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Foreword by the Auoitor-Clenera,

I am pleased to publish and publicrze thrs audit report that examines the administration civil

servants group accidents claims, deceased's estates and trusts by the department of the

Administrator General under the Office of the Attorney General. My Office carried out the audit

under the mandate conferred to me by he Public Audit Act,2003. Section 29(1) of the Act

mandates me to assess the economy, efficiency and effectiveness with which the Government, a

state corporation or local authority uses its resources.

Performance audits together with financial and :ontinuous audits form the three-pillar audit

assurance framework that I have established to give focus to the varied and wide scope of audit

work done by my Office. The framework provides hrgh-level of assurance to stakeholders that

public resources are not only disbursed, recorded and accounted for in the correct manner, but

also that tneir use results in beneficial clange in the lives of Kenyans. The main goal of our

performance audits is to promote effective use of public resources and delivery to Kenyans of
public serv,ces of outstanding quality.

I have submitted the original copy of the report to the Speaker of the National Assembly to table in

Parliament in accordance with Article 229(n of the Constitution. ln addition, I have remitted copies

of the report to the Administrator General at the Office of the Attorney General and the Principal

Secretary at the National Treasury.

EDWARD R.O. OUKO, CBS

AUDITOR.GENERAL

31 December 2014
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Background to the Audit

This report examines the administration civil servants group accidents claims, deceased's

estates and trusts by the department of the Administrator General under the Office of the

Attorney General, The Public Trustee (PT) office incorporated on 29 May 1925 underan Act

of Parliament. The Public Truste office is a corporation sole under the Public Trustee,Act,

Chapter 168 of the Laws of Kenya and operates within the organisational framework of the

Administrator General in the Office of the Attorney General. The Attorney General provides

legal services to the Government, as mandated by Section 26 of Kenya's Co and

appoints the Administrator General and his/her Deputy and Assistant Administrator

There is one Administrator General at the Head Office deputized by Senior

Administrator Generals in twelve regional offices. The PT's office has existed in

the early days of the colonial administration. The Public Trustee is mandated to

srnce

inister

2

civil servants group accidents claims, estates and trusts, issue estate duty and com ance

certificates, act as a trustee in WAKF commission, administer and be custodian of enemy
property and manage trusts accepted under the Public Trustee Act, Chapter 168 of the Laws

of Kenya.

Notwithstanding the enactment of the '1981 Law of Succession, Chapter 160 of the Laws of
Kenya, incidents of grabbing or intermeddling with assets of deceased persons under the
pretext of customary laws was rampant in Kenya. The Public Trustee's offices were therefore
decentralized in 1987 to curb this vice, so that proper services relating to administration of
estates could be brought closer to the Kenyan people. The Public Trustee was converted into

a department underthe Office of the Attorney General in 1991 .By 2014, the Public Trustee

had fourteen established stations in Kisumu, Mombasa, Malindi, Lamu, Nyeri, Machakos,

Embu, Garissa, Meru, Nakuru, Eldoret, Kisii, Kakamega and Nairobi.

Objective of the Audit

3. The audit aimed at establishing whether the Public Trustee has put in place adequate
systems for effective administration of civil servants group accident claims, deceased persons

estates, and trusts.

Scope of the Audit

4 The audit focused on administration of civil servants group accident claims, deceased estates,
trustsby the Public Trustee from July 2008 to December 2013. The audit sampled eight of the
Public Trustee's stations namely; Nairobi, Kisumu, Kakamega, Mombasa, Machakos, Nakuru,
Nyeri and Malindi which had been in existence for longer periods of time.

a
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Summary of our findings

5. The audit found that there are several advantages of appointing the Public Trustee to execute
one's will or administer a deceased's estate. Tha advantages include guaranteed continuity of
office since the Public Trustee's office has perpetual succession, fees charged are fair and
regulated by statute thus not subject t: rapid change, the Public Trustee does not have to
give a surety bond for double the gross value of the estate to the High Court of Kenya as
required in the case of an individual applicant or administrator and the Public Trustee services
are indemnified by the Government against loss waste or damage. While the office of the
Publn Trustee had reviewed its processes anC procedures and related supporting laws to
inprove efficiency of its operations by 2013, the audit reviewed the Public Trustee's
operational activities and found that tr systems put in place can be improved for more
adequate delivery of services to the public. The audit found that the Public Trustee's systems
did not ensure effective achievement rf set plans, accurate accounting and reporting of
activrties and service delivery.

Public Trustee's systems did not ensure effective achievement of set plans

6. Public funds have to be spent in order to achieve the objectives and purpose for
establishment. The Public Trustee has howwer recognized the challenges it faces and
attempted to address them through the Attorney General's 2008 - 2013 strategic plans by
decentralizing, providing services online, creatirg public education and awareness of services
offered, automating Public Trustee sruices and enhancing inter-agency collaborations by
2012. However, the Public Trustee's voted provisions'operations, budget and resource

allocatron were not directed at achieving set strategic objectives. Thus:

a) The Public lrustee's Eusiness Process Management Sysfem (BPMS) was not working as
intended.

ln 2007, the Attorney General's office, procured the services of Eurocomms Consultants
Ltd at Kshs 8,500,000.00 to install a Business Process Management System (BPMS) for
he Public Trustee. The overall ob.ective of procuring the BPMS was to automate all

Public Trustee services with a secure and reliable application that will integrate all the

documents submitted by any estate wift a I payments and receipts in ddition to linking

he Public Trustee's headquarters in Nairobi with all its regional offices country wide.

Procurement of the BPMS was not handled with prudence and regularity, thus, a waste of
public funds as more cost was incurred in kying to correct mistakes and unacceptable
services in the design because tl'e BPMS not delivered as required. The BPMS was

installed by February 2009 and commissicned by the Attorney General, a year later, in
February 2010. Four years later, as at Feb'uary 2014, the BPMS had still not been used

as intended, therefore added minrmal value or had minimal improvement in Public

Trustee service delivery as contracled.
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b)

The Public Trustee's services were not being offered online neither were they

decentralized as planned. By March 2014, the Public Trustee had established offices in

only fourteen of Kenya's forty seven counties, This meant that Kenyans were travelling

unreasonable long distances to access Public Trustee services and Public Trustee offioes

had to serve populations of up to over ten thousand each. ln 2012 parliament allocated

the Office of the Attorney General Kshs.10,000,000.00 for infrastructure and civil works in

Public Trustee field offices, however, funds allocated were spent in activities that were not

factored in the Office of the Attorney General's year 2011112 and 2012113 annual

procurement plans.

c) Activities planned to conduct public educational and awareness activities wereinot
effectively carried out. l

l

This led to brokers/middlemen taking advantage and extorting large sums of money tftom

beneficiaries in the pretense of helping them fill the Public Trustee forms and ,legal

documents at a fee with the hope of getting their funds faster. Lack of awarenebs of
Public Trustee services inhibited the public from utilizing Public Trustee's custbdian

trustee services at no fee which exposed public institutions to the risk of loss, firS and

destruction of important title documents. The public were also oblivious of the bendfits of

writing and keeping in safe custody wills and title documents with the Public TrusteQ at no

charge. I

d) The Public Trustee operations were still entirely manual.

By March 2014 the Public Trustee had not yet automated its operations as had been

planned - by 2010, and all its operations were still entirely manual which slowed down

service delivery. The Public Trustee's inter-agency collaboration and public awareness

activities were also not well managed as planned. ln addition, the Public Trustee
guidelines, manuals, workshops and scheduled consultations were not done as at March

2014 as funds were not allocated for these activities. As a result, brokers and middlemen
were fleecing vulnerable Public Trustee clients funds in the hope of assisting them get

their funds administered faster,

e) Staff insufficiencies not resolved as planned. 
:

The Public Trustee's services are of a specialized nature as they involve dollection,
management and subsequent distribution of both movable and unmovable
either estate or trust. ln fiscal 2012113, the Office of the Attorney General

to give capacity and establish the Public Trustee with up to 441 staff, yet there only

under
funds

of the

being

218 staff (51%), which is half of the expected staff capacity levels. Further,

Public Trustees offices did not have sufficient trained staff, thus, current staff
ovenruorked coupled with long outstanding work backlog and resulta overtime
payments. These overtime payments at times amounted to 66% of the total salaries
for the Public Trustee's regional offices, hence, not proper use of public funds.

OAG Kenya vI
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7. rhe Administrator General maintains folr Public Trustee accounts:
. Administration Accounts, which accoun.s for funds for estates being administered
o lnvestments Accounts for beneficiary funds not immediately required that have been

invested,
. SundrY Estates Account for funCs used for the day to day operations of the office; and
. Trust Estates Account for trust'unds being held,

Annua ly the Administrator General submits finarcial statements for these four accounts to the

Auditor General for audit, and have in tre past years be issued with qualified opinions. Public
-rustee systems were not adequate for reliable accounting and reporting of Public Trustee

activities thus Public Trustee did not always generate accurate financial statements, there
were overdrawn estate accounts anJ returrs on beneficiary funds invested were not

consistent with returns received

a) The Public lrusfee's financialstafements had no provision for doubtful investments
and bank deposifs.

The Public Trustee's services are indemnified by the Government against loss, waste or
damage. However, the Public Truslee should still maintain a fiduciary responsibility and
stelardship role to ensure that the rffice prevents, reduces and counteracts problems as
lhey emerge. The audit found that due d ligence had not been undertaken by those
charged with a fiduciary responsibility for almost ten years to ensure deposits and
investments were held with reputable financial institutions. This emerged on the realization
lhat there were no provisions to mitrgate losses of doubtful deposits that may now not be
recoverable totaling Kshs 500 million. These amounts were held in three defunct financial
institutions; Consolidated Bank of Kenya Ltd, Trust Bank Ltd and City Finance Bank Ltd,

b) The Public lrusfee's financial stafernenfs included significant errors and
ommisions.

The Auditor- General's report for the financial year 201112012 financial statements of the
Public Trustee included millions of significant errors and omissions which does not show
goodwill in the fiduciary responsibility and stewardship in managing public funds.

c) The Public lrusfee had overdrawn estafes.

The audited Public Trustee financia statements have over the years reflected overdrawn
estate payments to beneficiaries running up to Kshs 5,027,708.00. lnterviews conducted
attributed the overpayments to interest rates due from the headquarters, poor record

keeping, inadequate authorization paymen mntrols, low staffing levels and delays in
updating ledger balances regularly. The Public Trustee recovered the amounts overdrawn
directly from the staff over the years and has greatly reduced the vice to Kshs.6,170,00 by

lhe year 201212013,

OAG Kenya Page viii
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The Public Trustee Act, Chapter 168 provides for the Public Trustee to invest estate and

trust funds not immediately required for the purposes of administration in authorized

investments. Funds available are pooled together and may be invested in medium or lortg-

term investments. Analysis of the Public Trustee Consolidated Accounts from 2007 to

2013 indicated that the Public Trustee received between Kshs 12'1,313,230.00 to Kshs

472,793,960.00 on investments made on beneficiaries funds in its possession. However,

what was eventually paid to the beneficiaries' estates was not consistent with retunns

received and ranged, between Kshs 163,671,237.00 and Kshs 679,928,399.00

PT service delivery to the public was not yet efficient

8. The Public Trustee's systems for service delivery are not yet efficient enough, since:

a) Not all Public Trustee clients were satisfied with services offered.

The audit team administered audit questionnaires to establish the extent to which

services offered by the Public Trustee met the expectations of their clients, Forty-nine

clients who had sought Public Trustee services during the time of the audit were
questioned in Public Trustee's seven regional offices visited. About 83% of the forty-nine

respondents felt that Public Trustee staffs were willing and ready to help customers in
providing prompt and timely services. Aboul 77o/o of the respondents expressed

dissatisfaction with the time taken to complete administration of estates. For example,

some respondent expressed they had waited for over 10 years yet their files were still

pending completion, and this caused them financial distress. About 41% of the

respondents felt administration took long than required. Finally, about 49% of the

respondent said they would recommend the services of the Public Trustee to colleagues,
family and friends.

b) The Pubtic lrusfee's operational response is not yet satisfactory for efticient
service delivery. i

lnformation received by the Public Trustee was not always used effectively to respond to
the changes needed or recommendations made. lssues raised were taking years to be

resolved or remaining unresolved since no effective follow-ups or monitoring was being

done.

c) The Public Trustee is holding huge amounts of beneficiary funds.

Beneficiary funds held by the Public Trustee steadily rose from Kshs 3,770,820,352.00 in

2007 lo Kshs 6,785,626,141.00 by 2013. The increase in funds was steady in all Public
Trustee offices and can be attributed to increased delays in administration of estates,
increased values of death gratuities and group accident claims, new clients being
received, wrangles among heirs, unclaimed estates among other issues. Over the years,

the Public Trustee has made efforts to request heirs of deceased persons, through the
local newspapers, to come forth and contact the Public Trustee offices to process

OAG Kenya Page ix
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payments due to them. However, the appeals gave rise to fraudsters trying to take
advanlage of the unclaimed estatas thereby frushating the Public Trustee's efforts of
releasing funds held.

d) Payment of advances and schooifees b), the Public Trustee,

The Public Trustee Act, legislation N0,23, a lows the Publrc Trustee to make advances for
the purpose of any estate under b administration out of any credit cash outstanding
balance of the estate being administered. Analysis of the Prrblic Trustee's files indicated
that beneficiary advances and fee; were often paid within the 7 days stipulated in the
Public Trustee's service charter tine since by then the heirs had already submitted most
of the required legal documents, Howe'rer, Public Trustee offices in Kisumu and
Kakamega often took'14 days tc pay advances and school fees. The delays were
attributed to lack of Accountants to sign cheques, delay in advertising estates in the
Kenya Gazette, the beneficiaries not availirp fees structure or had petitioned for grants of
letters of administration.

e) There was delay in discharging Civil Servant Group Accident Claim.

Where a civil servant or army personnel dies as a result of an accident, compensation
through insurance under group accident policy is paid to their dependents. The Public
Trustee receives the claims from the National freasury and is expected to remit the funds
to the deceased dependents within hirty days at no charge upon receipt of requisite legal
documents.

fhe audit reviewed the Civil Servant Group Accident funds received by the Public
Trustees between 2008 and 2012, and found that 75% were paid within the stipulated
time frame of 30 days. The remaininE2S0h took an average of 163 days to 841 days to be
discharged, The delay was due to Jelayed response to the Public Trustee's enquiries by
deceased employers, district commissioners and beneficiaries not cooperating with each
other and giving wrong information about tha heirs.

0 There was delay in administering esfafes.

According to Public Trustee's service charter, summary discharge of estates valued
below Kshs.500,000.00 should be completed within 7 days upon submission of the above
required documents and cooperatbn by the customers. The audit found that the most

common cause for the delays was in drawing up final accounts and this happens despite
summary certificates of discharge having been granted by the Administrator General. At
times, it was taking long for the stafi to write letters corresponding the same to the heirs
and finalize the administration.

According to the Public Trustee's service charter, administration of estates valued above

Kshs 500,000.00 should be distributed witrin 90 days upon submission of the required

documents. The audit analyzed Public Trustee estate files between 2008 and December
2013 to measure the extent of delay in administration of estates. At the Public Trustee's
headquarters, only 12 of the 47 es:ates (25Y0), sampled had been fully distributed by the

Public Trustee since 2008. There was als,r delay in adminishation in sampled regional
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offices tor up to ten years. On average the Public Trustee regional offices took between

nine months to five years to administer cases for amounts above Kshs 500, 000,00. Only

5% out of the 93 sampled estates above Kshs 510,000.00 in regional offices had the

funds released for payment to the beneficiaries since 2008. 95% out of the 93 samplOd

estates for amounts above Kshs 500,000 were pending completion and release of funds

to the beneficiaries. ln some instances, beneficiaries had discharged and indemnified the

Public Trustee however there was no formal com'nunication to them again to pay and

have the files closed.

g) The Public 7-rrl-sfs6 faces property management challenges.

ln the course of the administration of estates of deceased persons or trusts, the Prlblic

Trustee is under statutory obligation to safeguard and maintain property left by the

deceased or held in trust for the well being of the beneficiaries. All property management

in the Public Trustee's regional offices is conJucted in liaison with the proprty
management at the head office. The Public Trustee manages the properties through its

staff or through estate agents at a fee of 7,50/o lo 150/o based on rent collected. Horitrcver,

at the time of the audit the Public Trustee did not have estate property valuation speoialist

or staff with property management skills, and therefore, had not been able to maintain

properties managed to the standards expected due to low rates and inconsistency in the

rent collection. The amount collected was often insufficient for maintenance Of the

properties and for advances to the beneficiaries.

h) tnefficient handting of the Pubtic Tnstee information.

The Public Trustee's conduct is based largely on perpetual written records whichihas to
be well preserved and produced when required. The audit found that somer Public

Trustee's offices had inadequate security that risked the integrity of Public ilrustee

information. The Public Trustee also lacked adequate archive space in most of itsroffices.

At times files and ledgers were not well kept to ensure the information is safe from the risk

of fire, water and other elements, Poor information storage and record keeping practices

increased PT's vulnerability to legal challenges and inefficiency in tackling issueg as they
arose.

9. The audit noted the commitment made by the Administrator General to improve
brought to their attention during the audit that is included in this report.

deficiencies

Conclusions

10. The Public Trustee's vision is to be the best trustee in Kenya through service excellence
systems. To fulfill this vision the Public Trustee needs to enhance its systems for effective
administration of Civil Servants Group Accident claims, deceased persons' estates and trusts
as they are still not adequate enough. Strategic planning utilizes a lot of public resources and
it's not therefore prudent to use public funds to proCuce strategic and operational plans

without a plan of implementation and monitoring the progress of implementation.

The Public Trustee along with the Office of the Attorrrcy General have recognized some of
their challenges and strategized to overcome them in the Office of the Attorney General's
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2008 - 20'13 strategic plans To establsh credibility with its stakeholders, it is crucial that the
Public Trustee's office demonstrate the ability t,r achieve interded results in the most prudent
manler because we found that the Public Trirstee's resources were not directed and
controrled to ensure plans put in place were implemented and this negatively hampered
service delivery.

Recommendations

1'1. The Auditor-General has made seve-al recommendations that the Administrator General
could take to ensure that the Public Trustee pub in place adequate systems for administration
of civil servants group accident claims deceased estates and trusts. The recommendations
call fcr appropriate remedial actions to reslore the Public Trustee's Business Process
Management System, more assertive actions at ensuring set strategic objectives aimed at
impror,'ing efficiency in the Public Trustee's opei'ations are conducted, and more oversight and
superv'ision of the Public Trustee s ac'rounting activities to avoid estate overpayments. The
reccmmendations are detailed in Chapler 6 of this report.
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DETAILED AUDIT REPORT



Chapter 1

Background to the Audlt

1.1

1.2

1.3

introd uction

This report contains findings and other relevant details of a performance audit conducted by the

'Sffice of the Auditor-General on he acministraton of estates and trusts by the Department of the

Administrator General under the Office of the Attorney General. The audit was conducted as
provided for under Section 29 of tle Public Audit Act, 2003 and the report prepared for
presentation to Parliament under Article 229 (7) of the Constitutbn of Kenya.

The Public Trustee (PT) office is a corporation sole under the PT Act (Chapter 168 of the

-aws of Kenya). The PT office c'perates within the organisational framework of the

Administrator General in the Office of the Attorney General. The Office of the PT has

existed in Kenya since 1925, the early days of the colonial administration. The office of the

PT carries out the duties of administration oi estates of deceased persons of all races and

creed including foreigners, who die either inlestate (without a will) or testate (having made

a valid will) leaving their property in Kenya and Kenyans who die leaving the whole or part

of their property outside Kenya. The PT alsc manages trusts on behalf of minor children,

the mentally ill and also acts as a custodian trustee of some trusts. The PT clients are

rrainly widows, widowers orphans, and the poor marginalized people in Kenya's society.

Motivation for the Audit

The Auditor General authorized he audit after having considered that efficiency in

administration of Civil Servants Gratuity Acoident claims and administration of deceased

persons estates and trusb services is an imrortant public service delivery for Kenyans, An

efficient delivery of the Public Trustee sen'ices would thus reduce financial suffering of

widows and orphans after the loss of their dependents. An audit would inform government

and parliament, the challenges if any, faced by the Public Trustee and offer

recommendations on corrective action to the Administrator General to use in decision

making for improved service delivery.

rfAG Kenya Page 1
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2.01 The audit aimed at establishing whether the Public Trustee (PT) has put in place adequate

systems for effective administration of Civil Servants Group Accident claims (CSGA),

deceased persons' Estates and Trusts.

Scope of the Audit

2.02 The Administrator General discharges the duties of the Public Trustee. These duties

include administration of Civil Servants Group Accident claims, deceased persons' Estates

and Trusts accepted under the Trustee Act, Cap 168 of the Laws of Kenya. The PT has its

headquarters in Nairobi with thirteen stations in Mombasa, Malindi, Machakos, Lamu,

Kisumu, Kakamega, Eldoret, Nakuru, Embu, Kisii Garissa, Meru, and Nyeri. The audit

coverd the period from July 2008 to December 2013 in eight of the PT's stations namely;

Nairobi, Kisumu, Kakamega, Mombasa, Machakos, Nakuru, Nyeri and Malindi which had

been established for longer periods of time.

Audit Criteria

2.03 The PT's performance was assessed against administration of CSGA, trusts and estates

within the provisions of the PT Act, service charter and strategic objectives among other

documents. The detailed assessment criteria applied in the audit are highlighted in the

respective audit findings in chapter four of the report.

Audit Methodology

2I4 The audit was conducted in accordance with performance audit guidelines and
lnternational Standards for Supreme Audit lnstitutions (lSSAls) set by lnternational Auditing
Standard of Supreme Audit lnstitutions (INTOSAI) and audit policies and procedures

established by the Office of the Auditor General Kenya (OAG -K). The audit involved
conducting interviews, administering questionnaires and documentary reviews of PT's
operational activities. Data extraction, analysis, walkthrough tests of the critical
applications and review of the audit trail on data entered in PT"s BPMS was also done. PT
offices that had been in operations for more years and were administering higha number of
estates were selected for the audit to enable the team gather useful information over time.

OAG Kenya Page 2
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C hapte 3

Description of the Audit Area

The Public Trustee's lnstitutional Framework

3.01 The Public Trustee (PT) was established on 29 May 1925 by an Act of Parliament
(Chapter 168 of the Laws of Kenya) io provide services in the administrarion of deceased
estates and trusts. The PT's office is a corporation sole vr'ith perpetual sucession and an

cffrcial seal.The PT operates within the orgarizational framework of the department of the
Administrator General in the Office of tre Attcrney General. The Attorney General provides

legal services to the Government, as mandated by section 26 of Kenya's 3onstitution, and
appoints the Administrator General and hisiher Deputy and Assistant Administrator Generals.
There is one Administrator General (PT) at the Head Office deputized by Senior Deputy
Administrator Generals. The PT's office is mace up of various sections, comprising mainly of
Lawyers, Accountants and Property Managers who are supported by secretaries, trust, and
clerical officers.

Statutory Mandate, Vision and Mission of PT

3.02 The Public Trustee is mandated to administer estates and trusts, issue estate duty and

compliance certificates, act as a trustee in WAIG commission, administer and be custodian of
enemy property and manage trusts accepted under the Trustee Act Cap 168 of the Laws of
Kenya. PT's mission is to "provide professional and efficient services in administration of
trusts and estates through competert staff'. PT's vision is "To be the best trustee and

adminishator of estates in Kenya through service excellence." PT's strategic objectives and

their current status are reflected in charter 4 of this report.

Public Trustee Roles and Responsibilities

3.03 The PT has its headquarters in Nairobi with thirteen stations in Mombasa, Malindi,

lvlachakos, Lamu, Kisumu, Kakamega, Eldoret, Nakuru, Embu, Kisii Garissa, Meru, and

Nyeri. Each PT office (station) receive estates to be administered directly to them, operate
and prepare their accounts independently and at the end of each financial year forward their
accounts to the head office to be consdidated All PT trusts and investmenb are operated at

the headquarters. ln districts where the PT has no office, the District County Commissioners

are ex officio agents of the PT and can sumnarily deal wih any estate whose gross value

does not exceed Kshs 100,000.00. The PT discharges fiduciary duty and plays a stewardship

role by collecting, managing and preseruing movable and immovable property for the benefit

of deceased beneficiaries.

OAG Kenya Page 3



3.04 The PT administers in line with the Law of Succession Act (Cap. 160) which applies to all

persons, who leave property in Kenya regardless of their nationality including Kenyans dying

and leaving their property anywhere in the world. The Law of Succession Act (Cap. '100),

1990 amendment excluded persons of the Muslim faith. The Chief Kadhi determines the

mode of distribution of persons of the Muslim faith as outlined in the Holy Quran Chapter

four.Services offered by the Public Trustee include administration of Civil Servants Group

Accident Claim (CSGA),administration of estates and trusts and issuance of Estate Duty

Certificates:

l. AOnintstration of Civil Servants Group Accident Claim: Where a civil

servant or army personnel dies as a result of an accident, compensation through

insurance under group accident policy is paid to their dependents. The National

Treasury and Department of Defence appointed the PT to administer such prodeeds

through PT head office only. CSGA funds do not form part of the deceased's estdte.

ll. Adrninistration of Estates: Administration of an estate on death arises when a

person dies and does not leave a will or some assets are not disposed of by their will

or the will is invalid or incomplete in some way, then administrators must be appointed.

An estate includes all immovable and movable properties of a deceased rperson

including choices in action like court cases or claims. There are 35 PT forms reBarding

administering of estates. The details of the forms are in the PT's 1994 handbook. The

PT administers deceased's estate either through Grant to Public Trustee, Grant to

Public Trustee under certain circumstances and Administration of the deoeased's

estate without grants.

a) A,dministration through a grant to Public Trustee: Public Trustee makes

enquiries into the estates of deceased persons when a report of action under the

Laws of succession is made to the Office or where they have been inforrned of the

death of any person in Kenya and have been requested to take action in respect

of the deceased's estate by any person appearing to have a legitimate interest in

the succession or administration of the estate. The PT then initiates administration

by applying to the court for a grant of representation. Where the PT has been

requested in writing by the executor or administrator to obtain a sealing in Kenya

of any probate or letters of administration in respect of a deceased's estate the PT

may without any further formality apply to court to seal the probate, letters of
administration or any equivalent thereof.

b) Administration to P.T. under certain circumstances: The courts may in
particular circumstances, of its own motion or othenuise, after having heard the

PT, grant letters of administration under the Laws of Succession to the PT in spite
of there being other person who would ordinarily be entitled to administer the
deceased person's estate in preference to PT

Duties and functions of the Public Trustee
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c) Administration of the deceased's estate without grant: deceased
has diedestate value does not exceed Kshs 500,000.00 and the

intestate or left a will, the PT may take possession of and the estate.
The PT deals with all disputes, matters, claims and demands
them to courtand his decision is final, Upon heirs availing to the

refening

, the required

of summarylegal documents and cooperation from heirs, a



a

administration is prepared. signed and sealed by the PT. where not exceeding
Kshs 20,000 00 the PT may at any time after ihe expiration of fourteen days after
the death of the deceased, grant to tre person to whom probate or letters of
administration might be grarrted under the Laws of Succession , on application, to
administer the estate of the deceased.

d) 'lancii"rg c\/er estales lo appcrnted admlnrslrel.'s PT prepares and
hands overan estate referred to her, wthin ninetydays of receiving the necessary
documents from the court appointed administrators. These documents include a
signed and attested indemn ty and cischarge, a certified copy of the identification
of the administrator/s, a copv of a set o'petition documents certified by the issuing
court, a copy of court filing receipt certified by issuing court, an original Kenya
Gazette Notice or certified copy of Gazette Notice by Assistant Public Trustee and
a letter requesting for handing over from the administrators. PT fees are half rate,
where heirs have consented to administration by the PT

lll. Administration of trusts: A:rust is a relationship r,vhereby properly is held by one
party for the benefit of another. /, trust anses when property is transfened by one party

to be held by another party for the beneflt of a third party, lt is also possible for a legal
owner to create a trust of property witl^out transferring rt to anyone else, simply by
declaring that the property will renceforth be held for the benefit of the beneficiary.

Most of the trusts administered ry the PT originate from the administration of estates
or accidents compensation entillement of minors in estates administered by the PT.
The PT manages trusts accepled under the Trustee Act Cap 168 of the Laws of
Kenya, These include trusts for minors, mentally ill persons, charitable trusts, WAKF
commission, enemy's properties and custodian trustees:

a) PT acts as a trustee where a m nor is entitled to a share in the estate of a deceased
person or where an award is made by the court to a person who is not of full age.

b) PT may be appointed to manage the eslates of a mentally ill person under (CAP 248)
and is required to submit annual reports each year

c) Charitable trusts aim at relief of poverty, advancement of education, religion or other
purposes beneficial to the community.

d) WAKF is a pious and perpetual religious endowment in lslamic law, typically donating

a building or plot of land or even cash for Muslim religious or charitable purposes and

devoting of its profit or producls "in charity of poor or other good objects". WAKF
properties are oflen inalienable endowment that is free from tax expressly reserved for
the poor or for any other purpose recogn zed by lMuslim law.

e) The PT may act as a custodian trustee in respect of a trust or properties of schools,

colleges and charitable organizations. A custodial trust agreement is an arrangement
between two people where one party holds an asset as a custodian on behalf of the

real owner. The PT holds custolial trus: for title documents for institutions owned by
government and wills for individuals at no charge.

IV lssuance of estate duty certificates: ln iine with the Estate Duty Act, the Public

Trustee is authorized to collect levy cn behalf of government before estates are
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transferred to beneficiaries. Government suspended these services in '1985 but they

are yet to be repealed

Public Trrrstee admtnistration procedures

3.05 The PT administration procedures for CSGA, estates and trusts are as detailed below

a) Civil servants group accident claim (CSGA) disbursement process

The PT receives CSGA claims from the National Treasury and remits them to the

deceased dependents within 30 days at no charge upon receipt of requisite legal

documents

atutory declaration by the deceased

ents where the deceased was unmarried

REPLY FROM EMPLOYER

External lnternal

YEs

Source The Public Trurtee:

Figure 1 Public Trust6e procsdure for adminirtonng CSGA funds recoivod

Exter

Confirmation on next of kin

through deceased's Deputy

First and Second Approval

Receipt of Cheque

Opening of File

Letter to emolover to confirm the next of kin

Employer Replies/Agrees on list of

Apportionment memo to the Senior Deputy Administrator

Genera I

Apportionment of CSGA

funds received

Cheque writing

Memo to trust section to
open trust account if
portion is for minor

Redirect to
administration of

estates section
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.l

b) Public Trustee procedure of distributing estates

Eacl' PT office receives estates to be administered directly to them. The off,ces operate and
prepare their accounts independentlv and at the end of each financial year forward their

accounts to the head office to be consolidated.

'lht lJ'f eith.r recrer cs a r,heque t()nr fietilJl(e{"\fi?BF$t"ti",l'ifr tlitril.and i"sues ttrenr wrrtr a p-r F()rmPilt is opened bl registw rlerk
r kr be duli' completed and su,orn bl the heirs-t\r/

( ashier issrPs a r?( rr )l for:unds recieled
File is alloeated to Administration ol estates secli(,n

I

I

Gshier issu:s a reciepl for recieved

lnitial c'orresgxrdances to the l)eputr Countl Cornmisioners , hank ant- former empltxers

Consent given b)' heirs to the PI' to the estale

The PT adverlises her intentiut to adninister the estate ill thc Gazetle of notice lor clainrs are made h.ithil 6tl

Sou'ce: The Public Trust6e

Figun 2: Tho Publlc Trurtso procedurs for rdministorilg docorsod erbt€s

3.06 ln the event the PT is unable to trace the persons or parties beneficial;y entitled to the
residue of an estate it is transferred to unclairned property account maintained at the PT's

headquarters, lf the residue remains unclaimed within twelve years the property becomes

Government property or the PTmay consider and pay any kindred of the deceased on proof.

,)
I

)lil

rir-)

i)

.i
,.]
il

(

il

irlr

I

li

..i

_l

for distribution ifthe deceased person was

signed and
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'thr

UFon reciept of all legal requirements,:he PT distribu:es the esta& among tlre heirs in accordance with the law of Succeskrn.

Confirmation of

HandinS, over estates to adrninislrators arc done within 9r days after rrceiving the requiste legal documents.I

Within 9<r da)6 of rcceiring sigred discharge and idenrnrtl' from the heirc PI'pa1s the heim and closes the file



Ptoperty Managt

3.07 The PT is under statutory obligation to safeguard and maintain property left by

deceased or held in trust for the well-being of the beneficiaries. The PT only maintains
property under his care but does not develop them except for the purpose of winding

existing ones. After the transfer of the properties to the beneficiaries or purchaser the

hands over the management to them. The management of these properties entail

rent due and tracing defaulters, maintaining buildings and equipment's, looking after e

welfare of the tenants as well as the interest of the beneficiaries, ensuring that ground

and other taxes are paid, retention and supervision of estate agents who are delegated

the functions of managing the properties by the PT and insuring the properties. All

management in PT's regional offices is conducted in liaison with the property

the head office.

3.08 The PT process for administering WAKF and other charitable trust funds is

file, capital trust deed and ledger account are opened and maintained. The
invested and accounts prepared annually. However these trusts are rarely
administered for many years.

Public Trustee stakeholders

c) Public Trustee procedure for managing trusts

PT trust work is carried out only at the head quarters in Nairobi. PT regional

closing of estate administration files fonrvard the net inheritance shares due to m to

headquarters for management in trust.The PT manages the trust until all funds are to

the minor or upon the minor attaining the age of majority.The PT procedure for

trusts involves:

Source: Tho Public Trustee

Figure3rThePublicTru6toeprocedureforadminigteringminor andmontallyilltrultfund!lccoptod

at

ilar in that a
s are also

and are

0n

the

ing

INITIAT]NG TRUST

.Opening of a trust file in
respect of every trust
accepted

.Creating a capital trust deed
that defines PT's position
and that of beneficiary and
guardian

oAscertaining age and full
name of minor through their
birth certificates

MANAGING TRUST TERMINATING TRUST

.Terminating minor trusts
after benefic;l iaries have
attained the age of majority
or death

olf trust is for mentally ill
person , termination is

upons recovery or death of
such a person
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olnvesting minor"s funds,
calculating intrest accrued
and mainitaing records

oAnnually preparing accounts
for trusts held

.Approving and paying
advances to the guardians or
schools on behalf of minors



3.09 The Attorney General has categorized its stakeholders in four groups

Stakeholder Stakeholder's interest in the Affairc of Public Trustee
Subjects: F'}ublic, private seclor, Kenya School o

Law, Copy right Board of Kenya, media, state
UU and defund Local Authorities

Context Setlers. Cabinel, paliament and
developmenl partners

Players: PT staff, government ministries
and departments, Law Society of Kenya
and Kenya National Commission on Human
R rts and Anticorru ion Commission
The Crowd: Faith based organizations and
seryice ers

Source: S,C strategic plan 2008 . 201 psge 40 & 44

able 1 The Puuic Trustee prDcedure tor adninrstenng oecea!ed eslales

Public Trustee sources of funding

3.10 PT funds are appropriated from GOK excl'equer account under State Law Office Vote
R125. B0% of PT"s recurrentconsists mainly of salaries and allowances and the remaining is

for general operating costs of the Administratc,r General department. Appropriations in Aid
receipts are mainly from receipts from PT fees ard charges.

Table 2: The Public Trustee funding lrom financial years 200i to 2012

GOK print6d estimrte

Have high interest bul low pcwer in PT affairs, thus need tc
be ecucaled and emoowered in PT activities

Have high power and interesl in PT affairs and need to be

collabo-aled in SLO activities to ensure that iunds, allocated
towards the PT office are used for the intended purpose

Have righ interest and l'igh power and need to be
consulted and involved i:r SLO activities so that thal
estates and trusts held by the PT Office are managed
efficien.ly end distributed ir accordance with the Law

to be informedHave lcw power anc low interest thus
and educated in SLC, activities

Recurrent vote Development

Year Totalallocation Kshs Actual erpenditure Kshs
Variance
Kshs

allocation
Kshs

expenditure
Kshs

2007t08 78 476,832.00 75,507,25 00 2,969 617.00

2008/09 1 16,505,924.00 107,316,939.00 9,188 985.00

2009/1 0 149,993,002.00 147,714,571 00 2,278.431.00

2010111 131 ,628,863.00 133,519,864.00 -1,891,001 00

2011t12 195,455,458.00 188,280,284.00 7,175174.00

2012t13 198,191,540.00 185,434,000.25 12,757,539.75 10 tt/illion 5,590,391.00

TOTAL 870,251,619.00 49,221,499.25 32,478,745.75
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Cnro,r,,4

4.01

Findings of the Audit

There are several advantages of appointing the Public Trustee (PT) to execute one's will

or administer a deceased's estate which include :

. There is a guaranteed continuity of office since the PT's office has perpetual

succession
. The PT fees charged are fair and regulated by statute thus not subject to rapid

change
. The PT does not

to the High Cou

administrator

' The PT services are indemnified by the Government against loss, waste or da
. ln addition, by 2013 the office of the PT had reviewed its processes and res

and related supporting laws to improve efficiency of its operations PT

significantly reduced its stipulated service delivery timelines, PT also its

have to give a surety bond for double the gross value of the estate

rt of Kenya as required in the case of an individual applicant or

00 to
ed

to the PT for signing and sealing upon cooperation and heirs availing the uired

legal documents and are often faster since they are not subjected

vigorous legal process in courts.

4.02 The audit aimed at establishing whether the Public Trustee has put

adequate systems for effective administration of Estates, Trusts and Civil
n place

rvants

laws and increased the summary administration of estates from Kshs 100

Kshs 500,000.00. A certificate of summary administration is prepared and

lengthy

Group Accident claims (CSGA).Systems are a group of things made up of and

intangible components and processes which work together to achieve a commo objective

Optimum performance is determined by all components performing satisfactorily b-optimal

performance of the whole system can be caused by poor performance of just active

component. PT components include people, authority, plans, assets, procedures a methods,

activitiesinformation, machines, customers and facilities, The audit reviewed PT's operati

and found that the systems put in place did not ensure effective achievement

accurate accounting and reporting of activities and service delivery.

set plans,

4.03 The Administrator General has recognized the challenges the Public T (PT) office
plans. The

sions since

faces and took steps to address the Attorney General's 2008 - 2013

Public Trustee operations depend on resources provided for under the voted

the Public Trustee Fund is managed solely for the benefit of the beneficiaries. However the

audit found that PT's voted provisions' operational, budgeting and resource al

always directed at achieving set strategic objectives. Thus the PT's B
Management System was not delivered as contracted neither were legal

as strategically planned as detailed below:

were not

s Process

improved
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cess Management System wa

4.04 n 2007/08 fiscal year, the Attorney Generals office, procured the services of Eurocomms
Consultants Ltd at Kshs 8,500,000.00 to install a Business Process Management System
(BP|/S) for the Public Trustee office. This amornted to 110/o of the PT's total recunent
erpendture for that year. The overall oLjective crf procuring the BPMS was to automate all PT
servlces with a secure and reliable app icatior lhat was to integrate all documents submitted
by any estate with all payments and receipts. Th: BPMS contract period was four months from
date of commissioning. PT's BPMS was rnstaleC ir February 2009 and commissioned by the
Attorney General on 15 February 2010. However four years later as at February 20'14, the
audit found that the BPMS still had not been used as intended nor added any value or
improved PT service delivery, since it was not delivered as designed :

The terms of reference of the BPMS contrec: stated that all PT's regional offices were to
have dial up/lease line communication ink that could submit information to PT's
headquarters. The BPMS application vras to link the PT's headquarters with all its eleven
regional offices. The BPMS was also tc autcrratic dial PT's head quarter server and upload
aildata in orderto improve services and adcress challenges posed by paperfiles. However
the audit found that by February 2014, four vears after the installation of the BPMS, the PT
senuices and regional offices did not have a dial up / lease line that could submit information
to the PT head office and the offices had not reen interlinked as contracted.

ii. The consultant was also to develop an accounting system to automate PT's accounting
operations. However the audit found that PT a:counts operations in 2014, were still entirely
manual. The BPMS was not in use at the accounts section and updating of ledgers and
cashbook, calculating interest was being dore manually.The BPMS was being used for data
entry only.PT registry staff keyed inlormation about the deceased estates in the BPMS
however the information keyed in did rpt progress to preparing accounts or updating ledgers.

The overall objective of procuring the BPMS was to automate all PT services with a secure
and reliable application. However , the audit found that the BPMS's application controls had
several weaknesses and potential vulnerabilities that presented an inherently serious risk to
the PT's system controls:

a) Data captured in the BPMS was not completely filled nor accurately captured: The
data migration procedure to the BPMS was found to be inadequate. Data Migration is the
movement of data and information from one system to a new system with enhanced
capabilities. An adequate data migration ensures that data integrity and completeness is
maintained with appropriate personnel sign ofs for the data being migrated, The audit found
lhat PT data at the headquarters haC been captured in the BPMS from all ledgers being
opened and maintained, detailing all monetary lransactions relating to the estates that the
PT was executing or administraling. Hower,rer PT headquarters ledgers were still being
updated manually for payments rnade, hence data migration was not complete. The audit
also found that information entered in the BPMS was neither accurate nor protected against
unauthorized disclosure, manipulation or destruction and could thus not be used to make
meaningfui decisions, The BPMS was also being used for data entry only and could not
avail any reports. The system was unable to do calculations of interest, and was not robust
enough to produce a final account when the PT needed to finalize estates.

iii
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b) '' r ':.i"r/: .1r,1 -i I .l€' r-,E si.CESS ai'C te(, :" 
"r;ur'|en-:er'ls 

The system did not define

which users, how many, where located and when they will be given access to PT

information. Accessibility to information in PT's accounts section or other sections was not

restricted. The BPMS did not define the access restrictions for groups and sub group of

users' i.e. who is authorized to read, add or delete PT information in the system. The BPMS

programmed controls were inadequate so as to limit access to information among users,

The audit noted that the data entry clerks at the registry could view and easily maneuver

information in PT ledgers and cash book since accessibility to information that should be

entered only by the accounts section or any other PT sections was not restricted. Also the

BPMS did not define who is authorized to update, modify, delete and/or view data in the

system. ln addition the BPMS was not auto-generating the relationship of heirs to the

deceased and did not have risk measures to safeguard information and maintain accurate

records of transactions. The BPMS allowed users to make unauthorized changes and it was

easy to manipulate the system and generate fictitious cheque orders for non-existent

beneficiaries. System activities were also not secure and the PT's information security

systems, segregation of duties, system efficiency and data integrity had been seriously

compromised by the BPMS. For instance, a sample of an audit trail revealed that a staff of
the Attorney General was modifying data in the BPMS on weekends, as tabulated below,

without the knowledge or approval of the Administrator General within a period of six

months.

Table 3: Transactions made in BPMS one stafl member without k or approval of the Administrator Genefil

Source: audit analysis of PT's BPMS

c) The PT's BPMS general and application controls were not also adequats. Given the
fiduciary duty and stewardship role the PT, it is expected that records of all transactions
maintained be accurate at all times. However the audit found that PT's BPMS had no

controls over critical applications to ensure that processing accomplishes the correct task,
and data integrity is maintained. The audit found that the BPMS's processing results were
weak. Further data keyed in at the PT registry on the general information of the deceased
did not go a further step than being keyed in to the system. Thus, information maintained in

the system had errors, missing information and inconsistencies among related data items.
ln addition the system had loss of data integrity, incomplete, unaccountable and unreliable
data and therefore processed inaccurate information. For instance:

l|lumber of
istate files
modifiedACTION

I

Making various critical approvals in deceaaed estate file entrisr. Such as approvale to : .
Advertise on Kenya Gazette, Appty for Letter of Administration, Apportion Memo and Statutory
0eclaration6, Certify Confirmation of Grant to Original 'Cheque Order' , Guarantee Confirmation from

Stakeholders'for deceased persons, Expenre Paym€nt and Cheque Writing, Contentto Confirmation
of Grant , Convey Assets to Heirs , Grant of Letter of Administration, llsue summary certificates, Sign

and Seal of estate6 , obtain Ledger Balance and Approvals, Receiving of Signed Congente, Reply from
DC's , Replies from atakeholders, Send Con3ent Letlers to Beneficiaric , and Signing ol Conlent
Letter3. 75

52

Aseigned - User'Administration right! to after Dielricl Commirsioner c Confirmation from

Staheholdere' for file
?? lnserted Client Receipts

104 lnserted Client Withdrawals

5 lnserted Estate Advance6 Aoolications 1

6 lnserted Estate Withdrawals 1

7 lnserted General lnformation for Clients 206

8 0ocuments 105
o Modified General lnformation for Clients 310

10 Modified lncominq Receipt Document6 2

11 Raised Receipt Details 44

Total samoled transactions made bv one stafl 762
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Sampled estates in the system rerealed incomplete information. Vital information about
the deceased persons crucial for admin stralion such as u,here they hailed from, name
of former employer, place of oeath, physi:al and postar address, marital status anong
other details were founc omitted in tl^.e syslem
According to the contract, the BPI\4S,was t> hare versioning features to track, document and
process revisions made. However tre audit revealed that the system nad inadequate
duplicate checks to match new transactior s or data to those previously input and ensure
that they had not already been enlered irto the systern. Same estate files were found
entered many times without the system recognizing or',ejecting the entries resulting to
unreliability of information processed and generated by the system.
The BPMS had no provision for selecting signatories and could not track and document
previous revisions made, The system also had no provision for selecting signatories for
cheque orders, summary certificates or trust deeds
PT's records are perpetual and should ce easily accessible and available for scrutiny
and interrogation on demand. However t're audit found that records in PT's BPMS were
not easrly accessible and available lor scrutiny and interrogation.

d) The PT had no service level agreement oetween the ICT department and PT staff to
explain the expectation and responsrbilities of the ICT staff and end users in terms of ICT
staff deliverables, contact persons, services available and the lead time in solving problems
encountered, hence a lack of accountability

e) The PT lacked a safe data center to keep and operate ICT infrastructure that support PT
operations PT's data center had botl" physical and logical security controls; however it also
acted as a store, with several boxes ard old mmputers accessories. The boxes were highly
combustible putting the data center at a risk of fire breakout

0 Staffs did not have adequate directions on how to use the BPMS: The audit found that
no ICT Staff except the Acting Director ha,J been trained on the Busiress processing

system and could therefore not offer the neessary ICT support to users when it is required.
ln addition he BPltilS system configuraticn was tbrnd to have a problem for instance the accounts
section stated that if they get stuck while using the system, the BPMS shows "no path found and

they cannot progress. The BPMS user manuals had not been circulated to the staff to direct and
guide them on data entry at every stage.

4.05 PT's BPMS was neither secure nor reliable and resulted to reduced productivity of PT's
service delivery, dissatisfaction among users and wasted taxpayers' funds. Procurement and
delivery of the BPMS was not handled wth prudence and had:

Contract design and definition failures. Tre BPMS contract did not clearly specify what
information was needed to assess the :onsultant's performance or how it will be collected.
Speciflc review points, targets and quality standards were not stipulated in the contract to
ensure the BPMS is regularly monitored agahst clear performance targets. The contract did
not specify a system that ensures that there is reliable and unbiased data available to
measure performance. The consultant's payments were pegged on verification of delivery by

the Attorney General's Principal ICT ofilcer as follows: 30% after workshop for implementers,
another 30% after successful testing of the Ac,counting software, final 30% after successful
completion of tender and the '10% retention after commissioning. However the audit found

that by March 2014 the consultant had been paid Kshs 6 million being B0% of the contracted
sum of Kshs 8.5 million yet he contract had rc: been completed four years later.

!

r
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. Project decision making failures. The Attorney General's lnternal Auditors were not

included to assist the consultant in developing necessary controls that would give the PT

assurance of propriety and control of the system. Later a team of staff from the PT were put

together to work with the consultant to address challenges exposed by the users during an

interrogation of the BPMS. Challenges noted were not satisfactorily addressed and the

matter was fonruarded to an interdepartmental task force that developed an action plan after

interactive sessions with the consultant with a completion date of 6 January 201 l.Three

years later as at March 2014, outcomes of the BPMS consultations and actions that needed

to be addressed for the system to function remained unresolved due to lack of clear and

effective directions. Project spillages were also never managed effectively to ensure the

BPMS was delivered on time and as required nor were there any contingency plans in place

to address implementation problems when they arose.

'f,e ,ri !eJbt servt(.es n,er€ not tmproved as planned

4.06 From the year 2008 the PT annually returned between Kshs.2,278,431.00 and Kshs12,

757,539.75 of recurrentfunds allocated to the PT office (as tabulated in table 2 of this report)

instead of requesting for authority to spend unutilized funds towards the Attorney General's

year 2008 - 2013 strategic plans aimed at improving PT's service delivery to all Kenyans

such as decentralizing, providing services online ,creating public education and awareness of

services offered, automating PT services and enhancing interagency collaborations by 2012,

Thus as at tVarch 2014:

a) Pf seryices were nol yet fully decentralised: lnitially the PT's office was a section under

the department of the Registrar General in the Attorney General's office. NotwithstaMing the

enactment of the Law of Succession, that came onto operation on 1 July 1981, incidents of
grabbing or intermeddling with assets of deceased persons under the pretext of customary

laws was rampant in Kenya. To curb this vice, in 1987 PT offices were decentralized so that

proper services relating to administration of estates could be brought closer to the people.

ln 199'1 the PT's office was established into a department by then PT offices were only in

Nairobi, Mombasa, Kisumu and Nyeri. By 2012 the PT had established twelve regional

offices. ln 2012113 parliament allocated the Attorney General Kshs.10,000,000.00 for

infrastructure and civil works in PT field offices. However funds allocated were spent in

activities that were not factored in the Attorney General's 2011112 or 2012113 annual
procurement plans. Kshs,5,000,000.00 was used to partition the Attorney General's offices in

Nyeri while Kshs.3,000,000.00 was used to re - roof office buildings in Machakos. Failure to

create mini legal satellite offices with the development funds allocated to the PT meant that many PT

estate files have to be administered within the PT offices with insufficient staff and the vice of
grabbing and intermeddling with assets of deceased persons continued to be rampant within Kenya.

Regional csses of uice of tneddling r;.lith deceasedpersons properties in Kcngg,.

The auditfound that as at June zor4:

fn .Kisumu.' The estate oJ a deceased prominent Kenuo,rr who ho.d lefi behind wiues and
seueral properties hod delayed in court since tgg7, os thefannily rnembers
the daughters had appliedfor letters of adrninistration claiming to be the

One of
The PT

was tnanaging the properties on behalf of the beneficiaries. Howeuer rents colleeted
fiom the properties were much less thcn the market ualue due to legal such os
earlier leoses o.greetnen,ts o,nd waiting of lengthy court uerdicts. For the deceosed
left a nursing horne in Muhoroni uhere in zot4 the PT wos collecting a rent of a

oJa,bnostrnere Kshs 2z,ooo.oo upf'rom Kshs ro,ooo.oo in zooS insteod of the manket
Kshs go,ooo.oo .Similarly troo prime commerciql buildings in Kisumufor same heirs,
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utere- collecting_merelg K.slLs.rg,ooo.o<t and l(s,hs r3,ooo.oo each in^stead of the current
rnan ket uolue of ouer Kshs ;yg,ooo.o<t eaah.

' Sinrilorly lhe son of another prorninent de,ceosed petson, utho died in tg7o, obtained
lctters of administrution searetlg ond.sokl tlre deceased propertA to a potitician without
the consent- of other ftrrirs. Years later os .tt 2ro74 the ca^se uro.i strll i'n court anaoliting
tmrdict o,ncl lhe e.state wo^s referred to the I-f for administrotion. Iloweuer the fTfacis
cha[lenges to increo^se rent to marke.t rxrlue a^s they have to utoitfor the court uerdict, in
uddition to the title deeds und uuthoritg to collect rent being from th<:. tltpo differ:ent
ousner s ( heir s und p o liti cian )

' In qnother cr.se due to the wrangles among family members who refuse to sign legal
d.ocumentsfor grll:nt corlfirmation the Pl'finrls it diffcult to eoen c.doo;nce rngliitenolice
orfeestrom properg being managed to the heirs.

In Nllkutu: A Kengan tltorno,n died leauing behind ttuto properties in prime areo^s.
U4fortunatelg the sons of the deceased. uomsnfor Ae.ars refused,7o let their iisters inherit
crnA po.rt ofthe properties lefi behind. In zorz the estate wos referred to court oLnd the sons
agreed-to share the propertg equally, hotoerter bg then one of their turo sisters had die<|. Bg
zot4 the estate roos still being mono.ged hg the PT a^s they oiwaited the court uerdict, In b.
diffetent case wid.oto refused to declare all the exa.ct detaiLs of their d.eceased husband.s'
properties since zoo4. As ot 2or4, the c(Lse u,as still in court while the P| mg/naged olnd
aduanced proceeds of only one of the property omorr.g the heirs,

In Nyeri: A d.eceosed person lefi behind two properties and tuo uid.outs each with a
lauglter. Hotoeuer the PT wos mo.noLging the properties due to wt oLngles annong the
famllies' .Both widous ond daughters eiteniuallg diei without reaching oi ogr..^"it and
to d.ote the PT still mo:no'ges the properties on bela.lf of their suruiuing heirs.

In Mombasa: Generally, there is a problem of otrnership of propertie.s in the cooastal region
where people ottrn hou.ses without land title docurnenlas. Most of the coasto,l loind haui no
legal titles and there is no lart' to gottern ounet ship of buildings on land rahere no
ownership d.ocuments o:re auoiilable. In addition:
' 4t ttmes-fannilies denied the legitimacy of children or marriage to deceased persons

born before ocguisition of rnarriage certificates. This placed o heatsy emotiona[ burden
on toidou;s urho risk losing o:ny claim to the estales if, they Jail to protse that theg were
rnlrrried. or that her children belonged to the deceosed. rt'ithout timelg documentation
nced.ed to proue rnarrio.ge orfatherhood..

' Despite efforts to sensitize residents on the importance of legal documentalions uio
barozas, boolcs, o:nd lectures in mosgues and at homes, tnany residents still failed to
register their birth-s, marriages or properties whichmade identifieation qf rightfut heirs
and distribution of deceosed property diffi.cuh.

' At times different Radhi courts gaue diuerx interpretations and rulfngs on succession
mo.tters. Since there is no code of lnws or specific guid.elines to guide for undorm
decisfon. Disgruntled. heirs hante to appeal the high coult to contests ruling which
delays odminfstration

' If there is no urill bequeathing the portion o! the estote to a non-Illuaslim uife rnorried to
adeceased Muslim moin she has dificultres inheriting his estate. Stipulated portionfor
tan-Muslim uife can fu la or t/8 of her decased qpouse's estate

By March 2014 the PT had established offices in only twelve of Kenya's forty seven counties.
The geographical areas, population and estates administered by these offices, as tabulated
below were enormous and Kenyans were still travelling unreasonable long distances to
access PT services as tabulated below:

Taole tt: I areas and covered PT offices

PT Office Counties covered No. of counties Area (km2) Population
Mombasa Mombasa, Kwale,Taita - Taveta 2 25,566 7 1,873,958
Malindi Malindi,Tana River,Lamu and Kilifi 4 54 1194 1,451,349
Garissa Garissa,Wajrr,Mandera, Marsabit anJ solo 5 219 617 7 2,745,217
Embu Embu,Meru,Tharka- Nithi 2

J 11,695 5 2,237,843
Machakos Machakos,Kitui and Makueni 3 38,:46 9 2,995,820
Nyeri Nyeri, Nyandarua,Kirinyaga,Muranqa 4 8,9E9I 2,760,461

Nahuru Nakuru, Samburu, Laikipia, Narok, t<.aiiado, ard Kericho 6 56,763 80 3 829,815
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Eldorel uasln. Grshu, Barrngo ,Bomet Elgeyo- Marakwet

]'rans Nzora West Pokot Turkana Nandi,

32 850 80 4,634,1?9

Ktsumu Krsumu Busra Sraya, Homa Bay,Miqort E 1 1875 1 4 436 123

Ktsir Krsir and Nyamrra ? 2,230 4 1 750 $34

Narrobr Narrobr and Krambu I 31441 4 i61 F1
Kakameqa Kakameqa Vrhiqa and Bunqoma 5,772.00 3 5901336

47 471j82 30 37 061 386

Source: Kenya Populatron Census 2009

N/B: Since Kenya vastly populated the countgs and residonts serued tnverase at timos withtn them

b) Pf serylces were not yet being offered online', PT services were not yet being offered
online. Systems on how to offer PT services online were yet to be put irl place

since the office had not yet been automated and also because estate
administration is often based on face to face contact with clients.

c) Staft insufficiency had not been effectively addressed : PT services are of a specialized
nature as they involve collection, management and subsequent distribution of both movable

and unmovable property under either estate or trust. As such essential PT staffs should

include Lawyers, Accountants and Property Managers, supported by a team of trained

clerical officers and records management officers who can double up as para legal staff and

are well versed with the technical duties of the PT. ln his 2008 strategic plan the Attorney

General directed the Solicitor General to attract and retain 441 qualified PT staff, among

other Attorney General staff, so as to enhance staff capacity from June 2008 to June 2013.

By 2013 parliament authorized and allocated funds for 384 staff within the PT offices.

However the audit found that as at January 2014 the PT offices still had a variance of 223
which was 49% below the Attorney General's planned staff level for the PT offices as

tabulated below since staff capacity was not enhanced as directed.

l: Number 01'estates adminrstered withrn P'T olllces

ments

Table 5: of statfi levels at the PT otfice as at 2013

Source: SLO 2008-2013 Strategic Plan, GOK national Treasury Recurrent estimates and SLO human resource ments

The audit found that the PT did not have sufficient staff in her regional offices thus service
had to be delivered under severe constrains. For instance for between one to three years,

PT Kisumu, Malindi and Kakamega offices, did not have accountants. This resulted to
undue delays in payments for beneficiaries who had to wait for accounta from other PT

llll II
.tJ

I
-iI

r..ri

-a

...1 ./ ttt.a,

a, tt,.,'I LYr

,rll'l.U

-tJ

Designation Staff planned as
per 2008-2013
strategic plan

Staff authorized as
per 2013 national
budget

Officers in
place as at
January 2014

Variance between
planned and actual
staff

Total Legal staff 76 76 40 Jb
Accountants 26 B tt 4
Eslate duty valuers 2 0 0

,)

Records manaqement officers 43 29 10 33

Clerical officers 144 132 97 47
Others 150 139 49 101

Total 441 384 218 223
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cffices to create time to endorse lhei'cheqres and finalize estate accounts. Completed
estates files were not being pa d c:rt for up to 8 months resulting to arge pile up of
frnalized files awaiting payments. By January 2C14, the PT office had a total of 218 officers
vrhich included 40 lawyers and 22 accounrarts with the rest being support staff. This
resulted to staff being ovenruo"kec and taxpayer being subjected to high overtime
payments. For instance in the fiscal year 2039,'10, PT staff were paid a tctal of Kshs 10,
402,433.95 as overtime by 30 June 2310. cf the Kshs 10, 402,433.95 PT staff at head
cffice was paid Kshs 4,231,128.c0 and re3bnal offices a total of Kshs 6,171,305.g5 as
tabulated below. The overtime payrents anounted to 66% of the total basic salaries for
PT regional offices of Kshs 4.087 800.01 and 70/o for staff at head office of Kshs
63,392,098.00 for the same fiscal ye;r.

Table 6: PT Staff overtime payments in 2009/10

Source: OAG review ments

d) PT operations are not yet automated. The FT's office along with other departments in the
Attorney General's office improved operationar efficiency by reviewing their processes and
procedures, supporting laws and implementinrl a guality management system as strategized.
However strategic plans, were not clearly integrated and reflected in the PT activities and
decision making processes thus by May 201t, the PT had not yet automated its operations
as had been planned to be done by 2010. All PT operations were stillentirely manual which
slowed down and hampered service delivery

e) PT's public educational and awareness acfivifies were not effectively carried: fhe
Solicitor General and the Administrator General were to sensitize the public on PT laws and
services by holding workshops, talk shows, press releases and conferences from 2008 to
20'2 in an effort to improve legal services to all Kenyans However resources were not
allocated for such activities and they remained undone over the four year period. lnterviews
conducted during the audit with the public and 'rarious stakeholders indicated that, the public
was not aware of PT services and procedures thus:. Administration stalled and faced challenges when the beneficiaries were not cooperating

with each other thereby giving wrong infor"nation about all the rightful heirs. Succession
conflicts and family wrangles have to be resolved in court and the PT can only start
administration after getting the court order

. Also brokers/middlemen took advantage and extorted large sums of money from

beneficiaries in the pretense of helping them fill PT forms and legal documents at a fee
with the hope of getting their funds faster.

. Lack of public awareness further inribited irstitutions and the public from utilizing PT's

custodian trustee services. The common trend was that most public institutions preferred

keeping their title documents in therr institutions so that they can readily use them as

collaterals. The PT only registered eght wlls from 2008 to 2013 at its headquarters and

Head
Office

Uasin
Gishu Kisumu Ualindi Kisii t{reri Nakuru lrachakos Mombasa Xakameoa Embu

Auq. 2009 16SJ74.00
Auq.2009 692655.00

Sept.2009 592r83.00 't 56,144.00

Oct.2009 24,960.00
Oct.2009 561,/50.00
oct.2009 561 ,751.00

Nov.2009 491 360,00 1 14,905.95 81,882.00 18: ,355.00 135.699 00 191.863.00 {49,360.00
Nov.2009 691.26{.00
Jan.20'10 I 87.444.00 797 ,773,00 28,713.00 28: .8' 1i.00 t6.,164 00 225,1 09.00 417,022.00 272,684.00 590,429.00
Jan.2010 40.780.00 323,278.00 450,900.00
Mar. 2010 748,440.00 47,1 64.00 246,147.00
April 2010 191,s00.00 28.tt9.00 1t.432.C0 11.976.00 50,31 4.00

June 2010 1 97,255.00

Total {,231,128.00 343,588.00 1.603.912.95 '1 0,595.00 49t.55S.00 32!,59: 00 464,'t 36.00 899,r38.00 595,962.00 109.,l643.00 246,'147,00
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f)

2174title documents from 1975 of which as at May 2013 only 314 were remaining in their

custody. Failure to ensure safe custody use of important public title documents with the PT

at no charge by the public and institutions increased risk posed to them of loss, fire and

destruction.

f i.:.-i: ;: : , ii "'y.l e: ,4,FrF ',' ,/"e 'i i)At,ai.l f ln line With the AttOfney

General's 2008 to 20'13 strategic plans, the PT was also to manage inter - agency

collaboration by developing and disseminating guidelines and manuals, holding

workshops/visits and having reports on scheduled consultations by 2011, Between June

2008 and February 2014, only one consultation visit was done by PT headquarters staff to

stakeholders with its regional staff and the PT visited several ex officio agents to enhance

awareness of PT services. PT guidelines, manuals, workshops and scheduled consultations

were not done by May 2014 since resources were not allocated for the activities. The audit

found that there was poor PT inter agency collaboration which led to delay of crucial

activities.

The PT relies on employers to provide details and the Deputy County Commissioners

(DCC) to verify and confirm information on deceased person's next of kin before they can

start the administration process. The DCCs rely on their chiefs to gather the information

since they interact closely with people in the villages. However the audit found that it took

unreasonable time for the DCCs' to provide correct information on rightful heirs. Some

DCC's had to be reminded over four times to respond and be reminded of the rightful

procedure in identifying correct legal heirs. For instance, in Machakos the audit found that

Deputy County Commissioners (DCC) took up lo 124 days while employers, in the same

region at times, took up to two years to respond to PT enquiries despite repeated

reminders. ln contrast DCC and chiefs in Kakamega and Kisumu were found to be well

versed with PT activities and responded fast and correctly to PT enquiries. Discussions

held with the DCCS, Assistant county commissioners, chiefs and employers revealed that

due to transfers and retirements not all had adequate information to enable them offer

appropriate advice to Kenyans on PT services and correctly respond timely to PT

enquiries. For instance at times some DCC's provided a second list of deceased

dependants long after CSGA funds had been apportioned and released and interested
parties had to seek necessary orders from courts The PT had not collaborated with chiefs

to share with the public at monthly Barazaas the requirements and benefits of its services

The PT cannot administer any estate above Kshs 500,000.00 without the authority of the

Judiciary. Succession and land matters often have only one judge in a region to handle the

cases. A time taken between date of filling an application and the date court gives a date is

too long.However the PT had not engaged in effective consultations with the judiciary who
is a key inter agent of PT affairs to look for ways of faster delivery of services. Due to high

court delays, PT staffs at times had to type required court documents for faster

administration, However it was still taking long for courts to give PT hearing dates. For

instance the audit found that, in Nakuru the court had not diarised PT hearings for over six

months (October 2013 to April 2014). ln Kisumu, PT hearings for deceased person's

estates were also often adjourned at times for up to a year. The audit was also informed

that at times judiciary issued Succession Form 30 to both the PT and beneficiaries
authorising them to administer the same estate resulting to confusion, waste of valuable

resources, duplications and administration delays as both parties reapply for clarification
with the courts. PT files were also at times misplaced in courts e.g, PT files were
misplaced in Mombasa for years at the court premises during renovations and had not

been traced time

I

I

OAG Kenya

December 2013

Page 18



The PT also cannot administer ,vi:hou. aovertising in the Kenya Gazette through
Government Printers so that anycne with interest in the esiate being administered to come
forth. However the audit found that al times it took months for the PT regional offices to
consolidate and physically bring the list ol estates to be advertised in a flash disk to the
Government Printers offices in Nairrbi. At t mes it also took months for the Government
printer to publish the estates. lt v,as the view of some PT staff thal with enhanced
interagency collaboration details of estates to be advertised can be sent to the
Government Printers through a secure line fc,r faster and cheaper services.

4,07 The Administrator General maintains four Public Trustee accounts Administration
A:counts which accounts for funds for estates berng administered, lnvestments accounts for
beneficiary funds not immediately required thal have been invested, Sundry Estates Account
fcr funds used for the day to day operalicns cf the office and Trust Estates Account for trust
funds being held, Annually the Administrator r3eneral submits financial statements for these
fcur accounts to the Auditor General for audit'mich have in the past years attracted qualified
opinions. Detailed financial anomalies that formEd the basis for the Auditor General's qualified
opinion on PT's financial statements car be viewed on the OAG website.PT systems were not
adequate for reliable accounting and reporting :l PT activities thus PT did not always generate
accurate flnancial statements, there were o'rerdrawn estate accounts and returns on
beneficiary funds invested were not cons stent with returns received

a) The PT at times does not generate reliaile financial statements : ln the fiscal year
ending June 2012 the Auditor General reveded that the PT financial statements lacked
details and contents stipulated in lnternatronal Frnancial Reporting Standards (IFRS). Further :

. Pf's financialstatements had no provision for doubtful investments and bank
deposits ; PT services are indemnified by the Government against loss, waste or
damage. The PT however still mairtains a fiduciary responsibility and stewardship
role to ensure that the office prevents, reduces and counteracts problems as they
emerge. The audit found that due dili3ence had not been done by her accountants
for up to ten years as would be expected. Some of PT's deposits in collapsed
financial institutions were eventually converted into shares, after many years, out of
which dividends are paid from time to time. However no provisions had been made
in the financial statements for deposit and investments that had been held in three
defunct financial institutions (Consdidated Bank of Kenya Ltd, Trust Bank Ltd and
City Finance Bank Ltd) and for unconfirmed and doubtful deposits that may not be
recoverable totaling over Kshs five l'undred million as tabulated below,

Table 7: Doubtful investments and d without
PT Account Nature of financirl anomaly Amount (Kshs)

Unconfirmed banl: deposits 125,000 000 00Administration
Account Unconfirmed investments 14s,000,000 00

Deposib l^eld in irstitutions under liquidation 148,263,204 00lnvestment lncome
Account lnv'estn ants in th'ee defunct financial inslitutiors 82,664 861.00
Trust Estate Accotnt Unconfirmed depmits 5,000,000.00

Unsupported bank deposits 20,000,000.00Sundry Expense
Account Deposib ,n three cefunct financial institutions 6,466,904.00
Total 532,394,969.00

OAG Kenya

Source; OAG
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- The

Auditor General reported that the Public Trustee's 2012 financial statements

included significant errors and omissions. PT investment income account's bank

statements included receipts and payments not entered in the cash book totaling

over Kshs 7,6 million. PT's lnvestment Account balance sheet also reflected a

liability of unascertained creditors balance amounting to over Kshs 91 million and

interest payable of Ksh 184 million whose existence and validity could not be

ascertained. The Administration Accounts also reflected long outstandlng bank

receipts not reflected in the cash book from various PT offices totaling over Kshs
'198 million, unexplained difference of Kshs 10 million in its assets accounts and the

accuracy of Cash and Bank amounting to over Kshs 62 million reflected could not

be ascertained .PT estate account reflected a bank figure of Kshs 381 thousand

whose existence and validity could not be ascertained. While PT sundry expense

financial statements reflected a stale cheque of almost Kshs 6 million relating to a
Treasury bill issue which had not been reversed in the cash book.

b) PT had overdrawn estafes : Audited PT accounts have over the years reflected overdrawn

estate payments to beneficiaries running up to Kshs 5,027,708.00.The overdrawn ac@unts,

reflected in the Public Trustee accounts dated back to the 1990s despite there being vlrtually

no new overdrawn accounts during the period under review. The audited flnancial statements

and interviews conducted, attributed the overpayments to interest rates due frqm the

headquarters, poor record keeping, inadequate autrorization payment controls, low staffing

levels and delays in updating ledger balances regularly. The PT recovered the armounts

overdrawn directly from her staff over the years which greatly reduced the vice lo Kshs

6,170.00 by 2013 as tabulated below:

Table 8: Consolidated overdrawn estate payments the PT

Source: PT annual accounts

The audit noted that some PT offices had more cases of overdrawn estates than others. PT

Kisumu office had the highest amount of overdrawn estates which could be attributed to the fact
they did not have an Accountant in the office for a long time, ln contrast Nairobi, Nyeri and
Machakos had senior accountants and recovered their overdrawn estates within two years.

Table 9 of PT overdrawn estatee between 2008 to 201 3

Source: OAG analysis of PT records

OAG Kenya Page 20

!

Years Overdrawn Estates
2007 t08 3,316,367

2008/09 5,027,709

2009/1 0 2,467,650

2010t11 3,516,731

2011t12 2,158,743

2012t13 6,1 70

REGION 2008/09 2009t10 2010111 2011112 2012113

NAIROBI 2.610.694.00 243114.00

KISUMU 1 ,521 ,164,00 1,398,051 .00 1,481 ,582.00 1,609,927.00

MACHAKOS 14,602.00 236.00

NYERI 7,885.00

MOMBASA 661 ,'167.00 626,951.00 659,374.00 326,s89,00
KAKAMEGA 145,400.00 89,417.00 1,255,355.00

ELDORET 6,080.00 7,306.00 15,632,00 3,169.00

EMBU 55,445.00 74,87 4.00 77,667.00 127,304.00

NAKURU 5,271.00 22,647 00 1,457.00 60,205 00 6,170.00

KISII 0 5,0s4.00 22,104.00 31,54S 00



T re Publit rrustee Act CAP 168 provides for the Public
Trustee to invest estate and trust frrds nct immediately required for the purposes of
eoministration in authorized investmerts. Funrls available are pooled toge.her and may be
n',rested in medium or long term inv:stments. Funds invested should rot fluctuate in a
nanner that makes the investmenl unremonable and should be beneficial to the
ceneficiaries. Between 2008 and 2013 the PT nvested up tc 900/o of beneficraries funds held
as tabulated below,

Table I l: rrilestments made by the PT from 2008 to 2013

rce PT accounts

lncome earned from investments are p aced in the PT's lnvestment lncome Account and after
Jue deductions have been made the balance is divided amongst all estates and trusts whose
nonies have been pooled together in an equitable manner. Analysis of PT consolidated
accounts from 2007 to 2013 indicated that the PT received between Kshs 121,313,230.00 to
4shs 472,793,960.00 on investments made on beneflciaries funds in his possession.

{owever what was eventually paid to the beneficiaries' estates was not consistent with
'eturns received and ranged, between Kshs 163,671 ,237.00 and Kshs 679,928,399.00.
According to the Administrator General Funds paid out to beneficiaries who rncludes principal

amounts received and interest earned s only paid out on finalization of each estate, by which
time and estate may have earned consrderable interest.

igure 4 : Comparisons betwesn retums received b7 the PT and that paid tc beneficiaries on estates administered

800.000.000.00

600,000,000.00

400,000,000.00

200.000.000.00

0.00 a trLl I nt('rcst Iarrrtxl

lAmounl pJrd t0
bt'r)efrfidrrt !

2 008109lo09/10 i010/1r rol ul2 10r.2/13

Source: OAG analysis ol PT records

4,08 The audit team administered audit questionnaires to establish the extent to which services
offe'ed by the Public Trustee met the expectations of their clients. Forty nine clients who had

sought PT services during the time of tle audit were questioned in PT's seven regional offices
visibd. Detailed responses are tabulated in Table 3 below. 83 % of the forty nine respondents
felt that PT staffs were willing and ready to help customers in providing prompt and timely

services. 65% stated that the PT form 1 required to be filled to initiate the process was not

mmplicated and that they understood ali the details required adequately. 61% acknowledged
that PT staff explained to them the process required for administration and could call them

anytime to know the progress of their files 6970 of the respondents strongly acknowledged that

the PT staff answered all their quaies rn a timely and courteous manner and offered good

lnveslments ir Kshs

Financial Year 2008/09 200v10 201Ct11 2011t1? 2012t13

Total hereficiaries funds held in all PT offices 3,841,886,94( 0C 4,68;,326.062 00 5.219.307.607.00 5,807,23'1 ,794.34 6,78s,626,14 1 .00

lnves:mer:s made in Deposits 150,000,00( 00 1 50,00c,000 00 150,000,000 c0 145,m0,000 00 145,000,000 00
lnves:mer:s made in Treasury Bills 3,295,012,93:00 3,328,414,387.00 3,98?,868,51 1 .00 4,897,161.083 00 3,561,049,498 00
Total Funds lnvested 3,44s,012,93: 00 3,478,414,387 00 4,1 37,868,51 1 00 5,042,.61 ,083.00 3,706,049,498 00
% of funis held invested 90% 7 1Yo 79o/o 87Yo 55o/o
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customer service and that the PT processed payment of advances and school fees within the

stipulated seven days and77% of the respondents felt that the PT had credible officers.

stomer ! trs

Question

Number of respondents I

To

tal
Strongly
Disagre

e

Disag

ree

Neither

agree n0r

disaqree

Agre

e

Strongly

Agree

1 Procedures required to administer the estate weplryq[gl1lllgq h rng- 11 4 0 4 30 49

2

A time frame for the completion of services offered by the Public Trustee

oflice was indicated
29 3 3 4 10 49

3

The forms I was required to fill (P,T Form 1..etc.) were not complicated and I

understood all the details I was required to give
3 4 1 0 aa

I
4S

4

The Public Trustee Office fully explained fees and charges for the

administration of the estate
26 5 1 3 14

I The Public Trustee Office iully communicates the process and progress of

the administration of the estate

10 6 1 2 30 49

6 My queries were answered in a timely and courteous manner 1 4 4 7 34 49

7

The Public Trustee Office has a timely process for payments ofadvances

and school fees in the administration of estates and Trusts
7 2 24 5 11 49

8 I am satisfied with the time taken to complete the administratron of the estate 20 3 4 6 16 49

o I would recommend the services of PT to mv colleaques, family and friends 13 1 2 I 24 49

10 The PT services are reliable 5 1 1 9 33 49

11

The Public Trustee Employees are willing and ready to help customers in

providing prompt and timely services.
5 2 1 I 33

l
49

12

Does Public Trustee Office have credible officers who care about customer

interest?
4 1 3 6

I

35 49

IJ The Public Trustee office understands the needs of their customer. 3 2 2 10 32 49

4,09 An overwhelming 77o/o of the respondents also expressed dissatisfaction with the time

taken to complete administration of estates. Some respondent had waited for over 10 years yet

their files were still pending completion which caused them financial distress.597o of the

respondents were not aware of the stipulated time frames for the completion of services

offered by the PT. Also 53% stated that the PT staff did not fully explain fees and other

charges required for the administration of the estates. While 41 % felt administration took long

than required. Thus only a mere 49% of the respondent said they would recommend the

services of PT to colleagues, family and friends.

4.10 According to the Administrator General the reason why some cases take long to finalize

leading to client dissatisfaction is because the function of administration estates and trusts by

the Public Trustee is largely a legal process. There are numerous legal processes to be

followed before an heir is paid .Additionally there are numerous crucial players which include

courts and Deputy County Commissioners, Government Press, heirs, debtors, creditors,

banks, insurance companies, Government Ministries among others, who must support and
provide information at different stages. lt is only after the due process has been completed that
beneficiaries are paid their dues. Some estates are also beset by family disagreements,
protracted court cases and uncooperative beneficiaries.

4.11 The audit found that PT systems for service delivery is not yet efficient enough since:

a) PT operational response to efficient sen/ice delivery is not yet satisfactory:
lnformation is very critical in decision making and accountability. The Administrator General

has put in place systems to ensure that she receives quarterly updates on work done in all
her offices. However, information received is not always used effectively to respond to the

change needed or recommendations made. lssues raised were taking years to be resolved

or remaining unresolved since no effective follow-ups or monitoring was being done. For

instance during review of documents, the audit noted that the challenges of PT's BPMS,

automation of operations has been continuously raised since 2010 yet they have both not
been effectively addressed by 2014.Also the issue of ensuring that title documents are
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readily available when required has been raised since 2008 yet during the time of the audit
ihe auditors were not able to have access to review them since the keys could not be
traced. As statec earlier the PT does always rave timely, complete and credible information
on how funds administered within he- office to ensure that she is able to address the issues
before annual accounts are submitt:d and ensure the financial statemerts don't contain
signrficant errors and omissions.

b) Pf is bolding nuge amounts ol benefiaary funds'. Beneficiary funds held by the pT

steadily rose from Kshs 3,841,886,E46.00 in 2007 to Kshs 6,785,620,14i.00 by 2013 as
tabulated below:

Table 12: Total beneficiaries funds held bythe PT from 2007 to 201l

Financial Y ear 2008/c9 2009/1 ( 2010t11 2011112 2012t13
Baneiciaries Funds held in

al PT cffices 3,841 ,886,946.00 4,887,:,26,052.00 5,219,307,607 00 5.807,231,794 34 6,785,626,14 1 .00
B':neficiaries Funds held in

PT H/O's 1 ,436,463,783.00 1 ,704,150,441 .00 1,771 ,827,330 00 1 ,947,7', 0,604.00 2,428,040,756.00
% of funds held by PT

heacquarters 37o/ook 350k 34o/o 340k 36%
ol of funds held try PT
reoional ofices 63o/o 6s%

I

66% 66% 64o/o

Source analysis of documents provided by the PT

The audit further noted that he increase in funds was steady in all PT offices,
Administratron of the deceased's estates is an elaborate and lengthy legal process of
whlch the Public Trustee has no control. Beneficiaries can only be paid after the due
process has been completed lnterviews and analysis conducted attributed the
increase to delays in administration of estates, increased values of death gratuities
and group accident claims, rew clients being received, wrangles among heirs,
unclaimed estates among othe' issues Over the years, the PT has made efforts to
request heirs of deceased persons, through the local newspapers, to come forth and
contact PT offices so as to process payments due to them. However according to the
PT staff the appeals gave rise b fraudsters trying to take advantage of the unclaimed
estates thereby frustrating efforts of releasing funds held, ln 2010 a PT legal officer
was arranged in court for fraudulent claims he was alleged to have made in collusion
with outsiders on a Kshs 3.3 million estate that had been dormant since 1999.

Table 13: Estates being administerod by the PT in sampbd regronal offices
Fiscal Year

2108
/09

2009/
10

2010/1
1

2011

112

2012t13

PT Office Estat

ES

Value of
beneficiary funcs

estates (Kshs)

Estat Value of
benefciary furds
estates (Kshs)

Est€te

s

Value ol
beneficiary funds
estates (Kshs)

Estat

CS

Value of
beneficiary funds
estates (Kshs)

Value of
beneficiary funds
estates (Kshs)

Nairobi 1.466.250.766,00 1,704,450,44 r .00 1,771 ,827,330.00 1,947,r 10,604.00 2,428.040,756.00
[,lombasa 5560 240,595,1 82.00 6130 260.969,84 1.00 616 I 292,826,256.m 6214 343,21 1,289.00 371 002459.00
Ir,,!alindi 534 1 7,024,868 00 596 28,316,632.00 618 34,282,758.00 634 40,038,607.00 50091741.00
h:akameqa 9444 360,881,91 1.00 9909 491,923,671.00 1 0094 533,007,1 33.m 89s5 574,238,386.00 736351461.00

It'lachakos 481 1 253,292,1 95.00 5265 305,792,576.0C, 5569 332,142,783.00 368,01 2,580.00 4 I 736731 8.00
Nveri n25 178,324,236.00 2114 2y,224,138.0C 21 04 274,792,500,m 2233 364,882,386.00 414164527.00

Nakuru 4168 217.861 ,961 .00 315.507.267.0t' 4823 338,05'1.971.m 361,471.074.00 431 2069s7.00

Kisumu 9529 477,245,958.00 971 I 605,701,082.r)0 9859 647,814,840.00 931 1 781,715,220.00 776620877.00
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c) Public Trustee Act legislation N0.23,

allows the PT to make advances for the purpose of any estate under his administration out

of any credit cash balance standing to the of the estate being administered. Once the

advance request is made by the beneficiary, PT staff confirms estate's ledger balance and

sends the request to the legal officer for authorization then to accounts for payment.

Analysis of PT files indicated that beneficiary advances and fees were often paid within the

seven days stipulated in PT's service charter time since by then the heirs had already

submitted most of the required legal documents. PT offices in Kisumu and Kakamega often

took fourteen days to pay advances and school fees, however the audit found a few

extreme cases that took up to 43 days in Kisumu and 901 days in Kakamega to be paid.The

delays were attributed to lack of Accountants to sign cheques, delay in advertising estates

in the Kenya Gazette, the beneficiarres not availing fees structure or had petitioned for

grants of letters of administration. At times the PT offices declined the beneficiaries request

for advances when they had surpassed their mode of distribution share or when

beneficiaries gave wrong names for the students or when genuine fees structures were not

attached to the requests,

Figure 5: Comparison of time taken to pay beneficiary advance requeets within PT offices

14

L2
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8

6

4

2

0

""' 
o-."S oS o$ so.-""*.S" -.d

I Average

I Most common

extent
date s

of delay
iummary

Sourcer OAG analysis PT filos

d) Delay in discharging Civil Servant Group Accident Claim (CSGA) ; Where a civil
servant or army personnel dies as a result of an accident, compensation through insurance
under group accident policy is paid to their dependants. PT receives the claims from the
National Treasury and is expected to remit the funds to the deceased dependents within
thirty days at no charge upon receipt of requisite legal documents, The audit reviewed
CSGA funds received by the PT from 2008 to 2012 and found that 75% were paid within PT
stipulated time frame of thirty days. The remaining 25% took an average of 163 to 841 days
to be discharged. The delay was due to delayed response to PT enquiries by deceased
employers, district commissioners and beneficiaries not cooperating with each other and
giving wrong information about the heirs

e) Delays in administering estates : According to PT's service charter, summary discharge
of estates valued below Kshs 500,000.00 should be completed within 7 days upon
submission of the above required documents and cooperation by the customers. The audit
analyzed PT estate files between 2008 to December 2013 measured the
from where the beneficiary remitted all the requisite documents to the
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cetificate was issued and found lha: there were delays. The audit lound that the most
;crnmon cause for the delays was lelays in d'awing up final accounts and also despite
sulnrtary certificates of discharge having been granted by the Administrator General, at
iimes it was taking long +or the staf to write letters indicating the same to the heirs and
finalrze the administration

rable '14: Delays by Pr of{ices in disbur! rng estates behw Kshs 500,000.00

PT

Regimal
Office

Sancled Estates

below Kshs

500,000.00

Estates found

to ha,/e be€n
finalised

Estates fully discharled
within 7 cays of clients

brinqinq d,rcuments

Nairobi 54 21 21

lilalindi 10 4 0

Kakameoa 42

11

15 0

Machakos 4 0

Momtrasa 24 o 0

Kisumu to 2 2

Nakuru ,( 10 0

Nyeri 33 14 0

Source: OAG analysis ol PT files

According to the Public Trustee's ser/ice charter; administration of estates valued above
kshs.500, 000.00 should be distributed within ninety days upon submission of the required
documents. The audit analyzed PT estate files between 2008 to December 2013 to measure
the extent of delay in administration of estates. ln PT's headquarters, only hvelve of the forty
seven estates sampled (25%) had been fully distributed by PT since 2008. There was also
delay in administration in sampled regional offices of up to ten years. On average the PT
regional offices took between nine m)nths to five years to administer cases for amounts
above Kshs.500, 000.00. Only five out of the ninety three sampled estates above Kshs.

500,000.00 in regional offices had the funds released for payment to the beneficiaries since
2008. Eighty eight estates for amounts above Kshs, 500,000 were pending completion and
release of funds to the beneficiaries ln some instances ,beneficiaries had discharged and

indemnified the PT however there was no formal communication to them again to pay and
have the files had closed.

f) The PT faces property management challenges; ln the course of the administration of
estates of deceased persons or Trusts, the PT is under statutory obligation to safeguard

and maintain property left by the deceased or held in trust for the wellbeing of the

beneficiaries. All property management in PT's regional offices is conducted in liaison with

the property management at the head office. The PT manages the properties through his

staff or through estate agents at a fee ol7.5o/, to 15% on rent collected. However at lhe
time of the audit the PT did not have estate duty valuers or staff with property management
skills and had not been able to maintain properties managd to the standards expected due

to low rates and inconsistency in the rent collection. The amount collected was oflen
insufficient for maintenance of the properties and for advances to the beneficiaries.

r
lnterviews held with the PT statf indicated they are faced with challenges of :

Staff handling beneficiary properties were also involved in other clerical duties
and were not developed in property management competencies

Security risks and threats when collecting rent from tenants thus seek police

assistance

Lack of cooperation amonJ beneficiaries frustrates transfer and management of
properties

Efficient systems to ensure that all rental income collected is availed and

accounted for

I

I

I
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ii. Challenges the PT faces with the property agents: Review of PT's property

management agents monthly rental returns reports between 2009 and 2012

reflected that ajents always tolbcted less than expected leading to a buildup of

dues. Rent collections also kept fluctuating every month and were not consistent

since tenants declined to pay or were vacating houses without prior notice leading

to accrued arrears and recovery efforts were frustrated since the rent tribunal court

process took long to give verdicts. The PT further lacked adequate controls to

ensure that rent collected is remitted immediately thus agents were often taking up

to three months to remit. The low inconsistent rents coupled with agenb' fees

makes remaining rental balance shared among the beneficiaries very minimal. The

PT has further not been able to maintain properties to the standards expeeited due

to the low and inconsistent rent collections.

g) lnadequate handling of PT information : The PT conduct is based largely on perpetual

written records which have to be well preserved and produced when required. The audit

found that some PT offices had inadequate security which risked the integrity of PT

information. For instance in Kisumu, thugs broke in PT offices twice and took ten cDmputers

in2012. Beneficiaries' information was lost since it was not backed up in a different location

and had to be redone manually. At the time of the audit only four computers vr/ere being

used among fifteen staff handling approximately 10,000 estate files which led,to a high

number of finalized estates pending payments for years as they for the final accounts to be

typed. ln addition, despite handling thousands of files in each of its office the P,T has only

tln records management officers out of twenty nine allocated in its budget among its twelve

offices. PT also lacked adequate archive space in most of her offices. At times files and

ledgers were not well kept to ensure the information therein is safe from the'risk of fire,

water and other elements. Poor information storage and record keeping practices increased

PT's vulnerability to legal challenges and inefficiency in tackling issues as they arose.

Picture 1 of PT ledgeG lound not maintained in condition

Source: OAG

Generally the delay in administration of CSGA and estates by the PT was caused by:

Failure to do regular file reviews (bring ups).lmmediately a file is opened in any of the

PT offices it is passed to the Assistant Public Trustee or any legal officer for perusal and

determination of legal issues. Each file should be seen by a legal officer for perusal and

comment at least once a month. The PT had no procedures to ensure adherence of

I

I

4.12
a

,I

ir
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Lack of an appropriate system for effective handing over to other staff when

transferred
PT correspondences with beneficiaries since it is often through the poStal

address indicated which at times are outdated

The PT cannot increase property rent before getting a court verdict which is a

lengthy process. As a result the rents stagnate at lower rates than the market

value and is not beneficial to the beneficiaries

-
->
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Factors attributi to service not bei cient
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:egllar file reviews are cone and acted on ,rrvhich made administration of files stagnate
and delays by the FT s:aff to initia,e and co remrnders,ruhen necessar,,to employers,
Deputy County Comrniss,oner ar'd h-.irs

b rhus the pT has to
write repeatedly to the deceased per,sons en plcyer which caused undue delays

done to arrive at the ccrrect list before apportioning estate since the PT has to be
cautious in discharging her functions

Grants obtained irregularly by heirs during handing oyer. The PT has to point out
such flaws and wait to assure that a I heirs give their consent

Delay m advertisement of notice ol claims on estafes: Once PT recieves the list of
heirs from the DC and heirs give their consent for PT to adrninister the estate, pT
advertises the estate in iine with Public Trustee Act Legislation N0.12 ('). At times the
adverts were taking long to be puk,lished. The delay was because PT has to wait for
estates to accumulate and be published together for economies of scale, at times it was
delays by staff, for instance the audil noted that despite herrs signing letters of consent as
far back as December 2008 as at December2013, being 5 years later the estate was yet
to be advertised

Delay by heirs fo bring required legal documents and beneficiarie.s nol
cooperating; failure by beneficiaries to have or bring required legal documents such as
birth certificates and title documents, delay ir signing PT documents and mrrectly identify
all heirs. The PT uses post office address availed by former employers of deceased
persons to contact heirs. Often employers dcn't require their staff to update their personal
details and it becomes difficult for the pr to contact beneficiaries if outdated.

g, Difficulties in tracing heirs; ln the past the PT attempted to trace heirs through local
newspapers but faced challenges wlen a multitude of fraudsters came forlh in an attempt
to take advantage of the situation. Correspondences with beneficiaries at times took too
long to respond. Most of the beneficiaries don't make use of the postal addresses
indicated or some are outdated and communication becomes a challenge

h. The beneficiaries not coming to ullect their money of finatized esfates, Due to no
proper address or address given outdated, one of the beneficiary pursuing the file passes
or no one follows up. The audit noled thal remote regions like Turkana and Samburu
were the major areas with unclaimed finalize accounts.

Delays by National Treasury: Andysis of cheque dispatch forms in PT estate files from
2008 to 2012 fron Pensions departnent in National Treasury indicated that there was
delay in remittances of death gratuity for administration to the PT. Audit analysis of
Pensions staternent of particulars claim for death gratuity, payment vouchers and
payment forms for civil servants dealh gratuily received by the PT offices ,reflected that it
took an average of three years frorn the time of death of a civil servant for Pensions
department to prepare death graturty. Hovuever it was not evidently clear why some
beneficiaries in Nairobi, Kisumu and Kakamega had to wait for up to 19 years for their
death gratuities to be prepared by Fensions department as detailed below since we did
not extend the audit to that departmert.
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PT Reqional Office Averaqe Years Minimum Years l\rlaximum Years Most Common(Mode)

Nairobi 3 2 months 19

10

2

lVombasa 3 0.4 2

Kisumu 4 1 13 2

Kakameoa 5 1 18 a

Nakuru 3 2 c 3

Nyeri 2 5 months 8 1

Malindi 3 1 5 2

Machakos 2 1 2 1

Mean Averaqe 3 1 10 2

Source. OAG analysis of PT record

Further analysis indicated that the National Treasury took on average forty nine days, with a
minimum of twenty three and up to one hundred and thirty eight days to remit funds to the PT

after it was ready for disbursement at Pensions department.

Table 16: Days taken for funds disbursed rrom National T to reach PT offices

PT Oflice Averaqe Minimum Maximum Most Common (Mode)

Mombasa 60 34 83 58

Krsumu 47 69 37

Kakameqa 60 6 67 37

Nakuru 40 25 40 35

Nyeri 43 30 71 'lo

Machakos 43 18 74 38

Averaqe 49 23 67 41

Source: Analysis of PT records

4,13 The audit noted the commitment made by the Administrator General to improve

deficiencies brought to her attention on the audit. According to the Administrator General:

a. Efforts are underway to complete the accounting modules in the system and thereafter, roll

it out to the Regional offices. This is aimed at eventually offering Public Trustee services

online. As of now, beneficiaries receive payments through m-pesa, thus saving them on

cost and time. Beneficiaries can also be contacted or make enquiries about their files

through office mobile phones

b. An accountant has been posted to Kisumu and Kakamega Public Trustee stations where
services were slowed down as there were no accountants in the said stations.

c. Consultations with the Public Trustee Business Process Management System (PTBPMS)

contractor are ongoing to ensure that all other modules of the system are completed after
which the system will be rolled out to the regional offices.

d. Plans are under way to open additional PT offices in Kiambu, Narok and Marsabit
counties by June 2015

e. The errors and omissions noted in the PT's Financial Statement for the Year 201112012
were rectified; hence do not feature in the 2014/15 Financial Statement

f. The issue of overdrawn beneficiary accounts continued to receive proper attention and the
remaining overdrawn sum of Kshs.6,170/= was to be cleared in the 2014115 Financial
Year

g. Efforts have been made to ensure that in cases where there are no disputes, estates are
finalized within one year to avoid undue delays in administration of beneficiary estates

h. The Public Trustee has noted that the observation made by Auditors in Paragraph 9.

Efforts will be made to ensure that any objectives which were not executed as per the
Strategic Plan 2008-2013 willbe addressed in the current Strategic Plan.
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5.1 As stated earlier both by the Public T'ustee clients and observed during the audit, the
Administrator General and her staff are 'rery committed and dedicated at their work despite
facing many challenges. However to fulfill the Public Trustee vision of being the best trustee in

Kenya through service excellence systems the PT systems need to be enhance since they are
still not adequate enough. PT clients interuiewed had a lot of faith and trust in PT services and
staff. Holever the respondents expressed concerns with time taken to administer the estates
and inadequate knowledge on fees charged. Strategic planning in Government offices uses a
lot of resources, lt is not prudent to wasle hard earned tax payers' funds preparing strategic
and operational plans just to put them on shelves. The Public Trustee (PT) along with other
Attorney General's departments have recognized their challenges and shategized how to
overcome them in the Attorney General's year 2008 - 2013 strategic plans. However to
establish credibility to its stakeholders it is crucial that the PT's office demonstrate that it is able
to achieve intended results in the most prudent manner. Contrary to this the audit found that
PT resources were not fully directed and controlled to ensure plans put in place were
implemented which negatively continued t,r hamper service delivery.

5.2 The PT conduct is based largely on perpetual writen records which have to be well preserved

and produced when required. To be effective in fulfilling her mandate the Administrator
General needs to regularly receive, have access to and use information from all her offices.
Unfortunately financial information received and used to make decisions by the PT was not
always accurate and complete as reflectad in the Auditor General's annual financial reports

and the performance audit findings on the PT's Business Processing Management System
(BPMS). The audit team was particularly concerned on the fact that a PT staff member was

able to override the BPMS controls and modify 762 estates without the knowledge of the PT

since in 2010 one PT legal officer had been arraigned in court to courtfor attempting to falsify
a Kshs 3.3 million dormant estate.

5.3 Administration of estates and trusts was found to be significantly better at the PT headquarters
than in its regional offices. This could be attributed to the headquarters being comprised with
people with the higher competencies and experrence to fulfill lheir responsibilities. However,

Kenyans should expect the same services in headquarters to be replicated in all PT offices.

And this can easily be achieved by develcping PT staff in the regional offices to enable them
perform their assigned responsibilities more efficiently.
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c ihapter 6

Recommendations
The Public Trustee has not put in place adequate systems for administration of Estates, Trusts and Civil

Servants Group Accident claims (CSGA).ln view of the findings and conclusions of the audit, the Auditor-

General, proposed the recommendations below for implementation by the Administrator General under the

Attorney General's office: The Public Trustee acknowledges all the recommendations made in the report

and promised to endeavor to use them in an effort to improve service delivery

To ensure the Business Processing Management System is working as intended;

1) Take appropriate remedial action required and engage in meaningful discussions

with all involved to restore the BPMS within Kshs 2.5 million still held as retention

2) Put in place mechanisms to ensure that the BPMS is working as stipulated in the

contract and achieves its intended objectives

3) Put adequate controls to ensure that PT's BPMS is secure and reliable

4) Train system users on the operations of the Business Processing Management

System so that the staff can use and offer the necessary ICT support to users when

req u ired.

5) Develop an internal Service Level Agreements (SLA) that explains the expectations
and responsibilities of the ICT staff and end users in terms of deliverables, contact
persons, services available and the lead time in solving problems encountered.

6) Ensure adequate data migration procedures and a manual to direct and guide PT

officers and system users on data entry at every stage and mechanisms to ensure
they are adhered to

To make the PT service delivery more efficient to the public

7) Address conflicting roles of staff working in areas they have no training by building
their capacity with the necessary trainings and guidance to perform better,
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8) Put n place an mechanisms that ensr,re regular file reviews are done and acted on

9) Enhance interagency collaborations and work with other Government departments,
ccJniies and the media to avoid delals

10) Establish better terms of reference vrhen ergaging property management agents to
ensure beneficiaries get proper dues ,rom their properties

To ensure the Public Trustee achieves set plans

1'1)Relook at targets set in the just ended 2008 to 2013 Attorney General strategic plan
aimed at improving the PT services and reasons for not achieving them. Lessons
learnt from the review will prompt correc:ive action and coordination aimed at
ensuring sustained management involvement in future strategic implementations,

To ensure the Public Trustee puts in place mechanisms for adequate accounting and
reporting of its activities

12)Ensure proper record keeping, adeq.rate authorization payment controls, adequate
staffing levels and update ledger balances regularly

13) Develop a mechanism for effectively respond,ng to challenges raised

L]
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