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EXPLANATORY
MEMORANDUM



SCHEDULE

[Section 8]

EXPLANATORY MEMORANDUM

EXPLANATORY MEMORANDUM TO

THE CROPS (FIBRE CROPS) REGULATIONS, 2020

Name of the Statutory Instrument:
Name of the Parent Act:

Enacted Pursuant to:

Name of the Ministry/Department:

Gazetted on:

Tabled on:

No.[ 1
PARTI
The Crops (Fibre Crops) Regulations, 2020
The Crops Act, 2013 (No. 16 of 2013)
Section 40 of the Crops Act, 2013 (No 16 of 2013)

Ministry of Agriculture, Livestock, Fisheries

and Cooperatives

State Department for Crops Development

PART I

1. Purpose of the Statutory Instrument

The main purpose of the Crops (Fibre Crops) Regulations, 2020 is to implement and
enforce the provisions of the Crops Act in as far as they relate to fibre crops. The
regulations are intended to provide guidelines in the development and promotion
of the fibre crops industry and in particular to provide for:

a) Application, processing procedures and forms for fibre crops.
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b) Procedures and conditions for registration, licensing of dealers
for fibre crops as well as issuance of licences.

c) Provide guidelines on contracts between stakeholders;

d) Consolidate the regulations that relate to sisal and cofton
which were previously regulated by different regulations.

e) Ensure a level-headed competition for various players in the
fibre crops industry.

f) Encourage and provide for collaboration between the county
governments and the national government in the regulation of
fibre crops industry.

g) Protect the consumers in the fibre crops industry through setting
the standards of fair frading and marketing in fibre crops and
fibre crops products in Kenya.

h) Support the government's Big Four Agenda by facilitating
provision of raw materials for the manufacturing pillars and
ensuring that smallholder farmers earn incomes from fibre crops
to enhance food security within their households.

2. legislative Context

2:

2.2

2.3

24

2.5

The Crops (Fibre Crops) Regulations, 2020 are fo bring into effect the
provisions of the Crops Act, 2013 and to a certain extent, the Agriculture &
Food Authority Act, 2013 (AFA).

The AFA Act became operational on 17t January 2014 while the Crops Act
became effective from 1st August, 2014.

At the point of enacting the Crops Act, a number of Acts were repealed so
as to reduce duplication and overlap of functions among the former
Agricultural regulatory institutions and increase operational efficiency.

The Fibre Crops Directorate established under the Crops Act replaced the
former Cotton Development Authority and Kenya Sisal Board.

The Crops and AFA Acts consolidated and repealed various Acts relating to
Crops including the Cotton Act and Sisal Industry Act.

3. Policy Background

3.1

3.2

When the Economic Recovery Strategy for Wealth and Employment
Creation 2003 (ERS) and the Strategy for the Revitalization of Agriculture
2004 (SRA) was formulated, there was need for reforms in the Agriculture
Sector in Kenya.

The policy document, Strategy for the Revitalization of Agriculture (SRA), was
as a result of the interpretation of the Economic Recovery Strategy for
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3.3

3.4

3.5

3.6

3.7

4.1

4.2

4.3

Wealth and Employment Creation (ERS-WEC-2003). This was launched in
2005 for the period running from 2004 to 2014.

It was noted and observed that the legal and regulatory framework in the
agriculture sector was outdated and that they overlapped and lacked
coherence which led to low competiveness and effectiveness in this sector.

Kenya Vision 2030 also recognizes agriculture as the key driver to the long
term agenda on Social, Economic and Political transformation as it would
aid in achieving of the 10% annual economic growth rate envisaged in the
Economic Pillar of the Vision.

The background set out above led to a repeal of the laws and regulations
which brought into being the three main acts now applying in the
agricultural sector which are: The Agriculture and Food Authority Act 2013
(AFA), the Crops Act, 2013 and the Kenya Agricultural and Livestock
Research Act, 2013 (KARLO).

As already stated above, the Crops (Fibre Crops) Regulations, 2020's main
objective is to provide for the operationalization and implementation the
provisions of Crops Act, 2013 in so far as it relates to the fibre crops
considering that the Act provides for fundamental and substantive
provisions for the growth and development in all scheduled crops in general.

The government's plan for implementing the Big Four Agenda which
amongst other things it is set to achieve the provision of raw materials for
manufacturing and enhance food security which ties in closely to the
country’s strategy for agriculture development that is all inclusive with major
focus on supporting smallholder farmers to become food secure. Cultivation
of fibre crops under an improved policy and regulatory framework will help
the government achieve this vision.

. Consultation outcome

The relevant county governments, specific to fibre crops cultivation were
extensively consulted when formulating the Regulations.

Other key stakeholders were also consulted, and various consultations were
held all over the country. These included the Lower Eastern Forum; Estates
and Marketing Agents and Sisal Fibre processors; Coast Forum; Lower
Nyanza; Kenya Plant Health Inspection Services (KEPHIS); Pest Control
Products Board; National Bio Safety Authority; Kenya Agricultural and
Livestock Research Organization (KALRO), Seed Trade Association of Kenya,
and Sisal Growers and Employers Association.

The following is the outcome of the Consultations:
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No.

QUESTIONS/OPINIONS
BY STAKEHOLDERS

MINISTRY’S RESPONSE

What is the difference
between a buyer,
dealer and a marketing
agent?e

The marketing agent has more rights and obligations than
the buyer.

The definition of the dealer is derived from the Crops Act
but excludes all activities of crop production.

What is the relationship
between farmers and
ginners?

Most ginners don't care about farmers and only come to
buy when the crop is ready. Regulation 10 and 47 on
confracts between farmers and dealers will enhance that
relationship.

Clarification on whether
the import and export
levies were applicable
to the East Africa
Community countries.

There is an East African Trade Protocol on imports and
exports, the fees are common external tariffs therefore the
levy is not applicable to goods moving within East African
member states.

What are the issues of
the contracts and
arbitration between
farmers and dealers?

Under the Fourth Schedule on Guidelines on Confract
between parties, there is a Clause of Dispute Resolution
that provides that the Authority is the first point of
reference after which the parties may proceed with other
alternatives. '

Are growers protected
from exploitation by
processors?

The plantation & sisal factories have their own crop and
will only engage the leaf under the contract, or the dealers
can come with machines for decortication, let the farmers
cut their leaves and the dealers buy the actual fibre itself
at maybe Kshs. 120/=.

Does one have to get a
buyer licence when
buying store and a
ginnery licence?

The ginning licence only allows for ginning but not buying
of the seed cotton therefore a buying licence would still
be required for ginners. Further, the buying licence caters
for agents who are buying on behalf of the licenced buyer
and also for persons wishing to buy but not gin.

There is no regulation for
silk fibre and banana
fibre.

it was stated that silk is a worm and not a crop thus cannot
be addressed by Fibre Crops Regulations. Fiber Crops
Directorate will review the proposed draft Regulations with
a view to incorporate banana fibres affer gazettement.
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5. Guidance

Stakeholder sensitizations were conducted for the different players in the
fibre crops subsector.

Training and capacity building for the staff in the County governments will
be conducted.

AFA and the Fibre Crops Directorate in conjunction with county
governments will continually provide guidance on the implementation of
the Regulations as will be necessary.

iv. A robust monitoring and evaluation programme will be implemented
where the implementation of the Regulations will be regularly monitored
and evaluated.

6. Impacts

6.1 The Impact on Fundamental Rights and Freedoms

.

There are no foreseen negative impacts on fundamental rights and
freedoms in relation to the Crops (Fibre Crops) Regulations, 2020

The proposed Regulations are expected to have positive impact on the
rights and freedoms of individuals and communities. They will provide
better returns on their produce and investment to existing and new
smallholder farmers. The Regulations will also create wealth and
employment for more Kenyans in the rural areas. This would contribute to
improved household incomes and enhance capacities to afford an
adequate standard of living envisaged in Article 43 of the Constitution.
The proposed Regulations also seek to advance the Government policy of
implementing reforms in the fibre crops sub- sector aimed at achieving the
national goals set out in the Kenya Vision 2030 whereby the agricultural
sector is a key driver of economic growth and value addition. The
Regulations will not only enhance public participation of the players in the
sub-sector but also ensure consumers of the fibre crops products have
quality and safe products to consume as required in Article 46 of the
Constitution.

Full implementation of these Regulations will aid to advance the
manufacturing pillar of the National Government’s Big Four Agenda
through increased productivity in the fibre industry. The Regulations will
result in increased farm incomes, increased export revenues and foreign
exchange earnings.

6.2 The Impact on the Private Sector
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Smallholder and large-scale farmers are expected to benefit from
increased yields which are expected to franslate into increased incomes.
The establishment of cotton/sisal pricing committee for release of
indicative prices is expected to minimize the exploitation of growers.

The Regulations are expected to bring about operational efficiency in the
industry and thus the ease of doing business. The regulations also provide
that the Fibre Crops Directorate in conjunction with county governments
will facilitate formulation of other specific policies and guidelines for the
development of fibre crops. The adherence to fibre crops standards set
out in the regulations is expected to increase demand and create new
markets market especially at the international level where consumers
demand good environmental conditions and efficient regulatory
framework in the production and processing processes of the products
they buy.

Implementation of these regulations will avail critical raw materials to the
private sector which will advance the manufacturing pillar of the National
Government's Big Four Agenda and result in increased productivity in the
fiber industry. The Regulations will also give rise to increased farm incomes,
increased export revenues and foreign exchange earnings

6.3 The Impact on the Public Sector

A well organized and coordinated fibre sector is expected o attract more
investors into the industry. Both national and county governments are
expected to benefit from levies and fees paid for acquiring registration
certificate and licences. Increase in government revenues is expected to
spur economic growth. In addition, establishment of cotton and sisal
factories is expected to create employment for unemployed Kenyan
citizens, especially the youth and vulnerable population (women). In
addition, production and processing of sisal is expected to act as a
sustainable alternative to plastic bags which were banned recently.

A revitalized fibre crops industry will have a positive environmental impact
partly due to: 1) extensive vegetative cover associated with cotton and
sisal, 2) cultivation in harsh climatic conditions where other crops can
hardly flourish i.e. in the arid and semi-arid regions. This will have impact on
soil and surface cover thus reducing erosion and improving vegetative
cover.

Full implementation of these Regulations will advance provision of raw
materials for the manufacturing pillar of the National Government's Big
Four Agenda through increased productivity in the fibre crops industry. The
Regulations will result increased farm incomes, increased export revenues
and foreign exchange earnings.
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Monitoring and Review

6.4 Outcomes:

It is expected that the Regulations shall be a subject of great interest to
all stakeholders particularly because of its potential to offer
improvement in incomes, increase foreign exchange earnings, create
employment, reduce poverty and enhance the living standards of
Kenyans.

The parent Ministry working together with AFA, the Fibre Crops
Directorate and County Governments will thus work hand in hand with
the various stakeholders to promote research and reviewing of its
effectiveness towards promoting growth and development of this
vibrant fibre crops sub-sector that willincrease the market for fibre crops
locally and internationally.

There will be enhanced compliance with national and international
standards.

Separation of roles between marketing and management agencies
along the value chain will promote fibre crops value addition within
smallholder subsector as the marketing agent is expected to
concentrate on marketing of fibre crops, value addition product
development and related marketing services while the management
agent will concentrate on production, processing and related financial
services.

Due to the stakeholder consultation on the Regulations, stakeholder's

compliance levels will increase.

6.5 Review:

Value chain players’ linkage: A survey will be carried out to monitor the
level of linkage among the value chain players within twelve (12)
months.

New technologies availed to industry players: review number of new
technologies availed to County Governments for onwards fransmission
to farmers. This includes use of fransgenic cotton seed varieties to boost
production and reduce incidences of disease outbreak in the crop.

Attainment of full recovery of licensing costs: carry out a survey to
establish the actual cost of licensing.

Quality of products: carry out a survey on quality of products against
international standards.
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6.6 AFA in conjunction with county governments (where necessary} will
implement a robust monitoring and evaluation programme to monitor the
implementation of the Regulations, as detailed in the Regulatory Impact
Statement.

8. Contact

The Principal Secretary

State Department for Crops Development

Ministry of Agriculture, Livestock, Fisheries and Irrigation
Kilimo House, Cathedral Road

P.O. Box 30028

Nairobi.

Or by Email: psagriculture@kilimo.go.ke

The Director General

Agriculture and Food Authority

Tea House, Naivasha Road off Ngong Road,
P.O Box 37962-00100

Nairobi.

Or by Email: info@agricultureauthority.go.ke
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MINISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND
IRRIGATION

REGULATORY IMPACT STATEMENT (RIS)

THE CROPS (FIBRE CROPS) REGULATIONS 2020

FEBRUARY, 2019



Intfroduction

The Regulatory Impact Statement for the proposed Crops (Fibre Crops)
Regulations was prepared in accordance with the provisions of sections 6 and 7
(1) and (2) of the Statutory Instrument Act, 2013. Section 6 of the Act requires a
regulation making authority to prepare a regulatory impact statement for the
proposed regulations indicating the costs and benefits of the proposed
regulations on the public and stakeholders. Section 7(1) and (2) of the Act set out
the contents of a regulatory impact statement for the proposed Regulations as
follows:

1.0 A Statement of the Objectives and Reasons for the Proposed Regulations

The regulatory objectives and justifications for the Regulations are to:

a. Consolidate the Regulations that relate to fibre crops. Currently, the two
main fibre crops, being sisal and cotton, are regulated separately by Sisal
Industry Rules and Cotton (General) Regulations, 2007 respectively made
under the repealed Agriculture Act Cap. 318 Laws of Kenya. The
proposed Regulations seek to bring the two crops under the same
regulatory framework.

b. Ensure a level-headed competition for various players in the fibre crops
industry. The Regulations seek to provide for stanaardized sample boxes,
fibre quality assessment for trading purposes, use of kilogram units, and
baling in standard sizes and weights in fibre crop sale, frameworks for
establishing standards of fibre crops nurseries and packaging of cotton
and sisal.

c. Provide for a regulatory framework for registration and licensing of dealers
in the fibre crops industry. The Regulations provides for the registration of
the growers and makes further provisions for the licensing of fibre crops
ginning, milling and factory businesses, buyers, fibre crops buying stores
and marketing agents. The Regulations also provides for the framework of
issuance of permits to exporters and importers of fibre crops.

d. Encourage collaboration between the county govemments and the
national government in the regulation of fibre crops industry. The
Regulations posits that the relationship between the two levels of
government shall be consultative and complementary in nature. The



Regulations recognizes the two levels of governance and provides for
functions carried out at each level or in consultation with the county
government.

. Protect the consumers in the fibre crops industry through setting the
standards of fair trading and marketing in fibre crops and fibre crops
products in Kenya. This is to be achieved through setting out of arevisable
pricing formula, improving efficiency in grading and placement of
restriction in the mixing of cotton grades.

Establish the framework of inter-agency cooperatfion to streamline
operations in the fibre crops industry. The Regulations provide for the
relationship between the Kenya Plant Health Inspectorate Services
(KEPHIS) and Kenya Agricultural Research and Livestock Organization in
regulation of seed merchanting and cotton seed planting respectively.

. Provide the fundamentals of management of contracts with stakeholders
in the fibre crops industry. The Regulations establish a framework for the
verification and registration of the confracts with the AFA as a
requirement for enforceability of contracts.

. Full implementation of the Regulations will aid to advance the
manufacturing pillar of the Nafional Government's Big Four Agenda
through increased productivity in the fibre crops industry. The Regulations
will result in increased farm incomes, increased export revenues and
foreign exchange earnings.

Other objectives of the Regulations which are proposed to be
implemented through the Fibre Crops Directorate include: facilitate
formulation of general and specific policies for the development of the
fibre crops sub-sector; provide guidelines and standards for the
establishment of collection centers in viable areas; facilitate marketing
and distribution of fibre and fibre products; develop, standardize and
disseminate training materials on fibre crops; recommend general
industry agreement between farmers and processors of fibre crops and
any other players; set standards for acquisition of high quality planting
materials; establish and maintain  an up-to-date database and



2.0
2.1

2.2

disseminate information on fibre crops for planning purposes; and provide
pricing guidelines for fibre with regard to quality and international market
scenario etc.

j. Overall, the Regulations seeks to create an administrative environment for

smooth running of affairs in the fibre crops industry through imposition of
licensing conditions and other obligations on the fibre crops dealers and
enhancement of accountability through the set framework for making
returns.

Statement on the Effect of the Proposed Regulations

Effects on the Public Sector

A well organized and coordinated fibre sector is expected to attract more
investors into the industry.

Both National and County Governments are expected to benefit from
service charges and fees paid for acquiring licenses.

Increase in government revenues is expected to spur economic growth
Establishment of cotton and sisal factories is expected to create
employment for Kenyan citizens especially in rural areas.

Production and processing of sisal and cotton is expected to act as a
sustainable alternative to plastic bags which were banned recently.

Full implementation of these Regulations will advance the manufacturing
pillar of the National Government's Big Four Agenda through provision of
raw materials which will result in increased productivity in the fibre crops
industry. The Regulations will facilitate increased farm incomes, increased
export revenues and foreign exchange earnings.

Effects on the Private Sector
Small-scale farmers are expected to benefit from increased yields which
are expected to translate into increased incomes.

. The establishment of cotton/sisal pricing committee for release of indicative

prices is expected to minimize the exploitation of growers.

The Regulations are expected to bring about operational efficiency in the
industry and thus the ease of doing business.

The Regulations also provide that the Fibre Crops Directorate in conjunction
with county governments will facilitate formulation of other specific policies
and guidelines for the development of fibre crops.

The adherence to fibre crops standards set out in the Regulations is
expected to increase demand and create new markets especially at the
international level where consumers demand good environmental



conditions and efficient regulatory framework in the production and
processing processes of the products they buy.

2.3 Effects on Fundamental Rights and Freedoms

a. There are no foreseen negative impacts on fundamental rights and
freedoms in relation to the proposed Regulations

b. The proposed Regulations shall have a positive impact. They will provide
better returns on their produce and investment to existing and new farmers.
The Regulations will also create wealth and employment for more Kenyans
in the rural areas. This will contribute to improved household incomes and
enhance capacities to afford an adequate standard of living envisaged in
article 43 of the Constitution.

c. The proposed Regulations seek to advance the Government's policy of
implementing reforms in the fibre sub-sector aimed at achieving the
national goals set out in the Kenya Vision 2030 whereby the agricultural
sector shall be a key driver of economic growth and value addition. The
Regulations will not only enhance public participation of the players in the
sub-sector but also ensure consumers of fibre crops and their products have
quality and are safe as required in article 46 of the Constitution.

3.0 Statement on Regulatory & Non-Regulatory Options

3.1 Option 1: Maintaining the Status Quo

The option of not promulgating or adopting the Regulations will mean that the
Regulations made under the repealed statutes will continue to apply. This will
mean that there will be gaps in the regulatory framework considering that there
is urgent need to implement and enforce the provisions of the Crops Act which
has consolidated laws relating to the agricultural sector and repealed various
statutes that applied to this sector. The proposed Regulations are targeted to the
specific categories of crops and have consolidated and improved existing
regulatory framework.

The Cotton (General) Regulations, 2007 and the Sisal Industry Rules have proven
to be unable to adequately address the challenges facing cotton and sisal
production and marketing in the country. As such the status-quo will only sustain
the challenges facing the fibre sub-sector and will prolong the quest for solutions
and revival of the high valued cotton and sisal crops. The option of maintaining



the status quo is not sustainable and the RIA recommends that the Fibre Crops
Regulations, 2020 be put in place to improve on fibre crops sub-sector’s
performance and ensure achievement of Vision 2030 becomes a redlity.

The prevailing circumstances in the fibre crops sector present a situation in which
the urgency to act immediately is imperative; not acting immediately will mean
the fibre sector will continue facing mentioned challenges. Therefore, the option
of doing nothing is very costly in the troubled fibre sub-sector. For example, most
of the ginneries in Kenya have closed due to lack of sufficient cotton to sustain
their operation. Doing nothing will therefore allow the trend to continue and it is
possible to reach a point whereby we will no longer be producing cotton or sisal.
The option may also have negative consequences on the achievement of
Kenya's Vision 2030 which under Second Medium Term Plan (2013 - 2017),
implementation of the Consolidated Agricultural Reform Legislations include
preparation of necessary Regulations to actualize implementation of the Acts for
this case The Agriculture and Food Authority Act, 2013 (AFA) and the Crops Act,
2013. In light of the issues raised above, the RIA implores the adoption of the
Regulations and averts the challenges currently being faced by the fibre crops
sub-sector.

If the status quo is maintained county governments will not play any role in the
regulation of the sub-sector thus contravening the Fourth Schedule of the
Constitution, section 6 of the Crops Act, section 29 of the AFA Act and relevant
provisions of the County Governrinents Act.

3.2 Option 2: Passing the Regulations

The passing thus the implementation of the proposed Fibre Crops Regulations will
be critical in reviving the fibre crops sub-sector. The Regulations are expected to
bring together all the fragmented cotton and sisal Regulations which is key in
reducing the inefficiencies and ineffectiveness that have hindered the growth of
the sub-sector. The current Regulations (for example (Cotton Regulations, 2007)
have been found to be general. The proposed Regulations propose to address
the problem by providing clear guidelines for the regulation, promotion and
development of the fibre crops. For example, the Regulations have provided a
clear framework of roles of different stakeholders in the sub-sector which is lacking
in the existing Regulations.

For Kenya to meet its Vision 2030 of becoming an industrialized nation, the
implementation of the proposed Regulations is key. The proposed Regulations are
also important for other Regulations, policies and statutes in providing the much
needed complementarity and holistic growth. They include the Agriculture and



Food Authority Act, 2013 (AFA), the Crops Act, 2013, Kenya Youth Agribusiness
Strategy 2017-2021 and the Kenya Agricultural & Livestock Research Organization
(KALRO) Act, 2013.

3.3 Option 3: Other Practical Options

Other practical options of achieving the objectives of the proposed Regulations
could include dissemination of information and education, market-based
structures, self-regulation and co-regulation. The RIA did not however, note these
as feasible options of achieving the objectives of the proposed Regulations.

4.0 Costs-Benefit Analysis (CBA)

4.1 Economic, Environmental and Social Impact

The economic impact of the regulations will include:

a.

o}

There will be an increase in both productivity and production of
cotton and sisal as cash crops for both local and export markets.
Regulations will ensure that an organized cotton and sisal industry
benefits from increased exports of finished fakrics and products
to international destinations.

The proposed Regulations will lead to increased value addition
and product diversification resulting from improved economic
incentive of enhanced export markets. The ginneries that have
been dormant for decades are likely to spur back to life.
Regulations will increase earnings from cotton and sisal products
exports and this will ensure steady flow of foreign exchange for
the exchequer and key stakeholders.

Smallholder households, producer organizations and cooperative
societies will benefit from a more organized fibre crops sector thus
enhancing incomes received for producers, processors,
transporters and other value chain actors in the sector.

There will be steady from of direct foreign investment through new
investments in production, value addition and marketing of
Kenyan cotton and sisal crop products.

The social impact of the Regulations will include:



a. Cotton growers are grappling with high cost of chemicals, pests, lack of
improved seeds, low finances, scarce water for irrigation and thus not able
to expand cotton farming.

b. The Government will ensure high production has been achieved. It plans to
strengthen farmer organizations and cluster them into seven clusters -Upper
Eastern, Lower Eastern, Bura Hola, Coast (Lamu, Kilifi and Kwale), Taita
Taveta, Rift Valley and Lake Region (Western and Nyanza).

c. The clusters which will be formed by strong county co-operatives will be the
points of input acquisition, marketing and value addition and thus help in
taming cost of production.

d. Farmers in each cluster will be able to enjoy benefits of economies of scale,
increased use of recommended inputs and ease of application of a
targeted support programme including best agronomic practices. For
farmers to achieve high production to meet the local demand, the national
Government and county Governments will commercialize high-yielding
cotton varieties and establish a certified seed system.

e. Employment is targeted in the sector because of the anticipated
revitalization of cotton growing, cotton ginneries, commercialization of
genetically modified cotton and the revival of the sisal industry including
value addition.

" The environmental impact of the Regulations will include:

a. The Fibre Crops Regulations will lead to environmental sustainability. The
Regulations have proposed a raft of measures that ensures that there is no
adverse effects to the environment as a result of introduction of new (Bt)
cotton varieties that are genetically modified to increase yields. Similarly,
an increase in use of natural fibres like cotton and sisal will reduce use of
artificial fibres that pollute the environment.

b. Improved land conservation, utilization and management.

c. Reduced soil degradation due to improved plant cover and reduced soil
operations.



4.2 Administration and Compliance Costs

The Regulations will result into increased cost towards revitalization of the cotton
industry. The Government is now fast-tracking far-reaching measures to revive
cotton crop in 22 Counties where these crops are grown. Under a comprehensive
plan, the Government aims to increase current production and quality, improve
processing efficiency and promote marketing and expansion of trade. This calls
for initial budget allocation that willimplement all these measures for the good of
the sector.

Additional resources would be required for operationalization of the Regulations
which will include human resource and operation costs for enforcement as well
as for awareness creation of the Regulations to the different stakeholders in the
cotton and sisal sub sectors. More resources will go to the implementation of the
wider National Agriculture Policy which supports extension services for
strengthening knowledge transfer and technology distribution among the
farmers, whose implementation will augment the achieving of the objectives of
the Regulations.

The Regulations also support the strengthening of sustainable research and
development of new cotton varieties, promoting strong partnerships with
institutions and developing and enforcing a regulatory framework including
quality standards are othe. strategies to be pursued. This implies that there will be
increased resource allocation to strengthen activities under research.

The Regulations and strategies to revitalize the cotton industry are contained in a
Cotton Comprehensive Plan the Government has developed to resuscitate the
sub-sector in the next four years. The Government's plan is to mobilize all the sub-
sector stakeholders with a view to achieving an integrated value chain.

4.3 Assessment of Return on Investment (Benefit)

The regulatory impact assessment notes that passing and operationalization the
Fibre Crops Regulations will be beneficial in facilitating development of the cotton
and sisal sub sectors through liberalization of the sub sector to allow vibrant
participation of the private sector, improved level of productivity, increased value
addition, efficiency in cotton and sisal production, manufacturing and marketing
to guarantee improved incomes for the farmer and thus improved livelihoods and
social welfare for communities, while also guaranteeing other businesses within
the value chains good returns and higher export earnings for the country.

Other benefits are as follows:



a) Improved and more efficient agricultural advisory services will support the
farmers to improve the productivity of cotton/sisal and also improve on
quality.

b) Increased access to quality planting materials for cotton and sisal by
smallholders will result to increased cotton and sisal acreage, increased
yields and improved quality.

c) New manufacturers, processors, dealers and other value chain actors will
be attracted to invest in the more efficient cotton sub sector providing
farmers with alternative market options for their produce.

d) Processors, dealers, and other value chain actors will be assured of
sufficient quantities of produce/products of acceptable quality for
sustained operations of their businesses.

e) A comprehensive sector database including for cotton and sisal growers,
nursery operators, processors and dealers, sector data, research
information and data, seed and seedlings production and distribution,
exports and market demand etc. will be developed and maintained fo
inform sector planning and future investments.

f) More efficient cotton and sisal marketing structure will eliminate brokers
and excessive exploitation of growers.

g) Increased national production and value addition will tfranslate to
increased exports of the cotton and sisal products.

h) Increased production will translate to increased job creation through farm
labour, cotton and sisal processing and products manufacturing, value
addition, marketing and auxiliary services.

i) Increased production of cotton and sisal will olso translate to increased
exports and thus increased foreign exchange earnings.

4.4 Quantification of the Benefits

The Fibre Crops Regulations have come in the wake of Government and
stakeholders efforts to revitalize the sector that was once vibrant. The new
Regulations support stakeholders moves to revamp the sector and already,
inherent economic benefits have been foreseen. According to the Agriculture
and Food Authority, cotton growing in Kenya can support up to 200,000 farmers.
However, just 30,000 are growing cotton. Only 21,000 hectares are under cotton
production (572 kilograms per hectare) while the country has a production
potential of 400,000 hectares; feed The Future (2018): Policy Brief Enhancing
Investment Attractiveness in Kenya's Cotton Sector, (FtF, 2018).
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Currently, only 21,000 bales of lint are produced annually against a demand of
140,000. The Regulations will result into an improved business environment that will
spur farmers to increase production (FtF, 2018).

As the country gears up for the adoption of superior cotton varieties including
genetically modified (Bt) cotton, there is a potential production of 420,000 bales
or more. The proposed Regulations are in line with the biosafety Regulations that
seek to commercialize genetically modified cotton. Already, KALRO has started
national performance trials of Bt cotton in Kisumu after the National Environmental
Management Authority gave the green light. Through production using superior
varieties including Bt, Kenya can increase income in the textile industry from Sh3.5
billion to Sh2 trillion by 2022 (KALRO, 2018).

Currently, twenty two Counties produce cotton. They include Kitui, Machakos,
Makueni, Isiolo, Embu, Tana River, Taita-Taveta, Kwale, Kilifi, Lamu, Meru, Tharaka
Nithi, Baringo, Elgeyo Marakwet, Busia, Siaya, Homabay, Migori, Kisumu,
Bungoma, Kirinyaga and West Pokot . With the new Regulations, these Counties
will be encouraged to increase their production. The total installed annual ginning
capacity of ginneries is 140,000 bales. Currently, the combined available
operating ginning capacity is 70,000 bales at full capacity for six months (FtF,
2018).

The Regulations are likely to lead to creation of 500,000 cotton jobs and 100,000
new jobs in cloth making industry.

4.5 Distribution of Impact

The operationalization of the Fibre Crops Regulations, 2020 is poised to generate
more positive than negative impacts/risks if they are implemented with sufficient
financial, logistical, technical and human resources. These impacts are projected
to spread in various ways. Proper coordinatfion and regulation is expected to be
an incentive for farmers and other stakeholders to invest in the sector. It is
therefore expected that production of fiore crops will increase hence more
income at the household level which will allow for hiring of human labour. Cotton
and sisal products are expected to be used as alternatives to plastic bags which
acted as a threat to the environment in form of pollution. The products are
preferred to plastic because they are sustainable because of their
biodegradability nature.

The production of cotton and sisal is expected to increase as more farmers are
incentivized to revert to cotton and sisal production or increase crop acreage by
a more efficient production system that provide the much needed support. The
Regulations obligates prompt payment to growers by processors for their
deliveries. Improved access to quality planting materials and research findings
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supported by better agricultural advisory services will further contribute to
increased production.

Because of increased cotton and sisal production, increased farm incomes will
allow farmers hire extra labour to work on their farms to support the increased
farm production as well as contribute to new capital formation. Other processes
within the value chain will also create employment opportunities including
processing through ginneries, textiles and cloth manufacturing companies.

As more cotton and sisal is produced in the country, more farmers will focus on
maximization of yield rather than the sprawl of agriculture due to the population
pressure on resources, including wetlands, forests, etc. The more that farmers
realize increased returns from their land, the better it will be for the environment
as the crop vyields on the same operated arable land will increase and be
sustained rather than creating a sprawl into new land openings, while the land
will be maintained under a good crop cover. Socially the farm families’ livelihoods
will be enhanced and sustained, allowing for better health care, education and
weadalth creation among the families.

The impact on public sector as a result of the Regulations will also be felt through
coordination of a streamlined cotton and sisal sub sector which will then be
significantly improved, with the Government and its agencies' role being strictly
that of regulation and leaving sector business to the private sector. The improved
production and vclue addition for cotton and sisal crops wili contribute to
increased exports and earning in foreign exchange for the country. Counties
where these crops will be cultivated will register increased incomes for households
and revenue collection leading to improved welfare amongst the population.

5.0 Reasons why other Regulatory Options are not Appropriate

The other regulatory options were considered and it was found necessary that the
fibre crops industry needed Regulations in order to improve performance and
benefit flows in the sector which is a key enabler in the manufacturing sector as
a source of raw materials and foreign exchange earner among the smallholder
farmers who depend on it for their livelihoods. The organizations at the moment
will very unlikely cooperate to formulate and implement a co-regulation in the
industry, and thus co-regulation may not be practically possible currently in the
Kenyan fibre sector.

6.0 Conclusion
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The draft Fibre Crops Regulations provide for proper regulation, promotion,
development and oversight of the fiore crops industry in Kenya. The
operationalization of the Fibre Crops Regulations, 2020 is poised to generate more
positive than negative impacts/risks.

7.0 Recommendations
The RIA recommends the passing and operationalization of the proposed Crops
(Fibre Crops) Regulations, 2020.
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1.0 INTRODUCTION AND BACKGROUND

1.1 Introduction

Agriculture remains the backbone of the Kenyan economy. It provides for the
livelihoods of a vast majority of the Kenyan population, earns the country foreign
exchange, reduces poverty levels and enhances the living standards of Kenyans.
According to the Kenya National Bureau of Statistics Economic Survey, 2017
agriculture is the single largest sector of Kenya's economy accounting for about
31% of the Gross Domestic Product (GDP) (FAO, 2018). Agriculture is thus a very
important aspect of the country's growth and development. For the sector fo
thrive as well as it does and as it should, there has to be adequate and proper
Regulations

The Agriculture and Food Authority (AFA) is the regulation-making authority for
the food and agriculture sector in Kenya. The AFA is a state corporation that was
established under section 3 of the Agriculture and Food Authority Act, 2013 (No.
13 of 2013) (AFA Act). The AFA Act consolidated the laws on the regulation and
promotion of agriculture and makes provision for the respective roles of the
national and county governments in agriculture and related matters, in line with
the provisions of the Fourth Schedule of the Constitution of Kenya.

The Crops Act, 2013 repealed the Cotton Act, (Cap. 335) and Sisal Industry Act,
(Cap. 341). The Cotton (General) Regulations, 2007 and all Sisal Industry Rules
currently in force are proposed to be replaced by the draft Regulations.

Sisal and cotton are the two crops that have currently been defined to constitute
fibre crops.

AFA is the successor of former regulatory institutions in the agricultural sector that
were merged into directorates under AFA. The Fibre Crops Directorate is the one
vested with the responsibility of overseeing the regulation, development and
promotion of fibre crops.

Article 93 of the Constitution of Kenya, 2010 establishes a Parliament that has a tri-
partite mandate i.e. representative, legislative and watchdog of other arms of
Government through checks and balances. Arficle 94 (5) of the Constitution
provides that no other person or body has power to make legislation except as
provided for in the Constitution or legislation. Article 94(6) provides for such
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donated legislative mandate and confers to a State organ, State officer or person
authority to make provisions that have a legal force. The delegated legislative
mandate must be within an express specification, purpose and objective.

The Crops Act was enacted in 2013. Its objectives are to accelerate the growth
and development of agriculture in general, enhance productivity and incomes
of farmers and the rural population, improve investment climate and efficiency
of agribusiness and develop agricultural crops as export crops that will augment
the foreign exchange earnings of the country, through promotion of the
production, processing, marketing, and distribution of crops in suitable areas of
the country.

Section 40 of the Crops Act read together with section 46 of the AFA Act gives
authority to the Cabinet Secretary in consultation with the AFA and county
governments to make Regulations for the better carrying into effect of the
provisions of the Act. The Act provides for the formulation of various regulations,
rules and guidelines to operationalize both the AFA Act and Crops Act.

The Statutory Instruments Act, 2013 came into operation on the 25t of January
2013. It compels administrative authorities and officials to observe the provisions
of the Actin coming up with subsidiary legislation with an aim of promoting legal
effectiveness, clarity and intelligibility of proposed Regulations to anticipated
users through an ‘explanatory memorandum’ that gives a brief description of its
purpose, legislative context, policy background, impact, among other
considerations. The key requirements of this Act are: consultations with
stakeholders in line with section 5 and preparation of a regulatory impact
statement in line with sections 6, 7 and 8 of the Act.

1.2 Rationale and justification for a Regulatory Impact Assessment

Over the last few decades, Regulatory Impact Assessments (RIAs) have emerged
as key instruments to support evidence-based and coordinated policy-making.
The systematic use of RIA is recognized as a key means to improve the efficiency,
transparency and accountability of decision-making. RIA typically encourages
several “good governance”" features and contributes to a better business-
enabling environment. Starting in the US and the UK in the 1980s, RIA gained
popularity and fraction in the second half of the 1990s. By 2015, all 34 members of
the OECD at the time reported to have “some form of RIA" in place.



RIA is a flexible tool that helps Governments make better regulatory and other
policy decisions based on information and empirical analysis about the potential
consequences of Government action. The aim of an RIA is fo ensure that better
policy options are chosen by establishing a systematic and consistent framework,
including stakeholder consultation, for assessing the potential impact of
government action.

A systematic application of RIA, when embedded in the policy process, trains
decision-makers to ask and answer targeted questions, at the beginning of the
policy cycle, about the need for and goals of regulation, and the possible
consequences of government action. The many methods used in RIA - including
benefit-cost, cost-effectiveness, and least-cost tests, and partial tests such as
administrative burden and small-business tests — are means of giving order to
complex qualitative and quantitative information about the potential effects of
regulatory measures.

The final products of this systematic process of analysis are self-contained
documents called RIAs Regulatory Impact Statements (RISs). The RIAs deal with
substantive policy issues, are read and utilized by decision makers, and normally
available for public scrutiny and subject to the evaluation, but increasingly so in
parallel with the drafting phase) of an independent oversight authority. Although
methodologies vary across countries, a number of key elements are common. An
RIA normally includes: |

a) Problem definition and justification for regulatory action:;

b) Data, on which the analysis is based:;

c) Results of the consultation with affected parties and stakeholders;

d) Identification of a number of feasible policy options;

e) Estimation and comparison of the different (qualitative and quantitative)
impact of each policy option;

f) Selection of a preferred option accompanied by a prospective analysis of
its implementation and, more recently, providing basis for ex-post review.

There is no single RIA model. The institutional set-up for RIA depends on legal,
political, economic and social conditions. However, good practices have been
identified internationally, and there are converging patterns of how RIA is
institutionalized. The institutional framework for RIA often includes legal provisions
which embed RIA in the policy formulation process, and stipulates criteria about

7



its scope of applicability. A governmental body is often tasked with the oversight
of the quality of RIA documents and the RIA process.

RIA is a broad tool now used in most developed countries and an increasing
number of developing and fransition countries to improve the understanding of
economic and social welfare impact of regulation. It is widely recognized as an
important mechanism, which can contribute to improving the business
environment, and to promote regulatory efficiency and effectiveness. RIA allows
policy makers to assess tfrade-offs, consider new ways to regulate and identify the
most suitable alternatives to regulation. In essence, RIA is a method of:
systematically and consistently examining the positive and negative impact
arising from proposed government actions; and communicating the information
to decision makers and other stakeholders.

RIA is an important factor in designing a good-quality law as it helps to provide
valid arguments supporting a planned regulation. The process is designed to
improve the quality of regulation by ensuring that the decision-maker is fully
informed when making regulatory instruments. The RIA process is designed to
encourage careful consideration, at an early stage, of the fundamental question
of whether regulatory action is required or whether policy objectives can be
achieved by alternate or non-regulatory measures, with lower costs for business
and the community. RIA may sometimes indicate that non-legislative measures
are the best solution to a particular social and economic problem. Thus, RIA helps
to avoid the production of redundant laws and reduce the bureaucratic burden
on enterprises.

Kenyan courts have made decisions to underscore the importance of RIA in
coming up with regulations. In Kenya Association of Manufacturers & 2 others v
Cabinet Secretary, Ministry of Environment and Natural Resources & 3 others
[2017] eKLR, the court stated that it is strictly incumbent on a regulation-making
body to make assessment of the regulations on the stakeholders and that failure
to conduct it has the potential of rendering a statutory instrument null and void if
challenged on that basis.

Accordingly, Kenyan courts have underscored the need to strictly comply with
the Statutory Instruments Act, 2013. First, the courts have found that a regulatory
impact assessment must begin with consulting stakeholders as that is the only sure
way of determining the regulatory impact on the stakeholders, whether individual
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or juridical persons. Secondly, as was addressed in Brifish American Tobacco Ltd
v Cabinet Secretary for the Ministry of Health & 4 others [2015] eKLR the mode of
consultations is key but this depends on the circumstances of each case as was
held in the case of Republic v MOALF & others Ex parte Council of Governors and
Harrison Munyi (as the Chairman of the New National Farmers Association) [2016]
eKLR.

Regarding the process that the assessment ought to take, the court in Okiya
Omtatah Okoiti v Commissioner General, Kenya Revenue Authority & 2 others
[2017] eKLR posited the chronology of the procedure as follows; consultation of
stakeholders; regulatory impact assessment; preparation of an explanatory
memorandum and tabling of the statutory instrument in the relevant house and
consideration of the same by Committee of Delegated Legislation. This is in line
with the requirements of the Statutory Instruments Act.

1.3 Objectives of the Assignment

Section 40 of the Crops Act gives the Cabinet Secretary in charge of Agriculture
the power to make regulations for the better carrying out of the provisions of the
Act. In light of this, AFA in consultation with the county governments and relevant
stakeholders made the Fibre Crops Regulations, 2020. AFA engaged the firm of
Munyao, Muthama and Kashindi Advocates to undertake the Regulo’rory Impact
Assessment of the draft Regulations.

The main objective of the assignment was to conduct a Reguiatory Impact
Assessment (RIA) of the Regulations. The RIA seeks to evaluate the impact and
effects of the draft Regulations both on the public and private sectors to inform
the choice of the most appropriate way to achieve objectives of the proposed
Regulations by evaluating the major feasible alternatives of intended legislative
action and other practical non-regulatory options.

The specific objectives of the following assignment were to:

a. Undertake an assessment of the draft Regulations in terms of its economic,
environmental and social impact and the likely administration and
compliance costs;

b. Assess the impact of the draft Regulations on the private and public sectors;



c. Assess the effect of the draft Regulations on fundamental rights and
freedoms;

d. Assess the effects of the draft Regulations;

e. Indicate other practicable means of achieving the objectives of the draft
Regulations including other regulatory or non-regulatory options and
reasons for or against these means;

f. Prepare aregulatory impact statement for the draft Regulations;

Prepare Explanatory Memoranda for the draft Regulation;

Prepare notices on the Regulatory Impact Statements for publication in the

Kenya Gazette and 2 other daily newspapers of wide circulation;

i. Prepare for the Cabinet Secretary a compliance certificate for the draft
Regulations as per section 7(3) and 7(4) of the Statutory Instruments Act,
2013;

j.  Assess any other pertinent issue with respect to the draft Regulations;

k. Prepare and submit a final legislative and policy review report on the draft
Regulations to the Board for their consideration.

=l (o'

1.4 Methodology and Approach

The approach to the assignment entailed detailed desk review and synthesis of
the draft Regulations, Crops Act, 2013, AFA Act, Agriculture policy and strategies,
Kenya Vision 2030, Constitution of Kenya, 2010 and other key policy documents,
qualitative analysis, quantitative analysis, comparative analysis, trend analysis of
data from these documents, trend analysis of judicial decisions on regulatory
impact assessment, public participation, key informant interviews and focused
group discussions to validate secondary data obtained from the documents.
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1.5 Policy Background for Fibre Crops Regulations

Agriculture sectoral reforms in Kenya gained momentum in the year 2003. The
Government came up with the Strategy for Revitalizing Agriculture, 2004-2014. The
Strategy was as a result of the interpretation and implementation of the Economic
Recovery Strategy for Wealth and Employment Creation (ERS-WEC-2003). This was
launched in 2005 for the period running from 2004 to 2014.

Separately, the Government also set up the Economic Recovery Strategy which
was to run from the year 2003 to 2007. The policy underscored that the poverty in
rural Kenya could be alleviated through improvement of food security in the rural
areas. The focus on food security gained more momentum when the
Government of Kenya came up with Vision 2030 in the year 2007.

In the year 2009, the Government adopted the Agriculture Sector Development
Strategy (ASDS). The purpose of the Strategy was to align all agricultural initiatives
to Kenya Vision 2030. Also formulated in the same year was the National Food
Security and Nutrition Policy. It was the first policy to focus on nutrition roles.
Further, it established a platform of ensuring that relevant ministries and agencies
cooperate towards the achievement of food security.

These initiatives formed the basis of the passing of the AFA Act and Crops Act in
the year 2013 which led to the repeal of the Cotton Act, (Cap. 335) and Sisal
Industry Act, (Cap. 341).

The cultivation and farming of natural fibre in Kenya (cotton, sisal and others)
plays a crucial role in the country's economic development. Their production,
processing and export are of great importance in the improvement of Kenya's
economic performance and in the improvement of the livelihood of the greater
population dependent on agriculture. They are a source of income and provide
employment to a great number of the population, and their cultivation is cost
effective and ecologically sustainable. For a long time, Kenya has been
associated with natural fibre which has become part of the country’s livelihood.

Kenya's cotton, textile and apparel industry has earned its reparation in the global
market as one of the leading emerging garment suppliers for high-volumes of bulk
basis. In 2015, Kenya's total apparel exports reached USD 380 million. This figure
was expected to grow by 5% in 2016 to reach USD 400 million, according to Kenya
Association of Manufacturers.
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Regionally, Kenya has enjoyed a strong position under the United States of
America's Africa Growth Opportunity Act (AGOA)—the country’s share of total
Sub-Saharan Africa (SSA) textile and apparel exports to the US increased from 16%
in 2004 to 37 % in 2014. Apparel manufacturing in Kenya is the most attractive
investment option for global investors, as Kenya has duty-free access to the USA
under AGOA and to the EU under EPA. Kenya also has well-developed export
channels, infrastructure and linkages with large USA buyers, which can prove
beneficial for new investors.

Kenya has 52 textile mills, of which only 15 are currently (2014) operational and
operate at less than 45 % of total capacity. The existing mills operate using
outdated technology and suffer from low levels of skilled labor and low
productivity. The cost of electricity is a major cost driver for textile mills, as are the
high maintenance and overhead costs due to old equipment. A further cost
driver is the need to either use high-cost imported material or low-quality local
fibre which requires additional processing.

The cotton, textiles and apparel (CTA) industry is the second biggest
manufacturing activity in Kenya, with a potential to provide livelihoods to
approximately 200,000 households. Kenya has 385,000 hectares of land suitable
for cotton cullivation in bothirrigated and rain-fed conditions, but only a fraction
of it is under cotton cultivation.

Current production of cotton lint in Kenya is approximately 8,000 tons. Cotton is
mainly cultivated under rain-fed conditions. Kenya also produces fibre like wool
and sisal, but in small quantities. There are 23 ginneries in Kenya, with an installed
capacity fo gin approximately 140,000 bales annually, but only five of them are
operational and the equipment in the ginning units are outdated (FtF, 2018).

The summaries below define the current situation in the fibre crops sub-sector in
Kenya:

Ginning: There are 23 ginneries in Kenya, with an installed capacity to gin
approximately 140,000 bales annually, but only five of them are operational and
the equipment in the ginning units are outdated (FtF, 2018).

Textiles: Kenya's installed capacity is approximately 140,000 ring spindies and 900
open-end (OE) rotors. However, most of the installed capacity is quite old and is
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only partially operational. Yarn is mostly imported from Asian countries. There are
very few fabric production mills that mostly cater to domestic and regional
markets (FtF, 2018).

Apparel: Kenya has approximately 170 large-scale and 75,000 small-scale and
micro apparel manufacturers. Out of these, 37 units are export-oriented that
conftribute to the bulk of the sector's exports revenue. Kenya imports roughly 93%
of its fabric supply, mainly from Chinese Taipei, Hong Kong, the People’s Republic
of China, the Islamic Republic of Pakistan and the Republic of India (FtF, 2018).

Kenya trade scenario: Overall sector exports from Kenya have grown from USD
253 million in 2009 to USD 444 million in 2014 at a compound annual growth rate
(CAGR) of 10%. The USA is the largest market, accounting for almost 82% of
Kenya's CTA exports. Kenya's apparel exports have withessed a CAGR of 14%
from USD 195 million in 2010 to USD 379 million in 2014 (FtF, 2018).

Apparel manufacturing: Apparel manufacturing in Kenya is the most attractive
investment option for global investors, as Kenya has duty-free access to the USA
under AGOA and to the EU under Economic Partnership Agreement (EPA). Kenya
has well-developed export channels, infrastructure and linkages with large USA
buyers, which can prove beneficial for new investors.

Textile (yarns and fabrics) manufacturing: The present textile manufacturing set-
up in Kenya is underdeveloped and unable to meet industry demands. There are
only 3 operational integrated mills; Rivatex EA Ltd, Supra Textiles Ltd and Thika
Cloth Mills. New investments in this segment can easily get access to ready
markets not only in Kenya, but also in other neighboring countries where apparel
exports are growing.

The implementation of the Crops Act, 2013 is intended to rejuvenate the fibre
crops sub-sector, (among others) and deal with the challenges the sub-sector has
faced. The formulation of the Fibre Crops Regulations is thus necessary for
implementation and the better carrying of the provisions of this Act.
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1.6 Objectives of the Regulations

The Regulations are made under the Crops Act, 2013 which consolidated and
repealed various statutes relating to crops. The Act has provisions for the growth
and development of agricultural crops and other connected purposes. The
Regulations’ main objective is to provide for the operationalization and
implementation the provisions of Crops Act, 2013 in so far as it relates to fibre crops
considering that the Act provides for fundamental and substantive provisions for
the growth and development in all scheduled crops in general.

The main specific objectives of the Regulations are as follows;

a.

Consolidate the regulations that relate to fibre crops. Currently, the two
main fibre crops being sisal and cotton are regulated separately by Sisal
Industry Rules and Cotton (General) Regulations, 2007 respectively, made
under the repealed Agriculture Act, (Cap. 318. The proposed Regulations
now seek to bring the two crops under the same regulatory framework.

Ensure a level-headed competition for various players in the fibre crops
industry. The Regulations seeks to provide the standardized sample boxes,
fiore quality assessment for trading purposes, use of kilogram units, and
baling in standard sizes and weights in fibre crop sale, frameworks for
establishing standards of fibre crops nurseries and packaging of cotton
and sisal.

Provide for a regulatory framework for registration and licensing of dealers
in the fibre crops industry. The Regulations provides for the registration of
the growers and makes further provisions for the licensing of fibre crops
ginning, milling and factory businesses, buyers, fibre crops buying stores
and marketing agents. The Regulations also provides for the framework of
issuance of permits to exporters and importers of fibre crops.

Encourage collaboration between the county governments and the
national government in the regulation of fibre crops industry. The
Regulations posits that the relationship between the two levels of
government shall be consultative and complementary in nature. The
Regulations provide that certain functions of the Fibre Crops Directorate
shall be done in consultations with the county government.
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e. Protect the consumers in the fibre crops industry through setting the
standards of fair trading and marketing in fibre crops and fibre crop
products in Kenya. This is to be achieved through setting off of a revisable
pricing formula, improving efficiency in grading and placement of
restriction in the mixing of cotton grades.

f. Establish the framework of inter-agency body cooperation to streamline
operations in the fibre crops industry. The Regulations provides for the
relationship between the Kenya Plant Health Inspectorate Services
(KEPHIS) and Kenya Agricultural Research and Livestock Organization in
regulation of seed merchanting and cotton seed planting.

g. Provide the fundamentals of management of contracts with stakeholders
in the fibre crops industry. The Regulations establish a framework for the
verification and registration of the confracts with the AFA as a
requirement for enforceability of contracts.

h. Other objectives of the Regulation which are proposed to be
implemented through the Fibre Crops Directorate include: facilitate
formulation of general and specific policies for the development of the
fiore crops sub-sector; provide guidelines and standards for the
establishment of collection centers in viabie areas; facilitate marketing
and distribution of fibre and fibre products; develop, standardize and
disseminate training materials on fibre crops; recommend general
industry agreement between farmers and processors of fibre crops and
any other players; set standards for acquisition of high quality planting
materials; establish and maintain an up-to-date database and
disseminate information on fibre crops for planning purposes; and provide
pricing guidelines for fibre with regard to quality and international market
scenario etc.

The Regulations will contribute to the manufacturing pillar of the national
government's Big Four Agenda through agro-processing of increased cotton and
sisal volumes produced. Overall, the Regulations seek to create an administrative
environment for smooth running of affairs in the fibre crops industry through
imposition of licensing conditions and other obligations on the fibre crops dealers
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and enhancement of accountability through the set of framework for making
returns.

1.7 Assessment of the Nature and Extent of the Problem

Fibore crops have been identified as a key sub-sector towards economic
development thus achievement of Kenya's Vision 2030. Sisal and cotfton have the
potential to reduce extreme poverty, food insecurity and unemployment due to
their multiplier effects through forward and backward linkages amongst the
industry's players who include farmers, processors, traders, government
institutions, development partners, transporters and input suppliers. The yields from
fibore crops have however, been fluctuating in the last decade. For example,
cotton yields in 2007 and 2015 were 0.69 MT/ha and 0.65 MT/ha respectively
(Economic Survey, 2017). In addition, the country has not fully exploited its
potential as far as fibre production is concerned. This may be attributed to the
challenges the sub-sector is facing such as lack of proper coordination and
regulation.

Fibre production in the country has decreased due to inefficiencies and lack of
effectiveness in the industry. There is therefore need for proper coordination,
regulation, promotion and development of the sub-sector. The Regulatory Impact
Assessment notes that the proposed Fibre Crops Regulations, 2019 have
adequately made provisions to tackle the challenges facing the sub-sector.

1.8 Regulatory Contextualization

The proposed Regulations have correctly focused on promoting and developing
fiore crops production for both local and international markets. The Regulations
have highlighted provisions requiring industry actors to apply best practices and
adhere to standards and quality assurance which are critical for international
trade. The Regulations have also been designed to bring into effect the provisions
of the two newly enacted Acts that is, the AFA Act and the Crops Act, 2013. The
Regulations have been established to also provide their link to the national efforts
to contribute to reducing food insecurity as a result of increase in incomes, reduce
unemployment rates especially among the youths and support the government’s
Big Four Agenda especially pillar lll of promoting manufacturing sector in the
country.
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2.0 EFFECTS OF PROPOSED REGULATIONS

This chapter outlines the groups of persons likely to be affected by the proposed
Regulations and the impact of the proposed regulation on both public and
private sectors. It also examines the likely impact of the proposed Regulations on
the realization of fundamental rights and freedoms of the affected groups.

The fibre crops sub-sector deal and/or is expected to deal with the following
stakeholders in the promotion and development of the sub-sector.

e County governments.

e Deadlersin fibre crops.

¢ Individual farmers, farmer groups and associations.

¢ Ginners, sisal factories, spinners and weavers.

o Textile millers.

e Exporters/importers.

e Relevant Government Ministries, departments and State
corporations.

e Donor Agencies and Development Partners.

» Universities, tertiary colleges and related research and training

~ institutions.

e Financial institutions.

» Suppliers of goods and services. :

« International associations affiliated to fibre crops.

¢« General public.

The Regulations were formulated and made with the interests of all the above
stakeholders considered in one way or the other.

The government usually proposes to implement policies based on a ‘no-harm’
principle. As such, the goal is that no stakeholder is adversely affected by the
proposed Regulations. The Regulatory Impact Assessment notes that in cases
where there are any adverse effects, they are outweighed by the positive effects.

2.1 Projected Gains from the Regulations

The RIA notes that, overall, the Regulations will provide a winning platform for a
range of stakeholders depending on the scope, effectiveness and efficacy of its
implementation. The following will be the associated gains (which will accrue for
the ‘'winners' of the implementation in this regard): -
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a. Government

A well-organized and coordinated fibre sector is expected to attract more
investors into the industry. Both national and county governments are expected
to benefit from service charges and fees paid for acquiring licenses. Increase in
government revenues is expected to spur economic growth. In addition,
establishment of cotton and sisal factories is expected to create employment for
Kenyan citizens especially in the rural areas. In addition, production and
processing of sisal and cotton is expected to act as a sustainable alternative to
plastic bags. Therefore, this will allow for full implementation of the plastic bag
ban which came into effectin 2017.

b. Farmers
Under this regulation, small-holder farmers are expected to benefit from
increased yields which are expected to translate into increased incomes. In
addition, the establishment of cotton/sisal pricing committee for release of
indicative prices is expected to minimize the exploitation of growers.

c. Broader Private Sector

The Regulations are expected to bring about operational efficiency in the industry
and thus the ease of doing business. The Regulations also provide that the Fibre
Crops Directorate in conjunction with county governments will facilitate
formulation of other specific policies and guidelines for the development of fibre
crops. In particular, the Regulations provide that the Directorate will establish
standards in processing units, grading, sampling and inspection, tests and
analysis, specifications, units of measurements, code of practice and packaging,
preservation, conservation and transportation of fibre and fibre crops products to
ensure health and proper trading. They are all geared towards bringing efficiency
to the sub-sector. The adherence to fibre crops standards set out in the
Regulations is expected to increase demand and create new markets especially
at the international level where consumers demand good environmental
conditions and efficient regulatory framework in the production and processing
processes of the products they buy.

2.2 Possible Negative Effects of the Regulations

The Kenyan Government willimplement the Fibre Crops Regulations in a manner
that does not adversely affect any of its intended beneficiaries. This will require
that associated (potential) risks be noted early and that mechanisms be put in
place for their mitigation as the implementation of the Regulations commences.
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2.3 Effects on Fundamental Rights and Freedoms

Article 43 of the Constitution provides for the economic and social rights. It affirms
the rights of individuals and communities to an adequate standard of life
including right to accessible and adequate housing, right to adequate food of
acceptable quality and right to clean and safe water in adequate quantities. The
State has an obligation to allocate and provide resources for the progressive
realization of these rights. Article 55 of the Constitution requires the state to take
measures to ensure the youth can access employment and other opportunities
for social and economic advancement. Thus the state has a constitutional
obligation to promote investment, income and wealth creation in the agricultural
sectors and other sectors of the economy. In addition, the government has an
international obligation to promote the right to work in the country.

The proposed Regulations shall have a positive impact. They will provide better
returns on their produce and investment to existing and new farmers. The
Regulations will also create wealth and employment for more Kenyans in the rural
areas. This would contribute to improved household incomes and enhances
capacities to afford an adequate standard of living envisaged in article 43 of the
Constitution.

Further, the proposed Regulations seek to advance the government policy of
implementing reforms in the fibre sub-sector aimed at achieving the national
goals set out in the Kenyd Vision 2030 whereby the agricultural sector shall be a
key driver of economic growth and value addition. The Regulations will not only
enhance public participation of the players in the sub-sector but also ensure
consumers of the fibre crops and their products have quality and are safe to
consume as required in article 46 of the Constitution.

The Regulations do not violate fundamental rights protected by the Constitution.
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