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Executive Summary

1. Executive Summary

1.1. Introduction

Pursuant to the Clerk of National Assembly letter dated 19 March 2012, my Office has conducted a forensic
investigation into the evictions and demolitions that were undertaken in various environs of Nairobi in
October and November 2011. This investigation was carried out on the recommendation of the Joint
Parliamentary Committee on Administration & National Security, Lands & Natural Resources, Local

Authorities, Transport, Public Works and Housing (the “Joint Parliamentary Committee”). The investigation was
conducted over a 13 week period from 19 March 2012 to 20 June 2012. This Report sets out the work done

and key findings from the investigation and is aimed at assisting the Joint Parliamentary Committee in their
review of the evictions and demolitions, and the various land ownership disputes related thereto.

Our terms of reference as per the Joint Parliamentary Committee were to:

Establish ownership of land in the affected areas;

Authenticate the documentation therein;

Look into the demolitions and evictions carried out in the affected areas;
Assess other matters that may arise;

Write a forensic audit report; and

Propose viable restitution options to the affected persons.

We were required to conduct a forensic investigation into the evictions and demolitions in and around the
following aerodrome locations:

1. Jomo Kenyatta International Airport (“JKIA™):- (i) Syokimau area, (ii) Kyang'ombe village, and (iii)
KPA Village & Maasai Village.

2. Wilson Airport:- (i) Mitumba Village.

3. Moi Air Base (“‘MAB”):- (i) Eastleigh Section III and Biafra, (ii) Kyambiu Village, and (iii) Kitui Village.

For each of the areas above, our aim was to :

e Understand what happened, how it happened, and what it implies.
e Assess who may be responsible and/or culpable, lessons learnt, and what might be done to remediate.

The team consisted of various individuals with skills and expertise in different fields as follows:

Office of the Auditor-General (OAG);

PWC- public sector and forensic investigation expertise ;

Coulson Harney Advocates & Sichangi Partners Advocates — legal expertise;
Knight Frank Kenya Limited — survey, land management & valuation expertise;
Trailstar Investigations — handwriting and document examination expertise

Our findings must be considered in light of the various constraints and limitations we have faced in conducting
this assignment. The challenges that we faced, although substantial in some parts , did not prevent or deter us
from carrying out our work as set out under the terms of reference.

We set out some of the difficulties we faced below:

e In certain cases, it was difficult to gain audience with senior Government officials resulting in delays to
our work;
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e Due to the time that has elapsed since some of the events in question took place we faced challenges in
accessing information, documentation and individuals who were involved. In some cases, these
individuals had passed away while in other cases individuals we met were unable to remember
important events or details that underlay some key decisions or actions. In addition, some
documentation was not readily available or at all;

e Owing to the voluminous nature of the documentation, it took time to collect, consolidate and analyse
facts;

e At the outset, it was envisaged that we would meet a certain number of people and representative
groups of people. However, as the assignment progressed, there was an unexpected proliferation of
representative groups and claimants, more so, in relation to the informal settlement areas, all of whom
claimed to represent affected villagers;

, There was a proliferation of what appeared to be duplicate or forged documents, some of which were
7" brought to us towards the end of the assignment. This necessarily meant that more analysis and
investigation was required in latter stages of the assignment;

e  We were also unable to access or find certain key documentation at the MoL which have a bearing to
this investigation;

e Certain key individuals did not respond to our invitation for an interview. Those who did not respond to
our invitation include inter alia:

o Head of Civil Service Mr Francis Kimemia;

o Former Kenya Airports Authority (“KAA”) MDs Mr Muriithi and Mr Muhoho;
o Former Commissioners of Land Mr Wilson Gacanja and Mr JR Njenga;

o Officials of Foster Trading Company Limited ("Foster"),

o Officials of Ungani Enterprises Limited ("Ungani Enterprises").

This summary of our findings, which should be read in conjunction with the full report and the caveats and
restrictions set out therein, comprises the following sections:-

1.1 Introduction

1.2 Ownership of land

1.3 Evictions and demolitions

1.4 Impact on affected persons

1.5 Responsibility and culpability

1.6 Possible claims by affected individuals and Government
1.7 Recommendations
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1.2. Ownership of land

We summarise below our findings with respect to ownership of the affected parcels of land in each of the three
aerodrome locations as outlined above (JKIA, Wilson Airport and MAB). These three locations had specific
areas within and around them that were affected by the evictions and demolitions exercise that took place
between October and November 2011. We assess the claims to ownership by various parties over the affected
land. Our review relies on documentation obtained from the various Government ministries and bodies
involved in land administration processes, and documents and oral submissions from the various claimants.

1.2.1. JKIA

1.2.1.1. Introduction

We traced the history of the parcel of land on which JKIA stands to enable us to understand the extent of the
parcel of land under investigation and to assess whether land on which evictions and demolitions took place is
linked to the airport in any way. The history of JKIA (the erstwhile Nairobi Airport) can be traced back to 1953
when Parliament enacted the Aerodromes (Control of Obstructions) Act 1953 , which delineated the area and
acreage of the Nairobi Airport. Over the subsequent thirty year period to 1982 the Government acquired land
for airport use through compulsory acquisition, possibly reaching an extent in excess of 6,000 Ha. However,
part of the land acquired and reserved for the airport has over the years been allocated and title issued to
private persons resulting in a “shrinkage” of around 444 Ha of the land demarcated as JKIA land in a 1991

Physical Development Plan compared to what is supported by title documentation today.

Below is a summary of the evolution of JKIA land. The matter of shrinkage is discussed further in section 1.2.4
below.

Description Area in Acres Hectares (Ha) Shrinkage in Ha

1 Land held by Nairobi Airport as at 1953 in 4,380.00 1,773.3 N/A
accordance with the Aerodromes (Control of
Obstructions) Act
2 Land compulsory acquired in 1971 vide gazette 6,658.54 2,695.80 N/A
notices 1105 and 1106 of 1971 :
3 Land possibly compulsory acquired in 1982 3,937.00 1,593.90 N/A
vide gazette notice no. 439 and 440 of 1982*
Total as at 1982* 14,975-54 6,063.00 N/A
4 Size of airport land as per Nairobi Airport 12,597 5,098 965 from total
boundary plan NBI/C/108 drawn up by the g
Department of Aerodromes in 1991 acquired
5 Size of airport land as at 1996 when title over 11,500 4,654 444 from 1991
LR No 21919 was issued to KAA plan
6 Size of airport land on subsequent survey and 11,018 4,459 195 from the
issuance of title LR 24937 in 2003 1996 title
7 Size of airport land on reversion back to 11,500 4,654 -
present title over LR 21919

* We were unable to confirm whether this acquisition was finalised due to lack of relevant files at MoL and
KAA.
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1.2.1.2. Syokimau

We have established that the parcel of land in the area known as Syokimau which was affected by the evictions
and demolitions exercise is part of the parcel of land owned and registered in the name of KAA. KAA holds a
valid title issued in 1996 and which is registered as IR No 70118 over LR No 21919. KAA is therefore entitled to
protection of the law as the holders of a valid title over this parcel of land. We have not seen any other valid title
deed which has been issued over this land in the Syokimau area in competition with the title that KAA holds.

However, there is a history of surveys that created opportunities to excise KAA land and which have been used
by various claimants as evidence of ownership over the area that was demolished in Syokimau. We summarise
below the various surveys and the apparent reasons underlying the surveys.

Date of Land Remarks

survey Reference
1931 LR No 3864

LR No 3864 represents the area under investigation known as Syokimau.
This land reference number was created pursuant to a survey conducted
in 1931 for purposes of allocation of this parcel of land to Andrew Macrae
Watson. This parcel of land was later compulsorily acquired by the
Government in 1971 for airport use. This parcel is now part of LR 21919
over which KAA holds a valid title.

1985 LR No 13512 LR 13512 is part of the land known as LR 3864 above. LR No 13512 was
created pursuant to a survey done by a Government surveyor on the
authority of the Commissioner of Lands (“CoL”). Available records
indicate that the purpose of the survey was for issuance of a new grant.
However, it appears that no new title was issued as there is no valid title
registered over this parcel of land known as LR No 13512.

Despite a title having been issued over LR No 21919 in 1996 as below, the
survey that created LR No 13512 has still not been cancelled as at today.
~/ | A group called Mulolongo Brothers Association (“Mulolongo Brothers”)
base their claim over the parcel of land on this survey.

1987 LR No 14231 LR 14231 is part of the land known as LR No 3864 above. LR No 14231
was created pursuant to a survey done by a surveyor in order to

harmonize the coordinate system within the region. Tt was not meant for
title issuance.

Despite a title having been issued over LR No 21919 in 1996, the 1985
survey that created LR 13512 has to date not been cancelled. Uungani
Settlement Scheme Self Help Group (“Uungani”), Jumbo Self Help Group
(“Jumbo”) and Foster all base their claims over the parcel of land on this
survey.

1996 LR No 21919 LR No 21919 was created through a survey requested by the CoL for
purposes of issuing a title to KAA. This survey encompassed the land
known as LR No 3864 above. A Grant was subsequently issued and
registered as IR No 70118 in favour of KAA. Previous surveys were not
cross referenced or cancelled in accordance with the prescribed process.

2001 LR No 24937 LR No 24937 was created through a survey requested by the CoL for
purposes of excising public roads that had been captured as part of KAA’s
1996 title. This survey encompassed the land known as LR No 3864
above. A title was subsequently issued in favour of KAA but was later
revoked when KAA realised that that the land that was excised in this title
included more than just the roads. Further there were apparent errors on
the face of this title. KAA rejected the title and reverted back to the 1996
title registered as IR No 70118 over LR No 21919 since its surrender was
never finalized and registered. The area known as Syokimau was still part
of KAA land even under this defective title that was later revoked i.e. in

2008.
2008 LR No 14231/1 LR No 14231/1 and LR No. 14231/R were created through a survey
and LR No. conducted by a private surveyor. This survey was a subdivision of the
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Date of Land Remarks

survey Reference

14231/R parcel LR No 14231 created in 1987 as described above. Uungani base
their claim on this survey. Jumbo and Foster base their claims to
ownership on a purported survey that created LR No 14231/2 which we
have established was not actually undertaken by the surveyor they claim
had carried out the survey. At this time, KAA had commenced
proceedug_io restrain Mulolongo Brothers and Uungani from all further

dealings in this parcel of land and injunctions had been granted in KAA's

favour.
2009 LR Nos 14231/3- | Notwithstanding the fact that the purported survey creating LR No
63 14231/2 in 2008 was never done, the parcel LR No 14231/2 was

subdivided into 61 plots i.e. LR Nos 14231/3-63 in a survey carried out in
2009 for the benefit of Foster. As we note above, at this time, KAA had
gone to court and there was an injunction restraining all further dealings
in this parcel of land.

We have examined the claims by various groups (Mulolongo Brothers, Uungani Jumbo, Foster, Ungani
Enterprises and their affiliates) over the parcel of land known as Syokimau. None of ‘these groups were able to
&iuce valid Eggilssued by Ministry of Lands (“MoL”) over this parcel of land. Mulolongo Brothers and
Foster produced title documents which we have established to be forgeries. All the other groups have Letters of
Allotment(“LoAs”) which have either been certified as forged by a handwriting expert advising us on this
assignment, or appear to have been obtained fraudulently. These groups also claim that because surveys
carried out had created the LR numbers listed above, it meant that the parcels of land were available for

allocation. This claim by these groups is not valid because:

|le ALoA orasurvey does not confer title over land in law; and
e This parcel of land was already held by KAA under title registered as Grant No. I.R 70118.

We have also obtained information which indicates that certain members of these groups may have attempted
to access Government departments through collusion with public officials with the intention of falsifying
Government documents and records which they in turn used to obtain funds from the unsuspecting public by
false pretence or misrepresentation. Our findings in this regard and the implications on culpability are
summarised in section 1.4below.

1.2.1.3. Kyang'ombe Village

We have established that the parcels of land comprising the entire area known as Kyang'ombe Village was
acquired compulsorily by the Government for Nairobi Airport use, but was later allotted and title issued to
private individuals. This area was thereafter infiltrated by squatters who put up informal dwelling structures
which posed a threat to aircraft safety and security. The squatters indicated that at the time of the evictions and
demolitions there were approximately 50,000 residents in the village. We have not verified the accuracy of this
information.

From the submissions of the groups affected by the evictions and demolitions in the Kyang'ombe area
(Kyang'ombe Settlement Scheme/ Mwangaza Community Based Organisation, Kyang'ombe Juhudi Self Help
Group, Vigilant Self Help Group), there is no documentary evidence to support their claims to ownership of the
land. The records at MoL indicate that the land has its legally registered private owners. However as explained
in section 1.2.4 below, this area is part of the land that had been compulsorily acquired by the Government in
1971 and set aside for airport use. Consequently KAA may have a claim over this land. This matter is considered
in our recommendations in section 1.5 below. i (’(‘( o ( .

(
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s

1.2.1.4. KPA and Maasai Villages

We have established that the parcels of land for the areas known as KPA Village and Maasai Village are private

. parcels of land which have been infiltrated by squatters who put up informal dwelling structures in the area.

The squatters indicated that at the time of the evictions and demolitions there were approximately 113,000
residents in the village. We have not verified the accuracy of this information.

Parts of the land in this area fall on the JKIA flight path and other parts are adjacent to the flight path. In our
assessment of the registered owners as per the records at the MoL, these groups have no legal claim over the
parcels of land on which they were squatting. The records indicate that the land belongs to other private
persons. However, we cannot rule out that as for KPA and Maasai Villages, this land could have been formerly
reserved for other public entities, and we suggest that further work is carried out to establish the history of
ownership of this land.

1.2.2. Wilson Airport \

1.2.2.1. Mitumba Village | :

We have established that the parcel of land for the area known'as Mitumba Village is registered in the name of
KAA as Grant IR No 70522 and referred to as LR No 209/13080. The title was issued to KAA on 18 September
1996. The squatters indicated that at the time of the evictions and demolitions there were approximately 14,000
residents in the village. We have not verified the accuracy of this information.

1.2.3. MAB
1.2.3.1. Eastleigh Section III and Biafra

Other than in two cases where plots are said to partially encroach on MAB land, there is no dispute over the
ownership of the land in the area between the Military and the occupants of the land. However we understand
that a buffer zone that was designated as a public road around MAB has been allocated to private parties..

The demolitions that occurred were carried out to enforce planning and zoning regulations under the Physical
Planning Act. The buildings had been constructed in violation of approved building plans. These buildings also
contravened height restrictions required by aviation laws and regulations for buildings next to aecrodromes. The
demolished buildings were therefore a threat to aviation security and safety.

1.2.3.2. Kitui Village

The village is situated to the south west of MAB on the flight funnel and within the 50 foot buffer zone that
should remain vacant as per aviation laws and regulation. The squatters indicated that there were
approximately 40,000 residents in the village. We have not verified the accuracy of this information. The
villagers also admit that they do not own the land.

The military was concerned with the encroachment and close proximity of Kitui Village to the undershoot area
of the flight funnel. This undershoot area is highly restricted and aviation laws and regulations indicate that
there should be no developments in this area for aviation safety.

1.2.3.3. Kyambiu Village

Kyambiu Village is located on the south eastern side of the MAB extending to the Nairobi River. The area
currently occupied by the village sits precariously next to MAB’s bomb dump and other military installations
within MAB land. We understand that the land currently occupied by Kyambiu Village was intentionally left

Forensic Investigation Report on the 2011 Evictions and Demolitions in Three Airport Locations Around Nairobi - OAG
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undeveloped to mitigate loss of life and property in the unfortunate event of bomb explosions. The squatters
indicated that there were approximately 12,000 residents in the village. We have not verified the accuracy of
this information.

The land ownership is disputed between the military and individuals who either settled in the area or who hold
LoAs issued by the City Council of Nairobi (“CCN”), to portions of the land. There were no demolitions
conducted at Kyambiu Village, although we are advised the village is earmarked for demolition. We understand
the planned demolitions and evictions in the area were as a result of both encroachment to military land and for
reasons of aviation safety and security.

The occupants of the informal village in Kyambiu do not have any documents conferring title to the land. They
base their claim solely on an allegation that the issue of their settlement in the area was discussed in a full
council meeting of the CCN. The minutes of the meeting were not availed to us and we were also unable to
verify whether the matter was discussed by the CCN. Our assessment from their submissions is that the
residents of the village have no valid claim to ownership to the land which belongs to the airbase.

1.2.4. The “shrinkage” of KAA and MAB land

In the course of our work, we noted that the land previously earmarked or reserved for JKIA, Wilson and MAB
has reduced over the years, The shrinkage can broadly be categorised into two:

1. Shrinkage that happened in cases where there was no title over the land
2. Attempted shrinkage in cases where there is a title i.e. double allocations.

We discuss the shrinkage in each of the three aerodromes in turn.

1.2.4.1. JKIA

In respect of JKIA, we noted that there was shrinkage falling under both categories noted above as follows:

1. possibly irregular allocations prior to the issuance of the 1996 Grant, and
2. post 1996 double allocations of JKIA land.

Possibly irregular allocations prior to the issuance of the 1996 Grant

In the introduction to section 1.2.1, we have briefly explained the shrinkage of JKIA land prior to 1996. We note
that in addition to the land that existed as Nairobi Airport land in 1953, the Government compulsorily acquired
land in 1971 and designated the land as airport land for use by JKIA. There is also possibility that the
Government acquired more land in 1982 for the purposes of JKIA. Assuming that the 1982 acquisition took
place, JKIA should have had circa 6,063 Ha of land in 1982 i.e. the sum of the land that existed as at 1953, the
land acquired in 1971 and the land acquired in 1982.

However we note that as at 1991, the Department of Physical Planning in Plan NBI/C/108 indicated the size of
JKIA to be 5,098 Ha. This 1991 plan does not include the land earmarked for compulsory acquisition in 1982.

| The size of JKIA had however reduced to 4,654 Ha by the time KAA obtained a Grant over JKIA.

We note that due to the lack of a perimeter survey of or title over JKIA prior to 1996, it is difficult to conclude
on the legality of this shrinkage.

Post 1996 double allocations of JKIA land

As indicated in section 1.2.1 above, in the course of our investigation we noted that there exists double
allocation of land within the parcel of land at JKIA registered in favour of KAA. This occurred after KAA had
obtained its title in 1996 and was brought about by a subsequent survey carried out in 2001 as shown in the
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table in section 1.2.1. We understand that the CoL sought to excise some roads as well as other parcels which
were apparently granted to private persons and titles issued but were part of the land covered in the KAA title.
KAA therefore commissioned a survey in 2001 which created LR No 24937 and a deed plan was issued for an
area measuring 4,398.7 Ha. A title was created and registered as Grant IR No 90243 in favour of KAA in the
process of the surrender of the title over LR No 21919 to the CoL. There were however apparent defects on the
new title issued to KAA. This Grant was registered in 2002, whereas it was signed by the CoL in 2003. In law,
all Grants are registered after the CoL has signed the title.

KAA also realized that that its land had substantially shrunk in the new title i.e. over LR No 24937. In addition
to the roads, there were additional parcels of land that were excised from the KAA land which were part of the
surveyed in 1996‘ KAA subsequently re]ected the tltle over LR No 24937 and wrote to the CoLL voicing its
complamts and intention to revert to the old title. The CoL advised KAA to return the title over LR No 24937
and to revert to the original title i.e. title over LR No 21919 which was still valid since its surrender had not been
registered at MoL. Since the CoL had already issued titles to some of the parcels excised in the 2001 survey, the
reversion by KAA back to the 1996 Grant meant that there are double allocated parcels of land within JKIA.

There are at least 67 parcels of land that were created within KAA land after 1996 and titles issued over them
irregularly. These titles, that were issued to private persons have not been revoked to date. We understand that
some of these persons (or persons who have purchased the plots from the initial allotees) have constructed on
this land. These developments were not demolished, unlike in the Syokimau area.

We established that KAA has put in place a framework process to allow these persons to surrender these titles
and obtain long term leases from KAA. However, only two persons have responded to this offer. KAA should
therefore seek legal measures to reclaim this land by having the CoL revoke the double allocatlons

1.2.4.2. Wilson

Like in JKIA, the title over Wilson was issued to KAA in 1996. Again as in JKIA, it appears that private persons
were issued with title over land which was previously designat'ed as Wilson land before 1996. Moreover, it
appears that there are also double allocations within Wilson. The main difference between Wilson and JKIA is
' that unlike in JKIA where there was an attempted surrender of the 1996 KAA's Grant, we did not find any

| evidence to suggest any attempt to surrender the 1996 KAA's Grant over Wilson.

1.2.4.3. MAB

The Department of Defence ("DoD") does not have a title over MAB to date. In the course of our investigations,
" we noted that the land earmarked for MAB has in varied occasions been allocated to public officers, private
| persons and public institutions.

We noted that in the 33 year period from 1965 to 1998, there have been various surveys and excisions of land
previously reserved as belonging to MAB and declared as a protected area under the Protected Areas Act. These
include:

e 1965-1966 — Part of MAB land was excised for a primary school.

e 1975-1985 — several parcels abutting the western side of MAB were surveyed with some of these
altering or encroaching on the MAB land.

e 1996-1998 — more plots were alienated and surveyed within the southern side MAB i.e. in the Kyambiu
area.

exc151ons of jsJaL
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1.3. Evictions and demolitions

1.3.1. Rationale and implementation

Based on our investigations, we established that the evictions and demolitions exercise was carried out
pursuant to a Cabinet Directive dated 14 April 2010. The Cabinet Directive was issued in response to
widespread concerns over threats to aviation safety and security arising out of:

e encroachment into the aerodromes in the affected areas;
o the growth of informal settlements within and around aerodromes in the affected areas; and,
o the violation of zoning regulations in the areas around the aerodromes.

Noting that the evictions and demolitions were carried out in October and November 2011 i.e. approximately
one and half years after the said Cabinet Directive was issued, irt appears that the timing of the exercise was
triggered by the involvement of the Kenya Defence Forces in the war in Somalia which heightened security
concerns in the aerodrome areas and the Country in general.

Below we set out in summary, our findings on the manner in which the evictions and demolitions were carried
out.

1.3.2. Implementation

There is no single statute that guides the process for carrying out evictions and demolitions. However, a number
of statutes give various bodies e.g. CCN, KAA and KCAA the authority to evict persons and demolish structures.
These statutes include:-

Statute Body with powers to control
Trespass Act Laifid ovies (RAK)

s Physical Planning Act CCN

3 KAA Act KAA

4 CA Act KCAA

The CA Act and KAA Act also give KCAA and KAA respectively the power to control and restrict developments
in areas adjacent to or in the vicinity of an aerodrome. These bodies have powers of enforcement in the event
that such laws are breached. The UN General Comment No 7 of 1997 on ‘The Right to Adequate Housing
(Article 11.1): Forced Evictions” provides that procedural protection should be applied in relation to forced
evictions which affect the right to accessible and adequate housing.

Section 66 of the Constitution permits the Government to control and regulate the use of any land inter alia in
the interest of defence, public order, security and safety.

1.3.3. Our assessment of the evictions and demolitions

In Syokimau, we have established that the buildings that were demolished had been constructed on KAA land.
Accordingly, the persons who erected buildings in this area did not have valid title documents and were
| ignorant, negligent or reckless (or a combination thereof) considering they had been aware (or should have
been aware) of the court cases between KAA and their respective groups over the ownership dispute. The
affected persons had also been served severally with notices by KAA regarding the encroachment onto JKIA
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land. Encroachment into KAA land was also a security and safety concern for the airport and the start of
Operation Linda Inchi meant that the concern had to be dealt with immediately.

We have also established that the informal settlements (Kyang'ombe Village, Maasai Village and KPA Village,
Mitumba Village and Kitui Village in Eastleigh), were:- encroachments on airport land (aerodromes); within
flight paths; or within buffer zones adjacent to the flight paths. The occupants of these areas had greatly
exposed their lives to risks in the event of an air crash. Moreover, the mushrooming of dwelling structures
within these areas without any approvals or regulations posed a great threat to aircraft safety and security. In
addition, we established that in light of the war in Somalia, the Government had to take measures to secure the
airports hence the evictions and demolitions in these areas. The developments in these areas also did not have
CCN approvals and were thus 1llegal R

It became apparent that the developments and encroachments on KAA land at JKIA and Wilson Airport and on
or adjacent to the flight paths of JKIA, Wilson and MAB or buffer zone at MAB would have greatly affected the
operations of the aerodromes. We understand that some airlines which threatened to pull out of JKIA, and that
others have refused to fly to Kenya due to aircraft safety and security issues posed by the encroachments.

In Eastleigh Section IIT and Biafra, we have established that the demolitions were carried to enforce the
planning and zoning regulations under the Physical Planning Act. The demolitions affected seven properties
owned by six private landlords. We established that for all seven properties that were demolished none
complied with building approvals. The failure to comply with building approvals, which take into consideration
zoning requirements in areas around aerodromes, also threatened the aviation safety and security at MAB
which triggered the demolitions in the area.

Further, we established that the evictions and demolitions exercise was coordinated by the Provincial Security
and Intelligence Committee ("PSIC") chaired by the Provincial Commissioner ("PC"). According to the PC,
during the planning of the evictions and demolitions, the affected persons and stakeholders, through their
various representatives, were invited to participate in this committee and were afforded genuine consultation
before the evictions and demolitions were carried out. Further, in all the areas where evictions and demolitions
were carried out, we established that several notices to vacate were issued to the affected persons by either KAA
or CCN. The last notices issued prior to the demolitions were not less than one month’s notice. It is our o
assessment therefore that there was reasonable notice issued to the affected persons prior to the evictions and
demolitions in all the areas and a need to carry out the evictions and demolitions urgently.

We have also examined whether there were any violations of human rights in the evictions and demolitions
exercise. Human rights are only subject to limitations contemplated in the Constitution. Section 24(1) of the
Constitution provides that a right or fundamental freedom.... “shall not be limited except by law, and then only
to the extent that the limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account all relevant factors including; (b) the importance of
the purpose of the limitation and (d) the need to ensure that the enjoyment of rights and fundamental
Jfreedoms by any individual does not prejudice the rights and fundamental freedoms of others”. In this regard,
the Government took necessary precaution to preserve and respect human rights in conducting the evictions.
We have however noted that there are certain individuals who may have been left homeless or destitute after

the _evictions and demolltlon and should be glven due protectlon by Govemment

In conclusion, we note that the order for the demolition and eviction exercise appears to have been issued by

the Cabinet on 14 April 2010 in the i interest of aviation security. The PSIC then discussed the execution of the
Cabinet Directive for about 18 months in which time it consulted various stakeholders. The start of Operation
Linda Inchi and the consequent heighted security concerns, led the PSIC to resolve that the evictions and
demolitions had to be carried out as a matter of urgency. The execution was consequently carried out by PSIC
supported by various other bodies including CCN, KAA and MAB. The evictions and demolitions appear to have

happened after relevant enforcement notices were duly issued.
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1.4. Impact on affected individuals

Given our findings on land ownership and the evictions and demolitions exercise, it is apparent that in relation
to the formal settlement areas large numbers of people appear to be at risk of financial loss as a result of the
investments they have made with the representative groups. Some of these also developed properties and made
payments to public bodies in respect of buildings they have erected. A small number have suffered financial loss
in respect of buildings erected irregularly on private land at MAB.

In respect of informal settlements, although the affected individuals may not have made payments for title to
land, their demolished buildings would have some value which has now been lost.

In this section we provide broad figures for illustrative purposes of:-

e The numbers of people affected in the formal and informal settlements
e An approximation of the scale of financial losses some of the affected individuals could be facing

1.4.1. Numbers of people affected

It is not possible to obtain a reliable estimate of the number of affected individuals in view of the underlying
uncertainties resulting from the lack of documentary evidence (particularly in relation to the informal
settlements), and the number of assumptions that therefore need to be made in any such exercise.

However, if we take as read the information provided to us by the representative groups and make some
assumptions on average household size, it appears that as many as 250,000 people may have been affected
directly or indirectly by the land disputes and the evictions and demolitions exercise. We stress that this figure
is a broad guesstimate that is not based on authoritative data.

Category Location Number Estimate of Comments
of affected possible total
settlement directly individuals

affected

including

dependents
JKIA (Syokimau) 3,800 19,000 Six representative groups came forward. Of these, four
purport to hold title documents and claim to have members
numbers as follows:- Uungani (1300); Jumbo (1,200);
Mulolongo Brothers (1,300); and Ungani Enterprises
Limited (did not provide member numbers). We have not
verified these figures.

Guesstimate assumes the figures presented by the
representative group are correct and a household is 5 people
MAB 6 1,100 Six landlords privately held 7 properties. These were all
rented out. Guesstimate of total affected persons assumes
that each building had 30 units and each unit had 5 family

members.
JKIA
Informal Kyamg'ombe 50,000 50,000 All figures provided by victim representatives. Total of
229,000.
Maasai/ 113,000 113,000
KPA We have not verified any of these figures.
Wilson Airport -
Mitumba 14,000 14,000
MAB
Kyambiu 12,000 12,000
Kitu 40,000 40,000
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1.4.2. Possible losses facing affected individuals

Affected individuals in the formal settlement areas are facing losses resulting from their land investments with
the representative groups and related expenditure. In the table below we capture guesstimates of the various
categories of expenditure that we are aware of and the basis of these figures.

Given the necessary caveats, our guesstimate computations suggest that the representative groups may have
handled substantial sums that may be in excess of KSh 18om:- Uungani (KSh73m); Jumbo (KSh65m); and

Mulolongo Brothers (KSh 42m).

In addition, Mavoko Council benefitted from land related payments totalling around KSh 54m.

The single largest expense incurred by affected individuals is likey to be the sums spend on putting up
properties. Given the extent of the inherent underlying uncertainties involved we have not computed
guesstimates for these potential losses.

Similarly, we have not computed guesstimates for the losses incurred by those in informal settlements whose

structures were demolished.

Location

Category
of
settlement

Category of
expense and/or
II)S!\

Monies paid to

Guesstimate of
amounts involved
KSh

Comments

JKIA (Syokimau) Land Representative Uungani (KSh73m); Jumbo
Formal group or More than KShs (KSh65m); Mulolongo Brothers
previous 160 million (KSh24m). Guesstimate based
“owner” primarily on interview evidence
and on evidence provided by some
of the representative groups
(Uungani and Mulolongo
Brothers)
JKIA (Syokimau) Transfer fees Mulolongo Mulolongo Brothers (KSh 18m);
Brothers and More than KShs Mavoko Council (KSh 36m).
Mavoko Council 50 million Guesstimate based primarily on
interview evidence
JKIA (Soykimau) Development Various 3™ Not possible to estimate based on
(building the parties — information made available to us.
MAB properties on | property) — architects, brick Not known but Likely to be the highest category of
private land which | either layers, builders significant individual cost for affected
was demolished (7 | demolished or etcete persons.
structures) still standing
JKIA (Soykimau) Building plan Mavoko Council Mavoko Council (KSh18m);
approval fees, and Machakos Guesstimate based primarily on
Rates, plot rent, District Lands More than KShs interview evidence plus on
plot registration | Office 20 million documentation provided by
fee etc Mavoko Council Machakos District
Lands Office (KShim)
JKIA Putting up Not possible to estimate based on
Informal (Kyamg'ombe, informal information made available to us
Maasai, KPA) structures N/a Not known
Wilson Airport
(Mitumba)
MAB (Kyambiu,
Kitui)

We set out in section 1.6 below how the affected groups might proceed to help mitigate their potential losses.

Forensic Investigation Report on the 2011 Evictions and Demolitions in Three Airport Locations Around Nairobi - OAG

18



Executive Summary

1.5. Responsibility and culpability

We have established that various individuals, Government agencies, institutions and departments mayhave
been compromised and/or participated in potentially criminal activities which have led to the loss and
suffering of the affected persons occasioned by the evictions and demolitions. The table below sets out the
particulars of the wrongdoings and/or irregularities observed in the course of our work, the likely persons
responsible and the possible remedial legal sanction.

Parties Findings on wrongdoing and/or irregularities

Officials of » Were in possession of forged documents of title.
Mulolongo Brothers ¢ Occupied part of KAA land without valid title
documents.

e Made fraudulent misrepresentations about
ownership of the affected land in Syokimau to |
Mavoko Council, their members and the general

false pretences.

Used forged documents of title to aid their members
obtain irregular building approvals from Mavoko
Council.

Irregularly obtained subdivision approvals from
Mavoko Council in contravention of the Physical
Planning Act.

Attempted to convert forged title documents from
the Registration of Titles Act to the Registered

.

public. Commission should liaise with the
Obtained monies from the affected persons throu}v\ CID and if appropriate move as a

Conclusion and next steps

e The Director of Public Prosecution:
should direct the CID to conduct

S

further investigations with a view of
obtaining further evidence and where
appropriate prefer criminal charges

e The Ethics and Anti Corruption

matter of urgency to identify a

contravention of the requirements of the Phyj{cal
Planning Act by illegally issuing a Certificate of
Clearance of Rates .

Irregularly levied and collected charges from th\
affected persons in respect of proposed dealings i in,”
and developments on their plots. This appears to
have legitimised the scheme that had been hatched
by the officials of Mulolongo Brothers. We cannot
rule out collusion between the Town Clerk and the
officials of Mulolongo Brothers.

Commission and charged with

Lands Act B 4
Former Town Clerk o Assisted officials of Mulolongo Brothers to / e The Town Clerk should be further
of the Mavoko irregularly obtain sub-division approvals on the/ investigated by the CID and the
Council basis of forged documents of title and in / Ethics and Anti-Corruption

various offences including abuse of

office.

District Lands Officer Both officials negligently endorsed their approvals

We also cannot rule out collusion of these officers
with Mulolongo Brothers.

and the Physical of the sub-division plan presented to them by
Planning Officer at officials of Mulolongo Brothers without making the'._
the Department of requisite verification of the ownership and use of
Lands in Machakos the affected land.

" e The officers should be further

investigated to assess whether there

are grounds to bring charges in
u:l%p\on to negligence in the
performanee.-of official duties:

-

Officials of Uungani e Were in possession of forged documents including~ e The Director of Public Prosecutio‘ns\
LoAs should direct the CID to conduct
e Occupied part of KAA land without valid title further investigations with a view of
documents. obtaining further evidence and where
e Obtained monies from the affected persons through appropriate prefer criminal charges
false pretences. e The Ethics and Anti Corruption /
« Made fraudulent misrepresentations about Commission should liaise with the
ownership of the affected land in Syokimau to thelr\ CID and if appropriate move asa -
members and the general public. “~._matter of urgency to identify and
e Used forged documents to subdivide part of KAA }W@*’fﬁdals'
land for which they did not have valid title without
the requisite approval of Mavoko Council and in
contravention of the Physical Planning Act.
Forensic Investigation Report on the 2011 Evictions and Demolitions in Three Airport Locations Around Nairobi -  OAG

19

\w//\/\



Executive Summary
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Officials of Jumbo
and/or directors and
shareholders of
Foster

e Were in possession of forged documents including

e Occupied part of KAA land without valid title

LoAs.

documents.

o Obtained monies from the affected persons through

e Made fraudulent misrepresentations about

false pretences.

ownership of the affected land in Syokimau to their

members and the general public.

o Used forged documents to subdivide part of KAA
land for which they did not have valid title without
the requisite approval of Mavoko Council and in
contravention of the Physical Planning Act.
e May have colluded with officers at the Departmen
of Surveys to alter official records thereby creating
LR No.14231/2 whose survey had not been
commissioned or carried out.

The Director of Public Prosecutions
should direct the CID to conduct
further investigations with a view of
obtaining further evidence and where
appropriate prefer criminal charges

The Ethics and Anti Corruption
Commission should liaise with the
CID and if appropriate move as a
matter of urgency to identify and
freeze the assets of group officials.

]

Former
Commissioner of
Lands in office in
2001

o Irregularly requested the KAA to surrender its title o

for LR No. 21919 for purposes of excision of

Mombasa Road and Airport North road. Instead of
using the title for the intended purpose, this official

fraudulently and in abuse of his office excised
certain parcels of KAA (ie public land) and
thereafter allotted and issued title for the same to
private persons resulting in double allocations:

KAA and the Department of Lands
should initiate legal proceedings to
cancel the said irregularly issued
titles and repossess the affected
parcels of land. \
Further investigations should be |
carried out against the former in
relation to possible char elating
to abuse of office-fraud and/or

B

corruption. 4

Officials at the
Department of
Surveys

Several officers within the Department of Survey

may be culpable of (i) failing to cross-reference the

survey plans at the Department of Surveys for the
surveys carried out on KAA land in 1996, (ii)
possibly colluding with officials of Jumbo to alter
records (SKL 38 form)thereby creating LR No.
14231/2 without carrying out a survey. (iii)
approving surveys without verification of the LoA
and PDP presented by Uungani in 2008.

The officials should be further

investigated vis a vis possible charges
relating to falsification of public
records or negligence in perform
of their official duties.

Officials of Ungani
Enterprises

The officials were in possession of forged

documents including LoA.

The officials should be further
investigated by CID once more
information is availed.

Former MAB officers

Some military officers illegally and irregularly

excised part of MAB land and colluded in obtaining

titles for this public land.

The Land Commission should initiate
legal proceedings to cancel the said
irregularly issued titles and repossess
the affected parcels of land. \
All officers involved in the excisio
process and officers or third parties
who may have benefited should
investigated by CID vis a vis possSible
charges relating to fraud and forgery
and charged with abuse of office,
fraud and/or corruption:~
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1.6. Possible claims by affected individuals and
Government

We have examined and assessed the options by both individuals and Government for:

1. Restitution;
2. Other humanitarian assistance, or
3. Ex-gratia payments.

1.6.1. Restitution

Individuals

We have examined the possible grounds for restitution and have recommended that the affected individuals
should claim restitution based on the existing contracts between themselves and those from whom they
purportedly bought the properties. Mavoko Council and the Ministry of Lands should refund all irregular
charges levied and received from the affected persons in respect of the parcel of land in Syokimau. Since the
Government was not a party to the sale of the parcels of land, there is no legal basis for payment of restitution
by Government. There are other Kenyans who have lost money through similar schemes e.g. the pyramid
schemes and have not received compensation payments from Government. Such a payment would send the
wrong message as it would amount to rewarding and encouraging wrongdoing.

Government and public bodies

KAA may have a claim on the land that was compulsorily acquired by Government and reserved for the use of
aerodrome at JKIA as well as the land that had been developed by the erstwhile Aerodrome Department at
Wilson Airport on which titles have been issued to certain persons. The double allocations of land at JKIA and
disparate individual titles within JKIA and Wilsen-Airport should be revoked and KAA should secure and
repossess the land and the buildings thereon. KAA land at JKIA and Wilson should be resurveyed under the
supervision of the Land Commission and/or the Auditor General to establish the boundaries and ensure that it
corresponds to the measurements indicated in its title.

Some of the land held by the MAB and the former buffer zone thereof was irregularly allocated to certain /
individuals. The Land Commission should assist the MAB to recover this land, resurvey the same and obtain a l
title through PS Treasury.

1.6.2. Humanitarian assistance

We note that the Government has in the past resettled affected persons, for example, in the cases of the Mau
Forest evictions in 2008 and the PEV victims displaced after the 2007 General Elections. The Government also
paid ex-gratia payments to some of the PEV victims. We could not find any legal basis to support these
payments. The affected persons in both instances were victims of situations that were not of their own making,
and the trauma suffered is not comparable to the victims of evictions and demolitions in the aerodrome areas.

Unlike the victims in the Mau Forest evictions and the PEV victims, the victims of the above evictions and
demolitions were either trespassers or had violated the Physical Planning Act regulations by their constructions.
If the Government were to make any payments to these affected persons, who as stated before had no legal
basis, it could be construed as rewarding irregularities and wrongdoing. This may set a bad precedence and
would encourage encroachment and invasion of private property by individuals in hope of getting similar
treatment from Government.
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Noting that most of the affected persons in the informal settlements were already vulnerable and economically
deprived, the demolitions would have aggravated further their already disadvantaged conditions. There may
also have been people in the formal settlements who lost their property and life savings and as a result were
rendered destitute in the process. For these individuals, the Government could use its internal mechanisms to
identify any genuine and deserving cases of persons that may have been rendered homeless and destitute, and
in line with Article 43 of the Constitution, the Government may consider integrating such persons into the
already existing and ongoing resettlement programmes of IDPs and other existing social programmes designed
for the aid of such persons.

1.6.3. Ex-gratia payments

From our investigations and findings we note that the Government has no legal obligation to make any form of
restitution or other form of payments to the affected persons. However, it may consider making ex-gratia
payments to the affected persons at its discretion. The only caution is that such discretion should be based in
law and should not appear to be a reward for wrongdoing.

1.7. Recommendations

On the basis of the work undertaken in this investigation, we set out below a summary of our recommendations
under the following subheadings:

i.  Culpability and further investigations;

ii. Institutional reform and management of public assets;
iii. Legislative and judicial reform, and

iv. Other recommendations.

1.7.1. Culpability and further investigations

v 1) Investigations leading to possible prosecutions
The Director of Public Prosecutions should direct the CID to conduct further investigations on the culpable
individuals identified and named in the Report with a view of obtaining further evidence and where
appropriate prefer criminal charges. These include current and former:

—  officials of representative groups in Syokimau (Uungani, Jumbo, Mulolongo Brothers, Foster, Ungani
Enterprises)

—  public officers at:
> Mavoko Council.
o MoL (Lands, Department of Surveys, Department of Physical Planning).

“~2) Investigations and consideration of assets freeze
The Ethics and Anti Corruption Commission should liaise with the CID and if appropriate move as a matter
of urgency to identify and freeze the assets of group officials in Syokimau area who have received large
sums of money from their members in what appear to be fraudulent circumstances. From the computed
guesstimate figures above, the officers of the representative groups may have received in excess of Kshs
180om (Uungani (KShs 73m); Jumbo (KShs 65m); and Mulolongo Brothers (KShs 42m)).

3) Involvement of professional bodies
OAG should write a letter of complaint to.LSK and the Institution of Surveyors of Kenya, asking them to
investigate the actions of the professionals named in this Report as potentially being culpable.
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1.7.2. Institutional reform and management of public assets

1)

2)

Integrated Land Information System ("LIS")
The existing LIS at the MoL is manual. This outdated system is grossly inadequate and is no longer fit for
purpose. We understand that previous attempts to improve and modernise the system have failed for
various reasons including a lack of financial resources, insufficient coordination and will for change. Its
manual nature means that:
e Document preparation, storage and retrieval relies primarily on human memory;
e Key processes and procedures lack audit trails;
¢ Record maintenance and updating are often frustrated and delayed through the interference of
interested parties;
e Verification and authentication of information and documentation coming from different
departments within the land management system is difficult, and
e There is no backup system or adequate system for maintaining duplicate copies of key documents.

Resulting from these weaknesses, we found that:
e Land management processes are slow resulting in delays in concluding land transactions;
e The delayed processes provide an opportunity for corrupt practices;
e Confidence in the land management regime and the sanctity of property rights in Kenya is low
which is likely leading to reduced investment and economic growth.

We therefore recommend that the National Land Commission should establish an integrated LIS that caters
for the needs of public and private stakeholders. We further recommend that the National Land
Commission should do this in consultation with the ICT Board and other relevant stakeholders like KRA.
This will require investment and the political will to drive through change and unlock vested interests in the
status quo.

In establishing a suitable integrated LIS there will be need for preparatory studies to properly identify the
needs of the various stakehoﬁr‘s‘ﬁ%ﬁ'fﬁé/public and private sectors and the unique situational risks and
challenges around land administration in Kenya. In addition, there is need to provide for appropriate
storage of information and documentation that is accessible and secure.

Institutional reform at MoL

Reform at the MoL is urgently required. In particular:

e Computerisation of all records generated in the land administration process should be accelerated as a
matter of priority. Land searches should also be computer generated.

e Certificates of Titles should be serialised for record and security and issuance process and time frames
be documented and predetermined.

e  Allegations of bribery and undue influence within Lands should be investigated by the CID. In addition,
we noted that even though Lands had denied the existence of some files, some of the groups (e.g. Foster
and Uungani) were discovered by CID to have files at the department. The CID should investigate how
these files (some containing forged documents) found their way into MoL and who was responsible.
The CID in consultation with MoL should also investigate criminal groups engaged in the issuance of
fake documents of title and have them dismantled.

e The National Land Commission should create the necessary institutional linkage between the Lands,
Physical Planning and Surveys in order to guard against the risk of role overlap and improve efficiency
in land administration.
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/" 3) Management of assets held by KAA, MAB and other public bodies
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Following the confusion that ensued and the resultant loss of assets that occurred during the transition and
transfer of assets and liabilities from the Department of Aerodromes to KAA, the Government should
institute proper mechanisms to avoid such scenarios in future transfers. This is especially critical for the
envisioned transfer of assets from the central Government and Local Authorities to the County
Governments.

(W

The likely mechanisms to be instituted include:
e Timely publication of a vesting order transferring assets to the newly formed public bodies;

e To deter misappropriation of assets, the content of the vesting order should sufficiently describe the
assets being transferred for ease of identification, i.e. it should list the assets being vested and clearly
identify and define their particulars, and in the case of land, the order should include particulars of LR
numbers and the acreage so as to mitigate the risk of contemporaneous excisions;

¢ Due to the apparent confusion and shrinkage in the size ("shrinkage" of KAA land between 1982 and
1996) and change of boundaries of KAA land at JKIA and Wilson Airport and cases of double allocation
of KAA land ("attempted shrinkage" of KAA land between 1996 and 2002), Government through OAG
should resurvey all KAA land for purposes of verification of its boundaries and size. Moreover, as a
mitigating measure, all Government agencies and departments should resurvey their land, obtain title
and physically secure the land by fencing to prevent illegal encroachment and excisions.

—_—

o For ease of identification and to guard against encroachment, all protected areas under the Protected
Areas Act should be sufficiently described including the particulars of their LR Nos and acreage. The
National Lands Commission should ensure that titles are issued for all the protected areas.

e To ensure compliance to the relevant aviation laws including ICAO regulations, the mandate of KCAA,
KAA and DoD to control developments within and around aerodromes should be enhanced. In line with
this, MoL should consider adding a special condition in the Certificates of Title of land around
aerodromes and in flight paths prohibiting developments without approvals from KCAA, KAA or DoD
around aerodromes.

4) Alienation of Government land
a) Irregularly allocated land: The National Land Commission should institute investigations on the
alleged irregular land allocations to private persons referred to in this Report involving:
e Land that was compulsorily acquired by Government in 1971 and 1982 for use of JKIA and which
was excluded from the 1996 JKIA title i.e. the "shrinkage" of KAA land between 1982 and 1996;

e Double allocations of KAA land in JKIA and Wilson i.e. the "attempted shrinkage" between 1996
and 2002;

e Land at Wilson that may have been excised and allocated to private individuals in the period prior
to the issuance of the 1996 Grant, and

e Land reserved for MAB and surrounding buffer zones that appears to have been irregularly excised
between 1963 to date.

b) Letters of Allotment:
e LoAs should be serialised and copies circulated to all relevant departments as is provided for in the
document.
e There should be strict enforcement of the conditions specified in the LoA e.g. the lapsing of the
offer after the specified days and development conditions.
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5)

6)

e  Issuance of LoAs must be brought under control. Pursuant to the new Land Act, any public land
that is being alloted should be surveyed and subjected to a public auction in advance.
e Allotment should be done for specific purposes which purposes should be stipulated on the
document and the parcels being allotted be subject to a public auction as stipulated in the new Land

Act.

Strengthening of the Department of Surveys:

There is a need to strengthen capacity at the Department of Surveys. In particular:

e Survey plans should be scanned as soon as they have been authenticated. A database should thereafter
be created to facilitate ease of searching of records of maps at the Department.

e Some key controls must be intrinsic to the process with appropriate audit trails and authorisation
protocols, including;:

o All new surveys must be cross referenced to existing surveys covering the relevant parcel(s) of

land.

o Approval of a survey by the Director of Surveys should only be done after confirmation that cross
referencing has been completed and charting has been authenticated.

o aDeed Plan can only be issued by the Director of Surveys once it is confirmed that the approval in
(ii) above has been obtained.

o A Deed Plan register must be maintained by the Director of Surveys and include, inter alia, full
particulars of (i) the person in whose favour the document has been issued (ie the owner of the
land); (ii) the Surveyor who prepared the survey.

Plans should be digitized and geo referenced (in a National Spatial Data Infrastructure) as part of the LIS

as discussed above.

Strengthening of capacity of planning authorities e.g. Local Authorities, to control land

development:

There is a need to strengthen the capacity of Local Authorities in their development control role. We

recommend that:

e Local Authorities verify ownership of land before carrying out a valuation for purposes of levying rates.
No rates should be levied or collected before valuation and verification of title.

e The Independent Electoral and Boundaries Commission should ensure that Local Authorities and
counties have well defined and publicised boundaries. Any changes must be communicated and
gazetted in accordance with applicable laws.

e To ensure compliance with the relevant planning laws, all Local Authorities and counties must have
qualified physical planners.

e Moreover, there should be a technical committee supported by law that gives development approval
with the Town Planning Committee and Full Councils only ratifying such approval. The technical
committee should meet frequently and the process should be harmonised for all Local Authorities.

e The technical committee should comprise all relevant stakeholders e.g. Lands, KCAA and KAF for
Nairobi etc.

1.7.3. Legislative and judicial reform

1)

Judicial reform

As we have discussed in the body of this Report, delays in concluding Court cases may have assisted some of
the culpable individuals in the representative groups to perpetuate the fraudulent land transaction

schemes. We have also been made aware that some individuals who obtained Court injunctions at the time
of the 2011 demolitions have taken advantage of these injunctions to continue and finish constructions,
especially around MAB. In our view, this is abuse of the Court process and we recommend that the cases
relating to the affected land be heard and determined expeditiously.
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2)

More broadly going forward, we recommend that recent trends in dealing with commercial transaction
cases expeditiously continues and particularly in relation to land matters that affect groups of individuals.

Proposed legislation enactments and amendments

To address the concerns and legal inadequacies highlighted in this Report, we recommend the amendment

or enactment of the following legislation:

e Evictions and Demolitions Law: Parliament should as a matter of priority enact this legislation. This
law should comply with the Constitution and all relevant international statutes that Kenya has ratified
and should also consolidate all laws appearing in disparate statutes on evictions and demolitions.

e The Government, through the MoL, should enact subsidiary legislation under the relevant enabling
statutes to make provisions for the regulation of vetting, registering and licensing of any individual,
group or company that offers plots for sale to the general public.

e The Physical Planning Act:

o should be amended to make it mandatory for a Local Authority or other planning committee,
while approving developments within a 12.5km radius of aerodromes, to consult aviation
regulatory agencies including KAA, KCAA and KAF in line with ICAO regulations.

o subsidiary legislation under the Act should be put in place to define the composition, quorum,
stakeholders, manner of the meetings etc of the technical committee responsible for
development approvals.

e The Land Act should be amended to provide that land compulsorily acquired by Government should
not be used for any other purpose (other than the intended purpose) or allotted to another person
except after re-planning. Such re-planning should be publicised and the previous owners given the first
priority to acquire the land.

e The Survey Act and the Physical Planning Act should be amended in line with the newly passed Land
Laws.

1.7.4. Other recommendations

1)

2)

Monies irregularly collected by public bodies

The Government through the Ministry of Local Government and MoL should facilitate the Mavoko Council
and the Department of Lands to refund any monies that may have been irregularly collected from the
affected persons.

Public sensitisation on land and related matters

The MoL and the National Lands Commission should conduct a sustained civic education and awareness
programme to educate the general public and create awareness on land and land laws. Such education and
awareness should encompass the provisions of the Current Constitution and the newly enacted land laws on
land and natural resources as well as the mandate, composition and functions of the institutions established
thereunder.

Of paramount importance, and due to the emotive nature of land issues, the Government should sensitize
politicians on the need to respect the established institutions mandated to deal with land issues and to
refrain from interfering with legal processes or inciting the public on land matters.

Edward R.O. Ouko
Auditor-General

21 June 2012
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2. Introduction

Protection of property rights is fundamental to investment and growth in any modern economy. Like many
other countries in Africa, issues relating to land in Kenya have persisted since before independence and such
problems are widely seen to have impeded economic development. Over the years, there have been systemic
land grievances which include, inter alia:

e Irregular allocation of land reserved for public land use to individuals;
e Double allocations of land to individuals;

e Loss of documents evidencing ownership of land by public bodies involved in the administration
process;

e Lack of an integrated land management system,;
e General lack of integrity in the system of land administration;
e Abuse of authority by Government officials in allocating land.

Successive Governments have tried to address these issues through legal, institutional and policy changes with,
at best, moderate success. Various Commissions of Inquiry have been appointed to review some of the issues
listed above and advise the Government on ways to address these challenges. Work has also been done by other
technical bodies and institutions.

To this end, we note that a number of reports have been written in respect of land matters in Kenya although
few, if any, key recommendations have been fully implemented. Some of the most recent and widely known
reports include, inter alia:

e Report of the Commission of Inquiry into the Land Law System of Kenya of 2003 (“the Njonjo
Report”);

e Report of the Commission of Inquiry into the Illegal/Irregular Allocation of Public Land of 2004 (“the
Ndung’u Report”);

e Report of the Government’s Task Force on the Conservation of the Mau Forests Complex of March
2009 (“The Mau Taskforce Report”); and

e The Report of the Taskforce on illegal appropriation of public and squatters problem in Athi River
District of December 2011 (“John Abuduba Report”).

We have, to the extent possible and where relevant, built on some of the information contained in the above
reports as well as other studies and investigations. We detail in our Report wherever we have relied on such
reports.

2.1. Purpose of the Report

Pursuant to our terms of reference as set out in the Contract for Consultancy Services dated 19 March 2012
(“the Contract”), we conducted a forensic investigation into the evictions and demolitions that were undertaken
in various environs of Nairobi in October and November 2011. This investigation was carried out on the
recommendation of the Joint Parliamentary Committee on Administration & National Security, Lands &
Natural Resources, Local Authorities, Transport, Public Works and Housing (“the Joint Parliamentary
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Committee”) through the Office of the Auditor General (“OAG”). The investigation was conducted over a 12
week period from 19 March to 12 June 2012. The Report sets out the work done and key findings from the
investigations and is aimed at assisting the Joint Parliamentary Committee in their review of the evictions and
demolitions, and the various land ownership disputes thereon.

This Report is prepared for the exclusive use of the Joint Parliamentary Committee and the OAG. The contents
may not be copied, quoted, referred to, disclosed or disseminated in whole or in part to any other party without
the prior written consent of PwC. PwC accepts no responsibility to any other party, other than the OAG.

The scope of our work is set out in more detail below.

2.2. Structure of the Report

This Report is organised into an Executive Summary, which briefly highlights the findings from the
investigative work carried out (section 1 above). Our findings are set out in the rest of the Report. It is essential
that the Report is read in its entirety in order to comprehend fully the approach to, and findings of our work.

The rest of the Report is in the following sections:
e Section 2 — Introduction and background;
e Section 3 — Overview of legal framework, key processes and procedures;
e Section 4 — Ownership of Land;
e Section 5 — Assessment of the demolition exercise;

e Section 6 — Irregularities and weaknesses observed and assessment of possible wrongdoing and
culpability of individuals;

e Section 7 — Possible claims by affected individuals and Government;
e Section 8 — Conclusions and next steps.

We refer to various appendices in this Report which are provided as an annexure to the Report.

2.3. Background to the investigation

On 21 and 22 October 2011, the Government evicted residents and demolished buildings at Kyang'ombe, KPA
and Maasai Villages. On 12 and 13 November 2011, the same exercise was carried out in an area referred to as
Syokimau. These areas are around the Jomo Kenyatta International Airport (“JKIA”).

On 19 November 2011, the Government evicted residents and demolished buildings at Mitumba Village, near
Wilson Airport (“Wilson”).

On 22 November 2011, the Government evicted residents and demolished buildings in Eastleigh Biafra &
Section III areas and Kitui Villages. These areas are next to the Moi Air Base (“MAB”) in Eastleigh.

Following widespread outcry and condemnation as well as extensive media coverage of the demolitions, the
exercise was suspended. In addition, following discussions in Parliament over the same issue, a Joint
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Parliamentary Committee was appointed on 16 November 2011 to investigate the demolitions. The Joint
Parliamentary Committee was given the following mandate:

e Inquire into the circumstances surrounding the evictions of people and demolition of property in some
environs of Nairobi;

e Consider the possibility of compensation for affected persons;

e Investigate whether or not the Government acted within the law in carrying out the demolitions and
evictions;

e Investigate and confirm the rightful owner of the land/premises in question;
¢ Make a Report to Parliament.

The Joint Parliamentary Committee conducted its work and in its report dated 7 December 2011 recommended
that a forensic auditor be appointed to conduct further work on the same. Thus, the Clerk of the National
Assembly wrote to the OAG on 15 December 2011 requesting the OAG to appoint an independent forensic
auditor to carry out the investigation.

On 19 January 2012, the OAG wrote to various forensic auditors including PwC, inviting them to submit a
proposal to conduct a forensic investigation into the demolitions and evictions. Our proposal was submitted on
7 February 2012. On 15 February 2012, the OAG wrote to PwC informing us that our proposal was successful.
Upon further discussions and negotiations the contract between the OAG and PwC was signed on 19 March
2012.

2.4. Scope and key objectives of the investigation

Our terms of reference required us to conduct a forensic investigation into the evictions and demolitions in and
around the following aerodrome locations:

1. JKIA:
a. Syokimau area;
b. Kyang’ombe Village;
c. KPA & Maasai Villages.

2. Wilson:
a. Mitumba Village;

3. MAB:
a. Eastleigh Section III and Biafra;
b. Kyambiu Village;
f c. Kitui Village.

For each of the areas above, our aim was:

e To understand:
o What happened,
o How it happened,
o What it implies.

e To assess:
o Who may be responsible and/or culpable;
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o Lessons learnt;
o What might be done to remediate.

By so doing, we would meet our specific terms of reference as set out in the Request for Proposal dated 19
January 2012 which were to:

Establish ownership of land in the affected areas;

Authenticate the documentation therein;

Look into the demolitions and evictions carried out in the affected areas;
Assess other matters that may arise;

Write a forensic audit report;

Propose viable restitution options to the affected persons.

It is important to note that any forensic investigation, such as this, is a limited exercise that does not constitute
an audit in accordance with any auditing standards, and will not provide any safeguards concerning the
“completeness” of any detected incidences of possible fraud, criminal culpability or irregularities.

2.5. Methodology and work done
2.5.1. Approach

We sought to understand the previous work done on this matter so as to build on the same and avoid
duplication of work to the extent possible. In addition, due to the enormity of the assignment and the relatively
tight timeline, it was imperative that we planned properly for all aspects of the assignment in the first week.
Thus, we held a planning workshop on 23 March 2012 where we discussed the team structure, work-plan and
other logistical matters. We formulated work-streams that would form the basis upon which we would carry out
our work. We thus developed a task-dominated work-plan that listed the work-streams and the tasks within the
work-streams (as shown in the table below).
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«Planning and background review

. - J

«Establish land ownership as per official records

« Assess other ownership and occupation claims

«Review the development of structures along restricted flight path zones

«Review the demolition process and consequences

«Perform a forensic assessment of evidence gathered with a view to identifying
irregularities and/or wrongdoing and assess culpability of individuals and
institutions

« Assess restitution options

«Reporting

CECCCCCE

We also held a training workshop for the team on 2 April 2012 to ensure that all team members understood the
objectives of the investigation, the rationale for our methodology, their role within the team and the relevance
of the work-streams.

Our team consisted of various individuals with skills and expertise in different fields as follows:

PwC — forensic expertise;

OAG - public sector audit expertise & logistical support;

Coulson Harney Advocates & Sichangi Partners Advocates — legal expertise;

Knight Frank Kenya Limited (“Knight Frank”) — survey, land management & valuation expertise;
Trailstar Investigations — handwriting and document examination expertise.

Due to the short timeline, the number of parties we envisioned we would have to meet and the volume of
documentation we required to review, it was apparent at the outset that we would need to meet these people as
soon as possible at the beginning of the assignment and obtain the relevant documentation.
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The success of the team hinged on collaboration of the team members and utilizing the diverse skills and

experience within the team to achieve efficiencies in the field. In addition, owing to the sensitivity of the |
investigation, we ensured that all team members were made aware of the confidentiality they were expected to
maintain. In this regard, all team members were required to adhere to a strict code of conduct in maintaining
confidentiality by not sharing any information relating to the assignment with anyone outside the team.

We split the team into various working groups to ensure we achieved our objectives in the time available. The
team structure is depicted in the diagram overleaf.

As shown on the diagram, the central team served as the “think-tank” for the assignment and its role was
mainly to analyse the information received from the field teams and make findings based on the information
received. The central team was also responsible for assessing progress and reporting back to the leadership.

From the onset of the project, it was apparent that sources of documentation were diverse and located in
different physical places. In addition, these sources of information were both Government officials and the
public. Thus, we had to plan for an extensive data collection exercise and organise our team in such a way that
we were able to collect data from these various sources simultaneously, efficiently and in the least amount of
time.

We therefore split the field teams based on the physical locations that we needed to access and obtain
information. There were 5 field teams as follows:

i. Syokimau team — this team was tasked with meeting and collecting data from the public in the
Syokimau area. The team set up camp at Mulolongo Police Station on 4 April 2012 and started
receiving data from the public the same day. The team collected data from circa. 2,700 people;

il. Eastleigh team — this team was tasked with meeting and collecting data from the public in the area
surrounding MAB. The team set up camp at California Police Post (in Eastleigh) on 3 April 2012 and
started receiving data from affected individuals the same day. The team collected data from 32 people;

iii. Informal settlements team — this team was tasked with meeting and collecting data from the public in

the areas referred to as “informal settlements” i.e.

a. Kyang'ombe, KPA, Maasai Villages at JKIA;

b. Mitumba Village at Wilson;

c¢. Kyambiu and Kitui Villages at MAB;
The team set up camp at KENAO offices and started receiving information from groups representing
the residents of these villages. They also went round to the field to the affected areas and met the
groups on the ground. The team collected data from 12 groups;

iv.  Local Authority’s team — this team was tasked with accessing the two relevant councils (City Council of
Nairobi (“CCN”) and Municipal Council of Mavoko (“Mavoko Council”)) and obtaining relevant
information. The team set up camp at CCN and Mavoko Council on 10 April 2012. The team acquainted
themselves with the relevant systems in the councils and obtained information relevant to our )
investigation;

V. Ministry of Lands (“MoL”) team — this team was tasked with accessing MoL and obtaining relevant
information. The team set up camp at Ardhi House on 4 April 2012. The team acquainted themselves
with the relevant systems in the ministry and obtained information relevant to our investigation.
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[
2.5.2. Work done & sources of information

We obtained information from various sources including:

Parliament;

Government sources:- Kenya Airports Authority (“KAA”), Kenya Civil Aviation Authority (“KCAA”),
CCN, Mavoko Council, Machakos District Lands office, MoL, Department of Defence (“DoD”), Registrar
of Societies, Registrar of Companies, Criminal Investigation Department (“CID”);

Members of the public;

Past relevant reports:- the Ndung’u Report, the Njonjo Report, the John Abuduba report, the Mau
Forest Taskforce report;

e the Constitution of Kenya;

e Various statutes including but not limited to:- KAA Act, Civil Aviation Act (“ CA Act”), Physical
Planning Act, Government Lands Act (“GLA”), Registration of Titles Act (“RTA”), Land Titles Act
(“LTA”), Registered Lands Act (“RLA”), the Protected Areas Act and other relevant judicial precedence,
and

e Relevant international treaties and conventions.

We analysed this information and authenticated some of the documents to verify whether or not they were
genuine. The legal experts advised on the laws governing land administration, evictions & demolitions and
culpability while Knight Frank advised on the processes involved in survey of land, land management and
property valuation options.

We then conducted a forensic investigation based on the information obtained, which included:

e Conducting interviews with individuals;
e  Further analysis of processes and documentation;
e Authentication of documents.

We conducted 103 interviews with 95 individuals. The list of individuals and the dates of the interviews is
attached at appendix 1.

2.5.3. Challenges and limitations

In the course of our investigation, we received cooperation and assistance from the OAG and various
Government bodies and managed to satisfactorily carry out the procedures set out in our Contract. We however
experienced various difficulties which were brought to the attention of the OAG on an ongoing basis. The
challenges that we faced, although substantial in some cases, did not deter us from carrying out our work as set
out under the terms of reference. We set out some of the difficulties we faced below:

e In certain cases, it was difficult to gain audience with senior Government officials resulting in delays to
our work;

e Due to the time that has elapsed since some of the events in question took place, we faced challenges in
accessing information, documentation and individuals who were involved. In some cases, these
individuals had passed away;

e  Owing to the voluminous nature of the documentation, it took a time to collect, consolidate and analyse
facts;

e At the outset, it was envisaged that we would meet a certain number of people/groups of people.
However, as the assignment progressed, there was an unexpected proliferation of representative groups
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and claimants, more so, for the informal settlement areas, all of whom claimed to represent the affected
villagers;

There was a proliferation of what appeared to be duplicate or forged documents, some of which were
brought to us towards the end of the assignment. This necessarily meant that more analysis and
investigation was required;

Certain key individuals did not respond to our invitation for an interview. Those who did not respond to
our invitation include inter alia:

[e]

Head of Civil Service Mr Francis Kimemia;

Former KAA MDs Mr Muriithi and Mr Muhoho;

Former Commissioners of Land Mr Wilson Gacanja and Mr JR Njenga;
Officials of Foster,

Officials of Ungani Enterprises.
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3. Overview of legal framework and
key processes and procedures

3.1. Introduction

In this section, we provide an overview of the key processes and procedures governing land administration in
Kenya. We also outline regulations that are specific to land used for aviation purposes.

Most of the transactions covered in this Report occurred in the period after 1990. This section therefore mainly
sets out the laws and processes that were in effect after 1990 but before the new (2012) land laws. We however
set out the history of the evolution of land administration in Kenya as this will help achieve a clear
understanding of the basis of the 1990-2012 processes and statutes.

In addition to the processes and statutes, we within this section briefly describe the key institutions involved in
the management and administration of land in Kenya.

Since our mandate includes a review of the evictions and demolitions that occurred in late 2011, we comment
on the laws and principles that touch on evictions and demolitions. We briefly discuss other relevant legal and
procedural matters which are important in this investigation and which we have considered in reaching
conclusions. These include issues related to aviation and human rights principles.

In line with the foregoing, we have divided this section into the following three sub-sections:

3.2: Land administration
3.3: Laws and regulations governing evictions and demolitions

3.4: Other relevant legal & procedural matters.
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3.2. Land administration

In this sub-section we set out the legal and institutional framework under which land in Kenya is administered.
The section sets the background to section 4 where we discuss the ownership claims over the areas under
review. The sub-section also describes the institutions that are involved in the administration of land in Kenya.

The sub-section is divided into two parts:

1. Legal and institutional framework governing land administration in Kenya; and
2. Land administration processes and procedures.

3.2.1. Legal and institutional framework governing land
administration in Kenya

This sub-section seeks to set out the legal framework that governs land administration in Kenya and is divided
into two parts:

1. History of land law in Kenya; and
2. A brief description of the institutional framework under which land is administered.

Throughout this sub-section, we focus only on those statutes and processes that have a direct bearing on the
parcels of land and transactions covered in this investigation.

3.2.1.1. History of land law in Kenya

As outlined in section 2 above, land remains a contentious subject in Kenya and as such debates on land remain
emotive. As for any modern economy, the sanctity of property rights is an important pillar for investment and
economic growth. However, the administration of property rights, particularly in urban areas of Kenya, has
remained problematic. As a result there have been several attempts by the state to resolve the problem which
has seen several Commissions appointed to help investigate abuses and search for solutions. Recent
commissions include the Njonjo Commission of 2002 and Ndung'u Commission of 2004. However, dire
problems related to land ownership, access and use remain unresolved — most particularly in Nairobi — and
have had a devastating effect on development and management of infrastructural facilities. It is argued that the
origins of these challenges are social, political and economic2. As a consequence, a complex body of land law has
evolved to deal with these problems.

In analysing the land question in Kenya there is need to appreciate the two critical periods in the history of land
in Kenya which have had significant contributions in the structuring and restructuring of land relations. These
periods are the:

i.  Preindependence period, and

ii.  Postindependence period.

i) Pre independence period
Kenya’s land law like that of several post independence African countries can be traced back to the period that
Kenya was declared a protectorates. Prior to this (that is the pre-colonial period) land was owned and held

1See Obala, L.M (2011) The Relationship Between Urban Land Conflicts and Inequity: The Case of Nairobi, Unpublished PhD Thesis,
University of the Witwatersrand, Johannesburg.

2 Ibid

3 See Okoth Ogendo (1991) Tenants of the Crown, Acts Press, Nairobi
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under customary tenure in which rights of access to use and ownership were regulated by communal rules,
usages and practices4. The rules, usages and practices were based on communal solidarity such as tribe, clan
and lineage. In the pre-colonial period land was essentially communally owned but individuals had rights of use
that were acceptable to the rest of the community.

This type of land relationship was interfered with upon the declaration of Kenya to be a protectorate. It is this
declaration that brought forth the idea of private ownership. This meant that an individual could own land
thereby excluding the rest of the community. The declaration of Kenya as a protectorate on 15 June 1895 by the
British Government further saw the introduction of western procedures and processes of access and ownership
of land. This affected lands that were considered unoccupied or wasteland by the colonial administration and
therefore declared Crown Land. On the other hand, native areas 5 continued to be accessed through traditional
systems based on the collective rules and practices of the community. In some native areas however,
(particularly in the Rift Valley, Central and Coastal regions), there was a shift towards the western procedures.
This saw the emergence of a dual system of land administration in the country — i.e. both an informal
traditional and a formal legal system.

It is important to recognise that in the initial stages in the pre-independence period a major concern for many
of the white settlers was capital accumulation. This concern was hindered by Kenya being under the
protectorate status. According to an 1833 opinion by the Crown Law Office, the protectorate status did not
confer radical title (ultimate ownership) of land in the protectorate to the British Crown®. This meant that the
acquisition of rights in land in a protectorate could only be by way of conquest, agreement, treaty and to an
extent, sale.

As a result of the complications brought about by the opinion of 1833, there was a gradual revision of imperial
jurisprudence culminating in an explanation by the Law Officers in 1899 that their 1833 opinion only applied to
protectorates “with a settled form of Government.” In the case of the East African protectorate, the law officers
stated that the Foreign Jurisdiction Act of 1890 gave the Crown the power of disposition over “waste and
unoccupied land.”

The revised opinion of the Crown Law Office provided the basis for development of subsequent legislative
instruments touching on land. Thus in 1901, the East Africa (Lands) Order in Council was passed to give effect
to the 1899 Crown Law Office opinion. It vested Crown lands in the whole of the protectorate in the
Commissioner and Consul-General for the time being and such other appointed trustees, to be held in trust for
her Majesty. The Commissioner was empowered to make grants or leases of Crown lands on such terms and
conditions as he might think fit, subject to the directions of the Secretary of State.” In 1902 the Commissioner
enacted the Crown Lands Ordinance which provided for outright sales of land and leases of nine hundred and
ninety nine and in some cases ninety-nine years duration. The 1902 Crown Lands Ordinance formed the basis
of the land laws that were used even after independence.

In 1915, the Crown Lands Ordinance re-defined Crown lands so as to include land occupied by native tribes, and
land reserved by the Governor for the use and support of members of the native tribes. It also made it clear that
the Africans had no right to own any land, whether they occupied it, or it was reserved for their use. On
attaining independence in 1963, the Kenya Government changed the 1915 Crown Land Ordinance to the
Government Lands Act, Cap 280 of the Laws of Kenya ("GLA") but did not alter its content significantly.

The 1915 Crown Lands Ordinance (GLA) was enacted to make further and better provisions for regulating the
leasing and other dispositions of Government land and related issues. The GLA provided that only the President

4 See Kenyatta J; (1959) Facing Mount Kenya,

5 Native areas (land) refers to land that was occupied by the Africans

6 Ndung'u report

7 Crown land was defined as, ‘all public lands within the East Africa Protectorate which for the time being are subject to the control of Her
Majesty by virtue of any treaty, convention, Agreement, or of Her Majesty’s Protectorate, and all lands which have been or may have
hereafter be acquired by Her Majesty under the Land Acquisition Act 1894 or otherwise howsoever’.
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(and previously the Governor) could sign documents granting title to land. The President could, however,
delegate his powers to the Commissioner of Lands ("CoL"). The GLA further laid down the procedures the CoL
must follow in allocating land.

The GLA defines Government Land as “ Land for the time being vested in the Government by virtue of Sections
204 and 205 of the Constitution (as contained in Schedule 2 to the Kenya Independence Order in Council 1963)
and Sections 21,22,25 and 26 of the Constitution8 of Kenya (Amendment) Act, 1964 ”.

Section 3 of the GLA further provides for the special powers of the President to make grants or dispositions of
any estates, interests or rights in or over unalienated Government land. Unalienated Government land means
Government land which is not for the time being leased to any other person, or in respect of which the CoL has
not issued any Letter of Allotment ("LoA").

These provisions have far reaching implications in law and practice. There are varying interpretations to these
provisions:

e They have been interpreted to mean that the Government owns the land as a private entity and can use,
abuse and dispose it as if it were a private owner.

e They have also been interpreted to mean that the Government holds the land in trust for the citizens
and should therefore follow set laid down principles in administering it.

With the enactment of the 1915 Crown Land Ordinance, the British Government had already acquired control of
all land in Kenya by the time Kenya was declared a colony in 1920. In effect the pre-independence Government
and later on the independence Government became the allocator of land rights.

In 1920, the pre-independence Government enacted the Registration of Titles Act, Cap 282 of the Laws of
Kenya ("RTA"). RTA was enacted principally for the purpose of registering title over land by improving the
issuance of titles as well as regulating transactions in land. It was borrowed from the Registration of Title
enactment of the Federal Republic of Malaya and the Transfer of Land Act, 1890 of Victoria. After this statute
was enacted in 1920, all successfully claimed plots were registered under it. Thus to date any titles adjudicated
in 1920 and thereafter are registered under the RTA, unless they have been converted as we discuss further
below.

Apart from introducing a form of title registration based on the Australian Torrens system of title registration,
the RTA also introduced conveyancing by statutory form. The RTA provides inter alia, that "the Certificate of
Title issued by the Registrar to a purchaser of land upon a transfer shall be taken by all Courts as conclusive
evidence that the person named therein as proprietor of the land is the indefeasible owner thereof .... and the
title to that proprietor shall not be subject to challenge.”

There are two Registries that register RTA titles: the Inland Registry at Nairobi (Ardhi House) and the Coastal
Registry at Mombasa. RTA registration provides for freehold and leasehold rights over land.

Other than the GLA and RTA, some other statutes that were enacted in the pre-independence period that have a
bearing on land management include:

1. Land Titles Act, Cap 282 of the Laws of Kenya (“LTA”).

ii. Registration of Documents Act, Cap 2859 of the Laws of Kenya (“RDA”).

8 Independence Constitution.
9 The RDA is not peculiar to land laws since documents that are unrelated to land law are registrable under it, examples being, powers of

attorneys, wills, trusts, among others.
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iii. Survey Act, Cap 299 of the Laws of Kenya ("Survey Act").

iv.  Town Planning Act

ii) Post independence period

Our discussion of land laws in the post independence period is split into two periods based on the Constitution
in force i.e.:

1. The Independence Constitution, and

2. The Current Constitution

This split is necessary due to major changes in land administration brought about by the Current Constitution
enacted on 27 August 2010 and the new land laws that came into effect on 2 May 2012. It is important to note
that most of the transactions covered by this Report occurred in the post independence period and under the
Independence Constitution.

The period covered by the Independence Constitution

In 1963, the Independence Government inherited the land administration system that had been created by the
colonial regime. However, in response to emerging needs of the society, several land related statutes were
enacted and amendments were introduced into the existing laws governing land administration. These changes
did not substantially change the law because new laws that were enacted did not repeal the statutes that were
applicable in the pre-independence regime. Thus in general the law remained intact. In this process there has
evolved a complex set of land law enshrined in various statutes to cater for different needs, circumstances and
situations. This has caused confusion and difficulties in the management of land in the country at times leading
to abuse of the land administration processes and procedures.

One of the most significant Acts enacted in this period was the Registered Lands Act, Cap 300 Laws of Kenya
("RLA"). The RLA was enacted in 1963 with the aim of achieving two policy objectives i.e.:

a) To enable land occupied and owned by Africans to be registered under the law. In this regard it
provided that ‘all land that was consolidated or adjudicated in the African reserves and then offered
to the Africans for settlement in the settlement schemes would be registered under the RLA’; and

b) To simplify and unify the registration process.

The RLA provided for the conversion of a registration under any of the other statutes into a registration under
its provisions.

The policy objectives behind the enactment of the RLA were ignited by the problems that attended the GLA,
RTA and the Indian Transfer of Property Act 1882 as amended by the 1959 Amendment Act (the “ITPA”). The
GLA and RTA were limited only to the registration of title to land. They did not provide for the procedure
through which interests in land registered under them would be conveyed. The ITPA which was meant to serve
this purpose was subsequently found to be inadequate!©.

In this light, the RLA repealed the Land Registration (Special Areas) Act save for its adjudication and
consolidation provisions. The Land Registration (Special Areas) Act had been enacted in 1959 shortly after the

10 Ojienda.O. in “Principles of Conveyancing in Kenya; A Practical Approach”
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enactment of the Native Lands Registration Ordinance, both of which were focused on recognizing and
registering the claims of Natives to land under customary law.

It needs to be recognized that the substantive laws on land in Kenya were borrowed largely from two statutes:
(i) the ITPA, and (ii) the RLA. The RLA provides that the title deed is not conclusive evidence of ownership but
rather the Register held in every district. The RLA provides for absolute proprietorship over the land.

The Current Constitution

Chapter Five of the Kenyan Constitution ("Current Constitution") deals with land and environment. This
Chapter provides that land shall be held, used and managed in accordance with certain principles which include
equitable access to land, security of land rights and transparent and cost effective administration of land. These
provisions are to be implemented through a national land policy developed and reviewed regularly by the
national Government and through legislation. The Constitution also establishes the National Land Commission
which is, inter alia, charged with the overall responsibility of managing public land on behalf of national and
county Governments and monitor and has oversight responsibilities over land use and planning throughout the
country.

Article 66 of the Constitution also provides that “the state may regulate the use of any land, or any interest in,
or right over any land, in the interest of defense, public safety, public order, public morality, public health, or
land use planning.”

Under the Constitution, land is classified as public land, community land or private land. Public land is defined
to include any land lawfully held, used, or occupied by a state organ except where such land is held by the State
organ as a lessee under a private lease.

Article 68 of the Constitution also requires Parliament to enact, revise, consolidate and rationalize existing land
laws. Pursuant to this, Parliament has enacted the new land laws which commenced on 2 May 2012. These
include:-

(a) The Land Registration Act, (No. 3 of 2012).
(b) The National Land Commission Act (No. 5 of 2012).
() The Land Act (No. 6 of 2012).

The land Registration Act provides a comprehensive system of the registration of titles to land. This Act has
repealed the ITPA, the RLA, the RTA, the GLA, and the LTA.

The National Land Commission Act defines the composition, functions, roles, powers and responsibilities of the
National Land Commission.

The Land Act creates a legal framework for the sustainable administration and management of land and land
based resources. This Act has also repealed the Land Acquisition Act and the Wayleaves Act.

Whereas the transactions and events under investigation are based on the repealed laws and shall be analysed
based on the repealed land laws, we shall make reference to the new laws as may be relevant especially in
pointing the way forward.
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3.2.1.2. A brief description of the institutional framework under which land is
administered

In this subsection, we set out in brief, a description of three stakeholders that are involved in land management
and administration in Kenya and that are relevant to this Report. These are:

A. The MoL
B. Local Authorities
C. Private sector consultants

A. Ministry of Lands

The MoL is tasked with land administration in Kenya. Its mandate is to:

formulate and implement land policy;

undertake physical planning;

register land transactions;

undertake land surveys and mapping, land adjudication and settlement, land valuation; and
administration of state and trust land.

Mol is currently organized into five departments, namely:

1. Administration and Planning;
ii.  Department of Surveys;
ili. =~ Department of Physical Planning;
iv. Department of Lands ; and
v.  Department of Land Adjudication and Settlement.

Other than the Department of Lands which is headed by the CoL, the other four departments are headed by
Directors. MoL is headed by the Minister of Lands and the chief accounting officer is the Permanent Secretary
(“PS”)-

We consider it important to set out some of the functions of three of the five departments at MoL (i.e.
Department of Lands, Department of Surveys and Department of Physical Planning) as they are directly linked
to this investigation. These functions are as summarized in the table below:

Table 3.1: Functions of some departments at MoL

Department Division Role
Department Land. | ) e It is responsible for the administration of all Government
of Lands gc.lrpl.mstratlon land and trust land on behalf of the Local Authorities.

ivision

e Processing of development applications (subdivision, change
of user, extension of user and extension of lease)

e Survey plans Records Office ("SPRO") checks the status of
land noting allocations, plotting of maps/plans, preparing
forms for setting apart, etc.

Valuations Division e The division is responsible for valuation of land and fixtures
on land for various purposes e.g. Compulsory Acquisitions,
Stamp Duty and valuation for subdivision (rent
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apportionment), change of user, rating etc

Land Registration e The division is responsible for all registration of titles and
Division land transactions in Kenya.
e It includes the Internal and Coastal registries under RTA as
well as various district registries under the RLA.

Department e Formulation of national, regional and local physical
of Physical development policies and guidelines.
Planning

e Preparation of regional and local physical development plans
and Part Development Plans ("PDPs").

e Advise CoL on matters concerning alienation of public land.

e Advise the CoL and Local Authorities on most appropriate
use of land including subdivision and amalgamation.

e Require Local Authorities to ensure proper execution of
physical development controls and preservation orders.

Department e Surveying and Mapping.
of Survey e Map Printing and General Publishing.
e Maintenance of Land Registration Maps.
e Inspection and re-establishment surveys of National and
International Boundaries.

B. Local Authorities

The involvement of a Local Authority in land administration is in two main areas:

a) inrespect to land owned by the Local Authority; and
b) in relation to development of land falling within the jurisdiction of the Local Authority.

a) Land owned by a Local Authority

With respect to lands owned by a Local Authority, the Local Government Act, Cap 265 of the Laws of Kenya
("Local Government Act") applies. Lands owned by a Local Authority can be:

e  Government land falling under the GLA and leased to the Local Authority by the CoL;
e Land that is surrendered by individuals for public use; or
e  Trust land that is held by the Local Authority in trust for the community.

Section 144 of the Local Government Act authorizes a Local Authority to acquire and to hold land for its
purposes and functions. The same provision authorizes Local Authorities to sell, grant or lease any land which it
may possess and which is not required for the purpose for which it was acquired or being used, subject to
approval by the Minister of Local Government.

A Local Authority have powers to pass by-laws to govern land allocations within its jurisdictions, for example,
the CCN has created by-laws that require that any sale, lease or grant of lands that they do not need must be
approved by a resolution of the Council. These by-laws constitute procedures of issuing titles to lands owned by
the Local Authority that must be adhered to in any alienation. Breach of or failure to adhere to these provisions
in issuing titles gives rise to irregularly issued titles.
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b) Development of land falling within the jurisdiction of a Local Authority

The powers of a Local Authority to control development of land within its jurisdiction are derived from the
Physical Planning Act, Cap 286 of the Laws of Kenya. These powers are delegated by the Director of Physical
Planning.

The Local Authority has the following powers under the Physical Planning Act:

i)  to prohibit or control the use and development of land and buildings in the interests of proper and
orderly development of its area;
ii)  to control or prohibit the subdivision of land or existing plots into smaller areas;
iii)  to consider and approve all development applications and grant all development permissions;
iv)  to ensure the proper execution and implementation of approved physical development plans;
v)  to formulate by-laws to regulate zoning in respect of use and density of development; and
vi)  toreserve and maintain all the land planned for open spaces, parks, urban forests and green belts in
accordance with the approved physical development plan.

It is an offence for a person to carry out development within the area of a Local Authority without development
permission granted by the Local Authority. Further, any dealing in connection with any development in which
there is no development permission is null and void and such development shall be discontinued.

According to the Physical Planning Act, any Local Authority can, when considering a development application
submitted to it, also consult with “the Director of Surveys ("Director of Survey"), the CoL, the Chief Engineer
(Roads), Ministry of Public Works and Housing, the Chief Public Health Officer of the Ministry of Health, the
Director of Agriculture, the Director of Water Development, the Director of Livestock Development, the
Director of Urban Development, the Chief Architect, Ministry of Public Works and Housing, the Director of
Forests; and such other relevant authorities as the Local Authority deems appropriate”.

Due to capacity issues, we were advised by various persons that Local Authorities other than the CCN are
required to circulate development approvals to the District Physical Planner. The District Physical Planner is an
officer in the Department of Physical Planning, MoL.

C. Private sector consultants

Other than the public institutions and bodies discussed above, there are various private sector bodies that are
involved in land administration and management matters. Some of the key professionals involved in land
administration relevant to this assignment and their licensing bodies are as summarized in the table below:

Table 3.2: Summary of the roles of various consultants in land

Profession Licensing body Roles

Physical Planner Physical Planners Board Physical Planners are in charge of planning for land
use. They prepare development plans showing the
general pattern of land use and the character and
location of infrastructure and amenities.

A sub-division plan must be prepared by a licensed
Physical Planner for it to be considered for approval
by a Local Authority.
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Profession Licensing body Roles

Surveyor Land Surveyor's Board Licensed private surveyors are in charge of carrying
out field surveys by mapping plans onto the ground
and establishing beacons.

The Licensed surveyors are then in charge of
preparing Survey Plans and submitting them to the
Department of Surveys for approval. They also
prepare Deed Plans that are used in preparing
certificates of title.

Advocate Law Society of Kenya Advocates are involved in the conveyance process.
Under section 3 of the Contract Act, Cap 23 of the
Laws of Kenya, a contract for the disposition of an
interest in land is required to be in writing and
under section 34 of the Advocates Act, Cap 16 of the
laws of Kenya, only qualified Advocates are allowed
in law to draw the contracts and documents relating
to the conveyance of land. Lawyers advice the
parties and ensure that the intentions of the parties
are clearly outlined in the agreements and
documents relating to the conveyance. Sometimes,
lawyers also undertake the due diligence formalities
and registration of the conveyance instruments.

Architects Architectural Association  Architects are involved in the preparation of

of Kenya (“AAK") building plans and in supervising constructions.

AAK s is a body corporate that coordinates not just
architects, but various professionals engaged in the
built and natural environment incorporating but not
limited to professions in Architecture, Engineering,
Landscape Architecture, Quantity Surveying and
Town and Physical Planning.

It is important to note that other than the three stakeholders discussed above, there are other institutions such
as the Law Courts and the Provincial Administration that have and are also involved in land matters. We will
touch on the role of these institutions where they were involved in specific transactions.

In conclusion, we note that land administration in Kenya has over the years been defined by a complex set of
laws. Land has also been administered by various bodies and departments and as we show later, the
coordination between them has at times been poor.

With respect to the land to which this investigation relates, it is important to note that there are other statutes
that define the administration and use of aerodromes and the land surrounding these aerodromes. We describe
some of these statutes in section 3.4.
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3.2.2. Land administration processes and procedures

Land administration is governed by various statutes. These statutes set out the processes that are to be followed
in administering land. In addition to the statutes, the various bodies tasked with land administration have also
developed their own working procedures over time. In this sub-section, we describe the land administration
processes that were in play during the period under review i.e. post independence period but before the Current
Constitution. These are the processes that are relevant to this investigation and will form the basis of the
conclusions we will make relating to the transactions under investigation.

We note that the current disputes over the ownership of the various parcels of land under investigation can be
traced back to the 1980s. The processes described in this section therefore have their focus in this period and
specifically between 1980 and 2012. We however also comment on relevant and significant changes in the
procedures that may have happened before this period.

Before the enactment of the Land Registration Act of 2012, there were several statutory regimes under which
private land could be registered. From our review, we noted that the parcels of land in contention are registered
under the RTA regime. Our description of the processes therefore focuses on the RTA registration regime.

In later sections of this Report, we will base our findings and conclusions on the level of adherence and
compliance to the processes that we define here. An understanding of the processes set out in this sub-section is
therefore important in understanding later sections.

We found the following processes to have been relevant to our work and therefore outline them in this section:
1) Alienation of Government land - that involves the following processes:
a) physical planning;
b) issuance of LoAs for individual parcels;
c) surveying;
d) granting of title; and
e) registration of the title.
2) Compulsory acquisition.
3) Land consolidation and sub-division.
4) Development of buildings.
5) Change of land registration system i.e. from RTA to RLA.

In this Report, we only give a summary description of the above processes.

3.2.2.1. Alienation of Government land

The Land Registration Act of 2012 defines land alienation as the sale or other disposal of the rights to land. Our
focus in this Report is the transfer of rights to land from Government to private individuals (alienation of
Government land) and the subsequent registration of the acquired rights under RTA.

Our understanding of the alienation process is derived from various interviews held with MoL staff and from
our review of the Report on Reengineering of the MoL Business Processes.
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The process of land alienation can be summarized as follows:

Fig 3.1: Summary of the land alienation process

Physical
planning;: Allotment of
this includes individual

i,:}llly:;t)[.\);)li]ﬁﬂ, ; : : Registration

‘ Granting of of the title by

title by CoL. the Registrar
of Titles

of land by
creating
boundaries

the parcels to
preparation individuals
of a PDP

We discuss each of the processes below.

a) Physical planning

Physical planning falls under the Department of Physical Planning whose work is guided by the national
demands and statutory requirements as stipulated in the Physical Planning Act of 1996. One of the main
objectives of the enactment of the Physical Planning Act of 1996 was to consolidate the laws dealing with
physical development in urban and rural areas. The enactment of the Physical Planning Act repealed the Town
Planning Act CAP 134 and the Land Planning Act CAP 303.

In regard to alienation of land, the planning process is as summarised below:
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Fig 3.2: Physical planning process in regard to alienation of Government land
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It is important to note that PDPs are sequentially numbered. This 'PDP number' is issued before the PDP is
approved. Upon approval, the PDP is then given a second number, the approval number. It is also important to
note that some PDPs are prepared by District Planning Officers. These plans are then sent to the Department of
Physical Planning Registry for registration and then to the Director of Physical Planning and CoL for approval.

It is also important to note that the Director of Physical Planning maintains a manual register of all submitted
and processed PDPs in his office. This manual record dates back many years and contains both approved and
unapproved PDPs.

b) Issuance of Letter of Allotment to individual parcels

The issuance of a LoA is the responsibility of the CoL. The CoL and by extension Lands’ involvement in the
alienation process can be summarised in four stages:

1. requesting for a PDP as described in fig.3.2 above and its approval;

2. issuance of a LoA;

3. issuance of an Letter of Indent that allows the preparation of a Deed Plan; and
4. granting and registration of title after the land has been surveyed.

The process that is followed in issuing a LoA can be summarised as follows:
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Fig 3.3: The process followed in issuing a Letter of Allotment
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According to Mr Machuka who was a Lands Officer at Ardhi House between 1996 and 2006, the process of
preparing the LoA in this period was:

i.  The CoL would instruct the Senior Lands Officer in charge of a region to draft a LoA. The instructions ;
would be either in writing or verbal.
ii.  The Senior Lands Officer or one of the lands officers would then:

a. goto SPRO to confirm that the parcel in question had not already been allocated;
b. requisition for a blank LoA form from the stores through a requisition form;
c. fillin the LoA in duplicate and sign it; and

d. forward it to the Lands Officer tasked with opening the correspondence file.

Mr Machuka explained that the Lands Officers would not always open a correspondence file upon the issuance
of the LoA as prescribed. This is because a good number of allottees did not accept the LoA once received. The
officers in Lands would therefore only open a correspondence file once the allotee commenced payments. Mr

Machuka further indicated that there was a freeze on the issuance of LoAs in August 1999.

Upon receipt of a LoA, the allotee is, according to the LoA, meant to formally accept the offer in writing and pay
the allotment fees as prescribed in the LoA. The allotee is required to make the relevant payments within thirty

days from the date of formal acceptance of the LoA in writing. In practice we found that this was not strictly

adhered to. It was construed that payments accepted by the MoL after the thirty days had elapsed would signify '

an acceptance of the LoA.

The acceptance letter and copies of receipts are filed in the correspondence file once received. The |
correspondence file is then assigned to the Lands Officer in charge of the area where the parcel of land is

located. After paying the allotment fees, there exists a contract between the allotee and the Government but the |
allotee does not have a registered title or interest over the land until a Grant over the parcel of land is issued by

the CoL and registered.
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c¢) Surveying

Surveying is the responsibility of the Department of Surveys. The Department of Surveys is headed by the
Director of Surveys and is the official agency of the Government of Kenya on all matters affecting land surveys
and mapping. Surveying in Kenya is defined by the Survey Act.

The purpose of surveying in the alienation process is to produce an unambiguous definition of the location of
the parcel of land being alienated. This is a pre-requisite for any land registration or the production of titles.
Cadastral surveying is the means by which the subject parcel of land for registration is identified and located.

Surveys can either be production surveys or non-production surveys. Production surveys result in the
production of a Registry Index Map ("RIM") or a Deed Plan whereas non production surveys do not. Our focus
is on production surveys and specifically those that result in the generation of Deed Plans. For the purpose of
this Report, these surveys can be said to result in two main outputs:

e an updated Survey Plan; and
e aDeed Plan.

The process of survey can be summarised in three stages:

i.  The field survey.
ii.  Updating of Survey Plans at the Department of Survey.
iii.  Issuance of a Deed Plan.

i) Field survey

Field surveys to fixed boundary standards are carried out on request and are executed either by Government
surveyors or by licensed private surveyors. Upon request, the surveyor checks that the necessary approvals and
authority to survey have been obtained from relevant authorities. For a new Grant survey the approving
authority is the:

e LoA issued by the CoL;
e receipts evidencing payment of the fees set out in the LoA; and
e an approved PDP.

Once the surveyor has received the above requisite documents, he/she gathers the relevant Survey Plans
(datum plans) from the offices of the Director of Survey. Datum plans are all the previous Survey Plans in the
vicinity of the allocated parcel and this is done in order to connect the current survey to the national grid of
control points and also check against overlaps. The field surveys are executed in accordance to set standards
stipulated in the Survey Act and its regulations. The Director of Surveys is mandated to ensure that these
standards are met by all surveyors through a quality control process.

On completion of the field survey, the Surveyor prepares a survey report, which he submits to the Director of
Surveys. The survey work is submitted to the Director of Surveys and contains the following set of documents:

i.  aletter from the Surveyor submitting the surveyor's report to the Director of Survey;
ii.  computations file;
iii.  Survey Plan; and

iv. field notes.
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it) Updating of Survey Plans at the Department of Surveys

On receipt of the above documents, the process of authentication of the survey and updating of the survey

records is as summarised below:

Fig 3.4: Summary of the process followed in updating Survey Plans

Acceptance of the survey

documents

«the DoS peruses the
documents and marks to the
officer in charge of the
Cadastral Division (Senior
Assistant Director Cadastral
or "SADC").

«The SADC peruses the
submitted documents,
confirms the genuiness of
submitted documents and
makes a decision as to
whether the work should
proceed to further processing

«The SADC confirms
authenticity by sending
copies of the LoA and PDPs
to originating departments
i.e. Department of Lands and
Department of Physical
Planning for authentication.

«The SADC marks the
submitted documents to the
Senior Records Officer
("SRO") who in turn marks to
a cartographer under him to

out the registration
work.

«The surveyed parcel(s) is
then given a unique
identification number (L.R.
No.), referenced to the
abutting plots and indexed to
adjoining survey plans.

« A registration card is used to
give unique numbers and the
numbers are entered in the
‘green book’.

«The number of the newl
registered survey plan(s{ is
entered on all the old survey
plans in a process of cross-
referencing.

Registration and cross- :
o R Quality Control
referencing )

« A preliminary checking of
mathematical data as
observed in the field is
checked against existing
standards of observations,
recordings and general
conduct of the survey as spelt
out in the Cadastral Checking
Office Report Form SK/L/38.

«The work is then forwarded
to the Final Checker who
scrutinizes the work of the
Preliminary Checker and
gives his remarks.

« Among the things scrutinized
by the Final Checker is
whether the survey had been
executed in accordance with
the specified purpose.

«The survey plan is then
signed as approved by the
SADC.

One of the most important steps in the registration process is cross-referencing. This entails the Cartographer
indicating the file and registration number ("FR No") of the new Survey Plan on the old Survey Plans of the
area. By doing this, the Cartographer indicates to any surveyor using the old Survey Plan that there is a new and
updated Survey Plan. Cross-referencing ensures that:

e encroachments or overlaps are avoided,
o alerts the quality control section of the existence of other surveys on or in the vicinity, and
e acts as a data checking mechanism to ensure consistency between surveys.

After the final checking, the Final Checker makes a recommendation on the suitability of approval or otherwise,
for the SADC, to take a decision. Statutory fees are then assessed and the CoL or the Licensed Surveyor
informed of the approval of the survey in writing.

Once the survey is approved, the CoL, who would have been advised accordingly, may then issue a Letter of

Indent for a Deed Plan.

Authenticated survey jobs which are under the RTA are also forwarded to the Charting Section for charting.

Charting is the inclusion of the specific Survey Plan into the topocadastral sheet of the area. In simple terms, it
is the updating of the map of that area to include the new plot and LR No. We understand that the Department
of Surveys has not been keen on updating topocadastral sheets.
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it1) Issuance of a Deed Plan

Below is the summary of the process followed in preparing and issuing Deed Plans after a Letter of Indent is
received from the CoL.

Fig 3.5: Summary of the process followed in preparing and issuing Deed Plans

Indent letter is received and commented on by the DoS or his
deputy for onward transmission to the Senior Assistant
Director Cadastral

The Senior Assistant Director Cadastral authorizes drawing
or processing of the deed plan after checking the survey plan
and computation files

The deed plan is then forwarded to the Survey Records
Officer for assigning a unique number. This deed plan
number is then reflected on the survey plan

Checking is then carried out by the Deed Plan Drawing
Office for correctness

The deed plan is then taken to the Deed Plan Officer for
signing and sealing.

Upon preparation, the sealed linen copy of the Deed Plan is sent to the CoL. The original Deed Plan and related
documents are taken to Survey Records Office for storage.

d) granting of title

The process of granting a title begins with a Letter of Indent written to the Director of Surveys for a Deed Plan.
A Letter of Indent is usually written by a Lands Officer on behalf of the CoL and requires that the Director of
Surveys prepares and submit a sealed Deed Plan to the CoL.

On receipt of the Deed Plan:

a) a Senior Lands Officer gives instructions to the Principal Registrar of Titles who in turn instructs the
typing pool to type the required information on a form of title.

b) the Registrar of Titles peruses the typed document for any errors and forwards the form of title
through a Senior Lands Officer, the Assistant CoL, the Senior Assistant CoL, the Deputy CoL and finally
to the CoL for signing.

¢) The signed Grant (which is by now an unregistered title) document then goes to the Principal Registrar
of Titles for registration.
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e) Registration of title

Land registration under the RTA registration regime is done at the Central Registry. Land registered under the
RLA registration regime is handled from the District Registries.
It has been a practice since the early 1990s to verify the Deed Plans with the Director of Surveys (as the

originating authority) before registration.

The process of registration starts with the assessment and collection of Stamp duty and other prescribed
registration fees.

Once the relevant payments are made, the procedure for registration is as summarised below.

Fig 3.6: Summary of the process followed in registering a Certificate of Title under RTA

« The Lands Officer completes an Application for Registration form
(booking form) in quadruplicate.

. - « The title is received, stamped and booked at the booking counter upon
unrengtered tltle ) payment of the prescribeg fees.

i 1 « A Day Book number is given and one copy of the form is given back to the
bOOklng and Stamplng Lands Officer i.e the presenting officer.

Receipt of

+ The title and accompanying documents are taken to the Auditor to verify
payments of stamp duty and land rent.

» The title is then taken to an Investigation Officer who checks whether the
documents are properly drawn and whether there are any encumbrances
that would prevent registration.

Auditing and
investigation

1 1 « The Registration Officer gives an IR number and writes that the grant has
Makl,ng Of entries and been registered on both the Registry copy of the Title and on the Original
signing by the Title. The time and date of registration are indicated.

R : « The Registrar of Titles counterchecks the entries made and the legality of
egIStI'aI' the documents and if found in order, signs the Title.

» Once reﬁjstered, the documents are photocopied and sealed by the
i

1 1 Dispatching Officer.
Photocopy:mg, Seahng « Copies of the original documents are kept in the relevant deed files.
and dlSpatCh » The original documents are sent to the booking counter for dispatch to the

presenting officer for release to the registered owner.

Under section 27 of the RTA, every Grant is deemed and taken to be registered under the Act as soon as it has
been marked by the Registrar with folio and volume, so as to indicate its place in the register. Further, every
transfer and other instrument purporting to transfer or in any way to affect the land under this Act are deemed
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to be so registered as soon as a memorial'! has been entered in the register upon the folio constituted by the
existing Grant or Certificate of Title of that land.

It is important to note that under section 32 of the RTA, no instrument, until registered in the manner
described under the Act can pass any interest in land. Of relevance to our investigations, a Grant, a lease or a
surrender of title will be deemed registered if such registration is complete as described under section 27 of the
RTA.

3.2.2.2. Compulsory acquisition

The Government may compulsorily acquire private land for public benefit under specific conditions. These
conditions were provided for under Section 75 of the Independence Constitution. The conditions stipulated
under the Constitution were that:

(a) the taking of possession or acquisition is necessary for inter alia the interests of defence, town and
country planning and development or utilization of property so as to promote public benefit;

(b) the necessity therefore is such as to afford reasonable justification for the causing of hardship that may
result to any person having an interest in or right over the property; and

(c) provision is made by a law applicable to that taking of possession or acquisition for the prompt
payment of full compensation.

The law on compulsory acquisition of land for public benefit is contained in the Land Acquisition Act, Chapter
285 of the Laws of Kenya ("Land Acquisition Act"). The procedure for compulsory acquisition of land as set out
in the Act as summarised below:

1 “memorial” means the entry signed by the registrar on the Grant or certificate of title embodied in the register
of any instrument presented for registration with the time of registration.
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Fig 3.7: Summary of the process followed in compulsory acquisition of land

«This is done in two stages the first of which is a preliminary

5 - % Gazette notice by the CoL on behalf of the Minister

IV (L) T (5 (a ) (M - This is followed by a substantive notice issued after the Minister is
satisfied that the acquisition of the land is necessary and
justifiable.

Demarcation of the «Where the land to be acquired has not been marked out, the CoL

directs that the land be marked out and measured and a plan of
land the land to be prepared.
Notice of inquiry, «The CoL gives a notice of inquiry and then holds an inquiry to

determine who has interest over the land and its value.

« A notice of award of compensation is then prepared after which
the CoL pays full compensation awards as soon as practicable.

award and payment of
compensation

i «Where only part of the land comprised in documents of title has
Survey (iﬁ:‘:lmalnlng b}tlze? ac(;;uired, tlée CoL sees to it that a final survey is made of all
the land acquired.

«The ((Jioﬁ‘ sell)'ves notice tsl'clating that not late;llth:kn 60 days after fthe
& . award has been made, the Government shall take possession o

Tak(llng of.posstg ls Sl(()in the land and the title to the land will vest in the Government.

and vesting of lan « Upon taking of possession, the land vests in the Government

absolutely free from encumbrances.

It is essential to note that the documents evidencing title to the land acquired are delivered and surrendered to
the Registrar of Titles upon acquisition. On receipt of the documents of title, the Registrar is supposed to:

a. where the whole of the land comprised in the documents has been acquired, cancel the documents;

b. where only part of the land comprised in the documents has been acquired, the land acquired is excised
from the original parcel and new title issued over the un-acquired portion.

Upon receipt of the documents of title, the Registrar is also meant to cause an entry to be made in the register

recording the acquisition of the land under the Act.

Alienation and allotment of compulsorily acquired land to private individuals

Section 3 of the Government Lands Act provides that the President may subject to any other written law, make
grants or disposition of any estates, interests or rights in or over unalienated Government land. Once land is
acquired through the process of Compulsory Acquisition, it becomes Government land. There is no provision in
the law which states that the land acquired for a specific public purpose ceases to be available for alienation and
allocation to private individuals. We, however, make reference to a High Court decision by Justice Waki which
interprets the law in this regard.
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|
In Niaz Mohamed Jan Mohamed V Commissioner of Lands & 4 others (1996) eKLR Justice Waki

ruled as follows

“The Court is not persuaded that upon compulsory acquisition of land and the consequent vesting of
that land in government then the land falls to be used by the government in any manner it desires.
There is plainly no such carte blanche intended in the provisions of the law. The land must be used
subsequent to the acquisition, for a lawful purpose, and the only lawful purpose is the one for which it
was acquired. He further notes that such land“ ...can neither be alienated by the Local Authority nor
the Government under the Government Lands Act ... If it were not so, and taken to its logical
conclusion, a loophole would be created for any government which does not mean well for its citizens,
to compulsorily acquire whole sections of a city or town or other developed property on the pretext of
public good, compensate the owners of the property acquired with taxpayers’ money and then turn
round and dish out those properties to favored citizens of its choice or the enemies of the state:
Parliament could not have intended such preposterous consequences...”

(See attached at appendix 6 — Justice Waki’s decision)

3.2.2.3. Consolidation and subdivision

Consolidation and subdivision are taken as developments on land. As such, most subdivisions will require the
services of a Physical Planner. The agencies involved in granting approvals for subdivision include the CoL,
Director of Surveys, Director of Physical Planning and the relevant Local Authority.

Once the Local Authorities have given their approvals, the approved subdivision plans are used in processing
new certificates of title in a process akin to the one described above. In this case, the approved subdivision plan
plays the same role as the PDP.

The process followed in granting approvals for consolidation and subdivision of land at the Local Authority can
be summarised as follows:

Table 3.3: Process followed in consolidation or subdivision of land

Process Steps and officers involved

Paying of requisite ratesto e Land owner submits a copy of the title deed and his details (PIN
the Local Authority certificate, ID) to the Council Valuer.

e The Council Valuer (Valuer) carries out a search at the Land Registry to
confirm the details of the parcel.

¢ Upon confirmation, the Valuer carries out a valuation of the parcel of land

o The Valuer then enters the details of the plot and its owner in the
supplementary valuation roll of the Council.

e The Council can then demand for and accept rates from the owner of the
land.

Obtain preliminary e This is dependent on the terms in the title deed.

approval to subdivide ¢ Some titles will require that the CoL assents to a subdivision in principle

before the subdivision process can start.

Application for approval to Land owner obtains a Rates Clearance Certificate after paying all requisite
subdivide land rates to the Council.

¢ Land owner applies for approval to subdivide his/her land through a
prescribed form:- the PPA 1 form.

o They attach a copy of the title deed, Deed Plan, rates clearance certificate
and the proposed subdivision plan prepared by a registered physical
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Process Steps and officers involved
planner.
e The land owner pays requisite processing fees to the Council.

Circulation of the e Other than in Nairobi, all sub-division and consolidation requests must be
application circulated to the District Physical Planner for approval.

o Applications may also be circulated to among others: the District Lands
Officer and the District Public Health Officer

e The circulation is done via a prescribed form: PPA 1 form

Approval of the plan ¢ The plans may be considered by a Council technical committee if one
exists.

e The subdivision plan is considered and approved by the Town Planning
Committee. The plan is then stamped approved.

e The approval is communicated to the developer through a prescribed
form: the PPA 2 form.

The subdivision scheme must be approved by the District Physical Planner who should ensure that the plots
sizes are acceptable; enough public spaces have been left and all plots are accessible. The District Physical
Planner is also the custodian of zoning plans for the District and should know what type of developments are
acceptable in a particular area.

Though we have included the process of valuation in the table above, this is an independent process as plots are
valued and rates paid even where no developments have been contemplated. We however include the valuation
process here as clearing all outstanding rates is a requirement in giving any development approvals.

It may be important to note also that the supplementary valuation rolls are used to update a Council's valuation
roll every ten years.

3.2.2.4. Development of structures

As noted above, the Physical Planning Act gives the responsibility of approving developments including
constructions to Local Authorities. The development approval process that is followed by the CCN is described
in pictorial form overleaf. We note that most Local Authorities such as the Mavoko Council will use the District
Lands, Planning and Public Health officers rather than their own officers in the approval process due to
capacity constraints.

All Local Authorities however require that the applicant satisfies the following conditions before they apply for
approvals:

e  Posses documents to prove ownership of the land:
- The title documents required by Local Authorities include title deeds, approved subdivision plans.
-~ Architects are expected to also request for these documents before designing any developments.

e Have a competent architect prepare the building plans:

—  The Architect must be registered
- His registration certificate should be attached to the application.

We note that the technical committee that is included in the CCN approval process overleaf is unique to CCN
and the Physical Planning Act only requires the ratification of the Town Planning Committee.
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Fig 3.8: Summary of the process followed in approving developments

Apply for approval by the CCN

Done through a standard fdrm that includes zoning Applicant attaches drawings, architect's certificates and
poli receipts showing payment of rates

Payment of approval fees

|¢

If application is in order, the Development Controls Fees are paid in the City Hall banking hall and receipts
section calculates fees based on floor area issu

Circulation of plans for approval by various departments

|¢

Circulation depends on the type of development and zone Ciculatior;li:;dtgtgitly ir;gmﬂ “eem;;llt’:r:s, EOE rwardc it l'JP' lannings

Technical Committee approval

|¢

Particular m;l:t lﬁ%‘: g;rpmﬁon by the Committee sits every two weeks to consider applications

Ratification by the Town Planning Committee

|¢

The Technical Committee is not provided for in the : . . . : .
Physical Planning Act and its approvals need to be ratified Role is to ratify 31“}’1“5}' Policy Im_plet!ex‘lientatlo‘r’lalsectlon will
by the Town Planning Committee. e SO D T e

Statutory inspection

|¢

Final statutory By-law 16 stipulates that developer must A CCN technical person carries out the final inspection,
notify the Council once construction is completed fills and signs a prescribed card

Occupational certificate

|¢

Issued after final statutory lg:lalsipection card is filled and forwarded for apgx(‘)oval alongside letters from the Architect and
QS, plumbing certificate and duly completed statistical forms from the Kenya Bureau of Standards
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We note that developments that are next to certain critical installations require further approval. According to
the Physical Planning Act, a Local Authority may in considering development applications consult "such other
relevant authorities as the Local Authority deems appropriate". Pursuant to this provision and for
developments around aerodromes, CCN indicated that they used to (before 1997) consult and seek approval
from KCAA for civilian installations and from the Kenya Air Force (“KAF”) for MAB. Such approvals were
sought and granted at the circulation phase. CCN has recently resumed this consultation. The Mavoko Council
however indicated that they do not consult these agencies.

Local authorities have the powers under the Physical Planning Act to remove or cause to be removed any
unapproved developments. They must however issue a notice of such intent using the prescribed form PPA 7.

3.2.2.5. Change of land registration system from RTA to RLA

On the enactment of the RLA in 1963, the intention was to have land registered under the other different
regimes to be consolidated under the RLA. As such the RLA allows the transfer of registration of title from other
regimes to RLA. The RLA does not however stipulate the procedure to be followed.

The MoL has however come up with a process that is followed in transferring land registration from RTA to
RLA. The process is as follows:

1) The registered owner of a parcel of land makes an application to the Chief Lands Registrar for the
conversion of the registration from RTA to RLA. The application is accompanied by a certified copy of the
title.

2) The Chief Lands Officer then writes to the Director of Surveys to confirm whether the conversion is viable
in terms of any existing RLA registration blocks.

3) The Director of Surveys confirms to the Chief Land Registrar whether it is possible to convert the records or
not.

4) If the response of the Director of Surveys is to the affirmative, the Chief Lands Officer then prepares a draft
Legal Notice which is forwarded to the Attorney General for approval.

5) The Attorney General approves the draft Legal Notice and forwards it to the Chief Lands Registrar. The
ownership of the parcel of land is confirmed and then the draft Legal Notice is forwarded to the Minister of
Lands for execution, through the CoL and the PS, MoL.

6) After execution of the Legal Notice by the Minister, the Chief Land Registrar forwards the Legal Notice to
the Attorney General for publication by the Government Printer.

7) The registered proprietor then surrenders the original title to the Chief Lands Registrar which is converted
and forwarded to the relevant District Lands Registrar for issuance of the title under the provisions of the
RLA.

8) Issuance of new Title under the RLA by the relevant District Lands Registrar.

We will refer to the above process in the remainder of this Report.
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3.3. Laws and regulations governing evictions and
demolitions

This investigation was prompted by the evictions and demolitions that occurred in late 2011. We discuss the
evictions and demolitions in detail in section 5 of this Report. In this subsection, we briefly set out the various
laws which provide for evictions and demolitions in circumstances relevant to this investigation.

The subsection is divided into the following:
i.  Trespass on land
ii. Kenya Airports Authority Act
iii.  Civil Aviation Act
iv.  The Physical Planning Act

We shall consider the sections below in our analysis of evictions and demolitions in the affected parcels of land
and establish their application in the evictions and demolitions.

3.3.1. Trespass on land

Under common law, trespass on land arises when one enters into or remains on the land of another without his
permission, or if permission has been granted to enter, he remains on the land after expiration of the licensed
period without authority of the owner. Trespass on land can also arise where one puts or allows his property to
remain in, on or over the land of another without his consent.

The land owner has a right to remove the trespasser and/or his property on his land by using reasonable force.
However in doing so, he should not use unreasonable force or violence or otherwise obtain possession extra-
judicially or act illegally. The latter constitutes a forcible entry which is criminalized under section 9o of the
Penal Code (Cap 63 Laws of Kenya). Therefore, unless a trespasser consents or agrees to give up possession of
the land, the landowner has to refer to a competent Court or a statutory tribunal to obtain an order for
possession.

The landowner is also entitled to an injunction to restrain trespass.

Trespass is also criminalised under the Trespass Act (Chapter 294 of the Laws of Kenya) and a trespasser can
also be charged for an offence of forcible detainer under of the Penal Code.

3.3.2. Kenya Airports Authority

The KAA Act establishes the KAA as a body corporate with perpetual succession and a common seal and having
capacity in its corporate name to sue and be sued and to acquire, hold and dispose of property. KAA is tasked
with the responsibility of the construction, operation and maintenance of aerodromes related facilities in
Kenya.

The KAA Act gives the KAA the power to prohibit, control or regulate the presence of any person, aircraft or
goods within any prescribed aerodrome or any premises "controlled or occupied” by KAA. Under section 14(1),
any authorized officer of KAA has powers to enter upon any land and to

"remove or cause to be removed any obstruction, materials, structures or buildings including
slaughter-houses which are likely to attract birds that may be hazardous to aircraft operations.”
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Under section 15 of the KAA Act, any authorized employee of KAA may for the purposes of the Act, enter upon
land and cut down or remove any tree or other obstruction, not being a building or execute such other works as
may be necessary to prevent the occurrence of any accident or to repair any damage caused as a result of any
accident. And if such tree or other obstruction cut down or removed came into existence subsequent to the
construction of any aerodromes or to the service being provided thereafter, no compensation is payable to the
effected person(s).

Where any building is erected in a manner that is likely to interfere with the operation of any service provided
by the KAA, KAA is entitled, unless where prior consent of the MD of KAA had been obtained to the erection of
such building, or the building has been modified to the satisfaction of the MD, apply to the High Court for an
order for the demolition or modification of such building, or, as the case may require, for the payment to KAA of
the cost incurred in the necessary resetting or replacement in order to prevent such obstruction or danger and
the Court at its discretion may grant such order as it may deem fit as to the payment of compensation and costs.

3.3.3. Kenya Civil Aviation Authority

The Civil Aviation Act (the “CA Act”) makes provisions for the control, regulation and orderly development of
civil aviation in Kenya and for other incidental matters. The CA Act established the KCAA as a body corporate.
The object and purpose of KCAA is to plan, develop, manage, regulate and operate a safe, economical, and
efficient civil aviation system in Kenya. The functions of KCAA are set out in section 3A of the CA Act.

The CA Act gives KCAA power to control and restrict buildings in a ‘declared area’. Under the CA Act, a
‘declared area" is defined as "any area adjacent to or in the vicinity of an aerodrome which the Minister may
by notice in the Gazette declare to be a declared area.”

Under section 9 of the Act and in the interests of the safety of air navigation, the Minister may, by order
published in the Gazette, prohibit the erection within a declared area of any building or structure above a height
specified in the order.

Under section 10 of the Act, the Director-General of KCAA may by order, where he considers that provisions for
the safety or efficiency of air navigation ought to be made, and subject to any conditions specified in the order,
require or authorize either the owner or occupier of any land on which the obstruction is situated or any other
authorized person, to enter upon the land and carry out such work as is necessary to enable the warning to be
given or the obstruction to be reduced in height. The KCAA is supposed to compensate any person(s) affected
by the order and having interest in the land for any loss or damage suffered.

Under section 3B(2) of the CA Act, KCAA should discharge its functions without prejudice to the functions of
KAA.

3.3.4. Physical Planning Act

Under the Physical Planning Act, no person is authorized to carry out a ‘development’ within the jurisdiction of
a Local Authority without a development permission granted by the Local Authority. The term ‘development’ is
defined in the Physical Planning Act to include, but not limited to, "the making of any material change in the
use or density of any buildings or land or the subdivision of any and erection of such buildings or works and
the carrying out of such building operations”.

Under section 38 of the Physical Planning Act, where a development is carried out without the required
development permission having been obtained, or compliance with any conditions of development permission,
the Local Authority may serve an enforcement notice on the owner, occupier or developer of the land. The
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enforcement notice should specify the development alleged to have been carried out without development
permission, or the conditions of the development permission alleged to have been contravened and such
measures as may be required to be taken within the period specified in the notice to restore the land to its
original condition before the development took place, or for securing compliance with those conditions, as the
case may be, and in particular such enforcement notice may require the demolition or alteration of any building
or works or the discontinuance of any use of land or the construction of any building or the carrying out of any
other activities.

Under section 39 of the Physical Planning Act, where there is non-compliance with an enforcement notice, the
Local Authority may, inter alia, enter on the land and take those measures and may, recover the costs and
expenses resulting from its action from the offender.

Under section 45, the Physical Planning Act " Any notice or order under this Act shall be made in writing and
any notice or order shall be served or given to any person or his agent or shall be sufficiently served if is left
at the last known postal, residential or business address of the person to be served or if it is so sent by
registered post addressed to the person, and in the latter case the notice or order shall be deemed to have been
recetved by the person in the ordinary course of post".

The Physical Planning (Enforcement Notices) Regulations of 1998 requires a Local Authority to maintain a
register of all enforcement notices served. This register should be available for inspection by the public.
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3.4. Other relevant legal & procedural matters

There are other legal issues and procedural matters that are relevant to this investigation which we shall put in
context as we make conclusions on the findings. These include applicable international laws and the laws
relating to declared or protected areas. We also discuss the matter of adverse possession. Accordingly, under
this subsection, we cover the following:

Declared and protected areas
Laws governing aviation

Human rights aspects

Adverse possession or prescription

> wpr-

3.4.1. Declared and protected areas (Military and Aerodromes)

Certain areas are designated as declared or protected areas. The declaration of an area as a declared area or
protected area has the effect of restricting the use to which the parcel of land may be put into or restricting
access to the area without permission. The statutes that make provision for the declaration of declared areas
and protected areas for our purposes are as follows:

a) The Protected Areas Act (Cap 204 Laws of Kenya)
b) The CA Act (Cap 394 Laws of Kenya)
¢) The KAA Act (Cap 395 Laws of Kenya)

a. The Protected Areas Act (Chapter 204 Laws of Kenya)

The Protected Areas Act makes provisions for the prevention of the entry of unauthorized persons into areas
which have been declared to be protected areas. Under the Act, a protected area means “any area, place or
premises in relation to which an order made under section 3 is in force.”

Section 3(1) empowers the Minister responsible for internal security, by order published in the Gazette, to
declare such area, place or premises to be a protected area under the Act. Where it appears to the Minister to be
necessary or expedient in the interest of public safety and public order that special precautions should be taken
to prevent the entry of unauthorised persons to the declared area, place or premises, the Minister may declare
such area, place or premises to be a protected area.

No person should be in a protected area without the permission of the prescribed authority or such other
person as may be specified in the order, subject to any exemptions for which provision may be made in the
order.

An order declaring a protected area is required to be laid before the National Assembly at its next sitting after
the making of the order. Precautions should be taken to prevent inadvertent or accidental entry into the
protected area. The protected area should be fenced and prominent display of warnings notices erected.

The declared Protected Areas under the Act are listed in the subsidiary legislation to the Act.

Among the declared protected areas under the Act is the KAF Aerodrome at Eastleigh in the Nairobi Area.

b. CA Act Chapter 394 Laws of Kenya

Section 9 of the CA Act empowers the Minister to prohibit the erection within a declared area of any building or
structure above a height by any order published in the Gazette where the Minister considers it to be necessary
in the interest of the safety of air navigation.
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Under the CA Act, “declared area” means “any area adjacent to or in the vicinity of an aerodrome which the
Minister may by notice in the Gazette declare to be a declared area.”

Aerodrome is defined to mean “any defined area on land or on water, including any building, installation or
equipment therein, used or intended to be used either wholly or in part for the arrival, departure and surface
movement of aircraft, and includes any such area as the Minister may by notice in the Gazette declare to be
an aerodrome”.

c. The KAA Act (Chapter 395 Laws of Kenya)

Aerodrome is defined under section 2 of the KAA Act to mean “a defined area including any buildings,
installations and equipment intended to be used either wholly or in part for the arrival, departure and surface
movement of aircraft.”

The KAA Act under section 4 gives the Minister powers to transfer to KAA any property belonging to the
Government which is necessary or useful for the performance of the functions of KAA. The transfer is effected
through Gazettement of the order and the property shall vest in KAA without further assurance.

The KAA also has powers to acquire land required for its purposes under section 13. Where the land is not
public land, KAA may acquire such land through negotiation and agreement with the registered owner of the
land. Where the land is public land, the KAA should notify the Minister for lands that the land is required for its
purposes. Under the section, where the land is not public land, the land may be acquired under the powers of
compulsorily acquisition.

3.4.2. Laws governing aviation

In addition to the CA Act and the KAA Act that are described above, the following two other statutes are also
relevant to aviation:

a) The Aerodrome (Control of Obstructions) Act (Chapter 396 Laws of Kenya)
b) The Chicago Convention 1944

a) The Aerodrome (Control of Obstructions) Act (Chapter 396 Laws of Kenya)

This Act makes provisions for the control and removal of obstructions on land adjacent to and in the vicinity of
aerodromes. The act defines aerodromes to mean “any land or water which the Minister may, by notice in the
Gazette, declare to be an aerodrome for the purposes of the Act...”

Declared area is defined to mean “any area, adjacent to or in the vicinity of an aerodrome, which the Minister
may, by notice in the Gazette, declared to be a declared area for the purposes of the Act.” The Aerodromes Act
empowers the Minister, by order in the Gazette, to prohibit the erection within a declared area any structure
above a height specified in the order.

The Minister may require the owner, lessee or occupier of land within a declared area to remove or reduce in
height any structure or tree on such land which is above the specified height or natural growth which, in the
opinion of the Minister, is likely to cause an obstruction to aircraft. The Aerodrome Act provided for
compensation for damage suffered as a result of the reduction in height or removal of the structure, tree or
natural growth.

The Aerodrome Act prohibited the planting of trees within the declared area without the consent of the Minister
in writing.
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The land declared to be aerodromes and the areas declared to be declared areas are set out in the subsidiary
legislation to the Aerodromes Act.

b) The Chicago Convention of 1944

The main international convention that Kenya has ratified that touches on civil aviation is the Convention on
International Civil Aviation of 1944 ("the Chicago Convention").

The Chicago Convention was signed on 7 December 1944 in Chicago U.S.A. by 52 signatory states. It received
the requisite 26 ratification on 5 March 1947. It came into effect on 4 April 1947. Kenya deposited its
Notification of Adherence on 1 May 1964. The Convention currently has 191 parties.

The Convention established the International Civil Aviation Organization ("ICAO") in 1944 as a specialized
agency of the United Nations to promote the safe and orderly development of international civil aviation
throughout the world. It sets standards and regulations necessary for aviation safety, security, efficiency and
regularity, as well as for aviation environmental protection. The Organization serves as the forum for
cooperation in all fields of civil aviation among its 191 member states.

The Convention states that signatories to the Convention should collectively work to harmonize and standardize
the use of airspace for safety, efficiency and regularity of air transport. All the states signatory to the Chicago
Convention, are obliged to implement the Standards and Recommended Practices ("SARPs"). SARPs are
published as Annexes to the Chicago Convention. Some of the Annexes that are relevant to this Report include:

e Annex 14 — Aerodromes, and
e Annex 17 - Aviation Security

Each signatory State is obliged to establish a Civil Aviation Authority to oversee among other areas, the:

e designing and construction of aerodrome facilities; and
e managing the air traffic inside a country's airspace.

Under section 3B(4) of the CA Act the KCAA is under an obligation to carry out its functions in a manner
consistent with the Chicago Convention, any Annex to the Convention relating to international standards and
recommended practices and any amendment thereto.

3.4.3. Human rights considerations
We discuss these considerations under two headings:

1. The Current Constitution
2. International treaties on protection of people’s rights and freedoms.

3.4.3.1. The Current Constitution

Chapter 4 of the Current Constitution, commonly referred to as the Bill of Rights, makes provisions for the
protection of fundamental rights and freedoms of individuals. The Bill of Rights applies to all law and binds all
state organs and persons. Pursuant to Article 21 of the Constitution, it is a fundamental duty of the state and
every state organ to observe, respect, protect, promote and fulfil the rights and fundamental freedoms under the
Bill of Rights. Under Article 24 of the Constitution, a right and/ or fundamental freedoms in the Bill of Rights
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should not be limited except by law, and then only to the extent that the limitation is reasonable and justifiable
in an open and democratic society based on human dignity, equality and freedom.

The practice of forced evictions which refers to the involuntary removal of persons, families and groups from
their homes and communities has been widely condemned as constituting violation of human rights. The
human rights that may be violated by forced evictions include the right to human dignity, freedom and security
of the person, protection of the right to property and economic and social rights.

In relation to evictions and demolitions, the Constitution provides that the state may regulate the use of any
land or interest in, or right over, any land, in the interest of defence, public safety, public order, public morality,
public health, or land use planning.!2 In contrast, the Bill of Rights makes provisions for the protection of
certain fundamental rights and freedoms in relation to property ownership, use and occupation. These include:

Protection of the right to property.
Right to human dignity

Freedom and security of the person
Access to information

Economic and social rights

LA A S

a) Protection of the right to property

Article 40 (3) of the Constitution provides that the State shall not deprive a person of property of any
description, or any interest in, or right over, property of any description, unless the deprivation:

a. results from an acquisition of land or an interest in land or conversion of an interest in land, or title to land,
in accordance with Chapter Five; or

b. is for a Public purpose or in the public interest and is carried out in accordance with the Constitution and
any Act of parliament which:

i.  requires the prompt payment in full, of just compensation to the person; and
ii. allows the affected person access to a Court of law.

It further states that provision may be made for compensation to be paid to occupants in good faith of land
acquired. The rights envisaged under Article 40 do not however extend to property that has been found to have
been unlawfully acquired.!?

b) Right to human dignity
Article 28 of the Constitution provides that every person has inherent dignity and the right to have that dignity

respected and protected.

¢) Freedom and security of the person

Article 29 provides that every person has the right to freedom and security of the person, which includes the
right not to be treated or punished in a cruel, inhuman or degrading manner.

12 Article 66 of the Constitution.
13 Article 40 (6) of the Constitution.
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d) Access to information

Article 35 of the Constitution provides that every citizen has the right of access to information held by the State
and any other person which inter alia is required for the exercise or protection of any right or fundamental
freedom.

It further provides that every other person has the right to the correction or deletion of untrue or misleading
information that affects the person.

e) Economic and social rights

Section 43 of the Constitution inter alia provides that every person has the right to accessible and adequate
housing and that the State shall provide appropriate social security to persons who are unable to support
themselves.

Pursuant to the foregoing, the Government is already undertaking various intervention measures towards the
realization of these rights including the resettlement of internally displaced persons (“IDPs”) and the slum
upgrading programme under the Ministries of Special Programmes and Housing and Settlement respectively.
There is also in place a pilot social support programme which caters for vulnerable and poor people who are
unable to support themselves.

This is pursuant to the widely accepted human rights principle of "progressive realization of certain social and
economic rights”. This principle acknowledges that some of the rights (for example, the right to housing) may
be difficult in practice to achieve in a short period of time, and that states may be subject to resource
constraints, but requires them to act as best as they can within their means.

3.4.3.2. International treaties on protection of people’s rights and freedoms

Article 2(6) of the Current Constitution provides that any treaty or convention ratified by Kenya forms part of
the laws of Kenya, provided that such law is not inconsistent with the Constitution. Kenya has ratified certain
treaties in relation to the protection of fundamental rights and freedoms of individuals, which pursuant to the
said constitutional provision are now part of Kenyan law. These include:-

1) The International Convention on Economic, Social and Cultural Rights (the “ICESCR”); and
ii) The International Covenant on Civil and Political Rights (ICCPR).

i) The International Convention on Economic, Social and Cultural Rights

Article 11.1 of the ICESCR provides for the right to adequate housing. The Human Rights Committee on
Economic, Social and Cultural Rights in its General Comment No. 7 (1997) defined forced eviction as
‘permanent or temporary removal against their will of the individuals, families and/or communities from
their home and/or land which they occupy, without the provision of, and access to, appropriate forms of legal
or other protection’. The Committee observed that all persons should possess a degree of security of tenure
which guarantees legal protection against forced eviction, harassment and other threats. It concluded that
instances of forced eviction can only be justified in the most exceptional circumstances, and in accordance with
the relevant principles of international law. It further recommended that evictions should only be conducted
after all feasible alternatives to eviction are explored and after due process protection are accorded to the
affected persons.
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The ICESCR imposes an obligation on State Parties to ensure that no discrimination is involved in any eviction
nor should evictions render persons homeless or vulnerable to other human rights violations. Where those
affected cannot provide for themselves, the State Parties must take appropriate measures, to the maximum of
its available resources, to ensure that adequate housing, resettlement or access to productive land is available.

The United Nations Commission of Human Rights has established that forced evictions constitute a gross
violation of human rights and in particular, has laid emphasis on the right to housing. Governments have been
urged to take measures aimed at eliminating the practice of forced evictions and confer legal security of tenure
to all persons threatened with forced evictions. It has also recommended that Governments should provide
restitution, compensation and/or sufficient alternative accommodation or land to persons or communities
which have been forcibly evicted.

The Commentary of United Nations Office of the High Commission for Human Rights of 1997 (General
Comment No. 7) on “The Right to Adequate Housing” (Article 11.1); Forced Evictions”, states at article 15 that
appropriate procedural protection and due process are essential aspects of all human rights but are especially
pertinent in relation to a matter such as forced evictions which directly invokes a large number of rights
recognized in both the international covenant on human rights. The committee considers that the procedural
protections which should be applied in relation to forced evictions which affect the right to accessible and
adequate housing include:

a. an opportunity for genuine consultation with those affected;
b. adequate and reasonable notice for all affected persons prior to the scheduled date of eviction;

c. information on the proposed evictions, and, where applicable, on the alternative purpose for which the
land or housing is to be used, to be made available in reasonable time to all those affected;

d. especially where groups of people are involved, Government officials or their representatives to be
present during an eviction;

e. all persons carrying out the eviction to be properly identified;

f. evictions not to take place in particularly bad weather or at night unless the affected persons consent
otherwise;

g. provision of legal remedies; and

h. provision, where possible, of legal aid to persons who are in need of it to seek redress from the Courts.
ii) The International Covenant on Civil and Political Rights

Article 17 of the International Covenant on Civil and Political Rights (ICCPR) prohibits forced evictions. This
requires that the state’s interference with a person's home should not take place except where it is provided for
or envisaged in the law. Moreover, such evictions should be reasonable in the particular circumstances.
Legislation should also be put in place to define the precise circumstances in which such interference may be
permitted.

The above constitutional provisions and principles enshrined in the above treated were discussed and upheld by
the High Court of Kenya in various cases discussed below.

In Ibrahim Sangor Osman vs. Minister of State for Provincial Administration & Internal Security eKLR
[2011]. In this case, the court inter alia held that the Constitution provided that the Bill of Rights applied to
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all and bound all State organs and all persons (Article 20), and that it was a fundamental duty of the State and
every State organ to observe, respect, protect, promote and fulfill the rights and fundamental freedoms in the
Bill of Rights (Article 21 (1)). Further, the Court observed that all State organs and public officers had a duty to
address the needs of vulnerable groups within the society i.e. women, children and the elderly (Article 21 (3)).
The Court further held that the affected persons were entitled to adequate information on the reasons of the
proposed evictions and the alternative purpose the subject land was to be used had to be indicated, and the said
information be given in accordance with Article 35, which guarantees the right to information. The evictions
were then supposed to be carried out in a manner that respected human dignity, right to life and the security of
the affected.

In Susan Waithera Kariuki & 4 others V Town Clerk, Nairobi City Council & 2 Other eKLR [2011]
the Court made a similar finding regarding forceful eviction and violation of constitutional rights. The
petitioners in this case were resident of several informal settlements in Nairobi. In this case, the Court inter alia
ruled that the fundamental rights of the affected persons as guaranteed under the constitution overrides the
respondent’s (CCN) duty and responsibility to control development in the City of Nairobi under the Local
Governments Act and Physical Planning. The Court further held that the Government has a constitutional
obligation to provide alternative housing. The Court stated that evictions should be done humanely.

The judge observed that Kenya should develop appropriate legal guidelines on forced evictions and
displacement of people from informal settlement so that if people have to be evicted from such settlements the
act is done without violating people’s constitutional rights. The judge proposed the adoption of the guidelines
given by the UN of High Commissioner for Human Rights relating to forced eviction referring to them as
reasonable housing policy.
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3.4.4. Adverse possessions or prescription

Under section 38 of the Limitation of Actions Act (Chapter 22 of the Laws of Kenya) , a person can gain title
over land by virtue of adverse possession. The relevant part of this section provides that:

“38.(1) Where a person claims to have become entitled by adverse possession to land...he may apply to the
High Court for an order that he be registered as the proprietor of the land or lease in place of the person then
registered as proprietor of the land.”

For a person to succeed in a claim of an adverse possession, sufficient evidence must be given in a court of law
and relevant orders obtained to the effect that:

¢ he has been in occupation of the land openly or overtly;

e that such occupation has been continuous and without interruption and with the knowledge of the
registered owner for a period of twelve (12) years or more.

In the case of Amos Weru Murigu v. Marata Wangari Kambi & Another in Nairobi HCCC No. 33
of 2002, the court stated as follows concerning the doctrine of adverse possession or prescription:-

“Where the period of 12 years is not continuous or is interrupted, the period of adverse possession is
broken and must start all over again. But where one trespasser removes another trespasser who is in
adverse possession to the owner and continues to occupy the land, the period of adverse possession is
not broken and the second trespasser is entitled to combine the period of trespass of the first
trespasser to his own. The land claimed by adverse possession need not be all the land comprised in
the title; it may be a portion of it providing that the portion claimed is demarcated well enough to be
identifiable. And as regards assertion of title, it is not enough for a proprietor of the land to merely
write to the trespasser. A letter by the proprietor even if it be through an advocate or the chief of the
area does not amount to assertion of title in law and cannot therefore interrupt the passage of time
for the purpose of computing the period of adverse possession. For there to be interruption, the
proprietor must evict or eject the trespasser but because eviction is not always possible without
breach of peace, institution of suit against the trespasser does interrupt and stop the time from
running.

Possession is a matter of fact that depends on the circumstances of each case. A land owner can lose possession
either by being dispossessed of the land or having discontinued his possession of it. The courts have been
always reluctant to allow an encroacher or a trespasser to acquire a good title against the true owner. Trivial
acts of trespass do not amount to trespass.

It is important to underline that under section 41 of the Limitation of Actions Act, there can be no adverse
possession, inter alia, over ‘Government land or land otherwise enjoyed by the Government’. In law, the term
“Government” is defined to include a government department. Under the Limitation of Actions Act,
“Government” is defined to include state corporations.

In addition, section 42, the Limitation of Actions Act provides that the Act does not apply, inter alia, in
proceedings by the Government to recover possession of Government land or proceedings to which the Public
Authorities Act (Chapter 39 of the Laws of Kenya) applies.
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4. Ownership of land

4.1. Introduction

Pursuant to our terms of reference, we set out to assess the legal ownership and legality of the evictions and
demolitions processes in the following locations which are adjacent to aerodrome related infrastructure in
Nairobi:

e Jomo Kenyatta International Airport (“JKIA”)

e  Wilson Airport (“Wilson”)

e Moi Airbase (“MAB”)

The three airport locations comprise specific areas that were affected by the evictions and demolitions exercise
which took place between October and November 2011. In this section of the Report, we assess the claims to
ownership by various parties over the affected land in these locations. Our review relies on documentation from
the various Government ministries and bodies involved in land administration processes in the affected areas,
and documents and oral submissions made by the various claimants supporting their claims in the affected
areas.

Attached at appendix 8 is a map showing the general locations of the three airports and the affected areas
therein.

Whereas the three airport locations were all affected by evictions and demolitions, each location had its own
unique issues and circumstances that led to the demolitions. We analyse the areas in the three locations and
give an overview of the ownership of the affected parcels of land in each area. We base our assessment on
documents and information received supporting the claims from the various parties.

Our review, comments and conclusions are based on the evidence presented to the team during the fieldwork.
For each location, our approach in considering the claims was to assess the evidence provided by the relevant
Government body involved in the disputes; we then assessed the merits of the various groups with competing
claims and make our conclusions.

4.1.1. JKIA
The JKIA location had three areas in which the demolitions took place:

i.  Syokimau area — The area is part of the original land LR No 3864 measuring approximately 1,005 Ha

(2,484 acres) that was surrendered to the Government by Mr Andrew Macrae Watson as at 30 June
1972 vide a compulsory acquisition in the Gazette notices number 1105 and 1106 of 26 April 1971 (“1971
compulsory acquisition”). The ownership of the land is in dispute between KAA and four groups, i.e.

e Uungani Settlement Scheme Self Help Group ("Uungani");

e Jumbo Community Self Help Group ("Jumbo")/Foster Trading Company Limited ("Foster");

e  Mulolongo Brothers Association ("Mulolongo Brothers"); and

e Ungani Enterprises Limited ("Ungani Enterprises").

We understand that the demolitions that took place in this area were in relation to encroachment on
airport land by the four groups above. We review the ownership claims in detail in section 4.2.2 below,
and the evictions and demolitions in section 5.3.1 of our Report.
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ii.

iii.

Kyang'ombe area — This area south of Mombasa road is located between the highway and the railway
line adjacent to the flight funnel from JKIA. It forms part of the parcels of land acquired in the 1971
compulsory acquisition including LR No 7135/6, 8 and 27. Through various allotments to individuals
over the years, land in this area was subdivided and titles issued to private third parties. Currently it is
depicted by the following Land Reference Numbers; LR Nos. 209/12076 and 20262-81. The parcels of
land are depicted in the Survey Plans No. FR 254/25, and 251/60. These parcels of land are charted on
topographical sheet number SE 5. The area, also known as Kyang’ombe Village was occupied by the
following groups who were affected by the evictions and demolitions exercise:

e Kyang'ombe Settlement Scheme/ Mwangaza Community Based Organisation

e Kyang'ombe Juhudi Self Help Group

e Vigilant Self Help Group

KAA does not dispute ownership of the land in this area. We review in detail the ownership claims to
the land in this area in section 4.2.3 and assess the evictions and demolitions in section 5.3.1 of our
Report.

Though KAA does not lay claim to the land, the affected areas in Kyang’ombe area appear to have been
compulsorily acquired by the Government for airport use.

Maasai and KPA areas — This area is adjacent to Kyang’ombe but located across the railway line,
between the Nairobi National Park fence and the railway line. This area covers both sides of the flight
path from JKIA. It encompasses the Maasai Village and Mitumba Village. The Maasai Village is all that
parcel of land that is under LR Nos 209/13340, 11386-7, 11462, 13543, 11971, 16437, 13721, 14622-3,
14492, 18586, 11804, 12016, 12480-2, 11845, and 11533-4 as depicted in Survey Plans Nos. FR 204/151,
312/59, 208/40, and 230/1230. The KPA settlement is situated on the parcels of land under LR Nos.
209/13419-21, 11143-4, 11125-6, 11249-50, 11410, 12110, 11309-12, 11270 and 12929 as depicted in
Survey Plans Nos. FR 192/176, 273/85 and 362/170. These parcels of land are charted on topographical
sheet number SE 5. The area was occupied by the following groups:

e Dupoto Juakali Self Help Group/ Maasai Dwellers Investors Ltd
e Fakima Self Help Group
e Dafur Self Help Group

KAA does not dispute the ownership of the land in this area as well. We review in further detail the
ownership claims to the land in section 4.2.4 of our Report and assess the evictions and demolitions in
section 5.3.1 of our Report.

Though KAA does not lay claim to the land, the affected areas in the KPA and Maasai areas may have
been public land reserved for other public utilities.

4.1.2. Wilson airport

Wilson airport location had demolitions carried out in only one location, i.e.

i

The Mitumba area - the Mitumba area lies within adjacent to the Wilson airport fence next to the south
eastern take-off runway. The area was occupied by the Mitumba Village and Mitumba School. The land
ownership dispute is between KAA and the Mitumba Village dwellers. Details of our assessment of the
ownership claims are as laid out in section 4.3.1 of our Report. The registered owner of the land in
dispute as per records at MoL is indicated as KAA.
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4.1.3. Eastleigh

The Eastleigh location refers to areas surrounding the Moi Airbase in Eastleigh (“MAB”). The location had three
areas in which demolitions took place:

i.

ii.

iii.

Eastleigh Section III and Biafra area - This is the area along Eastleigh First Avenue, after California
Estate in Nairobi. The area covers land demarcated by:- (i) LR No 36/3 as depicted on Survey Plan No.
FR 47/116 measuring 418.9 Ha (1,035 Acres); and (ii) LR No 36/11/1050 as depicted on Survey Plan
No. FR 329/5. Other than in two cases where plots are said to partially encroach on MAB land, there is
no dispute in the ownership of the land in the area between the Military and the occupants of the land.
However we understand that a buffer zone that was designated as a public road around MAB has been
allocated to private parties. Details of the claims on the land are in section 4.4.2 and our assessment of
the demolitions is covered in section 5.4.3 of this Report.

Kyambiu Village — The Kyambiu Village is located on the south eastern side of MAB extending to the
Nairobi River. It covers the area demarcated by LR No 36/11/1050. The land ownership is disputed
between the Military and individuals who either settled on the area or who we understand hold a LoA
issued by the City Council of Nairobi, to portions of the land. There were no evictions or demolitions
conducted at Kyambiu Village, though we are advised the village was earmarked for demolitions. We
assess the ownership claims in section 4.4.3 and assess the evictions and demolitions in section 5.2.3.
Kitui Village — Kitui area is an informal settlement located to the south west of the Airbase bordering
the flight funnel. Part of Kitui Village falls on what used to be a public road acting as a buffer zone to
MAB. According the Base Commander, Col. Badi, there were no demolitions conducted at Kitui Village,
though we are advised the village was earmarked for demolitions (interview notes for our discussions
with the MAB Base Commander are attached at appendix 79). We assess the ownership claims in
section 4.4.4 and assess the evictions and demolitions in section 5.2.3.
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4.2. JKIA
4.2.1. History of JKIA land

We have traced the legal history of the parcel of land, now known as LR No 21919 on which the demolitions in
Syokimau took place and have made the following observations:-

e The history of the parcel of land on which JKIA is situated (LR No 21919) can be traced to the Aerodromes
(Control of Obstructions) Act which empowers the Minister to declare any land or water to be an
aerodrome for the purposes of the Aerodromes (Control of Obstructions) Act by notice in the Gazette’s.

e The Aerodromes (Control of Obstructions) Act also empowered the Minister, by notice in the Gazette, to
designate any area adjacent to or in the vicinity of an aerodrome, as declared area?®.

On the basis of this power under the Act, the Minister in 1953 declared several parcels of land as aerodrome for

Nairobi Airport, now Jomo Kenyatta International Airport (JKIA), under Section 2 of the Act through Gazette

Notice 1149 of 1953. The Minister also declared certain areas adjacent to the then Nairobi Airport (JKIA) to be

Declared Areas through Gazette Notice No. 1159 of 1953. The same were listed in the Schedule to the Act7.

According to the Aerodromes (Control of Obstructions) Act, the total acreage of the area declared in 1953 within
the Nairobi Airport (as it then was), comprised a total of 4,380 acres (1,773 Ha) "as delineated in the
Boundary Plan No. 273 a copy of which is deposited in the Survey Records Office, Survey of Kenya, Nairobi".

We set out below the chronology of key events that have affected the JKIA since inception:

Issues Approximate '
airport
acreage

Aerodromes Enacted in | The Nairobi Airport as it was then known is | 4,380 Acres
(Control of 1953 (Revised | declared an aerodrome as defined in the
Obstructions) Act edition 1962) | Act. 1,773 Ha

The Act specified the location in terms of
LR Nos and size of all the aerodromes in
the country at the time (including JKIA).

Compulsory 26 April 1971 | The Government through a Gazette notice | 11,039 Acres
Acquisition of 1971 1105 and 1106 of 1971, compulsorily
acquired parcels of land surrounding the | 4,467 Ha
then Nairobi Airport.

The following 27 parcels were acquired in
the 1971 compulsory acquisition, LR Nos:-

a. 7135/6,28,29,8,20,14,25,30 ,
b. 7137/27

c. 7839

d. 7o075/21,3,20,7,8,17,13,10,18,11

e. 7149/3,1,11
12017

g 9041

h

14 Minister is not defined under the Act. May be inferred to be the Minister incharge of transport and aerodromes )
15 Section 2 of the Act

16 Thid

17 Subsidiary Legislation made under the Aerodrome (Control of Obstructions) Act
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Event

Issues

h. 3955/2
i. 3864

The acquisition was meant for the future
development of the Nairobi Airport. The
area of land acquired measured 6,659 Acres
(2,695 Ha)

The Government proceeded to acquire the
land and compensated the original owners.

The land was not surveyed and
consolidated as was required but it
remained Government land vested in the
then Department of Aerodromes.

Approximate
airport
acreage

Survey of part of
the airport land LR
No 3864 in 1977

1977

We understand that there was a survey that
was carried out on part of the airport land
LR No 3864 in 1977 which created LR No
9042/56 measuring 631 acres (255.50 Ha),
as claimed by Ungani Enterprises, one of
the groups claiming part of the airport
land.

However, we did not find any records of the
survey at the Department of Surveys, and
there are no indications as to what the
purpose of the survey was.

This survey was subsequently used by one
of the groups (Ungani Enterprises) as a
basis of their claim to the parcel of land
located within the JKIA.

11,039 Acres

4,467 Ha

Possible
Compulsory
Acquisition of 1982

25 February
1982

The Government through a Gazette notice
no. 439 and 440 of 1982 issued a Notice of
Intention to acquire the land known as LR
No 7149/11/R ("Syokimau Farm"). Part of
the Syokimau Farm had been acquired
during the 1971 compulsory acquisition
(about 450 Acres), and this acquisition was
meant to acquire the rest of the farm. The
area that was to be acquired measured

3,937 Acres (1,593 Ha).

We have not seen any evidence to indicate
whether the Government went through
with the acquisition. The file for the
Syokimau Farm was not available at the
MoL registry.

Assuming the acquisition took place, the
airport land would have measured
approximately 15,000 Acres by then.

We understand that this land forms part of
the land that KAA requires for the
expansion of the airport to accommodate
the second runway for JKIA.

14,976 Acres

6,061 Ha
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Event

Survey of part of
airport land LR No
3864 to create LR
No 13512

Date

1985

Issues

In 1985, a Government surveyor, A.K Njuki
carried out a survey on part of the original
LR No 3864 that was acquired for the
Nairobi Airport in 1971. The survey was
carried out under the instructions of the
CoL for the purposes of a new grant.

The survey delineated on FR 185/26
excised part of the airport land known as
LR No 13512 measuring 247 Acres (100
Ha), and a Deed Plan No. 126696 was
subsequently produced. There is however
no evidence of a title or Grant being
produced subsequent to this.

This survey is what created the new parcel
and LR No that is claimed by Mulolongo
Brothers.

Approximate
airport
acreage
14,976 Acres

6,061 Ha

Survey of part of
airport land LR No
3864 to create LR
No 14231

1987

A survey was carried out in 1987 by a
Government surveyor, L.M Kivuti on part
of LR No 3864. The survey was carried out
to harmonise the coordinate system within
the Syokimau region whose control points
were in different systems. This was
therefore not a production survey as
described in section 3.2.2.

This survey assigned the portion that was
surveyed as LR No 14321 measuring 1,606
acres (650 Ha). There was no issuance of a
deed plan or title.

This survey would later be used by Uungani
Self Help Group and Jumbo Self Help
Group as a basis to their claim on the land
for which they had a dispute with KAA.

14,976 Acres

6,061 Ha

Nairobi Airport
Boundary Plan No.
NBI/C/108 of 1991

19901

In 1991, the former Department of
Aerodromes prepared a physical
development plan to show the extent of
JKIA. The plan is referred to as the Nairobi
Airport Boundary Plan No. NBI/C/108
("Plan No. NBI/C/108") and a copy was
deposited with the Director of Physical
Planning.

Plan No. NBI/C/108 indicated the area of
the airport as 5,098 Ha and included the
area known as Embakasi Village and the
area now known as Kyang'ombe.

It however omits the part of Syokimau
Farm which was earmarked for compulsory
acquisition in 1982.

We note that the area in Plan No.
NBI/C/108 is more than the sum of the
land area that existed in 1953 plus the 1971
acquisitions i.e. the plan shows the area as

12,597 Acres

5,008 Ha
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Date

Issues

12,597 acres while the 1953 land area and
1971 acquisitions add up to 11,039 acres.

We could not account for the 2,379 acre
difference and note that this unaccounted
land area is less than the 3,937 acres that
were earmarked for acquisition in 1982.

Approximate
airport
acreage

Establishment of
KAA

31 May 1991

The KAA was formed by an Act of
Parliament, KAA Act Cap 395.

The KAA took over the responsibilities of
the Department of Aerodromes.

Unlike the Department of Aerodromes
which was a Government department at the
time, KAA is a body corporate and it can
hold and dispose of movable and
immovable assets as provided for in the
Act.

Though KAA had taken over the role of the
Department of Aerodromes at the time, it
still did not have ownership and or control
of the assets previously administered by the
Department of Aerodromes. The airport
land and all assets were still vested in the
Department of Aerodromes under the
Office of the President.

Attempt to gazette
JKIA boundaries

July -
September
1993

The KAA through its MD, Mr Bonventure
Omuse attempted to secure the JKIA land
through a gazettement of JKIA boundaries.

The KAA MD wrote to the CoL and the
Office of the Attorney General on the
gazettement, and went to the extent of
drafting the Gazette notice. The process
was however halted by what the Attorney
General’s office termed “legal snag”.

We understand that this was in response to
attempts to excise JKIA land and allot it to
private individuals.

Vesting Order
(Legal Notice No.
201 0f 1994)

1994

In 1994, the Government through a vesting
order made under Legal Notice No 201 of
1994 transferred ownership of all assets
previously administered by the Department
of Aerodromes to KAA. The vesting order
did not contain a schedule listing out the
assets being vested.

The Vesting Order would have covered all
airport land which measured 5,098 Ha as
at 1991 after earlier excisions.

Between 1991 and 1994, the airport was
continuously being excised and its size
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