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FULFILMENT OF INTERNATIONAL OBLIGATIONS OF THE REPUBLIC OF
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AS REQUIRED BY ARTICLE 132 (1) (c¢) (iii) and (§) OF THE

CONSTITUTION OF KENYA

LIST OF ABBREVIATIONS:

ACRWC
ACS
AFFC
AFRAC
AIS
ARIPO
AU
AUBP
BMU
BTWC
CAADP
CAC
CAMI
CBM
CBRN
CBS
CCK
CCRF
CEA
CFI
CMC
CNTBT
COMESA
CWC
DSU
EAAB
EAF
ECS

African Charter on the Rights and Welfare of the Child
African Charter on Statistics

Africa Fit For Children

African Accreditation Co-operation

Automatic Identification System

African Regional Intellectual Property Organization
African Union

African Union Border Programme

Beach management Units

Biological and Toxin Weapon Convention
Comprehensive Africa Agriculture Development Programme
Codex Alimentarius Commission

Conference of Africa Union Ministers of Industry
Confidence Building Measures

Chemical Biological Radioactive and Nuclear
Community Based System

Communications Commission of Kenya

Code of Conduct for Responsible Fisheries
Co-operative Framework Agreement

Co-operative Financial Institutions

Calibration and measurement capabilities
Comprehensive Nuclear Test-Ban Treaty

Common Market for Eastern and Southern Africa
Chemical Weapons Convention

Dispute Settlement Understanding

East African Accreditation Board

Ecosystem Approach to fisheries

Experts Communication System



EDI Electronic Data Interchange

EEZ Exclusive economic zone

EPA Economic Partnership Agreements
FAC Food Aid Convention

FAO Food and Agriculture Organization

FIACC Five International Associations Coordinating Committee
GATT General Agreement on Tariffs and Trade

GMDSS  Global Maritime Distress and Safety System

GOOS Global Ocean Observing System

IAEA International Atomic Energy Agency

IAF International Accreditation Forum
ICA International Co-operative Alliance
ICAO International Civil Aviation Organization

ICESCR International Covenant on Economic, Social and Cultural Rights L

ICGEB International Centre for Genetic Engineering and Biotechnology }

(od} International Court of Justice

ICT Information and Communication Technologies
IDD lodine deficiency disorders

IEC International Electrotechnical Commission

IFAD International Fund for Agriculturalv Development
IFCD International Fund for Cultural Diversity

IFMP Implementation of a Fisheries Management Project
IGC Inter-Governmental Committee

IHL International Humanitarian Law

IHO International Hydrographic Organization

ILAC International Laboratory Accreditation Co-operation
IMO International Maritime Organization

IOMU Indian Ocean Memorandum of Understanding
I0TC Indian Ocean Tuna Commission
ISPS International Ship Port Security

ISTA International Seed Testing Association



IT‘U International Telecommunication Union

IUU Illegal, Unreported and unregulated
IWC International whaling Commission
KCA Kenya Communications Act

KEBS Kenya Bureau of standards
KEPHIS  Kenya Plants Health Inspectorate Service
KIPI Kenya Intellectual Property Institute

KMFRI Kenya Marine and Fisheries research institute

KPA Kenya Ports Authority

LDC Least developed countries

LRIT Long Range Identification Tracking
LVFO Lake Victoria Fisheries Organization
MCS Monitoring, Control and Surveillance
MFN Most Favoured Nation

MRCC Mombasa Regional Coordination Centre

NC National Committee

NDC National Data Centres

NEP National Enquiry Point

NIP National Indicative Programme
NMI National metrology institutes

NNWS Non-Nuclear Weapon States

NSDS National Strategy for Development of Statistics

NWS Nuclear Weapon States

OAU Organization of African Unity

OECD Organization for Economic Co-operation and Development
OIE Office International des Epizooties

OPCW Organization for the Prohibition of Chemical Weapons
OPRC Oil Pollution Preparedness, Response and Co-operation
PCK Postal Corporation of Kenya

PSMA Port State Measures Agreement

RF Radio frequency

iii



RFMO Regional Fisheries Management Organization
RMO Regional Metrology Organization
SACCOS Savings angl Credit Co-operatives

SADCMET South African Development Community Co-operation in Measurement
Traceability

SAR Search and Rescue

SHaSA Strategy for the Harmonization of Statistics in Africa
SQMT Standardization Quality Assurance Metrology and Testing
SWIOFC South West Indian Fisheries Commission Convention
TAC Technical Advisory Committee

TC Technical Committee

TRIMS Trade Related Investment Measures

TRIPS Trade Related Aspects of Intellectual Property

UN United Nations

UNCRC  United Nations Convention on the Rights of the Child
UNFSA United Nations Fish Stock Agreement

UNHCR  United Nations High Commission for Refugees
UNIDO  United Nations Industrial Development Organization
UPU Universal Postal Union

WIBA Work Injury Benefits Act

WIPO World Intellectual Property Organization
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INTRODUCTION

Treaties are agreements under international law entered into by sovereign states and
international organizations. Treaties are also known as agreements, protocols,
covenants, pacts or exchange of letters.

The power to enter into a treaty is an executive power, where the decision,
negotiation, determination of objectives, negotiation position and the final decision on
whether the treaty is to be signed and ratified is by the executive. The fundamental
role and importance of treaties is that they are a means of developing peaceful Co-
operation among nations despite their constitutional political and social systems.

Therefore, having in mind the constitutional requirements under Article 132 (1) (c)
(iii) and (5) of the Constitution, it is my duty to submit a report to the National
Assembly annually on the progress made in fulfilling the international obligations of
the Republic.

This is a new mandate founded under the Constitution of Kenya, 2010. It is
noteworthy that previously it was not necessary for a report to be made before the
National Assembly on the benefits, achievements or objectives of the ratification of
treaties by Kenya.

In order to fulfil this constitutional requirement, a credible well organized registry
must be maintained and it is therefore commendable that the Midistry of Foreign
Affairs has already established a registry of treaties which is awaiting the appointment
of a Registrar of Treaties.

The Constitutional requirement envisages that this and subsequent reports will inform
Kenyans of all Treaties which have been entered into since independence including
the documentation of their status of implementation.

Background

Kenya is a young nation, which has just celebrated its 50th anniversary, having
attained its independence from Britain on 12th December, 1963. On 16th December,
1963 it joined the United Nations (UN) as a member of the international community.

Since then, Kenya has ratified and acceded to various conventions and treaties thereby
deriving benefits for the good of the republic and in the process assuming various
international obligations. The Constitution requires an annual report to the National
Assembly on the status of these international obligations and benefits. '

As.you are aware, a treaty is defined as an international agreement conciuded between
States in written form governed by international law and which includes a
Convention] that may be bilateral or multilateral2. These treaties are entered into
under international law by sovereign states, and international organizations creating
legal obligations for the contracting parties.

It is noteworthy that for a treaty to be binding, the contracting party must have
capacity. This in turn, fesults in the creation of rights and obligations under

'Section 2 (1) Tréaty Making and Ratification Act No. 45 of 2012
Z1he Vienna Convention on the Law of Treaties, 1969

1
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international law which are distinct from those arising under countries’ national
laws.3

The fundamental principle underlying the law of treaties is pacta sunt servanda which
means that treaties are binding upon the parties and must be performed by the parties
in good faith. Without this principle, treaty relations would be shrouded in suspicion,
resulting in a disorderly world.

Why are Treaties Necessary?

This being the first report made under the new Constitution and in order for the
citizens to appreciate the need and purpose of the international treaties, it needs to be
underscored that they are part and parcel of the praetice of official diplomacy. They
are an expression of the sovereignty and inter-dependence of states.

States rely on each other in different spheres such as trade, economic relations,
political affairs and social welfare. Furthermore, treaties mirror the realities in
contemporary international life.4 Treaty relations are therefore key to formalizing and
enhancing international relations with other States and non - state actors in the
international sphere.

Globalisation has intensified the world’s interdependence in areas such as
technological innovation, international trade and development. Trans-nationalism and
security challenges have also necessitated the need for States to enter into treaties for
purposes of Co-operation and advancement of mutual interests.

Treaties provide a framework that enables States to tackle the arising challenges at
both national and international levels through sharing of knowledge and expertise. For
example, piracy, drug trafficking and terrorism are global security challenges that
affect not only Kenya but the international community as a whole and require
cooperative action at the international level to tackle them.

In order for the international system to function, countries such as Kenya have entered
into treaties to address trans-boundary challenges arising every once in a while
including but not limited to international crime, defence, civil aviation, human rights
abuse, international shipping, poaching, the environment, shipping, the international
trading system, international criminal justice, promotion of human rights, protection
of wildlife and terrorism.

To Kenya, treaties form an integral part of her relations with other States. It is on this
basis that the government is keeri to continue abiding by its international obligations
in good faith. Kenya has fulfilled her obligations under many treaties; others are in the
process of total compliance whilst there are instances, albeit few where the country is
yet to fulfil, with good reasons, her international obligations. There is an urgent need
to take stock of these and to plan on concrete steps moving forward.

In our international role as a country known for various achievements, we have hosted
a number of diplomatic conferences where important treaties were concluded e.g. the
Nairobi Treaty on the Protection of the Olympic Symbol, 1982, Nairobi Protocol for
the Prevention, Control and Reduction of Small Arms and Light Weapons in the Great
Lakes Region and the Horn of Africa and Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on their
destruction amongst others.

33Dixon,

M: International Law, 2000 London, Blackstone Press Limited, pp. 50 - 82

*Makumi Mwagiru: Diplomacy; Documents, Methods and Practice IDIS Publications on intemational

Studies.
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Before the promulgation of the Constitution of Kenya, 2010, and the enactment of the
Treaty Making and Ratification Act, No. 45 of 2012, the process of ratifying treaties
was purely an executive prerogative. The legislature did not have any role to play.

Due to the lack of a legal framework, the treaty making and ratification process was
initiated by the relevant ministry through a Cabinet Memorandum for approval. Upon
approval, the Ministry of Foreign Affairs prepared an instrument of ratification for
signature which was subsequently deposited with the relevant body. This paved the
way for the consequent domestication of the treaty or convention through an Act of
Parliament.

The common principles and values that bind the nations of the world are generally
codified in treaties and conventions that States ratify and agree to be bound by. This
governs both the relationship of and benefits accruing from such treaties and
conventions.

Kenya has ratified numerous multilateral instruments. These include over one
hundred and eight (108) Conventions, over twenty eight (28) treaties and agreements,
over nineteen (19) Protocols and a number of Charters/ Constitutive documents to
International Organizations.

Legal Fraihewqu on Treaty Making and Ratification

Treaty making and ratification process in Kenya is currently underpinned by a legal
framework that includes the Constitution, domestic legislation, national policy as well
as case law made by the courts.

The Constitution

The Constitution of Kenya is the supreme law of the land and binds all persons and all
State organs at both levels of Government. It directs under Article 2(5) and (6) that
“general rules of international law and any treaty or convention ratified by Kenya
shall form part of the laws of Kenya”. Article 2(5) and (6) are open ended provisions
that are not self-executing and require to be domesticated either by amending existing
laws or enacting legislation to give the provisions clarity for ease of their
implementation.

The Constitution at - Article 94(5) vests the power of law making on
Parliament,5meaning that Parliament must sanction the ratification.of a treaty.
Parliament is given the role of examining all proposed treaties and the authority to
enact legislation to give those treaties effect. The Judiciary is given the oversight role
to ensure that the legislation and treaties are not inconsistent with the Constitution.
The separation of powers gives the ratification process credibility.

Treaty Making and Ratification Act No. 45 of 2012

The Treaty Making and Ratification Act, No. 45 of 2012 was enacted by the Eighth
Parliament to give effect to Article 2(5) and (6) of the Constitution and to enable
Kenya honour her international obligations as well as streamline the treaty ratification
process. The Act prescribes the procedure for the initiation, negotiation, adoption,
signature and ratification of treaties by Kenya.

The Act gives the Cabinet Secretary for Foreign Affairs responsibility for its
implementation in consultation with other relevant state departments. Under the Act,
for a treaty to be ratified, the Cabinet Secretary of the relevant state department in

5The Article provides that “No person or body, other than Parliament, has the power to maké provision
having the force of law in Kenya except under authority conferred by this Constitution or by legislation.”



consultation with the Attorney-General submits the text of the treaty together with a
memorandum to Cabinet for approval, If approved the Cabinet Secretary then submits
the treaty together with the memorandum to the Speaker of the National Assembly
who then subjects it to the rigours of legislation. According to Section 3 (2) (a), (b) (i-
v) and (3) of the Act, Parliament has to sanction the ratification of treaties that touch
on the following:

a)  Security of Kenya, its sovereignty, independence, unity or territorial integrity;
b) The rights and duties of citizens of Kenya;

c) Status of Kenya under international law and maintenance or support of such
status;

d)  The relationship between Kenya and any nternational Organisation or similar
body; and

e) The environment and natural resources.
132 Case Law

1.33  The Judiciary as the third Arm of Government is often called upon to interpret the
Constitution where there is ambiguity or lack of clarity. The High Court of Kenya
appears to have adopted a monist approach in its ruling In The Matter of Zipporah
Wambui Mathara (2010) eKLR where Justice M .K. Koome said;

“Principally I agree with counsel for the Debtor that by virtue of the provisions of
Section 2(6) of the Constitution of Kenya, 2010, International Treaties, and
Conventions that Kenya has ratified, are imported as part of the sources of the
Kenyan Law. Thus the provision of Article 11 of the International Covenant on Civil
and Political Rights which Kenya ratified on Ist May, 1972 is part of the Kenyan

»

law”.
1.34  Kenya’s policy on ratification of International Treaties and Conventions

1.35 The President and the Cabinet Secretary of the Ministry of Foreign Affairs and
International Trade are empowered to enter into treaties and agreements on behalf of
the Government. Similarly, the President and Cabinet Secretary for Foreign Affairs
can delegate authority with full powers to any Cabinet Secretary to conclude
agreements that fall under their specific line ministry. This must however be with the
approval of Parliament.

1.36  In terms of domestication Kenya has adopted a dualist approach, in that treaties that it
ratified did not automatically become part of the domestic legislation. An appropriate
national legislation had to be enacted to give the treaty the force of law. For instance,
the Privileges and Immunities Act Cap 179 gives the Vienna Conventions on
Diplomatic and Consular Relations (1961 and 1963 respectively) the force of law in
Kenya.6 The Children’s Act 2001 also gives effect to the principles of the Convention
on the Rights of the Child and the African Charter on the Rights and Welfare of the
Child.7 The International Crimes Act domesticates the Rome Statute to the ICC.

*Sections 4(1) and 5(1) of the Privileges and Immunities Act expressly provide that the Vienna Convention
on Diplomatic Relations (1961) and the Vienna Convention on Consular Relations (1963) shall have the force
of law in Kenya.

7 See the title of the Children’s Act 2001. Similarly, the Treaty for the Establishment of the East African
Community Act No. 2 of 2000 gives effect to the provisions of the Treaty for the Establishment of the East
African Community.
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In the absence of domestication and in accordance with the process described above, a
ratified treaty cannot be enforced locally. However, the State would continue to
discharge its obligations under the treaty at the international front,
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MEMBERSHIP TO INTERNATIONAL AND REGIONAL ORGANIZATIONS

As a part of the international community, Kenya is a member to several international
Organizations and institutions formed to bring order to an anarchic international
system and is also party to various bilateral agreements with other countries.

This part of the report explores these memberships and details their objectives,
relevance and subsequent obligations arising. :

THE UNITED NATIONS (UN)

The objectives that guided the formation of the United Nations are contained in the
UN Charter. This is the foundational and constituent treaty of the United Nations
signed in San Francisco, United States on 26th June, 1945 and which entered into
force on 24th October, 1945. Its main objectives are:

i) To maintain international peace and security;

ii) To develop friendly relations. among nations based on respect for the
principle of equal rights and self-determination of peoples; *

iii) To achieve international Co-operation in solving international problems of
an economic, social, cultural or humanitarian character and in p_romoting
and encouraging respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language or religion; and

iv) To be a centre for harmonizing the actions of nations in the attainment of
these common ends.

Kenya joined the UN on 16th December, 1963 immediately after it gained
independence. The UN is the most representative International Organization in the
World with 193 Members. This gives Kenya the opportunity to articulate its issues at
the General Assembly, through its Permanent Missions to the UN. It can seek for UN
intervention where it feels that its sovereignty, peace and security are threatened.

Article 103 of the UN Charter in particular states that obTigatidns to the UN prevail
over any other treaty that Kenya may enter into for purposes of harmony in

international relations.

As a member Kenya is obligated to Co-operate in the fulfilment of the above-
mentioned objectives and to give assistance to the UN in any activity authorized in
accordance with the UN Charter.

Kenya is also expected to comply and implement the directives of the United Nations
Security Council (UNSC) that are issued as a result of decisions taken under Chapter

" VII of the UN Charter on matters of international peace and security.

THE INTERNATIONAL COURT OF JUSTICE (ICJ)

The ICJ is the equivalent of a World Court where UN Member States refer their legal
disputes for settlement. It is the principal judicial Organ of the UN. All members of
the UN are parties to the Statute of the International Court of Justice according to
Article 93 of the UN Charter and only States may be parties in cases before the Court.

Kenya has recourse to the Court in case of any dispute with another Member State.
Kenya can rely on the Advisory Opinions of the Court, as authoritative and binding
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and are crucial in the maintenance of international peace and security. The ICJ has the
backing of the UN Security Council and its decisions are binding on all states.

Kenya is bound by the decisions of the court in cases to which it is a party. Failure to
comply with the courts’ decision may result in the UNSC making recommendations
or taking drastlc measures to give effect to the judgment.

The ICJ can take iong to settle a dispute and it might not be the best forum to
adjudicate disputes where time is of the essence.

THE AFRICAN UNION (AU)

Kenya was among the 33 founding members of the Organization of African Unity
(OAU) in 1963. The objeetives of the OAU which are enshrined in the Organization
of Africa Union Charter were:

a)  To promote the unity and solidarity of the African States;

b) To Co-ordinate and intensify their Co-operation and efforts to achieve a better
life for the peoples of Africa;

<) To defend their sovereignty, their territorial integrity and independence;

d) To eradicate all forms of colonialism from Africa; and

e) To promote international Co-operation, having due regard to the Charter of the
United Nations and the Universal Declaration of Human Ri ghts.

The OAU was succeeded by the African Union (AU) in 2002 and remains true to
these founding objectives and ideals with the notable exception that colonialism has
been eradicated in the Continent.

Kenya has an obligation to Co-ordinate and harmonize her policies in the following
fields in an effort to meet the objectives of the AU Charter:

i. Political and diplomatic Co-operation;
_ii. Economic Co-operation, including transport and communications;
tii.  Educational and cultural Co-operation;
iv.  Health, sanitation and nutritional Co-operation
v.  Scientific and technical Co-operation; and
vi.  Co-operation for defence and security.

The European partition of Africa was meant to ensure that European countries could
claim a part of Africa as spheres. of influence. It was responsible for the disintegration
and problems of Africa. A united Africa where AU members extend intra-Africa
Trade and raise it to over 40% would uplift the lives of many Kenyans.

Kenya has through its membership been able to push for amendments to the
International Criminal Court rules and procedure, and as part of her efforts aimed at
fostering continental peace and security and been at the forefront of the AMISOM
mission to pacify Somalia. It has also been at the forefront of peace diplomacy and
peace-keeping operations in Sudan, South Sudan, Democratic Republic of Congo,
Chad, Sierra Leone, Burundi and Cote d’Ivoire.

Membership to the AU opens up vast opportunities for Kenyan youth with the joint
intra Africa infrastructure development as the beginning of economic Co-operation.
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The Union has led to increased talks on the way forward as a unified Continent
through sub-regional blocs such as EAC, COMESA, ECOWAS and SADC among
others, on pertinent issues such as the creation of a free trade area, a customs union
and a central bank.

2.42 THE EAST AFRICAN COMMUNITY (EAC)
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The main objective of the Treaty Establishing the East African Community is to
establish the East African Community (EAC) which comprises of five Partner States;
the Republic of Kenya, Uganda, Rwanda, Burundi and the United Republic of
Tanzania. It was established so as to ensure the creation of a regional bloc that would
give the countries a comparative advantage in trade, monetary union and ultimately
the political federation.

Kenya is a founder member and alongside others it is obligated to:

i. Designate a Ministry responsible for East African Affairs to Co-ordinate
Kenya’s participation in the Community. _
ii. Implement regional decisions and undertakings related to the Community.

iii. Submit annual contributions to the budget of the Community.
iv. To promote and fast track in conjunction with the other Partner States, the EAC
integration.

The EAC has led to increased regional trade, infrastructure development, free
movement of people and services, increased foreign direct investments and created
more markets and jobs for Kenyan people and goods.

The Community has also led to elimination of internal tariffs, development of
regional infrastructure projects, and reduction of non-tariff barriers to trade, efficient
movement of people and goods and created additional job markets. Presently, the
EAC has implemented the Customs Union, the Common Market and has approved a
Protocol on COMESA.

Delayed implementation of the Community decisions by Partner States and challenges
in harmonizing laws and policies is an impediment that has resulted in a perception
that the EAC is “the Coalition of the willing,” where certain members implement
while others lag behind.

INTERGOVERNMENTAL AUTHORITY ON DEVELOPMENT  (IGAD)

IGAD was launched in 1996 and was superseded by the Intergovernmental Authority
on Drought and Development (IGADD) that had been founded in 1986 to deal with
drought in the Eastern Africa Region. Kenya together with Djibouti, Ethiopia,
Somalia, Sudan and Uganda are founding members and were later joined by Eritrea.

IGAD’s objectives include promotion of foreign, cross border and domestic trade
through creation of an enabling environment and harmonization of policies with
regards to trade, customs, transport, agriculture etc., nromotion and maintenance of
peace and security and humanitarian affairs and food security and environmental
protection.

IGAD provides a regular forum where leaders of Eastern African countries are able to
tackle political and socioeconomic issues in a regional context. For instance, IGAD is
currently engaged in the peace process for South Sudan and has sent special envoys to
negotiate a cease fire between the warring parties.

These are benefits not only for Kenya but for the Horn of Africa Region and it helps
the member states tackle the regions problems together.
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With its economic agenda for the Eastern Africa Region, development projects can be
undertaken together for the growth and peace of the whole region.

THE COMMON MARKET FOR EASTERN AND SOUTHERN AFRICA
(COMESA)

The Treaty establishing COMESA, was signed on 5th November 1993 in Kampala,
Uganda and was ratified a year later in Lilongwe, Malawi on 8th December, 1994
with Kenya being one of the signatory countries. It replaced the Preferential Trade
Area (PTA) which had been established to take advantage of a larger market size and
to share the region's common heritage and destiny.

The objectives of COMESA were geared at attainment of sustainable growth and
development of the 20 member countries by promoting joint development in all fields
of economic activity and joint adoption of macroeconomic policies to improve the
welfare of the citizens of member countries. Other objectives were for Co-operation
in creating suitable environment that would attract foreign and cross-border
investments while at the same time strengthening the relations between COMESA
member countries and the rest of the world. Promotion of peace and security so as to
strengthen the economic development in the region was also another objective’.

Kenya enjoys customs exemptions on all imports of products originating from
member states. COMESA also provides a market for goods from Kenya. Kenya also
enjoys the co-operation of member States in financial and monetary matters that
establishes convertibility of their currencies throughout the Common Monetary Union
making it easy for Kenyans to carryout economic activities within the region.

Kenya is obliged to pay its assessed contributions to the institution, in addition to

‘honouring its reporting obligations.

TREATIES AND CONVENTIONS
DIPLOMATIC PRIVILEGES AND IMMUNITIES

Diplomatic immunity is a principle of international law which provides that diplomats
and certain other foreign government officials are not subject to the jurisdiction of
local courts and other authorities. The privileges and immunities granted are to ensure
that diplomatic personnel perform their duties with freedom, independence and
security without interference from the host government. In this sphere, Kenya is party
to the following:

1946 Convention on the Privileges and Immunities of the United Nations;

ii) 1948 Convention on the Privileges and Immunities of the Specialized Agencies;

The 1946 Convention on the Privileges and Immunities of the United Nations and the
1948 Convention on the Privileges and Immunities of the Specialized Agencies set out
the rules on diplomatic immunity granted to the UN and specialized agencies. Pursuant to
Article 105 of the UN Charter, the organization shall enjoy privileges and immunities
necessary for the fulfilment of its purposes in the territory of each of its members. The
Convention further provides for immunity from every legal process the property and
assets of the UN and its specialized agencies and for the inviolability of its premises.

iii)
iv)

1961 Vienna Convention on Diplomatic Relations; and
1963 Vienna Convention on Consular Relations;
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The 1961 Vienna Convention on Diplomatic Relations sets out the rules on diplomatic
immunity. There is a further but limited set of rules for consular personnel in the 1963
Vienna Convention on Consular Relations.

V) General Convention on Privileges and Immunities of the OAU

The Convention entered into force on 25th October, 1965 and its objective was to ensure
that officials and Staff members of the AU enjoyed privileges and immunities in the
territories of member States. .

Diplomatic immunity is based on the principle of reciprocity ensuring that foreign
diplomats in Kenya and Kenyan diplomatic representatives working in her overseas posts
and in the UN as well as specialized agencies are protected by the rules of diplomatic
immunity.  Consequently, they are able to perform their duties with freedom,
independence and security without interference from host governments.

The Conventions not only provide immunity for diplomatic and functional personnel but
also for specific measures that can be taken by both the home and host governments in
cases where diplomatic privileges and immunities have been misused or abused. On her
part, Kenya has domesticated the treaties in the Privileges and Immunities Act, Chapter
179 of the Laws of Kenya giving them force of law locally.

DEFENCE AND SECURITY CONVENTIONS, TREATIES AND
PROTOCOLS '

CONVENTION ON THE PROHIBITION OF THE DEVELOPMENT,
PRODUCTION, STOCKPILING AND USE OF CHEMICAL WEAPONS AND
ON THEIR DESTRUCTION (Chemical Weapons Convention)

Kenya ratified the CWC on 24th April, 1997. The Convention obliges the
Government to prohibit production and use of chemical weapons, undertake
destruction (or monitored conversion to other functions) of chemical weapons
production facilities and ensure destruction of all chemical weapons (including
chemical weapons abandoned outside the state parties territory It aims to eliminate an
entire category of weapons of mass destruction by prohibiting the development,
production, acquisition, stockpiling, retention, transfer or use of chemical weapons by
States Parties.

Kenya is a signatory to the International Code of Conduct against Ballistic Missiles,
which are used as delivery systems for weapons of mass destruction. In addition, itis
a member of the following international organizations: Conference on Disarmament,
International Atomic Energy Agency, Organization for the Prohibition of Chemical
Weapons, Comprehensive Test Ban Treaty Organization Preparatory Commission.

As a result of its membership in these organizations, Kenya can protect its citizenry
and the environment from the harmful effects of chemical weapons with international
Co-operation and assistance. Kenya is also is receiving technical assistance in the
areas of:-

i.  Joint training in nuclear, chemical and biological weapons technology.

ii. Provision of necessary technical knowledge to customs and police officers to
enable them to identify weapons of mass destruction

iii.  Availability of technical devices to police officers and customs staff to assist such
identification.
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Kenya undertakes never under any circumstances: to develop, produce, otherwise
acquire, stockpile or retain chemical weapons, or transfer, directly or indirectly,
chemical weapons to anyone; In keeping with its obligations under the convention, a
Cabinet memorandum on the prohibition of the development, production, stockpiling
and use of chemical weapons and on their destruction has been developed. The focal
point designation is still under deliberation as to which Ministry is best placed to
handle the obligations under the Convention while a Chemical Weapons Convention
Bill has been prepared under the Ministry of Defence.

COMPREHENSIVE NUCLEAR TEST-BAN TREATY (CNTBT)

Under the treaty which Kenya ratified on 30th November, 2000, Kenya undertakes
not to carry out any nuclear weapon test explosion or any other nuclear explosion, and
to prohibit and prevent any such nuclear explosion at any place under its jurisdiction
or control.

State Parties also undertake to refrain from causing, encouraging, or in any way
participating in the carrying out of any nuclear weapon test explosion or any other
nuclear explosion.

Non-nuclear-weapon States Parties undertake not to acquire or produce nuclear
weapons or nuclear explosive devices. They are required also to accept safeguards to
detect diversions of nuclear materials from peaceful activities, such as power
generation, to the production of nuclear weapons or other nuclear explosive devices

Kenya has enjoyed the benefits of ratification of the treaty as the treaty has
contributed to regional and international peace and security. By joining a community
of like-minded States, it facilitates information-sharing and participation in various
forms of international Co-operation.

Kenya may also make use of a range of technologies used in collecting, transmitting,
processing and analyzing verification related data. The Commission can assist in the
establishment of National Data Centres (NDCs) and provide access to the Experts
Communication System (ECS) Kenya can also benefit from the utilization of
verification regime data in a variety of civil areas, including scientific research,
disaster preparedness and meteorological and climate forecasting, such as tsunami
warning.

Kenya is a Non-Nuclear Weapon State but the threat of clandéstine nuclear programs
by terrorist organizations remains a challenge and requires joint efforts by all states.

The country participates in creation of Nuclear Weapon Free Zones, including the
African Nuclear Weapon Free Zone established by the Treaty of Pelindaba which
Kenya ratified January 9, 2001. The anti-Personnel Mines Bill, 2013 is yet to be
finalized.

Kenya hosts two nuclear monitoring stations which are located in Karura and
Kilimambogo to monitor compliance with the Treaty The centres monitor the
underground, the waters and the atmosphere for any sign.of a nuclear explosion.

PROTOCOL FOR THE PROHIBITION OF THE USE OF
ASPHYXIATING, POISONOUS OR OTHER GASES AND OF
BACTERIOLOGICAL METHODS OF WARFARE

The objective of this Protocol which entered into force on 8th February, 1928 and
which Kenya ratified on 6th July, 1970 is to prevent the spread of dangerous
pathogens that could be harmful to both flora and fauna.

10
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- By implementing this protocol, Kenya is able to ensure a safe and secure environment
* for both Flora and Fauna.

Kenya is in the process of establishing an inter-ministerial council for the full
implementation of BTWC (similar to CWC).

TREATY ON THE NON-PROLIFERATION OF NUCLEAR WEAPONS

This Treaty entered into force on 5th March, 1970. Kenya acceded to it on 11th June,
1970. The objective of the treaty is to control and monitor the spread and use -of
nuclear materials. It also prohibits Nuclear Weapon States (NWS) from transferring to
any recipient whatsoever nuclear weapons or other nuclear explosive devices. NWS
are also prohibited from assisting, encouraging, or inducing any Non-Nuclear Weapon
States (NNWS) to manufacture or otherwise acquire them. NNWS are not to receive
nuclear weapons or other nuclear explosive devices from any transferor, and not to
manufacture or acquire them. NWS are obligated to place all nuclear materials in all
peaceful nuclear activities under International Atomic Energy Agency (IAEA)
safeguards. .

Parties to the Treaty are obligated to facilitate and participate in the exchange of -
equipment, materials, and scientific and technological information for the peaceful
uses of nuclear energy. All Parties must pursue negotiations in good faith on effective
measures relating to the cessation of the nuclear arms race and to nuclear
disarmament, with general aim of complete disarmament under strict and effective
international control.

Kenya is a member of the 65 Nation Conferences on Disarmament and plays an active
role in the deliberations of this body which is the sole negotiation organ of all
international treaties on disarmament and non-proliferation. Kenya is also an active
member of the Group of 21 countries (non-nuclear states) within the Conference on
Disarmament that advocates for total disarmament. This membership keeps Kenya
abreast on disarmaments and helps to ensure that its interests are not threatened.

PROTOCOL RELATING TO THE ESTABLISHMENT OF PEACE AND
SECURITY COUNCIL OF THE AFRICAN UNION

Kenya ratified this Protocol on 19th December, 2003. It entered into force was on
26th December, 2003. The objective of this protocol is to enhance capacity to address
the scourge of conflicts in the Continent and to ensure that Africa, through the AU,
plays a central role in bringing about peace, security and stability in the Continént.

Governments are obliged to anticipate and prevént disputes and conflicts, as well as

- establishing policies that may prevent genocide and crimes against humanity by.

undertaking peace-making and peace-building functions to resolve conflicts where
they have occurred; implement the common defence policy of the Union; and ensure
the implementation of the AU Convention on the Prevention and Combatirg of
Terrorism and other relevant international, continental and regional conventions.

Kenya is a member of the African Standby Force Military programme and the
Peacemaking and Post-conflict reconstruction initiative. It has been at the forefront of
peace diplomacy in inter-African conflicts. These endeavours are rewarded with
protection of Kenyans and opportunities for trade in the absence of conflict.

A peaceful continent means more time and resources are allocated to development
which can create employment and wealth for Kenya and for Kenyans. The threat of
terrorism can be neutralized by member states working together and sharing resources
and intelligence which Kenya has greatly benefited from.
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Kenya’s position in the region obligates her to be in the frontline in inter-African
conflict mediation. It is currently hosting peace initiatives concerning the ongoing
conflict in the South-Sudan, Somalia and the Great Lakes region among other places.

AFRICAN NUCLEAR WEAPON FREE ZONE TREATY (TREATY OF
PELINDABA)

The Treaty prohibits the research, development, manufacture, stockpiling, acquisition,
testing, possession, control or stationing of nuclear explosive devices in the territory
of parties to the Treaty and the dumping of radioactive wastes in the African zone by
Treaty parties. :

The Treaty also prohibits any attack against nuclear installations in the zone by Treaty
parties and requires them to maintain the highest standards of physical protection of
nuclear material, facilities and equipment, which are to be used exclusively for
peaceful purposes. The Treaty requires all parties to apply full-scope international
Atomic Energy Agency safeguards to all their peaceful nuclear activities.

The Radiation Protection board and Government chemist are the implementing
bodies. There is a Chemical Biological Radioactive and Nuclear (CBRN) materials .
Non-Proliferation policy and proposed Bill in place.

Kenya benefits in capacity building which helps it in disaster preparedness and
protection of its citizenry, biodiversity and the environment.

An annual report to the commission on nuclear activities and on their implementation
is prepared regularly and there is training on Nuclear Materials through CBRN and
the Government Chemist for Non- proliferation and nuclear deterrence purposes.

GENEVA CONVENTIONS (CONVENTION I TO IV AND ADDITIONAL
PROTOCOLS I AND II)

The basic principles of Geneva Conventions repose on respect of the human being
and human dignity. The additional Protocols oblige warring sides and combatants not
to attack civilians and civil objects and to guarantee the provision of military
operations in compliance with generally accepted humanitarian law.

The treatment and protection of civilians, and combatants who are sick, wounded,
shipwrecked and prisoners of war and those otherwise exempt from treatment as
combatants must be done with due regard to the law of Armed Conflict and
International Humanitarian Law (IHL).

There are several benefits that can be associated with this legal regime. They include:
Training of all service personnel on IHL before deployment and provides the rules of
engagement for security forces. They also ensure that in case of conflict, civilians will
be protected provided the warring parties adhere to the rules.

The obligations that have been set out in the Geneva Conventions and the additional
protocols have been domesticated by the Constitution and the Kenya Defence Forces
Act. To ensure non-violation of International Humanitarian Law, Kenya Defence
Forces has employed Military Legal advisors and taken disciplinary measures against
service members who violate [HL.

UN OPTIONAL PROTOCOL ON INVOLVEMENT OF CHILDREN IN
ARMED CONFLICT

The Protocol ensures protection of children from being recruited to serve in conflict
as Armed Forces or any other forms of military engagement.

12
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Implementation of the Protocol ensures that persons under 18 years who are
vulnerable by virtue of their age are not recruited to serve in armed conflict as child
soldiers for warring sides. Nations are tasked with the responsibility of ensuring that
children are able to enjoy their rights and attend school.

Africa has seen proliferation of recruitment of Child Soldiers which is an international
crime, Poverty and unemployment places children to the risk of being recruited into
outlawed groups like the A/- Shabaab. Kenya is obligated by the Protocol to ensure
that this does not happen.

UN CONVENTION AGAINST TRANSNATIONAL ORGANIZED CRIME

The Convention aims at formulating policies, laws and their enforcement to eliminate
all forms of transnational organized crime.

The Protocol offers a framework for preventing and combating organized crime and a
platform for cooperating with other state parties through a framework for mutual legal
assistance and extradition and a platform for strengthening Co-operation in law
enforcement. Organized crime transcends national boundaries and no country can
fight it on its own.

In meeting the objectives of the Convention Kenya has enacted the Counter-
Trafficking in Persons Act, 2010. The implementation of the Convention has
challenges that include, porous borders, proliferation of small arms and corruption
among law enforcers.

CONVENTIONS ON TERRORISM

Kenya has been a victim of various, heinous terror attacks within her territory. She
has therefore sought to find likeminded nations to partner with in this emergent global
threat for purposes of sharing knowledge and experiences. To this end, she is party
to:-

i. OAU Convention on the Prevention and Combating of Terrorism

ii. International Convention against taking of hostages

iii. International Convention for the Suppression of Terrorist Bombings

iv. International convention for the suppression of Acts of Nuclear Terrorism.
v. International Convention for the suppression of the Financing of Terrorism.
vi. EAPCCO Agreement on Combating Terrorism.

The Conventions expand the existing legal framework for international Co-operation
in the investigation, prosecution, and extradition of persons who engage in terrorist
activities by establishing a regime of universal jurisdiction to punish the crime of
terrorist bombings. The Obligation to Government is to formulate policies legislation
to eliminate all forms of terrorism.

No country can singlehandedly combat terrorism and co-operation in this area is
crucial. Under this Convention, Kenya benefits from training and technical assistance
to strengthen her capacity to address terrorism. The Convention offers a framework
for preventing and combating the financing of terrorist units, and a platform for
cooperating and access to a new framework for mutual legal assistance and
extradition, as well as a platform for strengthening law enforcement Co-operation,
Regional political and security instability, influx of refugees and identity documents
fraud are major challenges experienced in combating terrorism.

The Government has developed the Prevention of Terrorism Act, 2012 whose
implementation is ongoing. Some of the challenges encountered in implementing this
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instrument include corruption among law enforcers, porous borders which make it
easy for terrorists to cross.

BIOLOGICAL AND TOXIN WEAPON CONVENTION (BTWC)

This Convention was acceded to on 7th January, 1976 in Geneva and prohibits the
development, production, acquisition, transfer, stockpiling and use of microbial or
other biological agents, or toxins in a manner which has no justification for
prophylactic, protective or other peaceful purposes. It also bans weapons, equipment
or means of delivery designed to use such agents or toxins for hostile purposes or in
armed conflict. It covers biological and toxin weapon ns against humans, animals and
plants.

Through the implementation of this Convention, Kenya has received support in
capacity building in areas of biosciences i.e. handling of toxin material and support in
capacity building at the universities i.e. setting up of laboratories for testing and other
activities related to Biological and Toxin Weapon. Kenya also benefits from trained
personnel with ability to detect and respond to outbreak of any biological danger i.e.
terrorist threat, pandemic and others.

The Government is obliged to domesticate the BTWC by having a legal framework in
place, participate in the meeting of Experts and meeting of States Parties and to
provide annual reports on specific activities relating to the BTWC. The Government
under the Convention undertakes never in any circumstances to develop, produce,
stockpile or otherwise acquire or retain biological and toxin weapons.

Kenya established an inter-Ministerial National Biological and Toxin Weapons
Committee in 2009 to address issues relating to bio-security and weapons. The
country also drafted the National Biosciences Bill, 2012 and Policy.

There is lack of adequate funds to undertake activities towards the implementation of
the Convention. Another challenge is inadequate. capacity in matters relating to
biosciences in the relevant Ministries and Research Institutions i.e. submission of the
Confidence Building Measures (CBM) Forms and Lack of adequate capacity in
management of biological and toxin weapons.

SMALL ARMS AND LIGHT WEAPONS

It is self-evident that Kenya and indeed countries in the great lakes and the Horn of
Africa have been adversely affected by the proliferation of small arms. Countless
lives have been lost to acts of insecurity, cattle rustling and banditry by people who
have been emboldened by their access to small arms and light weapons.

Subsequently, Kenya is a part of; the UN Programme of Action on SALW-2001, The
Bamako Declaration on an African Common Position on the Illicit Proliferation,
Circulation and Trafficking of Small Arms and' Light Weapons (2000), Circulation
and Trafficking of Small Arms and Light Weapons (2000), The Nairobi Protocol for
the Prevention, Control and Reduction of the Proliferation of Small Arms and Light
weapons in the Great Lakes Region and Horn of Africa.

The key issues covered by the cited Protocols are stockpile management, impori,
export and transfer, fracing and brokering, public awareness raising, collection and
disposal, mutual legal assistance and operational capacity.

Kenya has porous borders in a region that has been beleaguered by conflicts leading
to proliferation of small arms. The Protocols and Declarations help put in place
safeguard mechanisms and capacity building. It also benefits from logistical support.
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The process of marking of firearms is ongoing and finalizing of the Small Arms and
Light Weapons Management Bill is on course. There is need to procure borders entry
and e both entry and exit points scanners, metal detectors and screening facilities. It
is also imperative that Kenya acquires and intensifies canine sniffers and dog handling
at border points.

The legislation to enforce the Protocols is archaic and needs overhaul. There is also
the challenge of conflictions in the neighbouring States, the menace of cattle rustling
and securing of porous neighbours.

AFRICAN UNION STRATEGY FOR ENHANCING BORDER
MANAGEMENT IN AFRICA (2012)

This Strategy provides for co-operation and co-ordination of border management
actors at all levels. It also provides for capacity building through institutional
reforms, acquisition and proper use of modern technology, and continuous training of
personnel based on the needs and changing nature of African borders. Inclusion and
active involvement of local communities in the management of border is also
encouraged.

The African Union had provided for a deadline in 2012 for submission of boundaries
but following low levels of compliance, the 17th AU general assembly decided to
extend the deadline to 20178.

This has enormous potential benefits for the country including, Co-operation to lobby
for harmonization of policies and implementation of measures ,geared towards
reduction of cross border conflicts, territorial disputes and concerted research on inter-
territorial challenges such as the Hyacinth problem in Lake Victoria. There is need for
continuous internal consultation among immigration service, border police, coast
guard, customs, armed forces, specialized units, intelligence. This will be beneficial
once effected.

Implementation of the objectives is plagued by inadequate funding for training and
equipment. There is also lack of follow up on agreed upon areas of co-operation i.e.
joint deployment for simultaneous sensitization and disarming. It is important to
address the problem of inadequate research to inform policy on border security and
other intervention by states in respect to changing nature of borders.

There has not been adequate internal consultation among immigration service, border
police, coast guard, customs, armed forces, specialized units, intelligence which
should be addressed. Member States must ensure increased budgetary allocation for
border management and lobby for support.

Border patrol, administration and border survey unit have been launched and
operationalized. There has also been cross border consultative meetings among
security agencies, CEWERNs and National focal points. Continuous and select
training of personnel at the HPSS/IPSTC on border control is being enhanced and use
of development/peace dividends along cross border areas in co-option of community
members is ongoing.

8Assembly/AU/Dec.369(XVII)
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PROTOCOL ON THE ESTABLISHMENT OF A CONFLICT EARLY
WARNING AND RESPONSE MECHANISM FOR IGAD MEMBER STATES

The objective of the protocol is to promote regional peace, security and stability and
create mechanisms for the prevention, management and resolution of inter- and intra-
state conflicts thréugh dialogue. The relevance of the protocol is to preserve peace,
security and stability in the region, to enhance regional co-operation and to eliminate
all forms of threats thereto.

Kenya has benefited from exchange of information with member states on conflicts in
the region through the Conflict Early Warning and Response Mechanism
(CEWARN). This information*assists member states to respond and address security
issues within the region in a timely manner and promote dialogue between the
conflicting parties.

Kenya as an IGAD member is obligated under the protocol to contribute to the
resources of CEWARN and to disseminate information to the authorized networks.

PROTOCOL ON COMBATING DRUG TRAFFICKING IN THE EAST
AFRICAN REGION

This Protocol seeks to combat drug trafficking in the EAC region. It also seeks to
eradicate the use of narcotic drugs and psychotropic substances in Kenya. Under the
Treaty, Kenya is required to co-operate with other state parties in offering mutual
legal assistance in the investigation and prosecution of illicit drug trafficking.

Kenya is therefore obligated to co-operate in the eradication of narcotic drugs and
psychotropic substances in the region and to ratify international instruments on
narcotic drugs and psychotropic substances and promulgate enabling domestic
legislation.

The Protocol will allow for the co-operation among Partner States in eradication of
narcotic drugs and psychotropic substances in the region. It will also prevent the
region from being used as Transit for drug trafficking through joint efforts and
sharing of information.

EAC PROTOCOL ON FOREIGN POLICY COORDINATION

The Protocol on Foreign Policy co-ordination's objectives are to safeguard the
common values, fundamental interests and independence of the Community. It
provides for collaboration on diplomatic and consular matters and aims at
harmonizing efforts in addressing regional needs in the international fora on the basis
of mutual trust, political will and sovereign equality .

In an increasingly globalizing and competitive world, the framework provides an
avenue to promote and consolidate unity of purpose and action on all fronts.
Collective action in implementing common foreign policies is bound to yield more
benefit to Partner states in all spheres of development.

CHEMICAL WEAPONS CONVENTION 1997 (CWC)

Kenya ratified the Chemical Weapons Convention (CWC) on 26th April, 1997. The
CWC is the fastest growing international disarmament organisation and the UN has
encouraged all States to join the CWC and to rid the world of the threat which
chemical weapons pqse to international security.
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The CWC aims to eliminate an entire category of weapons of mass destruction by
prohibiting the development, production, acquisition, stockpiling, retention, transfer
or use of chemical weapons by States Parties.

Kenya in fulfilment of its obligations has devéloped a Cabinet Memorandum and a
Draft Bill aimed at domestication of the CWC.

Under the CWC Kenya is inter alia under obligation to establish or designate a
National Authority for notification to the Organization for Prohibition of Chemical
Weapons (OPCW). The National Authority must also designate officer to accompany
inspectors from OPCW in conducting inspections of declarable scheduled and discreet
organic chemicals plant sites whenever they visit the country. The Authority must
also inform the OPCW on the legislative and administrative measures that Kenya has
taken to implement the convention.

Kenya has to make payments of assessed annual subscription which amount to €7000
to the OPCW and to submit annual declarations on trade in scheduled chemicals and
discreet organic chemicals (DOC) as well as declarations on the status of scheduled
chemicals in the country to the OPCW. Kenya has not yvet enacted legislation that
will enable it to achieve the objectives of the Convention.

HUMAN RIGHTS TREATIES AND CONVENTIONS

Kenya is party to a number of Human rights Treaties under the UN and the AU. These
are the International Covenant on Civil and Political Rights( ICCPR): The
International Covenant on Economic. Social and Cultural Rights (ICESCR); The
International Convention on the Elimination of All Racial Forms Discrimination;
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT); International Convention on the Suppression and Punishment ot
the Crime of Apartheid: International Convention against Apartheid in Sports: United
Nations Convention on the rights of the child; The 1951 UN Convention on the Status
of Refugees and 1996 Protocol; United Nations Convention on the Rights of Persons
with Disabilities, 2006; United Nations Standard Minimum Rules tor Treatment of
Prisoners (UNSMR): Convention on the Elimination of All Forms of Discrimination
Against Women; OAU Convention governing the specific aspects of refugee
problems in Africa: African Youth Charter; The African Charter on the Rights and
Welfare of the Child (ACRWC) and Africa Fit For Children (AFFC) Declaration: and
the African Charter on Prisoners’ Rights

THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
(ICCPR)

The ICCPR was adopted by the United Nations General Assembly on 19th December,
1966 and entered into force 23rd March, 1976. The objective is to ensure that
recognition of the inherent dignity and the equal and inalienable rights of all members
of the human family is the foundation of freedom. justice and peace in the world.
Kenya acceded to the International Covenant on Civil and Political Rights on Ist of
May, 1972. These rights are also guaranteed by the Constitution of Kenya.

THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS (ICESCR)

ICESCR was adopted by the UN General Assembly on the 16th December, 1966 and
entered into force on the 3rd January, 1976. The aim is to guarantee people their
cconomic, social and cultural right. These rights are founded on a belief that we can
enjoy our rights, our freedoms, and economic justice all at the same time. Kenya
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became a State party to the ICESCR on the 1st May, 1972. These rights are also
guaranteed by the Constitution of Kenya.

THE INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL
RACIAL FORMS DISCRIMINATION (ICERD)

The ICERD was adopted by the General Assembly on 21st December, 1965, and
entered into force on 4th January, 1969. Its objective is to promote and encourage
universal respect for and observance of human rights and fundamental freedoms for
all, without distinction as to race, sex, language or religion. Kenya became a State
party to the Convention on 13th September, 2001 and guarantees the rights under the
Constitution.

THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT (CAT)

This Convention was adopted by the General Assembly of the United Nations on 10th
December, 1984 and entered into force on 26th June, 1987. Its objective is to prevent
torture and other cruel, inhuman or degrading treatment or punishment. Kenya
became a state party to the CAT on 21st February, 1997 and guarantees these rights
under the Constitution.

THE AFRICAN YOUTH CHARTER

The African Youth Charter was adopted during the seventh ordinary session of the
conference of Heads of State and Government held on July 2™, 2006 in Banjul,
Gambia. Kenya ratified the Charter on 23rd January, 2014.

The African.Youth Charter, not only provides the Governments, Y outh, Civil Society
and International Partners, with a continental framework, which, underlines the rights,
duties and freedoms of youth, but also paves the way for the development of national
programmes and strategic plans for their empowerment.

Its objective is to ensure the constructive involvement of Youth in the development

agenda of Africa and their effective participation in the debates and decision-making

processes about the development of the. continent; empowerment of Youth in key

strategic areas that would not only provide the youth with necessary tools for

livelihood but also stem the flow of Africa's most important resource to other parts of

the world; and to outline the responsibilities of Youth to their own development and -
to their countries and continent.

CONVENTIONS ON THE STATUS OF REFUGEES

Kenya is party to the 1951 UN Convention relating to the Status of Refugees and the
OAU Convention Governing the Specific Aspects of Refugee problems in Africa. The
Conventions on refugees define refugees, set out the rights of individuals who are
granted asylum and the responsibilities of nations that grant asylum.

State parties to the UN Refugee Convention and its 1967 Protocol have the following
obligations: Co-operation with the United Nations High Commission for Refugees
(UNHCR) in the exercise of its functions and in supervision of the implementation of
the provisions in the Convention; inform the UN Secretary General about the laws
and regulations adopted to ensure application of the Convention; and exemption from
reciprocity. ‘

Refugees are also granted the right of innocence in unlawfully entering the country as

well as the right to be protected against forcible return also known as the principle of
non-refoulment.
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Kenya has been host to a large number of refugees and asylum-seekers from the
region. In this respect, Kenya has exceeded its obligations, in view of the following
characteristic.

The obligation of non-refoulment takes no account of the potential financial, social,
political and environmental impact of the receiving country and the Convention
places no requirement on burden sharing between States. The large number of
refugees in Kenya has caused challenges to the country including health and security
threats. Kenya is also experiencing overwhelming difficulty in continuing to host
more refugees and asylum-seekers.

4.19 THE UN CONVENTION ON THE RIGHTS OF THE CHILD (UNCRC).
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Kenya ratified the UNCRC on 30th July, 1990 and it entered into force on 2nd
September, 1990. The Convention spells out the rights that should be enjoyed by
children without discrimination of any kind, irrespective of the child's or his or her
parent's or legal guardian's race, colour, sex, language, religion, political or other
opinion, national, ethnic or social origin, property, disability, ensuring the best interest

of the child principle in all matters affecting children education, health care, food,
affordable.

The Convention together with the African Charter on the rights of the Child
recognizes a child as any human being under the age of 18 years. Theygprovide that
the child has rights as any other human being appertaining-to issues concerning a
child. It obligates State Parties to uphold the “Best Interests of the Child” as the key
principle while dealing with matters affecting children. State Parties should respect
and ensure the rights guaranteed in the Convention without discrimination on any of
the grounds including the legal status of the child's or his or her parent's or legal
guardian’ race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property and disability.

Children enjoy human rights and are protected from abuse and child labour. They are
able to enjoy the right to free basic education guaranteed under the Basic Education
Act, 2012 and develop their full potential.

Provisions of the Convention are entrenched in the Constitution, the Children’s Act,
2001 and other legislations including the labour laws which protect the rights of
children. They guarantee protection against child abuse and exploitation. The
Employment Act prohibits child labour.

THE CONVENTION ON PERSONS LIVING WITH DISABILITIES

The Convention on persons living with disabilities is aimed at ensuring that persons
with Disabilities enjoy all the rights guaranteed under the Convention without
discrimination. '

Article 54 of the Constitution guarantees the rights of persons with disability. The
Convention is also being implemented through the National Policy on Disability and
the Persons with Disabilities Act ensure that persons with various types of Disabilities
are not discriminated and have access to public services.

Establishment of the National Council for Persons with Disability which registers
persons with disabilities for effective planning and the Development Fund established
under the Act supports activities for persons with disabilities. The National Council
for Persons with Disability also ensures empowerment through training in various
vocational Centres so that they can engage in self-sustaining activities.
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The Council ensures rehabilitations and the Cash Transfer Programme for persons
with severe disabilities ensures support for such people. Mainstreaming of disability
in various spheres of life is being undertaken.

Mainstreaming of disability is slow, besides the low awareness of the rights of
persons with disabilities, due to the weak institutional frameworks and partnerships
for effective management of disability issues.

CONVENTION ON PRISONERS’ RIGHTS

The Convention on Prisoners’ rights provides that the State should ensure that the
rights of prisoners are upheld: These include the right to life, liberty, security, use of

-force, protection against torture and any form of mistreatment, right to make

complaints and requests and communication among others.

It further provides that the State has to ensure that rights for specific categories of
prisoners such as female prisoners, prisoners awaiting trial, Juveniles, Civil Prisoners,
prisoners facing death penalty, Aged, disabled, and Prisoners with HIV Aids are
upheld.

The Covenant obligates all member states to ensure that all prisoners and detainees
are treated with respect for their human dignity with regard to their conditions of
detention. Such as health, complaints, records, work and creation treatment and
discipline among others.

Implementation of the treaties makes it easier to monitor progress of the realization of
theiz objectives as relates to the promotion and protection of the human rights of the
various groups. The process of reporting has provided the Government with an
opportunity to conduct a comprehensive review of the measures it has taken to bring
its national laws and policies in line with international standards. In this regard it has
made it possible for the government to address any gaps or violations that may hinder
the full enjoyment of human rights for its people. The process also allows for
evaluation of internal structures of implementation and identification of further
assistance the Government may require.

By becoming a party to these treaties, Kenya undertook to initiate appropriate
measures including legislative, executive and administrative actions necessary to give
effect to the rights and fundamental freedoms recognized and guaranteed by the
various treaties.

The Government of Kenya is further obliged to submit initial and periodic_Country
Reports to the various human rights monitoring mechanisms as recognized in the
treaties on the measures it has taken, to implement its obligations under those treaties.
Kenya has also ratified a number of conventions on social security and social
protection.

Kenya has established a Human Rights Commission that not only énsures that Kenya
meets its obligation but also makes periodic reports to the United Nations Human
Rights Council.

Inadequate funding has however led to delay in enactment of some important laws to
implement some of the treaties. For instance, the Marriage Bill, the Victims of
Offences Bill and the Persons Deprived of Liberty Bills are currently pending.

There is lack of clarity on whether Article 2(6) of the Constitution ensures the direct
importation of internationally ratified treaties as part of Kenyan law, given that article
21 (4) still requires the State to enact and implement legislation to fulfil its
international obligations.
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There is difficulty in accessing data particularly disaggregated statistical data to
monitor the implementation the recommendations of various treaty bodies.

Lack of adequate data on children, extreme poverty, rampant recruitment of children
as child soldiers, subjecting of children to child labour, many internally displaced
children, inadequate resources for effective support of children in conflict with the
law, numerous cases of child abuse, HIV and AIDS which deprives children of
parents affecting their education and leading to child-headed households hampers
realization of children rights.

The Children’s Act, 2001 provides for a penalty of imprisonment not exceeding
twelve months or a fine of fifty thousand Kenya shillings or both for acts of torture
and other forms of ill-treatment of children. This is not commensurate with the gravity
of some of the crimes perpetrated on children.

CONCLUSION

Kenya has been committed to its reporting obligations to the treaty bodies established
by each of the above Conventions. This report outlines the measures taken by Kenya
to fulfil its obligations under these agreements. These measures include the
promulgation of the Constitution in 2010, the enactment of the Refugee Act, 2006,
National Police Service Act, 2011, Independent Police Oversights Authority Act
2011, Judicial Service Act, 2011, The Judges and Magistrates Vetting Board Act
2011, the review of the Judicature Act, The establishment of a National Legal Aid and
Awareness Programme. Others are the Gender and Equality Commission Act in 2011,
Prohibition of Female Genital Mutilation Act and the Witness Protection Act, 2006
and the Witness Protection (Amendment Act), 2010.

Other measures include the formulation of the: Reproductive Health Policy, 2007,
National Reproductive Health Strategy 2009-2015, Kenya National HIV and AIDS
Strategic Plan of 2009/10 — 2012/13. The development of a National Legal Aid Bill
and the Persons Deprived of Liberty Bill laws are in process. The draft Prevention of
Torture Bill, 2011 is yet to be enacted.

Enforcement of the above measures has improved access to justice, enhancement of
social equity, protection of human rights and dignity and adherence to the rule of law.

The Government is now under an obligation pursuant to section 43 of the Constitution
to provide education, health care, food, and affordable housing.

The Kenyan people are now more aware of their human rights with previously
marginalized groups such as women, youth, children and persons living with
disability now coming out openly to demand for a fair share of their rights and say in
society. The Government has put in place measure to prevent, suppress and punish
trafficking in persons, especially women and children pursuant to the Counter-
Trafficking in Persons Act, Cap 61 of the Laws of Kenya.

'THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT

(ICC)

In 1998, 160 States established the first treaty-based permanent international criminal
Court during the Rome Conference which set out the crimes that would fall within the
jurisdiction of this ICC. The Assembly of State Parties sets the general policies for
the administration of the Court and reviews the Court's Activities.

Kenya signed the Rome Statute on 11th August 1999 and ratified it on 15th March
2005. Kenya enacted the International Crimes Act in 2008 which domesticated the

21



451

4.52

453

454

455

4.56

4.57

4.58

50

5.1

Rome Statute and gave it force of law in Kenya. The Rome Statute establishes the
ICC which has jurisdiction to try war crimes, genocide and crimes against humanity.

The Government is keenly aware of the importance of States Parties providing the
necessary Co-operation and assistance to the Court in line with the obligations of Part
IX of the Rome Statute. It is in this spirit that the Kenyan Government has shown
unprecedented Co-operation with the ICC by inter alia granting unfettered access into
Kenya and within its territory. The former and current Prosecutor of the ICC, staff
members of their Office, Registry Officials of the ICC, Defence Counsel, Victims’
Counsel and their respective investigators have all been allowed entry into Kenya and
allowed to operate without any interference. The Co-operation includes access to
police files.

An ICC Co-operation Committee whose primary responsibility is to ensure that all
matters pertaining to Co-operation between the Kenyan Government and the ICC are
properly and promptly addressed is functional.

On the 3rd September, 2010, the Government entered into an agreement with the ICC
to extend such privileges and immunities as are necessary for the independent and
effective functioning of the Court, in the territory of Kenya. The ICC has a field office
in Kenya to facilitate Co-operation and assistance regarding the Kenya Situation.

Confidential Government documents from the Commission of Inquiry into Post-
Election Violence (CIPEV) are available for use in judicial proceedings at the ICC
whenever needed, as well as the report of the Kenya National Commission for Human
Rights (“KNCHR?”) and Minutes of provincial security committees plus those of the
National Security Advisory Committee (NSAC) for the relevant period.

The Kenyan Government has taken measures to address the welfare of Post-Election
Violence victims and Internally Displaced Persons (IDPs). These measures include
the purchase of land for resettlement of the IDPs, construction of houses for the IDPs,
offering counselling services, cash transfers, access to free medical attention for some
IDPs in government facilities; periodic food distribution to victims;~

An effective and robust witness protection program has been established and is
available to all. In addition, the Government has enacted several pieces of Legislation
that complement its Co-operation with the Court. These include the Prevention of
Organized Crimes Act, Prevention of Terrorism Act, the Mutual Legal Assistance Act
and the Proceeds of Crime and Anti-Money Laundering Act.

This is backed by institutional reforms in the criminal justice system, which includes
the Kenya National Police Service, Independent Policing Oversight Authority, the
Judiciary, and Office of the Director of Public Prosecutions, among others. Creation
of an hternational Crimes Division within the High court is in sight to deal with
international crimes.

Kenya has taken issue with the selective administration of international Jjustice that
targets Africa, yet the crimes that fall under the Court’s Jurisdiction are not limited to
Africa, thus giving the perception that international justice has become a tool of
Judicial neo-colonialism and imperialism. Stemming from this, Kenya has
championed for reform of the international Criminal Justice within the framework of
the Assembly of States Parties and the UN Security Council.

TREATIES AND CONVENTIONS GOVERNING INTERNATIONAL TRADE
AND INVESTMENT

TREATY ESTABLISHING THE WORLD TRADE ORGANIZATION (the
MARRAKECH AGREEMENT)
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The WTO supervises and liberalizes international trade. It officially commenced on
Ist January 1995 replacing the General Agreement on Tariffs and Trade (GATT) of
1948.

The organization deals with regulation of trade between participating countries; it
provides a framework for negotiating and formalizing trade agreements, and a dispute
resolution process aimed at enforcing participant's adherence to WTO agreements,
which are signed by representatives of member governments and ratified by their
parliaments. Most of the issues that the WTO focuses on derive from previous trade
negotiations, especially from the Uruguay Rounds (1986-1994).

The WTO enables international trade by eliminating tariff barriers that restrict trade
and prohibits dumping of goods. It provides Kenya with a platform in which to
negotiate trade agreements with other countries in the global sphere with favourable
terms for her development. '

DOHA-DEVELOPMENT AGENDA ROUND AND BALI PACKAGE (2001-
2013)

The Doha Development Round of talks was launched in 2001 with an explicit focus-
on addressing the needs of developing countries. As of June 2012, the Doha Round
remained uncertain and the work programme listing 21 subjects missed deadline of 1
January 2005, and the round remains incomplete.

The conflict between free trade on industrial goods and services but retention of
protectionism on farm subsidies to domestic agricultural sector(requested by
developed countries) and the substantiation of the international liberalization of fair
trade on agricultural products (requested by developing countries) have been the
major obstacles.

The 2013 Bali Conference however was a breakthrough for the Doha Round of talks
as the Bali Package was the first agreement reached through the WTO signed by all
its members. The Bali Package aimed at lowering global trade barriers with the
intention of making it easier for developing countries to trade with the developed
world in global markets.

The Treaty endeavours to provide an equal playing field for all member states to
participate in international trade for their economic development. It also gives
developing and least developed countries (LDCs) a chance to catch up with the
developed countries through the principle of asymmetry and by allowing LDCs to
export their goods duty free which makes their goods cheaper than those of developed
countries in the international market.

Proper implementation of the customs agreement will ensure a significant increase in
Kenya’s economic activity, number of new jobs and a decrease in the cost of doing
international trade.

Governments may have to prioritize funds for trade facilitation over other important
areas such as public health and education which are not captured in the Bali Package.

Kenya is categorized as a developing country and not as a least developed country. It
therefore does not qualify for the benefits accorded to LDCs and is also not as fully
developed as the developed countries. This poses a challenge for Kenya which is
required to trade with other developed countries on the principle of reciprocity even
though Kenya is not there yet.

Developing countries such as Kenya are obliged to meet stiff import quotas when
exporting Agricultural products to developed countries who subsidize their
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agricultural outputs, while also being required to open up our markets to products that
they produce cheaply. However, the Bali Package aims at reforming these existing
customs bureaucracies and formalities to facilitate trade.

ECONOMIC PARTNERSHIP AGREEMENTS (EPAS)

Kenya is part of the African, Caribbean and Pacific (APC) member states that have
previously benefitted from Economic Partnership Agreements (EPAs) with the EU
starting with the Lome Agreement to the Cotonou Agreement that gave duty free
access to the goods emanating from ACP countries. The EPAs were first negotiated
with the United Kingdom and were later taken over by the EU. The EPAs are about
to expire which will require goods emanating from ACP member states to be treated
like goods from any other WTO member state. The ACP Countries feel they goods
are not ready for the competition and need an extension of the preferential treatment.

Negotiations on the AU — EU Economic Partnership Agreements (EPAs) are currently
ongoing in Nairobi and are progressing on well. There is full representation from the
EAC. Kenya as host is actively engaged and a positive outcome is expected.

WORLD TRADE ORGANIZATION TECHNICAL BARRIERS TO TRADE
(WTO/ TBT) AGREEMENT-NATIONAL ENQUIRY POINT

KEBS is the designated WTO/TBT National Enquiry Point (NEP) which is an
obligation under the WTO/TBT agreement. The NEP is very important for global
trade facilitation across the borders as it ensures that there are no trade barriers to
Kenyan producers who try to access international markets for their products.

Kenyan stakeholders both public and private have access to relevant information on
the international market relating to standards and technical regulations requirements
80 as to.ensure continued access to international markets.

The TBT Agreement also ensures that member States do not use technical reasons to
bar entry of goods from some member states into their markets.

For every benefit that Kenya derives under this treaty, there is a resultant obligation
from member states that she has to honour as and when required.

WTO TRADE RELATED INVESTMENT MEASURES (TRIMS)

The Agreement establishing TRIMS was negotiated in the Uruguay Round to deal
with trade-restrictive and trade-distorting effects of investment measures on trade.
The Agreement relates to goods only and not services.

The objectives of TRIMS include the expansion and progressive liberalization of
world trade. It facilitates investment across international frontiers to increase the
economic growth of all trading partners, particularly developing country members,
while ensuring free competition.

TRIMS focus on investment measures that infringe GATT Articles Il and XI that
discriminate between imported and exported products and/or create import or export
restrictions.

TRIMS ban local content requirements and trade balancing rules that were used to
promote the interests of domestic industries and combat restrictive business practices.

Developing countries are permitted to retain TRIMS that constitute a violation of
GATT Article III or XI provided these measures meet the conditions of GATT Article
XVIII which allows specified derogation from these provisions by virtue of their
economic development needs.
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TRIMS prohibit trade related investment measures that are discriminatory. The rules
restrict preference of domestic firms and enable international firms to operate easily
within foreign markets.

Kenya’s road to sustained industrialization is on the balance as the policy space
available to her has been substantially reduced by TRIMs.

The WTO DISPUTE SETTLEMENT SYSTEM

The WTO established a Dispute Settlement Understanding (DSU) mechanism as an
outcome of the Uruguay Round negotiations. It is quasi-judicial in nature with a
single set of rules applicable to all disputes. Itsobjective is to secure compliance with
the all the WTO multi-lateral Agreements.

The system has operated against the interests of the developing countries as it is costly
for developing countries to initiate the dispute settlement process for exercise of their
rights unlike the developed countries.

There are delays in the relief granted by the system that may result in irreparable
damage to Kenya’s economy. Kenya or any other member state can initiate a dispute
settlement process on any trade dispute she may have with another country.

Kenya needs to enhance her domestic legal capability to handle the dispute settlement
process on her own as well as start initiatives in the General Council for
improvements in the dispute settlement process.

CONSTITUTION OF THE UNITED NATIONS INDUSTRIAL
DEVELOPMENT ORGANISATION (UNIDO)

Kenya ratified this Constitution on 13th November, 1981 and became a member in
terms of article 25 on 10th June, 1985. Its mandate is to promote industrial
development for poverty reduction, inclusive globalization and environment
sustainability.

The mandate of UNIDO is to promote and accelerate sustainable industrial
development in developing countries and economies in transition by focusing its
activities on poverty reduction, inclusive globalization and environmental
sustainability.

Being a member of the organization contributes to the development of a country’s
industrial development; hence Kenya became a member so as to benefit from the
technical assistance from UNIDO to the process of Industrialization in the Country.

To date 100 projects have been implemented in Kenya with a total disbursement of
over US$ 30 million for the last 26 years. Other projects such as the Promotion of
Special Economic Zones and Free Trade Zones are yet to be implemented.

Implementation has not been easy to achieve especially payment of assessed
contributions done through the Ministry of Industrialization and Enterprise
Development as required by UNIDO. The amount of assessed contributions has been
rising due to the fact that several Countries from the developed World have been
withdrawing their financial support from UNIDO such as the United Kingdom and
France leaving the remaining States to foot the increased bill e.g. the assessed
contribution to Kenya was € 12003 in (2013) and in 2014 it rose up to €13876.

WTO/SPS/OIE INCLUDING SUB REGIONAL OFFICE

The WTO Sanitary and Phytosanitary Agreement was negotiated to ensure that
agricultural products are safe, and do not pose risks to human, animal and plant

health. It is also meant to ensure food safety, and to avoid the introduction of diseases
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and pests through trade. Countries are thus allowed to impose regulations to protect
human and animal health (Sanitary) and plant health (Phytosanitary) measures.

Members can raise specific trade concerns, for example when their products are
facing Sanitary or Phytosanitary barriers to entry into other members’ markets.

Kenya can benefit by seeking assistance in the areas of processing technologies,
research and infrastructure and in the establishment of national regulatory bodies.
Developed Countries Members are requested to provide this assistance especially
where the imports are from developing countries like Kenya.

Kenya has been adopting the international standards developed by Office of
Epizootics (OIE) for fish and fish products and Codex Alimentarius Commission
(CACQ) for food safety.

Kenya became a member so as to gain access to regional and international market for
its fish and fish products. :

Assistance is provided bilaterally by developed Countries and since it is not an
obligation, it must be actively lobbied and developed countries are not always willing.

The major challenge is the high cost of laboratory analysis due “to lack of an
accredited referral fish laboratory, samples have to be taken out of the country.

Kenya’s fish has access to lucrative European market (Kenya on list one at the EU).
This has led to growth in fish processing and export industry and has guaranteed
better incomes for the fishers. The fish industry has undertaken good management
practices for sustainability of the fish resources.

Kenya has developed the fish safety and quality assurance regulations 2007 under the
Fisheries Act, Cap 378, to domesticate the requirements.

THE OFFICE INTERNATIONAL DES EPIZOOTIES (OIE)

This is the world organization for animal health and is mandated with informing
members of the occurrence and course of animal diseases throughout the world. It
also Co-ordinates international research devoted to the surveillance and control of
animal diseases and promotes the harmonization of health regulations for trade in
animal products among members.

Kenya is an exporter of agricultural goods and animal products and benefits greatly
from the standards, guidelines and recommendations established by OIE pertaining to
animal health.

Kenya needs resources for capacity building and training to ensure it has enough
manpower that can be trained for the benefit of Kenya.

COTONOU PARTNERSHIP AGREEMENT

The Agreement aims at coordinating implementation and necessary revisions of the
Agreement between African, Caribbean and Pacific member countries with the
European Union whose main objective is poverty alleviation and sustainable
development. The Agreement has been revised twice in 2005 and 2012 to include
emerging issues that were not included during the conception and signing in 2000.

Some activities have taken long to be accomplished such as Economic Partnership
Agreements. There have also been delays in contracting and disbursement.

It would be important to speed up negotiations within the EAC region for better
efficiency in meeting the objectives of the Agreement.
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The Council of Ministers responsible for ACP meets twice in a year to review
progress of activities and programme activities on a yearly basis. At the same time, a
comprehensive review is done every five years.

The Ministry of Devolution and Planning put in place an inter-ministerial Committee
which meets twice in a year to review progress. Resources should be committed to-the
National Indicative Programme (NIP).

There should also be improvement on utilization and reporting of EU funds.

There is need to approve the proposed riders to existing Financing Agreements for
signing by December 2013.

STANDARDIZATION ORGANIZATIONS AND CONVENTIONS

'THE METRE CONVENTION

The Convention’s objective is to establish the degree of equivalence of national
measurement standards thereby providing governments and other parties with a secure
technical foundation for wider agreements related to international trade, commerce
and regulatory affairs. Kenya as a member state of the BIPM since st January, 2010
is obliged to pay annual contributions of (€ 56 123) and attend and vote at the
CGPM. It also participates in BIPM activities. Kenya’s Membership subscription is
up to date. Further, KEBS continues to fully participate in the BIPM activities.

Kenya’s membership has led to International recognition of our national measurement
system. Kenya also supports the national programme on ease of doing business by
eliminating measurement related issues (TBTs).

Limited resources (personnel, equipment, funds, facilities etc.) and legal framework
have affected the participation of Kenya in BIPM activities.

CODEX ALIMENTARIUS COMMISSIONS

The Purpose of Codex Alimentarius Commissions is to develop international science
based food standards aimed at facilitation of fair food trade and protection of
consumer health. The role of Codex Alimentarius Commission [CAC] includes
standards for all the principle foods, whether processed, semi-processed or raw, for
distribution to the consumers for international trade.

Kenya is required to participate in international Codex technical Commodity
committee meetings to keep abreast on what has been adopted and capacity
development programmes, vote/comment on codex documents and related texts thus
circulated by the Codex Alimentarius Commission Secretariat , get involved in data
collection required for setting safe levels in contaminants in food, initiate regional
codex standards, initiate standard work for consideration in codex commodity
committees, participate in international codex food standard development meetings
and physical working groups on-codex standard developments.

Adoption and implementation of these international codex food standards is done
through the Kenya Bureau of Standards.

Kenya became a member in order to participate in Codex international standardization
and to ensure that international Food Codex standards take into consideration the
national interest of the country. Kenya Bureau of standards adopts these codex
standards as a national food standard and implements them to facilitate trade
nationally, regionally and worldwide for all of Kenya’s animal and plant products.

Kenya is a participating member on several technical Codex committees of national
importance to Kenya such as Pesticide residues in food, veterinary drugs residue in
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food, food labelling, food additives, food hygiene, contaminants in food, methods of
Analysis and sampling, fresh fruits and vegetables, processed fruits and vegetables,
import and export inspection of food, Nutrition for special dietary use fish and fishery
products.

Kenya uses the safe levels on food additives, contaminants, aflatoxin, Achrotoxin,
veterinary drugs residues in food, pesticide residues in foods set by the three CAC
Research independent scientific advisors committees. KEBS incorporates these safe
set limits in the national Standards.

Kenya has inadequate capacity to carry out such research. Codex food Standards are
used in case there is dispute in trade and also during harmonization EAC-COMESA
standards among the five partner states.

AFRICAN ACCREDITATION CO-OPERATION (AFRAC)

The AFRAC is an umbrella organization founded in 2009 comprising of members
who are national accreditation Bodies, National Accreditation Focal points and other
stakeholders that include conformity assessment bodies i.e. Inspection Bodies, testing
and calibration laboratories, medical laboratories and certification Bodies for systems,
processes, products and persons. It is key in trade facilitation of intra and inter-
African trade. AFRAC administers a Mutual recognition scheme that enables
recognition of the results and or certificates issued to Conformity assessment Bodies
by accreditation bodies. This is critical in facilitating free movement of products and
services across borders.

Kenya joined so as to benefit from contribution of ideas that will improve the
credibility, trust and confidence in conformity assessment results. The country has
also been exposed to new ideas in the profession and is thus up to date with emerging
technologies. It has also enabled the country foster greater Co-operation. and
institutional linkages with other members.

The Union encourages international co-operation and participation in the Earth
sciences with a view to understanding earth processes and earth resources especially
in relation to human welfare.

Membership to AFRAC will lead to improved trade hence creation of the much
needed wealth that will transform our country towards the set goals and objectives of
Kenya vision 2030.

AFRAC will give Africa a stronger voice in articulating the interest of its members
taking into account the evolution of conformity assessment standards, market
requirements, and applicable regulatory requirements against the backdrop of our
stage of economic developments vis-a-vis the need to ensure global competitiveness.

Kenya is required to participate in meetings, projects, symposia and other
programmes organized by AFRAC as part of fulfilling the requirements needed to
maintain its membership.

INTERNATIONAL ACCREDITATION FORUM (IAF)

IAF is responsible for harmonizing the international recognition of conformance with
management, environmental and various product standards. It oversees accreditation
activities in the field of certification of systems, processes, products and persons
thereby enabling recognition of the results of Accreditation Bodies that accredit the
said certifiers. The said accreditation is in respect of the technical competence of
personnel and ‘the attendant infrastructure (methods, procedures, equipment,
environment within which certification takes place).
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Kenya joined IAF in order to fully participate, contribute and articulate Kenya’s
interest in the global accreditation arena particularly in the development of technical
competence of conformity assessment bodies that provide conformity assessment
services in all fields, both in the private and public sectors. This has a direct
contribution towards facilitation of global trade a critical component of our
economy’s sustainable development, now and in the future.

The country has benefitted from exposure to new ideas in the field of accreditation
and is able to keep up to date with emerging accreditation requirements taking into
account the dynamism of the market/customer requirements, standards and applicable
regulations requirements.

It has also enabled the country to foster greater Co-operation and institutional linkages
with other members and stakeholders such as WHO, WADA, ISO, ITU, WTO,
UNFCCC etc.

IAF encourages international co-operation and participation by member organizations
in accreditation activities with a view to making contributions for purposes of
facilitating and improving world trade.

KENAS is pursuing full membership which will pave way for the signing of the
Mutual Recognition Arrangement (MRA)/Multilateral Arrangement (MLA)

INTERNATIONAL LABORATORY ACCREDITATION CO-OPERATION
(ILAC)

It oversees accreditation activities in the field of laboratory testing and inspection in
all fields. ILAC became a formal Co-operation with a charter to establish a network of
mutual recognition agreements among accreditation bodies that would fulfil this aim.

Kenya joined ILAC in order to contribute towards improving global accreditation
activities amongst the Accreditation Bodies community in contributing to the
development and improvement of world global trade. This is made feasible by
improving the value, credibility, trust, reliability of conformity assessment test results,
inspection reports and or certificates accompanying shipments and or services traded
nationally and across borders. This covers products and services in all fields i.e.
construction, transport, health, mining, agriculture, aviation etc.

Kenya is required to participate in meetings, projects, symposia and other
programmes organized by ILAC

The country has gained through exposure to new ideas in the profession and being
able to keep up to date with emerging accreditation requirements that are pegged to
market dynamism taking into consideration applicable market requirements, standards
and regulatory requirements as well. It has also enabled the country to foster greater
Co-operation and institutional linkages with other Accreditation Body members and
stakeholders.

ILAC encourages international co-operation and participation in accreditation
activities with a view to understanding changing global requirements and
improvement of the credibility of conformity assessment results in the field of testing,
calibration and inspection.

INTERNATIONAL MEASUREMENT CONFEDERATION (IMEKO)

IMEKO’s fundamental objectives are the promotion of international interchange of
scientific and. technical information in the field of measurement and instrumentation
and the enhancement of international co-operation among scientists and engineers
from research and industry.
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It has consultative status with UNESCO and UNIDO and is one of the five sister

Federations within the Five International Associations Coordinating Committee
(FIACC).

Kenya through KEBS became a member in order to achieve metrological capability in
specific activities through exchange of knowledge in seminars, conferences and
congresses.

IMEKO helps in gathering information in metrological research and developments
world over as well as aiding to know the future of scientific measurements.

INTERNATIONAL ORGANIZATION FOR STANDARDIZATION (ISO)

The role of ISO is to develop international standards that facilitate international trade.
The members of ISO are nattonal standards bodies. KEBS became a member of ISO
in order to participate in international standardization and to ensure that international
standards take into consideration the national interest of the country.

Kenya is therefore represented by the Kenya Bureau of standards (KEBS). KEBS is a
participating member on several technical committees of national importance to
Kenya. There are over 19,500 published International Standards covering almost all
aspects of technology and manufacturing.

Kenya is required to participate in international technical committee meetings and
capacity development programmes. Kenya is a participating member (P-Member) to
several committees, P-Member status obligates Kenya to participate in those specific
committees by attending meeting, preparing country positions and voting on various
projects at various stages of development.

Standards are developed by those that attend and participate, whenever we are unable
to attend TC meetings, Kenyan interests are not taken into account.

6.43 INTERNATIONAL ELECTROTECHNICAL COMMISSION (IEC)
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The IEC is charged with the responsibility to promote international co-operation on
all questions of standardization and related matters in the field of electrical, electronic
(electrotechnology) and related technologies. The IEC member in every country is the
National Committee of the IEC which must be fully representative of national
interests in the fields of activity of the Commission. The National Committee has its
Secretariat at KEBS and Kenya participates in four (4) IEC Committees as a P-
Member with full voting rights due to its membership status as an Associate Member
(the other class of Membership is Full Member).

Kenya became a member of the IEC in order to participate in international
standardization and to ensure that international standards take into consideration the
national interest of the country especially since performance electro technical
equipment is significantly affected by the climatic conditions. Most of the IEC
standards address altitudes up to 1000 m which is below most of the parts in Kenya
hence Kenya needed to influence the inclusion of altitudes above 1000 m in the
standards to cater for our climatic conditions.

Kenya is required to participate in international technical committee meetings and
capacity development programmes, vote/comment on documents thus circulated by
the Commission where Kenya is a P-Member and operate within the rules and
procedures of the Commission.

IEC is an Associate nember and Secretariat (KEBS) carries out the implementation of
the day to day running of the National Committee (NC).
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INTERNATIONAL BUREAU OF WEIGHTS AND MEASURES (Bureau
international des poids et mesures, BIPM)

The BIPM acts in matters of world metrology, particularly concerning the demand for
measurement standards of ever increasing accuracy, range and diversity, and the need
to demonstrate equivalence between national measurement standards.

The Convention, despite being signed in 1921 remains the basis of international
agreement on units of measurement. The BIPM now has fifty-five Member States,
including all the major industrialized countries.

The task of the BIPM is to ensure world-wide uniformity of measurements and their
traceability to the International System of Units (SI). The SI is commonly referred to
as the Metric System.

The BIPM carries out measurement-related research. It takes part in, and organizes,
international comparisons of national measurement standards, and it carries out
calibrations for Member States.

Kenya became a member so as to benefit from its activities that lead to the most
effective manner of obtaining international recognition of our national metrology
programmes. Further, the BIPM prowdes Member States with a collaborative forum
that multiplies the investment in their national metrology programmes through
synergy with the national metrology efforts of the other Member States.

Kenya is required to pay the annual contribution/subscription to raintain its
membership and attend and vote at the CGPM, held once every four years. It is also
supposed to participate in the various BIPM activities, such as the CIPM MRA, that
support our national metrology programme;

The advantages Kenya derives from participating in the activities of the BIPM include
the opportunity to have our national calibration and measurement capabilities (CMCs)
internationally recognized in the framework of the CIPM Mutual Recognition
Arrangement (CIPM MRA).

The BIPM also serves as a liaison between its Member States and other inter-
governmental mgdnizations and international bodies concerned with the international
cooidination of various aspects of science, technology, and commercial quality
mimsllucun .

Implementation of requirements is done through the Kenya Bureau of Standards.
Membership status is up to date and KEBS continues to fully participate in the BIPM
activities.

A European report on assessment of the economic role of metrology (measurement
and testing) indicates that for every euro devoted to measurement activity nearly three
Euros are generated by way of directly estimable benefits alone. This is without
taking into account the very large benefits to society in terms of health, safety and the
environment, which would raise the benefit to cost ratios even further.

AFRICAN ELECTROTECHNICAL STANDARDIZATION COMMISSION
(AFSEC)

The role of AFSEC is to facilitate trade on the African continent by remicving the
different technical obstacles, thus opening new markets and furthering economic
integration and economic growth by create the conditions guaranteeing the
interoperation of complex systems.
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Interoperability is one of the ‘Key factors towards success in integrating the African
Continent as envisaged in the African Plan of Action under the Pan African banner.
AFSEC is therefore key in addressing the factors that may affect interoperability of
key infrastructure such as the Electrical Energy Transmission infrastructure and
therefore the presence of Kenya in AFSEC is key to understanding the emerging
challenges and opportunities which can be addressed through standardization.

Kenya is a founding member of AFSEC and participates in the Management
Committee and all the five (5) Technical Committees so far established by the
Commission. Membership is through the National Committee which has its
Secretariat at KEBS.

Kenya is required to participate in regional technical committee meetings and
capacity development programmes, vote/comment on documents thus circulated by
the Commission, participate in Management Committee meetings and operate within
the rules and procedures of the Commission.

Kenya has the right to influence Management decisions through its membership in the
Management Committee and also influence Technical Committee (TC) decisions
through membership in the TCs. Kenya has managed to influence which IEC
standards to be adopted through the AFSEC TCs.

The day to day running of the National Committee (NC) is provided by KEBS as the
Secretariat.

THE AFRICAN ORGANIZATION FOR STANDARDIZATION (ARSO)

The African Organization for Standardization (ARSO) is a continental standardization
body that traces its genesis to the Conference held in the 1970s Accra, Ghana on
African socio-political and economic Pan-Africanism.

Interoperability is one of the Key factors towards success in integrating the African
Continent as envisaged in the African Plan of Action under the Pan African banner.
ARSO is therefore key in addressing the factors that may affect interoperability in the
African markets thus the presence of Kenya in ARSO is key to understanding the
emerging challenges and opportunities which can be addressed through
standardization.

Kenya is required to participate in regional technical committee meetings and
capacity development programmes, vote/comment on documents thus circulated by
ARSO, participate in Council meetings and operate within the rules and procedures of
the organization. The country pays an annual subscription of USD 16,000 to ARSO.

Through membership in ARSO, Kenya has the right to influence Management
decisions through its membership in the Management Committee and also influence
Technical Committee (TC) decisions through membership in the TCs. Kenya has
managed to influence several council decisions and standards to be adopted through
the African Organization For Standardization Technical Committee (ARSOTCs).

The KEBS is a council member of ARSO and participates in various programs. Kenya
hosts the Headquarters of ARSO.

ASIA PACIFIC METROLOGY PROGRAMME (APMP)

The APMP is a grouping of national metrology institutes (NMls) from the Asia-
Pacific region engaged in improving regional metrological capability through the
sharing of expertise, and exchange of technical services among Member laboratories.
APMP is also a Regional Metrology Organization (RMO) recognized by the
International Committee for Weights and Measures (CIPM) for the purpose of
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worldwide mutual recognition of measurement standards and of calibration and
measurement certificates.

Kenya through KEBS is an associate member of APMP's. The aim of APMP is to
promote and support a measurement infrastructure in the Asia-Pacific region that
facilitates international trade, improves industrial efficiency and competitiveness,
ensures equity in the marketplace, and enhances the quality of life and the
environment.

CONFERENCE OF AFRICA UNION MINISTERS OF INDUSTRY (CAMI)

CAMI is the highest political forum in the AU where issues relating to industrial
development of Africa are discussed and promoted. CAMI was inaugurated in 1971
by the United Nations Industrial Development Organization (UNIDO), as a Pan-
African response to promote accelerated and sustainable industrial development.
Kenya became a member so as to benefit from the technical assistance from CAMI
and also propagate its position in the African Continent on issues of Industrialization.
Kenya is required to participate in meetings and conferences organized by CAMI.

The Conference brings together policy makers and industrial experts to deliberate on
industrial policies and programmes and, where necessary, agree on common positions
on issues of relevance to Africa. CAMI serves as a forum for African leaders and
other stakeholders to discuss and review progress made towards Africa’s
Industrialization. The forum is also meant to attract investment and promote tourism.

Being a member of the organization enables Kenya improve the country’s industrial

development. There have been cost implications arising from travel and hosting
CAMI 20 in Nairobi in June 2013.

It has been a challenge paying the assessed contributions which is done through the
Ministry of Industrialization and Enterprise Development, Department of
Industrialization as required by the UN body.

INTRA-AFRICA METROLOGY SYSTEM (AFRIMETS)

AFRIMETS was established in order to harmonize metrology activities in Africa
based in the Regional Metrology Organization (RMO) of the Americas, SIM (Sistema
Interamericano de Metrologia).

Kenya through KEBS is a participating member of AFRIMETS through the sub-
regional metrology organization EAMET. KEBS participates in the relevant technical
committees and chairs some of them.

Kenya is required to participate in the General Assembly, Technical committee (TC)
meetings and capacity development programmes.

KEB is tasked with implementation and Kenya is set to organize measurement
comparisons.

SOUTH AFRICAN DEVELOPMENT COMMUNITY CO-OPERATION IN
MEASUREMENT TRACEABILITY (SADCMET)

The SADC Co-operation in Measurement Traceability co-ordinates metrolog
activities and services in the Region, in order to provide regional calibration and
testing services, including regulatory bodies, with readily available traceability to the
SI units of measurement, through legally defined and regionally and internationally
recognized national measurement standards.
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Kenya is an associate member of SADCMET and is required to participate in the
General Assembly, Technical committee (TC) meetings and capacity development
programmes.

EAST AFRICAN ACCREDITATION BOARD (EAAB)

The EAAB was established in the year 2007, under section 10 of the East African
Community Standardization Quality Assurance, Metrology and Testing Act, 2006
(EAC SQMT Act, 2006) that include Accreditation. The membership comprises
National Accreditation Bodies and National Accreditation Focal Points of EAC
Partner states. This Act covers requisite quality infrastructure (Standardization,
Metrology and Accreditation) that support regional trade in products and services. It
is mooted under the East African Treaty and protocol principally aimed at fostering
regional trade through the integration to be facilitated by instruments of the customs
union, common market etc.

Kenya joined the EAAB so as to play its role in the process of the EAC integration.
Besides, this will enable her to increase the volume of its trade particularly increase of
its exports of products and services to the EAC region and beyond considering the key
potential of the EAC market with a population of 1.2 billion people.

Further, through the EAC, Kenya will also play a significant role in facilitating trade
considering the membership of the Country to COMESA and the quest by the
COMESA-SADC-EAC Tripartite initiatives aimed at avoidance of duplication of
effort through synergy of efforts to increase Africa regional trade.

Kenya is required to fulfil the obligations of the EAC SQMT Act, 2006 and in
particular, the provisions of section 10.

EAST AFRICA COMMUNITY-STANDARDIZATION QUALITY
ASSURANCE METROLOGY AND TESTING ACT (SQMT ACT)

The aim of the SQMT Act is to enable trade facilitation across the border. KEBS
participates in standards, quality assurance metrology testing and other conformity
assessment activities under the SQMT Act to ensure that there are no trade barriers to
Kenyan product to access regional markets.

Kenya must undertake its obligations to ensure that Kenyan products access regional
markets without barriers related to technical regulations and standards. Kenya is
required to participate in regional technical committee meetings and capacity
development programmes, vote/comment on documents thus circulated by EAC,
participate in policy organs of the SQMT Act meetings and operate within the rules
and procedures.

Kenya can influence East Africa Standards and other decision related to the SQMT
Act to ensure continued access to regional markets.

Kenya participates in standards harmonization technical committees and is secretariat
to various sectoral technical committees.

AFRICAN ACCREDITATION CO-OPERATION (AFRAC)

AFRAC was founded in 2009. It is an umbrella organization comprising of members
who are national accreditation Bodies, National Accreditation Focal points and other
stakeholders that include conformity assessment bodies i.e. Inspection Bodies, testing
and calibration laboratories, medical laboratories and certification Bodies for systems,
processes, products and persons. AFRAC is key in trade facilitation of intra and inter-
African trade. AFRAC administers a mutual recognition scheme that enables
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recognition of the results and or certificates issued to Conformity assessment Bodies
by accreditation bodies. This is critical in facilitating free movement of products and
services across borders.

Besides this, AFRAC gives Africa a stronger voice in articulating the interest of its
members taking into account the evolution of conformity assessment standards,
market requirements, applicable regulatory requirements against the backdrop of our
stage of economic developments vis-a-vis the need to ensure global competitiveness.

The country has gained through exposure to new ideas in the profession and being
able to keep up to date with emerging technologies. It has also enabled the country to
foster greater Co-operation and institutional linkages with other members.

Kenya joined AFRAC so as to join the African Accreditation community. This has
enabled contribution of ideas that will improve the credibility, trust and confidence in
conformity assessment results. This has lead to improved trade hence creation of the
much needed wealth that will transform our country towards the set goals and
objectives of Kenya vision 2030.The Union encourages international co-operation and
participation in the Earth sciences with a view to understanding earth processes and
earth resources especially in relation to human welfare.

The country will be required to pay membership fees once this is worked out and a
resolution on the same is adopted by members at its next General Assembly meeting
in Addis Ababa, Ethiopia in September of 2014.

CO-OPERATIVES CONVENTIONS AND MEMBERSHIPS
WORLD COUNCIL FOR CREDIT UNIONS (WOCCU)

This is the global confederation of Co-operative Financial Institutions (CFIs).
WOCCU brings together all Savings and Credit Co-operatives (SACCOS) in the
world, creating a huge network. Kenya has been rated as having the fastest growing
financial co-operatives and hence the need for Kenya to benchmark with the rest of
the World. This creates an avenue for sourcing financial partners.

Kenya can market and export expertise and products within the network; Kenya can
also access alternative affordable financial credit sources for the movement;
Membership can lead to the development of the movement by accessing alternative
financial sources which will result in job creation.

Kenya became a member so as to gain from experiences of other CFIs. Subscription is
by individual co-operative institution. The obligation of the Government is to
participate in the council for purposes of boosting the co-operative movement in-
Kenya. '

INTERNATIONAL COOPERATIVE ALLIANCE (ICA)

This is a worldwide co-operative body with headquarters in Geneva, Switzerland; it
has an Africa Regional Office in Kenya. Its main aim is to form networks within the
co-operative movement in Kenya and the rest of the World. The Co-operative
movement in Kenya is number one in Africa hence Kenya is used to spearheading the
Co-operative initiative in Africa. The Co-operative University is used to train Co-
operative Officers within the region. The ICA Regional Office for Africa is based in
Nairobi.

Kenya becar: a member so as to benefit from networking for the purposes of
boosting ihe cooperative movement in Kenya. Kenya can market and export expertise
of Co-operative products in the region.
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Being a member of the organization contributes to the development of the country’s
Co-operative movement, creates jobs and business opportunities for Kenya and the
Co-operative movement bodies.

Implementation is being undertaken smoothly given the regional Office is based in
Nairobi.

AFRICAN CONFEDERATION OF CO-OPERATIVE SAVING
ASSOCIATION (ACCOSCA)

ACCOSCA is an African Co-operative body with headquarters in Kenya. Its aim is to
form network within the cooperative movement in Kenya and African Countries.

Kenya’s Co-operative movement is used for benchmarking in Africa. The Co-
operative Bank of Kenya has been partnering with the Co-operative Movement in
South Sudan for instance in the establishment of the Co-operative Bank of South
Sudan. The Co-operative University also trains Co-operative Officers within the
region.

Kenya is involved in marketing and exporting expertise of Co-operative products in
the region. As a member of AAOSCA, Kenya contributes to the development of the
country’s Co-operative movement and creates jobs for Kenyan citizens. Kenya also
plays a leading role in the formation and capacity building of Co-operative movement
bodies of the member states.

INTELLECTUAL PROPERTY RIGHTS

CONVENTION ESTABLISHING THE WORLD INTELLECTUAL
PROPERTY ORGANIZATION

The objective of this Convention is to modernize and render more efficient
administration of the Unions established in the fields of protection of industrial
property and the protection of literally and artistic works, while fully respecting the
independence of each of the unions.

Membership to this Agreement increases the potential of generation of income related
to intellectual property issues. There is technical assistance in infrastructure and
administration of IP policy discussions and negotiations on IP development.

It has however been a challenge for Kenya to attend all the WIPO meetings due to
limited funding.

PARIS CONVENTION FOR THE PROTECTION OF INDUSTRIAL
PROPERTY

The Paris Convention is an international convention for promoting trade among the
member countries, devised to facilitate protection of industrial property
simultaneously in the member countries without any loss in the priority date. It also
ensures administrative Co-operation among the IP Unions established by the Treaties
that WIPO administers. All the member countries provide national treatment to all the
applications from the other member countries for protection of industrial property
rights.

The World Intellectual Property Organization (WIPO) is the global forum for
intellectual property services, policy, information and co-operation. Paris Convention
for the Protection of Industrial Property covers for protection industrial property, the
Berne Convention for the Protection of Literally and Artistic Works and the Madrid
Agreement Concerning the International Registration of Marks, the Singapore Treaty
on the Law of Trademarks Singapore, establish common standards for procedural
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aspects of trademark registration and licensing and Patent co-operation Treaty
Washington provide the applications for the protection of inventions in any of the
Contracting States and may be . filed as international applications under this
Treaty. Nairobi Treaty on protection of the Olympic symbol this compels Kenya to
protect the symbol.

All the treaties are easy to implement and currently are being implemented by the
Kenya Industrial Property Institute. Kenya pays Membership subscription and
participates in WIPO related activities.

MADRID AGREEMENT CONCERNING THE INTERNATIONAL
REGISTRATION OF MARKS MADRID 1891

The objective of this Agreement is to ensure that nationals of contracting countries
secure protection for their marks applicable to goods or services by filing the said
marks at the International Bureau of Intellectual Property through the intermediary of
the office of the country of origin.

The Treaty has enhanced protection of trademarks, helped the applications from
Kenya reduce costs by filing a single trademark application and designating countries
one seeks for protection. Kenya is actively involved in protecting Industrial Property
Rights through KIPI, Kenya has complied the trademark law is in place.

The Government is obliged with Protection and registration of trademarks.

Inadequate funding impacts on the implementation of the Agreement, for developing
countries in general and smaller Companies existing in Kenya given its very technical
nature.

PATENT CO-OPERATION TREATY WASHINGTON 1970

The main objective of this treaty is the mainstreaming of patent application filing and
novelty such procedures for applicants wishing to obtain patent protection in a wide
number of countries around the world. The government is obliged with the protection
and registration of patents.

The agreement has enabled the protection of national innovations hence promoting
financial gain from patents. The System is however expensive and the need for
publicity of the same still remains.

Kenya is actively involved in protecting Industrial Property Rights through KIPI.
SINGAPORE TREATY ON THE LAW OF TRADEMARKS

The objective of the Singapore treaty is to create a modern and dynamic international
framework for the harmonization of the administrative trade mark registration
procedures.

The obligation of the government is to ensure protection and registration of
trademarks.

The implementation of the treaty has led to the protection of trademarks. Kenya has
complied through its active involvement in protecting Industrial Property Rights
through KIPI.

BERNE CONVENTION

Its main objective is the Protection of Literary and Artistic Works. It requires all ‘its
signatories to recognize the copyright of works of authors from other signatory
countries (known as members of the Berne Union) in the same way as it recognizes
the copyright of its own nationals, which is the obligation placed upon Kenya.
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In meeting the obligations arising from the Convention, Kenya has enacted the
Copyright Act Cap 130 Laws of Kenya. A key challenge that Kenya has encountered
in trying to meet the objectives of the Convention is that there is lack of
understanding of copyright and related rights.

TRADE RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS
(TRIPS)

This agreement was negotiated on the 1986-1994 Uruguay Round which introduced
intellectual property rules into the multilateral trading system for the first time. The
objectives are to reduce distortions and impediments to international trade; promotion
of effective and adequate protection of intellectual property rights; and ensuring that
measures and procedures to enforce IP rights do not themselves inhibit legitimate
trade.

It sets out minimum standards that allow members to provide more extensive
protection of intellectual property if they so wish. It gives members a free choice to
determine the appropriate method of implementation within their own legal systems
and practice.

The Government has amended laws such as the Copyright Act, Trademarks Act and
the Industrial Property Act to comply and conform to TRIPs and regional instruments.

Under TRIPS Developing and Least Developing Countries have had difficulties in
importation of cheap generic drugs to management of HIV/AIDS. Multinational Drug
manufacturers like Pfizer and Smithkline Beecham pursued conclusion of this
Agreement which includes stringent conditions that are imposed when a country
wants to import generic drugs or manufacture the same under licence.

LLUSAKA AGREEMENT (1976) AND HARARE PROTOCOL (1982)

The agreement led to the development of the African Regional Intellectual Property
Organization (ARIPO). The organization is mandated with the registration of patents
and industrial designs.

Kenya is complying through the Industrial Property Act, 2001 which established the
Kenya Intellectual Property Institute (KIPI). Kenya submits annual reports to the
ARIPO Assembly of Member States

EDUCATION, SCIENCE AND TECHNOLOGY

STATUTES  OF  INTERNATIONAL  CENTRE FOR  GENETIC
ENGINEERING AND BIOTECHNOLOGY (ICGEB) ACCEDED TO IN JULY
2010 INITALY.

The objectives of the ICGEB is to promote the development, production and wide
application of biotechnology in the interest of developing countries; promote the
transfer of technology to member countries and overcome difficulties encountered by
developing countries in fostering innovation, ownership and in-house application in
line with ICGEB statutory mandate.

The obligation of the government is to participate in decision making of ICGEB
Board of Governors, recommend scientists and students for ICGEB training,
encourage scientists to organize and request for funding for ICGEB training and remit
annual contribution of US$ 5000 since 2011.

There is inadequate funding for sensitization at the county levels on ICGEB. There
are limited opportunities under ICGEB.
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Kenya has been training PhD students through ICGEB funds. There has also been
capacity building in the areas of biomedicine-crop improvement, environmental
protection/remediation and biopharmaceuticals and bio pesticide production through
funds by ICGEB. It has also linked Kenyan Researchers with those of South Africa
(2013).

PROTOCOL ON THE ESTABLISHMENT OF THE EAST AFRICAN
SCIENCE AND TECHNOLOGY COMMISSION

The Commission’s main objective is to establish the East African Science and
Technology Commission as an apex body to promote and co-ordinate the
development, management and application of science and technology in the EAC. It
seeks to promote regional research in Science and technology. Through its
membership, Kenya can improve its research capacity through co-operation with
other partner States in the EAC.

The imp,2mentation of the Protocol has been hampered by the delayed finalization of
the hosting arrangements for the East African Science and Technology Commission.

It will es*ablish a regional body to spearhead research in science and technology
development; and acquisition of reliable data to guide decision making in science and
technology matters.

OUTER SPACE TREATIES

Kenya is a party to a number of treaties relating to Outer Space. These include Treaty
on Principles Governing the Activities of states in the Exploration and use of Outer
Space including the moon and outer celestial bodies (outer Space Treaty) (ratified
1967); Convention on internal liability for Damage caused by Space objects (ratified

1972) and Agreement governing the activities of states on the Moon and other
celestial Bodies (accession 1984).

The Outer Space Treaties provide the basic framework on international space law.
The Government is obliged to participate in state members meetings held annually in
Vienna and to domesticate the treaties by enacting national laws for outer space
activities.

Benefits attributable to this treaty include: Capacity building in outer space
programmes, Information sharing on outer space activities, Access of data from
member states and Assistance with establishing legal framework for States Parties.

There is lack of co-ordination at national level to facilitate space related data and
information exchange and adequate transfer of technology which tends to inhibit the
emergence of space science and technology as a tool for national development. There
is also a lack of a legal frame work for co-ordination of outer space activities as well
as inadequate funds for implementation of activities under the Space programme.

In keeping with implementation of this Treaty, the country has a draft National Space
Agency Bill 2013 and National Space Policy. It has also provided under the Science,
Technology and Innovation Act 2013, earth and space sciences as programmes to be
undertaken by the Government.

TREATIES ON DEVELOPMENT OF STATISTICS
AFRICAN CHARTER ON STATISTICS

The African Charter on Statistics was adopted on the 3rd February, 2009 by the
Assembly of Heads of State and Government of the African Union. The Charter aims
to serve as an advocacy tool of statistics development, strengthen the coordination of
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statistical activities across the continent, promote adherence to international standards
and professionalism in statistics, and ensure the production of quality data.

Kenya is also among the 15 countries that have already signed the Charter. The
process of ratification is on going through discussions with the AG chambers. The
emergence of consistent and harmonized African statistics is limited by institutional
capacity weaknesses, duplication and dispersion of efforts by our institutions, and
lack of adequate resources (both financial and human).

Kenya has already initiated the process of developing a National Strategy for
Development of Statistics (NSDS). The NSDS borrows heavily from the African
Charter on Statistics (ACS) principles and the Strategy for the Harmonization of
Statistics in Africa (SHaSA) themes and objectives.

KNBS is also in the process of revising the Statistics Act mainly to align it with the
new constitution but also to close some gaps in the law as per internationally agreed
practices in statistical organization and management.

STRATEGY FOR THE HARMONIZATION OF STATISTICSIN  AFRICA
(SHASA)

Its main objective is to develop a National Strategy for Development of Statistics
(NSDS). It is expected to lead to the improvement of efficiency in monitoring and
evaluation of statistics, reduce the gap between the supply of statistical information
and facilitate the monitoring of the African development and integration process.

SHASA lacks adequate financial and human resources to implement its programmes
and activities.

The Government should devise a mechanism for the implementation of the Charter. It
has initiated the process of developing a National Strategy for Development of
Statistics (NSDS).

HEALTH

LEAGUE OF NATIONS, CONFERENCE OF PARTIES WORLD HEALTH
ORGANIZATION 1948

The main objective of this Conference is the attainment by all people of the highest
level possible of health, responsible for providing leadership on global health matters,
shaping the health research agenda, setting norms and standards, articulating evidence
based policy options, providing technical support to countries and monitoring and
assessing health trends. '

Its functions in Kenya include assisting government through the Ministry of health in
strengthening health services; establishing and maintaining administrative and
technical services, such as epidemiological and statistical services; stimulating the
eradication of diseases; improving nutrition, housing, sanitation, working conditions
and other aspects of environmental hygiene; promoting Co-operation among scientific
and professional groups; proposing international conventions and agreements on
health matters; conducting research; developing international standards for food, and
biological and pharmaceutical products; and developing an informed public opinion
among all peoples on matters of health.

Kenya became a member so as to benefit from the rich pool of health experts within
World health organization. It also creates an opportunity for Kenya to-influence
international debated matters on health spearheaded by WHO. Kenya is able to
interact with other member states and share best practices on health.
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The obligation of Kenya are to participate in national, regional and global WHO
activities as a member state and prepare reports on various health outcomes are done
through the national WHO office, in regional and global forums where necessary.

Population growth has been slowed dramatically in many of the most populous parts
of the country and diseases such as Smallpox, the ancient scourge, has been
eradicated. Other successes include the control of lice-borne typhus and yaws not to
mention that Polio and guinea worms are on.the verge of total elimination.

A number of other communicable and tropical diseases, including onchocerciasis and
schistosomiasis, are in retreat and the universal salt iodization is in place. This means
that the prospect of virtually eliminating iodine deficiency disorders (IDD), the major -
cause for brain damage among young children, is also in sight.

Kenya working in collaboration with WHO, has put in place various programmes
such as disease surveillance and eradication, immunization, procurement of
medication from other international agencies, disaster management and research.

CONVENTIONS ON ILLICIT AND PSYCHOTROPIC DRUGS

The Conventions seek to regulate the illicit use of narcotics and psychotropic agents.
The trafficking and abuse of illicit drugs and psychotropic drugs is a global malaise
and Kenya in conjunction with other countries has tried to mitigate the spread of this
vice by joining other states in conventions including:

i) The United Nations Conventions on Illicit Drug Control

ii) The Convention on Psychotropic 21, 1971

iii) The Single Convention on Narcotic Drugs (1961)

iv) The UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic

Substances, 1988.

Under the Conventions, Kenya is obligated to report annually the on important
changes in its laws and regulations concerning ' psychotropic substances;
developments in the abuse of and the illicit traffic in psychotropic substances within
its territory; notify the Secretary-General of the names and addresses of the
governmental authorities dealing with psychotropic substances; furnish, as soon as
possible after the event, a report to the Secretary-General in respect of any case of
illicit traffic in psychotropic substances or seizure from such illicit traffic; furnish to
the Board annual statistical reports on quantities manufactured, exported to and
imported from each country or region as well as on stocks held by manufacturers; Co-
operate with other State Parties in order.to combat illicit drug trafficking; and enact
laws to curb possession, trafficking and cultivation of certain plants used as narcotics
and psychotropic substances.

These conventions guide Kenya’s ability to control and use of Psychotropic and
addictive substances thereby leading to the formation of clear guidelines in the
management of persons addicted or abusing narcotic substances.

Kenya as a state party to the above International Drug Control Conventions has
enacted the Narcotic drugs and psychotropic substances (control) Act, 1994 to
domesticate the treaty provisions.

The Pharmacy and Poisons Board has been established to ensure the implementation
of the objectives of the Convention and the obligations that arise to Kenya from it.
There are also future projects that have been proposed that seek to provide free
needles to drug addicts to prevent the spread of HIV/ AIDS.

41



12.15
12.16

12.17

12.18

WHO FRAMEWORK CONVENTION ON TOBACCO CONTROL 2003

Its objectives are to protect present and future generations from the devastating health,
social, environmental and economic consequences of tobacco consumption and
exposure to tobacco smoke" by enacting a set of universal standards stating the
dangers of tobacco and limiting its use in all forms worldwide. Kenya is required to
enact national laws and a framework that will seek to reduce tobacco consumption.

- It helps to preserve present and future generation from the health, social,
environmental and economic consequences of tobacco consumption and exposure to
tobacco smoke.

Kenya has so far enacted the Tobacco control Act 2007. There is currently increasing
the tax imposed on tobacco products up to at least 75 % of retail price. Further to this,
the country is working on the developing Tobacco Control Regulations and creating
awareness and information availability through public education will be carried out in
the near future. To further achieve the objectives of the Convention there is need to
operationalize the Tobacco control board fund. There have been challenges in relation
to complaints from tobacco farmers and the tobacco industry in general since’
implementation of the Convention will lead to lose of income.
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GENEVA CONVENTION ON ROAD TRAFFIC ACCIDENT

The convention mandates state parties to them to establish nationwide emergency
response * system; equip emergency providers with adequate means for safety
evacuation of casualties; improve health facility capacity to respond to casualties of
road traffic crashes and enhance data management on road traffic injuries. This
convention is implemented through The Traffic Act (Cap. 403). The road sector also
ensures that development of roads does not impact the environment negatively; hence
prior to road construction, EMCA issues Environmental Impact Assessment licenses to
ensure the necessary issues are covered, in harmony with international best practices.

AIR TRANSPORT _
CONVENTION ON INTERNATIONAL CIVIL AVIATION

The Convention aims to ‘ensure the safe and orderly growth of international civil
aviation throughout the world; encourage the arts of air craft design and operation for
peaceful purposes; prevent economic waste caused by unreasonable competition and
promote safety of flights in international air navigation amongst others.

The Convention establishes the International Civil Aviation Organization which is the
specialized UN body for civil aviation matters. The Convention has 19 Annexes
through which ICAO has developed Standards and Recommended Practices (SARPs)
to govern and standardize the conduct of civil aviation amongst States. ICAO conducts
safety and security audits on States based on its Standards and Recommended Practices
to establish the level of effective implementation. Kenya was elected to the ICAO
Council in October, 2013 for a period of 3 years.

The Government formulates policies and regulations that govern civil aviation,
implements programs including ratification, implementation, yearly subscriptions and
active participation at meetings on instruments adoption/implementation. Currently, the
subscriptions are fully paid up.
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13.8 Kenya has enacted the Civil Aviation Act, 2013 and the Civil Aviation Regulations as
the main instruments of implementation of the Convention. It has also established the
Kenya Civil Aviation Authority.

13.9 Kenya makes reports to ICAO which also conducts regular Audits.

13.10 The Authority faces the challenge of attracting and retaining qualified technical staff
due to the remuneration offered as against what is offered within the industry. The
Government should enhance the Authority’s ability to attract and retain qualified
technical staff by strengthening its revenue base.

13.11 The benefits to Kenya are a safe and orderly civil aviation industry in the country,
thereby allowing the growth of the industry and enabling operators thrive. Other
benefits accruing from Implementation of this Protocol include collaboration with other
aviation-nations, technical assistance on aviation-training/equipment, development of
regulations/laws and domestication and assessments in ensuring clean, safe secure civil
aviation for international trade.

13.12 CONVENTION ON THE UNIFICATION OF CERTAIN RULES OF
INTERNATIONAL CARRIAGE BY AIR, (1999 MONTREAL CONVENTION)

13.13 The Convention which was ratified by Kenya on 7th January, 2002, addresses rules
relating to the international carriage of passengers, baggage and cargo relating to
damages, lost baggage and disabled passengers and mobility equipment.

13.14 The Convention attempts to re-establish uniformity and predictability of rules relating
to the international carriage of passengers, baggage and cargo. Whilst maintaining the
core provisions which have served the international air transport community for several
decades (i.e. the Warsaw regime).

13.15 The Convention achieves modernization in a number of key areas. It protects
passengers by introducinga two-tier liability system that eliminates the previous
requirement of proving wilful neglect by the air carrier to obtain more than $75,000 in
damages, which should eliminate or reduce protracted litigation.

13.16 The main obligation is for Kenya is mainly to implement the Convention as there are
nc reporting obligations.

13.17 Damages and lost baggage, due to human error are a concern of Airlines world-wide
and a challenge for all State Parties including Kenya. The amounts of compensation
especially when relating to aircraft accidents and the subsequent litigation are another
challenge for State Parties and airlines.

13.18 Kenya as a State Party is required to enhance safety standards as well as consumer
protection to the highest international standards.

13.19 The ratification of the Convention enhances passengers’ confidence that they or their
families will be adequately compensated in case of damages and lost baggage.

1320 CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES FOR THE
PURPOSE OF DETECTION
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13.21 The Convention on the Marking of Plastic Explosives for the Purpose of Detection is a
muti-lateral and anti-terrorism treaty that aims to prohibit and prevent the manufacture
or storage of unmarked plastic explosives. The Convention notes the implications of
acts of terrorism for international security and the fact that plastic explosives have been
used for terrorist acts aimed at destruction of aircraft, other means of transport and
other target. It further takes cognizance that marking such explosives for the purpose
of detection would contribute significantly to the prevention of such unlawful acts.

13.22 The main obligation is for Kenya to ratify and implement the Convention.

13.23 Although Kenya is not a producer State of plastic explosives, a state that ratifies the
Convention agrees to prohibit the manufacture, storage, transport, or entry of unmarked
plastic explosives in its territory.

13.24 The Convention establishes an International Explosives Technical Commission, which
is composed of experts in the field explosives and from which Kenya can request for
enhancement of technical capacity in detection. Being a Member reduces the ability
and risk of terrorists to utilizing plastic explosive within our territory.

13.25 Terrorism is a challenge to most States and terrorists will use any means to achieve
their goals. Continuous surveillance to prohibit the manufacture, storage, transport, or
entry of unmarked plastic explosives in our territory is also a challenge.

1326 CONVENTION ON INTERNATIONAL INTERESTS IN MOBILE
EQUIPMENT (CAPE TOWN CONVENTION) AND THE PROTOCOL TO
THE CONVENTION ON INTERNATIONAL INTERESTS IN MOBILE
EQUIPMENT ON MATTERS SPECIFIC TO AIRCRAFT EQUIPMENT

13.27 The Convention-and Protocol recognize the need to acquire and use mobile equipment
of high value or particular economic significance and to facilitate the financing of the
acquisition and use of such equipment in an efficient manner; the advantages of asset-
based financing and leasing for this purpose and desiring to facilitate these types of
transaction by establishing clear rules to govern them; the need to ensure that interests
in such equipment are recognized and protected universally; to provide broad and
mutual economic benefits for all interested parties; takes cognizance that such rules
must reflect the principles underlying asset-based financing and leasing and promote
the autonomy of the parties necessary in these transactions; and the need to establish a
legal framework for international interests in such equipment and for that purpose to
create an international registration system for their protection.

1328 Kenya ratified and domesticated and implements this convention by enacting the
International Interests in Aircraft Equipment Act, 2013, Kenya also makes its Report
to the International Institute for the Unification of Private Law . (UNIDROIT) in
fulfilment of its obligations.

13.29 Local airlines are able to acquire aircraft at discount due to assurance to the seller’s,
that their interests in such equipment are recognized and protected.

13.30 Operators have a challenge in raising the funds to acquire aircraft and the government
should enhance operators’ access to funds.



1331 CONVENTION FOR THE SUPPRESSION OF UNLAWFUL ACTS AGAINST
THE SAFETY OF CIVIL AVIATION (MONTREAL CONVENTION)

13.32 The Convention recognizes that unlawful acts of seizure or exercise of control of
aircraft in flight jeopardize the safety of persons and property, seriously affect the
operation of air services, and undermine the confidence of the peoples of the world in
the safety of civil aviation. It aims at deterring such acts; there is an urgent need to
provide appropriate measures for punishment of offenders. '

13.33 The ratification of the Convention by the government demonstrates its commitment
towards ensuring that acts of unlawful interference are eliminated. The government is
regquired to legislate the following as offences:

(a) unlawfully and intentionally performing an act of violence against a person on board a
civilian aircraft in flight if it is likely to endanger the safety of that aircraft;

(b) destroying an aircraft in service or causing damage to an aircraft that renders it
incapable of flight or is likely to endanger its safety in flight;

(c) placing or causing to be placed devices or substances likely to destroy the aircraft,
render it incapable of flight, or endanger its safety in flight;

(d) destroying or damaging air navigation facilities (only if these facilities are used in
international air navigation) or interfering with their operation; and communicating
false information that would endanger the safety of an aircraft in flight.

13.34 The convention applies, whether the aircraft is engaged in an international or domestic
flight, only if: the point of take-off or landing, actual or intended, is outside the
territory of the state where the aircraft is registered; or if the offence is committed
outside of the state of registration. Kenya is authorized to establish jurisdiction in
cases where the offence takes place in its territory.

13.35 The convention requires Kenya to make the above offences punishable by severe
penalties and it lays out guidelines for custody of suspects. Kenya is also required to
either extradite the offenders or submit their cases for prosecution. It is also required to
assist other State Parties in connection with criminal proceedings brought under the
convention especially where offences are committed in its jurisdiction.

13.36 The Civil Aviation Act, 2013 recognizes some acts of unlawful interference as crimes
but should also include those defined as offences by the Convention.

13.37 The convention urges State Parties to formulate unified strategies to resolve satety
Related deficiencies and urges States to share and use critical safety information
through regional Co-operation. Kenya also makes its Report to the International Civil
Aviation Organization (ICAO) as part of its obligations.

13.38 Terrorism is a challenge to most States and terrorists will use any means to achieve
their goals. Following the 11th September, 2001 terrorist attacks on the United States,
member states are required to take various steps to strengthen the convention by
agreeing to Co-operate fully in the apprehension and prosecution of all those
responsible for acts of terrorism and to Co-operate with other member states on how to
eradicate acts of terrorism against civil aviation and to develop a detailed action plan to
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address the new forms of threat to civil aviation. These are chailenges that require
cost, modern technology and skilled manpower.

13.39 Strengthening of our security agencies and continuous surveillance to deter would be
terrorists. The government should invest in modern equipment and training security
agents to combat terrorism.

13.40 The Convention prohibits and punishes behavior which may threaten safety of civil
aviation. It allows Kenya to acquire information and intelligence by way of Co-
operation with other member States.

1341 PROTOCOL FOR THE SUPPRESSION OF UNLAWFUL ACTS OF
VIOLENCE AT AIRPORTS SERVING INTERNATIONAL CIVIL AVIATION
SUPPLEMENTARY TO THE CONVENTION FOR THE SUPPRESSION OF
UNLAWFUL ACTS AGAINST THE SAFETY OF CIVIL AVIATION

13.42 Kenya ratified the above Protocol on Sth October, 1995 and on 4th November, 1995 it
entered into force. The Protocol supplements the above Montreal Convention so as to
deal with such unlawful acts of violence at airports serving international civil aviation.
It also recognizes that unlawful acts of violence which endanger or are likely to
endanger the safety of persons at airports serving international civil aviation or which
Jeopardize the safe operation of such airports undermine the confidence of the peoples
of the world in safety at such airports and disturb the safe and orderly conduct of civil
aviation for all States.

13.43 Kenya is required to enact legislation with severe penalties for persons who perform
any acts of violence against persons at international airports as well as persons who
destroy or damage facilities of its international airports whenever the acts endanger the
safety of the airports.

13.44 The ratification of the Protocol by the government demonstrates its commitment
towards safety of passengers at airports and the Civil Aviation Act, 2013 recognizes
acts of unlawful interference as a crime. Kenya makes its report on compliance to the
International Civil Aviation Organization (ICAO).

13.45 Terrorism is a challenge to most States and terrorist will use any means to achieve their
goals. Strengthening of our security agencies and continuous surveillance to ensure that
security is maintained at our airports. The Convention supports Kenya to prohibit and
punish behaviour which may threaten safety of civil aviation.

13.46 CONVENTION ON DAMAGE CAUSED BY FOREIGN AIRCRAFT TO THIRD
PARTIES ON THE SURFACE

13.47 The Convention which Kenya ratified on 5th July, 1999 aims to ensure adequate
compensation for persons who suffer damage caused on the surface by foreign aircraft,
while limiting in a reasonable manner the extent of the liabilities incurred for such
damage in order not to hinder the development of international civil air transport.

13.48 The ratification of the Convention by the Government demonstrates its commitment
towards adequate compensation to those who suffer damage.
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13 49 Recognition of the jurisdiction of Member States for enforcement of Judgments makes
it easy to implement and ensures the protection of Kenyans who may suffer aviation
loss caused by aircraft flying over Kenyan Space.

13.50 Kenya reports to the International Civil Aviation Organization (ICAO) on
implementation.

13.51 Adequacy of compensation especially when relating to aircraft accidents tends to lead
to litigation. The Convention provides for strict liability of operators to compensate
victims of damage on the ground from aircraft travelling on an international route,
which may be costly to enforce.

13.52 Kenya needs to ratify any amendments to the protocol to ensure that compensation is
adequate.

13.53 This is a serious effort by the ICAO to address the problems of aviation losses caused
by criminal conduct and ground losses. Standardizes compensation relating to damage
suffered and recognizes judgments entered by Kenya Courts as being enforceable in the
jurisdictions of other State parties as soon as the formalities required by that State party
have been complied with.

1354 PROTOCOL ON THE ESTABLISHMENT OF THE EAST AFRICAN
COMMUNITY CIVIL AVIATION SAFETY AND SECURITY OVERSIGHT
AGENCY (CASSOA)

13.55 The Protocol established the Civil Aviation Safety and Security Oversight Agency
(CASSOA). This Protocoal was signed by the East Africa Ministers responsible for
civil aviation on 18th April, 2007 and at the 5th Extraordinary Summit of EAC Heads
of State, they directed its immediate Operationalization. It has been ratified by all the
member States.

13.56 The objectives of CASSOA are mainly to help Partner States meet the requirements of
the (ICAO) which involves developing consensus among the Partner States,
coordinating activities, sharing technical expertise and facilities, and achieving
effective oversight of civil aviation safety and security.

13.57 Challenges of implementing this Protocol include funding of the Agency activities,
retention of regulatory technical staff and shortage in terms of numbers and skills in the
regulatory technical staff in the Partner States. The political will in transforming the
Agency to the complex level where it will be designated some or all of the oversight
functions and responsibilities is required.

13.58 The establishment of CASSOA in East Africa Community provides a common
framework and mechanism for the Partner States to fulfill their international safety and
security oversight obligations as provided by the Convention in an effective and
efficient way. It also demonstrates its commitment towards aviation safety in the
region.

13.59 Report obligations are to the EAC Secretariat.

13.60 MARITIME CONVENTIONS
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13.61 CONVENTION ON THE INTERNATIONAL MARITIME ORGANIZATION
(IMO CONVENTION) AS AMENDED

13.62 The International Maritime Organization is the United Nations specialized agency with
responsibility for the safety and security of shipping and the prevention of marine
pollution by ships. Kenya is signatory since 22nd August, 1973,

13.63 The purpose of the Organization, is to provide machinery for Co-operation among
Governments in the field of governmental regulation and practices relating to technical
matters of all kinds affecting shipping engaged in international trade; to encourage and
facilitate the general adoption of the highest practicable standards in matters
concerning maritime safety, efficiency of navigation and prevention and control of
marine pollution from ships". The Organization is also empowered to deal with
administrative and legal matters related to these purposes.

13.64 The Government formulates policies and implements programs including ratification,
implementation, yearly subscriptions and active participation at meetings on
instruments adoption/implementation. Currently, Kenya has paid up its Subscription.
Kenya is a member of the IMO Governing Council.

13.65 Several benefits are attributable to the implementation of this Convention including:
Collaboration with other maritime nations, technical assistance on maritime
training/equipment, development of regulations/laws and domestication and
assessments in ensuring clean, safe secure seas for international trade.

13.66 Inadequate funding has affected the implementation of the Agreement.

13.67 INTERNATIONAL CONVENTION FOR THE SAFETY OF LIFE AT SEA,
1974, AS AMENDED (SOLAS 1974)

13.68 The SOLAS Convention is generally regarded as the most important of all international
treaties concerning the safety of merchant ships. The main objective of the SOLAS
Convention is to specify minimum standards for the construction, equipment and
operation of ships, compatible with their safety. Flag States are responsible for
ensuring that ships under their flag comply with its requirements, and a number of
certificates are prescribed in the Convention as proof that this has been done. Control
provisions also allow Contracting Governments to inspect ships of other Contracting
States if there are clear grounds for believing that the ship and its equipment do not
substantially comply with the requirements of the Convention - this procedure is
known as port State control. The current SOLAS Convention includes Articles setting
out general obligations and amendment procedures etc.

13.69 Kenya ratified the convention in 21st October, 1999 and is implementing it through the

Merchant Shipping Act, 2009 vide several regulations under operation while others are
in development.

13.70 Shortages of human capacity during implementation, and inadequate funding have
been an impediment to achieving the objectives in this treaty.

I3.71 INTERNATIONAL CONVENTION FOR THE PREVENTION OF
POLLUTION FROM SHIPS (MARPOL)
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1372 The International Convention for the Prevention of Pollution from Ships (MARPOL) is
the main international convention covering prevention of pollution of the marine
environment by ships from operational or accidental causes. The Convention includes
regulations aimed at preventing and minimizing pollution from ships - both accidental
pollution and that from routine operations - and currently includes six technical
Annexes. Special Areas with strict controls on operational discharges are included in
most Annexes.

13.73 Kenya ratified annexes 1 to V in 1993 and the Marpol Protocol 1997 in 2007.
Implementation is supposed to ensure provision of oil waste reception facilities at
ports, legislation of relevant laws and regulations, capacity building, sensitization etc.

13.74 Development of Shipping Operations (Marine Pollution) Bill, 2014 is ongoing together
with regulations, Measures for handling packed dangerous goods, port reception
facilities for sewage and oil waste in place, Port State Control measures, Continuous
stakeholders’ workshops and seminars on implementation of the convention amongst
other activities. A draft Marine Pollution Bill and regulations have been developed, and
once enacted into law, will form the legal framework to implement the Convention.

13.75 Shortage of human/technical capacity in development of a Bill and Regulations and
inadequate funding has made the implementation process a challenge.

1376 INTERNATIONAL CONVENTION ON STANDARDS OF TRAINING,
CERTIFICATION AND WATCH-KEEPING FOR SEAFARERS, 1978, AS
AMENDED (STCW 1978)

1377 The 1978 STCW Convention was the first to establish basic requirements on training,
certification and watch keeping for seafarers on an international level. Previously the
standards of training, certification and watch keeping of officers and ratings were
established by individual governments, usually without reference to practices in other
countries. As a result standards and procedures varied widely. The Convention
therefore prescribes minimum standards for countries in relation to training,
certification and watch keeping for seafarers.

1378 Government is required to provide detailed information to IMO concerning
administrative measures taken to ensure compliance with the Convention education and
training courses, certification procedures and other factors relevant to implementation.
Implementation is supposed to ensure legislation of relevant laws and regulations,
training facilities (simulation facilities, training ship for sea-time, swimming pool excj,
capacity building, sensitization etc.

13.79 This is being implemented through the MSA and STCW regulations that have already
been gazetted and are operational. Several pieces of curricula have been developed for
training and monitoring, Institutions for training have identified and accredited
(JKUAT), Concept paper for training shipping is under development, MoUs with other
maritime nations have been developed for consideration to train Kenyan seafarers.

13.80 Inadequate trainers in technical areas, lack of training ships to place cadet for sea-time
and inadequate funding is an impediment.

1381 INTERNATIONAL CONVENTION ON LOAD LINES, 1966 (LL 1966)
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13.82 The convention deals with the limitations on the draught to which a ship may be loaded
making significant contribution to its safety. These limits are given in the form of
freeboards, which constitute, besides external weather-ti ght and watertight integrity .

13.83 The regulations take into account the potential hazards present in different zones and
different seasons. The technical annex contains several additional safety measures
concerning doors, fréeing ports, hatchways and other items. The main purpose of these
measures is to ensure the watertight integrity of ships' hulls below the freeboard deck.
All assigned load lines must be marked amidships on each side of the ship, together
with the deck line. Ships intended for the carriage of timber deck cargo are assigned a
smaller freeboard as the deck cargo provides protection against the impact of waves.
Kenya acceded to the convention in 1975.

13.84 1t helps in determining the freeboard of ships by subdivision and damage stability
calculations for safety hence preventing loss of lives/ships/cargo and prevention marine
pollution from ships. Kenya is enforcing the Convention through the Merchant
Shipping Act, the Maritime Authority Act, Port State Control, and inspections and
survey. Currently, draft regulations are under consideration.

13.85 There is a shortage of human capacity during implementation.

13.86 INTERNATIONAL CONVENTION ON TONNAGE MEASUREMENT OF
SHIPS, 1969 (TONNAGE 1969)

3.87 The Convention, adopted by IMO in 1969, introduced a universal tonnage
measurement system. The Convention provides for gross and net tonnages, both of
which are calculated independently. Kenya acceded to the convention in 1993. Kenya’s
obligation to domesticate the Convention was achieved through the MSA, Port State
Control, inspections and survey measures. These will be enhanced once draft
regulations under censideration are finalized for implementation.

13.88 The tonnage measurement is used in determining port and harbour dues, pilotage
charges, insurance premiums, manning levels, maritime statistics & limitations of
liability.

13.89 Shortage of human capacity during implementation, and slow process in gazettement of
regulations constitute a challenge.

1390 CONVENTION ON THE INTERNATIONAL REGULATIONS FOR
PREVENTING COLLISIONS AT SEA, 1972 (COLREGS)

13.91 The 1972 Convention was designed to update and replace the Collision Regulations of
1960 which were adopted at the same time as the 1960 SOLAS Convention. Kenya
acceded to the convention in 1992,

1392 Kenya has ratified the statute and is ensuring implementation by establishing
mandatory traffic separation schemes for ship navigation to avoid collisions.

13.93 Through the MSA, KPA Act (pilotage), Navigational Watch Tower operational with
regard to traffic control and safety and Automatic Identification System /Long Range
[dentification (LRIT) implemented (KPA), Kenya is implementing the Convention.
Draft distress and collision regulations have been developed for approval.
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13.94 Shortage of Human capacity during implementation, and slow process in gazettement
of regulations constitute a challenge.

13.95 INTERNATIONAL CONVENTION FOR SAFE CONTAINERS, 1972, AS
AMENDED

13.96 The Convention for Safe Containers has two goals:

a) To maintain a high level of safety of human life in the transport and handling of
containers by providing generally acceptable test procedures and related strength
requirements.

b) To facilitate the international transport of containers by providing uniform
international safety regulations, equally applicable to all modes of surface
transport. In this way, proliferation of divergent national safety regulations can be
avoided.

13.97 INTERNATIONAL CONVENTION ON MARITIME SEARCH AND RESCUE
(SAR)

13.98 The Convention was adopted in Hamburg in 1979. Its objective is centralization of
international SAR, so that, no matter where accidents occur, the rescue of persons in
distress at sea is co-ordinated by a SAR organization and, when necessary, by co-
operation between neighbouring SAR organizations. Parties to the Convention are
required to ensure that arrangements are made for the provision of adequate SAR
services in their coastal waters. Parties are encouraged to enter into SAR agreements
with neighbouring States involving the establishment of SAR regions, the pooling of
facilities, establishment of common procedures, training and liaison visits. The
Convention stipulates that Parties should take measures to expedite entry into its
territorial waters of rescue units from other Parties.

13.99 It further stipulates preparatory measures to be taken, including the establishment of
rescue co-ordination centres and sub-centres, and outlines operating procedures to be
followed in the event of emergencies or alerts and during SAR operations. This
includes the designation of an on-scene commander and his duties.

13.100 Following the adoption of the 1979 SAR Convention, IMO's Maritime Safety
Committee divided the world's oceans into 13 SAR areas, in each of which the
countries concerned have delimited SAR regions for which they are responsible. The
Mombasa Regional Co-ordination Centre (MRCC) is the regional centre for SAR.

13.101 Deriving from the above, Kenya is obliged, either individually or in co-operation with
other States, to establish basic elements of a SAR service that include a Il:gal
framework; communication facilities; coordination and operational functions; and
training.

13.102 Further, Kenya is expected to establish SAR regions within each sea area - with the
agreement of the Parties concerned. Parties then accept responsibility for providing
SAR services for a specified area. Apart from arranging SAR services and developing
national capabilities, Government is to establish full time rescue co-ordination centres
with trained staff that have working knowledge of English; ensure the closest
practicable co-ordination between maritime and aeronautical services; co-ordinate
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SAR organizations, and, where necessary, SAR operations with those of neighbouring
States; authorize, subject to applicable national laws, rules and regulations,
immediate entry into or over its territorial sea or territory for rescue units of other
Parties solely for the purpose of SAR; update rescue Co-ordination Centres and
Rescue Sub-Centres with information on search and rescue facilities and
communications in the area and equip them with detailed plans for conduct of SAR
operations. Procedures during an emergency must be followed and SAR activities
should be co-ordinated on scene for the most effective results, and continue, when
practicable, until all reasonable hope of rescuing survivors has passed.

Kenya entered into a Regional Agreement on SAR in 2002 with Seychelles and
Tanzania for implementation of its obligations under this Agreement. A SAR
National Plan and Operational Manuals are in place whereas a maritime SAR office
in Kisumu - Lake Victoria is operational. Continuous and regional
trainings/sensitizations are undertaken. Maritime and Aeronautical plans have been
harmonized. Radio Stations at the Coast and Kisumu are in place. Implementation is
in progress in consultation with the IMO and the Djibouti Code of Condugt with a
view to make the MRCC an information sharing centre for piracy.

A draft Regional Plan is awaiting adoption by the three Member States.

Inadequate capacity and equipments to set up SAR sub centres are the major
inhibitions.

CONVENTION ON FACILITATION OF INTERNATIONAL MARITIME
TRAFFIC, 1965, AS AMENDED (FAL 1965)

The Convention's main objectives are to prevent unnecessary delays in maritime
traffic, to aid co-operation between Governments, and to secure the highest
practicable degree of uniformity in formalities and other procedures. In particular,
the Convention reduces the number of declarations which can be required by public
authorities.

In order to facilitate trade and eliminate non tariff barriers, the Convention
prescribes standards, recommended practices and provisions, for formulation and
adoption of uniform measures in international maritime traffic.

Kenya acceded to the Convention in 1973 and KPA is implementing Electronic
Data Interchange (EDI) namely KWATOS and the Community Based System
(CBS).

CONVENTION ON THE PREVENTION OF MARINE POLLUTION BY
DUMPING OF WASTES AND OTHER MATTER, (LONDON
CONVENTION), 1972

The Convention aims at controlling pollution of the sea by preventing dumping of

wastes which could create hazards to human health; living resources and marine life;
damage amenities; and interfere with other legitimate uses of the sea. It also encourages
regional agreements supplementary to the Convention.
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I3.112 A special permit is required prior to dumping of a number of identified materials and
a general permit for other wastes or matter.

13.113 Kenya acceded to the convention in 1976 and is implemented through the MSA.

13.114 Kenya is limited by inadequate capacity for surveillance and inadequate resources.

13.115 PROTOCOL OF 1992 TO AMEND THE INTERNATIONAL CONVENTION
ON CIVIL LIABILITY FOR OIL POLLUTION DAMAGE, 1969 (CLC PROT
1992)

13.116 The Convention governs the liability of ship owners for oil pollution damage by
laying down the principle of strict liability for ship owners and creating a system of
compulsory liability and insurance.

13.117 The Convention requires ships covered by it to maintain insurance or other financial
security in sums equivalent to the owner's total liability for one incident. The
Convention applies to all seagoing vessels actually carrying oil in bulk as cargo, but
only ships carrying more than 2,000 tons of oil are required to maintain insurance in
respect of oil pollution damage. '

13.118 The 1992 Protocol widened the scope of the Convention to cover pollution damage
caused in the exclusive economic zone (EEZ) or equivalent area of a State Party. The
Protocol covers pollution damage as before but environmental damage compensation
is limited to costs incurred for reasonable measures to reinstate the contaminated
environment. It also allows expenses incurred for preventive measures to be recovered
even when no spill of oil occurs, provided there was grave and imminent threat of
-pollution damage.

13.119 The Protocol also covers spills from sea-going vessels constructed or adapted to carry
oil in bulk as cargo. It applies to both laden and unladen tankers, including spills of
bunker oil from such ships.

13.120 The Protocol allows its States Parties to issue certificates to ships registered in States
which are not Party to the Protocol. By virtue of this, a ship-owner can obtain
certificates to both the 1969 and 1992 CLC, even when the ship is registered in a
country which has not yet ratified the 1992 Protocol. This is important because a ship
which has only a 1969 CLC may find it difficult to trade in a country which has
ratified the 1992 Protocol, since it establishes higher limits of liability.

13.121 The Convention is applied through the MSA.

13.122 CONVENTION ON THE . INTERNATIONAL MOBILE SATELLITE
ORGANIZATION, AS AMENDED (IMSO C 1976)/INMARSAT C 76
/INMARSAT OA 76

13.123 The objectives of INMARSAT are to improve maritime communications, thereby
assisting in improving distress and safety of life at sea communications, the efficiency
and management of ships, maritime public correspondence services, and radio
determination capabilities. INMARSAT's obligation to provide maritime distress and
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safety services via satellite were enshrined within the 1988 amendments to SOLAS
which introduced the Global Maritime Distress and Safety System (GMDSS). Ships
sailing in specified sea areas are required to carry INMARSAT communications
equipment for distress and safety calls and to receive navigational warnings. At
present, the INMARSAT system is the only mobile-satellite system recognized by
SOLAS Contracting Governments for use in the GMDSS, and ensures uniformity
across member states.

13.124 Kenya is party to both INMARSATS, and is currently implementing Long Range
Identification Technology (LRIT) system and GMDSS. :

13.125 PROTOCOL OF 1992 TO AMEND THE INTERNATIONAL CONVENTION
ON THE ESTABLISHMENT OF AN INTERNATIONAL FUND FOR
COMPENSATION FOR OIL POLLUTION DAMAGE, 1971 (FUND PROT
1992)

13.126 The Protocol is supplementary to the Civil Liability Convention. It establishes an
International Fund for Compensation for Oil Pollution Damage for victims who do
not obtain full compensation under the 1992 Civil Liability Convention.

13.127 It also gives relief to ship owners in respect of the additional financial burden imposed
on them by the 1969 Civil Liability Convention, such relief being subject to
conditions designed to ensure compliance with safety at sea and other conventions.

13.128 Kenya is expected to submit annual oil reports to the Fund Secretariat, but failure by
Oil importing companies in Kenya to submit reports has proved a challenge to the
realization of the objectives of the Convention.

13.129 CONVENTION FOR THE SUPPRESSION OF UNLAWFUL ACTS AGAINST
THE SAFETY OF MARITIME NAVIGATION, PROTOCOL FOR THE
SUPPRESSION OF UNLAWFUL ACTS AGAINST THE SAFETY OF FIXED
PLATFORMS LOCATED ON THE CONTINENTAL SHELF

13.130 The main purpose of the Convention is to ensure that appropriate action is taken
against persons committing unlawful acts against ships. These include the seizure of
ships by force; acts of violence against persons on board ships; and the placing of
devices on board a ship which are likely to destroy or cause damage.

13.131 The Convention entered into force in 1992. Kenya acceded to it in 2002. Contracting
Governments are obliged either to extradite or prosecute alleged offenders.

13.132 INTERNATIONAL CONVENTION ON SALVAGE, 1989 (SALVAGE 1989)

13.133 The Convention sets out the standard and reward procedures for salvage operations by
salvors, taking into account the skill and efforts of the salvors in preventing or
minimizing damage to the environment. The Convention provides that if a salvor has
carried out salvage operations in respect of a vessel which by itself or its cargo
threatened damage to the environment and has failed to earn a reward at least
equivalent to the special compensation assessable in accordance with the criteria
given in the Convention, he shall be entitled to special compensation from the owner
of that vessel equivalent to his expenses as defined in the Convention.

13.134 Kenya acceded to the convention in 1993 which is implemented through the MSA and
the East African Harbour regulations (under revision).

13.135 Slow gazettement of regulations by the office of the Attorney General impacts on the
implementation process.
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13.136 INTERNATIONAL CONVENTION ON OIL POLLUTION PREPAREDNESS,
RESPONSE AND CO-OPERATION, 1990, AS AMENDED (OPRC 1990)

13.137 The Convention develops further measures to prevent pollution from ships aimed by
providing a global framework for international co-operation in combating major
incidents or threats of marine pollution. Parties to the International Convention on-Oil
Pollution Preparedness, Response and Co-operation (OPRC) are required to establish
measures for dealing with pollution incidents, either nationally or in co-operation with
other countries. Ships are required to carry a shipboard oil pollution emergency plan.
Operators of offshore units under the jurisdiction of Parties are also required to have
oil pollution emergency plans or similar arrangements which must be co-ordinated
with national systems for responding promptly and effectively to oil pollution
incidents. Ships are required to report incidents of pollution to coastal authorities and
the convention details the actions that are then to be taken. The Convention calls for
the establishment of stockpiles of oil spill combating equipment, the holding of oil
spill combating exercises and the development of detailed plans for dealing with
pollution incidents.

13.138 Parties to the Convention are required to provide assistance to others in the event of :
pollution emergency and provision is made for the reimbursement of any assistance
provided. IMO is obliged to Co-ordinate.

13.139 Kenya is committed to protection of the marine environment and by being party is
required to establish measures for dealing with pollution incidents, either nationally or
in co-operation with  other countries, in addition to meeting the above
requirements. In this regard, an Oil Spill Response Contingency Plan in place (with
sensitivity mapping and dispersanis policy), Stock pile of equipment and facilities is
undertaken in Co-operation with oil industry (OSMAG); an Oil Spill Response centre
is in place and an Oil spill Response team (KPA) are in place; Stakeholders’
workshops and seminars have been organized for public awareness; a Shipping
Operations (Marine pollution) Bill, 2014 and draft regulations are pending legislation.

13.140 Limitations to implementation include expensive Equipment and slow gazettement of
' regulations.

I3.141 INTERNATIONAL CONVENTION FOR THE CONTROL AND
MANAGEMENT OF SHIPS' BALLAST WATER AND SEDIMENTS, 2004

13.142 The Convention, adopted in 2004, aims to prevent the spread of harmful aquatic
organisms from one region to another, by establishing standards and procedures for
the management and control of ships' ballast water and sediments.

3.143 Under the Convention, all ships are required to manage their ballast water and
sediments to a certain standard, according to a ship-specific ballast water management
plan. All ships have to carry a ballast water record book and an international ballast
water management certificate, and install an on-board ballast water treatment system.

13.144 A number of guidelines have been developed to facilitate the implementation of the
Convention.

13.145 Parties to the Convention are given the option to take additional measures which are
subject to criteria set out in the Convention and to IMO guidelines

140 LAW OF THE SEA AND FISHERIES
[4.1 1982 UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

14.2 The Convention often described as a “constitution for the oceans” defines the rights
and responsibilities of nations in their use of the world’s oceans. Its provisions inter
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alia set out a comprehensive regime on delimitation of the maritime zones, and
establish general obligations for safeguarding the marine environment and protecting
freedom of scientific research on the high seas; contains an innovative legal regime
for controlling mineral resource exploitation in deep seabed areas beyond national
jurisdiction through an International Seabed Authority. It elaborates the Common
heritage of mankind principle; regulates maritime safety and security; provides for the
transfer of marine technology and spells out dispute settlement procedures. In a
nutshell, the Convention emphasizes the orderly and stable regulation of the uses of
the oceans without compromising the security and welfare of any state.

Kenya ratified the UNCLOS in March 1989. It is implemented through the Territorial
Waters Act, 1972; the Maritime Zones Act, 1989 Cap 371 which defines the EEZ, The
Fisheries Act, Cap 378 of 1989 (Revised in 2012) which domesticates part of the
treaty to guide in governance of the living marine resources in Kenya’s EEZ; and, the
Presidential Proclamation of 9 June 2005 published in the Kenya Gazette Notice No.
55 of 22nd July, 2005 in respect of Kenya’s territorial sea and EEZ (Legal Notice No.
82 (Legislative Supplement No. 34). This proclamation, which was deposited with the
UN and reproduced in Law of the Sea Bulletin No. 61, contains an illustrative map
number SK 90 (edition 4) and two lists of geographical Co-ordinates of points,
specifying the straight baselines from which the breadth of the territorial sea is
measured and the outer limits of the EEZ.

The Government of Kenya intends to proclaim the outer limits of the continental shelf
following the making of recommendations by the Commission pursuant to paragraph
8 of Article 76 of the Convention. The proclaimed outer limits will be established on
the basis of those recommendations.

UNCLOS allows countries to engage in bilateral and multilateral arrangements
regarding the control and management of the maritime zones.

The major challenges in implementation include weak coordination and/or ineffective
command and control of the maritime zones leading to rampant Illegal, Unreported
and Unregulated fishing (IUU); piracy and lack of technological capacity to exploit
the resources of the deep sea bed.

UNITED NATIONS FISH STOCK AGREEMENT (UNFSA) FOR
STRADDLING AND HIGHLY MIGRATORY FISH, 1995

Kenya ratified the Agreement in 2004 and has since domesticated it through Legal
Notices on foreign fishing fleets. It has also subscribed as a full member to the
Regional Fisheries Organizations for a Co-ordinated management of the migratory
fish such as IOTC, South West Indian Ocan Commission (SWIOFC) 2005 and Lake
Victoria Fisheries Organization (LVFO).

The main objective of the UNFSA is to enhance Co-operation in the management of
fisheries resources that span wide areas and are of economic and environmental
concern to more than one nation. Kenya has the straddling and migratory Tuna and
tuna like fish species which need protection from over exploitation. Kenya gets
assistance for implementation of programmes aimed at international conservation,
management and development of fisheries resources. The Agreement is enforced
through the State Department of Fisheries under the Fisheries Act, Cap 378.

Challenges to implementation include, low capacity for offshore enforcement not only
by Kenya but all the Member States within the West Indian Ocean Region. The
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Regional Fisheries Management Organizations (RFMOs) are at their infancy and lack
the capacity to support the States to conduct joint enforcements.

UN 1993 FAO COMPLIANCE AGREEMENT, 1993

The agreement seeks to address the threat to international fisheries management posed
by vessels that do not abide by fishing rules. Kenya is expected to manage flag states,
develop a legal framework to manage its distant water fishing vessels.

Kenya lacks capacity for implementing this agreement.

CODE OF CONDUCT FOR RESPONSIBLE FISHERIES, 1995 (CCRF) of
FAO

This is a non-obligatory instrument developed under the UN in 1995 to address
emerging issues in management of fisheries. States are encouraged to use it in
developing their policies and legal frameworks.

FAO supports the Codes implementation in a variety of ways including through
regular and field programme activities.

Kenya has fisheries and aquaculture resources, which need to be sustainably managed
and developed for socio economic gain. Kenya has receivéd technical support in
development of the National Fisheries Policy, Aquaculture policy, review of its legal
framework, enhanced aquaculture fish production and development of the fish

marketing system. Capacity building for Fish traders association and fish farmers has
enhanced financial Mmanagement and commercialization of the fisheries sub sector.

The Code is domesticated through the National Oceans and Fisheries policy, 2008 and
the Fisheries Act, Cap 378 (revised 2012). In addition, several institutional
arrangements such as the establishment of the Beach management Units (BMUs) to
incorporate local communities into fisheries Mmanagement and creation of a competent
Authority for certification of fish safety and subscription to the RFMOs.

INTERNATIONAL CONVENTION FOR REGULATION OF WHALING, 1946

The objective of the Convention is proper conservation of world whale stocks, to
promote orderly development of the whaling industry. The Convention established the
International whaling Commission (IWC) to provide for a continuing review of the
condition of whale stocks and for such additions to or modifications of the agreed
conservation measures as mi ght appear desirable.

Kenya domesticated the Convention through the Fisheries Act, Cap 378 and joined
the IWC to manage her whale stocks, and benefit from IWC programmes aimed at

trade in endangered shark species, and to participate in meetings which review the
condition of whale stocks as well as modify conservation measures when appropriate.

Implementation is through the Fisheries Department and Kenya Wildlife Service.

THE WORLD CONSERVATION UNION (IUCN)
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JUCN was created in 1948 to gather the latest knowledge on biodiversity, assess the
status of species and protect natural wonders and promote numerous projects around
the world. Kenya through an MoU partners with the TUCN in conservation and
sustainable management of freshwater and marine fisheries in general, and
specifically to address the socio-economics of the Nile Perch fishery on Lake
Victoria.

Kenya avails information and provides project counterparts for prioritized activities
between IUCN-EARO and Kenya Marine and Fisheries Research Institute.

INDIAN OCEAN TUNA COMMISSION (10TC) AGREEMENT

The I0TC Agreement establishes the IOTC a the Regional Fisheries Management
Organization (RFMO) within the framework of the Food and Agriculture
Organization (FAO) of the UN. The IOTC has 31 State Parties.  The RFMO co-
ordinates the regulation and management of the highly migratory and straddling tuna
and tuna like fish species in the Indian Ocean and adjacent seas. The Agreement
came into force in 1996.

The Agreement is open to any coastal State within the Indian Ocean region (or
adjacent seas); States that fish for tuna in the Indian Ocean region and to regional
economic Organizations.

Parts of this Agreement and the IOTC resolutions (2010) were domesticated during
the review of the Fisheries Act, Cap 378 (revised in 2012) and the Maritime Zones
Act Cap 371.

Kenya benefits from membership by getting data from the IOTC and assistance from
FAO to build human capacity to implement the IOTC resolutions and participate in
regional fisheries programmes. :

SOUTH WEST INDIAN FISHERIES COMMISSION CONVENTION
(SWIOFC)

The regional fisheries advisory commission, known as the South West Indian Ocean
Fisheries Commission (SWIOFC), was established in 2004 by Resolution 1/127 of the
FAO Council under Article VI 1 of the FAO Constitution, to promote the sustainable
utilization of the living marine resources of the South West Indian Ocean (SWIO)
region by the proper management and development of the living marine resources
without prejudice to the sovereign rights of coastal States and to address common
problems of fisheries management and development faced by the Members of the
Commission.

Kenya joined to address common problems of fisheries management and development
faced by the Members of the Commission, and has benefitted through programmes
and capacity building. Kenya is promoting sustainable utilization of living marine
resources of the SWIO region, by the proper management and development of the
living marine resources, without prejudice to the sovereign rights of coastal States.
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The largest project in the SWIO Fisheries Project was in Kenya, where valuable data
on our marine resources and capacity building for observer programme was
undertaken.

INTERGOVERNMENTAL OCEANOGRAPHIC COMMISSION/ UNESCO’s
(UNESCO-100).

The Commission was established in 1960 to improve the governance, management,
institutional capacity, and decision-making processes of its Member States with
respect to marine resources and climate variability and foster sustainable development
of the marine environment, in particular in developing countries; through programmes
in marine research, services, observation systems, hazard mitigation, and capacity
development in order to understand and effectively manage the resources of the ocean
and coastal areas.

Ocean observation and monitoring is done through the Global Ocean Observing
System (GOOS) which aims to develop a unified network providing information and
data exchange on the physical, chemical, and biological aspects of the ocean.

Kenya participates in oceanographic scientific research and forum through the Kenya
Marine and Fisheries research institute (KMFRI), in order to develop her marine
resources and early warning on climate change and oceanographic information.

Kenya participates in the international programmes twice a year, and receives
preferential capacity building for its Marine Scientists.

WESTERN INDIAN OCEAN MARINE SCIENCE ASSOCIATION
(WIOMSA).

Membership of the Association was to share research based knowledge relating to
management and governance issues affecting marine and coastal ecosystems in the
region.

Ideas are implemented through the KEMFRI and WIOC. Shared information has
enabled Kenya to formulate knowledge based policies and programmes for the benefit
of the fisher folks in the coastal areas such as the KCDP.

PORT STATE MEASURES AGREEMENT (PSMA) AGAINST ILLEGAL,
UNREPORTED AND UNREGULATED FISHING (IUU) 2009.

The Agreement obligates states parties to establish a legal inter- agencies entity for
Port Inspection and to participate in regional forums and activities to deter the ITUU.

The Agreement has been domesticated in the revised Fisheries Management Bill,
2014. Currently, Kenya is in the process of establishing an Inter-agencies Monitoring,
Control and Surveillance Unit (MCS) and Fisheries Enforcement Unit. In addition,
apart from receiving capacity building for MCS under the Smart fish programme and
attending meetings, Kenya is able to manage her fisheries resources as a single
ecosystem and to market her fish in the European Union as Lake Victoria Fish.

Kenya is working collectively with Partners States to fight against [UU fishing and
deter vessels flying flags of convenience from using our ports for fish laundering.
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Implementation challenges include inadequate legal framework and capacity for
enforcement of the regulations, lack of a designated fish port and inadequate funding
for payment of annual subscriptions.

THE COMMON MARKET FOR EASTERN AND SOUTHERN AFRICA
FISHERIES STRATEGY (COMESAFS).

Kenya participates in COMESAFS programmes under the Comprehensive Africa
Agriculture Development Programme (CAADP). The programme is aimed at
restoring agricultural growth, food security, reduce poverty and promote rural
development partner states and Africa as a whole.

Kenya has benefited from this Agreement through regional integration, development
and implementation of common regional agricultural/fisheries policies and
investments across the entire value chain.

LAKE VICTORIA FISHERIES ORGANIZATION (LVFO) CONVENTION OF
1994.

The aim of the Organization is to harmonize, develop and adopt conservation and
management measures for the sustainable "utilization of living resources of Lake
Victoria, and to optimise socio-economic benefits from the basin for the three partner
states; Kenya, Tanzania and Uganda. The institution is an RFMO under the UN with
FAO as the depository of the Convention.

Kenya works together with the Partners States to apply harmonized fisheries
conservation, management and development initiatives and increase fish trade and
advocate for better prices for their fish exports. The Organization also serves as the
depository for fisheries data.

Funding for capacity building in fisheries management, research and trade has been
given through the Organization. Harmonized fisheries Policies, fisheries management
measures, EAC Sanitary and Phyto-sanitary Standard Operating procedures and
Protocols have been developed.

Regional donor funded projects through the Organization have been successfully
implemented by the Partners States. These include: Lake Victoria Fisheries Research
Project I and II, Implementation of a Fisheries Management Project (IFMP) for Lake
Victoria and the Lake Victoria Environmental Management Projects I and II.

Insufficient funding for annual subscriptions and other liabilities poses a major
challenge.
ENVIRONMENT, FORESTRY AND AGRICULTURE.

THE KYOTO PROTOCOL TO THE UNITED NATIONS FRAMEWORK
CONVENTION ON CLIMATE CHANGE.

The main objective of the Protocol is to stabilize greenhouse concentrations in the
atmosphere. It set mandatory and binding greenhouse emission limitation or reduction
targets for industrialized countries and economies in transition to be achieved in the
first commitment period from 2008-2012 with a view to reducing their overall
emissions of the same by at least 5% below 1990 levels during this period.
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It offers flexibility in how countries may meet their targets by allowing for
international emissions trading. They trade emissions quotas among themselves and
or receive credit for financing emissions reductions in developing countries.

Kenya as a developing country does not have binding targets but is still committed to
reduce her emissions. She is however allowed to grow her emissions in accordance
with her development agenda.

Some major industrialized countries that account for the world’s largest emissions are
yet to ratify the Protocol due to the exclusion of developing countries particularly
China and India from binding targets and harm to the economy.

Reducing emissions or lowering them is key to Kenya realizing her vision of
becoming a middle-income economy through development. Climate change is already
negatively impacting Kenya as witnessed through flooding and famine in the same
extent.

THE 2010 NILE BASIN COOPERATIVE FRAMEWORK AGREEMENT
(CFA).

The main aim of this Agreement is to govern the use of the Nile Waters by the
riparian States of the Nile. The underlying principal of Co-operation stipulated in the
agreement is to ensure achievement and sustainability of water security of all the
states concerned, hence enhancing regional peace and security.

Kenya is signatory and is in the process of ratifying the Agreement, considering that
many of its rivers feed into Lake Victoria.

PROTOCOL FOR THE SUSTAINABLE DEVELOPMENT OF LAKE
VICTORIA BASIN.

The Protocol obliges EAC Partner states and stakeholders to protect, conserve, and
where necessary rehabilitate L. Victoria basin and its ecosystems; it also seeks to
develop programmes to reduce environmental degradation within the Lake Victoria
basir and explore means of having co-ordinated implementation of programmes on
the Lake Victoria basin by different institutions.

The Protocol is also intended to promote regional co-operation, conservation of Lake
Victoria waters and facilitate the economic growth and improve livelihoods within the
Lake Victoria Basin.

The Protocol creates the Lake Victoria Basin Commission as the institutional
framework to facilitate and Co-ordinate the activities of the different actors towards
the sustainable development and poverty eradication of L. Victoria basin.

As a party, Kenya pays annual subscription fees to the institution, co-operates in the
sustainable management and development of Lake Victoria basin; and is involved in
the development and implementation of measures to enhance safety of life, navigation
and preservation of aquatic life in the Lake Victoria Basin.

FOOD AND AGRICULTURE ORGANIZATION (FAO).
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The main objectives of the treaty are help to eliminate hunger, food insecurity and
malnutrition; make agriculture, forestry and fisheries more productive and
sustainable; reduce rural poverty; enable inclusive and efficient agricultural and food
systems; and increase the resilience of livelihoods from disasters.

Kenya has initiated three Bills which when enacted into law will provide the legal
framework to improve the agricultural sector. They are the Crop Development Bill,
2012, the Agriculture and Livestock Bill 2012 and the Agriculture Fisheries and Food
Authority Bill, 2012. Further, Kenya has signed the comprehensive African
Agricultural Development Programme and has also launched Kenya Agricultural
Sector Development Strategy, 2010-2020.

CONVENTION ON SUSTAINABLE DEVELOPMENT.

The main objective of the Convention is to ensure mainstreaming of climate change
and issues of biodiversity in the planning process. This is to promote sustainable
development especially in the area of non-renewable resources to safeguard the ability
of future generation to meet their own needs.

Climate change and biodiversity have already been included the 2nd Medium-Term
Plan through the Ministry of Environment and Mineral Resources.

Kenya suffers from inadequate resources to fund programmes on sustainable
development and lack of human capacity on climate change and biodiversity has had
a negative impact on the implementation of the Convention.

CARTAGENA PROTOCOL ON BIO-SAFETY SIGNED IN 2000 AND
RATIFIED IN 2013. '

The objective of the Cartagena Protocol is to ensure an adequate level of protéction in
the field for the safe transfer, handling and use of living modified organisms resulting
from the modern biotechnology that may have adverse effects on the conservation and
sustainable use of biological diversity, taking into account risks to human health, and
specifically focusing on Trans-boundary movement.

The Government is obliged to establish a legal regulatory framework, designate a
national focal point and competent authority and facilitate trans-boundary movement,
import/export use of GMOs subject to risk assessment.

The Bio-safety Act domesticates this Protocol and regulations have been developed
for its implementation. Further, the National Bio safety Authority has been
established as the lead agency in implementation.

Implementation of this protocol has led to capacity building in areas of genetically
modified organisms as well as control of GMOs.

The current ban on importation of foods derived from genetically modified crops has
a negative impact on the implementation of the Protocol since it is seen to arbitrary
take away the role of the National Biosafety Authority.

INTERNATIONAiJ FUND FOR AGRICULTURAL DEVELOPMENT (IFAD).
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IFAD is a specialized agency of the UN focussed on eradication of rural poverty and
improvement of food security in developing countries.

The objectives of IFAD resonate with Kenya’s goals in Vision 2030, particularly the
flagship projects under implementation, namely, the consolidated agricultural reform
legislation, fertilizer cost-reduction initiative, setting up of five livestock disease-free
zones in the ASAL regions and ASAL development projects.

Furthermore, Kenya has initiated three Bills to provide the legal framework to
improve the agricultural sector. They are the Crop Development Bill, 2012, the
Agriculture and Livestock Bill, 2012 and the Agriculture Fisheries and Food
Authority Bill 2012. Further, Kenya has signed the comprehensive African
Agricultural Development Programme and has also launched Kenya Agricultural
Sector Development Strategy, 2010-2020.

IFAD contributes to the empowerment and capacity building of the rural poor through
creation of employment, affordable financial services, improved agricultural
technologies.

INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES FOR
FOOD AND AGRICULTURE (ITPGRFA)

This treaty is aimed at guaranteeing food security through the fair and equitable
benefit sharing arising from the use of the world’s genetic plant resources. The treaty
entitles farmers to freely access genetic resources without intellectual property rights
restrictions particularly the right to use, save, sell and exchange seeds that they have
produced on their farms.

The reason why Kenya became a member is to ensure protection of traditional
knowledge relevant to plant genetic resources for food and agriculture. The
Constitution at Article 43(1) (c) mirrors the objectives of the treaty. The article
provides that every person has the right to be free from hunger and to have adequate
food of acceptable quality.

The treaty enables protection of genetic variety of crops and related agricultural
biodiversity as well as creation of diversity in plant genetic resources. However, the
imposition of stringent requirements on plant genetic resources as a precondition for
market access poses a challenge to developing countries including Kenya.

INTERNATIONAL COFFEE AGREEMENT

This is an international commodity agreement between coffee producing countries
and consuming countries. The aim of the agreement is to maintain exporting
countries’ quotas and keep coffee prices high and stable in the market by mainly using
export quotas to steer the price.
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The International Coffee Organization consists of all major coffee producing
countries and most consuming countries, to enhance international Co-operation in
addressing issues affecting the world coffee economy.

Promotion and market development under the 2007 Agreement, will promote value
through quality, health, sustainability and differentiation by building a multi-
stakeholder network of partners and supporting producing countries in de-
commoditizing coffee through programmes to increase income with a particular focus
on small growers, with the ICO acting as a facilitator and knowledge provider.

INTERNATIONAL PLANT PROTECTION CONVENTION (IPPC)

The main objective of the Convention is the protection of plants and plant products
moving in international trade. It also covers research materials, biological control
organisms, germplasm banks, containment facilities, food aid, emergency aid and
anything that can act as a vector for the spread of plant pests i.e containers, packaging
materials, soil, vehicles and machinery.

Kenya being a major producer and exporter of agricultural commodities is party to the
Convention to protect its plant genetic resources and biodiversity and to ensure safe.
trade in plant and plant products in international commerce.

The Convention requires parties to establish a National Plant Protection Organization.
Kenya established the Kenya Plants Health Inspectorate Service (KEPHIS) to
promote its trade in plant and plant products in a safe environment.

INTERNATIONAL UNION FOR THE PROTECTION OF NEW VARIETIES
OF PLANTS (UPOYV)

The Convention encourages the development of new varieties of plants for the benefit
of society by providing and promoting an effective system of plant variety protection.

As a state party, Kenya is obligated conform with the Convention through
maintaining quality of seeds and plant varieties; participate in meetings and promote
infrastructure e.g. greenhouses/laboratories/equipment for undertaking technical
activities

INTERNATIONAL GRAINS AGREEMENT

The Agreement comprises a Grains Trade Convention (GTC) and a Food Aid
Convention (FAC). The GTC’s main aim is to provide for information-sharing,
analysis and consultations on grain market and policy developments while the FAC
creates a forum where donor countries pledge to provide annually specified amounts
of food aid to developing countries in the form of grain suitable for human
consumption, or cash to buy suitable grains in recipient countries.

Kenya has a well developed seed industry and strives to access the world market and
promote expansion, openness and fairness in the sector. Kenya is therefore obliged to
facilitate the sector with the necessary legal and policy framework to enable its
farmers have easier and better access to the world market and learn best practices in
which to improve seeds and in turn crops for better produce.

WTO AGREEMENT ON THE APPLICATION OF SANITARY AND
PHYTOSANITARY MEASURES
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The Agreement requires stringent measures to be applied to maintain high sanitary
and Phyto-sanitary standards in guaranteeing the safety of food as well as animal and
plant health. The Agreement sets out the basic rules to assure protection of human,
animal and plant life and ensure safe trade. The measures (standards) for animal
health and zoonosis and food safety are developed by the World Organization for
animal health (OIE) and Codex Alimentarius Commission (CAC) respectively.

These standards are embedded in national legislation and sector policies to protect
Kenya’s trade on both animal and plant products through KEPHIS and the Kenya
Veterinary Department. The department of veterinary services provides the technical
reference point for animal health and zoonosis. There is in place a multi-competence
National codex Committee under KEBS to deal with food safety.

AGREEMENT OF THE WORLD ORGANIZATION FOR ANIMAL HEALTH
(OIE)

The Agreement requires the country to align its animal health, zoonosis and animal
welfare and production measures with OIE standards, guidelines and
recommendations. This opens up the country to international trade in animals and
animal products.

The Department of veterinary services is the technical reference point on this
Agreement. Kenya hosts the sub-regional office for OIE in Nairobi. Focal points on
veterinary products, on veterinary public health, on animal welfare, communication
and WAHIS are yet to be appointed.

TREATY ESTABLISHING THE COMMON FUND FOR COMMODITIES

The main aim of the Fund is to enhance the socio-economic status of commodity
producers and contribute to the development of the society as a whole. The focus is on
commodities in countries which are highly dependent on the commodity trade.

The Fund mainly targets small to medium-sized projects for better and wider impact,
in three broad categories, namely: (a) pre-harvest productivity improvement
(including research); (b) Post-harvest processing, marketing and quality testing; and
(c) Market expansion projects.

Through co-operation with other development institutions, the private sector and civil
society, the Fund endeavours to achieve overall efficiency and impact in commodity
development. The commodities covered by these projects, such as bananas, coffee,
groundnuts, rice, sisal, cane sugar and tea, are produced almost entirely in developing
Countries.

Projects by the Fund aimed at improving the structural conditions in markets and at
enhancing the long-term competitiveness and prospects of particular commodities
include:

- Research and development;

- Productivity and quality improvements;

- Transfer of technology; diversification and processing;
- Improvement of marketing and market access.

Small scale farmers get capacity building and funding for their commodities, benefit
from transfer of technology and better market access.
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ORGANIZATION FOR ECONOMIC CO-OPERATION AND

‘DEVELOPMENT (OECD) SEED SCHEMES, FRUITS AND VEGETABLES

SCHEMES AND FORESTRY SEED SCHEMES.

OECD is the main worldwide reference for the certification and standardization of
seeds, agricultural and forestry tractors, forest reproductive materials and fruit and
vegetables. The Organization provides a platform to compare policy experiences, seek
answers to common problems, and identify good practices and co-ordinate domestic
and international policies of its members.

Kenya as a member is required to apply OECD standards in inspection and labeling of
seeds; make financial contribution towards the day to day running of OECD schemes;
participate in meetings for making legal, administrative and technical decisions of
OECD schemes; and share information/Data with other OECD schemes’ members.

Kenya being a member has to adhere to the set standards of the OECD to boost her
produce for trade in the international markets to ensure sustenance of high quality-
standards thereby improving competitiveness for improved market access, lower
transaction costs and risks in seed trade.

Membership enhances co-operation between countries and the public and private
sector; influence international policy framework for seed certification and learn best
practices in seed certification, information and ideas.

INTERNATIONAL SEED TESTING ASSOCIATION (ISTA)

The organization was founded with the main aim of developing and publishing
standard procedures in the field of seed testing. The Organization facilitates seed
trading nationally and internationally.

Kenya is therefore obligated to ensure that its seed testing procedures comply with the
standards that are established by ISTA to enable it not only to source and export high
quality seeds internationally, but to improve production and ensure food security.

Kenya is also required to make financial contributions towards the day to day running
of ISTA, participate in meeting for making legal, administrative, and technical
decisions of ISTA, and host ISTA meetings.

The challenge is to acquire necessary equipment in order to obtain accreditation for a
second laboratory.

THE 1968 AFRICAN CONVENTION ON THE CONSERVATION OF
NATURAL RESOURCES

The objectives of the Convention are:

* To co-operate and collaborate in the sustainability, protection, conservation and
rehabilitation of shared natural resources.

* To participate in the collaborative approach on the sustainability, protection,
conservation and rehabilitation of shared natural resources.

* To co-operate and collaborate in the sustainable management of shared natural
resources.

* To co-operate and domesticate the Convention.
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Implementation promotes a regional approach on management and conservation of
shared natural resources. :

CONVENTION ON THE AFRICAN MIGRATORY LOCUST

The Convention provides a pool of resources in mitigation of the effects of locusts on
food security and economy.

Kenya supports the activities and programmes of the Organization on the basis of the
proportions indicated in the annex to the Convention.

PHYTOSANITARY CONVENTION FOR AFRICA

Kenya has neither signed nor ratified the convention. ~However, Kenya being a
member of Inter African Phytosanitary Council is bound by the Convention Adopted
in Kinshasa, DRC, on 13th September, 1967. The Convention does not contain any
provision relating to its entry into force.

The implementation of the Convention minimizes the introduction and ‘spread of
diseases. Kenya started adhering to the convention on 7th May, 1974 and abides by
the revised Convention (1997).

Kenya has put in place measures of quarantine, certification and inspection, of any
living organisms, animal, plants, plant material, seeds, soil, compost or packing
material to minimize threats to the agricultural industry.

Multiplicity of agencies responsible for protection of plant genetic resources and
biodiversity is a challenge.

CONVENTION ON THE ESTABLISHMENT OF THE AFRICAN CENTRE
FOR FERTILIZER DEVELOPMENT

Any State which becomes a Member of the Centre shall designate, as soon as is
practicable establish a national institution as.its National Association for Fertilizer .
Technology to carry out the following functions:

a) Facilitate the collection, exchange and dissemination of information; and

b) Make available training and research facilities on such terms and conditions as may
from time to time be agreed with the appropriate organs of the Centre.

ICT, RADIO REGULATIONS AND TELECOMMUNICATIONS
INTERNATIONAL TELECOMMUNICATIONS UNION

The International Telecommunication Union (ITU) is the United Nations specialized
agency for information and communication technologies (ICTs). The ITU sets and
publishes regulations and standards relevant to electronic communication and
broadcasting technologies of all kinds including radio, television, satellite , telephone
and the Internet . The Organization conducts working parties, study groups and
meetings to address current and future issues and to resolve disputes. The ITU
organizes and holds an exhibition and forum known as the Global TELECOM every
four years.
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Another important aspect of the ITU's mandate is helping emerging countries to
establish and develop telecommunication systems of their own.

As a state party Kenya is obligated to ensure that it provides ICT services as per the
regulatory requirements of ITU, hence its ratification of the following instruments in a
bid to meet the requirements of ITU:

* The Final Acts of Union of the 2010 Plenipotentiary Conference;
* 'The Final Acts at the World Radio communication Conference of 2012;
* The instruments at the Geneva 84 (GE84) on FM Broadcasting; and

* The instruments at the Regional Radio communications Conference of 2006 (
RRC-06) on Digital Migration.

The Communications Commission of Kenya (CCK) established in 1999 by the Kenya
Communications Act (KCA) No. 2 of 1998, is the regulatory authority for the
communications sector in Kenya. CCK’s initial mandate was regulation of the
telecommunications and postal/courier sub-sectors, and the management of the
country’s radiofrequency spectrum.

In recognition of the rapid changes and developments in technology which have
blurred the traditional distinctions between telecommunications, Information
Technology (IT) and broadcasting, the Government in January 2009 enacted the
Kenya Communications (Amendment) Act, 2009. This statute enhanced the
regulatory scope and jurisdiction of CCK, and effectively transformed it to a
converged regulator.

CCK is now responsible for facilitating the development of the information and
communications sectors (including broadcasting, multimedia, telecommunications
and postal services) and electronic commerce.

As an Associate member, Kenya has achieved the following:
* Increased social networking in the country
* Increased cultural diffusion, exchange and learning

* Accelerated and integrated development of rural areas by playing a catalytic role
in development

* Increased improved citizenry empowerment e-government services, m-banking, e-
health, e-education etc.

* Increased access to relevant information for marketing and distribution of
agricultural products and other goods manufactured in rural Africa.

All payments to ITU and other bodies are up to date.
AFRICAN TELECOMMUNICATIONS UNION

ATU is the leading continental organization fostering developments of information
and communications technologies infrastructure and services. It is the first inter-
governmental Organization dedicated to fostering ICT infrastructure development in
Africa's search for prosperity. The Union has a mission to promote rapid development
of info-communication in Africa to achieve universal access and service as well as
full interconnectivity among countries. Its vision is to be a full and active participant
in the global information and knowledge society.

The ATU advocates for increased information development within their region of
interest on the continent of Africa; transparency and accountability, effective funding
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and financing, and quality service to all with whom it collaborates; and promotion of
positive collaboration with the Institute for Computer Technology research - and
development with a view to address the connectivity gap among the nations in Africa
and for universal access throughout Africa. '

Kenya has however laid down an elaborate infrastructure in terms of network of both
terrestrial and undersea optic cables for ease and faster connectivity ‘and
communications.

Impediments include the high cost of computers and information services as resulting
from lack of infrastructure to manufacture advanced technologies. Apart from ICT
networks being limited, both telephone and Tnternet infrastructure are externally
owned.

The brain drain of Africa’s brightest researchers and scientists negatively impacts on
the continent in terms of research and development.

UNIVERSAL POSTAL UNION :
Universal Postal Union (UPU) is a specialized agency of the United Nations that aims
to organize and improve postal service throughout the world and to ensure
international collaboration in this area. The UPU is the primary forum for Co-
operation between postal sector players among its members.

It helps to ensure a truly universal network of up-to-date products and services. In this
way, the organization fulfils-an advisory, mediating and liaison role, and provides
technical assistance where needed. It sets the rules for international mail exchanges
and makes recommendations to stimulate growth in mail, parcel and financial services
volumes and improve quality of service for customers. '

Postal authorities within member states are required to give equal treatment to foreign
and domestic mail. Under the treaty, Kenya has the obligation to provide effective
standards for postal operations for interconnecting the global network. The treaty
provides postal related information between postal operators to improve the exchange.

Kenya provides postal services through the Postal Corporation of Kenya. The
Universal Postal Union (UPU) efforts to separate postal services from those of
Telecommunications were initiated in the late 1980s. They bore fruit in Kenya and in
July 1999, the KP&TC was split to create, among others, the Postal Corporation of
Kenya (PCK) whose mandate under the Postal Corporation Act of 1998 is to provide
and operate postal services, postal financial services, and perform other functions and
duties as the minister of communications may assign. All payments and other
obligations by Kenya are up to date.

Kenya derives the following benefits from being a member:
* It provides delivery of mail services to the desired destination in a timely manner;
* Provides employment opportunities for the people living in rural areas; and

 Improves varied facilities like banking in the rural areas besides the mailing
facilities.

PAN AFRICAN POSTAL UNION (PAPU)

PAPU was established with a view to coordinating all decisions pertaining to the
development of postal services in Africa and aims to improve co-operation on postal
matters in Africa.
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The objectives of the Union are to:

* Maintain and extend co-operation among Member-States for the improvement and
rational use of postal services.

* Harmonize tariff structure among Member-States with the view of establishing
tariffs compatible with good services and a sound financial management of postal
services.

* Promote the establishment of multi-national regional and sub-regional postal
training institutes in ' Africa, in co-operation with international and African
Regional and sub-regional organizations with legitimate interest in postal services
in Africa

* Harmonize, as far as possible the position of the Member —States during
international meetings in the field of postal services and in particular at UPU
meetings.

* Publish information and research material on postal services for the benefit of
Member-States of the Union and to encourage the exchange of information and
staff between the administrations of Member-States.

* Act as a servicing institution for its Member-States for integrated postal
development providing them with the necessary technical support.

CONVENTIONS DEALING WITH CORRUPTION
UNITED NATIONS CONVENTION AGAINST CORRUPTION (UNCAC)

‘The objectives of UNCAC are preventing corruption, criminalizing certain conducts,
strengthening international law enforcement and judicial Co-operation, providing
effective legal mechanisms for asset recovery, technical assistance and information
exchange, and mechanisms for implementation of the Convention, including the
Conference of the States Parties to the United Nations Convention against Corruption.

It requires States Parties to implement several anti-corruption measures which may
affect their laws, institutions and practices.

Kenya has enacted most of the laws that are required. under the Convention,
especially: the Anti-Corruption and Economic Crimes Act, 2003 (Cap. 65 of the Laws
of Kenya); the Public Officer Ethics Act (Cap. 183 of the Laws of Kenya); the Ethics
and Anti-Corruption Commission Act, 2011 (No. 22 of 2011); the Leadership and
Integrity Act, 2012 (No. 19 of 2012); the Mutual Legal Assistance Act; the Proceeds
of Crime and Anti-Money Laundering Act, and the Witness Protection Act, 2010.

In addition, Kenya has established the institutions necessary for effective fight against
corruption, such as: the Ethics and Anti-Corruption Commission; the Office of the
Director of Public Prosecutions, and Special Magistrates for hearing and determining
corruption and economic crime cases on priority basis.

Kenya has also filed with the UN Secretary General, the depository of the
Convention, various notifications required under the Convention — relating to, inter
alia: the name and address of the national anti-corruption agency (previously Kenya
Anti-Corruption Commission but now the Ethics and Anti-Corruption Commission);
the name and address of the central authority for mutual legal assistance (the
Attorney-General), and a declaration on the status of the Convention under Kenya’s
legal system
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Kenya derives the following benefits from being a State party:

* Technical assistance towards the fight against corruption, especially in the areas of
criminalization and law enforcement; international co-operation; prevention, and
asset recovery.

. Capacnty bunldmg of Kenyan officials engaged in the war on corfuption and
economic crime, such as: judicial officers; investigators; prosecutors and other
public officers.

* Expert advice on model laws, -policies and strategies for effective onslaught
against corruption.

* Enhanced opportunities for provision of Mutual Legal Assistance and mutual
assistance to Kenya and Kenyan institutions by other UNCAC States parties or
their anti-corruption bodies. This enhances efficiency in anti-corruption
investigations and asset recovery.

° Exchange of new ideas, techniques and best-practices in the war on corruptlon as
may arise from time to time through research.

* Receive an objective commentary on the efficacy of Kenya’s anti-corruption
institutions, laws, policies and anti-corruption measures generally, espec1ally
following reviews of the implementation of UNCAC or the AUCPCC.

* Assessment of technical assistance needs to address the gaps identified in the
implementation of UNCAC and the fight against corruption generally.

* Enhanced international profile and increased opponunities for technical assistance
as well as foreign investments in Kenya owing to Kenya’s compliance w1th its
international anti-corruption obligations.

* Demonstration of Kenya’s commitment to co-operating with other countries and
international organizations, to the fight against corruption locally and
internationally.

* Election or appointment of Kenyan officials to serve in the Organs of some of the
institutions established under UNCAC or AUCPCC. For instance, in 2008, a
Kenyan (former Permanent Secretary, Ministry of Justice and Constitutional
Affairs) was elected by the AU Summit to serve in the African Union Advisory
Board on Corruption; and

* Improved rankings in corruption perception surveys.

Challenges include lack of empirical data on the extent of the problem and the
complex nature of the crime requires training and surveillance.

AFRICAN CONVENTION ON PREVENTING AND COMBATING
CORRUPTION

State Parties to the Convention are among other things supposed to criminalize
various acts of corruption; facilitate the provision of mutual legal assistance and co-
operation between law enforcement agencies involved in the fight against corruption.

Kenya has criminalized corruption through a number of laws, such as: the Anti-
Corruption and Economic Crimes-Act, 2003 (Cap. 65 of the Laws of Kenya); the

Public Officer Ethics Act (Cap. 183 of the Laws of Kenya); the Ethics and Anti-

Corruption Commission Act, 2011 (No. 22 of 2011); the Leadership and Integrity
Act, 2012 (No. 19 of 2012); the Mutual Legal Assistance Act; the Proceeds of Crime
and Anti-Money Laundering Act, and the Witness Protection Act, 2010.

Kenya has established the institutions necessary for effective fight against corruption,
such as: the Ethics and Anti-Corruption Commission; the Office of the Director of
Public Prosecutions, and Special Magistrates (Judiciary) who hear and determine
corruption and economic crime matters on priority basis.
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Kenya is required to file reports with the AU Commission on the implementation of
the Convention. To this end, in 2008, Kenya filed with the AU Commission, various
notifications required under the Convention — relating to, inter alia: the names and
addresses of the various institutions responsible for the implementation of various
provisions of the Conventio~

Kenya has also been represented in the AU Advisory Board on Corruption.
There is enhanced transparency in the management of government affairs, however,
delays of feedback from the Commission is hindering implementation.

LABOUR, SOCIAL SECURITY AND EMPLOYMENT
Under this thematic area, there are three types of Conventions:-

Fundamental Conventions: The ILO’s Governing Body has identified eight
conventions as “fundamental”, covering subjects that are considered as fundamental
principles and rights at work: freedom of association and the effective recognition of
the right to collective bargaining; the elimination of all forms of forced or compulsory
labour; the effective abolition of child labour; and elimination of discrimination in
respect of employment and occupation.

Governance (or Priority) Conventions: The ILO’s Governing Body has also
designated another four conventions as “priority” instruments, thereby encouraging
members states to ratify them because of their importance for the functioning of the
international labour standards system. Since 2008, these conventions are now
referred to as Governance Conventions as they were identified by the ILO Declaration
on Social Justice for a Fair Globalization as the standards that are the most significant
from the viewpoint of governance, and : '

Technical Conventions: All other conventions that set out basic prineiples and rights
at work.

Kenya has, ratified 7 out of 8 Fundamental Conventions; 3 out of 4 Governance (or
Priority) Conventions, and 39 of the 177 Technical Conventions.

Fundamental Conventions

a) Freedom of Association and Protection of the Right to Organize Convention, 1948
(No. 87)

b) Right to Organize and Collective Bargaining Convention, 1949 (No. 98)

¢) Forced Labour Convention, 1930 (No. 29)

d) Abolition Age Convention, 1973 (No. 138)

e) Worst Forms of Child Labour Convention, 1999 (No. 182)

f) Equal Remuneration Convention, 1951 (No. 100)

g) Discrimination (Employment and Occupation) Convention, 1958 (No. 111)

Kenya has not ratified Cénvention 87 — Freedom of Association and Protection of the
Right to Organize.

Governance Conventions

a) Labour Inspection Convention, 1947 (No. 81)

b) Employment Policy Convention, 1964 (No. 122)

¢) Labour Inspection (Agriculture) Convention, 1969 (No. 129)

d) Tripartite Consultation (International Labour Standards) Convention, 1976 (No.
144)
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Kenya has not ratified Convention 122 Employment Policy Convention.
FUNDAMENTAL CONVENTIONS

FORCED LABOUR CONVENTION, 29 OF 1930

The Convention outlaws forced labour. This refers to all work or service which is
exacted from any person under the threat of any penalty and for which the ‘said person
has not offered himself voluntarily.

Its provisions are entrenched in the Constitution and in the Employment Act.

Application of the Protocol ensures that the country complies with international
labour standards.

RIGHT TO ORGANIZE AND COLLECTIVE BARGAINING CONVENTION,
98 OF 1949

The Convention guarantees protection against acts of anti-union discrimination by
ensuring that workers’ right to join or leave a union and not to be dismissed or
otherwise prejudiced by reason of union membership or because of participation in
union activities outside working hours or, with the consent of the employer, within
working hours are not violated.

The Constitution and the Labour Relations Act has domesticated ILO Convention 98
on the right to collectively bargain and workers are able to realize. the labour rights
guaranteed in the Protocol, the Constitution and the labour laws.

Ratification of the Convention has ensured workers have a greater bargaining power
and benefit from better terms and conditions of work through collective bargaining.
However, Kenya has not ratified ILO Convention No. 87 on freedom of Association.

Exercising the right to organize and collective bargaining has led to negotiations on
high wages for workers, sometimes leading to retrenchment of some workers for
firms to be able to pay the remaining ones higher negotiated wages. It has also led to
a very high wage bill in the public sector affecting the economy of the country.

There has been increased litigation and industrial unrest and strikes in the country
including in the private sector. This has affected the economy of the country,
sometimes leading to loss of jobs.

EQUAL REMUNERATION CONVENTION, 100 OF 1951

The Convention requires labour rights for both men and women to be established
without discrimination on the basis of sex. Men and women must be paid equal
remuneration for work of equal value.

The Constitution and section 5 of the Employment Act provide for the enjoyment of
labour rights by both men and-women without discrimination.

There exists different - .ze fixing mechanisms and criteria leading to disparities in

remuneration lev~',. Inspections are conducted by the Labour inspection Department
for compliance.
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MINIMUM AGE CONVENTION, 138 OF 1973

The Convention requires States to adopt policies designed to ensure the effective
abolition of child labour and to raise progressively the minimum age for admission to
employment or work to a level consistent with the fullest physical and mental
development of children. The Convention makes the minimum age for admission to
work the age for completion of the compulsory schooling age.

Implementation of the Convention protects children against child labour. The Basic
Education Act stipulates the minimum age for engagement in work as 18. Section 53
of the Employment Act prohibits employment of children as harmful to the health,
safety or morals of a child. Section 7 of the Children’s Act, 2001 guarantees the right
to education while section 10 guarantees the right to protection from exploitive labour
and involvement in armed conflict.

A Draft Child Labour Policy was prepared and submitted to the Cabinet for approval.
The Policy provides for implementation of programmes on elimination of child labour
and minimum age for admission to work.

Children engage in child labour due to high levels of poverty and low awareness on
their rights. Inadequate data on children engaged in child labour is a challenge as well
as the different provisions regarding the minimum age for admission to work.

WORST FORMS OF CHILD LABOUR CONVENTION, 182 OF 1999.

The Convention aims to prohibit and eliminate the worst forms of child labour as a
matter of urgency. Implementation of the Convention guarantees protection of
children from child labour and worst forms of child labour.

Kenya ratified the Convention on 07th May, 2001. The Government has been
implementing various programmes to eliminate child labour including the worst forms
of child labour and ensuring that children remain in school.

High levels of poverty, lack of a policy on Child Labour, low awareness on the rights
of children, inadequate data on children engaged in child labour and the effects of
HIV/ AIDS make many children leave school to engage in child labour including the
worst forms of child labour.

GOVERNANCE (OR PRIORITY) CONVENTIONS
LABOUR INSPECTION CONVENTION, 81 OF 1947

The Convention requires maintaining a system of labour inspection in industrial
workplaces to ensure compliance with minimum labour standards.

The Convention targets effective enforcement of labour standards through effective
inspection of workplaces and ensures reasonable terms and conditions of employment
and safety of workers. It requires separation of the enforcement function from the
inspectorate function. Labour officers carry out enforcement duties like inspections
and dispute resolution through conciliation.
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Compliance with labour standards ensures that workers work under reasonable
conditions and this reduces likelihood of industrial unrest. Industrial harmony is vital
for the political stability, economic and social development of countries.

Convention 150 on Labour Administration has not been ratified. Apart from low
staffing levels, there aren’t adequate tools, equipment and vehicles to carry out
inspections as required. The Ministry of Labour, Social Security requires more
allocation of funds to facilitate effective inspections to ensure compliance.

INSPECTION (AGRICULTURE) CONVENTION, 129 OF 1969

The Convention which was ratified by Kenya on 9th April, 1979 aims to protect
workers engaged in various sub sectors of Agriculture including cultivation, animal
husbandry including livestock production and care, forestry and horticulture. It also
covers the primary processing of agricultural products by the operator of a holding or
any other form of agricultural activity.

TRIPARTITE CONSULTATION (INTERNATIONAL LABOUR
STANDARDS) CONVENTION, 1976

The Convention requires Governments to set up procedures which ensure effective
consultations, between representatives of the government, of employers and of
workers with respect to the matters concerning the activities of the International
Labour Organisation. Tripartite Consultations amang ‘representatives of the
governments, of employers and of workers is an important pillar for harmonious
industrial relations.

The Government is required to provide information to the ILO on consultations held
on unratified Conventions and the outcome of such consultations to avoid being put to
task in 2014.

The unratified Conventions include the following:

* Freedom of Association and Protection of the Right to Organize Convention, 1948
(No. 87),

* The Social Security (Minimum Standards) Convention, 1952 (No. 102),

° The Employment Promotion and Protection against Unemployment Convention,
1988 (No. 168),

* The Maternity Protection Convention, 2000 (No. 183),

* The Safety And Health In Agriculture Convention, 2001 (No. 184),

* The Seafarers’ Identity Documents Convention (Revised), 2003 (No. 185),
* the Maritime Labour Convention, 2006 (MLC, 2006),_

* The Work in Fishing Convention, 2007 (No. 188).
* The Promotional Framework for Occupational Safety and Health Convention,
2006 (No. 187),

TECHNICAL CONVENTIONS

UNEMPLOYMENT CONVENTION, 2 OF 1919.

Member States are required to communicate to ILO ali available information,
statistical concerning unemployment, including reports on measures taken or
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contemplated to combat unemployment Thcy must also establish a system of free
public employment agencies under the control of a National authority.

Implementation of the Convention ensures effective monitoring of unemployment and
ensures proper planning to combat unemployment, Kenya has been providing and
shall continue providing statistical information concerning unemployment to the ILO.

There are a large number of unemployed qualified persons due to limited job
opportunities. There are cases where training does not match the requirements of the
job market.

C011 - RIGHT OF ASSOCIATION (AGRICULTURE) CONVENTION, 1921.

Kenya ratified this Convention on 13th January 1964 as one of the conventions under
the ILO that Kenya has ratified. The Convention requires Member States to ensure the
right of association for workers engaged in agriculture just as industrial workers. It
also requires Governments to put in place legislative, policy and institutional
framework to ensure workers in the agriculture sector are properly compensated
through set wage fixing machinery.

C014 - WEEKLY REST (INDUSTRY) CONVENTION, 1921.

Kenya ratified the Weekly Rest (Industry) Convention on 13th January, 1964 as one
of the conventions under the ILO that Kenya has ratified. The Convention requires
that all workers in both private and public sector enjoy at least one rest day in every
period of seven days.

The Convention ensures protection of labour rights for workers. Section 27 of the
Employment Act, 2007 provides that employee shall be entitled to at least one rest
day in every period of seven days. Workers therefore enjoy the labour rights
guaranteed in the Constitution and other labour laws.

There are challenges in conducting regular inspections to ensure compliance.

C016 - MEDICAL EXAMINATION OF YOUNG PERSONS (SEA)
CONVENTION, 1921).

The Convention requires medical examination of all children engaged in maritime
activities.

The Labour Maritime Convention of 2006 has not been ratified and there are
challenges in conducting’ inspections to ensure compliance. Kenya is required to
engage with stakeholders regarding ratification of Labour Maritime Convention of
2006.

YOUNG PERSONS (SEA) CONVENTION, 1921.

The Convention requires protection against child workers who are engaged in
hazardous work.
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Kenya is required to engage with stakeholders regarding ratification of Labour
Maritime Convention of 2006.

There are challenges in ensuring effective monitoring of children involved in
maritime activities and effective data management. The Labour Maritime Convention
of 2006 has not been ratified.

C017 - WORKMEN'S COMPENSATION (ACCIDENTS) CONVENTION, 1925

The Convention is aimed at ensuring adequate compensation of workers injured or
killed in the course of employment. Convention 19 on Equality of Treatment
(Accident Compensation) Convention, 1925 which Kenya ratified on 13th January
1964 requires Member States to ensure that workers of Member states who have
ratified the convention who suffer injuries or death are subjected to same treatment as
its own nationals.

The Convention ensures compensation of workers killed or injured at the workplace.
Section 10 of the Work Injury Benefits Act, 2007(WIBA) requires all employers to
compensate workers injured or killed in the course of employment.

There are challenges in ensuring effective inspections to ensure compliance. Key
sections of the WIBA were annulled by the High Court rendering implementation of
the Act difficult.

Review of WIBA should be fast tracked to ensure effective -institutional and
legislatives measures for adequate compensation of the injured or killed in the course
of employment.

C026 - MINIMUM WAGE-FIXING MACHINERY CONVENTION, 19281

The Convention requires Governments to set up and maintain machinery whereby
minimum rates of wages can be fixed for workers employed in certain of the trades or
parts of trades. The rationale is to ensure that workers are not paid below the
minimum wage and that they are paid wages adequate for them to meet the cost of
living in prevailing economic circumstances.

The Labour Institutions Act, 2007 establishes Wages Councils to set minimum wages
for certain sectors. There is no Wages and Remuneration policy in place to guide on
wage fixing and there are different wage and remuneration levels for various sectors
in the country, especially in the Public Sector because different wage fixing criteria.

Also due to the economic situation in the country there are employers who do not pay
the set minimum wage and the Government has challenges in ensuring effective
inspections to ensure compliance. The Labour Inspectorate Department should be
strengthened to ensure compliance” and Wages and Remuneration policy should be
adopted to provide guidelines on wage fixing.

C027 - MARKING OF WEIGHT (PACKAGES TRANSPORTED BY
VESSELS) CONVENTION, 1929.

The Convention requires any package or object of one thousand kilograms (one
metric ton) or more gross weight consigned within the territory of any Member which
ratifies this Convention for transport by sea or inland waterway to have its gross
weight marked before consignment in any vessel or ship. Implementation of the
Convention ensures occupational safety.
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The port of Mombasa has acquired a state of the art container handling equipment
including ship to shore cranes, rubber-tired gantry cranes, rail-mounted gantry cranes,
and terminal tractors among other equipment.

The Labour Inspectorate Department should be strengthened to ensure compliance
through inspections.

C032 - PROTECTION AGAINST ACCIDENTS (DOCKERS) CONVENTION
(REVISED), 1932

It requires the States to ensure safety and protection of dock workers against
accidents.

Compliance must is ensured through effective inspections.

C063 - CONVENTION CONCERNING STATISTICS OF WAGES AND
HOURS OF WORK, 1938

Under this Convention, States are obligated to undertake and compile statistics
relating to wages and hours of work and publish the data compiled in quarterly or
more frequent intervals. Pablication of data is at intervals of six or twelve months
during the succeeding six or twelve months respectively.

Collection and publication of data ensures effective monitoring to ensure compliance
with labour standards.

There are challenges in obtaining reliable data and publishing the same as required
under the Convention.

C088 - EMPLOYMENT SERVICE CONVENTION, 1948

States party are required to ensure maintenance of a free public employment Service.
The essential duty of the employment service shall be to ensure, in co-operation
where necessary with other public and private bodies concerned, the best possible
organization of the employment market as an integral part of the national programme
for the achievement and maintenance of full employment and the development and
use of productive resources.

Rationale for the above is to ensure effective Management of employment services
and labour market information.

The Public Employment Service under the Ministry of Labour, Social Security and
Services is challenged due to lack of centralization and integration of data.

The Government should fast track the establishment of the Integrated Human

Resource Management system that is being undertaken in the Ministry Labour, Social
Security and Services.

C089 - NIGHT WORK (WOMEN) CONVENTION (REVISED), 1948

The Convention requires regulation of conditions for night work for women.
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19.83

19.84

19.85

19.86

19.87

19.88

19.89

19.90

1991

19.92

1993

19.94

19.95

The Employment Act, 2007 no longer contains any general prohibition of night work
for women.

The Government has taken into consideration comments made by the Committee of
Experts and will call upon the social partners and relevant stakeholders to discuss the
possibility of denouncing Convention 89 and ratifying Convention 171 since the
Employment Act, 2007 no longer contains any general prohibition of night work in
industry, except for children under 18 years of age as provided for in Section 59(1) of
the Act.

C094 - LABOUR CLAUSES (PUBLIC CONTRACTS) CONVENTION, 1949

The Convention requires proper and effective management of public employment
contracts.

The Government must- put in place measures for effective management of
employment contracts involving public funds.

MIGRATION FOR EMPLOYMENT CONVENTION 97 OF 1949

The Convention requires Mémber States to maintain an adequate and free service to
assist migrant workers by providing them with accurate information, taking measures
to facilitate their departure, journey and reception, equal treatment without
discrimination. In this respect, section 5 of the Employment Act guarantees non-
discrimination of migrant workers.

Implementation of the Convention ensures migrant workers enjoy full labour rights
like all other workers.

Persistent conflicts in neighbouring countries have led to illegal migration for
economic reasons. Due to the need for jobs, some Kenyans migrate to work abroad
without following the required procedures making them prone to exploitation and
poor terms and conditions of employment.

The Government should develop a National Labour Migration Policy as there is none,
to ensure effective strategies for labour migration.

MINIMUM WAGE FIXING MACHINERY (AGRICULTURE) CONVENTION

Member States at the he General Conference of the International Labour Organisation
adopted the above convention which governs the creation or maintenance of adequate
machinery whereby minimum rates of wages can be fixed for workers employed in
agricultural undertakings and related occupations.

Kenya ratified the convention on 9th February 1971. and is therefore obligated as a
state party to undertake to create or maintain adequate machinery whereby minimum
rates of wages can be fixed for workers employed in agricultural undertakings and
related occupations.

MINIMUM AGE (FISHERMEN) CONVENTION, 1959

The Convention requires the Government to regulate involvement of children in
maritime activities like fishing to avoid being exposed to hazardous work.
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1996 The Convention assists in combating child labour in the fishing industry. The
Government should initiate new and strengthen existing programmes on the
elimination of child-labour in the fishing sector as there are challenges in conducting
inspections to ensure compliance.

1997 C118 - EQUALITY OF TREATMENT (SOCIAL SECURITY) CONVENTION,
1962 (NO. 118)

1998 The Convention aims at ensuring that Governments provide social security covering
its own nationals within its own territory in medical care; sickness benefit; maternity
benefit; invalidity benefit; old-age benefit; survivors' benefit; employment injury
benefit; unemployment benefit; and family benefit.

1999 Implementation of the Convention ensures social security for Kenyans through the
National Social Security Fund.

19.100 Due to the prevailing conditions in the country it is a challenge to provide effective
social security for all, especially in respect of the unemployment benefit.

19.101 The Government should engage in more consultations with stakeholders on discussion
regarding provision of the unemployment benefit.

19.102 C131 - MINIMUM WAGE FIXING CONVENTION, 1970

19.103 The Convention requires Governments to establish a system of minimum wage which
covers all groups of wage earners whose terms of employment are such that coverage
would be appropriate. The competent authority in each country shall, in agreement or
after full consultation with the representative organizations of employers and workers -
concerned, where such exist, determine the groups of wage earners to be covered.

19.104 The Labour Institutions Act, 2007 establishes wages councils for purposes of fixing
wages in various sectors. This ensures reasonable terms and conditions of
employment for workers in the relevant sectors.

19.105 There should be an effective system of ensuring workers who are not covered by set
wage fixing machinery are not disadvantaged. Wage fixing should be done using
objective criteria and in consultation with the Salaries and Remuneration Commission
in the case of the public sector.

19.106 C132 - HOLIDAYS WITH PAY CONVENTION (REVISED), 1970 (NO. 132)

19.107 The objectives of the Convention are to ensure holidays with pay by means of
collective agreements, arbitration awards, court decisions, statutory wage fixing
machinery, or in such other manner consistent with national practice as may be
appropriate under national conditions, shall be given effect by national laws or
regulations.

19.108 The Convention ensures enjoyment of rights guaranteed therein.
There are challenges in ensuring compliance.
19.109 C134 - PREVENTION OF ACCIDENTS (SEAFARERS) CONVENTION, 1970
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19.110 Kenya ratified the Convention in 1990 and it targets prevention and documentation of
occupational accidents among sea farers.

19.111 As a maritime country Kenya is required to take the necessary measures to ensure.that
occupational accidents are adequately reported and investigated, and comprehensive
statistics of such accidents. Kenya is obligated to make reports to the Committee on
the Convention and it has not filed any report since 2011.

19.112 C135 - DOCK WORKERS' REPRESENTATIVES CONVENTION, 1971

19.113 The objective of the Convention is to ensure that Member States put in place
mechanisms where dock Workers benefit from representation by their representatives
and enjoy effective protection against any act prejudicial to them, including dismissal,
based on their status or activities as a workers' representative or on union membership
or participation in union activities, in so far as they act in conformity with existing
laws or collective agreements or other jointly agreed arrangements.

19.114 There are challenges in getting accurate data on dock workers; however, the KPA
should continue reporting as required under the Convention.

19.115 C140 - PAID EDUCATIONAL LEAVE CONVENTION, 1974

19.116 The Convention aims at ensuring that Member States formulate and apply policies
designed to promote, by methods appropriate to national conditions and practice and
by stages as necessary, the granting of paid educational leave for the purpose training
at any level, general, social and civic education and trade union education.

19.117 There are challenges in ensuring compliance.
19.118 C141 - RURAL WORKERS' ORGANIZATIONS’ CONVENTION, 1975

19.119 Kenya ratified the convention on 9th April, 1979 which had been adopted by the
General Conference of the International Labour Organisation and applied to all types
of organisations of rural workers, including organisations not restricted to but
representative of rural workers. It ensures realization of labour rights in rural areas
especially with devolution.

19.120 C142 - HUMAN RESOURCES DEVELOPMENT CONVENTION, 1975

19.121 The Convention’s overarching mandate is to ensure adequate supply of skilled
. manpower at all levels in industry, particularly through vocational guidance and
training systems.

19.122 The main duty bearer with regard to industrial training is the National Industrial
Training Authority established under the Industria} Training (Amendment) Act, 2011.
Kenya has the following specific obligations:

1. Adopt and develop comprehensive and co-ordinated policies and programmes of
vocational guidance and vocational training closely linked with employment, in
particular through public employment services.

2. Establish and develop open, flexible and complementary systems of generai,
technical and vocational education, educational and vocational guidance and
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vocational training, whether these activities take place within the system of formal
education or outside it.

3. Gradually extend, adapt and harmonize its vocational training systems to meet the
needs for vocational training throughout life of both young persons and adults in
all sectors of the economy and branches of economic activity and at all levels of
skill and responsibility.

4. Develop Policies and programmes of vocational guidance and vocational training
formulated and implemented in co-operation with employers' and workers'
organizations and, as appropriate and in accordance with national law and
practice, with other interested bodies.

19.123 An integrated human resource management system is being fast tracked.

19.124 The Authority aspires to be a self-sustaining lead agency spearheading integrated
industrial training for development by providing; facilitating, promoting, regulating,
and coordinating integrated industrial training for a globally competitive human
resource. This is in line with Articles 4 and 5 of ILO Convention No. 142 of 1975 on
Human Resource which now forms part of our laws by dint of Article 2(6) of the
Constitution.

I. Legal framework
Industrial Training (Amendment) Act, 2011
II. Policy
National Industrial Training and Attachment Policy
1II. Institutional framework

a) National Industrial Training Authority- Institutional framework with
implementation mandate

b) National Industrial Training Board (oversight mandate)

19.125 The Authority undertakes the following programmes to meet its objectives and by
extension the ILO Convention No. 142 to wit:

i. industrial training;
ii. assessingand collecting industrial training levy and fees;
iii. regulating trainers registered to offer industrial training;

iv. Assessing industrial training, testing occupational skills and awarding certificates
including Government trade test certificates;

v. developing industrial training curricula;
vi. integrating labour market;
vii. formation into ski'lls development;
viii. harmonizing curricula and certificates of competence;
ix. equating certificates;
x. accrediting institutions engaged in skills training for industry;

xi. Associating or collaborating with any other body or organization within or
outside Kenya as the Board.
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19.126 MIGRANT WORKERS (SUPPLEMENTARY PROVISIONS) CONVENTION
143 OF 1975

19.127 The Convention is aimed at ensuring that Governments suppress clandestine
movements of migrants for employment and illegal employment of migrants and to
take necessary measures for effective detection of the illegal employment of migrant
workers.

19.128 The Convention ensures that migrant workers enjoy full labour rights like other
workers. The labour laws and the Counter Trafficking in Persons Act prohibit
employment of illegal migrant workers. ,

19.129 There are any cases of unreported illegal migrants and the clandestine nature of
movements of migrants for employment makes it difficult to offer effective protection
of migrant workers.

19.130 There is also lack of job opportunities and migrants may not have the requisite
qualification and opportunities may be hampered by language barriers.

19.131 The Government should strengthen the labour inspection Inspectorate and ensure
effective scrutiny before issuing work permits.

19.132 C149 - NURSING PERSONNEL CONVENTION, 1977

19.133 The obligation of the Convention by States party is adoption and application by
Governments, in a manner appropriate to national conditions, a policy concerning
nursing services and nursing personnel designed, within the framework of a general
health programme within the resources available for health care as a whole, to provide
the quantity and quality of nursing care necessary for attaining the highest possible
level of health for the population.

19.134 Implementation will ensure retention of qualified nurses to meet the country’s needs
in providing accessible and affordable health care for Kenyans. Better terms and
conditions of employment abroad has seen led to migration of huge numbers of
trained nursing personnel causing grave concern.

19.135 The Government should inform the ILO office of any specific measures taken or
envisaged with a view to controlling or mitigating the consequences of the continued
migration of qualified nurses. It is also required to ensure that the terms and
conditions of employment applicable to nurses in the private sector are determined
through negotiation between employers’ and workers’ organizations.

19.136 SOCIAL PROTECTION

19.137 OPTIONAL PROTOCOL ON THE SALE OF CHILDREN CHILD
PROSTITUTION AND CHILD PORNOGRAPHY

19.138 Kenya signed -the Protocol on 8th September 2008 but has not ratified it. The
Convention requires Governments to have in place measures that ensure prohibition

of the sale of children, child prostitution and child pornography.

19.139 Implementation of thé Convention will ensure effective protection of children from
abuse and worst forms of child labour.
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19.140 Establishment of institutions to combat trafficking in persons and sale of children
should be fast tracked while existing ones should be strengthened.

19.141 INTERNATIQNAL PLAN OF ACTION ON AGEING ADOPTED IN 1982
IN VIENNA, AUSTRIA DURING THE FIRST WORLD ASSEMBLY ON
AGEING

19.142 The Convention requires States to take specific steps to ensure realization of the UN
principles stipulating the rights of older persons to independence, participation, care,
self -fulfilment and dignity.

19.143 The National Policy on older Persons and Ageing is being implemented. The NSSF
Act , NHIF Act and the Social Assistance Act provide foe social protection and
assistance, and welfare of old people and other vulnerable members of society like
persons with severe disability and orphaned children The Government runs Cash
Transfer programmes for Older Persons, Orphans and vulnerable Children and
Persons with severe Disabilities.

19.144 Service providers are far from beneficiaries who have to rely on 3rd third parties to
get their money and the Scheme is not universal so it leaves out deserving
beneficiaries. There are also challenges in identification of beneficiaries while
financial constraints result in deserving persons being left out.

19.145 Finalization of the Social Protection Bill to provide effective institutional and legal
framework for social protection should be fast tracked. The Government should
source for service providers who facilitate receipt of the money by the beneficiaries
directly and should consider making the Scheme universal. For the recently launched
partnership with a service provider that will transfer the money through mobile
phones to be effective mobile phones should be made available to all beneficiaries.

19.146 WORLD FIT FOR CHILDREN (WFFC) - A SPECIAL DECLARATION BY
WORLD LEADERS AT A UN GENERAL ASSSEMBLY IN 2002.

19.147 The Declaration aims at providing for programmers to ensure achievement of the
rights of the Child guaranteed in the UN Convention on the rights of the Child to
enable each child to attain its full potential as 2 human being.

19.148 As member of the UN Kenya nas undertaken to work towards the set goals and report
as required.

200 SPORTS, ARTS AND CULTURE

20.1 INTERNATIONAL CONVENTION AGAINST DOPING IN SPORT

202 The main aim is to restrict the availability of prohibited substances or methods to
athletes except for legitimate medical purposes. It includes putting into place
measures against trafficking, facilitation of doping controls and support for national
testing programmes. It also advocates withholding of financial support from athletes
and athletes support personnel who commit anti-doping rule violation, or from
sporting organiaations that are not in compliance with the Code.
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20.3

204

205

20.6

20.7

20.8

209

20.10

20.11

The Convention encourages producers and distributors of nutritional supplements to
establish ‘best practice’ in the labelling, marketing and distribution of products which
might contain prohibited substances.

Although there is no law to deal with doping issues Kenya complies through the
WADA code which allows International federations conduct regular testing of
athletes. ’

Kenya pays its statutory annual subscriptions in good time and is a member Regional
Anti-doping Organization which Communicates to WADA on progress made.

Kenya is required to set up a legal framework-on Anti-doping to ensure that the
sporting conforms to the set codes and international best practices on the same.
Kenya has undertaken Public-Private Partnership with the private sector to raise funds
for Anti-doping education programmes.

Challenges include inadequate funds to conduct education on anti-doping issues, and
lack of a Legal framework on Anti-doping.

THE 2003 UNESCO CONVENTION FOR THE SAFEGUARDING OF THE
INTANGIBLE CULTURAL HERITAGE

Kenya ratified the Convention on 24th October 2007 which requires State Parties to
take the necessary measures to ensure the safeguarding of the intangible cultural
heritage present in its territory. '

Kenya as a member is obligated to perform the following:
(a)  Pay Annual subscriptions;
(b)  Implement the Convention;

(c)  Provide funding for implementation of the programmes in collaboration with
UNESCO; and

(d)  Formulate and implement cultural policies and to adopt measures to protect and
promote the diversity of cultural expressions and to strengthen international
Co-operation to achieve the purposes of the Convention.

Implementation of the Convention is challenged by Lack of adequate funding; late
notifications; lack of community awareness due to inadequate sensitization; lack of a
mechanism for monitoring and evaluation of funded programmes; under-developed
institutional and cultural infrastructure and Conflict between County and National
Government resource allocation and in delivery of services are other challenges
encountered.

20.12 Kenya has implemented the Convention as follows:

Constituted a Stakeholders Committee to commence discussions and
development of a plan of action in implementing the Convention in Kenya in
March 2008.

Translated the Convention from English language to Kiswahili language
version in September, 2008 to make it accessible and well-understood by a
wider section of members of the public in the country.

Carried out a baseline survey out in Western region of Kenya by the
Department of Culture and National Museums of Kenya to identify ICH
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.

elements, for documentation and nomination for submission to UNESCO for
consideration for safeguarding.

iv. The “Isykuti Cultural Dance” elements were nominated and submitted and are
in the process of consideration by UNESCO.

Other similar programmes/activities currently being implemented in the Rift Valley, Eastern
and Nyanza regions:—
i.  The “Enkipasia, Eunoto and Olng’esherr” — three male-rites of passage of the
Maasai,

ii.  “Indigenous Knowledge of Woodcarving of the Akamba”, and |

iii.  The ‘Kiti Mikayi’ shrine of the Luo elements

iv.  Joint implementation with the National Museums of Kenya of the “Traditions and
Practices associated to the Kayas in the sacred forests of the Mijikenda”, project in
the Coast Region, through part funding by UNESCO.

v.  Hosted UNESCO’s regional capacity building workshop for Directors of Culture

" in the East African region in November 2012 in Nairobi where eight (8) countries

participated. This was collaboration between the Ministry and the UNESCO
Nairobi office. :

vi.  Hosted the. UNESCO 5th Session of the Inter-Governmental Committee (IGC) on
ICH Conference in Nairobi, Kenya in November 2010 which was attended by
over 500 delegates from member states signatory to the Convention.

The Government however needs to do the following:
vii  To issue timely notifications.
viii  To ensure adequate allocation of funds for the project.

ix  Provide more technical support towards cultural development especially through
implementation of the national policy on culture and heritage.

X Recognize the importance of culture sector to the growth of the economy,

20.13 THE UNESCO 2005 CONVENTION ON THE PROTECTION AND
PROMOTION OF DIVERSITY OF CULTURAL EXPRESSIONS

20.14 The Convention is a legally-binding international agreement that ensures artists,
cultural professionals, practitioners and citizens worldwide can create, produce,
disseminate and enjoy a broad range of cultural goods, services and activities,
including their own. It was adopted because the international community signalled
the urgency for the implementation of international law that would recognize:

20.15 Kenya ratified the Convention on 24th October, 2007 and is required to:

(a) Formulate and implement cultural policies and to adopt measures to protect and promote
the diversity of cultural expressions.

(a) Strengthen international Co-operation to achieve the purposes of this Convention.

(a) Train artists in the music sector by building capacity for them to come up with strategies
for marketing themselves.

(a) Pay Annual Subscriptions.

(a) Provide funding for implementation of programmes in partnership with the UNESCO.
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Kenya is disadvantaged when it comes to implementation of this convention due to
Low investment in the cultural sector, Lack of Co-operation among the sector players
leading to competing interests, Inadequate funding and follow ups.

UNESCO funds are inadequate to meet the demands from all African countries and
there is lack of community awareness on the Conventions’ opportunities due to
inadequate sensitization. There is also lack of a mechanism for monitoring and
evaluation of funded programmes which makes impact assessment difficult. There is
also a lack of statistical data on cultural/creative industries

Kenya has done the following to implement the Convention:

Organized the “African Stones Talk Symposium and Related Events”, in Kisii in 2011, in
collaboration with The Design Power Consultants Ltd (DEPCON), which was funded by
the International Fund for  Cultural Diversity (IFCD);

Conducted the “Unearthing of the Gems of Culture — Mapping Exercise for Kenya’s
Creative Cultural Industries”, in 2011, in collaboration with the African Cultural
Regeneration Institute — (ACRI), which was funded by IFCD.

Held the Capacity-Building Technical Workshop for musicians and Visual artists', in
Nairobi, Kenya in 2012 under the European Union - funded UNESCO programme to
strengthen the artists’ capacity in  implementing the 2008 Convention.

Despite the above achievements Kenya still has to ensure adequate allocation of funds
for the project, provide more technical support towards cultural development
especially through implementation of the national policy on culture and heritage,
recognize the importance of culture sector to the growth of the economy and carry out
a National mapping of the cultural/creative industries in order to meet its obligations
under the Convention..

LANDS, HOUSING AND URBAN DEVELOPMENT
UN-HABITAT

This is a United Nations Agency that is mandated by the UN General Assembly to
promote socially and environmentally sustainable towns and cities with the ultimate
goal of providing adequate shelter for all.

Kenya being a member of the United Nations and hosts UN-HABITAT. The Kenya
Government also participates in determining the policy, work programme and budget
of UN-Habitat through participating at its Governing Council that is held biennially in-
Nairobi. Kenya makes financial contribution to the Human Settlements foundation
annually as a contribution to the body’s budget.

Through membership, Kenya has improved its housing policies and further developed
a legal framework that enables it to provide better housing through programmes such
as Slum Upgrading for its citizens.

The country gains in a number of ways through increased GDP triggered by hosting "
expatriates, foreign exchange through hosting International meetings, employment
generation, technical support and networking with development partners.
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21.8

a)

b)

d)

e)

219

21.10

21.11

21.12

21.13
21.14

21.15

DELIMITATION AND DEMARCATION OF BOUNDARIES
DECLARATION ON THE AFRICAN UNION BORDER
PROGRAMME (AUBP)

The Declaration was necesitated by persistence of border delimitation and
demarcation issues in Africa where only less than a quarter of borders have been
delimited and demarcated. It was also informed by the need to address cross-border
criminal activites while facilitating the development of cross-border integration
dynamics which are sustained by local stakeholders. Its other main objectives were
concerned with:

Facilitating and supporting the delimitatiop and demarcation of African boundaries
where such exercise has not yet taken place.

Reinforcing the integration process, within the framework of the RECs and other
large- scale Co-operation initiatives.

Developing, within the framework of the RECs and\other regional integration
initiatives, local cross-border Co-operation.

Building the capacities of member states in border management, as well as in border
studies and research.

Advising the Commission and other organs of the African Union on border-related
matters.

Kenya is a party to this declaration by virtue of having been a member of
Organization of African Unity (OAU) and later African Union. Kenya is under and
obligation to ensure that it aligns its legal framework and policies with the objectives
of AUBP.

Kenya has to be in agreement with her neighbouring countries as regards the common
international boundaries. The AUBP has the unifying aspect of all countries being in
pursuit of achieving the aim of the declaration.

The challenges include ambiguos description of boundaries, inadequate funding for
the surveys work and capacity building and the fact that Kenya cannot carry out
surveys alone, but must do so in laiaison with her neighbour. Thus logistics involved
require length’y time to sychronise survey and mapping programmes of the states
involved.

Kenya is supposed to carry out survey and maintenance of her international
boundaries in.conjunction with her neighbours. Kenya is also required to submit
Interrnational boundary Surveys to the AU and the UN by 2017 together with
accompanying treaties. The cost of carrying out surveys, boundary maitenance and
capacity building for the next five years will be in excess of KSh. 5.55 billion.

RECOMMENDATIONS

STANDING COMMITTEE

There is need to establish a multi-agency standing committee to monitor and oversee
the implementation of the Treaties and fulfillment of reporting obligations. The

Committee will also examine and consider all reports submitted by Kenya and make
suggestions and recommendations.

88



21.16

21.17

21.18
21.19

21.20

21.21
21.22

MEETINGS OF THE COMMITTEE

The Committee will be responsible for compiling the report on treaties obligations to-
ensure that the report conclusively reports on Kenya’s treaty obligations. The
Standing Committee will meet regularly to prepare this important report to ensure that
Kenyan’s are aware of our international commitments and fulfillment of obligations.
The Committee will also receive and respond to any concerns arising out of treaty
obligations and commitment

REVIEWING OF TREATIES AND RECOMMENDATIONS

The Committee will also be responsible for reviewing all conventions, treaties and
agreements to ensure that they are necessary and of benefits to the people of Kenya
and may recommend reviewing and/or withdrawal to the Attorney General where
fulfillment of obligations appears to prejudice Kenya’s interest. The Committee may
also propose ratification of a treaty if it is found to be in Kenya’s best interests.

TRAINING AND CAPACITY BUILDING

The Committee will undergo the necessary training to ensure capacity building and be
prepared to answer any questions in relation to Kenya’s Treaty obligations.

COMPOSITION

The Registrar of Treaties will be the chairperson of the Committee which will be
composed of technical public officers from key ministries and government agencies.
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