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CHAIRPERSON'S FOREWORD

This report details the consideration by the Departmental Committee on Energy of the Energy
(Amendment) Bill (Senate Bill No. 42 of 2023). The Bill seeks to amend the Energy Act, Cap. 314
to create transparency in the purchase of electric energy from private generators, ensure the
contracts entered into are financially sound to protect the end user of electricity from inflated
electricity costs.

The Bill was published on 30n October,2O23 and read a First Time in the House on246 Apr112025.
It was thereafter committed to the Departmental Committee on Energy for consideration and
reporting to the House pursuant to the provisions ofStanding Order 127.

Article 118(l) (b) of the Constitution and Standing Order 127(3) require Parliament to facilitate
public participation and involvement in the legislative and other business of Parliament and its
Committees. In compliance with the foregoing, through the placement of adverts in the print media
on l5th May 2025 (Annex 3), the National Assembly invited the public and interested stakeholders
to submit memoranda on the proposed amendments.

Further, vide its letters dated I 2th June 2025 and I 8th July 2025, the Committee invited the Ministry
of Energy and Petroleum for a meeting on the 29th July 2025 to give their comments and proposals
on the Bill. In addition, the Committee vide its letter dated I't October 2025, invited other
stakeholders including Orpower 4 Inc, Kipeto Energy PLC, Sosian Energy Limited and Lake
Turkana Wind Power Ltd for a meeting to give their comments and proposals on the Bill.

The Committee thereafter held meetings where submissions were received and the presentations

considered before the adoption ofthis report.

Having considered the proposed amendments ofthe Energy Act, Cap. 314 and based on analysis of
submissions by the Ministry of Energy and Petroleum and Sosian Energy Limited, the Committee
made observations for each of the proposed amendments to the Energy (Amendments)Bill as

contained in Part IV of this Report.

The Committee having reviewed the Energy (Amendment) Bill (Senate Bill No. 42 of 2023)
recommends that the House approves the Bill with amendments as proposed in the Schedule in Part

six ofthis report.

Hon. David Gikaria, CBS, M.P.
Chairperson Departmental Committee on Enerry
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PART I
1.0 PREFACE

1.1. Introduction

l. This report details the consideration by the Departmental Committee on Energy of the Statute
Law (Miscellaneous Amendments) Bill (Senate Bill No. 42 of 2023).

2. The Bill was published on 30th October, 2023 and read a First Time in the House on 15th

December, 2022. ll was thereafter committed to the Departmental Committee on Energy for
consideration and reporting to the House pursuant to the provision of Standing Order 127.
Specifically, the Committee considered amendments proposed to the Enerry Act, Cap.3l4.

1.2. Mandate of the Committee
3. The Departmental Committee on Energy is established pursuant to the National Assembly

Standing Order No. 216. The functions and mandate of the Committee include, among others,

"to study and review all legislation referred to it".

4. The subject matter under the purview of the Departmental Committee on Energy are stated in
the Second Schedule of the National Assembly Standing Orders as follows: The Committee is
mandated to consider matters relating to the Fossil Fuel Exploration, Development, Production,
Maintenance and Regulation of Energy.

1.3. Oversight
5. In executing its mandate, the Committee oversees the following State Departments: The State

Department for Energy and The State Depaftment for Petroleum.
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1.4. Committee Membership
6. The Departmental Committee on Energy comprises of the following Members

Chairperson
Hon. David Gikaria,CBS, MP

Nakuru Town East Constituency
UDA ParW

Vice-Chairperson
Hon. Lemanken Aramat, MP

Narok East Constituency
UDA Party

Hon. Charles Gimose, MP
Hamisi Constituency

ANC Party

Hon. Walter Owino, MP
Awendo Constituency

ODM Partv

Hon. Musili Mawathe, MP
Embakasi South Constituency

WDM - K ParW

Hon. Elisha Odhiambo, MP
Gem Constituency

ODM Partv

Hon. Gonzi Rai, MP
Kinango Constituency

PAA Partv

Hon. Simon King'ara, MP
Ruiru Constituency

UDA Parfv

Hon. Siyad Amina Udgoon, MP
Garissa County
Jubilee Partv

Hon. Cecilia Asinyen Ng'itit, MP
Turkana County

UDA Parfv

Hon. Victor Koech Kipngetich, MP
Chepalungu Constituency

CCM ParW

Hon. Geoffiey Ekesa Mulanya, MP
Nambale Constituency

Indenendent
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Members

Hon. Tom Mboya Odege, MP
Nyatike Constituency

ODM Partv

Hon. Barongo Nolfason Obadiah., MP
Bomachoge Borabu Constituency

ODM Partv

Hon. George Aladwa Omwera, MP
Makadara Constituency

ODM Partv



1.5. Committee Secretariat

7. The Committee is facilitated by the following technical staff representing the office of the Clerk:

Mr. Fredrick O. Otieno
Clerk Assistant I/Head of Secretariat

Mr. Salim Athuman
Clerk Assistant III

Mr. Brian Njeru
Fiscal Analyst II

Mr. Ambrose Nguti
Media Relations Officer II

Ms. Lillian Aluga
Public Communications Offi cer

Mrs. Rehema Koech
Audio Officer III

Ms. Brigitta Mati
Senior Legal Counsel

Mr. Robert Langat
Research Officer III

Ms. Viola Saiya
Research Officer III

Mr. Anthony Wamae

Serjeant-At-Arms
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PART II
2.0 ovERvIEW OF THE ENERGY (AMENDMENT) BrLL, (SENATE BrLL NO. 42 OF

2023)

8. The Energy (Amendment) Bill, (Senate Bill No. 42 of 2023), sponsored by Senator Edwin
Sifuna, MP, seeks to amend the Energy Act, Cap.3l4. The Bill proposes the introduction of
Section 134A to govem Energy Purchase Agreements (EPAs) with an emphasis on
transparency, accountability, prudent financial management, and public participation. The Bill
was published on 30'h October, 2023 and read a First Time in the House on 24th April,2025.

9. Pursuant to Standing Order 127(1), the Bill was committed to the Departmental Committee on
Energy for consideration.

10. The Bill seeks to amend the following law, which is relevant to the Departmental Committee
on Energy: The Enerry Act, Cap.314.

I l. The Bill aims to ensure greater transparency and accountability in the procurement of electric
energy by requiring disclosure of beneficial ownership and adherence to the principles
enshrined in Article 201 of the Constitution of Kenya. It endeavors to establish a statutory
mechanism for regulating the conduct of EPAs between generating entities and licensed
purchasing entities, including Kenya Power and Lighting Company.

2.l.Salient Provisions of the Bill

12. Insertion of Section l34A:

a) Subsection (l) authorizes generating entities to enter into EPAs with specified

licensed entities.

b) Subsection (2) mandates that EPAs comply with the principles of public finance

under Article 201 of the Constitution.
c) Subsection (3) imposes obligations on purchasing entities to conduct feasibility

studies, follow procurement procedures, and prioritize renewable energy.

d) Subsection (4) requires generating entities to disclose beneficial ownership in
accordance with the Companies Act, No. 17 of 2015.

e) Subsections (5) and (6) obligate purchasing entities to maintain and publish a

register of EPAs and beneficial ownership data.

0 Subsection (7) empowers the Energy and Petroleum Regulatory Authority (EPRA)

to withhold approval of non-compliant EPAs.

2.2.Alignment with Legal Frameworks

l3.Constitution of Kenya,2010: Article 201 sets forth principles of public finance including
accountability, transparency, public participation, and prudent use ofpublic resources.

14. Public Procurement and Asset Disposal Act, Cap.4l2C: Governs procurement procedures
applicable to EPAs.
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15. Companies Act, Cap.486: Provides for the disclosure of beneficial ownership.

16. Access to Information Act, Cap.7M: Guarantees the public's right to access information
including registers of EPAs.

17. Energy Act, Cap.3l4
energy sector.

The principal statute being amended to enhance govemance in the

2.3.Advantages of Enactment of the Bill

l8.Legal and Institutional Transparency: The Bill imposes a mandatory disclosure regime,
thereby fortifying anti-comrption measures and preventing the concealment of ownership
through opaque corporate structures. this aligns with intemational best practices conceming
benefi cial ownership transparency.

19. Promotion of Good Governance and Fiscal ResponsibiliQ by anchoring procurement and
contractual engagements within the framework of Article 201, the Bill ensures that energy-
related public expenditure is managed prudently and with due regard to sustainability.

20. Strengthening of Regulatory Oversight: The conferment of discretionary powers upon EPRA
to disapprove non-compliant EPAs enhances the agency's regulatory leverage and enables
enforcement of compliance standards.

21. Support for Renewable Energy Transition: The prioritization of dispatchable and renewable
energy sources in EPAs supports national commitments under the Paris Agreement and
promotes environmental sustainability. This means that Kenya's Nationally Determined
Contributions (NDCs) under the Paris Agreement commit the country to:

Reduce GHG Emissions By 327o By 2030;
Expand investment in Clean and Renewable Energr Sources, including solar, wind,
hydro, and geothermal;
Implement Climate-Resilient Energy Infrastructure and adopt measures to mitigate
the carbon intensity ofenergy generation.

22. Public Participation and Access to Information: The Bill requires the publication of EPA
registers and beneficial ownership on public platforms, thereby facilitating citizen engagement
and oversight.

2.4.Disadvantages of Enactment of the Bill

23. Increased Administrative and Compliance Burden: The statutory requirements for
feasibility studies, register maintenance, and beneficial ownership disclosures may overburden
purchasing entities, particularly in terms of time, financial, and human resources.

24. Risk of Delayed Project Implementation: Enhanced procedural requirements and regulatory
scrutiny may prolong the timeframes for negotiating and executing EPAs, potentially delaying
energy generation projects.
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25. Legal and Contractual Uncertainty: Existing EPAs that were entered into under the previous
legal framework may become the subject of dispute or renegotiation, especially if they are
inconsistent with the new statutory requirements.

26. Institutional Capacify Constraints: The effective implementation of the Bill will require
institutional strengthening of regulatory and purchasing entities, which may not currently
possess the requisite technical or administrative capacity.
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PART III

3.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

27. Following the call for memoranda from the public through placement of adverts in the print
media on Thursday, lsth May 2025 and vide a letters Ref:
NA/DDC/ENERGY/CORR/202 5 I 0 48 and Ref: N A/DDC/ENERGY/C ORR/2025 I 07 7 dated
l8th July 2025 and I't October 2025 respectively inviting stakeholders for a meeting, the
Committee received comments from the Ministry of Energy and Petroleum and Sosian Energy
Limited.

3.1. Submissions by the Ministry of Energy and Petroleum
In a meeting with the Committee held on Tuesday,2gth July 2025,the Principal Secretary State

Department for Energy made the following submissions on the Bill:

2tt. THAT, Section l34A (1) be amended to include both Energy and Power Purchase Agreements.
Juslilicotion: 'l'ltis cttntnt'rc'iul t rutt.sttc'! it nr i.s rcllrrcd ttr us un enc4!t' purc'husc ugracmant
in lac'hnic'ul lunguugc. Ilttrcvar. lhara is u dilliranc'e balv'ecn Ltrcry1' in Magurt'ult Htnr
tMWhl co l\nrcr in Mcguttutl (MLll und thu.s vhila thi.s i.s v'all intendcd. it crruld maun tlrut
lhc pntptsuls raslric'l Kl'l-(' /futm enlaring ink) .lirm l\nlcr Pm'chusc Agraemanl. Inar14'
plunning is dtnc with regurd t() Jxlr'rar n()l ancrgr'. Saqntdly. KI'|.('antar.s htlh into Ptnrar
Purchusa Agreement.s (l'l'A.s) und f-nargt' I'urc'husa Agraemcnls (l'.?A). Ptlrcr plunls urc
dasigned in Mll rutl Mll/h. Iis.sanliully. I'l'As cnsurc lhul gtwar is utuiluhla during lhe !ima
i.s raquircd vhila anarSlt' i.s u derituliva tf Jx)\rar. It is. therc/itra. pruryt.scd thut lhc
umandmcnl.s :;fuuld muka ra/erant'a to fullt linargt'und I\nrcr I'urc'lusa Agraamanls.

Committee ()bservations
'l'hc Committcc obsen ed that Section l34n ( I ) rell'm onlv to Fincrgl l)urchase A-rrcements.

) ct sector practicc shou s that Kenl a l)ou er routincly cntcrs into hoth Pou cr l)urchasc
Agrccmcnts (l'l'As) and l:ncrgl Purchasc Agrcemcnts (l:PAs)- -l'hc ('onrrnittcc lurther
obsencd lhat thc t$o instrunlcnts arc not identical: l)l)As rclate to thc arailabilitr ol'po*cr
nrcasured in nrcgarvatts (MW). shile I:l)As rclatc to thc purchasc ol'enerel rncasured in
nrcga\\alt houm (MWh).

Committee recommendation.l'hc ('onrnritlcc rccornrncnds that thc llill bc anrcndcd bl inscrting a ncs clausc lA that
arncnds scction f ol'thc lincrgl Act. ('ap. i l.l as lirlloss:

Scction 2 ol'the linergl Act be amended b1 inserting the lbllowing definition in its proper
alphabetical scquence-

"lincrgy. I)urchasc Agrccrrrcrrl" nlcans u c()nlracl bcluccn a licenscd poucr produccr and art

clcctricity bu1 cr lor thc suppll ol'cncrsr rncasurcd in rnc-qau att hours. and also includes a
l)oscr Purchasc Agrcenrcnt lirr the suppll o1'poucr nrcasured in rncgauatts. togcthcr u ith
all rclated tcnns on pricin-u. dclir cry. obligations ol' thc partics. and thc duration ol' tlrc
agrccrncnt. THAT, Section l34A (2) be amended by deletion of proposed provision.

29
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Justification:
The Constitution under Article 227, provides the guiding principle in public infrastructure
development. In procuring the of goods and services a public entity shall do so in a system that
is fair, equitable, transparent, competitive and cost-effeclive. These principles have been
emphasized in both the PFM Act and the PPP Act.

Committee Observations
The Committee observed that the principles listed in the proposed Section l34A(2) are already
fully provided for in the Constitution and existing statutes. Article 227 of the Constitution sets

out the mandatory principles for public procurement ofgoods and services, including fairness,
equity, transparency, competitiveness, and cost-effectiveness, which apply to all public
infrastructure contracts, including energy and power purchase agreements. The Committee
therefore found that restating these principles in Section 134A(2) is unnecessary and may create
duplication. For this reason, the Committee recommends deletion of the proposed subsection.

Committee Recommendation
THAT, the Bill be amended in the proposed new section l34A by deleting subsection (2)

Justificoliott:
The applicable constitutional and financial principles are already adequately addressed in
existing legislation.

Juslifications:
The requirement for specific feasibility studies as a conditionfor the sign-off of energt purchase
and power purchase agreements should be deleted provided that the agreements are in line with
lhe Least Cosl Power Development Plan and importantly driven by need for added power
supply to the grid and not arbitrary contractual commitments;

Committee Observations
I hc ('omnrittcc obscn cd that thc proposcd subscction (--i) introduces pr()curcurcnt
rcquirenrcnts that arc alreadr addrcssed undcr cxisting laus and policies uor cmine thc
e rrcrrr} scctor. I'hc ('ornrniltcc lurthcr notcd that ll'asibilitl strrdics lirr ncrr pou er
conrrnitrnents arc adccluutclr covcrcd throuqh the l.cast ('osl l)on'cr l)er eklprncnt l)lan.
rrhich guidcs slstem expansion and delcrnrincs actual nccd. It also notcd thal rnosl poucr
purclrasc arrarrgcmcnts arc undertakcn s ithin thc liarncu ork ol' thc l)ublic l)rir.atc
l)artncrship Act. u hich pror idcs an establishcd and cllicicnt proccss lirr procurirrr gcncrati()n

12 lPage

30. THAT, Section l34A (3) be amended by deletion of proposed provision.

Most power purchase contracts are done under the Public Privale Partnership Act, Cap. 430
(PPP Act) including the framework under the Feed In Tariff Policy (FiT Policy), which has
demonstraled its ability lo manage and deliver conlracts under very short timelines. It is
important to nole lhat the procurement regime proposed in these amendments and as
contemplated under the Public Procurement and Assets Disposal Ac4 Cap. (PPAD Act) is
principallyfor conventional procuremenl. The proposalfor the requirementfor the application
of the PPAD Act in the procurement of power should therefore be deleted. The requirement for
compliance with the Conslitution and Public Finance Principles is good enough.



Juslificotion:
To uvtid duplic'utfun, lcgtl unllicl. und uninlendcd di.sruption o/ a.stublishad pnruramcnt
pr()ccsscs ttndcr I he P P P./iunrctt rk

31. THAT, Section l34A (4X5) and (7) be amended to include Power Purchase Agreement

Committee Observations
'l'hc Conrnrittec obscrred that Scction l-'i4n(4) (5) and (7)rct'cm onll to lincrgl l)urchasc
Agrccnrcnts. )ct sector practicc shoss lhat Kcnva l)orr er routinell enlcm into both l)oucr
l)urchasc Agrccrrrcnts ( PPAs) and lincrgl l)urchasc Asrcernents ( t:l'}As). 'l'hc ('omnrittcc
lurthcr obscn.cd that the tuo irrstrurrrcnts arc not idcntical: PPAs rclatc to thc availahility ol'
p()\\ cr nrcasurcd in nregau atls (MW). s hilc l:l'As rclalc to the purchasc ol'cncrgl nrcasurcd
in rrrcgauatt hours (MWh).

Committee Recommendations
The Committee recommends that the Bill be amended by inserting a new clause lA that amends
section 2 of the Energy Act, Cap. 314 as follows:

Section 2 of the Energy Act be amended by inserting the following definition in its proper
alphabetical sequence-

"Energy Purchase Agreement" means a contract between a licensed power producer and an

electricity buyer for the supply of energy measured in megawatt hours, and also includes a
Power Purchase Agreement for the supply of power measured in megawatts, together with all
related terms on pricing, delivery, obligations of the parties, and the duration of the agreement.

3.2.Submissions by the Sosian Enerry Limited

32. ln a meeting with the Committee held on Thursday, 9th October 2025, lhe Managing Director,
Sosian Energy Limited, Mr. Venu Gopal, submitted that the Company fully supports the Bill in
its entirety without any amendments.

projects. particularll' those that are site-specitic such as geothennal. lvind. solar. and small
h1'dros. Thc Committee lbund that appll ing the Public Pnrcurcmenl and Asset Disp,osal Act
to such projet'ts mal conllict uith thc PPP Act and could undermine the r'l'lt'ctivcncss and
timelines ol energl procuremenl. -l'hc 

Comnritlcc concluded lhal the proposcd subse'ction
duplicates L-xisling le-ual requirc'ments and ma) create inconsistencies.

Committee Rec.ommendation
THAT, the Bill be amended in the proposed new section l34A by deleting the subsection (3).

Justification: Comments outlining difference in energt and power purchase agreements.

'l hc introduction ol'the ncrr dclinition curcs thc anrbieuitr .
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PART IV

4.0 COMMITTEE OBSERVATIONS
33. Having considered the Bill, the Committee made the following observations: THAT;

I ) The Bill proposes the introduction of Section I 34A to govern Energy Purchase Agreements
(EPAs) with an emphasis on transparency, accountability, prudent financial management,
and public participation;

2) The Bill aims to ensure greater transparency and accountability in the procurement of
electric energy by requiring disclosure of beneficial ownership and adherence to the
principles enshrined in Article 201 of the Constitution of Kenya. It endeavors to establish a
statutory mechanism for regulating the conduct of EPAs between generating entities and
licensed purchasing entities, including Kenya Power and Lighting Company.

3) Section l34A(l)refersonlytoEnergyPurchaseAgreements,yetsectorpracticeshowsthat
Kenya Power routinely enters into both Power Purchase Agreements (PPAs) and Energy
Purchase Agreements (EPAs). The Committee further observed that the two instruments are

not identical: PPAs relate to the availability of power measured in megawatts (MW), while
EPAs relate to the purchase of energy measured in megawatt hours (MWh).

4) The principles listed in the proposed Section l34A(2) are already fully provided for in the
Constitution and existing statutes. Article 227 of the Constitution sets out the mandatory
principles for public procurement of goods and services, including faimess, equity,
transparency, competitiveness, and cost-effectiveness, which apply to all public
infrastructure contracts, including energy and power purchase agreements. The Committee
therefore found that restating these principles in Section l34A(2) is unnecessary and may
create duplication. For this reason, the Committee recommends deletion of the proposed
subsection.

5) The proposed subsection (3) introduces procurement requirements that are already
addressed under existing laws and policies governing the energy sector. The Committee
further noted that feasibility studies for new power commitments are adequately covered
through the Least Cost Power Development Plan, which guides system expansion and
determines actual need. It also noted that most power purchase arrangements are undertaken
within the framework of the Public Private Partnership Act, which provides an established
and efficient process for procuring generation projects, particularly those that are site-
specific such as geothermal, wind, solar, and small hydros. The Committee found that
applying the Public Procurement and Asset Disposal Act to such projects may conflict with
the PPP Act and could undermine the effectiveness and timelines of energy procurement.
The Committee concluded that the proposed subsection duplicates existing legal
requirements and may create inconsistencies.

6) Section l344(4) (5) and (7)refers only to Energy Purchase Agreements, yet sector practice
shows that Kenya Power routinely enters into both Power Purchase Agreements (PPAs) and
Energy Purchase Agreements (EPAs). The Committee further observed that the two
instruments are not identical: PPAs relate to the availability of power measured in
megawatts (MW), while EPAs relate to the purchase of energy measured in megawatt hours
(Mwh).
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PART V

5.0 COMMITTEE RECOMMENDATIONS
34. The Committee having reviewed the Energy (Amendment) Bill (Senate Bill No. 42 of 2023)

recommends that the House as proposed below:
I ) -l'l lA-l'. thc tlill i^* anrcndcd b1 inscrting a ne$ clausc I A that amcnds scrclion f ol' thc

l:nerg1 Act. C'ap. llJ as lirlloss:

Sc.ction 2 of the I'inergl Act bc'amendc-d b1 inserting thc Iollorring dctinition in its pnrpcr
alphabetical sequcnce-

"lincrgl Purchasc Asrecmenl" mc'ans a c()ntrdct r^-\-ts c'cn a liccnscd gxrrr cr producer and
an clcctricitl bulcr lilr thc suppll of cncrg) measurcrl in mesawatl hous. and also
includcs a l)oscr l)urchase Agrccmcnt lirr thc suppll ol'gnrcr mcasurr'd in nrcgas atls-
toqcthcr rr ith all rclatcd temrs on pricing. dclir cry - obligations ol'thc lnrtics. and thc
duration ol' thc agrccmcnt.

tuslificotion
kt intruxluc'e thc nlrr dt,/inition thut curas thc umhiguitr o/ vhclhar u JXnrer purc'hu.se

ugracmenl i:; ittc'ludad in u anartrTr' lturchu.sc ugracmarrl.

JustiJication
The applicable constitutional andfinancial principles are already adequately addressed in
existing legislation.

3. THAT, the Bill be amended in the proposed new section l34A by deleting subsection (3)

Justitication
To avoid duplication, legal conflicl, and unintended disruption ofestablished procurement

processes under the PPP framework.
4. THAT, the Bill be amended in the proposed new section 134 A by inserting the following

new subsection immediately after subsection (7F

"(8) A generating entity who, immediately before the commencement of this Act, had

entered into an ene

of this Act, ensure

y purchase agreement shall, within six months of the commencement

I compliance with the requirements of this section

SIGNED: DATE
ON. DAVID GIKARIA, CBS, M.P.

CHAIRPERSON
CONII\IITTEII

TTIE NATIONAL ASSEMBLY
PAPERS LAID

DAY.DATE: 03DEC 2025

N ENER

l) THAT, the Bill be amended in the proposed new section l34A by deleting subsection (2).
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

Wg,--the yndersigned ^Hgnorable Members of the Departmental Committee on Energy today
......1.V9549J./.,..!."..2.:1,.D9:g+!zg.r..?.41..(.-........... doherebyaffixoursignaturestothisReport
on consideration of the Energy (Amendment) BilI, (Senate Bill No. 42 of 9o%) to affirm our approval
and conlirm their accuracy, validity, an;l authenticity.
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The Hon, Lemanken Amnrrt, MP - Vice-
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The Hon. Samuel Gonzi Rai, Vl.P

The Hon. Charles Gimose, lrl.P #F
5 The Hon. Elisha Odhiambo, M.P klA1
6 The Hon. Julius Musili Mawathe, M.P

9 The Hon. Simon King'ara, M.P

The Hon. George Omwera Aladwa, M.P

I
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I
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ll, The Hon. Barongo Nolfason Obadiah, M.P /
l5 The Hon. Siyad Amina Udgoon, MP

THIRTEENTH P,{RLIAMENT _ FOURTH SESSION, 9Oq5

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON ENERGY

ADOPTION OF THE REPORT ON CONSIDERATION OF THE ENERGY (AMI"NDMEND BILL.
(SENATE BILL NO.42 OF 2023)

The Hon. Walter Owino, M.P.

8. The Hon. Tom Mboya Odege, M.P.
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The Hon. Victor Koech Kipngetich, M.P.
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DIRECTORATE OF DEPARTMENTAL COMMITTEES

MINUTES OF THE 45TII SITTJNG OF THE DEPARTMENTAL COMMITTEE ON
ENERGY HELD ON TUESDAY,2ND DECEMBER 2025IN THE COMMITTEE ROOM 22,
FIFTH FLOOR, BUNGE TOWER AT l0:00AM.

PRESENT.
l. The Hon
2. The Hon
3. The Hon
4. The Hon
5. The Hon
6. The Hon
7. The Hon
8. The Hon
9. The Hon
10. The Hon
I l. The Hon
12. The Hon

David Gikaria, CBS, MP-Chairperson
Lemanken Aramat, M P-Vice-C hai rperson
Charles Cimose, MP
Elisha Odhiambo, MP
Walter Owino, MP
Tom Mboya Odege, MP
Julius Musili Mawathe, MP
Simon Kingara, MP
Geoffrey Ekesa Mulanya, MP
Victor Koech Kipngetich, MP
Barongo Nolfason Obadiah, MP
Cecilia Asinyen Ngiti, MP

APOLOGY
l. The Hon. Samuel Gonzi Rai, MP
2. The Hon. George Omwera Aladwa, MP
3. The Hon. Siyad Amina Udgoon, MP
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IN-ATTENDANCE:
COMMITTEE SECRETARIATE
l. Mr. Fredrick Otieno - Clerk Assistant I
2. Mr. Salim Athuman - Clerk Assistant III
3. Mr. Brian Njeru - Fiscal Analyst II
4. Ms. Brigita Mati - Senior Legal Counsel
5. Ms. Rehema Koech - Hansard Officer
6. Mr. Robert Langat - Research Officer III
7. Ms. Viviane Juma - Intem Officer
8. Ms. Mariana Angela - Intem Officer

AGENDA:
L Prayers
2. Pre lim inaries/l ntroductions

i. Adoption of the Agenda
ii. Remarks by the Chairperson

3. Confirmation of Minutes/Matters Arising.
4. Agenda: Consideration of the clause-by-clause amendments on the Energy (Amendment)

Bill (Senate Bill No.42 of 2023) and the Adoption of the Report
5. Any other Business
6. Adjournment/Date of the next meeting



MIN. NO. NA/ENERGY /20251 195: PRELIMINARIES
The Chairperson called the meeting to order at eighteen minutes past ten O'clock followed by a
prayer. The agenda ofthe meeting was adopted as listed above having been proposed and seconded
by the Hon. Walter Owino, MP and the Hon. Simon King'ara, MP respectively.

MIN. NO. NA/ENERGYl2025ll96z CONFIRMATION OF MINUTES
The Minutes of the 43'd sitting held on the I lth November, 2025 were confirmed as a true record of
the proceedings having been proposed and seconded by the Hon. Walter Owino, M.P and the Hon.
Obadiah Barongo, MP respectively.

MIN.NO.NA/ENERGY/2025/197: ADOPTION OF THE REPORT ON THE
CoNSIDERATION OF THE ENERGY (AMENDMENT) BILL (SENATE BILL NO.42 OF
2023\
The Committee considered and unanimously adopted the Report with the following observations
recommendations:

COMMITTEE OBSERVATIONS
Having considered the Bill, the Committee made the following observations: THAT;

l) The Bill proposes the introduction of Section l34A to govern Energy Purchase Agreements
(EPAs) with an emphasis on transparency, accountability, prudent financial management, and
public participation;

2) The Bill aims to ensure greater transparency and accountability in the procurement of electric
energy by requiring disclosure of beneficial ownership and adherence to the principles
enshrined in Article 201 of the Constitution of Kenya. It endeavors to establish a statutory
mechanism for regulating the conduct of EPAs between generating entities and licensed
purchasing entities, including Kenya Power and Lighting Company.

3) Section l34A (l) refers only to Energy Purchase Agreements, yet sector practice shows that
Kenya Power routinely enters into both Power Purchase Agreements (PPAs) and Energy
Purchase Agreements (EPAs). The Committee further observed that the two instruments are

not identical: PPAs relate to the availability of power measured in megawatts (MW), while
EPAs relate to the purchase of energy measured in megawatt hours (MWh).

4) The principles listed in the proposed Section l34A (2) are already fully provided for in the
Constitution and existing statutes. Article 227 o[ the Constitution sets out the mandatory
principles for public procurement of goods and services, including faimess. equity,
transparency, competitiveness, and cost-effectiveness, which apply to all public infrastructure
contracts, including energy and power purchase agreements. The Committee therefore found
that restating these principles in Section l34A (2) is unnecessary and may create duplication.
For this reason, the Committee recommends deletion of the proposed subsection.

5) The proposed subsection (3) introduces procurement requirements that are already addressed
under existing laws and policies governing the energy sector. The Committee further noted
that feasibility studies for new power commitments are adequately covered through the Least
Cost Power Development Plan, which guides system expansion and determines actual need.
It also noted that most power purchase arrangements are undertaken within the framework of
the Public Private Partnership Act, which provides an established and efficient process for
procuring generation projects, particularly those that are site-specific such as geothermal,
wind, solar, and small hydros. The Committee found that applying the Public Procurement
and Asset Disposal Act to such projects may conflict with the PPP Act and could undermine
the effectiveness and timelines of energy procurement. The Committee concluded that the
proposed subsection duplicates existing legal requirements and may create inconsistencies.

6) Section l34A (4) (5) and (7) refers only to Energy Purchase Agreements, yet sector practice
shows that Kenya Power routinely enters into both Power Purchase Agreements (PPAs) and
Energy Purchase Agreements (EPAs). The Committee further observed that the two
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instruments are not identical: PPAs relate to the availability of power measured in megawatts
(MW), while EPAs relate to the purchase of energy measured in megawatt hours (MWh).

COMMITTEE RECOMMENDATIONS
The Committee having reviewed the Energy (Amendment) Bill (Senate Bill No. 42 of 2023)
recommends that the House approves the Bill with amendments as proposed below:
| ) f tlA'l'. thc Bill ht' amemlcd b1 inst'rting a nc's claust' lA lhal amcnds sr'cti()n 2 ol'thc

I:ncry1 Act- ('ap. 
--i l-l as lollorr s:

'-Energl Purchasc- Agreemcnt" means a conlract hetueen a licenscd lxxr er pnrducer and
an electricitl bulcr lbrtht'suppll ofeneryy measurc'd in megauatt hours. and also includcs
a Pouer Purchase Agreement lbr thc' suppll ol'grrrer mcasured in megauatts. together
uith all rt'lated lerms on pricing. delivcrl . obligations ol'thc partics. and the duration of thc
agrecmcnl.

Juslilicaliut
To intnxlu<'a lha nctt lc.linition lhul c'urcs tltc umhiguil.r'tl vhctlrcr o lrlr,ncr purc'lruse
u!:rc.,nrcrrl is in<'luded in on cncrQt' Irur.'lrusa u11rcanrcnl.

2) THAT, the Bill be amended in the proposed new section l34A by deleting subsection (2).

Justification
The applicable constitutional and financial principles are already adequately addressed in
existing legislation.

3. THAT, the Bill be amended in the proposed new section l34A by deleting subsection (3).

JustiJicotion
To avoid duplication, legal con/lict, and unintended disruption of established procurement
processes under the PPP framework.

4. THAT, the Bill be amended in the proposed new section 134 A by inserting the following
new subsection immediately after subsection (7F

"(8) A generating entity who, immediately before the commencement ofthis Act, had entered

into an energy purchase agreement shall, within six months of the commencement of this Act,
ensure full compliance with the requirements of this section

MIN.NO.NA/ENERGY/2025/I 98.ANY OTHER BUSINESS
The Committee was informed that:

Field Development Plan and Production sharing Contracts for Block T6 and T7 in South

Lokichar Basin in Turkana County was laid on the table of the House on Thursday, 28th

November 2025. Subsequently, the Speaker of the National Assembly referred it to the

Departmental Committee on Energy. The Consideration of the Field Development Plan and

Production sharing Contracts for Block T6 and T7 in South Lokichar Basin in Turkana County

will involve stakeholder engagement and presentation of report to the National Assembly on

Tuesday, 24th February 2026.
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The Committee was taken through the proposed timelines for consideration of the Field
Development Plan and Production sharing Contracts for Block T6 and T7 in South Lokichar
Basin in Turkana County and subsequent activities.

2. The Committee was further informed of the planed post legislative dialogue on the Energy

Act, Cap 314 scheduled for Thursday, 4th December 2025 at FourPoints by Sheraton,

Hurlingham from 8:00am. Members were urged to attend and participate in the event.

MIN. NO. NA/ENERGYl2025lr99t ADJOURNMENT
There being no other business, the meeting was adjourned at ten minutes to twelve O'clock. The next
meeting to be held notice.

Signed ate

oN. DAVID GIKARIA, CBS, M.P. CHAIRPERSON)

NIBLY
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MINUTES OF THE 23RD SITTING OF THE D}'I'ARTMENTAL (]OMNTITTEE ON
ENI1RGY IIBLD ON THURSDAY 51'-H JUT.III 2Ii.25 IN COh{MITTEE ROOM,
CONTINIJNTAL HOUSE 4TH FLOOR AT |2.OOPM.

PRESENT.
l. The Hon
2. The Ilon
3. The IIon
4. The Hon
5. The Hon
6. The Hon

David Gikaria, CBS, MP - Chairperson
Elisha Odhiambo, MP {hairing
Walter Owino, MP
Julius Musili Mawathe, MP
Simon King'ara, MP
Barongo Nolfason Obadiah, MP

George Aladwa Omwera, MP
Samuel Gonzi Rai, MP
Lemanken Aramat, MP - Yice Chairperson
Charles Gimose, MP
Cecilia Asinyen Ngitit, MP
Siyad Amina Udgoon, MP
Tom Mboya Odege, MP
Victor Koech Kipngetich, MP
Geoffrey Ekesa Mulanya, MP

APOLOGY
l. The Hon
2. The Hon
3. The Hon
4. The Hon
5. The llon
6. The llon
7. The Hon
8. The Hon
9. The Hon

IN.ATI'},NDANCE:
COMMITIEE SECRETARIATE

l. Mr. Salim Athuman - Clerk Assistant III
2. Mr.Itrian Njeri - Fiscal Analyst II
3. Ms. Ilrigita Mati - Legal Counsel
4. Ms. Rchema Koech - Hansard Officer
5. Mr. Anthony Wamae - Serjeant-At-Arms
6. Ms. Mariana Nyagol - Intern
7. Ms. Viviane Juma - Intern
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AGENDA: ,''
1. Prayers
2. Preliminaries/Introductions

1. Adoption of the Agenda
2. Remarks by the Chairperson

3. Confirmation of Minutes/Matters Arising
4. Agenda

i. Briefing on the Energy (Amendment) Bill (Senate Bill No.42 of 2023)by the Lcgal Counsel
5.Any other Business
6.Adjoumment/Date of the next meeting

MIN. NO. NA/ENERGY/20251099 : PRELIMINARIES
The Chairperson called the meeting to order at twelve O'clock followed by a prayer. Thereafter
everyone present introduced themselves. The agenda of the meeting was adopted as listed above
having being proposed and secondcd by the Hon. Walter Owino, MP and the Hon. Barongo Obadiah,
MP.

MIN. NO. NA/ENERGY/2025/100: ('TTIiFIRMATION OF MINUTES

i. The Minutes of the ltlth sitting held on the 13ft May,2025 were confirmed as a true
record of the proceedings having been proposed and seconded by the Hon Barongo
Obadiah, MP and Hon. Walter Owino, MP respectively.

ii. The Minutes of the 19G sitting held on the 146 May,2O25 morning were tc,nl;nrred as

a true record of the proceedings having been proposed and seconded by the Hon Julius
Mawathe MP and Hon. Bar<,ngo Obadiah, MP respectively.

iii. The Minutes of the 20tl'sitting held on the l4th May,2025 afternoon were conlirmed
as a true record of the proceedings having been proposed and seconded by the Hon
Walter Owino, MP and Hon.Barongo Obadiah, MP respectively.

iv. The Minutes of the 22"d sitting held on the 3'd June, 2025 were confirmed as a true
record of the proceedings having been proposed and seconded by the Hon Julius
Mawathe, MP and Hon. Barongo Obadiah, MP respectively.

MIN. NO. NA/ENERGY|Z0ZS|LOL: ITRIEFING ON THE ENERGY (AMENDhI]iNT) BILL
(SENATE BILL NO.42 OF 2023) BY ]'HE LEGAL COUNSEL
The meeting was briefed by the Lrgal Counsel on the Energy (Amendment) Bill (Senate Bill No.42
of 2023) as follows:

i. The Bill proposes the introduction of Section 134,4, to govern Energy Purchase
Agreements (EPAs) with an emphasis on transparency, accountability, prudent financial
management, and public participation.

ii. The Bill aims to ensure grealer transparency and accountability in the procurement of
electric energy by requiring rlisclosure of beneficial ownership and adherence to the
principles enshrined in Article l()l of the Constitution of Kenya.

iii. Insertion of Section 134A:

a) Subsection (l) authorizes generating entities to enter into EPAs with
specified licensed entities.

b) Subsection (2) mandatcs that EPAs comply with the principles of public
hnance under Article 2()I of the Constitution.

c) Subsection (3) imposes obligations on purchasing entities to conduct
feasibility studies, follow procurement procedures, and prioritize renervable
energy.

d) Subsection (4) requires generating entities to disclose beneficial ownership in
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accordance with the Companies Act, No. l7 of 2015.
e) Subsections (5) and (6) obligate purchasing entities to maintain and publish a

register of EPAs and beneficial ownership data.

0 Subsection (7) empowers the Energy and Petroleum Regulatory Authoriry
(EPRA) to withhold approval of non-compliant EpAs.

iv. Advantages of enactment
Legal and Institutional Transparency
Promotion of Good Governance and Fiscal Responsibility
Strengthening of Regulatory Oversight
Support for Renewable Energy Transition
Public Participation and Access to Information
County Government Empowerment

a

b
c
d)
e)

0

v. Disadvantages of enactment
a) Increased Administrative and Compliance Burden
b) Risk of Delayed Project Implementation
c) Legll and Contractual Uncertainty
d) lnsritutionalCapacityConstraints

vi. Conclusion and Recommendations
a. The Bill incoryvorate transitional provisions to safeguard existing contracts.
b. Regulatory cnlities be capacitated through budgetary and technical support.
c. Stakeholder consultations be conducted to harmonize interests and enhance
investor conl itlcrrce.

Subject to these recommenrlations, the enactment of the Bill is legally sound and aligned with
Kenya's constitutional and developmental aspirations.

MIN. NO. NA/ENERGY/20251102: OBSERVATIONS
Having been briefed, the Committee noted that it is important enhance and enrich the bill to promote
the transparency in power purchasing agreernents. Further, the Committee indicated it will engage
key stakeholders to provide their views on the Bill in accordance with Article I l8 of ttrc Constitution.

MIN. NO. NA/ENERGY/20251103: RESOLUTIONS
The Committee made the following resolutions:

l. To invite the Ministry of Energy and Petroleum to apprised it on the sratus of Govemment-
to-Government oil agreement.

2. To invite the Ministry to apprise it on the status of Lokichar and Lamu field development
projects based on the budget allocations.

3. To invite KPC and the Ministry on the issue of the LPG storage facility in Mr:mbasa awarded
to the Nigerian itrm Asharami Synergy Ltd, potential loss of Ksh.l92.6 million in taxpayer
funds already spent by KPC on feasibility srudies and engineering designs.

There being no other business, the mee adjourned at a quarter past one O'clock. The next

Signed...... rb &"15
........ Date..........

(HON. DAVID GIKARIA, CBS, M.P. CHAIRPERSON)
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MIN. NO. NA/ENERGY/20251104: ADJOURNMENT

meeting to be held on notice.



MINUTES OF THD 28TH SITTING OF THE DEPARTMIi:.ITAL COMMITTEE ON
ENERGY HELD ON TUESD4Y 29TII JULY 2025 IN ilIAIN CHAMBEIT, MAIN
PARLIAMENT RT]II-DING AT IO.OO A.M.

PRESENT.
l. TheHon.
2. TheHon.
3. TheHon.
4. TheHon.
5. TheHon.
6. TheHon.
7. TheHon.
8. TheHon.
9. TheHon.
10. The Hon.
I l. The Hon.

David Gikaria, CBS, MP-Chairperson
Lemanken Aramat, MP-Vice-Chairperson
Samuel Gonzi Rai, MP
Tom Mboya Odege, MP - Chairing
WalterOwino, MP
Julius Mawathe Musili, MP
Barongo Nolfason Obadiah, MP
Cecilia Asinyen Ngitit, MP
Geoffrey Ekesa Mulanya, MP
Victor Koech Kipngetich, MP
Sirnon Kingara, MP

APOLOGY
l. The Hon. Siyad Anrina Udgoon, MP
2. The Hon. Elisha Odhiambo, MP
3. The Hon. Charles Gimose, MP
4. The Hon. Ceorge Omwera Aladwa, MP

IN.ATTENDANC}]:
COMMITTEE SECRETARIATE

l. Mr. Fredrick Otieno - Clerk Assistant I
2. Mr. Salim Athrrman - Clerk Assistant III
3. Ms. Brigita Ntati - Legal Counsel
4. Mr. Ambrose Nguti - Media Relation Officer
5. Mr. Antony Wamae - Serjeant at Arms
6. Ms. Rehema Koech - Hansard Oflicer
7. Ms. Lilian - lntern
8. Ms. Viviane Juma - Intern

I\IINISTRY OF ENEIIGY AND PETROLEUM
1. Mr. Alex Wachira, CBS - Principal Secretary
2. Mr.PeterNgumi - DeputyChiefStateCounsel
3. Mr. Labanson I\{wai - Principal Secretary Office, PA
4. Mr. CyprianNyakundi - AG.DG, EPRA
5. Mr. D.N Mutiso - MOEP
6. Ms. Roselyn Nlunuve - MOEP/SDE
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AGENDA:
l. Prayers
2. PreliminarieVlntroductions

i. Adoption of the Agenda
ii. Remarks by the Chairperson

3. Confirmation of Minutes/Matters Arising
4. Agenda: Meeting with the Minislra of Energy and Petroleum on the consideration of the
Energy(Amendment) Bill (Senate Bill No.42 of 20231.
5.Any other Business
6.Adjournment/Date of the next meeting

lvtrN. NO. NA/ENERGY /20251 123: PRELIMINARIES
The Vice Chairperson called the meeting to order at half past ten O'clock followed by a prayer from
Hon Victor Koech, MP. Self-introductions were made. The agenda of the meeting was adopted rs
listed above having bcen proposed and seconded by the Hon. Geoffrey Mulanya, MP and the Hon.
Nolfason Barongo, MP respectively.

MIN. NO. NA/ENERGY/2025/124: MEETING WITH THE MINISTRY OF ENERGY AND
PETROLEUM ON THE CONSIDERATION OF THE ENERGY(AMENDMENT)BILL
(SENATE BILL NO.42. OF 2023)
The Principal Secrctary, State Department for Energy, Mr. Alex Wachira, CBS accompanied by other
Ministry officials appeared before the Committee and made the following submissions: That;

a) The proposed Section l34A (l) introduces a commercial transaction tx:tn'een a generating entity
and a licensed entity identified in Third Schedule of the Energy Act, Cap. 314.

b) The Third Schedule contains Govemment of Kenya (CoK) owned utilitics like Kenya Power and
Lighting Company (KPLC), Kenya Electricity Generating Conrpany (KENGEN)Kenya
Electricity Transmission Company (KETRACO), Geothermal Devekrprnent Company (GDC),
and the Rural Electrification and Renewable Energy Corporation (REltI C).

c) This commercial transaction is referred to as an energy purchasc greement in technical
language. However, there is a difference between Energy in Megawatt }{our (MWh) and Power
in Megawatt (MW) and thus while this is well intended, it could mean that the proposals restrict
KPLC from entering into firm Power Purchase Agreement.

d) Currently, most power purchase contracts are done under the Public Private Partnership Act, Cap.
430 (PPP Act) including the framework under the Feed in Tariff Policy (FiT Policy), which has
demonstrated its ability to manage and deliver contracts under very short timelines.

e) It is important to note that the procurement regime proposed in these amendments and as

contemplated under the Public Procurement and Assets Disposal Act, Cap. (PPAD Act) is
principally for conventional procurement, for instance, procurement of goods and services.

f) The second advantage of the PPP Act framework for power procurement is that not everything
can be competitively procured. Some power projects and technologies are site specific (solar
irradiance, wind speed, river flows and geothermal activities) and these sites may not be available
for competition and are not owned by the Govemment or by any other entity other than the party
submitting the proposal under PPP framework.

g) The PPP process also has numerous layers of checks and balances, starting at the Contracting
Authority (KPLC), the PPP Directorate at National Treasury, the Attorney General, the Minisrry
of Energy and Petroleum (MoEP) and the Encrgy and Petroleum Regulatory Authority (EPRA).
These approval layers provide additional quality assurance and realization ofjust and reasonable
costs.

h) EPRA is further guided on the approval of various power undertakings urrder Sections 163, 164
& 165 ofthe Energy Act, Cap. 314. In pursuit ofSection 163 EPRA has firnnulated draft Energy
(Tariff) Regulations, 2025 which has factored the principles ofaccountability and transparency
highlighted in the Bill.
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i) The Constitution under Article 227, provides the guiding principle in public infrastructure
development. ln procuring the of goods and services a public entity shall do so in a system that
is fair, equitable, transparent, competitive and cost-effective. These principles have been
emphasized in both the PFM Act and the PPP Act.

j) The Energy Act CAP 314 is primarily a statutc providing on energy issucs and not the
procurement process. The proposed sections on the Bill which are principally focused on
procurement would be in conflict of the PPP Act which is the primary law on procurement of
PPP projects. Additionally, generation projects are funded through project finance and all the
monies for the project are from the private party.

k) PRA has among scveral other initiatives on 24th May 2023 published vide Gazette Notices 6420,
6421, 6423 and 6424 guidelines for Allowable Retum on Equity; Retum on lnvestments;
Benchmarks Generation Tarill's for Geothermal Power and Benchmark Tariffs for the Reverse
Renewable Energy Auctions.

l) The MoEP is also in the advarced stages of completing the National Energy Policy and is
presently updating the Renewable Energy Auction Policy (REAP) which provides an auction
mechanism to procure larger rerrwable energy generation capacity at a competitivc cost.

m) tn a nutshell it is the view of thc Ministry that the proposed amendments: -
i. Do away with the requitctnent for specific feasibility studies as a condition for the sign-

offof cnergy purchase ard power purchase agreements provided that the rgreements are
in line with the Least Cosl Power Development Plan and importantly drivcn by necd for
added ;rcwer supply to thc grid and not arbitrary contractual commitments.

ii. Do away with the requirerncnt for the application of the PPAD Act in the pr,.rcurcment of
power. The requirement lor compliance with the Constitution and Pub lic Finance
Principles is good enough.

iii. The Ministry finds the other aspects of the Bill merited and is agreeable to thcir inclusion
for sustainable regrlation of the energy sector.

MIN. NO. NA/ENERGY|2025/125: OBSERVATIONS
The Committee observed that the Ministry was opposed to:

l. The requirement for specific fcasibility studies as a condition for the sign-off of energy
purchase and power purchase agreements provided that the agreements are in line with the
Least Cost Power Developmcnt Plan and importantly driven by need for added power supply
to the gfid and not arbitrary contrachral commitments.

2. The requirement for the application of the PPAD Act in the procurement of power and that
the requirement for compliance with the Constitution and Public Finance Principles is good
enough.

MIN. NO. NA/ENERGY 12025 I t26: IIESOLU-IIONS
i. The Committee resolved to engage more stakeholders on the Bill before it compiles and

table its report.
ii. It was resolved Ministry re-submits specific proposals on each clause of the Bill.
iii. The Committee resolved to have the Ministry submit a list of all Last Mile Connectivity

projects across all 290 Constituencies and their current status.

MIN. NO. NA/ENERGY|2025|I27: ANY OTHER BUSINESS
The Committee noted with a lot of concerns the lack of its involvement on the Ministry's local and
foreign activities for purposes of capacity building, representation and oversight. The principal
Secretary took note of the concems and assured the Committee of its involvement in any activity.

MIN. NO. NA/E
The meeting was

NERGY/2025/128: A I)JOURNMENT
quarter past twelve O'clock. The n t meeting to be held on notice

Signed.......

adjoumed at

_oa\,
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(HON. DAVID GIKARJA, CBS, M.P. CHAIRPERSON)
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National News
Despair Families are left to live between hope and grief, clinging to the idea that maybe their sons will come back
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REPUBLIC OF KENYA

PARLIAMEI{T

DIRECTORATE OF LEGAL SERVICES

I. INTRODUCTION

This legal brief provides a comprehensive analysis of the Energy (Amendment) Bill, No. 42

of 2023 (hereinafter "the Bill"), which seeks to amend the Energy Act, Cap.314. The Bill

proposes the introduction of Section l34A to govern Energy Purchase Agreements (EPAs)

with an emphasis on transparency, accountability. prudent financial management, and

public participation. This brief evaluates the potential advantages and disadvantages of

enacting the Bill into law, with reference to relevant legal, constitutional, and policy

frameworks.

II. PURPOSE AND OBJECT OF THE BILL

The Bill aims to ensure greater transparency and accountability in the procurement of

electric enerSy by requiring disclosure of beneficial ownership and adherence to the

principles enshrined in Article 201 of the Constitution of Kenya. lt endeavors to establish a

statutory mechanism for regulating the conduct of EPAs between generating entities and

licensed purchasing entities. including Kenya Power and Lighting Company.

LEGAL UBT.EF ON THE ENERGY (AMENDMENT\ B|LL. NO.42 OF 2023

NATIONAL ASSEMBLY BILL No.60 of 2022

CONSIDERATION
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III. AI.{ALYSIS OF THE PROPOSED AI\4ENDMENTS

A. Salient Provisions of the Bill

l. lnsertion of Section l34A:

subsection (l) authorizes generating entities to enter into EpAs with specified

licensed entities.

Subsection (2) mandates that EPAs comply with the principles of public

finance under Article 201 of the Constitution.

Subsection (3) imposes obligations on purchasing entities to conduct

feasibility studies. follow procurement procedures, and prioritize renewable

energy.

Subsection (4) requires generating entities to disclose beneficial ownership in

accordance with the Companies Act, No. 17 of 2015.

Subsections (5) and (6) obligate purchasing entities to maintain and publish

a register of EPAs and beneficial ownership data.

Subsection (7) empowers the Energy and Petroleum Regulatory Authority

(EPRA) to withhold approval of non-compliant EpAs.

B. Alignment with Legal Framework

constitution of Kenya, 2010: Article 2ol sets forth principles of public finance

including accountability, transparenry, public participation, and prudent use of
public resources.

Public Procurement and Asset Disposal Act, No. 33 of 2ol5: Governs procurement

procedures applicable to EPAs.

Companies Act, No. 17 of 2015: Provides for the disclosure of beneficial ownership.

Access to lnformation Act, No. 3l of 2016: Cuarantees the public's right to access

information including registers of EPAs.

Energy Act, No. I of 2019: The principal statute being amended to enhance

governance in the energy sector.

o

o

o

o

o
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IV. ADVANTAGES OF ENACTMENT

l. Legal and lnltitutional Transparency The Bill imposes a mandatory disclosure regime,

thereby fortifying anti-corruption measures and preventing the concealment of ownership

through opaque corporate structures. This aligns with international best practices

concerning beneficial ownership transparency.

2. Promotion of Good Governance and Fiscal Responsibility By anchoring procurement

and contractual engagements within the framework of Article 201, the Bill ensures tlrat

energy-related public expenditure is managed prudently and with due regard to

sustainability.

3. Strengthening of Regulatory Oversight l-fre conferment of discretionary powers upon

EPRA to disapprove non-compliant EPAs enhances the agency's regulatory leverage and

enables enforcement of compliance standards.

4. Support for Renewable Energy Transition The prioritization of dispatchable and

renewable energy sources in EPAs supports national commitments under the Paris

Agreement and promotes environmental sustainability. This means that Kenya's Nationally

Determined Contributions (NDCs) under the Paris Agreement commit the country to:

5. Public Participation and Access to lnformation The Bill requires the publication of EPA

registers and beneficial ownership on public platforms, thereby facilitating citizen

engagement and oversight.

. Reduce CHC emissions by 32o/o by 2O3O ;

. Expand investment in clean and renewable energy tources, including solar, wind,

hydro, and Seothermal;

. lmplement climate-resilient energy infrastructure and adopt measurei to mitigate

the carbon intensity of energy generation.



6. (ounty Government Empowerment The Bill recognizes electricity distribution and

energy regulation as devolved functions under the Fourth Schedule of the Constitution.

Enhanced Sovernance in EPAs will directly benefit devolved sectors such as health,

education, and agriculture.

V. DISADVANTAGES OF ENACTMENT

l. lnr-reased Administrative and Compliance Burden The statutory requirements for

feasibility studies, register maintenance, and beneficial ownership disclosures mav

overburden purchasing entities, particularly in terms of time, financial, and human

retources.

2. Risk of Delayed Projed lmplementation Enhanced procedural requirements and

regulatory scrutiny may prolong the timeframes for negotiating and executing EPAs,

potentially delaying energy generation projects.

3. Legal and Contractual Uncertainty Existing EPAs that were entered into under tne

previous legal framework may become the subject of dispute or renegotiation, especially

if they are inconsistent with the new statutory requirements.

4. lnstitutional Capacity Constraints The effective implementation of the Bill will require

institutional strengthening of regulatory and purchasing entities, which may not currently

possess the requisite technical or administrative capacity.

VI. LEGISLATIVE DRAFTING OBSERVATIONS AND RECOMMENDATIONS

l. Ambiguity in Key Terminology

Terms such as "dispatchable generation with a sustainable base Ioad" and "beneficial

ownership" are undefined in the Bill. This creates uncertainty regarding the scope

and application of these obligations.

The term "Purchasing Entity" is a term not used in the Act and not defined in the

Biil.

a



Subsection 134 (l) (a) the use of the term " licensed under the third schedule" may

be limiting because there may exist in the future other licensed entities under the

Act but are not part of those listed in the Third Schedule to the Aa.

Recommendation: lnclude definitions in the interpretation section or reference the

specific provisions of relevant laws, such as the Companies Act.

2. Prescriptive vs. Enabling Language Conflict

The phrase "give priority" to renewable energy is prescri!-rtive but lacks clear criteria

or a mechanism for operationalizing the preference.

Recommendation: Mandate EPRA to issue detailed procurement scoring guidelines

or regulations.

3. lnadequate Tranlitional Provisions

The Bill does not address how existing EPAs will be treated under the new legal

regime.

Recommendation: lnsert a savings clause clarifying the status of pre-existing

agreements.

5. Lack of Perralty or Enforcement Mechanisms

No p<:nalties are specified for non-compliance with disclosure or register

maintenance.

Recommendation: lntroduce administrative or penal sanctions, such as fines or

contract nullifi cation.

6. Vagueness in Timeframe Provisions

The phrare "date of operation of this section" in Section l3aA(6)(a) is unclear.



Recommendation: Specify the commencement date with precision, e.g., date of

6azette publication or the day the Act or Parliament comes into force

VI. CONCLUSION AND RECOMMENDATIONS

The Energy (Amendment) Bill, No. 42 of 2023 constitutes a progressive legal reform aimed

at emtrerdding principles of transparency, accountability, and environmental sustainability

within Kenya's energy sector. While the Bill offers numerous benefits particularly in terms

of governance and public financial management, its implementation may hr hampered by

capacity constraints, potcntial investor hesitance, and transitional legal risks. To mitigate

these concerns. it is recommended that:

l. The Bill incorporate transitional provisions to safeguard existing contracts.

2. Regulatory entities be capacitated through budgetary and technical jupport.

3. Stakeholder consultations be conducted to harmonize interests and enhance

investor confidence.

Subject to these recommendations, the enactment of the Bill is legally sound and aligned

with Kenya's constitutional and developmental aspirations.

Prepared by: Brigitta Mati- Legal Counsel
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REPUBLIC OF KENYA

MINISTRY OF ENERGY AND PETROLEUM

fiATE DEPARTMENT FOR ENERGY

SUBMISSIONS BY THE PRINCIPAL SECRETARY

Following the letter dated 12th June, 2025, Ref:

NA/DDC/ENERGY/CORR/2O25/043, the National Assembly's

Departmental Committee on Energy requested the Principal

Secretary, State Department for Energy, Ministry of Energy and

Petroleum, to make submissions on the Energy (Amendment) Bill

(Senate Bill No. 42 of 2023) which seeks to amend the Energy

Act, CAP 314, to create transparency in the purchase of electric

energy from private generators and ensure the contracts entered

into are financially sound to protect the end user of electricity

from inflated electricity costs.

The following are the submissions as requested:

l. The proposed Section 134A (l) introduces a commercial

transaction between a generating entity and a licensed entity
identified in Third Schedule of the Energy Act, Cap. 314.

rl



2. The Third Schedule contains Government of Kenya (CoK)

owned utilities like Kenya Power and Lighting Company
(KPLC), Kenya Electricity Generating Company
(KENGEN)Kenya Electricity Transmission Company
(KETRACO), Geothermal Development Company (GDC), and
the Rural Electrification and Renewable Energy Corporation
(REREC).

3. This commercial transaction is referred to as an energy
purchase agreement in technical language. However, there is a

difference between Energy in Megawatt Hour (MWh) and
Power in Megawatt (MW) and thus while this is well intended,
it could mean that the proposals restrict KPLC from entering
into firm Power Purchase Agreement. Energy planning is done
with regard to power not energy. Secondly, KPLC enters both
into Power Purchase Agreements (PPAs) and Energy Purchase

Agreements (EPA). Power plants are designed in MW not
MWh. Essentially, PPAs ensure that power is available during
the time is required while energy is a derivative of power. lt is,

therefore, proposed that the amendments should make
reference to both Energy and Power Purchase Agreements. We
further note that the proposed Section l34A (3) (b) provides

that "A Purchasing Entity shall enture the procett of
procurement of electrical energy complies with the procedures
set out in the Public Procurement and Assets Disposal Act".

4. Currently, most power purchase contracts are done under the
Public Private Partnership Act, Cap. 430 (PPP Act) including
the framework under the Feed ln Tariff Policy (FiT Policy),
which has demonstrated its ability to manage and deliver
contracts under very short timelines. lt is important to note
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5. Further, the PPAD Act process has a drawback due to the

litigations and counter litigations that are experienced in the

procers of tendering. Thus, it limits the procurement

framework in the PPAD Act which may render project

execution untenable leading to high lead time in development
of critical power generation projects.

6. The second advantage of the PPP Act framework for power
procurement is that not everything can be competitively
procured. Some power projects and technologies are site

specific (solar irradiance, wind speed, river flows and

geothermal activities) and these sites may not be available for
competition and are not owned by the Government or by any

other entity other than the party submitting the proposal

under PPP framework. Similarly, bioenergy generation from
bagasse in sugarcane cannot be competitively tendered for
anyone unless they have existing sugar factory.

7. With regard to the above and considering that power plants

are cited to align with the demand and transmission capacity

(reference being made to the Least Cost Power Development

Plan among other legal/regulatory guidelines and policy

3lPage

that the procurement regime proposed in these amendments

and as contemplated under the Public Procurement and Assets

Disposal Act, Cap. (PPAD Act) is principally for conventional
procurement, for instance, procurement of goods and services.

A case in point is procurement of power plants and related

infrastructure but may not be ideal for the procurement of
power itself. This is benchmarked against other jurisdictions

where power itself has hitherto not been procured using this

method.



instruments) makes limiting power contracting to PPAD Act
only untenable.

8. The PPP process also has numerous layers of checks and
balances, starting at the Contracting Authority (KPLC), the PPP

Directorate at National Treasury, the Attorney General, the
Ministry of Energy and Petroleum (MoEP) and the Energy and
Petroleum Regulatory Authority (EPRA). These approval layers

provide additional quality assurance and realization of just and
reasonable costs.

9. However, it is also important to note that irrespective of the
regime for power procurement the energy sector, players

under the watch of EPRA are called upon to ensure that the
public finance principles and constitutional imperatives as

proposed under Section 134A (2) of the proposed Bill are

complied with. EPRA is further guided on the approval of
various power undertakings under Sections 163, 164 &.165 of
the Energy Act, Cap. 314. These provisions offer much needed
guidance and controls for the sustainable and balanced
regulation of the sector, among them ensuring 'just and
reasonable' tariffs on contracts for supply of electrical energy
and network services. ln pursuit of Section 163 EPRA has

formulated draft Energy fl-ariff) Regulations, 2025 which has

factored the principles of accountability and transparency
highlighted in the Bill.

10. The Constitution under Article 227, provides the guiding
principle in public infrastructure development. ln procuring the

of goods and services a public entity shall do so in a system

that is fair, equitable, transparent, competitive and cost-

4lPagt



effective. These principles have been emphasized in both the

PFM Act and the PPP Act.

ll.The PPP Act under section 4 provides that the provisions of the

Public Procurement and Assets Disposal Act, 2015 shall- (a) not

apply to a public private partnership project, if all the monies

for the project are from the private pafi; (b) apply if there is

counterpart funding that is, including public funds, for the

public private partnership project. Where there is a conflict

between the provisions of the PPP Act and the provisions of
any other written law, the provisions of this Act shall prevail.

The Energy Act CAP 314 is primarily a statute providing on

energy issues and not the procurement procets. The proposed

sections on the Bill which are principally focused on
procurement would be in conflict of the PPP Act which is the

primary law on procurement of PPP projects. Additionally
generation projects are funded through project finance and all

the monies for the project are from the private party.

12. Under Section 37 of the PPP Act, a contracting authority
may procure a PPP project through Competitive bidding. This

what the Bill envisages and the PPP Act provides an elaborate

mechanism. lt further states that in procuring a PPP project, a

contracting authority shall be guided by the principles of
transparency, cost-effectiveness and equal opportunity. A
Contracting Authority is required to use standard bidding
documents issued by the Directorate in all PPP procurements.

The Cabinet Secretary shall prescribe guidelines for the

procurement of a public private partnership under this Part.

The proposed sections of the Bill could be provided under

Section 37 (4) of the PPP Act. The National Treasury and the
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PPP Directorate are in the final stages of finalizing the PPP

Regulations 2024/. Since regulations have similar legal basis as

the parent statutes, the proposed procurement provisions

could be well suited under the regulations.

13. EPRA has among several other initiatives on 24th May
2023 published vide Gazette Notices 6420, 6421, 6423 and
6424 guidelines for Allowable Return on Equity; Return on
lnvestments: Benchmarks Generation Tariffs for Geothermal
Power and Benchmark Tariffs for the Reverse Renewable
Energy Auctions. These measures are geared towards
enhancing sustainability, transparency, accountability and
effective sector planning for investments and addressing public
interest imperatives in regulating the energy sector.

14. The Cabinet Secretary published the Energy (Net
Metering) Regulations 2024 on 9th May 2024 which provided
a framework to allow private customers with installed solar
system to sell their excess capacity to the grid. However, under
the proposed framework net metering may not happen since

KPLC shall be required to undertake competitive tendering.

15. Most recently, the Cabinet Secretary published the
Energy (lntegrated National Energy Plans) Regulations, 2025
on 7th May 2025 which inter alia enhances the concept of
integrated energy planning which involves the analysis of the
entire energy supply chain within a unified regulatory
framework in order to arrive at a set of nationally optimal
energy solutions over the long term between the national and

county governments.

16. The MoEP is also in the advanced stages of completing
the National Energy Policy and is presently updating the

61,., I



Renewable Energy Auction Policy (REAP) which provides an

auction mechanism to procure larger renewable energy

generation capacity at a competitive cost. MoEP is finalizing

on ToR to procure a Transaction Advisor who will guide on

the implementation of the Auction Policy. The REAP is aligned

with the requirements of the PPP Act 2O2l towards procuring

of a PPP projects by a Contracting Authority. REAP provides

for a two - stage bidding process:

a. Stage I - the prequalification stage during which
preliminary evaluation will be undertaken; and

b. Stage 2 - the request for proposal stage which will entail

a detailed technical and financial evaluation on the
project's del iverabil ity.

17. ln summary, there are drawbacks of PPAD Act which the

Energy Act, the PPP Act among other existing legal regulatory

and policy frameworks currently in place to safe guard the

energy sector from exploitation and exorbitant costs by

mitigating on such risks. Currently, the PPP Act is aiding in
transmission projects and restricting generation projects only
may be onerous.

ln a nutshell it is the view of the Ministry that the proposed

amendments: -

l. Do away with the requirement for specific feasibility studies as

a condition for the sign-off of energy purchase and power
purchase agreements provided that the agreements are in line

with the Least Cost Power Development Plan and importantly
driven by need for added power supply to the grid and not
arbitrary contractual commitments; and
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Signed

Alex K Wachira, CBS

Principal Secretary

Date: 23d July, 2025

a

2. Do away with the requirement for the application of the PPAD

Act in the procurement of power. The requirement for
compliance with the Constitution and Public Finance Principles

is good enough.

The Ministry finds the other aspects of the Bill merited and is

agreeable to their inclusion for sustainable regulation of the energy
sector.
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s.r34 A. (2) An Energy purchase
aSreement shall comply
with the principles of public
finance enshrined ir-, Articie
201 of the Constitution
which include -

a) Openness and
accountability;

b) Public participation in
financial matters:

c) Good governance to
ensure that public
funds are used in a
prudent and
responsible way, and

d) Sustainability.

of proposedDeletion
provision

The Constitution under Arlicle 227,
provides the guiding principle in
public infrastructure development.
ln procuring the of goods and
services a public entity shall do so in
a system that is fair, equitable.
transparent, competitive and cost-
effective. These principles have been
emphasized in both the PFM Act
and the PPP Act.

s.r34 A. (3) The purchasing entity shall-

a) prior to procureme:1t
of electricai po\f,'ei',
conduct a feasibility
study to identify
whether there is

enough demand for
electricity purchase
which cannot be met
by the existing
production;

b) ensure the process of

Deletion
provision

of proposed The requirement for specific
feasibility Jtudies as a condition for
the sign-off of energy purchase and
power purchase agreements should
be deleted provided that the
agreements are in line with the Least
Cost Power Development Plan and
importantly driven by need for
added power supply to the grid and
not arbitrary contractual
comnritmentst arrci

3lPage

rocu rement of
Most power purchase contracts are
done under the Public Private
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-a

b) ln the annual audit
report.

s.r34 A. (6) The register in subsection (5)
shall be -

a) Prepared within
ninety days from the
date of operation of
this sectionl and

b) Open for inspection
by members of the
public in accordance
with section 9(l)(e)
of the Access to
lnformation Act.

None

s.r34 A. (7) The Authority shall not
approve an energy purchase
aSreement which fail to
comply with this section.

Amend to include
purchase agreements.

POwer
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