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Foreword

Thrs volume focuses on some of the unrque parts of the Commrssron.s mandate
concerntng htstoflcal tnlusttces related to land, socro,economtc rlgl.tts, economtc cflmes
and grand corruptron Thrs part of the mandare rs un que not because there have been
no prevrous tnvesltgattons rnto these vtolattons (though some of the vtolattons have not
been sublect to much attenlton) Nor rs thrs part of the mandate unrque because therc
have been no prevtous commrssrons of rnqurry wrth respe(t to them (though many of
these vrolatrons have not been sublect to prevtous commtsstons of rnqurry) Rather, thts
part of the mandare rs unrque because the commrssron rs the f rst truth commrssron to
have an express oblrgatton to look at such a broad range of vrolatrons, rncludrng land,
socro-economtc nghts, and grand corruptron

Because truth conrmtssrons tn the past have not focused on these v olatrons _ though
some drd address them tn parl tn thetr reports - the Commrssron was forced to thrnk
creatrvely about how to capture the narrattves and experrences of Kenyans wrth respect
to these vrolattons Statement takers drscovered, for example, that when asked to talk
about human flghts vtolatrons wrthrn our mandate, most statement grvers focused on
bodrly rntegnty v olatrons (such as krllrngs, torture, massacres, etc )and most focused on
the mo5t rmmedrate and traumatlc vtolattons they had experrenced, whrch rnvarrably
were such acts of vtolence Yet even tn those statements, one can d scern elements of
vrolatrons related to soco-economtc rrghts For example, a woman would testrfy about
berng raped and then rndrcate rhat she was strll sufferrng from the physrcal and mental
effects of the rape because she had ltttle or no access to health care facrlrtres

Faced wrth th rs challenge of elrcrtrng rndrvrdual expenences, perspecttves, and narrattves
wrth respect to these vtolalrons, the Commrssron undertook a serres of focus group
drscussrons The drscussrons were led by an rndrvrdual trarned rn socro-economrc rrghts,
and provrded an opportunrty for a more focused and detatled drscusston of such rrghts
and therr vrolatron rn a specrfic communtty (For more on these dtscusstons, see the
chapter rn Volume I on Methodology and process 

)

The first chapter tn thrs Volume, on economtc margrnalrzatton and vrolatrons of socro-
economrc nghts, addresses an rssue that peoplc rn each regron of the country ratsed
wtth the Commrs5ron (economrc margrnaltzatton), as well as vrolattons that effect at a

fundamenral and profound level, the qualrty of lrfe avarlable to most Kenyans (socro_
economrc ghts) There ts no questton that at a partrcular hrstorrca I moment most Kenyan s

lll
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have percerved therr regron, or therr communrty, as berng the sub.,ect of a dellberate

government polrcy of economrc margrnalrzatlon lt rs also clear that durlng dlfferent

peflods ln Kenyan htstory, some reglons of the country benefited more from economrc

development and assrstance from the central government than other reglons Desplte, or

perhaps rn part because of thrs, the Commlsslon vvltnessed areas of under development

lnall regronsofthecountry TheformerNorthEasternProvtncets,forexample,aprovlnce

wrth vrrtually no tarmacked roads, makrng travel rn the regron at the best of trmes dlfficult

and rn the worst of tlmes dangerous

Thrs was made partrcularly evrdenl to the Commlssron when our Actlng Chalrperson's

car hrt a partrcularly bad patch of road and rolled tnto the adrolnlng drtch (mrraculously

the Vrce Chalrperson and those ln the car suffered mtnor rnlurres), Yet, the Commrsslon

experrencecJ drrt roads and rreacherous condtttons ln most of the other regrons of the

country. whrle access to water rs a parttcular challenge ln the arrd parts of the country,

many resrdents tn all regtons of the country have Itttle or no access to clean waler The

same, unfortunately, can be sard for the oTher bastc necesstttes of ltfe shelter; heahh care,

food, educatron, emPloyment, et( Whrle acknowledgrng that all parts of the country

have suffered margtnaltzatton at one potnt tn ttme, Ihe commtsston has rdenttfred four

regrons that have perennlally suffered margtnaltzatron North Easteln and Upper Eastern,

Coast, Nyanza, and North Rrft

The second chapter tn thts volume focuses on the rssue that many tdentrfied as the most

tmportant tnJustrces related to land, There ls no questton that land ls at the heart of

many of the other vtolatlons expeflenced rn most parts of the country, and our collecttve

fatlure to "resolve the land questton" has conttnued to fuel the commtsston of such other

vrolatrons The Commtsslon does not clatm here to provrde'lhe'solutron to hrstortcal

tnlustrces related to land rn Kenya The tentrallty of the land questron to so much of the

natron,s urr rty, healt h, a nd future a pproprrately led the d raflers of the 201 0 constltu t ron to

rnclude a permanent commrssron whose sole focus ts on land, and the mandate of whlch

rncludes addresstng clarms related to hlstorlcal land lnrustlces lnstead we have provrded

what we hope wrll be a succlnct, yet thorough, descrrptlon of the current perceptton of

land rnlustrces as reported to the Commlsslon, rncludtng proposed solutrons suggested

by those nrost drrectly rnvolved

Lastly, thrs volume ends wrth a dlscusslon of economtc crrmes and grand corruptlon

Whrle most understand land as at the loot of many htstorrcal lnJustlces, corruptton, and

partrcularly grand corruptton, also has a profound and far reachtng effect on the rtghts

of Kenyans, When rt rs brought to lrgl'lt and made the subJect of crrmtnal prosecutrons

or other legal proceedtngs, the publrc becomes aware of the extent of such corruptton

Yet the effects of such corluptlon ln even rn the case of those Scams made publtc ts



harder to see Land rnlusttces are often easy to see and experrence, as many ttmes they
rnvolve lack of access to a resource that rs vrsrble every day to those who have been
drsplaced Corruptton, on the other hand, rnvolves the srphonrng off of publrc resources
for prrvate garn The result rs less money for rnfrastructure, educatton, and health care The
relatronshrp, however, between such corruptton and such depflvattons ts often hard to
see The Commrssron hopes that the content of thts chapter wtll make rt more apparent
the profound cost the natron rs payrng through corruptton Corruptlon ts not JUst a cflme
that provrdes an undeserved beneht to a prrvate rndrvrdual (often an enormously large
such benefit) lt rs a c me that lessens the avarlabtlrty and acress to the Fundamental
needs of human lrfe food, educatron, health care, shelter, etc, ln other words, the crlme
of corruptron rs drrectly related to the vtolations of socro-economrc flqhts and economrc
margrnalrzatron dts(ussed tn the prevrous chapler

As wrth land, the Comm,sston drd not attempt to provrde'the'solutton to the problem
of corruptron Lrke land, there rs a permanenl commtsston whrch has as rts sole mandate
rhe combattrng of corruptron, rncludrng grand corruptron That commtsston has had rts

own challenges, rn(lud tng poltttcal rnterference by Members of parlrament Therefore, the
6rst step for the government to address the scourge of corruptron effecttvely rs to have
genurne polrtrcal wrll to tackle the problem
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CHAPTER

Economic Marginalisation and
Violation of Socio-Economic

Rights

!ntroduction

At the opening of the Truth, Justice and Reconciliation Commission (TJRC)!
Thematic Hearing on Economic Marginalisation on t3 February 20t2 at the NHIF
Auditorium, Nairobi, CommissionerTecla Namachanja made the following remarks,
which aptly summarise the Commission's task in relation to the issues of economic
marginalisation:

Ladies and gentlemen, as you may know. it is almost a year now sin(e the Commission
started going around the country, listening to individual Kenyang who have
experienced the violations that this Commission is investigating. Members of the
Commission have come face-to-face with issues of economic marginalisation. We
have been to 50me areas ln this country where the people feel that they are not part of
Kenya. So, we have part5 of this country where people consider themselves as coming
from 'Kenya Four: 'Kenya Three'and ,Xenya Twoi and we wonder what js ,Kenya 

One?,
We have experlen(ed it. They feel so because when you look at issues of infrastructure,
It is pathetic.

We have come across children taking their lessons under a tree, yet they are expected
to compete favourably with the rest of students from other parts of this country who

r :r' r ',l.1,rir . i.\rl
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are endowed wtth all the facrlltre5 We have toured places where you cannot get even

a srngle tarmacked road rn almost the entlre county We have met Kenyans who are

not rnternally dtsplaced persons (lDPs), yet they are landless We have come across

areas where the resrdents come from a reqton whtch ls very productlve, but even for

the crops they ploduce, there are no factorles The factorles are elsewhere

For tho5e of you who ltve around Narrobr, lonce lived 1n Madaraka and lused to watch

fellow Kenyans, espectally from Klbera hrt the road very early ln the mornln9' very

energetrc, walktng to lndustrral Area lt would not be untll elght ln the evenlng that you

would see (hem walklng back, very Ilred 5o, they work as hard a5 thelr fellow Kenyan5

However, when you 9o to Klbera and lvlathare, you wonder what condrtrons grve brrth

to people llvlng undcr such a srluatron

We have been rn countte5 where wlth the creatlon of counIle5, there are fea rs from mtnorrty

groups of contrnued margrnallsatron, especlally when 11 comes to shaltng leadershrp

po5rtlon5'

Thrs Chapter of the Commlsslon's report deals wlth economlc margrnallsatlon

and vrolatrons of Socro-economlc rlghts lt plovldeS an analysrS of the percep(lons

and realrty of economrc margrnalrsatron As requrred by the TJR Act, the Chapter

documents perceptlons of economtc marglnallzatlon and backs the same wlth

facts

ln partrcular, rt documents narratlves of economl( marglnallsatlon relatlng to four

regrons The Commlsslon ls aware that slnce the adoptlon of the Constrtutlon

of Kenya,2O10, poltttcal and admlnlstratlve unlts ln the country have changed

fundamenrally, and rn Partlcular, provlnces have ceased to be polnts of reference,

both for admtntstrattve and analytlcal purposes

However, srnce provrnce5 were the maln polrtrcal and admrnlStratlve untts durtng

the Commrssron's mandate perlod, and perceptlon5 of economtc marglnallsatlon

are alrgned along these unlts, lt was found necessary to use provlnces as lts polnt

of reference

The four provtnces or parts thereof Ihal have been rden(rfied ln thls chapter as

ltavrng suffered economtc marqlnallsatlon durrng the Commtsston's mandate

perrod are as follows

,'r North Eastern (rncludrng Upper Eastern)

D Nyanza

3

4

5

T.JRC/ iianserd/Th!nra',c H..rrng on Econo'nrc M.rgrnaIs.llon and ttinonlet / Naxob / 13 Flbruary 2012l p 1
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Nort h Rift

Coast

Western

6 The choice of these regions was informed by popular n..]rratives relating to
marginalisat ion. The Commission then tested these per(eptions 1o establish
whether they could pass the'reality test: that is, whether in fact tlrese regrons are
econom ica lly ma rgina lized. The reality test entailcd we ig h ir.rg re gional perceptions
against the extent to which residents of these regions enjoy and access socio-
economic rig hts.

Valid questions could be posed relating to why the other regions {Nairobi, Central,
other parts of Rift Valley and Lower Eastern) are not projiled tn thls report, yet
economic marginalisation iinsofar as it manifests in poverty) is seen as a national
phenomenon. lt is acknowledged that the state of material Iack of our people
that manifests in poverty is indeed a national phenomenon as reflected rn the

7
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rnformatron the Commlsslon recelved However, rt understood lts mandate relatlng

to economrc marglnalrsatton ln a much narrower sense, that 15, marglnalrsatlon as

understood from inter-regtonal persPectrves Nevertheless, lt rs acknowledged

that even rn regrons that may not be regarded as economtcally margtnaltzed,

perceptrons of marg lnallsatlon exlst

Frrstly, some restdents of regrons that are not proftled here constder themselves

to have been margrnaltsed at one Pornt or another ln hlstory The Commtsston

acknowledges and affrrms these perceptlons ln the case of Central Provrnce,

testl monres were recerved to the effect that the reglon's fortunes dwlndled under

rhe then Prestdent Mor, wrth soclal lnfrastructure berng degraded and the vast

malortty of elrtes excluded at the top, at least after the 1982 couP attempt

A srmrlar narratrve to that heard rn Central was recounted by resrdents of Rrft Valley

regron, who see themselves as Ihe maln'vlctlms'of margtnaltsatron under the

Krbakr admrnrsrratton, at Ieast as far as aPpotntments to key posttrons tn the publrc

servrce are concerned

Secondly, rn rts travels around the country, the CommlSSron wrtnessed poverty all

over the land Thus, a sense of margrnaltsation extsts even ln regrons regarded as

relatrvely more endowed in resources than others ln certaln reglons, there exlst

rn(ra-regronal narratlves of marglnalrsatlon that are bla med on regtonal and local

rather than nattonal forces Thrs rs true of Nyanza, as lt rs [or Central and other

regrons For rnstance, rn Central Provrnce, restdents of Nyandarua, where the

assassrnated teader JM Karrukt harted from, constdered themselves margrnaltsed

by others wrthrn the reglon

The analysrs on Nyanza Provrn(e demonstrates that resrdents of Kurra see Ihelr

counterparts rn the broadel regton as somewhat advantaged vts'a-vts themselves

and that they (Luo and Ktstt) are rn some way part responsrble for thelr srtuatlon ln

Western Provrnce, a reglon that appears to share Nyanza's polltlcal and economlc

fortunes, narrattves of margtnaltsatron are not unlform Evldence shows that certaln

parts of Western that have been close to power. in partrcular Bungoma and Vrh rga

appear to be the matn benefictartes of the llmlted socral goods due to co-optlon, at

least under rhe Mot reglme lt rs notable that wrthln (hese sub-reglons, narratlves

of margrnalrsatton do exrst

ln North Eastern and Upper Eastern, sub-regtonal clatms of margtnaltsatton

lnvaflably astume an ethnr( or clan flavour. For lnstance, the Commlssron recorded

restrmony from members of the Aluran clan who see themselves as vrctrms of the

9
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Degodra clan, and wrth complrcrty from the provrncral Admrnrstratton and central
government Clarms of economrc and polrtrcal m argrnalrsa t ron made by the Aluran
- In part due to loss of land to the Degodra - had rndeed been the subJect of clarms
submrtted to lhe executtve and proceedtngs tn the courts for many years before
the Commrssron was created

Whrle Lower Eastern rs often not regarded as a margtnaltsed at least not tn
popular narrattves, thrs stlence (to the extent that lt rs) obscLrres shockrng levels
of poverty and lack of socral facrlrtres rn parts of thrs regron Cases of drought,
famrne and starvatton tn parts of Ukambanr have become a staple of nattonal
news and shame Thrs state of affalrs rs tn part due to polrcres of margrnalisatron
by past regrmes Other than the harsh clrmattc condrtrons, tl.re farlure by
successrve regrmes to take measures to arrest the perennral food rnsecurrty
srtuatron and enhance access to bastc goods such as potable drrnkrng water
must be acknowledged as a key factor

The South Rrft regron, tn partrcular the current KaJtado County, presents a cu n ous
case of economrc margrnalrsatron Whrle Kalrado rs perhaps rrghtly ranked as the
nches( county (based largely on asset-based assessment), lts restdents have
some of the lowest levels of access to socral goods such as educatron, health,
,irater and santtatton and physrcal rnfrastructure sucl.r as roads and can rrghtly
clarm margrnalrsatron ln the Commtssron's vrew, however, thrs phenomenon
seems to present a case of mrsmanagement of resour(es or oLrtrrght corruptton
Resources t hat cou ld rmprove the soc to-econom tc condrtto n of locals have etther
not been tapped, or have been drverted to other extraneous tssues

Thrs brref summary of trends convrnced the Commtssron that economrc
margrnalrsatron was rndeed a natronal and cross-cuttrng theme tn so far as the
poor and other drsadvantaged groups such as women, ethnrc mtnontles and
rndrgenous groups are concerned lssues related to margtnaltsatton of these
groups are dealt wrth elsewhere rn thrs report Thrs chapter focuses only on
the regronal drmenstons of the phenomenon lt ts a synthests of secondary and
pflmary data that was avatlable to the Commtssron. pflmary data was drawn
from statements submrtted by or on behalf of vlcttms tn the presc bed form,
testrmonres made durrng hearrngs (rndrvrdual and themattc), tntervrews wtth
key actors, personalittes and expertsj memoranda submrtted by rndrvrduals and
groupsi and reports of focus group drscussrons on economtc margrnalrsatron
conducted rn January and February 2012 rn all the etght regrons of the
country 5econdary source5 relred on rnclude academtc wrrtrngs and reports by
governmentaland non-governmentalactors or ag e ncres
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Legal and Conceptual Framework

Statutory mandate

l6 As already noted, the sublect matter mandate gtven to the Commtsston by

Parlrament was very broad lt entalled lnvestlgatlng, documenttng and makrng

recommendattons rn relatlon to human rtghts vrolatrons that fall not only rn the

category of crvrl and polrtlcal rrghts, but also vtolattons of what are cumulatrvely

and popularly known as socro-economlc rrghts ln relatton to socto-economtc rtghts,

sectron 5(a) of theTJR Act requrres the Commrsston totstabltsh an accurate, complete

and hrstofl(al record of vtolattons and abuses of human and economtc nghts'Seclton

5 (b) conttnues to provtde that tt should establtsh'as complete a prcture as possrble of

the causes, nature and extent of the gross vtolattons of human rtghts and economt(

rrghti (ommrrted between 12 December 1963 and the 28 February 2008' Perhaps

more rmportantly, sectron 5(f ) requlres the Commrsston to

lnqUllelnloande5tablrshtherealrtyofotherwtseoIpercervedeConomlCmalglnall5atlon
of communttres and make recommendattons on how to address the margtnaltsatron

ln essence, the TIR Act accorded the Commrsston a clear mandate to deal wrth

rssues relatrng to socro-economlc rlghIs Whlle other truth commtsstons have had

the chance (o look at soclo-economrc rtghts, none have been requrred to analyze

them rn as m uch depth as Kenya'sTJRC has The small numbers oftruth commtsstons

that have looked at socro-economrc rrghts have understandably been lrmrted tn

therr scope, gtven the othe r vlolatlons that they were requtred to examlne

17
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Apart from the Lrbertan truth commlsslon, none of the other commrsslons that

examrned soclo-economrc rrghts had any explrctt mandate to do so That they

proceeded to do so ts tnd tcattve of the rea llty that h uma n rtqhts vtolaltons - ctvtl and

polrtrcal flghts as well as socto'economlc rlghts - cannot be compartmentaltzed tn

truth-seekrng wtthout compromlSlng the truth ltself As one author has sard,'not

only does Ihrs compartmentalrzatton overstmpltfy the relatronshrp between those

un-redressed legacres (of human rtghts vtolatrons) but rt also does not reflect the

realrty of the socretres that seek to address them"'?

Thus, wherher as part of thetr mandate or because there was srmply no way tn

whrch to com pa rtmentalrze human rtghts vtolattons that took place over a

srgnrficant per od of therr hrstorres, truth commrsslons tn East Ttmor, Morocco and

Rubln Ca anza ptt]nd.r and parn shoirtd TranelonalJunrce Enqag.$rh corruplion ind Econonnc Cfimes,) (2008) 2lnr.m.l,on./

Jounzt ol T.nslroh.t Jusfic. 310 pp 31'1_315
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Peru ended up approachrng socto-economtc vrolattons rn ways Ihat were organtc
to therr context

ln East Trmor, the TrmorLeste Commrssron for Receptton, Truth and Reconctltatron
(CAVR - the Portuguese acronym), was not expl,crtly mandated to rnvestrgate
socro-economrc nghts, but drd a credrble and comprehensrve effort at examtning
vrolatrons of these rrghts not only durrng the lndonestan rnvasron and occupatton
of East Trmor, but even durrng the tmmedrate post-colonlal penod JUst pnor to the
rnvasron The CAVR heard vtcttms'statements and conducted thematrc hearngs on
sooo-eco nom tc qhts vrolattons

It utrlrzed field and academrc research, government and publtc records, and used
them to screntncally extrapolate the number of vlolattons and vtcttms that could
be attnbuted to socto-economrc rrghts vrolatrons

Morocco's Truth & Reconcllratlon Commrssron (lER) made frndrngs regardrng socro-
economrc rrghts that were drrectly and specrhcally related to both tlre pe ods and
targets of repressron by the regtme whose rule tt was tnvesttgattng Consequently,
the IER had a basrs to recommend reparatron5 that werc specrfiCally meant to
respond to socro-economrc rrghts vrolatrons corrmltted against eleven (1 I ) named
regrons rn the country

The work of Peru's Truth and Reconctltatton Commrssron (rn Spanrsh Comrsron de la

Verdad y Reconcrlracron (CVR)) rs especrally relevant to thts Commtssron Whrle CVR drd
not have the mandate to tnvesttgate socto-economtc rlghts, lt arrved at concluslons
that expfucrtly and strongly rndrcated that margrnalrsatron was not only part of what
took place rn the conflrct that rt examrned, but that the vrrtrms of physrcal integnty
vrolatrons rn that confllct were already and stmultaneously vtctrms o[ economrc and
socral nghts vtolattons, and of margrnalrsatton The peruvtan truth commrssron satd

The TRC has been able to dl5cern that the process of vrolence, .ombtned wlth so( o-
economrc gaps, hrghIqhted the 5errorrsness of ethno-cultural rncquaLltes lhat sl ll
prevarl rn the country Accordrng to analysrs of the testrmonres rccerved, 75 percent
o[ the vrctrms who dred rn the rnternal armed confl cl spoke euechua or olher nattve
lanquages as therr mother tongUe Thts figure contrasts rellrngly wlth the fa(t thar,
accordrng to the 1993 (ensus, on a natronal level only t6 per(ent of the peruvtan

populatron shares that chara(tefl5trc The TRC has shown that. rn relat ve terms, the
dead and drsappeared had educatronal tevels far tnfellor to the nattonal average Whrle
the natronal census of 1993 rndicales that only 40 percenl of the natlonal populatLon
had farled to attatn secondary school educatron, the TRC has found that 6g percent of
the vrctrms were below thts level The TRC.oncludes that rhe vrolence fell unequally
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on drfferent geographrcal areas and on drfferent soctal strata rn the country lf the ratro

of vrctrms to populatron reported to the TRC wrth respect lo Ayacucho were slmllar

counlrywrde, the vrolence would have caused 1,200,000 deaths and drsappearances Of

rhar amounr, 340 OOO would have occufied rn the (capltal) crty of Lrma

Thus, by rncludrng a clear mandate to analyze soclo-economrc rrghts, the drafters

of Kenya's T.iR A(t adopted a modern holrstlc approach to human rrghts that drd

not drstrngursh between bodlly lntegrity rlghts and soclo-economlc rrqhts lt

rs an approach that more accurately reflects the realrty of people's lrves, seen tn

the testrmony of rndrvrduals and organlzatlons that allows the Commrsslon to

more accurately descflbe the antecedents, clrcumstances, factors and context of

vrolatrons and abuses

Other than the statutory requlement to focus on soclo-economrc rrghts, there are

several reasons of a htstorrcal, practtcal, and conceptual nature why the Commtsston

consrdered focus on socto-economrc rlghts and economlc marqlnaltsatlon as an

rmportant element o{ tts mandate From a hlstorlcal and contextual perspectlve,

vrolatrons expertenced tn Kenya were not llmlted to those ln the category of crvrl and

polrtrcal rrghts State actton or tnactton negatrvely lmpacted the economlc llves of

mrllrons of Kenyans tn a vartety of ways descrtbed ln drfferent parts of lhrs chapter

Evrdence shows that whrle the majorrty of Kenyans may not have been detatned

wrthout tflal or sublected to torture and other physrcal rntegrrty vtolattons,

government's exclustonary economlc pollctes and practlces ln the dlstrlbutlon of

publrc Jobs and servtces lnflrcted sufferlng on huge sectlons of soclety at drfferent

hlstorlcal moments As the Commrsslon traveled the country collectlng statements

and conductrng publrc healngS, the pervastveness of socto-economlc vlolatlons was

evtdent and have been outllned rn several parts of thls chaPter lt would have been

odd to rgnore thrs hrstortcal realtty and the legacy of poverty that lrves on today

lndeed, as a functron of hrstory, the Comm lsston noted that economtc margtnaltsatton

rn the Kenyan context was part of a set of vrolatlons or rnrustlces often referred to as

'hrstorcal rnJUsttces' rn popular dtscourse

Conceptual approach

28 The TJR Act mandated the Commlssron to lnvestrgate, document and make

recom mendatrons rn respect of'gross vlolatlons of h u ma n rtqhts' The Act provrded

a partral lrst ofwhat vtolatlons met the standard of '9ross vtolattons' As dr5cussed

earlrer rn Chapter Two, Volume I of thls report, the Commrsslon deflned gross

vrolatrons of human rtqhts to tnclude vlolatrons of socto-economtc rrghts The

,a
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standard applred rn determtnrng whether a vtolatlon of a socto-economrc rlghts
rs'gross'depends Iargely on the structural nature of the vrolatron and the tmpac t
of the vrolatron (those vrolarrons that affect larger groups of people are more
lrkely to be consrdered'gross') However, rn thts chapter, the gross vrolalrons test
rs not a pplred

Although the T]R Act, 2008 mandated the Commrssron to rnvestrgate vrolatrons
of socro-economrc rrghts and to make varLous findrngs and recommendattons In
thrs regard, rt ts wortl't notrng that socro-economtc lIghts were not recogntzed as
rrghts under Kenyan law untrl the adoptton of tlre new Consrttutron on 27 August
2010 Desprte the absence of domesttc recognrtron of socro-economtc nghIs,
Kenya had ratrfied relevant rnternatronal tnstruments that recogntzed these nghts
These treattes tnclude the lnternattonalCovenant on Economtc, Soctaland Cultural
Rrqhts (lCESCR) whrch Kenya ratrfied rn 1972 and the Afncan Charter on Human
and Peoples'Rrghts (ACHPR) ratrfied rn I 992

The absencc ol socro-economrc nghts ln the old constttutton, coupled wtth a
duallst practtce rn terms of whrch rnternattonal treattes had no dtrect appltcatron
rn Kenya, meant that socro-economtc ghts were not justtctable and courts were
not a forum where any socio,economrc rrghts related cla rms could be adyudrcated
The consequence was that rndtvtduals and groLips aoulcl not hold government to
account for [arlure to meet rts oblrgatrons undertaken at the tnternattonal level.

Thus, rn rts determtnatron of the state's oblrgatton relattng to socto-economlc
nghts, the approach adopted has been tl.tat been that taken by the Untted
Natrons Comrnrttee on Economrc and Socral Rtghts (the ESR Commlttee) tn rts
determrnatron of whether the state hdd The ESR Commtttee has clarrfred the
nature of a state's obltgattons under the lnternattonal Covenant on Economrc,
Socral and Cultural Rrghts (ICESCR)

The Commrssron has thus taken rnto ac(ount (he ESR Committee,s tnterpretatton
of these oblrgatrons, in partrcular through rts General Comment No 3 whrch
establlshed a 'mrntmum core'of obltgattons rn relatron to socro-economrc rrghts

A mrnrmum (ore obltgatton to ensure the sattsfactlon of, at lhe very least, mrnrmum
essentral levels of each of the ghts rs rncumbent upon every 5tate party Thus, for
example, a state party rn whrch any srgnrficant number ol rndrvrduals rs deprrved of
essentral foodstuffs, of essentral prrmary health carc, of basrc shelter and housrng, or
of the most basrc forms of eduratton B, pnmo looe, farlrng to drscharge tts ob|gattons
Under the covenant lf the Covenant were to be read rn such a way d5 not ro establrsh
such a mrnrmum core oblrgatton, rt would be largely deprrved of rts rorson d,,tre By the

t)tt
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3 CESCR Gen.ra Commefl No 3, paragraph 10

same token, rt must be noted thal any assessment as to whether a state has dlscharged

rl5 mrnlmum core oblrgatlon must also take account of re5ource conslralnts applyrng

wtthtn the country concerned Attlcle 2 t1) obllgates each state parry to take the

necessary steps "to the max,mum of lts avallable resources" ln order for a state party

to be able to attnbute rts farlure to meet at least lts mrntmum core obltgattons to a lack

of avarlable lesources rt must demonstrate that every effort has been made to use all

re5ources thal are at lts dlsposrtlon ln an effort to satrsfy' as a matter of prrorlty, tho5e

mrnrmum obltgatton5 r

For a truth commlsslon examlnrng vlolatlons of economlc and soctal rrghts, the

fulfillment by a slate of mtntmum core obllgatrons under the ICESR rs not only a

normatrve but ts also a practlcalstandard ltProvidesbaslsforthetruthcommisslon

rn questron to examlne whether, rn relatlon to Artrcle 2(l ) of the ICESR, the state

has'take(n) steps . to the maxlmum of rts avatlable resources, wrth a vrew to

achrevrng progressrvely lhe full reallzatlon' of socro-economlc rrghts'

Usrng the E5R Commrttee's standard rn General Comment No 3 of how'progresslve

reatrzatron'should be understood, the Commlsslon has examtned whether the

state has taken those steps'wrthln a reasonably short trme after the covenant's

entry rnto force'wtth respect to Kenya, and whether those steps were taken'ln a

delrberate, concrete (way) and targeted as clearly as possrble towards meetrng the

oblrgatrons' tn the lC ESR

Equally rmportant and parttcularly relevant to the Commlssron's mandate to

rnvestlgate marglnaltsatlon ls the obllgatlon of the Kenyan state under Arttcle

2(2) of the lCEs R to'guarantee that the rrg hts enunclated In the present covenant

wrll be exerctsed wrthout dl5crlmlnatlon of any krnd' Thrs non-dtscrtmtnatton

obltgatron, rt must be emphasrsed, rs one that must be fulfllled lmmedlately

ln Ihe words of the ESR Commrttee,'non-dtscrtmtnatton ls an lmmedrate and

cross-cuttrng oblrgatton ln the covenant' Artrcle 2(2) requrres state partles to

g ua rantee non-d tscrrm rnatlon ln the exercrse of each of the econom tc, soctal and

culturalrrghts enshflned rn the covenant and can only be a p plted ln conJunctlon

wtth these rrghts Dtscrtmtnatlon constrtutes 'any dlstlnctlon, exclusron,

restflclron or preference or other dtfferentlal treatment dtrectly or lndrrectly

based on the prohlbrted grounds of dlscrrmrnatron and whrch has the rntenllon

or effect of nullrfyrng or lmpalrlng the recognltlon, enJoyment or exerclse, on

an equal footrng, of covenant rtghts' Dtscrtmtnatlon also lncludes rncltement to

drscrrmrnate and harassment The Commltslon constdered whether economlc

margrnallsatron tn Kenya over the perlod covered by its mandate ls the outcome

0 r;t r ,L\a it t,,r(



of d rscflm rnatron, and whether rn ttself - apart from the specrftc v olattons of ESR

that Comes wrth rt - ts a vtolatron of the ICESR

36 Moreover, the Commtsston notes that states have three levels of oblrgatron
rn relatron to human flghts the oblrgatlons to respect, to protect and to fulfrll
provrded for under both tnternattonal law and natronallaw

37 Frrstly, the oblrgatron to respect rmposes a negattve oblrgatton requr ng the state
to refrarn from any measure that may deprrve rn drvrdudls of the enloyment of therr
r ghts or therr abrlrty to satrsfy those nghls by therr efforrs Thrs type of oblrgarron
rs often assocrated wtth crvrl and polrtrcal nghts (e g refrarnrng from commtttrng
torture) but rt applres to socro-economtc rrghts as well Wtth regard to the flght
to adequate housrng, for example, states have a duty to refratn from forced or
arbrtrary evrctron Secondly the oblrgatrOn to prote(t requrres the state to prevent
vrolatrons of huma n rrghts by thrrd parttes

The oblrgatron to protect ts t'tormally taken to bc a central functron of states, whtch
have to prevent rrreparable harm from berng rnflrcted upon members of soctety
Thrs requ res states (a) to prevent vrolatrons of rrghts by ndrvrduals or other non-
state actorst (b) to avord and elrmrnate tncenttves to vlolate flghts by thtrd partres,
and (c) to provrde access to legal remedres when vtolattons have occurred, tn orter
to prevent further dep vattons

39 The oblrgatron to fulfrll requrres the state to aclvely take measures towards,the
actual realrzatron of rrghts', Wrrh respect to SERs, thrs oblrgatron could,consrst
rn the drrect provrston of basrc needs such as food or resources thal can be used
for food (drrect food ard or socra I secunty)'5 5ome co n s tder that state oblrgatto ns
relatrng to human nghts rnclude a fourth level the oblrgatron to promote The
oblrgatron to promote (u sua lly su bsumed tn th e oblrga t ron to fu Ifrll) enta tls actron s

such as'promotrng tolerance, rarsrng awareness, and burldtnq tnfrastructures,,

40 The Constrtutron of Kenya, 2010 recognrze socio-economrc flghts , It also captures
the aforementroned oblrgatrons by statrng that the state shall take legrslatrve,
polrcy and other measures, rncludrng tlre settrng of standards, to achteve the
progressrve realrzatton of the flghts guardnteed u nder Artrcle 43 on economrc and
socral rrghts I ln addttton, the government ts requrred to use maxrmum resources

r The Sooal and Ec.nom c Rrgh ls Aclon C.n kc and thc C.f lrc ror E cononnc R ghts V Nrgcna C om muntcat on 1 55/96 (H. rernatler
SERAC Case)

5 Se. SERAC par. 16
6 SERAC par.,l6
7 Consrrlulron ol K.nya 2O1O sec a3
! ConsUul,on ol K.nya 2010 s.c21(3)
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avatlable and rn an effectrve and accountable way, to ensure the attalnment of

maxrmum levels of enloyment of rrghts for all Resources rnclude funds, people,

skrlls, good management and other assets

Definitions

41 Whrle the TJR Act mandated the Commrssron to rnquire rnto and establrsh the

realrty or orherwrse o[ economr( malgrnallsatron, the Act dld not define the term

'economrc margtnaltsatton', As such, the Commlsslon had to adopt a worktng

dehnrtron to gurde rts work by constdertng vallous academrc wrrtlngs on the

sublect tn drfferenl contexts

14argnol$obon 6 the soctol process of beconng or betng node norgnol (espeoolly os a group

wtthn the loryet so.,ety) 'Morgnohty' $ seen ln two d rmen slons. socletal a n d 5 pat ra I whlle

spatral margrnalrty relates to geography - exrstence at the frlnges, or aI a dlsran(e from the

cenlre - socretal ma rgrna lrty'foc uses on human drmenslons such as demography, re[9ron,

cullure, soctalstrLrclure (e g caste, hlerar(hy, class, ethnlcrly' and gender), economrc5 and

polrtrcs rn connectton w(h a(ce5s to reSources by lndtvldual5 and group5'g

42

43

For some scholars, the concept of 'marglnallty' ts generally used to analyze soclo'

economrc, polrtrcal, and cultural spheres, where dtsadvantaged people struggle to

garn access to resources and full partrcrpatron tn soctal ltfer0 Others defne socto-

ecooomic margrnaltty as'a condltlon of soclo-spatlal structure and process tn whtch

components of socrety and Space ln a terrltorlal unlt are observed to lag behlnd an

expected level of performance tn economlc, polltlcal and socral well-berng compared

wrrh the average condrtron rn the terrltory as a whole"'As such, margtnaltsatton ts

d proces5 that denres opportunltles and outcomes to'those llvlng on the margrns:

whlle enhancrng the oPportunttles and outcomes for those who are'at the centre'

ln the Kenyan context, those at the centre would be those ln power, those

connected to power through cltent-patron networks and those favoured by the

state rn teflns of dtstflbutlon o[ the benehts of econom tc development tha t should

otherwrse flow equrtably to all crtrzens Whlle rn the economlc sphere tndtvrduals

and groups could be pushed to the margrns by the operatron of market forces,

whrch rs perfectly legal, tt ts the rnsertron of the state and rts agents ln a varlety of

ways to trp the balan(e tn favour of partrcular groups, or tts fatlure to rntervene to

prevent the pulverrzatton of the vulnerable, that rs blameworthy

S.! G Gurlng & [,f Kolharr Magnz|tt Conccpts.nd thctt hlr/lalohs 12005)

Gurung & Kolma,r (n 9above)

L sommcrs ?rat Towards t/potogtcs olrooo-econcmrc m2rgrnatrll Nodh/soulh comp.nsons ,n H JussLla .l al (cdsJ M.rEn2hlr tn

sp.ce p.sl p?sent.ndlututc - thcotcltc.tand nclhadalogcal aspecls ol crllu.al soct.l an.l.conontcal p2nmcl.6 and cnltc.l

rcglons (1999/ pp 7 24

I
10

11

l? t,llll



0tri

44

45

46

47

Agarnst thrs background, the Commrssron adopted the followrng deFnrtrons of key

terms used rn thrs chapter

- Marginalisation a process that denres oppor(unrtres and outcomes to those
'lrvrng on the margrn: whrle enhancrng the opportunrttes and outcomes for
those who are'at the centre'

Economic marginalisation a srtuatton that ls produced by the process

through whrch groups are drscrrmrnated drrectly or rndrrectly, rn the
d rstflb utron of socral goods and servrces

Discriminatron; any drstrncrron, excluston, restnctton or preference based on
any ground such as race, colour, descent, or natronal or ethnrc olgrn whrch
has the purpose or effect of nullrfytng or tmpa tn ng the rccogn tt ron, e nloyment
or exercrse, on an equal footrng, of human lghts and fundamental frecdoms
rn the polrtrcal, economtc, soclal, cultural or any other field of pLrbl c lrfe,'

On d rscrrmrnatron, the Com rnrssron looked at lloth dtrect and rndrrect drscrrmrnarron
- both those actronS commltted wtth the clear tntent to drscflmrnate and those
actrons that are not, regardless of therr rnlent, hav ng the el{ect of drscrrmrnatrng
ln other words, the Commtssron adopted both an tntent and effects test tn

establrshrng whether certatn conduct (acttons or omrsstons) were dtscrlminatory

Dtrect dtscrrmrnatron could be rnstttuted by laws or polrcres rn v(tnous sectors
that keep certarn groups at the margrns ln Kenya, some of the laws that have
been crted as overtly dtscrrmtnatory relate to crtrzenshtp as tt applted to women
by denyrng them the abtltty to donate crtrzenshtp to chrldren borne of forergn
husbands, and the prohrbrtrve procedures that a pplted to certarn ethn tc mtnorlttes
only (e g Somalrs, Nubrans and people from the former Northern Frontter Drstnct
rn general)

Wrth respect to rndtrect drscrrmrnatron, certatn conduct, polrcy or law may
lack a drscrrmrnatory tntent, but tts appltcatton has a dtsc mtnatory effect B

The removal of the Endorors communtty from therr Iand to make room for a

publrc park to generate forergn exchange for the country rs a good example of
an actron that results rn rndrrect dtscrrmrnatton Regardless of the rntent of the

12 Se.arlrcle2 CESCR arlcl. 2 ICCPR and .d cle 2 ICERD SE.aso Human Rrghrs Cornm(rce Genera Commenl lEadopted
!nder.rtcl€ 2 p.ras6andTo(lhelCCPR artclc I ol Convenhon on the El m nal,on ofAllForms ol Drscnm n.l,on aganstWbmen
ICEDAW) vrh,ch dernes d,scnm nahon 29arnst won.n 2s d st nctron etctuson or r.sticrron m.d. on th. basrs oi ser *tr ch has
lhe.f.clorpurpos.olrmp.mngornultfyrnglharecognrlon.nroym.nlor.raros.bywomln rdrspcclrvc ollh.rr mallalst.lus
on a baes ol cqual ly ol mln and woman olhuman(ghrsandlrnd.m.nlalrr.edomsrnthcootrlcal economE socal culural
ciMl or any olher (eld s.c also cERD Gen.r.t Recomm.ndatron 30

13 Sec Commrll.. on Elmrnal,ons olall Forms ot Raoat D,scimrnat on (CERO) G.nerat R€comm..da|on 32 para 7
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state, rt rs clear that the effect of thetr removal wlth no or mlnlmal compensatlon

had the effect of tmpovertshrng the communrty Removed from therr lands

and the source of therr lrvelthoods, members of the communtty Ilve ln extreme

poverty '' Perhaps as evtdence of dtrect dtscrtmtnatton, the spread of economtc

development, dtstrtbutton of soctal tnfrastructure and Jobs ln the publrc servrce

to partrcular regtons vts-a-vrs others has over the years tended to cornclde wrth

occupan(y of the prestdency by a member of a communrty from such regrons/

communrtres (and assocrated regtons and communltles) Thts role of the state rn

economrc margrnalrsatton ts consrdered ln greater detallfurther below

ln lookrng at economrc margtnaltsatton, the Commlsslon also constdered soctal

and cultural margtnaltsatton because of the complex relatronshtp that exrsts

between economrc, soctal and polltlcal marglnallsatton lt agrees wrth the vlew

that economrcally margrnaltzed groups tend to be socrally margtnalrzed as well,

so that they are drsadvantaged wrth respect to both resources and power '5ln the

Kenyan context for rnstance, because mtnortltes have hlstorrcally lacked effectlve

polrtrcal representatton, they by extenston, lacked the ablllty and avenues

through whrch to arttculate thetr concerns ln the broader polltlcal context,

the realrty of lack of democratlc space ln Kenya was that, even where there was

polrtrcal representatron, power was wrelded by others tn an exclustonary setup

For thrs reason, posstbtlrtres for agltatlon for economtc lncluston were largely

absenl

ln the Commrsston's vlew, margtnallsatlon comblnes dtscrtmtnatton and soctal

exclusron and rs often used tnterchangeably wtth'soctal excluston' Soctal excluston

ts a process by wllch ccrtatn groups are systematlcally dtsadvantaged because

they are drscflmtnated agatnst on some basls,'" Thls defnrtton emphasrses

drscnmrnatron as a marker of soctal excluston Whrle some largely assoclate sooal

excluslon wlth poverty, other scholars conslder that soctal exclusron ts a broader

concept than poverty, encompasslng not on ly Iow matertal means, but the lnablllty

to parlrcrpate effectrvely ln economlc, soclal, polrtlcal and cultural ltfe and tn

some charactertzatlons allenatloo and dlstance from matnstream soclety'/ Soclal

exclusroo rs rn [act,'a combtnatron of lrnked problems, su(h as dtscrtmtnalton,

unemployment, poor sktlls, low rncolnes, poor houstng, htgh crtme and fam'ly

breakdown"'

o n lhe E ndofors s.€ Cerlre ro t Mtnonty Rtghts Detclapnent (Kcnye) .nd Mnanty Rtglrls Gnup lntema on.l an heha olEndonis

Welarc Calncl e Xcnya Atrcan Cornmss,on on Human a.d Peopl.s Rgils (communrcatron 276 ol 2003)

C Gaynor & S $rbrson Rcduc,ng Pov.dY 8y T.cklng Sooal Ercl!sron DFl0 Evaiuaron Vlorkrr)g P. pel 22 Qanlar! 2007)

K Duliy SocratExctusron aid Humin D,gnrty Eickgroufd R.ponior lhe Proposed lnrt arve by lhe Councrlol Europ. CDPS(1995)
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50 ln a nutshell, margrnaLsatron has three drmensrons.polttrcal, economtc and
socral-cultural ln terms of poltttcal margtnaltsatton, a group can be regarded as
polrtrcally margrnaltzed because tt ts drsempowered rn terms of parttctpatron rn the
democratrc process and rn deosron-makrng Thrs could be because such a group rs

rnadequately represented (desprte rts numbers) or lack representatron altogether
Srnce polrtrcal empowerment rs one of the most tmportant tools for accesstng
other socral and economrc prrvrleges, such groups lose the abtltty to access every
socral, econom c, and polrtrcal benefit people who are socrally margrnalrzed are
deprrved of socral opportuntttes Accordrng to Duffy, dtscrrmrnatory soctal polrctes
and practrces have the effect that these rndrvrduals, grorrps or commUnttres have
rel" ,.c,y lrmrted access to socral resources such as educatlon, health servrces,
houstng, rncome and work I Most margrnalrzed communttres are also assocratecl
wrth poverty Poverty ts now more frequently defined as a type of,socral exclustonr,,

Conceptual and practical ch allenges

51 Whrle the Commrssron benefited from a vanefy of sources tn complettng thrs
chapter, documenttng economtc margtnaitsatron presents numerous problems
The study oF economtc margtnaltsatton and rnequalrty rs a complex exercrse
rnvolvrng rssues of causaltty, multrple dynamrcs and other techntcal aspects A
sem rna I report on rnequalrty rn Kenya rdentrfied several rssues entwtned rn studytng
rnequalrty, whrch rs rn part produced by marqrnalrsatron,r Frrstly, does one look
at verttcal (rncome) and horrzontal (group, regronal) rnequalrtres srmultaneously?
Secondly, how a re q uesttons of causaltty a nd tt s d trecttons (the role of tnstttutronal
and non-rnstrtuttonalfactors tn creattng opportuntttes and determtntng outcomes)
resolved) Ihrrdly, how does one measure rnequalrty (whether Gtnt-coefficrent, an
approach that rs used rn dlscrplrnes such as socrology, economrcs, and agrrculture,
ts a good chorce and whelher focus on assets-based measurements ts rdeal)7
Fourthly, what rs the role of rnternattonal trade rn skewrnq rncomesT These
questrons have no strargl.ttforward answers

tij

52 The Commrssron, aware of the complex rssues rnvolved rn analyzrng the causes and
effects of economtc rnequalrty and ma rg rnalrsatron, was gurded by the TJR Act ancl
chose to adopt a more targeted approach focustng on two aspects of economtc
margtnaltsatton

r The role of the state tn respect to margrnaltsatton, whether rn rncreastng or
decreasrng rneq ua lrty, and

Sec Duffy (n 17 abovc)
D Narayan R Chrmbcrs MK Sheh and p p€t.scn C.yhg Oul tot Ch.nge Vorc.s ot thc poa/ (Wadd B2nh pubtcatoo) v*,td
Sank Pubhcalrons 01 Novemb.r 2OOO
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! lnequality between groups and regions (horizontal inequality) rather than

verti(al inequality (income differences within social groups, e g' the poor and

the rich).

While the limited presence or absence ofa panicular group in the formaleconomy could

be indicative of economic marginalisation, this chapter goes beyond participation

in the e(onomy - whether formal or informal - to assess a set of indicators derived

from socio-economic rights such as health, housing, education, access to land, access

to food and watel employment (especially state employment) as well as physical

infrastructure (roads and social amenities).

Beyond conceptual problems posed by the notion of economic marginalisation,

the Commission faced numerous other challenges at a practical level' The

most challenging related to availability, reliability and quality of data, especially

hnancialdata relating to state expenditures on social plogrammes and infrastructure

over the years in respect to the regions identified as economically marginalized'

This gap in the data is reflected here.

t5 Urt,r)liti I l!i r'lLllrl )rr:ll(: ilrl) lra'llrrr il \ I -) I I a 1 I l. 1 / 1 I L 1 ' , i t , I
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Untrl recently, poverty and health studres or surveys done rn Kenya excluded
certarn regrons such as North Eastern For tnstance, the 2003 Kenya Domesttc
and Household Survey (KDHS) was the first survey rn the Demographrc and Health
Surveys (DHS) programme to cover the enttre country, rncludrng North Eastern
Provrnce and other northern dtstrlcts that had been exclrrded from the pflor
surveys (Turkana and Samburu rn Rrft Valley Provrnce and lsrolo, Marsabrt and
Moyale rn Eastern Provtnce) rr

ln later st ud res, the rellabtltty of data rs q uesttona ble tn pa rt beca use t h e stud tes

often do not rnclude rural areas tn the regton beca u se of the sparse populatron
and drfficulty In accesstng tltem To compensate for thrs shortcomrng, the
few studres conducted often oversample urban areas The challenges of
researchrng North Eastern have been aptly captured by one researcher who, rn

lamentrng the drfllculty of studyrng poverty notes that

The quantrtat ve poverty reports produced rn Kenya have varred geographrcal and
populatron coverage The quantrtattve reports have eman.rted from sample surveys
(rather than censuses), wlth some coverrng smallholder households, whtle others are

natronal but normally omlt the spar5ely populated dtst (t5 of No(h Edstern provtnce

and the Norlh Rrft :!

The Commrssron rs of the vrew that the state's lack of data and collectron of data
rn respect to North Eastern and North Rrft only perpetuated margrnalrsatron of
these regrons ln other words, the farlure to stattstrcally track development rn tl.tesc
regrons pushed tl'tem even further to the marglns

The Commrssron rs not tlte frrst to lament the farlure of successrve Kenyan
governments to collect suffrcrent data relattng to ac(ess to soOo-ecOnomrc
good s The Commrttee on Economrc Socraland Cultural R rg hts srmrlarly la mented
the absence of drsaggregated statrstrcal data rn the tnttral report submrtted
by Kenya rn 2007, makrng rt drffrcult for that commrttee to evaluate Kenya's
complrance wtth the tnternatronal oblrgatrons tt undertook by ratrfytng the
ICESCR Covenant:' There rs also paucrty of academrc lrterature on the subrect of
econom rc margrnalrsatton )s
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Context of Economic Margi nalisation
59 Accordrng to one commentator, hortzontal lnequalltles - the socto-economtc

and polrtrcal drfferentratrons based on socto-cultural rdentrtres such as ethntctty,

relrgron or race - remarn the srngle most lmportant determrnant of polttrcal

contests rn Kenya, fuelrng much of the someltmes vrolent contests durlng

electlons)6 ln hrs essay, Muhula flghtly argues that the socto-economtc and

polrtrcal rnequalrtres tn Kenya are rooted ln both hlstorlcal as well as structural

characterlstrcs of the Kenyan state Four malor factors account for thrs ethno-

regronalpolrtrcal patronage, dom rna nce of the Kenyan state, colontal legacy, and

hrstorrcal gfl evances and tnteretllnlc rlvalrles

60 lndeed, economrc margtnaltsatton experrenced by vartous regtons, groups and

communrlres rn Kenya srnce tndependence ltas occurred ln a hlstorlcal, socro-

economrc and polrtrcal context marked by certatn factors These tnclude an

overly centralrsed state bolh rn terms of power and resources; ethnlclsatlon of

polrtrcs and publrc lrfe rn general; an all-powerful 'tmpertal'presidency marked

by lack of accountabrlrty, lack of ludrctal tndependence, weak rule of law and

personalrzatron of power, bad governance and rampant corruptlon, a stunted

economy rn whrch the state was the marn drspenser of largesse, and confllcts

revolvrng around land wrth large swathes of the populatton unable to access th ls

rmportant resource Allthese evolved aga rnst a backdrop of hrstorlcal trredenttst/

secessronrst struggles marked by the'Shlfta WaI'and lts aftermath rn Northern

Kenya as well as rndependence clatms borne out of percetved margtnaltsatton

rn the former Coast Provrnce Whtle some of these factors were the root cause

of margrnalrsatron, they produced drstortlons that worsened the effects of

economrc marqrnalrsatron Some of these are dtscussed tn turn

Colonial legacy

6l An rmportant force that has shaped so(tal, economtc and polrtrcal lrfe rn post-

rndependence Kenya rs the colonral rnterventton between 1895 and 1963.

Polrtrcally, rt resulted rn the implantatron of a Weslphalra-style state, wlth a

constrtutron destgned largely on the tradltronal lrberal model whrch places

emphasrs on checkrng state power amonq the arms of government and comes

frtted wrth strong property nghtsrT As outltned next, economtcally, the (apltalrst

model rntroduced by the whrte settler communrty would take root ln succeedrng

26 R truhul2 lto(Lzonlallneqlalrtes.id Elhnlr.gonal Pollrcs m K.nya 1 {1) K€n),. Slud,es R.vr!w(2007) 65 Sec also Slewan

F Cr rs Prevcnl,on T..H,n9 Horionrali .qu.IrGs 78 rOxlotu Develapmcnl Studtes \2AaO) 211262

27 On lh! d.siqn ot rhe post cotonrar slat. s€eH lry O okolh-Ogendo Law and Gov.r,rrncol 
^X.rta 
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years wrth a newly-created Afflcan caprtalrst class playrng a srgnrfrcant role

Overall, the colonral experrence has had a far-reachrng rmpact on our people

It rs accurate to suggest that the seeds of rnequalrty and margrnalrsatron were
pla nted by the colonraladmtnrstratron

6) The colonral prolect was accompa n red by, or rather based, on nra ssrve drspossessron

of black Afrrcan communrtres rn Kenya The Task Force on the Establrshment of a

Truth, Justrce and Reconcrlratron Commrssron created rn 2003 noted wrth respect

to the state that

Is]rnce rts creatron by the B fl trsh rn I895, the Kenyan state has largelV been a predatory

and rllrberal rnstrumentalrty, an ogrc defrned by rts proclrvrty for the commrssron of
gross and massrvc human rrghts vrolatrons L ttlc need be sard of the (olonral state,

whrch was spec frcally organrzed for the purposes of polrt cal rcpressron to faohrate

economrc cxplortalron 
_a

6l The loss of lands and lrvestock by Afrrcans rn what !^/as an agraran socrety

through predatory legrslatrve machrnery would produce w despread destrtutror'l

The farlure of subsequent governments (rn partrcular the Kenyatta government),
to correct thrs rnlustrce by restoflng communrttes to thetr Iands from whtch they
had been forcrbly evrcted by the colonral government can be sard to be largely
to blame for rnequrtres rn land ownershrp and access rn many parts of Kenya
(espectally rn Central, Rrft Valley, Western and Coast provrnces)

64 Whrle post-rndependence governments have had a role rn skewrng economlc
empowerment rn [avour of certarn ethnrc commun]tres, Certarn communtttes -
rn partrcular sections of the Krkuyu communtty - got a head start by vtrtue of
therr proxrmrty to centers of settler economy ln addrtron, as the fo(us of early
mrssronary actrvrty, they had early contact wrth formal educatron Although
many, as hrstorrcal rnhabrtants of the ferttle central belt lost thetr land to the
whrte settlers, they would frnd themselves rnserted rnto the caprtalrst settler
economy as farm rvorkers who would later benelrt from that expenence
Among thrs communrty would be created a new alass oI large-scale farmers

and caprtaltst entrepreneurs, when rn the 1950s the colonral admrnrstratron
found rt expedrent to undertake reforms that created a'buffer communrty'of
black landed bourgeorsre between whrte settlers and (he agrtatrng masses rq lt
rs largely from thrs group that the new caprtaltsts tn post-tndependence Kenya

would emerge

2! Govr/nmenlolK!nya Rcporl ollh. Task ro.co on lh. Estahhshi.nlola Itulh JLrsl,c. and R.coroialon Comm,ssron (2003) 19
29 On land rclohs r.lar,ng ro rhatp..od s.c S W.ntat. l.d) Ess.ys on tand Iaa 12OOO)
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65 The polrcres of the Kenyatta regrme would entrench the economrc hegemony of
the Krkuyu communrty based on thrs core group.ro

66 There rs another reason why apart from the drstortrons rntroduced by the colonral

admrnrstratron, economrc margrnalrsatron took root rn post-r ndepend ence Kenya'

the preservatron of the colonral state beyond the departure of the colonral

authoflty through laws, culture and practrces On economrc margrnalrsatron,

the structures that had promoled rnequalrty and margrnalrsatron rn the colonral

perrod remarned rn place ln thrs regard, the regronal coordrnator for Society for

lnternatronal Development, Alr Hersr, gave expert testrmony at the Commrssron's

Thematrc Heanng on Economrc Margrnalrsatton statrng

There was the structure of the colonral state rtself and the mechanrsms that rt put

rn place to prefer certarn groups over others However, wrth the end of the (olonral

perrod, rssues of rnequalrty drd not lust go wrth colonralrsm Unfortunately, the frrst

government that came rnto power contrnued some of those pollcy chorces rn the post-

rndependence era lha! not only enhanced rl but, rn many rnstances, even deepened

the rnequalrty I

67 lf the post-colonral sldte rnternalrzed the practrces of the colonral state, then

margrnalrsatron experrenced rn post-rndependence Kenya rs not surpnsrng Thrs

rs partrcularly tellrng because the colonral state has been descrrbed rrghtly as'a

state of exclusron' In the sense that'rt drvrded the sooety between those who had

rrg hts of ctrzenshrp and those who drd not - the u rban and the rural respectrvely'r?

The problematrc economrc polrcres pursued by the post-colonral government are

drscussed rn deta rl below

Ethnicity

68 The problem of'negatrve ethnrcrty'also has colonral roots.33 other than creatrng

and co-optrng some local elrte through brrbery, one method used by the

colonral government to marntarn control was the'drvrde and rule'approach One

commentator has descrrbed thrs approach as'the conscous effort of an lmperalrst

power Io (reate and/or turn to rts own advantage on the ethnrc, lrngulstrc, cultural,

trrbal, or relrgrous drfferences wrthtn the sub,ugated colony'r'The practrces of the

colonraladmrnrstratron planted the seed for ethnrc drvrsrons that was to be further

rnstrumentalrsed by the new rulers rn Kenya

30

31

32

33

31

Scc K Xany nqa Govern. nce h sllul,on s and rn.qualry ln x.nya n Sl0 (ed s) R.rdrngs o, /n qu.hty n Kcny. Secloal Dynatucs

.ndPe6p.cl,rrs 12006) 3,t5 3a /-3aE dsc!ssrng rhe rolc ollha colonrelslal. in cr.alrng caprlal among lh! Krkuyu

TJRC/Han sard/Th€mal c Heanng on Econom,c M.rEnalzalon and l'l,nont,cv13 F.b 2013/p 1l
Kanyrnga (n 30 .bov.) 351 drscLrss n9 M.md.n s view ol the posl colonral slal. rn Arlce S.e l$amdan, M a,r,7.n and th? tub)e.t

Canl?mqe..ry Alncan andthe Lqacf ol cobnlahsm\19 )

Sea Chapler onc olVolumc Threc ollhLs R.pon
S.. gcneraly fi,rorrock R H.,r1.9. of slrle lhe Elfecls ol Colonr.hsl 'dude.nd rulc'slralegy upon rhc colonrs.d people(

Screncc & Sooely Vol 37 No 2 (Sunlmer 1973)129-15ralppl33-137

r{)



69 ln Kenya, evrdence tends to show that the dtstnbutton of publrc Aoods such as

educatron facrlrtres, health, water and physrcal rnfrastructure has followed patterns
of access to polrtrca I power, wtth Ce ntra I and parts of Rrft Valley that lrave prod uced
the three presrdents for the last 48 years enloyrng the bulk of economrc benefits
Favoufltrsm practrced by those tn power meant that members of lherr ethntc
groups were favoured rn the drstflbutron of socral rnfrastructure and employment
rn the publrc servrce, creattng an exclusronary state

70 ln the prevror.rs constrtutronal drspensat on, whrch establrshed a 'wrnner-takes all'
system, the quest for the presrdency became a zero-sum game Accordrng to one
commentator, outcomes shaped competrtron and a hrgh prrce would be pard for
lostng because'losrng almost meant economrc rgrn, frrnge exrstence or oblrvron15
Each ethnrc communrty belreved that captunng the presrdency would guarantee
almost exclusrve access to nattonal resources and publtc sector Jobs, srnce the
presrdent controlled therr dtstflbutton'r" These practrces resulted in rnequalttres

and regronal rmbalances Such lnequalrttes are rnanrfested rn socral, economrc and
poltttcal exclusron as well as drsproporttonate access to key servrces They are also
reflected rn poverty patterns r7

Centralised state and personalisation of power

7l Both the structure and preemrnence of tl'te state tn tl'te polrtrcal and economrc
sphere rs central to understandtng economtc margrnalrsatron rn Kenya Altltouglr
the rndependence constttutron provrded for a deccntralrsed [ederal govcrnmcnt
wrth checks and balances, tts progressrve demolrtton under Presrdent Jomo
Kenyatta produced an overly powerful'rmperral'presrdency presrdent Danrel arap
Mor, who succeeded hrm, completed the process of centralrzrng power, eventually
establrshrng a legal ban on multr-party polrtrcs rn 1982 The ban on polrtrcal partres
that made Kenya a de JUre one-party state was a brg blow to development and
democracy rn Kenya Power was personalrzed ln the prestdent followrng numerous
constrtutronalamendments that strenqthened tlte prestdency to the det ment of
other arms of government and ctvtl lrbertles

72 The struggle to hold onto power produced many casualtres, wrth those outsrde
power relegated to the fnnges of socral, polrtrcal and economrc lrfe ,r Due to the
centralrzatron of power and lrmrted economr( opportunltres, the state became
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the marn drspen ser of largesse and those u ncon nected to tt t hroug h cllent-patron

networks were condemned to economlc margtnaltsatton The ensurng struggle

to control economlc productton and wealth gave rlse to numerous human rtghts

vrolatrons lt rs thus not surpflsrng that stnce the opentng of democrattc space tn

the early 1990s, economrc tssues became central to most vlctlmlzatlon accounts

rn Kenya le

Client-patron relations and corru Ption

73 Corruptlon has been crted as one of the three malor problems that afflrct Afrlcan

states, the other two berng patronage and trtbalrsm'o ln Kenya, the scourge of

corruptron has followed successrve Kenyan governments slnce rndependence

Corruptron has manrfested rn a vaflety of ways The clrent-patron polrtlcal

retatlonshrps that formed the basrs of the exercrse of polrttcal power were butlt

on and sustarned by corruptton '' Mtsmanagement and mrsapproprtatton of state

resources by polrtrcal leaders led to the collapse of key state frrms establtshed to

provrde rmportant servrces oI to lead the frght agatnst poverty

74 ln addrtron, there have been malor ftnanctal scandals that deprtved the state of

huge amounts of money, and as tn the case of the Goldenberg scandal, dealr

a malor blow to the economy The Goldenberg scandal, whrch rnvolved the

facrlrtatron of the exportatron of gold and dtamonds froni fenya, rs estlmated

to have cost the country 10 percent of rts GDP under the Mot regtme'? More

recently, the 'Anglo-leasrng'scandal tn 2005, whrch rn many ways resembled

Goldenberg and was apparently armed at marshaltng electron funds for a

factron wrthrn the NARC government, ts satd to have lost the country brllrons of

shrllrngs'r

Land and economic marginalisation

75, N4any commeotators and wtlnesses who spoke to the Commlssron assert, and

rt rs wrdely acknowledged even rn government clrcles, that one of the maln

problems that hds bedevrled Kenya stnce tndependence revolve atound landu'

ln drscussrng the colontal legacy, rt was noted that the drspossessron of Afrlcans

by the colonral government tn favor of whrte settlers, coupled by the farlure by

39 Se. Pclcl O As ngo Th. Polrral Econonry ol Trins,lron n K.nYa n v,/ Oylgr .l .l (cds) I\e Pattrcs ol h.nelon tn K.n!.
MNU to XADU l?tro3)

aO Brlce J 8.rman, Elhnrrly parronaq. and rheAkrcan slatr lh. poll cs ol uncrv,ln.rcnalsm A/nc.n Af.,rs ( 1991) 97 30t3.a1 .l
306

a1 Se. Parl ll ol lh s r.por1

l2 On the Goldernb.rg scandel s.c Gov!(nmcnl ot K.n \tz Rcpon ol lhe Co,],nlsson ol lnqury tnlo lh. Goldcnb.rq Af.,r (200 5 ) Scc

aho LA C herorEh, Coarpl, on 2nd Democracy n l<cnyz lunpthhsh.d t'tA lhttt Ui lcrsrly ol O xlord
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the post-rndependence government to recttfy the tnJUsttce, has been one of the
marn sources of economrc margrnalrsatron and a trrgger of conflrct Dtspossesston

of certarn communrtres has left strong feelrngs of unfatr treatment among these
communttteS

As sl'rown rn thrs report's chapter on land, the Kalenlrn and Maasar communtttes
feel that they were cheated out of therr ancestral land through the resettlen]ent
prograrnme rnstrtuted by the colonral government and later by the Kenyatta
government 5 rm rlar sentlments contrnue to brew among tnhabttants of the former
Coast provrnce who for a long trme have been deprrved of therr nghts Poltcres by
the colonral admlnrstratron and rndependence government condemned them ro
near-permanent squatters " Whtle a(curate datJ rs drfficult to come by, the Kenya

Land Allrance (KLA), a group that has worked on matters relatrng to land for many
years and have done varroLrs studres has clarmed that more than 65 Dercent of the
arable land rn Kenya rs owned by less than 20 percent of Kenyans ", lt ts asserted
that these are largely polrtrcally connected rndrvrduals

For those wrthout access to poltttcal power, polrtrcally-drrven exclusron from
ownrng land has bred deep resenlment, especrally where the polrttcal patrons
and admrnrstrators who control access to land are percerved to favour members of
therr own ethnrc c6mmuntttes '7

Wrth respect to publrc land, a weak legal regrme led to massrve'grabbrng'and
mrsallocatron by those legally entrusted wlth th rs rmportant asset .3 The vestrng rn

the presrdent oI powers to alrenate publrc land and to grant trtle by sectron j of
the 6overnment Land s Act (Cap 280) beca me one of the marn ave nues of theft of
pr,rblrc land Under the Agnculture Act, provrsrons that enabled the Agflculture
mrnrster to take away land that lres tdle and grve to'others'to farm provrded an
avenue for the grabbrng of prrme iand owned by the Agflcultural Development
Corporatron (ADC)

Vaflous studres have shown that Kenya has .: complex land regrme, yet the
admrn rstratrve framework that oversees tt ts poorly coord rnated and grves exCesstve
powcr to admrnistrators wrthout establtshrng mechanrsms to ensure that they
not only perform thetr dutres but also do not abuse therr powers, thus breedtng
corruptron tn relevant agencres ao

r5
a6

.E
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Historical irredentist/secessionist struggles and state sovereignty

80 The Kenyan authortttes have from a hlstorrcal perspectrve dlscrlmrnated against the

Kenyan-Somalrs and Somalt refugees Thrs may be attrrbuted to the long-standrng

conflrcts between Kenya and Somalra, and the Kenyan authorrtles'reactron to what

they percerved as a'credrble threat'from the North-Eastern Provtnce (formerly the

Northern Frontrer Drstflct - NFD) The conflrct has rts orrgrns rn the colonlal era when

the Bfltrsh extended therr control to the semt-artd area, acqurrrnq lt from the ltalrans.

81 New polrcres estabtlshed by Brttatn escalated Somall resrstance to Ertltsh colontaltsm s0

Durrng the Lanca5ter House Constttuttonal Conference on Kenya's tndependence

(February to Apfll I962), the thorny rssue of Somalt self-d eterm tnatton was ratsed

by members of the NFD and Somalr delegatrons The NFD delegatron and the

Somalr government, the lalter not offrctally a party to the conference, demanded

that the NFD questron be addressed before Kenyan rndependence KANU and KADU

categoflcally relec(ed the secesstontst proposal, and some members of KANLJ rssued

a relornder that the Somalts rn the NFD could tmmrgrate to Somalta lf they drd nol

want to accept Kenyan admtntstratlon The Brltlsh government had promrsed to

resolve the matter, but later on through the Report on the Regronal Boundarres

Comnrrssron, deltberately recommended (not taklng lnto account the fact that many

of the people rn the NFD wanted lhe regron to relorn wrth SomaIa), that the regron

should be kept wrthrn Kenya by stmply redrawrng regtonal borders

Whtle rnassacres (Sublect of a separate chapler ln t hls Report) constltute a drfferent

category of vrolatrons, tts prevalence tn the former NFD has some relevance for

economrc margrnaltsatton for at least one reason As rs shown later, ma5sacres tn

th rs regron were often accompanred by wanton destructlon of property, lrvelthood

sources and houses

83 The Conrmrssron found that there ls a perceptlon, at leas( among resldents of the

former NFD, that the clarms of secesston by a group of Sonralrs explatns, at least

tn part, how the regron and rts restden(s have been treated by government over

the years Resrdents of thts regton complarn of dtscrtmtnatory laws, regulatrons,

practrces and procedures that apply to them only and not to other Kenyans

84 Thrs rs especrally so rn the area of ctttzenshtp and tmmrgratton laws Therr

complarnts centred on the facr thal they have to produce more documents than

other Kenyans The screenrng exerctse of Kenyan-Somalts and thetr tssuance wtth

50 O Orunnu FacloE Arecnng th' healnrent al Keny.n Somars .rd Somri Rclugces n Kcnla A H,sloica/ Ov./v,ew R.lugc

Voi I2 No 5 (Nov.mbcr-D.L.nru.r 1992)
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prnk cards by the government rn November 1989 rs also crted as a clear case of
drscnmrnatron The Commrssron heard testrmony from resrdents who are unable
to obtarn work because of therr rna brlrty to obta rn rdent rty cards

lnformatton gathered from heaflngs, rnvestlgatrons and rntervrews wrth experts
(rncludrng government offrcrals) led to the conclusron that these clarms are

rndeed credrble Resrdents of the Former NFD have rn the past been sublected to
a dtscrrmrnatory process rn the applrcatron For natronal rdentrty cards

larso Forole's testrmony drscloses a typrcal storV Speakrng on behalf of the
Inter-Ethnrc Consultatrve Group representrng largely all ethnrc groups based rn

l],4arsabrl County pLrrposely formed to consult on the hrstoncal rnJustrces faced
by lo(al resrdents for presentatton before the Commrssron, Forole stated

[ ]wearefacrnqadrlemmarntermsof ctrzenshrp Wearesufferng Wefeela5tf weare
thrrd-class crtrzens of Kenya lt ts as rf we do not have equal ghts wrth other Kenyans

rn term5 of crtrzen5hrp and nstructtons We face constant sCrUltny rn terms of nattonal
regrstralron I remember lhat I (ould not lorr the unrversrty .,r.nply because I drd not
have an rdentrty card I got that rdentrly .ard ln a manner whtch l ought not to hnve

followed I had to brbe an officral at the regtstratton bureau to have my rdenttty (ard

rssued at Krbera Locat on I had applred for the rdenttty card more than two years beFore

that date However, my applrcalron would be rele'cted because there was no conclustve
proof that I was a Kenyan ''

Wrth respect to the Coast provrnce, rl has been noted that land tenure rssues

rn the I0-mrle coastal stlp of East Aflca are rntertwrned wrth the early Swahrlr

settlement rn the regron and fhe lndran Ocean trade ln Kenya, thts area covers
a stflp of land of I 900km stretchrng from Vanga rn the south coast to the Lamu
archrpelago rn the north Srnce the ronquest by Omant Arabs of rhe East Coast of
Afrrca rn 1 660 A D, the ownershrp of lan d rn thrs area has ch anged hands severally
between the Sultan of Zanztbar, the lmperral Srrtrsh East Afrrcan Company
(IBEACO), and later tlre Bfltrsh and Kenya governlnents rn 1963s, The Brltrsh
recognrzed the clarms of the Sultan of Zanzrbar on hts l6km coastal str tp

Only the 5ultan's'sublects'(referrrng marnly to those wrth some ancestral Irnks

outsrde the protectorate) could regtster land tn thts area As a result, up to 25
percent of the rndrgenous Mrlkenda were turned rnto landless squatters, unable
to regrster the land they had ltved on for cieneratrons The Mrlrkenda are the
nrne ethnrc Aroup (Drgo, Chonyr, Kambe, Duruma, Kauna, Rrbe, Raba1, Jrbana

TJRC/Hansa,d/Puhlc H..fing/Ua6ab,yr May :011,p Il
G \lEyumb. A R.v,.r, o/ Sp eaat Lznd fenne tssues ) Ken y, O.partmc nt or S utuey,n g U n v.rsrty or Na, robr pp 7 A
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and Grnama) resrdrng along the coast from the border of Somalra rn the north to

Tanzanra rn the south 5r

Although some of the land was adludrcated under the Land Trtles Act and

regrsrered as pnvate land, mostly by'outsrders'and 'absentee landlords; the

prevarlrng srtuatron rs that land occupted by the rndtgenous Kenyans rs stlll

held under communal customary tenure, as most of the land has not been

adjudrcated to determrne the rnd vrdual land r ghts Further, although several

settlement schemes have been establrshed over the years by government, they

have not always benefrted the locals The resultrng squatter problem has been

the source of a deep feelrng of tn,Justrce The land tenure tssues rematns one of

the most sensrtlve rssues as the local communttles feel they were cheated by

drfferent rnrtratrves The rnabrlrty of the locals to use the land on whrch they

Irve for economrc purposes has led to extreme levels of poverty Thus, lack or

Irmrted government lnvestment feeds an already rooted perceptlon oI economtc

margrnalrsation of the regton t'

The Role of The State in Marginalisation

90 One of the spec fic actrons requtred of the Commt5slon ln terms of se(tlon 5(a) of

the TJR A(t rs to establrsh'an accurate, complete and hrstorlcal record of vlolatlons

and abuses of h uman rrghts and economtc rtghts tnfltcted on persons by the slate,

publrc rnstrtutrons and holders of publrc office, both servrng and rettred, between

12 December 1963 and 28 February 2008i As prevrously noted regardrng state

responsrbrlrty for human nghts, the state can be satd to be responsrble, whether

dlrectly or rndrrectly. rn the margrnalrsatton of certatn reglons, commtrnrtles and

groups such as women and ethn tc mrnorrtre5

91 Other than sectron 5(a) of the Act, Ihere rs conceptual basts and a necesstty for the

focus on the state when drscusstng responstbtltty for gross vlolatlons of human

flghts Under rnternatronal human rtghts law, the framework of responslbllrty ls

prrmarrly state responsrbrlrty Thts means that the obllgatlon to lmplement human

rrghts treatres and to ensure that the nghts protected therern ate realtzed belong to

the state

92 Under the framework of stale responsrbtlrty, human rrghts oblrgatlons apply to

all branches of government (executrve, legrslatrve and ludrcial) and at all levels

(narronal and county) The broad role (wtth tllustratrve cases) of successlve

irl,r
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governments (the state) rn economrc margtnalrsalron durrng the mandate perrod
rs hereby outlrned and sets the stage for the drscussron relatrng to rhe economrc
margrnalrsatron of partlcular regrons rn the next sectton

The Kenyan State and e<onomic marginalisation

93 ln drscussrng the role of the colonral admtnrstratton rn creatrng economrc
margrna lrsatton through a va rrety of mec hantsms, rt ls noted that the legacy of the pre-
rndependence srtuatron can be traced to the years before rndependence because of
the near wholesale appropnatlon of the methods, ethos, cu ltu re and practlces of that
admrnrstratron by the post-tndependence governments A(cordtng to theTask Force

on the Establrshment of a TJRC,'[r]n sprte of the lrbcral [rndependence] constrtutron,
the post-colonral state was autocrattc at rts rnceplron because tt rnherrted wholesale
tl're laws, culture, and practrces of the colonral state'55

94 Whrle rt rs true that the post,(olontal government adopted an economrc polrcy
fra mework based on'Af rrca n socraltsmlwhrch ca me tnr bued wtth values of rn(lu sto n,

human drgnrty, brotherhood and socrallustrce and cou ld have anchored equitable
development, certarn aspects of t h e polrcy, rn partrcu lar rts rmplement,: tron, carrred
the seeds of rnequalrty and economrc margrnalrsatron that would cltaractenze the
Kenyan state rn succeedrng years Other than JUstrfytng prrorrtrzafron of rnvestment
rn cer(arn regrons to the exclusron of others, the tmplementatlon of the economrc
polrcy contarned rn Sessronal Paper No 10 of I 965 took a decrdedly caprtalrst slant,
wrth a lrmtted welfare component

95 ln addrtron, the restructuflng of the state by tlre Kenyatta government soon after
rndependence drd not match, and rn fact undermrned the vtston artlculated tn the
economrc polrcy based on Afrrcan Socralrsm The systematrc drsmantlrng of the
rndependence constttutron (abolrshlng of regronal governments, the strenglhenrng
of the presrdency whrle emasculatrng parltament and the ludrcrary) was rnrmrcal to
the stated goals of Afrrcan Socralrsm that underprnned economrc polrcy As at j 966
when Kenya became a de t'octo one-pafty state, the oppressrve and exclustontst
practrces of the state largely mtrrored those of the colonral state

96 Evrdently, wrthrn the Kenyan contcxt, horrzontal manrfestatrons oF tnequaltty
(between groups and regrons) pornt to the role of state tnstrtutrons and polrcres tn
creatrng or nurtunng rnequalrtres Bothrnthepoltttcalandeconomrccontexts,state
rnstitutrons have played a key role tn medrattng access to e(onomtc opportuntttes
and allocattng resources

r 0'l t
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97 As noted earlrer, economtc margtnaltsatton, and by extenston horlzontal tnequalrty,

rs consrdered by many as a'htstoflcal tnlustlce' Accordlng to some accounts, the

reasons for the permeatron of the lang uage of'htstorrcal tnJrlstrce'rnto the dlscourse

on hoflzontal rnequrtres rs not far to seek, but tt poses partlcular challenqes, ln

a country where for a long trme economrc and poltttcal power has been heavrly

centralrsed, where the state approprrated for rtself the role of berng the agency for

development, and where polrtrcs rs hrghly ethnrcrsed, the hypothesrs of unequal

treatment can be mtsused 56

98 Therefore, the Commrsston notes that whrle rts focus rs to Iook at the role of the

srate, there are multrple factors that have produced rnequallty between regrons

and wrthrn regrons Clearly from testrmonies made durrnq the hearrngs, lt rs

emphasrsed that rnequalrtres do extst even wlthln reglons regarded as relatrvely

advantaged over others Foranyonestudyrngholrzontal rnequaltty, the challenge

rs to rdentrfy wrth clanty elements of that rnequalrty that are attrrbutable to the

state Nevertheless rt rs clear that economlc margtnaltsatton by the state can

take place ln vanous ways, through the drverse lnstrtlrtlons, legrslatton, polrctes,

admrnrstratrve arrangements, and regulattons and practlces

99 The practrces of the colonral admlntstratlon, mostly through rt5'drvlde and rule'

strategy planted the seeds of tnter-elhnrc rancour, but also set off a process that

would produce economrc margtnaltsatron One aspect that s worth dlscusslng rs

how those polrces determtned the outlook and posltron of certaln regrons wrthln

the economY

100. When drscussrng the role of tndtgenous capltal rn the economy, one commentator,

crtes several wnters and posrts thdt the colonlal state facrlltated the accumulatlon

of Krkuyu caprtal rn ways that placed an elrte group of the communrty rn a posltron

to domrnate economrcally rn later years lt ls asserled that

Ip]rror to rndependen(e, state-led Inrtra(rves played srgnthcant roles rn plomotrog the

formatron of the KIkuyu (ap tal and therefore laylng the ba5rs of ethnrc lnequalllres

Prox mrty to rhe caprtal ctty Nartobr and the Whlte Hlghlands scheduled for the

whrre setlle'economy provtded the Klkuytr wlth opportunttres for tnvestment and

accumulatron of caprtal. whrch other groups (ould oot have "

101 The apparently advantaged posrtron occupred by certatn members of the

communlty, drd not change at tndependence, add s the commentator

56 Onlhrsrssuc s.e Socr.ty lor lntcrnatrcn.lD.v.lopm.nl(SlD) lntroduclon loRe.d,,tgson lnequ.hly nK.nya \2404)
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[t]he post-colonral state framework nevertheless stmply factlttated further accurnulatron of
Krkuyu caprtal rn both frnance and agrrcultural sectors Thus, Central Kenya, the heartland

of the Krkuyu, evolved from the coTonral perrod [ar more advanced than others 5'

I 02 Although the rmpact of margrnalrsatron of other large groups and the rmplrcatrons

of caprtalrst development were not addressed rn the rnrtral analysrs of the Kenyan

polrtrcal economy, both phenomena contrlbuted to growrng regronal drsparrties
and tnequalttres rn developnrent 5o

Sessional Paper No. 10: African Socialism as the anchor of economic policy

103 The Commrssron takes the frrm vrew that tn post-rndependence Kenya, thc
seeds of economrc margtnaltsatton of certarn regtons were planted by the ftrst
formal economrc blueprrnt, Sessronal Paper No IO tttled Afrrcan Socralrsm and
rts Applrcatron to Socralrsm' publrshed rn I965 The purpose of the polrcy paper
was to outlrne both the theory and practrcal applrcatron of Afrrcan Socralrsm to
economrc pla nn rng

I04 As Tom Mboya - evrdently one of the marn rdeoloErcal archrtccts of Sessronal paper

No I0 wrtten whrle he was Economrc Plann rng and Development m tntster explarned
, the adoptron of the phrlosophy of 'Afrrcan Socralrsm'was a necessary measure to

anchor the newly- rndependent state, both rn economrc and polttrcal terms

105 Wntrngrnl963,twoyearsbcforethe5essronal PaperNo l0,aaspublrshed,l,4boya

JUstrfies resort to the plllosophy of Afrcan Socralrsm as a chorce drrven by the
need to respond to (ontextual demands rn Afflcan socrety

Afrtcans are strugglrng to burld new 5ocletres and a new Affica and we need a new
polrtrcal phrlosophy - a phrlosophy of our own - that wrll explarn, valrdrfy and help to
cement our expeflen(e 60

106 Havrng narrated the travarls of newly rndependent AFflcan states and the need to
transrtron from colonralrsm on a 6rm phrlosophrcal basrs that was authenttaally
Afrrcan, Mboya offered hrs understandrng of A[rrcan 5ocralrsm, whrch would later
reflect rn Sessronal Paper No 1O He noted that

[w]hen I talk of'Affican Socralrsm'l refer to those proven codes of condu(t n the
Afrrcan socreles whrch have, over the ages, conferred dtgnrty on our people and
afforded them securty regardless of therr statron rn lrfe I rcfer to unrver5al char ty
whrch characterrzed our soctettes and I refer to the Afncan'5 thought processes and

58 XanyL.ga (n 30 ab.ve) See a so Rolhsch td D Elhnc ncqu.trtyrnKcnya Jorm.totModun Ahcan Str/d,.s / t(1969)pp 689 711
59 Krnyrnga (n 30 abovc ) 316
60 Tom Mboya 'Aiircan Socrallsrn Transrtrcn No a (Merch 1963) pp I7-19
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cosmologrcal rdeas whrch regard man, not as a socral means, but a5 an end and entlty

rn the socrety 6'

l07, Sessronal Paper No 10 rdentrFed several oblectrves that are of relevance to the

rssue of economtc margtnaltsatton lt noted that newly tndependent Kenya placed

partrcular emphasrs on the followrng obJectrves polrtrcal equality, socral ,ustrce,

human drgnity rncludrng freedom of conscrence, freedom from want, drsease,

and explortatlon, equal opportunrtles, and hlgh and growrng Per caplta tncomes,

equrtably drstrrbuted.6? The poltcy expressed that applylng Afrtcan Soctaltsm to

economlc plannrng was the best framework of achtevtng the stated obJectlves

l08 The polrcy noted that Afrtcan Soctaltsm was based on two Afrlcan tradlttons

polrtrcal democracy and mutual soctal responslblllty Polrtrcal democracy rmplred

that each member of socrety ls equal rn hls polltrcal rrghts and that no rndrvrdual

or group would be allowed to exert undue tnfluence on the pollcres of the state

The state can never become the tool of speclal lnterests, caterrng to the deslres of a

rnrnonty at the expense of the malortty Accordrngly, the polrcy contarned a pledge

to the effect that'the state [would] represent all of the people and would do so

r m partra lly and wrthout pre1ud rce'u' M utua I socral responsrblllty was regarded as'an

extensron of the Af ncan famlly 5plrlt to the nation as a whole lt lnplles a mutual

responsrbrlrty by socrety and tts members to do thelr very best for each other'The

state acknowledged that rt bore an oblrgarton'to ensure equal opportunltres to all

rts crtrzens elrmrnate exploltatton and dtscrtmtnatton and provtde needed socral

servrces such as educatton, medtcal care and soctal securtty'u'

109 One of the marn forces that drove the adoptron of the polrcy was to respond to

equrty demands, matnly from the black Afrrcan populatton and thus to address

race related dtscrtmtnatton and excluston wrthtn the economy. Whlle Afrtcans were

restflcted to natrve reserves, the whlte settlers occupled fertrle swathes of land all

over the country Moreover, Afrtcans performed most of the unskrlled lobs, whtle

Eu ropea ns held many of the management, professtonal, a nd h rg her techntcal posts

rn the publrc and p vate sectors

I 1O For therr part, Asrans thrtved and domrnated mrddle-level clertcal, techntcal and

commercral postttons The category of Aslans refers essentlally to lndrans, most

of who lnrtrally came to East Afrtca (more accurately brought rn by the Brrtlsh

at the end of the 1800s) to work on the Kenya-Uganda Rarlway Later, they had
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establrshed themselves rn busrness ln a segregated system, Asrans were second-
class crtrzens (wrth Afrrcans at the bottom) They had better opportuntttes across
the board Unlrke Afrrcans, therr chtldren had access to better educatron Before
tndependence, some could attend school wrth Europeans. whtch was the best
educatron one could get

It rs agarnst thrs background that Sessronal Paper No 10 was developed
Presrdent Kenyatta, when tntroducrng the Sesstonal Paper, noted wrth regard
to the adoptron of Afrrcan Socralrsm - a phrlosophy that had already been
contarned rn the rul n9 party KANU's manrfesto - tlrat'lolur Ithe governmcnt's]
entrre approach has been domrnated by the destre to ensure Afrrcanrsatron of
the economy and publrc servrce'"

ll2 Wntrng tn 1970, Rothschtld descrrbed the state of affarrs rnhented by the
rndependence government that provoked Afrrcan clarms [or greater opportunrty
at rndependence

Whereas the statrstrcs on Europeans rn the key o(cLtpatronal groups showed 42 percent
rn professronal and managerlal post5 and l7 per.ent tn tecl.\nrcal and 5upqry 561,y p9r1r,
those for the Astans were 23 percent and 4 percent respectlvely and for Afflcans were
approxrmately one per cent tn the two categoles combrned As to the dtstllbutron of
earnrngs, a srmr{ar lop5tded pattern was evtdent, rn i 962, the small Asran and European
communtttes earned I46 8m rn a totalannual wage brll of tgg gm ln ihe p vate seclor,
29 percent of the regularly employed Europe.rn males earned tnore than fl 8OO per
annum and another 29 percent earned between tt 2OO and ft 799 Comparatlve
statrstrcs For the other communrtres shorved l8 per(ent o[ Asran males earnrng f72O
and over, and one pcr cent o[ the Afrrcan ."

I 13 The Afflcanrsatton programme therefore targeted a range of sectors educatton
(requrrrng 50-50 enrolment rn schools prevrously the prcserve of Errropeans and
Asrans), agnculture (tntroducrng state tnvolvement rn several areas rncludrng
breedrng; land transfers, a resettlement programme that entarlecl buyrng land
from non-Afrrcans and resettlrng Afrrcans on a wrllrng-seller wrllrng-buyer basrs;
provrdrng access to frnance; promotrng creatton of cooperattves and trarnrng)
and, publrc servrce (affrrmatrve actton to tncrease numbers of Afrrcans) 67

114 Whrle the polrcy artrculated the rrght prrncrples socral democracy entarlrng equal
rtghts of partrcrpatron and mutual soctal responsrbrltty (whrch not only entarled
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soflal .justrce but also an oblrgarron on the government to lnlervene rn favour of

the drsadvantaged), there were sertous flaws that lard the foundatlon for economrc

margrnalrsatron rn later years, burldtng as well on a number of drstortlons that

exrsted rn socrety

How Sessional Paper No. l0 fostered economic marginalisation

I l5 lt rs the Commtsston's constdered vtew thar the post-lndependence government

largely got the broad rdeologrcal framework and the fundamentals of economrc

polrcy rrght ln partrcular, the polrcy correctly expressed the state's oblrgatron

thus

The state has an oblrgatron to ensure equal opportunllles to all IIs (rtlzens, eltmlnale

explortatron and drscrlmrnatlon, and provlde needed soclal servlces Such as educatlon,

medtcal care and socral securlly o'

116 However, there are several elementsthattransformedthepolrcytntoafacrlltatorof

economrc margtnaltsatton rather than a mrtlgator of rnequallty Frrstly, although lt

was recogntzed that la nd was prevtously owned communally wrth access regulated

through membershrp ln a parttcular group (clan, ethnrc group), Sesstonal Paper No

1O asserted that a system of secure Prlvate tllle to land was necessary to anchor

econonrc Arowth Yet, the dtverslty of clatms (that rncluded communal trtle that

governed property ln most (onrmunltles tn the pre-colontal era) as well as the

effects of dtspossessron durtng the colonral pertod does not appear to have been

taken rnto account Pnvate tndtvrdual lrtle was tlle only recogntzed tttle through

laws adopted soon after tndependence Thrs became one of the matn reasons why

tlre Sessronal Paper No I0 was heavtly crrtrctzed

117 Expressrng surp se (rn Iespect to non-recognltron of communal trtle to land),

one of the most vehement crrtrcs of the polrcy decrred the fact that'one of the

best Afflcan tradlttons ls not only belnq pr.rt astde but even the prtncrple ts not

berng recogntzed and enhanced'0" Those who testlfled durtng the Commrsston's

hearrngs or made wrltten submtsstons on lssues related to pastorallsts and

economrc margrnalrsatron blamed the land tenure system for many rlls

experrenccd by communtttes because of the non-recognltlon of communal land

tenure Descflbrng the dlspossesslon that pastorallst communltleS have suffered

over the years, M rchael Trampatl, who testlfled before the Commlssron on behalf

of Pastoralrst Development Network of Kenya noted

6E SlssDnal Paper No r0 Prra 11
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There rs also the aspecl of land tenure ln these areas, essentrally most pastoralrsts
do not own Iand rndrvrdually, they own them on communal basrs Managemenr rs

through tradrtronal rnstttutrons, but tndrvtdualrzat on of land ownershrp has come to
undermrne these prrncrples and ha5 also brought about problems ro

ll8 Acknowledgrng seflous abuses that occurred under tl.te land tenure system
srnce rndependence, Chapter Frve of the 2OlO Constttutton recogntzes three
catego es of land holdrng, rncludrng communat land The other two are publrc
land and pnvate land Thrs ts parttal JUsttce for communrtres that have suffered
drspossessron and other tnlustrces because of non-recognttron of communal
trtle srnce 1963 The Commtsston rs of the vrew that approprlate measures must
be taken under the Constrtutron to address and correct rnlusttces that have
occurred under the prevtous land regime that excluded communal form of land
ownershrp

ll9 The resettlement programme undertaken under Scssronal paperNo lOwasstmrlarly
problematrc The resettlement programme operated on a wrllrng-seller wrllLng-buyer
basrs, a polrcy whrch subsequently condemned many to perpetual landlessness l
Whrle rt rs drfllcult to access accurate data, rt rs olten anecdotally suggested (lrat
there are hundreds of thousands, of squatters and landless people tn the country,
largely concentrated tn the former Coast and Rrft Valley provrnces 77

120 lt rs the Commtssron's vrew that rn part because of the deep-rooted dtstortrons
rntroduced ln soctety by the colonral drspensatron and rn parttcular the wldespread
destrtutton credted by polrcres of d rspossessron a nd selectrve em powerment, newly-
rndependent Kenya would have needed a peflod of adl ustment after rndepen dence
to correct the rlls of colonralrsm and address rnequalrtres before rnlroducrng a

caprtalrst market wtth ltmlted state tnterventton rl,r socral programmrnq

Unfortunately, the structures tl'tat had promoted rneq ualtty and margrnalrsat ron rn

tl.re colonral perrod remarned rn place, as an expert wttness noted

There was the srructL,re of the colonral state rtselF and the nte(hanrsms that t prlr
rn place to prefer certarn groUps over others However, wrlh the end of rhe colonral
peflod, rssues oI rnequalrty drd not ]ust go wrth .olonralrsm Unforlunalely, the frrst
government that came tnto power (onttnued some of t hose poltcy chotce5 rn t he po5t_
lndependence era Ihat not only enhanced tt but, tn many tnstance5, even deepened
the rnequaltty'l
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122 ln part because of the lnrus(rces vrsrted on our people by the colonraladmrnrstratron,

the post-rndependence government should have taken concrete measures not

only to restore nghts of the drspossessed, but also to lnstltute measures that would

have corrected extsttng tmbalances tn order to place dlffelent sectlons and reglons

rn socrety on an equrtable footrng as the country embarked on constructrng ltself

after the end of colonral admtnrstratron lnvestment polrcres should have alrgned

to at least these two obiectrves

123 Wrth respect to land for rnstance, rather than commerclallztng resettlement

that skewed access tn favour of those who had money or could access loans,

resettlemenl should have been an(hored on restoratron of rrghts Thrs would entarl

assessrng the clarms of those forcrbly removed from therr land and restorrng them

to rt whrle findrng alternatlve settlement tn cases where for a lrmlted number of

reasons - thtrd'party lnterests, sustalnabrllty ln the use of resources - restoratlon to

spectfic land was lmPossrble

1)4 Those who presented therr vrews on the questron of hlstorrcal land lnlustlces to

the Commrssron appeared .lwaIe that remedytng such lnlustlces would not entall

restrtutron of land rn all cases, especrally where thlrd-party tnterests are tnvolved

Speakrng on behalf of Pastorallst Development Network of Kenya, an organlzatlon

that seeks ro push for tlre lntegratlon of pastorallst lssues ln the natlonal

development agenda, Mrchael Tlampatl Ieltelated the Practlcal soluttons to land

tnlustrces that have been made tn the pa st by vartous aggrteved communltles

At the Eomas Conference on the new corlstrlutlon, I heard pastorallsls say that You do

not need to carry your skyscrapers rn Nalrobr and leave our land You have tlle 5ky5crapers

because rhey work for you, but what rs there that l5 benehttrng us7 5o you do not need to

carry the skyscrapers from Narrobl and leave land ln order to address hrstorlcal rnJustrce5

wrth regard to ance5tral land The quesrton to addres5 rs what we want lf lhe takeover

was by the settlers, yes, a case vr'as ralsed durrng lhe Lancaster House Conference They

sard that they wanted to buy ba(k the land from the settlers who had developed on that

land That drd not conre to be Those are Some of the parnful rssues that wrll have to be

addressed They cannot be addressed lrr a hushed tone They have to be addressed tn

an open and t(ansparent mannel so lhat everybody accepts whatever wrong that was

done We r]ced to ask the questton the Swahllr way Koso Innelonyrko, tulonyele) " lA

mlstake ha5 been made, how do we cortect lt7)

125 Secondly, the lmplementatlon of the Afrtcantsatlon programme - whtch was

armed at rncreastng Afrrcan representatton ln varloug Sectors lncludlng educarlon,

rndustry and publtc servtce - also Ieft much to be destred One commentator has

7a TJRc/H.ns.rdllh.marc Hcarrng on Econom c lJ.rg,nalE.lo. a.d (n 73 abov€)p 35
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noted that among the delrberate actrons undertaken by polrtrcal elrtes between
1964 and 1970 that'undermrned the lrberal democrattc constrtutron and the
values rt underprnned'was the blatant 'ethnrc and nepottstrc approach to the
Afrrcanrsatron of the publrc servrce''e

126 As shown below rn the regronal assessments, the perceptton that over the years, the

composrtron of the publrc servrce or at least the hrgher echelons has mrrrored the
regronal extractron of the prestdent rs wrdely held And whrle the Comntrssron was

unable to access complete data on the composrtron o[ the ptrblrc servtce over the
years, some tables and figures are included at the end of this se(lron that pornt to
thrs phenomenon

l|27 ln addrtron, whrle the philosophy that underprnned the economrc polrcy (Afrrcan

Soctaltsm) appeared to relect both Western capttalrsm and Eastern communtsm -

pragmatrcally pre[errrng to locate Kenya rn the mrddle by adoptrng a non-alrgned
stance dunng the Cold War drvrde - rn practtce, the manner ln whrch Afrrcan

Socralrsm was applied followed a decrdedly caprraltst path, wrth Kenya rematnrng
non alrgned rn polrtrc.rl terms only Elements of the polrcy that would have

anchored a welfare state such as provrsron of socral servrces lrke educatton, health
and socral seculty remarned untmplemented Thrs was explarned rn the polrcy on
grounds of lack of resources and skrlled human resoLlrces

128 The Commrssron asserts that the elements of the polrcy of Afrrcan Socraltsm that
rnclude socral lustrce, equrry and 'brotherhood'could have anchored a welfare
state had th rs path been chosen conscrously As has been shown by the experrence
of many western lrberal democracres, a welfare state ts not tncompatlble wtth the
tenets ofa capttalrst economrc onentatton

1)9 Equally. wrth respect to affirmatrve actron, the Afrrcanrsatron programme that
sought to address absence of Aftrans tn the publtc servrce and varrous sectors of
the economy soon after tndependence should have been rmplemented tn a more
rnclusrve manner, and wrth due regard to rssues of dtversrty

130 From a htstortcal perspecttve, tt ts partly the turn to the West and unbrrdled
caprtalrsm that was one of the marn sources of the nft and subsequent fallout
between Presrdent Kenyatta and Vrce Presrdent Ogrnga Odrnga rn 1966 Whrle
the socraltst Odrnga urged that the government should look East for rnsprratron,
Presrdent Kenyatta opted for caprtalrsm and the West Whrle the .onfl ct was
partly rdeologrcal, Odrnga had accused Presrdent Kenyatta of'betrayrng those

75 C Odhrambo-Mbar The I s. ind r.[ ot the allocrat,c statc h Kenya, n W Oylgr (eds) Ihc portrcs ot nanstlon h Kcnya F.on
X,4ruU lo lvARC (2003) 59
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who struggled for a nationaltst, tnclustve cause' The departure of Odrnga from

government, hrs banrshment and the stdeltnrng of hrs supporters would cement

the lrberal economic poltctes only three years after tndependence

I 3',] Thrrdly, and perhaps more rmportantly, the delrberate decrslon expressed rn the

polrcy to pnon ze rnvestment tnto'hrgh potentlal reglons'to the excluslon of 'low

potentrat'ones rs key to economtc ma rgtnaltsatton of the regtons profiled here The

poltcy stated at paragraph I 33 of Sessronal Paper No I0 reads as follows

One of our problems ts to dectde how much prlorlty we should glve rn lnvestrng rn

less developed provrnce5 To make the economy as a whole grow as fast as possrble,

developmental money should be tnvested where rt wrll yreld the largest lncrease rn net

oulput Thrs approach wrll clearly favour the development of areas havrng abundanl

nalural resour(es, good land and rarnfall, transport and power factlttres and people

receptrve to and actrve rn development 70

132 Many who made representattons to the Commlsslon rdentrfied thls lnvestment

polrcy as the root of rnequrty and economrc margtnalrsatton of certatn regtons

Accordrng Alr Herst, the polrcy paper left the colonral structures of rnequalrty rntact

IT]hr9 polrcy paper drd not deconstru(t the colonral logrc that led to basr5 for rnequallty

by advocalrng a drscrrrnrnatory polrcy rnvestment oI government re5ources

133 Part of the problem was that what (onstttuted'h rgh potenttal'a reas was defi ned very

narrowly Paragraph I 33 of Sessronal Paper No'l0 stated that development would

be drrected to areas havrng abundant natural resoLlrces, good land and rarnfall,

transport and power factltttes and people receptrve to and actlve tn development

These happened to be areas prevrously desrgnated as'Whrte H'ghlandsl largely

rn Central and parts of Rrfi Valley regtons The effect of the narrowly defined'hrgh

potentral area'has been that any area that cannot grow certaln ctops rs consldered

wasteland more or less Testtmontes, rncluding those from partlclpants ln F6Ds

countrywrde were very crtttcal of the state's hlstorrcal prefelence for cash crop

farmrng to the detrrment of ltvestock keeprng that ls the marnstay of the economy

rn arrd and semr-arrd lands (ASALS) regtons classrfied as'low potentral'

134 The ASALs constrtute about 80 per cent ofthe country's land mass and rt rs home to

aboutlOmrllronpeople Notrng that the polrcy excluded and led to the neglect of

pastoralrst areas and producttve economlc actlvlty, Abdlkadlr Kaaru Gullet stated

TheSessronal PaperNo loofKenyaofl965clearlydrstnbutedthelesourcesofKenyato
reqrons consrdered to be hrgh potentral areas The benchmark for h gh potenttal areas rs

agrrcultural land produqng coffee, tea or pyrethrum or cash crops That ls where Kenya

76 Sassronat P.per No 10 prral13



dr5tnbuted rts resources Nor(hern Kenya was not consrdered as one of the hrgh potenlal
area5 rn terms of lrvestock and lrvestock productron ln other words, areas that do not
produce coffee, tea or pyrethrum are consrdered to be low potentral areas wtth no much

benefit to the government Therefore. there rs no much need to rnvest tn them tn terms of
educatron, water and other rnfraslructure

135 lt rs rmportant to note that some regrons that would fall rnto the classrficalron
oF'hrgh potentral'areas because they meet at leasr some of the cond ttons set

n Sessronal Paper l0 l'rave suffered marg nal satron [or other reasons Thcse are

explored rn sectron three of thts chapter ln addrtron, rt rs worth notrng that the
vrew that certarn regrons, rn partrcular the former'Whtte Hrghlands'benefitted rn

therr entrrety from the tnvestment poltcy ts tnaccurate Wtthrn tl'rese areas, there
are pockets that benefitted more than others, wrth some not benefittlng at all An

expert wrtness stated

Over trme. t rvas recognrzed that there !^,erc gaps rn thr5 lthe polrcy of p onttztng
Investment rn aertatn areasl Whrt was rntcnded was that even rn thc5c areas that
were berng tarqeted, the rt,sources drd not nece5sanly go towards ensrtr ng equ table
developmenr rn lhat area rtself There were grolrps that be|efited a lot more than others ,'

136 Where there has been rnvestment rn margrnalrzed regrons over the years, planntng
has been drrven by wrong pnoflttes or by conslderatrons that do not assrst the
rntended bene6crates, tn part because decrsrons have been made tn Natrobr

5peakrnq rn relatron to mtsplaced tnvestment tn certarn pastoralrst areas, another
expert wrtness observed

Thls rs what my colleague alluded to rn terms of development tntttatlves for pastoralrst

areas berng decrded rn Narrobt I do not know whether you lvent to LarkrDra to a place

called 'lr,4ugogodo; where there rs a vcry brg ccrcal store and yet thosc people do not grow
any ccreal5 bccause they are pastoralrsts E5scnttally.youseethelcvclofdrsorganrzatronrn
terms of plannrng [or ccrtarrr contn.runrt|es So, wo fccl th,rt thcso arc some of the aspccts
thar have broL,qht about economtc margtnallsatton -N

137 What rs clear rs that Afflcan Sooalrsm - albett under a drfferent name, Nyoyotsnt or
Nyayo phrlosophy - would remarn relevant as an rdeologrcal framework contrnued
to rnform government economrc plannrng and the government's approach tn
general Soon after takrng over from Kenyatta rn 1978, Presrdent Mor had declared
that'nttofu?ta nylya' I wll follow the (Kenyatta's) footsteps) meanrng thar he
would ensure contrnurty oI the prrncrpal rdeals, polrcres and phrlosophy pursued
by Kenyatta
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138, The Nyayo phrlosophy would later be expressed rn an acclatmed book by Mor "
Cfltrcs have argued thar the manner rn whrch the phrlosophy of Nyoyotsm was

practrced led Mor to perfect most of the negatrve practtces predomrnant ln the

closrng years of the Kenyatta era, Such as neo-patfl mon tallsm and corruptton '0

139 ln hrs communrcatron to the Commtsston, former Prestdent Mol re]ects the ldea

that any part of the country was marglnallzed under hts rule He wrltes that the

central plank of hrs regtme was tnclustve development'

The brggest agenda of nly govetnment wa5 to dlstnbute resources equrtably to all

parts of the country I cannot agree, even for a fleettng moment, to make reference to

a so called 'socto-economrc margrnalrsatron'of any part Kenya, by my government'1

l40 Wrth respect to specrfrc reglons - Nyanza, Northern Kenya (former NFD) and

North Rrft- that have often dom rnated narrattves on marglnalrsatlon ln the past,

Mor crtes varrous prolects and the vartous Personalltres (especrally from Nyanza)

who served rn key posttlons ln hls admlnlstratlon as part evtdence of tncluston

For North Eastern Jnd North Rrft, Mordentes margtnalrsatron, whrle affrrmrng that

all was done to rnclude Kenyans from those parts of the country He attrlbutes

challenges faced by resrdents of those regions largely to natural causes

As the other areas namely Northern Kenya and Rtft Valley Provtnce, these areas faced a

natural drawback of bernq dry and arr4 The speed of development rn areas whele the

clrmate and weather are not aonduclve (annot be compared to area5 where land ls arable

and ,)(cessrble by road Desprte these natural tmpedrments, my government made a brg

effort to reach our people there, and today, desprte all the challenges, Ille people of the

dr y areas feel as Kenyans, as the re5t of the crlLzens I .realed the Reclamatron of Arld and

Semr-ard Lands mrnrstry and appornted Hon -rustus Ndotro as lt5 hr5r mlnrstel Thl5 was

one of my attempts to speed up developmenl In Ihe arld areas rr

141 Whrle some rnrtratrves were launched to upltfl these regrons, especrally the ASAL

regtons, rt appears that measures taken were both tnadequate and tn some cases

lnappropflate Creatrng Structures does not always translate lnto results on the

ground The assertron by the former presrdent that the resldents from Northern

Kenya feel lrke Kenyans today does not reflect the perceptlons recorded by the

Commrssron Whrle expressrng optlmtsm that the sttuatton could change under

the new Constrtutron, the ma1onty o[ those who spoke from Ihese reglons (as rs
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shown rn testrmonres rn thrs chapter) categoncally stated repeatedly that even

today, therr experrences have made them feel 'less than Kenyanj 'as forergners'or
'unwanted outsrders rn thetr own country'

142 Qurte clearly, rt appears that Prestdent Mor was and remarns out oftouch wrlh the
Irved realrtres of Kenyans across the country

Political power and e(onomic empowetment

143 ln part because of the nature of the state (power and resource concentratton at tlre
centre) and rn part because of ethntctty, a clear lrnk can be seen berween eaonomrc
fortunes of partrcular regrons and control of polrtcal power Hold onto power

allowed ethnrc elrtes to accumulate wealth, rnvarrably wrthrn the group ln reference

to the Kenyatta regtme, tt rs noted that 'power was rncreas ngly concentrated rn

the Krkuyu elrte who rncreasrngly excluded elrte from otlrer ethnrc groups from
the centre ir Whrle the Commrssron rs unable to confirm these statcments, stmrlar
sentrments have been expressed at dtf{erent tlmes wtth respect to the l\lot and
Krbakr admrnrstratrons Concentratron of polrtrcal power rn tlre hands of the Krkuyu
elrte also provtded opportunr es throug h whrch the group could accumulate caprtal
Polrtrcs and economy be(ame tntertwtned Thrs rs a phenomenon that has contrnued
to underprn Kenyan poltttcs

144 The ctrcumstan(es under whrch Danrel arap Mor assumed power rn 1978 - amtd

)ostlrng among the rultng elrte to succeed Presrdent Kenyatta - and how hts 24-year
presrdency evolved rs explarned thus,wreldtng polttrcal power meant economic
prospenty for the rulrng group, whrch can be aptly descrrbed tn terms corned by
.Joseph Karrmr and Phrllrp Ochreng as'The Famrlyl refernng to rather close pol trcal
conndants and busrness people tred closely to power as opposed to'famrlyl blood
relatrves,i' Throup and Hornsby observe

Under Kenyatta, the Ktkuyu had come to domrnate buslDess and commer(e, the
crvtl servrce, many of the profe5stons and, of course, polLtt.s wrth a comparatrvely
elaborale communt(atton5 and power rnfrastructLrre, Krkuyu land lay at the heart of
the Kenyan economy rn a way that tlre Kalenlrn areas, the core of presrdent Mol,s new
coaltron, drd not 3,

145 Karrmr, Ochreng and Asrngo recount the tntngues surroundrng attempts towards
the end of Ke nyatta's lrfe by members of 'The Fa mlly'to u nderm tne t he accesston by

rJ Kaiy,.ga (n 60 .bovc) 3IE Barcs Rrl 8./o.r./ rhc ,rrarte o! the nar\et fh. pohncat oconany ot dgrcutrnat dev.tapn.nt n)

tr S!. Jos.ph Kaflm.nd Ph rp Ochrcng Ih. K.nyand S./cc.sj,or l1g80)
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Mor, the constrtutronally desrgnated hetr, to power'6 Whrle rewardrng those who

had supponed hrm among the Krkuyu elrte (rn Partrcular Mwar Krbakr and Charles

Nlonjo (Klbakr became Vrce-Presrdent, whtle Nlonlo was retatned as Attorney-

General, only to be ousted four years later for alleged lrnks to the 1982 couP

attempt and hrs rumoured clandesttne attempts to selze power) as the llmlted

data avarlable to the Commtsston shows (see tables at the end of thrs sectron), Mol

found rt necessary to create room for the Kalenln elrte not only by expandrng the

patronage network beyond Central Kenya, but also by purgrng the publtc servrce

146 As Mor embarked on thrs endeavour of rncludrng the Kalenjrn, the casualtres

were rnevrtably Ktkuyu N4ot's response 1o tncreastngly crltlcal and'uncoopelatlve'

Krkuyu elrte was'swtft and economtcally damagrng to the uncooperattve Ktkuyu

eltte, who bega n to lose out state-med tated eco nom tc opportu nrtles to rhe Asrans

and a few Kalenltn front-runners'r'Complarnts leveled agarnst Presldent Klbakl

at the end of hrs ftrst term and whtch were expressed to the Commrsslon suggest

that a srm rla r pattern was repeated, wlth the maln casualtles belng Kalenrln

14? Commentators attrlbute Mol's recourse to authorltarlan rule at the start of the

l98Os - only two or three years after assumrng power - to hls lnabllrty to'rule

through consensus due to the recalcttrance of the Krkuyu elrte' The attempted

coup rn 1982 appeared to remtnd Mol of the rnseculrty of hrs rule and he would

rmmedrately move to destroy any oPposrtlon and to slrengthen hrs hold on

power. ln succeedtng years, the Mot regtme ts satd to have attempted to deny

Krkuyu busrnessmen opposed to lts rule state lnedrated economlc opportunltles

and rnstead elected to work wtth Aslan buslnetsmen lo undercut what was

pc'rcerved as tlrreat denved from the economtc power of thts eltte,n3 Leaders who

worked closely wrth the admrnlstratlon are sald to have flourrshed economtcally

148 The rntersectron of poltttcs a nd power ln a context where the prlvate sector remalned

rnslgnrficant over the years herghtened polltlcal comPetltton and rncreased

opportunrlres for confltct over resources betause the state had posltloned rtself as

the rnarn agency o[ development and'dtspenser of largessei ln the Commlsslon's

vrew, thrs srtuatton has had parttcular rmportance for economlc marglnallsatlon or

rnclusron, rt meant that economtc fortunes of rndtvrduals and groups depended on

therr acqursrtron, holdrng and wteldrng power or proxlmlty to lt

14g Polltrcal competttron, as noted earlter, became a zero-sum game wtn and be

rewarded, lose and be margtnaltzed, unless yor-t could frnd some relevance rn the

rulrng elrte struggles to hold onto power One commentator notes Irghtly that

!6 Perer O Asrngo (n 0o zbov!) 20'22 Throlp .nd Horntbv (n a5 .bove)

17 Asrngo (n E0 abovc) P 21

!E Asngo (n 0O abov!)p 23 Xas,ir N .d Crvrl Soc,cly and o.mocracv rn Alrrca Cr,hc:l P..sp.clrv.s (1994)116
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'the state became the rnstrtutron cntrcally necessary for changrng the economrc

fortunes of rndrvrduals and therr ethnrc constrtuencres ie Thrs struggle rn turn led

to the growth of clrent-patron polrtical relatrons on whrch the polrtrcal structure
was constructed ln some degree, thrs explarns why, upon the easrng of the
authofltaflan one-party structure, polrttcal contest rn Kenya has been a vtolent
affarr from the 1 990s

150 Havrng rdentrfied the three factors that created and strengtlrened class drvrsrons

rn Marx's Europe (the concentratron ofeconomrc power, absolute and unrestrrcted
pnvate ownershrp and, the close relatronshrp between econom{c power and
polrtrcal rnfluence) Sessronal Paper No, 1 0 proposed that the applrcat on of Afncan

5ocralrsm would elrm rnate these problems, assertrng.

[t]he con(ept of polrtrcal equalrty rn Afrrca rules out rn pnncrple the use of economt(
power as a polrt cal base The vrgorous rnrplementalton of tradrr onal poltttcal dcmo.racy
n the modern settrng wrll elrrntnate, therefore, one of the ( trcal fa(tor9 promottng class

drvrsons The pol cy of Afrcan Socralr5m to control by va ous means how productrve
resources are used elrm nates the se(ond of the factors supportrng a class 5y5tem Wrthout
rts two lupportrng allres, the concentatton of economtc power cannot be the threat t
once was'o

It can be argued that althtugh sessronal Paper No lO flghtly tdentrhed the danger
of concentratrng economrc power rn polrtrcal hands and ptedged to combat rt,
hrstory bears out the fact tl'tat there has bee n complete failure rn th rs regard Kenya

rs ranked as one of the most unequal countflcs rn Afrrca Whrle the Commtsston
cannot confirm thrs. vrews were expressed that economtc power ts concentrated
rn partrcular elrtes who have held polrtrcal power at one potnt or another and
rnvarrably, some of the flchest Kenyans have erther been part of the rulrng eltte,
senror publrc servants or busrnessmen who at one trme had a close assocratton
wrth power through vaflous networks Thrs rs not to suggest that assoctatton w th
power has been or rs the sole orrgrn of economtc fortune

r5l

trrli

152 As shown subsequently, hrstory deptcts rhat there have been clear lrnks between
polrtrcs and economrc fortunes/development of ethntc communttres and regrons

over trme One tndtcator that ts a good marker of economtC margtnaltsatton or
rnclusron rs physrcal rnfrastructure,tnpartrcularroads Anecdotal evrdence suggests
that by the trme of Kenyatta's death rn 1978, of all regrons, Cenlral Kenya had the
most well-developed socral rnfrastructure, rncludtng roads These would later
suffer neglect and deteflorate under Mor, whrle Rrft Valley garned the advantage rn

thrs reqard

E9 Ka.y'nga (n 30 abovc) 31E

90 SesslonalP.per No 10 para 3l

II



r,, 0 ilt

I53. Under Krbakr, CentralKenya arg ua bly has the best road network rn Kenya wrth the old

ones havrng been replaced and new ones burlt, Whrle there could be an economtc

ratrondle, and whrle rt rs true that some other regtons have seen an improvement

rn part of therr road rnfrastructure under Krbakt (wtth Northern Kenya getttng rts

frrst tarmac/all-weather road stnce tndependence the lncomplete lstolo-Moyale

hrghway), rhe fact that the first'5uper' hrghway (Narrobr-Thrka) leads to Central

Kenya perhaps conhrrns the lrnks between poltttcs and economtc development

that became a norm rn post-rndependence Kenya lt has been suggested thal tt rs a

contrnuatron of the flawed and brased polrcy (contarned rn Sessronal Paper No 10

of 1965) that pflorrnzed development of'htgh potenttal areas'over'low potenttal

areaS'

lnstru mentalising ethnicity and Patron-client political relations

154 ln revrewrng academrc ltterature when attemptrng to dragnose the problem ofthe
post-rndependence Afrtcan soctettes, Eerman cltes Ihree marn tssues Patronage,
corru ptron and lflbalrsm to wh tch he refers to as'the evll trtu mvtrate''' Of trtbaltsm,

he wrrtes as follows.

Iolf the three,'tflbalrsm'appeared Io be tlre underlyrng basrs of Ihe olher two, lhe

{oundatron ol the power of the'tsrg Men'and the c,'ttch'all explanatron rn acad('mrc

analysrs, as well as the mass medta, of c,rtastrophrc polrtrcal farla.rre on lhe [Afrrcan]

contrnent "r

I55 As rs evrdent so far, the relattonshlp between ethnlctty and soctal, economlc and

polrtrcal opportuntttes rn Kenya has been clearly pronounced over the years,tl

Ethnrcrty has over the years been manlpulated for poltttcal and economtc gatns

Beca use of wea k democra Itc and accou ntabrllty lnstltutlons, the attltude that the

elrte have towdrds state power (that rs to be used towards personalenhancement,

prestrge and socral status rather than rn the servtce of Some tdeal or publrc aood)
has persrsted " Polrtrcal ntantpulatton of ethnicity ls almost a tradltlon ln Kenyan

polrtrcs e5 It has been a common practtce for polttrctans and offtcrals to use stale

power and rnstr(utrons to promote thetr own rnterests or those of thelr ethnlc

groups" Thrs rs achreved through rntrmrdatron, vrolence and other forms of

terror agarnst real and rmagtned enemtes e7 Nowhere ts ethntctty more at play

91 lnrroduccd rn 3n an cl. by John Sl.ckho{rsc LIl.d Ar. lhe I9 Mrn Cornrnq Bacl? publ,sh.d rn G/oDc .rd M.r/(Canada) 6 Aprrl

1996

Bcrman Erucc J Elhnroly pelronag. and th. Afrrcan slale lhe polrl cs ol unovl natonahsm a/rc., ar.rrsll 996) pp 30t 3a 1 306

Erhnrc ln.qualrlres rn Educalor n Ken'Ja lnle Ehan.lEducaton Journ2lVal5, No 2,2001Cenlrc fo. Devclopm.nt Sludl.s
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than rn the polrtrcal arena Ethnrcrty has become, not only a basrs of polrtrcal

support, but also of polrttcal ma rg rna lrsatro n e3

I56 The polrtrcal class has, srnce rndependence been accused of manrpulatrng
ethnrcrty rn the capture, consolrdarron and hold onto poweree Jomo Kenyatta
burlt hrs power base among the Grkuyu, EmbLr and MerrJ (GEMA) communrtres,
excludrng the malolty not only from the polrtrcal, but also from the socral and
economrc spheres oI the state, Former presrdent l\,4ot, once tn power, proceeded
to consolrdate rt wrth the Kalenlrn communrty, resulttng tn tts ethntc domtnatron
and hegemony over state rnstttutrons The collapse of the Natronal Rarnbow
Coalrtron (NARC) that swept Ktbakr tnto power only two years rnto hrs frrst term
was largely due to the exclusron, or percerved exclusron, of non-GEMA players
who had contnbuted to Krbakr's vrctorV tn 2002 In the 2007 and 2Ot3 General
Electron, both domrnant srdes appealed to ethnrc bases

Limiting spread of economic empowerment: Control and selective
impoverishment

157 Accordrng to one author, the heavy relrance of pr vate caprtalon polrtrcal patronage
and state-medrated commercral opportunrtres for economrc advancement tended
to curtarl the scope [or a large-scale pflvate enterpnse sector lndeed most of the
large caprtaltsts who emergcd were marnly Krkuyu elrtes wrth close ltnks to the
Kenyatta regrme Therr rnterests had been secured by the formatron of GEMA rn

1971 GEMA was created to secure the soctal and economtc tnterests of Central
Kenya communtttes Whrle Kenyatta was the patron of the organrzatron, leadrng
mrnrsters served as officrals (Julrus Krano, Mwar Krbakr, Jerenrrah Nyagah, Jackson
Angarne, Matna Wanlrgr and Nguret) but were later replaced by busrnessmen
notably NJenga Karume and Krhrka Krmanr to lower the polrtrcal pro6le of the
organrsatton followrng publrc uproar GEMA rs sard to have become the marn
vehrcle for organrzrng caprtal and acqursttrons, rncludrng land purchases

158, Commentators note that the state had an tnterest tn matntarnrng a ttght control
over the srze of the prrvate sector State control over fhe srze, nature and mrx
of the emergrng Afncan capttaltst class appears to have been hrnged on the
premrse that an'expanstve capttalrst class would deprrve the polttlcal leaders
of the abrlrty to mobrlrze economtc opportuntttes and resources for polrtrcal
patronage purposes',on

96 O Jurna & l"l lvunenc'Ihe Colonral Polc,.s ot S.gregalrng lh. (*uyu Qaa?) 2 lhtcnahon.l Joma / o/ lhe Srnoo/ or Soc,./
S./erccs l6
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159. With hindsight, and in the context of client-patronage political rclations described

here and elsewhere, it can be concluded with certainty that the com position of the

Cabinet appointed by presiderrts over the years since irrdependence have been a

good marker of inclusion across several scctors (poli(ical, social and economic).

The rables below reflect the evolution under the adn]inistratlon of the first three

presidcnts.

160 For Presidenl Keny.tta, while hls firsl CabLnet reflected a national outlook, there

would be a dran]atic shift only three years after independence, esljecially aftel the

f,rllout between the President and the Vice-President Oginga Odinga, which would

intensrfy in tire 1970s as the elrle around Kenyatta (largely fronr his Ki,rmbu turf)

consolidatecl power and plotted Kenyatta's successiorr. Five rnalor events would

pu n(tuate and affec t th rs evolutron: the fallout, expu lsion, and ba n ishment of Od inga

from politics (1966);'"' an unreported heart attack suflered by Kenyatta (1966); the

assassination ol Tom Mboya (1969); the assassination of lM Kariuki in 1975 (a former

confidant of Ke'rvatta from Nyeri who was apparently seen as a challenge to the

Kiambu group) and; 'Change the Constitution' campaign (mounted allegedly to

prevent the then Vice-President Moi from succeeding President Kenyatta). These

events were to dictale changes in the Cabinet and government in general as the

g roup around Presrdent Kenyatta took rleasures to consolidate power.

101 Odnqa wculd hever conlesl eleci,on asaLn unll 1992 wlren nrultparly pollLcs rlas Ie nnoduced Ke'yalla a

wolld under lhe one parly r!le - deny hrrn aid Irrs close a|es the opporllnrly io corrlesl any po lcalseal

,11



Toble 1: First (Republican) Cabinet in lndependent Kenyo (1964)

MINISTRY

Presrdent

Vrce-P.esrdent

.Jugtrce and Constrtuoonal Affa rrs

Attorney-General

Frnance and Economrc Plannrnq

Forergn Affarrs (prevrously Srate n PM Ofice)

Internal 5e(uflty arrd Defence

EduaaIron

Heallh and tlousrng

State, Pan Afncan Affa[s

Agr culture

LocalGovernment

Comnrerce and In d u stry

Work5, Communrcatron5 and Powerr

Labour and Socral Scrvrccs

NaturalResources

lnformatron, Broadcasttng, Tounrm

Lands and Settlement

Home Affarrs

Cooperatrves and Marketrng

NAME

Jomo Kenyatta

Ogrnga Odrnga

Tom Mboya

Chatles Nlonlo

lames 6 chLrrLr

Joseph Murumb

NJoroge N,1ulr g;l

[4bryu Kornange

Vacated by Nloroge Mrngar

loseph Otrende

Bru(e Mackenzre

Samuel Ayodo

lulrus Krano

Dawson Mwanyumba

Elrud Mwendwa

Laurence Sagrnr

A(h1eng Oneko

Ja c kson Angarne

Danrel Mol

Paul Nger

ETHNICITY

Krkuyu

Luo

Luo

Ktkuyu

Ktl uy!

Goa n -Ma asa r

KrLuyu

Krkuyu

K rk uy!

Luhya

Vr'hrle Settler

Luo

Krluyu

Ta rta

Ka nr ba

KrS rl

Luo

Meru

Kalcnjrn

Kamba

Sout<?: SIotp Hau\e wcbgte ldotnnnn coblnet) wltll omendment\
by lha Canl)Bran rc tcnc(t the tepublrcon cobncl

161 lt should be noted that as Plme Mrnrster durrng the 6 nlonths 'domrnron status',
Kenyatta had appornted a cabrnet, largcly a Krkuyu-Luo coalrtron (the rwo largest
ethnrc groups at rndependence and tl'te domrnant ptayers rn KANU), When Kenya

became a republrc on I2 December 1964, chaniles were made to the constrtutton
and new mrnrst(es were created (lnternal Securlty and Defence) The cabrnet was
reorganrzed slrghtly to consolrdate power rn Kenyatta's Krkuyu confidants held
core mrnrstnes tn government Kenyatta would accommodate only two from the
opposrtron when KADU (the party of mrnoflty t nbes dom rna ted by Coastal groups,
the KalenJrn and Luhya was drssolved) These two were Danrel arap Mor of KADU

and Paul Nger of the Afflcan Peoples Party (largely a Kamba-domrnated party)
Ronald Ngala (Coast), the leader of KADU who l'rad been Ieft out when the parrres

merged, would be brought rnto cabrnet rn I966 to bro.lden the polrtr(al base after
the srdelrnrng of Odtnga and the Luo from government

1a
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162 Kenyatta would reorganrze hts cabtnet rn 1969 (after Mboya's assassrnatron) and

agarn rn 1975 (after JM Karrukr's assasstnatton) Out of a cabrnet of 22, there would

be 7 Krkuyu holdrng the core mtntstnes of securrty, energy, finance and foretgn

affarrs (he retarned hrs key people from the last cabrnet); 2 from therr allred

communrtres wrthrn GEMA (1 Meru and I Embu),2 Luo,2 from Coasu 2 Luhya,2

(Kalenlrn), 2 KrsI, 2 Kamba and 1 European lt Is rnterestrng to note that rn Mor's

first Cabrnet, there were l0 GEMA (8 Krkuyu, I Embu and 1 Meru), 3 Kalenrrn, 3 Luo;

3 Luhya, 2 Kamba,2 Ktsl; 2 Coast (1 Drgo and 'l Tarta), and 1 Maasar ln fact, Mor

had decrded to retaln all mtntsters from the Kenyatta Cablnet who won electtons,

Buckrng the trend that came to reflect tn all posl-rndependence cablnels (where all

'power'/'establrshment/core mlnrstrles of Ftn a nce/Econo my, Securlty, Energy and

Trade/Commerce) have been held by members from the presrdent's ethnrc group

(or close confidants), only one mrnrstry out of a cluster of 5 was held by a Kalenlrn

(Nrcholas Brwott) rn I979 Thrs was to change tn later years

163 Mor's last cabrnet (January 1998) when he was servtng hts last term, secured after

drvrsrve and acnmonrous electtons, was the perhaps least tnclustve (of all hrs

governments srnce '1979) For the first trme srnce rndependence, there was no 5lngle

Krkuyu or Luo rn the cabrnet ln the ethnrcally charged 1997 prestdentral electron,

whrle GEMA communtttes voted solrdly for Krbakr (1 9 mrllron) cataPUltlng hrm rnto

second posrtron behrnd Presrdent Mor (2 4 mrllron), the Luo, Luhya and Kamba also

voted along ethntc ltnes wtth Rarla Odtnga obtalnrng (660 000), KlJana Wamalwa (500

000) and Charty Ngrlu (400 000) respectrvely The only membel of the cabrnet from

the GEMA cornmunrties was Joseph Nyagah, son of ..leremtah Nyagah from Embu,

who hrmself was a long-servtng cablnet mrnrster from 1 963 to 1992 '0r

164, The outlook of the last cabrnet would change several ttmes over three years as Mol

maneuvered to muster a wrnntng formula tn hts Successton plan On 11 .June 2000,

the cabrnet was reshumed wl'ten KANU entered a coalrtron - the first srnce I963 '

wrth Rarla Odrnga's Natronal Development Party (NDP). Ralla Odlnga and 3 others

from NDP would lorn the cabrnet but resrgn rn 2002 together wrth other long-

servrng KANU mrnrsters when N4ot destgnated Uhuru Kenyalta as hls successor,

Wrth an eye on the successron, Mor would make further changes to the (abrnet ln

November 2oo1 Havrng earlter nomtnated Uhuru Kenyatta to Parlrament (he had

lost the contest rn 1997), Mor would elevate hrm to cablnet, together wrth several

other GEMA leaders

102 ll js not.Ue th2l.vcn wltr th. banrshm€nl.n6 erc.lusron otlh. Luo poltrcelry and cconorn€ll/ donng Kanyafias lrmc lhat.wolld
.lways b. al te.sl singt. Luo rn hrs CabrEr Du.hg ldors lrme his conlesls fllh Kr[uyu clrlc noMrlhsl.ndng Mol would rnc]loe

s€veral K k!y! m cab cl KbakrwoltdserlcashsVPlortryaarssnc.l9TEwhErrhcwassucceadedbyKaranla anolllel Xrkuyu

Karanla woub U. succ..Jcd by Sado[ S.rroL who n.s rumolr.d Krl(uyri roolsv?o!ld serv.lor l3ylersbclo.c hrs d]sm ssalm lall
2002 l!sl a lew nonlhs b.lorc clccnons

rl/ri.'iirriltr'.1 L 'I
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165 One of the marn rssues around whrch the coalrtron cobbled together by Rarla

Odrnga mobrlrzed votes rn the 2007 presrdentral electrons (and perhaps served to

herghten chances for tlre vrolence expeflenced after the 2007 electtons, was that

although Krbakr had assumed power on a popular multr-ethnrc platform, he had

reverted lo the practrces of old by packrng government and the pu blrc servrce wrth

people from hrs ethnrc ongrn regron

166 ln part because members of the Kalenlrn comn'tunrty had tlrrrved at hrgh levels

of government under Presrdent Mol, they became the marn casualty under the

new admrnrstratron as Krbakrcreated room for a new group Other than hrsto c

Iand rnJUstrces (largely blamed on Kenyatta and Mor by those who testrfied), rt

rs possrble that the d rse nc ha ntm e nt wtth Ktbaktover percerved ma rg rna lrsa tron

of certarn elrtes would translate tnto the brtter conflrct that transformed the Rtft

Valley rnto tlre vJorst theatre of the post-electron vrolence (PEV) rn 2007/2008

161 The composrtron of (abtnets and other key government postttons (shown

rn the tables above and below) appears to reflect the cl ent-patron polrtlcal

relatrons descrrbed elsewhere But tt also, as noted, serves as a relattvely good

measurement of polrtrcal and economrc rnclus on The practrces of exclusron

by successrve post-rndependence governments acrosg sectors would result rn
rneq ua lrt res and regronal rm ba la nces d e sc rrbed tn pa rt tn the followrng sectron

168 The effects of rnequaltlres attflburable to the govcrnment are vrstble today
rn vaflous reglons Whtle poverty rs a nattonal problem. overall, economrc
margrnalrsatron rs marked by dtsproporttonate burdens of poverty for certarn

regron5

169 Accordrng to a report by the Mrnrstry of Medtcal Servrces,,0r poverty rates rn

2006 were ranked as follows North Eastern 73 9 percent, Coast (69 7), Weslern
(52 2), Nyanza (47 6, Eastern (50 9), Rrft Valtey (49), Central (j0 4) _and Narrobr

2l 3 percent Thrs reflects, for some regrons that have suffered margrnalrsatton
throughout the rndependence penod, thc cumulattve effects of economtc
neglect Specrfrcally, the effects of economrc margtnaltsatton rnclude lack of
socral rnfrastru(ture and lrmrted or no access to key servrces such as heatth
facrlrtres, schools, food and water, shelter and socral welfare

103 M,n,slryofH€allh FaclsandFrgLrr.sonH.alhandHealhRcElcdlndcators(2008)
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Table 2: Ethnic composition of the government, 1969

Ethni( group

Krkuyu

Luo

Luhya

Kalenl n

Kamba

6ustt

MrJrkenda

Tarta and Taveta

Meru and Tharaka

Embu and Mbeere

European

Somalr

Ma sa ar

45ran

Other

Total

Mrnirtrrs*

7(3090)

3

2

2

2

2

l

l

l

l

I

0

0

0

0

Permanant
tc<rettrirs

8 (38%)

3

2

2

2

2

l

I

0

0

0

0

0

0

0

21

Airist.nl
ministcrg

8 (21%)

2

8

4

2

2

2

0

2

1

0

2

I

2

38

Populrtron,
1969 (.nsut

20%

14

I30,6

I lyo

I l9o

69to

5qo

1o/a

5a/o

)ah

20h

1o/o

1Yo

90/o

100

'MrnL5tcrs rnclude the Prcsrdenl and the Altorney_General

Sout<c Hotntby C, Kenyo A llttloty Snce lndependPncc QA12) p 221

Toble 3: Lost Kenyattd Cabinet (1978)

MINISTRY

Pre 
'l 

de nt

VP and l'lome Affarrs

A(torney General

Ftnance

5tate, ProvLncral Admrn

Oefence

torergn Aff a r5

Lo(alGovernment

Agrr(ulture

Lands and 5ettlement

Informatron

Health

Na(uralRe50ur(es

Power and Communrcatton

N AME

Jomo Kenyatta

Danrel Mor

Charles Nlonjo

M\aar Krbakr

N4bryu Kornange

James Grchuru

NJoroge Mungar

JuI us Krano

Eruce MacKenzre

lackson Anga ne

.Jeremrah Nyagah

Omolo okero

WrlIam Odongo Omamo

Ronald Ngala

ETHNICITY

Krkuyu

KalenJrn

Krkuyu

Krkuyu

K kuyu

K kuyu

Krkuyu

K rkuyu

Wh rte

Meru

Embu

Luo

Luo

Coast

4)t



Tounsm J Shako Coast

So(ral servrces and Cooperat ves Masrnde Mulrro Luhya

Commerce and lnduslry James Osogo Luhya

Educatron Ta a rta Toweelt Kalenlrn

work, James Nyamweya K rs,

Eaonomrc Plannrng Zachary Onyonka K srl

Sowce Canntucledby RCloqelylrcmH lary Ng'v,,cno\ A Pohlt(olHtttary af Kenyo ond Op Ahlhwaho'pa\t-
tDlantolts ond tht DolttrcsolKeDvd 1t996)

Table 4: First Moi Cabinet after the 1979 General Elections

C'ir

MINISTRY

Presrdent

Vr(e-Presrdent

Agrrcu lture

Attorney General

Ba sr( Educatron

Commer(e

Cooperal ve Developmenl

Economra Plannrng

Encrqy

Forergn Affarrs

Hen lth

Hrgher Educatton

Home Affalls

lndustry

ln[ormatron and Broad(asttng

Labour

Lrvcstock

Lo(algovernment

Envr.onment and Natural Resourcet

5oc ri I 5ervrces and Hou5rng

State, OFfce of the Presrdent

Srate, Office of the Presrden!

St.rte, OfFce of the Presrdenr

Touftl m

Tran5port Jnd Communraatron

Water and Development

NAME

DanrelMol

Mwar Krbakl

James Osogo

Charles Nlonlo

Moseg lUudavad

John Okwanyo

Mathcwr Ogutu

Zaahannh Onyonka

Robert Ouko

Arthur Maququ

ETHNICITY

Kalenlrn

Krkuyu

Luhya

Krkuyu

u hv,r

rsrl

Kr lyu

Luo

ktkuyu

Krkuyu

Ta rta

(amba

Luhya

Embu

KrkuyLr

K rtI

Drgo

Krk uyu

Kalenl rn

Krkuyu

Nl eru

KalenJrn

Kalenlrn

Kamba

Sout<. Weehly Rewew, Norcbt 30 Novembcr t 979 os cned n Dp AlDhwoho 11996)

Joseph Kamotho

Stanley Olortrptrp

Elrud Mwamunga

Danrel[4ulrnda

ElUa h Mv/angale

Jeremrah Nyagah

Charles Rubra

Andrew Omanga

Sobert [4atano

Jarnes 6rch(,rLl

Nrcholar Brwott

Godftey Karrukr

Grlbert M'MbrJrwe

Henry Ko5gey

Jonathan Ng'eno

PaulNger

l<)
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Ethnicity of Cabinet ApPolntments t 963-APril 2008
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Table 5: Military Heodsfrcm 1964'2011

noIE

(hief of General Statf

DATES

1966-1969

1969-1971

1978-1986 (retired)

1986-r996

1996-2000

2000-2005

2005-2011

201I onwards

1963-t 964

I964-1966

1966-r 969

r969-r980

1981-1986

1986-1993

1993'1994

1994-1998

I998-2000

ETHNICITY

Brilish

Kamba

Kamba

Somali

KalenJin -Tugen

Mijikenda

Kamba

Kikuyu

British

Eritish

Kamba

Kamba

Kalenjin-Keiyo

samburu

(alenrin -Tu9en

Kalenjin - Nandi

5omali

Commander of Kenya ArmY

NAME

Major-Gen. R.B Penfold

Briqadier loteph Ndolo

Gen Jackton Mulinge

Gen Mahamoud Mohamed

Gen DaudiTonje

GeneralJoseph Kibwana

Gen leremiah Kianga

Gen J ulius Narangi

Maj-Gen lan Freelend

Brigadier A..l Haidy

Brigadier Joseph Ndolo

Maj-Gen Jackson Mulinge

Lt-6en.lohn Sawe

Lt-Gen lame5 Lengee5

Lt-Gen DaLrdiTonje

Lt-Gen Augusline arap CheruiYot

Lt-Gen Abdullahi Aden

trl,,rtill,l r,r i.ri:i ,ir,;l' ir f l r , l i l . i r r , ( r l t r,Ltl I ^iII!rr:lI)::



ROLE

D!puty Comm.nd.r of th.
Army

Comm.ndar of Kenya Arr
For(ai

Comm.nder of Kenya Navy

NAME

Lt-Gen Lazarus Sumberywo

Lt-Gen Jeremrah Kranga

Lt-Gen August no NJoroge

Lt-Gen Jack Tuwer

LI Gen Njukr Mwanrkr

Ll-Gen John Kasaon

Colloseph Ndolo

Lt Collackson Mulnge
Col Peter Kakenyt

Eflqadrer Luca s Matu

MaJr-Gen Jame5 Lengee5

MaJ-Gen DaudrTonre

MaJ-Gen Jeremrah Ktanga

Mal-Gen Augusttno Nloroge

Mal-Gen Jones Mutw

Malcen Nlukt Mwanlkt

Mafcen Maurl(e Oyuqt

Group Capt lan Sto(kwell

Group Capt Fred Ro(kwell

Group Capt John Edwards
(olonel Dedan Gr(hurrl

Ll-Gen l\,lahanroud Mohamed

MaJ-Gen Dedan Grchuru

Mal-Gen DK Wachrra

Mal-Gen Nrck Leshan

Mal-Gen Srmon 1,,.!utar

Mal-Gen J ulrus Karang

lr'la 
J 
-Gen Ha rold Tan g.r I

l,4al Gen Joff Otreno

Commander EMC Walker

Commander Pearce

Commander Hall

Colonel Jrmmy Krmaro

MaJ-Gen Srmon Mbrlu

MaJ'Gen loteph Krbwana

MaJ-Gen Aboud Rauf RaouF

MaJ-Gen Parteur Awrna

lvlaJ-Gen 5am5on Mwathethe

Mal-Gen Ngewa Mukala

Colonel Lu(as Matu

Ertgadrer Perer Kakenyr

Chicf of St.ff.t MoD 1969-1972

1972-1914

5t

DATES

2000-2003

2001-2005

2005-2008

2008-2010

20t0-20r l

201 I onwards

To I966

1966-r 969

1969-.\/a

1972-1974

1983,r 986

r 986-t 992

2000,2003

2003-2005

2005-200s

2008-2010

2010 onwards

1964- 1961

1967-19t 1

19711971

1971- r980

1982. r 986

I986-t 989

1989 1994

r 994-2000

2000-2003

2001-2005

2005 onwarde

201l

1964-1961

1967 -1969

1969-197)

197).1978

1978,r988

1988-r998

r 998 2001

200 r -2003

2004-2011

201 | onwafds

ETHNICITY

Kalenlrn - Keryo

Kamba

K rkuyu

Kalen,rn

Krkuyu

Kalenlrn

Kamba

Kamba

Kamba

Krkuyu

5amburu

Kalenlrn.Tugen

Kam ba

Krkuyu

Ka mba

Krkuyu

Luo

Bfl !rsh

Bnt rsh

Bll t rsh

KrkuyLr

Soma lr

Krkuyu

K rkuyu

Maasar

Kamba

Krkuyu

Ta rta

Luo

Bfltrsh

Bfltrsh

B trs h

Taveta

Kamba

MrJrkenda

Balunr

Luo

MUrkenda

Luhya

Krkuyu

Kamba
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Table 6:

ROLE

Police and internol security heods, 1969-2008

Commlssroncr ol Polic.

H..d of spe<r.l 8r.nch

Dcputy-drt.(tor of lntclligen(.

H..d of th. GSU

H.ad of the CID

H..d of thr Pr.rd.nti.l Et(ort Unlt

52

NAME

Bernard Hrnqa

Ben Gethr

Eernard NlInu

Phrlrp Krlonzo

5hadrack Ktrukr

Duncan wachrra

Phrlemon Abong'o

Edwrn Nya5eda

Mohammed Hu5Setn

lames Kanyotu

Stephen Murllthr

Ben Gelhr

Peter Mbulhra

E rastu s M'Mbrllwe

lackson alap Kosger

Charle5 Krmurgol

Samson Cherambot5

Oavrd Krmaryo

Lawren(e Mwadrme

Malhew lteere

Peter Okola

lgnatrus Nden

Noah arap Too

Fran(ls arap Sang

Danrel Ndung'u

Joseph Kamau

Srmon KaranJa Gatrba

Bernard Njrrnu

Elr1ah Sumberywo

Stanley Manyrnya

Charles Krmurgor

Samson CheramboS5

Davrd Krmaryo

Nrxon Bort

Mathew lleere

Benson Grthrnjr

DATES

r 965- r 979

I978-l982 (sacked)

1982-1988

1988-1993

I993-t 996

1996. r 999

1999-2003

2003,2004

2004.2009

1965-199',]

r 965-r 982

1967 -1974

r 978-1982

1982-r 987

r 987- r 993

1993-1999

1999 2402

2002-2003

2001 2005

2005-2009

1965-1973

r 973-1984

r 984- r 999

r 999-2003

2003'2004

2004,2006

2006-20r 0

1964,r 980

^/a
n/a

n/a 1991

n/a -1999

1999-n/a

n/a-2001

2003-2005

2005-20I0

ETHNICITY

Krkuyu

Krkuyu

Krkuyu

Kamba

Meru

Krkuyu

Luo

Luo

Somalt

Krkuyu

K

Krkuyu

Krkr.ryu

Meru

Kalenlrn-Nandr

Kalenlrn

Kalenlrn

Kalenlrn

Tarta

Luo

Krkuyu

KelenJrn-Krptg rs

KalenJrn

Krktryu

Krkuyu

Krkuyu

Krkuyu

Kalenlrn-Keryo

KalenJrn-Nandr

Kalenlrn n/a

Kalenlrn

Kalenlrn

Ka lenJ rn

Krkuyu



ROLE

Parmrnant sc(retary for rntcrnel
sa(unty

Hcad of Mrlrta.y lnt.llrgen(.

Spc.ral Brrn(h/NSIS Herd

Paul Sort

N AME

James Mathenge

Hezekrah Oyugr

Wrlfied Krmalat

Zakayo Cherulyot

Dave Mwangr

Cyrus 6rtuar

Lizarus SUmbctywo

W lson Bornptt

DATES

1 983- 1966

I986- I991

1991-r 998

I998-2003

2001-2006

2006-2008

ETHNICITY

Krkuyu

Luo

Kalenlrn

Kalenlrn

Krkuyu

Embu

KalenJrn-Ketyo

Kalenlrn-Ke yo

Kamba

Kalenl n

Krk uyu

Wrlltam Krvuvanr

Wrlson Botnett

MrchaelGrchanqr

r 986-r988

1988-r990

r 99 r,1995

r 995 2006

2006 onwards

Table 7: Kenyotto's key provinciol Commissioners

NAME POStTTON

PC CcnlrJl, 'rcrtern and
Narobr 1964-1980

lsarah Cheluget PC Nyanza Provtnce
1969-1980

CharleJ Kotnanqe PC Central and Ea stern
I 967 r980

Ehud Mahihu PC Eastern and Coast
I 964- I980

Isarah Matheng. PC Coasr, Rrft Valley and
Easlern 1965-l982

John Mburu PC Coa5t, Norlh Easrern
Narrobr and Wc5tern
1964-1919

Srmeon Nya(haa PC Rrfr Valley nnd Central
r 965, t979

BACKGROUND

{alenl n-Nandr, son ol (h ef

K,r lc nl rn-Krps tg rs

Krkuyu from Murang a

6u sr, son of Senror Chref Nyandust

K kuyu from Krambu, son of Senror Chref Mbryu
Kornange s brother and Xeny,rtra s brolher,rn la\.,,

Krkuyu from Nyell, Colonral admtntstrator and ex-Home
GLra rd

Krkuyu from Nyerr, e:-Home Guard and detenlton (arnp
warder

5',l



Table 8: Senior Kikuyu porustotal Heads inthe 1970s

NAME

Ephantut Gakuo

Peter KrnyanJUt

lohn Mr.hukr

Phrlrp Nde9,/,ra

Malu Wamae

' lll

ROLE

Drector-generalof East Afrrcan Ra lways (later Kenya

Rarlways), 1967-1970s

Charrman, lndustrral Development Bank. 1976-l979

Managrng drrector, Easr Afrl(a (laler Kenya) Power and

L ghtnrng Compan, 1970'1984

General Manager, Kenya Natlonal Tradlng Corporallon'

1969-1979

Exe(utrve charrman, Natronal Eank of Kenya,

1976-1919

6eneral manager, Kenya Tea Development Authorlly,

1970-1981

General manager then managlng drreator,

Development Frnance Company of Kenya, I972-l 932

Charrman of East Afrr(an Harbours Corporatlon (later

Kenya Pott5 Authorrty), 1970-1980

Erecutrve aharrman, Kenya Commer(lal Bank,

r 970-1979

Challmao, Agrrcultural Frnance Corporallon to 1974

Exe(utrve drrector, lndustrral and Commercral

Development Corporalron, I 969-1979

EACKGROUND

[4urang'a

BethwellGecaga

.J u lrus Ge(au

Murang'a

Kram bu

lames Katanr Gttau

5tanley G thungLrrr

Charles KaranJa

Kra mbu

Krafibu

Kram bu

Krfinyaga

Kra mbr-r

Murang'a

Krflnyaga

Nyeft

John Malere Kerlrr
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Profile and Status Report of Economically
Marginalized Regions and Communities

North Eastern and Upper Eastern

Thcre rs otrc htlf of Kurln tbort tlltrch tht othL,r hnlf knou,s notht,tg
nnd stenrs cpcn to cnrc lt,ss.

Loslr. Farson, der( brng the Norlhcrn Fiontr.r Dtrt Ct {NFD)

Befort wa sttrtod thc sasston, thc Notto nl /l,tthafit 7t,is s ltS I u,ntt
to tcll Vou !ltnt ilt lrnlL'nettct btcu llart of tht Nr.ttouol /lrtht t

Tlre Nalrotal A llt r lilks of luslrca, fallot,shtp, iloarL,nt s., t]ood
hfc, nbtndntcc, omo.tg olhar lhtfies l'ltcse lhrngs hotc rrct,at bL,L.tr

etpcttatrccrl rn thts tt?ton,lt totaltly, I ctl sttt/ tltnt tt httta tttt,ct bcen
l.to t t of l h is col,t try t,t

Testrmony ol a Somalr fld!r rn 6aflsr.

Ote thrtg tltot srrtltrrccLl ntc tpas hotu n soldrct, a goalt,tDtclt offtccr, the
Llrcstdant of thts raptltlrc, u,ho eqtollry took thc oath ttf allcgrtnca that
ltc toouli protccl lhL,rtrltrests of hts laoplc, utotld parst,ctrtc hrs otorr

pcolrlc fot 40 yett s atd shoto no ragard lrtr thatr humnn nghts,tt,
T.rlrmony of a wrtncsr rn wajll

0t]f

Background

I 70 Thrs part ofthe report relates to economrc margrnaltsatron ofwhat was prevrously
known as the Northern Frontter Drstrrcts (NFD) Ihe NFD consrsted of Upper
Eastern Provrnre (Marsabrt, Moyare and rsroro) and the former North Eastern
Provrnce that consrsted of four dtstrlcts namely Mandera, Walrr, Ga ssa and lJara
These three have now been consolrdated rnto three countres Ganssa, Mandera
and Walrr, wrth lJara havrng been subsumed rnto Garlssa County North Eastern
has prrmarrly been tnhabtted by ethnrc Somalrs, Garre/Garrr and the Sakuye/
Boran whrle rn Upper Eastern there are the Boran, Rendrlle, Gabra, guqr, Soma lrs,
Garfllca rre, Tu rka na and Sam bu ru

101 TJRC/ Eansa.d/ Pubtrc Hcarng / Gar ssa/ tr Apnt 2011/ p 3
105 TJRC/Hansard/ Put ic Heanig/yhj,r t!Apnt2011/p 5
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106 For reaoings on NFD sc. Taya V/e,ss

The law and economic marginalisation

171 The margtnaltsatlon of the North Eastern regron rs marked by four key

developments. the carvlng off of the NFD; the enactment and applrcatron of

sepa rate Iaws to the reg lon, th e 5h lfta War (1 963 to 'l 967 ) wag ed by separatrst

ethnlc Somall forces and; the applrcatlon of dlscrimrnatory development

polrcres by post-rndependence governments. The margrnalrsation of the

communrtres ln the former NFD, who are largely pastoraltsts, goes back to the

colontal era'06

172 Duflng both the colonral and post-rnde pen den ce adminlstratrons, the government

enacted several laws targetlng only the North Eastern regton Frrst, largely drrven

by securrty concerns, the Outlyrng Drstrrct Ordrnance of 1902 declared the Northern

Frontrer Drstnct (NFD), made up of Wa1rr, Mandera, I,ara, Garlssa, lsrolo, Moyale and

Marsabrt drstrtcts, a closed area

173 Thrs meant that movement tn and out or the regron was only possrble when ustng

a pass Thrs had the effect of cuttrng off the area from the resl of the country

not Just physrcally, bur also In terms of polrcy rmplementatron Coupled wrth a

government polrcy of neglect, these laws and others enacted Iater created what

can be regarded as a'Kenya of two halves, not ,ust ln terms of securlty but also tn

terms of develoPme nt

174 Resrdents attnbuted the closure of the NFD to the rest of the country and the

rmposttton of a Separate legal regrme by the colonlal admlnlstratlon to securlty'

economtc and reltgtous concerns All Dubat Amey, an elder who testrfted before

the Commrssron, summarrses these sentlments as follows

Thrs NFD wa5 rr..lled drfferently by the whrte nran We had two drfferent sets of laws

Nobody could 90 out of NFD to other parls ot Kenya Thrs resulted rn us betng

segregated, rsolated and belnq kept away flom other Kenyans lt was done for two

reasons One, the \A/hrte man wanted Io protecl the Aslan buslnessman They knew

Somalts were very aqqresslve buslnessmen, so th-'v were protectlng the Aslans and

the whlte men who were helplng them colonlze thls country The other thrng they

were pto(ectlng rs rhat (hey knew the Somall were lslamlc evangellsts We could easrly

convert Kerlyan5, who wete mostly tradtttonaltsts 5c, they created a buffe( zone'"

Guns n thc lbr&t1.Ns B'duong thc denafi lot s!l],/ .rms ISS lvlonograph No 95

Onguq P VnH An.l, /ncorrparb/e RCCI,IIES IE cas. ol vtotenrtc n lsolo Ctntz! Dvtslot' Narrobr Pe2clNel 2002 Anmcd

lssack Hassan L.g31 ln,f!dltt.Et'ts 1o lltc Develoqrcnt n NofllP.,:, Kcnyz A pzper pr.senled at th. Consullalrvc [4c.lng lor

t!4.irb.rs ol PadLam.nl ,n N.,vasha K.nva 22_23Augusl 200!
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The development divide: A country of two halves

1 r

J

sow<e: KHRC Forejgnets othome:The Ditemmo of Cittzcnship in Nofihen Kenyo, p.20

175. The Special Distri(ts (Administration) Ordinance of 1934, together with the Stock
Theft and Produce Ordinance of 1933, gave the colonial administrators ,extensive

powers of arrest, restraint, detention and seizure of properties of what was
described as hostile tribesl This provision also introduced the possibility of using
excessive force on residents. These powers were often abused when government
operations were carried out.

176. The preamble of the Stock Theft and produce Ordinance provided that the
purpose ofthe law was'to provide for the recovery of 6nes imposed on Africans
(including Somalis) for the theft of stock or produce by levy on rhe property
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of the offender or hrs famrly, sub-trlbe or trrbe' Thrs provlsron aPpears to have

legalrsed collecttve p!ntshment of ethnrc communltles and constrtutrve clans

for the offences allegedly commttted by lherr members, once the Provtnctal

Commrssroner declared such a trtbe hosttle

177 At rndependence, the government enhanced, rather than drmlnrshed the

drscnmrnatory and oppresstve laws applyrng to Northern Kenya Collecttve

punishment prevrously applred by the colonral admlnrstratlon rematned

a common feature of the post-lndependence governments'dealtngs and

operatrons rn Northern Kenya Some of the sertous eptsodes of gross human

rrghts vtolattons such as the'Wagalla Massacre'descrrbed elsewhere tn thts

report 6t thts collectrve puntshment mould

17g one resrdent of the regron, Abdrkadlr Kaaru Gullet summarlses thelr sentlments

rn thts regard

The legrslatron whlch led ro thrs lrfe of marglnallsatlon and gross vtolatton of human

rtghts under the seal of the law ts explatned here ln other words, the lndependent

government of Kenya SubJected lts clllzens to retrogresstve colontal legtslatlon that

was rnheflted by our rndependent governmcnt of Kenya lust to pun'5h the cltlTens

of Northern Kenya The colonlal leglslatron eventually became the Kenyan law

11g lndeed, many of the laws rematned tn force alter the departure of the colontal

master For example, the Restrrcted Drstrrcts Ordrnance of I 902 became Cap 103 of

the Laws of Kenya Thrs Act, as rts predecessor, declared Northern Kenya a closed

drstrct, rneantng that that movement ln and out of the distrlct was prohrbtted and

was only possrble wtth a specral permrt Under sectron 127 of the tndependence

constttutlon, the Prestdent was granted powers stmtlar to those prevlously

exercrsed by the governor-general of rultng the northern regron by decree Thrs

wa s rn addttlon to the 1934 law whose contlnued appllcatton was recommended

by the Commrttee on the Blll of Rrghts at the Lancaster House constltutronal

talks'o' Three subsequent amendments to the lndePendence constltutlon

strengthened the legal regrme apPllcable to the regron'

l8O. Frrst, the thtrd amendment to the constrtutlon reduced the parlramentary

maronty requlred to approve a declaratlon of a state of emergency froln

a two-thrrds malorrty to a slmple ma]orlty'oe lt also extended the perrod

after whrch a parlramentary resolutton must be sought from 7 to 21 days'

Declaratton of the state of emergency was made valld for three months

r nstead of two

tO8 KHRC FoMg .ls rl hott:/' Thc dn.mtna olcthz.nshq n NotthunK'n/zp 21

ros ThtrdAmendmcnl Ad No 11011965
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181 5econd, the fourth amendment extended the prestdent's power to rule the
NEP by decree to dtstflcts outsrde the NFD These dtst cts, desc bed as
'outlyrng drst(ctsi are Marsabrt, lsrolo, Tana Rrver and Lamu.r'0 These'outlyrng
drstrrcts'would later be rncluded in the Indemntty Act of 1970 that was armed

at provrdrng rmmunrty to secuflty offictals and government offictals from
cnmrnal and crvrl lrabrlrty related to the'Shtfta War'

I82 Thrrd, the srxth amendment effectrvely enlarged the government's emergency
powers by removrng parlramentary oversrght over emergency legrslatronr
The amendment allowed the prestdent'at any ttme by order rn the Kenyo

'azette 
to brrng rnto operatlon generally or tn any parr of Kenya, part lll of

the Preservatron of Publrc Securrty Act or any part rhereof"'? Wrth the granttng
of absolute, unchecked powers tn relatron to emergenctes and publrc order rn

general, the presrdent had drscretron to apply any srgntficant amount of force,

where deemed necessary and rnvoke the provtstons of varrous laws rn enforcrng
secunty rn the regron

I83 ln addrflon to constrtuttonal amendments, the Preservatron of Publrc Securrry
Act (l960) was amended to defrne the full scope and operatron of the new
powers granted to the prestdent A dtsttnctron was made between'publtc
securrty meaiures'and 'specral publtc securrty measures' The prestdent could
rnstrtute'publrc secunty measures'wtthout approval of Parlrament ln order
to cover publrc offrcrals and members of the secunty forces who could be
responsrble for abuses dunng the'5hrfta Wari the government passed the
lndemntty Act rn 1970 The objectrve of the lndemnrty Act was stated rn
the preamble as 'to restflct the takrng of legal proceedrngs tn respect of
certarn acts and matters' The Commrssron found that there rs a perceptton tn
northern Kenya and the Coast that the lndemnrty Act rs part of the machrnery
of oppresston and margtnaltsatron because In thetr vtew rt precludes any form
of rnqurry or JUsttce, rncludrng by thrs Commtssron The opposrtron and boycotts
of the Commrssron by some resrdents of these regtons was due tn part to the
perceptron that tt could not legally tnqutre tnto gross vrolatrons of human rrghts
perpetra ted rn these regtons

184 It rs notable however that the Commtssron took the vrew early on that the
lndemnrty Act nerther prevented tt from tnvesttgattng gross vrolatrons durrng
the '5hrfta War'nor from makrng approprrate recommendatrons relattng to
reparattonsrrr

110 Fourlh tunc nd,ne n I AclNo 15 61 1966
111 Srrih AnrendmenlAct No 18 o11966
i12 S.e KHRC (n 108 abovc) 24
113 S€e L.galOprnron Relalrn! lo lhe App[catDn ot thc tndemn ly Act(jgio) JAnncrcd lo Repodl
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Se(urity and economi( marginalisation

185 ln vrew of the secunty challenges posed to the regron and the country at large,

rt rs perhaps not surpflsrng that both the colonral and post-tndependence

admrnrstratrons have regarded the North Eastern regron through a securtty lens,

The Commrssron frnds that polrcy and approaches to issues rn Northern Kenya

(and parts of Coast region) have been securttrzed

186 Eefore rndependence, the colonral admtnrstratron regarded the regron as

rnhosprtable and occupred by people rt regarded as hosttle Havrng voted to

secede from Kenya rn a referendum held shortly before rndependence rn 1963, the

rnhabrtants of the NFD took up arms when the results were tgnored by the colon ta I

admrntstratron. Resrdents of the regron recounted wtth bttterness how therr rrght

to self-determinatron was tgnored

187 The rncomrng government constdered the NFD as 6rmly part of the newly-

rndependent Kenya Wrth the support of 5omalra that harboured asprrattons of

a'Greater Somalra'that would encompass not only Northern Kenya but also the

Eth opran Ogaden regton and Dlrboutt,Somalts tn the NFD led by the Northern

Provrnce Peoples's Progressrve Party (NPPPP) would wage a three-year

secessronrst war that ended around 1968 r''

188 A mrxture of secessrontst lnsurgency, rnter-elhnlc and clan warfare based on the

struggle for resources, and bandrtry has characterrzed the regron ever srnce ln

addrtron, the crvrl war rn 5omalra has contflbuted greatly to tnsecurrty rn Northern

Kenya over the years fhese developments have often prompted the governmenl

to respond wrth arrned force rn ways thal occas on serlous vroldttotts attd dtsrupt

the econonrc lrves of those tnvolved

189 ln our vrew, there rs a clear lrnk between the government's polrcy that has

regarded every rssue rn the North from a securtty perspectrve and the economlc

margtnallsatton suffered by the reg'' 'n Manyresldentsattrlbutethemarqlnaltsatlon

the regron suffered rn subsequent years to the fact that they had expressed an

affirmatrve vorce rn favour of secesston from Kenya that was brutally muzzled

Accordrng to a wrtness from Garts5a

Frrst and foremosl, Ihere was the emergency durrng the 1967 penod The declaratron

of rhat emergency led to serrous crrmes agarnst humantty The people of lhrs provrnce

were sublected to unfarr treatmeni For rnstan(e, pastoraIsts were not allowed to graze



wrthrn a three'krlomelre square area That led to the loss of 90 percent oF the bastc

lrve|hood - lrvesto(k of the pastoralrsts of NFD Otherwrse, had that not been there,

Ioday the people of NFD would be the rchest n Kenya 'r!

190 ln some cases, the state has been gurlty of dorng too lrttle rn respondrng to
rnsecuflty generated by rnterethnrc or rnter-clan conflrcts over scarce resources

and cultural practrces such as cattle rustlrng that depnve crtrzens of resources

vrtal for therr survrval and economrc welfare The generaltzed sense of tnsecunty
rn the regLon or parts of the regron has had a far-reachrng rmpact rn lrmrt ng

advancenrent rn educatron and rnvestnrent tn the regron

The state has also been drrectly responsrble for economrc margrnalrsatron as a

res ult of depnvatron s vrsrted on resrdents beca u se of poltcres a rmed at enha n crng

secuflty ln partrcular the numerous secuflty operattons conducted ln thts regron

has often resulted rn loss and confrscatron of property, especrally cattle, by state
secuflty.rqents

t)t)i
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192 The secufltrzatron of every aspect of ltfe tn the regton meant that dtscflmrnatory
polrcres were applred wtth the effect of serrously undermrnrng the economlc
welfare of the rnhabrtants ln addttton, the farlure by the government to lake
measures to remedy the srtuatrdn - espe(rally after 1gg7 after many laws werc
repealed and rccognrtron emerged that the legal regrme applred had produced
gross vrolatrons ot huma n rrghts - com poLtnds tlte responsrbrlrty of the state for the
economrc margrnalrsatron of the regron

193 Whrle much of the oppressrve legrslatron has srnce been repealed, the consequences
of dtscnmrnatron strll lrngers The enforced tsolatton stnce the pre tndependence
perrod throug h all post-rnd epe nden ce regrmes, a nd the drs(nmrnatory development
polrcres retarded the devclopment of the regron, resultrng rn socral and economtc
under-development Economtc margrnaltsatron mantfests rn hrgh levels of poverty,

rnsecunty, hrgh rllrteracy rates and poor educatron facrltttes, under-developed human
resources, rnadequate and poor rnfrastructure, and hrgh morbrdrty and mortalrty
rate5

194 The perceptron rs that even though democrattc space may have opened up
rn Kenya, nolhtng much has changed tn the former NFD and that there have
been no srgnrfrcant rmprovement5 tn thc socto-economtc ctrcumstances of the
rnhabttants

6t
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195 lnsecuflty and lack of sta brlrty has also remalned a maJor challenge to development

Conflrcts anse marnly as a result of scarce resources, vtolenl armed ethntc conflrcts,

external rncursrons from unstable nerghbourrng countnes and tnter-clan rtvalrtes

Government secuflty operatrons that target the reglon have also been a source of

tnsecuflty A combrnatron of famrne (rn part attnbutable to pertodrc droughts)and
poor socral servrces have made ltfe rn Northern Kenya generally drfficult for the

rnhabrtants of the vast, remote regron wrth a largely harsh envtronment,

Recognition, citizenship rights and belonging

196 One of the marn complarnts expressed by the resrdents of North Eastern Kenya

and the entrre former NFD relates to recognttton of thetr ctttzenshtp rtghts

Dtscrlmtnatron rs a major complarnt. The restdents flghtly wonder why they have

to be sublected to procedures (when applyrng for formal documents lrke btrth

certrficates, partrcularly natronal rdenttty cards and passports) from whrch srmrlarly

placed applrcants (tn other border areas) are exempt

197 The drscrrmrnatory procedures to which the restdents were, and are sttll subJect

were descrbed to tlre Conlnrssron Prevtously, appltcants for brrth certtficates,

natronal rdentrty cards and passporls from the former NFD were sublect to
procedures applrcable to alrens Omar Shurte descrtbed thts experrence

ln that same penod, the rssue of crtrzenshtp was a maJor (ancer rn the throat Jombo 10

lustkttttho sano, kwo ntJano, (the most saddenrng thtng) when we were applytng for

orrren5hrp papers, ' the rdentrly card, passport and brrth certrfrcate5, we were s!blected

to hll a rhrrd form called PPT'That rs the name of the form The rest of Kenyans wete only

lo fill the other two forms ln tlrrs parttcular form, Ihe'PP7: above rt wa5 wrrtten 'To be

hlled by alrens and those (lalmrng to be rt\drgenous Kenyans' 5o, where do we fallT The

people of NFD fell under the latter part 'r6

198 Followrng a much-publrcrsed petrtron to the then Attorney-G:neral Amos Wako

by a group called the'NFD Youth Movementl the requrrement for restdents of

North Eastern to frll the thrrd form, the PP7, was abolrshed However, restdents

from that part of the country would conttnue to be sub]ected to dlscrlmlnatory

procedures they descrrbed as 'trtple-vettrng' when they apply for natronal

rdentrty cards and passports ln respect of the'tflple vettrng procedurei Omar

5hulle (estrfred that'

I I we are vetted thlee ttmes the one Ihat drsturbs me a lot ts after we are vetted

here rn Gafls5a ftom the sub-locatron to the locatron and the dlstrrct admtntstratton

that rs not the end of our process Documents are sent to Narrobr and the Drrector of
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lntelligence n ust endorse lhem under the pretext that we cannot differentiate Kenyan

Somali from Somalia Somali. That statement is ur'ttrue. Any Kenyaf (an differentiate a

Somali from Somalia from a Kenyan Somali only by their accent. lt is not a rnatter of thnt
they can disturb anybody. lronically, there are other communilies liviig along Kenyan

border poants who are not subjected to this type of treatment I

199. There is a sense in which the difficulties encountered by residents of this
region in having their citizenship recognised, acquiring identity documents
and passports goes to the core of the economic marginalisation that they have
experienced. Without citizenship, the people could not claim their rights. They
became vulnerable to abuse. The Commission heard many heart-wrenching
stories about lives that have been destroyed for lack of national identity cards
and by _extension passports. Pupils who passed their Form Four exams in very
difficult conditions were unable to advance to university becnUse they could not
secure identity card s. Some Kenyans cou ld not t ravel abroad to take adva ntage of
scholarships because they could not obtain identity cards a|ld passports. Other
Kenyans cannot access the employment market because they lack the most basic
identity document: the national lD Card.

200. While government has had legitimate concern s related to securitya rising from aliens

acq uiring Kenyan nationality, the measures undertaken were d isproportionate and
in many cases inappropriate. These measures created a sense of impunity among

117 IJRC/ Hansard/Publrc HeerngrGanssr l ? Ap.rl 2011/p 14
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rmmrgratron officers and Ihe securty forces The Commtssron heard of a Provtncral

Commrssroner who allegedly nullrfied 3 000 rdentrty cards tn Gartssa, apparently

because alrens had rnfiltrated the system The applrcants Iemaln tn ltmbo, therr

lrves on hold

201 Many stones fallrng rn one or olher of the categones caPture the plrght of the

malorrty of the reglon's resrdents and meflt attentton Beka Hrdhfr3 testtmony,

narrated by Hassan Omar Shune, has parttcular resonance rn a reglon that has

felt vrctrmrsed and margrnalrzed rn part because of the relrgron professed by the

malorrty - lslam Th rs story hrg hlrghts a n umber of rssues, one of whtch ts that den ral

of formal rdentrty documents has resulted rn vtolatlon of a multrplrcrty of rrghts,

rncludrng the nght to practtce relrgron freely

Madam Actrng Cha[, my evrdence Ls that the people know and \arll bear me wttness

' when hundreds of applrcants are warlrng tor rdentrty cards to come, rhey normally

go to the offrce to confrrm whelher they have arflved lt ls rn that same offrce whrch,

wrthout fear, w ll tell them Ihat the rdentrty cards were cancelled by the PC I have a

case rn pornt of an old mother who rs very reltgtous by the name Beka Hrdhfr I assrsted

thrs lady to the offrce to apply for an rdentrty card because 5he wanled Io vrslt Mecca

5he had been Iold that she could not travel wrthout a passport To do that, she had

to frr5t get an rdentrty card The Muslrm relrgron does nol for(e 50meone to take a

document lnrtrally, she thoughl the tdentrty card wa5 not nece5sary 5o, she had

never applred for one, although 5he rs a Kenyan and also hcr father was a Kenydrl we

prepared an affrdavrl and atta.hed photocoptes of her mother's colontal passport The

father used to travel to Tanzanra and Mecca Unfortunately, they wete tn that block of

2OO9 Today, she cannot trace the photocoples lt ts now a problem because she ln ght

never make rt ro Mec(a Maybe she could use a camel to Ethropra, Sudan, Egypt and

then to Mecca lt rs lust clear and everybody rn Gaflssa knov,/t rhat the rdentrty card

applr(anIs for 2009 were cancelled You cJn get that lnfolmalron rn the regrstrdlion

offrce The reason they grve rs that there were many aliens among the applrcants ls

t hat rhe applrcanrs'nrstakeT lf alrens slrp rnto the system by brrbrng, how ts a student

who completed 6artssa hrgh school affectedT I have a brother who completed hrgh

school and got a B+ but could not qet an tdentlty card ln 2009 ln 2010 there was

lack of marerrals at the head offrce tn Narrobr Up to now, he ts tarmack ng and he ls

frustrated Ir

202, The measures taken to curb abuse tn the process of reglstratron have also

fostered corruptron, w hrch enhances abuse of the nghts of leg rtrmate applrcants

The Commrssron heard narrattves of people havtng to buy forms tn order to

apply for offrcral documents and havrng to pay a brrbe rn the pro(ess, wrth no

r, , 0[i
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guarantees It was alleged that government offrcrals collect a mrnrmum of Shl
500 to rssue brrth certrfrcates, whrch rs requrred when applyrng for a natronal
lD card For thrs reason, alrens can obtatn documents wtth ease Yet tt ts the
possrbrlrty of rnfrltratron of the system that has been used by the government
to lustrfy strngent appltcatton procedures lt rs rndeed unfair for crrcumstances
to be created where the system rs (ompromtsed, then genurne Kenyans suffer
because of th rs

201 Because of the ma nner rn whrch they have been treated over the years, tl'te sen se

of alrenatron created among restdents of former NFD rs palatable ln vrew of our
ftndtngs, we do not frnd thrs surprrsrng Even rn the wake of rhe adoptron of the
new Constrtutron, the perceptron rematns that thts part of the country (North

Eastern Kenya) lras been forgotten The w,ords of elder Dubat Alr Anrey from
Gartssa encapsulate the vtews expressed by many of the reqton's restdents

Before we starred the sessron. the Natronal Anthem was sung I want to tell yoLr that
we have never bcen part of the Nattonal Anthem TheNatlonal Antlremtalksof lusrr(e,
fellowshrp, awareness, good lrfe, abundancc, among othcr tl'rngs These thrngs have
never been experrenced rn thrs regron ln totaltty, lcan say that we have never been part
of thrs country wehaveneverbeencon5tderedaspartofthedrvers!tyofthrscountry
We have never been constdered pa( of thts aountry a5 a (ommUntty, our culture, lrfestyle
and partly our reltgron 'r,

201 The rdea that the former NFD ts not part of Kenya rs fully rngrarned rn popular
narratrve [4any recounted how, when travellrng to Natrobt one would tell you
that they were travellrng to Kenya The statement by Jarso Forole, vrho presented

a memorandum on behalf of an rnter-ethnrc group from Marsabrt County aptly
demonstrates thts senttment of altenatron

As we travel to Kenya, we face the stfict burden of proot that we are, rndecd,
Kenyans lf the four of us were to travel rn the same vehrcle, the presurnptron
would be that the rest are all Kenyans, but I am a forergner 5o, at the numerous
roadblocks whrch are lrned up all the way from here to lsrolo where Kenya slarts,
I have to produce my rdentrty card, rn default of whrch I would face severe
consequences Thrs scena o does not stop rn lstolo ln our own country, I feel
the tndignrty of berng stopped at a publrc offrce and betng sublected to securrty
and other checks srmply because from my looks, lam a dangerous person or a

terrortst Thrs rs the ktnd of parn we have been lrvrng rn srnce Kenya attatned rt5
rndependence')n
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Geographical and climatic factors and economic marginalisation

2OS Northern Kenya has some of the harshest cllmatlc condltlons ln Kenya The area,

whrch has Sahelran features, ts mostly artd or semt-artd land (ASAL). The three

countres of North Eastern are descflbed as artd and fall rn the category of85 to 100

percent arrd, whtch rs the extreme form of artdness The regron recerves mlnlmal

levels of rarnfall annually, whrch ts also erratlc Most of the land ts not surtable for

agn(utture, wrth onlyT percent of Gartssa's County berng descrtbed as arable, Most of

the arable land rs found along theTana Rrver Wetr ts charactertsed by long dry spells

and short rarny seasons, and ts marnly classrfied as Zone Vll (entrrely arld), except for

Bute and Gu rar drvrsrons whtch are categorlzed as Zone lV ''z' 0nly 30 percent of Walrr

rs arable, however, tt ts largely rangeland suitable mostly for nomadtc pastorahsm

due to low rarnfall and scarcrty of trrtgatlon water r)r Mandera ts also very dry and

mostly rangeland vrable for nomadtc pastoralrsm, A small strtp along the seasonal

Daua Rrver (the only rrver n the dtstrtct) has some potentlal for crop productron

through small-scale rtflgatlon About O percent of the land ts cultrvable Glven the

low alrrtude of the regron, temperatures are htgh, rangrng flom 20"c and 38" C, wrth

an average temperature of 30" C

206 The Northern Kenya reqron recetves only low levels of rarnfall per year, less than

300mm For decades, the regron has experrenced frequenr droughts Records show

that the regron has tn recent memory experrenced droughts rn the years 1927,

r933, 1938, 1949,1952,1969,1979, ',]984, 1991, 1993, 1999,2007,2008 and 2009''zr

Droughts exacerbate the fragtltty of the exlstence of pastorallsts and therr llvestock,

whrch rs the marn soulce o[ rn(onle rn these areas lm Pact of cyclrc droughts rncludes

- deaths and ecorlomtc ruln foI pastoralrsts,

r poverty (reltance on lrvestock), and

r ecurrent droughts hrnder the lmplementatron of proposed actrvltres and

programmes srnce much o( lhe resources are drverted to emergency and

drought recovery orogrammes

These cyclrc shocks have retarded development ln the area as gatns of a parttcular

season are wrped out by drought and famtne'r'and dependence on food ard,

Even wrthrn the rntddte rncome group, there rs a hrgh dependence on food ard,

as ts evrdent rn analysts of food consumptton, further on tn thts report 8ut the

lower wealth groups remarn the most vulnerable to chrontc food tnsecurtty and tts

122 Rep!blcofKt ya Wa]r D slrrcl O€!elopmenl Plan,or lhe P.rrod 2002_2008

123 Savc lhe Chrtdr.n N utr tronal Anrhropomel.rc and Rclrospeclrvc t!,lorlehly survcy seb!lc, E$asu/lrn D l Kulaa cy and 8anan.

d vrs ons Watrr Soulh D nrrcl, (2010) p 7

12/t u,blr So!lh D,slncl Dev.loprnenlPlan 2ml_2012



eFfects Thrs rncreased dependency has had a negatrve effecr on agro-pastoraltsm,
wrth some farmers declrnrng to engage rn crop productron stnce they are assured
of relref rn case of any defictt 'ri

2O7 lt was explarned earlrer that state responsrbtlrty relattng to economtc margrnaltsatron
anses erther where there rs overt d rscrrmtnatton rn the dtstn butron of socral goods or
when the state farls to take measures rn favour of groups who are drsproportronately
drsadvantaged rn terms of access to servtces vrs-a-vrs other groups and regrons
Wrth respect to the food secuflty sttuatton rn Northern Kenya, recurrent famtnes
and depletron of lrvestock through effects of drought show that successrve
governments have conststently Farled to take measures to enhance food production
and to address vulnerabrlrty of populattons to broader effects of drought. Although
relrable predrctrons of clrmatrc condtttons and rn parlrcular rarnfall palterns have
been provrded, government's response has consrstently been reactrve rather than
preventrve Such responses have often beerr thetnselves tneffertrve ln respondrnq to
resultant [amrne

208 The drstrcts generally are sparsely populated The populatron den5rty for example
rn Mandera fa lls below 35 persons per square krlometre except the Central dtvrsron,
whrch has 436 persons per square k lometre ln WaJrr, settlement patterns tndrcate
thal Central drvisron has the largest populatron densrty of 21 persons per square
km Accordrng to the 2009 Census Report, North Eastern Kenya has a total of 2 j
mrllron people, although questtons have been rarsed rn relatron to thrs 6grrre, wh rch

rs 65 percent h gher th.rn the projected number of I jm ,'^ The low populatron
densrty rn the regron poses senous challenges for plannrng and servrce rlelrvery

209 The populatron rn afld drstncts rs relatrvely young Accordrng to the Natronal
Eureau of Statrstrcs, the mean age tn North Eastern was 20 2 ye.lrs rn 200g, the
lowest rn the country compared to a slrghtly htgher natronalaverage of 22 5 years
Ten of the drstflcts wrth lowest mean age come from ASALs, wrth srx of them from
the northern drstflcts l]) Along wtth thts, the populatron rn NEp ts most ferttle, wtth
a total fertrltty rare of 7 2 perceni (.gatnst a natronal average of 5 0 percent)

210 The rmpact of the drought on the sensrttve pastoralrst ltvelrhood has been extensrve
Pasture contrnues to declrne, herds are for(ed to walk at least 4okm between water
pornts and rematnrng pasture areas pastoralrst households deflve 40 percent of
tlrerr nutntton from ltvestock meat and mrlk and declrntng herds are leopardrzrng
thrs crrtrcal food source

125 Savc th. Chrtdrcn (n 123 abovc) p 7

!26 Gov.rnmcnlol Keny.,2OOg Pop!tatron and Housng Census Votrmc at 19
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Socio-economic indicators of economic marginalisation of North Eastern

Employment

Over 70 percent of the populatton practtce nomadtc pastoraltsm and drought has

rmpacted negatrvely on them.5everal pastoral famrlres have fallen back to sedentary

lrfe and moved to pert'urban area5, tncreaslng the populatton of pert-urban poor Thts

results rn hrgh unemployment rates, Employment rs matnly provtded by the publrc

sector, whrch absorbs less than 2 percent of the labour force. Most of the labour

is unskrlled, due to htglr tlllteracy rates There ts a need to start lncome generatlnq

actrvrtres and small'scale tndustrres targetrng unskrlled labourers

2'12, The mayorrty (nearly 70 percent) ofthe populatron rn North Eastern Kenya rs below

25 years of age thrs has stgntficant lmpact on resources as more servtces and

employmenr opportunrttes are needed to cater for thrs group. The populatron

growth rs also raprd, probably due to soclo-cultural practtces, whtch are common to

the pastoralrst socrety Polyqyny probably explarns the prevarlrng htgh populatron

growth rate The dependency ratro rs hrgh, thereby retardlng development actlvrtles

213 The abrlrty of the provtnce to house, feed, educate, provrde health and securtty

for rts people ts constratned, as most of the tnfrastructure factltttes were planned

for a smaller number of people lnstltutronal development has been slow

and rnconsrstent North Eastern Provlnce l5 not well endowed wlth rndustrlal,

manufactu rrng and lnformal sectoralactlvrtles These sectors facrlttate employment

opportunl0es and therr absence aggravates unemployment

Land

214 Norrh Eastern Provrnce has no medtum or hrgl.t potentral land All the land tn the

provrnce rs classrfred as low potentral '?7 The lack of Lands Reglstrles ln the reglon ls

one of the malor rmpedrments to the economrc progress of the people of the regton

Under rhe Regrstered Land Act, Chapter 300, Laws of Kenya, there are estabIshed Land

Regrstnes rn every drstflct to emPower the Dlstrlct Lands Regrstrar to lssue trtle deeds

for propertres rn that drstnct Once land has been allocated, surveyed and a letter of

allotment rssued, every allottee is requrred to meet the condrtlons on the letter of

allotment to be able to get a trtle deed Trtle to land or property rs the legal proof of

ownershrp Thrs enables the owner to offer such tltle as securrty to access financtal

Ioans, guarantee payment of goods and servtces and glve surety for barl or bond rn

Courtl13

The entrre Northern Kenya does not have a srngle Lands Regrstry where a trtle can

be processed, or sales, transfers and charges can be regrstered ln the frrst place,
215

1 2 7 Sre Socrely lor lnr.rn al,onal Oevlloprtenl (SlD) Pu thng Apad F 2cts and F tgures on tneq!.hry tn reny. \20A1) 16

r2! Arrmed tssack Has s:n Leg.lhnpedm..ls ta lhe Dcvclop entnNolhe t Kenya Apap.r presented allh. consullatvc Meeing {or

M€mb€rs ol Pan arnenlrn Narvash. Xenya 22_23Arrgusl 2008p 17
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most of the properties in the urban centres in the region have not been properly
surveyed a nd very few people have titles to tl.reir land. Even then, the few with titles
to their properties have to travel all the way to Nairobi to transact any busin ess on
their land. This is because the Registry lndex Map (RlM) for Northern Kenya, which
captures the properties that have been surveyed and registered, is held in Nairobi.
It is therefore imperative that the system of land registration be effected in the
region and land registries established in every district headquarters. As noted by
Hassan, if a person can sell and transfer his lands with a title in Kajiado without
coming to Nairobi, there is no reason why another person from lvloyale, ljara or
Mandera is forced to come to Nairobi to do strch mundane th ing s as pay la nd rates
or apply for offi(ial search.r)'l

lnfrastructure

216. Access to infrastructure is a major determinant of overall well-being. This is because
infrastructure helps to diversify production, expand trade and lower the cost of
prod uction. lnfra strua t u re includes public utilities such as povJer, telecom m u n icatron s,

piped water supply, sanitat ion and sewerage systems. There are wide disparities in the
density (length of roads per square km) across the provinces. According the 2004 SID

report, Nairobi had the highest density of roads in the country at 3.2 compared to O. t in
North Eastern. There is no tarmac road beyond Garissa town. The first tarmac road since
independence is the lsiolo-Moyale road, (urrently under construction. Despite the
spread of mobile phones, rvide disparities have been evident in access to telephony,

\5--.:

129 Hassan (n 1?8 above)
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wrth avarlable data rndrcatrng North Eastern as the provlnce wrth the least telephone

connectron per poPulatton followed by Western and Eastern provtnces 'ro

Poverty

2I 7. Poverty rs a seflous problem ln the whole of the North Eastern Kenya regton and ts

caused by poor natural resource development, a hrgh populatton growth rate and

lrmrted employment opPortunrtles outslde the lrvestock sector Other causes o[

poverty rnclude cyclrc droughts, lack of a fully developed ltvestock market, drseases

{lrvestock and human), rlltteracy, lack of proper plannrng, reduced government

spendrng rn pro;ects that requlre subsldres, unemployment, land tenure problems,

over-relrance on a pastoral economy and lack of tnnovattveness

218 These problems are exacerbated by rnsecurrty ln a report publrshed rn 2002, the

Kenya lnstrtute for Publrc Polrcy and Research Analysts (KIPPRA), whrch processed

data from 1994, noted that there were great regtonal vartattons ln poverty rales,

wrth North Eastern Provrnce havrng the hrghest of rts rural populatron (73 06

percent) lrvrng below the poverty lrne, compared wlth 35 32 percent for Central

Provrncelrr ln the same study, Homa Bay (Nyanza), wrth 87,20 percent of lts
popularton lrvrng below the poverty lrne, had the hrghest poverty level, followed

by Mandera Dtstrrct In North Eastern

21g ln Wa]rt poverty ts severe and more than 65 per(ent of the populalron lrves

below the absolute poverty ltne "']Poverty rn Walrr rs marnly dlstrrbuted among

pastoralrsts, small-scale farmers who constantly face crop fatlure, pert-urban

poor (who sell frrewood and charcoal), and extended famtltes, amonq others'rl

The pa5torallsts are under constant threat of poverty durrng drought Severe

drought leads to lrvestock deaths, whtch are the pastoralrsts'matn lrvelrhood

These commrJntttes keep on movrng ln search of pasture and water and do not

settle to carry out other actlvltres Furthermore, (hrs constant movement over

the vast and harsh terratn has consequences tn terms of educatton for thetr

chrldren, thus cyclrc poverty seems to persrst endlessly, The populatron rs poor

also due to ursecurtty as a result of frequent attacks from cattle rustlers Poor

lrvestock marKets contrlbute to low lncomes as mtddle men take advantage of

the srtuatron atrd offer low prtces'i'

130 SID (n 127 abov!)10
13i iaulKmalu ?l al AS,lL,al,on.lAnalynsolPovcrlyLnK.ny.'K|PPMWorttrrgp'p'/Sc"s P'p" no 6(2002)p 32

iiZ Natronet Cooro,n:t,n9lg!ncy tor popuatron and Dev.lopmcnt (NCAPD), Wril/ d,sr,cr Slr.ltgi. pLr lor lhc rmpl.m!ntalron ol lh.
nzl,onal popul.l,on polEy lor s!stanable dcvelopmenl 20012010 (2005)p 9

1 33 Naronal C oor drnalrnq Agency lor P opulalDn and D.v.lopm.nl (n 1 36 abovc) p I
134 Nalronal Coordrnalrna Aqenc'i ror Popul.llon and De\r.lopmcnl (n 137 ebov.) p 10
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220 ThesrtualronrsnobetternMandera ApartfromManderatownwhrchrsfarrlyserved

wrth rnfrastructure rncludrng eleclrcrty, prped lvater and telephones, all the other

centres lack these facrlrtres Lack of economrc facrlrtres except petty trade rn lrvesrock

products and handrcrafts, v,rhrch provrde a lrvelrhood for some households resrdrng

rn these centres, further drrves them deeper rnto poverty Due to constant drought,

lack of market for lrvestock and unemployment, most people. especrally the poor,

are dependent entrrely on relref food of marze ratrons and wafer Based on the Early

Warnrng Systems (EWS) and communrty-based food ard targetrng and drstflbutron,

about 76 percent accountrng lor 170 336 persons rn 2002 rn Ganssa are poor

Other poverty-sl r rcke n groLrps are female-headed households, orphans, wrdows,

street chrldren, beggars, the physrcally challenged and the handrcapped The same

patterns of poverty are replrcated rn Garrssa, where the srtuatton rs worsened by the
presence of a larger populatron as a result of the refugee camps Tl'Is lnadvertently
places more pressure on already over-stretched socralamenrtres and rnfrastrUrture

Levels of poverty among women and chrldren are very hrgh srnce they are the least

capable offendrng for themselves Casesofabuse,neglectanddtseasesarealsovery

hrgh Educatron and hcalth are hampered, further cornpoundrng poverty levels

221 Whrlc Kenya rs generally poor, thrs poverty rs not evenly drstnbuted counlrywrde
and varres by ecologrcal zones wrth the and areas bearrng the bru nt of tts negattve
rmpacts Pa rt of the reason for thrs scena rro rs the lack of drversrficatron of economrc
aatrvrtres rn arrd arcas as opposed to htqh potenttal dtstflcts In afld areas, there
rs over-dependence on the Itvestock economy, whrch rs challenged by several
[actors, rnr-ludrng natural weathcr and tncessant ethnlc aonflrcr

2)2 These rndrcators generally show the relattve poverty rn and drstl(ts compared
to hrgh-potentral drstflcts lrke Uastn Gtshu, Kakamega, Machakos, Kerrcho and
Nyandarua Comparrng Wajrr to Nyandarua, the absolute poverty level of the
former rs 57 percent whrle that of the latter rs 27 percent The lrfe expectancy ts

almost the same, wrth Waltr havrng 52 and Nyandarua 54, but the average famrly
srze rn Walrr rs nruch brgger than that of Nyandarua, as rt stands as srx famrly
menrbers rn contrast wrth 4 6 rn Nyandarua ,,.

223 Although there rs va atron tn htgh potentral drstrrcts, thetr absolute poverty
rates tend to be much lower compared to those rn afld dtstncts Dependency
ratros also vary, wrth hrgh-potentral dtstncts havtng lower levels of dependency

135 RepLJbhc ol Kcnya Kenya N.tanal Deuelopnpt)t Plan 20A2 2OAE Narcb rvl,nrslr/ ot Plann nq and Nalonal Dcvetopment lO0Z
Iabrc I Povcdy rolaled nd,ces ror s.leded a.d drstfuts and Tah ! 2 Povedy retated,ndcato,s for set.ct.d hrgh porenl at drsl cts



compared to ard drstncts Thrs can be explarned by the fact that there are less

economrcally actrve people than there are dependents and thrs rs lrnked to the fact

that unemployment levels are hrgher and that there are fewer economtcally vtable

outlets The marn economrc acttvrry rs pastoraltsm, whrch rs adversely affected

by rhe harsh prevarl'ng droughts and the need to constant mrgratron Absolute

poverty levels rn hrgh-potentral dtstrIcts are lower than those regrstered ln arrd

drstflcts, wrth the rmplrcatlon that the latter are poorr15

224 The lrfe expectancy rn afld drstrrcts ts lower than that of hrgh-potentral drstrrcts,

marnly as a result of the harsh geographrcal condrtlons, malnutrltlon, poor health

and rnsecurrty. lt rs also an tndtcator of the lack of bastc soctal servtce5 such as

health amenrttes and hospttals Populattons ln arrd dlstrlcls have slrghtly larger

farnrly srzes compared to hlgh potenttaldtstrlcts Thts sttuatlon adds to the pressure

exerted on socral amenttles, as most of the populatron also tend to be dependent5

rather than berng economlcally actlve

Food

225

security

Low rarnfall aggravates tl)e drought condtttons, whtch tn turn have severe effects

on the people rn North Eastern Kenya Sometrmeshouseholdsrelyonthreetoetght

lrtres ofwater per person per day Water pans and dams have drled up rn most of rhe

ceitres Malnutrrtlon rates are very hrgh Clashes - related to decreased resources

- often take place and lrvestock mrgratrons are hrgh because of declrnrng pasture

areas As a result of drought, there ts constant deterloratlon of food securtty, whtch

rn effect reduces the pulchaslng power tn food and non-food commodlty prlces

lnsecunly rn the regron has conttnued to pose problems for organlzatrons such as

rhe UN's World Food Proglamme (WFP) that run food assrstance progranrmes

lnstitutional framework and capacity

))6 Economrc and socral development hlnge on Instrlullonal (apacrty and a fragrle

rnstrtutronal framework compounds the problems of such development Such

rnstrtu(ronal support comes from schools, hosprtals and cltntcs, vtable economlc

actrvrtres (bankrng, commerce, and manufacturtng plants), all of whlch are ln short

supply rn North Eastero Kenya ThepresenceofsuchrnstrtutronsopensupavenueS

for employment and economrc development

227 ln North Eastern, the rnstrtutronal framework ts tnadequate There are very few

schools and hosprtals, leavtng the tnhabttants tn a desperate Srtuatlon Economrc

actrvrtres are lrmrted and there ls ltttle tndustrlaltzalton and manufacturlnq actlvlttes

136 [!rn slry olPlann,rq arrd Nalronal Devclopm.n I (n 139 above)
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rn the regron The poor rnslltutronal framework ts further compounded by the poor
road network, wrth most rural roads berng rnaccessrble, especrally durrng the rarny

season Some rmprovements on the road network, especrally the feeder roads, were
done through the Fuel Levy Fund, but rhere rs strll substantral work requrred to
facrlrtate accessrbrltty

228 The contrnuous drought affects long,term plans to develop water stru(tures Most
funds were drverted to emergency water trucktng and otl.ter act vttres to save lrves

Access to rnlrastructure and soctal servr(es rn the a d areas rs far belovi the natronal
average ln 2006 for example, there r,vcrc 59 pu blrc secondary schools rn Krtur Dtstflct
but only 28 publrc secondary schools n the whole of Norrh Eastcrn ln addrtron,
rn 2001, there were 86 secondary schools rn Uastn Grshu Dtstrrct, but only l6 such
schools rn both Turkana and WaJrr drstncts Closrng sLrch a gap and achrevrng hrgher
levels of servrce provtston of quallty educatron remarns an enormous challenge

Education

229 Bothrnternal andexternal f.lctorstnfluencetheuptakeofeducatrontnNorthEastern
Kenya lnternally, cultural pr.tcttces and stereotypes have contrnued to hamper
educatron uptake Parental attltudes towards educatton, cultural practrces and
belrefs are partly to blame for the low levels of lrteracy among nomadrc pastoralrst
communtttes of Kenya 5chool dropout rates are hrgh for both boys and grrls and
at all levels of lhe educatlonal stages lheforegorngrsgenerallyworseforthegrrl
chrld, grven the consprcuous subordrnate status o[ women among nomadtc pastoral
ethnrc groups Statrstrcs show that about 93 percent of North Eastern women have
no educatron at all, compared wtth only about 3 percent rn Central provrnce,,,

Furthermore comparatrvely, oI the 92 percent women tn Narrobr who are ltterafe,
only 6 4 percent are ltterate rn North Eastern For men, correspondrng figures for
Narrobr and North Eastern Provrnce are 94 2 percent and 29 5 percent respectrvely

230 ln addrtron to tl'letr multlple domesttc responstbrlrtres, certarn cultural practrces
such as lemale genrtal mUtllatton and rnfibulatrons among some of the ethntc
groups, early marrrage and the parental preference for boys,educatron, greatly
curtarl grrl chrld educatron,"lndeed, grrl chrldren often lose out to boys v;hen
parents have to p oflttze who to educate

)31 Grrl chrldren often 6nd themselves trapped teenage prcgnancy, early marrrage,
motherhood or transacttonal sex wrth the possrbrlrty of contractrng sexually

137 see socr.ly ror lnle rnairon.l oev.lopm.nl ( s tD) (n xx abovc)v t Kcnyr Demograph c and Heallh surv.y (2003) rab/r3 Gerdcr
Dscrn es n ttlct.q .nd EdLEa\anal Acqus on

13t DN Srluna lncreashg accass and parlEpalon ol paslorahst communrlrcs r. pr mary.ducalon ln Ke.'/a lnte.:,.l,.,hel R|vtctv ol
Edtlc.lton 2OAS p 5l p r99-516
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transmrrted rnfectrons (STls) rncludrng HIV/AlDS, Educarton ts percerved as not

rmportant for grrls and therefore they are wrthdrawn from school so that they can

contflbute therr labour at home

232 Exrernal factors such as the pastoralrst lrfestyle that entalls frequent mrgratrons

has rnfluenced access, parttclpatlon and achtevement ln educatlon Other factors

are lrnked to rnstrtuuonal development and capacrty Schools are tn short supply

and thrs has contflbuted to lowered access of chlldren lo both prrmary and

secondary school educatron The cost of schooltng rs also prohlbltrve and due

to the hrgh levels of poverty rn the regton, many parents cannot afford the extra

cosrs t hat schools demand Because offrequent mobllrty, educattonaltralectortes

are not stflctly followed and dropout rates tend to be very hrgh There are also

very few youth polytechnrcs and sktll tralnlnq centres to absorb some of these

chrldrer'r There rs need to establtsh more day secondary schools that are cos(-

effectrve These factors mean that school enrolment rates for North Eastern are

far below those of other provlnces and tlle natlo n al average

233 Gross enrolment rates for prrmary school and secondary school stand al 178

percent and 4 5 percent respectlvely tn North Eastern, way below the natlorlal

average of 87 6 percent and 22 2 percent North Eastern has the hrghest sclrool

drop-out rate, whtch stands at 12,6 percent compared Io Nyanza whrch has the

lowest drop-out rate rn the count;y slandlng at 6 8 per(ent and the nattonal

average drop-out rate of 8,1 percent The tnadequacy at the school level can

be best captured by the non-proportronal puPrl-teacher ratro rn North Eastern,

rndrcatrng a shortage of tedchers and skrlls "'

234 Data from the Kenya Nattonal Bureau of Statrstrcs (KNBS) rn 2008 on enrolment

rates (for boys and grrls) rndrcates that only 32.3 percent rn North Eastern have ever

enrolled rn scl.toolagarnst the natronal average of 76 8 percent lnCentral Kenyafor

example, 92 percent of the populatton has attended school Worse strll, only three

percent (and only O 5 percent ofwomen) rn NEP have attended secondary schools,

agarnst a natronal average of 8 7 percent Notably low rs the populatlon that has

attended ;ny post'secondary rnstrtutrons, at only 0 6 o/o (KN8S, 2008)

235 When tt ccntes to nomadtc dlstrlcts rn Kenya tncludtng lstolo, Tana Rtver, Wa,tr,

Moyale ancl Turkana, the Kenya Natronal Statrstrcs Plan 2002-2008 fi9ures

hrghlrght the drfferences tn lrteracy rates, prlmary school enrolment and dropout

rates, secondary school enrolment and dropout rates ln the above regtons, From

the data, rt rs rndrcatrve that Wallr has the lowest prtmary and secondary school

r39 Sec Mrnrsrry ot cducatron staislrcs D vLsron IdDl? .l 5 Acc.ss lo cduc.iron 2002 .nd Taolc I Nalton.l Gtoss Eo.olnLhl PuPl

leach.r R.!o .nd Dro?A,l R.tcs
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Jornt enrolment rates (boys and grrls), standrng at 145 percent and 46 percent
respectrvely, whrle Moydle has the hrghest enrolment rate5 standrng at 63 2

percent and 8 5 percent respectrvely Out of the 4 6 percent of students who enrol
rn secondary schools rn Wa,rr, over 50 percent of them drop out before completron
of the approved four-year secondary school course'.0 Walrr also has very low
Itterary rates, whrch tmpacts the abrlrty ro access the Job market For example, the
modest educatlonal achrevement regtstered among pastoral-nomadrc chrldren
cannot allow them to compete wttl't those from other communtttes on an equal
footrng when rt comes to securrng lobs and other self-actualtztng opportuntttes
They may therefore be left wrth the optron of engagrng rn band try, cattle theft,
drug abuse and trafficktng, or casual and unskrlled manual work ,.

236 Some of the undertakrngs tlrey engage tn are nor only poorly pard, but also
erratrc Compoundtng thts sttuatton ts the tncessant ethnr( confltcts and cattle
rards that compltcate lrvelrhoods and access to soctal servtces suclt as educatton
lndeed, the prolrferatron of small arms - fuelled by the long armed conflrct rn

Somalra - and the a ppa rent com me rcra lrzat ton oflrvestock t heft, have herghten ed
rnsecuflty rn the regton These condtttons have far-reachrng tmplrcattons on
chrldren's socralrzatron, development and educatron ln addrtron, tt has the effe(t
of entrenchrng and rnstttutronaltztng rnter-generatron..rl poverty transfer

237 ln Kenyas hrgh-potentral areas, the story rs markedly drfferent, whrch rs tellng of the
sorry state of the country's socral servrce provrstontng and wellare systcm As such,
the correspondtng figures on lrteracy among sedentary communtttes, espectally ln the
hrgh-potentral areas, are substanttally drfferent from those regrstered rn arld drstflcts
Data from afld areas compare unfavourably wtth that from hrgh-potenttal dtstncts

218 lt can perhaps be hypothesrzed that rn the absence of sustarnable economrc
opportunrttes, educatron remarns thc best optron for nomadrc pastoralrsts The
present educatton uptake, even wrth the appllcatlon of mobtle schools rn the provtncc
rs less than satrsfactory. There are numerous technt(al ancl opcratronal problems
that confront the regton tn terms of accesstng, parttctpatrng and achrevrng desrred
educatronal outcomes Because of poor performance tn transttton exams (the Kenya
Certrfcate for Pnmary Educatron - KCpE and Kenya Certrficate for Secondary Educatron
- KCSE), mobrltty wtthtn the educatton system rematns very low ln partrcular, poor
performance rn KCSE - tn part marked by the regron's lowest representatron tn the top
100 students rankrng rn nattonal exams (together wrth the Coast regron - means that
very few transttton to untverstty and tertrary level educatron

\)it
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239, Whrle the quota system applred tn admtsstons lnto certarn fields such as medtctne

has ensured a level of representatlon rn those professlons, more approPrlate

rnterventtons are requtred These tnterventlons should target pnmary and secondary

levels to rncrease transltron rates and performance

240, The farlure of the educatton system rs largely due to the aqgregate nature of rts

admrnrstratlon and authorltles need to customrze educatlon for the ctrcumstances

of a partrcular regton, keeptng tn mtnd pastoralism, drought, food tnsecurtty, crtsts

ancl conflrcts expertenced tn North Eastern and the rmpllcatlon of these factors on

educatron access and retentlon

Health, water and sa nitation

241 Multrple factors of poor tnfrastructure, low populatron densrty and ltmrted

rnstrtutronal capacrty cement low servtce deltvery on water and Sanltatlon ln North

EasternKenya A large percentage (95 percent) of chlldren tn NEP are born at home,

agarnst a nattonal average of 695 percent Only 118 percent of tnfants tn thts

provrnce have an rmmunlzatlon card, agalnst a na(lonal average of 63 7 percen(

Nearly a thrrd of all tnfants are underwerght ''

242 Accordrng to a 2004 report, there are great lnequalltres as to the doctor-patrent

ratro rn Central Kenya, whrch rs about 1 2O 7Oo, compared to North Eastern (around

1 12O,OO0 )r'r ln terms of dtsposal of human waste, the 2009 Census shows tha(

out of a populatron of 248 OOO rn North Eastern sampled' only 220 have access

to a maln sewer, 212 of these use a septlc tank, 62,678 use a plt latrlne, whrle the

ma)oflty (184 425) relteve themselves ln the bush, equatrnq to 74 percent r4'

243 More than 50 percent of the populatron etther draws water from unprotected wells

(25 4%) or from rrve $ \25 69/0) Only 5 7 percent of the households rn the arrd drstrlcts

have access to ptped ttater, and most of these are concentrated rn the urban areas '"
Low nutntron and poor access to medlcal and related servtces poses ltfe threatentng

challenges to the populatlon Women's health needs specral attentron and maternal

health care centres need to be tncreased to reduce morbtdlty and mortalrty There rs

need for materntty amenltles and chtld care setvlces ln the dlstrlct hospltal ln order

to rmprove maternal and chrld health care servrres

la2 Kcnya N.lronalBurcau ol Sl.lrslrcs yy.l/bang,n Xcnya a Soao'economrc polic Na(o 2m!

1.3 Slo {n 127 above)

taa Kcnya poputatron and Housrng Cansus R.pod volum.ll Populalron and Hous.hold drslribulon olsocrG.conomrc cheracl€rrstcs

(2009) P 359

t{5 icny; i\atonal Bu,eau ot SlalslLcs X?nil. ,tcarated Household Budgct survey Na robr 2007 See aho ?009 Census Rlpon

(rbove)p 339
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Economic marginalisation and access to social-economic aoods in North
Eastern

Testimony by Jarso Forole

What evidence do we have for being marginalized? I am sure that for those who have
travelled by road, after crossing l\,4erile River, you must have had a feeling of what we
have been feeling since 1963. We have our road to this area. Unfortunately, this is a

road classified as A2 and runs all the way from Cairo right through Addis Ababa allthe
way to Cape Town. Until recently, there is one section of that road which had no single
piece of tarmac. This is the section before you get to Moyale, about 5OO kilometers. We
are told that lhere was a time when funds were kept aside to reconstruct that road but
due to the influen(e of some individuals in the goveriment, the funds were diverted
to other areas. lt is recently that the government decided to do something. We are yet
to see the job being completed.

We have very few public health facilities. The existing ones are not fully equipped
and, at the same time, they are under-siaffed. We also have very limited maternal
and child health services. Sadly, we do not have any fa(ilities in a county that spans
over I 5 percent of the total land mass of Kenya. For instance, if you ta ke the southern
part of Laisami5 constituency, you will see that there is no single health facllity that
has been established by the government.We have very few that were established by
mis5ionaries. lf this is not mrrgindlisation, then what rs it?

llliteracy levels are very high. For instance, close to five decades after independence,
there are statistics which show that Moyale has only lO secondary schools. Those
schools serve an area which takes up l5 percent of the country,s land mass. There is
no school that gives proper education to secondary school-9oing children. N,4oyale
started in 1920 when it was established by the colonialists. However, compared
lo other areas whi(h were established recently, you will see that we are highly
margioalized. Take an example of Mak!eni. We only have I0 secondary schools but
Makuen i, established in the late 1990s, has rnore lhan 230 public secondary schools.
I do not want to qo further into that.

Access to safe water is a Iuxury for us. Most of the facilities we have were established
during the (olonial period to serve the popJlation that existed during that time. For
instance, in Marsabit, we have the Eakuli water supply which was established to meet
the demand5 of just about 2 000 people. Toda, we have gone beyond the 60 000
mark. 5o, while other Xenyans turn around and turn on a tap to have clean water,
in [4arsabit, people have to travel more than 80 kilometers to look for water. lf you
were to travel 80 kilometers a day to look for water, would you have time to do things
lo gain economiaally? We have been complaining about Chronic poverty. However,
in my considered opinion, one of the factors that have greatly contributed to the
continued poverty is the water crisis. lf a 2O-litre jerrican goes for almost a dollar
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(5h70) and we are talking about a poor person who lives below a dollar a day, what
picture are we trying to portray? I have vast experience working in the humanitarian

assistance field and going by the CF Standards, even in a humanitarian situation, a

person needs at least 15 litres of water a day. Just think how much money does a

household need to meet the daily requirement? 5o, as much as we are facing water

problems, we are cheating ourselves when we say that we are fighting poverty in

Marsabit.

More worrying is the situation of our children.TheWorld Health Organization (WHO) has

established a threshold to determine the nutritional standards among children below

five years of age. One of these standards is the 50'called acute global malnutrition rate,

which the WHO worlies about when it permanently remained at 15 percent, always. At

times, it qoes as high as 30 percent. You can paint the picture of what the local child

qoe5 through.

ln a nutshell, lwould like to make reference to the Millennium Development Goals

(MDGS). Every year, Kenya conducts a review of its progress lf we were to conduct

that review in Marsabit, we would not know for sure if we are on the right track

towards achieving those eight goals. This is a largely livestock-based economy

Our expectation i5 to have services just like our colleagues who are farmels. While

our Kenyan government has established special funds and subsidie5 for falmers in

Kenya, we are yet to have any action taken in our favour' We have the Coffee Board

of Kenya, the Pyrethrum Board of Kenya and a sisal board and a sugar board, lam
yet to hear of a board that addresses the needs of pastoralists

The on ly industry that is there to serve our interests is based in Na irobi; the Kenya

Meat Commission (K[4C). Food security is also a major problem here and we have

evidence of it, lf you look through the window or a5 you were coming from lsiolo,

you must have 5een some huqe silos, less than a kilometre from where w€ are,

The silos were established in the 1990s to receive local produce from this

area. During that period, Malsabit was seaond after Kilale in terms of cereals

production. The need for additional silot wa5 felt because there was a lot of

produce. Similar structures were erected along the way. At that time, we were

self-sufficient in terms of food production. HoweveL today, there is no grain from

the local area that can be tra(ed in those silos. lnstead of having local produce.

today, it ir housing humanitaribn aid. That has led us to claim that the state

provides us with food. At this moment, if you go off the road, you will encounter

very serious humanitarian situations of emaciated lactating mothers, chronically

malnourished children and people queuing at food distribution centers on a daily

basis.r'6

116 TJRC/ Hansard/ Publrc Heating/ Marsabiv 4 Mey 2011/ p.13
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Nyanza Province

The quest on that has repeatedly been asked ls Who rs rerpon5tble for the sorry
state of the Luo people rn Kenya? The answer to thrs questron reveals a lrtany of
systemat c offrcral polt(y to oppress, sublugate and dehumanrze the Luo peopte,
whrch would have largely been profrled as foliows economr( emasculatron, mental
and psychologrcal warfare, ut lrzatron and mLtrder of Luo eaders and poltttcal
margrnallsatton ''
I(annot agree, even for a fleclrnO moment, lo make reference to a so-called'socro,
econonrrc margrnalrsatron'of any part of Kenya, by mv qovernment ,,.

244 One of the matn narratrves tn the context of Kenyan pollttcs, development, and
gross vrolatrons of human nqhts, ts that Nyanza provtnce has suffered socro-
economra nrargrnalrsatron under successrve post rndependence governments
Lrke North Eastern Provrnce arrd the NFD rn gcneral, Nyanza could be placed rn the
category of 'polrtt(ally drssrden t' regrons

245 Speakrng dunng the Commrsston's hearrngs rn Krsumu, phoebe Astyo, a former Mp
for Karachuonyo, provrded a movtng testtmony that summaflsed the prevarlrng
perceptron s about the economrc and polrtrcal matg rnalrsatron of Nyanza, especrally
what rs popularly known as'Luo Nyanza'

The role of the Luo commlrnrty tn the !truggle for ndependencq of Kenya cannot
be overemphasrsed At rndependence, the whole of Kenya saw rlre Luo a5 the most
educated communrty, wrth probably the htghest number of (rnrversrty graduales,
faculry heads and professtonals rn almost every other freld The Luo communrty
produced who was who rn all sectors ol the economy, polrlrcal, economl( and
rntellectualfabflc rn the Kenyan so.rety Frftyvears down the road, the Luo comntunrtv
rs bedevrlled wrtl'r every o(hcr.on.ervable soc etalrl!, langurshtng at the bottom of the
ladder o( progress ,,.

746 The disrntegratron of the Krkuyu-Luo coalrtron that formed the core cf KANU ar
rndependence and the eventual fallout between Kenya,s first presrdent Jomo
Kenya(ta and 6rst Vrce-Presrdent Ogrnga Odtnga rn '1966 over drfferrng vrsrons
for the corrntry as descrrbed e,trl er forms an tmportant context wtthrn whtch to
contemplate the tnargtnaltsalron of Nyanza lt was noted that the fallout between
Kenyatta and Odrnga rn 1966, the assasstnatlon of promrnent Luo polrtrcran Tom
lvlboya rn I969 and the bannrng of Odrnga's oppos tron party, the Kenya people,s

Unron (KPU), and Odtnga's eventual detentron earlrer rn 1969, constqned Nyanza

1r7 TJRC/Hensard/PubhcHcan.g/Krsumu/1rJuty2O1t/p 2O
1.6 r,Vrll.n Subm,ss oi by Fo.mcr Presrd.nt Dan cl Ara, Mo to th! TJRC (2Cl 2) o 2n
1.9 TJRC/Hans.rdlPublcH..,r.9/K,suhu/1rJ!v 2O1l/o 2C
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Provtnce to enduflng conflrct wrth the Kenyatta reglmers0 The same would

continue duflng the Mol reglme,

247. ln he( testlmony, Asryo ptnpornts 1969 as the year when the marglnalrsatron of

Nyanza started " lt was soon after the assasstnatron ofTom Mboya rn 1969 and the

detentron ofJaramogt Odrnga that the real margrnalrsatron of the Luo started''r5l

Although Mor had rn I980 as presrdent attempted to 'rehabrlrtate' Odlnga and

hrs KPU colleagues polrtrcally by restorrng therr KANU membershrp and offerrng

state lobs to some, rhts attempt was aborted when lt became evldent that

Odrnga's tdeologrcal rncltnattons and hrs attltude towards KANU rule - whtch

he percerved as corlUpt and exclusronary - had not changed tn hrs 14 years of

polrtrcal banrshment It !s reported that Mol changed hts mtnd when Odtnga

publrcly cntrcrsed Kenyatta for hrs alleged exclusronary polrcres whtle explarnrng

why they had fallen our

248 Wlrle there have been promlnent personalrtres from Nyanza who served tn

successrve regrmes, the reglon has been assoclated wlth opposltlon polltrcs srnce

rndepcndence, save for a few years in the 1960s Asexplalnedearlter,thestructure

of the Kenyan state and the nature of polltlcs has been such that the economrc

fortunes of communrtres were largely lrnked - although not ex(lusrvely'to therr

standrng wrth the regrme of the day Because of the centralrsed nature of the

state, patronage, corruptron and the polrtlcs of excluston and negatlve ethnlclty

had taken root rn Kenyan poltttcs ln thts context, the polltlcal banlshment of

leadrng polrtrcal frgures cotnctded wlth, and meant ecorlomlc lsolatron of the

enttre regron However, the co-optton of leaders from regtons that had been

margrnalrsed presented a semblance of rncluslon at the centre Both Kenyatta

and Mor made sure that Nyanza was represented ln therr governments over the

years, e5peoally rn cabrnet Former Presldent Mot relects the rdea that Nyanza

was margrnalrsed under hts rule and cttes names of promtnent Luo leaders who

served rn hrs government Prestdent Mot wrttes

The brggest agenda of my government was to dlstrrbute.esources equrtably to all

parr, !f the (ountry I cannot agree, even for a fleetrng moment, to make reference

to'socro-economrc margrnaltsatton'of any part Kenya, by my government I had a

cabrnet for many years whrch had a proportlonately large number of mrnrsters from

the 53rd Nyanza regron [tnfact],oneofthelokeslnNyanzalnthelatel9S0swasthaI
every MP was erther a mln5ter or a5515tant mlnl5!er except.rame5 Mborl, i,4P for Kasrpul

Kabondo

1S0 OdhrambcArEno ES 2OO2 Heg.monrc Enrcrpnses and lns[um.nlalnes ol Suru val Elhnrcrly and D.moctacJ r|Kcrya Afnc.n

srud,.s,61 (2) PP 223-249
151 \i]trten SubmssDn by Formcr Pres,denlDznr.l.rap Morlo lh. TJRC (2012)p 20
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249. To emphasrse hrs pornt, Presrdent Mot lrsts the followrng who served at drfferent
pornts rn hrs 24 year rule

0'l i

Ministers Iand Assistant Min isters]:

1 Wrllram Odongo Omamo

2 Robert Ou ko

3 Wrlson Ndolo Ayah

4 Peter Oloo An ngo

5 John Okwanyo

6. Dalmas Otreno

7. Stephen Ond rek

8 Ra rla Amolo Odrnga

9. Adhu Awrtr

10 Peter Nya kramo

Peimanent Se(retaries

I I Joab Omrno

12, Hezekrah Oyug r

13, Leo Odero

Envoys

18 M rchael Okeyo

19, Noah Oku lo

20 Mauflce Omwony

2l Pa mela Mboya

22 Frost iosrah

23 Green Josrah

24 Bob lala ng'o

25 Da nrel Mboya

26 Ochreng Adala

27. Prof Thomas Ogada

14

15

r6

17

Valentrne Opere

Peter Wambura

Wrllram Ochreng

R rcha rd Muga

250 Wrth respe(t to the Armed Forces over whrch successrve reglmes have often
sought to have trght control, Prestdent Mot compares hts admlntstratton and tlrat
of hrs predecessor, Kenyatta He states that'by 1978, the joke of the town was that
no Luo could rrse beyond the rank of a malor rn our armed forces' He lrsts the
followrng to demonstrate that dunng hls tenure, members of the Luo communtty
were appornted to htgh posrtrons tn the mtlrtary

-r Lt-Gen Da nrel Opande

-r MaJ-Gen e.a I Pasteur Awtta

: l\,4aj-Gen Mau rrce Oyugr

Mal'Gen 5am Suero

r Mal-Gen Barrack Onya ngo

r Brrgadrer Fred Srdondo

251 The Presrdent also crtes the names of other senlor personalrttes that he appotnted
as follows

3t



Polrce Commrssroner: Phrlemon Abongb

Heads of Parastatals

Prof Eethwell Ogot

Prof Srmeon Omrnde

Prof Davrd Wasawo

Prof Otreno Malo

Prof Olany

Phrllrp Oku ndr

Vrce-Chancellors

Prof Douglas Odhrambo

Prof Shellemra h Keya

Prof Fredrtck Onya ngo

Drrectors of Med tcal 5ervtces

Dr Joseph Olrech

Dr James Nyrkal

Chref Archrtect Joel Nyaseme

Chref Enqrneer Roads Engtneer Otonglo

252 The Commrssron take5 the vlew tllat whtle the ltsttng of Luo personalrtles who

served rn the Mot regtme ts evtdence of a level of tnclusron of people from Nya nza,

the co-optron of eltres dtd not necessalrly translate lnto economtc tncluston tn a

broad sense As shown below, other tndtcators assessed by the Com m lsslon, such

as socralamenrtres and tnfrastructure, seem to reflect a dlfferent reallty

253 lt a ppea rs to the Com m lssron that the rnclus ton of certarn elltes also had a polrtrcal

goal under both post-tndependence admlnlstratlons lt served to polrtrcally

rsolate Odrnga who had taken a hard'lrne sta,r!e agarnst both the Kenyatta and

Mor governments stnce the 1966 fallout and l, s eventual banl5hment ln '1969

254 ln 2003, lust as Nyanza leaders appeared to itnd a new foottng at the centre

of power followrng the formatron of the Natlonal Rarnbow Coalttron (NARC) a

year earlrer, commentators note that slmllar dlsagreements wlthln the Ktbakr

regrme (belween Krbakr and Ratla Od rng a) would lrkewrse lead to the blacklrstlng

of Nyanza both rn terms of access to caprtal development and also tn terms

l
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of appointments to public positions.,,,lndeed, following the fallout between
Kibaki and Odinga, Kibaki would sack Odinga and his allies from government in
2003. After the hotly contested and divisive constitutional referendum of 2005,
Odinga would later form the Orange Democratic L,lovement (ODM) and contest
the 2007 elections against Kibaki, largely on a platform that held out Kibaki as a

practitioner of the old politics of exclusion.

255. Odinga and the Nyanza elite would be catapulted to the centre of power following
the negotiated National Dialogue and Reconciliation Process in 2OO8 that produced
a government of national unity after the post -election violence (PEV) of 2OO7-2OOB.

Odinga's proximity to power (in his cap,rcity as Prime Minister and co-principal)
certainly tempered narratives and perceptions of exclusion, especially as appointments
into public service from Nyanza increased.

256. lt is fair to slate, as asserted by many who spoke to the Commission, that,
Nyanza has been in the political and economic cotd for all but i0 years since
independence in 1963. The systematic isolation of Nyanza since 1966 by
successive governments as narrated by those who made testimonies has led to
the heightening of poverty in the region in general and various so(ial and
economic problems that have gone unaddressed. Some of these issues are
discussed below.

152 R Muhl]la 'Horizonlar lnequalil es a.d Ethno-regionat poritics in Kenya xenyd sludles Rev,ew (2009) 8t 105 pp 991oo
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Socio-economic indicators of economic Marginalisation in Nyanza

Poverty

257 An assessment of poverty rs germane to the d rscusston of economtc marg tnaltsatton

because poverty rs regarded as the tnabrltty to access basrc human needs by

segments of the populalton Thrs tnabrltty could be attrlbuted to a set of factors

but does, rn our hrstorrcal context, reflect a legacy of economtc margtnaltsatton,

although not exclusrvely, Poverty assessment reports classrfy poverty tn terms of

food poverty, hardcore poverty, and absolute poverty'5r

258 At 63 1 percent, Nyanza Provrnce ts satd to have the hrghest rncrdence of absolute

poverty rn the country '' The nattonal average ls 52 percent Klsumu DlstIlct, one

of the poorest drstncts, has an absolute poverty rate oF 65 44 pelcent ''5 Ktsumu

experrences a food poverty level o[ 54 9 percent, wh rch tndtcates that food rnsecurrty

rs another malor problem r5o Accordrng to a World Bank Report publrshed rn 2008,

rncomes of rural households rn Nyanza are the lowest of all the provtnces, but have

nsen over trme, wh rle the'Grnr-coefficrent' tncreased unttl 2004 and then moderated

The report also notes that lrvestock ownershtp ts lowest rn Nyanza and that average

land srze fell raprdly, to become lowest across all regrons by 2007 !57 Asryo's testtmony

sun]maflses the outlook of Nyanza across varlous relevant tndrcators

Luo Nyanza, as Joseph Kagutht, former Provtnctal Commtsstoner called rt, l5 today one

of Kenya's mo5t under-developed, wrth all the development lndr(ators grlm Poverty

rs rrfe rn Luoland The drsease burden Is very hrgh, the mortalrty rate ts hrgher than rt

rs rn most provrnces and lrfe expectancy rs low All healrh rndr.alors are at therr worst

compared to the natronal tndtcators 'r

259 Many other wltnesses testrfred that thts grlm ptcture ts not restrlcted to Luo Nyanza

but appears to be common ro otl'ler parts of Nyanza regton as well, especlally to

Kufla Accord r ng to a re port by the Natronal Coordrnattng Agency for Populatron and

Development (NCAPD), 49 percent of the drslflct populatron ln Ku rla llves ln absolute

poverty, whereas a large percentage expenence food poverty The Dtstrtct Poverty

Assessrnent Report for the year 2000 rdentrfied the marn factors that engender

poverty rn the dlstflct as raptd populatton growth, economlc and envrronmental

factors, HIV/AIDS and socro-cultural practrces and attttudes such as polygamy

1 5l S.e Nal on.l B u(e au ot Slal slcs Seaord Rrpon o n Povedy n Kcny. Wctl.r. ndc.lars all.s l2o0o)
15,{ KS loryo and lnstrul. or EconomrcAl.,rs. yort,t fact Boak lnfinlE Posstbtlty of Dcttnlc Ds2st.? l2o1o)
1 55 Scc S Dosicr What M.t?s th. Dllercncc2 Socto-?cotfi c 2nd (hrnographtc !1alcff n. ls al aryhzn pnnlry schoal cnrallncnl fi

tlsunu Djirtct X../. (UnpuOrslr.d I\lA lhcsrs Unrlcrsrry ol Ansl.rdam A Gre.l L arcs Un{crs,ly ol Kcnya 2006) p I 3 Sc. .lso
C.nrral Eurc a! ol Sr.r sl cs Dcpedn d ol Ksun! Dtstncl Demogr2phrcal dela (2001 )

r 56 K S Ntonlo an d lnsrrrur. ol E conoflc Afl.r s You th fod Book lnhhnc Posstbttty ol Dehn e Ds2stet? l2ola)
157 See v"rorld Sank Kckye Pardy end lnequahty Assessrr.rl (2mE) p 60

15E TJRC/ Hensard/ Pubi,c H.ar ng / KsJm!/ lrJ!,,y 2011/ p 20
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and wife lnheritance. lnadequate and unreliable rainfall patterns have immensely

affected agricultural activities in some parts of the district.rte

Dlstrld Level Estimates of Poverty, 2005/6
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-3

Sottt<.: World Bank RepotL Kenyd poverty ond ineqoolity ossetsment, 2@8

159 N.tionalCoordn ling &.nc-y tor Populellon and Drvll@mlnl (NCAPO). Xune Distncl Strateric ptan (20052010) 0.8
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Health

260 The Kenya Demographrc and Health Survey (KDHS)'6 of 2008 shows that the rates

by provrnre of undel-frve mortalrty rate drsplay consrderable drspartttes Accordrng

ro rhrs report, Nyanza Provrnce has the hrghest levels of both under-5 years and

rnfant mortalrty rates (rmport Table 8.2, Pp 
'l l6) Almost one tn seven chtldren

n Nyanza dres before attarnrng hrs or her fifth brrthday (149 deaths per 1 000),

compared wrth one rn 20 chrldren rn Central Provrnce (5,] deaths per 1 000), whlch

has the lowest rate Thus, the rtsk of dyrng before age five ts almost three trmes

hrgher rn Nyanza than rn Central lnfant mortallty rs also hrghest rn Nyanza (95

deaths per I000) and lowest rn Eastern (39 deaths per I 000),

261, A compa'rson between the 2003 and 2008 reports shows that there have been

consrderable decltnes tn chtld mortalrty rates rn Nyanza over the five years, wrth

under-5 mortalrly decltned from 206 to 149 deaths per 1,000 brrths srnce 2003

262 The KDHi report of 2003 shows that except for neonatal mortalrty, all chrldhood

mortalrty rndrcators are hrghest rn Nyanza and Iowest tn Central r6r Under-5

mortalrty rs hrghest rn Nyanza (206 deaths per 1 000 lrve brrths), followed by North

Eastern (163 per 1000), and lowest rn Central (54 per '1000) and Rrft Valley (77 per

I OOo) provrnces Thrs tmplres that a chrld born rn Nyanza ts four ttmes more ltkely

tha n a ch rld born rn Centralto dre before celebratrng hrs or her frfth brrthday The

same p,lttern rs also observed tn tnfanl mortdllty rates, wlth the hlghest rate ln

Nyanza (ll3 deaths per 1 OOO lrve brrths) and the lowest rn Central (44 deaths per

1000 lrve brrths) The frgures shown for rnfant mortalrty and under-5 mortaltty tn

2003 and 2Oo8 are consrstent wtth the trend ln prevlous surveys done ln 1989,

1 993 and 1998

263 Wrth regard to health facllrtres, Kurra, one of the poorest and most margtnaltsed

of all drsrflcts has I ho5prtal and 8 health centres spread a(ross the dlstrrct The

doctor to patrent ratro rs 1 56 913 and households are located an average of 5

krlometres from the nearest health factltty Danrel Chacha Muherel, who testlfled

on behall nf the locat MP Wrlfred Machage, captured the Poor state of health

lacrlrtres,,r Ku rra as follows'

We hav{, vcry few health facrlrtres, but wherever there ls a health facrlrty, the munropal
(ounol nelps lo open the small routes to access those health facrlrtres 5o, we have

150 Thc D.moqraph,c arid Hrrll'l Suv.y (K0HS) rs 2 programn,. condlcl.d al1!r elery livc y.ars by KNBS prlrnrrrlv Io prov,d.

derno!raphc healrr and oih.r socro,economrc rndlcalors lo assst slak.hol0ers rn plannrng monrlofing .nd cvaluanon ol

poputatron .nd hcrtih pot cr.s l rd progr2rnmc s thc 2003 KDHS was lhe {o!nh lo b! conducled rn K?nya lh! olhcrs haerng bcen

conducl.d n 1909 1993 and 1998

161 Scc(cnyaNaroi.lBu,ca!olSIal,slcs xcnyz Detnogr.phc 2ndHc.fin SrNey2a03 \2041) pp 11.'115
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roads which are maintained by the (ouncil. However, we do not know if it that council
will continue after 20l2. We have a sub-district hospital here. There rs a road coming
here, direct to that place, but this hospital has never seen an ambulance since we got
a distri(t here. Therefore, our people are suffering. 5o, I say it is a n inju stice. Our people

are dying here; if we do not have money and there is a governnrent facility here. A
mother comes to deliver and dies, when you are just Iooking at her. Sometimes, she

loses a child. lt is a pity.'61

264. The most prevalent diseases in Kuria are malaria, upper respiratory tract infections
(URTI) and diarrhoea. HIV/AIDS prevalence is high among the productive age
group (1 5 to 49). lt is estimated to be in the range of I 3 percent and is one of the
h ighest in Nyanza Province.'"r

265. The disparities across the provinces in under-5 child mortality rates are remarkably
unequal. According to the KDHS (2003), Nyanza's under-5 child mortality rate was
206, which is much higher than the national average of 1 15 and is I 52 u nits above
Central's rate which was the lowest. Nyanza's low child survival rate is consistent
with its being a malaria-endemic area, with a modest bed net coverage of 32
percent, which includes a small I7 percent of the under-5s sleeping rrtrder a net...
According to the 2009 KDHS, Nyanza still has the highest levels of both under-5
and infant mortality rates.,65

266. Data accessed by the Commission from 2004 shows that there are also wide
regional disparities in life expectancy. While life expectancy in Central is

64.2 yea$, it is in 44.8 years in Nyanza.* The death rate among the people in
Nyanza is high in part because of lack of adequate medical services, particularly
along Lake Victoria, where the outbreak of water-borne diseases is common.
While the government cannot be blamed for these diseases in the context of
economic margina lisation, these diseases compound the effects of economic
ma rginalisation because ofthe bu rden they place on meagre incomes and limited
medical facllities. ln the case of HIV/AIDS - in respect of which Nyanza has led
consistently in terms of prevalence - the group rrrost affected is the productive l5
to 35 years band. While feeding on the high rates of poverty, HIV/AIDS heightens
the level of poverty among the affected communities thus compounding the
effects of econom ic marqinalisation,

162 IJRC/ Hansard/ Public Heanng / (unr 25 Juty 2Ot1/p 1&17
163 (NCAPD (n 159 above) 7
1 6! Societv for Internaironat oevetopment. Rpadrgs o, lnequahtt h Kenya sectotat Dynan6s and pespe.rves (2006) D 1 1 1

1 65 Xenya Nalional Bureau ol St at,slrcs Kenya Demog.. ph& an.t Heath SuNey 2OO&09 (2010) p 1 06.
166 See SID (n 127 above) 15. 16 & 26
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Education

267, Accordrng to the NCAPD report, the total enrolment rn Prrmary schools rn Kurra

stood at 90 4 percent for boys and 84 percent for grrls rn 164 prlmary schools

The population rn prrmary schools was 37,356 constltutrng 36 percent of the

total populatlon rn 19'99 lt was expected to rncrease to 53,063 rn 2008, ln the l7

secondary schools, enrolment tn 2001 was 2,896, whrch Is only 18 5 percent of

the total populatron of secondary school-9otng (l5 to 19) youth The secondary

school populatronstoodatl5,l5lrnlg99(l4Tpercentofthetotal populatron),

rmplyrng that durtng changeover lrc,m prtmary to secondary schools, (he drop-

out rates are very hrqh The malor cha llenge that has resulted ts Iow en rolment rn

schools, a non.sch ooltng gap whrch rs wtde and tncreastng, and the low retentton

rn schools due as the hlgh drop-out rate rncreases povelty levels'"

268 Concernrng publtc educatton, Krsumu Dlstrlct reflects natlonal trends; a prrmary

school enrolment of 69 7 percent and a low secondary school enrolment of 19

percent "' Data from 2006 rndrcates 322 prtmary schools, (72 rn Maseno, 66 rn

Kombewa, 40 tn Kadrbo and 144 rn Wtnam) '6'The teacher/puprl ratlo rs 1 40

t)ue to the rntroductton of frce prrmary educarton ln 2003, classes became

overcrowcled, caustng rtcreased pressure on teachers There are sllghtly more

boys than grrls enrolled wrthrn prlmary educatton (51% boys, 490lo grrls) The

average attendance rate5 by sex t5 stmtlar 8 years for boys, whereas grrls only

com Plete 7 Years "o

269 In the early years of rndependence, the government's educatton poltcy was

drrvrng manpower needs tn the economy, wlth the deslre to demonstrate to the

publrc that rndependence was rrot a sham but brought real benefrls '',' Colonlal

polrcres produced the lesult that few Aflrcans had more than four years of

schoolrng and as a resutt there was a huge skrlls gap that had to be plugged

For the frrst decade followrng rndependence, the government focused largely

on expandrng secondary and tertrary edutatlon Through the Afrtcantsatton

programme pronounced rn 1965 through Sesstonal Paper No 10, mandatory

quotas (50-50) [or tncluston of Afrtcans were tmposed on schools prevrously

reserved for whttes and Aslans

167 Se. Kura D,slld St..lcac Plan (n l59.bove)
r68 trnl. facr Sook Qaa2l SoctalEconotnrc E Pohhc2l PtD{tc3 ol K.nyz s Dlsrrcls lnslrlul. ol EconomrcA,tairs

I 69 S Doskar (2006l r,"|trat [!.k.s thc orf{arenc.? socrGacononnc an o drmog raphrc dcl.tm]nanls ol orphan pr ma ry school . nlolm.nl

,n K,sum! D6lncl K.ny. (unp! bhshcd) I'lA lh. srs Ui ve rsnv ot Anrslcroam A Grlel Lak.s Unrvcrsrlv ol K'nv'
170s.!sDos|.r(20]6)wn.lM.r.5tr,.Dlllercncc.soc/!,ecano,],c.nddenoglzphtcdclcn^n.|Jaloryh.nynaryschoal

a C.nlral Bure.u o, Slal,slcs (?002) IJepad,ncnl or Kts(rnru Oislrrd D€fl)graph'calOala

171 S?e os.s Ot.rct and C.rnc Rolcslol Potc,cs or hce pntnary s.hool ?duc.nan nt E.sl.t Alnc. A tcnew ol thc lttetatuta

lnsnllG ol Educ.lron Unrvcrsrry ol London Monograph No 10 12007) 1c11
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270 Rolleston and Okech record thar by 1978 when Mor took over from Kenyatta, the
best secondary schools had been concentrated rn Central provrnce, lhe home
of Kenyatta and Nyanza'7r The concentratron also reflected where Chnsttan
mlssronanes had made therr bases Central rn particular had benefrted from early
access to educatron because of penetratron of the earlrest Chnsttan mlsstona es

)71 Whrle the Kenyatta government placed emphasrs on secondary and tertrary
educatron to rmplement tts Afrlcanrsafton poltcy, rt had rdent fred "tgnorance',
and rllrteracy as two of tlte problems that rt needed to tackle through educatton,
essentrally by expandrng p n]ary educatron Consequently access to pnmary
educatron became lrn ked to the notton of development

272 The Frrst Natronal Development plan 1964-1969 hrghlrghted the need to
expand educatron nottng that "educatton and nattonal development are so
closely related that rt rs almost rmpossrble to speak of one ,rr'lthout the oth,or,,
Sessronal Paper No l0 ncluded educatron as an tnstrumental part of Kenya,s
development strategy \.,rrtlt emphasrs placed on thL, e(onomrc value rathcr
than socral value ofeducatton Educatton was to be,,regarded as the prrncrpal
means of relrevrng the shortage oi skrlled manpower and equalrzrng economrc
opportunttres among all cttrzens" Although there was rheto cal commrtment
to unrversal free prmary educatron ll] the earlrest govcrnmcnt devclopment
plans, prrmary educatton was regarded as a long term oblecttve of tl.te
educarton programme,,,/hrah at the tlme focused on furnrshrng manpower
need s of the eco no my

273 On assumtng power, Mor was to shrft the edu(atron polrcy Fully towards free
prrmary educatron Under Mor, the development language had shrfted from that
of emphasrsrng secondary educatron to that of recoSntstng pnmary educatton
as the Foundatron of economrc and naltonal development,,'The government
would provrde unrversal prrmary educatton (UpE) for seven years, free of charge
to all chrldren of prrmary-school age, abolrsh burldrng and other school funds rn
prrmary schools and provrde free mrlk to prrm a ry school ch rldren th roug hou t the
country (Republrc of Kenya, 1979 155) The feedrng prograrnme was marnly to
attract pu prls from semr-a rrd areas to attend sch ool Wrth the econo m rc down t u rn
rn the early 1990s, elements of UpE drsappeared, wrth fees rerntroduced (as

burldrng levres) and the mrlk programme ended UpE would later be rerntroduced
by the NARC government after the 2OO2 electrons

172 Nos€s Okelch aid C.,nc Ro eston (n 17j .bov.) p l2
173 Gov!rnmenlol K.ny. Foudh NatronatD.vctoph.nlplan (19791963) o J55
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274 lt rs farr to note that the expanslon ln prrmary educatron lnstrtuted by Mor and

Investment rn educatron generally Is one of the maln posltlve legacres of hrs

24-year rule Kenya's achtevement rn the development of baslc education was

a showcase among sub-Saharan Afrlcan countrles at the World Conference on

EducatronforAll rn 1990 However, the effect of the Mor polrcyof leantng towards

pflmary educatron ls that secondary educatton was undermrned The government

announced that due to the hrgh cost of secondary educatron, parents would be

asked to contrrbute more and that the bursary scheme at secondary educatton

would also be revrewed The polrcy was to allow only for a modest expanslon ln

secondary educatton ln order to correct the tmbalance between dlstrlcts and

between boys and g trls "'

275 Thrs polrcy had the result thal rnvestment would shrft from Nyanza and Central

provrnres. For many years, these two provlnces, espeoally Nyanza wele at the

top rn terms of performance both ln prlmary and secondary level desprte the

polrtrcal and economtc lsolatron of the regron However, educatlon would suffer

neglect, rn later years especrally ln Nyanza, wrth accusatlons levelled agalnst the

Mor government that lt had set out to ulldermrne educatlon standards rn that

provrn(e through a vartety of means, rncludtng the systematlc lransfer of the

best teachers

216 ln Kurra, where educatton standards have rematned very low, percepttons of

margrnalrsatton, whrch appear to be borne out of expertence, persrst Testlmonles

attfl buted lack of schoots a nd equrpment rn the a rea to "sa botage" a nd deltberate

polrcres pursued stnce tndependence that benefrted certaln parts of the country

to the excluston of others Resrdents of Kurra feel that olher parts of Nyanza

bene[rled as the neglect of therr regron conttnued DanrelChacha, agatn speaktng

on behalf of hrs local MP, stated

Let us now talk aboul educatron rnlustrce and sabotage Whrle edu(atron ls the ke)'

to success, Kulla was rntenttonally shoved off'target by our nelghbours through

delrberale desrgns schemed to obltterate our rntellectual skrlls Government 5(hool,

were concenlrated rn other part5 of Nyanza Provrnce For ln5lance, ln a memorandunr

dared 3 November, 1961 presented Io the late Presldent Kenyatta, the Kurla delegatron

complarned of among olher anomalre5, educattonal matgrnaltsatton For ln5Ianae,

the srngle admrnrstratrve drvtston rn lhe nelghbourrng Nyanza Drvrslon. lhe Ihen

Central D vr5ron rn Sou(h Nyanza Drstrlcl had nrne qovernment-alded school:, whrle

Kehancha Drvrsron had only one partrally-arded school, Taranganya se(ondary s(hool

Or-:r schools are extremely poot tn performance as they are poorly equrpped AII thrs ls

a result of margrnaltsatron due to that 5esslonal Paper No 10 '"

I71 (n 1?6 abov€ p 12)

175 TJRC/ Hans.rd/ P!bhc H.2nng / K!, r 25 Jlly 2011/ p 5



277 Ihe Mrnrstry of Educatron recognrses that poor rnfrastructure rs one of the malor
barrters to rm provrng access to pn ma ry and secondary school ed uca t ron rn Kenya

Furthermore, expeflence shows that physrcal factlrtres are an rmportant [actor tn

both school attendance and achrevement.'.Often, the best performrng schools
rn natronal examrnatrons are also the best-equrpped tn terms of rnfrastructure ln
2005, the Kenya government came up wtth the Kenya Educatron Sector 5upport
Programme (KE55P) whose vrsron was to provtde qualtty educatron and trarn ng

to all for development The marn goal of KE55P was to rmprove educatron by
ensuflng that there was adequate and proper educatton rnfrastructure " KE55P

was created rn response to the maJor backlog of tnfrastrLlcture provrsron and
the shortage of permanent classrooms, partrcularly rn poor dtstflcts lt was also
recognrsed that the extsttng tnfrastructure was generally rn poor condrtron
due to lack of rnvestment caprtal, poor constructton standards and rnadequate
marntenance'74

Water and 5a n itation

218 Accordrng to the KDHS 2003, there are marked provrncrald fferenttals tn the source
of drrn k rng water and by extensron access to ptped water, l\,{ ore tha n th ree-q ua rters
of the households rn Narrobr have prped water tn thetr dwellrng, compound, or
plot compared wrth only 2 to 4 percenl of households rn lvestern, Nyanza, and
North Eastern provrnces,'7, Accordrng to the same survey, only about I percent
of households rn Nyanza had water prped to therr houses, compared to about 33
percent rn Narrobr and about 12 percent rn Central rr0

279 ln recent ttmes, w,rter supply to both vrllages and munrcrpalrtres rn Nyanza has

been affected by the water hyacrnth through blockage, whrch lowers the quantrty
of water pumped Water hyacrnth rnfestatrons have been reported to lower the
water qualrty rn Kenya and Uganda (rn terms of colour, pH, turbrdrty (suspended
solrds) and hence rncrease the treatment costs

180 lncreased costs are assocra[ed wtth keeprng the water rntake pornts free of water
hyacrnth The vrllages borderrng the LakeVrctorra have no access to the lake [c,r

therr water needs at tlmes when the beach rs heavrly tnfested wrth the obnoxtous
weed Even rf they do access the water, rt rs drrty and often smelly because of the
rottrng mats of the weed

1 7 6 Mrn srry ol Educarrcn Screncc a n d Tlch n ology (200 5) K.nya E ducatlan Sectot Supfrtl prcqt.nne 2AO|2O, O Na(obr Mrnrslry
ol Educalon Sc€nc. and Technology pg r

177 l\lrn sler ol Educ.{,on Scrcnce and T.chnoogy (i 1763bove)
17E Mnslryor€d!calron Sc.'ncea.dEducalion (i 180abole) l
179 XHoS (2003)24
180 Src SID (n 108 abov.) p 1!

9t



/, llliL

28r Pollutron rs another ma,or problem. The qualtty of water tn Lake Vtctorta ts threatened

by the rncreased rnflow of nutnents lnto the lake from surroundrng areas, leadtng to an

rncrease rn levels of phosphorous, nrtrogen and stlt Also the frvefold rncrease tn algal

growth srnce 1960, and the shrfl rn rts composrtron towards the domrnant blue green

algae, reduced the oxygen levels rn the lake waters. rncreased the rtsks of stckness

for human and anrmals drawrng water from the lake, clogged waler rntake filters

and rncreased chemrcal treatment costs for urban centres 'r'There has also been an

rncrease rn pollutron of the lake waters as a result of dtsposal of domesttc and rndustrral

waste, drscharge of rawluntreated sewage and dtscharge of agro-chemtcals among

others tnto the lake. Some of these pollutants contatn heavy metals and perslstent

organrc chemrcals, whrch are very harm[ulto both human betngs and antmals r3r

282 Floodrng poses a senous problem for sanltatlon ln Nyanza The overflow of

refuse from the srmple ptt latflnes mostly rn use tn Nyanza has been the source of

numerous outbreaks of water-borne dlsease. Accordrng to the Kenya lntegrated

Budget Survey, about 56 percent of urban households ln Kenya use plt latrlnes

compared 1o 79 percent of rural households rrl

283 Accordrrrg (o the Annual llealth Sector Statlstrcs Report of 2008, only 76 3 percent

of households rn Nyanza had torlet facrlrttes compared to 98 7 percent tn Natrobt

and 99 6 percent rn Central Poor sanrtatron rs dangerous as evrdenced by the health

statrstrcs frorn hosprtals'ln Nyanza, wlttch show that cases of cholera and other

water-borne drseases llke dtarrhoea, typhord and parasltlc lnfectrons frequently

occur, especrally durrng the rarny seascn, when ptt latrtnes get flooded, pollutlng

the drrnkrng water resources llke wells and rtvers'"

Housing

284 Accordrng to the KDHS of 2003 an.l 2008, house ownershrP rn Nyanza rs as

hrgh as 84 6 percent of the populat,cn ownlng a home and 83.9 percent also

ownrng the land on whrch the home stands tosThts rs markedly htgh compared

to Narrobr, where only 10 4 perce.r of the poPulatron own homes and 8 3

percent also own the land on whrct, the home stands Although thts feature has

been prarsed as posrtrve, grven that lhe Percentage of house owners ln Nyanza

ls even hrg her than the nattonal average of 70.5 percent and t hose own lng the

1 81 N.rronal E nvrlon m.nral Manag.mlnl ALrlhonly Prcvna.l EnqraDmenl Acton Pl.n Nyznz. Ptovnc? 200 7_20 , 1 Narob NE MA,

2OA7 p 39

1 E2 Nalonal Env ronnr.nlal Manag!rr.nl ALrlhor ly (n 181 above) p 10_a3

1E3 Th. $/al.r Scclor Sanrlalio. Cofcepr WSSC (M,nrst.y olWaler and lrrrgalorvMw Kenya Augusl 2009)

181 Cas. Sludy ot S!sla,nablc Sanrlalon Pro,ccrs UDDTs lmplemenled ! a C80s and !^ble. S.rvrc.s TtuslFund Nyanze wlslern
2nd orh€r Prov nc.s K.n/a Na rob, EU, SIDA GTZ & 8MZ Avarlabl. al hllp /tuirwv su sa na org

185 KBDS (2003)pP 21.26
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land on whrch therr home stands berng at an average of 64 3 percent,'"0 these
6gures are mrsleadrng because the value of the property rs very low

285 The natronal survey does not appear to drstrngutsh types of houses whether,
permanent (stone burlt), semr-permanent (plastered mud walls wrth rron roof)
or mud walls and grass-thatched Although rron sheet roofs are rncreasrngly

common, the predomrnant houses rn rural Kenya (outsrde Narrobr) have mud
walls and floors and grass-thatched Srnce the value of land rn Kenya rs not
regulated, there are i'ruge pr]ce drfferentrals between land In urban areas (crttes

and towns) and rural (agncultural land) A metre square o[ land rn Na robr and
nerghbourrng provrnces of Central and parts of Rrft valley rs defrnrtely of hrgher

value than rn rural Nyanza Prrce drfferences exrst even wrthrn Narrobr Whrle

one can obtarn one acre of productrve land rn many parts of rural Kenya for an

average Sh200,000, a srmrlar prece of land on the outskrrts of Narrobr would fetch
several mrllron shrllrngs Although land holders may have a secure trtle, the low
value of the land undermrnes rts potentral use to secure Ioans for development
prolects

286 Access to electrrcrty has a wrde urban,rural gap, desprte the country havrng had rn
place a rural electrfrcatron programme for many years As of 2OO4 only 5 percent

of the households rn Nyanza had access to electnctty ln Narrobr, Tl percent of
the households have electrrctty Thts dtstrnctly shows an unfarr drstrrbutron of
electrrcity supply among regrons and amounts to margrnallsatron 'r7

Economy and Unemployment

287. Unemployment has been a perststent n.rtronal problem for many years

Accordrng to N]on1o, unemployment rncreased from 6 7 percent rn 1978 to 25 1

percent rn 1998/1999 before easrng to l2 7 percent rn 2005/2006 Data shows a

general trend oI rncrcasrng unemployment rates over the years As many people
lost therr lobs through the structural adlustment programs (SAPs) of rhe earty
1990s, the rnformal iector became rncreasrngly rmportant, acrounttng for most
of the growth recorded the rnformal sector rs the hrghest employer followed by
agnculture and manufacturng The table below reveals consrderable vanatron rn

unemployment among the drfferent age-groups, wrth the youth category i15 to
34) recordtng relatrvely hlgher rates of unemployrnent r.3

1!6 S.. KHoS (2001) SIO{n10tabov.)17
1!7 S.. Socl.ry lor lnrehalronal D.vclopmeni (S lD) Putlthg Ap.t1 F.cts an(l Fqutes an l.equativ n Kenya Na(ob SID (n 108

abovc) p 19

188 Youlh Facl Book p 128
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Table 9: Youth Unemployment in Kenya between 1978 and 2005/2006
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288 Unemploynrent rncreased from 67 per(ent rn 1978 to 25 1 percent tn 1998/1999

before easrng to 127 percent rn 2005/2006 The table also reveals constderable

vanatrons rn unemployment among drfferent ale cohorts, wrth the youth category

(15 to 34) recordrng relatrvely hrgher rates of unemployment Accordrng to Omolo

(unpublished), youth overall unemployment has persrstently been at least double the

natronal unemployment rate

289 Unemploymenl was found to be htgh tn many areas of Nyanza, especrallyamong

a malorrty of young school leavers ldleness among unemployed youth leads

Io crrme and other vrces There are rnadequate trarnrng rnstrtutrons, denytng

youth the skrlls requrred for garnfulemPloyment, whtch coupled wrth a hrgh

rate of school drop-outs, becomes the root cause of unemploynrent 're

290 Over the years, especrally durrng the Mot regtme, the manufacturrng base,

rndustrres and cash generatrng farmtng acttvtttes rn Nyanza were allowed to

collapse These rncluded the frshrng rndustry, rtce farmtng, cotton arld the sugar

rndustry, whrch had prevrously th Ved Most of these seclors were mtsmanaged

by state corporattons under whrch they operated The centralrsatron of key

players rn Narrobr drd not serve local economres For example, whtle Nyanza

1 8 9 Geonrey Nj! r! [.f app ng th e Rool Csus.s o I Co hct Au Agend. lat S$t. l,,btc Conl]tcl l/hlqa\on .nd P..ce Buldng n l<eny.

NarroDr KEC-CJPC and Drakonra- Swedcn (2009)p 29

ll'P,,| llrl lli r'| l1 ,tr L,lll,rl r)l lr lrll(r'1i 
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has relred on frsh ng and Lake Vrctofla was the matnstay of productron, many of
those who testrfred lamented the fact that the only frsh factory rn the country
was located rn Thrka, more than 4OOkm away

291 I\.4or crtes several prolects undertaken by hrs government tn the Nyanza regton to
cou nter cla rms of margrnalrsatron, assertrnq

Io]ther development prolects at the trme tncluded tlre creatron of the Lake Basrn

Development Authorl1y (LBDA), wtth rts headquarters r. Ktsumu The government
sourced and rnstalled ultra-modern rrce m rlls of the ttme at Ktbos and Ahero. wh rch

are strll operatronal to date An rnland con(arner depot was burlt rn KrsUmu and a
Central Bank drvrsron was also opened',n

292 Desprte Mor's assertrons, clarms of n]argtnalrsatron domtnated the hea ngs
The collapse of manufactunng ltnked to the ag CUltural sector rn the Nyanza

regron was the subJect of the ma.lonty of testrmonres related ro economtc
margrnalrsatron Charles Omondo Oyaya, a one-trnre cotton larmer and local
leader stated

ThrsregronrsknownloralotoFpotentral lthassomeofrhebe5tnatLtral resour(esone
would need rn any grven country We are JUsr stl I tng at the gulf of Lake Vr(to a, wh rch

rs rrch rn fusherres resources You mtght want to know (h.tt unlke all other rc5ources
that we have that are productrve, untrl only frve years ago, we d d not have a frsherles
polrcy We drd not have a markettng rnstrument or structure -Ihe whole of the Lake
Vrctorra crrcurt had no motorable road, no ele(tnctty 5o, tt means that thetr resource

could not be used Thts regton was known for productng the best qualrty of cotton
Isay thrs wrth confrdence because lwas rnvolved rn lhts seclor lwas sho(ked at the
qualrty of the produce of <otton tn th 5 Rcgton We know that tlte cotton sector dred
through systen'ratrc polrcy rnactron and lack of 5tate support ,',

293 Wrtness Oyaya expressed srmrlar vrews about tl'te sug.tr cane rndustry, arguably
the most ex pa nstve a nd potentra Ily lucra( tve sector for both Nya nza a nd Western

We know that thts rs the area that produces sugarcane, All the factorres are on thetr
lnees through recervershrp On the (ontrary, !he regron has becn presenled to be
unprodLrclrve, full of lazy people who cannot produce anylhrng the Kenya Rpvenue
Authorrty record5 5hov/ llrat actually, Nyanza ls number 3 t rcvenue generallon after
Narrobr, Coast and then you go to Western In ortr mrnds, these are the poorest areas, but

' rt does show that they produce but nothrng comes back r,)

190 l'Jhtcn SubmrssDn by Formcf Pr.srdcntD.nret.rap Morlo ltr TJRC (2012)p 23
191 TJRC/ HansardPub|c He..ng/ Krsumu/1r Jury 20t l/ p 22
192 TJRC/ l-l.nsard/Publlc Hearng/Krsumu/ra Juty 2011/p 22
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294, Drlsrael Kodraga,onbehalfofagroupofeldersdecrtedeconomrcmargrnaltsatron,
alluded to rhe collapsed textrle rndustry and the under-performrng fi sh rng rndustry

On rhe economrc front, you wtll real,ze then that a lot of rndustfles rn Luo Nyanza

and specrfrcatly Krsumu have been allowed to go under as one of the many ways

of drspossessrng the people. Cases rn potnt tnclude, but are not llmlted to, Klcoml,

Krsumu Brewer es, the frsh proce5srng plants [ ] That there are no roads llnkrng

the lake regron and Ihe frsh sources and beaches ls a further manlfestatlon of the

same lmargrnalrsatron] The sugar rndu5try or lhe 5ugar factorre5 here are under

recervershrp, wrth heavy debts, bur the su.cessrve governments have always balled

out coffee farmc15, tea farmers and datry [armers rn other regrons Io (he neglec( of

cotton and 5ugar r'r

295 Whrle the Commrssron rs aware of the drplomatrc dtmensrons of another drspute,

rt rs of the vrew that the manner rn whrch the government handled the Mrgrngo

lsland drspute appears to reflect attrtudes towards the economlc sttuatton tn the

regron Those who stated that the drspute ts more than )ust a struggle over a

patch of land Ln the lake could be rrght The waters around the tsland are sard to

be some of the flchest rn terms of frsh, whrch Kenyan ftshermen are prevented

f rom accesstng,

296 lt has been noted that the government has taken actton to revrve most of the

sectors that had collapsed rn the regLon, tn partlcular the cotton and rtce tndustrtes

Meanwhrle, the sugar rndustry, perhaps the stngle largest rndustry rn the Nyanza

and Western regrons, contrnues to expeflence seflous problems that hold back the

regron's economy These problems rnclude corruptlon, lmPortatlon of cheap suqar

and m rsmanagement

lnfrastructure: Roads

297 A World Bank report rrghtly lrnks the state of rnfrastructure and economtc welfare

of households lt suggest5 tlrat rmproved tnfrastructure access ts assoclated wlth

movements out of poverty By way of example, rt explarns that one reason why

lnfrastructure vaflables are rmporta nt ts t hat households that are closer to, among

other thrngs, a motorable road, ferttlrser and prped v/ater, grow more crops (tn

absolute number) and are more lrkely to drversrfy e(onomlc actlvltles ln whrch

they are engaged and therefore move out of povertyr" ln rural agrtcultural

settngs, avarlabrllty of motorable roads tncreases access to markets and

agrrcultural servrces (for examPle, extenston servtces), ln rts provtnce by provtnce

193 TJRC/ Hansard/Publrc H.ar ng / Krsumlj 19 Jut 201r/ p 15
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analysrs, a World Bank report notes that Nyanza srarts off worst on motorable
roads rn 1997, but ends up betterthan Coast and RrftValley rn 2OO7 and that
Central rs the best throughoutr15

298 Of the roughly l4 5OO km of roads rn the Lake Vrctona basrn, only about l

200km are paved (80/o) These carry more than 80 percent of passengers and
frerght traffrc However, serrous under-rnvestment and lack of commttment
to marntenance have left the road network tn a poor state of repatr Thts
poor condttton contnbutes to a htgh rate of road acctdents and deaths as

well as to extenstve econon]lC losses rn malntenanCe and reparr of vehrcles
Road safety ts further reduced by tlre operatton of matotus, whrch comprrse
close to 78 percent of the publtc transport system r06 Mor has relected clarms
that Nyanza can be regarded as economrcally margrnalrsed, tn part because
of the poor state of roads, provrdes as evrdence several roads hrs government
constructed or tmproved Krsumu-Bondo, Awasr-Chemrlrl, Krbos-Chemrlrl, Mrwanr
(sugar belt road), Mrgol,lsebanra, Luanda-K'Otreno-Sol and Homa Bay-Katrto-
Krsumu Whrle thts network had the desrred effect of openrng up certatn areas
rn the regron, most Jre tn a poor state of reparr ln addrtron submrssrons were
recerved from resrdents who clarm nor to have benefrted at alt, or who we re, tn
their vrew, 'accrdental ben efrcra r res' of prolects t ha t d rd not ta rget therr needs,

299 Decryrng the poor state or roads tn Kufla, one wrtness stated polgnantly

There has not been any tarma(ked road rn Kurra srnce lhe world rvas created, apa
from a small 5trelch thal lrnks M gon to Tanzanra through Kurra Thts was a rond
constructed tn the early I9705 and doe5 not very much serve Kurra, apart from berng
a hrghway passrng through Ku a lt rs agarnst such a backdrop rhat whrle we embrace
natrcnhood, ethnr( untty and pat otr5m, we srmrlarly envrsage wrth gu5to unrty tn
drver,rty, untty of purpose and equttable communlty development that rs enshrrned
rn devolved systems worldwrde ''l

300 The asiumptrons made tn thrs study are borne out by testrmonres by resrdents
lrnkrng the drffrcultres they expenence tn accessrng servrces such as health and
economrc stagnatron to poor road Infrastructure Lack of motorable roads has
also hampered access to markets for agrrcultural produce 5ome speakers Itnked
lack of rnvestment and the subsequent poor state of tnfrastructure to polrtrcs,
lack of ac(ountabrlrty and corruptron When respondrng to the questron whether

195 l4/.rrld B.nk (n l9a abov.)p 56
195 Nalronal Enwonmeni M.nag.hentAuihonry (ZOO7) prcvhcat Env@hment Actton pl.n Nyanza tuovhce Z0Ol 20 Natrdbr
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she was aware that any monles were ever allocated for lnfrastructure, Phoebe

Asryo responded

Dufl ng my trme rn Parltament, you could not trace where monteS were senl to by the

Trea5ury Ye5, you Passed lhe Bllls, buI the mlnrstrles drd !ryhatever they waoted wrth

(hose monres I wtll gtve you an lnclden(e or two that took place ln my constltuency

Money was allocated for rural electrlfrcatlon ln Kendu Bay All the equrpment were

delrvered together w th the poles and everythrng Because ldrd not qulte agree wrth

everythrng Ihe establlshmenl sald and I was crlllcal of some of the pollcles of the

government, some very brg vehrcles came and took away all the poles and equrpment

rhat would have grven the people of Kendu Bay ele(trrcrty rn 1980 It r5 only thrs year

that Kendu Bay ts qettrng electrlclty, yet that allocarlon was made ln 1980 You can

count how many years lt lra5 taken for electrlflcatlon to get to Kendu Bay "

301 On the role of polrtics tn economtc lncluslon, Asryo's testln]ony ls rnstructlve

There was a road from Oyugls to Kendu Bay, whlch was a llocated fu nds for rarma(klng

The funds were rarsed byTom Mboya when he went to the USA ln 1971, that road

was suppo5ed ro be tarrnacked The money for that road was u5ed to tarmac a road

rn Thrka and yet, the road wotLld open up south Nyanza to Tanzanla Up to thrs

mtnute, lhe road rema,n5 un-tarlnacked These are 50me of the rssues we Ial5e when

we talk about margrnalrsatron o( Nyanza Provrnce Of course, there are lnuch bl99er

rssues, for example, tlte rrrrgatron of Kula/Mrrtu lt was lntended to provrde ltght and

lrflgatron For Nyakach, all the way to Kobala ln Rachuonyo Today, that facE of l1 ls out

and nobody ls talktng aboul lrrrgatron, yet rt was key for food securtty ln that very

dry area So, I am lust rnentlonlng the fcw lnstance5 ln my con5tltuency whete the

government ha5 wtthdrawn rnoney and even equrpment and taken lhenr to other

arcas There ate much brgget develoPment programmes that were taken away from

Luo Nyan2a 1o other area5 on tlle pretcxt of stoso nboyo' trtotsho nrboyo r" (wrong

pol'trc5, bad lrfe)

302 As noted prevtously Sectlons, the Commtsston ls convlnced that economlc

fortunes of some regron s have tu rned on whet heI they su pported or a ntagon lsed

the regrme of the day Whrle we cannot conflrm the veracrty of the assertlon

that money rntended for a road rn Nyanza was drverted to Thrka rn I971, Asryo's

testrmony seems to bear out the percerved llnk between polltlcs and economlc

rnclusron lt rs sad that that the adage, snsl nboyl, mo$ho nboyo \wrcng
pol,rrcs. bad lrfe) captures a Past realrty and exPerrence of Kenya's people lt

rs hoped that the new constrtutlonal drspensatlon, wlth all rts stlPulatrons on

rnclusron and soctal lustrce, wlll banlsh thls way of managrng natlonal affalrs

r9! TJRC/ Bznsard/ Pubhc H.anng / Krsurru/ 14 JLrlv 2011i p 40
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Coast Province

303 The rdea that the former Coast Provrnce has been margrnalrzed economrcally by
successrve governments srnce rndependence rs a central feature of the hrstorrcal
narratrve rn the context of Kenyan polttrcs, development and gross human
nghts vrolatrons Lrke the fornrer North Eastern Provrnce, the NFD rn general and
Nyanza, the Coast regron could be placed rn the category of 'polrttcally drsstdent'
regrons that have sLrffered margrnalrsatron under successrve rcgrmes Holvever,

margtnalrsatron expeflenced tn the regron, especrally when understood from the
pornt of vrew of drspossessron, rs due also to the confluence of tnterests ansrng
from the regron's strategrc value as a prrncrpal gateway to the country and the
East and CentralAfncan regton and tts valued seafront land resources

304 The Coast consrsts of 13 dtstncts and 21 (onstrtuenctes, wrtl'r a populatton oF 3 3

mrllron people, accordrng to the 20lO natronal ccnsus Thc ntarn ethnrc groups
are the MUrkenda compnsrng of nrnc culturally and lrngurstrcally rnfer-related
sub-groups, among them the Rabar, Cl]onyr, Grflama, Mlrbana, Kauma, Kambe,
Drgo and Duruma Most of them profess the Chflsttan farth, save for the Drgo
who are marnly Muslrms The non-Mrytkenda groups are the Tatta Taveta, Orma,
Pokomo, Munyoyaya, Malokote, Balunr, Swahrlr and people of Arab descent The

last three marnly rnhabrt the coastal towns ln total there are l5 coastal ethntc
groups and a growtng Ca uca sra n communtty

305 However, over the years, there has been a srgnrfrcant mrgratron of Kenyan
crtrzens from upcountry regrons drawn to the Co3st rn scarch of better economrc
prospects The regron has therefore become a mosarc of vaflous tdenttttes
Thrs has had a profound bearrng on the socro-economrc and poltttcal relatrons
wrthrn the regron Percepttons of margrnalrsatron of the regron yrelded a sense
of 'othe rn ess' wrth some etl'r n rc A rou ps be rng c la ssrf red a s 'rn srde rs' or tnd rg en ous
conlmunttles, whrle other communtttes are routlnely referred to as woboro or
u pcou ntry people

306 The latter group rncludes the Kamba, Krkuyu, Luo, Luhya and otl.rer groups Over
the years, tlte lndtgenous (ommuntttes resrdrng rn the Coast have conststently
con.rplarned oI exclusron from the htnterland and explottatton oI therr resources
wrthout reward, Thts partly explarns polrtrcal dynamrcs The perststent clarms
and allegatrons of explortatron and exclusron are blamed on the so called non-
tndrgenous communrtres commonly referred to as 'w,otoko boro' or wdbrra (those
from the h rnterlan d)

t9
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307, The Commrssron vrsrted vanous parts of the regton and recetved numerous

wntten and oral submrssrons from resrdents, Travellrng across the reglon,

we experrenced what Coast communllles have for years decrled what they

percerve a5 margrnalrsatton and u nde r'develo pment of the regron. we came

to the conclusron that as ts the case for other margtnalrzed reglons, successlve

governments have srnce tndependence farled to take tangtble actlon to deal

wlth rhese deep-rooted feelrngs among the rnhabrtants of the Coast One of

the crrtrcal rssues, descrrbed by some as'a tlckrng ttme bomb', rs the seemrngly

rnt ractable land quest ron )uc More recently, othe r factors rnclud lng the pe rcelved

mrstreatment of restdents at the hands of polrce rn the context of Kenya's

efforts rn the Ameflcan-led 'war on terrori poor educatton levels and lack of

rnfrastructure have all served to fuel feelrngs that successtve governments do

nol ca re a bout the regro n. We h ere by outlrne [tndtngs on m arg r nalrsatlon at (he

Coast

Particu la rs of economic marginalisation

308 To observers. the Coast regton embodres a sertes of paradoxes, whrch appear

to summaflse the narraUve of economtc margtnaltsatton of the regron About

a decade ago, Alr Mazrut, a leadrng Kenyan scholar (haracterrzed Kenya's Coast

Provrnce by a number oI drchotomtes {or "paradoxes") ]0' He noted that whrle

the Coast has been hrstorrcally the most "cosmopolrtan" of all reglons that

constrtute Kenya today, a tegton whtch has attracted lmmrglants from htghly

drverse elhnrc and reltgtous backgrounds over several centurles, and whlch has

played a central role as a hub of commerce and rnfrastructure, the reglon was

relegated to a secondary posltlon ln terms of polrtrcal and economtc power

rn colonral and post-colontal trmes Although lvlazrur posrtrvely descrrbed the

Coast as heterogeneous and berng the'least trtbal'of the regrons of Kenya,

he observed that rt rs "among the least 'natlonal' rn power, tnfluence and

onentation"

309 Mazrur states that desprle havrng provrded Krswahllr as a hnguo t'ronco,tlte Coast

was and contrnues to be relatrvely under-developed tn modern educatlon,

rnfrastructure and other factors He also notes that although the Coast has not

been under-represented rn the polttrcal system tn a formal sense because tt has

had a farr number of constrtuenctes measured by populatton frgures, there ls a

persrstent perceptron of berng polrtrcaily margtnaltzed, wrth people of Coastal

200 Gov.rnnrent olKeny. Repon ot h. Cam,:lssan al lnqury nto Past Elcclonvtolencc (CIPEV)220
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origin holding relatively few executive positions in the central administration,

civil service and parastatals.lor lt is our view that while the participation or
inclusion of residents of one or other part of the country in the public service

is not necessarily important for its own sake - and that service delivery is what

is crucial - we have shown earlier in section one of this chapter that Kenyan

history demonstrates that economic fortunes of regions or parts of regions have

historically been tied to proximity to power. Claims of exclusion (whether proved

or not) should be taken seriously.

The Commission heard that for the coastal region, the overall outlook of
marginalisation does not appea r to have changed over decades since independence.

Residents expressed their disappointment that the change promised by the
National Rainbow Coalition (NARC) coalition of 2002 that they overwhelmingly
supported did not materialize with the disintegration of the coalition soon after
President Kibaki's election.

202 G George C henqng Pol,lrcal Faces on Xenya s Coasl (2006) Jorma I o/ Easle n Alncan Sludqs 1992-2cn7
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Testimony on Economic Marginalization

TJRC/Hansard/Public Hearing/Hola/1 2 )anuary 201 1 /p. 23

People of Tana River, Munyoyaya, Moilana, the Pokomo and the Orma have been denied these
rights. Our hospital is like rotten house that has been abandoned. lt is in a pathetic state, but that
is where we are admitted. We do not get proper medication. You get a prescription and you are
told to go and buy medicine from other private hospitals. When you are discharged, you get a

bill that you cannot afford to pay. Thdt is one right that we have been denied. I have complained.
I have gone up to the President, and asked for this to be looked into, but it has not been done.

The third issue is about edu(ation. I wonder why our schools do not excel in national
examinations. Even if they do not do well, there is no institution of higher learning in our
area. These are some of problems we face in Tana River.

Our roads are terrible. The Garissa-Mombasa road is impassable. I do not know whether your
officers came here by road or air lf they came by road, lam sure they saw how bad this road
is. This has been our concern for many years. Since the time of Mzee Kenyatta, this road has
remained in the same state up to today. I do not know whether we are waiting for the trumpet
to be blowrr so that this road can be tarmacked up to Garsen.

The other issue lvhich I have lollowed with the authorities is the recruitment of youth into the
army, police, prisons and AP service. During the recruitment exercise, money changes hands. lf
you cannot part with KSh60,000, your son cannot be employed. we formed a commitree of 40
elders from this district and went to Nairobi to complain about these malpractices, but nothing
has happened so far. We have not succeeded.

With regard to agriculture, we do not have market for our produce. For example, our mangoes
rot in the r/,onrbo because we cannot sell them. We have struggled to do mango farming on
a large scale, but wilh Iittle suc(ess. We are also exploited by middlemen from Nairobi. They
buy them as they wish. Since we have no other market, we sell to them at a throw-away price.

We have tried to get this market in Nairobi, but all in vain. We have never succeeded. We have
gone through members of Parliamcnt. We have tried to 90 through the civil servants, but it has

not worked out. These are injustices that they have visited upon us in Pokomo land. Businesses
are dying. This does not just affect the Orma or the Pokomo or the Munyoyaya, but all the
communities that live in this dlstrict. lt is the same situation. I am speaking the truth that is

Lnown among all these communities.

I appeal to this Commission to vr'it the hospital and see the condition in which it is. lt is the same
government that is in Kenya, but if you look at our schools, starting from Mororo all the way up
to Kipini they are in pathetic condition. You cannot believe that this is where your children live.
Will they benefit in any way? Will they get any treatment? For three days, they do not get any
water yet, that is a boarding secondary school where children are supposed to be learning. lf
you look at the desks, they would rather sit on the cement. The situation is very bad. We are all
Kenyans and we should be treated equally. We have pleaded for these issues to be addressed,
but we have not succeeded. Today, you have come here to listen to us and we are not talking
politics. I am talking about the problems that Tana River is facing and what the elders have tried
to solve wrthout any success.ro'
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The land issue

311 Land and assocrated concerns, which rs the sublect of a more detarled chapter

rn thrs report, rs one of tlre region's most rntractable problems, and the centre of
most margrnalrsatron accounts Many observers note that the land questlon ts a

potentral tngger of conflrct, owrng to rts peculrar hrstor cal and legal ortgtns and

the rmpact drspossessron has had on the economrc fortunes of locals'7"'

312 The persrstent farlure by successrve governments to address the rssue has not

helped, but fueled theorres of consprracy of woboro or non-coastal leaders and

communrtres The srngle most conflrctrve rssue rn Coast regron rs land or rather, the

loss or lack of access to rt, faced by many communrtres and rndrvrduals In vrrtually
a ll accounts, problem s of la nd access for the local po pulatron play a very rmportant,

rf not the dom rna nt role'?05 The substantrve chapter on land dea ls wrth thrs rssue on

detarl A short summary of the hrstorcal ongrns of the problem wrll suffice here

313. The perrod leadrng up to the affirmatron of protectorate sla[us over East Afflca on

August 15 1895 rs rmportant, srnce rt rs durrng thrs era that natrve communrtres
(marnly the Mrlrkenda) were drrven out of therr anceslral land by Arab rnvaders

who were seekrng to establrsh permanent settlements as a way of consolrdatrng

trade wrth Asra and the Mrddle East or lookrng for slaves

314 ln l886 when the Brltrsh and German governments establrshed the l0-mrle
coastal stnp or y'rwom6oo and ceded control over tt to the sultar'rate of Zanz bar, the
assumptron was that the sultan's sublects wrthrn the stflp would retarn flghts to
land vested in the lmpenal Bntrsh East Afflca (IBEA Co) and later the Brrtish rmperral

government wrthrn the stflp was restncted to waste and unoccupred land Tl.re

tnd tgenous com m un rtres wrth rn the lMwambao were treated as rf they d rd not exrst

From 1 896 up to the peflod 1908, the Bfltrsh aurhontres, rn therr quest to establrsh

thefull extentoflandaccordedto prlvate'ownershrp,passedanordrnanceforthe
adJUdrcatron of clarms wrthrn the strrp']06

315 The land trtles ordrnance provrded at sectron l7 ('l)that all land that would
not have been clarmed wrthrn 6 months would be consrdered as Crown Land

Certrfrcates of fltle rssued by the recorder oftrtles were to be conclusrve evrdence

of ownershrp and could be held up agarnst all persons {rncludrng government)

that the person to whom the certrfrcate rs granted rs rhe owner of the land and

all that was on rt

201 Secfornslancc il Mwandawro LaDd eleclons andcan rcls n K.nya s Co.sl Ptovnce,
205 M lvwandawro'/nvesirg.lon Repal onVolence al Keny.s CoasL Ptownce lat lhe NGO Counal l2)gg) p 11
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316 Thrs ordrnance was applred to Malrndr, Lamu, and Tana Rrver Drstnct. By 1975, thts

ordrnance had been applred to the whole of the '10-mrle coastal stnp ln the process

of adludrcatron, only the cla rms lodged before 1 922 were accepted by the recorder

of trtles rn a process that dragged on untrl I975. Many of these were reportedly

fraudulent, undocu mented and unverrfied,

317 As a result, 95 percent of all land wrthrn Mwambao was recorded rn the name of
Arab rmmrgrants, the remarnrng 5 percent berng declared Crown Land for lack of
clarms, ln what rs now Lamu Drstnct, clatms were lodged only rn respect of the

rsland The entrre marnland was declared crown land, later government land,

318 Durrng the perrod leadrng up to the rndependence of the Kenyan republrc, the
colonral government rn 1926 took measures that ensured that'natrve resources'
ln thls part of the country were delrneated 'outsrde' Mwambao except some
(13) pockets of land rn what rs now Kwale Drstflct The rndrgenous people were
drspossessed The rndependence constrtutron confirmed and satrsfied all land
nghts (regardless of how the land was acqurred) before 1 .lune 1963, thus grvrng

leqrtrmacy to a fraudulent and clearly unlust process of expropnatron.

3'l 9 The Land Trtles Act radrcally altered the concept of land ownershrp under Afrrcan

customary tenure governrng the rndrgenous coastal communrtres and created
brases rn the land adludrcatron agarnst the rndrgenous communrtres r07 The abuse
of the Lard Trtles Act has had a great negatrve impact on coastal land, leadrng to
the area lravrng the largest srngle concentratron of landless rndrgenous people,

32O Specrfically, thrs rs manrfested rn the form of "squatters" on government land,

absentee landlords, tenants-at-wrll, rdle land, mass evrctrons and lack of access to
the sea The slow land ad;udrcatron process and delay rn frnalrzatron of setrlement
programmes have denred the locals secure access to land ?03

321 lt rs marntained that the process ofadludrcatron was rrddled wrth fraud and lacked

transparency lt drd not benefit the locals who had Iost therr ancestral lands to
Arabs and the colonral government and subsequently the post-rndependence

government Speakrng rn relatron to Lamu, Hussein Sudr El-Maawy stated'

From the onset of rndependence, Lamu resrdents were unaware of rhe extent of the

government land, they were precluded from obtarnrng land, land was provrded as

grfts to rndrvrduals who were deemed loyal to that admrnrstrauon, or on the basrs of
ethnrcrty, thus advocatrng nepotrsm wrthrn government ranks The5e allocatrons were

done rllegally as the rndrvrduals concerned farled to follow the proper procedures as
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mandated by the Land Acqursrlron Act An example ts publtcrzlng the dlstrlbutron of

land The people who were rnvolved rn thrs rfiegular allocatron vvere the 5urveyors, the

physrcal plannrng of6(ers, the Lamu County Councrl Chalrman, Members of Parllament,

chref5, (he Dr5tflct Commrssroner and the Commrssroner of Land5 r0'

322 Successrve post-rndependence governmcntS matntatned the Status quo, leavtng

land grrevances, partrcularly the squatter problem unresolved Whrle local clatms

remarned unaddressed, huge tracts of land were Ieased out to rnvestors (99-year

leases) One commentator suggests that whtle much of the Arab-Swahrlr control

over coas(al land has been eroded tn (he decades stnce tndependence, It was not

the local communrtres that profited from thrs process

323 lnstead, much land went to large-s(ale agro-tndustttal ventures (suclr as slsal

estates), the touflst sector or prvate developers along the ocean shore Kenyans

wrll remember that untrl the drrectrve was overturned by a court of Iaw tn 2012,

only the Presrdent of the Republrc of Kenya lrad the power to allocate beach plots

and land facrng the sea ltrsnotsurpnsrngthatmostofthrslandwouldbeallocated
a nd rs now cont.rolled by well-connected "up-country" Kenya ns or forerq ners, many

of them "absentee la ndlords"

3)4 The report further suggested that a clear lndrcator that the successrve governments

contrnue to margrnalrze the coast area rs that thi government has not come up wtth

a solutron to the problen] of absentee landlords and that oF squatters n Monrbasa,

desprte many promrses that actron would be taken On assumrng power rn 2003,

the NARC government, through a mrnrsterlal order from the l\il nrstry for Lands and

Settlement, drrected the termrnatron of payments ofground rent to the landlords untrl

the government found a permanent solutron to the squarter problem rn the ten mrle

(oastal stnp lt rs reported that the order would chanqe nothrng on the ground

325 The wrdespread nature of the land problem rn Coast was a persrstent rssue rn

our hearrngs lt was revrsrted by the ma,ority of those who rnteracted wrth the

Commrssron Speakrng rn Wundanyr, Frrda Mghanga Mwadrme recounted

Concernrng land, thrs rs a cfltcal rssue, nol only rn Tarla Taveta County I thrnk you heard

of rt as you travellcd around Coast Provrnce In Tarta Taveta, land rs a very cructal tssue

because 63 percent of our land rs compflsed of a natronal park, Tsavo East and Tsavo West

Thrrty three per(ent of rt comprr5es personal land and ranche5 We have 5rsal estates rn Vor

and rn Taveta and those who own thrs land are senror lwell-connected] people I wrll not
mentron therr name5 becau5e they are known ln Vor, we also have 5u(h land'owners The
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Tarta and Taveta are only left wrth 6 per cent, on whrch we have constructed our schools,

drspensares and rt rs also used for farmrng ?i0

326 The theme of drspossessron of ancesrral lands by the colonral government and
post-colonral governments rs qurte promrnent Tales of drspossessron domtnated
submrssrons from resrdents In Tarta Taveta, the Commrssron heard about loss of
land to nalonal parks, srsal farms and ranches owned by the rrch and powerful lt
was reported that 63 per cen( of land rn the regron rs covered by the Tsavo East and

Tsavo West natronal parks, whrle 33 per cent rs personal land and ranches owned
largely by'outsrders' Th rs was a ncestral Iand that had been taken over by the colonral
government and held under srsal plantatrons When the whrte farmers deparred,

ownershrp was transferred to rrch and powerful people from 'upcountry' rarher than

to locals who had been forcrbly removed. The testtmony by Chflstopher Nyange
rarses some of these key rssues

The rhrrd rssue rs wrrh regard to land that was raken by people for slsal plantattons Thts

area wa5 grven as a grft to rhe people who had helped the Enttsh governme r Why

should they have grven grfts n Tarta when the war was not concern ng the TartaT The

quesrron seemed to be harr.l for the colontalrsts to answer In 1964 when rhey leFt, they
sard that the affected areas should be compensated Money was gtven but rt has never

reached theTartaorTaveta people Instead, land was transferred from them to the same

people lt went to rhe Kenya government or admtntsrratton led by Kenyatta, who took
the compensation money and land as well The rnJusttce was started by the colontaltsts

All thrs Iand should lrdve been qrven back to the owners ?r'

327 Wrth respect to one 7 000 acre farm rn Tarta Taveta forcrbly taken rn 1932 and
passed down from a Mr Grogan, to a Mr Patel, then to one Basrl Crrtrcos, Kro Krsala,

who spoke on behalf of the more than I2 000 resrdents of Tltobo and Trmorrbo

locatrons, narrated therr travarls, wrth thrs plea

Our expe(tatrons are IhaI srnce the Greek rnJn IBasrl Crrrrcosl on that land has no

grandfall)er, we ask who passed on that land to hrmT Our expectatton ts thar rhe land

should be reverted back lo the crtrzens \{e should occupy rt as local restdents I he farm

wa5 laken away rn 1932 He shculd grve up the land for us and ler rt be sub'dtvlded
among us lwould also lrke to say lhat our elders be compensated for guardtng hrs farm
agarnst rnvasron by monkeys, forced labour and arbrtary arrests Thrs was agalts( thetr
human rrghts

ln Tarta Taveta, tlrrs lras left the malorlty of the populatlon landless and destrtute, wlth
only 5rx per cent lo go around Very few resrdents have very small plots that they can (all

lhell own, yet many do not have trtles, whrch has rendered therr hold as tenuous as that
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ofthosewhosquatonbrgfarms Hrstoncal drspossessron abounds rn other parts of the

regron. As a result of thrs rtate of affarrs, the squatter problem rs 5enous rn the regron ?'l

328 Expressrng vrews srmrlar to those of Dorothy lMunene below, several speakers

questroned the authentrcrty of trtles of pflvate developers from outsrde the regron,

whrle rmplorrng the government to de-gazette tlre park as well as repossess and

redrstrrbute prrvately-held land to locals

We ask that the land that rr owned by the prvate developers be looked rnto, how drd

Ihey a(qurre rtr Where drd the;, 69, ,1r lt you look at hrstory you wrll 9ee that when
Grogan left, none of the presenlly rlcl. people boughl that Iand 5() how drd they acq(,rre

rtr Thrs land rs supposed Io be returned to us Most of us have one acre and s x to len

chrldren Where wrll rhese chrldren lve) The places are so congested and you would

thrnk rt rs Mathare 5lLrm 50 we are asfrng the government to look rnlo such land so that
the land s returned 1o t!s nght[ulowne15/ r

329 The Commrssron also heard accounts of resrdents who lost therr land durrng
secunty operatrons or were forced to move [or secuflty reasons, never to recover
rt agarn These accounts relate both to the'Sh fta War' and subsequent secullty
operat ons rn the regron 5ome resrdents expressed tlre vtew rhat rn certarn parts

of the regron such as Lamu, secunty was used as an excuse to drspossess them
of therr land Accordrng to multtple accounts, many were not restored to thetr
land, (whrch was taken over by the government and subsequently grabbed by
powerful people) or to recover compensatron for the same

330. ln respect of lack of compensatron, one speaker notes as follolvs

I ]lrtlle consrdcralton has been gtven lo the Lamu communrty membcrs who werc
[orced out of therr [arm Iands rn ]2 vrllages, rnclud ng those rn Shakanr, Shendent,

Vundenr by the secunty forces du ng Ihe'Shrfta War'tn the 1960s These locals, who
were, rn essence, the frrst lDPs tn tndependent Kenya, were [orced to move tnto slums
rn Lamu or to mrgrate to other area5 of Kenya and Ianzanta and, to date, no [orm of
redress has been made '''

3t I Submrssrons from Coast resldents tnvaflably ltnk thetr state oFeconomtc ma rg rna lrs.,t ron

marked by poverty, rllrteracy and lack of access to bastc servtces to Il'tese vaned acts of
landrelateddrspossessronTheCommrssronheardofmanyacrountsoIpoltcebrutaltty
and other kinds of mrstreatment by the provrncral admrnrstratron, extralud rcral krllrngs,

arrest and rmprrsonment of those who agttate for restttutton a5 well as the destructton
of property and evrctrons of those who |ve off these lands wtth contested t tles

i'|:
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332, The control of land by absentee landlords has left many local communrtres

despondent lndeed, the landlessness of the natrve communrues of the Coast

regron rs marnly responstble for the hrgh levels of poverty ln some areas, local

communrtres frnd rt drffrcult to contrnue frshrng operatrons as hotels and other
plot owners have blocked access to roads and beaches,"5ln respect of land and

poverty, the vrews expressed by Hussetn Sudt El-Maawy a retrred senror lecturer

and now a communrty elder tn Lamu are relevant for other parts of the regron

It has been found that the land rnsecr-rrrty and rnequrtable access to natural resources

led ro vulnerabrlrty and rs one of the brggest causes of poverty lt, therefore, comes as

no 5urpftse that Lamu County remarns one of the poorest rn Kenya Decades of rnherrted

poverty have led to the drsenfranchrsement of the people, they have been denred access

flght over therr land srnce colonralsm, later, they were forced ouI of therl homes duflng

the'Shrfla War'of the 1960s Lamu has reached a borlrng pornl after the govetnment

farled to address the hrsloflcal rnlustrces as well as curtatl ongorng fraudulent land

procurement rn the area )r'

333 Resrdents are of the vrew Ihat although the new Constrtutron and the Natronal

Land Polrcy have finally acknowledged tndtgenous ownershtp of land, and the

rmportance of addressrng hrstortcal rnlusttces rn the coastal regron, the delayed

reforms and polrtrcal blockage towards development of power to manage therr

land and natural resources persrst

Education

334 Experts suggest that the problem of margtnaltsatton rn the educatton sector at

the coast has hrstorrcal roots rn the colonraland pre-colontal era lt rs norable that

untrl shortly before rndependence rn 1963, the plovrsron of educatron rn Kenya

was segregated along racral lrnes, wrth separate systems for European, Asran and

Afrrcan puprls From a natronal perspectrve, the Coast regron rs among the most

'under-developed'areas of Kenya rn the provrsron of educatron

335 Thrs sectron hrghlrghts some of the [actors that contnbute to the low qualrty educatron

at the Coast together wrth the more rnstrttrtronal and financral aspects of educatronal

polrcy The slow uptake of western cducatron upon rntroductron has had a beartng

on standards and coverage At the Coast, western educatron took long to take

root. Some reasons have been proposed by experts why thrs rs the case ']'7 western

educatron, whrch before World War I was rntroduced through mtsston schools, made

.ll.l
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lrttle headway among Muslrms, who feared that therr chrldren would be proselyttzed

Specral consrderatron was grven to the Arab communtttes tn the protectorate, but thetr

former slaves and servants, predomrnantly black Africans, were largely rgnored

336 State educatlonal polrcy ca llrng for government-m rssrona ry'cooperatron'rn matters

concernrng Afflcan educatron drd lrttle to rmprove opportunrttes a mong Afncans tn

the provrnce Makonde pornts out that the evrdence from thrs regton rs especrally

strong rn showrng how lndrans and to a lesser extent Arabs were provrded wrth

better schools and skrlls trarnrng rn preparatron for mrddle-level posrtrons rn the

colonral admrn stratron and socrety 2''

337 In contrast, only a small percentage of Afrrcan chrldren were encouraged to pursue

'rndustflal'trarnrng The attempt to 'reform'educatron through measures such as

those proposed rn the Beecher Report served between I 950 and '1963 to mollrfy

drscontent and prepare for decolonrzatron The Beecher Commrttee was appornted
rn 1949 and mandated to rnvestrgate, evaluate and report upon the structure and

functronrng of the Afflcan edu(atronal syslem

338 Makonde argues that tl're rmplementatron of the Beecher Commrttee report

allowed the rrch drstr cts to benefit far more than the poor ones at the Coast Wrthrn

the protectorate, almost nothrng was done to provrde even pflmary educatronal

servrces to Afrcans. Further, research suggests that the rnequalrtres rnherent rn the

coastal regron before colonral rule have not only been sustarned but have also

been exacerbated both by the raoally drvrded and stratrFed school system and

by the polrctes for fundrng througlr tlre Local Natrve Councrls These polrcres lard a

strong foundatron for the persrstent problem of margrnalrsatron rn educatron zre

339 Today, the Coast rema rns one of the lowest-lrteracy regrons rn the country, Accord lng

to government statrstrcs, both Kwale and Krlrfi drstncts had the hrghest prrmary

school enrolment rate betwcen 2002 and 2004 rn the Coast ln the same perrod,

Lamu and Tart,r Taveta distflcts'enrolment rates contrnued to lag behrnd the ofher
drstrcts, althouglr there was a slrght rmprovement rn the latter The low enrolment
rate rs attnbuted marnly to poor facrlrtres and rnfrastructure, lack of trarned tea(hers,

and early marrrage of grrls, partrcularly rn the rural areas

340 Overall, lrtera(y levels are low rn the Coast, but are hrgher rn urban than rn rural

areas Accordrng to the Kenya Central Bureau of Statrstrcs, Economrc Survey of
2005, a srgnrficant drspanty rn lrteracy rs found between men and women, w th

218 See lor hstance Rob.rl[4akoode Cha enges al weslern ctlucalnn n lhe Ca2sl Ptovnc. ot K.nya 16901q63 Unpub[shed PhD
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rhat of women berng much lower, Krlrfi, Tana Rrver and Kwale drstricts have the
hrghest drspantres between men and women.220

341 ln terms of numbers of schools and learning centers, the Kenya Central Bureau

of Statrstics'Economrc Survey of 2005 revealed that rnadequacy and drstflbutron

are a problem ln Krsaunr constrtuency, for example, wrth a populatron of over

300 000, the constrtuency had only srxteen prrmary schools and four government

secondary schools Thrs contnbLrtes to the prevalence of rllrteracy rn the area, and

rt could be contrasted wrth Wundanyr constrtuency (Tarta), whrch has less than 100

000 people, but only 56 pnmary schools and I5 government secondary schools "'

342 Lack of facrlrties and trarned teachers rn adequate numbers and therr rmpact

contrnues to be a persrstent complarnt. Speakrng rn relatron to Lamu, Mohammed
Abdrkadlr portrays a prcture that rs replrcated across the regron

The other rssue rs poor performance rn natronal examinatrons We have a shortage of
teachers ln Lamu We do not have sufficrent equrpment. You find that we have schools,

but no laboratoles The schools do not have sports equrpment and lrbrarres Thrs has

rnade rr rrnpossri:le for them to compete effectrvely agarnst other countles out of 47

countres, we are ranked rn the 44th posrtron Thrs rs very sad because we know lhat our

chrldren would lrke to study lrke others, so that when rt comes to employment, they can

also compete wrth rhe rest of the country r1']

343. lt appears that the government's polrcy of free prrmary educatron has been

undermrned by lack of teachers and other facrlrtres Bakarr Alr Mohamed concurs

Everybody rs talkrng about the shortage of teachers rn 5(hools Parents have to employ

some teachers Chrldren do not perform well because the school (ornmrttees are not
able to employ teachers rri

344 Wrdespread complarnts were recorded that although natronal unrversrtres have

started therr campuses at the Coast, the regron does not have a fully-fledged

unrversrty based rn Mombasa, the second largest crty rn Kenya ln addrtron, untrl

the elevatron of three coastal schools (Kenyatta Hr9h, Mwatate, Mama Ngrna Bura

Grrls' School and RLbe Boys' Hrgh School) to natronal school status rn May 201 l,
there was no srngle natronal hrgh school at the Coast The three were among

27 other schools granted thrs status around the country The grrevance appears

lustrfied grven that natronal schools represent the mark of excellence as they are
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often better resourced; admrt top performers and generally top natronal exams

and the number of those who subsequently get unrversrty ad m tsston

345 Lack of educatron a nd poor educatron standards have a drrect beanng on economrc

prospects Resrdents Iamented unemploymentamong therrranks Unable toaccess

work, many young people resort to lornrnq Ihe secuflty forces Speaktng on behalf

of the Munyoyaya communrty from northern Ta na R rver reg ron, Hrrst Shetkh Dulow

lamented the poor educatron standards, unemploynrent and margtnaltsatton of
that communrty, ln our vrew, th rs rs the fate of most communrtres rn tlre Tana Rrver

reg ron

[ ] You wrll be surpr sed to lrear that rn Kenya, th s (ommunrty does l,]ot have a 5rngle

officer rn the government, not even a D str (t Offcer You cannol frnd a lteutenant tn the
mrlrtary, the Kenya Pol ce or the Admrnrstratron Polrce Therr hrqhest rank would I)e lhat

of sergeant In terms of educatron, we do not have ofhcers The levr who are there arc

clerks Th15 rs because of vrctrmrzatron There r5 no development rn our area and rn term5

of educatron, we have heen so much margrnalsed that vve aannot compete effectrvely

wrth other commlrnrtres rn Kenya and lhat means ll'rat when rt (omet to employment,
we encounter problems It rs only recently that we had a lew people who have sludred

to degree level, but before that the level of educatron was so low 5{), when we talk of

berng margrnalrsed and recervrng no justrce rn Keny,'r, we know what vve are s,ryrng thr5

communrly has suffered greal rnJUstrce srnce rndependenre Even loDq after atlarnrng

rndependence, they have been vrctrmrzed They have not re(o ved sufficrent educatron

and they are left behrnd on ,rll fronls o[ development and we lhrnk th s commrs5on

should address that Those who qet D grades are unable to qo to second.rry schools

Even rf they are not admrtted by the lornt Admrssrons Board (JAB), they are unable to pay

lor the parallel degree courses and because of that, they rush to Jorn the secunty forces rr'

346 The Commrssron also recorded a persrstent complarnt thal mosl learnrng rnstrtutrons

such as prrmary schools, especrally rn rural coastal areas, expLrflenLe a severe shortage

of well-trarned teachrng staff lt was reported some of theseprrrr.rryschoolslargely
depend on untrarned teachrng staff For rnstance a report corrprled by Ulamaa, an

NGO, revealed that 45 percent of teaclrers rn prrmary schools around Mtaa and Taru

locatrons of Krnango Drstlct are untrarned These teachers are tasked wrth the duty
of teachrng examrnatron candrdates Whrle tlre real rmpact of thrs shortage cannot

be ascertarned, rt rs noted that lack ofadequate trarned teachers must have a bearrng

on the qualrty of educatron and lrteracy levels rn affected areas

341 Testrmonres crted the locatron of Utalrr College rn Narrobr as furtlrer evrdence of
margrnalrsatron of the regron UtalI rs the premrer government trJrnrng college

rn matters of hosprtalrty and touflsm The Coast rs largely knoH/n as the hub of
tounsm, wrth tounsts-related sectors as rts economrc marnstdy Whrle we may not

n'r t
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be rn a posrtron to veflfy (hese clarms, Coast resrdents submltted that other than
the locatron of the college, nu merous other factors - rncludlng poor trans rtton rates

at pnmary and secondary level - consprred to ensure rhat they had tnsrgntncant

representatton rn thrs rmportant rnstrtutron, A branch of Utalrr was opened at the
Coast in 2010 and although thrs rs an important development, rt rs not easy to
rmmedrately gauqe rts rmpact.

Health

348 The health care system rn Kenya compnses of several provrders and levels of
health (are provrsron, mostly the government's mrnistnes of Medrcal Servrces

and Publrc Health and Sanrtatron and pflvate health care provrders such as non-
governmental organrzatrons (NGOs) and communrty-based organrzattons (CBOs).

The publrc health system consrsts of natronal referral hosprtals, provrncral general

hospttals, drstnct hosprtals, health centers and dtspensanes Pflvate health care

systems are mostly run by NGOs, farth-based organrzatrons (F80s) and CBOs

Health facrlrtles rncludrng drspensaries, health centres, dtstflct hospttals, provrncral

hosprtals, teachrng and referral hosprtals, pnvate maternrty and nursrng homes,

prrvate clrnrcs and voluntary counselrng and testtng facrlrtres (VCTs) are run by
government, NGOs, CBOs or FBOs r8

349 Desprte the centralrty.of the Coas( regron to the Kenyan economy, tt records
the lowest heallh tnfrastructural development as seen tn the low number of
healthcare facrlrtres (402 facrlrtres by the end of 2007) A key factor rn explarnrng
thrs trend has been attflbuted to exclusronary practrces of the governtng elrtes

Other factors rnclude the low levels of adult educatron and adherence to the
local ways of defrnrng and marntarnrng health, some of whrch are not benefrcral
Hrgh costs hrnder the use of modern health servrces rn most parts oI thc coast
provrnce A survey rn Kwale Drstflct conducted by the Health Mat'tagement
lnformatron Systems (HMIS) rndrcated that hrgh costs hamper the use of modern
health servrces for 10 to 30 percent of the populatron )16 As a result, many people
have turned to tradrtronal healers

350 The survey rn Kwale showed that 40 percenr of the mothers take therr chrld
to a tradrtronal healer when they [all srck Relrance on tradrtronal medrcrnal
practrtroners rs hrgher rf the mother has no formal educatron or rs a MuslIn, and rf

the condrtron of the chrld rs chronrc Reports and anecdotal evrdence suggest that
the Coast regron has largely been rgnored when rt comes to the provrsron of socral

225 Soc€l po[cy dlv.lopm.il 2nd gov.rn.nc. rn (.nya A Profrr. on H.althcarc Prov ron rn K.ny. R.s.zrch Rcpon by KGng. L

(DPMF R?search.l) Prolpsso, Bujrr A (D rcclor ol Protccl) O€lelopmcnr Polrcy Manag.m.nr For!m (OPMF)

226 Thc h.alrh lacrllcs prov'Ced only rnclude hca lh lao rl cswhrch havr b.€n r€grslc.ao ano provided codes by lh. Urnrstry ot Hca[h
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amenities.'rr The table below shows that the number of government hospitals

increased considerably by six facilities and government-manned dispensaries by

24. Urban bias creates inequality in accessing health facilities. with most of them

located in the better-developed commercial cgntres su(h as ivlombasa. At the

district level, Kili6 records two hospitals, while Kwale has no hospital, but has five

private health clinics. The influx of commercial sex workers too has implications on

the disease burden, mainly HIV/AIDS, with ivlombasa, Malindi and Lamu districts

the most affected. lnsecurity in the districts of Kwale and Likoni also influences the

distribution of health facilities.

Table 1.l

Year

Horplt.l5

GO(

NGO/Missions

Private

cDt

Diipensarfus

GOK

NGO/Mission

Private

CDF

Health Centret

GOr(

NGO/Mission

Private

CDF

Total

2003 - 2004

No ol Health Fa.llities

2005 2005

No of He.lth Facilitlet

2006 - 2007

No of Health Fa(ilities

9 9 I5

4

7

0

176

57

38

63

38

2

2

0

407

2

l0

I52

55

9

32

2

I

274

2

t0

152

55

9

32

2

1

ln addition, the table below shows the dire situation that some of the coastal people in
ruralareasfaceinpursuitofmedicalcare.lnKili6,thedoctor-to-patientratiowasldoctor
to 100 000 patients. This statistic, as one may readily deduce, is a big contributing factor
to the low quality medical care provided to such rural people.

227 See Abdalla Bujra and Leah Keriga 'Social policy. dev€lopmeol and governanc€ in Kenya: A Prollle on Heallhcare Prousion in
xenya Development Policy Manaqement FoflJm (DPMF)
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Table l 2

H.rlth lndr(.tor

DocIor Patrent ratro (GOK)

No of health facrlrtres

No of h osprtals

No of nursrng homes and h/center5

No of dr5pensaflet

Average dr5tance to Health centre

Momb.r.

r 3000

211

9

19

I83

0 5km

M.lindl

I 19502

83

3

2

24

I5km

Lamu

5km

Kwrlc

182690

57

l0k m

Krlifi

1100000

73

2

5

21

5km

T.it.
Taveta

1,41000

44

3

7

22

lokm

T.nr Riv.l

136343

5

1

195500

57

2

5

36

50km

5

Source Rcs.atch Repatt by Laoh KctBa and Prcl Abdollo Bu|ro

lnfrastru(ture and social amenities

351 Desprte the government havrng undertaken a number of polrcy measures to
develop rnfrastructure and servrces for h uman settlement srnce the 1970s, a report
by the Unrted Natrons Envrronment Program (UNEP)and the Natronal Envrronment

Management Authoflty (NEMA)'r suggests that very lrttle progress has been

made rn therr rmplementatron Among the polrcy measures developed to address

rn{rastru(rure and servrce provrsron rntlude the'G rowth Centre Polrcyj 'Ru ra I Trade

and Productron Centre Strategyl 'Drstflct Focus for Rural Development' and 'Slum

Upgradrngl Even rn areas where rnfrastructure has been butlt applytng these
polroes, the expected results have not been realrzed The Growth Centre Polrcy, for
rnstance, has farled to redrrect human settlement away from Narrobr and Mombasa

crtres. A result of the rnef{ectrve rmplernentatron of these polrcres has been the
contrnued poor state of rnfrastructure rn many areas, rncludrng coastal rural areas

(NEMA,20o4) '?'

Road s

352 The UN and NEMA-p,epared State of the Coast Report'?ro provrded data showrng

that most of the roais rn Mombasa Drstnct converge on the crty due to tts

rmportance as an rndustrral and commerctal centre, lt ls relatrvely well-served
by both classrfred arrtl unclassrfred roads, although the network ts not equally

22i Kcny. Slal! ol th. Coasl Repon Publshcd rn 2006 Dy he lJn,lcd Narons Envrronmcnl Prolram (UNEP) and ric Nar,onal
E nvrronrncnl Manag.mcnl Aulhonly (NE[1A)

229 Kchye Slalc o, lh€ Coasr R.pon Puolsh.d n 200E by lh. Urrl€d Nalons Envtronmrnl Program (UNEP) a.d rh. Narronat

Envnonrn€nl Ma.agcmcnlAurhonly (NEtlA)
230 Gov.rnmanl ol Kciya 2008 "Kcnya Srale ol ria Coan Rcporr Towards lh. rnle!r.r.d m2fagemenr ol Kanya's coaslat and

mar,nc r.sourc.s'UNEP and NEMA, Narrobrp 90
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drstflbuted, wrth many of the roads concentrated on the N4ombasa/West

Marnland axrs Thrs has left the North/South marnland areas wrth few vehtcular

roads, whrch has been a contrrbutrng factor rn the relatrve u nder-development of
these parts

353 Kwale Drstflct has probably the densest road network on the Coast outsrde

Mombasa Kwale has the longest motorable road network of I129 6 km, followed

by Mombasa, whrc h has I09 6 km The bu lk of the road network rn Krlrf r rs marnly

unclassrfred and seasonal The same srtLratron rs found rn Lamu, Tana Rrver and

Talta Taveta drstrlcts lnadequate reparr and marntenance, and uncoordrnated
and unplanned development on road reserves have worsened the srtuatron of
roads rn the regron The Coast rs also served by a rarlway Irne from Mombasa to
Narrobr, branchrng at Vor to serve Tarta Taveta townshrp The rarlway rs used to
ferry passengers and cargo from the port of l\lombasa

354 However, Kwale rs drvrded rnto two unequal parts by the Lunga Lunga-Krhangu

Srlalonr road, wrth one-thrrd lyrng to the western srde served by unclassrfred
roads The remarnrng two-thrrds lyrng on the eastern srde are well-served by

classrfred roads as rt rs densely populated and economrcally more signrfrcant

355 The road network rn Krlfi rr composed marnly of unclassrfied roads, nearly all of
whrch are rmpassable dunng the wet season Tana Rrver, Lamu and Talta Taveta

drstncts have few tarma( roads, the malorrty of whrch are usable only rn the dry
season lt has been estrmated that nearly 75 percent of all goods rmported and

exported through the port of Mombasa are conveyed by road, underlrnrng the
cntrcal rmportance ofthrs means oftransport.

Water and San itation

356 Government statrstrcs2sr suggest that nearly 50 percent of households at the
Coast are connected to a retrculated 'ruater supply, whereas thc nattonal ftgure
rs only lust over 40 percent The number of connected households rs hrghest on
Mombasa lsland, wrth nearly 20,000, fcllowed by Mombasa marnland, where
nearly 1 3,000 are connected and fewer household n um bers for the other centers
ma krng a total of over 45,000 household s con nected to a retrcu lated wate r su pply
rn the Coa st

357 The water dema nd rs estrmated at 190,000m3/day d u nng the low season and 2'10

000m3/day durrng the hrgh tourrst season Desptte a number of malor sources

berng fully operatronal, there rs a shortaqe of water due to the hrqh demands

231 M nrslry ol Plannrig End Nalronal Developm.nl Kwale and Krlfi Drslncl DEvelopmcnl Plans lor 2002,200E

I15



ttr ) !rl

aflsrng from the growrh rn populatron and rndLrstry Consequently, prvate and

communal boreholes are qurte common supplementary sources of water, Over

65 percent of the coast populatron rs served by prt latflnes Over 25 percent have

no provrsron for domestrc waste water whatsoever These data contrast somewhat

wrth natronal averages where 6 percent have a flush torlet and only 16 percent

have no provrsron for sewage disposal whatsoever

358 The marn sources offresh water rn rural areas at the Coast are ground water, surface

water and roof catchments, accordrng to the UN/NEMA report Mombasa lsland

and drstr ct has the hrghest number of households wrth access to prped water

supply, whrle Lamu has the Iowest. Water demand rn the coastal regron has been

growrng raprdly over the years,The demand estrmated for 1995 was about 200 000

m3 /day and was pro.lected to nse to 280 000m3 /day by 2010 and 380 000 m3/day

by 2020 (World Bank, I996)

359 The water supply system has been overtaken by demand, whrch has rncreased

rapldly rn concert wrth the growth of the touflsm rndustry and rrflgatron schemes

The marn uses of water are domestrc (whrch accounts for 35 percent of the total
water demand), lrvestock, rrflgatron and rndustry To address water shortage,

complementar y water sou rces such as comm un al boreholes, roof catch ments, dams

and wells are common There rs need, however, for the quantity of groundwater to

be assessed, and thrs rnformatron to be used for 115 management '

360 lncreasrng pollutron from domestrc sewage and solrd waste rs the most severe

pollutron challenge rn the Kenya Coast, partrcularly at hotspots located rn and

around marn urban centers llke Mombasa. Over 65 percent of the Coast has

no sewage system and rs served by septrc tanks, soak prts and prt latnnes ln

Mombasa, wastewater management rs not adequate and only 10 percent of
the populatron rs connected to the sewage system lndrvrdual houses have pit

latrrnes whrle most rnstrtutrons drspose therr wastewater rn soak prts, whrch

rontflbutes to groundwater pollu tro n. Area s served by sewage systems, however,

also contlbute to envrronmental degradatron because treatment works are not
operatronal and the sewage rs drsposed drrectly rnto the sea, threatenrng publrc

health and marrne lrfe The srtuatron rs compounded by the fact that Kenya does

not yet have any effluent standards for dtscharge rnto the sea, and most water
prolects have been lmplemented wrthout due consrderatron of sanrtatron and

other complementary rnfrastructure The marn causes of the poor urban water

systems n coastal regrons rnclude poor plannrng, mrsmanagement and lack of
technrcal expertrse :r7

232 Wbnd 8 ank, Mccrrg l/r c Ch2leng. s al Mega Cttte s tn he Develapttrg Wodd A Watutng P.per \1996)

116 r,rL'irl' r lr i, l1 ' 
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Housing

361 Most communrtres at the Coast burld houses usrng mangrove poles, coral rubble,
palm thatch and clay. Due to hrgh poverty levels and poor developmenl of
rnfrastructure, most rural houses are not connected to modern amenrtres such as

prped water, electncrty and a sewer system :'r ln most urban centres, the demand
for housrng has outstnpped supply, leadrng (o the spread of slum and squatter
settlements wrthout clean water supply or sewerage Whrle raprd urbanrzatron
and poverty are the marn causes of [hts scenaflo, the srtuatron rs agqravated by
rnappropnate and rneffertrve regu latory frameworks, lrm rted access to afforda ble
frnance, hrgh constructron costs and rnaccess btlrty to affordable, servrced land

As tlre demand for low-(ost lrousrng rncreases, especrally n the urban centres,
new ways of provrdrng housrng need to be sought The rnsecuflty of t,tles due to
unresolved hrstoncal land ownershrp rssues has had an rmpact on the abtltty of
resrdents to develop permanent structures or use the land Ihey occupy to obtatn
Ioans to rnvest rn econom tc development

Gender and marginalisation

16) Gender equrty at the Coast hrnges heavrly on thc religtous, cultural and economtc
dynamtcs of the drfferent communtttes that rnhabtt the reglon Deep-rooted
relrgrous, tradrtronaland culturalvalues mrlrtate agarnst ge nder equtty wtth regard

to opportunrlres for equrtable sharrng of household and socretal responsrbrlrrres,

rnherrtance and employment ,^

363 For rnstance, 48 6 percent and 42 percent of men work tn the formal and rnformal

sectors respectrvely The correspondrng figures for women are 348 and 55 1

percent, rndrcatrng that men have greater access to lrvelrhood opportunttres than
women lt rs however tmporta nt to note that these aspects rnd rcate ma rgrna lrsatron

of women by therr communttres rather than by the state !Vhrle thts rs not drrectly
attnbutable to the state, cultLrral and relrgtous practrces compound thc effect of
margrnalrsatton of women

lntra-regional d ispa rities

364 lt rs evrdent that some areas of the Coast are better endowed than others, due to
the status of the regron (whether a clty or not), economrc power and/or poltttcal
rnfluence. As the caprtal ctty of Coast, Mombasa tends to have an advantage

over other regrons economrcally, marnly tn terms of tnfrastructure ln healthcare,

233 Govcrnmcnl ol Kcnya Coasl Prov ncc Pfofl. t2m2) Cenlrat 8u,cau ot Slat slrcs (Unpubtrshed drla)
23r J Hooft.g D Foer.n & RAobtrdho, Xcnya Ca.slH.ndboat C tut. t souces anC Cev.laphc.l h E ast Alncan Lflar l2A00)
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Mombasa has abour 21 I health facrlrtres compared to frve found rn Lamu Drstflct

The average drstance a person can walk to a health centre rn Mombasa rs 0 5km

compared to 50km walked by a patrent rn Tana Rrver

365 Most rural areas at the Coast are served by a drlaprdated and narrow road

network, rn contrast wrth u rban centers such as Mombasa, Krlrfr and Kwale, whrch

are well served by borh classrfred and non-classrfred roads, The better roads are

generally concentrated around rmportant rndustflal and commercral centres,

whrch also host the arr traffrc rnfrastructure. Mombasa has the marn arrport In

the Coast regron, Mor lnternatronal Arrport, servrng rnternatronal and domestrc

arr traffrc Malrndr, Lamu and Ukunda have smaller arrports, whrle other towns

have arrstrrps

366 ln terms of CDF allocatron, Tarta Taveta rs allocated more resources compared

to Mombasa Cne argument for thrs rs that Tarta Taveta ranks lower on the
poverty rndex and has suffered greater margrnalrsatron lhan urban Mombasa,

therefore the need for more allocatron of resources for development purposes

However desprte the fact that rt recerves more money, the county renrarns one

of the poorest rn the country Tarta Taveta rs one of the flchest drstncts rn the

country rn terms of la nd and land-based re5ources, an rntegral component of the
Tsavo economrc system,,/vhr(h accommodates more than half of the country's

popularron of elephants

367 However, most of rts populatron rs entrrely dependent on rarn-fed agrrculture,

whose productron has declrned by a factor of two over the last couple of years as

a result of land degradatron, unprecedented droughts and destructron of crops

by wrldlrfe Notably, most of the drstnct has some rntra(table land rssues, wrth

the huge port,on of land owned by non-resrdents and a large part rs the Tsavo

natronal park Some estrmates rndrcate that only 25 percent of the Iand rs held by

loca ls

368 lt can be arg, ro( that whrle CDF has empowered local communrtres to rnrtrate

development Drogrammes, lhe management of these funds must be rmproved

Apart from rnareasrng the amount drsbursed to prevrously marglnalrzed regrons,

ca ncellrng the leg acy of ma rg rn a lrsatron wrll req u rre a com pre hensrve progra mme

t hat rncludes Iand reforms, supportrng [armers to rmprove agrrc u lru ral prod uct ron

and a state [or locals rn the extractve rndustnes

llu l,t I i\i I rt rilr i r,,l ,,,'1, tL



Western Province

369 ln terms of srze, Western Provtnce rs the second smalleSt provrnce rn Kenya lt
borders Uganda to the west, Rrft Valley fo tl're east and Nyanza Provtnce to the
south Under the Constrtutron of Kenya, 2O I O, rt com pflses four cou ntles, Bu ngoma,
Busra, Kakamega and Vrhrga The predomtnant tnhabttants of the Western regton
are the Luhya, whose large populatrons ltve rn the rural areas and agrrculture rs the
n]arn economtc acttvtty

170 Whtle all rndrcators and perceptrons among the people have \!estern regton as

a margtnalrzed regron, thrs characterrzatton has not featured as promrnently rn

formal accounts as rs the case [or Nyanza, Northern Kenya and the Coast regrons
Thrs deprctron rs perhaps attlbutable to a con]btnatton of factors, rncludrng the
fact that due to rts Ch fertrle sorls that favour agrrculture and relattve secu ty,
Western has been percerved to be economrcally stable, tn sprte of the hrgh levels
of poverty i'r

371 Western has often been tgnored rn classtficatron of margrnalrzed regtons tn Kenya,
yet rts hrstoncal evolutton and pollttcal fortunes are closely tted wtth that of
Nyanza provrnce, whrch rs acknowledged rn formal accounts.as a margrnalrzed
regton Borh provrnces had been admtntstcred Js one untt during the colonral
perrod ln addrtron to the hrstorlcal tres, leadrng hgures from both regrons shared
tdeologrcal onent.ltton and have lorntly been at odds wrth both the Kenyatta and
Mor governments. A thrrvrng agrrcultural sector, both subsrstence and cash crop-
based meant that the regton had the ab ltty to produce I'ood, and the tnfluence of
churches rn the educatton sector appear to have cushroned the regron from the
effects of economrc margrnalrsatron expeflenced tn Nyanza lt ts notable however
that there has been a dtverstty tn polttrcal orrentatron wrthtn the regron tn the sense
that whrle the regton remarncd margrnalrzed, sectrons of rts leadershrp wcre co-
opted rnto governme nt

372 Backed up wtth a hlstory that lacks poltttcal favour wtth successrve governments
and the hrgh level of poverty, rt rs evrdenr that Western Kcnya rs margrnalrzed.
Recent trends reveal that the regton has been forgotten tn the development
agenda lt would therefore be worthwhrle to specrfically examrne key tndrcators
of margrnalrsatron rn the regron generally and specrfic parts sufferrng from gross
cases of ma rgrna ltsatron

235 se! PF tlcbrnck & l, omosa [t.D.rc Povctly n RLr.t wesleh Kchya s tdcntiicalDn aut hnphcahans tar Agncutlut.l
Devctapncnt {2003)
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Socio-economic indicators of economic marginalisation

Edu(ation

373 Educatron and lrteracy rs one of the rndtcators for measuflng human development.

Accordrng to the Kenya Natronal Adult Ltteracy Survey leport conducted rn 2006

by the Kenya Natronal Bureau ofStatrsttcs tn collaboratton wrth UNE550,TT6 regronal

d rspa r tres confirm the Irend Ihat ecorlomrcally-prrvrleged areas have a hlgher Iate

of academrc achrevement compared to poverty-strtcken areas Western Provtnce

had a 54 percent desrred level of mastery and a 57 9 percent mtntmum level of

mastery - below the estrmated 61 5 percent nattonal ltteracy level

374 There are fewer government schools tn Western compared to the Rrft Valley and

central regron Most are mrssron schools run by relrgrous lnstrtutlons or prlvate

schools The lrmrted rnpul by governn]ent tn educatton has adversely affected the

overall srtuatron of access to educatton tn the regron Only (he mtddle-class and

upper-class can afford prlvate schools, shuttrng out the poor

375. The qualrty of eduratron rs determtned by the qualrty of teachers and the

drstnbutron of educattonal faclltttes Whrle thrs assertron cannot be confirmed, the

popular perceptlon rn the past was that Western was short-changed ln terms of the

qualrty of teachers posted rn the regron ln the early 1970s, there were allegattons

that teaclrers at some schools tn drd not have the requtred qualrflcatlons, Ieadlng

to low pass marks 'r' Records from 1986 show that the number of tralned teachers

rn secondary schools rn Central, Rrft Valley, Eastern and Nyanza was hlgher than

rhat of Western and North Eastern.rr3 ln the late 1 990s, Narrobl a nd Central had the

h rghest percentage of qualrfred teachers, compared to North Eastern and Western

376 The rate of pre-pflmary attendance rn Western ls encouragrng Accordrng to the 2009

census, Western rs ranked thrrd rn the country The populatron attendrng prrmary

stands at 1 276 295 WesternrsrankedthrrdwrthplaceslrkeRrftValley,Easternand

Nyanza havrng a htgher number of students attendlng prrmary school However,

the Commrssron has been unable, from the available sources, to estabhsh what thrs

absolute number represents rn terms of the percentage of chrldren elrgrble to attend

The transrtron from pre-prrmary to Plmary educatton rn Western ts commendable

When rt comes to secondary school and tertrary educatlon, the provlnce ranks 6"',

wrth less than 200 000 and 12 000 respectrvely attendrng such schools

236 The Keny2 NatonatAdutlLreracy SLrrlcy was cond!clcd rl) 2006 by lhe Klnya Nal6naIBureau ol Slalslrcs rn coll2bora|on w(h

UNESSO The r.!en prcsents lhe trndurgs on lha slalus ol lleracy rn Kenya Th. sp€crlc objcclvcs rnc Lrd. rdenltrng rssucs lh.l
relale lo.dulltrleracy obrarn coflrprchensve dala on edulllrtcracy and lhc rnaqnrud. ol lrleracy Thrs r.porl grves lh. rcgonal

drspar lLrs n lnc level ol fiaracy rn Keny. wllh places l,i€ Na robr and Ccnlral n av ng 2bo!e75% nnnlmum levcl ol maslcry

237 K.nya NarDnal As lenrbty OlficralR.cord (Hans.rd)Metch21'tta/ 12 1972

230 Educalronal Slal,slrcs Un,l M['lslry ol Educ.hon
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377 The transrtron rate has been rnconsrstent between 2003 and 2008 followlng the

rntroductron of free prmary educalron by the Krbakr admrnrstratron At 2003

rt was 43 8 percent, below the natronal rate of 52 percent lt rncreased rn 2004

and 2OO4 2005 then dropped rn 2006 The hrghest transrtron was rn 2008 where

the rate rose to 45 7 percent but thrs was strll below the natronal average of 52

percent2re ln terms of the drop-out rate, Western rs ranked second The natronal

dropout rate rs 5 4 percent, whrle that of Western Is 8 0 percent 2'0 Causes o[

drop-outs rnclude poverty, substance abuse and poor pcrfotrtance.

378 One of the marn complarnts from restdents rn relatron to educatton rs the lack

of tertrary rnstrrutrons to absorb those who graduate from secondary schoolS as

Frederrck Wandera Oseno from Busra stated

Our marn problem rs that we do nor have tertrary rnstrtutrons and thal rs why, at tl'\e

moment, rf we want Io enploy 20 nurses, for exarnple, you (an get Seven There are

mnny studenls wrth a mean qrade of ( r and above, but becarrse of lack of money, they

arc Jrrst at homc Wlren lhey stay al hon]e, they bccome rdlcrs lt ! hrgh ttme we got

a tertrary college around that can accomnrodate them The tcachers and lecturers to
(hose rnstrtutrons ihould ensurc that the students who have got Ci and above get

sponsorshrp and trarnrng Whenever we look for nurses, they are not Ihere because of

lack of finances to take them to colleqes r"

Agriculture and economy:The case of the cotton, rice and frshing industries

379 Durrng the 1960s and 1970s, agrlcultLrre rvas generally good rn the regron The

srtuatron however changed rn the 1980s and 1990s wrth the detefloratron of

the economy Thrs perrod was marked wrth poor market pnces and relapse of

basrc rnfrastructure r" Certarn parts of Western, especrally Busta Dtsrfl(t, wtth

rts poorer sorls rhat could sustarn only (ertarn crops (cotton and rrce), suffered

more than others as state corporatrons dealrng wrth them were systematrcally

destroyed and bankrupted durrng the Mor era The populdr perceptlon ts that

the cash crop rndustry rn Western and Nyanza (especrally rrce, sugar and cotton)

was systematrcally destroyed by the government tn order to rmpovensh the

regron assocrated wrth opposrtron to successrve governments

380 Cotton farmrng was rntroduced rn Kenya rn the 1900s, by the late 1960s rt had been

rntroduced to many parts of tlre cour'rtry Cotton has greal potenttal rn Western as

the sorlrs qurte fertrle for cotton gro\ryrng At one stage, Busra rn Western produced

about 60 000 bales of cotton per year 7'r Cotton growrng provrded employment

239 Pu bl,c Erp€ndrlur. Reeew pol,cy lor Prospenty M,n, slry ol Slalc lor Plann,n g Nal on a I Developm.n I and V sron 2 030
2a 0 G Odrpo & O Abag E/rctcncy ol Pnnary Educanan ln Kcny. gluanonal Analyss And lnplc alo^s Fot Edrceltanal Reronn lr9q7)
2{1 TJRC/ Hrnsard/ P!bhc Hearng / Bus./ 1 July 2011/ p 2126
242 R Ochreng (.d) H,r lo, cal sludes and sactalchangc nwcsl?h Kenya essays tn mcmory al PrclessorGd.on S Wcre(7007)
213 Kenya Nal,onal Assc rnbly OffoEl R€cord (Hansa.d) 20 Jun.2006
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opportunrtres to many people, however there has been a declrne tn cotton
productron not only rn Western, but also rn the country generally ln 1 991 when the
Cotton Lrnt and Seed Board was pflvatrzed, the rndustry suffered malor challenges
whrch led to the closure of malor grnnenes The gtnne es prevtously owned by the
Cotton Board were later sold to pnvate entrepreneurs ln 1992, the government
made efforts to revrve cotton growrng rn Western and Nyanza wtth (wo glnnefles
burlt at Asembo Bay and Malakrsr Desprte these efforts, the mtsmanagement and
controversral pflvatrzatron of the Cotton Board durrng the Mor regtme adversely
affected the rndustry

381 Resrdents lamented the neglect the cotton tndustry suffered, partly allflbuttng rr to
government polrcres and the locatron of related factorres away from the regron of
productron Wrtness Fredefl(k Wandera Oseno, told the publrc hearrngs tn Busta that

Samra and Busra are well-known for cotton farrnrng,tnd rt has helped us rn educatton
lnterestrngly, cotton farm Dg rs done rn BLrsra County and the tndu5try rs (stc) rn Eldoret
The 5econd rndustry rs berng taken to Ktsumu That ha5 detenorated cotton farmrng,

wrth low pflces and no markets for the cotton When farmer5 saw all those vtolattons,

some could not contrnue wrth cotton farmrng I (annot blame the past governnrenr lf
tl)ere was sornebodt lo ensure thdt there rs ready market and good prrces of corton, we

would not be havrng many deaths and poverty tn Samra and Busta.ounttes )'r

382 The government rnrtrated several ce rrrrgatron s(hemes tn the 1960s and 1970s

The largest one r5 the Mwea lrflgatlon scheme tn Krrrnyaga, Central Kenya There

rs also the Ahero scheme rn Krsumu Counry and the Bunyala trrrgatlon scheme tn

Busra, whrch was launched tn 1968 Mtsmanagement and lack of rnvestrnent by the
Natronal Cereals and Produce Board (NCPB) brought the tndustry to rts knees rn the
late 1980s and 1990s Scheme operatrons eventually sralled rn 1999 due ro depletron

of the revolvrng funds followrng the 1998 Mwea crrsrs Ahero also collapsed, leavrng

Mwea as lhe only ma.Jor functronal rce rrngatron scheme rn Kenya

383 As rn Nyanza, fishrng rs an rmportant economtc acttvlty in the Western regron,

where tt ts practtced on a commerctal and subststcnce scale rn Budalang'r and
Funyula constrtuencres rn Busra Drstrct whrch borJer Lake Vtctona Desptte rts
mportance, the rndustry has suffered de(ades of neglect fishermen recelve lrttle

or no slate support to buy equrpment, coolrng facrlrtres lack, marketrng rs scanty

and there are no local [actorres to process frsh Spe:rkrng tn Busta, wttness Zarnabu

Muyotr com plarned,

We have fish, but we do nol have cold storage Facrlttles We are requestrng thrs

Commrs5lon to make suggesttonr that we are provtdcd wrth cold storage factltttes lf we
had cold storage facrlttles, we would bargatn on the plces 8ut when thtrd partres come

2arr TJRC/ Hans.rd/ PublE Heaflng / B!ra/ 1 Jury 20rrl pp 2126



rnto play, they drctate and we are afrard that our fish wrll go bad and nobody wrll buy
them 50, we normally sellthem at a throwaway prrce:'!

384 There are complarnts that government response to the hyacrnth weed menace

that has adversely affected frshrng actrvrtres has been less than adequate
Recently, the mrnrster rn charge of Frsherres acknowledged that the governnrent

has done very lrttle to revrve the f shrng rndustry rn Western Kenya lt rs reported
that today, pond-ba sed frshrng rn other parts of tlr e country could have overta ken

Nyanza and Western noverallyreldsfollowrnggovernmentrnvestmentrnfrshrng
ponds

Land

385 Whrle land trtle rssues rn most of Western are settled, conflrct remarns rn parts

prevrously vacated by whrte settlers and where government rnrtrated settlement
schemes, especrally rn lvlt Elgon and Bungom.: The land rssue as rt relates to
conflrcts rn [,4t Elgon and Bungoma rs the sub]ect of a separate chapter rn thrs

report Whrle large-scale land-related conflrcts such as those rv tnessed rn the
Rrft Valley and Coast regrons are not common rn Wettern, land fragmentatron rs

horvever a problem due to populatron pressure Thrs srtuatron rs a re5ult of tl're
small land srzes whrch averages rs 1 I hectares per household corrpared to land

srze averages rn the Rrft Valley that stands ar 2 6 he(tdres per household r'"

Security and e(onomi( marginalisation

386 Western rs home to the agflculturally'rrch Mt Elgor'r Drstflct, lvhrch has been at thc
centre of long-standrng drsputes over land WI]at rnrtrally started as land drsputcs

soon spread to crrmrnalacts A mrlrtra group called the Sabaot Land Defense Forces

(5LDF), whose a(trvrtres are descrrbed rn detarlelsewhere rn thrs Report, had been
blamed for commrttrng most of these crrmrnal acts The motrve of the group rs

reportedly to seek redress for alleged rnlustrce durrng land dtstlbutton rn the
Chebyuk settlement scheme N4t Elgon lras suffered fronr hrgh rates of rnsecuflty
and people have lrved rn fear due to the (onttnued vtolence

367 As a result of the rnsecurlty rn Mt Elgon regron, people lack basrc medrcal servrces,
(lothrng, and suffcrent {ood 7'7 Other socro-economrr effects of the vrotence rn

Mt Elgon rnclude poor agrrcultural productton as well as threats to food secunty
Mass dtsplacement and creatron of new groups of destttute lDPs has resulted,
wrth competrtron over basrc goods and servrces such as water, Food and shelter

215 TJRC/ H.nsard/ PuDlc Heannq / Bus'a/ 5 July 201 1/ p ra
2.6 The ch.rgcnc€ ol and m.rk.ls i. Alnca .ss.ssrng ihc rmcacrs on povcriy eqrly a.d cfincncy Slcrn Tcrr. Holden Keltro
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Accordrng to humanrtarran organrzarons such as the Kenya Red Cross Socrety.

lack of adequate water has caused health problems. Coupled wrth rnadequate

sanrtatron supplres, the srtuatron gets worse Due to the vrolence and rnsecurrty,

Ihe provrsron of medrcal care by the government has starkly declrned, Schools

have also been affected by the flse rn rnsecunty Many chrldren have been

forced to stay out of school, whrle others have transferred to other schools rn

safer a reas

388, Due to the escalatrng vrolence, the Kenya Army was deployed rn 2008 to calm the

sttuatron rrr response Io the atrocrtres allegedly commrtted by the SLDF Howevet

the army, whrch was supposed to protect people rn thrs regron, was accused of
commrtrng varrous human rrghts abuses on the people of Mt Elgon, leadrng to
fear by the localpeople of both the mrlrtra and the army

389 Other tharr rr'rsecurrry rn Mt Elgon, other parts of the Western have over the years

experrenced rnsecurrty lrnked erther to post-electron vroience or ordrnary crrmrnal

actrvrtres In the 1980s and 1990s, economrc actrvrty was drsrupted rn many parts

of Western, cspecrally rn Kakamega, due to the actrvrtres of a mrlltla group/gang

called'Msumbrlr' Before 2007, Western experenced (ycles of polrlrcal vrolence

and land clashes rn 1992 and '1997 Accordrng to the Comrnrssron of lnqurry rnto

the Post-Electron Vrolence (CIPEV) of 2007 charred by Justrce Phrlrp Wakr, the

vrolence experrenced rn Western rs not well-understood or fu lly-a c knowledged

Thrs vrolence posed great secunty challenges rn Western, wrth great loss of lrfe
Accordrng to the CIPEV report, areat that were most affected were Busra, Vrhrga,

Kakamega, Lugafl, Mumras and Mt Elgon drstncts Vrolence took the form of
krllrngs, rnostly by securty forces, lootrng and destructron of property Overall, the
vrolence as rn prevrous cycles has lrad a serrous soco-economr( rmpact becduse of
the depressed local economy

Health, water, sanitation and housing

390 Accordrng to the Natronal Health Survey, Western has low numbers of health

facrltttes: 3 Many hosprtals are mrssron hosprtals, clearly rndrcatrng the absence

of or a lrrnrted role of government ln the sector A Medrcal Servlces mrnrstry

survey revcals that there are erght drstflct hosprtals, I3 su b-d rstflc t hosprtals, one

ruraltrarnrng health center, three rural demonstratron trarnrng health centers,56

health centers, 158 drspensares and one provrncral general hosprtal rn Western

Chrld and under-5 mortalrty rs very hrgh, wrth 121 chrldren under-5 dyrng per
'I 000 brrths and closely follows Nyanza, where 149 out of 1 000 chrldren dre,)rt

2rl Soaal Polcy Devllopmrnl and Govtrnar.. n Klnya
2,t9 Ken/a Dlnroqraphrc and Heallh SLrtuey (2008 09)
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ln 2003, Western ranked thrrd rn chrld mortalrty:tn A r,vrtness noted the lack of
adequate health facrlrtres rn one part of Kakamega, whrch reflects a regron-wrde

trend.

We really do not have very many heallh centreS The fevr that exrg( do not have enough doctors

and nurses There rs only one do(tor wrlh a few a55rsrants at the nearby hosprtal and they

do not work on Sundays lt rs also drfficult to run lhrs hosprlal becaUSe rt la(ks water Blood

transfusron rs not done at Shrbuye health (entre Thrs servrce rs only avarlable at Kakamega

Gpnerdl Ho5prtal lfrtrsatnrht,lrkeyeslerdnylherewn5awomanwhownsbleedrnqJndshe
wa5 told to pay money to be transported fronr Shrbrrye hp.lth centft, lo KaIamega General

Hosp lal Thrs lady contrnued bleedrng untrl the losl tho.hrld Thr'l.rdy s strll al \,e Tlrey had

gone lookrng for money, but when they came back shc had lo5l hcr baby throLrgh mrgcarflage

5he was 5upposed to be transferled to Kakamega General Ho5prlal for proper medrcal attentron

So, r becomes very drfficuh \i,/e dre because of peny thrngs whrch the qovernmenr would have

helped Lrt to manJqe:!

391 The 2009 census records that Western, Nyanza and North Eastern provrnces have

the lowest supply of prped water Only 7 percent of (he households rn Western

can access prped water, desprte of the presence of numerous permanent flvers

and other water sources that can be lapped and processed The access rate rs

below the natronal average, whrch stands at 0percent ln terms of water qualtty,

tl're number of people who access water ts much lovrer At the county level, there

are several dlspafltres Lugan Drstr]ct for example, suffers fron'r drmrnrshed access

to safe dnnkrng water and sanrtatron at only 16 4 percent, whrch rs way below the
natronal rank whrch stands at 53 percent i52

392 Over the years, the avarlabrlrty of safe water for drnkrng has been below the Kenyan

average percentage. Sanrtatron both rn homes and tn urban centers rematns poor tn

Western The 2009 census notes that'poor sanrtary condttrons rmpacts on prevatltng

health standards and development'The percentage of tlte marn mode of human

waste drsposal rn Western rs alarmrng - only 0 9 percent of the households have

ac(ess to a marn sewer,0 7 percent to a septrc tank and 0 I percent to a cesspool
Western howevcr ranks hrghest rn the percentage of households wrth a ptt latrlne,
wrth 95 5 of the households havrng prt latrrnes Whrle thrs rs a good thrng, seflous

health problems are posed by prt lalnnes rn areas lrke Busra tlrat expenen(e penodtc

floodrng durrng the long rarny season

393 Accordrng to the Demographrc and Health Survey, the percentage of home
ownershrp rn Western rs above the natronal one, wrth 89 6 percent of the people

250 Kcnya DemographE and He.llh Survey (n 265above)
251 TJRC/ Hansard/ l bmc. s Hear ng / Xakarneqr/ 2E June 2011/ p 22
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ownrng houses and 7 8 percent payrng rent /tr However, as rn the case of Nyanza,

these are mostly non-permanent houses made of mud walls and floors wrth grass

thatches or rron sheet roofing

Roads

394 Accordrng to NEMA, rnfrastructure rn Western rs farrly well developed and evenly

drstrrbuted,')s'From our travels as a commrssion, thrs statement contradrcts the

realrty on the ground lt also does not alrgn wrth perceptrons of the resrdents who
feel that the poor state of roads rs a clear rndrcator of the margrnalrsatron that the

regron has suffered Overall, the road network can be sard to be bad rn thls regron

ln fact, rt rs the most crted rndrcator to demonsrrate that the Western regron rs

marg rnalrzed

395 There are some tarmac roads, all-weather roads and a rarlway lrne (the marn Kenya

Uganda Rarlway) that has been ou( of commrssron for nrore than a decade The rarny

season has however sporlt the state of roads, whrch are rn a bad state of drsreparr

ln addrtron, huge trucks used for transportatron to nerghbourrng countnes are a

malor cause of deterroratron of the ccndrtron of roads The Parlramentary Commrttee

on Transport and Housrng blames the Roads mrnrstry lor the poor slate of roads rn

Western and Nyanza, desprte the government allocatrng funds for rehabrlrtatron rn

the whole country

396 On the road rnfrastructure, lvlary Emadau from Teso regron made remarks whrch

apply to the whole of Busra and nergbourrng countres,

Teso has never had a rarmacked road except the Trans-Afnca road We have been told
from trme to trme that the road that lorns us wrth Busra and Mt Elgon rs supposed to be

Iarmacked but even today, I used rt and il rs a murram road "'

397 The lack of all-weather roads rs a countywrde problem, Wrtness Zarnabu Muyotr

werghed rn durrng the publtc heartngs tn Eusta

we are requestrng that a5 a (ountry we want a road to coryle from Amurar passrng

through every constrtuency gorng througlr Amu kura, Nambale, Eutula, Funyula (o go to
PortVtctora,lfwomen and men do busrness, we wrll rnleracl ,^,rlh all these communrtres

Eusra people do busrness rn AmJgoro Let us work together ar)d do busrness together
Io bflng peace among us ""

398 The same srtuatron exrsts rn other(ountres whrch l'rave nrnrmal coverage of tarmac

roads ln Kakamega, a case was made by one of the wrtrresses, a Ms Machoto and

253 Kenya oemog:phrc and Heallh Sutu€y 2003

25. NEMAPTov ncial E n vrronmcnlal Act,on Plan (2007 2011r llEslcrn Provnc.
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others on the impact of lack of infrastructure on health and development:

On i5sue of infrastructure, our roads are very bad. The 5rgalagala to Butere road, for
cxanrple, is impassable. I Iive in lsulu. This road is not pa5sable. Sometimes expectant
women deliver their babies on the roadside before reaching hospitals. This it very
dangerous for our wives and daughters The ne.tresl fa(ility lrke Shibuye heallh centre
does not have enough facilities. Patients go allthe way to Kakamega General Hospital
where they can get proper medical attention. However, to visit (akamega General
l'lospital, you need to have transport. lf you want ro t..rke your patient to this hospital
at ni9ht, the transport cost i5 normally bctween 5lr5 000 and 5h7 000. Our people are
poor and they cannot afford this mode of transport. We arc endangering their lives.
N4y recommendation is that we equip all our district health centres and hospitals so
that they serve our sick people.)s'

Em ployment

399. Nairobi, Coast, Western and North Eastern provinces have more people who
are unemployed than employed.?58 The unemployment rate of persons aged

between l5 and 64 years dropped from 27.5 per(ent in 1998/99 to 9.6 percent in

2005/06.'7r'qThe limited number of factories employs only a few people. ln Kenya,

youth unemploynrent is a major development issue. Unemployment of the youth in

Western is also h igh. The major challenges posed by unemployment are participation
in social ills and high dependency rates.

257 TJRC/H6nsard/lvomensllearng/Kakamega/28 J!ne20jl/p 22
258 Pulhg&ad Facls and F,gures on lnequally (200{)
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Busia County Case Study

400 Busrer comprrses frve constrtuencres of Budalang'r, Amagoro, Nambale, Butula

and Funyula Lrke rn the entrre Western regron, the marn economtc actrvtty of
Busra rs agrrculture. Frshrng rs the second most rmportant economrc actrvrty, lt rs

the pooresl county rn Western 260 Accordrng to the Kenya poverty maps, about

two-thrrds of the county's residents are unable to meet therr basrc mrnrmum

requrrements 26r Busra rs one of the countres faced wrth many challenges, hrgh

poverty levelsz6'?, the complex effects of HIV/AlD5, a hrgh TB burden and a high

HlV,/AIDS prevalence rate. The rate of mortalrty rn Busra rs relatrvely hrgh wrth the

key causes berng malarra, HIV/AlD5, anaemra, pneumonra and gastro-entertrs 16r

The maJor development challenges and constrarnts facrng the county rnclude

rncreased food rnsecurrty, declrnrng levels of agrrcultural productron and poor

condrtrons of roads

401 Busra has vanous sources of water rncludrng Lake Vrctona and two marn rrvers,

Nzora and Sor ln relatron to prped water, access rs drfferent rn rural and urban

areas The urban areas rn Busra tend to have a hrgher percentage of access to
prped water (,]4 7 0/o), compared to rural households (3 6 o/o) I hese drffei'ences are

also vrsrble rn access to marn sewer and septrc tank wrth urban areas havrng 4 4

percent access compared to 0 2 percent access rn rural areas.)u'

402 lnfrastructural facrlrtres rn Busra are generally under-developed I\4ost of the
roads are rmpassable dunng the rarny season'05 Regular floodrng rn areas lrke

Budalang'r worsens thrs srtuatron Lack of rndustfles rnhrbrts rnfrastructural

development and the low supply of energy rs a malor rmpedrment to
rndustrialrzatron, Most of the energy needs o{ households are met through
use of frrewood, posrng negatrve envrronmental consequences as rt leads to
depletron of forest cover lndustflalrzatron rs a malor factor rn the provrsron

of rnfrastructure srnce areas wrth rndustnes attract constructron of roads,

settlement and rnvestment opportunrtres For agrrcultural development to
th ve rn Busra, rt rs necessary that rndustnes are bu rlt to [acrlrtate development
rn Lerms of raw materrals, agro-processrng, value addrtron sales and marketrng

of p rod uce,

2oo t nla Facl Soot (20021 SocralEconomLc & PolLrrcalProlilas olKeny. s Dislicrs lns0lulc o, EconomrcAflatrs

2 61 C BS (2001) G lolr.phrcal D,menson s ol l ,r.ll-8 ang ,n X.nya Wtro and V!t.r! 2,. rh. poor? F rom Drslr cr s lo Localion s VdumG

1 Fqu(es rn parenlheses n Ihc tablc ar! lhe po!.rly gaps .xprcss.d .s . p..c.nlaq. ol lhosr hvrng below rhe pov.rly lne
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403 Agrculture,s the marn economrc actrvrty rn Busra, contflbuttng nearly 36 percent

of household rncome and employrng over 8l percent of the workforce The

malor (ash crops are flce, sugarcane, cotton and coffee Sugarcane and coffee

productron are carfled out rn the hrgh-potentral areas of Butula and Nambale

The unemployment rate rn Busra stands at l3 65 percent

404 Frshrng rs the se(ond most rmportant economrc actrvrty tn Eusra County The

Busra people's lrvelrhoods largely depend on agrtculture and frshrng, whrch

provrdes employment The n'ralor problem frshermen rn Busra f.rce ts c ross-border

conflrct between frsherrren rn Kenya and Uqandan securtty forces Robbery on

the lake has also become a maJor rssue becausc armed prrates,'robbers from

Uganda often steal [rshrng boats and frsh )"^ Other challenges of frshrng rn Busra

rnclude lack of storage facrlrtres, poor marketrng rnfrastructure and lack of a ftsh

processrng plant

4A5 Busra strll has a hrgh prevalence of absolute poverty Accordrng to the Kenya

poverty maps, about two-thrrds of the drstflct's resrdents are unable to meet

therr basrc mrnrmum requrrements and the malorrty of the populace lack proper

employment The rnformal sector accounts for a large number of employment
opportunrtres At the drvrsronal level, the poverty rncrdence ranges from 63

percent to 74 percent, wrfh Budalang'r, Funyula and Butula drvrsrons regrsteflng

the hrghest proportrons The malor causes of depnvatron are low and poor

utrlrzatron of agrrcultural Iand, collapse of rhe cotton rndustry, lack of organrzed

marketrng channels and wrdesprcad u nem ployment

406, Desprte agrrculture berng the marn economrc actrvrty, food shortage rs a malor
concern Cases of malnutrtron are also common and are attflbuted to the low
purchasrng power due to wrdespread poverty and over-rel ance on starchy foods

Generally, food rnsccurrty rs common rn Funyula and Budalang'r drvrsions that

expenence fl oodrng arrnually

40i Adequate and affordable health servrces lack rn 8usra, wrth few publrc health

faclrtres Statrstrcs show that rn 2003 there were 29 health fa(rlrtres rn the drstflct,

two government hosprtals, l7 drspensafles, srx l'realth centers and l0 pflvate or
mrssron hosprtals Busra, Funyula and Budalang'r had hosprtals wrth resrdent

doctors16T The number of ptv.lte or mrssron hosprtals supersedes that of
government hosprtals, evrdence of lrmrted government support to develop health

266 Sp.aalRcpod Kcnyas Lak. R€gron Shon Rarns Raprd Food S.cu r ly Alsessrneil (2006) USAI0
267 Kenya Counlry Programm c Annual R.po.l (2003)
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n Busra Morbrdrty rates rn Busra drffer for men and women, wrth women havrng a

hrg her morbrdrty rate (50 o/o) than men (46 %),'l6r lnfant mortalrty stands at 75ll0OO,

whrle lrfe expectancy rs at 21 0/1 000, wrth a crude death rate of 23l I 000,

408. Busla has low enrollment rn schools, attflbuted to hrgh poverty levels. A

large number of chrldren are school drop-outs as evrdenced by the levels of
educatron attarnment rn the regron as well as transrtton from one level to the
next Statrstrcs rn 2009 show that the transrtron from pre-prrmary educatton
to pnmary educatron rs very encouragrng rn Busra, wrth 164 percent of the
school-gorng populatron attarnrng pre-pflmary educatron and 72 percent
prrmary educatron lt rs the transrtron from prrmary to secondary educatron
thal rs worryrng

409 Out of the 72 3 percent of those that attarn pnmary educatron, only 9 8 percent

attarn secondary educatron; whrle only 1 4 attain tertrary educatron 5ome of
the drrect consequences of dropprng out are the use of chrld labor and early

marnages Apart from the drscouragrng levels of educatron attatnment, the
level of school perform:nce rn natronal exams rs also very low Thrs rs attnbuted
to factors such as poverty, rnadequate rnfrastructure classrooms, learnrng

materrals and a lrmrted number of schools that rncreases dtstances for school-
gorng chrldren ln addrtron, the student-teacher ratro rs very low Thrs rs a maror

development challeng e

410 Floods rn some parts of Kenya rncludrng Kano plarns rn Nyanza and Budalang'r rn

Busra, Western have become a malor development challenge The Nzora Rrver rn

Budalang't s annually prone to floodrng and many people are drsplaced durrng

these penods More than 28 000 famrlres were affected by floods rn Budalang'r rn

2007 wrth 6 000 to I 00C drsplaced and 2 000 marooned

41r Negatrve e(onomrc and socral rmpacts of floods rnclude reduced or hampered
economrc growth and development, damage to burldrngs, roads and other
rnfrastructure, loss of lrves from drownrng, outbreak of drseases, contamrnatton of
water and loss of food due to destructron of crops Flood control rn thts area ts

dependent on dykes The 1997 Elntno rarns destroyed some of the dykes rn thrs

area. Over the years, the marntenance and rehabrlrtatron of the dykes has been
poor, posrng serrous challenges for future flood control The perststence over

many decades of a problem that can be solved has consrgned many restdents of
Budalang'r to a lrfe oI destrtutron

2€6 htlpropcndala qoke/Counres/Busra-Facl Sha.Vsnl5-dl9k
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North Rift

412 The North Rrft regron compflses drstflcts of the Rrft Valley to the nor(h of Nakuru

drstrrct and rs generally accepted to comprtse the dtstrrcts ofTurkana, West Pokot,

Trans Nzora, Uasrn Gr5hu, Marakwet, Barrngo, and Samburu Thrs area suf{ers from

developmental and educatronal neglect, and vtolence frotr cattle rustlrnq, both

wrthrn Kenya and across the border wtth Uganda, Ethropra, and 5uda n

413 Margrnalrzed under the colonral government and rsolated polrtrcally .tnd

developmentally after tndependence, the North Rrft shares characterrstrcs of

pastoralrst poverty wrth other afld and semt'artd land (ASAL) drstrrcts such as

Marsabrt, Moyale, Mandera, and Wajrr')6'q Unlrke tlre na med d tstrrcts from the former

North Eastern and Upper Eastern provrnces, the marqrnalrsatron ofTtrtkana, and

by extensron the North Rrft, rs due rn large part to lts dtslance fronr seat of the

central government rn Narrobr, rather than percerved'polrtrcal rncorrectness'or
'polrtrcal drssrdence'

414 Turkana Drstflct, part ofASALs, rs arguably the most challengrng regton of Northern

Kenya and the people ofTurkana are some of the most margrnalrzcd people lrvtng

rn the country Accordrng to the 2009 census, the Turkana nutnber close to one

mrllron, approxrrrately 2 5 percent of the Kenyan populatron Turkana comprtses

of 6 drstflcts Turkana North, Turkana Central, Turkana U/est, West Pokot and Pokot

North and has an area of 77 000 square krlometers lt slrares internatronal borders

wrth the three countnes of Ethropra, Uganda and Southern Sudan

4l5 A combrnatron of clrmate and conflrct makes the Turkana regron of Kenya a very

drf6cult place to lrve rn, and results rn hrgh levels of malnutntlon, poverty and

unrest Nearly 75 percent of the populatron relres on food ard to survtve The

regron's remote locatron and poor rnfrastructure make the area rnaccessrble to

most government and development efforts to rmprove the local economy and help

people achreve a better way of lrfe for themselves lncreasrng drought has obltged
pastoralrsts to travel further rn therr search for pasture and lvatcr Thts often brtngs

them rnto conflrct wrth nval pastoralrst commun tres such as the Pokot "0

416 Turkana rs home to Kakuma, one of the largest refugee cJmps rn Kenya The

communrlres hostrng the camp, lrke therr counterparts tn Fafi and Ldgdera dr5tflats

whrch are home to the other malor camps, are characteflzed by wtdespread
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poverty, wrth absolute poverty at 74 percent, a hrgh level of dependency on relref

food and scarcrty oF water supply both for lrvestock and human consumptron

417 Accordrng to a UN report, srnce the establrshment of the refugee camp rn 1992

adlacent to Kakuma town rn Turkana North and Dadaab/Fafr, there has been an

rncrease rn rural-urban mrgratron rn search offood, employment and other servtces

rn (he camps Thrs has resulted rn rncreased urban destrtutron, famrly separatron,

ch ld labour, and rncreased petty cnmes, leadrng to a srgnrficant breakdown of
the socral fabrrc The presence of the camp resulted rn an rncrease rn populatron

densrty rn the area surroundrng the camp

418 For example the populatron of Kakuma town grew from 5 000 ln 1991 to
approxrmately 40 000 by the year 2000. The populatron of Dadaab refugee ca mp
now stands at almost 200 000 ')7r The rncreased feelrng of marg rna lrsatron among
the Turkana and Dadaab people compounds the problem, The communrry
vrews the rnterodtronal agencres wrth waflness, and belreves that the refugees
are leadrng a better lrfe than they are, characterrzed by therr adequate access

lo socral servrces Hostrlrtres, latent and vrolent conflrcts often characteflze the
relatronshrp between the two comm,-inrtres 272

ln secu rity and marginalization

419 lnsecuflty rs flfe rn the North Rrft regron Cross-border conflrcts between Kenya,

Uganda, Ethropra and Southern Sudan have contrnued wtthout or wtth ltmlted
government actron Nergbourrng forergn armres attackrng communrtres rn the
North Rrft and even shellrng bombs by rockets have contrnued wrthout any

governmenf rnterventron lnter-drstflct boundarres not marked by councrls lead

to (onflrcts among communrtres These rnter-drstrrct conflrcts are encouraged by

the absence of government protectron or by rnsufficrent, demoralrzed securlty
personnel at the outpost r7l

Turkana borders Uganda, Sudan, Ethropra and Pokot on the southern part and no border

rs peacelul Turkana rs even protect ng these borders lor the country, but massacres have

been happenrng allover Much has been drscussed rn d fferent nleetrngs The government

has also sometrme: come down, but lrtlle has been done Sometrme: we 5peak to the
governnrenr to put offces to guard rhe border, but you frnd thal ltttle ts done Re(ently

we had sorne attacks at Todonyang; Lokon and Karnuk rn the months oF June and July,

whereby even polr(ernen were krlled, These were husbands and fathers 5o, we feel rhat

the qovernment of Kenya rs lackrnq somewhere r7a
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420 Small arms and lrght weapons'proltferatton has made tradrtronal rardrng (cattle

rustlrng) a commercral venture, more deadly and severe. Small arms rncludrng

automatrc and semr-automatrc weapons have become wrdely avarlable and are

tncreasrngly used rn the pastoralrst drstflcts These weapons have come from a

vaflety of sources, rncludrng conflrct-prone nerghbourrng counttes such as 5udan,

5omalra, Ethropra and Northern Uganda Wrth each communrty constrarned to arm

rtself due to the rnabrlrty or unwrllrngness of the government to assure resrdents of
securrty, local "a rm s races" a re created,)/5 There rs rnadequate poltctng of pastoralrsts

areas as both the natronal and drstnct polrce and securrty forces are etther unable

or are unwrllrng to confront cattle rustlers who have more often than not struck

wrlh rmpunrty The state's obltgatron and duty to provrde secuflty to her cttrzens ts

consprcuously under srege rn Northern Kenya Tlrs has greatly contflbuted to the
sptralrng gun culture, self-defence and retaltatton mrssrons The arm ng of local

vrgrlante groups, popularly known as'Home Guards'by the st.rte, rn response to
secuflty problems, has exacerbated the cattle rustlrng conflr(t ratl'rer than e.rse the
srtuatron There are credrble reports suggesttng that legal state aflns rssued to these

groups have been used rn crrmrnal actrvrtres, rncludtng cattle ru5tlrng ratds ?r^

Political exclusion and marginalisation

421 The Norlh Rrft regron has experrenced polrtrcal margrnalrsatton stnce the colonral
penod Regarded as part of the Northern Frontrer regron (rogether wrth North
Eastern Provrnce), the closed-area polrcy rmposed by the colonral regrme rsolated

the regron from the rest of the country and made rt rmpenetrable by'outsrdcrs'
Later, Successrve regrmes rmposed the krpande, a pass system or a traveltng permtt
that made rt drff cult for the communrty to rnteract wrth the rest of the cou ntrV The

colonral admrnrstratton suppressed any form of development, te rm rng restdents as
'fiercei'savagel 'warlrke'and had to be sepa rated throug h a va cty oI restnc tlons )/7

ln contemporary trmes, the people of North Rrft have complarned that they are

rnadequately represented rn natrondl polttlcal tnstrtuttons and the publrc servrce

srnce rndependence lt ts a gla nng contrad tctlon that tn repre sental ton In Parltament,

a vast county Irke Turkana wrth an area coverrng 77,000 square krlometers !/llh a

populatron of one mrllron, only has three constttuenctes Furthermore, for a long
trme rt has been admrnrstered as one drstrrct untrl recently, v/hen Prestdent Ktbakr

created new drstrl(ts Equally, new constttuenctes were proposed for the regton by
the lnterlm lndependent Boundafles Revrew Commrssron (llBRC)and later ratrhed

by rts successor, the lndependent Electrons and Boundarres Commrssron (IEBC),

whrch conducted tlre March 2013 General Electron, rn whrch they partrcipated

ntii
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422 The people wrthrn thrs regron feel Inadequately represented not only rn

government and natronal electrve bodtes, but also allege margrnalrsatron

rn publrc employment rn relatron to other ethnrc communltres due to the
perceptron tha t (hey are not educated. People from outsrde the regron also form
an overwhelmrng maJoflty rn local publrc service posrtrons. an estrmated 99

percent of departmental heads rn Turkana County are not ethnrc Turkana Thrs

rs the trend even rn UN agencres and NGOs (hat operate rn Turkana Therefore,

rhere rs a perceptron that all avenues through whrch the locals could channel
thetr gflevances are blocked The new county drspensatron however presents

better prospects for the communrty

421 Because of the harsh clrmatrc condrtrons rn the regron, many publrc servants

rncludrng teachers regard a postrng rnTurkana as a drscrplrnary measure Practrces

abound wrthrn the crvrl servrce whereby dtsctplrnary cases and those who fall out
of favour wrth therr supenors are sent to the ASAL regrons lrke Turkana as a form of
puntshment The perceptron among locals rs that those pos(ed there have no passron

in tacklrng concerns that afflrct the communrty Poor leadershrp rs also a hurdle to

partrcrpatron by the communrty They blame the government's wrong methods of

decrsron-rnakrng rn processes such as drsarmament and the mrsuse of the provrncral

admtntstratlon rn drctatrng to the communrty on what to do Many government

prolects rn the regron have lurned oul to be whrte elephants due to farlure to consult

and rnvolve the communrty rn the desrgn and plannrng of such atttvtttes

lnter-ethnic conflicts, cattle rustling and droughts

424 Vaflous faalors compound the ef{ects of economrc margrnalrsatron Physrcal

boundarres cuttrng acrogs rradrtronal mrgratory routes and wars rn nerghbourrng

countnes contrnually brrng rncreased problems rn accessrng tradrtronal
grazrng resources by the people tn tl're North RrFt Weapons enterng Kenya

from nerghbourrng wdr-torn countres have made rards between communrtres

rncreasrngly dangerous and sophrstrcated ln addrtron to tradtttonal cattle rardrng,

conflrcts rn the regron have at trmes assumed econortrc and polrtrcal proportrons.

There have been allegatrons rn the past that economrcally-powerful people fund

lrvestock thefts and polrlrcrans are encouragrng conflrcts to flush out would-be

supporters of polttrcal opponents from therr polrtrcal turfs,')7r These factors have

compounded and complrcaled conflrct managemen( processes, especrally when

remoteness and the nomadrc nature of the pastoralrsts are taken rnto account

Any posrtrve rnrpa(t of the work oI development agencres rs negated by persrstent

conflrct'i'q
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l would lrke to make a presentatron about ratds and ktlllngs and other occurr€nces wtthrn
Turkana South Drstnct lt rs the same rssues concerntng Turkana East Dr5tl(t, whtch was
part ofTurkana South untrl rt was htved off lnrheprevrousyears,espectallytnthelgTOs
and 1980s, there were cattle rustlng between lhe Turkana and the Pokot Thrs was not
taken very serrously, because they rhought tt was JUst rards, the Pokot stealrng from the
Turkana, and the Turkana stealtng from the Pokot They krlled each other But rn the I990s,
the (aftle rust|ng changed rnto somethrng completely drf{erent lt became attacks lt was

transformeC rnto burnrng of vrllages, ktllrng people n vrllages altacktng government
carnps, and there was lor of more krllrng !han when the tradrtronal cattle rards used to be
there Thrs went on from 1992 and led to the people from areas of Kat lu, Katnuk, Kapttur
and Lokofl to move towards rhe norih They all moved towards the north These ra ds

made them to be poor But becnuse of lhe mercy of the Almtghty God, he got u5 manna
fronl heaven, and put gold tn some o[ lhe northern areas The people of south and east
moved rnto the north They started 5urvlvtng on gold The rest of us who were left rn those
centrcswouldnotslcep We drd not have mornrng. or evenrng ltwas6ghtrnqall through
Th s went on lor many years untrl, eventUally, we had a brt ot peace Thls peace was short
lrved They, eventually, came ba(k 'io

425 The North Rrft regron has suFfered perennral drought over the ye.trs wtth devastattng
effects for human and antmal lrfe lmages ol starvrog chrldren and dead ltvestock
have become almost synonymous wtth the expenence rn North RrFt and Northern
Kenya rn general Yet desprte the regulanty and predrctabrlrty of drougl.rt, adequate
arrangements to enhance com;unttles'resrlrence to (ope wtth severe droughts
and other drsasters have not been undertaken tn northern Kenya Duflng droughts,
the pastoralrst's lrvelrhoods become partrcularly precanous There are worryrng
rncrdences of confltct over scarce water and pastures dunng dry spells, whrch can
last for as long as erght months Economrcrnsecuntyanddeprrvatrondulngdrought
has rncreased the rrsk of vrolence and socral breakdown :f'

426 There have been persrstent food shortages among the pastoraltst communrttes
Food rnsecunty rn the reqron arose due to the collapse of rrngatton schemes and
the constructron of a hydroelectrrc dam/power plant that has rnterfered wrth
the Turkwel Rrver2s) The effects of drought produce drsplacemenl Women and
chrldren bear the brunt of these forms of vrolence and many oF them go wtthout
food for days They depend on wrld frurts {Elamach and Edapal), whrch are scarce
and seasonal Cases of malnutrrtlon are rampant tn these conl'ltct-prone dtsrncts,
as the communtttes' trad tttonal dret conststlng of meat, mrlk and blood becomes
rncreasrngly unavarlable Deaths from starvatton have become a common feature
of lrfe rn th rs part of the (ountry r3r
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427 ln terms of publrc employment, the North Rrft regron lags behrnd because of the

hrgh levels of rllrteracy due to the low number of schools rn the regron, especrally

secondary schools lnsecurtty has been a malor challenge to school attendance, as

chrldren fear gotng to school There have been reports of chtldren berng attacked tn

schools by bandrts and rustlers Some schools have closed due to rnsecurrty and the

effects ofdrought Accordtng to a webstte operated byTurkana professtonals, many

Turkana graduates are lobless Yet. almost all employees ln government offices rn

Turkana and NGOs are non-Turkana Even ln the newly-created drstrlcts, no Dlstrlct

Educatron Of6cer (DEO), Drstflct Officer (DO), or Drstrrct Commrssroner (DC)from the

communrty was posted to the dtstrtct'ls'

428 The North Rrft rs almost wrthout any phystcal tnfrastructure The Kltale-Lokrchoggro

road rs the only meanrngful road rn the regton whrch ls tarmacked, lt has however

eroded badly over the years. There are no access roads to rural land and cross-

border roads have been neglected "5

Land and investment

429 The land tenu.e system tn Turkana ts tn need of sertous reform Whrle collectrve

holdrng of land rs useful tn protecttng land resources for a pastoralrst communlty,

the near absence of rndrvrdual t rtles poses sertous problems for would-be lnve5tors

Mo5t of the land rn the regton ts held as trust land bv the county councll Antmals are

not rnsured and when stolen tn ratds, the owrl€r5 rlIE nol compensated Accordrng

to the KIPPRA Land Reform and Poverty Report?36 the regton has shown low

levels of land ownershtp rrghts whrch rs tndtcated by the proPortlon of tndtvtduals

wrth trtle deeds to a parcel of land The fact that the people are not rssued wlth

trlle deeds lrmrts them economtcally as they cannot access loans from finanoal

rnstrtuttons or any commerctal use

4lO Conflrct acts as a drsrncentlve lo lnvestment by the commun ties and development

agencres, both rn the Iong-term and short-ternr At the local level, a lot of effort

and (unds go to contarn confltcts and to mltlgato aqalnst confllct-related effects,

rather than berng channeled ro development wcrk Stmrlarly. market centres such

as Chesegon, Martr dnd Nachola are vrrtually deserted due to conflrct and the

resultant rnsecunty Many roads are no longer ttseful economtcally The Turkana,

Pokot, Marakwet and the samburu communrtr', have lost between 50 percent

and 80 percent of thetr ltvestock to etther drought or cattle rustltng ltrsextremely

drfficult for pastoralrsts to get starled over agarn after such heavy stock losses 2'7
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431 Turkana rn rtself rs rrchly endowed wrth natural resources, but whlch remaln

targely untapped Turkana Drstflct has rrch burldrng sand and quarry materrals,

Small-scale mrnrng rs found rn the southern part of the dlstrlct at Nakwamoru

and central parts at Makutano near Kakuma Whrle there are some reported gold

deposrts, mrnrng rs not of a conrmerctal nature, though an alluvlal type of gold rs

berng explorted r'^

Pastoralism and other cultural practi(es

432 Most of the people lrvrng rn the North Rrft regron are pastorallsts Pastoralrsts

are some of the most marginalrzed people rn Kenya, often havrng vrrtually no

say over the changes that are rmpactrng on thetr lrves Pastoralrsts derlve thelr

Irvelrhoods marnly from natural resources - pasture, water, natural vegetatton

and lrvestock However, reduced access to these resources, partrcularly land and

water, has rncreasrngly put pastoralrsts under rntcnse pressure As a result, they

are rncreasrngly frndrng themselves frghlrng for the rr survrval :3e

433 ln most of the areas rn the North Rrft, conflrcts have rncreased economtc hatdshtp

as the people's on ly lrve lrhoods optron (pastora lrsm) has been ravaged Cattle have

been stolen rn rards, rncreasrng the vulnerabrlrty of resource poor pastoraltsts

to hunger, malnutrrtron and ablect poverty LrveJtock, food, crops, money and

property are looted n rards and schools, health factltttes and settlements are

destroyed

Cultu ral practrces such as cattle ru st lrng and ba nd rtry have led to the loss of ma ny

human lrves and the drsplacement of varrous populatron groups The ratdtng ts

accompanred by rndrscrrmrnate krllrng of rnnocent people, the malorrty of them

women, chrldren and the elderly One mornrng alone rn Marakwet Drstnct, more

than 50 people were krlled rn cold blood rn one cattle rustlrng rncrdent The

practrce has undergone fundamental transformatron from a cultural practrce of
replenrshrng cattle, to a more m rlrta fl sed, predatory and destructrve practrce, The

practrce has experrenced srgntfrcant commercralrzatron

Education

435 Learnrng rs affected when teachers are forced to wrthdraw from conflrct-strlcken
areas and the communrtres re-locate therr settlements for fear of berng rnvaded

Educatron for chrldren and the youth rs affected and rnterrupted rn the short and

long run ln the conflrcr between the Marakwet and the Pokot, about 25 schools

have been abandoned, whrle at least 27 schools have been closed rn Samburu

2AA Sccu ly R.s.arch and lnlorm.Ion Ccilrc Ier,onz.d Crl,z.ns p I6
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District. Moreover, although primary schools are widely available, secondary
schools are few and tertiary colleges are non-existent, except for some few
satellite programmes at certificate and diploma level confined in Lodwar town
run by Mt Kenya University. Turkana District has about 175 pre-primary schools,

136 primary schools, eight secondary schools, two youth polytechnics and one
medical training colleg e.?eo

436. Efforts have been made to improve access to education by pastoralist

communities. The first one is the creation of mobile schools, whereby around 50

mobile schools are now in operation in six arid districts including Turkana and

Samburu in the North Rift. Teachers in these schools are attached to a nomadic

family or group of families. After three years in the mobile school, the children
are supposed to enrol in conventional boarding schools. The advantage of this
type of schooling is that children do not have to leave home and can continue
their household work, The disadvantage is that mobile schools are difficult to
staff, manage and monitor. Households can scatter at any time, causing students

290 J KamenJU N Singo and F l huagu. {2003). fenonzed Ahzens Prcfitrng Shatt ams at)d lnsecu y n the Nolh Rltt Xenya
NairoDi: Secur,ly Research and lnlomalron Cenlre (SRIC) p 17
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to move rn and out of the system wrth negatrve consequences,2'qr There are

also sedentary schools for mobrle populatrons Alternatrve Basrc Educatron for
Turkana (ABET) has set up learnrng centres at semr-permanent vrllages near

rmportant roads. ln 5amburu Drstnct, shepherd schools (lchekutr) have evenrng
classes rn conventronal schools for vrllage chrldren who spend the day herdrng ro')

437 ln h rs 201 1i 201 2 budget s peech the Frn ance m rn rster recog nrzed that ed u ca t ro n

rs a lrfelong rnvestment that should be extended to Kenyan chrldren so as to
secure the future of the natron 5o 5h8 25 brllron rvas allocated for lree prrnrary

educatton, ShlS5 brllron for free day secondary educatron and Shl67 brll on
for the free school feedrng programmes tn the ASALS areas lrke those tn the
North Rrft 5h387 7 mrllron was allocated for early clrrldhood development r'l
For educatronal development aDd tnfrastructure,5hT50 mrllron was allocated
to upgrade natronal schools, Sh680 mrllron for the purchase of computers for
schools to enhance access to qudltty learntng matenals, Sh780 mrllron for the
rmprovement of rnfrastructure rn schools and 5h380 mrllron for the constrLrctron
of low-cost boardrng schools rn ASAL areas

Health Services, socialamenities, water and sanitation

438 The number of health factltttes has rncreased rn all the drstflcts, but most of them
remarn under-utrlrzed probably because of cultural reasons, cost-sharrnq and
insecuflty ln many cases government hosprtals do not have drugs to drspense
Malnutrrtron among chrldren below frve years rs rampant, espectally among the
poor )t'There rs lrmrtatron rn the number of health Fa(llttles rn Turkana, wrth only
one drstflct hosprtal servrng the enttre county of stx vast dtstflcts

We frnd that some factlttles llke materntty wards itre not found back rn our vrllages

and even here rn town You JUst frnd tltat rt ts only the drsl ct hosprral that ha5 such
facrlrtres Most of the hospltals or drspensar es are owned by a rhurch drocese ,rnd
other rnstrtutrons ltke Care lnternallonal ancJ thc Afrrca lnland ChUrch (AlC) the
government has not put up drspensarres and hosprtals for lhe people ln many ca:es,
our women wanl to go for delrvery 9ervtces, aId when therc are compltcatrons, they
take t me to reach the dlstllct hospttal, as a result many dre on the way:r5

2 9 ! O.v,d Srelc Jer€my SHfl and S.vcro Kral[ (20I 1 ) Re. cr i.9 Prsko ts,s t\1th F otn.t Educaton A datancc -1. ar.tr,g StaEgy ot
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439 Conflict also leads to destructron of socral amenrUes Postal servrces, socral

amenrtres are only dotted along the drlaprdated hrghway road lrnked to South

Sudan Water rs a scarce resource, partrcularly during the dry season People

often travel more than 10 krlometres rn search of water for domestrc use and for
Irvestock, Thus, conflrct over water sources and pasture between Turkana and

therr nerghbours rs common re6 Most of the people rn the North Rrft also have

no torlets or latrrnes They help themselves rn the bush They have poor housrng

Houses are made from brushes, wood, branches, leaves, grass and wrth no doors

and wrndows for protectron Electrrcrfy penetratlon remarns neglrgrble Thrs rs

desprte the fact that Turkwel gorge electrtc power ongrnates from Turkana, but

servrces other drstrrcts

State Responses to Marginalisation

44O ln analyzrng the context wrthrn whrch e(onomrc margrnalrsatron has occurred

rn Kenya, one of the marn features noted rs the centralrsed nature of the state

and rts, fusron wrth the pflvate sector Thrs fusron generated clrent-patron
networks as drfferent actors vred to garn access to resources at tlre centre. ln

the face of agrtatron lrnked to economrc margrnalrsatron, the state tradrtronally

responded rn one of two ways The frrst rmpulse on the part of the rncumbent

government was rnvarrably to work agarnst any attempt to weaken the power

of the centralrsed state and to defend the rncumbent leader's hold on power

and the economrc trapprngs that came wrth rt, Some of the polrtrcal events that

have defrned Kenya - assatsrnatrons {Pro Gama Prnto, Tom Mboya, JM Karrukr

and Robert Ouko), rrralor polrtrcal fallouts (Kenyatta-Odrnga, Mor-Odrnga;

Krbakr-Odrnga), and recourse to authorrtarranrsm marked by detentron wrthout
tflal and torture - can be attnbuted to the fear of those at the centre that they

would lose power or t herr perch at the economrc ta ble that holds the proverbral
'natronal cakel

441 Where greva,'rces were acknowledged, the state responded by cedrng to mrnor

demands for rnclusrveness and the wrder drstrrbutron of natronal resources, but
largely channrlrng thrs through co-opted rndrvrduals from partrcular ethnrc/

regronal constrtuencres Such a response drd not touch the exrstrng polrtrcal

struc(ure or drslodge patronage networks and the rnequrtable resource flows

from the centre to'favoured regrons' ln the early years of rndependence and
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early rn Presrdent Mor's rule, changes rn the law (the constrtution) were not
drrected at empowerlng the regron5, but rather were geared towards creatrng

a stronger, more centralrsed state marked by personalrsatron of power These

changes produced a state that ended up berng Iess JUst, more authontanan and

exclu sronary

442 The second way rn whrch the state responded was polrtrcally through co-optron,

especrally of key leaders from nrargrnalrsed communrtres However, srnce the

clamour for economrc goods was rnvarrably lrnked to, and rn fact preceded

demands for greater denrocratrc space, co-optron of certatn groups was often

accompanred by contrnued margrnalrsatron of the respectrve communrty and

cla mprng down on popu lar drssent that was ex pressed polrtrcally from respectrve

communrtres Apart from [arlure to confront embedded strL]ctural economrc

rn,ustrce, co-optron alnrost always brought no benefrts to rommunrtres from

whrch benefrcrary leaders harled Benefrts accrued only to those (o-opted

and rn very exceptron.rl srtuatrons other elrtes around the co'opted rndrvrdual

or rndrrectly to therr respectrve groups of or grn Thrs rs an approach that was

perfected by both the Mor and Kenyatta regrmes Asrngo's comrnents relatrng to

the latter apply wrrh equalforce to the [ormer

ln order to entrench hrs leadershrp, Kenyatta perfe(ted the art of neo-patnmonralsm

Thrs rnvolved rncorporatrng tnto lhe polttrcal system and the bureaucratrc rnstttuttons

the patflmonral logrc of ascrrb ng thc flght to rule to a person rathcr than to .ln office

Kenyatta's neo-patnmonralrsm was characterrzed by what Bratton and Walle refer to

as systemalr( clrentelrsm, where publrc sector lobs, matefial rewards and economrc

opportunrtres were cffercd as favours to clrcnts who rn turn mobrlrzcd polrtcal slrpport

and loyalty to the patron )'7

443 Whrle co-optron can be regarded as a response to margrnalrsatron to the extent
that rt brought partr(ular rndrvrduals wrthtn exrstrng cltent patron networks, co-
optton had a margrnalrzrng effect rn respect of non-cooperatrve elrtes and the
broader communrtl., and was perhaps desrgned to pacrfy a few whrle consrgn rng

the maloflty to the fnnges of the economrc system ln any case, provrdrng

any economrc tncentrve for polrtrcal support for the broader group appeared
unnecessary because therr support was presunred once therr leaders had been

accommodated somewhat wrthrn the economrc patronage network

444 Throughout the years, the tokenrsm rnvolved rn co-optron of leaders from drfferent

ethnrc communrttes who then became'potnt men'for polrtrcal mobtltzatton not
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only lent an appearance of rnclusrveness to an otherwrse exclusronary economrc

and polrtrcal system, but also ensured that the natronal leader had lust enotrgh

supporr beyond hrs ethnic base to hold onto power and to command a level of
popular legrtrmacy

445 Once thrs support was secured, the rest of the populatron was drspensable.

Asrngo blames the patron-clrent system for Kenya's slrde rnto drctatonal rule and

corruptron In thrs regard, he notes of the Kenyatra regrme - a statement that
applres as well to the post-1982 Mor regrme - that"the corporatrst asprratrons

of the state elrtes and therr relrance on patron-clrent politrcal tres was largely

responsrble for the transformatron of the Kenyatta regtme to an authontanan

stare" Bratton and Wale, crted wrth approval by Asrngo ltave observed tn thrs

rega rd tha t

Irlelatron5hrps of loyalty and dependence pervade a Formal politrcal and admrnrstratrve

system and officrals occupy bureaucratrc posrtrons less to perform publrc servrces,

lherr ostensrbie purpose, than to acqurre personal wealth and status Although state

fun(tronar es recerve an offcral salary, they also enroy a(cess to vanous forms of rllrcrt

rent5, pre bends, aod petty corruplron, whrch con5lrtute a 5ometrmeS rmportant

entrllement of oftce ?'"

446 A lot more (han drctatorshrp and corruptron can be blamed on the patron-clrent

polrtrcal relat ons rn post-rndependence Kenya

Responses to Marginalisation in the pre-20 1 0 era

447 The struggle for economrc empowerment and tnclusron rn Kenya rs rnseparable

from the struggles for the expansron of polrtrcal and democratrc space Mrntmal

reforms of the polrlrcal system undertaken rn the 1990s form the basrs of the

more fundamental changes rntroduced by the 2010 Coostrtutron The democratrc

reforms have relevance at lwo levels at least

448 Frrst, rhe repeal of Sectron 2A of the irrevrous constrtutron that allowed the

rntroductron o[ m ultr'pa rty polrtrcs opeT "d up the hrtherto closed polrtrcal space

for the oppressed and margrnalrsed sectrons of socrety to speak up and express

t herr concerns Eefore 1 990, any form ot Jgrtatron was ruthlessly suppressed, wrth

those rnvolved thrown rntolarl, often wrtnout tflal Crvrlsocrety groups equrpped

wrth the tools of mobrlrzatron, an essentral element tn securtng socral goods for

economrcally margrnalrsed groups, began to take root
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449 5econdly, by expandrng polrtrcal partrcrpatron, drvergent vrews and leaders

acqurred rncreased space for expressron and actommodatron at the na(ronal

level Although the polrtrcal and economrc structure had not changed rn

any fundamental way, therr partrcrpatron started to chtp away al the system,

cu lminatrng rn the lnter-Partres Pa rlramenta ry Group Reforms (lP PGR) rn 1997 that
opened further the democratrc space whrle re pea lrng n um erous o ppresstve laws

rn clud rng emergency laws u nder wh rch the former NFD had been governed stnce

the late 1960s as well as laws that authorzed detenrron lvrthout trtal However,

whrle polrtrcal space opened up. the economrc structure largely remarned rntact

and wrth lhe rndependence party KANU retJinrng power rn both multt party

electrons rn the 1990s (1992 and 1997), the old patronage networks remarned

undrsturbed.

450 l\4or as presrdent had managed to retarn power rn both electrons tlrrough the

expansron of the patronage network by co-optrng from opposrtron ranks, thus

we,:kenrng the opposrtron As the economrc srtuatrorl worsened rn the 1990s,

publrc land - rncludrng forests and land set asrde for utrlttres - becan]e the maln

currency used to purchase polrtrcal support lt rs reported that thc worst forms of
grabbrng of publrc land, rncludrng forests, happened durtng thrs peflod

451 The nature of the economrc structure and the manner rn whrch rt furthered
cconomrc margrnalrsatron oI those not at the centre rn post-rndependence

Kenya was examrned rn Part ll of thrs chaplcr As noted, Kenya has had two
long-term development polrcy frameworks and su bseq ue n t ly, several [rve-year
polrcres The two long-term polrcy frameworks were 1) Sesstonal Paper No I0
of I 965 entrtled'Afrrcan Soc ra lrsm and rts Ap p lrcat ron to Pla n n rng rn Kenya'and,

Sessronal Paper No I of 1986 entrtled'Econonrc Management for Renewed

Gro\{/th'

452 Sessronal Paper No 10, the bluepflnt for economrc development at rndependence,

had several oblectrves to ensure equal opportunrtres for all crtrzensj to provide

democracy, to ensure tlrat resources were used for tl,e benefrt of socrety and rts
members, to encourage varrous forms of owners h rp of prope rty, and, to promote
freedom of conscrence and human drgnrty As ea rlre r d rsc u ssed, a lt houg h newIy-
rndependent Kenya and subsequently the Mor regrme had developed a useful

economrr framework that would have created an equrtable, rnclusrve and farr

economrc system, these frameworks were never really properly put to use What

ruled the day was polrtrcal survrval and the use of the state macl'rnery to enrch
those at the centre of power or those connected to power and to some degree

th err re5pectrve commu n ttre s
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453 A state that had responded forcefully to the margrnalrsatron of Afrrcans by
rntroducrng affrrmatrve actron measures through the Afrrcanrsatron programme

soon adopted the exclusronary practrces of the depa rtrng colonral admrnrstral ron

that was once loathed, Only thrs trme rhe drvrde was not racral but rather ethntc
and regronal. ln the Mor era, there were frrnge and token measures that drd

not touch the core archrtecture oI the exclusronary state, notwrthstandrng the
good record that the N4or regrme had rn the educatron sector (ln drscussrng the
case of Nyanza, rt rs acknowledged that rhere were attempts to reonent polrcy

- espeoally rn educatron - to benefrt areas that had been margrnalrsed under
Kenyatta) However, the ma nn er rn wh rch correctrve measu res were rmplemented

was such that rt had the effect of not only erasrng the legacy of laggrng behrnd,

but also tllted the balance completely rn favour of certarn regrons, thus creattng

new'vtctrms'of ma rqr nalrsatron

454. Although co-optron seemed to be rhe favoured approach to rnclusron, there
rs evrdence o( polrcy measures that benehted or that at least had the effect o(
beneftrng the wrder populatron rn regrons that were consrdered margrnalrsed

One of the programmes that recerved attentlon rn our hearrngs was the drstnct

focused-development rnstrtuted by Mor ln hrs communrcatron to the Commrssron,

Mor crted thrs programn]e as one of hrs rnalor prorects that was meant to enhance

equrtable development Mor asserts that hrs polrcy of'Drstnct Focus' brought
development to the prevrously nrargrnalrsed areas and should be applauded as

the basrs of devolutron as concerved rn the current Constrtutron, statrng

ln an effort to create equrtable system of development countrywrde, lalso formed the
drstncl fo(us for rural developrnent, whrch s a concrete pre-cursor ofdevolutron, wlrrch

we have formally adopted rn our Constrlutron rer

455 lndeed, testrmonres were heard from Kenyans who sard they had benefited tn

some way from the'Drstnct Focus'prograrnme, whrch they clarmed was a success

Danrel Chacha Muherer, from a regron rtself regarded as margrnalrsed and one of
rhe poorest drstflcts rn Nyanza, testrfied on behalf of Kurra MP Wrlfred Machage'

ln a teacher trarnrng rntake, huge drspafiues occuned wrth other Nyanza communttles
grabbrng most of the chances, rncludrng those desrgnated for the Kufla students For

example, rn 197 3, Kufua was grven frve chances to trarn P3 tea(hers, but rnstead only
two were taken and lhe rest of the posrtrons were filled by other communrtres 5u(h
a pra((rce contrnued [or a long trme untrl former Presrdent Mor sympathr5ed wrth
the Kuna people and gave us our own Kurla Drstficl, whrch be.ame (he focus for the
teacher re(ru rtmcnt ru'
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456 The north of Kenya rs one regton that has recetved spectal attentton rn terms of
targeted prolects, all of whrch unfortunately farled erther because rhey were rll-
concerved, were not funded, money was Iost through corruptron, or they drd not
recerve local buy-rn ReJecttng the clatm that hts government had economrcally
margrnalrsed that parr of the country, Mor appears to ctte the creatton of a specral
mrnrstry for that regron as evrdence of rnclusron, add rng that hrs government took
vaflous measures to promote equttable development, rncludrng that of North
Eastern ard North Kenya

[ ] But desprte these natural rmpedtments, rny governmeot nrade a b19 effort to
rea.h our people there, and lodny, de5prte all the (hallenges, the people ol'the dry
areas feel as Kenvan5, as the resr of the c trzens I areated the M nrstry of Reclamatron
of Arrd and Semr-arrd Lands and appornted Hon lu stus Ndolto as rts frrst tu4rntster Thr5

was one of my attempts to speed up developntent tn rhe a d area( "'

457 What rs not stated rs that lrttle was achreved through thrs mrnrstry, For reasons
that the Commtsston was not able to ascertatn A srmrlar mrr.rrstry was created
by the Krbakr admrnrstratron, but (omplarnts relatrng to lack of a specrfrc krtty
allocated to rt to carry out develo pm ent prolects were votced MPs from Northern
Kenya complarned that they had tl.touqht that thrs would not be the case, but lo
therr chagrrn, the mrntstry made no drfference because tt'had been reduced to
coordrna trng othe r govern ment age nc res'

458 These examples led the conclusron thar yi hrle the need to address margrnalrsatron
rn certarn reglons was clear and programmes had been created for thrs purpose,
there was lack of rmplementatron The Commrssron concurred wrth vrews
expressed by some that such programmes were only tntttated "'for poltttcal
reasons" to grve the tm presston t h a t som et hrng wa s betng done cou ld be 1u st rfred

Responses to economic marginalisation in the period 2003-2Ot l
459 Kenyans began 2003 wtth great euphona. They had, rn the htstonc electtons of

2002, brought to an end the 4O-year drctatonal and exclusronary rule of KANU,
the rndependence party When supportrng the Krbakt-led'Rarnbow Coalrtron,
of key leaders from drfferent parts of Kenya, they were re1ectrng rlls assocrated
wrth the prevrous regrmes, rncludrng margrnalrsatron, wrdespread rnequrty and
exclusron Wfltrng just before the 2002 electrons, Odhrambo Mbar, (an emrnent
scholar and head of th e Devolu tron Commtttee du fln g the Natrona I Con stttul tonal
Conference held at Bomas of Kenya, Narrobr) descrrbed the elatron that met the
apporntment of a generally balanced cabrnet on january 3, 2OO3
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Prestdent Krbakr announced hrs new cabrnet at a funclron at State House, w rnessed

by the medra It was a Ieaner cabrnet than the one that had been presrded over by

Mot lt compflsed 24 Mrnrsters and 24 Asststant M nlsters He named three women lo
full mrnrrteflal posrtron5 and four Assl5tant lvltnlsters-lhe htghest number of women

ever appornted rnto the cabrnet srnce rndependence Desptte a few murmurs, the

cabrnet wa! harled as truly representatlve oF the country ro)

460 Mbar then captured the begtnntng of dtsapPotntment wrth the Krbakr government,

one that would partly pre(pltate fallout wrthrn the coalrtron rn 2004, servrng as a

precursor to the hotly-contested Natlonal Referendum on the Constltutron rn 2005

whrle settrng the stage for the tragrc events of 2007'2008

[ ] when rl came to the second batch of appotntments of perrnanenl secretarles,

wrdespread outrage was expressed The appotntment5 tncluded people who are well

past therr offrcral retrlemenl age5 and thus lack rn energy, drlve and creatlvrty Beslctes,

the apporntments reflected an attempt to recycle key off crals from the Mot regtme

who had been responsrble for the excesses of the regtme tn the ftrst place Due to thrs

fact, the malorrty of Kenyans were already wonderrng whether the new government
was seflous about rmplementrng the change for whrch they had voted 'ur

461 Althoug h at rts core, the Ktbakt admrnrstration ca n be satd to have largely matnta tned

most o[ the practrces of the prevtous reglmes - concentratlng appolntments to

key publrc posrtrons rn one regron and srmrlarly focusrng developn'lent money,

especrally for rnfrastructure - rt muSt be grven credrt for tncreased tncluslon at the

centre lt can be argued that thts has perhaps been the case because rncluston was

rn part mandated by polrlrcal agreements {NARC rn 2002 and the Natronal Accord rn

2008) lncreased scrutrny of governmental processes by crlrzens, rtself altrlbutable

to rncreased polrtrcal consctousness among Kenyans has ltad an trnportant role tn

forcrng rnclusron, at least tn apporntments

462 One of the key responses to margtnaltsatton that had a vl5lble structural rmpact

tn thrnkrng at the centre as well as vtstble economtc effect tn rhe reglons was the

rntroduction of the Constttuency Development Fund (CDF) Perhaps because of

the rnvolvement of MPs (who are natronal polrtrcal actors) and the larger sums of

money rnvolved, CDF has had great vtstbrlrty It rs often forgotlen that CDF operates

alongsrde other devolved funds, most of whrch pre-date the CDF As of 2011, there

were about 13 drfferent devolved funds

463 lt rs arguable that rn the pe od 2000 to 2011, Kenya trred to shrft rts approach to

development from the top-down to a more peop le-ce n tered, bottom-up a pproach
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to development Thrs rs perhaps best seen rn the rncrease rn both the devolved

fundrng rnrtratrves and rncreased funds allocatron to partrcular devolved funds

ln the 2007/2008 budgetary allocation, more than 5h58 brlIon went to devolved

structures Desprte some challenges, mrlestones have been marked under the

decentralrsed funds regrme schools, health centers and re(reatton facrltttes

have been burlt, water and sanrtatron facrlrtres have become more accessrble,

employment opportunrties have been created through enterp se and the roads

network has been rrnproved

464 The CDF has become one of the more success{ul devolved funds stnce tts
rnceptron Accordrng to a report on devolved funds, CDF has been vrewed as a key

strategrc dflver of socro-economr( development and regeneratron wrthrn Kenya lt
rs a development rnrtrarrve targeted at the constrtuencres by devolvrng resources

to the regrons to meet soaro-economrc oblect ves whrch have prevrously been

managed from the centre est.rblrshed rn 2003 through the CDF A(t as pu bltshed tn

tf,e Kenyl 6ozette Supplement No 107(ActNo ll)of9January2004(laterreplaced
by the CDF Amendment Act of 2007), the marn oblectrve of CDF rs to lrght poverty

and shrft plannrng and rdentrficatron of prolects to local comrnunrtres At least 2 5

percent of Government revenue rs allocated to thc Fund lt rs reported that almost

KEs 60 brllron has been channeled through CDF srnce rts rnceptron CDF rs reported

to contnbute over '10 percent of all development in Kenya

Responses to economic marginalisation in the new constitutional era

465. The marn and most structured response to economrc margrnalrsatron rn post-

ndependencc Kenya rs the Conslrtutron of Kenya,2010 Other tl'ran rts specrfic

provrsrons lhat relate to partrcular groups consrdered as margrnalrsed, such

as women, ethnrc mrnorrtres, rndrgenous people and the drsabled, there are

provrsrons that are overarcirrng rn nature They have relevance for all qroups that
have prevrously suffered economrc margrnalrsatron These provrsrons relate to l)
natronal values,2) the Brll of Rrghts, l) the devolutron framework,4) affirmatrve

actron and,5) land reforms

National values and the interpretive pro(ess

466 Unlrke the prevrous constrtutron, the entrre constrtutronal framework rs today
u nde rprn ned by ce rta rn fu nd a men tal prrn o ples provrded for u nder Artrcle I 0(2)

and provrdes that the natronal values and prrncrples of governance rnclude

-r patrotrsm, natronal unrty, sharrng and devolutron of power, the rule of law,

democracy and partrcrpatron of the people,

0l i
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Human drgnrty, equrty, socral ,ustrce, rnclusrveness, equalrty, human rrghts,

non-drscnmrnatron and protectron of the margrnalrsed;

Good governance, rntegflty, transparency and accountabrlrty, and

Sustarnable development

!

I

467 Whrle all the pflncrples are rmportant, those captured under Artrcle 10(2) (b)

have drrect relevance for margrnalrsed groups There are specrfrc provrsrons

e lsewh e re rn the 2010 Constrt u tron tha t reg u late speofrc rssues, g ra ntrng flg hts,

rmposrng dutres, prescrrbrng aclrons, donatrng powers and so on However, the
rmportance of constrtutronal values and prrncrples rs that they tre everythrng

together Pnncrples and values are really the soul of the Constrtutron, the
gurdrng lrght provrdrng a krnd of roadmap and Justlfrcatron of the entrre laws

Whrle prrncrples and values stand as a pursurt of therr own, t herr marn functron
rs to gurde the lnterpretatron of specrfrc provrsrons of the Constrtutron and

of Iegrslatron (Acts of Parlrament, county legrslatron and local government
by-laws)

468. Arrcle 10(1) provrdes that the values brnd all state organs, state offrcers, publrc

offrcers and any person who applres or rnterprets the Constrtutron' as well

as any of these when they enact, apply or rnterpret any law Srmrlarly, these

consrrtutlonal values enumerated rn Artrcle I0 must underprn the makrng and

rm plemen tatron of pu blrc polrcy decrsro ns by the na med rnd rvrd ua ls and entrtres

Legrsldtron, polrcy, regulatlons, admlnlstrdtrve drrectrons or other measures tha(

do not accord wrth these values and pflncrples are rn therr face, unconstrtutronal

and tlrus null and vord Accordrngly, measures taken by varrous state organs rn

respect of prevrously margrnalrsed groups can, and should be tested agarnst

these values and prrncrples for constrtutronal valrdrty

The Bill of Rights and socio-economic rights

469 One of the marn clarms nrade by those clamorrng for a new constrtutron was that
It must come equrpped wrth a comprehensrve Brll of Rrghts that would provrde a

bulwark agarnst a powerful and unaccountable Execurrve that ro.rtrnely cracked

down on drssent by all means avarlable to rt People wanted a constrtutlon that
would guarantee them JUstrce whenever any of therr rrghts were vrolated by the

state or pflvate entrtres Today, rt rs accurate to state that one of the marn ga rns for
Kenyans rn general rn the new Constrtutron rs a robust Brllof Rrghts, wh rch boldly
addresses the clarms already enumerated, but goes much further rn a number

of respects From the perspectrve of socral exclusron and margrnalrsatlon, lhe
Erll of Rrghts forms the basrs, both of clarms specrfrc to margrnalrsed groups, and
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a robust adjudication framework that could be activated when these rights are

breached.

The Bill of Rights as a mandatory framework for social policies

470. The Bill of Rights is a mandatory framework for social policies. Under the new

Constitution, the Eill of Rights is a central pillar for inciusion. The Constitution

locates social, e(onomic and cultural policies within the Bill of Rights. This means

that the government - at national and county level - must ensure that all policies

they adopt are Bill of Rights complia nt. ln this regard, Article 19(l ) provides that "the

Bill of Rights is an integral part of Kenya's democratic state and is the framework

for social, economic and cultural poli(iesl'lt continues to state at sub-section 2

that "the purpose of recognizing and protecting human rights and fundamental

freedoms is to preserve the dignity of individuals a nd communities and to promote

social justice and the realization of the potential of all huma n beingsi'

471 It is also crucial to note that the Bill of Rights binds all organs of state. Article 2('l)

enacts that "this Constitution is the supreme law of the Republic and binds all

persons and all state organs at both levels of government". ln the exercise of their
functions - the exe(utive, legislative and judicial arms of government at both levels

- must be guided by the Constitution. This provision renders any act performed by

these actors unconstitutional if it done outside the bounds of the Constitution.

ln dealing with previously marginalised groups (women, the poor, minorities and

indigenous people) relevant constitutional provisions discussed here must be

ad hered to.

472. ln terms of implementation,lhe responsibility of all state organs is also engaged,

Article 2(1) provides that "it is a fundamental duty of the state and every state

organ to observe, respect, protect, promole and fulfill the rights and fu nda mental

freedoms in the Bill of Right sl'lt is also im porta nt 10 note that one of the principles

to guide state action is equality and n on-discrim ination. Article 27(4) prohibits

dire(t or indirect discrimination of any person on any ground, including race,

sex, pregnancy, marital status, health status, ethnic or social origin, colour, age,

disability, religion, conscience, belief, culture, dress, language or birth. This

provision, as well as other provisions in Article 27 on equal opportunities, is a

potent tool that previously marginalised groups can use to attack discriminatory
legislation, policies and other measures in a variety of se(tors including public

employment, distribution of resources and social goods.

473. The Constitution itself empowers the government by providing it with a

constitutional mandate to remedy marginalisation. Article 27(6) provides that

i\ri
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the state rs requrred to Iake measures, rncludtng instttuttng afflrmattve actton
measures, to ensure that the nght to non-drscrrmrnatton rs enroyed by those
prevlously marginalrsed. As wrll be clear later rn thrs Report, thrs provrsron

would sanctron measures such as reservatton of poltttcal seats for prevtously
margrnalrsed groups and specral budg eta ry allocatrons that benefrt these g roups
alone to the exclusron of other groups or the broader publrc

Socio-economic rights as a framework fo, social lntervention

474 One of the greatest rnnovatrons rn the Brll of Rights rs the rnclusron oI a catalogue
of socro-economrc rghts (5ERs) By provrdrng for these nghts, the Constrtutron of
Kenya, 2010 stands among few rn the world Thrs rnclusron rs revoluttonary for at
least one reason whrch rs relevant for margrnalrsed groups Lrke rhe South Afncan
constrtutron, the Kenyan Constrtutron drffers from the tradttlonal lrberal model
(wrth rts mrnrmalrst state wrth lrmrted powers) to a transformative model, whrch
requtres state lntervent on to advance equalrty, human drgnrty and soclalrusttce
To be specrfrc, Arrrcle 43 of the Constrtutron provtdes rn part as follows

Every person has the flghr- (a) to the hrghest artarnable srandard of healrh, whr(h
rncludes the flght to health care 5ervrces, rncludtng reproducttve health care, (b) to
accessrble and adequate houstng, and to reasonable standards of sanltatlon, (c) to be
free from hunger, and to have adequate food of acceprable qualrty, (d) ro clean and

sdfe water rn adequate quantrres, (e) to socral sec!lty, and (f)to edu(atron

475 For rls part, Arrrcle 20(2) recognrzes the drfference tn the nature of flghts (especrally

crvrl and polrtrcal and socral economrc rrghts) by provrdrng that'every person shall

enloy the rrghts and fundamental freedoms rn rhe Brll of Rrghts to rhe greatest

extent consrstent wrth the nature of the flght or fundamental freedom" Other than
the nature of the nght, the Constttutlon also recognrzes that SERs rmpose certarn

burdens - especrally budgetary - on the state and that reahzatron o[ thrs category

of nghts should be progressrve However, the state cannot lust srt by because these

rrghts rmpose specral ob|gatrons ln terms of Arttcle 21(2) of the Constrtutron, the
State rs requrred to take legrslatrve, polrcy and other measures, rncludrng the settrng
o[ standards, to achreve the progressrve realrzatron of these rrghts

476. Ihe state must demonstrate that the stated goals can be achreved The test of
com plrance wrll rnclude crrterra relatrng to whetherthe state has ta ken any measures

and whether the measures laken can reasonably be consrdered to advance the

realrzatron of the flgh( rn questton Stnce the margrnaltsatton of groups often has

the result of deprrvrng them of socral goods, vast opporrunrtres are presented by
SERs rn the Constrtutron (Artrcle 43) for prevrously margrnalrsed groups, rncludrng
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possrbrlrtres for lrtrgatron to hold government to account To ensure that these

groups can benefrt from thrs facrlrty, several measures are recommended for

relevant actors at the end of thrs chapter

A(cess to Justi(e Rights

477 lnformed by Kenya's past hrstory where'Executrve-fflendly'courts found reasons

to refuse to hear or order remedres rn cases of human rrghts vrolatrons, the

Constrtutron provrdes for the flght of access to lLrstrce as a free-standrnq rrght

Thrs rs a rrght that rs of partrcular rmportance for prev ously margrnalrsed groups

who often not only operate on the fflnges of the marlstream soOo-economr(
systenr, but also struggle to access ,ustrce rn a varrety of ways

478 As a new flght rn the Constrtutron, the Hrgh Court wrll have to consent to rt In

thrs exerclse, there are lrkely to be theatres of contest For our purposes, rt rs

suggested that the followrng elements - already flagged rn certarn provrsrons of
the Constrtutron - should be consrdered as rn[egral to the d scussron drstance
(relatrng to geographical reach of forums of adlldrcatron by lrtrgants), cost (whrch

ts often-trmes prohrbrtrve, espe(rally for the poor), process (rn terms of rules and
procedures that hrnder or facrlrtate adludrcatron of clarms) and, trme (the need for
€xpedrtrous lustrce)

479 The 2010 Constrtutron has put to rest the heated phrlosophrcal debate that
contrnues to rage elsewhere whether clarms related to SERs are knowable rn law,

and that they can be adrudrcated upon by a court as legal clarms lt rs rmportant to
remem ber that flg hts rn the Brll of Rrghts, rncludrng 5ERs. are lustrcrable clarms Thrs

mea ns that they rmpose certarn oblrgatrons on the sta (e (vertrcally) and on pflvate

actors (hoflzontally), and that when these are breaclred, thcy can be adludrcatcd by

a court of Iaw. Those w'th tangtble (la rms oI a socro-econonrLc character, rnc lud rng

tl.rose around drspossessron of land can bflng them to a court oI law

480 Wl'en the provrsron on access to lustrce ts read lvtt h those that dealwrth locus 5tordr,
(thJt rs, the a brlrty of a n rndrvrdual, group or entrty to brrng rla rms before a court of
law) rt becomes evrdent that prevrously margrnalrsed groups have at therr drsposal

a ve'y robust mechanrsm wtthrn whrch they can arttculate therr tnterests Arttcle

258 and Artrcle 22 of the Constitutron provrde for the most expanstve possrbrl tres

on who can brrng a clarm to court Arttcle 258, whrch relatcs to the enforcement of
the Constrtutron as a whole and ts thus the basrs of lorus for any clarm relatrng to
the enforcement of the Constrtutton, provrdes tn sub-sectton I that every person

has the rrght to tnstrtute court proceedrngs, clatmrng that thrs Constltutron has
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been contravened, or rs threatened wrth contravenrron 5ub-sectron 2 then adds

that rn additron to a person a(trng rn therr own rnterest, court proceedtngs under
clause (1)may be rnstrtuted by'

rl a person aclng on behalf of another person who cannot act rn thetr own
name,

r a person actrng as a member of, or rn the rnterest ol a group or class of persons;

i a person actrng rn the publrc rnterestj or

-r an assocratron actrng rn the rnterest of one or more of rts members

481 Artrcle 22, whrch rs located rn Chapter lV of the Constrtutton (Brll of Rrghts)

reproduces the terms of Artrcle 258, but adds a provtsron for the Chref Justrce

to make rules relatrng to human rrghts clarms and cfltena for bflngrng the
same, The test of complrance wrll rnclude crrterra relatrng to whether the state

has taken any measures and whether the measures taken can reasonably be

consrdered to advance the realrzatron of the rrght rn queslron Vast opportuntties
are presented by SERs rn the Constrtutron for prevrously margrnalrsed groups,

rncludrng possrbrlrtres lor lrtrgatron to hold government Io account To ensure

that prevrously margrnalrsed groups can benefrt from thrs facrlrty, th rs Report has

recon'rmended several measures for relevant actors

Devolution framework

482 Although at rndependence Kenya bucked the trend rn the ma1onty of Afrrcan

countnes by adoptrng a devolved system of governmenl, rt was drsmantled by

1966, pavrng way lor a rentralrsed state Centralrsed systems of government that
were preferred by newly-rrtdependent states began to be assocrated wrth state

farlure rn A[rrca and the developrng world

483 The abuse assocrated wrth a centralrsed system, rncludrng exclusron and

margrnalrsatron of certarn reg rons by successrve post-rnde pendence govern ments
led to the clamour for a devolved system that was more equrtable, farr and

accountable ln Kenya lrke rn many other countnes, devolutron of powers was

touted as a means of enhancrng partrcrpatory governance, accountabrllty, good
governance and equrrable development Thus durrng the maktng oI the current
Constrtutron, devolutron of powers became a maJor feature

484 The 2010 Constrtutron creates 47 Countres rn Kenya as centres of devolutton
The marn oblectrves of devolved government are to promote democratrc and

accounrable exercrse of power, foster natronal unrty by recognrzrng drverstty,
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grve powers of self-governance to the people and enhance the partrcrpatlon of

the people rn the exercrse of the powers of the state and tn maktng dectstons

affectrng them lt also recognrses the flght of communtttes to manage therr

own affarrs and to further therr development; protect and promote the tnterests

and rrghts of nrrnorrtres and margrnalrsed communrles and to promote soctal

and economrc development and the provrston of proxrmate, eastly accessrble

servrces throughout Kenya Devolved government also atms at ensurlng the

equrtable sharrng of natronal and local resources throughout Kenya, facrlttattng

the decen t ra lrza tron of slate orga n s, thetr functtons and servlces, from the cap tal

of Kenya and a lso to enhan ce checks and balances and the separatton of powers

485 The 20'10 Constrtutron, through the rntroductton of devolutron, supports

development of rnfrastructure rn the country and ensures tlrat all marglnallsed

areas are developed and Lrp to pace \{rth other areas Devolutron wrll result tn
general rncrease rn supply, d rstn butron and access to goods and servtces rh roug h

decentralrzatron Each counry wrll ,ndependently plan for rts resrdents' basrc

a m en rtres such as water, energy and rnfrastructure, tou rrsm, agrrculture, burld tng

and constructron at county level l-here wrll also be rncreased access to ftnanaral

servrces such as bankrng, caprtal markets (stock exchJnges), Insurance and fund

management

486 Devolutron has many benefrts For our purposes, we focus only on lhe economr(
aspects of devolutron Devolutron hnancrally empowers the regtons Revenue

rarsed nationally Ls to be shared equrtably among the natronal and county

governments County governments may be grven addrtronal allocatrons fronr the

natronal governrnent's sh are of the revenue, erther condrtronally or u ncondttronally

Cntena for equrtable sharrng are set out rn Artrcle 203, but tlre amount allocatcd

to county governments must not be less than 1 5 percent of the natron()l revenues

of the precedrnq year Margrnalrsed areas wrll recerve an addrtronal 0 5 percent of
all the revenue collected by the natronal government to bnng the qualrty of basrc

servrces rnclud rng water, roads, health facrlrtres and electflcrty rn those areas lo the
same level as that generally en,oyed by the rest of the natron

487 The Com mrssron on Revenue A llocatror, (CRA) wa s establrshed under the Constrtutron

to make recommendatrorrs for equrtahle sharrng o( natronal government revenue

between the natronal and county governments, and among the county governments

At the natronal level there rs a Consolrdated Fund and for all countres there rs a

Revenue Fund lnto tlrese funds are placed all revenues from whrch payments must

be approved by the respectrve legrslatrve assembly Only the natronal government

may rmpose rnaome taxes, value added taxes, excrse taxes as well as customs and
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other dutres on the rmport and export of goods A county may tmpose property
rates, entertarnment taxes, and any other taxes authoflzed or tmposed by an Act
of Parlrament Both the narronal and county governments may rmpose charges for
servrces

488, The socro-economrc status of those prevtously marglnalrsed at the pelphery
wrll be enhanced. Wrth outflows of 6nances to the regrons, devolutron can lead

to more raprd and more balanced economrc and socral development Wrrttng rn

2007 about the proposed regronal and drstnct governments, Prof Yash Pal Ghar

noted that the centraltsed system - wtth the concentratron of all government
rnslrtutrons and decrsron maktng at the centre - leads to the concentratton of
economlc actrvrttes tn the capttal ctty area. The result rs uneven development and
growrng drsparrttes of economtc opportuntttes and attendant tmpoverlshment
of regrons and communtttes Thrs explarns rural-urban mtgratron tnto already

crowded Narrobl Wrth county governments wrth the constttuttonal mandate and
responsrbrlrty for the welfare and development of therr constrtuents, new centers
of qrowth can emerqe

489, Devolutron rntroduced b) tlre Constrtutro wou ld provrde a solutron and a lternattve
to the under-development problem tn the regtons AccordtngrorheTaskForceon
Devolutron, the burldrng blocks of developmenral devolved governmenr rnclude.

the growrng and sustarnrng of county cooperatron and competttlveness, county
publrc servrce delrvery. burldrng and marntatntng qualrty places for tnvestment
and lrvrng and, managrng counles for prosperlty One commentator notes that
devolutron could provrde [or an enhanced frarnework for economrc mar]agement
oF Kenya at natronal and devolved levels The two-trer government tntroduces a

new threshold for rnvestment through countres wtth the potentral to enhance
servrce delrvery to crtrzens,lnd to promote economtc growth, espectally stnce

countres wrll have financral secunty and rndependence

Affirmative a(tion and the equalization fund

490 Artrcle 27 (6) oblrges lhe government to devrse legrslatrve and affirmarrvt lctron
programmes and polrcres to redress the drsadvantage suffered due to past

d rscrrmrnatron Affi rmat ve actron rs d efrned at Artrcle 260 a5 "any measure desrgned

to overcome or amelrorate an rnequrty or the systemrc denral or rnfrrngentent of a

rrght or fundamental freedom" lt rs a deirberate polrcy or programme that seeks to
remedy past drscrmrnatron by rncreasrng the chances of the affected to parttctpate

rn what they were prevrously denred The oblect of affrmatrve actron otherwrse
known as posrtive drscrmrnatron ls to enhance tl're partlcrpatton of margrnalrsed
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groups rn decrs on-makrng and lmplementatron and make a drfference Ln the
polrtrcal clrmate and cu ltu re

491 Aff rmatrve actron potrcres are recognrzed as useful mechanrsms through whrch

states can redress past and exrstrng rnJUstrces and rnequalrtres Accurate statrstrcs

often reveal the outcome of drscrrmrnatron agarnst, neglect of and unconcern for
(lre margrnalrsed populatrons \.?rthrn a state Affrmatrve actron performs three

key functrons Frrst, rt remedres past drscflmrnatron through programmes fo
benefit rndrvrduals or socrety as a whole Artrcle 56 of the Constrtutron provrdes

for both Second, affirmat ve actron enhances drversrty so that a state wrll be able

to grow wrth better values, peace and stabrlrty Ihrrd, aFfirmatrve actron rncreases

polrtrcal power of the margrnalrsed, enablrng them to rnfluence decrsron-makrng

Afhrmatrve actron rs thus used to ensure farrness and equal representatron rn all

spheres of lr[e rn a state

492 Artrcle 56 ohlrges the government to put rn place affirmatrve actron programmes

for minorttr,:s and margrnalrsed groLrps to allo,,v them to partrcrpato rn governance

and other spheres of lrfe

493 Such programmes further provrde speclal opportunttres for margrnalrzed groups
n educatronal and economrc fields, access to crnployment, development of therr
cultural and lrngurstrc hentage and ensure access to \ ater, health servrces and
rnfrastructure. Artrcle 27 (8) seeks gender balance tn electrve and apporntrve bodres

by obllgrng the state to ensurc rhat no more than two-thrrds of the mem bers of such
bodres shall be of the same gender To thrs end, rt provrdes that the state shall take
legrslatrve and otltcr measures to tmplement the pflnctple that not more than two-
thrrds of the members of electrve or apporntrve bodres shall be of thc same gender
ln lrne wrth the need to have affrnratrve actron on thrs rssue. Artrcle 203 (t ) (h) on
publtc finance enacts that one of the crrlerra for determrnrng budgetary allocatrons
rs tlre need for affirlnatlve actron rn respect of drsadvantagcd areas and groups

494 The Equalrsatron Fund for margrnalrsed areas rs establtshed under Artrcle 204 as an

affirmatrve actron towards economrc and socral rrghts The fund consrsts of money
amountrng to one half of one percent of all revenue collected by rhe natronal
government each year Thrs fund rs to be used by the natronal government only for
the purpose of provrdrng basrc servrces such as health, water, roads and electnctty to
margrnalrsed areas The fund may also be dtrected to the provtston of erther dtrect or
rndrrecl condrtronal grants to (ountres rn whrch margrnalrsed communtttes extst

495, The government, and rn partrcular Parlrament that has power to legrslate on
thrs rssue should devrse crrterra - based on the less than adequate definrtrons of
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'margrnalrsed communrty'rn Artrcle 260 of the Constltutlon - for the purpose of
rdentrfyrng groups and areas that are margrnalrsed lt rs hoped thrs TIRC Report

on economrc margrnalrsatron wrll rnform the process of rdentrfyrng margrnaltsed

areas and devrsrng ways of deployrng the Equalrzatron Fund as addressed wrth
recommendatrons rn Part lV of th rs chapter

496 Parlrament may only pass Brlls that appropflate funds from the Equalrsatron Fund

on the recommendatron of the Commrssron on Revenue Allocatton that must

obtarn approval by the Controller of Budget for all wrthdrawals from the fund

Wrtlt the understandrng that affrrmatrve a(tron lntroduces reverse drscrrmrnatron

(although constrtutronally-sanctroned) and that rt serves a crucral but lrmrted

purpose of rmprovrng the srtuatron of prevrously marginalrsed regrons, the fund

rs set to lapse rn 20 years from the effectrve date, unless Parlrament extends rt for

a frxed perrod of years as per Artrcle 204 (6) and (7)

Public service and employment

497 We have prevrously descrbed how ethnrcrty has played an rmportant role

rn Kenyan polrtrcs and the fact that the composrtron of the publrc servrce has

mrrrored the ethnrcrty of those rn power Partly as a reactron to a report by the

Natronal Cohesron and lntegratron Commtssron (NCIC) that parnted a damnrng
prcture of the outlook of the publrc servrce, the then Head of the Crvrl Servrce

Francrs Muthaura drrected permanent secretafles to ensure that members of
one communrly should not take up more than 25 per(ent o[ the lobs rn the

crvrl servrce and rn government Heads of state corporatrons, departrnents and

rnstrtutrons were requested to comply wrth the drrectrve rrnmedrately, although
the Commrssron rs unable to establrsh whether th rs drrectrve has been complred

wtth

498 Artrcle 27 of the Constrtutron breaks wrth the past and wrll hopefully rntroduce

a new practrce rn publrc employment ln general terms, rt provrdes for non-

drscnmrnatron rn all spheres of lrfe, rncludrng rn employment and calls for

affrrmatrve actron Artrcle 232 'h) (r) puts representatron of Kenya's dlverse

communrtres and affordrng equal opportunrtres for apporntment, trarnrng

and advancement for members 
"f 

all ethnrc groups rn the publrc servrce as

part of rts core values and prrncrples Aj:Jcle 227 (2) (b) putsi'the protec(ron

or advancement of persons, cdtegones of persons or qroups prevrously

drsadvantaged by unfarr competrtron or drscrrmrnatron" as one of the
consrderatrons to be factored rn the procurement and drsposalof publrc Aoods
and servrces
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Land reform and economic inclusion

499 Kenya had not had a clearly defined a Natronal Land Polrcy srnce rndependence

untrl one was adopted rn 2009 Thrs, together wrth the exrstence of many land laws,

some of whrch were rncompatrble, resulted rn a complex land management and

ad m rnrstratton system

500 From the advent of colonralrsm, Kenya has grappled wtth the land questron, vrhrch

subsequent regrmes have been unable or unwrllrnq to resolve Challenges relatrng

to land rnclude fragmentatron, breakdown rn land adn'lntstrattor'r, drspantres tn

land ownerslrrp, landlessness and poverty Thrs has resulted rn envrronmental,

socral, economrc and polrtrcal problems, rncludrng dete oratron rn land qualrty,

squattrng dnd landlessness, drsrnhefltance of some groups and rndrvrduals, urban
squalor, under-utrlrzatron and a ba ndonment of agrrcultural land, ten ure lrsecunty
and conflrct

501 Item Number 4 of Kenya's Natronal Dralogue and Rcconctlralron Process clearly
artrculated tlre need for comprehensrve land reforms on three fronts anchonng
the Land Pflncrples rn the constltuttonal reform process, fir'taltzatton, adoptron and
rmplementatron of the Natronal Land Polrcy, and redressrng htstoncal tn,ustrces tn
order to foster natronal harmony through the Natronal Land Conrmrssron and the
Truth, Justrce and Reconcrlratron process

502 Drscussrons n Part lll show that Iand ts Kenya's most rntractahle rratronal rssue

Access to and ownershrp of arable land underlrnes the deep-seated polrtrcal,

socro-e(onomrc and regronal tnequtttes rn Kenya Accordrng to the Kenya Land

Allrance, more than half the a ra ble la nd rs own ed by 2O percent of the popu latron
whrie l3 percent of Kenyans are landless Land rs tred wrrh ethnrc rdentrty There

are lrngenng clarms by communtttes rclated to alrenated ancestral lands The
Pokot say they were not compensated for the altenatton of what rs now Trans
Nzora Drstflct Srmrlarly, the Maasar assert that they were swrndled out of thetr
land through the Maasar Agreements of I 904 and I9t l

503 The Ndungu Commrssron Report revealed that landle5sness among squatters
rs lrnked to the farlure of the post-rndependence governments to rmplement a

comprehens ve resettlement programmed and because they lack etht't tc entttlement,
squatters are vulnerable to frequent drsplacements and drspossessron

504 The unresolved gnevance of colonral land altenatlon underlres the rrsks of socral

and polrtrcal conflrct Many analysts have argued tlrat land ls the marn reason why
Rrft Valley was the eprcenter of the 2007-2008 post electron vrolenre Unresolved
hrstoflcal clarms to ethnrc terfltory'render extstrng property rrg hts weak or uncertarn
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505. The Commrssron notes that the recognrtron of communal trtle to land rn the

Constrtutron as well as the creatron of the Nattonal Land Commtssron, whose

mandate rncludes settlrng hrstoncal land tnlustrces, provrdes a basts for

addressrnq some tf not the malorrty of these clatms

506 One of the malor problems that has bedevrled Kenya stnce rndependence ts

the rllegal allocatron of land People entrusted wrth the protectton of publrc

property rnfnnged on the nghts of the masses by grabbrng huge tracts of land

as allowed by the old legrslatrve and constrtutronal framework For rnstance,

the Govenrment Lands Act that empowered the Presrdent Io grant trtles rn

'unalrenated government land'was for years at the centre of masstve alrenatron

of land The Comnrrssroner of Lands, on behalf of the government, would rssue

a sttnple letter of "reservatron" on government land to rndrvrduals Provrsrons

urrder the Agflculture Act that enabled the Agriculture mrnrster to alrenate tdle

land and grve rt to others, led to mass grabbtng of Agrrcultural Developnrent

Corpora tron (ADC) farms

507. Vaflous studres have drsclosed that Kenya had a complex land regrme, yet

the admrnrstratrve framework that oversaw tt was poorly coordtnated and

gave excessrve power to admlnrstrators, wrthout establtshtng mechanlsms to

en5ure th,lt they not only performed therr dutres, but that they drd not abuse

therr powers, thcreby breedrng corruptton tn the relevanr agenctes Land

redrstnbutron sclremes rnrtlated rn the post'tndependence pertod have been

rrghtly crrtrcrzed for unfarrness Amendments to the Constrtutron that vested

power of alrenatron of publrc land rn the Presrdent created more problems rn

part be(ause ac(ess [o land was derermrned by polrtrcal tnfluence

508 Most holders of the huge parcels of land are concentrated wrthrn the 17 to 20

percent of the country that rs arable, such that more than a lralf of the arable

land rs rn the ha nds of only 10 percent of the 40 mtllton Kenyans That leaves up

to 29 percent of the populatron absolutely landless whrle another 60 percent

on average own less than one hectare of land Accordrno to the Natronal

Development Plans from 2001 to 2008, pastoral actrvrttes occupy 70 percent of

Kenya's land mass area, and support 25 percent oI the human populatron and

50 percen( of all lrvestock Less than 20 percent of the land ttr Kenya ts hrgh

potentral and accommodates about 70 percent of the populatron The result ts

landlessness and sq uatl rng rn both rural and urban areas, lead tng to congestton

and fragrnentatron of land rnto uneconomrc unrts and subsequently ethntc

conflrcts, par(rcularly rn the pastoral areas
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Changes introduced in land by the new Constitution

509 It rs rn the lrght of these hrstorrcal rnlustrces that far reachrng reforms relattng to

land were formulated rn the new Constrtutron Chapter 5 of the new Constrtutton

establrshes a framework to ensure that the process of allocatton, adjudtcatton,

consolrdatron and regrstratron of land rs done equrtably, transparently and

s usta rna bly

510 The Natronal Land Polrcy approved by the Cabrnet at the end of 2009,

rntroduces far-reachrng reforms that wrll go hand rn hand wrth the provrsrons

rn the Constrtutron, pavrng way for tlre resolutron of perenntal land problems

and to redress hr5toflcal rnJustrces rnherrted from the colonral admrnrstratron

Malor hrghlrghts of the new polrcy rnclude barrrng non-crrrzens from absolute

ownershrp of land and sublectrng them to a leasehold systen'r as well as a set

of prrncrples developed to govern land ownershrp and safeguard women's land

nghts The polrcy grves the governmenl powers to reclarm grabbed publrc land,

to tax rdle land, and reduce all leaseholds to 99 years Furlhern]ore, Artrcle 68

requrres Parlrament to enact a law that wrll "err.rble tlrc rcvrew oF all grants or

drsposrtrons of publr. land to establrsh therr propnety or leg a lrly "

Principles governing land ownership

The Constrtutron enacts a set of prrncrples on rssues relatrng to ownershrp of
land under Artrcle 50, whrch strpulates that land rn Kenya shall be held, used and

managed rn a manner that rs equrtable, efficrent, productlve and sustarnable, and

rn accordance wrth pnncrples whrch rnclude equrtable access Io l.lnd, securrty of
la nd rrg hts, sustarna ble a nd productrve ma nagenre nt of la nd resources, transpa rent

and cost effectrve admrn stratron ol land, sound conservatron and protectron

of ecologrcally sensrtrve areas and elrmrnatron of gender drscrrmrnatron rn law,

customs and practrces related to Iand and property rn land The Constrtutron also

establtshes prrncrples and mechanrsms [or resolvrng the clarms of drspossessron

that have so often been used by polrtrcal actors to mobrlrze tl.rerr constrtuents

alonq ethnrc lrnes lts prrncrples and mechanrsms on the rL,solutron of hrstorcal
land inlustrces and on state acqursrtron of unlawf ully-acqurr,:d pflvate property so

that rt can be used to beneht the publrc, should be analyzed lrom t hrs perspectrve

5ll

C,ll

Taxation of idle land and reduction of 999-year leaseholds

5l2 There are so many people rn Kenya who own huge tracts of land, whrch remarns

rdle and ts held largely for speculatrve purposes The Constrtutron rntroduces tax

on rdle land or else rts reclamatron lt also solves the problem of absentee land
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ownershrp whrch has been a seflous problem especrally at the Coast Artrcle 65 of
the new Constrtutron provrdes that a person who rs not a Kenyan crtrzen may hold

land on the basrs of leasehold tenure only lt reduces the maxrmum perrod to hold
leasehold retroactrvely from 999 to 99 years, whrch mea ns rhat all Iand currently on

999-year lease automatrcally rever(s to 99 years Artrcle 65(2) specrfically strpulates

that, rf a provlsron of any agreement, deed, conveyance or docLrment of whatever

nature purports to confer on a person who rs not a crtrzen an tnterest rn land

greater than a 99-year lease, the provrsron shall be regarded as conferrrng on the
person a 99-year leasehold rnterest, and no more, An rndependent Natronal Land

Commrssron has been created to marntarn oversrght and manage all publrc land

amonq other related dutres

Land Acreage

513 Artrcle 68(c) (1) of the Constrtutron requrres Parlramenl to enact legrslatron to
prescrrbe mrnrmu m a nd maxrmu m land holdtng acreages rn respect of pnvate land

to protect the publrc agarnst land grabbrng,

514 Other tl'ran lusr ensu nng farr drstr rbu trorr of land resources from those ownrng more

tha n I0,000 hectares to those ownrng less than one hectare, thrs clause also g uards

agarnst congestron and parcelrng of land rnto une(onomrc unrts A combrna(ron

of these clauses rn the Consrrtulron and ongorng computerzatron at the Central

Land Regrstry rn Ardhr House, wrll contarn land grabbers A general overvrew of
Artrcle 68 reveals that rt provrdes for the regulatron of the mrnrmum and maxtmum

land-holdrng acreages, thus promotrng sustarnable use of land resources and

conservalron This provrsron wrll prevent a few rndrvrduals from hoardrng arable

land to the exclusron of the malorrty

Protection of community land

5'15 Artrcle 61(1)classrfres land and provrdes that all land rn Kenya belongs to the
people of Kenya collectrvely as a natron, as communrtres and as rndrvrduals lt
therefore nrakes provrsron for communally-owned land unlrke before, thus rt

protects the rnterest of the vanous communrtres, especrally the margrnalrsed

ones Artrcle 63(1) goes [urther to provrde that communrty la nd shall vest rn and

be held by communrtres rdentrfred on the basrs of ethnrcrty, culture or srmrlar

communtty of rnterest Any unregrstered communrty land rs requrred to be held
rn trust by county governments on behalf of the comnrunrtres for whrch rt rs

held and such land shall not be drsposed of or used except rn the terms of a

legrslatron whrch specrfres the nature and extent of the nghts of members of
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each communrty Indrvrdualiy and collectrvely The government ls requlred to

enact leqrslarron to qrve effect to these provrsrons

516 To thrs extent, communrty land rn Kenya shall consrst of land lawfully regrstered rn

the name of group representatrves under the provrsrons of any law, land lawfully

transferred to a specrfic comrnun ty by any process of law, any other land declared

to be communrty land by an Act of Parlrament, la nd that rs lawfully held, managed

or used by spec fic communttres as communrty forests, graztng areas or 5hrtnes,

ancestral lands and lands tradrtronally occupred by huntergatherer communtttes;

or land that rs lawfully held as trust land by the county governrnents, but not

rncludtng any publrc land held rn trust by the county governrienl under Artrcle

62 (2) For rts part, Artrcle 66 seeks to ensure that rnvestments rn property such

as land bene6l local communrttes Thrs provtsron would, for cramplc, address the

gflevances of the resrdents of the Coast regron, rvho clarm that they have been

excluded from shanng the revenues generated from toursm and other coastal

rc50urce5

Policy res pon ses

517 The Kenya Budget 201 1 /201 2 makes efforts towards renredyrng margrnalrsatron

For the poor, rt provldes for funds to support educatron (free prrnrary and

secondary educalron) and health l( also expands spendrng on safety nets to
cushron the vulnerable from the challenges of hrgh food and fuel prrces For the
youth, the Budget contrnues to provrde resources by support,ng extstlng publtc

works progra m mes th at the govern ment sta rted two yea rs ago, com mon ly k nown

as the Economrc Strmulus Programme (E5P) and Kozr Ktro V4ono (KKV) (Work for

the Youth). The Budget wrll also scale up programmes arn]ed at rncrcasrng Iabour

absorptron, skrlls trarnrng and enhancrng the employabllrty of the youth

518 For farmers, the Budget has set asrde frrnds for agrrbusrness to begrr the Journey
of leveragrng lendrng to the agflcultLrral sector and rural development, targetrng
1 5 mrllron smallholder farmers and over l0 000 agrrbusrnesses througlrout the
country For the rural and margrnalrsed, tl'rere rs rncreased fundrng for CDF to

complete cfllrcal prolects lhat benefrt the poor and earmarked sources for basrc

servrces rn the nrargrnalrsed areas rn the sprflt of the Constrtulron as relates to
progressrve equ rta ble development

519 One polrcy response that the government has establrshed rs tlrrough annual
budgetary allocatrons to rncrease steadrly the amount gorng to the devolved
funds ln hrs 201 1/201 2 Budget Speech, the t hen Frn a nce mrnrsrer Uh uru Kenyatta

stated that funds wrll be provrded for the poor to support educatron (free pn ma ry
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and secondary educatron) and hea lth as wellas to expa nd rng spend rn g on safety
nets to cushron the vulnerable from the challenges of hrgh food and fuel prrces

520, The Youth Enterpnse Development Fund and the Women Enterprrse Fund was

further enhanced by the government's contnburrons of Sh385 mrllron and 5hrl40
mrllron Consequently, the mrnrster challenged the management of these funds
to show results for Kenyans 5h667 mrllron was awarded for physrcally challenged
perso n s,

521 The (approprrate) b,rdgetary allocatrons to the varrous margrnalrsed groups and
varrous devolved funds rs an assunng way of the Government acknowledgrng
and respondrng to margrnalrsatron Desprte the response through budgetary
allocarrons, there has been cntrcrsm that the allocated funds to the drfferent groups

of persons or devclved fund s are not enoug h when held agarnst the actual number
of people who need the resources

Vision 2030

522 Vrsron 2030 rs Kenya's current development bluepflnt coveflng the penod 2OOB

to 2030 lt arms to transform Kenya rnto a newly-rndustrralrsrng "mrddle-rncome

country provrdrng a hrgh qualrty lrfe to all rrs crtrzens by the year 2030" lr rs

anchored on three'prllars' econon'rc, socral and polrtrcal

523 The e(onomrc prllar arms to rmprove the rncome and lrvelrhoods of all Kenyans

through an e(onomrc development programme, coverrng all regrons of Kenya,

and armrng to achreve ar'r average gross domesttc product (GDP) growth rare of
l0 percent per annum begrnnrng 2012 through focus on touflsm, agrrculture,
wholesale and retarl trade, manufactunng, bustness process outsourctng and
linancral servrces To realrsc these arms, there ts a comrnttment to develop a

governance system that rs able to support the governance demands of a mrddle-

rncome, raprd ly-rnd ustrra lrzrng country To achreve thrs goal calls for deep strucrural
reforms to strengthen the rule of law and transparency, accountabtllty and tntegnty
rn (he publrc and pnvate sectors

524. Perhaps the most releva nt prllar for economrc ma rgrnalrsatron from the perspecttve

of rhetorrcal comrrr rtment, the socta I prlla r seeks to bu rld a just and cohes rve socrety

wrth socral equrty focusrng on erght key areas of educatron and trarnrng, healrh,
water and sanrtatron, envtronmen[, housrng and urbanrzatron, and gender, youth
and vulnerable groups

525 There ls commltn]ent to develop socral safety nets that re-o enI servrce delrvery
and publrc fund rng towa rds vulnera ble, drsadvantaged and ma rgtnalrsed qrou ps tn
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order to burld a lust and (ohesrve socrety that enJoys equrtable socral development
rn a clean and secure envrronment On educatron, Vrsron 2030 provtdes that Kenya

recognrses that the educatron and trarnrng of all Kenyans ts fundamental to the
success of rts arms lt further acknowledges regronal drspartres and rnequalrty

especrally rn the margrnalrsed ASALs lt provrdes that "although the prrmary school

enroln]ent rates rncreased from 70 4 percent rn 2002 to 83 7 percent rn 2005, there

exrst great gender and regronal drsparrtres, wtth the ASAL areas betng the worst
affected "To address thrs rssue, Vrsron 2010 wrll anchor tlre promoIon oF equrty rn
access to educatron through a varrety of mea su res

526 Vrsron 2030's polrtrcal plllar arms to realrze a democratrc polrttcal system founded
on rssue-based polrtrcs that respect the rule of law, and protect the rrghts and
freedonrs of every rndrvrdual rn Kenyan soctety througlt focus on srx strategtc
areas - the rule of law, electoral and polttrcal processes, democracy and publrc

partrcrpatron, transparency and accountabrlrty, publtc admrnrstratton and servtce

delrvery,securrty, peace-buildrng and conflrct managen'tent

527 Vrsron 2030 clso recognrze: vulnerable people to rnclude wrdows and wtdowers,
orphans and chrldren at nsk, persons wtth drsabrlrtres, under-age mothers, the poorest

of the poor, rnternally and externally drsplaced persons and rhe elderly 5ome of the
strategres rdentr6ed to reduce margtnaltsatton among thrs group nclude expandrng
pro-poor financral servrces, for example, through mrcro-frnance rnstttutlons and
vrllage 6nancralassocratrons, full implementatron (rncludrng appropflate budgetary
allocatrons) of the Drsabrlrty Fund, burldrng more financtal rnstltuttons rn rural

areas for access, rncreasrng savrngs by rural poor and rmprovrng access to food and

healthcare servrces for margrnalrsed groups and ensunng adequate representatton
oI margrnalrsed groups rn decrsron makrng

Conclusion

528 lt rs gorng to take years for Kenyd to reverse the legacy of economrc margrnalrzatron

of regrons rdentrfied as margrnalrzed rn thls Chapter North Eastern, Upper Eastern,
Nyanza, Western and North Rrft However, tt rs encouragrng that posttrve steps are

berng taken towards that drrectron Thrs Chapter has provrded detarled drscussron
of the hrstorrcal context for understandrng economrc margtnalrzatron rn Kenya,

whrch context must be taken by the relevant authontres (harged wtth deahng wrth
the multrple legacres of economtc margrnalrzatton The Commrssron's findrngs and
recommenda[rons rn thts regard are contarned rn the 6ndrngs and recommendatrons
volume of thrs Rcport

a,rl
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CHAPTER
mr'

ffi

Land and Conflict

lntroduction

The Republic of Kenya is approximately 581,751 square kilometres (44.6 million
hectares) of which 97.8 percent is land and 2.2 percent is comprised of water
surfaces. Only 20 percent of the land surface could be classified as medium to high
potential land, while the remaining 80 percent is either arid or semi-arid. Forests

and woodlands occupy about 7 percent of the country's land mass. Some of the
forests and woodlands form part of national parks and reserves.r The analysis

shows that there is only about 43.62 million hectares of land in Kenya that is

suitable for h uman settlement for the more than 42 million Kenyans, ln the absence

of any possibility of elasticity of available land to accommodate an increasing

human population, the situation points 1o the reality of Iand scarcity, a challenge
that is compounded by the critical nexus between land and both subsistence and

economic development in the country.

ln Kenya. the availability of land to both the private and the public sectors remain
vital io the country's development and to the subsistence of its increasing hu man
populations. The reason is that Kenya is a country that is endowed neither with
sufficient mineral resources. nor with a strong manufacturing base. This provides

an understanding of the significance of land for both subsistence and commercial
agriculture and as the basis of many of the related economic activities, especially
panufacturing of raw agricultu ral products. For the ma.iority of the Kenyans, land is

2

1 Nalooel Oev.lopmenl Plan 2m2-2008. Governrnerl ol Kenya. Narobr.2002
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the basrc, and rn most cases, the only economrc resource from whtch they eke out a

lrvelrhood ? The abrlrty to access, own, use and control land has an rmplrcatron, not
only on one's abrlrty to feed and provrde for hrs/her family but rt also determrnes

hrs/her socro-economrc and polrtrcal standrng rn socrety.

N4oreover, rt rs around land that soclo-cultural and sprrrtual relatrons among
communrty members are defined and organrzed lt rs vlewed as havrng an ancestral-

cultural bond, sprrtual and phrlosophrcal drmensrons, thus lrnkrng the physrcal

a nd meta physrcal worlds, To thrs extent, land provrdes some form of eth no-cultural
rdentrty and socral secuflty the medrum whrch defines and brnds together soctal

and sprrrtual relatrons wrthrn and across generatrons

For the foregorng reasons, rndrvrduals and communrtres have developed a

sentrnrental attachment to land and any srgnrfcant loss of land not only Ihreatens

the basrc means of subsrstence for many, but also a fundamental aspect of
the foundatron of therr socro-cultural system ] lt rs no wonder then that land

retarns a focal pornt rn Kenya's hrstory, culture and polrtrcs and access to land

as well ownershrp, use and control remarns an emotrve and polrtrcrzed rssue rn

contemporary Kenya,'wrth many being prepared to rsk therr lrves to acqurre or
defend rt from real or percerved threats lt rs not surpflsrng, therefore, that land

has srnce the colonral trmes to the present day, been the sublect of myrad state-

managed polrcy and ligal relatrons Nerther rs rt surprsrng that rt has been the

subJect of several commrssrons of rnqurry 5

The srtuatron summarrzed rn the foregorng paragraphs explarns why ownershrp

and use of land rn Kenya or the absence thereof rs very closely lrnked to poverty

on one hand and rmproved ltvelrhood s on the other, and hence the quest for every

Kenyan to own land and the actual and lrkely determrnatron by every landless

person rn Kenya and every person facrng land ownershrp and use rnlustrces rn the

country to explore every possrbllrty, rncludrng those of a vrolent nature, to acqurre

or recover and own land

ln order to fully u ndersta nd the causes of land-related conflrcts rn Kenya, one needs

to trace the problems o[ land acqursrtron, ownershrp and use to the pre-colonral

perrod to properly apprecrate where rhe problems currently causlng land-related

4

5

6

RR S|nryu l',tlLlanLsalon olresource conlrcl The casc o, and-bas.d coollclrn Ihe l4ounl Elgon rlgron ofW.sl.fil K.nya (2006)

lnsr rurr lor s.cur ry sr!dres I avr[.b. 3r hnp //'i,../e rss co zruploadvLll52FULL PDF (acccsscd on 3 May 2012)
ML Xrlson Land and lhe Krklyu Aslldyol lhc r.lalonshrp b€rvr.cn lznd and krkuyu polrtlcal mov€menrs (1995) a0(2) Ihc
Jaun.lot Ne?rc Htstoty 10.
Roberl Srmryu Mrl,l2r2al,on of r.soLrrc. conll,cl The cas. ol lafdbascd conflrcl rn lh! Mounl Elgon rcgon ol VYeslern K.nya
(2008) lnsr lurc lor Secur,ly Sl!d,!s I ard abl. el hllp //wN Ns co zaluplo2ds/M152FULL PDF (.cc.ssed on q May 20r 2)
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conflrcts and vrolence oflgrnated and to deSrgn mechal'Isms that are cognrzant of
both root causes of the problem as well as hrstorrcal factors that con(rnue to foster

the problems and related vrolence and stnfe so that the underlyrng fuellrng factors

may also be addressed

Therefore, the followrng sectron presents a hrstorrcal background to the exr5trng

land tenure and related acqursrtron, ownershrp and use problems, some of whtch

contlnue to bedevrl Kenyans to date Thrs sectron explarns, among other thtngs,

how settlement patterns of the varous ethnr( cornmunttres tn rhe regton now

called Kenya attracted 'tflbal'rdcntrtres to land n vanou5 parts of the country and

how colonral polrcres and practrces generated sonre of tlre current land-related
problems [v{th dcqursrtron, ownershrp and use] rncludrng landlessness of a large

segment oF Kenya's populatron, such that any effort to address the problerns,

as presently manrfested, ought also to Factor what occrrrred wrth acqursrtron,

ownershrp and use at that pornt In trme

The presentatron rrr the followrng sectron nrovrdes the ll,rsr5 for understandrng
why colonral land policres and practrces regardrng land acqur:rtron, ownershrp

and use partrally, but srgnrircarrtly prorlrpted the struggle for rndependence

Most rmportantly, rt explallrs why, at rndependence, n]any Kenyans \/ho had

suffered land-related rnlustrces awarted anxrously for redress by the frrst

rndependent government rn the form of land restrtutron, restoratlon and/or
compensatron whrch rs, srgnrfrcantly, the reason many who were drsappornted
have, over the years, resorted to selthelp measures to re.rlrze wllat they belreve

to be rnJUstrces whose redress are long overdue, but have been Flagrantly

overlooked or rgnored

Historical Background

Thrs sectron explarns the orrgrns of land tenure (acqursrtron, ownershrp, use) and

relatcJ problems rn the coastal regron of Kenya and rn Kenya's marnland The

explanatron generally, demonstrates why and how rolonral land polrcres and
practrces generated some of the land rel.lted problems, rncludrng land scarcrty

and landlessness that have resulted rn v olent conflrcts .rmong Kenyans so that
surtable measures may be desrgned rn lrght oF rdentrfied nJustlces from therr very
begrnnrng

t0 It rs recognrzed that although land-related problems rn the colonral penod,

espectally at thc Coast, predated occupatron of Kenya by lhe Bfltrsh colonralrsts

8

9
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Land ownership before the advent of colonialism

12 Before the commencement of colonrsatton by the Bflttsh, each of the varrous

rndrgenous ethnrc communrtres rn the regron now known as Kenya communally
occupred drstrnct ten rtoIles rn vaflous parts of what constttutes the land ,,.r'rthtn

the country'5 rnternaUonally-recognrsed borders The hrstory o[ Kenya rndrcates

rnwa rd rrg r atron of wh ole grou ps (eth n rc com m u n tres) of people and settlemen t
by the grou ps (com m u n rtres/tn bes) rn a reas d rsttnctly tdentrfred by therr presence,

wherern land \ryas allocated by tflbal elders to famrlles for culttvatton or gtazfig,
dependrng on need and rn accordance wrth tradrtronal customs and practrces

Communrtres'need for more land was rdentlfted collectrvely and the need was

often satrsf ed by expansron onto nearby unoccupred areas Because populatton
rn the regron was generally low, communrty expanston to satrsfy need for land
occurred, rn many cases, peacefully However, where one communtty occupred
land deemed necessary for expansron by another, IanC was, often, acqurred

through conquest, rharacteflzed by rnter-tflbal wars whrch, rn many cases,

resulted rn the acqursrtron of land by one communtty from another But hrstory
reveals that communrtres drsplaced from therr homelanCs, as tt were, through
conquest, had no drffrculty frndrng alternatrve land by movrng away from
rnvaders to unoccupred areas because the populatton was low and there were

vast unoc(up ed lands rn the regrorl

and that although the manner of acqursrtron, ownershrp and alrenatron of land
by Arabs at the Coast was slrghtly drfferent from that of the Bntrsh rn relatron to
marnland Kenya, thrs [act has not been properly apprecrated Yet cerrarn tenets of
the "polrcres" and practrces of Arabs, coupled wrth subsequenr collaboratton wrth
the Bfltrsh and farlures of the rndependent Kenya government, may have been the
cause of wrdespread landlessness, land scarcrty and absence of trtles to occupted

land s by many rndrvrduals, famrlres and communrtres at the Coast

Therefore, an analysrs of Arab land acqursrtron, ownershrp, alrenatron and related
actrvrtres at the Coast rs rmportant rn presentng some of the unrque features

of the land problems tl'rere lt goes wrthout sayrng rhat colonraltsm tncludes

colonrzatron by Arabs, especrally at the Coast and, subsequently, colonrzatron by
the Entrsh

Even ln the absence of conquest, communrtres, havtng exhausted land rn one
area, moved freely to other areas to allow already utrlrzed lands (for gra2rng or
cultrvat,on), to regenerate For pastoralrsts, movement was often extended over
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long drstances ln many cases, communrty members returned to areas where

vegetatron had regenerated and rherefore, there was movement back and forth

rn areas that were, rn the marn, drstrnctly rdentrfied wrth specrfr( tflbes One of

the key factors that emerges from the manner of acqursrtron, drstnbutton and

utrlrzatron, rs that the need for land of all rndrvrduals and famrltes wtthrn each of
the aomm unrtres/trrbes was fully satrsfred

t5 There rs no known case of any rndrvrdual member of a communrty or famrly

wrthrn a commLrnrty rn need of land that communrty elders could not or drd not
satrsfy There rs also no known case of land-related drsputes that arose betlveen

rndrvrduals or famrlres wrthrn a communrty that con.rmunrty elders farled to address

conclusrvely Hrstory shows that generally, there was peaceful co-exrstence wrthrn

communrtres and that external threats to com mu nal land ownershrp anci use were

tackled collectrvely The srtuatron was drsrupted and drstorted, frrst, by Arabs at

the Coast and subsequently, the Entrsh, followed by rnd vrduals and groups of
rndrvrduals rn the succeedrng rndependent Kenya governrnent rn ways that have

had farreachrng conscquences on the lrvelrhood of the people of Kenya and Ihe
development of therr natron

Origins of land-related problems at the Coast

l6 From the explanatron presented rn the foregorng paragraphs, especrally that
drfferent ethnrc communrtres/tflbes rn the regron that rs now the country ca lled
Kenya occupred drstrnct areas of land across Ihe regron, rt can be understood
that not all of the presently 42 tflbes (ethnrc communrtres) rn Kenya occupred
the coastal area or, as rt rs more otherwrse known, the'Coastal 5lrrp' The fact
provrdes ba srs for understandrng that la nd problems at tl're Coa st wh ose ong rn s

are traceable affected only some of the (om m Lr nrtres/trbes rn Kenya whrch
ts why. rf a peculrar or specral fa(tors rs revealed rhat may have precrpttatcd
the current land problems at the Coast, tlrose factors oLrght to recerve specrfrc

co nstde ratton

T]

t7 Agarnst the backdrop of communal ownershrp J,.td utrltzatton of land at the
Coast, characterzed by general peaceful communal coexrstence, Arab traders
from Arabra and Persra rnvaded the coastal regron in the early 1800s and therr
subsequent actrvrtres generated land related problems frrst, by therr practrce of
the slave trade and secondly, by therr forceful acqursrtron of Iand occupred by
localcommunrtres and land avarlable for therr n]ovement and expa n sron, as they
were accustomed to do Arab traders, who occupred the regron, were, under tlte
leadershrp of the 5ultan of Zanzrbar, heavrly rnvolved tn the slave trade
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The srgnrficance of thrs actrvrty rn relatron to land rs that rt rs a factor that made many

rndrgenous communrtres, especrally the MUrkenda, to flee areas thal they were

occupyrng around the beaches for fear ofberng captured and sold as slaves Effectrvely,

rndrgenous communrtres vacated therr homes and grazrng and agncultural lands

which were soon thereafter occupred by the Arabs, especrally along the beaches,

whrch, today, constrtute Ihe most pnme land rn presenr-day Kenya Questrons anse

Are the Arabs strll rn control of the area and occupatron of the Iandsr lf not, who
assumed ownershrp of the landsT How were the lands transferred successtvely to the

current ownersT Were the lMUrkenda (compnsrng the Dorobo, Boran, Drgo, Chcnyr and

Duruma, among others) and the Tarta and Pokomo who also occupy the Coastal 5lflp
rendered landless by occupatron of the land by Arabs and therr subsequent successors?

Were lhe Mrlrkenda rendered landless by actrvrtres of Arabs and therr successorsT Has

the fact that rndrgenous communrtres at the Coast were drspossessed and drsplaced by

colonralrsts and subsequent governments been sublect of land-related rnvestrgatons

rr rndependent KenyaT lf such rnves(rgatrons have been conducted, have there been

recommendatrons for restoration, restrtutron or compensalton tn therr favourT Have

any of such recommendatrons been rmplemented, especrally consrdeflng those who
ended up as owners of the lands along the beaches that were prevrously therrsT ls the
fact that some rndrvrduals and busrnesses from outsrde of the Mrlrkenda (as presently

manrfested) acqurred land prevrously belongrng to them lrkely to rarse dtsqu ret among
the MUrkenda, especrally rf they have ended up as landless people or are facrng land

scarcrtyr 5hould subsequent acqursrtron of land (from the Entrsh onward) prevrously

belongrng to the Mryrkenda be traced (to determrne subsequent rnJUstrces from those
of Arabs) for purposes of compensatron or restrtutronT

ln order to adequately address the foregolng questrons, rt ls necessary to
understand that changes rn coastalland ownershrp and utrlrzatron, frrsl, from Arabs

to the Bfltrsh, and later, from the Bfltrsh to present owners At the trme of the ar val

of the Brrtrsh, Arabs, under the leadershrp of the Sultan of Zanztbar, had already
establrshed control along the Coast, whose land they acqutred and occupred,
rndrgenous commL,nrtres havrng been drsposed of through the slave trade and
drrect forceful evrctrons, ln 1888, the Bntrsh lmpeflal East Afrrcan Company (IBEA

Co ) that had come, on beha lf of the Brrtrsh govern ment, to adm rnrster the present-

day Kenya - whrch was then referred to as the Easr Afflca Protectorate -6 srqned a

concessron agreement wrth the Sultan of Zanzbat rn whrch all rrghts to land rn hrs

Ierntory except "pnvate lands" (whrch were land held under certrficates of ownershrp
rssued by the SultanateT), were ceded to IBEA u

leys C Unl.tdevelotnE nl n Xe ny. fhe Polttczl Econany ol Nca calo ahsnt B.rkcl.yUnversrlyolCal,ohaPress(199a)al
28

Repon ol ln. C Lrnri, ts,on or lnqu'ry,nlolh. Land Sysl!molK.nya on P rncrpl.s ol a Nelrcnal lan d Pol,cy Fr.nreworl ConslrluLon.l
Po el on ol L, nd and N.w I n sl'llnonel F ram.work lor l.nd Adnnnrsl, al,on (2002) 21

Reporlollhe Coolm ssronollnqurryrnlolhc Land Sysl.molKcfya on Prrncrplesola N.llorlalland Pohcy Framawork Cons!l!llonal
Pos(,on ol L.nd and N.w ln srlunon il F ram.e/orl lor l.nd qdmnrslrat,on (2002)21
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Thrs agreement affected rndrgenous communlty ownershrp and occupatron of land

rn the ten-mrle coastal stflp that runs from Vanga, at the border wrth Tanzanta to

Krprnr on the mouth of Rtver Tana, together wrth rhe Lamu archtpelago. To gatn

control and admrnrstratton over fhe areas, the Brltlsh government, through IBEA

srgned an admrnrstratron agreement wrth the 5ultan rn 1895 whrch, tn effect gave

rt control over all the land that the Suttan had ceded to the Brrtrsh under the I888

concessron agreement that tt had prevtously concluded wrth the Sultan of Zanzbar 1

The only parcels of Iand that were exempted from Bntrsh alrenatron were the'prrvate

lands"n whrch were not land held by the tndtqenous communltles that prevlously

owned them, but land held by Arabs under certrfrcate of ownershrp rssued by the

Sultanate, havtng vrolently acqutred rt through the slave (rade or forceful evrctron

The 1888 and 1895 agreements termrnated the land rrghts of tndrgenous

Afflcans at the Coast, especrally the Mrlrkenda, Tarta and Pokomo and formed lhe

basrs of acqutsttton, ownershtp and control of therr larrd by the Brrtrsh colonral

admrnrstratron whtch, rn 1895, declared a protectorate 5tatus over Kenya to mark

rts officral assumptron of lurtsdtctton over Kenya for a varlety of reasons, tncludrng

rnterest rn establlshrng trade routes to Uganda through constructron of rhe Kenya-

Uganda rarlway, whrch requrred huge 6nanctng and the Kenya colony had to be

economrcatly prodLrctrve to generate 6nances to bulld the ratlway and to fund the

colonral Brrtrs h ad m rnrstratron

To make the Kenya colony economrcally productlve to be able to frnance lts

admrnrstratron and establtsh the Kenya Uganda Rarlway, the Brrtrsh colonral

adm rn rstratron deemed tt necessary to secure lncom lng settlers'rlght to productlve

land, but the declaratron of a proteclorate status over Kenya rn 1895 had not grven

the colonral admrnrstrators authonty lo deal wlth land, meantng that wlthout

[urther measures, the admrnrstratron and tts tnvrted settlers could only acqurre

land from natrves through conqLrest, agreements and treaty or sale, all of whtch

proved rnefhcrent means of acqurrrng land

The h u rdle was overcome, frrst, by extens ron of the applrcatron of the lndra n La nds

Acqursrtron Act of 1894 to East Afnca Protectorate (rncludrng Kenya) rn 1899 Thrs

prece of forergn lar.ld legrslatron converted all land rn Kenya that had not been

appropnated by rndrvrduals or by the colontal admtntstratton lnto'Crown Land:

meanrng land belongrng to Her MaJesty, the Queen of England, whrch she could

qrant to rndrvrdrrals rn leaseholds for a term of years or ln fee srmple "

Rcporr ot lhc Commrss on ollnqurry rnlolh. Land Syslem or X.iya on Ponoplcs ol r N.lnnalland Po[.y Frarn.work Cons!lulLonal

Posrl,on ol Land and Ncw lnsl 1!l onal F ram.wo* lo. land PdmrnGI ral,o n (2002)21

Rc pon ot lh. Commrs sron of Inqu ry nlo r h. L and Syslcm ot Xc ny. on P flnc,plcs ol a Nal'onal la nd P olcy F ramework Consnlulro^al

Pos lon ol Land. and Nrw lnsl lulronalFram.work lor landAdmnrslra|on (2002) 21

For iurrher read,ig s!.OtolhOg.ndo H!! A,lc! n Land Te nu r. R.form rn Agr cullu..l Dev€lopmenl rn K! nya 1 52 (Hcy.r J

ed 1976)
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However, there was no clanty on what constrtuted'Crown Land,for purposes of
acqursrtron and use by the g rowtng number of settlers and rt was lrm rted rn q uantrty
for the desrred ends ln response and to expand the scope of whar constrtuted
'Crown Landi an East Afrrca Order rn Councrl was passed tn I901 tn respect of land
to define tt, thereby to become publrc land, rncludrng all land under the (ontrol of
the Queen through agreemenr, rreaty or conventron and all other lands rhat she
was to acqurrer)

8y Ihe 1901 Ordrnance, land that the Bntrsh had acqurred from the Sultan through
the two agreements of I888 and I895 became'Crown Land' However, part of the
land ceded to the Entrsh by the Sultan had been occupred not only by rndrgenous
communrtres, mosrly the MUrkenda, bur also by Arab traders who had settled
at the Coast under tlre 5ultanate and both groups had clalms ro rt Therefore, rn

order to "put to rest any clarms by rndrgenous tnhabttants of the Coastal Stnp to
land ownershrp"r and'determrne accurately how much land was actually,,owned
prvately"so that the ltmrts of 'Crown Land'at the coast could be defined,,,,. and to
ascerlarn land Ihat was avallable for drsposal to prospecttve settlers,,5 the Bntlsh
colonlal admrntstraton that was takrng shape tn Kenya, havrng assumed the
posrtron prevtously held by lEEA Co rn relarron to land at the Coast, enacted a Land
Trtles Ordrnance rn 1908, wrth lrmrted applrcatron to the Coastal St p r6

Accordrngly, the Land Trtles Ordrnance of 1908 requrred "all persons bern! or
clarmrng to be propletors of, or havrng or clarmrng to have any tnterest whatever
rn rmmovable property wtthln the ten,mtle Coastal Strrp to lodge therr clarms,
whether of tr(le, mortgage or other tnterest, wtthtn stx months wtth a Land
Regrstratron Court whrch was presrded over by a Recorder of Trtles'7 Where rhe
Recorder was saltsfied that a partrcular clarm was valrd, he would rssue a certrficate
to that effect 3 Such certtficate was

Conclusrve evrden(e agarnst all persons (rncludrng tlre crown) of the several nlatte15
rherern contarnecl a d a certrhcate of ownershrp sltall be con(lusrve proof Ihat the
per5on lo whom suclt cerlrhcate rs granled, rs the owner of the land 't

Sec|on 1 ol lhe EanAlica Ord.. I Cuu|crtpassed rn 190l
R cporl of lh€ C onr nl,ssron ol lnqu ry h lo rh. Land Sys lem ol K.nya of P ancrprc s ol . NarDnat tan d Potrcy F ramework Con slrlu tronat
PosrrDn olLand and Ncw t.sllulror:ilranrcwort lor t.nd Admrnrsrratrcn (2002)2r
R.pon ol lhe selcct comml .. on lir ss!€ ot Land o*crsh'p atong lh. Tcn-tlLt. coasrat stnp or Kenya (19/r) Gov.rnmcnl

Rcpubl,c ol (e nv. Repo rl ol r h. seiecl cornmluee on thc tssu. ot L a nd own.rshrp Aong Th. T.n-m,t. c oaslat str p or K.nya
(Governmenr Pflnler Narobr 1979)al i
No 11 ol l90C
Thc Reponolthc s.lecl c ommrllc. on rh!lssueofLznd ownlrsh palong lhcT.n,M t€ coasl.i st0p ot x.nya l1g7d) Gave )n.nt

Th. R.pon olh. S.lccl C ommrl.e o,r IFc tssueolLand Osn.rship rlong th. T.n Mrtc Coaslatshp ot(.nya \1gja) cav.]mmcht

R.prod!ccd rn Thc R.pon ol ln. S.tccl Commlr.. on th. tssue ot Land Ownclsh p:tong ih! T.n Mlte Coa(atstnp ot K.nya,
11918) Gove lnl?nt Pnnter 2
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The Ordrnan(e also declared that "all land concernrng whrch no clarm or clarms

fora certrficate of ownershrp shall have been made shall be deemed to be'Crown
Land' and was henceforth to be governed by the Crown Land Ordrnance, 1902 "r0

The Crown Lands Ordrnance of I902 applred to the whole of Kenya

From the wordrng of the Land Trtles Ordrnance of '1908, rt appears that the
rndrgenous (ommunrttes at the coast, notably, the l\,1r1rkenda, Tarta and Pokomo,

were, rn the law, g ven a chance to present therr clatms to land that, much of
whrch had, rn the 6rsT place, been taken away from them by Arabs However, the
tndtgenous Afflcans wrthrn the ten-mrle Coastal StIlp d d not make clarm5 over

land rn the regron du ng tl're srx nronths provrded by the Land Trtles Ordrnance
for reasons revealed by the Select Comn.rttee that rnvestrgated the rssue of land

ownershrp along the ten-mrle Coastal5trrp as follows

Frrst of all, Ihc rndtqenous people of the 5t p lr,r(l no knowledge of the cxrstence of
the Ordrnance Even rI tlrey drd, they never understo]d rts provrstor'ts Secondly, the
Ordrnance had no relev.rnce to rnd clenous conceptrons of land lenure That Ihey should
be asked to lay clarms upon the so lwas a startlrng prepl)srtion Thtrd, rhe Ordrnance w.rs
(learly brased agarnst these people For the colonral government and (ourt5 belteved

that no Afrcan, whether as an tndtvtdual or a (ommunrty had any tIle to land Hencefor
purposes of the I908 and other colonral la nd ordrnances, land occupred by Afrcan5 was

a lways treated a s ow nerless Fourth, the actual nvesttgatr6ns of clarms were done malnly
by Mudrrs - usually M,rzrur Arab5 absorbed nto the colonlal admtnrstratton , who werc
generally unsympalhetr( to the rndrgenous peoplc Frflh, the trme lrmtl wrthtn wh,ch

clarms could be made w.ls cxtremcly short And tndeed allct 1922 clarms would no

longer bc recerved at all Besrdes,whcnrnl926thrce"nativcrcscrves"wcrecstablrshed
rnKwaleandKrl h,anyfurtlrcrdoubtsconcernrngthepos5btl tyofeverrecetvtngclalms
from rnd genous coastal pcople5 were lard to rcst For,vrlh the exceptton of Il po.kets
of land rn Kwale, land comprtsed wtthtn these rescr,/es was del berately delrneatcd
outsrdc the ten-mrlc strrp I'

Moreover, apart from the Recorder hrmseli the only other statutory officers were

surveyors and admrnrstratlve offcers The dutres of these t\ryo officers tncluded
boundary surveys and prepJratton of maps to be attached to certrncates of
ownershrp The latter only had the duty to recerve clatms but had no power to
adrudrcate them The process of adludrcatton was thus left to only one man, the
Recorder )) Although rn practtce, two tntermedtate commlrtees were appornted to
assrst the Recorder, the proccss was one that woLtld be dtfFrult, rf not rmpossrble

2A
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Land TrU.s Ord,.anc. No 11or190E
Th.Rcporlo{lhcSoleclCommllc€onlholssu.orLandOwrershrpalonglhcLnNleCoilslalst(DotX.nya (l!70) GovcrDm.nl

ThcReporlo{lh.SElcclCommrlle.onlh!lssueolLandOen€rshpalong!rcTen-l,llcCoaslalSlrporKcny2(1978)GovcrnmE,rl
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for rndrgenous Afrrcans to know a bout or to follow lt remarned essentrally,,udrcral,

tnvolvrng rssuance ofsummons, admrnrstraton ofoaths and rnvrtatton of parties to

argue their claims erther rn person or through lawyers

Matters were made worse by Ihe fact that no proper rnvestrgatrons were conducted

on clarms presented. Most clarms were presented on the basrs of old Arabrc

documenrs or allegatrons of possessron or rnherrtance that were marnly false Where,

as was often the case, no obJectrons were rarsed or rf an obleclor farled to appear

altogether, no further proof was ever asked for ln the very few cases where clarms

by rndrgenous Afrrcans were allowed, the srze of therr land was delrberately reduced

by the Arab assrstants of the Recorderr, ln such crrcumstances, Mazrur Arabs made

clatms to Iarge tracts of bush lands whose boundarres they could not even pornt out,

resultrng rn therr appropnatron of 18,000 hectares of land rn Central Krlrfi over whrch

they declared a Mazrur trust The same flawed process also allowed over 95 per(ent

of land rn Malrndrto be taken by Arabs Srnce very lew clarms were recerved rn Lamu,

much of the land there was declared'Crown Land'?o ln Kwale where there were fewer

clarms, much of the land was subsequently sold or granted in leaseholds to lndrans,

Europeans and other concessronalres rnterested rn large-scale agrrculture ?5

For the reasons elaborated, rndrgenous Afflcans at the Coast lost a chance to lay

clatm to therr land and therr rrght to do so under the Bntrsh admrnlsrratron was

foreclosed even though many famrlres and communrtres remarned resldent on

some of rhe land whrc h (hey would, for farlure to lay clarm, contrnue to occupy for
years wrthout any recognrtron or regrstratron of trtle thereto

Arabs, on the other hand, were q urck to lay clarm over la nd along the Coastal Stflp

whrch was not orrgrnally therrs A select commrttee establrshed by the government

rn 1978 to rnvestrgate rssues of land ownershrp along the Ien-mrle Coastal Stnp

establrshed I hat the Regrstrar of Trtles drd not take trme to verrfy the clarms placed

before hrm 16The effect of thrs was that the Mazrur Arabs took most of the land rn

the coastal strrp, leavrng the rndrgenous communrlres, rncludrnq the Mrlrkenda, the

Pokomo and the Tarta, landless and as squatters on therr farms 
')7
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For the foregorng reasons, The Land Trtles Ordrnance has been attflbuted to the

state of wrdespread Ia ndlessness rn the coastal reg ron, 23 and yet a t rndependence, rt

was adopted as the Land Transfer Act As explarned subsequently, new legrslatrons

passed rn 1938 extrngurshed any other flghts that"natrves"rn Kenya as a whole

mrght have had outsrde therr respectrve reserves

Moreover, 1908 Ordrnance rntroduced a Brrtrsh conceprron oI land, that rs;

that whatever rs artached to the land becomes part of that land, such that as

rndrgenous ethnrc communrtres at the Coast lost therr land, they also lost

whatever rrghts they may have had rrnder Muslrm or austomary law to farm

produce ln addrtron, many mrssed compensatron for permanent rmprovemcnts

that lhey had made to land rn the form of permanent structures Therefore, the

maronty of the rndrgenous people who strll remarned on the land - because the

new unrustrfred owners never re srd ed on the la nd a nyway - so srm ply rn the belref

that rt was strll therrs, recognrsed ownershrp and control havrnq shrfted to erther

the Arabs or the Bntrsh and thcrr collaborators:"

Unlrke marnland Kenya whrch was under the control of tlre colonral qovernment

throughout the colonral peflod (from 1895 to 1963, lirst, as a protectorate and

subsequently, as a colony), the ten-mrle Coastal Stnp renrarned under the contrtl
of the Sultan of Zanzrbar untrl 1963, when tlre Sultan renounced soverergnty

over the stflp followrng the srgnrng of an aqreemcnt between the Brrtrsh, Kenya

and Zanzrbar governments whrch effectrvely rntegrated the Coastal Stflp rnto

rndependent Kenya'o

The foregorng explanatron appears to be the genesrs of the wrdespread squatter
problem at the Coast, characterzed by Iarge n u mbers of famrlres and com m un rtres

occupyrng land for whrch they have no trtle and therefore, do not own and

consequentl, many rndrgenous people at the Coast are exposed to forceful and

unexpected evr(trons by those who hold trtles to the land tl'rey occupy, therr

assrgns or successors rn trtle Resolutron of the problem of landlessness at the coast

was made more drfficult, rf not rmpossrble by the provrs ons of sectron 75 of the

rndependence constrtutronwhrch provrded that

29

30

Th. Rcporl otlh€ S.l.clComm,ll.. on lhc lssue olLand Own.rshp along lhe T.n t1 . CoaslalS np olK.nye (1978) Gov.mn).nl
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all exrstrng land nghts rrrespectrve of the manner tn whrch they were acqu[ed be

confirmed and guaranteed I

The rndependence constrtutronal provrsrons which were buttressed by those of
sectrons 27 and 28 and the Regrstered Land act (Cap 300, now repealed) ruled out
the possrbrlrty that hrsroflcal clarms would ever be rhe basrs for land drstflbutron
after rndependence, rn the country as a whole

Some of the pertrnent questrons that deserve answers tntegrated rn nattonal solutrons

to conflrcts over land are (a) whether the agreement srgned at rndependence

berween Kenya's government, the outgotng Bflttsh admtnlstratton and the Sultan of
Zanzrbar took cognrsance of the loss of land by rndrgenous Afrcans to Ara bs and the

Brtrsh and made provrsrons for them, (b) whether any scheme of land regrstratron,

compensatron or restrtutron was rmplemented for the benefit of tndrgenous people

who lost therr land to Arabs and subsequently to the Bfltrsh, and (c) what measures

have subsequent governn'rents made to redress the srtualron,

Another factor that should be borne rn mrnd rn the a search for solutrons to the
land problem at the Coast rs the subsequent establrshment, tn I926, after much of
the land there had been declared'Crown Landi of three "natrve reserves," mostly
outsrde of the ten-mrle Coastal Strrp, rn Kwale and Krlrfi "r? As subsequent secttons

of thrs chapter drsclose, from the year l926, the Bfltrsh colonral admtnrstratlon
confined rndrgenous Afflcans to "natrve reserves", meanrng that those who
conlnued occupyrng therr land after rt was acqurred by Arabs or the Bntrsh were

cornpelled to n'rove our of the land rnto the desrgnated reserves Many questrons

aftse concernrng the confinement of Afrrcans to reserves, rnclud rng land allo(atton
practrces and polrcres rn the reserves, but for purposes of determrnrng causes of
current land-relared conflrcts, two pertrnent rssues aflse

Frrstly, whether Afrrcans occupyrng a partrcular reserve were constdered to be

collectrvely ownrng rt 5econdly, whether, at the ttme a system of land regrstratron

was rnlroduced rn post-rndependent Kenya, land was drstflbuted to all occupants

of a partrcular reserve and regrstered rn therr names or land constttuttng any

reser ue rema rned rn the collect rve u n regrstered ownershrp and use of a commu nrty

as cornmunal land, whrch was subsequently alrenated to a few members of the
reserve or sold to persons from outsrde the communrty, leavrng orrgrnal occupants

as squatters or landless

31 Thc prov son was wronqly rnloflnad by a laelng llralland radrstr bulDn should nolbc mad. ar the erp.nsc ol lconomrc (ma nty
3gnc!llLrr.l) slaDr y rd ala
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Origins of land-related problems in mainland Kenya

41 For marnland Kenya, change rn land tenure and related polrcres and practrces

6rst occurred wrth the comrng of the IBEA Co that was mandated by the Bfltrsh
government rn 1888 to admrnrster the present-day Kenya, whrch was th en referred

to as the East Afflca Protectorate and rn the process, to Facrlrtate constructron oI
a rarlway to lrnk Kenya and Uganda rr The company also had the task of rarsrng

revenue to finance Brtrsh admrnrstratron of the protectorate and to accomplrsh
the task, rt encouraged and facrlrtated many settlers of BfltrslT and, to a smaller

extent, Dutch orrgrn, to take up resrdence rn Kenya for the purpose of undertakrng
agrrcultural actrvrtres In the hope that therr agrrcultural productrvrty would
generate much-needed revenue to fund constructron of the rarlway as well as

nnance admrnrstratron of the colony "

4) IBEA Co was unable to admrnrster the terfltory, promptrng the Bfltrsh government
to declare the regron now Kenya a protectorate rn 1895 and on I July 1895 the
Brtrsh government posted the 6rst Governor, Srr ArthLrr Hardrnge, to establrsh a

formal Errtrsh admrnrstratron rn Kenyar! However, de(laratron of a protcctorate
status over Kenya had not conferred authonty on colonral admrnrstrators to deal
wrth land, meanrng that wrthout further mcasures, the admrnrstratron and rts
rnvrted settlers could only acqurre land from natrves through conquest. agreements
and treaty or sale, all of whrch proved rnefl5crent means of acqurrrng land As

already noted, the hurdle was overrome, 6rst, by extensron of the lndran Lands

Acqursrtron Act of I894 to the East Afnca Protecrorate, rncludrng tl're regron now
Kenya, rn 1899 Through tl.rrs prece of forergn legrslatron, the Entrsh admrntstratron
developed rules to gurde rts acqutsttton of land rn Kenya

43 Arnong other effects, the Land Acqursrtron Act of 1894 vested all unoccupred land,

rncludrng all Iands srtuated wrthrn one mrle on erther srde of the Kenya-Uganda

Rarlway that was deemed necessary for the constructton of the rarlway on the
Commrssroner for the Protectorate and lands over whrch rndrgenous communrttes

shrfted back and forth for cultrvatron and grazrng'" The Act .rlso allowed for rht
J(qursrtron of land for the constructton of government premrses and roadsrTln
addrtron, rt empowered the Commrsstoner for the Protectorate to allocate land to
settlers on lcases not exceedtng 21 years.rr

lr

33 L.ys C U.derdav.lopocnl rn K.nya fh. Potncat Econamy ot Nco-co/onr.rsm Bcrk.ley Un,versrty orCaldorn 2 Press (199a) al
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3r C Leys Und.rdev.lop6.nl ,n K.nya lh. pol llc:lecooomy ol n€o-colo. alsm (r99.1 8.d./.I Untt.tsly o( CahfomE Pt.sr2E
35 K.hi C H Paput.lDn Grc*lh Envrcnne^t.l D.gt.d.tDn and Sr.t. Sporso.ld vnt.^ce fh. Case ar t<eny2 199193

lnl€mil,onal Secully ll99!) Vol ?3 (2) al ,06 and Lco C Th. Fathn. or lh. "ProgressNe Farm,rr rn K.nyas U,l o. Acre
Scrtl.mentSch.m. Joun2t at Moden)Atncith Sft/d/rr (t978) Vo 16(,t)al620
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The Land Acqursrtron Act of 1894 had the effect of convertlng all land rn Kenya

that had not been appropnated by rndtvrduals or by the colonral admrnrstratron

rnto'Crown Landl meanrng land belongrng to Her MaJesty, the Queen of England,

whrch she could grant to rndrvrduals rn leaseholds for a term of years or rn fee

srmplere but there was no clarrty on what constrtuted 'Crown Land'for purposes

o[ acqursrtron and use by the growrng number of settlers and rt was lrmrted rn
quantrty for the desrred ends

Further, On 29 December '1897, the 8fltrsh admrnrstrators passed the East Afncan

Land Regulatrons whrch extended (he peflod lease granted settlers to 99 years

The regulatlons also sought to safeguard some areas under Afrrcan occupatron

descrrbed as those lands "that were cultrvated or regularly used by any natrve

or natlve tnbes"10 Alrenatron on such areas could only be permrtted once the

Cornmrssroner for the Protectorate was satrsfied that the land "was no longer rn use

by the nattve or nattve tobes and that the rssuance of the certrficate of trtle would not

be preJudlcral to the natrve rnterests"'1

It appears from rhe wordrng of the East Afrrcan Land Regulatrons of 1897 that rnrtrally,

Enttsh admrnrstrators sought to protect land use and occupatronal nghts of rndrgenous

Afrrcans rn nrarnland Kenya However, the years that followed saw an rnflux of settlers

rnto Kenya, promptrng the government to avatl more land for thetr o(cupatron and

utrlrzatron The colonral government realrzed that the I 897 Regulatrons were restnctrve

srnce they drsallowed the alrena on of Iand under occupatron of natrves or natrve

trLbes Accordrngly, rt enacted the East AfncJ Order rn Councrl rn 1901 to provrde the

Commrssroner with full authonty to alrenate'Crown'lands The Order tn Counctl was

also rnrended to defrne'Crown Land'for purposes ofacqursrtron and use by the growrng

number of settlers beaau!e untrl therl, there was no clarrty of what constrtuted rt

Because'Crown Land'wrs lrmrted tn quantrty for the desrred ends, the Order rn Councrl

also sought to expand the scope of what con strtu ted 'Crown Land'

The Order defined'Crown Land'to rnclude all land under the control of the Queen

through agreement. treaty or conventron and all other lands that she was to

acqurre " By the provrsrons of the order, all such land became publrc land whrch

\r'vas, by the law, under the control of the Queen 'r Howevet the order fell short of

conferrrng drrect authorrty on the Brltrsh admrnrstratron to a(qurre land Therefore,

39

40

12
a3

For l!nh.r r.adrnq se. Okolh Ogendo H W Alrcan Land l.nur. Relorm in AGRICULTUMI DEVELOPMENT lN KENYA 152

(Hcy.r J .d 1976)

Easr Alncan Land RegLrlEl ois
Easl Al.rcan Land R!gLrlal ons
S.cr on 1 o( lhe Easl AJfica Oriler n Councrl passed rn 1901

S.cnon 1 o, rrr. Ea$ Ajrrca Ord.r rn Colncrl passad i 1901

I2l lll ,l I I l" rill) i'rrr\/ll'/' rr ^l l- rrrr'Ll)lLrrr



48

49

50,

rn I902, another ordtnance - the Crown Lands Ordtnance - was passed, whrch vested
power rn the Brrtrsh Hrgh Commrssroner to Kenya Protectorate both to acqutre
land, rncludrng land rn natrve settlements and vrllages and to sell land acqurred rn

freeholds to any settler rn lots not exceedrng I OOO hectares nn

ln the process of passrng, rmporltng and tmplementtng legrslatron, rn(ludtng the
lndran Land AcqutsttroD Act of 1894 and the Crown Lands Ordrnance, the Brrtrsh
rntroduced a new concept of la nd ownersh rp a nd u se, wrth the'C rown'or, rn mod ern
parlance, the state. assertrng rtself as a poltttcal enttty ownrng land rn Kenya and
havrng the flght to grant portrons of rt tc rndtvigual users ln sonre c.tses, llre state
granted rrghts over land occupred by natrves to settlers, $/here such land was
percerved to be owned by tt, the state, on t he basrs of newlv-rntrod uced lcgtslalron

It rs rmportant 10 note, for example, that sectton 3l of the Crown Lands Ordrn,tnce
allowed the Commrsstoner to'grant leases of areas of land contatnrng nattve vtllages or
settlements wtthout specrfically excludrng such vrltages or settlements"The only land
it excluded from leases to be so granted related to the "land tn lhe actual occupatron
of rratrves at the date of the lease" lr has been argued that the farlure of the colonral
government to denne "actual occUpatton" left land that was rn actt]al occupatron and
use by rndrgenous communtttes whrch was, by provrsron of the Ordrnance, excluded
from ahenatron, undehnedn, Thc farlure exposed such land to further alrenatton
and tndeed, rn subsequent years, a meanrng of actual occupatron was adopted and
thereby. the Bntrsh alrenated morc land from Affl(ans In the regron now Kenya 16

\ryrth a lot of land at rts drsposal, the Bfltrsh admtntstratron encouraged many
Europeans to settle rn Kenya.tnd rn order to facrlrtate Ihetr ag CUltural procluctton
to meet the obJectrves already stated, they allocared settler trd(ts of land of up to
I 000 hectares as permrtted by the Crown Lands Ordrnance of j 902 For purposes
of understandrng why certarn areas n Kenya are, to date, prone to land-relatcd
conflrcts, rt rs rnstructtve to note th.tt when European settlers ar ved tn Kenya, they
preferred to lrve In certatn areas that came to be known as the,Whtte Hrghlands,
The areas rnclude present-day Rrft Valley, Western, Nyanza and Central regrons
whrch were consrdered as favourable for settlement because of therr,,temperate
clrmate, fertrle sorl, and relatrvely drsease-Free environ m ent ",

Scclroo I ol lh! Crown L.nds Odlnrncc or 1902
ML X,lson Land .nd th. Krkuyu A srldy ot lhc ret.tonshLD bfrwe.n tand and kkuyu pol,i cal movomFnls (1995) rO(2)rh.
Jo|nalot Negrc HBtory 112
ML Krtson Land and lhc Krkuyu A sludy ot lh. ,ctatonsh p b.tween tand and hkuyu pothca mov.menrs (i995) rO (2) Ih!
Jounalat Negro H\lory 113
CHKahl Populalron GroMh Eiv, ronmc.lat D.gradat on and Stat€.Sponsor.d Votence theCas.orKcny. t99l 93 (tOg!)23
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For further expansron, constructron of the rarlway lrne and the extent of "unused

land" were the marn determrnant of whrch areas became the'Whtte Htghlands''r

The rarlway was essentral to the Settlers stnce rt not only determlned the boundartes

of the 'Whrte H rghlands',0' rt also determtned the usefulness of land slnce "only land

wrthrn reach of lt was regarded as berng of any commerclal usel'50 Desptte the fact

that local communrtres were rn actual occupatron of the'Whrte Hlghlands: settlers

vrewed the areas as unoccupred and thus available for therr occupatton because they

equated uncultrvated land as unoccupred, possrbly because they drd not understand

the shrftrng nature of occupatron of land by both agrarran and pastoral communltres

rn the regron No wonder, 5rr Harry Johnston, a Brtttsh admrnlstrator, descrrbed

'Whrte Hrghlands'at the trme as "urterly unrnhabtted for mrles and mrles or at most

Its lnhabrtants are wandenng hunters who have no settled home, or whose fixed

habrtatron rs the lands outsrde the healthy area "5'

To rncrease and expand settler occupatton and uttltzarton of the so-called'Whtte

Hrghlandsl Bntrsh admrnrstrators applred the full rmport of provtstons of thelr laws,

rncludrng the Land Acqursrtron Act of I894 and the Crown Lands Ordrnance of 1902,

whrch authorrzed them to acqurre land through conquest, sale and agreement but

rhere are rndrcatrons that the plovtstons of thetr laws were not strlctly Followed because

rn some cases, vanous taclrcs appear to have been apphed tn acqutrrng land, tncludtng

tnckrng rllrterate communrty Ieaders lnto slgnlng land allenatron agreements whose

terms and rmplrcatrons they could not and drd not fully understand

Consequently, drspossessrng whole communtttes of therr land set the stage for

some of rhe vrolent conflrcts of land ownershrp and user rtghts that have been

wrtneSsed rn Iecent Yedrs ln Kenya

There a re examples of some of the methods the Brrtrsh appl ed to acqurre land from

rndrgenous Afrtcans They reveal the tnlustlces perpetrated ln the process, whrch,

rn subsequent years, preoprtated vtolent confltcts between affected communltre5

and rndrvrduals and famrlres from outstde of the affected communltles who have

been deemed as unlustrfrably clarmrng land fronl communltres that have already

suf{ered what, rn therr vrew, rs rllegal land altenatton The very act of altenatton of

land was an rnrustrce In the process, several other rnJUstlces and atroctttes were

commrtted aqarnst rndlgenous Afncans by the Brttr.'h, whtch ls why as the country

WTW l"lor gan Thc vfirre H thland s ol K.ny. Vol r 29 No (J!ne 1 963) I he G.ogt.phtc2l Joun.l p9 1 11

Thc boundafics w.r. tor many y.a6 dcsurbed only by r.l.rance lo lwo pornls on lha rarhd.y .l I'r5l lrom Kru lo Fon Lrn.n Inow

Latc \,tclor al and talcr trom Sllran Harnud ro Krbrgon Th. .hgnm.nt ol lh. raihvzy lh.r.for. hclpro lo d.l.rm,n. the ar.rs llrsl

WTU/ Morgao Thr'v\tlrre H thlands" ol Kc0ya vol t29 No (Junc r963) The GcogrrPhtcal Jauxtzt p9111

VwW Morg. n T lr. "vuhrr! ti qhl.nds' ot K.nya Vol 1 29, No (J un. 1 9631 fh. G.ogt.phtc.l Jaumzt pg 1.0
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approached rndependence, large groups of people anxrous for lustrce, such that rf

therr land-related grrevances were not addressed, they were ltkely to resort to self-
help lustrce lt rs rmportant to consrder Enttsh polrcres and laws whrch gurded therr
contestable practrces rn relatron to Afncans'land

55 The laws were, at rndependence, adopted wtth very mtnor changes and by so

dorng, the rndependent government of Kenya appears to Irave rntegrated, not on ly

an alren land tenure on a people who had greatly suffered rts tnlustrccs, but also

embraced the sprrrt of the laws whrch was srngly rn favour of alrenatron of Iand
from Afrrcans for the benefit of the Bltrsh admtnrstratton and tts rnvrted European
settlers Could the sprflt of the laws and, rn cases where legal provrsrons were
adopted verbatLm, the letter thereof also, been the cause of farlure to address land
nJUstrces at rndependence and the subscquent emergence oi officral practrces n

relatron to land that were akrn to those of the colonralrsts? Some rnsrght mrght
allow a deeper understat'rdtng of the root causes of land grabbtng phenome non rn

post-rndependent Kenya and the related vtolent conflrcts

Acquisition of land via agreements

1 904 Anglo-Maosoi Agree ment

The Maasar communtty rematns one of the communttres that has tn post,
rndependence Kenya been engaged rn perennral wars, especrally wrth members
of the KrkuVU communrty over land ownership.rnd use, cspectally rn Enoosupukra,
parts of Narvasha, and tn Molo To a small extent, the Maasar have also becn
pertodtcally engaged rn vrolent confllcts wrth members of the Kula communtty.
therr nerghbours to the south, especrally over utr!tzatron of pasture Iand and
wateflng potnts What could have placed the Maasar communtly tn a sttuatton of
actual or percerved la nd scarcrty to the extent of a rmed conflrct rn case of perce tved
encroachment by members of other communrttes? Causes oF tlre conflrcts should
be understood rn a hrstorrca I perspecttve to factor the root (auses of tnJUstrces that
were perpetrated by rhe Bnttsh and subsequcntly, at rndependence, lr order to
6nd lastrng solutron5 to the problems

The Maasar communtty rs Ntlottc, because of rts movement rnto Kenya from the
nor(h, havrng followed the Rrver Nrle tnto the regron that ts now Kenya Upon entry
rnto the regron, the Maasat orrgrnally occupred the area now bordered by Suswa,
OI-Joro Orok and Ol-Ka lou

58 Berng pastoralrsts, they moved freely wrth thelr cattle rn the areas, espectally
rn search of pasture and therr movement was planned tn a way that allowed

56
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vegetatron rn overgrazed areas to regenerate before movrng back wlth thelr

cattle Because therr populatlon was relatrvely low. it was not drffrcult for them

to move back and forth wrth therr cattle However, lhey lost their land and all

use rrghts to the Bntrsh through a purPortedly stgned agreement rn 1904

ln 1904, Maasar elders, known locally as /a/bons, through Lenana, thetr leadel

entered rnto the first "agreement" wtth the Bfltlsh adnltntstrators rn whtch they

purportedly agreed to surrender therr prtme grazing lands tn 5uswa, Ol-Joro Orok

and Ol-Kalou areas and move to Larktpta 5'? lt ts esttmated that under thrs agreement

approxrmately 1 1 200 members of the Maasat comm unlty and over two m tllton head

of therr lrvestock, lost therr land to only 48 Europeans 5r

Those who srgned the agreemenr on the parl of the Brrtrsh admlnrstrators

consrdered the agreement btndtng, even though the Maasat elders who stgned

Ir purportedly on the Part of the whole communrty were, aPParently, uneducated

and may not have fully apprectated the full rmport of an agreement based on

forergn and customarrly rncompatible nottons of land use and related tenure

Nevertheless, once the agreement was constdered to have been srgned by the

Maasar, ihey were dnven Io Larkrpra, to pave way for settler occupatlon The Maasdl

drd not take long rn therr newfound land rn Larkrpra before they were, agatn, drtven

away, purportedly by another srgned "agreement"

191 I Anglo-Masoat Agteemenl

When the land rn Larkrpra became attracttve to settlers, Maasal elders purportedly

srgned a second agreement wrth the Brtttsh tn l9l 1 tn whrch the Maasal gave away

the la nd rn Larkrpra and, purportedly, agreed to nrove many mrles away to the mole

arrd terrarn of the southern Rrft Valley In the current Narok and Kartado dtstrrcts

Thrs long lourney, coupled wrth harsh weather condrtron, saw the communlty

suffer heavy losses of human lrfe and ltvestock only to settle ln an area wlth scarce

pasture and water resources, not Io mentlon the prevalence of ltvestock dtseases

whrch was worsened by the presence of wrldlrfe rn the area

I

61

62 Realrzrng that the land to the south mrght not sustarn therr ltvelrhood, and

convrnccd of therr rnabrlrty to mrlttarrly resrst their temoval from Latkrpra,

52 See generally FGlr Mukwra Ndah nd. lndrg.no!sn€ss rn Arrrca A Corll€sl.d Lcgal Fr.nrework lor Empowermcnl o,
-l,larg,nil,z.d' Conrnrunri.s (201 1)

53 JM Klopp 'Erhnc Clashes'and Wnnrng tleclrons Th.Cas!oi X.nyas €lccloral D.spolrsm l2OO1) 35 \2) C.Datll. Jounal
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the Maasar challenged the 1904 and l9l l land agreements rn a crvrl court rn

l913,5t dema nd rng that they return to the northern hrghlands as well as recerve

compensatron for the loss of therr lrvestock,t' Among the arguments presented
were that the communrty leaders who purportedly srgned the two agreements
were rllrterate and therefore unable to enter tnto any valrd agreement 55 They
further stated that rommunrty leaders who purportedly srgned the agreements
had not consulted wrth rrernbers of the commut'Ity and therefore could not be

assumed to have acted on behalf of the whole commun ty However, desprte
the actrve assrstance of sym pat het rc Bfltrsh acttvtst s and lawvers, the Maasar lost
the case, Js rt was drsrnrssed on recll'lc,llrtres and recerved no compensatron;/

ln reJectrng therr clatm, the court stated that the Maasat ethntc communrty as

lrvrng v/rthrn the lrmrts of tlre East Afnca Protectorate are not sublects of the
Crown, nor wa s East Afnca B t tsh te rtory East Afnca, the court ma tnta tned, berng
a Protectorate rn whrch the Crown has lurrsdictton ts, rn relatlon to the Crown, a
forergn country under tts protectton and therefore, tts natrve lnhabrtants were
not subJccts owrng allegrance to the Crown, but protected forergners who, rn

return for that protectton. owed obedtence 5' The agreenrenrs were tnterpreted
as, " not (onstrtutrng legal contracts between the protectorate govcrnmenr
and the l\4aasar srgnatofles, but rather, ds treattes between the Crown and the
representatrves of the Maasar, a foretgn tnbe lrvrnq under tts protectton "5,

By coverrng the hernous acts of the representatrves o[ t he Bflt]sh governmen t under
the protectrve umbrella of "acrs of state'i the court found rtself unable to grant
relref to the Maasar plarnrrffs for the serrous damages suffered through deaths of
thetr members and loss of ltvestocl(, among otlrers The court erroneously found
that "acts oF state" could not be sublect of dn examtnatlon by a munlctpal (ourt,
regardless of whether they were'just or un,ust, poltttc or rmpoltttc, beneficral or

l.OEN./ogo&Orhe.svrh.AnarneyGcnrtatLathcrsCN,lCascNogrotlgr2whchsasrircd,nrh.E,ghcoudorEaslAtflca
Proleclorale al Moflbasa(r.Frted,i (1S1j) 5 EALR 70- 80) the Maas.r.esoded lo coun as thc ptattolm wh.re they coutd
channellhc( opposrlEn IorlleoalalL.nalon ollhc rland by lhe colonrahsrs Ihe Maa sar ch.ll.nq.d bolh lhc Br lsh rcprcsentatrvcs
or lhe C.own ind M aar: srgn.lor . s lo thc l 9l r ag re.menl S te. rrcaly they chalenocd lh. vi]hd ry o|h e agrcemcol on th e
g.ound lhal lh. s,0nalores drd noi havc th. aLrlhor ty to ..presenl thc r,raasar lnbc tnvok n9 thc j.ms ot th. 1SO. ag.eemeol
lhey r.qucsled !he co!( lo rssuc an r.lunctLon rastra n.g th. B trsh adrnnrs,relron olfoats .votved kom prcvcnlrng lh.r r.lum
logelher $'h lher hvosloci lo La,k pra I)strrt o. (rom torcrnq thosc s l'. th. D,slrct to mov. oul
See laclsollh.c2rch Ob Nlogc. & Othesv rh. Atloo)ey Gcnetd & Ah.6 Crv,lCas.No gtoi t!12 d
\rhoownslh.Land BloodandSc,ssres'nIh.KenyaRrnVtlley{2OOA) avarabl. alLwrog'.t o,g/r.d.prh/r.drio-owns ih.-
land hlm lzslaccessed on (15 Mry 201tl
The cas. ,s rcprodilc.d rn pan rn Fetrx lruaqza Ndrhrnda tndrgenousness h At.L.a A Conlest.d Legat Frarn.\lork (or

Empowermcnr or Margnilped' Commrn tEs (2a11) At 273 27/
Scelhe.nraclollh.rL,nqnFelrMukwzaNdahhdalndrg.nousncs!rnAhc?ACoilesr.dL€gaFrameworktorEmpow./m.nl
or'Margin.[zed Conrmunrlcs (2011)a! 27r
Fel t M ukwza Ndahrnda lnd,g.nousn€ ss ,n arica A C on i. slcd L.!al F ramcwo,k rcl E Fpow.hc nl o( 

_M arE..[z.d C ommunrlr. s
(2011)aI271 An ambrgu,ry/conk.drct,o. , n the (rt,ng r lhe cas. rctatc to lhc tact .s n.l.d by th. coud lhalalhouqh E.slAn,c.
was a fo.clgn counlry or,lsd. ol thc domrnrons al rhc Errtrsh cro{4. tha Crown orlts rcp/.senrrlrvcs had Lrntrrnrtad polver h lh.
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rnjuflous to those whose rnterests are affected ""0 The Court of Appeal upheld the

d rsmrssal o[ the case by the lower court on the same grounds.

65 Two years after the court's decrston and perhaps, tn recognttlon of the drre

consequences that the two agreemenls had on the Maasat communrty and the

embarrassment that rt mrght have caused the Bflttsh admtntstratton, rt passed

the Crown Lands Ordrnance of I91 5 which prohtbrted land transacttons between

whrte settlers and Afrrcans wlthout the pflor consent of the Governor of Kenya 6'

The Ordrnance also brought all land under the control of the'Crown; rncludrng lands

prevrously reserved and actually occupted by rndrgenous ethnrc communttres and all

lands reserved forthe useofany partrcu lar 'trlbe'61

Acquisition of land through establishment of reserves

66 ln Lnvestrgatrng the causes of land'related confltct tn Kenya, the establtshment of the

so-called "natrve reserves" ls relevant for a vartety of reasons Frrst, the establtshment

of the reserves was another tool applred by the Brltrsh colonlal admlnlstratlon to

further alrenate local communtttes' prtme land, thereby expostng communlttes, over

trme, ro lard scarcrty and landlessness Secondly, the establtshment of reserves for

exclusrve of use specrfrc communttres created a sense - tn the mtnds of communtty

members - of exclusrve domarns from whtch vartous tflbes drd and to date, seek to

:exclude members of other ethntc communlttes from occupatton, to the polnt of

vrolent conflrcts, as clearly manrfested, fot example, soon after natronal electlons ln late

2O07 and early 2Oo8 Further, the establrshment of rese rves a nd con frne ment of Afncan

conrmunrtres therern made rt easrer for the Bflttsh colontal admrntstratton to under(ake

[urther draconran measures agarnst local communtttes and thetr members, rncludrng

the rntroductron of forced labour upon populattons capttvated tn the reserves, whtch

further exposed rndrvrdual communrty members to loss of land and use nghts durrng

long perrods of forced servrce tn European farms, as elaborated next

67 The Bntrsh admrnrstratron'5 efforts to altenale land rn matnland Kenya accelerated

after World War l, when former Brtttsh soldters were encouraged to settle and

engage rn agrrcultural productron actrvrtres and for rhat purpose, they were allowed

to acqurre land, ostensrbly lrom the Crown, at concessronary rates 6'Settlement of

ex-soldrers was facrlrtated by the Ex'Soldrer Seltlement 5cheme and backed by the

Crown Lands (Drscharged Soldrers Settlement) Ordrnance of 1921, Kenya havrng

60 F etrr l,t! kwrza Ndahrnda lnd gcnousn.ss rn Akrca A c onl.sl.d Lrgal Franclvork lor Empon.rmcnl ol Marg,n.lEed' c omm un lrc a

(201r )Ar 27a

61 Crc^vn Lands 0rd,n.ncc ol 1915

52 C,own Lands Ord n.nca ol 1915

53 CBK.hl Populalron Growrh E nv,ron menbl D.gradalDn .nd S Ele'Sponso..d Vrol.nc. lhe C3s. o, K!ny. 1991_93 (199C)23

12) lntcn.uon.t Sec,nry 146
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been declared a Bfltrsh colony rn I920 However, only a lrmrted amount of 'Crown

Land'was surtable for settler cultrvatron and thrs provrded rmpetus for the colonral

government to alrenate more land from rndrgenous Afrrcans, rn areas that were

deemed to be of hrgh agflcultural potentral by establrshrng and confintng Afrtcan

com mun rtres to what was referred to as "natrve reserves "

As was the custom and polrcy of the 8r trsh, a law called the Kenya (Natrve

Areas) Ordrnance, was passed rn 1926 to provrde basrs for the establrshment of

reserves and to confer ofFOal re[ognrtron of therr exrstence ur By then, the colonral

government, had, rn 191 5, amended the Crown Lands Ordrnance whtch brought

all desrgnated reserve lands occupred by Afncans under the control of the Crown,

thus pavrng way for therr varrous [orms of control of not only allocatron and use

of the land, but also movement wrthrn and between the lands, rncludrng forred
mrgratron onto settler farms The 1926 N.rtrve Areas Ordrnance and subsequently,

the Lands Trust Ordrnance passed rn 1930, had rndrcatrons of rntentron to confer

Afrtcans ownersh rp and use rrghts over Iand rn the reserves and to protect the r ghts

by statrng, for example, that rn thc reserves, land was set asrde for use and benefit

of Afrrcan comrnunrtrej for ever and by prohrbrtrng alrenatron of such land except

for publrc purposes, rn whrch case, land of equal valtic was to be srrbstrtuted "5

However, the colonral system of reserves proved to be another tool for alrenatron

of local commun rtres' prrme land

As the Bfltr5h colonral admrnrstratron forced Afflcans rnto rescrves purposely

desrgnated rn margrnal and unproductrve areas whrch were also very lrmrted rn srze,

consrdenng the numbers of rndrvrdual (ommunrty members and the lrkely rncrease

rn therr populatron, tl'rey took over Afrrcan communrtres'land left behrnd, whrcl.r

then formed part of 'Crown Land'to be made avarlable to an rncreasrng number of

settlers ln most cases, reserves wcre desrgnated for occupatron by partrcular ethnrc
groups The colonral government de6ned the boundarres of each reserve and later

establrshed lhe kponde systenr, an rder"rtrfrcatron system, armed at controllrng the
movement of local communrtres arrd lherr rndrvrdual members from one reserve

area to another, Over trme, the systc,rr created, rn lhe mrnd oI confined commu nrtres

and therr members, the sense that the reserves were therr exclusrve domarns

It rs on thrs basrs that such communttres sought to resrst what they percetved as

rn t rusron of therr s paces, by the rntmrgra nt comm u n rtres,66 a notton th at persrsted

6r ML Xisoo Laid end lh€ Krluyu A slud/ ol thc rel.lronsh i] belq!?n land and nkuy! pol,lcal movenerls (1995) r0 (2) Th.
Joiihal or N.gro H srory 115

65 €V,/Smrrh LandrKcny. (1936) 35 (tr0) J.umrlo/,/i. R.ilnt Alnc.n Soc)cV 2a6
66 RcpublcolKcnya R.porlollhcCommrssonollnA!ry,il.LandLawSysl.noll.DnyaonP n" plcs ol a Nal nnal Land Pohcy

Fr.mework Consl(ul,o.al Pos,lon on Land ana N.w lnsl,lulLonal Framework lor Laid Adm,i,s!ralron Na(obr Gov.rnm.nl ol
K.nya 2002
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to the present trme, now mantfested by contentrous relectron of rndrvrduals and
famrlres seekrng to undertake busrness or settle rn areas consldered as belongrng
to other trrbes and forceful evrctron of famrlres and rndrvrdual members of
communrtres consrdered not to belong to a partrcular ethntc communtty, tn

varrous parts of Kenya The Commrssron of Inqurry rnto the Land Law System ln

Kenya establrshed rn'the year 2002 found that rt rs on the basrs of the norron

that reserves were therr exclusrve domarns that communrttes (trrbes) sought and

strll seek to resrst what they percerve as rntrusron of therr space by rmmrgrant

comm unrtres and/or therr members.6T

Acquisition of land through coercive measures

Related to the establrshment of reserves were other measures whose end result

was exposure of rndrvrduals and famrlres to landlessness and poverty - the
rntroduclron of forced Afrrcan labour, forced mrlrlary servrce and forced taxatlon
upon communrtres already held captrve rn de6ned reserves The frnanctal and
polrtrcal measures introduced rncluded the tntroductton of the Hut and Poll

taxes under the Natrve Hut and Poll Tax Ordinance requrrrng payment of taxes

by Afrcans, ti're Masters and Servants OrdrnJnce mandatrng Afrrcans to provrde

forced agflcultural labour to Europeans, the 1918 Resrdent Nattve (Squarrers)

Ordrnance and the ktponde (pass book) system, to mentron a few Moreover, as

Afrrcan p6pulatrons rncreased, the reserves, rn trme, became overcrowded and

could not arcommodale all communlty members and yet movement from one
reserve to another was reslrrc(ed

71

72 ln order to create a large, cheap Afrrcan labour force to serve as agrrcultural

labourers rn settler farms, the Bfltrsh colonral admrnrstralron rmposed taxes on

rndrvrdual Afrrcans and tax had to be pard rn the Entrsh currency, wh rch could only
be earned by employment rn the servrce of the Errtrsh and the only employment
avarlable for most Afflcans already quarantrned rn the re5erves was labour on

European farmsor ln many (ases, Afncans were also forcrbly captured from the
reserves and compelled to provrde labour on European farms, whrle other captrves

served rn the Britlsh mrlrtary "'

67 Rcpublc ol Kcnya R.por1 ol the Cornmrssron ol lnqurry rnlo Land Law Syslem ol Kent. on Pnnc ples ol a Nalronal Land Polrcy

Fr.m€wo( Consl,lul,onal Poyl,on on Land and New lnslrlulronal Framewort lor t2nd Adm,n slrnlDn Na(ob Gov.rnrn.nl ol
K.ny.2002

6C Thcsc trnanoal anc polrlEal measures nclldad lha mlroducrron ol thc Hut and Poll l.r.s !nd., lha Nalrv. Hut and Pot T.r
Oril n.nc. lhc Man!rs and Scrv.nls 0rdroanc. lh. 1911 Rcsrdcnr Nalr!. (Squarr.rs) Orornancc and lh€ X,p.rd. (pess boor)
syslern lo,ncnlon a lew

69 Thrse lln.nciel aod po r(?l measures rncluded lhc nlroducron ol th. Hll and Poll l:rcs lndcr lh. N.lrv. Hul and Pott T.r
Ordin2nc. th. Man.rs and Servanls 0rdrn.nc. lh. 19ll R.s1d.nr Nalrlc (Sqlarrc6) Ord'n.nc. arrd lh. rcp.ndc (pass bookl
syslcm lo rncrnon a llw
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Stnce most of the pastoralrst communrtres rn the'Whrte Hrghlands'drd not have

cultiva(ron of land as an establrshed practrce, lhe colonral admrnrstratron resorted

to forced recrurtment of Iabour from the other areas, Central, Nyanza and Western
provrnces, whrch saw mass mrgratron of the Krkuyu, Abagusrr, Luhya, and Luo as

'squatter'labourers on settler farms 7c As rndrvrduals entered rnto forced labour,

they and rn many cases, other members of therr famrlres, lost therr lots rn the
rncreasrngly crowded reserves lmmrgrant commurrtrcs wcre also vrctrms of land

alrenatron, havrng lost their Iand to the European settlers rn other parts of the
'Whrte Hrqhlands'7r

74 As the popu latron of Afrrcans rncrea sed rn t he reser ve confi nement, fam tltes suffered
land scarcrty and landlessness, many endrng up as squnttpr l.rbourers on European
farms to eke out a lrving, lt also resulted rn subsrstence productron pressures on
land whrch had negatrve rmplrcatrons for the lrvelrhoods of A[rrrans, especrally

because natrve reserves consrsted of large numbers of pcople concentrated rn

small land areas to allow rntensrve and extensrve extractron of land resources rn

thesettlerfarmsThecapacrtyofAfrcanstopurrhaselandelselhere,vascurtarled
by a blanket prohrbrtron of Afrrcan cultrvatron of rash crops and rearrng of graded

cattle as a way of shreldrng European scttlers from economrc competttron

Acquisition of land through forced evictions

75 Evtdence obtarned throug h testtmon res of aflec ted comm u nrty me rnbers rnd rcated

tlrat a number of Afrrcan communtttes lost therr land to Bfltlslt settlers through
forced evrctrons lt emerges from the evLdence that the Brttsh applred a number
of tactrcs to 6rst ga n acceptance by Afrcans and then use thel acquatntances
to better understand communtty mernbers enor rg h to develop strategtes for thetr
eventual evrctron from prrme lands

76

Forceful eviction of the Talai, Pokot and Turkono

Three of the communrtres that suffered loss of land through such srhemes are the
Talar, a sLrb-trrbe of the Kalenlrn communrty, and the Turkana ln hlth cases, wl'Ite
settlers who came as etther tnvestors or mtsstonales esl.rbltshed thetr homes tn
close proxrmrty to Afrrcan famrlres and 6rst developed fflenclly rnteractrons wtth
the Afrcans, characterrzed by grvrng of free grfts to thc A[rrcans rn crrcumstances
shrouded rn false relrgrous prety

70 CH Kehl Popula|on Gro$,1h Envtronment.l Degradanon and Slar. SDonsor.d Votcnc. th. Cnse ot (enya 19gt-93 (1998)
2312) lnt..r,rtol.l S.Euntl 106 Human Rghts /Arnca V\bkh D,vrd. and Rrrt. State Spo.sored EthfcVot.nce rn Kcnya
(Nove-b.r 1993) dudrn 4tgh's W.k n 23

71 CHK.hl Populal on Growlh Envrcnm.nta O.qrada|on .nd S la t.-S ponsor.d Vol..cc lrcCascotK.ny. r991.93 (1998)23
12) tntc nt.tion.l Sccunly 106 quolingAlr ca l^hl.h Xenya T2krng Lrbed.s p 2
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77 Once they garned acceptance and trust of local communrtres, the settlers advanced

therr schemes to requests for farm produce from Afrrcans and eventually, followed

by demands for lrvestock and lrvestock products and, where famrles resrsted,

confiscatron of the products ln some cases, Afrrcan communrtres lrvrng rn close

proxrmrty to Europeans makrng such advances fled therr homes and farm lands

when the settler demands became unbearable, whereupon, the settlers took over

rherr pflme lands ln other cases, Afrrcan resrstance of whrte settlerdemands caused

the settlers to forcefully evrct them from therr homes and once they vacated thelr

land, the settlers took them over wlthout compensatron or consrderatron of therr

plrght at all The irtuatron rs best descflbed by the testrmony of John Auta Asrlr below'

The (olonralrsts came as rnvesto15 and mrssronarres They burld therr houses on top of

the hrll Durrng that trme, the communrty was attracted (o known whrte persons Fr15t

of all, they drd not under5tand each other because therr languages were drfferent The

colon alrsrs used to speak rn Englrsh whrle lhe local people used Io speak rn Krkuyu and

Kamba languaqes They tfled berng fnendly by u5rng rehgrous phrases They burlr therr

houses near Ihat communrty Dunng that trme, the Iarms were so brg that some of lhem

were nol used Frrst, they ured berng fflendly by grvrng sugar to Matongoro and Mr5oonl

(omnrLrnrtres rn Garech, ler cho, f,4tr Mnro]a and olher nreas They even taught them

how to rnake sugar They artracted the con'rmunrty very much lhey started to ask them

about therr ways of Ivrng They 5tarted sendrng them to Ihe (ommunrtres to a9k for

mrlk They would use senten(es such as "Srr, I need mrlk" The communrty used to lhrnk

thal rhese people were only berng trrendly fo the communrly Later on, terrble thrngs

started to happen The.olonralsts sta ed a5krng for cows so that they could slaughter

for rherr v srtors Thrngs started Io become ternble because there were people who

used to bctray others rn the communrty Thc Englrsh people started usrng such persons

to solrcrt for cows 5o, there emerged a slruggle between the lo(al communrtre5 and

the Enqlrsh people That v,ras when thc (ommunrty de(lded Io move further away, and

thelr frendshrp wrth the Englr5h people stopped at that rrrne The colonralrsts started

grabb nq the land of Ihe communrtres and even took the[ anrmals by force They started

sayrng tlrat all that properly was therrs /)

For the rndrgenous commun rtres that attempted Io resrst the oppressrve rnteractrons

of whrte settlers and foughl back, such as the Pokot and the Talar, the manner of
forced evrctron attracted drre consequences The colonral government responded

wrth great force and evrcted them from therr land, wrth lhe Pokot betng drrven to

Uganda whrle the Talar rlan members were forced to move far away from the Rrft

Valley to Gwassr rn South Nyanza The testrmony of Davrd Nasura Tuwer, on behalf

of the members of the Talar clan, explains the tnbulatrons that the communrty

underwent and the effects of forcrble evrctron that they suffered as follows

78

i2 TJRC/Hans.rd/Plblrc H.ar nq/Muranq r/ 10 Nov.mblr 2011/p 21 p2ra 1 {
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Our forefathers resrsted the colonraltsts and were erther extled or rmprrsoned The most
rnterestrng or sad thrng rs that never tn the htstory of Afrrca regardrng the European
rntrusron has a whole commun ty consrstrng of chrldren, women, old men and even
anrmals been exrled They were not gtven a chance to defend rhem5elves rn the court oF

law Normally, leaders would be exrled orlarled lust hke Mzee Jomo Kenyatta and Nelson
Mandela of South Afflca But rn thls case, rt was hundreds of rnnocenl people Thrs was

the worst volatron of human flghts by tlre (olonral qovernment They [the colonral
adm nrstratorsl chased them Imembers of the Talat clan] lo Gwassr tn Sourh Nyanza

whrch rs a dry pla(e wtth ltttle rarn and rs rnfested wrth tsetse flres, snakes and other
anrmals ln Octoller, 1934, the Talar trekked for I3 days from 5ondu, near the Krpsrgrs

boundary to Gwassr Wrthrn tlrat penod, l4 women who were pregnant mlscarned whrle
cows, sheep and goats dred several Talar women and chrldren dred as a result oI lhe
Gwassr bug Tllat conhtms that lhe colonral government wanted those people to dte
Thc Brrtrsh Colonral Government uprooted rhe Talar frorn thc prcsttgrous posrrrons of
leadershrp to de5t tLrte margrn.llzed mrno ty gro!Ds that have ltcen relegated Ironr the
lc.dershrp and reduced to useless bcggars Thcrr posrtron bcfore the.olonralrsts was

cqLrvalent to the B trsh Royal Famrly and Uganda's Kabaka Klnqdorn 'r

The evrctron of the Talat clan was apparently effected under the Larbon Removal
Ordrna nce of I934, wh rch conta rned harsh provrsrons for [orce(ul evrctron of Afrrcan
communrtres, dtrectrng those removed, as the Tald

to the setilenrent area and compulsory settlement In the "rocky .1rea wrth hrgh htlls,,on
the shores of Lake Vtcto(a and Munq'o Bay ,.

On the basrs of tts provtsrons, the Talat appear to have suffered the worst forn.t of
human of human nghls depnva(ron rn Kenya 71

To ensure that reststant communtttes such as the Talat dtd not return and as a way
of guaranteerng securrty of persons and property to the European settlers and
that land alrenatron from Afrrcans to whrte setrlers proceeded wrthout hrndrance,
the colonral government establrshed a number of poltce forces and secunty

T ,.0
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TJRC/Hansard/Pubrr Hernng/Ke, cho/r9 Scpt.nrbcr 2011/p 5r & 55
Thc La,ho. Removal0rdrn,,nc. (193r) (K.nya) s.clron 7
llnd.r lhc Ordrnance lhe Prosno.l Commrsson.rs ot R t Valley and Nyanra w.rc granteC \w€apnE po\vars ro tak. rha
linga.pnnls olaltth. memb.rs olha lalarctan torthc purposcs olcomprlng. raqslaf Tha pC had th. po,ro.s to denrand ans*efs
lo qLrcslrons o( ancaslry lrom .ny person suspcctEd to ba a T.ta and hc alonc, cootd dect..e onc ! La bon and.alse hrm lo b.
removed lo Gwasstor olher concanlralron camps
'Any pc.son wio ls aggrevcd by any enlry rctalrng lo hrm or hrs famrty mad. or proposed lo be mad. h. regrsl.r rray appaallo
lhe PC .gernslsuch.nrry'rcads sccr on E (5) ot Ihe ord nancc The taw tudh.r gavc lhc pc powers to.$abhsh concenlral,on
crmps lo collccl and delah lhc Larbo.s and lhcrr t.m[cs lhcrem rnd also orqan]sa compulsory movem. nt olthc Larbons and th.r

Seclron 1 0(c) ot lh. Ordhan( c was h.anl lo dclcr any .scrp. .s rh! PC was Evcn powers ro _To .irrnqc lor ih. 0 ar d,ng ot I he
la6ons and lh.r lamrhes n camps or tcmpor.ry hattng ptaccs to pr.venl thcll .sc.p. .

Th. Law was vcry harsh on any member ol lhe clan who wlhheld any rnlorm.lror conc.rnlng rhe r par.ntaq. aid anceslral
backqround and provrded Ior Ihe a ast olsuch ndvrduals wllhoLJta watr.nlvrho upon convrcnon coLrld bc la ted tor srt monlhs or
lined a mar mum or Sh 3oo
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formatrons wh rch rncluded the Whlte 5et(ler Regrment, Polrce Reserve, the General

Servrce Unrt, and the Home Guard untt The forces were notorlously assoclated

wtth severe physrcal assault of communtty members prlor to evrctlon from thelr

land 7o The Home Guard untt grew rnto a formldable counter-Afrrcan lnsurgency

force under the control and command of chrefs, the provtnclal admlnlstratlon and

local settlers 77

Forceful evtctrons of the Elgon MoosalSaboot

The Sabaot, as they are wrdely known rn Kenya today, offer the clearest example of

a people rn Kenya who have, tn the recent past, organtsed what mlght approprlately

be referred to as a'trbal army'to fight for land-related rnlustrces, especrally forceful

evrctron and acqursltron of therr land Although most Kenyans may be famtlrar wrth

the rnternal wars waged by the Sabaot Land Defence Force (5LDF) rn recent years,

especrally tn 2008 to 2010 to evrct those they percerve to have erther dtrectly rllegally

acqurred therr ancesrral land or asststed members of other ethnrc communltres to

acqurre therr land unlustrfiably, few people, rf at all, are aware that srnce the perlod

of colonralrsm, the Sabaot have suffered systematrc forced evlctrons and rllegal

alrenatron of therr land, frrst, by the Brrtlsh and later, by officrals tn subsequent post-

rndependence governments The Sabaot's plrght rs hereby elaborated rn the hope

that tt wtll elrcrt rmmedlate government dctlon to address both past and recent land-

related lnJUstrces tltat members of the communrty have been sublected to ltcomes

out clearly that had the prevtous post-tndependence governments addressed the

land-related rnrusttces that the Sabaot have suffered, the country would not have

experrenced repercusstons o[ the self help measures of SLFD

As early as 1 91 3, the Sabaot, then known as Elgon Maasat, suffered forced evrctlons

by the Entrsh settlers who ordered them to move out of Trans Nzota to pave way

for whrte settlements 'u ln 1914, the followrng year, forceful evrctlon of the Sabaot

communrty was rntensrfied by settlers ln an operatron duhbed, "Elgon Kwendo

Operotpn" whtch tnvolved, among other thlngs, conflscatlon of lhelr llvestock

whrle the lrvestock belongrng to Afrrcans who collaborated wrth the Brrtish were

spared, rn order to force the communlty to move further away from Trans Nzola,

whrch was thelr homeland 7e

Forceful actLons targettnq the whole communtty were complemented by actrons

targetrng key members of the communrty who were deemed to be occupytng

82
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G.rlzel Ch€rry Th. Pollics ol ln&p.nd.nl X.nv. 196!l (N. robr 1970)pp1!5
S.c G.nzc Ch.rry Ti. Pohl,cs ol lndlplnd.nl Kenv: 1963_E (Nairou 1970)pp 115

Th. cvrctron ls rccognrz.d n Gazart. Nol[c No 41Eoll1lhJ!nelg32whchd.lArlslhelnd'ngbylhscanercommssrcn
The tndrgenoue Etg;ny-Measar (Kon y) Sabaors [r.mor.ndu n Pr.s.nled lo lh. TJRC al Krt.le T.ans Nzora Counly, 2olh ocloblr

2011 al pagc 16 (TJRCjKTUooI (Exh b l,
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pnme land For example, tn I920, Sabaot Chref Kasrs arap Krpkwembor was forced
to grve hrs homestead to a Mr Arthur M Champron, the Frrst Dtstflct Commtssroner
for Trans Nzora Drstnct, to establrsh an admtnrstratton cenlre, and hts homestead
later became the DC! office ro

Between 1921 and 1922, more members of the Sabaot communtty were moved
out of Trans Nzora after the land they were occupytnq was declared part of ,Crown

Land' The rest ofthe people were forcrbly recrutted as farm labourers for Europeans
ln 1924, all of the members of the communrty who had, for one reason or anotl.rer
remarned rn the reg on were declared sqUatters tn Trans Nzora When, rn 1929, ..ln

opportunrty became avarlable, tltey were the 6rst Afrrcan cotnmLrnrty rn the regton
now Kenya to present thetr clatms to the Ca rter Commrssron on la nd that had been set
up by the 8flttsh !r Howevet although rhe commrsston, headed by 5rrWrllram Morrrs
recommended that the communlty be grven 8O,OOO hecra res of land rn compensarron
for lost land and two mtllron pounds rn compensatton for lost lrvestock and homes.
the recommendatton was never honoured lnstead, the commLrntty was further
dtspossessed when rn I 931 , the thcn Drstflct Commrssroner, John Lronel Bretl.terton
l-lywelyn, moved 2OO menrbers of the tflbe wrrh therr 5,600 heads of cattle to Seber
country (Drstrrct) rn Uganda whrle between l2 and l5 rematnrng famrlres were sent
off to tl're l\,4aasar reserve tn Narok andWest Suk (pokot Drsrfl.r) r)

The srtuatton of the Sabaot rnclud rng therr lrvelrhood was worsened by the fact that
when, rn 1938, a Natrve Land Trust Ordrnance was passed for the purpose of settltng
Afncan communrttes that had been cirspersed and detnbalrzed through forceful
evrc(rons, no reserve was establtshed for the Sabaot/Elgon Maasar B Moreover, rn
1940, male members of the Sabaot rvere delrberately recrurted as carner corpse
whrle therr wrves were encrypted rnto forced Iabour force for whtte settlers',

Dunng negotratlons for rndependence, the Bntrs h governmenr and representalves
of Kenyatta's government that was to ta ke over govern a nce agreed to resettle Afrrcan
communrtres that had been drsplaced by whrte settler actrvrtres rn the country To

9rve pre-emrnence to resolutron of therr grevances over land. the Sabaot, then
known as EIgon Maasar, were represented tn I_ancaster House conferences where

Thc lndrg.nous Elgony-llaas., (Kony) Sabaots r,temorandum presenlcd rL tfc TJRC .t Krtalc T,.ns Nzo,a County 2oth Ociob€r
20r r ar pagc r7 (TJRc/KTL/oo1(Ethbts)
Th.l.dg.nous Elgony Ma.asar (Konyl Sabaot Mehora.dum pres.nled ro lhe T tRC at Krta . T.ans Nzora Cornly 2orh Octobc.
2011 ar r7 - 19 (TJRC/KIL/CIO1(Erh,bls)
Th. lndLg.nors- E lgony-M aasar ( Kony) Sabaot Ntonror.ndum pr.senled to lhe TJRC ar Krtal. Trans Nzo,a Cornty 20lh Oclob.r
2011 al 19 (TJRC/KTL/001 (Exh b s)

-The 
lnd g.nous_ Elgony-Maasa (Kony) Sa baol tlemorandum Prcse.ted lo lhe TJRC al K tate Tr.ns Nzoa county 2olh Octob€r,01 . a,19 trJBCfi] L/oo, rLrrrb ls)

-Ihc 
lndrgenoos- Elgoiy Maasa (Kony) Sabaol [t.morandum Preseri.d to rh. TJRC il K]latc Trans Nzora Counly 2olh Octobrr

2011 al 19 (TJRC/KTL/0o1(Exhrbrls)
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Ir was agreed rn 1961 and I962 that land that had been forcefully taken away from

Afrrcan communrttes, rncludtng the Sabaot, would be restored to them Kenyatta

who was to become the first presrdent affrrmed the agreement on 5 February 1962

upon hrs return from London by statrng that

Katrka katrba mpya, serrkaltyenu tmeahtdt krla 5ehemu ya nchl, kama nlya Maa5al,ltakaa

kama rlrvyo, rkrtawalwa na Maasalwenyewe kama nlya wa Nandl, wa Nandrwatalawala

rnchr yao, hryo nt kusema, ardhtyao Hakuna mtu k!Ioka,nle kwenda ktLnyakua maltyao

Mashamba yao nt shaLrr yao kulua watafanya nrnl nayo 15

Kenyalta's senlrments and pledqe echoed the lntentlon and measures that the Brrtrsh

government had establrshed to resettle Afrrcan communttles that were evlcted

from therr homelands duflng the cotonral admlolstratlon whlch had, by the trme

of the negorratrons, also establlshed a Mlnrstry of Lands and Resettlement for the

purpose of reseltlrng Afflcan communtttes lhat had lost therr land to whtte settlers

through forced evlcltons However, Kenyatta never honoured the promrse. lnstead

of resettlrng the Sabaot communtty tn Trans Nzota, parts of Trans Nzola Dlstrrct,

rncludrng Uasrn Glshu Dtstflct (now, Lugarr), were carved out and made settlement

schemes for members of the Luhya communtttes from North Kavlrondo16

Members of the Sabaot communtty clatm that, rn an unexplatned change of mtnd,

rhe Kenyatta admrnrstratron not only changed the name of the Mrntstry of Lands

and Resettlement to the Mrnrstry of Lands and 5e'ttlement, for whrch the Sabaot

strll demand an explanatton, but also "factlrtated the re-grabbrng of the Sabaot

homeland by Luhya polrtlcal allres of both Kenyatta and Mot, tncludtng Mastnde

Mulrro"'? lt was shocktng for members of the Sabaot rommunlty that ln 1963,

when Maslnde Mulrro became Member of Parllament for Kttale East, he moved to

Trans Nzora in the Rrft Valley Provrnce tc campargn for or advance the lnlerests of

the Bukusu comrnunrty who, by then, oc(upred Parts of former'Whrte Htghlands'

farms that had been folcrbly taken away irom the Sabaot communlty,s'

By the trme Mor took over power, some members of the Sabaot communlly had

settled at Krboroa as a result of forced evlctlons durlng the colonral perrod " A head

count conducted rn 1987 by the provrncal admlnrstratron rn efforts to re-settle

Thc tndrg.noos- Etgony t,laasar (Kony) S2baot M.nrorendum Prcscnled 10 lhe TJRC al Kllal. Trans Nzora Couniy ?olh oclob.r

2011 al20 (TJRC/KTUoo1(Erlr b It
Thc lrdrg.nous- Elgony Maas. (Konyl SaDaol M.morrndum Pr.srfled lo lhc TJRC al K lalE Tra.s Nu oE County 2Olh Oclob€.

20r1 al r9 (TJRC/KTL/001(Exhrb ls)

Th. tnd g.nous, Etgory-M aasaL (Kony) Sab2ol l emorandLrnr Pr.s.n!.d lo lh. TJRC el K(.1e, Trans Nzora County 20lh Oclob.r

2011, al l9 (TJRC/KTU001 (Exlr brls )

Th. tndrgenous- Etgony-Ma2sar (Kony) Sab.oM.rnorandum Pres.ni.d lo lnc TJRC alXrlale Trans Nzoia Counly, 20lh Oclobef

2011 2r 20 (TJRC/KTL/001(Erh'blls)

Thc lidrg.nous- Etgony.l,taasa (Kony)Szbaol Mcmorzndum Prcsanlcd lo lhe TJRC al Klalr Trans Nzoa CoLrnlY 20lh oclob.r

2011 rl20 (TJRC/KTL/001(Exh,b ls)
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membersofthecommunrtyfoundthatI062famtlreshadsettledrnKrboroa However,
tnstead of affirmtng therr re-settlement tn the area, the provrnctal acJmrnrstratton
evrcted (hem after the count and rn the process, they were scattered, some lrvrng
rn forests, others tn tradtng centres, whrle some ended up as farm labourers.qo Thus
Mor's admrnrstratron farled to recognrse and address the communrty,s land problem

9l Apparently, members of the Sabaot communrty had very hrgh hopes for fhe
addrcssrng therr land gflevances through a new nattonal ronstrtutton Duflng the
Natronal Referendum held rn 20lO, they voted tn favour of a new Const tutron
thal would establrsh a Nattonal Land Conrmrssron to address the htstoflcal Iand
rn,ustrces that they have suffered over the years'r However, to thetr dtsmay, rnstead
of resolvrng therr land gflevances, the government, rn February 2Oll, brought
tnternally drsplaced persons (lDPs) to settle on part of the rr land rn Chepchonra,r)

92 The foregorng analogy of the Sabaot's land problem rnclrrates that when members
of the communrty 6nally decrded to take matters rn therr hands to resolve thelr
problem through self-help measrrres, they had valrd reasons for dorng so
I herefore, rt rs very unfortunate that the Mwar Krbakr admtntstratton responded to
the problem wrth brufal force lhat was never complen]ented by any meanrngful
efforts to address the root causes of emergence and actrvrtres of the SLDF

Land alienation and displa(ement by multinational corporations

93 Apart from the colonrar admrnrstratron and rts wr]rte setrrer demand for land,
multrnational corporatrons, many of rvhrch had European origrn. also contnbuted
to drsplacement and landlessness of Afrrcan communtttes, cspectally tn Kerlcho
and other parts oF the Rrft Valley ln vaflous parts of Rrft Valley, especrally rn
Kerrcho, such companres acqurred large tra(ls of land that was rnrtrally meant for
thc resettlement of Afrrcan communrttes tn the ar ea for culttvatton of tea ,r

94 Companres that were allocated most of the productrve land rn the Rrft Valley rn
1923 on lease for 999 years were, notably Jame5 Frnlay Conrpany Lrmrred (fornrerly
the Afrrcan Hrghlands Produce Company Ltd) and Unrlever Kenya Ltd (l,ormerly
Brooke Bond) These companres, among others, acqurred land at the expense of
the locallandless Afrrcans rn rhe affected areas

90

9l

92

93

-Ih.lndrg.nous- 
Elgony-M.asar (( ony) S. baol M cmor.ndum pr.s.nl.d Io thc TJRC at Krtat. Trans Nzoa Counry 2orh Oclob.r201r al 20 (TJRC/XTLTOOt{Exhrb,rs)

_Thc 
lnd S.nors, Elg€ny,Maasar (Kony) Sabaot Memorandum pr.s.nt.d to the TJRC al K tate Tr.ns Nzora County ZOlh Ocrober2011 et20 ITJRCfiTL/001(Erh brls)

-Th. 
lndrg.nous- E lgony-MaasaL (Konv) sabzol t\rEnlorandum Pr.s€nled lo lh. TJRC .t Krtalc lrans Nzora counly 2olh octob.r2011 al 20 (TJTCXTL/Oot(Erh,brrs)
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95 Land leases granted to the companles by the colonlal government was also for

very long perrods of ttme, berng 999 years from 1923, yet the leases covered

very large tracts of land that should have bene6ted the landless at lhe trme of

altocatron and provtded room for local communlty expanslon necessltated by

populatron growth e' lt rs recommended that on the basls of permtsstve provlslons

oI the (urrent Constttutron, the 999lease perrod should be revtewed with a vtew to

reducrng rt to no more than 45 Years

Land alienation during the Mau Mau movement

96 Repressrve tendenctes of the Brltrsh, especlally forced evrctron of Afrtcans from

therr homelands, coupled wrth altenatlon of evlctees'land, whrch was made

worse by, among other thlngs, the suffertng of Afrtcans tn squalld condltlons ln

the overpopulated reserves and restrrctlons on African commodlty Productron,

precrprtated an Afrtcan freedom movement rn the nature of a land and freedom

a rmy, known as Mau Mau '5 The Mau Mau, wh lc h com prlsed members of a nu mber

of Afrrcan ethntc communltles that l'lad, among other thlngs, been dtspossessed of

therr land, under the leadershrp of members of the Krkuyu communrty, launched

severalvtolent assaults agalnst officers servlng the colonlaladmlnlstratlon ln Kenya

and therr Afrrcan collaborators, tn a btd to recover thelr land and regatn freedom

from oppresston'6 Attacks organrzed largely rn forest areas and staged by the

I\4au Mau prompted the colontal governr'l'lent to declare a'5ta1e of Emergency'tn

Kenya rn 1952 and that provrded the colonral admlnl5tlatron another chance to

unlustrhably alrenate Afrrcans' land

97 Duflng the emergency pertod, persons suspected to be members of the Mau

Mau movement were etther krlled, detarned or repatrlated from therr settlement

schemes, rncludtng Olenguruone Settlement Scheme tn Nakuru, Rrft Valley, from

whrch some of the members of the Mau Mau were repatrlated to Central Provrnce

98 Under the gurse of the declared State of Emergency, the Brrtrsh colonral

admrnrstratron took draconlan measures aga ln st Afrtcans. tncludtng repatrlatlon

from therr settlements, arrest and detentlon of members or sympathlzers of

9l
95
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the Mau Mau. Land was alienated from those associated with the Mau Mau and
allocated to those who were loyal to the administration as a punishment for
what it considered as acts of terror against the settler community.e, Thus the
Mau Mau movement attracted further African land alienation by the colonial
administration and attendant landlessness and destitution because when Mau
Mau fighters and their collaborators returned from war, they found that their
land and other property had been confiscatecl by British administration loyalists
including'home guards'and the provincial administration. lt is noted that the
declaration of emergency also, as a colonial measure, permitted the colonial
administration to suspend hearing and determination of land-related suits in
African courts through the enactment of the 1957 African Courts (Suspension of
Land 5uits) Ordinance, which made it impossible for affected Africans to present
their claims in court for red ress a nd thus foreclosed their rig ht to justice in respect
of land ownership and utilization in the colonial period.rr

97
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gg. The srgnrfrca nce of loss of tand th roug h alrenatron durtng the Ma u Niau movement

Ires not only tn lts preclprtatlon of land scarcrty, landlessness and destltutlon' but

also rn the fact that lt precrpttated rnter and rntra-ethnic tensrons and subsequent

vrolenl conftrcts among ethnlc communltres, tncludtng the Krkuyu and between

the Krkuyu and Maasat and the Kaleniln before and after lndependence ee Some

of the then precrpltated land-related vtolent conflrcts have been wttnessed

between the Krkuyu and rhe Maasal tn Otenguruone and also between the

Krkuyu and the Kalenlrn ln lhe Rrft Valley, even as late as the year 2008 That

sard, rt rs worth notlng that tn post-rndependenl Kenya, certaln factors emerged

soon after tndependence that have fostered and worsened lnter-ethnlc land-

related conflrcts ln the areas ctted, among others, ln the country For a better

understandtng, the factors are elaborated rn followrng se(tlons of thls chapter

Land alienation and the Swynnerton Plan

l0oTheMauMauuprlsrng,betngtheonlyConcertedanddetermtnedvloIenteffort
by Afncans from across the ethnlc dlvlde - wlth sustalned lmpacts on whlte

settlers Stnce rnvaston by Arabs at the Coast of Kenya to galn tndependence

from colontaltsm - compelled the Brltlsh colontal admtntstratlon to reconslder

therr poltcres and practlces ln relatlon to Afrrcarts'land, apparently to make land

concessrons to Afrlcans ln that regard, a poltcy rn the form of the Swynnerton

Plan was developed rn 1954 whlch stated that the tradrtronal syslem of tenure .
rn Afrtcan reserves promoted fragmentatton of the land holdlngs lnto smaller

and uneconomtcal land unlts foI productlon and sought to provrde soluttons

to Inprove and make Afrtcan land tenure systems contrlbule to the economlc

developmentofthecolony'tJForthefrrsttlme,thecolonraladmrnrstratron'
(hrough the Swynnerton Plan, allowed A[rtcans to not only buy land and acqutre

trrles to tand rn rhe whrte Hrghlands but also, facrlrtated the acqursrtron oI credrt,

and removed the restrlctlon on the cultlvatlon of export crops by Afrtcansrur

However, the Swynnerton Plan generated serrous negatlve consequences' whtch

are, to some extent, strll bernq felt rn Kenya to date, as the followrng paragraphs

reveal

101, Measures thal were provtded for and rmplemented under (he Swynnerton

Plan iarled to properly factor Afrrcan's wtdespread customary land tenure

and rntroduced a tltle reglstratlon aspect of a colontal land tenure that was

both alren and rncompatrble wrth Afrlcans'land holdtng, use, dlstrrbutron and

99 .lw$bkhungu ClluggrnsAENyuiun L.nO lrnulc end llolenl

1OO The Swynncnor Plan wzs nam.d allcr R J r't Swynn'r1on lh!

101 cHKahl Populal on Grosth Envnonnr€DlalD!gr.delron 
'nd

\2) 1n!., n.t,on2l Sccrtttv 107 K Kenvrnga LandR'dslnbullon

Iow.ds gr?rr.r conscnsus (2010) 92

confl cr n Kcnya (2ooE)Arnc.n Ccnla- lat T?chnatogy Studtcs 2

thcn Assrst.nl D(eclor otAgncullur. who dcngn.d I

Srar!-sponsorcd Molcncc lh. Casc ot Krny. 1991_93 (1990) 23

n K.nya rn H P 8 Mkh 2e El rl ledr\ Agttculur2l l2td Gdtslnbulton
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transmission customs and practices. lt also failed to recognize and redress of
previous cases of Africans'land alienation by both the British and Arabs and
resulted in more landlessness and scarcity in many areas and communities
across the cou ntry.

102. The Swynnerton Plan provided fo1 among other tlrings, a process of land
adjudication, consolidation and registration of adjudicated parcels of land in the
names ofthose identi6ed as owners.,.: However, under the plan, land was registered
in the names of present male-heads of households who were conferred use rights
without recognition of use rights of female heads of households whose husbands
were still operating in the Mau Mau, largely outside of designated settlement areas.
It did not also recognize the use rights of those whose husbands had died - some
of them at the hands of the Eritish and female relatives who had use rights over the
land.ro3

Effects of colonial land laws, policies and practices

103, ln a number of paragraphs in tlre foregoir.tg section, a various impacts of
colonial land policies, laws and practices on Africans and their land ownership
and use rights have been explained in the expectation that it provides the
basis for factoring the injustices in current measures for redress. The discussion
reveals, among other things, that colonial policies, laws and practices had both
immediate and long,term effects on African communities, including permanent
displacement. They furtlrer created arbitrary ethnic specific boundaries, thus
generating a notion of exclusivity o{ land rights by certain communities in certain
areas. They disrupted the socio-cultural and economic life of many communities,
including those at the Coast, th us exposing families and succeeding generations
to landlessness. These policies, laws and practices promoted inequality in land
and related rights, poverty and destitution in addition to barring Africans from
owning land in the White H ig h la nds.

I04. When, in subsequent years, the ban was lifted; the interests of communities and
families that were evicted irom prime lands in the highlands ought to have been
considered first. They also created a system of land tenure based on hitherto,
alien principles of English property law, with limited application to high-
potential areas, while largely neglecting the regime of c ustoma ry property law in
the marginal areas to which they were confined with negative consequences on
Africans'land use practices, productivity and progress. They diminished African

102 Swynnenon, R.J.M.APtan lo tnlensity the Developmenl ot Ahican Agriculure rnXenya. (Na{obr. j954). Governmentprjnter.
103 Wbk hungu. J W, Huggins. C. & NyrJkuri. E . Laod Tenurc and Vialeit Canflict n Nenya. Ah car Cenlre tor Technotogy Slud e s

(2008) al 2.
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customary la nd tenu re, ma krng the eslablls hment of an a pproprlate, comparable

and compatrble tenure necessary durtng and after tndependence They caused

many local communrtles rncludtng the Maasal and Nandl lose an esttmated ftve

mrllron hectares of land to whrte settlersr0'Furlher, they generated equalrty and

drscnmlnatron rn access to land and related tnfraslructure and soctal amenltles

that were matnly concentrated ln the areas occupted exclustvely by the colonlal

admrnrstrators and the whrte settler5 and thus was the genests of the current

rmbalance rn the country tn the varrous respects, The selectlve reglstratron

system generated tenston wlthln and between famtltes and several land-related

rnrustces that requlred tmmedtate redress after tndependence

105 The elaboratron also shows why land-related confltcts were lrkely to arrse

among va ous communltles ln Ihe countly and between communltles and the

govcrnment, tf prompt and approprlate redress measures took long to genulnely

rmplement lt reveals, for example, that reserve5 for confnement of A[rtcans

were created by the Brltlsh arbttrartly rn varlous parts of the country and therr

boundarres defined, regardless of prevtous occupatrons by communltles (trlbes)

rn the pre-colonlal penod, thus compellrng communltles of dlfferent orrglns to

lrve together as netghbours regardles: of whether they had nothrng ln common

such as shared ancestry, rdenttty. language, ecorlomrc lrvelrhood or culture 'u5 The

srtualron dtd and has, over the years, Iesulted ln ethnlc s usplalon, mlstrust, tenslon

and structured vlolent (on[lrcIs r06

'106, Further, elaboratton on the precedrng paragraphs show that although the letter

and sprrrt of colonral land laws and related facrlttattng laws and regulattons such

as the Masters and Servants Ordtnance were lntended to extract both Afrrcans'

land and la bour for tlre benefrt of the Brrtrsh and t herr collabolators, many of the

laws (rncludrng thelr letter and sprrrt) were adopted at rndependence wrthout

overhaulrng therr basrc tenets that were, not at all, rn the tnterest oI Afrtcans

Therefore, the laws cou ld have hlndered an acce Ptable transrtlon ln terms of land

ownershrp and use rrghts from the Brttrsh to Afrlcans at tndependence and tn

years to come thereaf(er.

r04

r05

106

S.. lor .rample Malob. v€ny.ben Mau M.u end Krnv. Ar Analvs s ol . P€asanl Rcvoll (London 1993) p 27 Lonsdal'

Conqu.sl SIar.'r Bermen 8rucc and Lonsd.L John uth.ppy v. el Boor Onr Slalc aod Cl.ss (Loodon 1992) p 3l
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Land and the Transition to lndependence

107 Thrs sectron of thrs chapter explarns, among other rhrngs, that there has always
been a strong lrnkage between land and polrtrcs rn Kenya lt also explarns that land
occupred settler polrtrcs throughout the colonrat perrod and was the fundamental
rssue rn the rndependence movement, "' whtch helps to understand why land
remarns a polrtrcally sensrttve tssue rn the country lt rs revealed that the role of
polrtrcal partres rn addressrng land questrons at tndependenae was stgntficant rrl

so far as party founders, members and therr leaders embraced the land questron
as key The sectton further demonstrates that Iand was the focus of negotratrons
for rndependence between the Brrtrsh colonral admrntstratton and the local elrtes
and the negotrattons rarsed the hope of Kenyans al the trme that upon attarnrng
rndependence, all land-related clarms would be resolved r,.rrth 6nalrty, rvhrch rs why
farlure by the first ndependent government to fully adclress exrstrng l..rnd rssues
was lrkely to perpetrate tnter,ethnlc confltct for years to come Further, tt reveals
the hrstorrcal roots of some oI the current polrttcal and related land str uggles

108 All oF the foregorng colonral polrcres, laws and prilct ces, as well as the negatrve
rmpacts that they engendered, collectrvely generated a land questron embodytng
varrous land tssues ansrng durrng colonralrsm, whtch became a key motrvatton for
the formatron of varrous local polrtrcal groups presstng for Kenya,s rndependence
Polrtrcal parttes whrch emerged from varrous parts of the country rn tlre late,l950s 

wrth land rrghts for Afrrrans and freedcm frorn colonrsatron as a conrmon
agenda rncluded the Krkuyu Central Assocratron, the young Kavrrondo Tax payers

Assocratton and the Mwambao Untted Front

109 Although land was a common agenda for all the groups, there was constant tenston
and confltct between therr members representrncJ Afrrcans rn tl.te l-egtslattvc
Assembly (Legco), cspecrally rn the late 1950s and early t96Os on modalrtres and
arrangements for rndependence, whrch woLrld have skewed ncgottattons between
them and thetr 8flttsh counterparts In order to overcome tlre hurdle, on l4 May
1 960, the Kenya Afflca Natronal Unron (KAN U) was founded as some sort of um brella
polrtrcal organrzatton, but wrth leadershrp domtnated by representatrves from larger
and more tnfluentral ethnrc groups rncludtng lhe Krkuyu, Luo, Embu, Meru and
Kamba Drvergence of vrews between KANU and other partres subsequently formed
was to delay negottatrons wrth the Bnttsh on land but eventually, agreements were
reached whrch Kenyans could lay lherr hopes on for resolutron of Iand rrghts clarms

107 The R.porl ol lh. Scle cl Comm fl.. on lh€ tssuc ot Land Orm ersh,p atong the Ten-M le Coastat Slnp ot (enya llgtEJGavehrn.nl
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llO. KANU favoured rapid decolonisation, social reforms, a prominent state role in the

economy and open competition for land, based on the willing-buyer, willing-seller

options and availability of and access to resources, unfettered by ethnic boundaries, in

which case, their communities would perform relatively well.'Q The position was not

well received by political representatives of other local communities who seemed to

prefer a more cautious and tolerant (to settlers) approach to the land question.

Consequently, on 25 June 1960, the leaders of four regional alliances - the Kalenjin

Political Alliance of Daniel Moi and Taaita Towett, the Coastal African People's Union

of Ronald Ngala, the Maasai United Front led by John Keen and John Konchelah, the

Kenya Africa People's Pany of Masinde Muliro and Somali leaders - agreed a merger to

create a competinq national coalition, the Kenya African Democratic Union (KADU) lts

key assets were its position on land, and the desire of the (more socially conservative)

coastal and pastoral (ommunities to avoid continued dominance by the Kikuyu and

Luo themes in post-independence politics. KADU had the backing of the European

lettlers as it promised to protect their farms and support liberal economic policies.'0e

The divergence of views, especially on land, between the then political coalition parties

threatened to derail discussions between them and negotialions on land, as part ofthe

independerrce package, but the situation was saved by a surprising position adopted

by a Eritish party leader during one of the conferences that were held in London to

discuss the issues, known as the Lancaster House conferences.

The First Lan(aster House Conference

112. At the First Lancaster House Conference held in London between.January and

March 1960, conflict between KANU and KADU arising from their divergent views

on land marred negotiations. However, with the continued African pressure for

independence, the toll it wrought on British settlers and continued conflict over

Iand, strengthened by changing British attitude over Kenya colony promPted lvl r

Harold Macnrillan, a British Conservative Party leader, and the newly-appointed

British Colonial 5ecretary lan Macleod to agree that Sritish rule could no longer

hold in Kenya simply because of the white settle rs' interests, which were mainly in

land within the White Highlands,"0 Both British representatives also expressed the

view that since multi-racialism policy attempts tould not offer a long- term solution

to conflicts between white settlers and Africans, the legitimacy of African nationalism

must be accepted,'1'

1oB Cha.les HornsDy KENYA AHrnory S nce lnd€pendence 2012 p61

109 lbid p.61.

11 O T he F rrsr Lancaster House C onl€rence is descnbed rn ogfiga odrnga. Nol Yel uhutu . pp 17a'82, see also Kyle: Pol trcs pP 1 02'

6
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ll3. On the basis of strong sentiments expressed by the colonial administration's
representatives to Kenya, the colonial administration declared Britain,s intent to
recognize a "wind of change" blowing across the continent of Africa that colonial
powers could no longer hold back and the need for it to withdraw from all its
remaining colonies. Although they feared that their African colonies, including
Kenya, were not ready for independence, the British judged the dangers of delay
- violence, radicalization and a turn to communism - to be a higher risk. As part of
the package of the expected political change, the colonial secretary appointed a

new Eritish representative, Sir Patrick Renison, to replace Governor Evelyn Baring in
Kenya.")

I 14. After the deliberations at the First Lancaster House Conference, many European
settlers felt abandoned by the British government, with no guardntee of what would
happen to their land if Kenya attained independence. Unless they were willing to
resort to violence, the colony would move towards a majority rule, dominated by
Africans. To avert looming danger to settler interests, an arrangement was made,
under the British influence, to include four African leaders, Ronald Ngala, James
Muimi, Gikonyo Kiano and Taaita Towett, under the African Elected A/ember
Organization (AEMO), in the colonial government, to represent the interests of
Africans. However, hard-line members of KANU, led by Oginga Odinga, in contrast,
rejected the arrangement - until Kenyatta was released from detention.rrr

ll5. Finally, Jomo Kenyatta was released from detention and he joined the KANU
leadership as chairman, after James 6ichuru stepped down in his favour. Despite
the new dynamics that came with Kenyattas release, the KANU leadership
remained sharply divided on the land question. One group led by Odinga Oginga,
Bildad Kaggia and Paul Ngei opposed recognition of pre-independence land
deals, believing it would entrench European interests. They even went ahead and
campaigned against the sale of any European land to Africans.',n

1 I6. The other group led by Jomo Kenyatta, James Gichuru and l\,lbiyu Koinange were
in support of the settler proposals for a large-scale , foreig n-funded, buyout policy
arrangements with the colonial adminrstration.'tt According to Jomo Kenydtta,
the British had to fund a large-scale settlement programme that would settle
the landless, using long-term loans with easy repayment conditions.16 The KANU
faction of Odinga remained u nha ppy and only relucta ntly accepted that land was to

112 Ky'e. Keilh. lhe Polfrcs ol lhe lndepehdence ot Kenya (Basingstore. 1999). pp 9_o-102
113 Goldsworlhy: Mboya.pp 137-8
114 See Hateson. John'Nal,on- Eurtdmg rn (enya The Role ot Lend Retom.(Evanslon 1973).p122..
115 Habeson John. NatroE Burtdhg rn Kenye The Rote otLand Retom. (Evanslon. 1973) p 122
116 Xenyatla, Jomo 'Sufenng WthoLrt B{lemess The Founding ot the Kenya Nalion (Nanobr. 1968) pp 163,4
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be purchased from the European settlers to settle the squatters and the landless,l'7

The reason was that Afrrcans cou ld not buy back la nd that was orrgrnally therrs and

that duflng therr ete(tion campargns, the leaders had promtsed thelr supporters

that when the country attarns rndependence, they would 9et thetr land back at no

charge.

1 17. The perceptron ofOdrnga and hls alIes rn KANU dld not go down wellwrth Kenyatta

and Nlboya Kenyatta categorrcally marntarned that there were no free thrngs and

that land was not free, but must be purchased. His posttton shocked many of the

KANU supporters who felt that he and hrs allles betrayed them because the polrtrcal

leaders had made electtotr pledges to the effect that Afrrcans would recover thetr

stolen land after tndePendence "'

The Second Lancaster House Conference

1 1 8 The Second Lancaster House Conference took place between 24 February and 6 Aprtl

I962 rn London and was attended by representatrves of KANU, KADU, communrtles

rn North Eastern and Eastern provrnces and delegates of the Mwambao Unrled

Front (MUF) from [he Coast of Kenya At the conference, polrtrcal drfferences wrthtn

KANU and between KANU and KADU especlally over the unresolved land questton,

whrch was not concluded durlng the Flrst Lancaster House Conference, featured

agarn Not\ryrthstandrngthe polltlcaldtfferences, an agreement was reached to grant

Kenya autonomy. based on KADU'S reglonahst/federal model of governance The

Bntrsh government favoured KADU's vlews, mostly because of tls concerns about

land and the future of the whrte settlers and thetr economy under KANU Also, KADU

represented ethntc Aroups that had rematned loyal to the Brltlsh durrng Ihe State

of Emergen(y, and whose leaders had agreed to take office when KANU refused ln

addrtron, KADU represented many of Kenya's pastoraltsts Moreover, the Maasar and

Kalenlrn leaders, rncludtng .Justus ole Trprs, Wrllram Murgor and John Marle Seroney,

had threatened clvtl war or vlolent confllcl lf thelr demands were not met r''

1 l9 At the Second Lancaster House Conference, an agreement was also reached on

the outltne of l(enya's rndependence land programme KANU and the settlers later

agreed that there was a desperate need for raprd expansron of the land purchase

a nd setllement. programme, whrle Rrft Va lley KADU leaders, tncludtng Mot and Ttpts,

defended the hrstoncal rrght to land of the Rrft Valley people and the centraltty

of communal land rrghts, whtch would grve the Maasar and Kalenlrn most of the

Whrte Hrghlands Contrary to the posltron of Rrft Valley KADU leaders, KANU,

117 Orula,B Odc,a OC nqa Od,nqa ll s Phiosophv and B!|,!ls (Narrobr 1992) p?5

11! Ky'. Ke,lh The Pollrcs ollnd.p.ndenc. ol Keny. (Barrngsloke 1999),pp99'102

119 Repon ollhe Keny. Conslrlul,onal Conlerence ( London 1902)
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especrally rts Ktkuyu leaders and supporters (borh loyalrsts and ex,detarnees), vras
vehemently opposed to proposals that recognrzed communal land rghts The fear
of the brg ethnrc communrry elrte was that any sub-dtvtston based on pre-colonral
occupatron or spheres of rnfluence was unlrkely to gtve them the lton's share of the
land that they desrred

120 Therefore, sentor Central Provrnce personalrtres led by Grchuru, Kornange, Krano,
among others, well before rndependence, began to sclreme for the wrllrng-buyer,
wrllrng-seller opt on of land re-drstrrbutron To them, rt was clear that the populrsl
(ampargn of Ogrnga Odrnga and hrs alires about free drstlbutron of land after
rndependence to KANU supporters was not a vrable optron ,:n

121 There was a thtrd posttron to the land questror.r whrch only made resolutron of
outstandrng rssues more dtffrcult KADU members, led by lvlulrro, Mot, Towett and
Ngala, wrth domrnant supporr From the Kalenlrn. Luhya, MUrkenda and tr'laasar

communrttes, preferred a multr-racral acproach that guaranteed securrty of land
rrghts for the settlers who wrshed to s.ay on alter rndependence as well as the
Sysfematra transfer of land to the Af .d s

1)) Because of therr pos tton regardtng the land questron, the colonral admrntstratron
and whrte settlers rallred rl'rerr support behrnd KADU and also orchestrated the
splrt of the AEMO',rWlrereas KANU's domrnant posrr on at rhe Second Lancaster
House Conference was that thc sancrrty of rndrvidual trtles for settlers only sh ould
be respected, KADU demanded that rt should apply to both ethnrc communrtres as

well as to rndrvrduals ')'The confluence of land and negatrve ethnlcrty, apart from
personal rnterests among the elttes, created ethntc tensrons and conflrcts that were
to domrnate the next four or more decades ,?r

123 The Report of the Second Lancaster Constttuttonal Conference tndrcates that rn

accordance wtth agreements made betrveen representattves of the gflttsh and
A(rrcans, former Crown lands became the responsrbrlrty of the regrons, whrle
the un-demarcated ex-reserves were handed over to the new county councrls ro
allay fears about therr future However, not all of the representatrves of Afrrcan
communrttes who atrended the confererrce were sattsfied wttl.t the outrome of
delrberatrons and the drssattsfactron, wrth d feelrng oi tretrayal underlyrng most of
the polttrcal and land-related struggles rn Kenya for years to come

124
121

teys uid.rdevclopmenl pp 56,7
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124 The report rndrcated that the Maasar who attended the conference ln a unrque status

because of prevrous land treatres made on therr behalf wlth the Brrtrsh colonral

admrnrstratron were left wtth lrttle apart from the promlse of the ethnlc purlty of

therr drstflcts Therr delegatron refused to srgn on the Land Deal at the Second

Laocaster Conference, clarmlng a second Brttrsh betrayal, although therr refusal to

srgn had no practrcal effect on the land deal '" Resolutlons of the Second Lancaster

Conference may have been a good compromrse for the Brrttsh, but for the Maasar,

farlure to drscuss rhe land questton and the future of the Maasat rn lrght of the two

agreements made between therr leaders and the Brltlsh, before rndependence

would have left them wtth seflous llabllltles tn the event of futule exproprlatronr$

The Maasar were and conttnue to thls date to be drssatls6ed wlth the agreements

reached at the conference over Iand

125 Representatrves of other communttres, rncludlng the Mrlrkenda at the Coast and

pastoral communttres tn Norlh Eastern and parts of the Eastern provtnces were

equally drssatrshed wrth the outcome of dellberatrons on land at the con[erence

Representatrves of the communltres were a nd sttll are drssatrsfed, not only wrth Ihe

land agreement made at the Second Lancaster House Conference, but also wlth

polrcres adopted at tl'te conferen(e and by the post-lndePendence governments

As a result, soon after tndependence, Pastoral communlttes from the reglon that

became known as the North Easlern Frontler (NEF) demanded to be lorned wlth

the'6reater Somalta'country thJn to remart'l ln Kenya

126 For cornmunrtres at the Coast, dtssattsfactton wtth agreernents over land arrrved

at the conference, made worse by exclusronary pollcles and practtces of post-

rndependent governments, could have been the genests of land and related

polrtrcal struggles at the coast, whrch have glven rrse to the emergence of the

Mombasa Republrcan Army (MRC) At the second Lancaster House Conference,

delegates of the Mwambao Unlted Front (MUF) from thc CoasI Provrnce

attempted to rntroduce the'Lar'ld Queslron of Ihe Ten- Mrle Coastal 5trrP'through

a nremorandum that demanded thetr au(onomy from marnland Kenya after

rndependence, but therr move was relected by the conveners of the Conference,

on rhe advrce of the Secretary of State, who argued that the Coastal Strrp land

questron fell outsrde the scope ofthe conference ln addrtlon and unfortunately,

the conference, rnstead of addressrng the real and presslng land questlon at the

Coast, took note of"Her Male sty's Government'5 lntentlon to continue to dlscharge

as hrtherto, rts responsrbrlrtres wrth regard to land matters at the Coast under the

exrstrng Agreement wlth the Sultan of Zanzbar"')L

12,1 R.por1 ot lhe xenya con$rlu|onal conlcrcncr (London 19€2) Anner C pp 29-30 Hughes LoU! Mal|c. n M.2sa and Th!

H, sloncal Rools ol Curr.nl Pol,lEal S tluggles , ,q/nc.n Ar.,rs Vol 1 0r No a 1 5( 2005) pp 209 1 1

125 L.o, Chnslophcr Land and Class ,n Xenya (Toronlo, l9l4) pp 91'a
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127 The srtualon at the Coast was parttcularly complex because of the s ze anc,
rnfluence of the Muslrm Arab and Swahrlr communrttes, rnany of whom saw
lrttle future rn an Afrrcan domrnated Kenya, and who campargned for coastal
autonomy Ronald Ngala, the coastal Mrlrkenda communrttes' representatrve,
pushed for a mrddle ground posrtron, but was not supported by representattves
of the Muslrm Arab, Swahrlr, Shrrazr and Balunr (ommunrtres who had also
attended the conference Eventually Ngala reluctantly supported the rntcgratron
of the l0-mrle Coastal 5tnp rnto marnland Kenya for the sake of harmony ancl
tran sttron to rndependence,',

The Third Lancaster House Conference

128 Duflng the thrrd and 6nal l-ancaster HoLrse delrberatrons oF Septernber to October
1961, KANU successfully managed ro weaken the,Malmbo Constrtutron.that
was drafted durrng the Second Lancastcr House Conference, whrch proposed
an rndependent government based on regronalrsm KANU, wtth the unexpected
support from the Bflttsh, reneged on the constttuttonal agreement rvhrch had
rncorporated regronalrsm (a Malrmbo system of government) before even rt was
rmplemented to address Iand ts5ue, a mong other thrngs Thereforc, a lthoug h on 20
October 1963 Kenyatta tssued a categorrcalassrrrance thaI under the lndepe ndencc
Constrtutron, "all 'tflbal'land would be entrenched n rnbal autlroflry and tlrat no
one could take away land belongrng to another tlbel',,( t hat ,lppea15 to l.rave been
,ust an attempt to appease Ronald Ngala and other mrnorlty communrty leaders
who were plannrng secessron or alltance wlth Kenyan Somalrs on account of farled
promrses on land restoratton and eslablrshment of regronal governn]ents across
the country lndeed, rr was a varn hope that was lrkely to engender anger and
frustratron tn comnruntttes that had hrnged tlrcrr hopc tn recovcnng land lost to
Arabs and European settlcrs aftcr tndepcndence

129. By the t rme la nd rss u es were n egotrated a ( the La ncaster Hou se Confcrences, Afrrca n
elrtes appear to have known that a redrstflbutton of land rn thc Whtte Hrghlands
was rnevrtable and therefore, they postttoned themselves for competrtron for
the land, based on colonral tenure Contrary to therr expectattons and schemes,
commLrnttres tlrat had unlustrfiably and parnfully lost the land, such as the Maasar,
the Kalenlrn and other pastoralrst communrtres, based t hcrr clarnrs on pre-colonral
rrsage of land. The srtuatton was made rrore tenuous by the KtkL,yu and other
sedentary Afflcan communrttes who a lso cla rmed land rn the Wh te l-irghlancJs, a lso
basrng therr clarm upon colonral tenure

127 Sa[mA I Th€ Movemcnllor {Vwambao or CoaslAulonomy rn K.nya 1956-63 rn Ogot Eelhwel le.i) l]..lth 2 (Natrob r97ol
128 Lerler kom K.ny.Ua Xe.ya lndcpendencc Conter.nc! 1963 Cmnd 2l56 (London 1963) Annex C 5ce also Kenyalta Jomo

Harambec'(N.trob 196l) pl. Thc assurince soon lurned oul lo bc hlte ,s lhe poNcr; or the reqon.t or recefal governmEnl
ovcr lrusl land was cror,ed .nd lranslerred lo thc clnrral govchmlnl lhroLgh a na9e managcd .oos ll o1ilt arn!ndnrcnts and
d.r.clD.s ro XANU by r^0lrp,oponcnls ot,r(hratsm tnracrrcAonarsnwrscrppi.dhcro;,twash0eol..ied
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130 The varyrng posrtror'rs, worsened by the farlure of regronalrsm and the land buyout

s(heme drscflmrnately rmplemented at tndependence, became the genesrs of rnter-

ethnrc tensrons and perennral conflrcts between the cornmunrtres over the former

White Hrghlands '"The potentral for confltct was made worse by the fact that due to

rncrease rn populatron and pressure on land, ma ny 'sq uatte rs' from Central Provtnce,

who were not lucky to get land allocatrons from the Whrte Hrghlands rn therr ancestral

homeland, erther bought land through land-buyrng companres or were allocated

land by the government rn areas percerved to belong to other communrtres, north-

west of therr provrnce, as far as Uastn Grshu and Trans Nzora

131 Frorn the foregornq and other relevant lrterature, Kenya's rndependence was a

negotrated process between the Bfltrsh colonral admrnrstratron and a group of

AfIlcan elltes rn therr posrton as representatrves of therr people, rn whrch there was

a strong expectatron on the part of the Bfltrsh rhat the colonral system (rncludrng

rts system of land ownershrp and use already establtshed) would conttnue, tn order

to allow settlers to adapt to changed polrtrcal crrcumstancesrr0

132 Most rm porta ntly, the Bntrsh co nsrdered that protectron of property fl g hts already

acqurred by settlers was vrtal to the concluston of tndependence negottatrons

held between 1960 and 1 962,'r' On the basrs of that understandrng, part of the

land deals made at Lancasler House Conferences whrch were based largely on.
proposals from whrte settlers was that regronalrsnl would be the supportrve

governance structure and that rr would be accom pa n red by a dra matrc extensron

of settlement such tlrat most settler ranches and plantatrons would remJtn rn tact

rn the Whrte Hrghlands, whrle a rntllron acres of mrxed farms (half of what settlers

already owned) would be taken by the rndependent government and used to

settle Afflcans rr)

113 The one mrllron acres of land to be acqurred from whrte settlers for settlement of

Afrrcans drsplaced du rrng colonralrsm was to be funded by the Brr(rsh government

and rnternatronal loans, and executed through prtvate land purchases However,

both KADU and the whrre settlers had favoured a more lrmtted settlement

approach The fear of KADU was that lhe Central Land Board that was proposed to

manage the transfer of whrte-owned lands to Afflcans would favour the maroflty

ethnrc communrtres such as the Krkuyu, and therefore rt sought to ensure that the

regrons would play a role rn the board, but thrs was not to be'rl

129 !rbssernran Gary, Po lcs olDccolon,zalon Kenya Europeans and lhr Land lssuc r 960-6 s(Cambfidg., 1 9 7 6) p 120

130 yasscrman G Trc lndepcndcnca Bargan K!ny. Elrop€ans and lhc Land Use 19601962 IlJ Cornm Pol SIud

131 R.porl ollh. K.nya Const,lulon.lConler.nce (1951)

132 Sac v€sserrnan Gary Po|rrcs ol Decolon zelon Xen/a ELrropcans 2nd lhe Land lssue 1960 55(Carnbrrdge 1976) p120
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Resettlement prog rammes

1 34 8y the early 1960s, the problem of landlessness had been worsened by populatron

rncrease rn the desrgnated natrve reserves, thus herghtenrng desperatron for

lastrng solutrons As the country approached rndependence rn 1963, many

communrtres that had lost la nd to lhe colonral admrnrstratton and rt5 settlers were

eagerly awartrng restoratron of therr land, at no charge Whrle some of the landless

communrty mem bers 'sq uatfed' rn (ertarn areas rn the hope that therr occupatron

would be regularrzed by the government, others took a confrontatronal and vtolent

a pproach to thc la nd quest ron on grounds that they were JUst recoverrng therr la nd

whrch had been'stolen'or annexed by force by the colonralrsts, wrth the help of
therr Afflcan colla borators

135 As explarned rn the precedrng sectron, there had ..rlso emerged a group of Afrrcan

elttes and busrness people who were eager to acqurre land, especrally rn tlre Whrte

Hrghlands, for commercral purposes Thus Afrrcan rnterests generated a near

scramble for la nd rn the formcr Whrte H rq h land s an d other strateq r( a reas However,

as demonstrated by the drvergent vrews of Afrrcans' polrlrcal representatrves

durrng the Lancaster House conferences where the exrstrng land questrons were

negotrated as part of the rndependence package, some of the proposed measures

would not be favourable to many o[ the comq]unrtres that had lost therr land to
colonrallsts Moreover, the colonral governmentchangedrtsattrtudetowardsJomo
Kenyatta whom rt rnrtrally percerved as a radrcal or trouble maker and marntarned

cordtalworkrng relatronshrps wrth hrm, thus conrpromrsrng hrs percerved capacrty

to genurnely address land rssues after rndependence 'r'

I36 The srtuatron resulted rn agrtalron by Afrrcans who were drssat sfed wrth the buyout
polrcy arrangcment between the rncomrng rndependence adnrrnrstratlon and the

outgorng colonral admrnrstratron, especrally rn vrew of the Fact that the Af(can
communrtres were pressrng For a return of the rr la nd that was forcrbly a nd unlustr6ably

taken away from them There were also those who fought for independence wrth the

expectatron that they would recover therr alrenated land or, at least, compensatron

for the loss of therr marn source of survrval and lrvelrhood, whose clarms threatened

to rurn the Whrte Hrghlands tnto battle grounds between Afrrcans who remarned

landless on the one hand and Afrrcan elrtes who were porsed to acqurre land

therefrom, based on Bntrsh Iand tenure and remnant whrte settlers on the other

131 To avert polrtrcal pressure and the loomrng dangers from agrtated Afrcans, the
rncomrng rndependent government, wrth approval and financral backrng of the

Srrtrsh colonral government rn rts last years of admrnrstratron rn the early 1960s,
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made settlement proposals rncludrng offers for Bntrsh fundtng of settlement

schemes lor Afflcans, but as rs shown next, subsequent tmplementatron of the

schemes farled to fully address the exlstlng land questron, at the ttme

I38 lnstead, officrals of (he newly-formed tndependent government rn Kenya turned

the forergn-funded settlement schemes rnto cartels for thelr own acqutsttron of,

and benefit from large tracts of land rn the Rrft Valley, among other parts of the

Whrte H rghla nds and tn the process, defrauded communttres that were affected by

land alrenatron by the Bntrsh even more and set the stage for some of the battles

over land wttnessed rn lecent years

I The Mackenzie scheme

139 At rndependence, Jomo Kenyatta became Prrme Mtnsler of Kenya and soon, at hls

rnsrstence, the Constrtutron was amended to create the posrtlon of an Executlve

Presrdent, as both Head of State and Head of Government Kenyatta appornted

lames Grchuru as Mrnrster for Ftnance, Bruce McKenzle MInlsteI for Agrlculture

and Jackson Angarne Mrnrster for Lands and Settlement Tl]e three mtntsters

played key roles rn the desrgn of settlement programmes and rn the acqutsttton of

loans granred by the Bfltrsh government Io buy out whtte settlers for purposes of

resettlrng Afncan communttres that lost therr land, rn both low and hrgh-denstty

settlement schemes Settlement arrangements had been agreed dunng the

Lancdster House conferences

140 ln 1964 Mackenzre, a9 Mrnrsler for Agrtculture, made some tnrtral proposals for

resettlernent Hrs proposals were more concerned wrth the hlghest qualrty of

land, and were based on a large farm model such a model would never meet the

polrrrcal demand for land among the malonty of Afrtcans who had held hrgher

expectatrons about rndependence and the opportuntty lo own land or recover

what was alrenated from them by the whtte setllers wrth the support ofthe colonra I

ad mrn rstratton.rr5

However, McKenzre's re(ommendatlons had key rngredtents for a final resettlement

plan He spearheaded the desrgn of two types of resettlement schemes The firsl a

'yeor'nan'scheme, rn wh rch large farms would be created for expertenced farmers and

were to be rnterspersed wrth European [arms For that category of farms, recrPrents

would conrflbute five hundred (500) sterlrng pounds The second was a peasant

scherne desrgned to create smaller farms for whrch recrplents would contnbute

one hundred (100) sterlrng pounds The peasant scheme category was planned for

establrshment rn the borderlands between natrve reserves and the hrghlands

141
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142 To capacrtate Afflcans to make payment foI farms In the two categorles, the Erltrsh

government, wrlh contnbutton from the World 8ank, advanced a loan of 7 5 mrllron

sterlrng pounds to the tncomtng government of Kenya

143, The fundrng was rntended to facrlrtate the buyout and resettlement proqramme

n drfferent parts of tlre country, especrally ln reglons prevtously occupled by the

whrte settlers'16 However, the scheme also offered credtt factlttres to non-affected

Afrrcans who wtshed to purchase farmlands ln tlre Whrte Hrghlands The'Yeoman

Programmeias rt was called, whrc h was later renamed the Assrsted Fa rmers Scheme

(AF5), envrsaged buyrng 24O,ooo acres n the Whrte Hrghlands to be sub-drvrded

rnto IOO acres parcels and dtstflbuted to a select group of Afrlcans who would

farm alongsrde whrte settlers "/ However, access to loan facllltres and subsequent

allocatron of land rn the Mackenzte sclremes to certaln groups of tndtvtduals,

espectally ex-loyalrsts of the colonral admtntstratton, dld not please members of

communrtres that had genurnely lost land to the colonral sts

144 ln partrcular, the a rrrva I of t he fi rst wealthy Afncans who ha ppened to be ex-loya lrsts

of the outgorrrg colontal admtntstratton from their t'latlve reServes to acqulre the

newly-demarcated larqe farms on the ba sts of loan s facrlttated by the rndepend ent

government attracted resentment from comnruntt es that felt entrtled to the land

on the basrs of havrng lost tt Io whlte settlers and tn some tnstantes, resulted ln

vrolent conflrcts between the new Afflcan eltte settlers and those who rematned

landlessrrt l\.4oreover, resettlement schemes based on the Mackenzle proposals

were focused on the former Whtte Hrghlands wtthout serrous constderatton of the

drre need to resettle the Mqrkenda who also lost thetr land at the Coast and were,

by then, larqely, land less

I45. ln addrtron to rmbalanced allocatron ofland to cx-lcyaltsts who were deemed to be

undeservrng of land allocatrons by landless Afrrcan communrtres and com mu n ltres

facrng land scarcrty, other polrtrcal developments rntroduced by the Kenyatta

admrnrstratron further drmrnrshed the chances of Iandless and land-scarce local

communrtres to recover thetr lost land or recetve compensatlon therefore

146 Land, or more specrfically, recovery and restoratron thereof to Afrrcan commLrnltles

rn therr regronal enclaves, was the matn factor underlyrng negotratlons for Malrmbo

or regronal government between Afncan communtty representatlves and the Brrtrsh

colonral admrnistratron rn the Lancaster House conferences and rn subsequent

meetrngs, rncludrng the meetrng of October I963 at whrch a draft of the rndependence

136 L.o Land .nd Class p 111

137 L.o Land and Cl.ss o 111
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constrtutron rncludlng a regtonal governance structure, was agreed Howeve(
Kenyatta's admrnrstratron soon rntroduced radrcal changes to the rndependence
constrtutron whrch eroded the regronal basts for recovery, retentron and utrlizatron of
communal lands to the chagfln of many communrttes and therr leaders

147. ln 1964, the Kenyatta admrnrstratron rntroduced two ma]or anrendments to the
lndependence Federal Constrtutron The first and second amendments abolrshed
srgnrficant sectrons of the Federal (Ma;rmbo) Constrtutron These amendments
ensured that all land vested rn the regtons was transferred back to central control
by the Presrdent and hts assoctates, lncludrng the Commtsstoner of Lands and the
Mrnrster rn charge of Lands and Settlement rf

148 Central government also conferred upon rtself rhe power to unrlaterally take over
trus( lands whrch were, formerly, Afncan reserves for specrfic ethnrc Aroups, whrch
countres were to hold rn trust for the groups, collectrvely, witltout compensatton
The admrnrstratron's surpflsrng move weakened regronal governmen(s further,
leavrng them wrthout power over land or money, yet many people tn the regrons
were sttll suffenng land scarcrty and landlessness Dlscontent of representattves
of affected communrtres from varrous regtons was openly expressed, for example,
rn the fiery speeches by KADU leaders who preferred a Malrmbo system such as

Murgor and Seroney from Rrft Valley and Ngala from the Coast, who, consequently,
demanded autonomy from centralgovernment r'0

149 The leaders clamour for autonomy tn ways remtntscent of the MRC's current
dema nd s for secessron from Kenya, met wtth stern wa rnrng of drre consequences
from Kenyat(a and hrs lreutenants r') As the current pollttcal sttuatton shows,
drscontent whrch the Kenyatta admtntstratron compelled affected communrty
leaders to concealwould feature rn later years through calls for a Malrmbo system
of government that culmrnated rn a cons(rtutronal referendum accepttng that
system lt would appear that suppresston of the drscontent also prectpttated the
emergence of the presenr MRC's bellrgerent actrvrtres at the Coast, whose end
rs rurrently, not rn sight, An tntervtew wtth MRC representattves drscloses that
frustratron, destrtutron and u nder-developmen t resultrng from landlessness at
lhe hands of colonral and post-rndependent Kenya governments, coupled wrth
rntentroned farlure by the governments to address the drre land needs of the
people at the Coast lte at the roor of the MRC's actrvrttes 'n2

139 Arncndm.nls and Pddilions lo br madc lo lhe Conshlllon K.ny. lndepandancc Conlercrcc 1963, Cmnd 2156 (London
1963)pp 12 22

140 Od,nga ,!ol Yel Uh!ru | pp ?1?-211
141 Odrng. ,!ol Y.lUhuru pp2a2-217
1a2 S.c, P.!l Goldsmiln Rc.otl Bzscd on R?se.rcn Connssnn?d by P.cl X.ny. fh. Manb.s. Repubhc.n Counctt, Cont\ct

Ass.ssm.rl lhE.rs rnd Oppotlunltes tat Eng.gcnen l, oclober 201I (copy \yrlh lh. TJRC)
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I50 Further, amendments to the independence constrtutlon of 1963 exposed Afrrcans

who acqurred land rrghts to one of the vagarres of the Brrtrsh land tenure - tlre

rnstrtutronalrzalton of the polrcy and power of compulsory acqursltion of land by

the state On the basts of the constrtutronal amendmentS, the state acqurred the

power to exrrngutsh any tltle or other lnterests rn land held by any rndrvrdual or

corporate personaltty and subsequently, acqutre rt for publtc or any other purpose

Thrs power of compulsory acqursrtlon was derrved from the feudal notron that as

soverergn, the state holds the radrcal tltle to all land v/rthrn rls terrrtory Acquisrtlon

of land was, (herefore, regarded merelY as a form of re-possesston by the State

of that whrch ts tts own, wlthout recognltlor'r of the sanctltv of each communtty's

ownershtp of land for the benent of ccmmuntty members tlrat prevarled bcfore

alren nottons of la nd tenure were, unacceptably, wrougllt llpon them

From that parttcular peflod rn ttme, state power of compulsory acqutsrtron of land

was entren(hed tn the tndependence (onstltutlon of Kenya Thus seclon 75 of

the constrtutron vested sucl.t power tn the state and madc tt exerctsable on the

state's behalf by the responstble mlnlster, actlng through the Commtsstoner of

Lands Further, the Land Acqursrtron A(t (Cap 295 now repealed) was enacted to

grve effect to sectron 75 of the Constltutton ''r For trust Iands whrch were meant

for local communrlres, the (onstttutlon, rn Chapter lX, srmplrfred the process of

compulsory acqursrtron, specrfying that such process rnvolved merely "settlng

a part" of the land, by the Head oF state or the county councrl hold rng rt rn trust for

a local communrty'"

151

152 lnrtrally, the prrncrple ofconrpulsory land acqutsttton seemed noble, the state could

use rt to acqurre land rn thc tnterest of tlre publrc Howcver, tn trme, the publrc

trust doctnne was relegated to the perrphery by state ofhcrals who, wlth wanton

rmpunrty, resorted to tllegal/trregular allocatlons. a wtdespread phenomenon

whrch became popularly known as'land grabbrng'rn Kenya'"

153 lt rs noted that besrdes authorrsatron of compulsory acqursltron of land, there

were negotrated provtslons In the 'ndependente cor'lstltutlon whose effect

watered down clatms of hrstortcal land rnJUstrces For example, Artrcle 75 of rhe

constrtu on provrded that all the extstlng land rrghts, rrrespectlve of the manner ln

whrch they were acqutred, would be conhrmed and gtl.rranteed '" The provrslon

1a3 S€e seclon T5 olh? Consl ulon ot K.ny. (1996 Ed(on) Th. rrsland s€cond consl,llrlona amcndmcnls nolonlv ccnlral,zcd
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suca.ed.d lo gcl lhc lcAal eulhonly ln acqutre and alloc2le land al wll
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was based on the notton that land redtstflbutron should not be undertaken at
the expense of economrc stabrlrty, whtch was dependenr largely on agrrcultural
productrvrty Whrle the provtstons favoured land merchants and speculatrve
owners, rt drmrnrshed chances of redress for those who lost land rhrough the
varrous land reform processes rncludrng allenatton by the colonral admtntstratron
and adludrcatron and regrstratton as already explarned Further, rt opened avenues
for the phenomenon of land grabbrng and related corrupt transactrons rnvolvrng
land, rncludrng rrregular allocarrons of publrc land lt also attracted a counter
argument that hrstoflcal clarms were not valtd tn the post-colonral peflod and
hence the ensutng confltct of tnterest between the proponents and opponents of
fnalrty rn rrregular aCqurstlton, regtstratton and award of land trtles

154 Provrsron for conhrmatron and recognrtron of la nd trtles regard less of how they were
acqurred may be constdered as the most cflttcal resolutron tn the consUtutronal
se lement arflved at Lancaster House lt foreclosed chances that hrstoncal clarms
would ever be the basls of land dtst,tbutton after tndependence tn the whole
country, rncludrng the l0-mtle Coastal s(flp

155 Yet there were Jnd s(rll are many rndrvrduals and comrnunrtres experrencrng land
scarcrty, landlessness and related poverty and destttutton as a result of alrenatron
of therr ancestral land rn the colonral days, not ro mentron that many people
and famrlres also, as explarned, lost land unjustrfiably duflng the process of land
adlud rcatron and regrstratton

156 The srtuatron ar the Coast was compounded by the fac( that by an agreement
srgned rn 1963 berween rhe Bfl sh, the newly-rndependent Kenya and Zanzrbar
governments, the Sultan of renounced soveretgnty over the Coastal 5trrp, known
also as Mwambao, whrch, thenceforth, became fully rntegrated rnto rndependent
Kenya, the rrghts of coastal communttres that lost therr land to Arabs and the
Brtrsh havrng been completely rgnored or overlooked.'./ That was a recrpe for
ronflrcts rn subsequent years The only hope for a lastrng solutron to the problems
of cornmunlttes affected by hrstoncal land tnJUsttces lay In a new constttutional
settlenlent to undo rhe legal entanglement enacted to therr drsadvantage durrng
the negotratrons for Kenya's tndependence

157 ln addrtron, the land adyudrcatron, consoltdatron and regrstratton process rntroduced
rn the former Afrrcan reserves contrnued rn post- rndepend ent Kenya, regardless of
strong opposrtron to rt, especrally rn areas that were occupred by the Maasat and lhe

1,17 K.nye hccpcndenc. ConlPl.nce 1963 Crnno2l56(London HUSO I963) LandAcqo,rlronA.l ( Cap ?95) R.grslratron ot Land
Acl ( Cap 300 ) Lrnd'l_rll.sA.r ( Cap 2!2)
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Kalenln on that basrs that to the communrtres, land had never been an rndtvtdual

asset Moreover, rn the areas occupted by tl'te communltles, the process was marred

by corruptron, whrch rn the first phase of the process, rarsed tensrons that forced

a complete re-demarcatron and re-regtstratton However, Kenyatta's admrnrstratron

continued rmplementrng the pro.ess on the basrs of the Swynnerton Plan already

drscussed, rn the belref that rndrvrdual trtle and the consoltdatron of fragmented

holdrngs were essentral for long-term agrtcultural lmprovement, rn addltlon to

reducrng the cost of land lrtrgatron and the fear of land exproprratrol'l

t The One Mtllrcn Acre Scheme

I58 The One Mrllron Acre Sclreme, heretnafter referred to as 'the schemei was

negotrated as part of the tndependence package between representatlves of

Kenyan Afrrcans and representattves of the Br ttsh colonlal admlnrstratlon After

lengthy negotratrons whrch were sustalned by lntense pressure on the Brltlsh

government from Afflcans as well as whrte seltler farmers and Errtlsh polltlclans

to speed up land transfer plans prtor to tndependence, detalls oI the scheme were

agreed However, although wrth regard to the land questron rn Kenya, the scheme

was rntended to resettle Afflcans who had lost therr land, wh rle at the same trme to

ensunng that whrte settlers were compensated for thelr farms and developments

thereon, rts ob,ectrve was largely polrtlcal, namely'to secure an orderly transltlon

to rndependence wrthout destroylng the large farm sector and forergn atd

opportunrtres, and to avord a land grab or a new emergcncy As the followrng

drscussron shows, none of the oblectr\,es was furlly met, to the dlsapporntment of

many landless and land-scarce Afrrcans

159 The scheme was establtshed on the basrs of agrcement between the Brrtrsh

admrnrstralon and Kenya's elrtes who were prepartng to take over power and

was to be rmplemented between 1962 and 1967, wrth financrng mostly by thc

Bfltrsh governnrent ln accordance wrth the agreement5, the Brrtrsh government

subsequently advanced to Kenyatta's government a loan of 2l mrllron sterlrng

pounds for the purchase of one mrllron acres of land out of the 7 5 mrllron acles

that was held by European settlers rn the Whrte Hrghlands, for the settlement of

landless and land.scarce Afrtcans '0" Each would-be Afrtcan benefrctary of land was

to be advanced a loan proportronate to the amount necessary to purchase land

from the fund and the loan was to be repatd over a perrod of 30 years Part of the

reason the loan was advanced was to promote a raprd transfer of ownershrp of

farmsbelongrnqtosettlerswhowantedtoleavethecountryafterrndependence"'

146 ll rs nol.d lhal Wlsl Gerrnany lh€ Land and Agflcullure Bank (LAB) lhc Agncullural Fhance Corporalon (AFC) and lhe Unrlcd

Xmgdom conribulcd 10 lh! d.v.lopm.nt lozn bUl lhe World Bank dcchn.d lo makc conlrbulron hcci!se rlwas nol comtorlabl.
wrlh Iha r.selUcmcnl aiiang.m.nl
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The arrangement was also to safeguard European settler possessrons tn the event
of power rransfer, thus necessttattng an elaborate scheme of consrrtutronal and
statutory guarantees of property nghts,'s! mostly rn favour of the settlers

160, Contrary Io the expectatron ofaffected Afflcans, the outgorng colonraladmrntstratron
made rt clear that Afrrcan settlers could not get free land but were expected to erther
purchase rt dtrectly wrth therr money or borrow the loan that was to be repard back
to the Bntrsh governntenl, Therefore, the approxrmately 35,000 famrlres that were
eventually settled on the One Mtllton Acre Scheme had contractual oblrgattons to
repay therr loans

161 The scheme was desrgned to complse small to medrum-srze holdrngs covelng a

total of I 5 mrllron acres to be sold to rndrvrduals who would be facrlrtated by the loan
from the BIltrsh government to buy out the departrng whtte settlers Land transfers
were based on a wrllrng-seller, wrllrng-buyer pnncrple, but the people earmarked
for resettlement on the forlner Whtte Hrghlands were supposed to be landless and
unemployed, even though long-term workers on farms rdentrfied for purchased had
pnonty, provrded they were "acceprable to the regrons': that rs, of the "flght ethnrc
g roup "'5r Once the landless and unemployed and former farm workers recerved land
allo(atrons, the provtnctal admtnrstra(ron selected addrtronal benehcranes by lot

I62. Clearly, the One Mrllron A(re Scherne was well-planned and had nrany of the
tngredrents that would have ensured satrsfactory settlement of many of the
rnd rvrd uals, fa mrlres a nd commu nrtres .rfferted by Entrsh alrenatron of Afr cans'land
and resultant landlessness and land scarctty The scheme's components rncluded
the avarlabrlrty of an apparently accessrble loan facrlrty, very long-term repayment
perrod, settlement rn one's former ethnrc domarn and pfloflty to the most needy

163 HoweveL as revealed next, rts method of rmplementatron whrch was skewed
largely by personal and ethntc lnterests of the government's tmplementatton
offrcrals defeated rts Afrrcan resettlenrent purpose,

164 The government establrshed an Agrrcultural Settlement Fund Trust whose trustees
were marnly.lames Grchuru, Jackson Angaine and Bruce N4ackenzte who, rn lrarson

wrth the Bntrsh, controlled the fund tnto whrch all settlement loan was pard A Central

Land Board wtth regtonal representatton was establtsl]ed Io take responsrbrlrty for
land purchase, bul rt was charred by a Brrton, thus ensurrng only nomrnal atrtonomy
Furthei actual se lement of the landless was placed wtth the f\4tnrstry of Lands

150 Paul Syagg: Pubic Lano, hrsloncal and mJuslccs and rh. n€w Cofsr,lLrron !^,/ortrng Pap.r No9 ( Sooety tor tnl.rnalonat
Dcv.rop,n.il) 
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and Settlement, but in practice, the ministry took over most of the funclions of the

Central Land Board.'5) ln addition, President Kenyatta appointed Bruce McKenzie

as the l\4inister for Agriculture and a representative of white settlers to become

Parliamentary Secretary for Lands and settlement, lo reassure the United Kingdom

and its European settlers, in general, that their intelests were being taken care of by

their own people. A question that arises is whether any of the African leaders was

incorporated into any of the established institutions lo safeguard the interests of all

the landless families and communities, including those at the Coast,

165. The resettlement plan was informed by several factors. First, there was a percetved

need on the part of colonial administration to entrench the settler community frrmly

in Kenya and maintain their land rights, wilhout having to return back to the Africans.

Secondly, the colonial administration sought to achieve the aim of socializing the

new African elites into the colonial political, economic and social patterns through

the establishment of a multi-racial alliance of European settlers and African

landowners to facilitate both independence and a majority rule under KANU.Thirdly,

the land acquisition process was geared towards preventing the mobilization of a

radical nationalist base that would be opposed to the continuation of colonial land

policies in the country after independence. WoLrld the underlying factors facilitate

satisfactory land transfers in the interest of landless and land scarce Africans?

I66. The One Million Acre 5cheme and others established for similar purposes did not

resolve the land problems facing Africa ns in Kenya.rsr lnstead, their im plementation

increased the potential for violent conflicts over land in the country, mainly

because in the process of their implementation, mainly the rich and those who

were politically connected in the public and private sectors benefited. Loans

could only be given to those who qualified to repay or had the financial means

to pay on cash basis. Moreover, funds from the British government that were

advanced as loans for purchase of land from the white Highlands also appear to

have been misused by off cials in the administration who were entrusted with their
dispensation.rto The fact that land transfers were based on a willing-seller, willing-
buyer principle, and that loans could only be advanced to those who qualified to

repay and had cash to make a down payment, also meant that the poor who could

not raise the required deposit and security to guarantee their loans were left out in

the resettlement process.

1 52 The ,acl lial the Mmislry oI Lands and Seitlemenl was headed by Jaclson Argeine. Presdenl KeiyatlaS hng lern ally and lriend,

cast doubl on his capacily lo gua.anlee mparlial land lransaclrons m lhe inleresl ol all atlecled hbls
1 53 Sec C h nslopher. Leo, The Feilue ol lhe 'Progress ve Farmer' n Kenya's Mrll on'Acre Selllemenl Scheme' (1 07 8) 1 6 (1) Ihe

Jornalol ModemNncan Sludtes 622
i 5{ See W G Lama.que conlldenlral correspondeice wrlh lh e London olice. 7lh January 1 969. p.2.
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167 Moreover, resettlement programmes were marred by malpractrces lrke rrregular

land allocatrons, land grabbrng, permrtted engagement rn settlemenr programmes

of corrupt land-buyrng cartels, polrtrcal patronage rn the process of land allocatron

and negatrve ethnrcrty and nepotism rn land allocatron processes rn several parts of
the country. For example, rn the new settlements, several hundred whtte farmers'

houses and 100-acre plots around them, marked as "Z plots" were kept rntact and

reserved by Angarne, the then Mrnrster for Lands and Settlement, reportedly wrth

rn structrons from the Presrdent rn May 1 964 to sell them only to "sentor community
6gures"'55

168 ln addrtion, there was no competrtrve prrcrng for sale of prrme land and orher
property such as houses rn the Whrte Hrghlands and many were, on the basrs of
Bntrsh settlement funds, sold to mrnrsters, members of Parlrament, ambassadors,

permanent secretafles and provrncral commrssroners, all wrth lrttle farmtng
expeflence Apparently, the rrregulantres were rgnored by ofhcrals rn charge of
admrnrsterrng the fund's6 As a result, nch busrnessmen and busrnesswomen, rrch

and powerful polrtrcrans who were loyal the colonral admrnrstratron, managed

to acqurre thousands of acres at the expense of the poor and landless)57 lnstead

of redressrng land-related rn.JUstrces perpetrated by colonralrsts on Afrrcans, the
resettlement process created a prrvrleged class of Afncan elrtes, leavrng those who
had suffered land alrenatron errher on trny unproductrve preces of land, or landless

169 A good example of rllegal and rrregular acqursrtron of the Mrllron Acre Scheme

can be found rn the case of Srtatunga, Marrdadr and Lryavo Settlement Schemes

rn Trans Nzora, whrch rn thrs case can be used to parnt a global prcture of what
happened and contrnues to happen rn the Settlement Schemes To quote from the

late Mzee lomo Kenyatla Letter of Offer,

" l, lvlzee Jonro Xenyatta, EGH, MB the Presrdent of the Republrc of Kenya offer5 Srtatunga

Farmers Co-operalrve Socrety Ltd, a (o-operatrve 5ocrely regr5tered under Certtficate of
Reg No 20lTundertheCo-operatrveSocretresAct,Cap490,thepreceoflandcontarnrng
themea5uremenrsl,6S3acres(665hectares)andknownaslandRef No 5519and5520

whrch pre(e of land rs srluated rn Trans Nzora Drstrct Thrs of{er ts 5ublect to and grant

wrll be made under the provrsrons of the Government land act (Cnp 280) Laws of Kenya"

170 trom the above quote, rt's clear that the land was grven to the reglstered members

of the Srtatunga Farmers Co-operatrve Socrety who were t 00 as per the letter of the
Mrnrstry of Cooperatrve Development and Marketrng dated 1 'r September, 20'l 1,

155 S.r lorcxampl.WG Lrnrirq!.s Comrunrcalron 10 rh. London Ollic. TlhJanlary1969 pp1-?
r56 Lcller lrom B GrcalbalchloWG Lzm.rqle Minislry of 0 v.rs.as O.velopmenr, K.nya L.nd S.llle ).nrAccounl CAG Rciuscd

loCe(iyAccounls 196.4-65',3Feb.uary1965,p2,rnDO15Er5 Kenya Land Sert€,rrcnlAccounr 196a,5
157 Wdsserman D.colonrzalion pp 171'5
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"The Socrety was regrstered on 30'h March I972 as a farm purchase co-operalve socrety

and rts regrslratron number rs C2037, the same rs captured rn the letter of offer that was

grven by Presrdent Kenyatta rn I972 The so. ety managed ro acquire the farm through

Government assrstance as per letter of offer dated 16'h November, 1972 from Offrce

of the Presrdent The I00 member remarned actrve up to I 980 v/hen they (leared the

loan advanced to lhem by the Seltlement Fund Trustee5 havrng cleared lhe loans on

purchase o[ land"

111 Adludrcatron was set to begrn rn thc early 1980s and the farnrers genurnely

antrcrpated Ihat they would benefit from the adlLrdrcatron However, tt rs .tt thts

stage that senror government and mrlrtary officers vrho were not menrbers of the

socrety and had not been part of the group that repard the loan were allocated

h uge tracts of land rn the scheme contrary to the rn rtral oblectrves of settrng up the

schemes whrch was to settle the poor and la ndless

172 The members of the socrety who were landless, destrtute and poor had lrttle
recourse but to Settle for the five acres that was allocated to them The 100 acres

plots known as'Z plots'were reserved for senror government officrals and mrlrtary

offcers At the TIRC heanngs rn Narrobr, Mrs Kegode and Rtd Lreutenant Gcneral

5umberywo who were mentroned as havrng been rrregularly allocated land rn the

scheme stated that they were not aware that the Ia nd belonged lo the members of
Srtatunga Farmers Co-operatrve Socrety Mrs Kegode stated as follows

'As a Kenynn, rf I were to advrse our beloved Government, I woul.l tell them to ncver

double-allocate land becaLrse we are alT Kenyans There are people who are Iandless,

and who are now the socrety people Those are my bro(hers and 5rsters Some of lhem

are my <hrldren lt wrll nol be nrce for u5 to have a dr5lrke for one another or blame one

another over somethrnq we drd not c reate"r!i

173 Rtd Lreutenant General Sumberywo stated

"l feel I have provrded what the Comrn ssron requrrcd but I do nol Lnow how thc people

whomayhavebeenwrongedwllbereconoledwithmebecauscf()r3lyearstlreyhave
been lookrng at me a9 lhe person who took therr I ghrk,l th ng ,,.,,rthoUt tellrng lhem I

do not know how rt wrll go Iworld have wrshed I hat lve talk to each other so that lcan
know what to do"'"

17 4 Though non members benefrted from the land as stated above, one aspe(t

that comes oLrt clearly rs the role that was played by the Manager of Srtatunga

Farmers Co-operallve Socrety namely James Grchogo, who was tnvrted for a

heaflng at the Commrssron but decl ned to appear He woLrld have assrsted rn

151 TJRC/Hans.rdlPublE ll.a.ng/Na(ob,/r Atil 20!2
159 TJRC/Hansard/Publrc H..nng/Narobr.Aprl 2012
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sheddrng lrght on how the land was drstnbured to rhe drsadvantage of the real

members He was rn charge of the process leadrng ro the drstflbutron of the land

to non members

175 The Drrector of Land Adludrcatron and Settlement, the Drrectorare thar rs

charged wrth the management of SFTI, Mrs Esther Ogega presented before rhe

Commrssron on the same rssue of Srtatunga, but her explanatrons were found
not convrncrng, The land belongs to the members of the Srtatunga Farmers

Co-operatrve Socrety and the Commrssron recommends that members of the
Srtatunga Co-operatrve Sooely be compensated and or the land rs reverted back
to them

176 ln the case of Lryavo Settlement Scheme, the members regrstered themselves as

LryavoFarmersCo-operatrveSocretyLrmrtedonl'rApfll I97 2 under the Cooperartve

Socretres Act, Cap 490, Sectron 7 The farm has an average of 2802 acres (1123

hectares) and the same rs comprrsed rn Land Reference Number 5751 srtuated rn

Trans Nzora County, Kwanza Drvrsron, Kapsrtrs Locatton tn the Rrft Valley The sard

parcel of land was grven to I50 famrlres who were squatters and landless by the
late Presrdent Mzee Jomo Kenyatta on I November 1972 under the provrsrons of
the Government Lands Act

177 On l0 October '1 974, the Lryavo members were settled on Two and a Half acres

for therr homestead and subsrstence farmrng and thereafter the mentbers were

to work very hard on the remarnrng prece of land of 2427 aces as co-operators
to rarse funds rn order to offset the outstandrng loan advanced to them by

rhe Settlement Fund Trustee for purposes of purchasrng the farm ln 1978, the
members of the socrety went and vrsrted Mzee Jomo Kenyatta at State House

Nakuru and rn[ormed hrm about the clearance oI the loan Ihe then Presrdent

promrsed to send surveyors to go adludrcate the land so that members could
get therr rrghtful shares The land had 786 heads of cattle, 630 prgs and stakes of
nralze crop that were left behrnd by the departrng whrte settlers that assrsted rn

clea rrng the loan

178. lndeed rn 1983, duflng Presrdent Mor's tenure, the land was demarcated and

only Two and a Half acres were added to the exrstrng Two and a half acres that
the members were hold rng prevrously and the rest of lhe acreage was u n lawfu lly
subdrvrded amongst top crvrl servants rn government dunng Mor's trme and

contrary to the terms and condrtrons of settiement rn the 5hrflka Settlement

Programme dated 10'n November 1974, whrch was the constrtutron of the
socrety
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179 The case of Marrdadr farm, whrch rs rn Kwanza Drvrsron ofTrans Nzora County, ts

equal and srmrlar to that of Srtatunga and Lryavo

180 Also, resettlemenl rn the One Mrllron Acre Scheme took an ethnrc dtmenston
rn favour of members of some specrfrc ethnrc communrtres agarnst others
Thrs created susprcron, mrstrust, tensrons and conflrcts among other ethntc

communrlres, who felt drscrrmrnated a_carnst by the Central Land Board and rts

subsrdrarres There were rnstanres where some 'squatters'could be evrcted from

areas they already occupred and denred land allocatron srrnply because of therr

ethnrcrty, regardless of therr landless stJtus For example, squatters and former
farm workers from the Central Provrnce were evrcted from the Lugafl Settlement

Scheme rn Western to make way for menrbers of the Luhya communrty Srmrlar

evrctrons took place tn the Aberdares where those who drd not belong to

the Krkuyu communrty were evrcted by the government to pave way for the
resettlement of the Krkuyu people

181 lt also emerges that although all Afrrcans who were rendered landless or left
wrth too lrttle preces of land were entrtled to resettlemenf anywhere rn the
Whrte Hrghlands under the arrangement wrth the Brrtrsh, meanrng that any
parts of the hrghlands was avarlable for therr resettlement, offcrals rn Kenyatta's

admrnrstratron reserved large former settler farms rn Central and North Rrft Valley

a round Naku ru, Krt.rle and Eldoret for the wrllrn g-buyer, wrllrng-seller arrangement,
deemrng rt to be the only practrcal approach Tlre Kalenlrn and the Maasar who
were evrcted from the reserved areas durrng the pcrrod of colonrsatron opposed
the move, consrderrng rt to be unfarr and an unJust attempt to cause them to buy

land whrch had been alrenated from them by the Brttrsh from members of the

Krkuyu communrty to whom the large farmlands were allocated durrng the flawed

resettlement process'60

182 Dunng the KADU days, Mor supported regronalrsm and a decentralrsed system

of land tenure that recognlsed both rndrvrdual and ethnrc Iand rrghts based on

hrstoflcal clarms However, after the merger of KANU and KADU rn 1964, Mor

changed hts open resrstance to centralrsatron of land admrnrstratron under a

Central Land Board As an rnflucntral polrtr(al leader, hrs apporntment oblrgated
hrm to support the governmcnt's land re-settlement plans rn the Rrft Valley,

especrally of the Krkuyu, even though he was an rnfluentral Kalenlrn leader

183 Eecause of hrs posrtron rn Kenyatta's qovernment, l/or abandoned any open attempt
to restrct or resent rmmrgrants from Central Kenya and other parts of the country

160 T.b lh. Xa.ogo Squ.U.rs .^d rh. Roors oi Mru lr.u 1901 I06ll (London James Cuir.y 1!a7) al r5+152
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rnto the former Whrte Hrghlands rn Rrft Valley, perhaps for fear of creatrng susproon,

m rstrusr and tensron wlth hrs boss,.Jomo Kenyatta, Tensrons arose over Mor,r6r who, as

the most senror Kalenrrn rn Kenyatta's government, was seen as allowrng rmmrgrants

from Central Provrnce to acqurre whtte-occupred land rn Nyandarua, Latktpta, Nakuru

and other parts of the Rrfi Valley, outsrde therr "tradrtronal" areas rn Central Kenya. lt rs

reported that, whrle he could not challenge the process publrcly though, N4or worked

behrnd the scenes to help Kalenlrn farmers compete wrth the Krkuyu to buy settler

farms'"' One of Mor's close allres, Tarta Towett, who was srmrlarly rnfluentral, also

pressurrzed European land owners to sell therr land wrthrn the Kalenlrn spheres of

nfluence,'6rHowever, the lrttle efforts made by Mor and hrs close polrtrcal allres from

the Kalenrrn communrty drd not fully address the land-related needs of members of

the KalenJrn communrty

184 ln subsequent years, for example, durrng Dantel arap Mot's reglme, the srtuatton

rncreased tensron between the Krkuyu and the KalenJrn and other communrtres that

srmrlarly felt entrtled to resettlement ln the former Whtte Htghlands, For tnstance,

rn 1985, Krpsrgrs leaders ordered members of the Krkuyu and other communrtres,

rncludrng the Luo who were worktng tn tea farms tn Kertcho to leave Rrft Valley'u

Tensron and ethnrc stflfe over flawed land settlement schemes also revrved poltttcal

debates for the re-establrshment of a regronal lmo)mbo) government rn Kenya, rn

whrch case, regronalrsm would be understood to mean that each ethnrc communrty

occupres rts (nbal domarn along establtshments that extsted before colontsatton '65

185 Therefore, rt rs no wonder that the mdlrrnbo debate domtnated poltttcal dtscussrons

rn post-rndependent Kenya and that the debates were, tn many cases, accompanted

by ethnrc vrolence over land-related clarms tn areas such as Molo and Burnt Forest,

where communrtres felt that members of other communtttes were settled and

thereby, rmposed rn Iherr areas whrlc they rematned landless or suffered land

scarcrty As early as the late 1960s and early 1970s, mrlrtra groups compnsrng

members of certarn cornmunrtres whc felt defrauded of therr land by the Kenyatta

admrnrslratron were already taktng shape, espectally rn rhe Rrft Valley One of
such groups was the Land and Freedom Army comprtstng non-Ktkuyu members

who felt betrayed after rndependence by the Kenyatta admtntstratron rn terms of

gettrng resetlled on free lands acqurred from the whlte settlersr66

161 vldn.r Jennl.rA The R$cal.P.ny Sbt. nl<cny. f tot11 h.t.nfi.ct lo Ny./o i ( Bc rk clry 1992) 481 qlolrng lh. ui publ,s h.d
lh!srs ol Apollo N onJo

162 Scc lor erernpl. l.lle. ,rom T J 8eu.rs lo CoLrns.ll Kcnya lnlernal 26 Apnl 1971 rn FCo 31/E5.1 Pol lrcal D€veloprn.nls rn

163 Lelt!r lrom Clay to Joy _NalronalAsscmbly _ 
13 0crob.r 1971, rn forargn Commonwaallh O,llce 31/653 Ajlarrs ol lha Nanonal

Assambly 
'o 

X.fya 1971

16lt Tarrha K.nogo Squ.[.rs and rhc Roo s ol lllau Meu 19011963(London Jan€s Cr,(?y I9A7) a1150152
r65 Tabrrh. K.nogo Sq!.rl.rs .nd lh. Rools ollvtau Ma! 1901 1963 (London, James Curr.y 1967) al 15tr15?
165 Llo L.od end Class p132
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186 The general result was that the majoflty of the people who were actually settled

rhrough the One Mrllron Acre Scheme were not necessartly the landless people

who had demanded and fought for the establrshment of those schemes'6'The
beneficrarres were a few rndrvrduals, mostly Krkuyu, who had freely accumulated

money through farmrng, small busrness ventures, wage employment or sale of
therr exrstrng holdrngs durrng and after the perrod of colonrsatron For example,

some people rn Central Provrnce srmply drsposed of therr land or assrgned rt lo
relatrves rn order to qualrfy for the cheaper and comparallvely larger settlement
plots rn the Rrft Valley Terms of the repayment loans provrded by the Brrtrsh

government were also flexrble, representrng about 90 percent of rhe purchase

pnce rn low densrty schemes and I00 percent rn hrgh-densrty schemes lronrcally,

those settled rn the schemes rncluded Presrdent Kenyatta wrrh about 216 5 acres

and hrs long-servrng Minrster for Lands and Settlement J.rckson Angarne, wrth 252

acres; whrle the malonty of deservrng allottces were allocated between 5 and 20

acres of la nd only '63

187 The foregorng elaboratron rllustrates the fact rhJt the multr mrllron resettlenrent

schemes were not only mrsmanaged but were also ethnrcrsed and polrtrcrsed,

desprte rts noble goals of resettlrng rhe landless aaross the country'"'
The competrtron and conflrct over a(cess, utrlrzatron and ownershrp rncreasrngly

took an ethnrc drmensron akrn to tnbal polrtrcal alrgnments rn the perrod lust before

and after rndependence As a result, settlement processes rntended to create

harmony among local communttres as they rncreased therr status of lrvelrhood

rnstead created susprcron, mrstrust, tensrons and conflrcts between the Krkuyu

and other ethnrc conlmunrtres, especrally the Kalenjrn rn the Rrft Valley, who felt

drscrrmrnated agarnst by the Central Land Board and rts sLrbsrdrafles ''0 A report of
a'Stamp Mrssron'assrgned to evaluate the outcome of thc One Mrllron Acre scheme

rn October 1965 found rt to be a complete farlure, due to numcrous rnstdnces of
corruptron, mrsallocatron and mrsmanagement of funds by the top government

officrals rnvolved rn the resettlement process The report concluded tl'rat Bfltarn

would reduce financral commrtment to the settlement programmes rn Kenya

188 The conclusron one would make from the foregorng clrscussron rs that Kenyatta's

admrnrstratron squandered the opport.rnrty to fLrlly and ddequately address the

land questron Had rl not, the cLrrrerrt vrolent conflrcts over land wrth pol t cal

undertones would have been prevented

',,'1.

167 SecNd'hguRcpodlndrnqsppl2tl28anddelasrnAnn.rcs52and53LnVollollh.Anoexcslolh.NduiguReporl 200a

164 Presrdenl Jomo Kenyall. .nd Mnrster lor Lands Jackson H Angarne rvere allocar.d larqe p.rc.ls ol land ri rh. selu.m.nt
schemcs 2l lhc.Ipcnse ollh€ poor la.dl.ss and n..dy.nd n.€dy rndrvdu.ls n socrely

!69 Ca,ey- Joncs Anatomy ol llhuru {N.w Yort Praeger 1966)

170 Carey Jon.s Analomy p lST.rplahshowlh.On.MllonAcreSchemelooka.elhncenproachlolhehrahd.nslyschtm.s
allocalhg Europe.n l.nd klhrn Ih.[ spharc ol rnnuenca cach of lhc m.]or elhnrc a.oups Fcw rl any schemes werc ,nuln'€lhnic
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Land issues and Related Conflicts in Post
lndependence Kenya

189 The overall oblectrve of thrs sectron rs to rnterrogate land problems rn post-

tndependent Kenya, rn order to determrne underlyrng causes of vrolent conflrcts

that have arrsen rn relatron to land for purposes of recommendrng appropnate

redress, rn accordance wrth of the TJRC ma ndate The mandate of the Commrssron

was to rnvesttgate causes of land-related confltcts from the post-tndependence

perrod to the present The perrod before rndependence has been consrdered rn

detarl, wrth clear rndrcatrons of the adoptron of Errtrsh colonral laws, polrcres and

practrces rn relatron to land at tndependence

190 Srnce rndependence, there have been three polrtrcal regrmes rn Kenya - the

Kenyatta, Mor and Krbakr regrmes Thrs sectron presents findrngs of the various

methods of rrregular and corrupt land acqursrtron and allocatron methods that
have occurred over the years, perpetraled mostly by government ofllcrals, and how

the land-related actrvltres have, over the years, fuelled land-related ethnrc tensron

and strrfe whose roots Jre, rn many cases, traceable to land-related rnlustrces

commrtted dufl ng the colonral perrod

19'1. The drscussron rs drvrded rnto three parts, e;ch addressrng land-related chatlenges

durrng a partrcular regtme and consequences thereof and tndrcates whether or

not consequences were suffictently address or strllendure, as land tssues awartrng

redress The first part conslders lomo Kenyatta's regrme, begrnnrng wrth a summary

of land polrcres and laws that were applrcable soon after rndependence whtch

should have gurded ofhcral dealrngs wrth land and, rn the process, demonstrates

Ihe extent of officral farlure to adhere to the laws and polrcres, thereby occasronrng

rnJUstrces to people, many of whom already suffered land aLenatron and related

consequences d urrng the colon ral adm rnrstratron a nd attendant vrctrms'resrstance,

rebellron and vrolent retalratron

Land irregularities at independence as causes of violent conflicts

192 Thrs sectron presents findrngs on land-related rrregularrtres and attendant vrolent

conflrcts and related rssues duflng the Kenyalta regrme, begtnntng wrth marnland

Kenya and then the Coast, m,lny of wh rch have endu red, to thrs day As the prevrous

drscussron shows, rrregulantres rnvolvtng land acqursrtron, ownershtp and use take

many forms, rncludrng drscrrmrnatory land allocatron practrces, based on ethnrcrty

and unlustrhable allocatron of land by government offcrals to lhemselves or to
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therr affilrates The foregorng sectron elaborates rrregular land allocatron practrces

that occurred dunng Kenyatta's admrnrstratron through land allocatron schemes

However, rrregulartles and malpractrces that charactensed land allocatron rn the

settlemenl schemes were not the only form rn whrch officral corruptton tn relatton

to land was manrfested Therefore, rn order to desrgn meanrngful measures to fully
address the root causes of land-related vrolent confltcts that have bcen wrtnessed

rn (he recent years, other forms of land-related rnJUstrces that occurred durtng

Kenyatta's admrnrstratron are presented rn thrs sectron

193 The presentatron rn thrs sectron explarns that officral corrttptton rn tlre ilcqurs tron,

alloca on, ownershrp and drsposal of land rn Kenyatta's era contrnued unabatecl

regardless of the exrstence of applrcable laws and polrcres that were rntended to

govern dealrngs rn land Thrs rarses the questron whether there mrght have been

some rnherent loopholes rn the laws and polrcres or rn therr rmplementatron that

should also form the focus of analysrs as the country seeks to desrgn appropnate
measLrres to address land-related conflrcts wrth finalrty

194, A number of termrnologres are used n thrs sectron ofthe chapter on land whrch

req urre definrtron rn order to clanfy the meanrng, for the purposes of tl.lrs report Tl]e

frrst rs "rrregular allocatron of land'l whrrh refers to officral a(trons nnd procedures

rn relatron'to land, leadrng to land acqursrtron, ownershrp, occupalron and/or use

rvhrch do not conform to applrcable laws and regulatrons

195 The second termrnology that deserves dehnrtron rs "land grabbtng'i whrch ts used

here to mean offcral and prrvate actrons, steps and procedures rn relatron to land

acqursrtron, ownershrp, occupalron, use or any other dealrng rn land, both pnvate

and publrc, that rs not only rllegal, but is also conducted wrth wanton rmpunrty,

recklessness and r5 blatant and wrdespread An elaboratron follows

196 As the country approached rndependence rn 1963, many communrtres that had

lost land to (he colonral admrnlstratrcn and rts settlers were eJgerly awatttng

restoratron of therr land, at no charge As prevrously explarned, thcre also emerged

a group of Afflcan elrtes and busrness people who were eager to acqurre land,

especrally rn the Whrte Hrghlands, for commerctal purposes A(rcan nterests

generated a scramble for land rn the Former Whrte Hrghlands and othcr strategrc

areas Whrle some of the landless communrty members squatted rn ccrtarn areas

rn the hope that therr occupatron would be regularrzed by the government, others

took a confrontatronal and vrolent approach to the land questron on grounds that
they were lust recovenng therr land whrch had been 'stolen'or annexed by force

by the colonralrsts, wrth the help of therr local loyalrsts However, rndtvtduals and
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communrtres that had genurne expectatrons of land restoration at the rnstance

of the government suffered great drsapporntment when the frrst government's

response came rn the form of an announcement by Presrdent Kenyatta's

admrntstratron that there was no free land, desprte havrng used land as a tool to
mobrlrze Afrrcans to support KANU and rts struggle for rndependence and self-

governance oI the country

197. The frustratron of communrtres drsappornted by the ad m rn,stratron's sharp response

was expressed by Mr Davrd Nasura Tuwer, an 85-year old member of an affected

community rn the followrng termsi

After 1963, Ihe Taldr had hoped that our government wotrld grve us prronty rn the Whrte

Hrghland5 resetllement prolect a5 we had lost our land to the Krp5rgrs communrty'7'

Wlren the whrtes left the cor-Lntry, rhe leaders of the trme who came rnto power took

over llle farll]s that we hdve specr6ed and they drd not regdrd us We were lefl on the

rocky, waterlers and the barren lands' )

198 Eesrdes contrnued landlessness, land scarcrty, destrtutron and poverty, farlure

to gtve pnorrty, rn land allocalron or, more accurately, re allocatron rn favour of
those who genurnely lost (herr land to the colonralrsts soon after rndependen(e,
generated another problem - the scramble for land by Afrrcan elrtes and busrnesses

for purposes other than settlement However, what herghtened the srtuatron

to proposrtrons of vrolence was the engagement of publrc offcrals rn Xenyatta's

admrnrstratron rn rrregular and rllegal land acqursrtron and use, at rhe expense of
landless and land-scarce communrtres

Nature of land-related illegalities and irregularities after independence

199 Durrng Kenyatta's admrnrstratron at rndependence and for several years thereafter,

rllegal dealrngs rn land whrch left many rndrvrduals, famrlres and communrtres

landless and land-scarce took many forrns They rncluded outflght land grabbrng,

pre[erentral treatment of certarn communrtres, especrally the Ktkuyu, rn land

allocJtrons and settlement, establrshment of settlement schemes selectrvely for

the benefit of members of certarn communrtres, whrle other deservrng rndrvrduals

and famrlres from other communrtres rernarned unattended, and rllegal alrenatron

of land from what wds desrgnated as publrc land for publrc purposes

20o The early years of Kenya's admrnistratron ushered rn Kenya, the begrnnrng of mass

land grabbrng and rrregular allocatrons of publrc land and other resources, whrch,

rn trme, became a wrdespread and almost endless phenomenon throughout the
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country Throughout the years of hrs admrntstratron, both land grabbrng and

irregular land allocatrons were perpetrated by and for the beneht of the Presrdent

hrmself, members of hrs rmmedrate famrly, hrs relatrves and frrends and offrcrals rn hrs

admrnrstratron, rncludrng polrtrcal leaders from other tflbes, wrth wanton tmpunrty.

201 Exrstrng lrterature rndrcates that between 1964 and 1966, one-srxth of European

settlers'land5 that were rntend,od for settlement of landless and land-scarce
Afrtcans were cheaply sold ro the then Presrdent Kenyatta and hrs wrfe N g rna, hrs

chrldren, Danrel Mor who succeeded hrm as presrdent, other polrtrcal leaders at

the trme rncludrng Mbryu Kornange, Ronald Ngala, Ogrnga Odrnga, through the
LuoThrrft and Tradrng Company, Grkonyo Ktano, J M Karrukr, Masrnde Mulrro and
Paul Nger ''r

)02 Kenyatta hrmself appears to have benehted rmmenselyfrom rrregularallocatrons of
land that should have benefrted those who lost land ro Arab and Bfltlsl.t colonrzers
By I965, Kenyatta rs reported to have been usrng hts posttron as prestdent to buy
numerous settler farms rn the Whtte Hrghlands and also excrsrng and allocatrng
to hrmself and famrly qovernment forest tn Krambur,, Presrdent Kenyatta's dtrect
cngagement rn rrregular land allocatrons compromrsed hrs posrtron to prevent or
remedy srmrlar cases of land q.abbrng by hrs close assocrates,'!

203 ln addttron, there were peculrar cases of land grabbrng and related malpracttces
dufl ng Kenyatta's admrnrstratron whrch serve to rllustrate how deeply the problem
of land grabbrng had cut rnto Kenya and the wanton manner rn whrch key
government ofhcrals, rncludrng the presrdent grabbed what should have been
publrc or communal land and "drshed" rt to relattves '/^

204 Further, there were cases rnvolvrng Presrdent Kenyatta's personal approval of the
purchase of large farms by hrs famrly, exemptrng the transacttons from revrew by

the respectlve land control boards ln the process, hrs famrly acqurred vast farms rn

Nakuru, Nloro and Rongar areas rn the Rrft Valley,'7

205 Moreover, the presrdent and hrs famrly owned several beach plots and hotels on
the Coast where, as prevrously stated, nrany Afflcan communrtres lost therr land,
frrst, to Arabs and later to Europeans, renderrng many landless, to thrs day lt was
revealed tha t by 1972, the Presrdent and hrs famrly had more tha n eleven properttes
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at the coast rncludrng hotels, rn addttton to those he owned through proxles, yel

Mombasa Munrcrpal Councrl warved all land rates due on hts property tn the same

yearrT'

206 As already noted, other key personaltttes also benefrted from trregular land

deals durng Kenyalta's admrnrstratron, especrally hrs close assoctates who

also rrregularly acqurred prtme land at the coast, mostly beach plots, rncludrng

EIrud Mahrhu, the Coast Provtnctal Commlsstoner rhen, lsalah Mathenge, former

Provrncral Commrssroner, Rrft Valley, Matu Wamae, lohn Mtchukr and Beth

Mugo'7'Other long-servrng provtnctal commtssloners d urlng the ad mln lstratron

who srmrla rly acqurred la nd trregula rly at the expense of landless and land-scarce

Afrrcans were iohn G Mburu, Charles Kornange, lsarah Cheluget, Paul Bort and

Srmon Nyachae,'" Not surprtsrngly, all of the land allocatron benefrcrarres who

a( the trme they rrreqularly acqurred the land served as PCs were sons of erther

[ormer colontal home guards or chrefs '''

)o7 Commrssron has comprled a lrst of tndtvrduals for whom there ls evldence of

rllegal or rrregular acqursrtron of land durrng the Kenyatta admlnlstratlon Thrs lrst,

along wrth a stmrlar ltst of names from the Mol and Krbakr admtntstratrons, wtll

be handed over to the Natronal Land Commtsston for further rnvestrgatlon and

actron Two constrtutronal amendments conferred upon the prestdent the power

to make grants of unalrenated government land to hrmself and others, togetller

wrrh correspondrng parcels of land, all of whrch were acqutred through abuse of

constrtutronal powers vested tn the prestdencyrs'] ln the process that mlght be

surtably referred to as the scramble ro rrregularly acqurre land tn the former Whrte

Hrghlands, key personaltttes from vartous ethnlc backgrounds also acqurred large

tracts of land rn areas that formed part of former reserves for other drfferent ethnrc

communrtres

208 For example, rn Uastn Gtshu, key personalttres from the Kalenlln communlty

domrnated the east and west of the regton, those from the Klkuyu communrty

occupred the south, whrle those from the Luhya communlty occupted (he north-

west ln add rtron, members of (he same communtttes acqurred parts of rhe Whrte

Hrghlands as follows the Krkuyu - Nyandarua, Latkrpra and most of southern
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Nakuru, the Luhya - western Trans Nzora and Lugafl and the Kalenlrn - eastern

Trans Nzora and northern Nakuru,r6r The rntermrnglrng of commLrnrtres rn areas

that were not therr oflginal "homelands" resulted rn competrtron and conflrcts
throughout Kenyatta's admrnrstratron because what was percerved as forergn
settlements rn the ex-reserves of other commu nrtres re marned deeply u n popular,

desptte offrcral polrcy that was permrssrve of Afrrcan settlement anywhere tn the
countryr^'

209 Besrdes the drecl engagement by key rndrvrduals tn rrregular land deals, varrous
krnds of land-buyrng busrnesses, many wrth questronable legal status, were

establrshed for purposes of rrregularly acqurrrng land meant [or the Iandless, for
proftt Examples ofsuch land buyrng compa n res were the Grkuyu, Embu and Meru
Assocratron (GEl\4A), NDEFO and Nyaktnyua, to mentron a few, whrch operated
marnly rn the Rrft Valley and rn Central Provtnce, but wrth outreach offrces rn

other parts of the country 5ome of the companres managed to acqurre land and
re-drstnbute rt to thetr members who were mostly krnsmen of therr founders,
whrle others went underground or closed busrness, havrng recerved large sums
of money from therr members or shareholders, thus worsentng the srtuatton of
Iandlessness and land scarcrty rn the country

210 Although Iand remarned a key source of polrtrcal patronagt and the government's
prrmary tool rn controllrng dlssentrng vorces or oppos ttron, t here were c hallenges
agarnst the manner tn whrch land was corruptly acqurred by key government
offrcrals and thetr close assoctates that should have warned thc Aovernment of
the day of the short and long-term dangers of offrcral malpractrces rn relatton to
land. For example, rn October 1971, Martrn 5hrkuku, the then Butere Me warned
that rf the Krkuyu drd not share the frurts oF Uhuru with others, they would
eventually be "eaten by the other 41 trrbes lrke a satrsfted hyena was eaten up by
h ung ry hyenas ",i5

The polrtroan's warntng was tndrcatrve of the ethntc perceptron of Iand grabbers
and hatred and anrmostty thal was bu rld rnq up over the years because of skewed
allocatron of land and ot her pu b lrc resources rn favour of rnd rvrd uals marnly from
the Krkuyu communrty by the Kenyatta admrnrstratron The lrkelrhood of land,
related conflrct was enhanced by frndrngs that dunng Kenyatta's admrntstratron,
members of the Krkuyu communrty held 50 percent of the top lobs rn the
countryr16
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212 Further, the ltnk between rrregular land allocatrons durrnq Kenyattas era and

polrtrcal drscontent of a nature that could cause vlolence was demonstrated by

sharp reactions to the malpractrce by members of Parlrament who were opposed

to them Of6cral records of the Natronal Assembly rndrcate that during one of the

parlramentary sesstons ln 1974, the then Moyale MP Osman Araru crrtrcrzed Jackson

Angarne who had been Lands and Settlement mrnrster for 15 years for openly

facrlrtatrng the settlement of members of the Krkuyu ethnrc aroup rn the Rrft Valley

The enraged MP rs reported to have asked Angarne whethel he was only rnterested

rn land that members of hts communtty were grabbtng from the Kalenln people

rn the Rrft Valley, statrng that land was already "finlshed" there,''/ The Moyale MP's

open cfltrcrsm of Angatne was a strong lndlcator of dtspleasure, not lust by affected

communltres, but also by other communrtles ln Kenya that were not partaklng ln the

malpractrces related to land Further, n 1974, a Kalenlrn MP demanded Angalne's

sackrng and referred to htm as "a leader to hell and darkness"r" Both sentlments

pornted to the ethntc resentment of the Krkuyu due to the phenomenon of land

grabbrng perpetrated by therr leaders which could and, tn subsequent years, dtd

result rn vrolent conflrcts among the communltles llvlng rn Rrft Valley.

213 lt rs noted from the sharp remarks drrected at Angarne by fellow MPs, that hrs Mrnrstry

of Lands and settlement also played a faolrtatrng role tn trregular land allocartons

rn the country There are lndrcatlons that ln addrtlon to mountlr'19 dlscontent over

trregular land allocattons durtng Kenyatta's admlnlstratron, the malpractlces also

threatened to mar the relattonshrp between the admrntstratlon and lts external

partners, especrally the Erltlsh government The Brrtrsh government was worrted

about the negattve publrcrty ln the Press and parlramentary crltrclsm of therr ald

admrnrstratron whtch seemed to have facllltated the lrregular land transacttons

tnvolvrng key government offctals'"e ln sptte of tts concern about the lrkelrhood of

strarned relatlonshtp wrth Kenya, the Erltlsh government farled to lntervene to Stop

the corrupt practtces lnstead, It contloued fundrng the farlrng land resettlement

process ''o

Land Problems at the Coast in Post-indepen dent Kenya: Kenyatta's
Administration

214 As already explarned, the coastal regton, unltke matnland Kenya, was first colonrsed

by Arabs who, durrng therr colonrsatron, enslaved membels of the MUrkenda

communrty and atso took over a lot of therr land Subsequently, the Sultan of

Zanzrbar who was governlng the coastal area, havlng brought Afrlcan communitles

1!7 O sman Areru. M.mber ol Parlam.nl lor Moval., rn NAo R 23 Nov.mber 197 3, col 535
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Iiving there under his control, handed over power to the British, as protectors of the
coastal region. ln the process, much of the land previously owned and occupied by

African communities was also handed over to the British colonialists. At some point
in time, the British established a claims process through which private persons

who had lost land could seek restoration and other redress for land, but African
communities did not benefit from the process because, among other things, they
were not aware of its existence.

215. As a result, most of the individuals, families and communities at the Coast
ended up living as'squatters'on land that had either been acquired by Arabs

or the British such that by the time Kenya attained independence, many at the
Coast had no titles to their land. The situatioft seems to have been confused
by the takeover of power by the Eritish from Arabs in a procedure that local
communities did not well understand, especially the progression from the
Coastal Strip as a sultanate to a protectorate under the British. Equally unclear
was the status of the Coastal 5trip, in c luding land at the time of independence
when the Sultan renounced his sultanate over the region to allow it to be
merged with the mainland as Kenya,

216. The foregoing factors present unique features around land at the Coast which
make it deserve special consideration. With regard to land issues and the need for
their redress, the coastal region is also unique because very many different kinds
of land problems have arisen there requiring redress. Land problems there are
widespread and transcend many decades, including pre and post-independence
administrations. Land problems remain largely unaddressed in the coastal
region which has the largest number of landless people and has been severely
marginalized in terms of land adjudication, consolidation and registration. Because
of the myriad land problems, the majority of people at the Coast remain very poor;
it is the region where land acquisition by individuals and other bodies from outside
ofthe indigenous ethnic communities (considered as up country people) has been
the largest. lt is also the region where land-related injustices appear to have been
the gravest and the longest lasting. For these reasons, land issues at the Coast
require urgent redress by first enumerating the kinds of land problems that have
continued to affect the region and its people.

21 7. As explained, there exists myriad land problems relating to alienation, acquisition,
occupation, ownership, use and disposal at the Coast including forced eviction
of coastal families and communities by private individuals and entities as well as

public entities in the process of irregular acquisition of land. There has also been
forced eviction of families and communities from community ranches, without
compensation, to pave way for large-scale government projects. Furthermore
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there has been a notable absence of consultatron wlth potentlally affected local

communrtres rn the acqulsrtron of land for government prorects

218 Thls rn addttton to forced evrctrons by prrvate rndlvtduals from upcountry rn (he

process of grabbrng therr land and the establrshment of settlement schemes

whrch end up benefrtlng rndtvrduats and famrlres from certatn upcountry ethnrc

communrtres The tndtgenous coastal people's predrcament has been compounded

by the personal and rrregular allenatron of land at the Coast by government officrals,

rncludrng some of the former prestdents, for thetr own prlvate use Thetr ltrany

of woes conttnues wlth the fallure to rdentrfy and recogntze certaln lndlgenous

communrtres at the Coast for purposes of settlement and re-settlement and the

rllegal alrenatron of paicels desrgnated as trust land for the benefrt of specric

coastal communlttes by government officrals and thelr close assoclates Then

there has been the establrshment of protected wtldlrfe areas on land occupred

by local communrttes wrlhout recognltron of thetr extstence and compensatlon,

declaratron of tllegal settlements ln coastal communltles homelands to pave

way foI annexatron of land for the benefit of people from outstde of the regton,

as well as rllegal acqutsttton of land at the Coast by prrvate tndtvtduals from the

marnland Fatlure to complete the processes of land adludlcatlon, (onsolrdatlon

and reglstratron exerctses at the Coast and allocatton of large communal lands,

rncludtng ranches and trust lands to forelgn tndtvtduals and busrness entltles

add to the gnevances These problems underlte the emergence of the MRC ln the

regron and threaten to glve rlse to more vtolence there unless urgent measures are

purposefully and systemalrcally taken to address them

. Fdilurc to re'settle ond reEslet coostal people as owners of land

21g The large number ol the MUrkenda and other coastal communtttes who should

have been settled as part of the rndependence package negotlated at the Lancaster

House conferences tn London were never settled lt has been explarned that the

negotratrons rncluded an undertaking by the Brltrsh government to Provrde a

loan for payment of whrte settlers to acqulre part of the land they occupred for

settlement of Afrrcans, but settlement proqrammes In that scheme excluded

the whole coastal regton Later, other settlement programmes were lntroduced,

rncludrng one also supported by the Word Bank but that too, was concentrated on

marnland Kenya As a result, large numbers of famrlres and communtttes occupted

lands for whrch they had no trtle deeds or any other form of proof or ownershlp

and thus became suscepttble to land grabbers Much of land at the Coast, rncludrng

land rn Malrndr was, at rndependence, categortzed as government land, yet local

communrtres were ltvtng on the land ln Lamu, for example, all the land rn whar

currently constttutes Lamu County was categorlzed as government land, whrle

tl0



the local indigenous population was considered as'squatters'on the land, yet it
was their own.'erThe same situation prevails in the Tana Delta which has, in the
recent past, featured in the media prominently when violence broke out between
communities living there over land,le,

220. The squatter problem was made worse by that fact that in many cases,Ihe process
of land adjudication, consolidation and registration was not conducted at the
Coast, thus leaving families without evidence of ownership of the land they occupy.
Since people did not have title documents to the land they occupied, it appeared
and still does appear to land grabbers that the land they oc(upy does not belong
to them.ler The situation was and continues to be exploited by individuals and
corporations, especially from upcountry, who consider such land as belonging to
no one and therefore available for their acquisition, regardless of the presence of
families living on the land. lt has made it easy for private individuals, qovernment
officials and local as well as foreign investors to transact irregular cleals leading
to acquisition of land, whereupon, the genLrine inhabitants are forcibly evjcted
without compensation.

221. Lack of title deeds has also exposed coastal communities to violent evictions by
government functionaries, especially security forces in the pretext of carrying out
security operations. For example, in Kiunga, at some point, people from Somalia
crossed the border into Kenya and killed one police officer. The Kenya government
was quick to blame local people for the officers'death and on that basis, assigned
GSU officers to the area. The GSU, in addition to torturing the local Bajuni
communities, demolished their villages, including Rasini and Mtanga Wanda
islands, causing them to flee. Upon return, community members found that their
land had been taken over a nd registered in the nimes of upcountry people who to
date, claim to be owners of the land.,r.

222. ln Kipini where the Swahili, the Giriama and the pokomo have been Iiving since
the pre-independence period. the situation reflects selective adjudication and
registration exercises. Witnesser testified that although they lived together
awaiting title deeds for their land, in time, they discovered that people from other
upcountry community, especially the Akamba and the Kikuyu as well as soldiers
who had descended in the area for unexplained reasons, had sub-divided the land
and obtained title deeds while they, indigenous communities, had none and were
unable to access government land registration services.'nt
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223 The problem was worsened by the growrng commerctal value of coastal land

for tounsm-related development The government made grants of coastal land

surtable for tourtsm, often ln areas already occupred by the MUrkenda, resulttng rn

mass evrctrons and subsequent conflrcts, Lamu reached a botlrng potnt after the

government farled to address the hrstorrcal lnJustlces as well as curtall ongorng

fraudulent land procurement rn the area '% Related to rt rs farlure to resettle lhose

who were rnternatly dtsplaced at the Coasl durlng the post-electron vlolence (PEV)

of 2OO7-2008 ts lack of compensatlon for drsplaced tndtvtduals and famrlles there

Affected people at rhe Coast have complarned that whlle Kenyans drsplaced by

the 2007-2008 PEV have been recogntzed as rnternally drsplaced persons

(lDPs) and many, especlally tn matnland Kenya have been re-settled, the

government of Kenya has gtven very llttle, tf any, constderatlon to large

numbers of people at the Coast who have been drsplaced over the years,

rncludrng those who have been, from tlme to trme, dtsplaced as a result of

5hrfta tncu rs to ns tn Lamu,reT

224. It has been stated that ln Lamu, slnce the I960s, rhere have been Shrfto-related wars

between the communrtres ln the area and elther local communtttes or govelnment

securlty forces every trme the shl/la from Somalra cross the border lnto Kenya to

erther sleal cattle or to perPetrate other ktnds of rards re3 However, every tlme Kenyan

secuflty forces are sent to the area to respond to 5hrfta attacks, they turn agalnst

communtty members and torture them, destroy thetr crops, demollsh therr homes

and forcrbly evrct them As a result, communlty members have been forced out

of twelve vrllages tn the area rncludrng Shakanr, Shendenr and Vundenr All of the

communrty members wlro were evtcled from thetr homes durrng such operartons

became rnrernally drsplaced but the governmetrt has falled to recognlse them as

such and re settle them, renderlng many landless and poor Many have resorted to

lrvrng rn slums, whrle sonte moved to Tanzanta tn search of homelands when therr

own government failed to come to therr ald. Nelther ha5 the government provrded

affected coastal communltles any form of redress of atrocltles commltted agalnst

them by the GSU and other securrty agencres that have tortured and rendered many

homele5s rn the course of conductlng securtty operattons rs

225 The Bonr and the Ealunt (ommunltles have suffered stmtlar evtcttons slnce the

early 1960s Soon after rndependence, there were people at the Coast who

declrned to ,otn Kenya tn preference for Somalta and crossed the border lnto

Somalra, However, they soon began to cross back lnto bordertng areas tn Kenya
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to steal lrvestock from local communttres However, the G5U that t h e govern ment
sent to the areas from trme to trme to recel the attackers, turned dgarnst affected
communrty members

226 They accused them of collaborattng wtth the Shrfto ratders, shot and ktlled many

of them, lorcrng many famrlres to flee, havrng lost therr lrvestock, crops tha t were

destroyed by the GSU and homelands, yet to date, the government has farled to
compensate or re-settle them :00 Becau5e of the government's perststent farlure
ro recognrse and address the plrght of coastal communrles that have sLrffered
forceful evrctrons at the hand of the government's own secuflty functronarres,
many affected people hold the view t hat they were better off dunng the colon ra I

perrod ln the words of one affected person who, at tl.te ttme of hrs testrmony,
was strll nursrng scars from torture by the GSU who also shot hrm and fellow
communrty members as well as forcrblv evrcted them on account of antr-5hrfta
operat ron s

We, as the Balunr feel that we were better ofF when we were under the colonral
governrnent than durrng the post-colonral perrod Durrnq the colonral perrod, we
dtd nol have any problems because at that I rmc we even h,ld orrr own v llages Aftcr
rndependence,ourvrllagesweredestroycdTheyrvereatKrr.rnga,Krshakanr,Frrnambar,
Vrbondenr whrch rs our home, Ashwer and Materonr The5e are the vrllages whrch were
destroyed after lndependence We were left wrth two vrllages and we had the Balunr
We drd a lot of farmrng and exported a lot of farm produce durrng the colonral perrod
We were better ofF dufing the colonral perrod than the post-(olontal pe od I can tell
you that when we gor tndependence, we were very happy and we celebrated rol

227 The foregorng statement drscloses the potenttal danger of vrolent conftrcts by
Kenyans whose government has not only commrtted alroctttes agatnst, but has
also farled over the years to recognrze lherr plrght and redress rhem

. Frcudulent Allocotion o{ Govemment Lond ot the Coast

228 Coastal communrtres have also suffered rllegal alrenatron of government land
rn terms of manner of acqursttton and allocatron Many coastal famrlres and
communrtres settled on what was desrgnated as government land upon Iosrng
therr own land, rn the hope that the government would settle them on the
land However, from the trme Kenya attarned rndependcnce, offrcrals rn thc
admrnrstratron engaged rn rllegal excrsron of the land wrthout followrng the
mandatory substanttve and procedural provtstons of the Government Lands Act

200
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22g ln many places, tncludtng Lamu and Talta Taveta, government offtctals annexed

and allocated land as grfts ro tndtvtduals deemed loyal to the admrnrstratron

and also on the basrs of ethnrclty, thus advocating nepotrsm wlthrn government

ranks Offrctals tnvolved tn rllegal allocatton of government land were surveyors,

physrcal ptannrng offtcers, local authorrty offtcrals rncludrng the Lamu County

Councrl Charrman, MPs, chrefs, the Drstrlct Commtsstoner and the CommiSsloner

of Lands Whrle government offtcrals benefrted from rllegal acqutsttton and

allocatron of government land to themselves and thetr close assoctates,

coastal communrtres rhat were tn dtre need of re'sertlement were excluded

Unfortunately, local restdents, for example, tn Lamu, were not aware of the extent

of government land tn t hetr areas')or

230, ln Tarta Taveta Drstrlct, many coastal famrlres and communltres setlled, at

rndependence, on what they belteved to be government land, hoplng that

the government would offrcrally re'settle them on rt However, rn 1972, the

Greek Cfltrcos famtly, tn partnershlp wlth the then Presldent Kenyatta hlmself,

acqurrecl the land to establtsh slsal plantatlons, leavtng nrany famtltes ltvtng on

the la nd as'squatters' A letter from Bastl Crtttcos, a sen tor member of the famlly,

dated 25 November 2011 rndrcates that the Crrtrcos famrly, alone, owned 30 000

acres of land next to a brgger parcel of land owned by the Kenyatta famrly'o'

Thrs meant no one could construct a permanent butldrng or enclose land to

srgnrfy exclustve occupatlon and/or use, generatlng another source oI long-

runnrng conflrcts over access to, ownershlp and use of land rnvolvlng not only

the Tarta and other coastal communrtles, but those from upcountry who had

settled on large farms as farm workers

231 Apparently over trme, especrally between 1996 and 2003, tlle Crrtrcos famrly

offered a substantral proportron of the 30,000 acres of land to the government

lor purchase at low rate of only K5h600 per acre to settle landless squatters

However, after acqu rfl ng Ihe land, the govern ment, ln lts usual style of lrregularlty,

began to settle people from upcountry, especrally the Kamba and not the coastal

communrtres that the land was meant for )0' The Crttrcos [amtly further offered

to sell land at concessronary rates to landless communltles from the Coast and

from upcountry, rncludrng those from Nyanza who had settled on Ihe land as

farm workers but the famrly's efforts were thwarted by the government whrch,

through the provrncral admrnrstratron, [orcrbly evrcted the Crrtrcos famrly from

the whole parcel of land and began to rrregularly settle people on rt']ot By 2008,
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the Cntrcos famlly's efforts to gtve up a large portton of the land for re-settlement
of the landless appears to have been completely drsrupted, to a halt, as a result rf
rllegal dealrngs wrth the land on orders of the then Presrdent, supplemented by
su ppo rt of the local MP and the M tnrstry of Lands and Settlement 106 However, the
Commrssron could not rndependently verrfy these allegatrons from rndependent
so urces

23) ln addrtron, the followrng parcels of land belongrng to the government were
rllegally acqurred, mostly by key government offrcrals and subsequently sold to
prrvate rndrvrduals or pflvate and publrc entrtres, Plot No L R 161 2I measuflng
2 5 hectares rn Shrmonr, Kwale, was rllegally acqurred bv AIr Korane, former
Drstflct Commrssroner ro the KANU government and later Permanent Secretary
rn the NARC government Korane subsequently sold the land, through Rahole
Enterpnses, to the Kenya Ports Authonty (KPA) for KShS mrllron 207 Harry Mutuma
Kathurrma rllegally acqurred plot No L R 9093 rn Malrndr, measuflng 7 O hectares
and subsequently sold the land for KSh12 mrllron )0' ln the same manner. the
late Sharrr[f Nassrr, then an MP, rtlegally acqurred land trtle number Mombasa/
Elock I / 1682, measuflng 2 78 hectares rn Mtongwe creek, Marnland South and
subsequently sold rt for 5h1O mrllron The same poltttctan also rllegally acqurred
land trtle number Mombasa/Block v/l6l4 rn Krbaranr, Marnland North and sold rt

for KSh6 mrllron '0"

233 Whrle rndrvrduals wtth connectrons to the government were personally acqurrrng
land rllegally, others esrablrshed companres through whrch land was srphoned
from the publrc domarn A case tn potnt tnvolvcs Wrnworld Lrmrted, whrch
rllegally acqurred land trtle number Mombasa/Block I ].]/528 rn Krlrfr/Takaungu
(Marnland NorIh), measurrng 173 hectares lt subsequently sold the land for
K5h 1 50 m rllron r'0 Era stus I\,,lutha m ra Kra ra also rl legally acqurred la nd trtle number
Mombasa/Block v/ 1683 rn Mombasa, Marnland North, whrch he subsequently
sold for K5hl 2 mrllron )" Whrle people, marnly government offrcrals and therr
assocrates, acqurred land for speculatrve purposes and subsequently sold
rt, makrng huge profrts, rndrgenous rndivrduals and famrlres at the Coast who
had been lrvrng on the Iand were evicted and rn most cases, left landless and
destrtute whrle the affluent, some of whom were polrtrcrans, expected to protect
th err rnterests. en riched them selves.
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. luegulontrcs involwng prctected wildlife oteo lands

234 Apart from the numerous cases of rllegal allocatron of government land at the Coast,

there have been cases tnvolvrng establrshment of protected wrldlrfe area on lands

occupred by local communrtles as thelr homelands slnce the pre-tndependence

penod Affected areas tnclude those over !,/hrch Krunga Marlne Natronal Reserve

and Dundon Natronal Reserve were establtshed. lt was stated that prlor to the

establrshment of Ktunga Martne Nattonal Reserve tn 1979, local communrtres had

Irved on Krwayu lsland for decades, as their homeland However, when the Kenya

Wrldlrfe Servrce (KWS) was estabhshrng a marrne reserve on the land, tt dld not

constder that rt was the people's homeland and evrcted communrty members

wrthout provrdrng (hem wlth alternatrve land Upon evrctlon, communrty members

sheltered at the Dundon Natronal Reserve, but they were evtcted from there also 2'l

235 Chances ofaffected communrtles lecoverlng thelr land rn the areas aforementroned

was drmrnrshed when KWS trregularly permrtted foretgn tnvestors to acqurre tltle

deeds to lands from whtch communltles were evrcted from the lsland and to

establrsh large touflst hotels whrle contrnually harasstng communrty members,

makrng rt tmposstble for them to even cultrvale land and earn a ltvtng from tt,2'r

Moreover, communtty members have been denled resource rtghts to the gazetted

reserve desptte therr havtng llved ln the reserve for long, for example, communlty

. members lrved tn the temporary shelter tn Dundort Natlonal Reserve Communtty

members consider that by so dorng, the Kenya government has applred double

standards by allowrng foretgners and people from upcountry, based on thetr

ethnrcrty, lo gatn financral benefrts from land prevtously therrs, whlle farlrng to

recognrze rndrgenous people3 land fl9hts To affected communrtres, thrs rs a gross

vrolatton of the provtsrons of the new Constltutron :r{

t Outnght lond grobbtng

236 Coast people emphasrze that the brggest problem there rs land and that the problem

has perststed srnce Kenya attalned rndependence 2r5 Coast peoPle malntaln that ln

1963, at the trme Kenya attarned rndependence and the Coastal Strtp became part

of rt, some land was released by the Sultan of Zanztbar and the agreement rhen

between the Sultan and Jomo Kenyatta, then Prrme Mrnrster, was that the land would

be grven back to the rtghtfulowners tmmedtately after rndependence However,thts

drd not happen for reasons that were never explatned to the coastal people I 6
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237 As trme went on, demand for land at the Coast rose wrth growth of the tou sm
rndustry whrch attracted both local and forergn rnvestors to the coast r,7 However,
rnstead of re-settlrng local communrtres and rssurng them wrth trtle deeds for
therr land to allow tlrem to trade freely wrth rnvestors, the government left
them to conttnue Lvrng on therr land as,squatters,and exposed them to loss of
land through land grabbrng by both local and forergn rnvestors. ln many cases,
rnvestors from upcountry took advantage of settlement exerarses meant for
coastal communrttes to acqutre land for themselves, for rherr own settlement, for
speculatron, For bustness establrshment and for subsequent sale to orher local
and forergn lnvestors rrB ln many cases, people from oL,tsrde of the coastal regron
also outnghtly took land belongrng to (oastal farnrlres and communittes wtthout
compensatron

238 The process of land grabbrng at rhe Coast rncreased rn the early l97Os and was
perpetrated by the then presrdent hrmself, who rs stated to have rssued a decree
bar ng the sale and other transacrrons rnvolvrng all beach plots wrthout hrs
permrsslon )1e lt was argued th at hrs oblecttve was to control the la nds and d rrect
therr transacttons tn hrs favour, through rrregular land transactrons that were
overseen by the then Coast Provrncral Commrssroner Elrud Mahrhu On behalf of
the presrdent, rt was Elrud Mahrhu who decrded who coulcl and who could not
acqurre beach plots, oI the people scramblrng for the same from upcountry ))n

239 ln trme, the lhen presrdent, through Mahrhu, allocated a lot of land at the
beach and rn other parts of the coast n Lrkonr, Wartrkr F;rm, Casalak rn Dranr.
Msambwenr and Lunga Lunga, among others, to hrmself, members of hrs
famrly. hrs relattves and fnends Other people rn hrs government rncludrng
polrttctans, provrncral commrsstoners and forergn rnvestors also grabbed land
at the expen se of coastal famrlres and ccrnmunrttes 2,r Affected peo ple recalled,
for example, that Msambwenr Iand was gtvet.t to Krnyanlui, the Casalak land
was grven to then mtntster Darrus Mbela and the one tn Wattrkr w.ts gtven to
Kenyatta's relatrves )21
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240 There are also cases where coastal famrlres were forcrbly evrcted,;ust to pave way

for occupatton by people from upcountry For example, after rndependence' the

following vrllages that were occupred by the Balunt as their homelands were

destroyed - Krunqa, Krshakanr, Funambal, Vrbondenr, Ashwetand Materont The Ba]unr

were, rn the process, displaced wlthout any form of compensatlon or asslstance and

have, over the years, been rendered poor and destltute As a result, members of the

communttystronglyfeelthattheywerebetterotfwhentheywereunderthecolontal
government than durrng the post-colonlat pertod because durrng the colonral

perrod, rhey had thetr own vrllages, were farmrng and exportrng crops and had no

problems of the nature that they have expertenced as a result of landlessness']rl

241 Due to land grabbrng and resulrant landlessness and destrtutron at the coast,

the numbers of coastal communrtres has reduced, whrle that of tnvaders from

upcountryhassteadllyrtsenForexample,thelndlgenousBalunrhaveeltherbeen
drsplaced or outnumbered by tmmtgrants and thus they have become a mrnorlty

rntherrownhomelandAsaconsequenceofthetrnumerlcalstrengths,lmmlgrants
from upcountty also began to exercrse poltttcal tnfluence, wlth therr ctvtc and

parlramentary candtdates contestlng ln the electlons Thts rn rtself created fear

and susprclon between the local host communlty and the lmmlgrants As a result

of thts scenarto, the reglon contlnued to experlence ethnlc tenslons and conflrcts

d uflng !he electroneerrng Perrod

242 The krnd of blatant land grabbrng descr|bed by affected communtty members left

nrany of them poor and wlthout educatlon because they have no means to afford

rt Admrttedly, la nd grabbtng has angered Coast people, the malorrty berng lobless'

UnedUcatedandpooryouthThevolatrlesltuatloncrealedthatthreatenstoresult
rn vrolent confllcts was descrrbed as follows

They took our land and t hls broughl about a lot of brtterness The young people found

rhemselves wrthout lobs Mol's governmenl conttnued dlshlng out land as reward to

councllorsandMP5YouwouldfrndacounctlorfromDurumasellrnglandrnDrgoland
and that broughl a lot of enmlry amonq the people That ls why the coastal communlty

feels that all people from upcountry are bad because all therr land has been gtven

free of charge to people from upcountry A councrllor ts grven a beach plor and he

then sells rt and buys a ntce car yet the people do not have anythlng the majorlty of

the youtlr are annoyed because they are supposed to be employed somewhere and

contnbute cconomlcally, bur Ihey were denred that rlght That ls why lhe young men

are easrly brrbed be(ause (hey are unemployed and thetr rtghts have been glven to

olher people'7'
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243 Evrdently, the problem of la nd gra bbrng contrn ued after Kenyatta's ad m tnrstratron,
leavrng the coastal people rn perpetual poverty ln addrtron ro rndrvrduals and
groups of rndrvrduals who obtarned land rrregularly at the Coasr through key
offrcrals rn both the Kenyatta and Mot admtntstrattons, there were aases rnvolvtng
pflvate rndrvrduals and corporate bodres aclrng on thetr own, tn colluslon wrth
local authorrty offrcrals ln Tana Rrver where most of the land rs communal land.
many rrch people have managed to acqurre land and trtle dceds therefore, whrle
tndrgenous communrtres lrvrng there and therr famrlres have no tttles rr5

244 The srtuatton was worse on Manda lsland where the then pC Mahrhu took the
opportunrty between 1974 and 1976, usrng hrs lunror offrcers, DCs and chrefs
to forcefully acqurre land on Manda lsland from local people In the process srx
people were krlled who, together wrth therr famrlres, lost t herr rgh r to the property
they possessed on the rsland and all the developments tl.rey v,/ere undertaktng
thereon 2)6

245 The abuse of state offrce to ard pnvate rndrvrduals to garn land from coastal
communrtres wtthout consultatton, compensatton or mttlgatton extended to
ecologrcally-sensrtrve areas rncludrnq frsh landrng are.rs rn Krwayrr, Mkokonr,
Manda lsland, Manda Toto, Tenewr among other areas that have been grabbed by
renowned polrtrcrans and therr cronres The practrcc threatens the lo(al peoples,
lrvelrhood as well as ecologrcal sustatnabrlrty rn affected areas r,

246 In addrtron, there are areas that are strll regarded as government larrd at the Coast,
wrthout clear delrneatron, rncludrng large areas rn Tana Rrver Some of the land rn
the area rs consrdered as communtty Iand but the bou nda fles are not clear to local
communrtles Lack of clear delrneatron or destgnatron of such areas has allowed
rrch and rnfluentral people to a.qurre land and related trtle deeds whrle nrembers
of the local rndrgenous communttres do not have tttle deeds|i Therefore,
communrty members demand that land adludrcatron should be conducted rn
every area, especrally rn Tana Rrver where very few people have trtle deeds They
also demand that the government ensures tlrat everyone at the Coast, tncludrng
the Tana Rrver area, has access to land rn accordance wrth thc new cons tutton to
prevent upcountry people from comtng to the areas any t me to clatm land They
also demand that famtltes who lost fherr members due to forceful evtcttons from
therr land rn affected areas be compensaled r),

225 TJRC/HansardPublE Heanng/Kwal€/ 23 ta^nary ZO12t t\ 1
225 TJ RC/Ha nsard/P ubl c H..nng/Kwa./ 23 January 2012/ p I
227 TJRC/HansardPlblrc H..nng/Kwae/ 23 J.nuary 20r2l p I
228 TJ RC/lla nsa,d/P lbl c H.anng/Kwac/:3 January t01?/ p a
229 TJ RC/Ha ns.rdlP ub rc Hcannq/Xwat./ 23 January 20t?/ p (
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247. Although a large number of people from outsrde the coastal area were qur(k to

rtlegally acqurre land at the expense of coastal communrtres, many of the rllegal

landowners there have held land for speculatrve purposes and as such they have

not put land rnto actual use as they wart for the value to apPrecrate Thrs has not

only reduced land avarlable for resettlement of landless people, but has also

contrrbuted to cases of unuttltzed or under-urtltzed land rn the reglon ln some

cases, landowners do not lrve on the farms, accountrng for the many cases of

absentee landowners tn the reqton ln the meantlme, tndtgenous communltles

rendered landless by land grabbers'squat'on the farms where rhey constantly face

evrctons Some have al5o, tn the quest for lustlce, been engaged tn endless court

battles a5 those cla rmrnq to be landowners seek to evrct them from thetr land rr0

l egulot acquisttton of Tiw and Dioni |,.ust lands

At rndependence, the Trust Lands Ordtnance passed by the colontal government

to establrsh trust land for the benefrt of Afrrcan communrtles was adopted, wrth

lrrtle changes, as the Trust Lands Act Both the Act and the constrtutron (both

the rndependence and the subsequently adopted constrtutron) provrded not lust
for establrshment of trust lands, but also for therr admlnlstratlon by resPectlve

county councrls, utrlrzatron by respecttve communrtles collectrvely and, tn, any

unlrkely event, alrenatton [or publrc purposes, but strlctly ln accordance wlth the

law

248 Drsposal of trust lands to tndtvtduals and the tssuance of rndtvtdual trtles to trust

lands are authonzed by sectron 116 of the Constltutlon The relevant sectton

provrdes that

A county counctl may, tn such manner, and subiect to such condltron as may be

prescrbed by or under an Act of Parllament, request that any law to whrch thrs sectlon

applres shall apply to an area of trusl land vested rn that county councll, and when lhe

trtle to any parcel of land w thrn that area ls reglstered under any such law otherwrse

than rn the name of the county councll, lt shall cease to be trust land

249, Thrs aLrthonzatton does not tndtcate exactly whrch law the sectlon applres to, or the

consrderatrons a county counctl should make before proceedrng to deal wlth trust

land rn a manner that eventually causes ll to cease to be trust land Therefore, we

look to the other statutes governrnq trust lands for clarrficatron on the procedu res for

drsposrng of trust lands to pnvate tndtvtduals The statute wlth relevant provlslons rn

thrs regards rs the Land Ad]Udrcatton Act. Sectron 3 of the Act states that

230 Th ! R.pod ot lhe Setccl C ommrtl!. on th ! ls s u. ol L a0 d Ownrrshrp along lh! Tcn-l'4rlc Coaslal Slrp ol Kenya (197!) 60v!n)m!ni

240 .,1



The Mrnrster may, by order apply rhrs Act to any area ofTrust land lf-

(a) the county councrl rn whom the land rs vested requests, and

(b) the Mrnrster consrders tt expedrent that the rrghts and rnterests of
persons rn the land should be ascertatned and regrstered, 'r,

250 The law proceeds to specrfy steps rn lhe ad.ludtcatron process Frrst, the Land
Adludrcatron Act rs applred to the area rn questton ln lrght ofsectton 116 of the
Constrtutron, the above provtston constttutes the frrst requtrement rn the process

of alrenattng trusts lands to pflvate tndtvtduals resrdent theretn lt reqLltres a county
councrl rn whom the land has been vested to request the mtntster for the ttme
berng responsrble for matters concernrng land to apply the Land Adludrcatron Act
to the area rntended to be alrenated lf, upon recervrng such a request, the mtntster
consrders that rt ts expedrent for the nghts and tnterests of persons lrvrng on the land
to be ascertarned and regrstered, he rssues a legal notr(e of the applrcatron of Cap
284 to the area of trust land rn questron tn the Kenya Gazette The remalnder of the
process leadrng to the tssuance of pflvate rndrvrduals wrth ttttes to porttons of trust
land (whrch thereupon, ceases to be trust land) rs governed by the Land Adludrcatton
Act (unless a recordrng of exrstrng rrghts had not been completed and certrfied, rn

whrch case, the Land Consolrdatron Act rs applred to accompltsh rt, before the process
of adrudrcatron proceeds) )rl

25) The Land Consolrdatron Act provrdes for the followrng procedures to be gone
tlrrough before any portton of trust land ts regtstered rn the nante of an rndrvrdual
person or other body

-r establrshment of an adludrcatron for purposes of ascertarnment and recordtng
of rnterests, or to establrsh several adludlcatron secttons wtthtn the adJUdrcatton
area,2rl

l publtcatron of notrce tn respect of each adludrcatlon sectron deftnrnq the
area of adludrcatron sectron be defrned as clearly as possrble and rssurng a

declaratron to resrdents tha t tnterests rn la nd withrn the adJudtcatton sect ton
wrll be ascertarned and recorded rn accordan(e wrth Cap 2g4,

fixrng of a penod wtthtn whrch a person clarmrng an rnterest tn land wtthtn
the adrudrcatton sectton must make hts cla tm to the recordtng officer, etther rn

wrtrng or rn person or by agent (any person makrng a cla m may be requrred
to pornt out to the demarcatron officer or ro demarcate, or to assrsr rn the

231 Land Conso[darron Acl Cap 26( seclron 3(1)(a) 6, (b)
232 L.nd Adtudrcalon Act Cap 2Er S€clons3(1)(c)E s.clron 16
233 AdJUdrc:IronAcl Cap 2la SecUoi 5(r)
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demarcatron of the boundarles of the land ln whrch he clarms to have an

tnterest.

252 5uch person may also clear any boundartes demarcated by a demarcatron officer,

conductrng a survey and demarcatlon of parcels of land for persons thereln and

preparatLon of a demarcatlon rnap showrng every parcel of land ldentlfied by a

dtsttngutshrng number rr'

253. lf rn the process of conductrng the foregolng actlvrtles, an act ts done, an omrssron

made, or a declsron glven by a survey offcer, demartJtlon officer or a recordtng officer

that rs ob]ectronable to any restdent of the adjUdlcatlon sectron, tfthere are two or more

conflrctrng clatms or tf there ts an ob;ectlon to the adjudlcatlon reglster, the aggrreved

party rs authoflzed Io bnng the matter before an adludrcatlon of1lcer, an adiudrcatlon

commrttee or arbttration board establrslred under the Act "5 These bodles must be

comprrsed of restdents tf the ad,udlcatlon area, and not by persons wlth pecunrary or

personal rnterest ln the land ln questlon, or ln the adludlcatlon process 216

254 Subsequenrly, forms for every parcel of land rs prepared for every parcel of land

shown on the demarcatron map (rn duplrcate) (whlch may be land belongtng to

an rndrvrdual, or to a group)'?rl These forms, together, comprlse an adludtcatron

record )rr Each form ts requtred to contaln the number o[ a parcel as shown on the

dema rcatron map a nd tts a pProxlmale area, the nan'le and desirrptron of the owner,

year and nu m ber of gazette notlce settlng apart land and purpose for settrng apart

ln cases of land set apart, rt must lndlcate the fact thar land ts tn the ownershtp of

a county councrl and rematns trust land, tn cases of land entrrely free from prlvate

rrghts or all rrghts have been reltnqurshed ln favour o[ a county councrl There

should also be an tndtcatton that any person or group ls entltled to any Interest ln

land not amountrng to ownershtp (tncludrng any lease, rtght ofoccupatron, charge

or other encumbrance tncludtng those recogntzed under customary law) lt should

rndrcate lornt or ownershtp ln common, where two or more persons are recorded

as owners of land "'The law allows correctton of errors ln the ad1Udlcatron record

Frnally, the oflgrnal adludtcatron regrster must be avarlable for rnspectlon by any

rnterested Person

23,1 Land Adlu drc2l on Acl, Cap 26{ s.ctron 16

235 Cap26l,scclon6 7 E 21 22

236 C.P 28,. s.cl,on I
237 C.p 24,+, s.cl,on 19

234 Cap 204 seclron 23
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255 Clearly, there were ample and elaborate provrsrons of law to gurde dealrngs
wrth trust land countrywrde tn order to ensure that benefrciarres of the lands
do not suffer InJUstrces related to thetr acqutsttton, ownershrp and utrlrzatron
However, rn blatant breach of the law, ihe Kenyatta and Mor admrnrstratrons as

well as county councrls entrusted wrth the lands for the benefrt of communrttes
rrreg u la rly excrsed and a llocated parcels therefrom and had the parcels regrstered
rn therr names and that of thelr cronres, fnends and famrly members A case tn
porn t rs the Trwr tru st land

256 The Trwr trust land was establrshed for the benefrt of coastal communrtres before
rndependence ln 1936 after the 1st World War, the Bnttsh government rewarded
those \dho fought on thetr stde wrth land at Trwt Each of the benefrcrarres was
allocated two acres The remarnrng land rn the area was establrshed as Trwr and
Dranr trust lands Although both trust lands were not demarcated, members of
local (ommunttres used them rn common for a va ely of purposes rncludrng
gtaztrg

257, However, tn 1972 members of the local communtttes were evtcted when a prrvate
rndrvrdual unlawfully alrenated 250 acres of the land to hrmself ,ro

258 Other trust lands that suffered a srmrlar fate were those rn 5hrmba Hrlls and Kwale,
where settlement schemes were establrshed to settle some 3,000 pcople from
upcountry The local Drgo and the county counc tl were hostrle to pe rma nent la nd
flghts of rhe people, who rncluded many of the Kamba communr(y Therefore,
at rndependence, Kwale County CounCll took over the scheme as Irust land and
leased rt to the settlers for 3i years Although the move left the upcountry people
wrth no trtle deeds and therefore no secunty for loans, thetr presence tn the
area created tnstances of conflrcts be(ween upcountry settlers and rndrgenous
peoples

. Froudulent acqws rcn of Moztui trust lond in Tokoungu, Ktltfi

259 Evrdently, fraudulent acqursttton of trust londs exceeded those establrshed
under the Trust Lands Act and the old constrtutron Illegal acqursrtron of trust
lands extended to those establrshed by prrvafe trusts and wokfs (lslamrc trusts,
lrke the Mazrur wokf land at Takaungu The trust was establrshed under the
Wakf Commrssroners Act, Cap 109 of the Laws of Kenya over land measurng 2
741 actes, regrstered under the La nd Trtles Act as Number 409 r.,The wakfwas

2{0 T.slrrnony ol Mr Sat,mAI Toz. Oratsubm ssrons madc lo thr Ifulh tuslc. and.econotrallon comm,ss,on hetrj oi ttlohday 23.d
January 2012 allh. Kw.l€ County Counot Ha I .137

2rl RepodollhcNdunguCommrssronorInq!ry nlo t[.gat/t[.gutar /I!orat on otpubtrc Laid (2002) zt1..
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establrshed for the benefrt of certarn known beneftctarres However, ln 1989,

Parlrament enacted the Mazrul Trutt Repeal Act, whrch purPorted to convert

the la nd rnto erther government oI tru st land u nder t he Tru st Land s Act lnstead

of preservrng the land for the rntended beneftctartes under the Act, the area

was subsequently declared an adludrcatton area,2'2 an rllegal because the waftf

was pnvate land

260. lr rs recommended that the declaratton that the area ls an ad.,udlcatron area be

revoked as a matter of urgency and the land reverted to the lntended N4azrur

benefrcrarres, Any tttle that has resulted from adludrcatton of the area should

srmrlarly be revoked and the land restored to the trust lf, for any reason, the

land or part of tt ts necessary for settlement of the landless at the Coast, the

government. through the Natlonal Land Commlsslon, should negotrate wllh

the benefrcra es of the trust for land purchase or free donatron from the

beneflctafles

t Failure of illegol settlement schemes at the Coast

261 Srnce Kenya's tndependence, settlement schemes at the Coast have been

fraught wrth trregulartttes and outrlght dtscrtmtnatton of landless coastal

communrtres Settlement schemes at the Coast are occupled marnly by

upcountry communrttes As a result, many members of coastal communltles

who lo5t therr land durrng colonraltsm rematn landless, poor and, tn many

cases, destrtute, thetr means of ltvelrhood havrng been forcefully taken away,

as descnbed below

t lllegal settlement scheme n Magatint

262 ln the Maga nr Settlement Scheme, for example, malpracttces abound Settlement

officers srdelrned lhe tntended landless coastal communlty beneficlarres and lnstead

of allocarrng to them land for settlemenr, facrlttated therr evrctron from the scheme

and replaced them wtth persons from upcountry 2'r Dlscussrons over land allocattons

rn the scheme held rn Parhament revealed lhat "senror government ofhoals llsted

therr constrtuents and frrends and recommended them to be grven plots by the

settlement officers"2s However, desplte the revelatlon, no of6ctal actlon has ever

been takeo to correct the srtuatlon,

?a2 Repo( ol lhc Ndungu ConnnLss on ollnqrrry rnlo llle9al/lrr?guar Allocatron o{ Publrc L.nd (

2,(3 K Xanyrnqa PonEs and slruggles for .cc€ss lo land ^Gr.nls llom zbove'and _sq!allcrs'rn
2002)r1115
coast:l Kcnye (199!) Ihe Europ.an

Joon.l al D.v.loqmettt R.sc.rch57
2t4 KKanyrng. poliircsandstruqgl!storacc.sstota.d_cranlslromabovc'2nd'squatlcrs'!qco.slalKlnya(1996) Ih?Errop..,

Joq nel ol C,.vebPtn At Rese.rch 5l
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. lllegol Settlement Schemes in Lamu

263 The unprocedural manner of establrshrng settlement schemes at the Coast,

especrally d urrng Kenyatta's era, was reflected tn many other areas than N4aga nnt.,rt
ln Lamu, Kenyatta's admrnrstrdtron, rn the I970s embarked on rmplementrng what
appeared, on the surface, to be a polrcy of re-drstrrbutton of settlement schemes rn

the area now fallrng under Lamu County were establrshed rn a dubrous manner as

numeroul former coastal land owners were not rnformed or compensated for thetr
la nd that was appropnated for resettlement:rb

264 ln the end, the proportron of the rndrgenous coastal communrty members settled
was much lower- between 15 and 20 per cent only, than tlrat of members of
communrtres from up country r" To make matters worse, some of the members of
coastal communrtres who recerved letters of allotment had therr la nd su bsequently
rllegally mrsapproprrated from them desprte therr havrng pad all the fees

demanded for allotment to the Mrnrsrry of Lands :,t

Fatled Bordka settlement schemest

265 Dunng the I960s and 1970s, several Baraka 5ettlement Schemes were establrshed
at the Coast to provtde land for about 5,OOO members of coastal communtttes
that had been rendered squatters when Ihetr lard was taken away, first, by Arabs
and subsequently, by the Entrsh, However, only a small number of the landless
was settled rn Ktlrfi ln Lamu Drst ct where a larger setllement programme was
rmplemented, supported by ard from Germany, l0 OOO members of the Krkuyu
communrty were settled between 1969 and 1979, rncludrng ex,Mau Mau soldrers
The rrregular move rarsed the populatron of the Krkuyu to 20 percent tn the
drstflct "e

. Foilure to consult wtth affected communttrcs

266 Regardrng constructron of a new port rn Lamu, coastal communrttes blame the
government for havrng known that the port would be butlt tlrere as early as

1965, but farled to consult wrth affected communrtres, havrnq settled people
from upcountry on part of the land on whrch the port would be burlt to make
them beneficrarres of compensatron, havtng settled some coastal communtttes on
land meant for the port wtthout re-settltng them before port constructron work
began The coastal communrttes further clarm that the government destgnated

2.5 TJRC/H.nsard/Publlc He.fi.g/temu/ 9 J:nuary
2.6 T JRC/Hrnse,d,Pubt c Hc.,,rg'L.nu,9 J.rLary
2.7 TJRC,Hrnsard/P ubt c Hcarrrgl.nL/ 9 Janurry
2rg IJRC,H.nsa_d/PJhrc Ll.a .g/LanL'9 Ja.Lary
249 TJ RC/Ba.sard/P ubl c H.a i9/Lamu/ 9 Janu.ry
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a lot of communrty ranches as land on whrch the port would be burlt wrthout

compensatrng communrtres and findrng them alternatrve land and farltng to

consult wrth potentrally affected coastal communrtres over constructlon of the

port 250

267. lt ts stated that Lamu Port, currently under constructron, rs being establrshed

on a number of communtty ranches measurtng a total of 85,000 hectares They

rncluded Galana Ranch, the brggest, Ma)engo Ranch measurtng 12,000 hectares,

Umola Ranch rneasunng 5,000 hectares, a ranch now regtstered as Abothel Lrmrted

measuflng 7,OOO hectares, Mongone Ranch measurlng 
,]0,000 hectares and a

proposed ranch measurtng 8,000 acres whtch rs ct-rrrently Magogonr Settlement

Scheme "'

268 The problem ts that although local coastal (ommunrtres were ltvtng on the land

later establrshed as ranches, people from up country were brought rn 1972 and

settled rn the areas rn whtch the ranches were establlshed for therr benefit')5']

tn the process of therr settlement, coastal famtltes that were lrvtng on the land

were drsplaced, As a result, rt rs the people brought rn from up country who have

benehted economrcally from the land over the year5 Thus hrstorlcal rnlustrce was

pla n ned "'

269 Further, communrtres ltvrng tn areas around the port that ls currently berng

constructed Jt Lam u assert rhat one of the ranches ln the area, namely En ka man t

Ranch belonged to therr forefathers and was occupted by them However, the

head of Kenya Navy rllegally acqutred rt and subsequently advertrsed tts sale on

the rnternet for the sum 2 mtllton Euros on 2"'r November 2009 Therefore, the

person who rllegally acqurred the la nd sta nds to profrt rm mensely from tts sa le at

the expense of local communlty members wlthout any compensatton rt'

27O lt rs marntarned that there has not been any htstorrcal lnrustlce worse than what

we Lamu people experrenced because they were evlcted at lndependence and

people from up country brought rn and settled on therr Iand Further, on 25'h

December 1963, the then Presrdent Kenyatta ordered people rn areas from Wrtu

lo Mashakarrr to grve up therr ftrearms only for thern to be subiected to shifto

actrvrtres followed by torture by GSU and now, Lamu Port rs berng constructed

on therr land wrthout consultatron or compensatton People have lost thetr

250 TJRcrHans.rdlPlbl,c Hearng/Lanrli/ 9 January 2012/p16 TJRc/Hansad/Pubhc H.anng/L.nru/ I J.nu.ry 2012/.

251 TJ RC/H.nsa rd/PLb rc Eearrng/L.m Ljl 9 Janu.ry 20 l2lp 16 T J RC/H.ns.rdlPuDl,c Hcanng/L.mui 9 January 201 2/a

252 TJ RC/H. ns. rd/PL,br c ilea,,(,lLzEl,ltg Janoary 2o12tp 1

253 TiRC/H.nsard/Plblrc H€anng/L.nru/ 9 Janu2ry 20121p 3 30 &32

251 TJ RC/8.n sard/Plbl c Hcannq/LanrL/g January 2012/p 30
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livelihood as a result if the government decision to construct a new port there
but, they ask, where is the conlpensation? Wi]y were they nof (onsUlted? What
other means of livelihood will they get, having lost Iheir homelancls, pasture
lands and fish inq areas?,55

271. ll is claimed that the government itself has misused its power to procure
land in N4agongoni and other areas under the pretext of public use while
poorly (ompensating lhose concernecl. The government is ac(used of having
misinformed communitres in the area that the land was to be used for a Navy
Base in 1965. Only recently did they find out that a port is to be constructed in
the area. Moreover, tlte majority of Kenyans from outside of the coastal region
were settled in H indi Magogoni area now mea nt for the port and they were issued
with title deeds. They now stand to benefit from compensation while affected
coastal communities in the same area that have lived on the land for over 300
years do not.156

?55 TJqc/Hansard,Prbt.c HeaTgta-J/g Jaluary. 20.2/p 7
256 'IJRc/ransard/Pubhc Hea, rg4:T,,/9 Jan.,ary 20.2/a



272, Further, a rush by upcountry people to develop the area around the new

port to enhance tts acttvlttes and open up transport to Ethropla. ls Lkely

to cut deeper into lndlgenous com mu n tttes' lands but the government has

not made provlslons for compensatlon or re-seltlement of communltles

and famrlres hkely to be affected 257 When upcountry people come, they

manage to qurckly obtarn trtle deeds, whrle indigenous people lrving there have

been tryrng to obtatn the same for years. So upcountry people". ,laugh at us and

say we are lust sleePtng around "'?53

273 Consrderrng the prevarllng volatrle srtuatron generated by the development of

the Lamu Port and related actlvrtles, tndtgenous coastal communttres dtd not

concealthetr urge on rhe government to take actron qulckly to avert loomlng

conflrct tn thetr own expresslon, the government needs to

Iake a step before there ts loss of ltfe because we hear that people from other places are

69htrng each other but we have not fought We know lhat a monkey rs cowardly but

when aornered, rt can 6nrsh yotr So we are lrke monkeys, we are cowardly but one day-

- We are pleadrng wrth thrs Commlssron to take a step and ensure that the marglnallzed

and mrnonlre5 - the Bonl, Balunl and Somall - get thelr rlghls Slnce the Constltutlon was

changed, there r5 rndrvrdual land and communlty land and governmenl land we r'^/ere

hoprng that thrs would be so but lhe Cons(ltutlon rs bernq dlsregarded Even regardrnq

the port land, we cannot get compensatlon because we do not have documents Doyou

thrnk that rs nghtT Wrll tllat not brlng warT The war after lndependPnce was not because

of electrons results, people were lust brtter from before and rt l5 the same thlng we are

seerng here Thts wlll later brrng problems and wrll mess up the peace rn the area If you

keep on trampltng upon people, one day they wrll look for a knrfe and ln;ure you ln Ihe

stomach 15'!

Obvrously, rhe root causes of land-related vlolent clashe5 are preventable, lf only the

government could take practlcalstep5 to meanlng{ully address them

. lncomplete land odiudrcatton, consolidotrcn ond rcEstrction

274 Although the Land Adludrcarron Act, the Reglstratron of Trtles Act and other

enablrng iaws were passed to facrlltate land adiudicatron rn the whole country,

certarn aleas, especlally al the Coast, were left out, th us perpetuatlng landlessness

and vulnerabrlrty of coastal lands to the phenomenon of land grabbtng'

215 To date, land adludtcatron and regrstratron have not been tntttated or concluded tn

targe areas tncludtng Mombasa, Malrndr, Talta, Taveta, Kwale and Malrndl lnmany

257 TJRC/Hansard/P!blE Hc.ring/L.mu/9 Janu.ry 2012/p r
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places, local people l{ve on land clarmed to belong to the government wrthout
clear desrgnatron of the status of the land ln other places, people lrve on er(her
communal land or ancestral land that could be recognrzed as communal of trust
land but wrthout any tttle deed or ascertarnment of therr rrghts rn the first place
The resultrng problems have been explarned by an affected person as lollows

lwould lrke the government to take steps to make sure that everybody has the rlght
ofaccessrngland Adludtc.t on should be done n every area, especrally rn Tana Rrver
where vqry tew people have trtle deeds Any (h person seems to be able to clet
trtle deeds A4ost of the Iand s communrty land When you go down, we border the
Tharaka people The land belongs to the governmenl and anybody can (ome rn and
clarm rt at anyttme, these people have no wayof clarmrng thrs land So, lworrlcl lr[e
the government to ensure that everybody gets thclr own arca accordtng to lhc new
Constllution Most of the people from this communrty who were cvr(ted d ed, but
therr ch ldren are strll there Iwould lrke these people to be compensated ru,,

276 tarlure to adludtcate and regtster land at the Coast rs not.Just the marn reason for
the wrdespread squatter tn the regton, rt has also, for very many years, exposed
coastal communttres'land to land grabbers, espectally from marnland Kenya
and forergners. The problem has been made worse by the growrng commercral
value of land for tounst development and tlre government,s dectsron to make
grants of coastal land surt.tble for tourrsm, often rn areas already occupted by the
Mrlkenda, resultrng rn mass evrctrons and subsequent conflrcts

277 No doubt, the constant unpredtrtable evtctton of tndtgenous communtttes tn the
reg ro n has made tt rmpossrble for them to engage rn any meanrng[ul d eve lopmen t
aclrvrtres, renderrng many poor and destltute The anger and frustratton that the
srtuatron has engendered, whrch rs a kev recrpe for vrolence ts elaborated rn the
followrng lestrmony from a Larru resrdent,

Why rs rt that wc a re nol Kenya ns7 We are h U man bernqsr \y'Je Cou ld qcl a nqry late r We
are old now but the youth wrll not accepr the rnlustr(e to 9o on forever When the war
slarts, you wrll start wonde ng why the (onflrct has broken out but that rr because
somebody has gone to Natrobr and maneged to get ownershlp documents ro'

278 For reasons which have never been explarned, rhe process of land adludrcatron
at the Coast and rn surroundrng areas has been slow and often done rn favour
of the tmmrgrants who ended up havrng land trtle deeds at the expense of local
communttles The selecttve appltcation of land laws rn Lamu, Kwale and Tana
Rrver drstncts, among other places, has been the source oI ethntc susptcron,
tensron and confllcts between the locals and the tmmrorants
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!llegal Land Acquisition in Mainland Kenya during
the Post-lndePendence Period

2Tg. gy the time Kenya attained independence in l 963, the British colonialadministration

had established a new system of land tenure, based on a number of laws which

were adopted by independent Kenya at ind€pendence ln the newly-introduced

land tenure, ownership of land would be (and still is) signified and evidenced by

ownership of title to land Therefore, ownership of title to land provided (and still

provides) a strong basis for access to and use of land such that if any Person owned

land but did not have title to iI, such ownership would not be recognized in law

and in practice, untess the area in question was one pending land adjudication'

consolidation and registration or was considered trust land, The process of issuing

titles to land was also qoverned by law

280. l-lowever, customary tenure continued to operate among African communities'

alongside offcial tenure ln customary tenure, members of a tribe'/community

or family acquired rights to use land and to pass it on (transmitted it) to their

descendants without any formal procedure of conveyance ln the tenure systems

operaring at independence, three main categories of land emerged - government

(includinglocalauthorityland),trustland/communitylandandprivatelandThe
threeCategoriesoflandweregovernedbyspecifrcpiecesoflegislationinterms
of acquisition, ownership and disposal.16) This section begins by presenting key

features/provisionsoIthelawsgoverninglandtransactions,namely:acqUisition,
ownership and disposal to provide basis for understandinq the extent of non-

complian(eWiththelaws,whichrenderedrelatedtransactionsirregularandillegal,
with attendant consequences on peaceful co-existence of the people of Kenya'

Government land

281. At independence, the land laws adopted introduced various regimes for issuing

titles to land, depending on the tyPe of land. Therefore, included in this section is

an examination of the procedures for issuing titles to each of the categories of land

separately, beginning with government land.What was (onsidered as government

landbecomesne(essarytoanalyseinthissectionforanumberofreasons.First.

menl rnheriled lhe lollowng ord nances wilh very slight amendments the Crovvn Land3
262 Al ndependence lhe Kenya govern

Ordmance (,enamed Government Lands Acl, Cap 280laws ol Kenya), lhe Trusltands OrdLnance (renamed lhe Trust LandAcl.

Cap.2BB),lhe Regislralion ol lllles ordrnance (.enamed lhe Regisltalion ol Tllles Acl, Cep 281i, the Survey ordinance (renamed

lhe Surveyral Cap 299). lne Land Trlles Ordinance (renamed the Land TlllesA!l), The land Consolidaton O,dr

Ihc Land Consoldal,on Acl, cap 283). ard lhe Regrstalron ol Documenls Otdrnance (renamed lhe Regislralion ol Doaumenl6

A.l. cap 285). ln addnron lhe lollowlng slalules were

19631 whEh was rnlended lo Isplace the Regslralion ( Special

al Prop€rlres Acl ot 193?i and ure Phyecal Plannng A.l ol 19E6

lo govern tansacnons n lend The Regislered tand Acl. Cap 300

Areas) Ord,nanc€. Tie Land PlannngAcl ot 1958 tepealed)iTn.

2 \t)
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there were large numbers of landless people who occupred land desrgnated as
government Iand, rn the hope that srnce the land belonged to government, they
would not be evrcted from the land oL eventually, they would be settled thereon

283 Secondly, any unauthonsed actrvrty rnvolvrng government la nd was lrkely to expose
dependent communtttes and famrlres to landlessness, poverty and cJestrtutton
and therefore, such acttvtttes were and strll are lrkely to attract reststance,
rncludrng vrolence Thrrd, rn later years of rndependence, publrc lands rncluded
publrc amentttes such as schools, hosprtals, beach access routes and chrldren,s
playgrounds for the benefrt of the publrc and therefore any rlleg,.rl dealrng wrth
such land would and drd, rn many cases, attract vtolent reaattons from the publrc

Law governing government land

284 For purposes of the Government Lands Act,16r government lands are land (for
the trme berng) vested rn the government by vrrtue oF sectron 204 and 205 of
the ConstttrJtton, as contatned rn schedule 2 of the Kenya lnclependence Order_
rn-Counol of 1963, and sectrons 2l , 22, 25 and 26 oi the Constrtutron of Kenva
(Amendment) Act of 1964 ,6r

285 The Kenya lndependence Order-rn-Councrl of 1963 (rvhrch came rnto effect on I l
June 1963) provrdes that land vested rn the governrnent ofKenya are all estates,
rnterests or rrghts over land srtuated rn Narrobr area that were vested tn the
Queen or 6overnor, lands regrstered rn the name of the drsbanded Trust Lands
Board and lands srtuated tn regrons (provrnces) desrgnated by the Governor as
government land )65To these, the (former) Constrtutron ofKenya (Amendment) Act
adds all estates, tnterests and rrghts rn, or over land sltuatecl ln a former regron
that rmmedrately before the 22 October I964 were vested tn the [ormer regrons
(provrnces), all estates and rrghts tn, or over land that tmmeclrately before 12
December 1964 were vested tn the eueen of England or the GovernorGeneral on
behalf of the government of Kenya and lands formerly regrstered rn the name of
the Trust Land Board under the Land RelIstratron (5pecral Areas) Ordrnance

286 lt also adds all movable and rmmovable property and all lands that were, before
I 2 December 1964 held by the Governor-General, the government of Kenya, or
by any person rn trust for tl]em, and all rmmovable property acqutred for the

263 This rs rmpl.d In lhc prcembl. lo Cap 2E0 vThrch sr:r.s thar lh. Gov.mmcnt Lands Act ,s a. Acl or p:rtamcnl ro mEke funher
and b!llcr prousronslor r.gllalrng lh.lcasrng:nd other d,spos.l.r gov€rnmenrta.ds and tor orh. r DUDoscs rhc onq,nat,nt.nu
ob,eclrv. ol th€ &t (ordin.n.c) ro enabt. thc Comm,ss,oi.r or La;ds lo s.t as d. tand to, at,.nal,on lo turop.a. se ters ror
.omhcrcraland aor c(ltlu,rtd€vetopm.nts secm lo hev€ b.cn rel.nc.j

264 The Govlrnm.nt L.ndsAcl Ch.pl.r 2EO Lav/sofX.oyr t98a(Rev Ed 1972) s.clon?
265 Ihc (..ya (lnd.Dend.rce) Ordcr-1-Courc,t Scc,,on l(r). rl)lr963l
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use of regrons and former reglons 26u ln effect, these refer to lands that are not

trust la nds and have nerther been alrenated to prlvate bodres (lands not prrvately

owned), nor currently owned by publlc authorltres, rncludtng'Forest Areas'

2STTheforegorngprovlslonsdonotprovrdeaclearandfUllplctUreofwhatforms
government lands Olher sources tndtcate other categorles of government

land rncludrng remnants of land rn the Crty of Natrobt and Mombasa that were

acqurred for town planntng purposes but were never used therefore'2u7 forest

reserves, other government reserves; lands wlthln townshrps and other urban

centers, altenated government lands (for example, lands rn the Crty of Narrobr

that have been leased for 1999 years wrth reversronary lnterest rn the state)'

unalrenated government lands, and nattonal parks 26r

288 lt rs noted wtth concern that government lands for purposes of the Government

Lands Act may not necessarrty tnclude all land owned by the government

Land owned by the government tncludes land owned by the government

for government use, for example, because lt ls a chlef's offtce, or provrnctal

commrssroner's offtce or resldence, or land owned by the government by vrrtue

of rts reservatlon by the governlnent for sPeclflc purposes, such as the protectton

of flora and fauna theretn The substantlve law (statute) governrng 9overnment

lands rs the Government Lands Act, Cap 280, whrch, as already noted' was

derrved from the colonral Crown Lands Ordtnance of '1915, wrth only mtntmal

amendments The Government Lands Act ls both a substanttve and procedural

statute wtth respect to governmen( lands and provtdes for both admlnlstratron

and conveyance of government lands ln addrtlon' the Reglstratlon ofTltles Act'

Cap 281, and the Reglstered Land Act, Cap 300, may apply ln certaln cases

28g The Act, now repealed, provrdes that all conveyances, leases, and ltcenses of' or

for the occupatton of government lands are to be done, sublect to the provlslons

of the Act )6'g statutes governrng other lands owned by the government, such as

rhe Forests Act and the Wrldlrfe (Management and Conservatlon) Act also establtsh

requrrements and procedures for drsposal and tssuance of trtle to those other

government la nds

290 The rssuance of tttles to governmerlt lands ls a steP subsequent to the alrenatlon

and drsposal of the lands The latter steps are also governed by the law' whlch

266 Th. conslrtuton ol Kenys (Arn.ndmcnl)Acl No 2A or 196'l scc

26? Sac lh.ltslolthc luncllons ollh. Comlnisstorlar olLands wrlh rc

rlmnanls ol land rn Ih! C(y ol Narrob .nd Mo,fbasa lh'l wcr' 2

s.cl,on 3 C.P 280

26! Tn. Pnncrp.l R.qrslrer ol Govcrnrncnl LanO5 has e Isl ol qov'rnrn'nl lands

269 Th. Gov!,nmc.l LandsAcl Cap 2!O 1942 (R.vrsed Ednon 1962) Scciron 
'

l,ons 21 22 ?5 & 25

specl lo governnrenl lands shows hal gov.rnment lands nclod.

cqutrad lor lo*n plainrng pLrrpos.s bul w€ra nol uscd lharrlor.
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specrhes that wtth respect to government lands, all of the procedures subsequent
to alrenatron must be ronducted rn accordance wtth the provtstons of the Act
ttself )70 Therefore, rn the process of examrnrng the actual procedures for r55urng
trtles to government lands, procedures for alrenatron (drsposal) of government
lands wrll be cons dered first

291 The key pornt rs that the valrdrty of trtles tssued wrth respect to government lands
depend on the valrdrty of procedures followed rn drspos ng of rhe lands Wl.rere
procedures prescrrbed by the Acr are not followed, any trtles subsequenrly tssued
are rrregular,

292 For purposes of drsposal of government lands under Cap 2g0 (whrch leads to the
rssuance of ttlle to government Iands), government lands may be dtvrdecl rnto
two cate9ones - town plots and agrrculturalland )7, For both categorres of lands,
Cap 280 provrded for a ltenatton and drsposal prrmarrly by grants of la nd to vanou s

rectprents for a vaflety of purposes, by le a ses of town p lots and agrrcrrltural lancis
for specrfred perrods of trn.re, and by sale of agrrcultural land, thereby conferrrng
freehold (absolute) trtles thereto to a beneircrary i,2

293 The only crrterron to be met prror to drsposal of government lands was that the
lands were avarlable, meantng that they were not, at the trme of proposed sale
lease or grant, needed or requrred for government purposes, or that land was
requtred for purposes of a munrcrpalrty (rn cases of a pplrcal ron s by mun rcrpa lrt res
for land grants) ln the absence of proper cltelon for drsposal, there are dangers
wrth the exerctse of the Commrssloner of Lands of the presrdent,s drscretton wtth
respect to drsposal of government lands

Procedures for disposal of government lands by way of grants

294 The Governments Land Act autholsed the presrdent to make grants of any
estate, rnterest, or nght over unalrenated government land The Act does nol
prescrrbe the crrcumstances under whrch grants may be made By these powers,
grants of land may be made for relrgrous, charrtable or sports purposes, for lown
plannrng exchanges on recommendatron of the town planntng authonty of
Narrobr, and for the use of local authoflttes for mun icrpal or d rstlct purposes (for
offrce accommodatron, town halls, publrc parks, frre statrons, etc)

2/0 S.cloo a Cap 2BO

271 See Scclrons a 7 I E 19 ot Cap 260
27-2 Sec seclrns { 7 9 & 19 or cap 280 Morrg.gcs and remporary occLrpal.nar rrc.nses may.rso bc qranred on gov!mmenr rands
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2gS Any grants of land are to be made ln accordance wrth the provlsrons of Cap 280

and sub,ect to any oIhe[ wrltten law Cap 280 does not prescrlbe requlrements

for the exerctse of the power to grant land, and lacks provislons' whrch say' for

example, that land grants are to be made upon appltcatlon by an rnterested parI,

and only tf the presrdent, or the Commrssloner ts sattsfied that the purposes for

whrch the land ts requrred are valtd. ln practrce, appltcattons for land grants may be

made, for exam ple by the Crty Councrl of Natrobr to the Commtsstoner of Lands and

rt rs usual for appltcants to state the purposes for whtch land grants are needed

296 However, there are no requtrements for verlfrcatlon of purpose statements and Cap

280 drd There was also no clear government polrcy on government land grants

The foretasted omrssrons notwlthslandrng, where the Commlssioner dectded to

grantlandlocatedwlthlnanurbanarea(atown),theActaUthorlsedthePresldenl
or the Commlssloner to speclfy condtttons for grant However' condltrons have so

far not been effected for grants of la nd tn urba n areas ln addltlon to any condrtlons

that nray be created by'the Presldent, or Commtsstoner, the Act contarns lmplled

covenJnts agalnst sub-divlslon, asslgnment, and sub-lettrng' unless Prlor wrltten

consent of the corlmlssloner ls obtalned

2gTlnpractlce,whereagrantoftandtsmade,thestepsareasfollowsValuatronof
land for purposes of determtntng rent,27r lssuance of a letter of allotment' and

conveyance and regrstratlon thereof The Act rcqulred Ihat all transactrons wlth

respect to government lands be reglstered rn the Govelnment Lands Reglstratlon

Ofhces rn Natrobr and Mombasa (or rn the reglstratrorl drstrlcts wrthrn whrch the

land rs located, tn case of land located outslde of Narrobr and Mombasa 27'Prlor to

regrstratlon, the Act requlred that conveyance documents be properly executed

by both partres - the Commtsstoner on behalf of the government' and the grantee'

but the Act does not specrfy what ktnd of document ls to be executed r75 lt rs

presumed that a grant or a letter of allotment ln one form or another would be

prepared by the Commrssloner, statrnq that land has been granted to a person or

body,andthendelrveredtothatpersonorbodyforexecutronlnpractrce'leases
and transfers have been prepared, dependrng on the statute under whrch the

government land ln questlon was sr.lbsequently regrstered

2gB Upon executton, the ollglnal conveyance document and two coptes thereof are

dellveredbytheCommlssionertothePrlnclpalReglstrarofGovernmentLands
forregtstrattonlT"ThestatUteprovtdesthatreglstratlon5hallbeeffectedbythe

273 GLA CaP 200 s.ctron 16
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Regrstrar by brndrng (filrng) a copy of the conveyance document delrvered to
hrm rn the Regtster of Governmenl Lands and enterrng an abstract or note of the
document rn a part of the volume of the regtster that relates to the land affected
by the document )77 He ts also requrred to rndrcate the number of the volume
and folro of the document on the 6led photostat copy and to rnake and srgn
an endorsement on the ongrnal of the document regrstered and the 6led copy
Frnally, the ongrnal document, whrch s :he documcnt of trtle, rs delrvered to the
grantee']TrCap 280 drd nor descrrbe or name tl.re document of trtle to be rssued
to a grantee at the end of the regrstratrcn process but the standard applrcatron
for regrstratron form appearrng n the substdrary legrslafron under the Act (Form l)

suggests that rt would be a certrficate of trtle

299 Further, the Regrstratron ofTrtles Act, Cap 281, wh rch a pplred to (ertarn govern ment
lands, stated that title to land comprrsed rn a grant was evrclenced by the rssuance
of a cerltFcate of tttle thereof r)q In practtce, certtficates of trtle have been rssued
conferrrng leasehold as well as freehold trtles to government lands, tncludrng
Iands wrthrn townshrps, pursuant to appllcatrons for land grants ln many cases,
la nd grants were further sold, sub-leased, or sub-drvrded wrth pnor consent of the
Commrssroner of Lands lt rs emphasrzed that any trtle rssued for government land
grants wrthout followrng, or tn breach of the procedures strpulated under Cap 2g0
was an rrregularly rssued trtle

Disposal of government lands by leases

300 ln addttron to rssurng grants of land for varrous purposes, Cap 2gO, the substantrve
and procedural law then governrng government lands, authorrsed drsposal of
government lands(unalrenated plots wrthrn rownshrp and agncultural lands)
through leases The only requrrement was that the Iands were avarlable, that rs, the
lands were not, at the trme of proposed lease, requrred for government purposes
The pr66sflLr19 for drsposal of the lands through leases culmrnated rn the tssuance
of lrtles to the lands bearrng a leasehotd rnterest for a term of years, or a freehold
rnterest The procedures for issutng leasehold tttles to governrnent lands wtthtn
townshtps and those wrthrn agrrcultural areas entatled procedures for alrenatron
and drsposal, and had to be rn conformrty wrth Cap 2g0,soThe procedures were

r Avarlabrlrtyofunalrenatedgovernmentlands The first procedural requtrernent
was avarlabrlrty of government land wrthrn a townshrp, (that rs, avarlabrlrty o[
a town plot belongrng to the government, for example, because tt rematned

277 Scclons 95 97 & 118
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unsold rn prevlous auctlons), or wlthrn an agrlcultural area that was not

requrred for Publtc PurPoses 
2sr

The Commrssroner's exerclse of the power to cause the lands to be sold

The next requrrement was that ln exerctse of powers conferred on hlm wlth

respect to such lands, the Commissroner caused such lands to be dtsposed

of rn the manner prescribed by the Act 2rr

Establrshment ofan"up-set"prlce Once surveys a nd d tvtstons of u rban plots

and agrtcultural lands were completed, the Act requrred the Commtssroner

to establrsh an "up-set" prrce at whlch leases were to be sold He could

also estabtrsh butldrng condrtrons and spectal covenants to be tnserted tn

teases, but thrs ts not mandatorY,

Establrshment o[ lease perlods' ln addrtlon, lre was requtred to establrsh

the peflods rnto whrch the lease terms were to be drvrded (for not more

than 1oo years tn case of town plots and 999 years for farm plots)"r and

estabLsh the annual rent to be pard tn respect of each perrod

Advertrsement of avarlabrlrty of government lands and proposed sale by

publrc auctron The next step was for the Commtsstoner to advertlse the

avarlabrlrty of town and agrtcultural plots for sale by publrc auctron ln

lhe Kenyo 6ozetre, tndrcatrng the up-set prtce and other terms of sale ln

addrtron, the nottce of sale was requtred to lndlcate the number of plots

avarlable. the area of each plot and thelr locatlon, the amount of survey

fees req urred, the cost of deeds for each plot, and the trme and place where

the plan of each farm could be rnspected ?3'The statute authorrsed the

Co!nmlssroner to carry out all of these tasks alone, wlthout any requlrement

for consultatton wtth other concerned partles or an advrsory body

lnformrng brdders of the terms and condtttons of sale Further the statute

requrred that before the commencement of sales at publlc aucttons,

brdders be rnformed of the terms and condltlons of sale rr5 Every sale of

leases carrted tmplted covenants and restrlctlons agalnst sub-dlvlslon of

plots, asstgnment, sub-lettrng, or use not spectfed rn the lease, except wrth

the wntten consent of the Com mlssloner.rs6 Btdders were requlred to be

made aware of these condltlons,

L

L
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I Sale by publrc auctton The Commrssroner was requrred to dtspose of
government lands through sale by publrc auctron Before a publrc auctron
was held (or before some other mode of sale was adopted, rf the prestdent

sodtrectedasauthonsed undersectton l2oftheAct),landsavarlablewrthtn
urban areas were to be dtvtded tnto plots suttable for the constructton of
burldrngs for busrness or resrdenttal purposes 16' An auctron would ensure
the government gets the best p ce; transparency tn the process, and would
ensure equrty between members of rhe pu blrc

r- Sale to the hrghest brdder The Commrssroner was also reqLrrrecl to ensure
that sales of government lands were made to the hrghest brdder.a, The
Commrssroner was also charged lvtth ensu ng that the htghesl brdder pard
the deposrt and the balance of the purchase money, rent, sranrp dLrty and
fees for preparatron and regtstratton of lcase wrthrn seven days of the date
of the auctron )to Tl.te Commtssioner was also the reclptent of payments
and tlre statute drd not specrfy an account ot fund tnto whrcl.r purchase
moneys wete to be depos ted tmmedrately afrer auctrons lF payments were
not made tn ttme, wrthrn a month of the ddte of auctton, thc pur(haser lost
the rght to lease and the deposrt was forferted ,m Thts latter provtsron was
unconscronable It fatled to take tnto constdera[ton vaflous genurne factors
that may hrnder a purchaser from completrnq payments wtthtn one month
of the date of auctron At least. deposrt of the purchase prrce should be
refunded rf a purchaser loses the lease

L Preparatron of conveyance documents 5ubsequent to the foregolng
procedures, the Commrssroner prepared a lease of town plot or agncultural
land, whrch he executed on behalf of tlre government, then presenrs to the
leasee for executron

Regrstratron of trtle The regtstratton requtrements under part X fornred
the last stage of the procedures for rssuance of trtles rn respect oF leases
of government lands Once a lease was prepared and executed by both
Commrssroner and lessee, the Commtsstoner was requrred to deltver the
lease to the Pflnctpal Regrstrar, wtth a copy thereofrr The lease had to
clearly descrrbe the property affected thereby and rts boundanes and
srtuatron lt had also to rndtcate a reference to the volume and folro of the
reqrster rn whrch the property has been prevrously reqrstered, or a reference

I
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to the lease from lhe government relatlng to the land affected by the

transaction.zez Regtstratton was effected by filrng a photostat copy of the

document accepted for regrstratlon, and by enterrng an abstract or note of

the document rn a part of the volume of the reglster of government lands

relatrng to the leased land. The filed photocopy had to bear the number

of the volume and folro rn whtch the sale was regrstered and rhe date of

regrstratron lmmedlately thereafter, the Reglstrar stgned an endorsement

on the regrstered document and on the photocopy and delrvered the

ongrnal to the leasee 2er ln practlce, a certlficate of lease ls lssued to slgnlfy

ownershtp of a leasehold lnterest ln government lands 2e'

Disposal through sale of freehold interest in land

301 Cap 280 allowed drsposal of freehold interest ln government lands - town plots

and agrtcultural lands tn two bastc ways - by farllng to strpulate that only leases of

government plots ln urban areas could be sold, and by expressly authorlstng the

sale of freehold lnterests ln lhe government's agrtcultural lands Sectlon 12 whr(h

provrded for sale of government urban plots merely satd that "leases of town plots

shall, unless the Presldent otherwlse orders ln any parttcular case or cases' be sold

by auctlon "

302 5rrfirlarly, wrrh regard to agrtcultural lands, the statute provrded that "leases of

farmsshall,unless(hePresldentotherwlseordersrnanypartl(ularcaseorcases,
be sold by auctton ")e5 There was nothlng ln the Act to stop sales of town plots and

agrtcultural lands otherwrse than by sale of leases thereof There was notl'lrng that

says, for exam ple, that only leases for a term of years shall be rssued on government

town plots and agrtcultural lands

303 Ir rs thought that rn practrce, freehold trtles may have been conferred upon

drsposal of urban plots and agrrcultural lands rn addrtron to leaseholds Regardtng

agrrcultural lands, the statute made express provrstons for the tssuance of freehold

trtles upon sale re6 Sectron 20 (1) provrded thar'when agrrcultural land rs avarlable

for leasrng, rt may be sold by auct'on after grvrng nottce of sale on the gazette"

Sectron 20(2) (d) went further to provrde that rn the notlces of auctron'

292 S.cton 97
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U pon adludrcatron and regrsl ratron, trust Iand ceases to be trust land Currently, trust
lands a re basrcally the remarnder of lands that were, rn the colonral days, desrgnated
as natrve reserves These lands rnclude former spectal reserves, temporary speclal
reserves, specral leasehold areas, special settlement areas, communal reserves, and
lands srtuated outsrde the Narrobr Area as rt was at rndependence tn 1964, rf the
freehold trtle thereof ts regrstered tn the name of, or vested rn a county councrl by
escheat r"r

3'12 An exa mrnatron of the Frrst S( hed u le to the Trust La nd La nds Act, as rn force on 3l
May I963 (The TrUst Lands Ordrnance o, 1963), whrch establrshed the boundarres
of trust lands (then natrve reserves) reveal that the bounda es were establrshed
along trrbal lrnes such tlrat the lands comprrsed the Krkuyu land unrt, The Maasar
land unrt, the Kamba land untt, Nandr land unrt, Kavrrondo land unrt, Krpsrgrs land
unrt, North Pokonro land unrt, the Coast land unrt, and the Meru land unrt One
of the challenges currently facrng admrnistratron and drsposal of trust lands rs
that the first schedule to the Trust Lands Ordrnance definrng therr boundarres was
repealed Thrs makes rt drfficult to ascertarn the boundafies of trust landsrr,.The
relevant provtsrons tn the Trust Lands Act descflbe them as certatn areas rn Kwale
Drstrrct, Makuenr area rn Machakos Drstfl(t, Arthr-Ttva area rn 

^4akuent 
Dtstflct,

Lambwe Valley, 5arora settrement Area n Nandr Drstrct, Karmosr settrement Area
rn Kakamega, Meru Concessronal Area, and others

313 The legal regrme governtng trust lands falls Into two categones, one dealrng wrth
the management of trust lands and the othcr wrth drsposat/alrenatton of trust
lands at whrch thc land ceases to be trust land and becomes erther government
land or land prrvately owned The substantrve and procedural law governrng rrust
lands are prrmarrry rhe constrtutron, the Trusr Lands Act, the Land consorrdatron
Act and the La nd Ad,ud rcatton Act The laws define trust lands and provrde for therr
admrnrstratron, management, alrenatron (drsposal) and regtstratron. ln addrtron,
the Regrstered Land Act and the Group Represent.ttrves Act apply rn certarn cases
of regrstratron of tru st lands. Upon adJUclrcatton and regtstratron, trust lands cease
to be trust lands Bestdes the statutes, trust lands are, rn all respects, subJect to,,the
general law that may, from ttme to trme be rn forcei unless express provtsrons are
made rn the statutes to the contrary r05 Thrs tmplres that trrrst lands are sublect to
Common Law

:103 S.clrc. llrolthe Constrtul|on d.trnes lrrst tards to !o€[,d. tanls lhal w.rc knoan beto,a Jun. ] 1963as Sp.oal R.s.ru.s
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Administration and management of trust lands

314

315

316

sectron 1 15 of the constrrutron lays out a framework for the management of trust

lands lt strpulates that trust lands shall vest rn the county counclls wrthrn whose

area of,uflsdlctton the land Is srtuated, Thls sectron of the Constttutton set out a legal

framework for the publrc trust ln resPect of land - here trust lands ln this respect'

the Constrtutlon states that county counctls rn whom trust lands are vested shall

hold the land for the beneflt of persons ordtnarrly resldent thereon' and to gtve

ef{ect to such of therr rrghts, lnterests, or other benefrts rn respect of the land as

may, under the Afrrcan customary law for the tlme belng tn force and app|cable

thur.to b" vested ln any'trtbel 9roup, famrly, or tndtvtdual Only customary nghts

repugnant to wrltten laws are to be drsregarded Havtng firrnly placed the authorrty

to mJnrg" and regulate trust lands tn county counclls' the constltutlonal provtstons

are confused by provrsrons of the Trust Land Act whrch grve overlapprng authorlty to

the Commtssloner of Lands to admlnlster trust land5,,as an agent for the counctll,rn

addrtron to the numerous other functlons and powers of the Commtsstoner rou

ln admrntsterlng trust lands as agent for county counclls' the Commlssloner ls

authoflsed to perform certaln fun(trons relatlng to tssuance of ttles to trust lands

He rs autho sed to exercse on behalf of the counctl (erther rn person or though an

agent) powers of the counctl to set astde land for publrc and prrvate purposes' and

to execute on behalf of the councrl grants, leases and other documents relatlng to

trust la nds ro7 There ts no mandatory requrrement that powers of the Com mrsstoner

be exerctsed tn accordance wlth any standards' guldelrnes or rules to ensure that

the powers are exerctsed tn a way that would allow county councrls to manaqe the

land s so as to gtve effe(t to the rnterests of people ordtnarrly resrdent therern

Havrng placed the management, control and admlnlstratlon of trust lands tn the

arms of rhe central government (county counctls and the Commrssloner)' the

Constrtutron goes further to provrde for altenatron/dtsposal of trust lands The

provrsrons wtth regard to allenatlon are buttressed by stmtlar provtstons tn the

Trust Lands Act ln addrtron, the Land Adludrcatlon Act and the Land Consolrdatlon

Act specrfy procedures for altenatron and dlsposal of trust lands to both publrc

and pflvate bodtes Procedures for rssurng tltles to trust lands entatlprocedures for

therr altenatron and drsposal and are governed by the laws

ln the process of examtntng these Procedures' any exlstrng loopholes rn the laws

wrll be hrghlrghted and suggestrons wtll be made for necessary changes/measures
317
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Currently, the legal regrme governrng trust land5 authoflses drsposal of the lands
fo the government for publrc purposes, to pnvate rndrvrduals, as wellas to prvate
bodres. ln the process, freehold as well as leasehold trtles can be rssued

Alienation of trust lands to individuals

318, Drsposal of trust lands to rndrvrduals and the rssuance of rndivrdual trtles to trust
lands are authorrzed by sectron ll6 of the Constltutron The relevant sectton
provrdes that

A county councrl may, rn such manner, and sublect to such condttron as may be
prescrrbed by or under an Act of parltament, request that any law to whrch thls se(tton
applres sha I apply to an area of trust land vested tn that county counctl, and when the
tttle to any parcel of land wrthrn that area rs regrstered under any such law otherw se
than rn the name of the county counctl, rt shall cease to be trust land

319 Thrs autho zatron does not rndrcate exactly whrch law the sectron applles to,
or the consrderatrons a county councrl should nrake before proceedrng to deal
wrth trust land rn a manner that eventually causes tt to cease to be trust land
Therefore, we look to the other statutes governlng trust lands for clan6catron on
the procedures for drsposrng of trust lands to prlvate rndrvrduals The statute wrth
relevant provrsrons tn thrs regards ts the La nd Adjudtcatron Act 5ectton 3 ofthe Act
states that

The Mrntsrer may, by order apply thrs Act to any area ofTrust la nd rf-

(r) the county councrl rn whom the Iand rs vested requests, and

(rr) the Mrnrster constders tt expedrent that the flghts and rnterests of persons rn
the land should be ascertarned and regrstered, r0B

Steps in the adjudication process

Applrcatron of the Land Adyudrcatron Act to an area, ln Irght of sectton j l6
of the Constttutton, the above provtston constrtutes fhe first requ trement tn
the process ofalrenatrng trusts la nds to prrvate rndrvrd ua ls restdent theretn
It requrres a county councrl rn whom the land has been vested to request
the mrnrster for the ttme betng responsrble for matters concerntng land to
apply the Land Adjudrcatron Act to the area rntended to be alrenated lf,
upon recervrng such a request, the mrntster consrders that tt ts expedtenf
for rhe rrghts and rnterests of persons lrvrng on the land to be ascertatned

t
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and reglstered, he rssues a legal nottce of the appllcatlon of Cap 284 to the

area of Trust tand rn questton tn the Kenya Gozefie ff'e rematnder o[ the

process leadrng to the tssuance of prtvate lndlvlduals wrth tltles to portrons

of trust land (whtch thereupon, ceases to be trust land) ts governed by

the Land AdJudlcatlon Act (unless a recordtng of exlstrng rrghts had not

been completed and certrfied, tn whtch case, the Land Consolldatron Act rs

applred to accomplish rt, before the process of ad;udtcatton proceeds) roe

Apporntment of adludlcatron officers The Land Adludrcatlon Act (LAA)

provrdes that before the process of adludrcatlon of trust land commences'

the mrnrster appornts a publrc officer to be the adludtcatton officer for the

adludtcatton area to whrch he has authorrzed the LAA to apply The statutes

do not provtde any crlterla, such as qualtficatrons, experlence or personal

ntegnty to gulde the mlnlster ln hls appolntment of an officer to such a

rruclal task, lt goes further to authorrze an appolnted adJudlcatlon offl(er

to appornt (subordlnate) demarcatlon, survey and recordtng ofhcers to

demarcate, survey and record rnterests of resldents wlthtn the adludlcatlon

area Addttronal adludrcatlon officers may be appolnted by the mrnrster lf

the sltuatlon so requlres

LEstabllshmentofanadludtcattonsectlon'ThenextsteplsfortheadJudrcatlon
officer to e'stablrsh the whole adiudlcatlon area as an ad1udlcatlon sectlon

for purposes of ascertalnment and recordlng of lnterests' or to establlsh

several adludtcatlon sectlons wlthln the adjudrcatton area rlo

r Publlcatron of nottce' Once an adludtcatlon sectlon rs establrshed' the

Act requrres that another notrce be publrshed by the adludrcatron officer

rn respect of each adludrcatton sectlon and Ihat ln the notlce' the area

of adludrcatton sectton be defined as clearly as posslble' and rssue a

declaratton to restdents that lntereslS tn land wtthtn the adludrcatron

section wtll be ascertatned and recorded ln accordance wlth Cap 284'

r Frxrng of a period for maktng clatms to land After publrcatton of nottce'

the Act requtres adJudrcatron officers to fix a perlod wrthrn whtch a person

clarmrng an tnterest ln land wtthtn the adiudlcatlon sectlon must make hls

clarm to the recordlng officer elther ln wrltlng or ln person or by agent (there

rs no statutory guldance as to what perrod of ttme may be appropriate for

restdents to make therr clarm of interest), and he may requrre any person

makrng a clalm to polnt out to lhe demarcatlon officer or to demarcate'

3Og Land Adtudrcal on Act Cap 284 S.clrois 3(1)(c) E seclLon l6
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or to assrst tn the demarcatron of the boundarles of the land rn whtch he
clarms to have an rnterest 5uch person may also clear any boundarres
demarcated by a demarcatron officer

Conductrng a survey and demarcatton Upon completton of the foregorng,
survey of6cers are requrred to carry oLrl a survey of the adlucjt(at on area
or areas and to demarcate parcels of land for persons therern The Act does
not rndrcate whether parcels of land are to be demarrared for each adult
resrdent member of the adludrcatron area, for each famrly, or for a head
of a famrly and thrs rarses senous ownershrp (rncludrng trust and gender)
rssues rn relatton to regtstratton of tnterests rn trust land lt does provrde for
demarcatron of rnterests of a qroup of resrdents ,,,

Preparatron of a demarcatron map Upon demarcatron, survey offcers
are requrred to prepare a demarcatron map of the adludrcatron sectron,
showrng every parcel of land rdenttherl by a drstrngutshtng number, :

ln carryrng out demarcatton of parcels of land,.rdludrcatron officers
are empowered actually to enter uJton any land and lo summoa any
person to grve rnformatron regardrng boundarres o{ a parcel or to pornt
out boundanes They may lay out fresh boundarres lf rn the process of
conductrng the foregorng acttvttres, an a(t ts done, an omrssrorr made,
or a dectston grven by a survey offcer, demarcatton officer or a recordtng
officer that rs oblectronable to any resrclent of the adlLrdrcatron se(tron, rt
there are two or more confltctrng clalms or rf there rs an ob1ectron to the
ad,udrcatron regrster, the aggfleved party rs authorlzed to b ng the matter
before an adJUdtcatton officer, an adludtcatron commrttee or arbttratlon
board establrshed under the Act Ir These bodres must be comprrsed of
resrdents of the adJUdrcatton area, and not by persons wrth pecunrary or
personal rnterest rn the land tn que5tton, or tn the adlucltcatton process r,,

Preparatron of forms for every parcel of land ln the process of recorrlrng
of rnterests and demarcatrng parcels of land therefore, forms arc to
be prepared for every parcel of land shown on the demarcatton map
(rn duplrcate) (whrch may be land belongrng to an rndrvrdual, or to a
group) jrs These forms, together, complse an adJUCltcatton record r6
Each form rs requrred to contarn the number of a parcel as shown on the

3r r Land AdlJdrc.tron Acl s.cl oo 18(l ) (d)
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demarcatton map and lts approxlmate area, the name and descrlptlon of

the owner, year and number of the Kenya Gazette notlce Settlng apart

land and purpose for settrng apart, rn cases of land set apart' the fact

that land ts in the ownershlp of a county counctl and remarns trust land'

in cases of land entrrely free from prlvate rrghts or all rrghts have been

relrnqurshed tn favour of a county councll; and lndlcatlon that any person

or group rs entttled to any lnterest ln land not amountlnq to ownershrp

1,nilud,n9 any lease, rlght of occupatron, charge or other encumbrance

rncludrng those recogntzed under customary law)' and an tndtcatton of

lornt or ownershtp ln common, where two or more persons are recorded

as owners of land r'7

Correctron of errors ln the adJudlcatlon record Adludlcatton officers

are authorlzed to correct any errors tn adludtcatton recordsrr3 When

completed, the forms are Io be srgned by the charrman and executtve

officer of the adludrcatron commlttee and by the owner of each tnlerest

tn rhe parcels of land demarcated No alteralrons are to be made after the

forrns are so srgned, unless an adludtcatlon officer does so upon oblecrlon

and arbttratton, oI appeal Io the mlnlstel r''

Drsplay of the orrgtnal adJUdlcatlon reglster for lnspectlon Upon

complelron of the adludtcatron regrster, the adludlcatton officer rs requtred

to so certtfy on the adJudlcatlon record and map and then deltver the

duplrcate adludtcatton record (bearrng a copy of the certlficate) to the

Drrector of Land Adludrcatron; drsplay the orrgtnal adludrcatton regrster

for rnspeclton ar a convenlent place wtthrn the ad.,udl(atlon Sectron and

grve notrce to resrdents that the adludtcatron regrster had been completed

ind may be tnspected at a particular place durlng a perrod of srxty days

from the date of the nottce rzo Any oblecttons may be raised durlng the

pertod and the adJUdlcatlon offcer ls authorrzed to determrne them'

and to alter the reglster as he deems necessary lt ts curlous thot the Act

allctws the odludtcotton off,cer Io recommend compensoltott ta lhe Mtntster

tother lhon reclficotton af od|Udtcolrcn records n coses where he "cortvders

thal olterng on odludtconon reEstet would ncut unreosonoble expense'

deloy or nconvenrcnre,"rlr The statute does not glve any gurdance as to

rs recordrd as lhe owncr ot land or as cnlrtled lo an lfler€sl nol anlour)llng lo own{shrp ol

,i.o."oi"qr,.l a.r*. rhc qroup lo b.:dlrsrd lo apply for group r'pr'sentalvls lo b'
nio'...nr.r'res, ,qo Cap 2!7, c.usa lha rccororrg ofl'ccr Io r'cord lh'llte 9'oLp has so
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crrcumstances under whtch recttficatron oF the regrsler may be deemed
as unnecessarrly expensrve or tnconventent lt also authonzes drvestrng an
rndrvrdual of rnterests rnland wtthout due consrderatron of the statutory
requtrements for compulsory acqursrtron of land

Presentrng adludrcatron regtster to Drrector of Land Adludtcatron After
determrnatron of all oblectrons and appeals, the adludrcatton of6cer rs

requrred to send the adyudrcatron regrster, along wrth partrculars of all
determrnatrons and obJecttons to the DrrecIor of Land Adludtcatron At
that pornt, only the drrector ts authonzed to make any alterations and then
certrfy on the adludrcatron regrster and tts dupltcate rhat rt has becorne
final (sublect to outstandrng appeals) and then forward the regrster to the
Chref Land Regrstrar, together wrth a Irst of the .rppeals r)r Here lres another
Ioop h o le

Certrficatron of the adludrcatron regrster.Tlre Act autho zes the Dtrector of
Land Adludrcatron to certrfy that an adlud catron regrster has become final
so that the Regtstrar can proceed to regrster and tssue tltles to land when
there are outstandrng appeals that mrght even tequtre overhaulrng of the
whole adludrcatron exercrse

Regrstratron of tttles Upon recervtng the adludtcatron regrster, the Chtef
Land Regtstrar ts authonzed to cause reglstratrons to be effected tn
accordance wtth the adludtcatton regrster The Act authonzes regtstrat ons
of lands on whrch there are outstandrng appeals as well. except that
restflctrons are to be placed on them untrl the appeals are determtnecj J?,

Moreover, tt prohtbtts any person from rnstrtuttnq sutts and any courts from
heanng surts concerntng an tnterest rn land rn an adJUdrcatton sectton,
unless that person has first obtarned consent of the adludrcatron officer rr.
Thrs provrsron defeats all surts that mtght alse from the conduct of an
adludrcatron offcral wrth respect to trusr lands Moreover, sutts can only
be filed after the adjudrcatton regrster lras become final, by whrch trme
rnterests rn land are authorrzed to be regrstered, rncludrng land on whrch
there are outstandrng drsputes r)'

lssuanceoftrtles The LAA ts a procedu ralstatute provtd tng for ascertatn ment
and regrstratron (recordrng) ofrndrvrdual or group tnterests rn trust lands lt
does not clearly speofy the ma nner of regtstratton, or the natu re of tttles to

322 Caa 2Ca sect,tn 21
323 C.p 28a s.cloi 28
32a CoO 2Aa s€ct0n 30
325 Cap 28r s.clDn 2! 6, 30
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be tssued wlth respect to reglstered (recorded) lnterests ln parcels of trust

lands Therefore, we look to Ihe Regrstered Land Act (RLA)' Cap 300' whrch

rs specrhcally referred to ln Rule 5 of lhe Land AdJUdrcatlon Regulattons rru

The RLA, whrch commenced on September I6, I963' rs an Act of Parlrament

to make furlher and better provrsrons for the reglstratlon of tltles to land'

and for the regulatton of dealrngs rn lands so regrstered' and for purposes

connected therewlth r?7

The RLA appltes to trust lands by vrrtue of sectton 2 thereof' whrch provides'

nter oln, that the Act shall apply to any area whlch rmmedrately before rts

Commel]cement, the Land Reglstratlon (SpecraI Areas)Act (ordlnance) applled,],|

any area to whlch the LAA has been applred for purposes of ascertalnment'

recordrng and regtstratton of lnterests tn land'r?e and to all land whrch from

trme to t,me, rs set apart under sectrons 1 17 and 1 18 of the Constitutron Under

sectron 4, the RLA prevallS over any wrltten law that confllcts wrth lts provlslons

(here, wrth respect to lrust lands) rr0

Thrs leads one to tl.te sectton of the Act lhat provrdes for reglstratlon of tltles,

specrftcally sectton 32 Secllon 32 of the RLA authorrzes the Registrar of Tltles

to rssue a proprletor of land or lease (lf requested by that proprtetor) wrth a trtle

deed or a certlflcate of lease where no certlftcate of lease or tttle deed has been

tssued ln the prescrrbed form The effect of thrs sectlon ls that a proprletor of

land, whose proprretorsh,p has been evldenced (rn the case of rights ascertatned

rn truSt lands) by the recordlng of the lnterests of that person rn an ad,r'tdtcatton

regrster, and by the reglstratron of that lnterest ln the prescrlbed form' shall be

rssued wtth a tltle deed, and ln cases of leasehold lnterests' a certtfrcate of lease

and thdt a trtle deed or certrfrcate of lease shall be rhe only pnmo forte evtdence

of ownershrp of land The meanlng conveyed ls that lssuance of flrst reglstratron

trtles to trust Iands are to be effected under the RLA

The provrston goes further to state that only a trtle deed or a certrflcate of

lease shall be lssued rn respect of each parcel of land''r' and that a rrtle deed or

326 Th. Rul. plovrdcs lhal a pany lo s'clron
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cert rfrcate of lease shall be the on ly p nmo focrc evtdence of matters of owners h rp
Further, the Act provrdes that when there 15 more than one prop etor, the
propfletors shall agree among themselves as to who shall recerve the trtle deed
or the certrfrcate of lease,rr2 yet sectron the Act also provtdes th at the regrstratron
of a person as the prop etor of land vests rn that person the absolute ownershrp
of that land, together wrth all rrghts and prrvrleges belongrng or appurrenant
thereto lrt

Alienation of trust lands at the instance of the government

323. The procedures for ahenatron of trust lands at the rnstance of the government, whrch
would lead to the rssuance of trtles thereofto the government, are establrshed under
sectron I 18 of the Constrtutron, and secttons 7, g, 9 and I O of the TLA

The Prestdent's satrsfactron The frrst statutory requrrement tn the process
rs tha I the Presrdent be satrsfred fhat the use ancl occupatton of an area of
trust landforspecrfred purposes,namely the purposesof the government
of Kenya, the purposes of a body corporate establrshed by an Act of
Parltament, the purposes of a company regrstered under the law relatrng
to companres rn wh rch shares are held by or on behalf of the government,
and for purposes'of prospectrng or extractton of mrnerals and mrneral
orls rI The laws do not state exactly how the prestdent gets sattsfred
of the need of land for these purposes and there rs no reqrrrrement for
ve frcatron of the needs and the suttabrltty of the lands rn questron for
the purposes

Consultatron wtth respecttve county counctls. Upon sattsfactron wtth
matters as stated, the laws authorrze the presrdent to (onsult wtth the
respectrve county counctl and to grve them notrcc that lancJ rs requrred
for one or nrore of the specrfred purposes For the setttng apart of land
After consultatron and nottce, land rs set apart rn the same manner as
rn sectron 117 of the constrtutron The settrng apart extrngurshes any
nghts, rnterests and benefrts of local resrdents of the land provrded that
compensatron rs pard as rn cases of compulsory acqutsrtron u nder sect ton
75 of the constrtutron Payment must be made promptly and rn full

324 s rnce thrs settrng a pa rt, or alrenat ron of la nd rs to be con d uc ted rn a srm rlar manner
,rs u nder sectron 'l 17 of fhe constrtutron, a county councrl may sublect the land rn

332 Secljon 343) o,th! RLA Fa ng.qrccmeni lhe I [c de.d or ccnjficatc s lo b. tr.d n th. tends r.g|srryll3 RLA secl,on 27
334 Th€ Constrlul|of s€ctron 116(2)(a) (d)
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questron to "any law" for purposes of tssulng a 9rant, or maktng a dtsposttron of

some other krnd of any estate, rnterest or rlght rn the land (lncludrng leaseholds,

freeholds and lrcenses) to the government of Kenya, a body corporate, or any

other body or person for purposes of prospectrng mtnerals or mrneral orls Thts

permrts the tssutng of a 9rant, a tltle deed, a certlfrcate of lease or a lrcense

to the government or any one or more of ten other bodres and persons upon

demarcatton of land and executlon of conveyance documents ln resPect thereof

by the Comm rsstoner of Lands on behalf of the government or one or more of the

lrsted persons and bodles

325 Where lands so conveyed are no longer requtred for the purposes for whrch they

were alrenated, the TLA requlres that they reverl to the respectlve county counctl'

Ihatls'rheyreverttotrUstlandsrrsTherelsnoaUthorlzatlonforlandsnolonger
needed to be drsposed of to prrvate tndtvtduals and bodres as has been happentnq

rn some parts of Kenya tncludtng Kallado Dlstrlct and any tltles lssued ln respect

of land that should have reverted to trust land as provrded by law wrll be rrregular

(unlawful) Srm llarly, ary trtles lssued wtthout followrng any aspect of the strpulated

procedure for alrenatlon of trust land at the instance of the government wlll be

rrregular,

126 Parttes aggrteved by the settlnq apalt or any other deallngs wrth trust lands are

authonzed to seek redress tn the H tgh Court, bul the provtsrons regard tng law sutts

are contladrctory and dlfficult to re(orlcrle, Sectron 54 o[ the TLA prohrbtts actrons

agalnst the government or tts officers for acts done for purposes of carrytng out

the provrslons of the Act rnto effect. Sectlon 58 tlrereof prohlbrts appeals from

any dectston glven, order made and matters and thlngs done under the Act Yet

sectton 63 of the same Act states that nothrng contdlned rn the TLA shali prevent a

prosecutton u nder any other law, 5o long as a person l5 not punrshed twrce for the

same offence.

How privately-owned lands come into being

327 consrderatron of procedures for rssurng tttles to pflvate lands (or lands prrvately

owned) requtres a summary of how orrgrnal tltles were/are acqutred rn the ftrst

placeAs already noted, tn the regron now Kenya, land was communally and

cusromartly owned ln pre-colontal socletles wr(hout any formal lrtles ln the

colontalera,frrst,alllandwas'Crown'landandsubsequently'trustlandswere
dellneated and through tenUre reform, large portrons of trUst lands all over the

country have been regrstered ln the names of prtvate tndtvtduals and prrvate

335 TruslL.ndAcl s.clron 119
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groups of rndrvrduals, and land tttles srgntfyrng ownershtp thereof rssued, these
being frrst regrstratrons lt has also been noted that even before thrs process of
creatron of pflvate land owners h rp bega n, whrle sefilers had been a llocated tttles
to pflvate lands as early as 1902 (rf not earlrer)

328 Colonral legrslatron, whrch rntroduced the rdea of pnvate ownershtp of land and
post-colonral legrslatron outl ne three drsttnct stages tn the process of tenure
reform - the process leadrng to the tssuance of nrst regtstratton tttles to p Vate

owners of land

Ascertainment of rndrvrdual or group rnterests rn land The first stage
tnvolves ascertarnrng rndrvrdual or group flghts under customary tenure
Rrghts were, or are to be determrned accordrng to naUVe law and custom
and wrth the assrstance of adludrcatron (ommrttees constrtuted from the
rnhabrtants of the adJudrcatron sectlons

r Consolrdatron of land The second stage rnvolves the aggregatton of all
preces of land over whrch each rndivrdual or group has rrghts and the
allocatron to the rndrvrdual or group oI a srngle consolrdated prece (that rs

the process of consolrdatron)

Recordrng of rrghts rn an officral regrster The last stage rnvolves the entry of
rrghts shown rn the Record of Exrstrng Rrghts or Adludrcatton Regtster rnto
an off cral Land Regrster

r- lssuance of trtle deeds Entry of rrghts rn an officral land regrster rs followed
by the rssuance of a certrficate of ownershrp or a tttle deed That ts the
process of regtstratron,

3)9 Land regrstratton tn the trust lands started tn 1 956 and has been completed rn most
of the regrons rn the country wtth hrgh agrrcultural potenttal, rncludrng Nyanza,
Western and Central Provtnces ln the areas wtth low agrrcultural potentral where
pastoralrsm rs predomrnant, a slrghtly drfferent regtstra on system wtth respect
to trust lands was adopted under the regrme of the Land (Group Representatrves)
Act Under thrs reglme, communal lands were regtstered tnto group ranches
(comprrsed of smaller unrts of Iand) tn the names of three to ten members of the
groupforthebenef,tofall members ln recent years, the group ranches have been
sublected to sub-drvrsron, registratton and the rssuance of freehold tttles thereon
to tndtvrd ual members, thereby makrng the Iands sub.lect to drsposal th roug h sales
by the owners
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330. ln addrtron to these, freehold and leasehold trtles have been tssued upon

alrenatron to pflvate tndtvtduals and bodtes upon alienatlon of government lands

as drscussed tn prevtous sections.These form the basts of prtvate ownersh tp of land

rn respect of whtch subsequent trtles (of the regrstered lands) may be tssued upon

sale by owner, sale by chargee (mortgagee) exerclsrng statutory power of sale, by

transmrssron (upon death), upon lrqutdatron or windtng up of a company, upon

regrstratron of a land trust, and tn pursuance of a court order'

The substantive and Procedural law governing privately-owned land

33'l The RLA lays down the legal framework that governs regrstered land 3ru The Act

expressly applres to areas of trust land to whlch the LAA has been applted, meantng

that rt applres to portrons of trust lands allenated to prlvate owners through the

consolrdatton, adludtcallon and reqrstratron process already drscussed All dealrngs

wrth regrstered lands must be tn conformlty wlth the RLA and tt supersedes any law

that conflrcts wrth lt wlth regard to regtstered lands r37

332 One of the key provtstons of the RLA wrth respect to privately-owned land and

the rssuance of tltles thereto ls that reglstratron of a person as the proprtetor of

land vests rn that person the absolute ownershrp of the Iand, together wrth all

rrghts and prrvtleges relatrng thereto Srmrlarly, the regrstratron of a person as the

proprietor of a lease vests ln that person the leasehold rnterest descrlbed ln the

lease, together wrth all rmplled and express rtghts and prrvrleges relatlng thereto.rrr

Such nghts cannot be deleated, save as provtded for ln the Act, and are to be held

free from all other clarms and tnterests rre

333 The rights conferred on a reglstered proprletor of land as foretasted were part

of a process rntended to transform the legal status of regrstered land from one

susceptrble to multrple customary clatms, to rndrvtdual absolute ownershrp that

would secure credtt for purposes of development However, the guaranteed

nghts of a regtstered proprletor of land have caused conslderable confuslon and

rnsecuflty of tenure tn many parts of rural Kenya wlth respect to customary rtghts

of famrly mernbers wlto entrusted one person to be regrstered as a proprletor ln

trust for Ihe rest, only for lt to turn out that the reglstered tndrvtdual had secured

absolute trtle

336 Thepr.amblcslal.slhal lrsanAclotparlarnenllomakebell..provrsonslorlh.regrslralonollllleslolandandlorlheragLllalon
oldealrngs rn r€! sl.red land

337 S.clEn 4 Cap 300

338 RLA secton 27

339 RLA, sectLon 2E Thc trlte I trcehotd rs however, sub).cr lo such lcases chargls, condrlrons and f.slnclDos shown on th.

r.gsler and lh€ fighls otco,nputsory acqursrlron bltdonolrnclLrdenghlsolp.opleclamrng.sb.n.ficranesolalandh.ldrnlrusl



334 Sectron 28(b)ofthe RLA states that nothrng contarned rn the provrsrons for absolute
ownershrp and absoiute rrghts should be taken to relreve a proprietor from any
duty or oblrgatron to whrch he rs sublect as a trustee, but rt rs mandatory that a

person be descrrbed In the regtster as holdrng land as a (customary) trusteerlo
Moreover, customary tnterests over land are not among the overrldtng tnterests
that the RLA recognrses !'r These provrsrons have caused consrderable drfliculty of
rnterpretatton, partrcularly wrth respect to the effects of regtstratton on customary
property flghts and rnterests

335 ln the confusron surroundrng tenure reform, land rs strll regarded largely as a

communal (famrly/clan) asset The predomtnant belref rs that regrstratron drd not
o ust famrly or clan trtle, espeoa lly where a f amrly or clan member was regrstered
as propfletor wrtl'r the understandrng that he would hold for the benefrt of all
others, but changed hrs mrnd once absolute trtle rs rssued Thrs has led to the
frlrng of many land cases rn vanous courts across the country and rncreased
drsputes and lrtrgatron wrth regard to land, challengrng regrsterecl trtle on the
basrs that the regrstered land rs former famrly or clan land ln the corrrt, the legal
provrstons have grven flse to two tnterpretattons ln the Htglr Court, whtch ts yet
to be resolved

336 One of the vtews rs that regrstratton of a person as an absolute proprieto,
extrngurshes all customary rrghts and tnterests,r.) the only exccpttons berng
overrrdrng tnterests and beneficral tnterests under a trust The posttton here ts

that customary nghts and lnterests rf not noted rn the regrstcr are consequently
extrngutshed stnce they are not overndtng tnterests wtthtn the med nlng of the Act,

337 The Court of Appeal has advanced thrs vrew further by holdrng tl.rat once land rs

regrstered, not only are customary rrghts extrngurshed, but customary property
law rs also, by the fact of regrstratton, ousted by statute and Common Law rnr Grven
the hrstory and oblectrves of the tenure re[orm rn Kenya, thrs woulcl be the correct
rnterpretatton under the law However, a mtnorrty optnron n the Htgh Court that
has found favour rn the Co urt of Appeal a iserts that tn settlrng clrspLrtes aflsrng out
of land regrstratron, the vrtal constderatton ts to determlne the capacrty tn whrch
the "absolute propnetor" was regrstereci r,, lf rn the capactty of a trustee, then
he or she must be called upon to perform the obltgatron tnherent tn that status

Ir'.i

3a0 Thsw.slh.hordrngrnthecaseorMw.rg,Mugr,lhuvs Mah.MLguth| HCCCNo 377ott96!
341 S.. secl,on 30 ol lhe RLA
3!2 Thrs w.s lh. posrhon rn lhe casc or Sctah Ob,.ro vs Oreqo Opryo I1972j E A ?27
343 S.. lhc case ol Aernd. Mrr.r t Ors vs Amos Wan.h. C A No 16 ot i977
3rl Thr e€w was .dvancrd rn Ih! cases otMwangr Muguihuvs M.naMteulhu HCCC No 3770t196! S.nuctfhata Mtheck

lOrsvs Prsc,/.l,V.r)Du & Anorhcr HCCC No 1rO00|973 Ed\aALlhuh\s M.*oSab.yl tlcCC No 22o|97E,4/rnX'.n.!s Ntlty.Mudhuny.L Orh.6 CA No aZor197!
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Thrs posrtron ought to be supported by law to redress cases where famrly or clan

members were dtstnherlted by regrstratton of clan or famrly land tn the name of an

rndivrdual

338. Land problems are compounded by provrsrons of the RLA that authorlse

rectrfrcatron of the regtster of tttles, amend ments and cancellatton of tttles where

the regrstrar ts satrsfred that regrstratton was obtatned, made or omltted by fraud

or mrstake, but prohlblts rectlflcatlon of a flrst reglstratlon ra5 Thts has allowed

people who tntenttonally defrauded relatlves and clan members of thelr land to

acqutre and remaln ln possesslon of absolute tltles thereto Iu

33g The RLA also prohrbits rectrftcatron of reglstratron that would affect the trtle of a

proprtetor who ts tn possesston of lan d, havlng acqurred the land, lease or charge

for valuable constderatton, unless he had knowledge of the omlsston, fraud' or

mrstake rn consequence of whrch rectlflcatlon ls sought lt ts not clear whether

knowledge on the part of a purchaser that warrants recttfrcatton ts actual or

constructtve what rs clear rs that lack of clarrftcatton creates room for one to

rnsrst that knowledge must be actual lt has also glven rlse to many cases where

people purchase land wrth full knowledge of fraud, mrstake and/or omtsston but

take cover under these provrsrons and tnstst that they had no actual knowledge

After all,

No person deatrng or propostng to deal for valuable constderatroo wlth a Proprretor

shall be requrred or tn any way concerned-

(a) to rnqurre or ascertaln ln or the conslderatlon for whtch that proprletor or

any prevrous proprtetor was reglstered, or

(b) to see lo the applrcatlon of any conslderatlon or any part thereof, or

to search any regrster kept under the land Reglstratron (5peclal Areas) Act, Ihe

Government Lands Act, the Land Tr(les Act or the Reglstrallon of Tllles Act

340 ln rhe rnteres( of lustrce, knowledge should be both actual and conslructtve

(covertng even cases where a parly neglrgently falls to frnd out detarls about a

partrcular trtle), to make rt possrble for regrsters to be rectrfred and trtles cancelled

where a tttle holder ought to have known of fraud, mrstake or omrssron

3a5 RLA scclron 1a3

fri f i,s *"" rr," crr. n S.t.n ODr.D v Arcgo Apyo 11912) E A 22 7 rn wh,ch lhr coun rul.d lhal lhc lrll. lr.udul€nilv obl.,n.d we s
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lssuance of title to registered land

(i) Upon sale by a proprietor

341, Sale transactron, Sectton 27 of the RLA provtdes that regrstratron of a person
as propnetor of land - here first regrstratron vests rn that person the absolute
ownership together wrth all rrghts and prrvrleges belongrng or appurtenant
thereto These rrghts and prrvrleges rnclude the rrght to sell, charge (mortgage) or
convey land as r grft

342 Regrstratron of transfer Upon sale, ownershtp passe5 to a new owner (prop etor/
purchaser) and a new trtle ts issued to the purchaser The RLA, rhe Land Control
Act, the Government Lands Act and other laws regulate sale of regrstered land
and provrdes, first and foremost that transacttons tn respect of regtstered lands
shallbe conducted rn accordance wrth tts provrsrons The procedure for (voluntary)
sale leadrng to the tssuance of trtle to a purchaser requtres tt.tat anagreementfor
sale be entered tnto between J propnetor and a purchaserro,and that rules and
condrtrons developed by the Law 5ocrety of Kenya and the mtnrster be adhered to

343 Theprocedurealsorequtresthatrncasesofagrrcultural land, consent to transfer of
the respecttve Land Control Board must be obtatned, that the sublect land be free
from encumbrances rncludrng cautrons and caveats and that where land rs charged
or mortgaged, consent of the chargee or mortgagee to transfer be obtarned

344 Fu rther, rt req urres that rn ca se of leases from the govern ment, pflor w tten consent
to transfer must be obtatned from the Commtssroner of Lands, that transfer be
effected by an rnstrumen[ (a transfer Form) tn the prescrrbed form and that all land
rents, rates and all outgorngs due to local authorrttes be parcl rn advance Stamp
duty must be pard to the Commtsstoner of Lands as assessed and tnstruments
of drsposrtron (transfer forms) executed by the person shown by the regtster of
lands to be the propfletor of the rnterest affected and the purchaser Executrons of
partres to a sale transactron must be verlfied (attested) and the transfer tnstru ment
regrstered by the Regrstrar of Lands makrng an entry rn the regtster of lands rn

respect of the sublect land r.r

345 lssuance of a tttle deed or certtficate of lease, After regtstratton, the purchaser or
transferee ts tssued wtth a tttte deed or a certtficate of lease (rn case of transfer or
sale of lease for a perrod of more than 25 years) 1r, The BLA provrdes that a trtle

i lal

3a7 Apropnelor rs delined as lhe person namcd rn lhe r.gjsler as lhe prop elor thereot ( n cjse of eases) and n rctatron to a chargc of
land or leas€, lhe person named n thc regrster ofihr land or l.asc as person n whosc lavour lh€ charge rs marl.

344 S€e among othcrs seclron 85 ot lhe RLA
349 RLA seclron 32
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deed or certrhcate of lease sha ll he the only pnmo facre evtdence of ownership r50 lf

any of the strpulated procedures ts not followed, but rn the end, trtle rs rssued, the

trrle wrll have been irreqularly tssued

346 lt should be noted that tn cases of trregulartttes, although rectrflcatron of the

regrster and cancellatron of trtles rs authorlsed tn cases where tttles are obtatned

by fraud, omrsston or mistake, under the current legal regtme, there ls no

system for the Regrstrar of Land, or the lands offrce to deal wlth cases requlrlng

cancellatron of trtles fraudulently obtarned. One has to 9o to court and seek an

orde r for cancellatton before the lands regrstry can act to rectlfy such a srtuatron

The matter rs complrcated by the drffrculty of telllng (by the lands offrce) that

a trtle has been obtarned by fraud, unless and untrl evtdence ts tendered from

exlernalsources

(ii)

347

lssuonce of tfiles pursuant to the exercise of chorgee's power of sale

One oblectrve oftenure reform tn Kenya was to enable proprretors of la nd (rncludrng

farmers) to obtarn credrt for purposes of agrlcultural and other developments on

the secuflty of therr land ln lrne wtth thrs obiectrve, the RLA accords wtde powers

of ownershtp tncludrng the po\ er to lease, mortqage or charge one's land r5' ln

case of default rn repayment of loans, the RLA accords chargees and morgagees

wrde powers of sale of the charged (mortgaged) propert, wlthout first seekrng

any orders for sale from the courts r52 Once the proPrletor (debtor) ls glven notlce

of the chargees'rnten on to sell the charged property, the statute authortses sale

to proceed by publtc auctron for whtch a reserve prtce ts requlred to be establtshed

at the drscretron of the chargee exerclslng the power of sale There ls no statutory

requlrement that charged propertles scheduled for auctton be valued before

reserve pnces are establrshed

348 Further, although the statute requires a chargee to have regard to the lnterest of

the chargor rn exerctstng lhe Power of sale,ser tt authorlzes the chargee to concur

wrth any person tn selltng the charged property lt would appear that the statutory

authonty to concur has been lnterpreted rn many cases to include colluslon by the

chargee wrth anyone to arbrtrarrly sell charged properly wlthout any regard for the

rnterests of the chargee, What happens tn practlce rs that rn many cases, credltors

arrange for sale of charged propertres upon payment default, wtthout Proper notrce

to the chargor, to thetr employees, frtends, and relattves, often at gross undervalue

350 RLAseclron 32(2)
351 RLAseclrons 27 21 47,(9&66
352 Se€ RLA, seclDn 7a & 77

353 RLA, seclon 77 (1)
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349 The srtuatron requrres statutory tnterventron through provtsrons that would
allow chargers (property owners) to be rnvolved rn esta blrs h rng a sale prrce, or to
challenge sale a nd to recover therr property u pon payment of outsta nd rng debts,
but the RLA provrdes that a person sufferrng damage by an rrregular exercrse of
the chargee's power of sale has hrs remedy rn damages only agarnst the person
exerctsrng the power of sale r'{ Thrs forecloses any last,mrnute effort by chargors
or therr famrly members to redeem famrly land (property)

350 Once charged property, be rt famrly agrrcultural land or a town plot or house rs

sold as authorrsed, the chargee ts autho sed to prepare a transfer rn favour of the
purchaser rn the prescrrbed form and thereafter, to effect transfer by cxecutrng the
transfer form as rf the owner of la nd r5s

351 Upon executron of the transfer form by both chargee and purchaser, the form
rs presented lor regtstratton and at that potnt, the law authorrses the Regtstrar
of Lands to regtster the transfer rn [avour of the purchdser, at whrch Dotnt, the
property passes and vests tn the purchaser Thereu pon, the pur(haser (transferee)
rs rssued wrth trtle to the land - a trtle deed or a certrftcate of lease to the
property r5^ Once property vests rn the new owner, he (the new owner) rs freed
and d rscha rged from all lra brlrtres that mrght arrse on account of the charge, or on
account of any other encumbrance to whrch the charge has pflonty (other than
a lease, easement or profit to whrch the chargee had consented tn wflttng) 15,

, , I,r,)

The exercrse of the power of sale as authorrsed has occasroned great sufferrng to
many famrly members across Kenya rn cases where famrly land used to secure a
loa n by the head of tlre famrly or some other person (wrth consent of the head of
the famrly), usually wtthou t frrst consultrng wtth famrly members ln a lot oI cases,
famrly members are not even notrfred of the charge of famrly property to secure
a loan After sale of famrly land, many famrlres have found themsetvcs landless
and wrthout any recourse to the law An attempt has been nrade tn recent years
to moderate the harshness of the provrsrons regardrng a charqee,s power of sale
by requrrrng that ln cdses of agrrcultural land, a notrce of tntentron to sell be
served on the Drstflct Commtsstoner of the area rn whrch the land rs srtuated by
the chargee rss Upon recerpt of nottce, the DC may, at tlre tnstance of an alfected
party, petrtron the Hrgh Court to postpone sale for a defrn te perrod of ttme on
grounds that the sale would result rn persons berng evrcted from the charged

3s. RLA s.ctron 77(3)
355 RLA seclon 77 O) Acharg.c cxercrsrng hrs powcr ot sate has the same powers and fights as a p.opr.tor s€cnon 77(5)356 RLA secuon 32
357 RLA, seclron 77(.1)
358 Sc. Acl 1r ol 1991
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land, thereby occasronrng undue soctal drffrcultres, or cause publrc dtsorder tn

the nerghbourhood However, such appltcatron cannot be made to court rI rhe

people who would suffer evrctron or some other drffrculty are the famrly members

of lhe chargor, or (he chargor hrmself

353, Therefore, the power of sale of a regrstered proprretor strll has great potentral of

exposlng members of a famrty, among others, to great sufferlng and of caustng

soctaldtsorderltwouldbernorderforthelawtoprohtbttU5eofagrlcUltural,or
famrly land to secure credtt altogether, ln the lnterest of socral order and securrty

some banks and other credll tnstttutrons have resolved not to accept agrlcultural

land as collarerat ln addltlon to voluntary sales and transfers upon the exercrse

of chargee's power of sale, the legal regime governlng plrvate ownershrp of land

(especrally the RLA) authorrses rssuance of land tttles to personal rep rese nta t lves'

admrnlStrators of the estate of a deceased person, and to an executor of the wtll

of a deceased person by transmrssron, upon the death of a sole Proprietor' uPon

productron of grant of letters of admrnrstratron, grant of probate of the wrll'

or granr of summary admlnlstratlon of the estate rn favour of' or rssued by the

pu bltc trusteer"

Trrles to land can also be lssued rn respect of land owned by a company upon

wrndrng u p or ltqutdatron of the compa ny, tn wh tch case, a transfer may be executed

on behalf of the company by a lrqurdator, or sealed wrth the common seal of the

company and attested by the lrqurdator ro A lrqurdator may also be regrstered as

propnetor of land upon the maklng of a vestrnq order under sectron 240 of the

Compan res Act

3 54,

355 ln addttron, the law permlts reglstratlon and tssuance of land tltle to a person

rn whose favour a court has made an order of entrtlement to land or lease 16'

The krnd of evtdence of entltlement the regrstrar should requrre ought to be

sttpulated by law, rnstead of leavrnq rt up to the reqlstrar to determtne what

krnd of supportrng evrdence he deem5 flt to ln cases where appltcatrons for

reglstratlon pursuant to court orders are made Thts ts necessary' especrally rn

vrew of rampant forgerles, even of court orders that have been occurrlng ln

recent Years

359 RLA. sEclron 119

360 RLA s.clon !24

361 RLA, s€clon 125



Breaches of the
Governing Land

Applicable Provisions of Laws

Irregularities and illegalities involving government lands

356 Over trme, both tlre substantrve and procedural safeguards tn the Government
Lands Act, Cap 280 have been blatantly d rsregarded as se nror government officrals,

therr cronres and relattves enrrch themselves, at the expense of the publrc In

numerous cases, publrc Iand has been rn post-rndependence Kenya, acqurred and
allocated rn total drsregard of the law, rncludrng the publrc trust doct ne lnstead
of marntarnrng government land rn varrous parts of the country for development
purposes, senror government officlals, over the years, tntenstned rllegal transfer of
land fronr the publrc domarn to prlvate rndrvtduals and entttles through practtces
that have become commonly known as land grabbrng The practrces, wl.Ich beca me
part ofoffcral grand corruptron, has drm rn rshed govern ment la nd to a pornt where
rt has becorre d Fficult to nDd lanrl for publrc purposes, rncludrng establrshment of
government offces that are urgently requrred to establrsh regronal governments
rn the country

357 Thrs sectron of thts chapter on land presents a number of cases rnvolvrng land
grabbrng from the pu blrc domarn, by pnvate rndrvrduals and entrt res, mostly sen ror
government offrcrals lt demonstrates that land allocatron through drrect grant
whrch, rn colonraltrmes, succeeded rn preservtng government la nd and rn ensu rrng

lustrfiable and mented allocatron for prrvate purposes, farled rn the perrod after
rndependence After rndependence, the very system of land grant that succeeded
rn colonral trmes facrlrtated massrve rllegal allocatron of government land, largely
betause the government, specrfrcally the presrdent(s) and the Commrssroner(s)
of Land, abandoned a publrc auctton system rngrarned rn the law and gave
themselves opportunrty to rllegally acqurre land tn ways that amounted to flagrant
abuse ofoffice ln Kenya, the very officrals supoosed to be the custodrans of publrc
land under the publrc trust doctflne, became the facrlrtators of rllegal allocatron
of the same and thereby, rncreased landlessness and land scaroty, especrally
of people who were lrvrng on government land rn the hope that they would be
resettled there, n]any of them havtng lost the same Iand to the government duflng
the colonral penod The practrce of land grabbrng also, rn many cases, resulted rn

vrolence, as'squatters'on government land expectrng to be settled on the land lost
rr to land grabbers

l7')



. The case of Karura Fotest

358 ln 1997, 85 hectares of Karura Forest were rllegally exctsed and allocated to S K

Macharra, Joseph Grlbert Krbe and Nqengr Murgar The beneficlarres almost

rmmedrately sold the land, reglstered as L R No 216/8 to the Kenya Re-lnturance

Corporatron for KSh550 mtllton Allocatton of the land cotnctded wrth the 1997

General Electron, creatrng the lmpressron that publrc land may have been rllegally

allocated as a polrtlcal reward 162 lt ls recommended that all such rllegal land

allocatrons should be nullrfied Land should be repossessed and restored to the

purpose for whtch they were reserved, ln thls case, a forest reserve

t fhe Case of Ngong Forcst

359 ln the year 2001, land whrch formed pa It of Ngong Forest wa s excrsed, su b-d rvlded

rnto thrrty two plots and sold to I 3 prrvate companres The I3 companles, ln lurn,

sold the land to the Kenya PrpeIne Company for KSh262,388,487 16l

t The Cose of Bellevue

360 On unspeoFed dates, Mtcah Cheserem, loshua Kuler and Davtd Komen, all key

government offcrals at the trme, rllegally acqurred an undeveloped government

land rn Bellevue, Narrobr, regrstered as L R No 209/10)12, measurrng 1 6 hectares

They subsequently sotd the land to the Kenya ArrPorts Authorrty for the sum of

KSh2 6 mrllron tn 1985 r6n

lllegal allocation of land compulsorily acquired for public purposes

161 ln addrtron to rllegalacqutsttton of unaltenatedgovernmentland,landcompulsortly

acqurred from rndtvtduals and famtlres have been the sublect of land 9rabbrn9,

especrally by key government offictals Under the Land A(qursrtron Act (now

repealed), the government acqurred large tracts of land tn Natrobt, Mombasa and

other towns for the tonstructlon of road by-passes to ease traffc congestlon on

the marn roads. However, tn drsregard of the provtstons of the former constltutton

and the Land Acqursrtton Act land set astde for road expansron was Iater

dllocated to prlvate lndrvrduals who subsequently sold them to thrrd partres ln

Narrobr, land prevrously reserved for by-passes tn several areas was allocated to

Sterora lnvestment Ltd, Munrr M Chohan, Heron Tradtng Co, Henry Musamate,

Maya Consultants Ltd, Lawrnex Agencles Ltd, James 5 Nyaga, Samuel Ktprono

362 Reporloltic N6!nqu CommrssDfl ol lnqury nlothc lll.g.Ulrr.oularAl'ocalron ol

ol lh. Ndunq u Comrnrssron ol lnqurry rnlo lhc lll.ga[rrcgularAlocal'on ol Publlc
PL,blc L.nd (2002) al pag. 63 Sc. 2lso R.por1

Land (2Cr02) Ann.r.s Volumr ll Ann.x 1 pao.

6

363 Rcport ol lh. Ndung u Commrssron o! lnqu,ry lnlo ln. llcg3llrrlgularAtlocanon ol Publc Land (2002) al pagc 9!9r
ter ncpon ot ltrc tiOrng u Cornflss on ot lnqu,ry ilo lh. llllgarlrrcgularAjlocaton ol Publc Land (2002) 
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Chepkonga, Esther Rotrch, Kenneth Watnatna and other current owners 165 ln many
of such areas, vrolence ha s broken out as new rllegal owners seek to evtct'squatters'
rn a brd to develop the land

Local Authority lnvolvement in lllegal Land Allocations

362 Local government Iands, rncludrng houses, have also been sublected to land
grabbrng, especrally by local authorrty offcrals ln many cases, local authonry oFficnls
have, especrally durrng the Kenyatta and Mor admrnrstratrons, rllegally allocated
property set asrde for publrc purposes wtthrn tltetr Ju sdtcttons to thernselves and
therr assocates, wtthout obtatnrng fullcouncrl approvaland wrthout followrnq other
due procedures of law A case ln potnt ts Woodley Estate rn Natrobt The estate was
planned as a housrng facltty, complete wrth a p mary school, playrng ground, a

publrc garden and a shopprng centre for the beneht of Crty Counctl staff However,
rn September'1992, Kuna wa Gathonr, then Dtrector of Crty planntng, prepared a part

Development PIan, changrng the user of the open publrc spaces tn the estate tnto
resrdentral and other prrvate purposes of a commcrctal nature

363 The Part Development Plan was approved by tlre thcn Commrssroner of Lands
Wrlson 6achanla, and trrle deeds for each sub,plot subsequently rssued rn the
name ofthe Councrl rn 1993 ln lgg4,ZtpporahWandcra,then Narrobr townclerk,
prepared and stgned documents transferflng sonre of the publrc plots to Kurra
wa Gathonr and companres and rndrvrduals related to hrm, rncludrng Alt Mw.rnzr,
Andrew lsaac Hayanga, Wrlson Chebyegon, f,4ary Akoth, Tom Koros, John Mwangr,
and Archman Holdrngs, among others, who subseqr.rently sold them to current
owners 166 lt rs noted that the allocatrng authorlty rn all the cases rnvolvrng the
Woodley property was the Commrssroner of Lands lt should be recallcd rhat rhe
wanton allocatron of Woodlcy property attracted publrc protests that resulted rn

the death of at least one person

364 lllegal allocatron of open spaces rn estates for publrc use drd not only affect
Woodley Estate only lt has been a common occurrence affectrng many estates and
therr developers rn Narrobr and other towns tn the country, rncludrng Lake Vrew
Estale rn Natrobt ln the housrng scheme, as was, rn the case of Woodley Estate,
the Crty Councrl of Narrobr reqLrrred the developer to srrrrcnder 10 pcrcent of land
to be developed for publrc purposes as a condrtton for development permtssron
A developer would, as dtd tn tlls case, surrender the acreage requrred to the
government, on trust, for pu bltc purposes

365 Rcporl ol lhr Ndung u Commrsslon ol lnqurry rnlo Ihc lllcgal/lregular Allocarror ol PLrbrrc L.id (2002) A...xcs Vollrm. 1 .l' p.gcs 25 - 39
366 For a full lsl ot ong,na and cufient attolle.s sc€ R.por1 or thc Nduflg u CornmrssDn ot tnqu ry tnto thc fl.qal4(rgu arAllocaton

or Publc Land (zmz) Annctes Votlmc 1 .nnexo 5 at prg.s .$ 65
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365 However, once surrendered, the plot would not be vsed for the rntended publrc

purposes lnstead, certaln Prlvate companres, mostly assoclated wlth government

ofhcrals, rndrvrduals and therr cronres, would lmmedlalely aPply to the

Commrssroner of Lands to be allocated the surrendered land A part development

plan would subsequently be prepared in respect of the land and submrtted to the

Commtssloner of Lands for approval and a letter of allotment would then be rssued

ro the applrcant(s) upon payment or promrse of pay a token sum as standard

premrum 16' ln the process of tssurng part development plans, the Master Plan for

rhe Crty of Narrobr was completely tgnored to facrlrtate rllegal allocatton of land

reserved for publtc uttltttes

366 Thereupon, the letter of allotment would be used to transfer the unsurveyed

plot to a thrrd party for mrlltons of shrlhngs by the allottee The plots would be

subsequently surveyed and a Grant of Lease made to the thrrd party ln many

cases, the entrre process, from the surrender of the plot to the grant of lease over

the plot to a thrrd party would take a few months and at tlmes, a number of days

As a result, rhere rs hardly any open space rn estates tn Nalrobl

367 ln the case of Lake Vrew Estate, land surrendered by the developer of the estate

was rllegally allocated to four tndtvtduals ln the manner descrrbed above The

. orrgrnal trtle, LR No 2951/80 was held by New Homes Developers Lrmrted The

company applred to the Narrobr Crty Councrl for consent to develop an estate

Consent was granted but on condrtron that the (ompany surrenders a percentage

of the land to the goverr'lment to be used as a publrc utrlrty Consequently, the

company surrendcred plot LR No 2951/89 to be used as a publrc open space

ln 1992, four tndrvtduals, namely, J K Chepkwony, Geoffrey Kosgey, PeteI Kosgey

and J, Cheruryot applred to the Commrssroner of Lands to be allocated the plot

whrch had been surrendered for publrc purposes A part developnrent plan was

subsequently prepared and the land rn questton subdtvtded tnto three plots

Letters of allotment were rssued to the applrcants who pald a standard premtum

of KSh97,47O for each plot, The allottees then transferred the unsurveyed Plots to

.Jrtesh Shah and Hrghland Textrle Ltd as co-owners for KShl 7 mrllron each Trtles

were subsequently tssued to the purchasers rur

368 As a result of rllegal acqursrtron of plots surrendered by prlvale developers for

publrc purposes, there have been battles between estate restdents who were

rntended to benefrt from the surrendered lands/plots and new tllegal owners

367 S.. ti.dmgs ot lhc Rcpon ot lhc Ndung'u commrsson ol liqurry nro rh. lll€gal/ltrcgu lar Allocelron olPub[c t.nd (2002) al pagc

79
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ln recent years, polrtrcal representatlves tn Natrobt, especrally tn Eastlands
have also been rnvolved rn publtc protests agatnst rllegal acqutsttron of open
spaces reserved for publrc purposes whrch, somettmes, result n vrolence lllegal
allocatron of publrc utrlrty lands tn estates has also drmrnrshed the concept of
open spaces, wrth the result that there ts hardly any open space for chrldren to
play and for estate restdents to conduct publrc actrvrfres, thus denytng many
of them the rrght to a clean and healthy envrronment now rncorporated rn the
Constrtutron

Illegal alienation of state corporations' land

369 Many of the 140 state corporatrons or parastatals have lost land reserved or
set asrde for therr use through land grabbrng DLre to thc natLtre of functtons
of state corporattons, large amounts of land were allocated for thetr use, thus
becomrng "alrenated government landl'However, rn tot.rl drsregard of the law,
durrng both Kenyatta and Mor eras, such land was, ln many cases, allocated to
rndrvrduals and companres wttl't close ttes to senror government offtoals, largely
through the schemes of Commrssroner{s) of Land The lands so alrenated were
subsequently sold by allottees to other corporatrons and prrvate rnd rvrd ua ls and
entrtres for large sums of proftt at the expense of the development obrectrves of
the corporattons and the publtc that was tntended to beneftt from th etr acttvtttes

370 ln every case rnvolvrng rllegal allocatron of state corporarrons, land, the process
was Inrtrated by the Commtssroner of Lands through correspondence, followed
by rssuance of a leTter of allotment of Iand belongrng to a state corporatron to
an rndrvrdual or pnvate enttty, wtthout any consultatron wtth the management
of the state corporatton ln many cases, the managers of state corporattons
were surprrsed to learn that all or porrrons of therr land l.rad been hrved off,
allocated to pnvate tndtvtduals or entttres and t rl les rssued there[ore There were
also cases where rllegal alrenatton of state corporatrons'Iand were trrggered by
rllegal surrender of the land by corporatrons'management whereupon, the land
became avarlable for alrenatron, through allotment, fo pflvate or other publtc
entltres

371 Subsequently, allottees would sell the land for larqe sums of money The followrng
state corporattons, among others, lost Iand rn such schemes the Kenya Rarlways
Corporatron, Kenya Agrrcultural Research lnstttute, Kenya power and Ltghttng
Company, Kenya Arrporrs Authonry and Kenya lndustnal Est.rtes Ltdr,,! ln addrtron
to alrenatron of state corporattons'land at the tnstance of tlre Commrssroner of

369 For a complclc lsr or stat. corporatons thar tosr rh.tr tand lhrough land grabbrng sec R.porl ct th. Ndungu CcrnmrssrDn oflnqurry
lnlo lh. lllrg.l4 tr€gular Atocjl on or pr,btc Laid tZOO2) Anncr.s Volum.l Arn.xe 22 _ r3 atpagc! ,l19_ 519
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Lands, state corporatrons also, ln many cases, rllegally sold therr land at very low

prrces to rndrvrduals and enttttes that ended up sellrng them to thlrd partles at

colossal sums of money, thereby maklng huge profts. An example ls the case of

L R No 209/6439 on O1rlo Road, a prrme land whrch belonged to Kenya Rarlways

Corporatron On 31 January 1996, the corporatron illegally sold the land to Guardran

rnternatronal Ltd for K5h77 mrllron A few days lateL on S February of thesameyear,

the beneficrary, rn turn, sold the Iand to the Natlonal Socral Securrty Fund (NSSF) for

the su m of K5 h 1 78 mtllton ,o

Settlement schemes for undeserving people

372 To establrsh human settlements and address the problem of Iandlessness

facrng many Kenyans at tndependence and stlmulate agrtcultural productton,

the government, tn both the Kenyatta and Mor admlnlstratlons, lntroduced

settlement schemes countrywrde, bestdes the One Mllllon Acre Scheme and

others negotrated as part of tndependence package The establlshmenr of the

settlement schemes has been a contlnuous process slnce tndependence

373 However, rn matnland Kenya, a5 at the Coast, the matn beneftctarles of the 418

government settlement schemes ln both hl9 h and low potentlal areas ln malnland

Kenya, were undeservtng rndrvtduals, famtltes and communtties, especrally those

assocrated through ethnrc affrlratron to the two prestdentsrT' ln the pertod

rmmedrately after rndependence, the Settlement Fund Trustees (SFT) was ln

total control of allocatron and management of settlement schemes However, tn

trme, rts role was dtverstfted among the M ln lstry of Lands and Settlement and the

provrnctal admtntstratlon The practrce that emerged was that the government

would set asrde land [or setttement, whtch land would, technr(ally, fall under

the admrnrstratrve JUrlsdtctton of the 5FT However, actual lmplementatlon of a

settlement programme would be taken up by a Dlstrrct PIot Allocatron Commrttee

wh rch comprtses the DC as cha lrma n, the Dlstrlct Settlement Offrcer as secretary,

the local Member of Parlrament, the Drstrlct Agrrcultural Offrcer, the charrman of

the local county councrl and the clerk to councrl The commlttee of srx, and not

the 5FT as was the case rn the early days of rndependence, has wrelded enormous

powers rn land allocatlon processes, wrth the SF l- havrng no supervrsory powers

over them al all

374 Left to therr own devtces, Dlstrrct Plot Allocatlon commlttees have, over the

years, taken tnto constderatlon lrrelevant and extraneous [actors ln allocatlon of

land rn setttement schemes The commlttee tn almost every case allocated land

370 Rcpod or lhc Nd!n! u Commrss,on oilrq!'ry Lnlo ihc lllegEl/lregular Albcalron or PoDl'c Land (2

371 R.pori ol lh! Nd!ng ! Comnnsson ol lnqury rnlo lhc llleqaulrr.gular Alo.lllon olPublc Land (2
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to totally undeservrng people rncludrng the offtctal members themselves, thetr
relattves, MPs, counclllors and promtnent poltttclans rn areas where settlement
schemes were establrshed. N4rnrstry of Lands and 5ettlement officrals, other
crvrl servants and rndrvrduals wtth connecttons to polrttctans In the absence of
accountabrlrty, settlement scheme procedures and outcome occasroned abuses

and poverty and destrtutton of deservrng Kenyans Numerous rrregulafltres also

characteflsed allocatron processes rn newly-created settlement schemes, thus
e ltcttrng wrdespread publrc outcry and protests from members of the publrc, lrke

rn the case of the Krnale Settlement Scheme rn Krambu

Kinale Settlement S<heme in Kiambu

375 ln the scheme, rntended for deservrng rndrvduals, the loral number of plots
scheduled for allo(atton to genutne allottees was 1 427 However, a second lrst
rnclud rng undeservrrrg benefrcrarres was prepared for I 526 plots and a thtrd and
frnal one for 3 503 plots, wrthout any explanatron To compound the problem,
the orrgrnal ltst of genutne allottees mysteflously drsappeared from the records
of the Dtstnct Commtssroner, Krambu, who was tlte chatrman of the allocatron
co m m ttlee

316 A Task Force appotnted to rnqurre rnto rrregula tres attendant the establtshment
of the scheme concludcd that many undeservrng pcople were allocated plots
rn the settlement scheme, whrle genurne Iandless were struck ofl,from the
a llocatro n ltst r'l

lllegal settlement in the Mau Forests

377 Wrth respect to government lands, the rssuance of trtles to the Ogrek communrty
over porttons of the Mau Forests provrdes a good exarnple Forests or,Forest
Areas'rn Kenya dre government Iands that have been rescrved for purposes
of protectton of the forests and forest catchments, anrong others procedures

strpulated for alrenatron of forests or forest areas for whatever purpose, are
strpulated under the Forests A(t, whrch requtres that frrst, a declar..ttton be made
by the mlnrster that a forest area shall cease to be a forest area, and secondly,
that the declaratton, whrch amounts to de-gazettement of the forest or forest
area (and thereby removes rt from legal protectron), be publrsherJ n the Kenyo
Gozette

378 ln breach ofthrs legal requrrement (among others), the government made efforts
to settle members of the Dorobo, also known as the Ogrek communtty between

372 Repodo(lh.NdunguCommrss,onottnqurryrntolhc t.gatnaegutarAltocrtronotp!ht,cLand(2002).tpaqcj27
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l99o and 1 993 Avarlable tnformatlon lndl(ates that the process began when the

provrncral admrntstratton, rncludrng the lo(al Pollce moved lnto the forest and

began allocatrng areas of the forest to members of the communtty, wrthout any

prror notrce of tntentton to do so to the responslble mlnlster, not to mentlon that

there had been no publrcatton of a notrce that the areas would cease to be forest

areas ln the Kenya Gozelte prlor to the move

37g ln the end, some 3 000 households (some sour(es rndrcate 3 500 households)

were allocated porttons of the forest (of 5 acres per household), when the

number o[ the Dorobo (Og rek) communrty that were (o be seltled was only t 800

Further, although the settlement was rntended to provtde permanent homes for

the Dorobo, allottees were tssued wtth temporary occupatlon llcenses, lt was noI

untrl the year 2OO1 that several forest areas were de-gazzetted by publrcatton

of notrces n lhe Kenyo Gdzette, ostensrbly to "regularrze" some of the prevtous

forest exctstons, rncludtng areas allocated to the Ogrek However, settlement of

the communrty was never finalrzed, thus exPoslng the communlty to further

evtctrons

380 Further, betlveen 2OO5 and 20 l l, the government, rn a brd to conserve Mau Forests

as a vvater catchment area, evtcted the Dorobo flom the settlements, promPtlng

the communlty to file a case agalnst the government tn the Afrtcan Commrsston on

Human and People's Rrghts (ACHPR) The ACI-lPR ruled agarnst the Government of

Kenya, dtrecttng that the communlty's land be restored

Other settlement schemes illegally established

381 Other settlemen( schemes that were rrddled wrth rrregularrtres tncludtng

allocatton to undeservrnq tndtvtduals, allocatron oI plots that exceeded

recommended acreage and altocatron of plots ln a settlement scheme rllegally

establrshed on government lands such as forests rnclude the Krboko '8"

Settlement Scheme rn Ktbwezt,rTr Ndathr, Trnet, Ndornet, Kapsrta-Molo, Krbunla,

Trnet, Srgotrc, and Kapcllorwa setllement schemes ln varlous parts of the Rrft

Valley and Central provrnces 17'Further, there were settlement schemes rllegally

establrshed rn Agrrcultural Development Corporatron (ADC) farms, rncludrng

ADC Tall lrees Settlement Scheme tn Nakuru, ADC Zea Settlement scheme,

ADC 5rrrkwa tn Nakuru, ADC Nyota Complex, ADC Jabalr, Mor Ndabr settlement

Scheme, Ol Jorar Settlement Scheme and Mtltmanr Settlement 5cheme r75

373 RcDon olhc NdLrng'tr Conlmrssror) otlnquLty rnlo lh.lllegal/lrrrgularAllocallon ol Publc La d (2002) Anncxes Volufllc 1,Alncr

53, alpaqcs 876 - 881

37a Repon oi he Ndung u Comlnrss on ol lnqurry rnlo tha lll.larl.reg!larAlLocalron ol Publc Land (2002) Anncx.s, Volumc 1 Ann.x

54 2t pagcs 885 -E86
375 R.pon oilh. Ndung u Cornm,ssron ol lnqLrrry rnlo rh! lllcgal,4rrcaularAlloc.|on olPublrc Lrnd (2002) Ann!x.s Volum.l Ann.r

55 alpagcs !87 - 9o0



382 ln all of the cases of settlement rn ADC farms, not only were the settlements
rllegal because rt was government land; land allocattons were made to
undeservrng rndrvrduals wrth connecttons to government offrcrals, rncludrng
key polrtrcrans and, rn almost all cases, the acreage allocated exceeded what
was recommended by far ln some cases, benefrcrarres were allocated d ou ble of
the recommended acreage r7' ln all of the foregorng cases, settlement schemes
were esta blrshed by the offrces of the two presrdents, outsrde of the esta blts h ed
framework, at the personal rnrtrattve of the presrdents The mechantsm used
was a presrdentral drrec|ve to the provtnctal admtntstratlon to settle speclftc
groups of people, marnly members of therr ethnrc communtttes, rn specrfred
areas No offrcral records were kept detarlrng the procedures [ollowed rrr the
establrshment of the schemes, but there was evrdence that the due process oI
law was not followed For example. schemes that were establrshed rn gazetted
forest areas were not preceded wrth offrcral degazettement of the forests as

req u rred by law r'7

lllegal acquisition of ADC farms

383 The Agrrcultural Development Corporatron (ADC) was establrshed under tl.re

Agrrcultural Development Corporatron Act, Cap 444 of the laws of Kenya rn 1965,

wrth the oblectrve to prom ote the productton of the cou ntry's essentra I ag cu ltura I

tnputs

384 The corporatron was tntended to provtde an rmportant lrnk to the agrrcultural
rndustry through specralrzed acttvtttes and servrces and tn that regard, to
produce seeds and pedrgree and hrgh grade ltvestock tncludrng hybrrd marze
seed, provrde agrrcultural frnance by means of Ioans and undertake su(h other
actrvrtres as rt deemed frt to promote ag cultural productton rn specrfrc areas or
specrfred frelds of productron

385 The corporatron was expected, wtth tntenstfted governmcnt support, to double
or even tflple tts efforts rn renderrng screntrfrc and producttve support to the
agrrcultural tndustry that had long been recognrzed as Kenya's economrc
backbone ln that regard, the corporatton was expected to acqutre more land for
rts actrvrtres and had no authonty to drspose of government land allocated to rt,
However, lrke other government entrtres placed wrth trust over land for publrc
purposes, the corporatton became sublect of land grabbrng

376 Sce R€porl ol lhc NdUnOU Commrssron or hqurry rnio lh! .g.t/kreg utar Alocal on ot pubtc Land (ZOoZ) Anncx.s Votumc I
Anncr 55, al pages 8E7 - 900

377 S.. R.podollh. NdunoU Commisson oflnqurryr.tolhc lll.gal/kr?gul2 r Alloc.rron or Pu blc Land{2002) alpagc132

2S7



\ ilt') ll i , a,r/,, Tlvo

386 Land g rabbrng avenues were deltberately opened by the u nexplatned amend ment,

rn 1991 of the ADC Act whrch changed rts specrfrc mandate to a general one

by rnsertrng a new sectron 12 whtch stated that the functron of the corporatron

shall be to promote and execute schemes for agrrcultural development and

reconstructron rn Kenya by the lnltlatron, asslstance or expan5lon of agrtcultural

undertakrng s or enterpnses

387 The amendment provrded basis for subsequent executlve orders for dealtngs

wrth ADC la nds rn ways that were torally rncompatlble wrth lts gen ulne mandate

ln 1994, an executrve order was tssued, dtrecttng the allocatron of etght ADC

farms to rndtvrduals under the gutse of settlement schemes to be frnanced by the

5FT Subsequently, the corpora(ton's farms tn vartous parts of the country were

sold as potrtrcal reward or patronage Others were sold to tndrvtduals favoured by

the Morand Kenyatta admlnrstrattons rncludtng L.R, No 9917/9 measurrng 5 518

acres rn Machakos (formerly, ASTRA ADC farm) that was allocated to Professor

Phrlrp Mbrthr, L R 8466 measurrng 893 acres tn Uastn 6tshu (formerly ADC Edge

Farm) whrch was sold to Karuna Unrts, L R 4486 measurrng 795 acres tn Trans

Nzora (formerly ADC Edge Farm) whrch was sold to V arap Too, L R 9069 and

9062 measurrng 14933 acres tn Nakuru (formerly, ADC Avondale [arm) whrch

was allocated to N]enga Karume; and L R 9867 measurlng I 040 acres rn Nakuru

(formerly, ADC Baraka farm) r'r

388 These are lust a few of the ADC farms that were rllegally acqurred by prrvate

rndrvrduals and entttres, rnclud rng h rgh-prohle government offroals r7'g lnterestrngly,

rllegal allocatron of ADC farnts to polrtrcally-connected rndrvlduals became the

sublect of rnvestrgatron by the parltamentaty commlttee on lnvestment followlng

the aud rt of rts accounts for the year endrng 30 J une 1997

389 ln rts frndrngs publrshed rn tts Eleventh Report, the commrttee heavtly crtttctzed

allocatron of the farms to polrttcally'connected and well-to-do rndtvtduals and

pnvate entitres, but fell s hort of ma ktng spect[tc recommendattons for revoca tton

of trtles or nullrf rcatron of allocattons lt ts recommended that all ADC farm lands

that were allocated to government offtctals, rncludrng members of Parlrament

and therr [amrlres, Iocal authorlty offrcrals and polrtlcally connected tndrvtduals

be annulled, the lands repossessed and restored to the publrc domarn

J76 S.e R.pon ot lh. Ndung u Commrssron ol lnqu,ry rnlo lhe lllegaL/lrr. gular Allocal on olPub|c Land (2002) al page 11,{ aid 135
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lllegal Sub-Division and Allocation of Trust Lands

t llloodo-onakodludrcationsectton

390 The case of llloodo-arrak serves to rllustrate the extent of breach of customary
land rrghts by delrberate farlure to comply wrth applrcable laws The adludrcatton

sectron rs srtuated rn KaJrado Drstflct The llloodo-arrak land rs srtuared south-west
of Narrobr, rn the drstnct and used to be occupred and ullrzed rn common by over

srx thousand members of the Maasar communrty Under the Trust Lands Act and

the former constrtutron, the Iand w.:s desrgnated as trust land and placed wrth

Ol Keluado County Councrl to hold for and on behalf of the lllkeekonyokre clan

of the Maasar communrty who were entrtled to occupy, utrlrze and transmrt rt to

succeedrng generatrons, but th ts was not to be

391 ln 1979, the llloodo-arrak area was declared an adludrcatron area under sectron

5 of the Land Ad;udrcatron Act, but wrth no rndrcatron of any consultatron wrth
the Maasar owners Subsequently, land adludrcatron officrals were appornted and
posted to the area The process of land adludrcatron was completed rn '1989 and

an ad,udrcatron regrster was opened for rnspectron and oblectrons rnvrted wrthrn

a perrod of 60 days However, the adludrcatron process was fraudulent rn many

respects The names of many governnrent officrals, rncludrng non-Maasar ones,

were entered on the adludrcation regrster as owners of the land, makrng a totalof
362 persons who were not local rcsrdents of the area but were rccorded as owners

of the land and rssued wrth trtle deeds Many rrghtful Maasar rnhabrtants of the
area were omrtted from the reqrster and drsrnheflted from therr ancestral land r30

392 Obvrously, the process vrolated the old constrtutron but attempts by affected
rnhabrtants to seek legal redress were frustrated, especially by the barrrers
prcsented by sectron 1 43(l ) of t he Regrstered Land Act (now repealed), whrch made
6rst regrstratrons of land under the law rndefeasrble, regardless of rrregularrtres lt
rs recommended that rn lrght of enablrng provtsrons of the current Constttutton
and the Land Act of 2012, trtles rssued to all non-Maasar rndrvrduals for land rn the
llloodo-arrak Adludrcatron Sectron should be revoked

t Mosrro odludtcotrcn section

193 Wrth respcct to trust lands, the matters concernrng the Mostro Land Ad;udrcatron

Sectron rn Kalrado Drstnct provrde a classrc case of rrregularrtres rnvolved rn the
rssuance of trtles to land These matters appear more elaborately tn H C Mrsc

380 Reporl ollhc Ndung u Comm ssron ol lnqurry rnlo lhe llleqal/lrregular Allocaton ol P!bl,c Land (2002) alpaqe 111
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Crvrl Applrcatron No 312 of 1991, Jomes Ndungu Wambuo vs Dtector of Lond

Adludrcatrcn, n .Jomes Ndungu Wombua vs f he Republtc & Others, Ctvl Appeal No

85 of 1992, and n the Kenya Tmes of 28 )anuary 1991 ]rr

394 By Legal Notrce Number 137 of 1970, the mrnrster approved the applrcatron of
the Land Adludrcatron Act to trust land, subsequently defrned as the Mosrro

Land Adludrcatron Sectron rn Kalrado Drstflct as requrred under sectron 3 of the

Land Adludrcatron Act Subsequently, the process of adludrcatron commenced,

rn whrch rrghts of ord rna ry resrdents over parcels of la nd rn the ad]udrcatron area

were to be ascertarned and recorded, and eventually parcels of land demarcated
(after mapprng and survey) and regrstered rn therr names

395 Contrary to the provrsrons of the LAA, settrng out the procedure for adludrcalron
(as already drscussed), the adl udrca tron offroa ls, a mong oth er rrregularrtres, farled

to grve any of the ordrnary resrdents of the Mosrro Land Ad.ludrcatron Sectron

Iherernafter, MLAS] any opportunrty to pornt out or to demarcate the boundarres

of lands the people clarmed, nor were they accorded opportunrty to make clarms

to any land rn the sectron They allocated land to people on a map wrthout
such map or allocatron berng preceded by actudl demarcatron of the respectrve

parcels of land on the ground They further allocated some 52 452 hectares of
land rn the adludrcatron sectron to people marnly from the Central Provrnce

(Krambu), about 27 of them (rncludrng the daughters of the [then] Drreclor of
Land Adludrcatron- Rose Muthonr Muthurr and Karen Kagurra Nluguna), and to

at least 31 government offrcrals The offrctals farled to drsplay the orrgrnal of the

land ad.Judrcatron regrster at a conventent place or at any place at all so resrdents

could peruse rt to verfy rnformatron respectrng lands allocated to them,]rr and

proceeded to regrster parcels of land wrongfully alloca(ed to the outsrders (non-

resrdents) under sectron 32 of the Regrstered Land Act, Cap 300, and to rssue rrtle

deeds rn respect t hereof

. Kimun 'A' odjudication section, Meru

396 The area rn questron, whrch constrtuted trust land for the Kagwanja clan of the

Ameru communrty, was declared an adJUdrcatron sectron and the process of
adludrcatron commenced and completed rn clear breach of the provrsrons oI law

397 Asaresult, land adludrcatron officrals of theareaallo(atedlandtothemselves,therr
relatrves and frrends, whrle denyrng members of the clan who were entrtled to the

381
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land therr rrghts rir Resultrng tttles rssued to non-members of the clan are rllegal

and thrs study recommends that they be revoked

t Fourteen Falls lond in Thtko

398 The land, whrch was held rn trust by the Fourteen Falls lntegrated Programme rn

Thrka County, forms part of the Ol Donyo 5abuk Wetland ecosystem and ts trust
land ln sprte of the facts, the land, measurng 11 6 hectares and regrstered as L R

no 22425, has been rllegally sub-drvrded and allocated to pflvate rndrvrduals, at
the expense of ecosystem servrces and the rrghts of people tn the surroundtng
areas to a clean and healthy envrronment lt rs recommended rhat all of the tttles
rssued be revoked and the land restored to the publrc ''i

Mongo Ototuba communty forest land

399 The forested land rn questto|r rs located rn Mwamanwa Sublocatton, Krangoso

Locatron, Krslr County and forms part of Manga Escarpment lt rs a hrlltop whrch the
local Abagusrr comrnuntty clarm to have been set astde for therr use as trust land,

under the lrusteeshrp of Nyamrra County Counctl However, rn 1991, the counctl,
wrthout consultrng the communrty, sold a prece of the forested land to the Catholrc
drocese of Krsrr. The councrl, agarn, tn 2006,'granted" 20 23 hectares of the land to
the same drocese for constructton of a monastery, on land now regrstered as Central
Krtutu/Mwamanwa/1594 Surpflsrngly, the trtle deed that rhe Catholrc Clrurch holds
over the land does not bear any name of rhe prevrous owner lt rs a clear case of
tllegal sale of communrty land by the trustee, Nyamrra County Councrl.sis

400 ln efforts to recover lhe land, communrty members, through an envtronmental
organrzatron,6led Crvrl Surt No 38 of 20lO rn the Envrronment and Land Court
rn Krsrr The case was strll pendrng for hearrng by the trme of wntrng thls report,
The same communlty envtronmental group also rhallenged the tssuance oF an

envrronmental rmpact assessment lrcence by Na rional Envtron mental Management
Aqency (NEMA) to the Catholrc Church They were seekrng to stop the (hurch from
constructrng a housc,.ts part of rls monastery for Carmelrte Brothers on the land
(N ETl99i 2012),

4 0'l It rs recommended that the trtle deeds granted the Catholrc Church over the
two large parcels of land rllegally annexed by the Catholrc Church out of Manga
Orotuba communtty land be revoked and the land be restored to the communtty

I i/'0
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. Forced evrctton inThessalio ond Buru forms in Kerrcho

402 To most Kenyans, tnhumane Ireatment, torture and krllrng of rnnocent Kenyans

wrthrn chu rch grounds evoke qutck memorres of the recent happenrngs at Klambaa

church rn Eldoret durtng the 2007/2008 post-electron vtolence What most People

do not know rs that other ethnrc communltres, especrally members of lhe Luo

communrly, long before Krambaa, suffered a stmtlar fale at the hands of trrbalrst

communlty members and trtbalrst government offictals, especrally officrals rn the

notoflous provtncral admlnrstrallon The case of forceful evtcttons of members

of the Luo communtty from, first, Buru Farm and subsequently, Thessalta Farm,

demonstrate the wtdespread nature of forced evlctlons meted agalnst lnnocent

Kenyans by provtnctal admtntstratton offi ctals

403 ln efforts to 6nd a lasttng solutlon to therr problem of landlessness, some members

of the Luo communrty who had been workrng in Kertcho area as farm labourers

and'squattrng'on the farms where they worked stnce the colontal days. formed

the Buru Farmers Socrety, whrle members of the Klpslgrs communlty tn a stmtlar

srtuatron formed the Klpsrgrs Farmers Soctety The rdea was first rmplemenred

rn 1972, wrth encouragernent of the then Kerlcho Dlstrlcl Commlssloner Mrlton

ote Ncharo Mentbers of each of the socletles pald all dues to the Kerrcho Dlstrrct

Treasury as requtred for the purchase of two separate tracts of la nd for su b-dtvrston

to each contrtbultng membel.re'

404 Trrbaltsm as man tfested by favourltlsm appea red for the h rst tlme when the povlncra I

admrnrstratron asslsted the group owned by Kalenlrn to qutckly acqurre trtle deeds

to therr Iands, whrle offertng no stmtlar asslstance to the Luo rr7 Unbeknown to

members of the Luo (ommunrty, the farlure of the provrnctal admtntstratton

was rntentional 'tts plan was, as lt later turned out, to extort money from them

and then forcrbly evrct them from the lawfully acqutred Buru Farm Wrthout any

plausrble explanatton, members of the Luo com mu nrty who had fully pard Kerrcho

Dr5tflct Treasury for the purchase of Euru Farm were laler asked to pay a further

KSh21,180 10 each, whrch theYPard

404 However, the provrnctal admlnistratlon declrned to extend any assls(ance to

them to acqurre ownershtp documents as lt dld for members of the Kalen;rn

communrry r*'Members of the Luo communrty frrst reallzed that the Klpslgls and

therr leaderS, tncludrng those ln Provlncral admrnrstratlon were opposed to therr

acqursrtron of Buru Farm rn 1988 when a member of the Klpsrg rs communlty by the

3C6 R.p!Dlrc ol K.ny. Judo.lCommrsson ollnqurry rnlo Tnbal Clasics rn Kenv. (Ahwuflrr Commrssron) 199!aI26
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na me Noa h rnform ed a borozo held by th e provrncral ad mrnrstrarron to tell the Luo

that they would eventually be evrcted from Buru Farm because rhe land belonged
to the Krpsrgrs rB ln a nother baraza, the local councrllor rnformed the meetrng that
the Luo who were then lrvrng rn Kerrcho area were "mrlkrng" Krpsrgrs land and that
land rn Kerrcho should only be owned by the Krpsrgts r"0

406 As polrtrcal debates for the multr-party system of democracy rncreased rowards the
year 1991, the Kalenlrn, rnclLrd rng officrals rn the prov ncra I admrnrstratlon percerved

members of the Luo communtty rn the r mtdst as betng sympathetrc to the multt-
party system and explorted thetr own perceptton, wtthout any basrs, to forcefully
evrct lhe Luo from Buru Farm on l6 November 1991 Wtth the open rncttement
of the then local Drstflct commtsstoner Trmothy Strmd, several members of the
Krpsrgrs communrty rnvaded Buru Farm on the fateful day, burned down houses
belongrng to the Luo, took away therr cattle, torched sugar cane plantatrons and
forcrbly evrcted the Luo, whrle the local chref and admrnrstratron poltce officers
bulldozed therr houses'"' ln lust one nrght, members of the Kalenlrn communtty
burned down more tha n 1.10 l'louses together y/tth all be longrngs and grarn stores,

but when the matter was reported to the chtef, he callously retorted that "the Luo

had encroached on Krpsrgrs land and were expected to move out"rq)

407 The Luo were thereby rendered homeless and wrthout secuflty Son]e of the
arsonrsts and stock thteves from the Ka len;rn com m un rty who had rendered the Luo
homeless and destrtute were known to thCm Desprterenortsthatwerespecrlically
made agarnst the arsontst thteves at the Kencho poltce statton, the poltce took
no a(tron whatsoeverrer Thus the Kalenrtn were emboldened to undertake future
acts of arson, krllrng and property destructron agarnst members of other ethntc
communrtres lrvrng rn the Rrft Valley, rncludrng lhe atro(rttes at Krambaa, whrch
drew the attentron of a wrder segment of Kenyans

408 Members ofthe Luo communrty who were evrcted from Buru Farm sought refuge
at Thessalra i\4rssron rn Ke Cho, where t hey camped outstde rn m akeshrft structures
The notoflous Trmothy 5trma, agarn, ordered [or therr forceful evrctron from the
mtsston On l3 December 1993, thelr evlctron was carrred oul by the provrncial
admrnrstratron "rn a mo5t cruel and rnhumane manner"ro4 The people were
surprrsed at daybreak by armed polrcemen who woke them up and ordered them
to leave immedrately They were not allowed trme or opportuntty to remove therr

3!9 R.pLrb0c ol X.nya
390 R.pub!lc ol Kcnya
391 R.pub|c ol K.ny.
392 Rcpublrc ol X.ny.
393 RcpublE ol K.nya
39r R.publlc ot Xcnye

Judlo.l Comm,ss oo or t.qurry nro Tnb.r Cr.sh.s n K.nya (AIELm, Comm,ssron) r996 .l 26
Judlorl Canm ssron or lnqrnry nto T(b.l Cl.shrs . Xciy. {AkN!m, Commrssron) r99! al 26
J!dlo21 Comm ss,on ol lnqury nlo Tlb.lC ashcs 

^ 
Xeiy. (ArM!h, Comm,ss,on) 1998 at 27

Judrcr.l Comm ssron ol Inqury nto TlbelClashcs rn K.nya (Aklwrm, Commrssron) 1991 at 27
Judlo.l Comm sson ol Inqrnry nlo Tnbel C ashcs rn (.nya (ArElnnj Commrssro0) 1990 .t 2?
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personal effects Luo'squatters'were In a most lnhuman manner evlcted from a

m rssron centre where they had Peacefully sought refuge, wrthout causrng anybody

any harm, thanks to the local provlnclal admrnistratlon and lts known notorlous

perpetratorS such a5 strma

4og lt rs people lrke Trmothy Strma, brutal acts of admlnrstratton poltce on orders of

drstrct tommtssloners, provtnctal commlssloners and dlstrlct officers and both

acqures(ence and perpetratton of stmtlar acts by chrefs that make the provrnclal

admrnrstratron most abhorrent tn the current governance setup lt ts recommended

that the case concerntng Buru Farm be lnvestlgated thoroughly and that all

government officers who partlcrpaled tn the forcefr.tl evtctton be prosecuted lt rs

also recommended that the farm be restored to the Luo who purchased rt and that

they be rssued wtth trtle documents to rt Alternatrvely, they should be pard for the

land at current rates and those who are not able to acqulre land for settlement

should be assrsted to re-settle elsewhere

t Forced ewcuon of the Endorois communfty

410 The Endorors rndrgenous communrty that speaks a language closely related to

KalenJrn resrdes rn the current Barrngo County rn the Rrft Valley The communlty,

estlmated to compnse 60 Oo0 persons, used to lrve matnly around Lake Bogorra A

few of the members of the communtty ltved tn Nakuru and Larklpla dlstrlcts The

Endorors were accepted by all netghbourtnq trlbes and as lhe bonofide owners of

the land around Lake Bogorra, They contrnued to occupy and en.,oy undrsturbed

use of the land durrng the colonral Brtllsh admrnrstratlon even though the Brrtlsh

clarmed overall trtle to the land as part of 'Crown'land under the Crown Lands

Ordrnance. At rndependence, the land occupled by the Endorots cornmur)rty was

passed on to the respecttve (ourlty counctls as trust land, to be held by the councrls

for the beneFt of all of the members oI the communrty

ln 1970, they were forcrbly evrcted by the government, wrthout consultatron or

compensatron, to pave way for the establtshment of the Hannrngton Game Reserve,

whrch was done the followrng year, rn 1973 Therr rlght to therr homeland was further

drmrnrshed by the re-gazettement of Lake Bogona as a game Ieserve tn 1978 At

the tlme of evrctron from therr homeland whtch they had occupted for cenlurles as

the authentrc occupants, the Endorors were netther consulted nor compensated

The government also drd not offer them any alternatlve settlement The communrty

suffered loss, not only of ancestral land where they had lrved sustarnable hvelrhoods,

but also natural resources and cultural and reltgtous sttesr"5

411

395 Endorosy,/efarc Cornot Memorandun ol Endorors Communrly ro lhe Trurh Justrc..nd R.concrlralon ComnrLsslon K.b.rn.l
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412, Shortly after the creatron of the protected wrldlrfe area around Lake Bogona,

the Kenya Wrldlrfe Servrce (KW5) undertook to compensate Endorors famrlres,

then numbenng 400, and rn addrtron, allocate to them 25 percent of revenues

generated from the game reserve and 85 percent of the Jobs created thereby,
However, KWS farled to honour its undertakrngs Further drrectrves by Presrdent

Mor that KWs honours rts undertakrngs also farled, promptrng the communrty
to sue Banngo County Councrl n Wrlltont Yottch Sttel, oltos Wllnm orop Ngosto,

et Alv Barnga CoLtnty Counctlrn Hrgh Court Crvrl Surt No 183of2000 Although
rn the JUdgment rssued tn 2002, lhe Hrgh Court drsmrssed the communtty's surt,

rt dtd recognrze that Endorors land around Lake Bogorra was trust Iand under
management by the Barrngo County Councrl but that they lost t herr nght to the
land when a game reserve was establrshed thereon rn 1973 and 1914.

413 The Endorors later learnt that parts of thetr land over whrch a protected wrldltfe
area had been establrshed was allocated to a pnvate mrnrng company and
another portron, to a foretgn tnvestor who est.tbltshed thereon a prrvate wrldlrfe
conservancy, both rn the year 2002 Subsequent presentatton of the matter to
the Natronal Assembly drd not yreld frurt as Parlrament fatled to address the issue,
promptrng the Endorors to sue the Kenya government rn the court of the Afncan
Commrssron on H u ma n a nd Peoples'R rghts (ACll PR), under the Afflca n Cha rter on
Human and People's Rrghts The court ruled rn favour of tlre communrty, agarnst
the government of Kenya, drrectrng, among other thtngs, that the government
recognrzes the nght of the communrty to lts ancestral land

414 The court also ruled that the governmenI ensures that the communrty has

unrestncted ac(ess to Lake Bogorra for relrgrous, cultural and graztng purposes and
that the government pays adequate compensatron to the community for the loss

rncurred The government was also ordered to pay royalty to the Endorors from the
economrc actrvrtres to whrch therr land was devoted and to table a report on the
rmplementatron of the ACHPR s recommendattons wtthtn three months from the
date of recommendatron re6To date, the ACHPR's rulrng has not been effected by the
government lt rs recommended that the terms of ti'te.;udgment be lmplemented in

favour of the communrty wrthout any further delay

t Htll Form Kamwenla, Mathart, in Nyen Distnct

415 The land rn questron rs regtstered as L R No 9464 and measures I 089 hectares
It formed part of trust land, berng ancestral land of resrdents of Matharr sub-
Iocatron rn Nyerr However, durrng the colonral emergency penod rn the late

396 Endoro s Vvella.e Councl I\,lcrnorandum olEndorors Communrly lolhe Ttulh Jrslce.nd Reconc,halon Cornmrssron Kaharnel-
Banngo Counly 21 - 26 oclober 20i1 (BRG/OO2) alg
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1950s, regidents of the area were moved to emergency villages in 1955. Eefore

then, the Catholic Church had, in 1929, purchased 1054 hectares of land,

forming part of the trust land from families living there at the time (before the

emergency), a fact which residents acknowledge. Howeveq when residents

were moved to emergency villages in 1965, the chur(h irregularly acquired an

additional 2 577 hectares from the same trust land while residents were away in

emergency villages, and registered the Iand in two parcels - LR. No. '1356 and L.R.

No.4166.3e7 lt is recommended that this matter be investigated further and, if all

the facts are established, title for the additional land irregularly acquired while

residents were away in emergency confinement be restored to them.

lnvolvement of land-buying companies in illegal acquisition of land

416. ln addition to individuals who applied for land in the various settlement schemes

that were implemented after Kenya attained independence, many land-

buying companies were formed comprising mainly the farming communities

of Central Province to freely buy land from white settlers. By 1978 there were

over 1 000 land-buying companies in the country, with more than two-thirds

of them belonging to influential individuals and groups from Central Province

and a few from Rift Valley, Western and Kisii regions. A few of these la nd-buying

companies did commendable work to assist their members or shareholders

to settle on parcels of land they purchased collectively. One such company is

reported to have "settled their kin on 51 539 acres of land in Laikipia, 2l 050

acres in Njoro and NakLlru, I 200 acres in Molo, more than 4 000 acres in Bahati

area of Nakuru and 1 400 acres in Mau Narok, all parts of traditional Maasai

territo ry."

4l7. Settlement of individuals and families especially from the Kikuyu community in

areas considered part of lMaasat homeland was to Iater result in violent conflicts

between menrbers of the two communities, especially around the time of

elections in 1992,1997 ,2002 and 2007 in Molo and other parts of the Rift Valley.r'qs

cEMA Holdings Ltd formerly chaired by Njenga Karume, is one of the land buying

institutlons owned by members of the Kikuyu community that acquired land in

areas occupied by other comm u n ities for settlement of their kin.

4'l L lt acquired 20 OOO acres of land in Molo and 16 000 acres in Naivasha lt is not

surprisingthatitisinMolowhereethnic-relatedviolencebrokeoutfirstinl99l.
Ngwataniro Mutukanio Conrpany and l\4iteitei Company Ltd also acquired land

397 Reporl olthe Ndurq u Conrnriss,on ol lnq! ry lnlo lfe lllegaulrregularAllocalLon oi Public Laod (2002) al page 142

398 Re pu bl c ol Kenya Jud cial Conmrs s on ol h quiry rflo TriDal Clashes ii Kenya (Akrwurni Commission) 1998 at 2 - 4
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rn Nandr, where ethnrc vrolence also broke out rn 1991 ln addrtron, Krambaa

Cooperatrve Socrety acqurred the 500 acre of land rn Krambaa farm located rn

Eldoret rn 1967 from a Mr Grussepe Morat and rt should be recalled that Krambaa

rs the area rhat wrtnessed one of the worst forms of ethnrc-related vrolence

durrng and after the electrons of December 2007 and that many of the members

of the Krkuyu communrty who had se led rn the area were evrcted and became
rnternally drsplaced persons (lDPs), some, to thrs day Other prvate rnstrtutrons

that a lso purchased la nd for therr members or shareholders rn the Rrft Valley were

Ngatr Farmers Cooperatrve whrch purchased l6 000 acres rn 1965 tn Narvasha

ftom Matella Lrmrted and Krpsret Farmers Cooperatrve whrch purchased a 2,302-

acre farm rn Kerrcho from Margantrs Ltd The other farms purchased under
srmrlar arrangement were Kamwaura Farm measunng '1,636 acre rn Molo, whrch

was purchased rn 1976 from a Lronel Caldwel, Munyekt Farm measu ng 4,000

acres whrch was purchased rn Trans Nzora, rn whrch case, Munyekr slood for
Murang'a, Nyerr and Krambu, berng the ongrns oI the busrness sharcholders and
benefrcra rres

419 Besrdes communrty stflfe that settlements establrshed on the basts of land-buytng
companres engendered, the compantes themselves also engaged tn numerous
acts of fraud agarnst therr members or shareholders, thu s promottng landlessness,

scarcrty and related poverty The majorlty of the companres turned rnto dens of
corruptron and many swrnd led la rge sums of money or shares from therr members,
\"/rthoul .rny (ompensatron Notable among land buyrng companres rn whrcfr

corruptron was pervastve was Ngwatanrro GroLrp, led by mavenck polltrcran by
the name Drckson Krhrka Krmanr Rampant fraud and corruptron tn the company
leadrng to the Ioss of large sums of shareholders'money resulted rn tenstons and
vrolent conflrcts between the rompany managernent and would-be beneficrary
contflbutors that went on for years

420 Another land-buytng company wlth a stmtlar record rs Mbo-l-Kamrtr land-
buytng company, whrch had branches rn Krambu and Thrka areas By lare 1970,

over 70 000 contnbutors had not recetved any parcel of land, desprte clearrng
payments As a result, n u merou s legalcases were ftled agatnst ma ny of the land-
buytng companres, whrch were marnly owned by !nfluenttal rndrvrduals and
companres Moreover, the establrshment and ftnancral support of land-buyrng
companres was drscnmtnatory Members of the Krkuyu ethntc seem to have
recerved government [tnanctal support to establrsh land-buytng compantes
rn areas consrdered as homelands of other communrtres such as tlre Kalenltn
and the Maasar ln contrast. other communttres rn Kenya whose members were
facrng landlessness, destrtutron and poverty were not srmrlarly facrlrtated,
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especrally wlth provrslon of funds to purchase land from the departrng whrte

settlers, The fact rs attnbuted to polrtrcal patronage, entrenched negattve

eth nrcity rn Kenyatta's ad mtn rstratton a nd dom rnance of m em bers of the Krkuyu

ethnrc communrty rn key frnanctal tnstttutlons tn the country durlng Kenyatla's

admrn rstratron, as rrg htly observed

Krkuyu elrte had overwhelmrng rnfluence on offtctals tn the Mlnlstry of Lands and

Settlement as well as the frnancral rnstrtuttons that were provrdrng loans for the land

purchases The KalenJrn, however, had no senror offtctals tn these rnstrlutrons or rn

the government They had Danrel arap liol a5 Vrce-Presrdent to Presrdent Kenya1ta,

but he lacked the rnfluence requLted to commrt hlrnself Io compelltlon wlth the

powerful Krkuyu elrre Both groups wete competrng to purchase settler farms, but

the KalenJrn were standrng on relattvely weaker ground Each group nonetheless

mobrlrzed support from the polrltcal elrte tn tts respectrve ethnrc reglon to brlng

polrtrcal rnfluence to bear on the land control boards, whr(h authorlzed tran5actlons

rn the land marker r"r

421 To complrcate the tnvolvement of land-buyrng companles further, there were

numerous cases of confltct wlthln communitles that benefrted from land-

buyrng companres Confltcts arose between peasant contrlbutors of money

for land and the wealthy indtvtduals who owned and operated the companres,

mostly Krkuyu elrte Confllcts also arose among the owners and operators of

the companres over who had the flghIs to a(qulre or purchase certaln parcels

of land or specrfrc farms There were also cases of double and multrple clatms

and multrple regrstratrons of the same plots of land and farms to more than one

rndrvrdual As a result, by the early I980s, there were thousands of contrrbutors

who had not recerved any parcel of land, desprte maktng all requtred payments

Thrs rncreasrng alrenatron and fraudulent actrvtttes related to land purchases

led to more tensrons and vlolent conflrcts tn dtfferent sttes tnvolvtng rnfluenttal

rndrvrduals and land'buyrng companres as well as shareholders or contrlbutorS.

ln response, Presrdent Mot, upon takrng offrce, demanded the drsbandment of

the over I 000 land buyrng companres that were sttll operattonal by the early

1980s He also ordered for subdrvtston of the large farms that they had purchased

on the basrs that the comparrtes had defrauded crtrzens

399 Karul Kanyrng., Land R.drstnbuton rn Kanya rn HP B Mkh,2e El al (.ds) Agncullunt Lattd Redsttlbuion faw.tds Gte.t.r
Cons.ns!s (2010) al 107



lllegal Land Alienations during President Moi's
Administration
422 ln August 1978, Danrel arap Mor took over as the second Presrdent of the Republrc

of Kenya followrng the death of Jomo Kenyatta He promrsed to follow tlre
footsteps of hrs predecessor Mor's'Fuata Nyayo'phrlosophy lrterally meant tlrat
he would follow rn the footsreps of hrs predecessor tn cfltrcal aspects of polrcy

and governance, rnclud rng approval of rllegal Iand allocatrons, and he drd, wrth the
exceptron of mrnor polrcy departures, especrally ln relatton to hrs pro-pastordltst
polrcy and hrs new focus on the development of arrd and semr-ald lands

Durrng hrs tenure, every category of govern ment-owned land rncludrng mrlrtary
establrshments, road reserves, publ c parks, bus parks, publtc torlets, forests and

cemeter es as well as trust lands were illegally acqurred rn what became publrcly
known as the wrdespread phenomenon of land grabbrng, marnly by the presrdent
hrmself, hrs famrly, officrals tn hts admtnlstrntron, pol,ttctans, ctvrl servants, and
mrlrtary offcprs "'n ln the process, more tl'ran 200 000 rlleg.rl trtle deeds were
acqurred whrch ought to be revoked.n,

723 Thrs secrron of the chapter on land demonstrates that lrke hrs predecessor
Kenyatta, Prestdent Mor adopted the polrcy and practtces that facrlrtaled the
rllegal allocatrons of land, especrally governmen( land, rn ways srmrlar to those of
Kenyatta's admrntstratron ln the end, there was no meantngful attempt durrng hrs

admrnrstratton to redress rllegalrtres that had charactenzed dea lrng s rn la nd d urrng
Kenyatta's admtnrstratton By the trme Mor took over power tn '1979, there were no
more parcels of land rn the former Whrte Hrghlands that coLJld be purchased from
whrte settlers for resettlement of landless or land-scarce Afflcan5 who had los( tlretr
land d urrng the colon ral ad mrnrstratton, even thoug h there were strll la rge numbers
of communttres at the Coast and in marnland Kenya rn need of settlement Also,
there was hardly any more unalrenated government land that could be utrlrzed for
settlement or farmrng by pflvate entttres, or for polrtrcal patronage

424, ln the prevarlrng ctrcumst.tnces, Mot and hrs close asso(rates resorted to masstve
rllegal allocatrons of unaltenated government land and other real property rn

vrrtually every part oF the country To factlrtate unquestroned dealrngs rn land,
Mor re-organrzed key mrnrstfles, rncludrng the Mtnlstry of Lands and Settlement
and the Mrnrstry of Defence by placrng hrs cronres, mostly members of hrs ethnrc
Kalenl rn communrty tn strategrc postttons Mor's close assocrates tn key qovernment

100 Rcpubhc or K.nya R.pod ofthe Commrssron ot lnqurry rnlo lh. lllcg alllrregLrlar Al oc:lron ol PublcLand (Ndungu Co.irn ssron
?004)al 151 - 160
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posrtrons rncluded former powerful Permanent Secretary rn charge of lnternal

Securty Zakayo Cherutyot,'o'l former Energy Mtntster Nrcholas Btwott,'or former

Central Bank 6overnor Mrcah Cheserem'o' and former of Kenya Seed Company Ltd

Manag rng Drrector NathantelTum '.'5

425 Once rn offrce, Mot's crontes engaged, wtth hts apparen( approval, tn massrve

rllegal acqursrtton of lands owned by the Agrrcultural Development Corporarron

(ADC), forest lands tncludtng land tn the Mau Forest complex, protected wrld|fe

areas, wrldlrfe mrgratton corrtdors, publrc beaches, government houses and lands

reserved for publtc uttltttes across the country,'6 Land was mostly used dufln9

hls admrnrstratron as reward for poltttcal patronage lt was also used to selectrvely

settle members of hrs communrty whtle rn other cases, rllegal allenatton of
land led to the forceful evrctron of members of other (ommunltles Durrng his

tenure, prlvate entltres also acqurred publrc lands and other property across the

country rllegally, wrth wanton rmpuntty, Local authortttes srmrlarly partrcrpated

rn massrve rllegal land allocattons to themselves and close assooates under the

cover of corrupt offtctals tn Mot's admrntstratron The followrng paragraphs detarl

pcrrvasrve cases of tllegal land allocattons durtng Moi's tenure, whtch. rn the new

(onslrtutronal drspensatron, requtre redress tn order to avotd vtolent confltcts

Continuedjrreg u la rities in land allocation at the Coast

426 Offrcral documents rndtcate thal land ploblems at the Coast were of concern to

Mor's adminrstratron and, rn the Nattonal Development Plan of 1979-1983, he

promrsed a revrew of land nghts rn the area He proceeded to freeze and revtew

the exrstrng allotments of beach plots, whtch had, prevtously, been masstvely

and rllegally allocated marnly to Kenyatta's close assocrates, tncludrng his famrly

members

427 As a show of the serrousness of his efforts to address land ssues at the Coast and ln

other parts o[ the country, Prestdent Mor had curtarled the lmmense powers of the

M rn rstry of Lands and Settlement, ef{ectrvely reduclng rt to a department reporttng

drrectlytohrm However,hrswell tntenttonedlandreformsfortheberrefitofcoastal

com m u nrtres were never realtzed

102 Ndlng u Rrpor p 155oo lll.galkrcaulrr Alocal on ol l.nd , n So!lh Wcsl.rn tl.u For.sl

ao3 lbrd D15c Nrciotas gNonwas rrfaqul.rt .llocal.d l2nd ucrs€d lrom Kaplagat,orcsl un,Jcr a pnval.lr!sl known as t'lara solr

M€morElTrusl ( Mana Solrv/as lh.lal. molh.r ol EMoU)

4Oa tbd p95 The lhrec sotd rtleqalty/irrrgularly acqurred bnd lo lh. Klnya Po(sAulho(ly Und.v.lop.d plol tRNo209/10212
B.llevuc, Narrobr (1 6Ha)

405 Nalhan,etTum rs on lhc hslol powlrlul nd vrdlals rn lhc tlor2dm nrslralon thal bcnel rd ol Lryavo Fa.m lhalwas nre.nl lo seul€

sqL2flcrs rn T'a1s NTora
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428 Farlure to complete the process of land adJUdrcatron and regrstratron, as well as

farlure to purposefully resettle the Iandless rndrvrduals and communrttes at the
Coast were, perhaps the twtn evrls that facrlrtated officral acqulsrtron of land tn the
regron rn ways that were not at all lawful or acceptable The srtuatron was well
presented by an affected com m u nrty member who observed that at the Coast

Mor's government contrnued drshrng out land as rcward to councrllors and MPs You

would find a councrllor lrom Dtrruma sellrng land rn Drgo land and that brought a lot of
enmrty among the people That rs why ihe coa5tal (om mUn,ly feels that all people from
upcountry are bad becarrse all lherr land has been grven Jrcp of charge to people from
upcountry A councrllor s g ven a beach olo( and he Ihen 5ells rt and buys a n ce car yel
the people do not have anythrng '''

429 Communrtres at tlre Co.rst drd not expect officrals tn Mor's admtnts[ratton to
contrnue rllegally acqutnng therr land because when he came to power, he was

not happy wrth the krnd of rllegal alrenatrons of land that had occurred at the
Coast and soon after takrng ofhce rn 1978, he ordered that rllegally acqurred land
revert to the real owners, that ts, the locals However, l'rrs wrsh was never actualtzed
because, apparently, polrtrcal leaders who percerved that thcy had a chance to
enrrch themselves (hrough rllegal land deals approached Presrdent Mor and told
hlm that they were not wtlltng to return land (o the locals, nctther were they wtllrng
to stop rllegally a(qurrrng land rn the area

430. lnstead of actrng firmly to redress the Iand-relate(l tnJustrces that coastal
commLrnrtres had suffered for a Iong trme, l\4or drrected that land be acqurred at
the Coast on a wrllrng'buye1 wrllrng-seller basrs, yet affected communrrles at the
Coast were too poor (o afford land purchases Moreover, what land dealers were
offerrng local communtttes [or therr land was far too lrttle compared to the actual
value of land at the trme and the huge profits that speculators were makrng from
subsequent sale of land that they had acqurred lrom locals for very lrttle ln the
words of an affected communrty member

They came ba(k and told us that the owners o[ the land would bc grven KSh20 O0O per
acre There are tho5e who took the money, but my L-rlher and other5 refused to take tt I

worked for Dra mond T(rst for 20 yea rs ltnew the worth ofor r land I uscd to earn KShl5,
000, but an lndran woulrl brrnq a rrtle deed and he would be qrven KSh43O mrllron for ten
acres of land He had becn grven I4 acres by [4or He was grven plot number ] 4997 whtch
rs adlacent to Sheshe Beach Horcl He demarcated two a.res and loseph Letrng was gtven
No I3438 Two other a.rcs, No 13439, wcre grven to Mark Too Somc other two acres werc
grven to a European callcd Guy B.rflngton Bromnel that ls No 11440 I (ould not take a

loan then Mor's son tool .t Dlot whose number rs 13441 lt 15 undeveloped to date Ten
acres are wlth Travellers Bea(h Hotel lt was rny dad's plot ,r,^
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431 From the testrmony of affected famtly members who testlfled before the TIRC, lt

appears that offrctals rn Mot's admtnlstratlon and hrs polrtlcal cronies demanded

land from coastal communtttes for very lrttle money and that where famrlres

ob.,ected to therr acqursrtron of land, they took rt by force and for subseqLrent

sale, to make profrt, Just as rt was ln Kenyatta's admlnrstratron, durlng Mot's ttme.

"people from far" pla ces and prrvrleged sentor offrcers (government workers) and

polrtrcrans were allocated huge chunks of land al the expense local squatters

who have completely and have vrrtually ended up as PauPers srnce the colonlal

tlmes aoe

lllegal acquisition of land in mainland Kenya

t The cases of'squottet' societies

432. Unlrke rn Kenyatta's admrnrstratton when a number of landless tndrvrduals and

famrlres pooled resources to acqulre land rn rhe Rrft Valley and other parts of

Kenya and succeeded tn settlement, ln many ca5es, durlng Mol's era, efforts by the

landless to attarn setttement through loan schemes were deltberately thwarted by

officrals rn the admrnrstratron who flagrantly took away land from them 'l here were

cases of people who purchased land through 5FT, facrlltated by the Agrrcultural

Frnance Corporatron (AFC)

433 Howevet upon maktng full repayment of the loans, group members or members

of the cooperatrve socretres drd not get trtle to the land lnstead, therr land

was, wrthout thelr consent or approval, allocated to promlnent persons, some

of whom resorted to harasstng the members to ensure that they drd not revolt

agarnst therr tllegal moves ln thts regard, the Lrvayo, Marrdadt and Sltalunga

self-help schemes rn Trans Nzota and the Korrny Trch Farmers'Group provtde

good examples of the delrberate htstorrcal Iand rnlustrces ln the case of Lryavo

Farm whrch was meant to resettle the land less rn western Kenya, on thetr own

rn rtlattve

Land mean( for'squatters' rn the farm was dr5hed out as a glft to people who supported

lhe then presrdent Dantel arap Mol and the then rr.Lltng party KANU, wlth a cla5src

example of Tolosho Ltd whose dlrectors and owners are Mart Propertles, Drnal Chelal

Chel mo, Trm Trm Holdrngs, Mart Holdrngs Ltd, Trwar Holdrngs and Sammy Srlas Komen

Mwarla, a former CommrssLoner of Lands accordrng to the Ndung'u Commlsslon report

revelatron who blessed hrm5elf wrth 80 92 ha (about 200 a(re5) that could settle about

80 5quatters gtven two and a half acres on equltable bas ls "'
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434 Srmrlarly, members of Koflny Trch Farmers'Group took a loan wrth the AFC to
purchase therr land rn I965 whrch loan they completed payrng by I 973 lnstead
of the group gettrng trtle to the land, the land was, durrng Mor's admrnrstratron,
rllegally transferred/ allocated to Edward Ktptanur, a former Barrngo South
MP lronrcally. Krptanur had netther been one of the members of the group nor
contflbuted towards repayment of the loan'" The group rs sard to have filed a

case agarnst the rllegal allocatron and obtarned ludgment rn therr favour, upon
whrch the members were able to obtatn a provrsronal trtle to the land, whtclr they
rntended ro sub-drvrde amongst themselves HoweveL at that potnt, they realrzed

that there were unscrupulous sellers who were rryrng (o sell thetr land to the
government o[ Kenya for the resettlement of other rnternally drsplaced persons .':

435 There rs also a case of another self-help groups urhose rrembers c,rme together
and purchased land facrlrtated by a loan from the SFT However, upon completron
of repayment of the loan, the local Dtstflct Commtssroner took over the farm and
sold rt to non-members The DC ts also sard to have allocated porttor'ts of the land
to the DO and Chref who rn turn sold rt to thrrd partles and to hrm The DC further
sold, for hrs own benefit, all other assets belongrng to the groUp members that
were rn the farm, rncludrng lrvestock, wtthout consulttng the members.,l

a lllegol ohenatton of forest cotchment areas

436 ln addrtron to Karura Forest, there were other forests formrng part of government
la nd rn the country that,"vere s rm tla rly rllega lly excrsed a nd a llocated to govc'rnrnent
officrals and therr close assooates durlng [4ots admtntstratron One of such nattonal
forests rs the Mau Forest complex, whrch serves cnttcal ecologrcal functtons to the
whole ofthe East Afrrca regron rn terms of berng a catcl.tment area and a source of
trans-boundary flvers between Kenya and Tanzanta

437 Frrst, a decrsron was made to settle people rn porttons of the forest wrthout followrng
due procedures of law whrch requrre, among other thrngs, de-gazettement,
Krptangach Extenston Settlement 5cheme ts one of such settlement schemes that
were rllegally establrshed tn the Mau Forests Moreover, a Mau Task Force found
out that rnstead of settlrng the landless, promtnent people rn the government and
therr cronres acqurred land rn the forest catchment area that had been set asrde,

ostenstbly to settle squatters A lrst of land allottees rn the extensror.r settlement
scheme showed that promtnent government ofhcrals and poltttcal leaders \tuere

each allocated land, some rn excess of 5 000 acres Retrred presrdent Danrel Mor,

r11 TJRC/Hansard/Pubric Hcanng/Na\Lrru/23 S.plomb.r 2O1r/p 1a
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some cabrnet mrnrsters and MPs, former and current key ctvtl servants benefited

from the rlleqal/trregular land allocattons ln the Mau Complex.'''

Land ond re-settlement conflrcts

438 There was tncreastng feelrng among the long -dlsadvantaged Pastoral communrtres

and the Kalenrrn rn parttcular (both herders and farmers) that they should 69ht at

all cost to reclarm thetr 'stolen land from the rrch 'forergn' iblack) settlers Althouqh

no attempt was made by the Mor government to revoke the land settlements of

the Kenyatta regrme, rI became rncreasrngly drffcult for non-tndrgenous people to

buy land north of Nakuru The non-Kalenlrn rndrvrduals and groups who had bought

parcels of land tn Kalenlrn'domrnaled areas found rt hard to get them demarcated

or obtarn trtle deeds. lndeed, iust lrke rn the prevrous regrme, ethnrcrry played a

srgnrfrcant role on the ground, espectally rn the former Whlte Hrghlands, tn terms of

Iand allocatton and employment Althouqh the pollcy of 'wrllrng-seller, wrllng-buyer

rerrarned unchanged, rn practtce Lt was slowly dlmlnlshlng ln parts of Rlft Valley

43g Durrng the Mot regrme as was the case before, settlement schemes were often

used to set(le tmmtgrant communltres, whrle local offrclals, mrnlsters, and

rnfluentral crvtl servants allocated some plots to themselves, thetr famrlres or

cronres The result of such trregular land lnltlatlves was often vlolent ethnlc

conflrcts and legal cases ln the meantlme, the land adJudlCatlon and reglstratron

process slowed, as roughly two- thtrds of agrtcultural land had been demarcated

by 1980 The rematnder was mostly pastoral land, grazed tn common and very

dlffrcult to demarcate There were few tndtvtdual or group tltle reglstratrons after

1983, leavrng North Eastern Provrnce, Marsabrt, lsrolo, Turkana, 5amburu and

much of the Coasl un-adludrcated

440, ln 50me recorded tnstances, development partners and donor agencles trled

repeatedly Io improve the lot of pastorallsts through lrrrgatron proie(ts that

encouraged the Turkana and Boran to become farmers The Mor pertod wrtnessed

a change of polrcy and government and development agencles attrtudes towards

the semr-and and afld lands rn Kenya ln fact, Molrreated a specral Mrnrstry for

Reclamatron and Development of Arrd and Semt- Arrd Lands The mlnrstry was

based rn the Office of the Prestdent and rt coordrnated programmes across the 14

mapped drstncts, funded by erght drfferent donors However, rn realrty, very lrttle

was accomplrshed to tmprove the ltvellhoods of communtttes ln the areas Mol's

good rntentrons seem to have been overrtdden by the Iand grabbrng phenomenon

that pervaded hrs regtme. As a result, many communltles that were awaitrng hrs

114 Sce Ndung'u Repod , ,s a catatogire v/ho rs who rn rhc Ntor .ra lhal brnelil.d,rorn lllegal/lrr.gul.r aliocallon ol p!blrc land
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rnterventron rn land-related tnJUstrces were frustrated and expressed tt tn ways that
threatened the peace and securrty of other Kenyans

441 Among pastoral communrlres that had been dtsadvantaged du(ng Kenyatta's era,

especrally the Kalenlrn, there was growrng feelrng that they should fight at all cost
to reclarm therr "stolen land" from the people they consrdered as rrch forergn black
settlers Therefore, although no attempt was made by the Mor government to revoke

or nullrfy the land settlements establrshed rn the Rrft Valley durrng the Kenyatta
regrme, rl became rncreasrng drffrcLrlt for the non-Kalenjtn to buy land tn many parts
of the Rrft Valley Those lvho had already acqurred land rn the regton also found rt

very drfficult to have them demarcated or obtarn trtle deeds Further, tenston burlt
up between the Kalenlrn and other ethntc communittes llvrng In tl're Rrft Valley and
rn many cases, vrolence erupted, especrally around the ttme of nattonal electrons, as

explarned rn the followrng sectton of thts chapter on the land questton tn Kenya,

Land and Multi-Party Politics in Kenya

44) It ts rmportant to demonstrate the cflttcal lrnkage betweerr the unresolved
land questron, multt-party polrtrcs and ethnrc vrolence rn Kenya The ioregorng
dtscussrons explarn that by the end of Mor's era, none of the outstandrng rssues

concernlng land, especrally Ihe trreqular acqutsttron of land from communtttes
by the colonral admrnrstratton and later duflng .lomo Kenyatta's adminrstratton,
had been resolved The sttuatron of affected communrtres that had been rendered
landless or who had become'squatters'and poor was made even worse after
rndependence Thetr resentment of other communrtres was krndled by the
sustarned preferenttal resettlement of other ethntc communtttes, especrally the
Krkuyu, on therr lands and drrecr grabbrng of rherr land by ofhcrals rn the Kenyatta
and Mor adm rnrstratrons

443 The drscuss on demonstrates tltat because ofofficral farlure to address the perennral
land problem at the Coast and rn marnland Kenya, the problems remarned,
lrngerrng rn the mtnds and agenda of members of affected communttres and thetr
polrtrcal leaders and over trme, fomented anger and resort to self-help measures rn
the form of vrolent ethntc clashes and secesstonrst movements

444 lt rs demonstrated that afleated communrty anger and resolve to nse agatnst
those percerved as 'outsrder rnvaders of other people's homelands,has often
been expressed through polrtlcs, especrally multr-party polrtrcs that ieem to hold
the promtse of change rn leadershrp whrch could, hopefully, result rn genurne

105



I lr

resolutron of the troublesome questlons concernlng land Forceful evlctlons was

also resorted to, especrally by the Kalenlrn durrng Prestdent Mor's era rn retalratron

agarnst communtttes ltvlng tn area5 constdered by the Kalenlrn as thelr trlbal

homelands for the percerved support of multr-partyrsm by the non-Kalenlrn

communrtres.'ti Further, polltlclans from many affected communttres ln Kenya

have never refratned from ustng polrrrcal platforms to promlse therr conslltuents

to resolve rhe problerns once tn office, and lo moblllze Ihelr communltles to rlse

agarnst those constdered as'outsrder tnvaders of therr homelands' Such calls

rntensrfy around every electton 1lme, when polltrclans have ample oPportunltles

to rnteract wrth thetr constltuents, lt has been observed that electlon campalgns

have always been used as Platforms where affected host communltles and thetr

polrtrcal leaders remrnd rmmrgrants that they are llvrng on'stolen'lands that were

un{arrly alrenated by the colonral admlnistratlon but later rrregularly acqutred or

grabbed and awarded or sold by a syndlcate rn the Kenyatta admrnrstratron

445 At such trmes, for some unexplatned reasons, Ihe natlonal securlty apparatus rs

also usually lax, thus provrdrng opporlunrtles for communlty resolutton of land

problems th roug lt vrolence

446 One other matter that ought now to sertously concern the government ls the

tendency, over the years, to lrnk the possrbrttty of meanrngfully addressrng land

queslrons through polltrcs of malmbo, meantng regtonaltsm lt das explarned rn

the 6rst sectron of thrs chapter that as the country prepared for self-rule, rt was

agreed among Kenyans preparlng to take over power that governance would be

based on regronal sm to allow the drfferent communltles lo ltve on and manage

therr homelands tn thetr own ways The posltlon was affirmed by Presldent

Kenyatta who promtsed the people of Kenya at the tlme he took over power that

there would be regronal governments through whlch commu ntttes/'trtbes' would

regarn and exerctse control over therr lands However, thls was not to be

447 Kenyatta abolrshed regronal governments soon after taktng office, to the

drsapporntment of many That placed regronalrst (maTrmbo)ontheagendaof many

affected con]munlttes Whatever communltles lntended to do under a moymbo

system was reflected rn vtolent ethntc clashes rn btds to rrd specrfic regrons ln the

cotrntry of people constdered as outstders Apparently, polltlclans have also abused

therr constrtuents'trust ln lesolvlng land problems throuqh a reglonal system of

government to unleash vrolence agalnst members of other communtttes whom

they belreve to be unsupporlrve of thelr candrdature,

a15 S.c R.pubtr ot K.nya Ju drc 2l coin nns sron ol lnq! ry rnlo Tnbal clashes n K.nyr (A.t 8umi commrssron) 1996 .l 12 26 - 31
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448 Now that we have attarned regronalrsm wrthout havrng also resolved the land

problems, mrght calls for ethnrcrsed regrons/countrres result rn vrolent upnsrngs

agarnst percerved outsrders) Mrght such calls generate more calls for secessron? ln

order to foreclose all of such chances, the followrng sectron should provrde some

lens through whrch polrtrcal connectrons to the exrstrng land problems should be

clearly u nderstood and nreasures u rgently taken, on the basrs of recom mendatrons

of thrs report, to avert loomrng dangers ro cohesron and peareful co-exrstence rn

Kenya

t The donger ofwolence durtng multt-party electrcns

449 lt appears that polrtrcal leaders are determtned to take cover under polrtrcs and
related debates to address land problems through all means, rncludrng vrolence

Thrs rs a glarrng srgn of officral farlure to address the challenge, yet all post-

rndependent governments rn Kenya have had adequate chances and means to
address the problems wrth finalrty

450 Ontheeveof the re-tntrodu((ron of mu ltr-party polrttcs nKenya rn l992,rherewas
loomrng da nger of renewed ethnrc confltrts due to the tncreastng tensron between
those who were agrtarrng for pluralrsm and those Jgatnst rt Mo I repeatedly wa rned
and predrcted that multt-partres rvould cau3e ethnrc conflrcts and rncrease trrbal
hatred rn the (ountry Hrs predtcttons (ame true as the country faced a serres of
eth nrc conflrcts on the eve of the 1992 multr-party electrons and subsequent ones
The land questron has, srnce the colontal era to the present ttme, been Interwoven
wrth the maJrmbo debate, whrch has been resurfacrng rn almost all the natronal
electrons rn the country

451 ln fact there was tensron between the Ktkuyu and the Kalenlrn as well as the
Maasar over the long-srmmeflng rssue of land rn the Rrft Valley that had now
acqurred polrrrcal undertones The polrtrcal alrgnments at that partrcular me
were tnfluenced marnly by conflrct over land rrghts and negatrve ethnrcrty,
resultrng rnto "them versus us" type of confrontatton tn the former V/htte
Hrghlands, rncludrng Maasarland For rnstance, rn February 1991, rn a phrase

that came to eprtomtse hrs confrontatronal ethno- Maasa! nattonaltsm, vctcran
Maasar polrtrcal leader Wrllram ole Ntrmama demanded that the Kikuyu
resrdents of Maasar land should'lre low Irke an envelope'or they would suffer
the consequences Du ng the era of multr-party polrtrcs, the Kalenlrn and Maasar
revrved therr clarron call for malimbo or regronal type of government, tn whtch
most of the pu blrc affarrs, rncludrng la nd, would be run by regrons, except forelgn
affarrs and defence
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452 lhe Wo-molmbo group of leaders convened a serres of rallles ln Nandr, Kerrcho,

Eldoret and the Coast Provtnce to drssem tnate and exPlaln thetr posltrons to the local

people rn the respectrve regrons. They agrtaled for a devolved and decentraltzed

federal system to counter the centraltsed system that was belng championed then

by the Forum for Restoratron of Democracy (FORD) under the leadershrp of Ogrnga

Odrnga and other opposltron fi9ures The pro-maTimbo group publtcly called upon

rherr supporters to expel those who had acqurred land rn therr RrftValley and Coast

provrnces The notron of Rrft Valley as the sole entr(lement of the Kalen,,rn, Maasai,

Turkana and 5a mbu ru (KAMATU5A) was af6rmed openly

453 A few days after the 5efles of pro-rnolmbo rallres tn the countly, vrolent confllct

erupted along the border of Nandr and Krsumu drstrlcts, Prttlng the local Nandr

agarnst a mrxed g Ioup of other ethnlc communltles who had mrgrated there after

rndependence The conflrcts spread raprdly to the other [arms tn the area and to

the nearby Krsumu Drstrrct, Thrs pertod wttnessed the emergence of organtzed

groups lrke the'Kalen.lln Warrtors', who were armed wtth polsoned bows, arrows

and machetes whrch they used to krll many people from other eth ntc communtttes

454 They atta(ked the Luo and other pro-multr-party supporters ln Nandr and Kerrcho,

lootrng and burnrng thetl homes and destroytnq crops and fences Leaflets were

crrculated rn these areas callrng for all non-KalenIn to leave the area and go back to

therr oflgrnalhome lands elselvhere lnNovemberoflhesameyear,ethnlcconfllcts

spread to Trans Nzora, when 'Ka lenlrn Wa rrtors'attacked mem bers of the Luhya and

Krkuyu communrtres rn the Rrft Valley and also burnt thelr homes and drove them

away from setllement schemes tn the area

455 That December, vtolent confltcts spread to Mount Elgon and Bungoma Drstrr(ts

between the pro-Malrmbo 5abaot and Teso and the pro-FORD Bukusu lr took the

personal rnterventton of Presrdent Mot to calm the sltuatlon through a serles of

peace rallres rn the regton However, vtolence drd not end Vrolent conflrct spread

to other areas of the Rrft Valley, where members oI other ethnlc communltres,

especrally the Krkuyu from Central Provtnce had been settled, esPecrally to

hotspot areas of Molo and Olenguruone rn the larger Nakuru Drstrlct ln the areas,

leaflets were ftrst ctrculated, demandrng that non-Kalenrln (madoadoa or spots

rn Kalen|n land) vacate the area or face dtre consequences Vlol€nt confllcts ln

the area led to a n um ber of deaths, in.,urres and rape The most vts tble and unrque

feature of these conflrcts was between the Krkuyu Mungrkt mtlttta group who

were usrng pangas and rungus versus lhe 'Kalenlln Warrlors'who were usrng

porsoned arrows and spears The vlolent conflrcts spread further to Narok and

Bomet, along the KrpstgtS-Kts border Here the matn vlctlms were the Abagusrl



and Krkuyu rmmrgrants There were other areas where ethnrc vrolence srmrlarly
broke oul rn the country

456 ln Eurnt Forest, Uasrn Grshu Dtstncl, vrolence broke out wrth lust three months to the
December 27, 1992 electrons ln thrs conflrct, 'Kalenlrn Warflors'drove away about
15 000 Krkuyu and Luhya rmmrgrants The rntentron of the warrrors was to create
a pastoralrst-domrnated Rrft Valley as a buffer zone agarnst percerved land-hungry
members of other eth nrc commu n rtres - the Krkuyu, Luhya, Ameru.r nd Abagusrr There

was a lso an underlyrnq fear that tf Mor lost pol tlcal power throug h the electrons, then
the Kalenln would lose therr commu na I land rrghts The fear drove many Kalenlrn to
arm tlremselves to defend therr tradrttonal homeland from encroachment by those
consrdered as outsrders or tmmrqrants The negatrve perceptron and related vrolent
conflrcts conrnued throuqhout the I\.4or regrme, especrally rn Rrft Valley and were
perpetrated mostly by rhe Kalerrlrn, Maasat and Samburu

451 Unfortunately, the government's response to ethntc vtolence was lralf,heaned, often
engagrng rn blame-gameswtth poltttcal leaders rn tl'te opposttton parttes The opposttton
also coun(er-accused Mot of facllrtattng ethntc confltcts to prove hrs earlrer predrctron
that multr-partres would create vrolence tn the country, Mot's tnabLltty to address land-
related conflrcts was demonstrated by hrs farlrrre to act 6rmly agarnst Maasar polrtrcal

leaders who facrlrtated vtolent evrcttons of members of other commufittes ltvrng tn
Narok and Enoosupukra rn I993 and the K.rlen]rn who partrcrpated rn acts of vrolence

agarnst the Luo and other communrtles tn the Rtft Vallev, not to mentron several acts of
vrolence targetrng upcountry communttres at the Coast whtch were never punrshed,

even though rn many cases, perpetrators were well-known ar"

458 However, tt should be noted that the occupatton of land by persons consrdered as

outsrders rsnottheonlycauseofland problems rn Kenya lnmanycases,thepolrticrans
themselves, as well as affluent members of cornnrunrtles have grabbed land from
therr own, especrally rn areas where land was, orrgrnally owned communally

459 ln tl're case of the Maasar communtty, tnfermtngltng of other factors apart from
outsrder occupatron rn land problems, espectally scarcrty and Iandlessness has

been explarned as follows

the problems the Maasar are en(ounteflng are not caused by non-Maasar They are just
a secondary factor Thc brggest cause ol land problems rn Maasar land generally are the
Maasar leaders lt rs the leadershtp They now use the land to secure polttrcal fnvours
from the powers that be Look at any grabbrng takrng place rn Maasarland and at the
centre of rl rs one or two Maasar leaders Wtth the conrpettttve poltttc5 thal we now have

r16 S.., lor .xample Republrc ol K.nya Judrc al Commrssrcn ol Inqu ry rnlo T bal Clashcs rn Kenya (Akwr,rnr Commrssron) I 99E a I
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because of multt-partytsm srnce 1992, we have now seen Maasal leaders dl5poslng of

publr( land to get money for campatgns'r7

460 Apparently, polrttctans have extended land grabbrng practlces to therr own

communrtres and constttuents and are Slgnlficantly contrlbutlng to landlessness

of therr community members as well as land scarcrty on the part of government

Therefore, efforts to address land problems should exceed the establrshment

of settlement schemes and completton of land adJUdlcatlon and reglstratron to

actual prosecutton of perPe(rators of land grabbtng

s Land and polttrcalconnlct over the 2005 Draft Constftutfin

461 The centralrty of Iand to the structure of governance and related polrtlcs appeared

durrng campargns In preparatron for a nattonal referendum over the current

Constrtutron Polrtrcal conflrcts arose belween those who supported the adopllon

of a new constrtutron (the'Yes'grouP) and those wlro opposed lt (the'No'9roup)

not lust over the Draft Constrtuttol'l ln general, but also over the wordlng of the

land chapter therern To many people, the wordrng of the land chapter in Ihe

Draft Constrtutron, also known as the Wako Draft, conveyed the government's

rntenton to centraltze dectstons on land tssues, tncludtng declslons on acqulsltlon,

management and use and were obJectlonable because lt was feared that they

mrght support the detestable return of outslders to areas where local com muntttes

had resrsted therr presence, especrally the return and occupatton of members

of the Krkuyu ethnrc communrty rn the Rrft Valley The srtuatron led to vrolent

referendum campargns where a number of people were ktlled and scores tnlured

as leaflets rrrculated rn many parts of the country warnlng "outsrders" rn Rlft Valley

and Nyanza to prepare to leave should the Wako Drafl Constrtutron be approved

du nng the 2OO5 Natronal Referendum,The constttuttonalreferendr.rm held rn 2005

farled to gather enough publrc support for a new constrtutron and the people of

Kenya were, once agarn, left wtth no constltutronal basls for addressrng land lssues

t Land ond polttics m the 2007 elections

462 The 2oo7 General Electton Presented another opportunrty for rndrvrduals and for

members of Kenyan ethnrc communrtres affected by rllegal land altenatron durtnq

the colonral and post-colonral perrod to base therr hope for resolutron of land-

related rnlustrces rn polrtrcal change, especrally grven the lrkelrhood of a wrn by

the Orange Democratrc I\4ovement (0DM) that was percetved to be favourable to

change, rncludrng tn the Iands se(tor

.17 TJRC/Hansard/P!trl c Heafnq/xarladorc0 0ccrtrlbcr 2011/p 28



463 Because Kenyans have, over the years, lrnked resolutron of land rnlustrces to polrtrcal

change, especrally the Introductron of a federal lmoymbo) government, rt was

antrcrpated that an ODL4 government would establrsh necessary structures for land

to be managed at regronal levels to ehmrnate, among other thrngs, chances of rllegal

land altenatron by central government functronarres Howevet rnslead of warttng
for change to unfold through laws and polrcres rn a new government, members of
communrtres and therr polrtrcal leaders rn many parts of the country, once agatn,

took advantage of the lax secuflty srtuatron rn the (ountry durrng and after the

campargns to resort to self-help measures rn attenrpts to rrd therr homelands from
Immrgrant communrtres ln the Rrft Valley, the Kalenlrn communrty was concerned

about evrctron of members of the Krkuyu communrty nrhose presence rn therr
homeland had been consrdered detestable and unacceptable for many years

464 A srmrlar srruatron prevarled at the Coast. At the Coast, rndrgenous communlttes,
especrally the Mrjrkenda, had over the years, strongly opposed rhe settlement of
members of the Krkuyu communtty on therr lands and pcrcetved rhe antrctpated
polrtrcal change as embodyrng the only chance for therr 6nal resolutron of land
problems

465 ln Narrobr, property owners, espectally from the Krkuyu communtty, consrdered
the lrkely polrtrcal change as omtnous because of fear that house rents mrght be

controlled by central government, thereby drmrnrshrng thetr profits ln Western

Provrnce, land problems of the Sabaot persrsted and the possrbrltty of change rn

governa nce held the promrse of a final resolutron resulttng rn the settlement of many
landless members of the communrty who had been rendered destrtute for decades

466 ln other parts of the Rrft Valley, members of the Maasar communrty were expectrng
polrtrcal change to usher tn resolutrons of land conflrcrs wrth the Krkuyu who were
unacceptably settled on thetr homelands It rs, perhaps for these reasons that
Mwar Krbakr lost the support of Kalenln, Maasar and the MUrkenda, among other
communrtres affected by rllegal land alrenatrons However, all the expectattons were
dashed by rrregulafltre5 and rllegaltttes that characteflzed especrally the presrdentral
electron of the ttme

467 As a result of many com m un rtres'farled expectatrons of polrtrcalchange that could
have facrlrtated the final resolutron of persrsrrng land rssues, members of almost
allaffected commut'Ittes resorted to vtolent means to address the perststent land
problems from the colonral trmes to post rndependence Kenya These communltres
also sought to vent pent-up anger at the resented domrnance of members of
the Krkuyu, Meru and Embu communrttes tn Kenva's Treasury, Kenya Revenue
Authonty, Central Bank, lnternal Secunty and Provrncral Admtnrstratron, among
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other key sectors, whrch formed part of the broader rnequalrtres and hrstoncal

rnlustrces persrstrng rn the country

468 ln va flous pa rts of the cou ntry, several more o rga n rzed m rlrtra or eth n rc "self-defence"

groups emerged, wrrh support of local polrtroans, to erther defend their land agarnsr

rnvasron by members of other communtles or avenge prevrous alrenatrons of therr

land and drspla(ement from therr homelands ln the Rrft Valley, there emerged

and re-emerged 'Maasar Warrrors'and 'Kalenlrn Warnorsl among others; rn western

Kenya, rhere emerged the Sabaot Land Defence Force (sLOF), rn Krsr, the Chrnkororo

re-emerged, and at the Coast, there emerged varrous mrlrtra groups, eventually

culmrnatrng rn the establrshment of the broader Mombasa Republrcan Army (MRC),

whose agenda rnclude secessron ofthe Coastal Strrp from Kenya ''l

469 The unprecedented vtolent actrvrttes of the varrous mtlttta groups nearly drove

Kenya rnto crvrl war between December 31,2007 soon after flawed presrdentral

resul(s were announced and February 2008 when a Natronal Peace Accord was

eventually agreed A report of the Commrssron that rnvestrgated post-electron

vrolence rn Kenya traces roots of the 2007-2008 vrolen(e to rnequalttres tn land

acqursron and settlemen("e and states that as a result of the wtdespread vrolence,

more than 350 000 people were drsplaced from therr homes and farms and at least

1 200 krlled "0 The sufferrng and destrtutron that resulted has been descrrbed rn

rnany ways that convey a sense of urgency rn resettlement as been explarned here.

Durnq the d splacernent many people dted, more than what rs documented by the

Government We lost our chrldren, fathers and other relatrves Even rt goes beyond what

the government sard, 1,333 people dred We knolt of people who dred and were burted

even before rI was reported Our property and everythrng that we had was destroyed

Othcrs wcre looted Some of us 5ustarned rnlurres We are sufferrng because we do nol

have nroney to buy drugs or seek medrcal care lt rs very expenstve for u5 because we

do not have rnoney Therefore, many people have dred afier drsplacement because of

psychologrcal trauma Son)e relatlve! got lost and have not been found Io dale There

are parents who do not know where therr chrldren are ro date There are chrldren who

cannot trace thell pJrents People losl thetr;obs All our rrghts were vtolated Our human

basr( nqhts were abused Some women and grrls were raped There are vrolatrons rn

rhe camps Among many vrolatrons, rhere rs lack of shelter lDPs are lust Irvrng rn those

tents that were grven out rn 2008 These are old and worn out tenls'2r

470 The seveflty of (he 207-2008 post-electton vrolence brought to the fore the critrcal

nexug between land-related rnJUstrces and polrtrcs and the potentlal of a mrx of

both to destroy the country lt also presented, rn no uncertaln terms, the need for

a18. S.. R€porl olrhe Conn ss,on ol lnqu,ry,nio PoslEl.cl,on Vol.nc. (ClPEVl (2000).127
419 Repon or rh. clmors'on or lrqu,ry Lnlo Posr-€l€ctron volcnc. (clPEv) (2006) ar 2l'30
a20 Rcpon or lh. comnnseon o,lnqu,ry rnlo Posl-Elcclon violcnc. (clPEv) (2008) el 271.3.6
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urgent redress of exrstrng land-related rnlustrces However, whrle lessons for the
natron concernrng farlure to resolve land-related drsputes were clear, the manner

rn whrch the problem of rnternally drsplaced persons was handled reflected what
Kenyans, by then, knew too well - the preferentral treatment of members o[ certarn

communrtres rn Kenya at the expense of others

471 The convergence of polrtrcal factors wrth land problems brought about
drsplacement of people of vrrtually all ethnrc communrtres rn Kenyd but mostly
the Krkuyu, Luo, Kalenlrn, Luhya and Kamba However, by thcn, there were large

n u mbers of other people a nd com m u nrtres already rnternally drsplaced rn hrstoncal

and polrtrcal crrcumstances already explarned, vrho had been awartrng settlement
for many years whrle lrvrng on ab,ect poverty Therefore, efforts to settle the most
recent lDPs, mostly members of the Krkuyu trrbe, whrle others have been awartrng
srmrlar government rnterventron for years, especrally at the Coast, rn the Rrft Valley

and rn western Kenya demonstrated, agarn, bras by Krbakr's admrnrstratron rn

favour of members of the Krkuyu etl'rnrc commrrnrty agarnst all others who were

srnrrlarly affected and whose drscontent has beerr expressed as follorvs

Whrle the Kenyans who were drspl,rced by the po5t'electron vrolen(e of 2007 are

consrdered Internally Drsplaced Persons ilDPs), lrttlc consrderalron has been grven to the
Lamu communrty nrembers who were forced out of thcrr farmland rn 1 2 vrllages, rncludrng
rn Shakanr, Shendenr, Vundenr by the se(unty forces duflng lhe 5h fta War rn the 1960s

These locals, who were, rn essence, the firsl lDPs [] lndependent Kenya, were forced to
move rnlo 5lum5 rn Lamu or to mrgrale lo other areas of Kenya and Tanzanra ,rnd, to date,

no form of redress has been grven ")

472 lt rs the vrew of many affected Kenyans lhat tlte earlrest lDPs rn the land have

suffered for too long and, therefore, the governtnent should grve them the h tghest
p(onty rn settlement 1)r lt has also been emphasrzed by affected contmuntttes
that to avord problems (hat mrqht aflse from contrnued selectrve settlement, all
persons and farnrlres currently llvrng as squatters rn the country should be settled
ln the words of an affected rndrvrdual

When rt comes lo resettlement, all tnbes shoLrld be resertled because there are squatters
even among the Kalenlrn Those drfierences n rese lement are (austncl problems and
rt should be unrform 4)n

473 Drscrrmrnatron rn settlement of lDPsworser]sextsttnglandtnlusttceswhtch,tntotalrty,
contnbuted srgnrficantly to the post-electron vrolence of 2OO7-2008. Contnbuttons
of exrstrng land-related tnlusttces to the vtolence were clearly demonstrated by host

communrty reslstance to the return of IDPs to therr homelands The matter was aptly
descrrbed as follows
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Some decrded to go back to where rhey had been drsplaced However, they were not

recetved well Nobody welcomed them there They were no( even grven a chance to enter

tnto therr farms Some of them stay here wlth us They wenl back lnto lhelr farms, but they

are strll lrvrng rn these transrt camps These are JUst (amps that are rn shopPrng centres

Others are near the Drstnct Commrssroner's ofice, where rhey feel there ts safety lt l5 al

thts potnt where they cJn do therr farmtng dunng the day and return to the tents tn the

evenrng'rr

474 Obvrously, resettlement of lDPs alone ls not adequate A lot of peace butldrng

rnrtratrves ought to accompany resettlement of all affected persons to promote

acceptance of co-exrstence and rntegratlon ln order to avotd resurgence of
vrolence after settlement Also,thefactthataveryhrghlevelofethntcvtolencewas
wrtnessed rn Kenya for the frrst trme rn 2007-2008 and lhat rt was largely prompted

by land-related rn,ustrces should brrng the need for resolutron of all pendrng land

rssues to the fore of the government's agenda

415 Srnce Kenya bases lts development largely on agrtculture, meantngful development

wrll not take place unless all pendrng land-related rssues that hamper agrtculture

are resolved wrth frnalrty Moreover, resettlement efforts targetrng lhe latest stream

of lDPs have been rrddled wrth the same corruptron that characterized dealtngs rn

land rn both the Kenyat(a and Mot admrnrstratrons The followrng ts an account of

crrcumstances surrourrdtng IDP settlement efforts rn the absence of transparency

and accountabrlrty

After people are resetlled, they are glven tents They are grven one tent for a whole

ho'.rsehold wrth adult chrldren They llve tn the same tent wlth therr grown up chlldren

We know Ihat there are llon sheels thot were donated by lhe govelnment of Chtna

Where are these rron sheetsT The government say: people should stay there for a whole

one year wrthout proper sheller Why can they not grve u5 those lron sheetsT Many of us

a re exposed to (old lnsuchcondrtrons,weareboundtofallsck Malarra and pneumonla

are common drsea5es rn those area5 and even ln these transtt camp5 After people were

settled, many of them dred Wrth regard to water and santlatron, we feel the government

rs lrot dorng enough After the government had taken us thele, lt dld not care to see

where these people would get lllerr water I thank the Nakuru Dtstrtct Commtsstoner

then He gave people prped water But unfortunately, we learllt recently that there ls a

brll of K5h3 4 mrllron, whrch lhey never knew that they wete supposed to pay, and the

water was drsconnected, So marly torlets ln the camps are full Durlng the ralny season,

waste overflows rnto Ihe tents Thr5 rs very dangerous and poses health rrsks'16

476 lt appears that efforts to address past and current land rniustrces would have to be

ac(ompanred wrth efforts to eradtcate corrupt on tn order for success to be realtzed
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Key Actors and Factors in Land-Related Problems

477 ln thrs chapter, orrgrns of the current land problems persrsttng rn the country have

been traced from the colonral perrod to the present trme Land-related rnjustrces

rncludrng rnstances of rllegalrtres and trregula tres attendant acqutsttton and

ownershrp of land have been presented In the foregorng elaboratron, certarn factors

and actors ernerge that are consrdered to be key rn the emergence and factlttatron

of acts and omrssrons rn relatron to land that today, threaten to destroy the fabrrc of
Kenya, as a natron lt rs deemed necessary that the key facts and actors be presented

here to hrghlrght therr contrrbutrons to exrstrng land problems so tltat expected
redress efforts are undertaken wtth them rn mrnd to avotd tmped ng the efforts

The provincial administration and illegal acquisition of land

478 Whether or not offcers fallrng under the gamut o[ the provrncral admrnrstratron
wrll contrnue to form part of the governancc structure of Kenya rs debatable but
as thrngs stand toda, they are lrkely to be erroneously subsumed rn the rounty
structures countrywrde Therefore, wtth therr past parttctpatron rn land deals
rn mrnd, thcrr presence and lrkely contrrbutrons, negattvely or postttvely to the
expected land reforms rn the country ought to rnform decrsrons to etther rnclude
or exclude them altogether The provrncral admrnrstratron rs one of the systems of
governance tlrat Kenya rnherrted from the colonral government, wrth ault]oflty,
power and nfluence, lt ts (untrl subsumed rn the county governance structure, tI
at all) a department tn the Offi(e of the Prestdent',7 lr has, over the years, been
heavrly relred upon by post-rndependence governments for general control and
rmplementatton of govern ment poltctes.

479 ln addrtron, dun ng the reign of KANU as a poirtrcalpa rty, the provrncraladmrntstratron
took over certarn tmportant responstbtltttes of the party, such as recrurtment and
regrstratron of rts members, organrzatron of KAN[J electrons, collectton and custody
of KANU funds and the rssuance of permrts for publrc meetrngsr'r Between 1963

and 1992 when the defunct Electoral Commrssron ofKenya was establrshed, the
provrncral admtntstratton also conducted natrondl electtons.', As the central
government's prrncrpal publrc relatrons officer, .)n tmportant featrrre of the day-to-
day functrons of provrnoal admtntstratton offcers ts the holdrng oI borazas, an age-
old forum of communtcatron wtth the publrc 'rn Barazas are tntended for government
to make known tts tntentrons and to also seek support from the publrc

427 Repub colKcnya JudroalComrnrssron ol Inquiry nloTflb.tCtash.s ln Kcnya (Aklwum Commrssrcn) 1998et27
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480 Barazas should also allow the publrc to regrster therr vlews and reactlons,

rncludrng those concerntng slmmerrng problems and conflrcts between and

wrthrn communrtles aI Moreover, the provtnctal admlnlstratron has also played

srgnrficant roles wrth regard to lnternal securrty Provtnctal commlssloners have

been the charrmen of Ptovtnclal Securlty commlttees and provrnclal rntellrgence

com mrttees, At the dtstflct level, dlstrlct commlssloners are the chalrmen of dlStrict

secufltycommtttees and dlstrrct lntelllgence commlttees,

481 Other members of the commrttees at provtnctal and drstrrct levels are, respecttvely,

the provrncral heads of the vartous departments of the pohce force and drstrrct heads

of srmrlar rnstltutrons SLrb-dtstrtctsecuntycommrtteesarechalredbydlstrlctoffcers

and also a srmrlarly composed organ extsts at the dlvlslonal level Representatlves of

the army may be co-opted as members of the securrty commlttees,r)2 Even though

the role of provtnctal admtntstratton and that of the pollce force, may, as far as

secunty matters are concerned, be satd to be complementary, ln reallty, the plovrncral

ad mrnrstratron domrnates over the poltce force Clearly, the provtnctal admtntstratton

has been occupyrng a posrtron of consrdelable power as the polrtrcal agent of the

Execut rve.'r' The provtncral admtnrstratton conststs ofa network ofofficers at varlous

Ievels countrywrde There have been a total of etght provtnctal commlssloners, 604

drsrnct offcers (DOs), 2 190 and 6 029 assrstant chrefs countrywtde'r'

482. Regardless of thetr promrnent posrtlons ln government and the potentlal

to contnbute stgntficantly to the economrc and soclal development of the

country throughout post-tndependence Kenya, officeIs servlng ln the provlnclal

admrnrstratron have blatantly subverted the law, paltlcrpated ln varlous acts

of lawlessness, commltted atroclttes on the people of Kenya and rematned

complacentwhen therr actton was requtred to redress wrongs For example, a report

of the Commrssron of lnqurry rnto Trrbal Clashes'r5 establrshed that officers tn the

provrncral admrnrstratron of vartous ranks turned a blrnd eye to reprehenstble acts

of KANU leaders rn tlte mlsconceptlon that rt was thelr duty to sustaln a contlnued

ascendancy of a polrtrcal party under whrch they had thrtved tn power'ro

483. They also d rrectiy pa rtrctpaled rn the foI(eful evrctrons of tnnocent Kenyans who drd

no( belong to thelr ethnlc communltles,'rldtrected armed admrnlstratlon pollce

officers to bulldoze houses of tnnocent Kenyans and thereby subJected them to

poverty and destttutron "r The officers were found to have wrthheld vrtal securrty

rr31 R.pubhc ol K.ny. Jldrcral Comm,sson ol lnqurry rnlo Tr,oel Clash.s rn K.nva (Al(!m Comm,ssron) 199! al 27
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rnformatron that would have averted trrbal clashes at the Coast, among other
parts of Kenya, rncludrng the attack on the Lrkonr polrce statron'reThey condoned
actons of Drgo youth who had attacked Lrkonr polrce statron, krllrng at least 10

polrce officers'"o and remarned parttsan when trrbal clashes broke out tn Gucha

Drstnctai' They generally malntatned a lukewarm attttude towards addressrng
real threats of trrbal clashes between 1991 and 2007,0{ delrberately declrned to
undertake therr secuflty-related duttes and dutres related to matntenance and
restoratron of law and order n1J Further some of them perpetrated acts of vrolence
rncludrng the burnrng of peoples'houses rn collaboratron wtth the admrntstratron
polrce tn Nakuru and Kerrcho, among other places -' These are lust a few of the
rllegal aCtrvrtres of offcers servrng tn the provtncral admrnrstratron, whrch leads to
the conclusron that the persrstent land-related problems are due, largely to therr
acts Of commrssron and omrssron

484 For the same reasons, the provrnctal adnlntstratton ts unsuttable to serve tn the
new county structLtres and should be scrapped Detarls of therr rllegalrtres are
presented rn the followrng paragraphs The provrncral admtntstratton rs one
rnstrtutron that has been used by past qovernments to tmplement settlement and
re-settlement programmes and decrsrons, but the rr partrcrpatton has had dtsastrous
consequences In many cases, they facrltlared rllegal and trregLllar allocatton of
land for therr own beneht, thetr crontes, collaborators and famrly members and,
rn many aases, carrred out unlustrfable and rllegalevrctrons of landless Kenyans tn

drfferent parts of the country Chrefs, DOs, DCs, PCs and officers rn !he drstrlct and
drvrsronal plot allocatton commtttees rn varlous parts of the country partr(rpated
rn rllegal acqursrtron of land mea nt for settlement of the landless and tn the sale of
some of the la nd meant for set tlement for therr own benefi t

485 Some also engaged rn extorttng money and other commodtttes, rncludrng
lrvestock, from the landless and landed communtty members For example, rn an
exercrse that was tntended to settle members of the Ogrek communtty, both the
local chref and the a ssrsta nt chrefs who were trusted wtth t he process of rssurng title
deeds sold them to non-deservrng rndrvrduals, even rn (he presence of Iandless

communrty members who were wattrng to be tssues wtth the same.ns An affected
com mu nrty mem ber present at the trme of t he rllegal sale of the la nd descrrbed the
rllegal transrclron as follows
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Some of them were actually betng sold at that tlme one of them was actually negotlatlng

wrth someone He received money, but no actlon was taken despl(e our complalnts at

rhe chref's ofhce Thrs rs the lener from Kenya Antr-Corruptron Commrssron (KACC) Thl5

letter shows that the chtef was a ually sel[ng the land He was selllng rt to people and

rssurnq them wrrh trtle deeds immedtately The chref would meet somebody and glve

hrm the card. Thrs card entttles you to five acres of land, The chref was sellrng each at

K5h50O,OOO I have the evrdence here *

486. The testrmony descrtbes the blalant manner ln whtch members of the provtnctal

admrnrstratton tllegdlly acqutred communlty land wlth wanton lmpunlty tn notlust

one, but several parts of the country, lt ls lnterestlng that ln the case descrtbed

above. members of the affected community fought for therr land to the pornt

of reportrng the case to the Kenya Antr-corruptlon Commrsslon (KACC), but

apparently no actton was taken agalnst the threvrng officers

487 Dunng the exercrse rntended to re-sefile members of the Ogrek communlty, a DC also,

wrth the ard of admrnrstralron pohce, for(lbly evrcted some genutne landless who should

have been allocated land and tn the process, forcefully took away therr llvestock, leavrng

them destrtute s7 The act was addrtronal to commlttlng several other human rtghts

atrocrtres agarnst members of (he communtty, causlng many of them to flee *o

488, ln 5olrk, comm unrty members strugg led to establrsh a trust fund to,orntly pu Ichase

a farm for therr settlement rn 1968, However, after maktng all the Payments,

rncludrng repayment of the loan that they had obtarned for that purpose, Mr

Harry Wamubey, a former Kerrcho Dtstrrct Commrssroner, rlleqally sold the land

to a drfferent rommuntty and pocketed the money As lf hls act of corruptton

was not damagrng enough to the communlty members, he returned, took therr

prrme lrvestock and sold thern for hrs own proht,"'The DC's gross vtolatton of the

communrty's land and other rtghts was descrrbed as follows

we bought our farm tn 1968 lam before you thts morntng because of the problems

caused by the DC He has taken away the land we had bought We bought the land on

20rh Augusr 1968 through trust fund We sold mrlk to sotrk KCC and also sold 200 cows

every year to ratse thrs money ln 1973, we sold 200 cows, ln 1974 we sold others and

pardatotal ofhSh7O,00O LaterwepardKShl2,6l6 ln 1975, we sold anolher 200 cows

to the Kenya MeaI Commrsston (KMC) ln 1976, there was drought and we sold more

cows to add ro the loan we had Each member con(rlbuted three bulls and we pald

KShl2O,00O ln 1980, we sold 500 cows to KMC and 5old pyrethrum (o the Pyrethrum

Board of Kenya (PBK) We also sold marze ln 1981, we completed rePayrnq the loan
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amounting to KSh200,023. After completing paying the loan on 26th,27th and 28th
January in 1982, the former Kericho DC, Mr Harry Wamubey, came. We stayed for a while
and heard that he had sold the farm to a different community of 363 people. He sold our
farm and the people paid him some money. He took K5h3,162,000 from those people.

He banked the money irT Acc.No.00l784 in Kisumu so that we (ould not know what was
going on. On I4'h December I982, the DC came back and 5old some of the 1 t heifers

that were on that farm at a cost of KSh55,553...1n 1999, the DC sub-divided the farm
again. He got a piece for himself.'5"

489. The account described by the affected community member smacks of looting from
poor Kenyans by an offcer entrusted with the responsibility of their protection
and improvement of their livelihoods. For such kind of l'reinous acts, it is not riglrt
for the provincial administration to be lncorporated in county establishments all.
ln Bomet, a District Officer who was placed in charge of sub-division of a farm for
distribution to community members illegally took a plot for himself, which was

registered as plot No.547, whi(h he subsequertly sold to one Mrcah Nq erechi..',

490. ln the same fraudulent exercise, Assistant Chief Moses Rop took plot No.462 which
he subsequently sold to Edward Rotich.asr Senior Settlement Offrcer isaya Nyamache
also, illegally acquired plot No.426 which he sold to one Chemutai Lang'at..sr Other
officers in the provincialadministration also illegally acquired land as follows:

The fourth person was the chief called David Kiplang'at Ngeno who also irregularly
acquired plot No.425 and gave it to his d river cailed Reu ben Tanui. The other one of the
plots he acquired was No.34B which was sold to 

^4r 
loseph Kirui. The person vJho was

employed as the manager of l\,4r Joseph Ng'eno also iregularly acquired land parcel
No.443. He gave it to his wife claiming that she was amonq the members. Out of all
those people, we are 234 who are griginal mem bers. We have a register.!5.

491. Where evidence is available as in the case described above, action should be taken,
without any fu rther delay, to prosecute the errant provincial ad ministration officials.
Community members in many parts of the country complained that the heinous
practices of provincial administration officials was not only an unfair and irregular,
but they also created inequalities in land ownership. They also denied the country
the full benefits of environment and cultural heritage because in many cases,

officials in the provincial administration also encroached onto protected lands
such as road reserves, forests, riparian reserves, wetlands, foreshores, monuments
and historical sites as well as spiritual (shrines) sites of some communities. ln
many cases, officers in the provincial administration did not act alone; they acted

I IIIO
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rn collaboratron wrth elected members of Parlrament, among others, to rllegally

acqurre land, rncludrng land formlng part ofgroup ranches Wlth reference to some

of the group ranches, the problem was explarned as follows

The rs5ue wrth all these group ranches [Kuku Group Ranch, Klmana, lklondo Group

Ranch, Mblnkanrl ls that It has been a play ground where Group Ranches Management

Commrrtee, the local membel of Parltament and the DC have made them thelr cash

cows All revenues eatned from the eco-tourrsm actlvlties are Just taken by the DC and

the management commrttee The group ranch members have been sllenced by the

provrncral admrnr5tratron through the use oF excesslve force, arrests and manlPulatlon

of the land controls The Land Adludrcatron Officer and the Reglstral of Group Ranches

have become lools of approvtnq these malpractrces {55

492. ln many cases, as rn the one above, communlty members protested agarnst rllegal

acqursltlon of therr land and related resources by members of the provrnclal

admrnrstratron However, thetr protests were often vrolently thwarted rn ways that

were lrkely to qenerate more vlolence and confllcts, as descrtbed below,

when he realrzed that we were very keen on followlnq up thls matter although we were

not belng lrstened to, Ihey came back and slarted arrestlng People"'55

493 Apparently, provtnclal admrnlstratron officlals enllsted the ard of pollce officers to

arrest and torture communlty me.nbers who complatned agalnst their rllegaltttes

As the fotlowrng senttment drscloses, provlnclal admlnrstratron officers abused therr

offces whenever the crttzens protested lllegalltres relatrng to land by usrng the poll(e

to effect arrests as a way of lntlmldatlng protesters, ln other cases, officers servlng ln

the provrncral admlntstratlon, ln total dlsregard of the law, entrenched robbery of

poor communrty members rn therr darly operatlons for very long pertod of trme ln

thrs connectron, former Bartngo Dlstrlct Commlssroner Phllemon MwalSaka and hls

cohort, Ezekrel Barng'etuny, were notable a5' ln addrtton to commlttlnq other human

flghts vrolatrons agalnst the very commu nltles that they were assrgned to serve, they

also, for as long as I o years, robbed the communrty of lrvestock, thetr only means of

subslstence,Thetr deplorable conduct was descrlbed as follows,

We are seektng also dtrect compensatlon In respecr of the robbery wlth vlolence

charge and our goats whtch we lost d urtng the famous'Klrnalel Goat Aucrton' We were

lrterally robbed of our goats by Mr Phrlemon Mwatsaka, who was the former Bartngo

Dlstrrct Commrssroner The goats were betng aucrtoned by Mr Ezeklel Barng'etuny I

want Io state clearly that we never volunteered to sell goats tn Ktmalel You would

wake up rn the mornrng and itnd a lorry outsrde wlth admlnrstratlon pollce Inslde They
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would descend on your bomo and take your goats rn lhe name of orders from the DC

They took them to auctron rn Krmalel There was no meanrngful development grven

to us So, we lost goats for nearly l0 years lwrsh the Commrssron could tnve5ttgale
and see what we were grven or rf anythrng was burtt on our behalf There rs nolhrng
rn place If that was not an economrc cflme, then rt should have been somethrng else

lrke berng robbed rrt

494 lt rs recommendcd that all of the officers who parttclpated tn such acts of hUman

nghts vrolatrons rncludrng rllegal land acqursttron whrle servrng rn the provtncral

admrnrstratron, who are strll alive, be prosecuted

Multiple claims over land

495 The Commrssion establrshed that multrple clarms over land are a cause of tensron
and vrolent conflrcts tn the country Multrple clarms over land have ansen as a

result of the wrllrng-buye1 wrllrng-seller land transactrons wtthout a cerlrng on
the maxrmum amount of land that one could prvalely own, lhe sale of allotrnerrt
letters to thrrd partres, clarms over Iand based on ancestral homelands ar.rd relatcd
abuse of office, poltttcal patronage, officral corruptron, and rgnorance among the
maJorlty of crtrzens

496 As elaborated below, a mrx of these factors has resulled rn physrcal vrolence, bodrly
rnlurres, deaths, communrty drsplacements and vrolatron of the human rrghts and
freedoms of many rnd rvrduals and comm unrtres

497 Proponents of htstoflcal clarms over certarn terfltones tnclude the Maasat,
Kalenlrn, some con]muntttes at the Coas( and ln the North Eastern regrons who
ong rna lly lost thetr la nd etthe r through annexatron, fo r(ed ev tctron s or trregular
land agreements by the colonraltsts. The clarms frnd support rn rhose who
belreve that communal Iand tenure based on the tradttronal Afncan customary
Ia nd tenu re was the most s u tta ble system of la nd tenu re for rnd rg en ou s Afrrcans
Those who matntatn the posttton often ctte the unfatr, brutal and u nlu st means
by whrch they lost therr land as well as the assuranccs by lomo Kenyatta and
KANU dunng the struggle for rndependence whrch were never lronoured

498 For example, wrth reference to land over whrch some of the communtttes that now
lrve rn the Rrft Valley lay clarm, tt was stated that

lhave also lncluded an abstract from the provrnclal Commrsstoner rn 1961, whrch
rndr(ated where people were supposed to be settled, but rnstead people from other
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provrnces we re tIa n s ported and alloca ted la nd Thrs la nd rncludes Wanyororo, Enga shu ra,

Lrmuru Pyrethrum, Larr-Nyaktnyua, Endarasha and lkure However, the natrves were not

seltled 1l'v

4gg lt appears that communrtres that do not currently lrve rn the foregotng areas,

havlng been occupled by other trrbes, malntaln an entltlement to the areas as

therr ancestral homelands on the basrs that they were the orlgrnal rnhabrtants

of the areas A srmtlar sttuatton Prevatls in the Rrft Valley, where varrous

communrtres rncludrng the Maasar, the Pokot, the Ogrek and the Krpsrgrs, to

mentron lust a few, all clatm to have been drsplaced because of the hlstorlcal

rnJUstrce orchestrated by both the colontal government and the successtve

post'colonral regtmes As elaboratron In the foregorng secttons of thts report

reveal, such clatms have been the cause of vlolent evictrons of members of
certarn ethnrc communrttes tn Eldoret, Burnt Forest, Molo, and several parts of
the Coast, among others

5oo The lrkelrhood of vtolence over multtple land clatms based on hlstortcal homelands

rs rncreased by the farlure of Kenyatta's admlnlstratron to aPply settlement funds

provrded by the Bntrsh government and other donors as part of the rndependence

packaqe to beneht all deservtng communltles lt ts on record that the Brltlsh

government, through the Colonral Developnrent Fund, gave the Kenya Government

0 75 mrlhon for purchase of farms for settlement of all vrbes that \r/ere tn need o[

settlement or re-sett lement

501 To the contrary, members of marnly one trrbe benefrted, at the expense of

others who have, over the years, malntalned the vlew that they were cheated'u0

The vrew lhat members of partrcular ethnrc comlnunltles are entltled to thelr

hrstorrcal/orrgrnal hornelands has not rematned unscathed There are opponents

of the hrsto rtca I clarms model of la nd rrgh ts and redress on that basls, comprlslng

nrarnly rhose who belreve rn the modern tndrvrdual land rrghts based on the

Englrsh property nghts system that has frrmly taken hold rn the country Such

proponents su pport the wtllrng-buyer, wrllrng-seller model of land tenure, based

on sanctrty of land trtles The two postttons confllct, not only where htstorlcal

clarms over land exrst, but also where land was rllegally a(qurred but tltle to rt
made rndefeasrble, especra lly by the Regrstered Land Act (now repealed), makrng

rt drffrcult, rf not rmposstble for those wlth 9en u lne cla lm s to recover thelr "stolen"

la nd lt rs necessary to exercise a careful balance of all the tnterests rarsed In order

to f rod acceptable solutton s to the problems, espectally of perststtng landlessness

and rncomplete adludrcatron and regrstratron processes
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Allotment letters as catalyst for land grabbing

502 Durng the colonral era and part of the post-rndependence pelod, letters of
allotment grven to qualrfied applrcants were never transferable to a thrrd party,

srnce such letters drd not create an tnterest to be traded unttl regtstratlon was

completed, However, rn 1994, Legal Nottce No.3O5 was passed. whrch allowed
for the sale of allotment letters to thlrd parttes on payment of consent fees

equrvalent to 2 percen( of the sellrng prrce or caprtal value of the land, whrchever
was hrgher Thrs provrded a leeway for and fuelled land grabbrng tn the country,
where rndrvrduals would be allocated land and tmmedrately make arrangements
to sell rI for mrlltons of shrll ngs wrthout first payrng the standard prenr trm The

ensurng land grabbrng and forceful evrcttons, cspecrally by polrttcrans and therr
cronres affected the enJoyment of other rrghts such as ac(ess to \cater, freedom of
moven]ent, and access to educatton as rllustrated rn the followrng senttment

I\4y sentrments herc are movement and acces5tng water Thts land where we are
drsprrtrng rs possessed by the famrly of Mot They have fen(ed along the (ver and [or us

to get woter Molo Rrver ts the only source oI water S n(e Molo Rtver passes throLtgh
that Farm, they have erected gates and you do not go through them w thout payrng
So, you pay for naturai water We cannot also cross to the other srde called Emrnrng or
Noyuet We are lorced to go l5 or 20 krlometres unttl Mogotto and then back agarn,
yet a publrc road ustd to exrst tF you have to pass through the road, payment must
be made For our (hrldren lo go to s(hool, they have Io pass through that palh, but
payment must be rnade We consrder that as an arroc ty ..1

503 Hrndrance of access to water and o(her amenrttes as a result of rllegal sale of
allotment letters has had worse effects on commLrnrtres lrvrng rn margrnal
unproductrve areas whete tl.tey were selectrvely settled du ng the colonral peflod
For example, communrtres rn Cherangany have complarned that

Wherc we were placed by thc (olonlal government rs a place whcre watcr ts not ava tlable,
rt rs rocky Our Itves centre on antmals Wtthout grass and water, no antmal wrll survtve
So, thrs flver must be made accesslble to us We cannot plant matze or other crops and
so we have to be rn Lomolo rD order to survtve.6)

504 Forceful evrctrons of communrtres rn the area can be traced to the colonral perrod
and later acqulsrtton of therr land by polrtrcrans after colonratrsts left, as alre.tdy
elaborated ln the current Cherangany constrtuency rn Trans Nzora East, there have
not only been forced evrctrons, but the area has also experrenced offictal brutalrty,
forcrng many restdents to flee to market centres such as Nzora, Kaplamar, Mor,s
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Brrdge slums, Srbanga and Marlr Saba (5rrende) for shelter'or ln many ofthe places,

communrty members who ones lrved rn the securlty o[ therr homesteads have

been exposed to hunger, destrtutron, lnsecurity, prostltutlon and related vtces'6'

Ethnicity as a cause of land-related tension and conflicts

505, Ethnrcrly and ethnrc stereotypes and perceptrons created by the colonralrsts and

later entrenched by post-rndependence polrtlcal leaders are crtttcalvarrables tn the

analysrs of the complexrtres of land problems and related lnJUstlces rn Kenya, lt ls

not u nusual for members of a parttc u la r com muntty tn Kenya to stereotype a nother

by use of derogatory and, tn some cases, dehumantztng names, termrnologtes,

references, characteflstrcs and/or features that exhlblt, on the part ol Perpetrators

and attract, from sublects, hatred, anlmoslty, resentment, dtscrtmtnatton, confltcl

and, rn some cases, vtolence

506 5oon after rndependence and lor many years srnce then, ethnlc consclousness

anrl drrve to control polrtrcal power tn Kenya has largely been rnfluenced by

the struggle to matntarn land and related assets rllegally and unJustly acqutred,

especrally from the now landless and land-scarce, tn the mrdst of affected

communrtres seektng to restore lost land rrghts, rncludrng those arlstng from

colonralrsm and those generated by post-tndependence land grabbtnga65The

pornt rs made plarn by the not uncommon promtses by polltlqans to assrst

therr communrtres to recover "stolen" land when they come to polltlcal power

Obvrously, those who have benefrted from rllegal land deals also seem to be

determrned to hang on to power, at all costs, rn order to protect thelr lllegally

acqurred lands, among other assets

5Ol For these reasonS, ethnrcally-lnstlgated confllct, especlally those that revolve around

polrtrcs and polrttcal power, have endured over the years, desprte many efforts to

burld natronal ldenttty The vlce has 5haped Kenya's polrtrcal system, as tnfluenced

perpetually by Kenyan polrtlcrans and the publrc rnstrtutlon5 they occupy rncludtng

the Legrslature, the Executrve and the Judrclary no6 lt could also have tnfluenced the

resolve of nattonal leaders, expressly and rmplredly, not to address land-related

rnlustrces The sttuatlon ha5 to qurckly change for Kenya to remaln one natlon
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509. For example, the marginalised Sabaot took up arms in 2OO4 in l\,4ount Etgon area to
prolest decades of conflicts over la nd allocated to them as 'sq uatter!'when, in fact,
tl'rey were the true owners of tlre land.

510. The unchecked violence in Mount Elgon area escalated in 2006 and 2007 when
the Sabaot Land Defence Force (5LDF) killed hundreds of people perceived
to be outsiders, and their collaborators in protest over grabbing of their land
and settlement rights in Chebyuk area in Kopsiro Division. During the Kibaki
administration, historical inequalities and injustices underlying many of the
instances of ethnic violence were exposed but so far, there has been no official
action targeting the causes. Moreover, the Ndung'u Report, so far the most detailed
on land illegalities, failed to trace the existing land problems in many parts of the
country to their historical roots.

511 Mount Elgon area is not the only part of the country that experienced land-
related violence triggered by n egative et h n icity. There was a lso co nflict betwee n

the [4aasai and the Kipsigis in Trans Mara in 2004. Water and Iand rights were
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also the marn causes of the vrolent confltct that broke out tn January 2005 ln

Narvasha between the Maasat and the Krkuyu, where 15 people were krlled and

several houses burned down. Surpflstngly, tnstead of addressrng the causes of

the vrolence, warfln9 communttres recerved relnforcements from members of

therr communrtres. Whrle the Maasat tn Natvasha recetved retnforcement from

therr krn (morans) rn Narok, the Ktkuyu recetved retnforcement from thelr krn

(Mungrkr) from Krambu ln other parts of the Rrft Valley, messages prompted

by ethnrc hatred. as far back as 1993, ratsed clatms that Rrft Valley was for the

Kalenlrn, Maasar, and other pastorallsts, and that lmmlgrants must leave, keep

srlent or support Mot, from the reglon, to avotd death or evlctlon from thetr

land

512 For rnstance rn October 1993, then cabtnet mtnlster Francrs Lotodo demanded

that all the Krkuyu leave West Pokot wrthtn 48 hours, or they would be dealt

with "mercrlessly"'67 There were stmtlar antl-lmmlgrant threats ln Turkana and

other parts of Rrft Valley, partlcularly Kerlcho, 8omet, Trans-Nzota and Uasrn

Grshu On several occastons, the Krkuyu were warned lhat they must "toe

the lrne" rn Maasarland or they would be puntshed, The numerous cases of

ethnrcally-rnstrgated vtolent evrctrons rn nlany parts of the country appeared

to be erodrng the'wrllrng-buyer, wrllrng-seller'system that was begtnnrng to

be closely assocrated wllh development ln the country and Kenya appeared

to be headrng towards a balkanrsed system of ethnrc fragmenlatron and the'
rnstrtutronalrzatron of negattve ethnlclty, nepotlsm etl'lnlc dlscrlmlnatlon and

strgma/stereotyprng By 1997, elhnrc-related trouble revolvtng around land and

polrtrcs spread to thc erstwhtle peaceful areas along the Gucha-Trans Mara-

Mrgorr borcier berween the Maasar, the Abagusrr and the Luo, largely prompted

by drfferrng pa rry allegtances

513 The Akrwumr Commtsston of lnqurry establlshed rn 1998 to rnvestrqate rnto the

ethnrc clashes relaled to the 1997 General Electron vtvtdly demonstrated how

the skewed land allocatron and ownershtp has over the years fuelled ethntc

tensrons and subsequently led to vrolen( etllnlc confllcts rn drfferent parts of

the country, partrcularly rn the Rrft Valley and Coast regrons of Kenya'6r The

Commrssron heard tlrdt there was a long staadrng Kalenlrn and N4aasal averslon

or grudge to'orJtsrders or s(rangers' lrvrng ln thelr nlrdst and on thelr ancestral

land, whrch were alrenated by the colonral adn'lrnlstratlon for whrte settlers, but

at rndependence were not returned lo the'flrst owners or tradtttonal owners'

as a key factor thal caused re(urrent ethnlc conFllcts The long-stmmertng

r57 Econonnc R.vrew 1 Nov.mber 1993 p E
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ethntc tenstons over land have often been explorted by the polrtrcrans to cause

conflrcts around the trme of electrons as wrtnessed In the trends of 1992, 1997

and 2007/8 '.'!

514 There has also been a gap between the government's poltcy drrectrves and therr

rmplementatron, as rllustrated by a typrcal case rn parts of the Rrft Valley rnvolvrng

the Maasar and rmmrgrant commun tres rn the Enoosupukra area of Narok Dlstflct
(now Narok County) Retrred presrdent Mor rs on recorC to have ordered the

resettlement of rnternally drsplaced persons (lDPs) rn thrs area, but Maasar leader

Wrllram ole Ntrmama and the local admrnrstratron were unwrllrng to comply wrth

Irrs drrectrve ln fact, most of lhe lDPs congregated rn makeshrft camps rn Nakuru

for a very long trme On 23 December 1994 the polrce forcrbly rounded up 2 000

drsplaced persons from the Nakuru camp and dumped them at what was sard to

be thelr"ancestral homes rn Central Provrnce"

515 Thecampwasdestroyedandlhemessagc t sent wa s loud and clear for rmmrgrants,

"leave Enoosupukra and Maasarland " T0 lt rs not surpllsrng that vrolence rnvolvrng

the same ethn c communrtres recurred rn Enoosupukra'/rEthnrcrty appears to

be reflected even rn the settlement of rnternally drsplaced persons, or lack of rt

Dunng the Mor admrnrstratron, the large numbers of IDS from.Enoosupukra area

who were, from '1993, berng drrven away by communrtres bclrevrng the area to bc

tl.rerr homeland remarned largely unsettled ") Efforts of the regrme to settle the

lDPs remarned slow, selectrve and rn sorne cases, rnapproprate For example, the

government often used to declare curfews from 6pm to 6am, whenever ethnrc

conflr(ts occurred, rnstead of decrsrvely addlessrng rts causes and effects For

rnstance, rn September the 1993, Mor's government declared Molo, Burnt Forest

and part of Kerrcho secunty zones and contrnued to exercrse emergency powers

u ntrl 1995

516 The entry of lournalrsts and observers was restflcted, y/hrle attacks on lDPs

occurred a7r The result was that that over 30 people were krlled, hundreds rnlured

and between 25 000 and 30 000 drsplaced from therr land and resrdentral homes '7'
The treatmenr seems to have been recrprocated when negatrve ethnrcrty spurred

vrolence rn late 2007 and early 2008

r69 S.. RepublE ot Kcnya Jud celComrn ssron or lnqurry nlo Tnb.lClash.s,n Ke.ya (Artr/um Comm ssLon) 19!8 al 27 - 31 r9
and 53 - 55
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1999 pp 16t170
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517 There were no government efforts to settle lDPs who were not from the Ktkuyu

ethnrc communrty when Mwar Krbakr was rn power lt appears that non-members of
the Krkuyu communrty, rncludrng large numbers of the KalenJrn, rhe Luo, the Luhya

and even Tanzanrans who were evrcted, especrally from Nakuru and Narvasha, were

not even offcrally recognrzed as lDPs, thanks to negatrve ethnrcrty and trrbal hatred

and anrmosrty that appear to pervade even high+ankrng government decrsrons

Commissions of lnquiry and Land

5I 8 Before rts formatron by law rn the year 2008, prevrous rndependence governments

had made a number of efforts to rnvestrgate land related rnJUstrces, sometrmes

drrectly and other trmes rn the course of rnvestrga ng other natronal maladres,

such as prevalent trrbal clashes The drscussron below focuses on lust a few of
those commrssrons of rnqutry

Select committee on issue of land ownership along the 1O-mile Coastal
Strip

5I 9 Tlre frrst natronal commrssron to rnvestrgate land-related problems rn the country

after rndependence was establrshed durrng the Kenyatta admrnrstratron rn 1976,

rn the nature of a Select Commrttee on the lssue of Land Ownershrp Along rhe

10-mrle Coastal 5trrp oI Kenya "' As the trtle suggests, the commrttee's mandate
wrth regard to land-related rnrustrces was lrmrted to the coastal area, speofrcally,
the 10-mrle Coastal 5tflp Establlshment of the commrttee and rts mandate was

premrsed on the recognrtron of the fact that

land tenure 5ystem along the ten-mrle Coastal Strlp along the Coast Provrnce has created

a lot of problems for the rndrgenous people 
'n 

that they are regarded as 'sq u atters' who
have no flqhI Io own lhal land "u

520 The commrttee was tasked wrth the responsrbrlrty of probrng the ongrn of the
problem and makrng recommendatrons to Parlrament on how to resolve the
problcms "perma nen tly" "'

521 Prevrous sectrons of thrs chapter have crted some of the commrttee's findrngs,

hereby summarrsed for purposes of analysrng recommendatrons made and

a75 R.pubhc o, Kcnya, ReNn ol lh. S.l.cl Conntne. onlhe lssue al L.nd aflnerchtpAlong the Tcn mlc Ca.srTlSlnp af Nenf
{gov.rnmcnl Pnnl.6, N. roDr Apni 197E) .l r

{76 Rlpublrc ol Klnya, Rc Ntl ol thc Sct cl Contu|. an the lssue al L.nd awnc5htp Along thc fcn nrte Co.st.l Stip al x?n! z
(governm.nl Pnnlels, N.robr Aprl 197E) al r
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determrnrng rl at all, any of the recommendations has ever been rmplemented

The commrttee found, that the Coastal Strp has the largest srngle concentratron

of landless people rn Kenya and thatrTs most of the landless lrve as'squatters:

Ircencees and unprotected tenants on prlvate or government land rn both rural

and urban areas at the Coast

522 The comrnunrtres affected by landlessness are mostly the Mtlrkenda, the

Pckomo and the Tarla ''o The orgrn of the problem of landlessness at the Coast

was traceable to the slave trade and control of tlre regron by Arabs, whrch, tn

subseq uent yea rs, was made worse by B nt rs h colon ra I poltctes, laws a n d pract tces

and drscrrmrnatron rn re-settlement programmes soon after tndependence'3n

523 The commrttee also establrslred that the problem of landlessness at the Coast rs

an emotrve rsstre,ol deserves urgent attentron, rs of natronal s gnthcance and needs

u rgent attentron 'r)

524 The rndependence constrtutron of l96l contarned sectron 75 whlch ruled out any

possrbllrty that hrstoflcal clarms would ever be the basrs of land drstrrbutron after

rndependence"J A presrdentral commrttee was establrshed rn 1972 to look rnto

land problems rn the 10-mrle Coastal 5tflp but the select commrttec was not able to

determrne what became of rts recommendatrons "'

5t5 The pattern of land orvnershrp slructure Jt the Co.rst has fundamentally
changed, ma rn ly as a consequence oI tou rrsm 'as C ha nges rn the structure of la nd

ownershtp rn the area wrll have a drrect bearng on the success or farlure of any

attempt to solve the rnrtral problem of landlessness however well-rntentroned
the effort mrght be'ru
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526 Mass evrctrons rn many coaS(al areas rn post-lndependence Kenya have rarsed

anew the old questron of the nature of the'squatters' tnterests rn permanent

tmprovements made by them on land,'r7 and the 'squatter' problem ts a ma;or

hrndrance to land developments rn the area."3

527. on the basrs of rts hndrngs, the select commrtlee made a number of recommendattons,

lncludrng the development on natlonal gutdeltnes on landlessness clarrfyrng how

exrstrng and future clatms of landlessness could be resolved "'

528 It also recommended the development of a natlonal land polrcy on landlessness

and rhe rmmedrate regrstratron of people clarm lg to be absolutely landless

at the Coast for evaluatron of therr clatms, based on natlonal gutdeltnes'e0

Further the commrttee called for urgent and accurate determrnatlon of the

amount of land avarlable for drstrbutton from the publrc and prtvate domarn

and tl're"' rmmedrate commencement o[ comptlatron of a nattonal data of the

absolute landless for purposes of redtstrlbutton of land'er The commtt(ee also

recommended the establrshment of a government programme for acqutsrtton

of land for settlement of the absolute landless only,o'qr and the establrshment of
an agrrcultural land trrbunal wrth power to, among other thrngs, ftx rent approve

qurt notrces, and assess necessary compensatlon for frxed tmprovements on

land "'

529 The Commrttee emphasrsed that rn order to gtve effect to tts recommendatlons,

personal econornrc advantages should not be allowed to frustrate nattonal goals 'et

Atthough the select commrttee's report was submtlted to Parltament, tt rs not easy

to determ rne wrtlr accu racy, the natu Ie of tm plementatton measures or mecha n tsms

that the goveflrment may have establls hed on the basts of the commrttee's fi ndrngs

because of absence of relevant lrterature However, perststence of landlessness
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and related Iand rnJUstrces at the Coast whtch only got worse tn subsequent years.

suggests that not much was done fo address the rssues

530, lt rs noted that some of the recommendattons that tlre commtttee made, for
example, mandatrng land control boards at the Coast to ensure that land rs sold
to the landless first and then to others wtth economtc rnterest'q6 may have been
overtaken by subsequent developments, especrally the substantral change rn the
pattern of land ownershrp tn Il'te area

53l However, other recommendattons that the commrttee made ma)i stlll be valrd

.rnd should be explored rn the contexr of recently-created en.rblrng law and
tnrplementatron rnstttutrons, especrally the Natronal Land commrssron The

recommendatrons rnclude the urgent and accurate determrnatlon oI amount of
land avarlable for drstlbutron from publrc and prrvate domarn and the tmmedrare
regrstratron of people clarmrng to be absolutely landless at the Coast for evaluatton
of therr clarms, based on natronal gurdelrnes

532 They also rnclude the tm medtate development of nattonalgurdelrnes on landlessness,

clanfyrng how exrsttnq and future clatms of Iandlessness coLtld be resolved, the
rmmedrate commencement of comprlatron of a natronal data base of the absolule
landless for purposes of redtstnbutton of land and establtshment of a governmenl
programme for acqursrtton of land for settlement of the absolute landless only
The Envrronment and Land Court already establrshed should exercrse power to
determrne clarms of a hrstorrcal nature rnvolvrng agrrcultural land

The Akiwumi Judicial Commission of lnquiry

533 The Judrcral commrsston of lnqurry lnto Tlbal Clashes rn Kenya (the Akrwumr
Commrsston)was establtshed rn 1989 by Presrdent Mor (byLegal notrceNo l3l2ofl
lulyl998) tornvesttgatetheethntcclashesthathadoccurredsrncelggt wrthavrew
to establLshrng and determtnlrg tl']e o grn, probable, rmmedrate and undertytng
causes of the clashes and actroits taken by thc polrce and other law enforcement
agencres wrth regard to any lnirdcnt of cnme arlslng out of or commltted tn the
course of the trrbal clashes.

534 lr was also mandated to establrsh the level of preparedness and effectrveness of
law enforcement agenctes in controllrng trrbal clashes and tn preventtng thetr
future occurrence, and to rnqurre tnto and investtgate any othcr matter that was
rncrdental to or connected wtth the foregorng ln addltton, the commtsston was

196 RcpublE ol K.nya Re.6d ot lhc Selecl ContDt lec on thc /ssu. or L.nd Owe.:hp Atong tb.- Tcn i,tlc Coastat Stnp ot Keny.
(Gov.r.m.nl Pnnl!.s Na,rob Apit 1976)at j2
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requtred to make recom mendations as necessary, rnclud rng prosecutton of persons

who partrcrpated rn the offences as well as ways and means that must be taken

to prevent, control or eradr(ate clashes "T Wrth the exceptron of one hearrng held

n comero, the Commissron conducted rts busrness through publrc heaflngs held rn

Narrobr, Mombasa, Nakuru, Krsumu and Eldoret."s

535 ln summary, the commrssron found out, among other thlngs, that slnce the

amendment o[ sectron 24 of rhe former constttutton to allow multr-partres rn Kenya,

there had emerged polrtrcal partles dangerously based on trrbal allegrances,"'q

thar ordrnary Kenyans regard themselves, hrslly as members of thetr tflbe and only

secondly as natronals of a country soc Trtbal clashes had occurred tn vtrtually every

provrnce rn Kenya srnce acceptance of m u lt t-pa rtytsnt, espectally around electton ttme

rn 'l 992 and 1997 5c' lt also establrshed that by the trme Kenya attatned tndependence,

trbalrsm was deeply rooted rn Kenya largely due to lack oI contact between the

ethnrc communrtres durrng colonraltsm, whtch subsequently led to brutal expulston

ol rn the form of ethn rc cleanstng, of members of certarn communtttes constdered as

outsrders by others and that rndependent governments have done lrttle to elrmtnate

or contaln tflballsm 50?

536 ln rts report, the cornmrssron elaborated the partlclpatton of the provtnctal

admrnrslratron ln the perpetratron of ethnLc clashes, stattng, among other thlngs

tl'lat oFficcrs rn the adrnI 5tratron turned a blrr)d eye to reprehenstble acts of

KANU leaders ln the mrsconceptron that tt was thelr duty to sustaln a continued

ascendancy of a polrtrcal party under whtch they had thrlved tn power 5'r

537 lt srated that they also d rrectly pa rtrctpated tn forcefulevrctlons of lnnocent Kenyans

who drd not belong to thelr ethntc communtttes,'o1 dtrected armed admtntstratton

polrce officers to bulldoze houses of tnnocent Kenyans and thereby subletted them

to poverty and destttutron 50' They also wrthheld vrtal securtty tnformatton that

would have averted tflbal clashes at the Coast and other parts of Kenya, rncludrng

the attack on Ltkonr polrce statton,50'condoned actlons of Dlgo youth who had

attacked Lrkonr polrce Statron, krllrng at least 10 polrce officers 5!7

a97 R.pubtEolKcnya Jud cral commrss ron ol lnqurry nlo TnbalClashes rn Kcnya (AkMUm Conlmssroo)wrs€slablsh.d,nl969by
Pr.srdent Mor (L.grl nolc. No 331? ollslluy 199!):l !

.98 Repubtrc ot X.n ya Judc al comm s sron ol lnqu,ry ,nlo l,rDal C l. sh. s ,n K.i ya (Arrwum C omm,s sron) was . slabl sh.d ,n 1969 by

Pr.s,dcnl [,{or (1.9e nolrce No 33] 2 ol I sl Ju y 199E) at 3

r99 Republc ol X.ny. Judo.lConrm ssron ollnqurry,qlo TrrbalCl.sh.s,n Kcnya (AiM!nr Commrssron) 1998 :l 2 2

5oo R.publrc ol X.ni. Judlc,alCo m,ss on ol lnqurry nlo Iabal Clash.s tr' K€ny. (Allwu|r'i Comm,ssron) 199E .t 23

501 R.p! bl c ol Kenya J Lrdrcial Com n,ssron o( lnqurry nlo Trrbal Clashes rn Kenya (r{( Lwu rnr Commrs sron) 1998 .l 25 & 26

502 R.p! bhc ol (enya, Judroal CommLss on ol ln qurry nlo rnbal Clash.s ,n Keny. (Atrwunn Comrn6 sron) 199E .l 26

503 RlpublcolKenyaJudo.lCommssono{11q!ryr.loTrbalClashlsn(enya(AllwumCommiss,on)199Eal29
5Ol Rcpubhc ol Kenya JudrcL.l Cornnnssron ot lnq!Iry rnlo Tr bal Cl.shcs n Keny. (Arrwurrr Commrssron) 1998 2t 30

505 R.pubhc ol (.nya Jud,oal Corrm sson ol liqury ,nro Tr bal Cl2sh.s n Keiya (AlEUm Comnr,ss,on) 199E al 30

506 Republ c ol Krny., Jud c,.l Comm ss,on ol ln qurry ,nlo Tnbal C la sh es Ln Xenya (Arrwu m C ornmrsslon) 199!.131
507 R.publc olX.nya JudcralCom,n ssron othqurry rnlo Tr balCl.sh.s rn Keiya (p'kflufl] Commrseon) 1998al31

1r2 t.it,,tlL-lr,i



538 5ome members of the provrncral admrnlstratron were also accused of remarnrng
partrsan when tflbal clashes broke out rn Gucha Drstflct,5's and matntarntng

a lukewarm attrtude towards addressrng real threats of trrbal clashes between
l99l and 20075F They delrberately declrned to undertake therr secunty-related

dutres and dutres related to marntenance and restoratton of law and order,5'0 and

perpetrated acts oFvrolence rncludtng burnrng peoples'hoLtses n collaboratron wrth

admrnrstratron polrce rn Nakuru and Kerrcho, a mong other places 'rr

539 These are lust a few of the rllegal actvrttes of officers servrng rn the provrncral

admrnrstratron whrch would lead to the conclusron that perststent ethnrc clashes,

rncludrng those related to land are due, largely, to the acts of commrssron and
omrssron of the provrncral admtntstratron

540 Although the commrssron's mandate drd not specrncally relate to land, rt drd

nvestrgate clashes a rrsrng as a resrr lt of confl rcrs over la nd and lhose affer trng land
ownershrp, occupatron and used part of tts mandate to deterrltne, "the orlgrn, tl'te
proba ble, the rmmcdrate and the u nderlyrng causes ofsuch clashes"lrr Also, d ur rng

rts rnvestrgatrons, lhe commrssron recerved rnformatron on matters related to Iand

and ethnrc clashes, whrch rt ably presented rn detatl rn tts report

541 Of stgnrficance to the TJRC are findrngs, arnong others, that the provrnctal

admrnrstratron partrctpated in forceful evrctrons of Kenyans rn many places

rnclud rng the Rrft Valley,'3 Certarn ethnrc communrtres, especrally rn tlre Rrft Valley,

expected and rntended the rntroduction of moymborsm to lead to the expulsron of
members of commrrnrtres consrdered as'butsrders" from the Rrf t Valley 5'r The rssue

of land rn Kenya rs often treated wrth fervent senttmentalttv and senstttvrty and ts

rn many ways, consrdered explosrve,, s Although the Constttutton guarantecs the
rrght of ownershrp of property anywhere rn the country, the peaceful co-exrstence
of the 42 ethnic communrtres that llve wrthln the natronal borders appears to have
been profoundly undermrned by drverse man made problems drrectly or rndrrectly
connected to land 5''

542 The Akrwumr aommtsston noted that developments rn the poltttcal arcna tended
to exacerbate rather than amellorate the sttuatton and by the same tol(en, ushered
rn such problems wrth far-reachrng rmpllcatlons for communtttes lrvrnq wrthrn
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Republrc or Kenye JudEr.l Commrssron o,l.qurry rilo Tribal Clashes r. K.ny: (AkNUnr Commrssron) r99E at iS - 36
Rep!blc or Kcny. Ju d,cral Commrssron or tiqurry rnto T. bat Ctashcs r. K.nya (AtEUmr Commrsso.) 1996 rt u
Re pr bhc ol X enya Jud crar Cornmrss on ol In qLrrry rnto Trrbat C ta shcs rl1 Keny. (Aklwum Commrss,on) 1 998 al 30
Repubhc ol Kenya Jud,cral ComnnssDn ot liqu'ry nlo Tr bat Cl.sh.s !n K.ny. (AlB!rr Comm6s,on) r99B et r9
R.pub[colXEny.JudErarCommlssonolInqu,ryrnloTlbatCt.shcs,iKeny.(AklwumComm,ssron)19S8al5t
RcrJUb[c o( K.nya Jud cr.lCommrssDn ot Inqu,ry ]nto Trba Ctash.s rf Kenyr (Aklw!m Cohmrssron) 1998 at 53
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multr-ethnrc farm settlements 5" lt stated that some trlbal confllcts stemmed from

the pre-rndependence era, whtle a host of others emanated from government

polroes and programmes 5r' A lot of land was taken away from the Kalenlln ln

the Rt[t Valley to settle members of other ethnlc communltles and as the Kalen]ln

populatron rncreased, many were rendered landless, lrvrng rn consptcuous poverty,

whrle members of other ethnrc communrtres exclustvely occrlpled the most fertlle

arable rarn-fed lands.s'e

543 The commrssron's report detalled a number of cases of forceful evlctlons of

members of parttcular communltres, rncludrng the Luo from Buru and Thessalla

farms rn Kerrchos2o and the Krkuyu from Enoosupukta 52r lt also elaborated, tn a whole

chapter on land and polrtrcs as key determrnants of trrbal conflicts, land tssues whrch

underlre trrbal wars between the Sabaot and the Luhya ln !ryestern Kenya, explarnrng

the rn)ustrces commttted agatnst the 5abaot ln terrns of rllegal ahenatton of thetr

land [p 10-13 tiled Lond ond polttrs at Cenlre of Choos n Western Kenyo)

544 The commrssron establrshed that the Sabaot land problem was addressed durrng

the colonral pertod tn 1932 when the Carter Commlssron recommended that

the communrty be granted 80 000 acres of land on the slopes of Mount Elgon

behrnd and above the forest reserve Another 40 000 acre5 rn the moorland area

wh rch they already occupted was to be added to them, but the recommendatron

was never consrdered when the tndependent governmenl frnally acqutred and

turned certarn former whtte settler farms ln Trans Nzola lnto settlement schemes

open to all Kenyans to purchase 5rr Thts, the commlsslon states, was the genesls

of the never-endtng Sabaot wars 5'i The commtsston found out that the Sabaot,

to date, consrder the farms tn Trans Nzoia as part of the 80 000 plus acres of

land whrch the Carter Commissron had proposed should be set astde for thetr

exclusrve use and occupatlon rn compensatlon for the land they lost to the whrte

setilers tn Trans Nzola 5"

545, The commrssron further establrshed that because the lssue of the Sabaot's land

was not addressed by the post-rndependence governments and whrch lssues had

been pendrng for a long ttrne, were explolted by the Sabaot at the rntroductron of

multr-party polrtrcs to evlct the r'lon-Sabaot {ron'l the area for polttical garn 5r5

5r7 Rcpubhc ol K.nya Judrc al Comm sson ol lnqt ry nlo TrLbal Clash.s n K.ny. (Arrwumr Cornmrssron) 199E.1 51

51! R.publc o, Kcnya, J!d oal Comm st,on ol lnqu ry nlo Trrbal C lsh.s n Kenv. (Alrwurnr Comf,Ission) 1998 al 5a

519 Rlpub c ol Keny. JLd o.l Cornm,ssron ol li qury ,flo T bal C l.sh.s rn (c nI. (AINUmr Commrssrcn) 199C .l 55

520 Republ c ol Kenya Jud oal Commrss on ol lir qurry rnlo Tr,b.l Cl. shcs rn K.nva (AkNUm C ommrs sron) 1998 al26 - 33

521 R.publrc oi K.nya Judroal Comm,sson ol lnqu,ry ,nlo Tr bel Clrshes rn X.nya (ArNLr.'L C oflrm6 slon) I998 al 51

522 R.p! b[c ol Kcnya JudcEl Commrss on ol lnqu ry nlo Tlbal C lasncs n Kcnva (Al8!mr Commr snon ) 1 990 al 1 3

523 Rcpub|c ol K.ny a Jldro.l Commrs slon ol lnqLrrry nlo Tr bal Cl.shc s ln Kenve (Akrwu mr Commrssron) 199! at 1 3

52r Rlpubl c ol K!ny. Jud oal C omm s son ol Inqurry rilo lnb2l ClashEs n (eny. (Arrwumr Con'rntssron ) 1990 al r3

525 Replblc ol Kcny. JudoatCommLssonoilnqurryrnloTnbalClashcsLnK€nva(P'.\r!iLrrnrCofmssron)1990aI12E13



546 The commrssron made a number of recommendatrons specrFcally related to the
elrmrnatron of trrbal clashes, rncludrng the rnvest rgatron and prosecutron of n a med

secuflty agencres due to therr rnvolvements rn the commrssrons and omrssrons that
fueled tnbalclashes ln addrtron, the Akrwum rComm rssron made recom mendatrons

that would reduce or elrmrnate land-related rnlustrces that also fuel trrbal clashes.

ln thrs regard, rt stated rhat

(r) srnce Iand ownershrp and use rn the varous clash areas was grven as one of
the causes oF conflrct and lnbal claslres, the government s hould enrbark on

an ambrtrous programme to rssue trtle documents to all persons who were

erther allocated land there by the qovernment or uvho bought the same

front prevrous owners but havc not got trtle, to mrnrmrze la nd drsputes and

conflrcts rn the areas,! n

(tt) the government shoLrld protect and respect nghts over land,

(rrt) rn order to r'rsntre confrdence n the government, all of the people who
wcre drsplaced duflng tnbal clashes should be re-scttled,

(rv) trrbal-based settlements should be drscontrnued, and that

(v) the publrc should be cducated on land nqhts,5rr

547 It rs proposed that recommenda ons of the Aktwumr Commrssron should be

carefully evaluated rn lrqht of the provtstons of the 'new'Constttutron and the
recently-enacted land laws One of the most tmportant polnts that emerges, as a

findrng of the AkrwumrCommrssron ts that somc ethntc communtttes ln Kenya are

" ready for the rntrodu(tron of molrmborim whereby every person wrll be requrred

to go back to hrs motherland"lrr The perceptron and expectatton of Kenyans,

bolh at rndependence and several ycars after rndependencc was that wrth the
rntroductron of a regronal government, regtons would have absolute control over
land wrthrn therr JUrrsdtcttons for purposes whrch appear to be, among others,
to recover or restore the lands that they lost The posrtron appears to have beer.r

guaranteed by Jomo Kenyatta rn hrs remarks lust before tndependence as stated
prevrously rn thts chapter

548 5o firmly rooted rn the bellef that regronalrsm would provlde structrlres to remove
persons and communrttes consrdered as outsiders from other communttres'
homelands that ot\c metnber of the Kalenlrn communtty once remarked that

525 RepudE ol Kcnya Jidloal ColM,sstm or Inqurynto TnM CLshcs ,n K.nya (Arsr,m Ccnm sso.) t 9!B Chapier Four at 2
527 R.p!b[c ol Keny. Jld,oal Cornmrsson ol lnqr]rry nlo Trbat Ctashes rn Kenya (A|lwlm ConmLssron) 199E Chapler Frve

(Recomm.ndalronsl al2
52! Repubhc o{ Keiya Jud,cral Commss on oi tnqurry Lnto Tnb.l Clash.s ,. K.nya (AkNUm Commrss on) r99! at .9

115



Once we rntroduce molrrnbo rn Rrft Valley, all outsrders who acqurred our land wrll have

to move and then leave the same land to our chrldren 5"

549 Now that regronalgovernments are berng 6rmly establrshed on the basts ofpermtssrve

provrsrons of the 2010 constrtutron, what mechanrsms does the government have

to ensure that exclusronrst tendenctes and practrces that were expected to be

facrlrtated by maTlmbo,5m are not manrfested tn the new maTrmbo (reg ro ns/cou nttes)

governments? Could tmplementatron of any of the foregorng recommendattons

help to avert moymbotsm, wtth rts ortgtnal tntent, tn relatron to land or should new

and rnnovatrve mechantsms be devtsed to hold the country togetherT

The Ndung'u Commission of lnquiry into illegal/irregula r allocation of
public land

550 The Ndung'u Commrssron was establrshed by Presrdenr Mwat Ktbakr by the Kenya

Gdzelte Notrce No 45 59 of 30 Ju ne 2003 to lnq urre rnto rllegal or trregular allocatron

of publrc land and lands reserved for publrc purposes to prlvate tndtvtduals

and corporatrons The commtsston was mandated to prepare a ltst of lands so

rrregularly acqurred, collect and collate data on the nature and extent of unlawful

or trregular allocatrons of publrc land and ascertatn the ldentttres of perpetrators,

rncludrng publrc of6crals The commtsston was to make recotnmendatrons on legal

and admrnrstratrve measures for restoratlon of the lands to thelr proper tltle or

purpose sro

551 Obvrously, the focus of the commtsston was rllegally or rrregularly alrenated publrc

land, The mandate of the commrssron dtd rrot extend to tllegal altenatron or

acqursrtron of pflvate land by prtvate rndrvtduals and entrtles Also, an analysrs of

the commrssron's report lndtcJtes that although tn the tntroductlon, rt pre5ented

rnformatron rn relatron to land of a htstortcal natule, stattng brrefly, for example,

publrc land under Afrrcan tenure [p2] sr.rme of the laws tntroduced rn the colonral

perrod to provrde basrs for alrenatton of land by the colonralrsts Ip3l, polrcy and

admrnrstratrve changes tn relatton to land after 19a8 [p3], the practrce of land

allocatron after 195'l and the legal posttton regardtng allocatton of publtc land

before and after rndependence, rt did rot present a detalled analysts of extsrrng

land alrenatron problems rn a hlstortcai,:ontext

552 lt rs noted and apprectated that the Ndurrg'u Commlsston report presents

numerous cases of rllegal altenattons of publrc land, but lts analysls was, rn the

529 Rcpublc ol K.ny. Judrc al C ommlsslon ol lnqu,ry rnlo Trbal Clasll.s rn Klnya (Ak wLrnr Com nssron) 1998 al a9

530 R.pubt,c olKcnya Rcponollhe Commrssronol ln qu,ry ,nro Ih. lll.gaulrr.gul2r Allocat on or Publlc L3nd (Ndu.q'u Comrn,ssron



absence of any rndrcatron of scope of \'|,/ork In terms of trme or perrod of coverage,

focused on the Mor admrnrsrratron, wrtl'rout stmrlarly presentlng cases of rllegal

alrenatrons of publrc land that occurred dunng Kenyatta's admtntstratton Thts

observatron, rn the absence of any explanatton why the commtsston never

consrdered cases of rllegal land alrenatron that occurred durrng Kenyatta's era,

helps to understand that there are more cases of tllegal altenattons of publrc

land that should be rncluded rn a broader scheme of government lo address the

problem as a whole ln any rase, the commrssron completed rts rnvestrgatlons

of land-related rrrequlalltres and rllegalrtres rn 2004, leavrrg cases of rllegal

acqursrtron and use of land that occur rn Kenya on ;l darly bas s, from 2004 to

date, outsrde of rts purvrew

553 lt has also been stated the commrssron focused rts work on publtc land wrthout
rnvestrgatrng, rn a hrstorrcal perspectrve, cases of rllegal altenatton of prrvately

owned or occupred land whrch has been one of the causes of devastattng ethntc

clashes, not to mentron landlessness, under-devcloprnent and de5tttuttor] tltat has

resulted therefrom

554 The gap rn rnformatron had to be 6lled by the TJRC, not only as a matter of

executron of rts mandate, but also to rnvestrgate, gather and present detatled

rnformatron as much as possrble to provrde the basrs for rncrsrve understandtng

of the orrgrns, nature and magnrtude of the problem, whrch have to be very well

understood rn order for responsrble government agenc,es to knott,,ryhat krnds

of measures or sclremes could be devrsed to best address thenr lt would not be

honest to recognrse the lrnrtatrons of the Ndung'u Commrssron's work wrthout

srmrlarly acknowledgrng the tremendous work that the commrssron undertook to

rnvestrgate and subsequently, produce a relrable source of rnformarron on rllegally

acqurred publrc lands that could provrde basts for botl'r pnvate and publrc entltles

to make rnformed decrsrons on transactrons relalrng to land

555 Wrthout legal challenge to specrFc aspects of thc NdLrnq'u Commrssron's report,

rt remarns one of the few valuable oFficral documerts that one \ruould rely one,

for example, to determrne whrch land would be rrsky to purchase, havrng been

rrregularly or rllegally acqurred from the publrc domarn The report has also

formed the basrs of government actrons to recover prLvate la nds tlrat were rllegally

acqurred from the publrc domarn lt has also prompted, rn a feu,cases, the voluntary

return or restoratron of publrc lands that were rllegally acqurred by pnvate enttttes

Moreover, the commrssron's report was also found useful by the TJRC rn valtdatrng

some of rts own findrngs that have been presented rn varous sectrons of thrs

cha pter on land
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556 For all the foregorng reasons, the Ndung'u Commrssron's report should be carefully

evaluated, together wrth thrs report, by the Natronal Land Commissron and other

government agencres that wrll have the responsrbrlrty to address all cases of
land-related rnJustrces to provrde permanent solutrons. Herern below are some of
the 6ndrngs and recommenda ons of the Ndung'u Commrssron that should be

carefully evaluated rn lrght of detarled rnformatron avarled by the TJRC

For all the foregorng reasons, the Ndung'u Commrssron's reporr should be

carefully evaluated, together wrth thrs TJRC Frnal Report, by the Natronal Land

Commrssron and other government agencres tha( wrll have the responsrbrlrty

to address all cases of land-related rnrustrces to provrde permanent solutrons

Herern below are some of the findrngs and recommendatrons of lhe Ndung'u

Commrssron rhat should be carefully evaluated rn lrglrt of detarled rnformatron

avarled by theTJRC Clear provrsrons of law, rncludrng sectrons 3,7 and l5
of the Government Land Acl were flouted as personalrtres, rncludrng senror

government offioals, partrcrpated rn land grabbrng 5rr Offrcrals of local

authofltres rn vaflous parts ofthe country rn collaboratron wrth those wrthrn and

outsrde of government, partrcrpated rn numerous cases of rllegal acqursrtron of
govcrnment land, especrally through the means of letters of allotment.srT

Unauthorrzed persons, rncludrng drstrrct commrssroners and provrncral

commrssroners took part rn rllegally allocatrng publrc land to themselves and

tllerr cohorts 5Jr

5ome of the rllegally acqurred publrc lands have been allocated to drplomatrc

mrsslons, contrary to the Vrenna Conventron on Drplomatrc and Consular

Relatrons'r" The government establrshed settlement schemes for the landless

but land therern were drstrrbuted to undeservrng people 5" Many parcels of
land reserved for publrc utrlrtres have been alrenated and allocated to pflvate

rndrvrduals and entrtres sruThe phenomenon of land grabbrng rn Kenya rendered

the percerved sanctrty of land trtle a myth 5r7 Past efforts to reclalm publrc land

I

531 Rcpubhc olKcnya, Repon ol lhe Commissrcn ol lnqurry rnlo lhc lllcgallrregular Allocallon ol Publrc Land (Ndungu Cornrnrssron

2oc{tar 7

532 RcpLrbhc o! Klnya Rcpo( ot lhe Comflssrcn ol lnqurry ,nlo ihc lll.gaulrrcaulal Allocllron ol Publ,c Land (Ndunq u Cornmlssron

20Or)al 1l - 15

533 RepuL[c olKe,rya Reporl ollr,e Cofnnrssro. ollnqur] rnlo the lll.gal/llrcgul.r Allocal or ol Publrc Laod (Ndurrg'u Cornir,ssrcn
200r) al 11

!3. Rep!Dl,c 0, K.iya Repon ol rhe Com,nssrcn ol lnqurry,nlo th.lllegsrl.r.quh Alocalron ol Publc Lano (Ndung ! Co ]m,sson
200a)al 1E/

535 R. pu bl,c ol Krnya R.po n of rh. Cornrn,ssron ol lnq! ry rnlo he ll cgal lrrEgul.r Alloca [on ol Pub c Land ( Nd! n g Lr Commissron
200.) er 126 - 127

536 Rcpu Olic ot Klnya, Rlpon ol he Comm ssDn ol lnqu,ry rnlo lhe llllg.l/lrr.gular AJiocatron ol P ubl,c Land ( Ndun 9 u Comrnissron

20or) 21 128 - 132

537 R.p!bhc oiKcnya Reporl olrhe Cornrnsslon ol lnqurry nlo lhe llllgaukr€gu l.r AJlocal,on olPub|c Land (Ndungu Cornnrssron
2c0l)ar 15 - 16



did not bear fruit due to what may be described as official lethargy or lack

of political will to do so.t'i Although the phenomenon of land grabbing was

known to the public in general. its exact nature and extent was not known to
the public.tre

557. The gap in public information was frlled, in relation to public land, by the
Commission's publication of two volumes of approximately 800 pages detailing
cases of illegal acquisition of public land in virtually every part of the country,
including protected wildlife areas, land for public schools and ADC farms, among
many others. For the first time in Kenya, the commission also provided the
public with names of individuals and entities that illegally benefited from public
land.to"The Ndung'u Commission made valuable recommendations that offer some

of the practical approaches that should be taken to address land-related injustices,
including those relating to public land. lt recommends that all land allocated in

settlement schemes which were made to people who were, at the time, public officers,

members of Parliament, councillors, political operatives Jnd other undeserving
people at the expense of the landless and contrary to established policies and
procedures, should be revoked. The lands in question should be repossessed and

allocated to the landless.sl'

558. The possibility of the exped itiou s implementation of th is recommendation should
be explored, in the lig ht of more information availed by the T.,RC. A probtem that
is likely to arise, which should be anticipated and measures designed to address
is that of bonafide purchaser for consideration, without notice of the illegality,
Mechanisms should be designed to address cases where lands illegally acquired
have subsequently been sold, especially to individuals who purchased it without
notice of illegalities attendant to the first title, in order to avoid exposing more
people to what may be perceived as another form of land-related injustice.

559. The commission also recommended that all public officials, especially those in the
department of settlement, who facilitated illegal allocations of land in settlement
schemes should be investigated and prosecuted where offences were committed
by them in the process of such allocations.5,2 These recommendations should be

538 Republ'c o, (enya. Repod ol lhe Commrssbn ot tnqu,ry into lhe Itegalrregutar Alo.:lron or pubtrc Land (Ndung.u CommrssDn
2004) al 17 E 18.

539 Republic ot Xenya. Repod ol lhe Commissor of lnquiry 6io lhe lllegal/l(egular Allocarron ol Pub|c ta.d (Ndungu Cohmrss,on
2004) al 19.

510 Rep! blic ol Kenya. R€porl ol lhe Commrsson ol lnqurry rnlo lhe lllegal4regular Alloc;lron ol PLlb[c tand (Ndung'! Commissrcn
2001). Anneres. Voume I and ll. See, atso. peges 93 - r08 ot the Repon

5! 1 Republc ol Xenya Repon ol lhe Commission ol lnqurry 1610 lhe lllegalnregular Allocatroll ol Publc Land (Ndung'u Commission
200!)aI36

512 Republrc or Xenya. Reporl ol lhe Commission ol lnqurry inlo lhe lllegallr.eqrrlar AJlocalion o, Pubhc tend (Nd!ng u CommissDn
2004) al r37.
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tmplemented rn the lrght of Chapter Srx of the Constrlutlon whtch renders such

offcers unft tor pubtrc servtce The Ndung'u Comrntsston also recommended the

establrshment of a land trtles trtbunal,t'r the second trme a land tltles trlbunal was

proposed, the first was made by the select commrttee ln 1978 The proposal should

be evaluated rn the hght of establtshment of the Envtronment and Land Court,

espeoally to determine whether cases proposed for a land trtles trrbunal would

adequately fall under rts lurrsdrction These recommendatrons should be evaluated

and where surtable,e' rntegrated rn a broader scheme of redress acttons proposed by

the TlRc

Other land reform initiatives in Kibaki's administration

560 Mwar Krbakt ascerrded lo power as the thrrd Presrdent of Kenya rn 2002 through a

poputar vote on a Natronal Allrance Ratnbow Coalttron (NARC) party tlcket that saw

the end of close to four decades of KANU rule ln terms of the land questton, Ktbakt

was faced wrth stmtlar tand tssues and challenges that were encountered durlnq

the prevrous regrmeS

561 One of tlre hrst challenges that the Krbakr admlnrstratlon faced when rt came to

power rn 2003 was how to deal wrth the hlstorlcal clalms over land that were not

resolved at Lancaster and rematned unresolved throughout the Kenyatta and Mol

admrnrstratrons ln addttton to the estaEllshment and operatlonalrsatron of the

Ndu ng'u Commrssron already elaborated, the followrng rn ltlatlves were u ndertaken

dufl ng hrs admrnlstratlon

562 The rnrtratrves rncluded formulatron ofthe NatronalLand Polrcy, completron ofrhe

constrtutronal revtew pro(ess c u lmlnat tng ln the adoptlon of a new Constttutton

wrtl'r key provrsron s of land ela borated rn su bseq uent sectrons of thrs TJ RC Report,

a ppo rntment of new Mtnrsters of La nds and Settlement tnclud tng Amos Ktm unya

and James Orengo who showed wrllrngness to revoke rllegally acqurred trtle

deeds and the prosecutron of key personalrtres rncludrng Wrllram Ruto, Wtlson

Gachanla, Joshua Kulet dnd Sammy Mwalta over land-related offences 5'5

563 Further, rn 2005, a FoIest Act was eventually enacted, to help secure the coun(y's

remarnrng forests and encourage commerctal forestry lllegal Ioggrng was

reduced and some parts of Karura and Ngong'forests repossessed, although

the Krbakr admtnlstratton Sooner or later proved more reluctant to act when

5a 3 R. pu b|c ot Klnya Rrpon ot lh. Commrssion ol lnq! ry rnlo lh. lllcgal kr.gular Alloc.lron ol Plblc L and (Nd! ng u Cofinns son

2004) 21 1!! - 199

5aa Sec R.pubtc ol Kenya Rcporl ot the Commrsson ol liq!ry rnlo Ih€ lll.gal/lrr.gular Alocal,on ol Publc Land (Ndungu

Comnnssron 2OOl) al 1E6 - 2OO ehrch d.l.rls lccomrn.ndahons ol lhc Commrssron

5a5 S.. lor.ra pl! D. ly Nahon 16Apnl 2004 onhne ed,lion
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polrtrcrans and senror offrcrals had been allocated the land A number of land laws

were also passed, Includrng the Land Act of 2012 whose detarls and stgntftcance

are presented rn the next sectron of thls Report

564 Durrng Krbakr's regrme, the lhen Pflme Mlnrster Rarla Odrnga also took a courageous

step rn confrontrnq land-related rssues tn the Mau Forests complex rn Narok North

He based aclrons to restore the health of the forests on the plausrble argument

that Kenya's declrnrng rarnfall was marnly caused by the destructron of forest water

catchment areas around Mau and other water towers Hls argument attracted

the support of some external development partners and development agencles,

rncludrng the Brll Clrnton Foundatron Through thrs rnstrtute, the government

formed a task force to revrew the rrregular/rllegal allocatron of Iand rn the [lau

Forest and to restore the health of the forest through a re'afforestatron programme

565 The rnrtratrve should have been complemented by actron on the part of the

Mrnrstry of Lands and Settlement to frnally re-settle men.\bers of the Ogrek

commu n rty who we re cla rnr rng re srde n ce ln tlre protected a rea Oppo5ttton of tl'te

restoratron of [4au Forests by the very mrnrsters of government tl']en, Includrng

Wrllram Ruto, who rs now the Deputy Presrdent of Presrdent Uhuru Kenyalta,

srgnal lhe need for unanrmrty rn the desrgn and tmplementatron of government

programmes'5'o The challenge for the new government ts to sustatn efforts that
have, so far, been rmplemented to genurnely address land-related tssues, whtle

also rmplementrng recommendatrons of thrs T.JRC Report, alongsrde others,

rncludrnq those made rn the Ndunq'u Commrssron's Report, as approprrate

Conclusion

566 The bulk of the statenrents and memorandunr, more than 40 percenr, that the

Comm rssron recerved related to land grievances and drsputes There are close ltnkages

between land rnJUstrces and ethnrc vrolence rn Kenya More specthcally, land related

rnlustrces are promrnent factors that precrprtate vrolence between and wrthrn ethnrc
(ommunrtres rn Kenya Srnce rndependence, there has been no genurne poltttcalwtll

on the part of the state to address gnevances and drsputes relatrng to land Policy

rnrtratrves have more often than not farled to address the root causes of land related

gflevances and drsputes As such, one thrng rs clear, the stabrlrty of Kenya depends

to a great extent to the wrllrngness of polrtrcal actors to address tlrese gncvances

and drsputes The creatron of the Natronal Land Commrsston rs a step rn the nght

drrectron But thrs step must be backed by genurne commrtmdnt to support tts work

515 Spe Da,ry N.no- l'' Nov.nb.'2009 o1-hncedrror
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CHAPTER

Economic Crimes and Grand
Corruption

2

lntroduction

This Chapter focuses on the phenomenon of corruption, the causes and effects

of corruption especially on the citizenry's enjoyment of socio- economic

rights, efforts made in Kenya to combat corruption, the challenges faced, and

institutional, administrative and legislative measures that may be put in place to
address its violation of the economic rights of Kenyans.

TheTruth,.Justice and Reconciliation Commission (the Commission) was empowered,

amongst other functions, to establish an accurate historical record of violations and

abuses of human rights and economic rights inflicted upon persons by the state,

public institutions and holders of public office between 1 2 December 
,l963 

and 28

February 2008. The Commission was required to achieve this through investigations

and holding of public hearings in order to establish the causes, nature and extent of
these violations.

The specific mandate to look into economic crimes is found in Section 5 of the
Truth lustice and Reconciliation Commission Act (TlR Act), whlch outlines the

objectives ofthe Commission. Section 5(d) provides for investigation ofeconomic
crimes, including grand corruption, and the exploitation of natural or public

resources. Upon completion of investigations and hearings, the Commission

is required to make recommendations with regard to policy, prosecution of

3
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vtolators of human and economrc rrghts, and any rnstltuttonal, admlntstrattve
and legrslatrve measures that may be put rn place to address these vrolatrons

The followrng rssues are consrdered rn the Chapter defrnrtron of economrc crrme
and grand corruptron, causes and effects of corruptton, the ltnkage between
grand corruptron and gross vrolatron of human rrghts. rnrttattves to combat
corruptron rn Kenya srnce 1956; the antr-corruptron legal framework rn Kenya,

recent legrslatrve developments on leadershrp and rntegnty, the magnrtude and

scale of grand corruptron rn Kenya; challenges of frghtrng corruptron tn Kenya
(legal, rnstrtutronal, polrtrcal, etc Recommendatrons are provrded ar the end,

Definition of Economic Crimes and Grand
Corruption

The TJR Act drd not deFne ecor'romrc cflmes or grand corruptton The Commrssron

therefore resorted to definrtrons provrded for rn relevant tnternattonal and
regional rnstruments to whrch Kenya rs a signatory, and the relevant domestrc
laws Addrtronally, rt became rmperatrve to consrder definr(rons used by other
rnstrtutrons that are actrvely rnvolved rn combatrng corruptton, for example the
World Bank and TransL)drency lnternatronal

ln order to comprehend the meanrng of economrc crrme a nd gra nd corruptron, tt rs

essentral 6rst to try and understand the phenomenon of corruptron generally, and
the spec frc types of corruptron referred to as grand corruprron, petty corruptton
and systemrc corrup(ron, An attempt wrll also be made to understand economrc
(flrnes as they are defined under the Kenyan law, and how they drffer from
corru ptron offences

The meaning of corruption

There rs no srngle, comprehensrve, unrversally accepted defrnrtron of corruptron,
and there are many defrnrtrons grven by drfferent scholars, tnstttu(tons,
practrtroners and wllters Attempts to develop such defrnrtron rnvarrably

encounter legal, crrmrnologrcal and rn many countrres, polrtrcal problems Thrs rs

largely due to the broad nature of the phenomenon and the fact that rt ma n rfests

rtself rn varrous ways, dependrng on the culture of the socrety where rt rs taktng
place Srnce the nature and effects of corruptron are untque to each country and

socrety, rt rs therefore not possrble to confrne rt to one partrcular set of facts or
c rrcu mstances

5

6

7
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8 The drffrculty rn defrnrng corruptron vras evrdent durng tlre negottattons of the

Unrted Natrons Conventron Agarnst Corruptron (UNCAC) rn 2002'Accordrng to

rnformatron contarned rn the UN Antr-Corruptron Toolkrt, when the negotlations

bega n rn early 2002, one optron u nder co nsrderatron was not to deftne corru pt ton

at all but lrst specrfic types or acls of corruptron Proposals to requtre countrres

to cnmrnalrse corruptron marnly covered spec rf c offences or groups of offences

that depended on what type of conduct was rnvolved, wh ether those rmplrcated

were publrc offrcers, wl'rether cross border conduct or foretgn olftctals were

rnvolved, and rf these cases related to unlawfrrl or rmproper enrrchment )

Nevertheless, many specrfic forms of corru ptron are clearly deh ned and understood,

and are the sublect of numerous legal or academrc definrtrons Many are also

crrmrnal offences, although rn some cases governments consrder that specrhc

forms of corruptron are better dealt wrth lry regulatory or crvrl law proceedrngs

Althouglr the vafled definrtrons emphasrze varyrng elerlents of (orruptron, they
generally acknowledge corruptron as drshonest behavrour wherc rndrvrduals or

groups of ndrvrdLrals abuse publrc office for prrvate profit

9

r0 At the rnternatronal level, the Unrted Nalrons Conventron Agarnst Corruptron
(UNCAC), to whrch Kenya rs a srgnatory, does not dcfrne corruptron. ln Chapter
3 Artrcles l5 to 24, rt lrsts crrcumstances or srtuatrons that rould constrtute
corruptron The ConvenUon requrres each State Party to adopt legal measures

to establrsh certarn crrrnrnal offences, rncludrng brrbery, cmbezzlement,
mrsappropnatron or other drversron of property by publrc offrcrals, trading rn

tnfluencc, abuse of [unctrons, rllrcrt enrrchment, brrbery rn the plvate sector,

embezzlement rn tlre pnvate sector, money la u nd errng, co ncealmenr oI prope rty
obtarned as a result of any of those offences, and obstructrng ,ustrce These

provrstons reflect the tendency of rnternatronal bodres to regard offences of
corruptron as rncludrng offences beyond the confrnes of brrbery as popularly
understood

ll Wrthrn the Afflcan contrnent, the Afncan Unron Conventron On Preventrng and

Combatrng Corruptron (AUCPCC), to whr(h Kenya rs also a srgnatory, descrrbes

corruptron as solrcrtation or acceptance, drrectly or rndrrectly as by a pu blrc ofhcral

or any other person of any goods of monetary value or other benefit such as a

grft, favour or advantage for hrmself or herself or for another person or entrty tn

exchange for any act or omrssron rn the performance of hrs or her functrons

1 Th. Glob.l Prcqrrm m. Ag.rnsr CofiLrplo. UN Anl, CorLrpl,on Toolti 3'i Edrlron V.nna Septcmb.( 2O0r
2 for a d€larlcd drsctrssron ol lhc allcnpls mad. lo d.rnc coruplron s€e lh? tlN llaoual on Ant, Co.rupton Pot,cy Pr4 ll
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Transparency lnternatronal, one of the global organtsatrons actrvely rnvolved tn

the fight agarnst corrup(ron, has defined corruptron as the "mrsuse of entrusted

power for prrvate garn"The definrtron reflects the current approach to the Ioprc,

but rts usefulness rs debatable lt has the advantages of srmplrcrty as rl embraces

offences of corruptron stnctly so-called, and related offences such as m rscond uct rn

publrc office, extortron, embezzlement, fraud and theft whrch are drstrnct offences

Although these are drstrnct offences, they are usually commrtted ln the course of

corruptron The World Bank, on the other hand, defines corruptron as the abuse of
power for personal garn or for the benefit of a g rou p to whrch one owes allegrance

ln Kenya, the Antr-Corruptron and Economrc Cnmes Act of 2003(ACECA) does

not defrne corruptron but outlrnes conduct that would constrtute an oflence of
corruptron. The Act strpulates that corruptron means an offence under secttons

39-44,46 and 47 of the Act, and cerlarn other wrongs The wrongs as lrsted under

sectron 2 of the Act are breach of rrust, an offence tnvolvrng drshonesty rn relatron

to taxes or electrons to publrc office The offences enumerated under secttons

39-44, 46 and 47 are bnbrng agents, secret rnducements for advrce, decervrng

prrncrpal, conflrct of rnterest, rmproper benehts ro trustees for apporntment, brd

rrggrng, abuse of office and dealrng wrth suspect property

ln what rs seen as a ma,or rn'rprovement and devratron from the other legal

lnstruments at both tnternatronal and regronal levels, the ACECA creates and

defrnes a speoal category of offences referred to as economrc cnmes Greater

detarls of the meanlng of economrc crrmes wrll be explatned rn a later portron

of thrs chapter when defrnrng the ternr as rt relates to the major concept of

corruptlon

Grand corru ption

The term grand corru ptron rs used to descrrbe cases where massrve personal wealth

rs acqurred from States by senror publrc officrals usrng corrupt means r lt artses

mostly where hrgh offcrals have power over the granung of large publrc contracts

andalocal agent recerves a commrssron tf the transactton rs won lt has three matn

cfltefla srze, rmmedracy of rts rewards dnd mystrfica(ron The more techntcal and

corrplrcated J transactron rs, the less lrkely rt rs that questions wrll be asked Some

of rts key nrechanrsms have been fully de;crrbed tn George Moody Stuart's book,

Grond Cofiuptrcn n Tl)td World Development

3 Reporl ol lhc Anlr-Corrlplon Workrng Gloup ol lh. Socr.ly forAdvancad Legal Sludres 'Bar*,rg 0,, Coiuplton The

LcgzlResponst, ncsol Those Who Handle the Plcceecls of Coflupton' February 2002

1 Brrl,n Transpareicy lnl.rn.ltonal, 199a



Another good example of grand corruptron rs the embezzlement and

mrsappropflatron of state assets by the late Nrgerran Presrdent Sanr Aba(ha
ln addrtron to takrng hefty cuts before approvrng contracls, he srphoned off
fortunes from sales of Nrgerran crude orl as well as drvertrng huge sums from
four state- owned orl refrnerres leavrng them rn near -total collapse u

Petty corruption

18 Although the focus ofthrs chapter of the Comm ssron's Report rs grand corruptton,
rt rs rmportant to al50 understand the othcr type of corruptron commonly rcferred
to as petty corruptron Petty corruptron, as the term rmplres, nray rnvolve small
amounts and JUnror officrals but rt also has a huge rmpact on people's enloyment
of therr basrc nghts lrke the nghts to water, health, food, clothrng and shelter lt
cannot therefore be rgnored or wrshed away rn drscussrng the phenomcnon of
corruptron Admrttedly, a drscussron of grand corruptron wrll not be complete
wrthout mentronrng the correspondrng petty corruptton

r6

17

19

20

The Socrety of Adva nced Leg a I Stud res Ant r-Corru ptron Workrng Group conclu ded

that grand corruptron rnvolves two marn activrtres bflbe payments and the

embezzlement and mrsappropflatron oI state assets The bnbe can erther be a

drrect payment rn return for sholvrng favour or payrnent of part of the proceeds

of a contract granted as a result of the bnbe, called a krck back For example,

Benazrr Buto's husband, Asrf Zardarr, was convrcted rn Pakrstan of takrng secret

krckbacks from arrlrne, power statron, and prpelrne prolects, rae deals, custorrs
rnspectrons, de[ence contracts, land sell of[s, and even qovernment welfare

The term "petty corruptron" rs sometrmes used to drstrngursh between grand

corruptron practrsed by senror ofhcrals, and the petty corruptron to whrch, for
example magrstrates and JUdges, are subJect due to inadequate remuneratton
and facrlltres The term rs more used however to descrrbe "facrlrtatron" or "grease

payments" sought by officrals for servrces the publrc are entrtled to free of charge
Examples are payments to aLrstoms ofllcers to pass goods through a road border,
to rmmrgratron olficers to have travel documents accepted, to rnedrcal staff to
recerve prescflptron drugs or other benefrts, payments for fictttrous servrces, or to
avord prosecutron for traffic offences, real or lnaqtned

The drstrnctron from grand corruptron t5 that an officral rs pard for what he ts

lawfully requrred to do The sums rnvolved are usually small and pard to cut throuqh

5 The Cou rn Pakrslen c!necled lvlr and Mrs Zard.n ol corrupLron scntcnccd Ihch to 5 years rmprLsonnrc.t order.d t,n.s ot US
86nr and d squalrlied borh,rom holdnq publc otfce E.slen Ecanonc Rcvt.\! 29 Apnt 1999

6 DaM Orr Inc Scolsm.n r D.c..rb.r 109t
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bureaucratrc red tape ln most cases rt rs assumed that the servrce requrred would
not be obtarned without the addrtronal payment, so there rs an element ofextortron

Grand corruption Vs Petty Corruption

21 Grand (orruptron is corruption that pervades the highest levels of natronal

government, leadrng to broad eroston of conhdence rn good governance, the rule

of law and economrc stabrlrty I Petty corruptron on the other hand, can rnvolve

the exchange of very small amounts of money, the grantrng of mrnor favours by

those seekrng preferentral treatment, or the employment o[ frrends and relatrves rn

mtnor posrtrons The most cfltrcaldrfference between grand and petty corruptron ls

that grand corruptron rnvolves the drstortron or corrupllon of the central functrons

of government, whrle pefty corruptron develops and exrsts wrthrn the context of
establrshed qovernance and socral frameworks

22 Experrence and testrmony recerved by the Commrssron shows that both grand and

petty corruptron occurs rn Kenya, wrth consequentral vrolatron of economrc rrghts

The mandate of the Commrssron was however specrfc to qrand corruptron

Systemic (orru ption

23 Another type of corruptron that may be vrsrble rn Kenya lhough not expressly

men oned rn our mandate rs systemrc corruptron Systemrc corruptron or

rnstrtutronal or entrenched corruptron, as rt rs someUmes called, rs corruptron

brought about, encouraged or promoted by the system rtself lt occurs where

brrbery s routrne on a large scale The causes are usually brought about by

rnefficrency, rnadequacy, or undue laxrty rn the system,

)4 Systematrc corruptron anses where corruptron permeates a country's polrtrcal and

econom c lnstrtutrons and rs no longer restrrcted to a few drshonest rndtvrduals lt
thrrves where rnstrtutrons are weak or non-exrstent and rs closely related to poor

governance, where there are rnadequate legrslatrve controls, no rndependent

ludrcrary, or oversrght, and where rndependent medra and crvrl society 
"gencres

are absent

25. ln Kenya, the ludrcrary and medra are now relatrvely rndependent and crvrl socrety

rs largely free to operate wrthout restrrctrons There rs a plethora of antr-corruptron

laws and an rndependent constttulronal antr-(orruptron commrssron dedrcated

Ros!-AckermanS0cmocracyandGrandCorruprron',UNESCO1996(lSSla9/1996)r.pnnlednWhamsREdrlon'Expl.nrng
Co(uplrol' Elqon R.l.rence Coll€c|on UK 2000 PP 321-336

.] 
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fully to the flght agarnst corruptron Expenenceshowsthatcorruptronhashowever
permeated almost all sectors of the Kenyan socrety and there rs need for more

much more to be done to (ombat corrup on and rts rnsrdrous effects on Kenyans

Economi< <rimes

26 The Antr-Corruptron and Economrc Cnmes Act (ACECA) of 2003 goes further than

the UNCAC and AUCPCC rn defrnrng (orruptron by rsolatrng specral corruptron
related offences referred Io as economrc crrrres Accordrng to ACECA. an economrc

cflme rs any a(t or omrssron by any person tl'rat results n lo55 or destructron of
publtc property, revenue or otl'rer resources Thrs rs clearly drstrngurshed from

corruptron that rs broadly seen as the rmproper use of power, prrvrlege or office for
beneFt to oneself or another person(s)

27 The ACECA defnes economrc cflmes as an offence ltsted under sectron 45. thdt s

lllega I a cq u rsrtron, mortgage a nd d rsposa I of ptrblrc property se rvtcc or llenefit

- Unlawfuldamage to publrc property

r Farlure to pay taxes, fees, levres or charges that are payable to a publrc body

r Causrng or obtarnrng the non payment of taxes, fees, levres, or cl'rarges that
are due to a publrc body

28 Furthermore, an offrcer or person who rs rn charge of publrc revenue or property
commrts an economrc crrme rf he tllegally makes payment or excesstve payment
frorn publrc revenue for sub-standard or defectrve goods, for goods not sLrpplred

or not supplred rn full, for servtces noI rendered or not adequately rendered Thrs

provrsron has the effect of creatlng ofiences rn thc sphere oI pUbltc procurement
that consume a huge chunk of publr< funds

)9 Economrc cnmes are also commrtted when a publrc ofhcer wrlfully farls to follow the
law or applrcable procedures on procurement, allocatron, sale or drsposal of property,

tenderrng of contracts, management of funds or rncunrng of expendrture Good

examples of such laws are the Publrc Frnance Managemcnt Act, tlrc Publtc Procurement
and Drsposal of Goods Act, together wtth the regulatrons made there under

30 Frnally, the ACECA makes rt an economrc crrme for a publrc offiCer to engage rn a project
wrthout plannrng Thts cnme was tntended to save delrberate wastage of publtc funds

by senror officrals who tnrttate projects wrthout any prror plannrng, wtth the sole atm

of makrng personal garn from such pro.Jects, rn colluston wrth persons or companres

'l 19
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awarded the contracts N4ost of these projects were never lncluded ln the planned

projects for the financral year rn focus Many proJects tn Kenya rematn tncomplete

many years after therr constructron commenced Thrs has resulted rn loss of shrlltngs

that could have been used to provrde bastc servtces to mtlltons of Kenyans

Havrng looked at the meanrng of economtc crtmes as defined rn ACECA, rt rs evrdent

that there rs a close lrnk between economtc cflmes and grand corruptlon ln Kenya

Economrc cflmes result rn loss or destructron of pr.tblrc property or revenue, espectally

rn rhe area of publrc procurement, publrc contracts, publrc land and general

management of publrc funds These cnmes tnevttably tnvolve very sentor powerful

publrc servants awardrng large publtc contracts runntng tnto brllrons of shrlltngs,

wrth the assurance of gettrng a certarn amount as a commtsston, Thrs ultrmately

constltutes what rs referred to as grand corruptron, Grand corruptlon ts therefore a

dtrect product of economrc crlmes, ln othel words, economlc crlmes result tn grand

corruptron The two are rnextlcably lrnked to each other, and for our purposes, we

use the terms rnterchangeablY

Causes and Effects of Corruption

32 Stnce 1994, unprecedented global efforts have been rnade to ratse awareness

about corrupton, rts rnsrd rous nature and da mag rng effects rt has on the welfare of

entrre natrons and therr peoples Corruptton not only distorrs economtc dectston-

makrng, rt also deters rnvestment, undermrnes competrttveness and ultrmately,

weakens economrc Arowtlr There ts evtdence (hat the soctal, legal, polttrcal and

economrc aspects of development are all lrnked, and that corruptron rn any one

sector rmpedes development rn them all'

33 The Unrted Natrons Office on Drugs and Crrme (UNODC) descrtbes corruptron as

a complex socral, polrtrcal and economtc phenomenon that affects all socrettes all

over the world Corruptron undermrnes democrattc rnstttuttons, slows economtc

development and contflblrtes to government tnstabrlrty Corruptron attacks the

foundatron of democratrc rnstrtutrons by dlstortrng elecloral processes, perverttng

(he rule of law and creatrng bureaucratrc quagmrres whose only reason for extsttng

rs the solrotrng of bflbes Econom c development ts stunted because foretgn dtrect

tnvestment rs drscouraged and small bustnesses wlthtn the country often find tt

rmpossrble to overcome the start up cost requtred be(ause of corruptton '

8 Ih. Glob.l P rogrrm,nr Agarnn Co.ruplron uN Anl!Co.r!pl,on Toolk,l 3'' Edrlon Vcnne S€plembcr 2004

t hnp//i^!r unodc or9/cn/cortuplrcn/rnd.r ilml accessad on !6/2/2013
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The UN Secretary 6eneral, Ban Kr-Moon, sard at the occaslon of the lnternatronal

Antr-Corruptron Day on 9/1212009, that rt rs the world's vulnerable who suffer

"f[st ond worst" such as the theft of publtc money or foretgn ard for prrvate garn

The result, he sard, rs fewer resources to fund lhe butldrr.rg of rnfrastructure such

as schools, hosprtals and roads 
^,'1r 

Ban however noted that corruptron 15 nor

same vost tmpersonol force bul the result of personol decrston, most o{ten mortvoted

by qreed"'"

35 ln a nutshell, corruptron rs caused by pure greed on the part of the perpetrators.

and those who are Jffected most are the poor rn soctety Corruptlon deprtves them

of therr basrc rglrts to shelter, food, educatron, decent housrng, good roads and

educatron for therr chrldren Although most Kenyans are now aware of the causes

and effects of corruptron on therr lrves, lt nevertheless 1s paran.tollnt to brrefly

drscuss these two issues as a basrs for further rn depth analysrs of the phenomenon

of corru ptron rn Kenya

Causes of corruption

36 As part rts mandate to create awareness about the dangers of corruptron and

to enlrst publrc srrpport rn the frght agarnst corruptron, thc now defunct KACC

publrshed a lot of Informatron, Communrc.:tron and Educatron (lEC) mater rals,

rncludrng manuals for publrc offrcers and members of the publtc ln tryrng to
explarn the causes and effects of corruptron, thrs chapter wrll borrow heavrly

from the manual trtled'The Antr-Corruptron and Economrc Cflrncs Act, 2003

Explarned "

KACC rdenlrfred some caLrses of corruptron, whrch sometrmes oper.rte rn combrnalron

and should not be seen srnqularly or as rsolaled denvatrves. These are

37

I'RII

Polrtical patronage When holders of p u blrc office grvc thel loyaltres to those

rndrvrduals who appotnt them to therr posrtrons rnstead of berng loyal to therr

dutres, the law, rntegflty and set standards, they stop berng accountable to the
publrc, clrents and colleagues

Bad governance Poor leadershrp and management pra(trces and styles

that provrde opportunrtres and loopholes for corrupt conduct rs a ma.,or

cause o[ corruptron Leaders who are rnept and who do not rnsprre a culture
of achrevement provrde a poor model to those below them resultrng rn poor
performance and medrocnty

10

11

hllp/ dwvr unodc org/anrcotruplnnhd.r hlml ac.ess.d on 26/2/2013
The Antl Canuphan and Econantc Cnaes AclzA1i E\Dlatncd A Manu.l lat Puhlrc a tcers and Mcmbets ol lh. Publrc a
p!blcal!on ol thc Xcnya Anl!Corrlpfion Commrss on Dtr.clo.al. o, Prev.nlv. SerMces
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l-ack of political wrll: For the fight agarnst corruptron to succeed, there has to

be wrllrngness on the part of polrtrcal leaders to show by word and deed that

they are commrtted and supportrve of the 6ght For example, they must not

only facrlrtate an enablrng clrmate of corruptron rntolerance by enactrng laws,

polrcres and systems but they must also provtde operatronal support and tools

Breakdown or erosion of socretal values and norms When a soctety

drsregards or rgnores posrnve moral values and lard down procedures and

regulatrons, rt opens rtself up to anarchy, rneptrtude and farlure A posrtrve

value system rn socrety helps to benchmark rndrvtdual conduct and gurdes

collectrve behavrour

Weak or absent management systems, procedures and practices ln

organrzatrons where systems, procedures, standards, poltcres and practtces

are weak or absent, rndrvrduals take advantage to explort such loopholes

leadrng to loss of publtc resources

Misuse of discretionary power vested in rndividuals or officcs Use of

drscretronary powers wrthout checks and balances encourages corruptron

because of famrlres, frrends anct other cor'rnectrons,

Weak civil society and general apathy When crvrl socrety and the general

pu blrc fa rl to exercrse vrg tla nce over management of publtc affa trs, we a bandon

our oversrght and responsrbtltty and farl collectrvely rn our crvrc du ty

LackofprofessionalintegfltyWhenthosetrarnedandpardtoofferprofessronal
serv ces lack personal ethrcs and rntegrty, they rob therr rnstrtuttons and the

country a chance to develop thus leadtng to vrastage of valuable resources

Lack of transparency and a(countabilrty Publtc affarrs should always

be conducted rn an open, farr and responsrble manner Opaqueness fuels

corruptron because rt bfings an atrnosphere of secrecy,

Tribalism, favouritism, nepotrsm and cronyism All four have one thrng rn

common - a favoured entrty gets to enloy publrc resources at the expense

of others Meflt rs drsregarded and benents such as contracts, employment,

tenders are enloyed on the basrs of favor People are dtscrtmtnated agarnst

and generally denred equal opportunrty

lnefficient public sector, An rneffrcrent and bureaucratrc pu blrc servrce where

delays and under-performance are a ha llmark of rts culture encourages people

to seek shortcuts whrle seekrng for servrces Thts sttuatton creates room for

endemrc corruptron
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Greed The tendency to lrve beyond one's means or to acqurre excessrve

wealth wrthout workrng for rt contrrbutes srgnrfcantly to corruptron and

economrc crrme lt rs therefore not surpnsrng that some of the wealthrest
people rn socrety are also the most corrupt

Non-enfor(ement of the law, Laws and regulatrons are made and yet they
are not rmplemented or there rs reluctance to enforce them In thts way,

wrongdoers are encouraged to behave wrth tmpunrty

Effects of Corruption

38 The rntroductory pages to the KACC Manual correctly pornt out that corruptron ts

harmful to the economy and has caused m uch destru(tlon fo Kenya as a country
Corruptron, accordrng to the KACC Manual, greatly mpedes the realtzatron of
durable development at many levels thereby rncreasrng poverty and fuellrng
rnequrtres and vulnerabrlrtres tn soctety lt affects everyone but harms more
those rn socrety who are already vulnerable Thts ts the sa me observatton that has

been made by the Unrted Natrons Offrce on Drugs and Crrme, and supported by
the UN Secretary General, Ban Kr'Moon d u rrng the lnternatronalAntr-Corruptron
Day on 9/12 2009, tha t corruptton affects the poor "frrst and worst"

I

-l

39 Some of the effects of corruptron rnclude but are not ltmtted to

,]

-_l

Poor health services - Lootrng of funds rntended for buyrng drugs and the
theft of the d rugs a lready boug ht lead s to lac k of adeq uate med rca I su pplres

When publrc medrcal practrtroners run down publrc health facrlrtres in order
to refer pdtrents to therr pflvate cltnlcs, for example, the n]alo ty wtll not
have access to affordable medrcal servrces lead rng to rncreased s rckness and
deaths

Poor transport and communication networks - Drversron and theft of funds
meant to construct or repatr rnfrastructure ltke roads, telephone network. water
supply and so on leads to poor tnfrastructure makrng less money avarlable for
such purposes and at the same trme leadtng to dtlJprdatron and wastage

Reduced rnvestment and relocation of investors to other countries -
Corruptron rncreases the cost of dotng bustness, whrch scares off current and
potentral rnvestors They move tnstead to countlles whrch are consrdered to
be more conducrve to the realtzatton of therr rnvestment. Lack of rnvestment
affects all wealth creatron plans

lncreased cost of goods and services - When a country's economy ts run-
down through corruptton, the cost of lrvrnq rrses and the poor are afferted

_l
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rmmensely Corruptron translates rnto hrgh costs of goods and services

causrng rnflatron and economlc vulnerablllty

Delay, denial and sale of justice in (ourts - Justrce delayed ls Justlce

denred When the courts become corrupt, cases are delayed and Judgments

favour the unmerted sides. Wrth access to.JUstlce dependent on corruptlon,

admrnrstratron of lustrce wrll be compromtsed or frustrated thereby affecllng

rndrvrd uals, busrnesses, commerce and the economy. These lead to breakdown

rn law and order.

lncreased poverty - Corruptron leads to mtsallocatton of resources lt causes

scarce resources to be confined to a few undeservtng hands leadlng to the

ma1olty berng dented access to baslc necessrtres such as food, water, shelter,

health and ed ucatron

Shoddy work and stalled proje(ts - Once money rntended for certarn

prolects has been stolen or embezzled, the lrttle that rs left rs hardly adequate

for the pla n ned lobs lead rng to substandard/rncomplete work

Unemployment - Wrth the relocatton and reductton of tnvestment, buslness

actrvrtres declrne, rndustrles are shut down and lobs are lost

Loss of confidence in government - Corruptton leads to wrdespread

dissatrsfactron wlth the general management of publtc affatrs caustng loss of

publrc Aoodwrll and confidence rn government leadtng to socral unrest

Rise in crime rate and insecurity - Corru pt ton tncreases poverty, co ntrlbutes

to hrgh rates of unemployment and aggravates the levels of frustratlon rn

soc ety, leadrng to a correspondrng rtse in the crtme rate and tnsecurtty

Negative international image - lmage rs an lmportant rngredlent ln the

development of a country The perceptron that a country ls corrupt palnts

a bad rmage of the country to the rest of the world, negattvely affectrng

touflsm, rnvestment, donor relatrons, trade, travel and nattonal presttge

lrregular/illegal acquisition of public land, Property and utilities -
lndrvrduals who are corrupt are capable of usrng therr tll-gotten wealth and

authoflty to steal even more publtc property such as playgrounds, schools,

hosprtals, government houses, court premtses and land, thereby denyrng the

publrc access to and use of publtc utrlttres.

-l
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The Linkage Between Economic Crimes and Gross
Violation of Human Rights

40 The frght agarnst corruptron rs central to the struggle for human flghts

Corruptron has always greased the wheels of explortatron and rnlustrce whrch

charactenze our world Fronr vrolent ethnrc cleansrng to rnstrtut onalrzed racrsm,

polrtrcal actors have abused therr entrusted powers to focus on garns for the
few at great cost for the many The Lord Chancellor, Lord Falconer, wrote rn hrs

Foreword to the UK draft Corruptron Brll rn 2003 "Cor ruptron worldwrde weakens

democracres, harms economres, rnrpedes sustarnable development and can

undermrne respect for human rrghts by supportrng corrup( goveroments wrth
wrdespread consequences"

41 It rs e5sentrally rmportant to grve attentron to the tmpact of corruptton on

economrc, socral and cultural rrghts. Corruptton rs lrkely to undermrne enloyment
of thcse rrghls rn relatron to the stdte's duty to provrde or regulate publrc servrces

rn relatron to health, houstng, water and educatron These servrces generate large
publtc contracts whrch not only create opportunrttes for corruptron but have a

drsproportronate rmpact on vulnerable and drsadvantaged clroups, tn partrcular
women Wrdespread corruptron rn health or educatronal scrvtces deters the poor
from seekrng health care and educatton, and depresses lrvrng standards and
opportunrtres for poorer people n parttcular

42 lnternatronal human rrghts standards requtre states to realtze socto-economrc
rrghts progressrvely, pnontrze huntan nghts rvhen allocatrng resources, and
thereafter respect, prore(t and ful6ll these human nghts Thrs rs based on the
prrncrple of avarlabrlrty and accessrbrlrry of publrc servrces to all cittzens, espectally
the cost and proxrmtty Corruptron not only reduces the resources avarlable to
rmplement programmes to achteve human rrghrs but also reduces the delrvery of
servrces Thrs leads to under provlston, poor qualrty, exaggerated prrces, wastage,
fraud and unavarlabtlrty Moncy lost to corruptton could have been used to buy
medrcrne, equrp schools or supply water When corruptron rs rampant, rt rmplres

that the state rs not takrng steps tn the flght dtreclron

43 Corruptron may also vrolate the prrncrples of equalrty and non-drscrrmrnatton whtch
are fundamental prrncrple of human rrghts Thrs rs because corruptton produces
unequal and drscflmrnatory out(omes wtth regard to human rrghts for example,
those who cannot brrbe polrce ofhcers are the ones who are arrested and charged

t55



lIill

Srmrlarly, those who cannot brrbe ludges are the ones who are latled. Brtbery,

extortron and rnducement may also scare away wttnesses and entrench corruptton

Corruptron also vrolates the nght to polttrcal parrtoPatron ln Kenya, these are

referred to as polrtrcal nghts enumerated under Arttcle 38 of the COK 20'10 These

rnclude the flght to vote for a candrdate of one's chorce, and the flght to stand for

electrons These flghts may be vrolated by corrupt practtces such as brtbtng votets,

electron officrals, rntrmrdaton, rnter alta Corruptton ts tncompattble wlth a free and

farr electoral process or a mertt -based approaclr to appolntment rn publrc servtce

Corruptron also vrolates the flght to a farr trral (Artrcle 50) and effectrve remedy

Thrs occurs due to bflbery, extortton and tntlmldatton by poltce, prosecutors and

ludges Thrs vrolates a suspect's nght to presumptron of tnnocence

Ir rs the vulnerable and margtnaltzed - women, chtldren and the mlnorrty groups-

who often suffer corruptron's harshest consequences Whrle deaIng wrth poltce,

ludges, hosprtals, schools, and other basrc publtc servtces, poor ctttzens tend to

suffer more vrolatrons than the rtch and see a larger share of therr resources eaten

away It ts therefore correct to stare that systemrc corruptton factlltates, perpetuates

and rnstrtutronalrzes ltuman nghts vrolatrons, and therefore prevents rndlvtduals

from realrzrng and enforctng thetr bastc human rrghts

Corruptron destroys the ftrndamental values of human drgnrty and polrttcal

equatrty, makrng rt rmpossrble to guarantee the nghts to lrfe, personal drgnrty and

equalrty These darly realrtres are a dtrect contraventron of many human rtghts

conventlons and basrc prtnctples enshrtned tn those conven(rons

Human Rig hts Conventions

48 Chapter Four of the Constrtutron of Kenya of 2010 (COK 2010), applles at the

natronal level, Kenya's rnternatronal human rrghts oblrgatton undertaken through

ratrficatron of lhe rrtalor rnstruments Chapter Four of (he COK 2010 sets out the

rrghts and fundame,rtal freedoms to be enloyed by all Kenyans

49 Artrcle 19 states that the Brll of Rrghts ts an Integral part of Kenya's democratrc

state and rs the fraorework for soctal, economtc and cultural polrctes lt further

strpulates that the purpose of recognrztng and protectrng human rights and

fundamental freedoms rs to preserve the dtgnlty of tndrvtduals and comm unrttes,

and to promote socral lustrce and the realrzatton of (he potentral of all human

berngs Of utmost rmportance ts the provrston tn Arttcle 19(3) whrch provldes

that the rlghts and fundamental freedoms rn Ihe Brll of Rrghts belong to each
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rndrvrdual, are not granted by the state, and are subJect only to the lrmrtatrons

con tem pla ted rn the Constrtutton

Kenya, therefore, has an obhgatron to respect, protecr and promote the huma n rg hts

of tts cttrzens, and to ensure that corrupt a(ts do not vrolate the5e human r ghts

These human nghts conventrons set out the legal oblrgatrons of a government to
ensure that people lrvrng rn a country en)oy equalrty, a farrJUstrce system, access to
publrc Aoods and servrces States have an obltgatton to respect, to protect and to
fLrl6ll h uman rrghts A (ountry's ab lrty to respe(t. protect and fulfillthese rlghts wrll

ulttmately be dehned by the levels and systemaltc nature of corrupt on A vtolatton
of human r ghts therefore occurs when a state farls to respert, protect and fu16ll

recogntzed human nghts of rts crttzens lt follorvs that v,,here rghts are guaranteed
and rmplemented, corrupt on wrll drastlcally reduce

Some lrnkages between corruptton and hunran rrghts are however vrsrble rn some
antr-corrLrptron and human flghts tnstruments For example, the Preamble of
the Councll of Europe Crrmrnal Law Conventron on Corruptton emphastzes lhat
"corruptron threatens the rule of law, democracy and human flghts, undermtnes
good governance, fatrness and 5octal JUsttce, dtstorts competttlon, htnders
economtc development and endangers the stablltty ofdemocratlc Instttuttons and
the moral foundatron of soctety"

Another lrnkage between corruptton and human lghts rs seen rn the Preamblc
to the Declaratron of Human and Cttrzen's Rrghts of 1789 lt consrdered that

Corruption as a violation of human rights

52 Before attemptlng to conr'tect corruptton to human rrghts, rt rs rmportant to potnt
outthatnotallactsofcorruptronrmplyavrolatronofflghts All form s of corrllptron,
may however, rn the long run, have an tmpaat on human rrghts

The Unrted Natron Conventron Agarnst Corruptron (UNCAC) provrdes a solrd basrs

for holdrng states accountable arrd offers a path towards stopprng hrrman lghts
abuses The conventlon does thrs by crrmrnalrzrr,g acts of conuptton, for e^ample
brtbery, embezzlement, abuse of offrce, rllrcrt enlchment, lrter alta One glalng
anomaly however rs that tnternatlonal antr,corruptton conventtons rarely refer to
human rrghts, and malor human rrghts convenltons rarely mentron corrup on
lnternatronal antt-corruptton treatres gtve ltttle gutdance on how ofllctals are to
reconctle therr commrtment to flght corruptton wlth tlte r obltgatton to protect
h uman rrghts
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rgnorance, forgetfulness or contempt for human rrghts are the only causes of

publrc mrsfortune and the corruptton of governments

Nevertheless, rt rs rndrsputable that where corruptlon l5 wldespread, states cannot

comply wrth therr hu man rrghts obllgatrons Thts has been concluded by UN treaty

bodres and UN specal rapporteurs For example, the Commtttee on Economlc,

Socral and Cultural Rrghts states that "states face sertous problems of corruptron,

whrch have negatrve effects on the fu ll exerctse of rrg hts covered by the Covenant'''l

The Commrttee on the R rg hts of the Chrld stated thus "lt remarns concerned at the

negatrve rmpact corruptron may have on th e allocatron of already ltmtted resources

to effectrvely rrnprove the promotron and protectron of chtldren's rrghts, rncludtng

therr fl9ht to educatron and heallh"''

Victims of corruption and human rights violation

58 Whrle corruptron vrolates the rrghts of all those affected by lt, lt has a

drsproportronate rmpact on people that belong to groups thal are exposed to

partrcular rrsks Examples of these are mtnortrles, rndrgenous people, the drsabled,

those wrth HIV/AlDS, refugees, prtsoners, the poor, women and chrldren They are

more exptorted and less able to defend themselves Therr vulnerabrllty ma kes them

easy vrctrms of corruptton

59 Womer) are over-represented tn the poorest soctal segments of soclety and under-

represented rn decrsron-maktng bodles They are less able to afford brrbes, depend

much more on publtc servants and sometltnes that men do not, especlally durlnq

pre9nancy

60 Corruptron affects chrldren's rrght to lrfe, rtght to health, rrght to educatron They

also suf{er from chrld trafhckrng, sexual explortatron and chrld labour A good

rllustratron of corruptlon thrlves rn lnter country adoptlon where ludges and

orphanages are brrbed to speed up the process or they accept fake adoptron

pa per s,

61, Poor people are affected by corruptron because tt dlverts publrc resources from

tnvestment rn rnfrastructure that ts cructal to ltfl them out of poverty Grand

corruptron damages the qualrty of publtc servtces on whtch the poor depend

parrrcularly to meet basrc needs

12 E/C 12/!/A0D 91 CESCR 2003 par;graph l2
r3 CRC/C/COG/CoG/CO/1 paragraph 1,i
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62 The rndrgenous and mrnorrtres, especrally those lrnked to land that they own

collectrvely, suffer effects o{ corruptron \ /hen lhey are drsplaced by rnfrastructure

prolects, rllegal/rrregular sale of publrc land and fraud rn regrstratron of land

Types of human rights violations in relation to corruption

6l Three types of vrolatrons Irnked to corruptron are drrect, rndrrect and remote

vrolatrons Drrect vrolatrons that occur where corruptron rs the drrect cause of the
vrolatron for example a parent whose chrld rs denred entry rnto a publrc school

because the parent rs Lrnable to brbe the head reacher of the s.hool Thrs drrectly
vtolates the chrld's rght to educatron lndrrect vrolatron where corruptron 1s a

ne(essary condrtron, for example when a traffic polrce man allows an overloaded
publrc servrce vehrcle to pass a polrce road block rn return for a brrbe, and that
vehtcle rs later rnvolved rn a road accrdent krllrng the passengers The rght to lrfe
would be rndrrectly affected as a result of the br bery The brrbe rs an essentral

factor wrthout whrch the vtolatron would not have occurred Rernote vrolatrons

where (orruptron rs one factor a mong many, for e xa mple electoral corru ptron may

lead to protests bLrt may not be the cause of flots or represston

64 A practrcal rllustratron of the lrnk between corruptron and vrolatron of human
rtghts rs show rn Appendrx I rn a table deprctrng selected corrupt practrces

and thgr rnrpact on human rrghts Although Kenya has made some strldes
rn frghtrng corruptron and protectrng human rrghts, there strll exrsts grand

corruptron that grossly vrolates human flghts Tl")ls aspect wtll be analyzed later
rn thrs chapter, when lookrng at the challenges of frghtrng .orruptron rn Kenya,

and recommendatrons on the way forward tn terms of legal, tnstttLrttonal and
a dm rnlstratrve f ra meworks

65 One fact that rs aertarn however ts that antrcorruptron agenOes need to collaborate
wtth human flghts actrvtsts rn order to adequately address vrolatron of hrrman nghts
caused by corrupt acts Such collaboratron may lake place rn partrcrp.rtory budgetrng,
trackrng of publrc expendrture, namrng and shamrng of rorrupt publtc servants,
lobbyrng and advocacy, rarsrng awarcness and empowerrng people aoout the effccts
ofcorruptron on vrolatron ofhuman rrghts Corruptton ts a complex phenomenon wrth
a ''no one fits all solutron" but a multt-dlscrplrnary approach rs crrtrcal

66 Before assessrng Kenya's complrance wtth legal obltgattons to combat corruptton
and protecr human rrghts, rt rs rmportant ro first of all brrefly look at the tnrttatrves

made to combat corruptron rn Kenya, srnce colonral trmes to date Thrs wrll form the
basrs of determrnrng whethe r or not Kenya has protected tts cttrzens from vtolatton
of human rrglrts caused by corrupt acts
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Magnitude and Scale of Grand Corruption in Kenya

ln order to apprecrate the magnrtude and scale of grand corruptron rn Kenya, the

Commtsston resorted to documented cases of grand corruptron from as early as

the KenRen scandal rn the 1970s up to the IEBC's procurement of brometrc voter

regrstratron krts rn 2013 Kenya's post- rndependence hrstory has been marred by

successlve cases of huge scandals, commonly referred to as grand corruptron ln

the last two decades, the medra and crvrl socrety exposed numerous multrmrllron

dollar frnancral scams A few select cases of grand corruptron wrll be brrefly

mentroned, to demonstrate how much the country has lost

The Ken Ren Scandal

68 Sometrme rn the early l9T0s,theKenyangovernmententeredrntoajorntventure
wrth an Amencan company calle'd Ken Ren Chemtcal and Fertrlrzer Company, to
establrsl'r a fertrlrzer processrng plant rn Mombasa The deal collapsed, the plant

was never burlt, the government owned company ended up rn lrqurdatron and was

ernbrorled rn endufl ng cycles oI lrtrgatron rn Europe E At the trme, the treasury was

headed by Mwar Krbakr ai Mrnrster for Frnance He would later become Presrdent

and serve bet\ryeen 2003 and 2013 In 2007, parlrament was rnformed that Kenya

srrli owed Ken Ren Kshs 4 3 brllron, whrch was berng repard usrng taxpayers'money

For example, rn the 2007/2008 Budget Estrmates, the Treasury made a provrsron for

Kshs I 92 982 mrllron as pnnc rpal repayment of the Ken Ren loa ns to Autrta-Bawag ''

The Goldenberg Scandal

69 The Commrssron analysed the Report ofthe Jud rctal Commrssron of lnqurry rnto the

Goldenberg Affarr (Bosrre Commrssron) that was establrshed by Presrdent Krbakr rn

February 2004, barely a month after he was sworn rnto officeru lt was charred by

.lustrce Samuel Bosrre and was manda(ed to rnqurre rnto allegatrons of rrregular

payment oI export compcnsatron to Goldenberg lnternattonal and rnto payn,ents

made by rhe Central Bani. of Kenya iCBK) to the Exchange Bank Lrmrted rn respect

of 6ctrtrous forergn excl"nge clarms

70 ln rhe late 1980s, Presrdent Danrel Arap Mor rntroduced the rnfamous export

compensatron scheme to encourage legrtrmate export of gold and to elrmrnate

smugglrng of gold, thereby rncreasrng revenue from such export busrness The

I'l
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relevant legrslatron, the Local Manufacturers (Export Compensatron) Act, Cl\apter

482 of the Laws of Kenya, provrded that the scheme was tntended to encourage

trade and forergn exchange earnrngs Unfortunately, thrs was never to be

The Goldernberg scandal, whrch began rn 1991, was a massrve economrc scam that

cost the Kenya government over Kshs 60 brllron (approxrmatcly USD 750 mrllron)

Th rs loss was occasroned by rllega l/ rregtrlar and fra udu lent forergn exchange clatms

and dubrous export (ompensat on awards to Goldernberg lnternatronal Llmrted

(GlL), based on 6cfltrotrs gold and drarrond lewel!ery exports Thearchrtectsofthe

scheme also used lnstruments and mechantsms lrke pre-shlpment nnance faclllty

and Export retentron sch em es to defra ud Kenyans of the brll ons of shrllrngs, u nder

the watch of the CBK ln a nutshell, the scam was a hrgh level consptracy between

senror government offrcrals and unscrttpulous well conne(ted busrnessmen, to

plu nder the country's resources at wrll

The scam came rnto the publrc lrmelrght rn Aprrl 1992 througl'r the courageous

actrons of a whstleblower, the Iate Davrd Munyaker, a clerk at CBK He passed on

:ome dam nrng rnFormatron to opposltron MPs, who tabled the same tn Parltament

The Darly Natron, a maJor medra house rn Kenya, also publrshed tl.re first story '/
Followrng the exposure, the payment scheme was stopped

After nearly three years of rntensrve rnqurry, the Bostre Commtsston prodttced

the famous Goldernberg Report, lrstrng several names for the Attorney General

to erther prosecute or take crvrl actron The [ollowrng tndtvtduals were advetsely

mentroned rn the report of the Commrssron,

a) Mr Kamlesh Mansukhlal 0amlr Pattnr (the Drrector, promoter and

shareholder of GIL),

b) Mr James Kanyotu (Pattnr's busrness partner and former head of the

dreaded Specral Branch, deceased);

c) Prof George Sarlotr (iormer Vrce Presrdent and Frnance Mrnrster durrnq

former presrdent Mor's rergns, deceased),

d) Mr Charles Mbrndyo (formerTreasury P5),

el Dr Wrlfred Karuga Kornange (formerTreasury PS),

f ) Mr Collrns Owayo {former Commrssroner of Mtnes and Geology),

g) i,4 r Arthur Ndegwa (then senror Mrnrng Engrneer rn the Ofilce of the

Commrssroner of l\,4rners and Geoloqy),
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h)

r)

f)

k)

r)

m)

n)

Mr Eflc Kotut (former CBK Governor),

Mr Francrs Chelego Cheruryot (former Commrssroner of Customs and

Excr se),

Mr Elrphas Rrungu (former CBK Deputy Governor),

Mr Elryah Arap Brr (former Kenya Commercral Bank General Manager),

Mr Tom Krlalya Werunga (former CBK employee),

Mr, MrchaelWanlrhra (former CBK employee), and

Mr Job K Krlach (former CBK employee)
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ln respect of "those whose specrfrc roles could not be establrshed, [the
Comnrrssronl recommend[ed] that at the drscretron of the Attorney General

further rnvestrgatrons be undertaken agarnst them to determrne therr respectrve

roles, rf any, rn the who le scam, and whether they were rn any way, rnvolved rn any

wrong dorng Fallrng rn thrs category are, among others, former presrdent Danrel

Arap lvlor, Mr ioseph Magarr (former Treasury P5), Mr Joshua Kuler (Mor's former
personal arde), and Multrphasrc Co Ltd A number of rndrvrduals Irke Professor

George Sartotr successfully moved to court to have therr nanres expunged from

the repo

Apart from rdentrfyrng rndrvrduals rnvolved, the Report also made a startlrng

findrng that the alleged gold and dramond lewellery cxports were non-exrstent

and that no exports or earnrngs were made to warrant export (ompensatron

Further, the rrregular payments to 6lL flagrantly flouted the provrsrons of the Exporl

Compensatron Act as the compensatron rate of 350,'o was above the cerlrng of 200/o

The Bosrre Commrssron could not execute rts mandate relatrng to the tracrng of
assets acqurred wrth n'ronres rllegally obtarned from the Goldernberg scam, as rt

correctly potnted out that thrs \das a Herculean task rnvolvrng a thorough forensrc

audtt both locally and Internatronally

Although the Goldernberg scam was undoubtedly a mass,ve np off perpetrated

by greedy rndrvrduals, the full extent of the da mag e rs unknown The Com mrssron

rs of the vrew that the report rs yet to be mea n rngfully rmplemented, partrcularly

rn the realm of cond urtrng fu rther rnvestrgatron s and prosecutron of those behrnd

the scam A few senror publtc offtcers rn the Mrnrstry of Frnance, lrke Dr Wrlfred

Kornange, Elrphas Rrungu, Elrlah Brr were drsmrssed and charged wrth abuse of
offrce Others lrke Mrchael Wan;rhra and Joshua Magan lyere drgmrssed but not

charged wrth any offence, although Joshua Magan was later charged wrth abuse

of offrce rn another grand (orruptron case commonly known as Anglo- Leasrng
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77 ln relatron to asset recovery, the CBK repossessed the multr-brllron Grand Regency

Hotel from Kamlesh Pattnr, the chref ar(hrtect of the Goldenberg scam The hotel

was later sold by the Eank ro the Ltbyan Arab Afrtcan lnvestment Company Kenya

Lrmrted (LAICO) under mystenous crrcumstanceS, and ts now known as Latco

Regency Followrng publrc outcry over the sale, a Commtssron of lnqurry set up

by Presrdent Krbakr made adverse frndrngs agatnst the then M tn tste r for Frnance

Amos Krmunya and Professor Nluguna Ndunqu the CBK Governor, but no actlon

was taken agarnst them To date, the contents of the satd report have neverbeen

released lo the publrc

The Charter House Bank Scandal

78 The Charterhouse Bank Scandal ts perhaps one of the most profound scandals

rn Kenya's bankrng sector to date Though rt only recetved much attentron ln the

medra rn the recent years, the scam dates back to l\4arch/Aprrl 2004, when some

former cmployees oI the blank blew the lvhrstle on a raft of rrregulartttes rnvolvtng

tl.re bank .rnd a host of rts customers, rncludtng tax evaston, money laundertng

and off-shore money transfers Thrs was berng allegedly done tn collusron wrth

Na kumatt Holdrngs

79 The bank was rn June 2006 placed undcr statutory recetvershtp by the CBK The

rnvestrgatrve a udrt uncovered consrderable evtdence potnt rng at Strong tndtcatlons

that the Eank's customers were rnvolved rn tax evasron and money launder,ng The

Bank was also found to have grossly vrolated the Bankrng Act and CBK's prudentral

regulatrons Srmrlar concerns had earlrer been rarsed by the government's Jornt

lnvestrgatron Task Forcc

80 In January20l0,attemptswere madeto have the bankre opened Theattemptsto
have the bank reopened resurfaced on 7 July 2010 when Yatta MP Charles Krlonzo

presented a petrtror'r to Parlrament on behalf of 35 deposrtors seekrng to have the

bank re-opened ln September 2010, the Bank was the focus of a fresh probe by the
Parlramentary Commrttee on FLnance, Plan nrng ard Trade

8l The Commrttee, charred by Na mba le MP Chns Okemo summoned and heard from,

among others, the then Frnance Mrnrster Uhuru Kenyatta, former Frnance Mrnrster

Amos Krmunya, KRA Cornmrsroner-General Mrchael Waweru, CBK Governor Prof

Nluguna Ndung'u, KACC Actrng Drrector John Mutonyr, Deputy Solrcrtor-Gcneral

Muthonr Krmanr, and the Drrector of Publrc Prosecutrons Kerrako Tobrko ln a

strange twrst, the senror government of6crals backtracked on the government's

earlrer posrtton, recommendrng the re-openrng of the bank Through rts
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Com m rssroner-Genera l, Mrchael Waweru, KRA, for rnstance, absolved the Bank

of any wrong-dorng, assertrng that rts rnvestrgatrons on tax evasron focused on

the bank's customers, and not the bank rtself, Clearly, thrs contradrcts KRA earlrer
posrtron (rn July 2006) that the Eank had abetted massrve tax evasron by rts

cuStomerS

On rts part, through rts GovernoL Prof Ndung'u, CBK told the Comnltree that rt

drd not oblect to the re-openrng of the Bank Through rts then Actrng Drrector,

.lohn Mutonyr, KACC rnformed the Commrttee that rt would have no ob,,ectron to

the bank's re-openrng, and that the evrdence of money launderrng uncovered by
the tdsk force could not be acted upon as money launderrng was not cn offence rn

Kenya at the trnre

5o far, nothrng subslantral has been revealed to the publrc concernrng the
operatrons of the Bank, as well as the crrcumstances surroundrng lts closure

Apparently, the concerned government rnstrtutrons and agencres have much to
hrde, 5rnce Kenyans have a nght to the truth of the matter, tt ts only prudent for
the government to conduct rn-depth rnvestrgatrons and revealthe trurh

The Anglo-Leasing Scandal

84 The Goldenberg Affarr was only a precursor to other cases of grand corruptron
ln the government Early rn 2004, Kenyans awoke to the news of an even more

monstrous scandal, the "Anglo Leasrng 5cam" 5adly, the precrse story of rhe scam

cannot, as yet, be conclusrvely narrated as too much strll remarns unravelled, the
scam rs heavrly shrouded rn secrecy

85 The Commrssron looked at the scam through the eyes oI an "rnstder'; the former

Pernranent Secretary rn the Offrce of the Presrdent (rn-charge of Erhrcs and

Governance), Mr John 6rthongo, who blew the whrstle on the scandal Mr

Grthongo, a former head ofTl-Kenya, was once forced rnto exrle (rn the UK) amrdst
(hreats to hrs lrfe and personal securrty He has srnce returned to Kenya after
Presrdent Krbakr's government pledged to ensure hrs secuflty The Commrssron

regrets that Mr Grthongo could not appear before rt to shed lrght on the saga

The Commrssron lherefore relred on reports by varrous government agencres,

rncludrng the Natronal Assembly s Publrc Accounts Commrttee (PAC), the Kenya

Antr-Corruptron Commrssron (KACC), the defunct Offrce of the Conrroller &

Audrtor-General (C&AG) The Conrmissron also consrdered reports by vanous

non-state actors (NSAs), rncludrng the medra and crvrl socrety organrzattons
(C5Os)
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The multrmrllron dollar scandal, whrch Transparency lnternatronal (Tl) h.ls

descrrbed as an "albatross around the Krbakr government's neck';r'r rnvolved an

arrayofcontractswrthnon-exrstententrtresforvaflousfictrtroussecufltypro)ectsi0
The scam, whrch was predrcated on the condrtton that payments of the contract

sum of KES 56 3 brllron would be rn the form ol revocoble promrssory notes to the

order of Anglo Leasrng & Frnance Company (ALFC) and other srmrlarly 6rtrttous

entrtres,'0 was reportedly rntended to rarse funds for Presrdent Krbakr's re-electton

rn Dece mber 2007

The scandal started when, sometrme rn 2001, the g overn menr v/anted to replace rts

old passport prrntrng system wrth a state-of-the-art tamper-proof system Betweer')

late 2001 and December 2002, the Mor government had srgned an overwhelmrng

USD 443 36 mrllron wortl'r of contracts wrth a fctrtrous company, Anglo Leasrng

and Frnance Lrmrted ln January 2003, the Krbakr government ratrfied the scam,

between .January 2003 and January 2004. r( had srgned an addrtronal USO 277 7

mrllton worth of contracts, once agarn !./rt[] the 6ctrtious comp.:ny Thrs eventually
saw Kenya grapplrng wrth massrve scams to defraud pLrblrc colfer

At the herght of the scandal, tlre P5 rn rhc OfFce of the Presrdent (rn Charge of
Governance and Ethrcs), Mr John Grthongo, conducted an rnvcstrgatron rnto the
scam He shared hrs findrngs wrth Presrdent Krbakron 22 November 2005, whrle rn

evtle tn the UK Thrs rs because he'thougl'rt rt wrse to wart untrl the conclusron of
the polttrcally rntense refe re nd u m-related (a mpargnrng perrod" And v,rse rt was, as

he notes, once agarn, a release of the dossrer durrng the campargn perrod "[would

have beenl construed to be part of a polrtrcally-motrvated actron rn favour or rn

opposttton of any polrtrcal formatronlof thetrme]" ln rhe report, he rndrcates lhat
the Presrdent was well aware oI all that was gornq

Tl-re Grthongo Dossrer reveals that the scam rnvolved senror-most officrals rn tl're
then rnfant Krbakr regrme, the majoflty of whom were the Presrdent's (losest

assocrates Adversely mentroned rn thrs respect are

(a) Dr Moody A Aworr {former Vrce Presrdent),

(b) Mr Krrartu Murungr ([ormer Mrnrster for Justrce and Constttutronal
Affa rrs),

I',HI.
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(g)

Amb. Francrs Muthaura (former Head of Crvrl Servrce),

Mr Davrd Mwrrafla (former Mrnrster for Frnance),

Mr Chrrs Murungaru (former Mrnrster for lnternal Securrty);

Mr, Dave Mwangr (former Permanent Secretary for lnternal Secunty),

and

Mr, Joseph Magafl (former Permanent Secretary for Treasury),

ln Apfll 2004, the Parlramentary Accounts Commrttee (PAC) requested the

Controller and Audrtor General(C&AG) to conduct an audrt report on the Anglo

Leasrng transactrons relatrng to procurement of passport rssurng equrpment From

28 Apfll 2004 lo 7 May 2004, the C&AG conducted the audrt and presented hrs

report, wh rch was eventually tabled before the Natronal Assembly on 18 May 2004

The report drsclosed that

(a) the Department of lmmrgratron (DOl), the actual clrent of the prorect, was

not lnvolved rn the procurement process,

(b) no due drlrgence tests were carrred out to verfy ALFC's financral and

technrcal capaoty,

(c) Anglo Leasrng had fore-knowledge of DOI's plans to modernrze rts passport

r5su rng System

Afrer scrutrnrzrng the report, PAC tabled the report for debate and adoptron by the

House Thrs was not to be as the report was sublected to heavy mutrlatrons For

tnstance, the recommendatron that the then Mrnrster for Frnance, Hon Mwrrara,

be held responsrble for rnvolvrng the government rn the fraudulent pro.Ject was

expunged from the report, followrng a successful amendment motron by the then

Mrn rster for Water, llon MarthaKarua Further, the recommendatron that Mrnrgters

be held responsrbie [or any fraudulent actrvrtres or embezzlement offunds rn therr

mrnrstfles was also expunged Consequently, the motron for the adoptron of the

Commrttee's report was defeated on a vote by the House

Thrs conduct by MPs clearly demonstrates the greatest challenge to fightrng

corruptron rn Kenya; lack of polrtrcal wrll and rmpunrty Drsappornted, the

Commrttee delrberaied at length over the relectron of rts report by the House. lt
resolved that the orrly way to push the report througlr the House was to collect

further evrdence to establrsh the real movers of the scam, after wh rch rt would table

a comprehenslve report rn the House, Thus, from 7 February 2006 to sometrme rn

March 2006, under the leadershrp of rts Charr (Hon Uhuru Kenyatta), rt embarked

(c)

(d)

(e)

(f)
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on a process of summonrng and hearlng vanous wrtnesses "star wrtnesses" ln

total, about 22 srttrngs were held, wrth the vrew of collectrng further evrdence

to establrsh the real rdentrtres of rndrvrduals and entrtres behrnd the scam The

Commrttee recerved both oraland wntten submrssrons

ln the company of a representatrve from the Office of tlre Controller & Audrtor-

General and four members oF staff of the Natronal Assembly, the Commrttee

rnembers also travelled to London, where they lreard rhe evrdence of Mr Grthongo
(on 1'l'h and l2'h February 2006), whrch was entrrelV based on hrs earlrer dossrer

The declsron to take Mr Grthongo's evrdence rn London was based on the fJct that
though he was wrllrng to grve evrdence on tlre sublect, he had alleged rhat he was

recervrnq threats from power[ul personalrtres

ln rts consensual report, the Commtttee observed that, generally, the wttnesses

who appeared before rt cooperated and gave vrtal rnformatron However, tt
regrettably noted that some wrtnesses sought refuge under the sub ludtce rule n
tl'rerr brd to cscape grvrng evrdence N4ore rn]portantly, though he appeared before
the Commrttee, lv,1r MurLrngr refused to testrfy, contestrng the legalrty of the probe

On the rdentrty of ALFC and rts "shareholdrng'i the Commrttee heard evrdence
porntrng to the fact that the fictrttous firm

(a) "rs part of an organrzed, systematrc and fraudulent scheme to fleece the
government through the so-called specral purpose Fnan(lncl vehtcles for
pu rported secu ty contracts", Jnd

(b) rs assocrated wrth Mr Deepak Kamanr, Mr Anura Perera, Mr Amrn Juma, Dr
Merlvyn Ketteflng and Mrs Ludmrlla Kuschenko

On the features of the secunty contracts, the Commrttee observed

The Secunty contra(ts all have the same desrgn and fealures The contracts are all for
large sums of money, and have been entered ,nto by srngle sourcrnq ln each case, there
are two role players, a hnanqer and a supplrer [Somelmes] the 6nanctnq company
and the supplrer are rplated companres Al other ttmes, the supplrer rs a repurable
rnternatron.ll .ompany [wh le] the financrng company rs a shadowy ent ty whose
exact rdentrty could not be legally verrhed lt seems that the role of the 6nan(rng
company rr ro necessttate the creitron of debt by the government, as opposed !o
outrght payments for the goods or servrces procured Once deb! rs created, tt ts lhe
responsrbrlrty of the Treasury to servtcc tt through the Consolrdated Fund Serv ce, as

opposed lo the lrne mrnrstry payrng for rt throUgh rts voted funds lIr cffect, rherefore,
the government pard money to the 6nancrng company whr(h then patd 1o the 5llpplrer,
usrng that money, who then 5upplted the goods or servrces The governtnent then patd
rnterest to the frnancrnq company on tts own money

16i
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96 On the procurement process, (he Commrtlee heard (hat "secuflty was used

as an excuSe to Procure [the] conlracts usrng srngle sourcrng, even where the

prolects merely rnvolved the postal servrces and meteorologrcal department'iThe

Commrttee noted wrth grave concern that

(a) key mrnrsters (rn the Krbakt government) attempted to cover-up the scam,

and also hrndered rnvestrgatrons rnto the same (Hon Mwrrana and Hon

Murungr were adversely mentroned rn thrs respect);

(b) the Treasury abdrcated rts role, and partrcularly farled to advrse the

government on the grossly unfavourable terms of the contracts,

(c) the AG was not rnvolved rn the negotratrons for the contracts,

(d) there rs no evrdence tl'rat the Cabrnet approved the (ontracts,

(e) "KACC was rnrtrally eager Io rnveslgate the case . [as] demonstrated by

the prelrmrnary report that named the vrce presrdent, Mrntster for Ftnance

and therr respectrve permanent secretarres, and crvtlservants as a mong the

rndrvrduals that could provrde useful rnformatron" but "when the frnal lrst

of names was presented to the Attorney 6eneral for prosecutron, only rhe

names of pernranent secretafles and other crvrl servants were rncluded

Ibut those of] polrtrcal fr9ures were notably mrssrng"; and

(f) rt was not convrnced about the abrlrty of KACC to prosecute the (ases farrly,

grven rts selectrve excluston of polrttcal figures.

lvlr Murgor was sacked and replaced wrth Mr Kenako Tobrko, a former Chref

Defence Counsel rn cases rnvolvrng Mr Cheruryot and others rn respect of the

Forellsrc 5crence Laboratory proJect o cleor case of conl)tct of nlercst, as Mt

Tobrko was expected to contrnue wrth prosecutron of the cases The Commtttee

accepted Mr Grthongo's evrdence that

(a) the drscussron between Mr 6rthongo and l.lon. Mwtrarta rs "authentrc",

(b) rhe Vrce Presrdent (Hon Aworr) wasawareoftheAngloLeasngaffarr'

(c) Presrdent Krbakr was also up to date, havrng been "regularly brrefed on the

Anglo Leasrng contracted and the related contra(ts trom the trme Anglo

Leasrng became the subJect of a pa rlra mentary rnq urry [sometrme rn 2004]"

ln thrs respect, rt observed,

The Commrttee was of the vrew that the Anglo Leasrng arrangement "[was] not

possrble wrthout tlre most elaborate collusron on the part of all concerned"- the

busrness people rrrvolved rn the supply of goods and servtces, crvtl servants (as

neqotrators of rhe terms of contracts), and the polrttcal leaders rn the concerned
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Mrnrstfles or departments ln thr5 respect, the Commrttee went ahead to rdentrfy

"culpa ble" rndrvidua ls at all the three levels, The Comm rttee partrcularly fou nd Hon

Aworr culpable, makrng rts hndrng rn the followrng unequrvocal tern.rs

There ls abundant evrdence on record that [Hon Aworr] was, contrary to hrs evrdence

before the (ommrttee, suffcrently rnvolved rn the mplementatron of the Anglo Leasrng

contracts as to take responsrbrlrty for rts shortcomrngs FrrsI, on the evrden(e oI hrs

Permanent Se(retary, the [he] was rnvolved tn the procurement of the .ontra.t and was

keptrnformedateverystage Secondly Ihe]readamrnrsteflalstatementlnParlrament
rn whrch he exonerated hrmsel[ from any wrong dorng rn respect o[ the contract aod

lLrrther tnformed Parlrarnenl that the passports.ontract wrtlr IALFC] \,as valrd lHel
could only have read lhe mrnr5ter|al statement wrlh erther the rntentron of facrlrtatlng a

(over Lrp, or he was unconceTned a5 to whether or not the statement w.r5 true Thrrdly,

Ihe] mrsleadrngly defended the reputatron o[ Ang lo Lca srn g rn his m nrsleflal statement
Fourthly, Inoh,rtstandrng Mr Grthongo's warnrng], Ihel al]drcaled reeponsrbrlrty y/hrch

allowed Anqlo Leasrng to srgn a contract that was outnghrly dlsadvantageous to thc
publ ( lnterest Hl5 lnaCtrOn, !,rhen hr5 mrnr5try was rnvolved In a pro.trremertt prOCess

lhat lvas que(tronable rs conrplelely rnexcUsable

99 Even more culpabrlrty was attnbuted to Hon Mwrrana, n whose respect the
Commrttee made the followrng categorrcal observatton

The Mrnrster for Frnance, Hon Davrd Mwrra a, MP drsplaycd a most cavalter attrtude
towards lhe Anglo Leasrng and relared (ontra(ls, farlrnq ro gve the much needed

Ieadershrp rn the search [or the resolutron of these contracts To begtn wtth, accordtng Io
hrs own testrmony before the Commrttee, [he] was only rnterested rn the recovery of the
money pard to [ALFC] and once thrs had been recovered, he (onirdered hrmself drscharged
from any fLrrther responsrbrltry ln the vrew of the Commrttee, Ihe] drsplayed greater fear rn

hndrng out who war behrnd the Anglo Leasrnq contracts, as rf he already knew

100 From the evrdence presented to tt, the Commlttee parttcUldrly rnferred that Hon
lvlv/rrarla knew the denuty of lhe hrghly 6ctrtror.rs Anglo I casrng Thus tt noted

The cvrdence of Mr G thongo, whtch the Commrttee a.(epts, was th,tt Hon Mwrrafl,'t,
MP had rnstructed Mr Oyula to (all the pr,nctpals of Anglo leasrng and ask (hem Io
refund the money There ts evtdence of expenstve trlps to Europe that were made by
law enforcement officers wrth a vtew to establrshrng the owncrq oF Anglo Leastng when,
all along, Hon Mwlrara and hrs Frnancral Secretary [Mr Oyula] appe,ir to have known
them Mr Oyula's testrmony also conhrmed that he was rnstr cled by Hon l\,4wrrarra, MP

to seek a rcfund from IALFC]

101 Tlre Commrttee was sattsfred that Hon Murungr "acted to protect Hon
Murungaru,MP and Mr [Alfred] Gttonga and hence obstruct,ustt(e grven that he

was rn charge of [the] mrnrstry {responsrble for provrdrng leadershrp tn rhe frght
agarnst corruptronl" The Commtttee observed tl'tar Mr Mwalrko mrsled rt by, for
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rnsrance, clarmrng that due drlrgence was done (when, rn fact, rt was not done),

and clarming that all comments forwarded to hrs offrce from the AG's offrce had

been rncorporated rnto the frnal prorect documents, when that was not the case

Mr. Cheruryot (former P5 for lnternal Securrty) was found to be "most evasrve

and unrelrable" as "Ih]e appeared not to remember only those matters that were

preludrcral to hrm and remembered the detarls of everythrng else' In lrght of the
role he played rn the Forensrc Laboratory Project, the Commrttee recommended
"[f]urther rnqurry rnvolvrng persons who worked wrth lhrml, for example hrs

mtnrster and the Head of Publrc Servrce at the trme"

102, OnAmb Muthaura, the Commrttee was of the vrew that "[t]he head of crvrl servrce

had rn the advertrsement mrsled the publrc that there had no wrong dorng by

anybody" Furthet rt oprned that - "[t]he Prrncrpal lmmrgratron Offcer (PlO) was

transferred wrthrn the knowledge of the head of the publrc servrce fully aware that
he was one of the few officers who were opposed to the manner rn whrch the
passport project was handled. ln fact he could not offer an explanatron as to why

Mr Ole Ndrema was transferred, The Comm,ttee found rt drfficult not [to] belreve

that he \ /ai not transferred because of berng a 'stumblrng blo(k' rn the passport

procurement contract

103 Based on the above (and other findrngs), the Commrttee recommended further
rnvestgatron rnto the conduct of, among others, Hon Awon, Hon Mwrrarra, Hon

Murungr, Mr Mwaltko, Mr Cheruryot, Amb Muthaura and Mr Dave Mwangr

Unfortunately, the Commrttee shred from makrng any reconrmendatron rn respect

of the Presrdent, yet rt was of the unanrmous vrew that the Presrdent was aware of
all that was gorng on but farled to act

I04 Further, the Commrttee recommended, among other thrngs, that

(a) the KACC Drrector should lrarse wrth the A6, the Pohce Commrssroner and

other releva nt bod res, wrth a vrew to ensu r ng prosecutron of those rnvolved

rn the negotratrons and approval of the passport procurement pro,ect,

(b) tire AG should ensure legal termrnatron of pro;ects that had not taken off,

(c) governnlent programmes, whether securrty related or otherwtse, should

be rncluded rn the Na onal Budget and tabled before the House;

(d) the offrce of the C&AG should urgently table rts report (on the lS "Anglo

Leasrng and Anglo Leasrng type" contracts),

(e) a Departmental Commrttee called "Parlramentary Secuflty Commrttee" be

establrshed to dealwrth natronal security related rssues,
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(f) KACC should hasten rts rnvestrgatrons and make tts report publrc as soon as

possrble, and

(g) all government pro1ects, whether securtty related or otherwrse, should

recerve cabrnet approval before the stgnlng of any contract or payment of

any funds

105 The Commrttee's report was presented to the Natronal Assembly (for tabltng) on

28 N4arch 2006 lnrtrally, the government characteflstrcally attempted to block tlre

tablrng of the report, questronrng the legalrty of the same However, on 30 March

2006, the then Speaker of the House (Hon Francrs Ole Kaparo) made a landmark

rulrng that, rn lrght of the comrng to fore of new evrdence, PAC's re-openrng of

lhe rnvestrgatrons was JUstrhed 
I Thrs effectrvely paved way for the tablrng and

eventual adoptron of the report (on 18 Apfll 2006) ln sanctronrng the tablrng of
tl're report, the Hon 5pe.rLer ruled

lam persuaderi to lako the vrcw that audrtrng rs a rontrnuous process thal movc5

forward and backwards lts arm rs to establrsh whether publrc funds have been utrlrzed

rn the rntended way, econornrcally, effrcrently and wrthrn the legalframe,.vork lt rs also

meant to establrsh whether there lras been rmpropflety rn the utrh5atron of funds, and

rf there has been, to seek redress, close the qaps and stop furthnr rmpropflety ln short,

to stop \^/aste mr5npproprLatron of publrc fund, lt rs a contrnurng l)rocess ln the samc

breath. the PAC. berng the frrst Coir'rrnrttee ever to be created rn lhe hrstory of the Housc

oI Commons of the Unrted Krngdom, from where we derrve our own procedures, rs a

Select Commrttee as opposed to ad hoc, Sessronaland DepartmentalCommrttees lt
rs alrve all the trme lt wat(hes over the applrcatron of raxes collected from the people

by the Exe.utrve lt rs for thrs reason that rt rs referred to as the "Wat(hdog Cornmrttee"
The "dog" must watch Ihe "dog" rn the Commrttee rs not allowed to sleep rn rts watch,

and so must thc Comnrtt.,e lt mr,st be vrgrlant and watchful on behalf of the Horrse

at all trmes lt rsdynamrcand not statrc In rt5verynatrrre It rs [or thrs qreater publ c

rnterest, n sprle of my mrsgrvrngs on tl-re procedure uscd rn aomprlrng thrs Report, tlral
I am rncl ned lo adm lt thrs report for consrderatron by tl'rs House

I06 Durrng 2004/2005 and part of 2005/2006, the C&AG carfled out audrts of the I 8

securtty related projects funded tlrrough forergn supplrer/credrt arrangements The

culmrnatrng report, whrch was presented to the Natronal Assembly rn Apfll 2006,

summarrzed the outcome of the audrt, partrcularly hrghlrghtrng rssues relatrng to
6nancrng, procurement and mplementatron oF the prolects 7'The report came hot
on the heels of the PAC Report

21
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107 The audtt made a number of seflous revelattons about the scam, whtch, tn many
respects, corroborated the 6ndrngs made tn the G hongo Dosy and the pAC

Report For rnstance, the audrt report revealed that

(a) Our of the 18 pro,ects, 12 were contracted and respectrve agreements
srgned between 1997 and December, whrle the remarntng stx were
contracted and srgned between January 2003 and January 2004 Out of the
latter srx, three were rnrtrated and negotrared between the years 2OO0 and
2002, no rnformatron was avatlable regardtng the rn tttatton and negottatton
of the other three

(b) The polrcy regardrng consrderatron and use of lease financrng and supplrer
credrt arrangements tn respect of key pnoflty secunty prolects had been
approved by the cabrnet rn 2001, as an alternatrve ro the unrelrable and

fast-dwrnd lrng donor support

(c) Th rough the I8 contracts, the government had been commrtred to spendrng
a rotal of KES 56 33 brllron The comnrrtments, whose net value ls equtvalent
to 16210,/o of Kenya's Gross Annual Expendrrure for the year 2OO3/2O04,

assumed the character of "rrrevocable Promrssory Notes whtch were gtven

to the credr( provrdes on the dates the respectlve credtt agreements were
srgned"

(d) Conrpetrtrve brddrng as provrded for rn the Publr( Pro(urement Regulatrons
(200]) was not applred rrr the rdentrficatron and war d of the contracts ro the
varrous supplters ln lhe absence of thrs, rt was not possrble for the audtt

team Io ascertarn how the contract sums were determrned and accepted
by the government as farr and competrtrve

(e) Srmrlarly, no competrtrve brddrng nas used to tdentrfy the finanCers/
credrt provrders ln the absence of thrs, the audtt team could not ascertatn
how the terms of the credrt, rncludrng the rnterest rates chargeable, were

determrned and agreed upon As a result, rt was equally not possrble to
ascertarn whether the respectrve rnterest rates and other terms were farr

and competrtrve

(f) For most ofthe contracts, the supplrers were nor sublected to due drlrgence

tests, Consequently, rt was not possrble [or the audrt team to establtsh how
the competence, capaoty and capabrlrty of the contracred supplrers were
ascertarned

(g) Seven ofthe strpplrer/credrt provrders do nqt exrst rn the countnes tn whrch
they are purported to be regrstered/domrctled, and may therefore not be
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bono frde regrstered bustness firms The seven are Forenvc Lobototorrcs

(purportedly based rn Edrnburg, Scotland), Anqlo Leostng & Fnonce Ltd

(purportedly based tn Liverpool , UK), Sound Doy Cotpotltrcn (purportedly

based rn Daventry, Scotland)l lnfotolenl Ltd (purponedly based In Geneva,

Swrrzerla nd), Mrdla nd Fnance & Securtties L td (pu rporledly based rn Geneva,

Slvrtzerland), Apex Fnonce Corporaircn (purpcrtedly based 
'.1 

Geneva,

Swrtzerland), and FrlJl' Merchontie Sccurtttes Carporatron (purportedly

based rn Geneva, Swrtzerland) The audlt team [urther expressed fears

that addrtronal firms may also prove ficttttous lf probes are made rrlto Iherr

rdentrtres

(h) The audrt team coulcl not establlsh the ar'r'rounts of credrt drsbursed or the

amounts whrch rcmatned undtsbursed as there lverc no tnvorces, delrvery

notes or certtficates of completlon oI works, whrch would ordtnartly

rnrlrcate the value of the contract deltverables accompltshed as at the d.lte

of payment n fact, the team was surprrsed to 6nd out that none o[ the

contracts had provtston requtrtng the strPPllers to submtt thcsc d ocuments

to the govern ment

(r) From the evtdence and tnformatton gnthered, rt was evldent that "the

contract su ms and partrcularly the prrces of goods/eq urpment were grossly

rnflated (ompared to the market prlces at the tlme"

(l) ln the absence of complete tnformatron on the work/-ooods/servlces

delrvered rn respect of each of the 18 contracts, tl.le audlt te.lm could not

establrsh the extent of act(lal losses strffcred by thc qovernmont

108 On the bass of thrs revelattons, the C&AG recommended, among other thlngs,

th at

(a) rmmedrate steps be taken to establrsh the legal status of the respectrve

supplters/fr nancters, rncludrng the seven earlter menttoned,

(b) the responsrble Accountrng Offcers should be requrred to provtde all

rnformatton and documentatron nece5sary for tl'le determlnatron of the

actual losses suffcred by the governmcnt ln respect of cach of the l8
contracts,

(c) where overpayment to the sLlppllers/ftnancters ts proved, or where

payments have been made but no work/goods/servtces have been

recerved, efforts (tncludtng legal actron) should be made to recover such

overpayments,

171



lr,

23 KenyzAnli Cor\rpl,on Cornnr 5sron (rACL) O!aderly R.plrt tor the P.nod Januaiy-tVarch ZO05(Aprlt2OO5) 2-3

(d) allsecurrty projects'budgets be presented to Parljament forapproval under
the respectrve Mrnrstry/Department's esttm ates/vote s,

(e) a Speoal Procurement Commtttee to oversee the procurement of securrty
related equrpment/servrces be establrshed, and

(f) consrderatron be grven for the establrshment of a Specral parlramentary

Commrttee to deal wrth Defence/Natronal 5ecurrty rssues, tncludrng the
related accounts and audrt reports

lmplementation of the various reports: Review of KACC's responses

109 An analysrs of KACC's response to the vaflous PAC and C&AG reports reveals a

mrxed record lt was 5urpnsed that the first ttme KACC conducted an rnvesttgatron
was rn the quarterly perrod January-March 2005, yet the matter had come to publtc
lrmelrght as early as Aprrl 2004 In the first place, why rt took KACC thrs long ro
respond was beyond the TJRC's comprehensron

I 10 ln the January-March 2005 quarterly perrod, KACC rnquired rnto contracts rela0ng
to the CID Forensrc Laboratorles Pro]ect ?r lts rnvesttgatrons revealed, among
other thtngs, that "the government procurement procedures were not followed
rn awardrng the contract" and.'the contract was srgned before establrshtng the
legal status of the two companres" Though tt could not establrsh the rdentrty of
the Dtrectors of the two compantes, the tnvesttgatron revealed that, by 14 June
2004, "a11 the money pard to [ALFC] [had been] pard back to the covernment,,
On thrs basrs, KACC recoed rhe prosecutron of Mr, Cheruryot (former pS), Mr lohn
F A Agrlr (lormer Frnance Office rn rhe Office of the Presrder.tt) and Mr Francrs 5ang
(foflner Drrector of CID) The file was forward ro the AG on ] 1 February 2OO5 On 2

March 2005, the AG accepted the recommendatron to prosecute Mr, Cheruryot and
Mr Agrlt, bur recommended rhat Mr Sang be treated as a wrtness "as hrs evrdence
would be vrtal"

I I I Dunng the .January'March 2005 quarterly period, KACC also rnvesrrgaled thc
contract relattng to the supply and lnstallatton of new passport tssutng system
for the Department of lmmrgratron, lnvestrgatrons revealed that,,tALFCl rs nol
regrstered etther tn UK or rn Kenya" and "[the] contract was entered tnto wtthoul
verrfyrng the Iegal status of the company and rn toral breach of procurement
procedures"The rnvestlgatton further establrshed that "the money pard to [ALFC]

was pard back to the Government by 'l3th May 2004"
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112 Based on rts frndrngs, KACC recommended tl're prosecutron of l\4r Mwalrko

(former P5 rn the Offrce of the Vrce Presrdent), Mr Magarr (former Treasury

P5), Dr Wrlson Krpsang Srtonrk (former Dtrector of the Treasury's Government

lnformatron Technology Systems) and Mr Davrd L Onyonka (former Head of the

Treasury's Debt Management Drvrston).The ftle was forwarded to the AG on l lth
February 2005 and the recommendatron to prosecute was accepted on l6th

February 2005

ln the .luly-September 2006 quarterly per od. KACC tnqutred tnlo allegatrons

of rrregular contract rnvolvrng Globetel Inc (UK) relatrng to the supply and

rnstallatron of a multr-channel secunty system for the AdmItrstratton Poltce, and

found out that the procurement process was marred wtth va ous trregulartttes

For rnstance, "[t]he prolect was Inerther] planned for nor was rt br,rdgeted for

as requrred by law", "{nlo due drlrgence was done 1o assess the competence

and capabrlrty of the contractors", and "[[lurther, conlmttn']enl fee and the fttst

rnstalment were pard before anythrng was donc to rmplemer'tt the prolect"

The frle was reportedly forwarded to the AG on 27 September 2006, wrth clear

recommendatrons that the former P5, OP (rn charge of Provtnct.rl Admrnrstratron

& Internatronal Secunty) , the former Deputy Chref Frnance Offrce t, he former

Frnance Mrnrster and the formerTreasury PS be charged wrth cnmtnaloffences

113
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The quarterly perrod also saw rnvestrgatrons rnto othcr "Anglo Leasrng and Anglo

Leasrng type" projects

I 15 The e-Cops Proje(t lnvestrgatrons rnto tl'rrs ambrtrous prolect - whtch was

rntended to see countrywrde computeflz.rtron of the secuflty, law and order

systems - establrshed vanous rrregularrtles rn the procurement process For

rnstance, rt revealed thal "It]he project was not planned for nor rnras rt budgeted
for as requrred by law" and that "[n]o due drlrgence vras done to assess the

competence and capabrlrty of the contractors" The 6le was forwarded to the AG

on 27 September 2006, wrth recommendatron that the former P5 rn the Offce of

the Presrdent rn-charge ol lnternal 5ecutty),Mt Mwrono (former Frrrance Mrntster)

and formerTreasury PS be charged rn court

The NEWSS Project: KACC rnqurfles rnto thrs prolect - whrch was rntended to

modern rze the country's early wa rn rng food securrty system at the Meteorologrcal

Department - establrshed that "[t]he project was approved desprte the
fact that no budgetary allocatron had been made" lt also revealed that "[t]he
procurement procedures were not followed" The frle was forwarded to the AG

on 29 September 2006, wrth recommendatron that the former Drrector of the
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Meteorologrcal Department, former Transport Mrnrster, former Ftnance Mtntster
and former Frnancral Secretary be charged rn court

117 The Spacenet Proje(t: KACC's rnvestrgatrons rnto thrs pro.,ect - whrch was

rntended to rnstall VSAT-based rnternet servrces rn all post offrces rn Kenya (even

rn rural post offrces where there rs no electncrtyr) - revealed that the prolect had

been secretly negotrated between the former Postmaster General of the Postal

Corporatron of Kenya and one Mr Mrchael Alan of Spacenet Corporatron of USA,

wrtlr the cumulatrve approval of the former PS, Mrnrstry of Transport, the former

Mrnrster for Transport and the former Mrnrster for Frnance The tnvestlgatton
further revealed tlrat the prolect was camouflaged as a secur(y prolect The frle

was forwarded to Ihe AG, wrth the recommendatron that the former Postmaster

General, the former Mrnrster for Transport, the former PS rn the Mtnrstry of
Transport, the former Mtnrster for Ftnance and the former Frnancral 5ecretary be

charged rn court

118 The Police Department Modernization Project: KACC also rnqurred rnto thrs
pro,ected, wh rch was rntended to secure frnanc tng for the moderntzatron of Polrce

equ rpment and accessones (rnclud rng an assortment of arms and ammunrtrons)

The rnvestrgatrons revealed that "there was no budqetary allocatron for the
pro]ect'; and that a commrtment fee of EUR 1,2 mrllron.r,ryas pard upfront, but no

supplres were made The frle was forwarded to the AG on 29 September, wtth
recommendatron that the [ormer PS rn the Offrce of the Presrdent in-charge of
lnternal 5ecuflty, ttre former Mrnrster for lnternal Secuflty, the former Treasury

P5, former Frnance Mrnrster) and former Head of Treasury's Debt Management
Department be cha rqed

Anglo Leasing and Related Prosecutions: Progress Review

I I9 5o far, the government has done lrttle to rmplement the PAC Repor Mr Mwalrko

was charged rn courl alongsrde Mr Onyonka (Debt Management Deparrment)

and Dr Wrlson Srtonrk ln March 2012, the latter two were acqurtted for lack of
sufficrent evrdence whrle Mr Mwalrko was put on hrs defence lt suffces to note that
prosecutron of the trro started way before the PAC recommendatrons Recently,

some leaked U5 drplomatrc cables (from the US Embassy rn Narrobr) detatled how
the former AG (Wako) and the former Drrector of the defunct KACC (Rrngera)

frustrated efforts to prosecute the brg names behrnd Anglo Leasrng scam.

'120 The Grand Regency saga was an outcrop of the Goldenberg Affarr lt revolved
around the famous Grand Regen(y Holel, one of the propertres belreved to have
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been acqurred (by Kamlesh Pattnr) wtth proceeds from the Goldenberg scam The

CBK came rnto the tussle vra a credrt of KES 9 9 brllron to Mr Pattnr's Exchange

Bank, whrch debt was passed on to Mr Pattnl sometrme rn .June 1993

When Mr Paltnr farled to fully repay the loan, the CBK secured a charge over the

Hotel, then regrstered rn the name of Uhuru Hrghway Developmcnt Ltd, one of

tl're many companres owned by Mr Pattnt On I 5 Aprrl I994, CBK appornted a

recerver-manager Later, rtattempted to exerclse lts 5talutory power of sale under

the charge Thrs prompted [,'1r Pattnt and UHDL to frle a surt, wlttclr resulted tn

rn;unctrve orders restrarnrnq the Bank from exerclslng lts statutorv power of sale )l

ln 2003, KACC filed a surt agarnst Mr Pattnr and l6 others, wrth the rntentron of

repossessrnq the hotel, argurng that rt h.rd been obtarned usrng rlleqally acqurred

publrc [unds]5 ln Aprrl 2008, after endless battles rn court, l\4 r Patlnr and UHDL

gave rn, a settlement was regrstered rn court, by whlch the pcndlDg sults were

drscontrnued and termrnated, and the hotel handed over to CBK Thereafter, the

hotel was controversrally sold to tl're Lrbyan Arab Afrlcan lnvestn'rent Company

Kenya Ltd (LAICO)

Uhuru HLghway Ocv€ropmc.l Lld Kanll!sh P.lln, E Olhe6 -Vs- Ccnlr.l Benk ol K.ny. e Olh.rs llcC NO 589 OF 1q!9
K. nya AnltsC onupt,on CommlssrDn-Vs' Xahl.sh Parlnr& Olh.rs HCC N0 1111 o12003
K.nya Nalronal As s.mbly Hans.rd(23Aprrl 2008) xxxx

i,."Ir

123 ThecontroversysurroundrngthesaleoFtheHotel srrrfacedrntheNattonalAssembly

when, on 23 Aplrl 2008, the MP for lmentr Central, Hon 6rtobu lmanyara, sought

a Mrnrsteflal Statement from lhe Mrnrster for Ftnance Hon lmanyara specrhcally

wanted to know (1)whether UHDL and CBK had sold, or were rn the process

of selltng, the HoIel to a company known as N4erldtan Arab Afrlcan lnvestment

Company (MAAIC), and (2) whether the Government of Kenya had agreed to

wrthdraw all crvrl and crrmrnal cases revolvrnq around Pattnt and hrs rompantcs'"

124 On 29 Apnl 2008, the Frnance Mtnrster Hon Amos Ktmunya tssued the Mrnrsterlal

Statement, wherern he rndrcated, among otlrer thrng s, that

(a) he had drrected cBK to move and drspose of the Hotel at the earlrest

opportunrty,

{b) CBK would be sellrng the Hotel trnder rts statutory power of sale,

(c) the publr( rs assured that the sale valuc wrll not be less than the lrrghest

open market value obtarned dunng the valuatron of the hotel, and

(d) the Government had a keen rnterest rn the sale, and that the Mtnrsterwould

consult and gurde CBK rn the sale process
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125 Respondrng specrfically to the rssues rarsed by Hon lmanyara, the Mtnrster srated

that"[r]r rs not true that the hotel has been sold to Merrdran Arab Af Can lnvestment
Com pa ny" and "[r]t rs not true that the Government has grven amnesty to Kamlesh

Pattnr and hrs assocrated companres" Certarnly, thrs was not true as, by the trme

the lvlrnrster rssued the Mrnrsteflal Statement, so much waler had gone under the
brrdge rn relatron to the sale of the hotel {to LAICO) ln fact, Kamlesh Pattnr had

already instructed hrs counsels to negotrate wrth CBK \r'flth a vtew to sellrng the
hotel to LAICO, and the CBK had been negotratrng the sale of the hotel (to IAICO)

and rts Board had already sanctroned tlre sale

The Cockar Probe

126. The Frnance Mrnrster's Mrnrsteral Statement drd not settle the dust, tn fact, tt

generated more heated debates, both wrthrn the House and rn the publtc domatn

On 11 July 2008, the rntense pu blrc pressure prompted Presrdent Krabkr to appornt
a three-member Commrssron, wrth Justr(e (Rtd ) Abdul Malrd Cockar, a former Chref

Justrce of the Republrc, as rts Charrperson lts terms of reference rncluded a broad

mandate to rnvestrgate the crrcumstances surroundrng the sale of the hotel, the
role played by named Treasury and CBK officrals, ln the end, rt was expected to grve

recommendatrons on legal and admrnrstratrve measures to redress the anomaly.

On 24 November 2008, rt submrtted rts final reporl to the Presrdent

127 The report contarns a precrse emprrrcal analysrs of the events leadrng up to rhe

sale of the hotel The analysrs ts based on the oral and wrrtten presentatrons made

by varrous rndrvrduals who appeared before the Cockar Commrssron, rncludrng

CBK Governor Professor N.JU9una Ndung'u, Lands Mrnrster Hon James Orengo,

CBK Board Secretary Mr, Kennedy Kaunda Abuga, the Commrssroner of Lands Mr

Zablon Mabea, Mr Kamles Mansiikhlal Paftnr, the then KACC Assrstant Drrector

Ms Fatuma Srchale, the then lnteflm Drrector-General of the Publrc Procurement

Oversrght Authrorty (PPOA) Mr Robert Hunja, Mr Davrd Masrka (a drrector of
Lloyd Masrka Ltd ), and three former recerver-managers of rhe hotel The Cockar

Commrssron reported that former Frnance Mrnrster Hon. Amos Ktmunya chose not
to appear before rt to grve evrdence

I28. On the legal front, the Cockar Commrssron made two recommendatrons of a legal

reform character Frrst, rt called for the amendment of the Pubhc Procurement and

DrsposalAct, 2005 to explrotly extend the scope of rts applrcatron to the dtsposal of real

property The Cockar Commrssron observed that, as rt rs, the Acr grves publrc officers

room to crrcumvent rts provrsron \dhen drsposrng real properly as the Act apparently

governs drsposal of "unse rvrcea ble, obsolete or surplus stores and equtpment"
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129 The Cockar Commrssron also recommended revrew of the CBK Act to strengthen
the CBK Board's statutory responsibrlrty of revrewrng and checkrng any excesses of
the Governor, who ha ppens to be tts Charrperson The Cockar Commrssron pornted

out that a srmrlar recommendatron had been made by the Bosrre Commtsston, but
regrettably noted that the same had not been acted upon

130 The Cockar Commrssron found that rhe sale of the hotel was questronable and
flarved, as rt lacked transparency and "drd not realrse the best value For the Hotel"
On the culpabrlrty of rndrvrduals rnvolved rn the rrregular sale of rhe hotel, the

Cockar Commrssron was of the vtew that, though he was not drrectly rnvolved

In the sale of the hotel, Hon Krmunya was adequately brrefed but farled to grve

Parlrament and the people of Kenya the true prcture on the sale of the hotel Thus

t concluded "As the N4rntster responstble for the affarrs of the CBK, he must take
responsrbrlrty for the questronable drsposal of the Hotel"

I 3l As for the CBK i.-,overnor, tlte Cockar Commtssron was of the vrew that "[he] was
not truthful to other publrc tnstrtuttons about ttre s.rle of the Hotel': Partrcularly
ftndrng thrs conduct to be contrary lo the provrsrons of sectron t 8 of rhe Publrc

Offrcer Ethrcs Act, 2003, rt concluded tha t "{tlhe Govern o r must ta ke respon srbrlrty
for the drsposal of the holel tn a secretrve and questronable manner" A srmrlar
frndrng was madern respectof the Mr Abuga However, at the trnre of publrshrng
thrs report, no actron had been taken agatnst Amos Ktmunya, Nluguna Ndungu
or Kennedy Abuga for therr role rn the clandestrne sale of tl'te Grand Regency
Hotel

lnitiatives to Combat Corruption in Kenya
132 The defunct Kenya Antr-Corruptron Commrsston (KACC) had carned out consrderable

research rnto prror efforts made to frght corru ptton rn Kenya before 2OO3 when the law
establrshrng KACC was enacted Thrs research, embodted rn the manual developed
to educate pubrc officers and menrbers cf the publrc, forms the content on antt-
corruptton efforts tn Kenya srnce colonral trmes,)7

I33 There has been growrng publrc awareness of the consequences of corruptron, tts

negatrve and destructrve effects on the e(onomy and development, and the need
to elrmrnate tt. ln seektng to forcefully address corruptton, Parlrament passed the
Antr-Corruptron and Economrc Crrmes Act 2OO3 and the publrc Of6cer Ethrcs Acts

27 Th. AnlGcormplDn .nd €conomrc Cnmcs Acl ?OO3 Expt.n.d A Manual {or pubtrc Ofljc.rs and lll.mbers or th. pubhc .
publicalo. o(lhe Kcnya AnILC o(!ptlon Commiss on
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2003 (POEA) These Acts came rnto effect on 2'd May 2003, before Kenya srgned

and ratrfred the Unrted Natrons Conventron Agarnst Corruptton (UNCAC)

134 Hrstoflcally, the KACC Manual acknowledges (he fact that corruptron, as a

problem rn Kenya, dated back lo the colonlal trmes ln 1956, the Preventron

of Corruptron Acr, Chapter 65 of the Laws of Kenya, was passed by the Bfltrsh

colonral authorrtres rn an effort to provrde a legal framework for combattng

publrc corruptton lt provrded for the punrshment of brrbery tnvolvtng holders of
publrc offrce. The act was amended rn '1991 to provrde strffer penaltres for those

convrcted of corruptron lnl993therewasanestablrshedAntt-CorruptronSquad

tn the Polrce force The Squad was establtshed admrnlstratlvely to spearhead the

frght agarn st corruptton

1 35 ln 1997, the Preventton of Corruptron Act was amerrded to establtsh the Kenya Antr-

Corruptron Authooty (KACA) KACA extsted unttl year 2000 when tt was declared

unconstrtutronal by a conslttutronal court Thrs declaratton was on the basts,

among others, that the powers of KACA to prosecute went agarnst sectron 26 of the

Cons tutron whrch errpowers the Attorney General to prosecute cases I lt't 200],

the Antr-Corruptron Polrce Unrt was formecj admtntstrattvely to conttnue wrth the

work of KACA Thrs Unrt extsted untrl 2'r May 2003 when the Antr Corruptron and

Economrc Crrmes Act 2003 whrch establrshed the Kenya Antt-Corruptton Commtssron

(KACC) as the marn legal body wrth the mandate to 69ht corruptron rn Kenya came

rnto effect The Commrsston replaced the Antr-Corruptron Polrce Unrt

136 The new Constrtutron of Kenya 2010 not only entrenched the antr'corruptron

commrssron rn Chapter 6 but also, renamed tt as the Ethrcs and Antl-Corruptlon

Commrssron (EACC) Detarls of the new antr-corruptron laws emanattng from the

new Consltutron are corltarned rn the followrng portron of th ts chapter that delves

tnto the leqal rnstruflrents governtng antt-corrupt!on efforts tn Kenya,

The Anti-Corruption Legal Framework

137 Thrs portron of the Chapter tdenttftes and analyses all laws that have a bearrng

on antr-corruptron efforts, acknowledge the ga rns made, and also potnt out legal

and rnstrtutronal weaknesses that need to be addressed The observattons made

at thrs JUncture wrll form part of the frnal recommendattons by TJRC on what

Kenya should do to address past vrolatron of economtc rrghts, At a qurck glance,

the followrng legal rnstruments govern the frght a9 a rnst corruPtlon at the g lobal,

reg ronal and domestrc levels
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The Unrted Natrons Conventron Agarnst Corruptron (UNCAC)

. Afrcan Unron Conventron on Preventrng and Combattng Corruptron

r The Proceeds of Crrme and Antr-Money Launderrng Act of 2009

r Antr-Corruptron and Economtc Crimes Act of 2003

Pr.rblrc Of6cer Ethrcs Act of 2003

Ethrcs and Ant-Conuptron Conrmrssron Act of 2011

, Lcadershrp and lntegflty Act oF 201 2

I38 O!her relevar'rt laws that drrectly or rndrrectly strengthen the governance and antr-

corruptron efforts rn Kenya are

r Crrmrnal Procedure Code

r lr,4utual Legal Assrstan(e Act of 201 1

r Publrc Frnance Management Act,2012

.J Publrc Procurement and Drsposal Act,2005

r Bankrng Act, Chapter 488 of the Laws of Kenya

r Forergn Judgements( Recrprocal Enforcement) Act, Chapter 45 oI the Laws of

Kenya

' Crvrl Procedure Act, and Crvrl Procedure Rules of 2010

139 The 6ght agarnst corruptron rn the entrre r.vorld rs now hrnged on tl're Unrted

Nations Conventron Agarnst Corruptron (UNCAC) Kenya was the first country rn

the world to srgn and srmu ltaneously ratrfy the Conventron on 9/ I 2/2003 rn Meflda

N.4exrco At the regronal level, Kenya has also ratrfied the Afflcan Unton Conventton

on P,eventrng and Combatrng Corruptron, and rs workrng wrth other partner states

of the East Afrrcan Communrty (EAC) towards the development of the East Afflcan

Communrty Proto(ol on Preventrng and Combatrng Corruptron All these efforts

are a rmed at promotrng good governance, ethrcs and rntegflty rn the management

of publrc servrces and property

140 It rs worth notrng that Kenya's marn antr-corruptron statutes, namely the Antr-

Corruptron and Economrc Cnmes, 2003(ACECA) and the Pub|c Officer Ethrcs

Act, 2003(POEA) were enacted rn May 2003 before the adoptron of the UNCAC rn

December 2003 The ACECA establrshed the Kenya Anrr-Corruptron Commlssron

I, , T'ipif
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(KACC) Kenya had rherefore establrshed her antt-corruptron legal and rnstrtutronal

framework before the ratrncatron of (he UNCAC Thrs rndeed rs commendable on the
part of the Government of Kenya The lack of a natronal antt-corruprron polrcy has

however been blamed for the lack of focus and drsconcerted efforts rn thrs arena

The United Nations Convention Against Corruption (UNCAC)

141 The four marn prllars of tJNCAC, that State Partres such as Kenya are measured

agarnst, a re,

Preventron of corruptron rn both the publrc and pflvate sector by establrshtng

antr-corruptlon bodres, strengthenrng transparency and accountabrlrty rn

financral rnatters. publrc procurement, fundrng of polrtrcal partres, electron

campargns, apporntments and promotrons on mert, development of codes

of conduct, and the partrcrpatron of the crvrl socrety and pnvate sector tn

preventrng corruptron

Crrmrnalrzatron and law enforcement

lnternatronal cooperatrolr re mutual legal assrstance, extradrtron and the use

ofspecral rnvestrgatrve technrques, enact proceeds ofcrrme and antr- money

la underrng law

Asset recovery re the return of corruptly acqurred assets to the country of
ongrn through freezrng, serzure, confiscatron, repatnatlon, and (ompensatton

of vrctrms and legrtrmate owners

142 The UNCAC Gap Analysrs Report of 2009 showed that Kenya had substantrally

complred wrth the provrsrons of the UNCAC througlr enact(nent of the Antr-

Corruptron and Economrc Cnmes Act (ACECA), the Publrc Officer Ethrcs Act (POEA)

and other laws on publrc finance, procurement and polrtrcal party finanong

There was however more to be done to strengthen publrc rnstrtutrons rn Kenya

and enhance transparency and accountabrlrty Thrs opportunrty presented rtself

rn the promulgatron of the new Constltutron of Kenya on 27/8/201O, usherrng rn a

new polrtrcal, socral and economrc drspensatron Of relevance rn the fight agarnst

corruptron rs Chapter 5rx on Leadershrp and lntegflty that gave brrth ro (he new

Ethrcs and Antr-Corruptron Commrssron (EACC)and the Ethrrs and Antr-Corruptton

Commrssron Act (EACC Act) No 22 of 2011

143 Article 79 gave power to parlrament to enact legrslatron to establrsh an Ethrcs

and Antr-Corruptron Commrssron (EACC) to ensure complrance wlth the
provrslons of Chapter 5rx After consultatrons and varrous dralts passlng from
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one government oFfr.e to another, parlrament frnally enacted the EACC Act that
recerved Presrdentral assenl on 27 August 201I

144 It rs rmportant to note that the EACC Act dtd not repeal the ACECA, but only
repealed Part lll of ACECA that estabIshes the KACC, tlre Advrso.y Board, therr

composrtron and respectrve functrons ln a nutshell therefore, all the provrsrons oI
the ACECA save for Part lll strll form part of the antr-corruptron Iegal framework rn

Kenya

Constitution of Kenya 2010

t Constttuttonalenlrcnchment

I 45 Artrcle 79, whrch rs housed rn Chapter 6 of the Constrtutton, oblrg.rtes parlrament

to enact legrslatron 1o establrsh an rndependent erhrcs and antr-corrLrptron

commrssron, whrch shall be and have the status and powers of a comm ssron

rrnder Cha pte r 1 5, for pu rpose s of en su rrng com plra ncc wtth and e nfo rceme nt of
tlre provrsrons of Chapter 6 on Leadershrp and lntegnty The npw antr-corruptton
body rs therefore entrenched rn the ConstrtLttron, unlrke KACC !vhrch was a

creature of the statute lt rs therefore a pcrmanent crcature of our governar'lce

system and cannot be d rsbanded at the whlms or wtshes or person a I ex ped rency
of a few selfrsh rndrvrduals, as l'tas been rn the past

146 Howeve r, Artrcle 79, u nlrke ot her Artrcles esta blrsh rng constrtutronal com m rssrons,

does not prescrrbe the specrfrc functrons requlred ofan antt corruptton agency as

provrded for rn the four (4) prllars of UNCAC These are preventron, rnvcstrgatror.r,

asset recovery and rnternattonal cooperatron

147 Out of the eleven (1 1 ) Com nr ss rons esta blrs hed by th e Constrt utron, rt rs only the
EACC that rs not lrsted as one of the Constrtutronal Commtssions under Artrcle
248 of Chapter I5, and whose functrons are not ou t lrned rn the enablrng Artr(le
Other than the general JbJects, autholty, fundrng, composttlon, removal from
ofltce, functro ns and powers of bestowed u pon a ll Com mrsston s a nd ln d epe ndent
Of[rces under Chapter 1 5, the specrfrc functrons and powers of the EACC are left
to parlrament to determrnc through legrslalton

148 A keen perusal of the artrcles establrshrng the ten (10) other Commrssrons wrll
rllustrate thrs glarrng legrslatrve dtscnmtnatton or bras rn the establtshment
of EACC Therr composrtton and functrons are clearly enumerated tn the
Constrtutron, thereby leavrng no room for speculatron, ambrgurty or nterferen(e
whrle enactrng therr respecttve enabltng statutes These are.
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J Kenya Natronal Human Rrghts and Equalrty Commrssron (Arttcle 59)

r Natronal Land Commrssron (Artrcle 67)

r lndependent Electoral and Boundarres Commrssron (Artrcle 88)

-r Parlramentary Servrce Commrssron (Artrcle 127)

-,r Judrcral Servrce Commrssron (Artrcle 171)

-r Commrssron on Revenue Allocatron (Artrcle 216)

r Salarres and Remuneratton Commtsston (Artrcle 230)

r Teachers Servrce Commrssron (Arttcle 237)

J Natronal Polrce Servrce Commrssion (Artrcle 246)

r Commrssron on lmplementatron of the Constrtutron (Srxth Schedule-Sectron 5)

149 The anlr-corruptron commr5S,on rs the key rnstrtutron tn the realm of good

governan(e, and should therefore have been accorded supeflor or srmrlar status

to all the other Constrtunonalcommrssrons The rmportance of Ihe EACC rs fu rther

rernforcement by the power and authonty conferred upon rt, as a wat(hdog
agency, to oversee rss ues of tnteg rtty and ethtc s rn all the other pu bltc tnstttu t rons,

rncludrng the Commrssrons whrch have been accorded specral trea(ment The

EACC rs rndeed the enforcer of the natronal values enshrrned rn Artrcle l0 and

Chapter 6 of the rn the New Constrtutron A weak constttuttonal basts ts a recrpe

for a weak polrcy and legal framework, hence drlutrng all the garns made srnce

Kenya srgned and ratrfred UNCAC on 9/12/2003 Thrs rs the negatrve rmplrcatron

and ambrgurty that Kenyans wrll have to grapple wrth untrl the EACC rs grven a

sound constrtutronal groundtng through amendrnent of the Constrtutron

150 Thrs apparent a mbrgu rty rn the Constrtutron may perhaps explarn the varied oprnrons

that emerged at rhe drfferent stages of draftrng the Ethrcs and Antr-Corruptron Act of
201 1, as rt weaved rts way through the Kenya Antr-Corruptron Commtssron, Mtntstry

of Justrce and Constrtutronal Affarts. Kenya Law Reform Commrssron, Commtsston

on lmplementatron of the Constrtulon, Attorney General's Office, Cabtnet and

Parlrament The Cabrnet draft that was publrshed on 19/8/2011 for rntroductron

rnto the Natronal Asscrnbly, for example, gave prosecutortal powers to (he EACC

rn case the Drrector of Publrc Prosecutrons farled to act on recommendatrons from

the EACC Parlrament deleted thrs provrsron, argurng that such a functron rs already

constrtutronally ves(ed rn the now rndependent ofhce of the Drrector of Publrc

Pr ose(utrons
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151 Notwrthstandrng thrs weak constrtutronal mandate of EACC, rt rs a grant leap from
the prevrous scenarro where the body extsted only tn statutes lt grves hope to
the future establrshment and solrd exrstence of a strong antr'corruptton agency as

envrsaged rn UNCAC

New governance stru ctu re

152 Artrcle 250 of tl're Constltutron provrdes that "Each commlssron shall consrst of at
least three, but not more than nrne contmtssroners" In Ine wrth tl'te provrsrons of
Artrcle 250, the new law rs a radrcaldeparture froin the prevtoUs provrsrons relatrng
to the composrtron, apporntment and terms of office of tlte aommrsstoners Part

lll of ACECA, whrch created the Kenya n ntr-Corruptron Commrssron ancJ Advrsory
8oard, was repealed

153 The effect of thrs new law rs that the KACC Advrsory Board under ACECA, whrch
consrsted of 12 persons nomrnated by prrvate professtonal bodres and relrgrous
organrsatrons, has been replaced by a Chatrpcrson and two (2) Commrssroners
who wrll be openly and compettttvely recrurted by a Selectron Panel comprrsrng
representatrves from the publrc, pflvate and relrgrous sector The [.]tentton, rt

appears, was to have a lean team of cxperts steenng tl.te polrcy and strategtc
drrectron of the new EACC lndeed, the number of Comnrrss oners to serve on
the EACC was a pornt of drversron between the stakeholders at drfferent stages of
the delrberatrons Whereas the Cabrnet had provrded for nrne (9) comnrrssroners,
parlrament reduced rt to only three (3) comrnrssroners Thrs small number of
Commrssroners,althoLrgh dcsrrable, may present operatronal challenges

154 Frrstly, there rs no provtston tn EACC Act on the mode of apporntment or electton
of the Vrce-Charrperson yet Artrcle 250(10) of the Constrtutron provtdes that the
members of a commrssron shall elect a vrce-charrperson from among themselves
Thrs ought to have been part of Sectton 6 of EACC Act or rn the sectron appeaflng
rmmedrately thereafter,

155 Secondly, Sectron l4of EACC Act empov/ers the EACC to est3blrsh commrttees for
the effectrve d tscha rge of ttsfuncttons Wrth a smalln umber oI only 3 commtsstoners,
rt wrll be near tmpossrble to establrsh any such commrttees Tlrc effect of thrs rs that
all the 3 commrssroners wrll belong to all the commtttees hence defca|ng thc
purpose of settrng up drfferent commtttees to deal wrth drfferent aspects of the
Comm tssrons functtons or powe15

I56 Thrrdly, and rn what appears confusrng,5eclron 6 ofthe Second Schedule to the EACC

Act, that prescnbes how the busrness and affarrs of the EACC shall be conducted,
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makes reference to a v tce-ch a trperson who shall preslde at meetlngs ln the absence

of the Charrperson Where both are absent, the membels shall elect one of them to

presrde Thrs rs where the operatronal challenges and weaknesses of the new law

become evrdent The EACC commtsstoners are only three (3) ln number rncludrng

the charrperson, Assumrng that they have elected one ofthe other two to be the vrce

charrperson, and that both the (harr and vrce charrperson are absent, thts leaves only

one commrssroner to conlrnue wlth the meetlng Thts rs rmpossrble because sectlon

5 of the Second Schedule sets the quorum for the conduct of bustness at a meettng

of the commrssron at two rhrrds of all the members of the EACC

157 Although Sectron l4 of EACC Act allows the EACC to co'oPt persons rnto

membershrp of the Commlttees, these persons may only attend meetlngs and

delrberate but shall have no power to vote No dectston can therefore be made

where tlrere rs lack of quorum, and thls could delay and or paralyse the work of the

Commrssron For opelattonal expedtency and quorum requlrements, lt would have

been prudent to have at least five or seven commlssloners

159 There are several posltlve aspects of the new govertlance structure that are worth

no rrn I
-r The Commtssroners wrll appornt the Secretary who wrll also be the Chref

Executrve Officer and accounttng offcer, Thrs ts a departure from the prevlous

CEO who v,ias appornted by the Presldent, hence vulnerable to executrve

pressure and polrtrcal lnterference

J The dutles of the Secretary are also more explrctt, clear and the chatn of

command between the Secretary, the Commrsslone15 and the staff ls (lear

The Commrssroners and the Secretary wtll serve [or a stngle term of 6 years

rn contradrctton to the prevtous BoaId members who could be nomlnated to

serve for another Ierm by therr professtonal bodres Thrs guards agarnst the

rrsk of top antr-corruptron offcrals stayrng tn office for too lorrg and possrbly

gettrng too famrlr.t. wrth Suspects

The Commrssroners wtll serve on a full trme basrs hence able to grve poltcy and

strategrc drrectron by devotrng all therr trme and energy to the affarrs of the

Commrssron The prevrous Board members were l2 ln number (too manyr) and

had several other publrc and pflvate matters to attend to, hence dllutrng thelr

commrtmenl and qualrty of servtce to the Commlsslon

The Commrssroners wrll also deal wrth complarnts agalnst the employees of the

Commrssron, such as abuse of power,lrnproprtety, mtsconduct, ma lad m lnlst rat lon,

tli / rtlr 
'r i



delay rn rnvestrgatrons, unreasonable rnvasron of p vac, etc Such complatnts
were prevrously handled by the Dtrector tn a secret ve and unclear manner that
left a lot of susprcron and or allegatrons of bras and favontrsm, or outnght tnactton
altogether lt rs hoped thar all complatnts wrll now be farrly and openly addressed

to therr termrnal stages The abuse of porver and delay tn tnvesttgattons rs a
partrcularly crrtrcal rssue as concerns had been rarsed by members of the publrc

that rt took too long to rnvesttgate complarnts of corruptton, and or that the
KACC appeared to conduct btased or shoddy rnvestrgatrons

Code of Conduct

159 Sectron 2l of the EACC Act provtdes for a Code of Conduct contall]ed rn the
Thrrd Schedule of the Act that blnds all the Commrssroners and the staff of
the EACC Thrs drffers from ACECA whrch le{t the draftrng of rhe Code to the
CEO Furthermore, the Code of Conduct for the Advrsory Board was drafted by
themselves rndependently ol the Commrssron en.rployees The new law therefore
ensures unrformrty and equal standards of ctllcal behavrour for all persons
workrng for the Commtsston Thrs Code rs heavrly borrowed fronr Chapter Srx of
the Constrtutron, whrch EACC rs supposed to enforce The enforcer m ust therefore
be composed o[ persons of rntegrrty before they can check on the rntegnty of
others The salrent features of the Code are herern below summarrzed,

Commrssroners and employees are barred from dorng bustness wtth the
Conrmrssron, and are requrred to avotd, and to drsclose any tnterest tn a

contact, or conflrct between thetr personal and offictal dutres

Mos( rmportantiy, they are not supposed to recervc any grfts or favours that
would rnfluence therr decrsrons, and not to acttvely parttctpale tn fundratslngs

The Act also clanfies that the provrsrons of thrs Code are 'r addrtton to the
provrsror'rs of the PLtblrc Ofhcer Ethrcs Act, and that wlrcre lhere rs a conflrct,
the provrsrons of the POEA wrll prevarl Offrcers of the new EACC wrll therefcre
be expected to be people of unquestronable character and hrgh levels of
rntegflty

Mandate of the Commission

I 60 lt rs rmportant to note that the new law does not repeal the entrre ACECA of 2003
but has on ly two a mend ments captured ln Sectrons 36 and 37 of the EACC Act ln
the frrst ame n d menl (u nder Sectron 36), Sectron 2 of ACECA rs a mended to delere
the name "Kenyo Anu Corruptton Commtsston" and substttute rt wrth the new
name "Ethrcs ond ADtt-Corruptton Commljj/on" esta bltshed u nder Section 3 of the

-l
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EACC Acr, pursuant to Arttcle 79 of the Constrtutron. ln the second amendment

caprured under Sectron 37 of EACC Act, Parl lll of the ACECA that establrshes the

Advrsory Boa rd was rePealed,

't6l , The effect of thrs ls that all the offences created under Part V of ACECA and the

provrsrons relatrng to rnvestlgatrons (Part lV), compensatton and recovery of

rmproper benefrts (Pa rt Vl), evrdence (Pa Il Vll), execut ron (Part VllA), mrscella neous

provrsrons on suspensron and dtsqualtftcatton of publrc offrcers charged wtth

corruptron, protectron of rnformers, e,t c (Part Vlll), repeal, transltron and

amendments (Part lX) have been retatned Thls ls contrary to publlc oPlnlon that

suggests that the new commrsston has been rendered weak or toothless, and

that all the work that had been carrled out for the last stx years would go down

the drarn, On the conlrary, the new Act, ln the savlng and transtttonal provlslons,

clearly strpulates that all the orders and processes of the old body shall be

deemed to be carrted out under the new body and new law

162 The mandate of the Commtsston has, tn effect been expanded, to grve rt more

teeth as regards lhe malnstreamlng of ethrcs and rntegrlty ln the publlc sector.

Sectron 11 of EACC Act states provrdes or the followrng functtons of the Antr-

Corruptron Commtsston

0 General functions ond Powerc under otticl? 252 of the Constttution

163 These rnclude, conductlng lnvestlgatlons on lts own lnltlatlve or on a complalnt

made by a member oI the publlc, powers ne(essary for conctltatton, medlatron

and negotiatton, recrutttng tts own 5taff and, other functtorrs and powers

prescflbed by legrslatton

(tt) Fun ions of the EACC under Chopter 
'ix

164 The EACC establrshed by Artrcle 79 of rhe Constt(utton rs to ensure complrance

wrth and enforce the provrstons of Chapter Srx on Leadershrp and lntegrlty as

relates to State offrcers These are, the gurdrng prrnctples of leadershrp and

rntegrrry( Arr(le 73), oath of offrce( Artrcle 74), conduct of state offrcers( Artrcle

75), frnanctal probrty(Artrcle 76), restrrctron on actrvrtres of state offrcers( Artrcle

77), crtrzenshtp and leadershrp( Artrcle 78)

I65 In summary, the EACC wrll ensure that State Offrcers are

.r selected to publrc ofhce based on personal rntegrrty, competence and surtabrllty

r elected tn free and Iarr electtons
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not rnfluenced by nepotrsm, favontl5m, other tmproper mottves or corruptron
rn makrng decrsrons

r declare any personal rnterest that may ronflrct wrth publrc durres

- subscrrbe to oath or affirmatron of ofl5ce

' delrver grfts or donattons gtven to thern tc the State

do not marntaln bank accounts outsrde Kenya

r do not partrctpate tn any other gatnful employment

r do not hold office rn a polrrrcal party

r- crtrzens of Kenya and do not hold dual crtrzenshrp

-r retrred 5tate Offcers do not hold n'tore fhan two con(urrent remuncrattve
posrttons tn a state organ

166 Prevrously, tlte issue of ethrcs, r.levelopn.terrt and enforcement of ethrcal
standards uras provrded for rn the publrc Offrcer Ethrcs Act, whrch gave the
powers to the Responsrble Comnrrssrons to recetve cornplarnts and take
drsclplrnary or other admtnrs(rattve actron ,.tgatnst the offrcers rnvolved.
Examples of the Responsrble Commrssrons under pOEA are the publrc 5ervrce
Commrssron, Teachers Servrce Commrssron, Judrcral Servrce Commrssron, tnter
alra The Kenya Antr-Corruptron Comr ssron (KACC) had no poy".ers rn thrs
regard and appeared helpless when such conduct was reported or drsclosed
duflng tnvestrgatrons The KACC could only refer such rssues to the responsrble
commrsston to deal admtntstratrvely or orherwrse under Secttons 35_39 of
Publrc Offrcer Ethrcs Act (pOEA)

167 Apart from rnvestrgattng (orruptton, ratstng dwarene5s about the dangers of
corruptron and examrnrng the work processes tn pu blrc rnstrtutrons as provrded for
u nder the now repealed Sectron 7 of ACECA, the new EACCC,s funcrrons have been
expanded, under 5ectrons l l ancJ l3 of EACC Act, lo rnclude

r development of codes of conduct for publrc of6cers

r oversee enforcement of codes of conduct for publrc officers

-r recerve complarnts on breach of codes of ethrcs

r lnvesttgate and rccommend to the Dpp prosecutton for any acts of corruptton' 
or vrolatron of (odes of ethrcs or other matter prescflbed under thts Act or any
other law enacled putsuant to Chapter 6 of the Constrtutror.)
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recommend appropflate actlon to be taken agarnst publrc officers for unethrcal

conduct

Monrtor the practrces of publtc bodres to detect corruptlon and secure the

revrsron of methods of work that are conduclve ro corrupt practices. Thls

functron rs however sublect to Artrcle 31 (Rrght to Prrvacy) Thrs functron

rmplres that the EACC can deploy undercover techntques to detect corruptron

Note that the Rrght to Prrvacy ts not absolute and can be llmrted ln publrc

tnterest, so long as the requlrements of Artrcle 24 of the Constttutton are

sat rsfl ed

Asset Recovery

168 Asset recovery, under Artrcle 51 of UNCAC, rs the fundamental antr-corruptron

oblectrve Thts functron, that was prevtously conferred upon KAcc under Sectlon

7 of ACECA, has been retarned rn Sectron I 1(1)(k) of the new Act The EACC shall

rn strtute and conduct proceedlng s ln cou rt for pu rposes of recovery or protect lon

of publrc property, or to freeze, confrscate proceeds of corruptton, Payment of

compensatlon or other punltrve or dtscrpltnary measures

lnter agencY collaboration

169 Thrs rs a cructal provlston that has been carrted over from Sectton 1 2 of ACECA The

only drllerence ts that ACECA was more spectftc ln namlng such bodtes such as the

Controller and Audltol General, and the Dlrector of ClD, anrong others May be

Parlramenr found tt prudent not to limlt the state organs or agencles that the new

body may collaborate or work wtth,

lnternational cooPeration

l7O 5e(tron 11(5) provrdes that the EACC may request and obtatn professtonal

assrstance from such persons or orqanlzatlons as tt constders approprlate Thls

may loosely be tnterpreted to tnclude requests for mutual legal asststance from

otlrer courlnes, but lt ls vague and sublect to narrow, domestlc appllcatlon

The repealed Sectron l2(3) of ACECA was more explicrt lt provided thus, "The

Commrssron may tn the performance of lts functrons work ln cooperatron wlth

any forergn government or lnternatlonal or regtonal organrzatlon"

171 lndeed, thrs rs the 5ectron that KACC relled upon to successfully appealagalnst a

cou rr order that had ba rred tt from seekrng and obta lnlng evtdence from a certatn

forergn government tnstltutron. The legal framework for recovdry of corruptly



acqurred assets rs now found tn the Mutual Legal Assrstance Act of 2Ol t (MLAA)
Thrs Act provtdes for mutual Iegal assrstance tc be grven and recerved by Kenya
rn rnvestrgattons, prosecuttons and ludrcra I proceed rngs

172 Pnor to the enactment of thrs law, Kenya offered or recerved legal assrstance
through the Harare 5cheme Relatrng to Mutual Assrstance In C mtnal Matters
wrthrn the Commonwealth (commonly referred lo as the Harare Scheme) lt
was srgned between Ghana, Kenya, l.ltgena .rnd South Afrrca lts pLlrpose was
to rncrease the level and scope of asststance rendered bet!.,,een Con-tnton\rJealth
governments rn crrmrnal matters The measures enun.terated rn paragraph 1(3)
(r) of the satd scheme rnclude, rnter alra, the lracrng, serzrng and confrscatron of
proceeds and tnsf rumentalrtres of cflme

173 The Mutual Legal Asststance Act (MLAA) of Kenya regulates tl.te renderrng of legal
assrstance to any requesttng state unless otl.terwrse regulated by agreement lt
J pplres to requests for legalasststance fronr any r eq ues ttn g state or tnternattonal
entrty to wh rch Kenya rs oblrgated on the basrs of a lcAal assrstance agreement or
even where there ts no sLrch Jqreement

174 The enactment of the MLAA by Kenya rs a grJnt step forward rn tractng and
recovery of corruptly acqutred asscts that may be hrddcn outsrde Kenya lf rs

hope that other countles, especrally those thal have rarrfrecJ UNCAC wrll grve
Kenya the destred cooperatton and technrcal assrstance tn thrs regard

Powers to conduct mediation, conciliation and negotiation

175 The new Constttutron lays emphasrs on Alternatlve Drspute Resotutton (ADR)
as a means of resolvrng dtsputes expedtttously rn a less costly manner It rs a
power that rs vested rn all ConstrtLrtronal Commrsstons by Artrrle 252 of the
Constrtutron

176 ln the antr-corruptron war, thts new power that had already mantfested ttself tn
the 2007 amendments to ACECA and the recenrly enactcd Amnesty Regulatrons
of 2011 pursuant to Sectron 254 of ACECA The purpose ts to encourage out
of court settlements on condrtron that the suspect fully drscloses what they
corruptly acqurred and the matter rs publrshed rn the datly papers rn order to
enlrst comments from members of the publrc befcre the matter rs settled Thls
rs an expedrtrous and less coslly form of determrnrng drsputes, although some
Kenyans have opposed on the basrs that rt wrllencourage tmpuntty
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Access to information

177 Any member of the publrc may request for rnformatron from the new body,

upon payment of a fee, and SubJect to confldentralrty requrrements Thrs wlll

make the EACC more transparent and accountable Io the tax payers who fund rts

operatlons

Financial provisions

178 Funds of the EACC wrll be derrved from money allocated by Par|ament and

from grants, gtfts or donatrons that must be dtsclosed to parlrament and made

publrc before use Thrs wrll ensure transparency and accountabtltty tn the use

of publrc frnance Thls ls rn contradlc(lon to the Prevlous commtsston whose

expenses were charged on and tssued out of the Consolrdated Fund wlthout

further approprtatron other than the ACECA (5ee Sectron 13(5) of ACECA Thrs

may be attflbuted to Artrcle 249 of the Constrtutlon that oblrgates parlrament

to allocate adequate [r]nds to enable each commtsston to perform tts functtons,

and that the budget of each commtsston shall be a separate vote lt ls only the

remuneratlorl and benefrts payable to a commrssloner that Shall be a charge on

the Consolrdated Fund (Artrcle 250(7)

Annual reports

17g Apart from ftnanctal and statrstlcal lssues, the EACC wrll report to the Presldent

and the NattonalAssembly about recomme ndatlon s made to stale de pa rtments

and any actron taken upon those recomrnendatlons' Prevlously, the Antl-

co rru ptron Com m tssto n exa m tned work processes and ma de recom m endattons

thJt were never actec upon by state departments lt was often helpless rn

the face of such rnactrorl The presentatlon of these recommenda(lons to the

Presrdent and Parlrarnent will ensure that government departments are held

accountable for [allure to act upon these reports Thrs wrll enhance transparency

and accountabtlltY

lndependence of the Commission

180 Thrs has been enhanced Prevrously, KACC was accountable to Parlrament (5e(tron

1o of ACECA) The treui law ts however states that the EACC shall not be sublect

to the control or dtre(tton o[ any person or authorlty Thrs rndependence from

legrslatrve oversrght, unless provrded for ln the Constltutron or thrs Act, ts good for

the new entltY



Saving and tra nsitional provisions

t8l These provrsrons are good rn so far as they preserve the processes and assets of
the Commrsston All orders, notices, transacttons, tnvesttgattons, prosecutron, crvrl
proceedrngs, any other process carrled out under ACECA are deemed to be done
under the new Act Srmrlarly, all the property, assets, lghts, trabrlrtres, oblrgat ons,
agreements, shall vest rn the new body Any undertakrngs or responsrbrlrty of lhe
Advtsory Board wrll be assumed by the new Commtsston

192 Staff of the Comn'Issron, except the Drrector and Deputy Dlrectors, !vrll trJnstt to
the new body and serve for thelr unexprred terms of the r (ontracts However tl.Is
rs not automatrc They wrll be requrred to apply and be vetted [or therr surtabrlrty
to serve rn the new body Thrs seems to a trend rn almost all the bodtes that are
berng set up and the staffs of KACC are no exceptron Thrs could also be explarned
by the fact that the new EACC wrll be en su rrng rhat other publrr servants marntarn
rntegrty rn therr servrce to the cttrzens They must therefore, of necessrty, be
pcrsons of unquestronable character and rntegflty as requrred lty Chapter Srx of
the ConstrtUtton

Weaknesses in the new law

183 The followrng are some o[ the weaknesses rn the new law and whrrh may hamper
the 69ht agarnst corruptton rn Kenya

Lack of prose(utorral powers by EACC rs perccrved by a srgnrfrcant proportron
of Kenyans as an aspecr that may hampcr expedrttous and rnrJependcnt
determrnatron of corruptton cases However, under Artrclc 157(12) of the
Con5trtutron, Parlra ment may enact legtslatton conferrlng powers oF prosecutton
on aulhontres other than the Dtrector of Pubtrc Prosecutrons There rs therefore
a wtndow of opportuntry for EACC to be granled prosecutolal powers, sublect
of course to proven effictency, ob,ecttvtty and farrness rn rnvesttgatrons

r, Farlure to crrmrnalrse some oifences rn UNCAC

Brtbery of forergn publrc ofhcrals and offictals of rnternatronal organrzatrons
(Artrcle I6)

u Tradrng rn tnfluence (Artrcle t8)

't1ur!

Brrbery rn the pflvale sector (Artrcle 2l )

Embezzlement of property rn the prlvate sector (Arttcle 22)
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L Lrabrlrty of legal persons (Artlcle 26)

L lllrcrt enncl'rment (Artrcle 20)

L Concealment or contrnued retentton of Property knowlng lt to have been

corruptly acqurred (Artrcle 24)

r Opening and marntatntng bank accounts abroad

Fatlure to provlde for antr-corruptton measures targetlng the plrvate seclor

(Artrcle 12) as well as farlure to provtde for lrfestyle audrt of publtc servants as

a means oftractng and recovertng corruptly acqulred property Equally, there

rs no specrfrc provrsron empowenng the EACC to deploy spectal tnvesttgattve

technrques such as electronrc or other forms of survetllance and undercover

operatrons rn order to combat corrupllon effectrvely as requlred by Artrcle

50 of UNCAC Moreover, there ts no provtston for admissrbtltty tn evrdence of

evrdence derrved from spectal rnvesttgatlve technlques

The antr-corruptron legal framework ls now (ontalned ln four (4) drfferent

stdtutes, nan]ely the ACECA, POEA, EACC Act and the Leadershrp and

lntegflty Act (LlA), There ts a lot of duplcatron espectally rn POEA and EACC

Act rn relatron to matters of ethtcs and lntegrrty For example, under POEA

and LIA the Responsrble Commtsstonvare requrred to develop and ensure

complrance wrth therr respecltve Codes of Conduct Under EACC Act, the

EACC rs also legally empowered to develop and en[orce codes of conduct for

all publrc officers Thrs wrll represent operatlonal and lurlsdlctlonal confllct

when deaIng wrth breaches of ethtcs There ts need to vest thls powers ln

only one commrssron or clearly dr5trng utsh thetr roles to avotd confuston and

d u plrcrty

Recent Legislative Developments on Leadership
and lntegrity In KenYa

184. lr has been acknowledged globally, that lack of rnteqrrty and ethrcs rs what

rnvarrably resutts tn corruptton Thts chapter wrll therefore not be complete wlthout

lookrng at the twrn rssues of leadershrp and rnteqrrty, and how they have been

addressed rn order to combat corruptlon tn Kenya There rs no other chapter in

the Constrtutron of Kenya 2010 (COK 2010) that rs known and wtdely drscussed rn

Kenya more than Cltapter 6 lt has been used to qualtfy or drsqualrfy persons from

seekrng erther apporntlve or electtve posltlons ln publrc office



185 lnterestrngly, nerther the Constrtutron nor any other statute rn Kenya defrnes the

term "rntegnty" Thrs could perhaps explatn the varrous d tvergent oplnrons on what

compnses la(k of rntegflty. and the drffelent rntegrrty thresholds that have been

set by both the Parlrament and the Judrcrary rn Kenya At the onsel, rt rs proposed

that the term "rntegflty" should be de6ned tn order to clear the ambrgulty and

confusron that seems to have dogged the rmplementatron of Chapter 6 of the

Constrtutron Such a definttton may however beq tl.te questlon whether tssues of

moralrty, as rmplred by the common meanrng of rnleglty, should be the subJect of

leg slatron lt remarns a burnrng rssue that may rnterest scholats, reltgtous leaders

and wnters on corruptron and governance tssues

l86 The promulgatron ofthe new Constrtutron of Kenya on 27/8l2a1o ushered tn a

new polrtrcal, socral and economrc drspensatron Of relevance n the fight agarnst

corruptron rs Chapter 5rx (6) on Leadershrp and lntegnty that grve brrtlr to the new

EACC and the EACC Act Artrcle 79 gave power to Parlramenl to enact legrslatron to

establr5h an ethrcs and antr-corruptron commrssron to ensule complrance vrtth the

provrsrons ofChapter Srx (6) After consultatrons and varrous drafts passrng from one

government offce to another, Parlrament fi nally enacted the In CC Act lhat recerved

Presrdentral assent on 27 August 201 1 Closely related to Chapter 6 of the COK rs the

Leadershrp and lntegfl]y Act (LlA) that was enacted by Parlrament rn August 2012

187 Followrng the promulgatron of the Constrtutron of Kenya 2010, a lot of attentron
has been pard to Chapter 6 of the sard COK that deals rvrth Leadershrp and

lntegflty Thrs chapter provrdes for the manner rn whrch state offrcers sha ll conduct

themselves both rn therr publrc and prrvate lrves

188 The EACC rs tasked wrth tl're respor'rsrbrlrty of ensurrng conrpltance wrtlr, and

enforcement of the provrsrons of Chapter 6, The Leadershrp and lntegflty Act of
2012 establrshes procedures and mechanrsms for the efleclrve acimrnrstratron of

the legrsl,rtron on leadershrp as requrred by Artrcle 80 More specrfrcally, rt sets out

standards of behavrour that a person seekrng or already servrng rn publrc of6ce

may be ludged agarnst The rntentron of Chapter 6 was lo ensure tlrat on ly persons

of hrgh rntegrty standards are allowed to serve rn publrc offces lt was hoped that
thrs would prevent corrupt persons from gettrng rnto or remarnrng rn publrc office,

and ultrmately attarn good governance Thrs noble rntentron has however been

met wrth a lot of legal challenges that are hrg hlrg hted rn thrs sectron

l89 Of specral concern rn thrs chapter ts Artrcle 73(2) (a) that provrdes fa( selectnn ol
state officers on the basts of personol nlegnty, compelence ond sLutobltty, or electrcn

n free ond fotr electrons, as one of the g urd rng prrncrples of leadershrp and rntegflty

195
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Heretn lays the drstrnctron between apporntrve and electrve posrtrons rn the publrc

office Thrs drstrnctron, as wrll be drscussed later, has posed challenges to the

rmplementatron of Chapter 6 because rt seems to place hrgher rntegrrty standards

on appornted officers more than elected officers A furlher drstrnctron that has

created controversy rs that between a slate ollScer and a publrc office1 especrally

when tt relates to the mode of apporntment, electron, remuneratron and drsmrssal

from office lt therefore becomes rmperatrve to, as a prelrmrnary rssue, understand

tl're drfferent cateqorres of publtc ofhcers rn Kenya.

190 The COK 2010 has also created a new category of publrc officers known as state

offcers Prevrously, all offrcers servrng rn publrc servrce were allreferred to as publrc

officers, as defined rn the Pub|c Officer Ethrcs A( of 2003 Chapter 6 of the COK

2010 applres specrfcally to state of1lcers, although the Leadershrp and Integrrty

Act (LlA) has extended the applrcatron of thrs chapter to all publrc officers, save for

sectron 18 of the LIA that applres only to state officers Thrs drstrnctron becomes

rmportant when lookrnq at the qualrficatron and drsqualrhcatron crrterra

r91 Before the promulgatron of the new Constrtulron of Kenya 2011, there was no

category of publrc servants referred to as State offrcers All of Ihem were referred

to as publrc ofhcers as defined rn the Publrc OFficer Ethrcs Act However, the

Constttutron now creates a specrdl category of senror publrc officers called state

officers, and clearly separates thenr from the rest of the other maJoflty publrc

of6cers. Artrcle 260 of Chapter I7 of the Constrtutron on General Provrsrons that

deals wrth rnterpretatron of the Constrtutron defines,

192. A publrc offcer as a state officer or a any person, other than a state officer, who

holds a publrc office A publrc office means an ofhce rn the natronalgovernment, a

county government, or the publrc servrce, rf the remuneratron and benefits of the

office are payable drrectly from the Consolrdated Fund or drrectly out of money

provrded by Parltament

193 A state otficer rs a person holdrng a slate offce A state of6ce means the,

r Presrdent,

r Deputy Presrdent,

r Cabrnet Secretary,

r Member of Parltament,

r Judges and Mag rstrates,
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member of a Commrssron to whrch Chapter 15 applres,

holder of an rndependent office ,

member of a county assembly, governor or deputy governor, member of the
executrve commtttee of a county government,

Attorney Genera l,

Dtrector of Publrc Prosecutrons,

Secretary to the Cabrnet,

Pnncrpal 5ecretary,

Chref of the Kenya Defence Forces,

Commander of a servrce of the Kenya Defence Forces,

Drrector Genera I of N 515,

lnspector Genera I and Deputy lnspector Genera I of the Natronal Polrce 5ervrce,

.rnd

an office desrgnated as a state o[fce by nJtional legrslatron

194 Thrs drstrnctron probably explarns why there was need to have another law to deal

wtth the newly created category of State ofiicers, hence the d raftrng of the Leadershrp

and lntegfltyAct 2012 Stateofficersobvouslyperformmoreserrouspublrcfunctrons
t han ordrnary publrc servants do Therr process of selectron and apporntment ls also

qurte (gorou5, Iengthy and sUbleCt to lransparency requtrements

I95 Gotng by the defrnrtions of economrc crrme and grand corruptton, State offrcers
are also the ones most Irkely to engage rn large procurement rontracts rnvolvrng
large sunrs of money These offrcers tlrerefore requrre specral mentton rn thrs

chapter

Relevant legal f ramework

196 ln order to objectrvely and exhaustrvely deal wrth the twtn rssues of apporntment
and electron to publrc office, one must of necessrty tdenttFV and analyse all the
relevant Constrtutronal and statutory provtstons lt may also be prudent to look at
them drfferently srnce there appear to exrst legal provrstons that apply drfferently
to earh of the two categofles

r The Constrtutton of Kenya, 20I 0
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J Ethrcs and Antr-Corruptron Commrssron Act,201 'l

r Leadershrp and rntegflty Act, 2012

r Antr-Corruptron and Economrc Cnmes Act,2003

.r Public Offcer E(hrcs Act,2003

Constitution of Kenya

197 Artrcle 73(l)(a) Chapter 6 of the COK 2010 sets out the gurdrng prrncrples of
leadershrp and rntegrty by provrdrng for selectron of state offtcers on the basrs

of personal rntegnty, competence and suitabrlrty, or electron rn free and farr

electrons, as one of the gurdrng prrncrples of leadershrp and rntegfl ty

198 The EACC establrshed by Artrcle 79 of the Constrtutron rs to ensure compltance

wrth and enforce the provrsrons of Chapter Srx on Leadershrp and Integnty as

relates to State Offrcers These are, the gurdrng prrncrples of leadershrp and

rntegnty (Artrcle 73), oath of ofnce (Artrcle 74), (onduct of state offrcers (Artrcle

75), frnancral probrty (Artrcle 76), restrrctroo on actrvrtres of state offrcers (Artrcle

77), otrzenshrp and leadershrp (Artrcle 78)

199 lr'r summary, the EACC wrll ensure that State Officers are

r selected to publrc offrce based on personal Integnty, competence and

s u rta bllrtY

L elected rn free and fatr electtons

L not rnfluenced by nepotrsrn, favortttsm, other rmproper motrves or

corruPtron rn makrng dectsrons

L declare any personal lrterest that may conflrct wrth publrc dutres

r subscrrbe to oath or affirmatton of ofhce

. delrver grfts or donatrons grven (o Ihem to rhe State

L do not mdrntarn bank accouots outsrde Kenya

L do not partrcrpate rn any other garnful employment

r do not hold ofllce rn a polttrcal party

r crtrzens of Kenya and do not hold dual crtrzenshtp

r retrred State Offrcers do not hold more than two concurrent remuneratrve

posrtrons rn a state or9an



The Leadership and lntegrity Act Of 201 2

2oo The Leadershrp and lnlegnty Act of 20'12 ts an Act of Parlrament to enacted to grve

effect to, and establrsh procedures and mec ha nrsms for effecttve admtntstratton of

Chapter Srx of the Constrtutron, and for connected purposes Accordrng to sectton

3, the prrma ry purpose of thrs Act rs to en su re that State ofFcers respect the valUes,

prrncrples and requrrements of the COK

20r The focus on state oflirers rs based upon thc prov srons of Chapter Srx, and thc
realrty that state officers ordrnarrly hold the hrghesl level of responsrbrltty tn

terms of drrectrnq the Inanagen'rent ot aff,rrrs rn the pirblrc servrce The EACC rs

responsrble for overseer|rg and en[orcrnq tl]e rmplenrentatron of thrs Act It rs also

expressly stated that the prov sron5 o{ Chapter r) of the COK and the Pu blrc Officer

Ethrcs A(t (P0EA) shall form part oI the General Leadershrp and lntegflty Code

202 The Act establrshes a General Leadershrp and lntegrty Code for all state olllcers

that rs drstrnct from the general Code of Conduct and Ethrcs prescrrbed for other
publrc officers rrnder the PLrblrc Officer Ethrcs A(t of 2003 Closely related to thrs rs

tlre requrrement [or each publrc entrty to have Specrfic Leadershrp and lrrtegrrry

Codes, whrch borrow from the general Leadershrp and lntegnty Code

203, The new law also facrlrtates thc extensron of the applrcatron of the provrsrons

of Chapter Srx of the COK and the 6eneral Leadershrp and lntegflty Code, except

sectron 18 (on publLc collectrons) to all publrc ofilcers as rf they were 5tate offcers
Thrs rs found rn sectron 52 of the LIA t hat makcs referencc to Arrrcle 80(c) of the COK.

204 lt also worth notrng that breach of the cocles under the LIA results n drcqlnory
actron (sectron 42) by the publrc entrty responsrble for the State officer, unless

the behavror warrants the rnstrtutron of crvrl or crrmrnal proceedrngs agarnst the
State officer The publrc e ntty sha ll refer crvrl matters to the Attorney General (AG),

whereas crtmrnal matters shall be re[erred to the Director of PLrblrc Prosecutrons

(DPP), or to any other approprate entrty Thrs wrll be done after rnvestrgatrons by

the publrc cntrty and after rt rs of the oprnron that crvrl or crrmrnal proceedrngs

oug ht to be preferred

205 The only breaches that attract crrmrnal sanctrons under the LIA relate to openrng
or o pe rat rng bank a(counts outslde Kenya wrthout a pproval fronr the Commrssron
(sectron 19), and.rctrng for forergners (scctron 20 as read togcther wrtlr se(tron
48), obstructrng or hrnderrng persons undcr thc Act (scctron 46)

206 An oblectrve readrng of Chapter 6 and the LIA does not clearly reveal the role of
EACCbeforeanrndrvrdual rselectedorapporntedtoapublrcoffice TheLeadershrp

t it!t
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and lntegflty Erll had grven the EACC a clear role of vettrng such rndrvrduals and

thereafter rssurng a Clearance Certrfrcate These vettrng provrsrons were however

deleted by Parlrament The only duty left for EACC rs to recerve a Self Declaratron

Form from those wrsh rng to be elected to a state office, thus leavrng rt to rnterested

rndrvrduals to "vet" themselves.

207. An honest readrng of Chapter 6 and the Leadershrp and lntegrrty Act shows

that Parlrament delrberately avorded the use of the word "vettrng" lf Parlrament

rntended to vest such a functton or responsrbrlrty on the EACC, rt would have

expressly used thrs word or referred to rt A good example of such an express

provrsron rs found rn Sectron 23(1) of the Srxth Schedule of the COK 2010

that requrres Parlrament to enact legrslatron establrshrng mechanrsms and

procedures for vettrng the surtabrlrty of ludges and magrstrates to contrnue to
Serve

208 Another example rs found rn se(ton 34(3) of the EACC Act that empowers the

EACC to vet any member of staff of KACC who wrshes to work for EACC, to ensure

that he or she rs fit and proper to tcrve rn the posrtron applred for at a member of
staff of EACC

209, The LIA does not state what the EACC rs suPposed to do wrth thrs Declaratron

However, tt may be safe to rnfer that anyone who grves false rnfor matron to the

Commrssron commrts an offence puntshable by a frne not exceedrng kshs 5

nrrllron, rmprrsonment for a peflod not exceedrng 5 years or both, as per sectron

46(1) (d) of the Leadershrp Act Srnce the EACC has no prosecutorral powers, the
rratter wrll be referred to the DPP for approprrate action Should the olfrcer rn
qLrestron be convrcted, they may thereafter be drsqualrfred from holdrng a state

offrce rf the law establrshrng that offrce provrdes for such actron

210 lt rs clear that the EACC only comes rn after the state ofhcer has assumed office to

ensure that rhe Leadershrp Code rs adhered to by state officers, Thrs role rs further
expounded rn lhe Ethrcs and Antr-Corruptton Commrssron Act. whrclr establrshes

the Ethrcs and Antt-Corruptton Commrssron

The Ethics and Anti-Corruption Commission Act of 201 1 (EACC Act)

211 Apart from rnvestrgatrng corruptron, rarsrng awareness about the dangers of
corruptron and examinrng the work processes rn publrc rnstrtutrons as had been

provrded for undet the now repealed Sectron 7 of ACECA, the new EACCC's

functrons have been expanded, under Sectrons 11 and 13 ofthe Ethrcs and Antr-

Corru ptron Commrsslon Act to,
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development of codes of conduct for p u blrc othcers

oversee enforcement of codes of conduct for publ c ofhcers

recerve complarnts on breach of codes of etlrcs

rnvestrga te a nd recommend ro the DPP prosecutron for any acts of corru ptron

or vrolatron of codes of ethrcs or other matter prescrrbed under thrs Act or

any other law enacted pursuant to Chapter 6 of the Constrtutron

recommend appropflate actron to be taken ag arnst publrc officers for u nethrca I

conduct

_l

Monrtor the practrces of publrc bodres to detect corruptron and secure the
revrsron of methods of work that are condUcrve 1o cor tpt practrces Thts

functronrshoweversublecttoArtlcle3l (RrqhttoPflvacy) Tlrrs furnctron rmplres

that the EACC can deploy undercover techn qLre5 to dete(t cofiupt on Note

that the Rrght to Pnvacy rs not absolute and can be lrmrted rn publrc rl.]tcrest, so

iong as the requrrements of Artrrle 24 of the Constrtutron are sat sfied.

Mandate of the Commission under the EACC Act

212 It rs rmportant to note that the new law does not repeal the entrre ACECA of 2003

but has only two amendments raptured rn Sectrons 36 and l7 of the EACC Act

213 In the first amendment (under Sertron 36), Sectron 2 of ACECA rs amended to
delete the narne "Kenyo Antt-Corruptnn CommstaD" and substrtute tt wrth the
new na me "Ethtcs ond AntrCofiuptrcn Commtstan" establrshed u nder Sectron 3 of
the Ethrcs a nd Antr'Corru ptron Com m rssron Act, 201 1 , pu rsua nt to Artrcle 79 of the
Consrrtutron ln the se(ond amendment captured under Sectron 37 of EACC Act,

Pan lll of the ACECA that establrshes the Advrsory Board w.rs rcpcaled

214 The effect of thrs rs that all the offences created under Part V of ACECA and the
provrsrons relatrng to tnvestrgattons {Part lV), compensatton and reco"ery of
rm proper benefrts (Part Vl), evrdence (Pa rt Vll), execut ron (Pa rt VllA), m rscella neous
provrsrons on suspenston and dtsqualtftcatton of publtc offrcers charged wrth
corruptron, protectron of rnformers, etc, (Part Vlll), repeal, transrtton and
amendments (Part lX) have been retatned Thts rs contrary to publtc oprnton that
suggests that the EACC has been rendered rvcak or tootl'rlcss, and that all the
work that had been carned ollt for the last srx years would go down Ihe drarn
On the contrary, the new Act, rn the savtng and transrttonal provrsrons, clearly
sttpulates that all the orders and processes of the old body shall be deemed to
be carrred out under lhe new body and new law
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215 The mandate of the EACC has, rn effect been expanded, to grve lt more teeth as

regards the marnstreamrng of ethrcs and rntegrty rn the publrc sector, However, rt

rs notable that there rs no provrsron rn the Constrtutron or EACC Act empoweflng

the EACC to vet, qualrfy or drsqualrfy any tndtvrdual from electron or appotntment

to publrc office The EACC steps rnto the arena after the publrc officer has assumed

office, Io oversee enforcement of codes of conduct

Qualificatron and disqualification for appointive positions in public service

216 Srnce there are no specrfic provrsrons rn Chapter 6 or lhe Leadersttlp Acl for

qualrficatron or drsqualrficatton, the EACCC may be gurded by Chapter I3 of (he

COK 2010 on Publtc Servrce. Artrcle 232 lays down the values and prrnctples of
publrc servrce, whereas Artlcle 233 enumerates rnstances that make one rnelrgtble

to serve as a member of the Publtc Servtce Commtsston These cntena can be

applred, and rndeed has been applred, to everyone seekrng to serve as a state

officer rn the publr( servrce

217 An rndrvrdual rs nor elrgrble for apporntment rf the person

L has at any trme wrthrn the precedrng 5 years held office or stood for electron

as a member of Parlrament or of a county assembly

r a member of the qovernrng body of a polrtrcal party

holds any slate oif ce

r rs or has been a candtdate for electron as a member of Parltamenl or county

assembly

r rs or has been the holder of an offrce tn any poltttcal organrzatron that

sponsors or supports a tandrdate for electton as a member of Parltament

or cou ntY aSsemblY

218 Aparr from the Constl(utlon, the Antt-Corruptlon and Economrc Crtmes Act has

provrsrons on suspensron on half pay after berng charged rn court (sectron 62),

suspensron wrthout pay after convtctton pendtng any appeal (sectton 63), dtsmtssal

and d rsqualrficatron from berng elected or appornted to publrc offce after convrctron

for ten years rf appeal rs lost (sectron 64) HoweveI, a convtcted publrc servant rs

drsqualrhed only after exhausttng therr rtght of appeal rn a superror court,

219 These provrsrons however do not apply to constrtutronal office holders, where the

constrtutron provrdes for therr qualtficattonS, or dtsqualt6catton or removal from

ofhce They nevertheless gurde the EACC and other state organs on crtterta for



qualr6catron and drsqualrflcatron from electrve or appotntrve offices, especlally

the category now referred to as publrc officers State offcers are covered by the

Constrtutron and relevant enablrng legrslatron lt ts evtdent lhat the tssue whether

a person rs qualrhed or not qualrfied to be elected or appotnted to publrc office ls

best addressed by lookrng at the Constrtutron and the statute establrshrng that

office or rnstrtu tron

220 Artrcle 38 of the COK on polrtrcal rrghts, rn summary, provtdes that every person rs

free to make polrtrcal chorces, tlre flght to free, farr and regular electtons based on

unrversal suffrage, the free expressron of lhe wrll of electrons for any electrve pu blrc

body or office establrshed under th s Constrtutron Artrcle 38(3), rn partrcular,

strpulates that every adult crtrzen has the nght, wrthout unreasonable rest cttons,

a) to be regrstered as a voter

b) to vote by secret ballot rn any electron or referendum

c) to be a candrdate for publrc office, or office wrthrn a polrlrcal party of
,rhrch the crtrzen rs a member, and rf elected, to hold office

Although polrtrcal rrghts are not an'rong those thdt m.ry not be lrmrted under
Artrcle 25, the State or any person seekrng to rustrfy a par cular lrmrtatron shall

demonstrate to the court, tflbunal or other authonty tha( tlre requLrements oI

Artrcle 24 have been satrsfied Thrs provrsron rs found rn Artrcle 24(3) A rght or

fundamental freedom rn the Erll of Rrghts shall not be lrmrted except by law, and

then only to the extent that the lrmrtatron rs reasonable and lustr6able rn an open

and dem ocratrc socrety based on human drgnrty, equalrty and Freedom, takrng rnto

account all relevant factors These are enumerated rn Artrcle 2a(2) and (3)

221

2)) Srmply stated, the nght to vote or seek an electrve office rs a fundamental flght
that shall not be lrmrted or taken away except as allowed by law Therefore,

before preventrng votels from electrng a person of therr chorce or drsqualrfyrng a

person from seeklng electrve of{rce, tl'rc State or person wrshrng to do so must first

acknowledge that thrs actron may lrmrt polrtrcal nghts, and therefore such aclron

needs to be l ustrfrable wrthrn the (onstrtutronal lrmits

223 ln order to apprecrate how rmportant the polrtrcal flghts are, rt rs necessary to look
at the Constrtutronal provrsrons on qualrficatron or drsqualrficatron for electron as

Member of Parlrament, Presrdent, Governor and member of the CorJnty Assembly

224 Before lookrng at provrstons of Artrcle 99, rt rs rmportant to note that the
ParlramentofKenyaconsrstsoftheNational Assembly and tlre 5enate Reference

to Member of Parlrament therefore refers to Natronal Assemblv members and
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Senators (Artrcle 93) Artrcle 99(1) provrdes that unless drsqualrfred as strpulated
rn thrs Artrcle, a person rs elrgrble for electron as a member of Parlrament (MP) rf

the person,

a) rs regrstered as a voter

b) satrsfies any educatronal, moral and ethrcal requrrements prescrrbed by thrs

Constrtutron or an Act of Parlrament

c) ts nomrnated by a polrtrcal party or rs an rndependent candrdate

225 Artrcle 99(2) strpulates (haI a person rs drsqualrfied from berng elected as an MP rf

the per5on,

a) rs a State officer or other publrc officer, other than an MP

b) ha s wrth rn the last 5 years been a member of the lndependent Electoral and

Boundarres Conrmrssron( IEBC)

c) has not been a crtizen of Kenya for the last 10 years before the electron

d) rs a member of l county assembly

e) rs of unsound mrnd

f) rs an undrscharged bankrupt

g) rs sublect to a sentence of rmprrsonment of at least 6 months, as at the date

of regrstratron as a candrdate, or at the date of electron

Ir) rs found rn accordance wrth any law to have mlsused or abused a Stale

offrce or p ublrc o[fce or rn any way to have contravened Chapter 5rx

226 The EACC must therefore bear thrs Artrcle rn mrnd, whrle developrng gurdelrnes to

clear rhose seekrng electrve posts The ethrcal requrrements referred to rn Artrcle 99(1)

(b) are to be found rn Chapter 6 of COK 2010, as rearl together wrth the Leadershrp

and lntegnty Act and the Publrc Offcer Ethrcs Act These provrsrons and the role of

EACC have been exhaustrvely drscussed rn the earlrer portrons of thrs Chapter

227 TheElectronsActof201I borrowsheavrlyfromtheConstrtutron.Sectron24gurdes

the IEBC on the crtefla to be used when decrdrng whether one rs qualrfied or

drsqualrfied for electron as a Member of Parlrament

228 For rts part, Artrcle 99(3) provrdes that "a person rs not drsqualrfred under clause

2.unless all possrbrlrty of appeal or revrew of the relevant sentence or decrsron

has been exhausted' Artrcle 99 rhere[ore recognrzes the nght of appeal that rs



found under the Brll of Rrghts, specrfrcally Artrcle 47 and 50 Artrcle 47 on fatr

admrnrstratrve a(tron provrdes that rf the rrght or fundamental freedom of a

person rs adversely affected by admrnrstratrve actron, the person has the flght to

be grven wfltten reasons for lhe actron, and that thrs actron can be revrewed by

a court or rndependent tnbunal Closely related to Artrcle 99 and 47 rs Artrcle 50

on farr hearrng Artrcle 50(2)(q) provrdes that rf convr(ted, a person has the right
to appeal to, or apply for revrew by, a hrgher court as prescrrbed by law

229 These constrtutronal provrsrons clearly mean tl'rat a person rs not drsqualrfred fronr

electrve posrtlons merely because Ihey have been charged or adversely affected
by an admrnrstratrve decrsron or convrcted by a court of law lt rs only after they
have exhausted therr rrght of appeal that they may be drsqualrfred from seekrng

electtve offrce Thrs constrtutronal threshold rs aptly captured rn Sectron 64 of
the Antr Corruptron and Economrc Crlmes Act,2003 (ACECA) that provrdes that
a person convrcted of corruplron rs drsqualrfted from seekrng electrve posrtron

or appoll]tment to publrc offrce for I0 years, only after hrs or her appeal agarnst

convrct ton ts lost

230 Although ACECA applres to publrc officers whereas the Constrtutron applres to
State officers, both legal rnstruments find congruence tn the requtrement that
drsqualrficatron shall only take effect aftcr tlre.,uspect or convtct has exhausted
th err rrght of appeal lt rs rm porta nt for any 5tate organ such as EACC, or any person

seekrng drsqualrficatron of persons seekrng eleat on as MPs, to bear rn mrnd the
provrsrons of Artrcle 99 of COK

231, Ac(ordrng to Artrcle 137(1), a person ts qualrfred for nomrnatron as a presrdentral

candrdate rf the person

a) rs a crtrzen of Kenya

b) rs qualrfied to stand for electton as a member of Parlrament

c) rs nomrnated by a polrtrcal party or rs an rndependent candrdate

d) {s nom rnated by not fewer than two thousand voters from each of a malorrty
of the cou ntres

232 Artrcle 137(2) lrsts the grounds for drsqualrhcatron, that rs, rf the person

a) owes allegrance to a forergn state, or

b) rs a publrc offrcer, or rs artrng rn any State ofnce or other publtc office, except
the Presrdent, Deputy Presrdent and MP

40q
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233 lt rs apparen( that once someone rs qualrfred to be an MP under Artrcle 99, the

person rs, subJect to a few other requrrements, qualrfred to Presrdent The same

qualrfrcatron and drsqualrfrcatron cntena apply to the Presrdent and MPs Any

person or body seekrng to drsqualrfy such candrdates must therefore bear these

two Artrcles rn mrnd. These Constttuttonal requrrements for drsqualtfrcatton or

qualrfrcatron for electron as Presrdent are echoed rn Sectron 23 oI the Electrons

Act of 2011

234 lust as the Presldent and MPs, Artlcle 180 provrdes that to be elrg tble for electron as

cou nty governor, a person mu st be elrg tble for election as a mem ber of the cou nty

assembly Artrcle 193 sets out the cntena for qualrftcatton and drsqualtfrcatron for

electron as member of county as5embly, and also qovernor The cntefla rs the

same as rhat for the MP5 and Presrdent Unless drsqualrfred under thrs Arttcle, a

person rs elrgrble for electron as a member of a county assembly tf the persott

a) rs regrstered as a voter

b) satrsfies any educatronal, moral and ethrcal requrrements prescnbed by thrs

Constrtutlon or an Act of Parltament

c) rs nomrnated by a polrtrcal party or rs an rndependent candtdate

235 Artrcle 193(2) strpulates that a person rs drsqualrfied frotn bettrg elected as a

member ofa county assembly rf the person

a) rs a State officer or other publrc of1lcer, other than a member of the county

a sse m blY

b) has wrthrn the last 5 years been a member of the lndependent Electoral and

Boundarres Commrssron( IEBC)

c) has not been a crtrzen of Kenya for rhe last I0 years before the electron

d) is of unsound mrr.td

e) ts an undtscharged bankrlrpt

f) rs sublect to a sentence of rmprsonment of at least 6 months, as at the date

of regrstratron as a candrdate, or at the date of electron

g) rs found rn accordance wrth any law to have mrsused or abused a State

offrce or publrc offrce or rn any way to have contravened Cha pte r 6

236. In srmrlar fashron to drsqualrficatron for electron as MP or Presrdent, Artrcle 193

provrdes that "a person rs.not drsqual fred under clause 2 unless all possrbrlrty of

appeal or revrew of the relpvant sentence or decrsron has been exhausted" The



earlrer analysrs on the rrght of appeal also applres to drsqualrficatton for electron
as governor or member of County assembly Any State organ or person seekrng to
drsqualrfy a person from electron as 6overnor or member of county assem bly must
bear thrs provrsron rn mrnd .Just lrke rn the case of the Presrdent and Members of
Parlrament, Sectron 25 of the Electrons Act adopts the cntefla lard down rn the
Const,tutron, [or qualrficatron or drsqrralrfiratron for nomrnat on as a member of a

county a ssem bly

)37 Although rncluded among the members of the Natronal Assenrbly and Senate, rt rs

rmportant to mer'rtton that the followtng persons are State officers, sUb]ect also to
the applrcatron of Artrcle 99 and 193 Women representatrves to the Senate, Youth.
Persons wrth drsabrlrtres, Speakers of the Natronal Assembly, 5enate and County
Assemblles

Suggested framework for EACC in enforcing leadership provisions

238 ln order to wade through thrs apparently complrcated maze of legal framework,
the EACC rs advrsed to

a) Categorrze tl're persons seekrng electrve or apporntrve offices rnto erther
State offcers or Publrc ofhcers

b) Whether they seek electtve posrtions or apporntrve posltLons

c) Consrder the applrcable constrtuttonal provrsrons, eg. Chapter 6, Brll of
Rrghts, qLralrficatron/ elrgrbrlrty, and d rsq rialrfica tron

d) Consrder the applrcable statutory provrsrons, e g Leadershrp and lnteglty
Act, Publrc Officer Ethtcs Act, Antr, Corruptron and Economrc Cflmes Act,

Ethrcs and Ant -Corruplon Commlsston Act, etc

e) Consrderthelawestablrshrngthoseoffces,cg rhe Publrc Servrce Commtssron
Act, Polrce Servrce Commtssron Act, County Governments Act, etc

239 Wlrle the EACC has the express mandate to ensure complrance wrtlr Chapter 6

on Leadershrp and lnteglty, and whrle the clamour for hrgh ethtcal standards has

reached fever prtch rn Kenya, the EACC must not loose srght of the Brll of Rrghts and
other constrtuttonal provtsron5 that provrde for qualrhcatton or d tsq ua lrfcatton for
apporntment or electton to publrc offrce Chapter 6 must be read alongsrde other
relevant constttUttonal and statutory provrstons, such as polrtrcal r rghts and rrght
of appeal Exerctse of cautron and restratnt ts called for, parttcularly at thts cflttcal
pornt rn trme when Kenya rs st rll rmplcmenttng the new constltu f ronal drspensatton,

, ,t- lt
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rn the mtdst of drfferent rnterpretatrons of the term "rnteg ty" by Parlrament and

the Judrcrary,

Emerging jurisprudence on leadership and integrity in Kenya

240, Soon after the promulgatron of the new Constltutron of Kenya rn August 2010,

most Kenyans were hopeful that a new crop of both appolnted and elected

leaders would be ushered tnto offtce, and hopefully brrng honour and resPect to

state offrces It appears though that Kenyans may have to wart longer to enloy

the frurts of leadershrp that rs governed by rntegrrty Thls Is attrlbuted to the

drfferen( rntegflty thresholds that have been drsplayed by rntervrewrng panels,

parlrament and the judtcrary Dtfferent sta nda rds seem to apply to rhose seektng

apporntment as opposed to those seekrng to be elected to publlc offrce,

241 ln order to rllustrate the uncertatnty and apparent bras, thrs Chapter wrll brrefly

consrder the facts and ludgements rn five (5) malor cases touchtng on elrgrbtltty of

persons to serve as 5tate offrcers based on Chapter 6 on Leadershrp and lntegrrty

These are

a Kerrako Tobrko - Drrector of Publtc Prosecutlons

b. Mumo Matemu- Charrperson of Ethrcs and Antl-Corruptlon Commrssron

c Krema Kronzo- Member of Parllament for Mutrto Constrtuenty

d Mary Wambur- Member of Parlrament for Othaya Constrtuency

e Uhuru Kenyatta & Wrlllam Ruto- Presrdent and Deputy Presldent

Appointment of Keriako Tobiko as Director of Public Prosecutions

242 The [rIst case that tested the rntegrrty s(andard was frled agarnst 1,4 r Kerrako

Tobrko the Drrector of Publrc Prose(utrons (DPP), soon after hts televrsed p u bltc

rnrervrew, approval by Parlrament ar,d appolntment by the Presrdenr 2'The

petrtroners, a crvrl soclety group, sor-9ht to restraln the newly aPPornted DPP

from assu m rng offtce after hts appotrl!.'nent on 16/6/2011 They su b m rtted t hat,

rn the lrg ht of allegatrons of corruptlon, lncompetence, confllct of rnterest and

lack of reform credentrals labelled agarnst htm by vartous persons, Mr Tobrko

lacked rntegnty as requrred by chapter 6 of the coK and rhe Publrc offrcer

Ethrcs A(t

^cnya 
Yotth Athance Vs 

^enaha 
lob(o and alhcts (201 2) Narrobr HC P.r non No 1 01 or 201 1 (unr cpod'd?9
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243 In a unanrmous decrsron delrvered on 25 May 2012, the three ludge bench

drsmrssed the petrtron by holdrng that the allegatrons of rntegflty had been

rnvestrgated by the selectron panel and parltament, and that the court could not
reopen the process and reconsider rssues whtch were conclusrvelv determrned
They made the followrng observatron,

The Consttutron vcsts drffcrent functrons to dtffcrent orq.n5, and to ask thrs court
to fault processes by these organ5 !vrthout prcscnttng mater al to prove any wrong

dorng, rs to usurp lhe functrons of those organs That vie shall nor do Those organs

undertook therr mandate and exercrsed thcll drscretron after sce ng tho5c that
presented complarnts rn ,rhatever form Wc can rot rcopen thC proccss and consrder
rssues whrch werc conclusrvely determtned

)44 The court rn Tobrko's ca:e declrned to Interfere wrth the work of other organs
whrch had already delrberated upon the rnteglty rssLres and [ound thcnr
baseless

Appointment of Mumo Matemu as Chairperson of EACC

245 Parlrament approved the nomrnatton of Mr Mumo Matemu to serve as the
Chatrperson of EACC and the Presrdent and Prrme l,,4rntster subsequently
appornted hrm, but a bench of thrce (3) Hrgh Court Judges found him
unsurtable to serve after a crvrl sooety organlsatton challenged hrs surtabrlrty
on rntegflty grounds 'r Tl.re three ludges held that althorrgh the Execufrve and
Parlrament had rnqurred tnto lntegnty.lllegattons Ievelled agarnst Mr Matemu
whrle he served as the Legal Offrcer of Agrrcultural Frnance Corporatron (AFC),

they rnterrogated the process of nomrnatton and selectron, found tt wantrng
due to unresolved tntegnty tssues, and set astde the appotntment The court
found that Mr Matemu drd not meet the rntegnty threshold set out rn Chapter
6 of the COK 2010, desprte rhe fact that the formalrtres oF appoinlment were
followed by the ExecLrtrve and Parlranrcnt Arcordrng to the thrce lrrdges

A per50n rs sard to lack rntcgnty whcn lhere are ser orrs Ltnrcsolved clue5tton5 a bout
hrs honesty, frnancral probrty.5(rupulousness, f,rtrnes5, reputatton, and soundness
of hrs moral ludgement or hts commrtment to n,.tltonnl v.llue5 enumerated tn the
Constrtutron For the purpose oF tnteq ty test tn Kenya's Constltutton, there ts no
reqUrrement that the be!.avlour, attflbute, or aonduct tn questton has to rrse to the
level of c m Inalrty

30 Truslcd Socr?lyolNuman RrghtsAtrranc. -VS- theAG ard others Natrob it,gf Cou( petrtron No 2290t2012(unrepon.d)
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246, Thrs was the frrst maJor ludrcral pronouncement and lnterpretatron of Chapter

6 tn Kenya's Constrtutron, and was lauded by many Kenyans as setttnq out the

tntegrity standards for those seektng publrc offrce The ludges seemed to have

been persuaded by the very nalure and functrons of the offrce to whrch he

was berng appornted to, and wondered how he could prestde over corruptlon

tnvestrgatrons when he had unresolved tntegrtty rssues hauntlng hlm Mr Matemu

however lodged an appeal, whose outcome wrll help Kenyans understand thrs

phenomenon

241 lt rs worth notrng that accordtng to the submtsstons frled by the Drrector of

Pubtrc Prosecutrons (DPP), Mr Matemu was netther a Su5pect nor a wltness ln

the cflmrnaI lnq u rry rhat was referred to by the pet ltloners to cast do u bts on hrs

tntegnty Frle records show that the cnmtnal tnqutry was commenced after two

drrectors, rn a pnvate company, drffered rn management of the funds allegedly

borrowed from AFC One dtrector reported the matter to poltce ln Nakuru,

allegrng fraud on the part of hrs co-drrector The DPP further rnformed the

court that the cflmlnal rnvestrgatron frle had been closed due to fallure by the

complarnant to submrt an aud rt report as proof of the alleged theft or fraud At

the trme of wntrng thrs report, the EACC has no chatrperson and the matter rs

strll pend rng rn the Court of Appeal after Mr Matemu a ppea led agarnst the Hlgh

Cou rt decrsron

Suitability of Kiema Kilonzo to continue serving as MP for Mutito
Constituen(y

248, ln anolher case rnvolvtng a srttrng Member of Parllament (N4P), Mr Klema Kllonzo

and the Constrtuency Development Fund Commrttee,r) the petrtroners alleged

mrsappropflatron of CDF monres allocated to Mutrto Constrtuency by Mr Klema

Krlonzo and the CDF commtttee They, rnter alra, sought court orders that Mr

Krema had contravened Chapter 6 of €OK, was unfrt to hold any state olfrce

and should be dtsqualLfred from holdrnq any state offtce Whrle drsmrssrng

the petrtron,.lustrce Davld Mayanla held [rrstly, that the petrtrone15 had not

exhausted the dtspute resolutton mechantsm provtde for under sectron 52 of

the CDF ACt.

249 5econdly, he drstrngurshed Ktema's case from lr4atemu's case by holdrng that the

court, rn Matemu's case dtd not pu rport to take u pon rtself the process of assesstng,

31 Numo tytrlemlr -VS, Tr!sled Soccry ollluman RrghlsAllance rndolhers NarobrCoud olApp!.| CrviApp€alNo 290o12012(

unr.poflaor
32 Bena.d (arnga -VS- ( e,na Krlcnzo and Olh.rs Nr(ou High Courl Pel,lron No 102o120!2(!ircponrd)



nomrnatrng or apporntrng a specrfic candtdate to offce lustrce L4alanja observed
that the court rn Matemu's case rnterrogated the process, found rt wanttng rn

certarn respects and tntervened by settlng tt asrde Srmrlarly, the ludge declrned
"to oct os oudttor generol, moke spectfic findtngs ogotnst the respondents, sutchorge
them, remave them from office ond thereofter dedare them unfit lor office" as prayed
by the petrtroners

250 The snapshot o[ .,lustrce Malanla's decrsron s ihat corrrts, whrle determtnrng
rntegflty tssues, must respect the role of other entrttes Tl.rrs seents to materrally
d epart from l\4atemu's case wherern theludges not on ly rnterrogated the process of
vettrng, but also found tt wanttng. The prrncrple of separatron of powers between
the executrve, ludrcrary and legrslature comes tnto play, although tl'Is ts not the
subJect of drscussron rn thrs chapter of the Report

25 r Iust be[ore the 4 l\.4arcl] 20'13 electons rn Kenya, several petttrons were hled
see krng to bar several persons from berng elected to pu blrc office for contraventng
Chapter 6 off COK Examples are the two petrtrons agarnst Mary Wambur Munene
who was seekrng to replace Presrdent Krbakr as l\4P For Othaya Constttuency, and
the now famous petttton seektng to bar Uhuru Kenyatta and Wrllram Ruto from
seekrng Presrdency and Deputy Presrdency respectrvely

Eligibility of Mary Wambui for election as MP for Othaya Constituency

252 ln the case rnvolvrng Mary Wabur Munenerr, the pettttoners challenged her
educatronal qualrfrcatron and rntegflty as requrred by Chapter Stx oF the COK
2010 Spectftc to her rntegnty, the petrtroners averred that she had been
adversely mentroned tn va ous offrcral reports prepared by constttutional
bodres mandated to tnqu tre lnto matters of pub ltc tnterest, for example, a report
by the Kenya Na t ronal Commrssron on Human R rg hts (KN CH R) trle d "On the Btnk
of o Prectptce A Humon Rgllts Account af Kenya past 20A7 Electnn Vtolence,: lhe
Reporl of the Commtssrcn of lnqutry tnto the 2OAZ Post Electron yrolenre (Wakr
Report), the "Report of lnvesttgotrcns tnto the Conduct of the Artut Brothers and
ther Assocrctes" prepared by the Nattonal Assembly Departmental Commtttee
on Administratton, Nattonal Securrty and Local Authoflltes, and Admtn stratron
of Justrce and Legal Affarrs , an lnvesttgatlve Journalrsttc ptece arred rn the local
medra( Kenya Televrsron Network) tltled 'rrcho pevu'l and scveral other press
reports

253 The petrttoners contended that as a result, she drd not meet the test of Ieadershtp
and rntegnty spelt out rn Chapter Srx of fhe COK 2010, and the Leadershrp and
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lntegflty Act, No '19 of 2012 (LlA). The petrlloners further averred that these rssues

had not been conclustvely tnvesttgated or resolved

254 Whrle drsmrsstng the petrtron,..lusttce Davtd Malanla held that although the

LIA provides for procedures and enforcement of Chapter Srx of the coK 2010,

the rssues as to whether Mary Wambut was qualrfted to vle for a parltamentary

seat was not a matter for determrnatlon by the court but for the lndependent

Electoral and Boundartes Commtsston (IEBC), rn a(cordance wlth electoral laws,

rn thrs case berng the lndependent Electoral and Boundartes Commtsston Act

(IEBC) of2OI1, PotrtlcaI PartresAct,andLlATheludgefurtherfoundthepetrtron

rmmature as the respondent had not presented herself to IEBC for clearance

)55 The decrsion rn thls cdse seems to echo those made rn the Tobrko, and Ktema

Krlonzo cases, that courts should not usurp the functlons of other constttuttonal

organs The only case rn whrch the court seems to have questroned the tnqutry of

other state organs ls that of Mumo Matemu

Eligibility of Uhuru Kenyatta and William Ruto for election as President

and Deputy President

256 Soon after they expressed therr lntentron of seekrng election to the two top

state offuces tn Kenya, four (q) petrtrtns were ftled rn the Hrgh Court challenging

the elrgrbllrty of Uhuru Kenyatta and Wrlltam Ruto based on Chapter 6 of the

Constrtutron, The petrtrons were later consoltdated lnto one maior petltlon for

hearrng and determlnatron slnce they ratsed stmtlar tssues of lawro The Chref

Justrce appornted a bench of five (5) Judges to hear the petltron that generated

a lot of rnterest both locally and lnternatlonally Thts was largely due to the fact

that the lnternatronal Crtmtnal Court (lCC) had conftrmed charges agarnst the

two suspecls for crtmes aga nst humanlty, followrng the 2007 post electlon

vrolence rn whrch they are alleged to have been behrnd the murder of over 1000

Kenyans, dtsplacement, rape and destructlon of properry

257 lt was the pettttoners' submlsslon that the conflrmatlon of charges took

away therr honour, drgnity and rntegrrty to vre for the Plesldency and Deputy

Presrdency respectrvely The petltloners relted on the Hrgh Court decisron tn the

Ivlumo Matemu case and argued that the ln teg rlty test was nor one of crlmlnallty

They rnsrsted that the candldacy of Uhuru and Ruto was contrary to the tenure,

rdeals and splnt of the COK, especrally Chapter 6 on rntegrlty and soverergnly lt
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was therr averment that the conftrmatlon of charges met the tntegflty threshold
requrred to bar them from assumrng publrc offrce. They pornted out that rhere
would be no confrdence rn those two offrces rf the two rndrvrduals were allowed
to ascend thereto

258 ln a unanrmous ludgement delrvered an 15/2/2A13, the hve ludges drsmrssed the
petrtron They held that although the court had JUrlsdrctron to consrder rssues

oF rntegflty, any cluestlon relatrng to the qualtficatron or drsqualrhcatron of a

person lvho had been nomtnated to conlest tl'te posttlon of Presrdency can only
be determrned by the Supreme Court Thrs, accordrng to the JUdqes, rncludes the
determrnation of the questton whether such a person meets the test of tntegrlty
under Chapter 6 rn relatton to Prestdenttal electrons, and that thesc two questtor..rs

could not be determrned by the court oursrde the context of elcctrons to be held
or 4/3/2O13

259 The JUdges seemed to have many reasons for drsmrssrng the petttron They arc
sum ma rrsed below,

a Even rf Uhuru and Ruto had no rntegflty, the lndependent Electoral and
Boundarres Commtssron (IEBC) not the court, woUId determrne thetr
elrgrbrlrty tO seek electrve offce

b lhe IEBC, supreme Court, Natronal Assembly and Senatc are the only
rnstrtutrons whrch may tnterfere wtth or rnvalrdate Il.te electton of a

Pres dent or Deputy Presrdent The ludges crted the case of Blackburn -VS-
the AG (l971) IWLR 1037 rn which rr was held that " Lttgotrcn shot d not
nfluence polttcol dectsrcns Courts should only look ot ihe ef{ect of dec|rcns
ond enforce the low, but nat soy who( tt should be"

As regards the rnterplay between Chapter 6 and C ha pter 4(B rll of Rrghrs),
they stated that the Brll of Rrghts must prevarl because the two suspects
had not been convlcted, they were presumed tnnocent unttl proven
gurity, and they were entrtled to J farr trarl These rrghts, although not
absolute, could not be derogated from except as provrded for by the law

260 The ludges a lso pard specral attentron to the now contenttous rs s uc of the role of the
court rn rnterpretrng Chapter 6 of the COK 2010 They made reference to the Htgh
Court de(tsron tn the Mumo Matemu case whrch had held t hat the court has power
to revrew both the process of apporntment and the legalrty They concurred wrth
the rntegflty standard lard down by thetr counterparts tn MatemLr case, that there
rs no requ trement tltat tl'te behavroLlr, attfl bute or conduct tn quest ron has to flse to

a
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the threshold of cflmrnalrty AccordrngtotheJudges,thefactthatapersonhasnot

been convrcted of a afl mrnal offence l5 not dtspostttve of the tnq ulry whether rhey

lack rntegflty or not In the Judges own words, rt rs enouqh rf there are sufncrent,

seflous, plauslble allegatrons whrch ralse substantlal unresolved questrons abour

one's rntegflty

261 The frve (5)rudges however dtsagreed wrth therr counterparts ln Matemu's case

by statrng that the court should not descend tnto the arena of tnqutry as was

the case rn Matemu's case, wheretn the three JUdges held that although some

rnq u rry had been done tnto ln teg rrty allegattons aga lnst Matemu by Pa rlra m ent,

they found rt wantrng Strll on the lnqulry rssue, the frve iudges found that

there was no evtdence adduced to show lf any rnqutry ha been made rnto the

allegatrons of lack of rntegrity agarnst Uhuru and Ruto, unltke rn Matemu's

case where Parlrament had debated the allegatrons of lack of rnteglrty agarnst

hrm lt rs rmportant to r]ote that both the EACC and IEBC had cleared the two

gentlemen to vre for electlve posltlons, wrthout ralslng any rntegrlty rssues

aga rnst them

262 A readrng of the Judgement rn Uhuru & Ruto case deprcts a deterrrrned effort

by the frve ludges to shtft the responstbrlrty of determrnrng elrgrbrlrty of Uhuru

and Ruto, to vre [or electtve pos'tlons, to other state orgarr Thelr decrston also

manrfests tlre challenges that several rnstrtutlons tn Kenya are faclng ln tryrng to

enforce the constrtLrtronal provlstons on lntegrlty, more so the dlffelent lntegrrty

standards that seem to apply to appolntlve and electlve Posltlons,

263 On one hand, the ludges tn Ihe Uhuru case clearly assert that behavrour that

rs deemed Iackrng tn rntegnty does not have to rlse to the level of crtmtnalrty,

and that rt rs suffrcrent tf there are allegattons ratstng unresolved questrons

about one's rntegflty. Srnce at the trme of delrvertng therr ludgement' there

were unresolved rssues aboul Uhuru and Ruto partlclpatlon ln the 2007 post

electron vrolence, one would naturally expect the ludges to declare Uhuru

and Ruro rnelrgrble to vie for elecltve offtce On thrs aspect, they shrfted the

responsrbrlrty to the IEBC, EACC, Supreme Court, NatronalAssembly and Sena te

264. On the other hand, the judges also stale that the two rndrvtduals are Presumed

lnnocent untrl proven g u tlty of any crtm tn a I charges. By statlng so, they seem to

rmply that mere allegatrons alone do not sufftce to drsqualtfy them for lack of

tntegrlty, as happened tn the Matemu case Bearlng rn mrnd that Matemu was

seekrnq an appolntrve posttton rvhereas Uhuru and Ruto were seektng electtve



posts, Kenyan courts need to set establtsh clear conststent JUflsprudence tn the
rea lm of the rnteg ty threshold

Observations and way forward on integrity threshold

265 As rt stands now, rt seems as though the rntegflty standards drffer, and that the
one for apporntrve postttons rs much hrgher than that for electrve postttons
Duflng the March 2013 general electrons rn Kenya, many rndrvrduals were
cleared by both IEBC, EACC and the courts to seek electrve posts, desptte the
fact that there had pendrnq court cJses ratsrng unresolved rntegnty tssues
Many other Kenyans seekrng appol.tlve posttlons have been barred due to
unresolved tntegnty cases yet they netther face arrest nor prosecutron before
any court of law

266 Thrs rs an unacceptable, drscnmrnatory applrcatron of the law that rs tn gross
vrolatron oF Chapter 6 Prrncrples of leadershrp and rnteg ty apply to all state
offrcers, rrrespectrve of therr mode of a;censron to offtce Thts was the tntentton
of Chapter 6 of COK 2010, anrl all those charged w th makrng and rnterpretrng
the law, that rs Parlrament and Judrcrary, should strrve to uphold the natronal
values and prrncrples enshrrned rn Arrrcle l0 ofCOK 2OlO

267 lt rs an onerous task to ensure tlrat State offtces are selected to offtce on the basts
of personal tntegrtty, competence and surtabrlrty lt ts an even more onerous
task to cnsure State offrcers are elected to offrce tn free and farr elc(ttons The
EACC may need to collaborate wrtl.r the lndependent Electoral and Boundarres
Commtssron (IEBC) rn desrgnrng the Framework for elrgrbrlrty for electron as
Presrdent, MP, Governor and member of county assembly Collaboratron wtth
other publtc recrurtment agencres Irke the publtc Servtce Commlssron may yrelcl

a more coherent and harmonrsed approach pertatnrng to appotnttve posts

268 Only a farr, oblectrve and rnrpartral readrng and rnterpretatron of the applrcable
legal framework wrll lend credence and credrbrlrty to EACC, IEBC and to
some extent, the Judrcrary, as they embark on thrs sensttrve yet crrtrcal task
of ensurrng complrance wrth Chapter 6 of the COK 2OjO There may atso be
need to come up wrth a clear statutory deflnltton of tntegnty and the attendant
rntegrlty threshold that should be used to etther dtsqualrfy or remove a person
from publrc offrce Chapter 6 of COK 2010, rf properly rnrerpreted and apphed.
wrll defrnrtely be a malor boost rn the war agarnst corruptron rn Kenya

lt5
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Corruption Reports received by the Commission

269 Apart from reltance on reports of other Commlsslons and agencles, the

Commrsston also recelved complalnls about corruptlon from vartous Kenyan

crtrzens duflng the course of lts hearlngs throughout the country. A total o{

5 646 persons who spoke lo the Commlsslon complatned about corruptlon as

a malor contnbutor to vlolatlon of thelr rrghts A few examples are lrsted below

r Resrdents of Eastlelgh Dlstrlct Buslness Assoclatlon (EBDA) reported that

most of them are dented cttrzenshtp rn a dlscrlmlnatory manner due to thelr

tribe, rellgron and ethnrclty, resultlng ln lnhuman and degradlng treatment

They reported that they are referred to as 'Kenyan Somalls', and are forced

to bflbe rn order to acqulre Kenyan ldentlty cards and passporls from the

rmmrgratron oftlctals Those who do not have ldentlflcatlon papers are

constantly harassed by the pohce and forced to brlbe the polrce or ludtctal

offrcers lo avord arrest, prosecutlon or convlctron on charges of belng

rllegaliy present ln KenYa

Resrdents from Kallado dlstrlct reported lncldents of land grabblng, durlng

land adludtcatton, whlch was facllltaled by corruptlon among senror

publrc offtctals Before adludrcatron, land was communal and belonged

to the whole communlty They reported that durlng adludlcatlon, land was

rllegally allocated to senlor government offlclals, thelr frlends and relatlves

who were not orrgtnally resldenls, ln return [or flnancral conslderatlons

Most beneftctarres of the lvloslro and lllodo-Arrak land rn Kalrado were

Nlrnrsters and MPs The land was later sold to thlrd partres desplte

restrlctlons placed on the trtles Thls agaln, was facllltated by corrupllon,

at the expense of poor, rllrterate resldents of the lvlaasar communlty Other

reports from Ka,tado lndlcated that forest land was belng hlved off and

sold by corrupt government offrctals Srmrlar reports were recelved about

land rn I/achakos, Meru, [,,1akuenr, Nyert lrluranga, Pokot, llchamus'

amongst others Detarls of hlstorlcal lnlushces pertalnlng to land tssues

are comprehenslvely captured ln the chapter on land

r The 7.2 billton purchase of mosqulto control products in 1996: An

rnformer gave the Commtsston detalled lnformatlon regardlng the grand

corruptron surroundtng the 7 2 bllllon purchases of mosqulto control

products rn '1996 Thls was currously done by the Mlnlstry of Pubhc Works

and Houstng lnslead of the Mrnrstry of Health as was expected ln such

procuremenl. lt occurred durlng retlred Presldent Mot's rule



TNFfI

Accordrng to the rnformer, the pnce was not on ly rnllated but the Government
was supplred wrth the wrong chemrcal, that rs,'a lrttle petroleum product
wrth a lrttle brt of rnsecttcrde' Further more, the Government bought massrve
quantrtres to last for five (5) years yet they only requrred two (2) years supply
The chemrcal was supplred by Equrp Agenctes Lrmrted at the un tt pflce of Kshs

2,925l- rnstead of the market prrce of Kshs 2/= per lrtre

The rnformer also told the Commlssron tl'tat a report by Pnce WaterHouseCoopers
rndrcated tl'rat the order for tlte malana drugs was made well above the budget
allocatrons for lhat perod A number of people v,,ere assocated wrth Equrp

Agencres Lrmrted and some senror governrnenl ofilcrals were narred tn the scam
The Commrssron's further rnqurry tnto thrs nratter drsclosed the extstence of a

dectsron, Narrobr HCCC No 1 59 of 2006 hled 6y Equp Agencrcs v Attorney generol
(2011) The plarntrff vJas clarmrng a total of Kshs 1,873,1j5,880, berng money
owed to Equtp Agencres for the antt- malara equrpment supplred, delrvered
and drstnbuted to vanous un tts rn the country rn 1995 In a ludgement delrvered
by Justrce MUga Apondr o^ )/12l2\l t, the court ordered the government to
pay Equrp Agencres the sum of Kshs 1,873,33-5,880 for the malarra drugs and
equrpment, and faulted the government for purportrng to cancel the (ontract
after goods had already been supplred, rccerved and clrst buted for use by the
qovernment

Although thts was a crvrl case that does not bar crrmrnal proceedrngs for any
acts of corruptron, rt may have an tmpact on any crrmLnal proceedtngs that
may be contemplated or commen(ed agatnst any suspected loss or fraud rn

the sard procurement Thts rs due to the ludge's findrng that at that potnt rn

trme, there was no complarnt that the quanttty, qua ltty and prrce of the goods
drd not meet thc requrred standards The ludge also found that the goods
were utrlrzed for the purpose for whrch they were rntended Tlre government
dtd not 6le a defence nor lodqe an appeal agarnsttheiinalJudgement lt ts not
known whether the decretal sum was pard as ordered by the court

lntereslngly, the rnformers told Commrssron that (he goods were ordered
by the Mrnrstry of Publrc Works and Housrnq, whereas the evrdenre adduced
before the Hrqh Court rn thc HCCC No I59 OF 2006 show that the conrracts
were awarded by rhe N4rnrstry of Health The trurh may only bc unearthed
after proper rnvestrgarrons are conducted by the EACC lt was further alleged
that desprte a report berng made to the Drrector oI rhe defunct Kenya Antt-
Corruptron Commtsston, no actton has been taken by the sard Commtssron to
d ate
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) Procurement of electronic voter registr.tlon and identification devicrs

by the IEBC: The Commrssron obta rned from tnformers volu mes of documents

and correspondence wrth varrous government agencles, polntrnq out the

flawed procurement process that culmtnated tn the fatlure of the electrontc

devrces durrng the March 4 2013 General Electrons rn Kenya. Although thrs

matter fell outsrde the Comm tsston's mandate perrod, the Comm tsston recetved

the complarnt under rts mandate to'lnvestlgate or make recommendattons

conceflrng any other matter wlth a view to promotlng or achlevlng iustlce,

natronal unrty and reconcrltatton' He stngled out the followrng tender awards

that need to be rnvestlgated

a Brometflc Voter ldentrficatron Krts (BVR) by Face Technologres of South

Afflca that cost the tax payer close to Kshs 9 btllton

b Eallot papers by Smtth and Ouzman

c lndelrble marker pens from Mrnl Mlx Agencles

d Pollrng statron banners from Hopeland Advertrslng

e 5olar lanterns fronl SolarmarkTechnologtes

f 6eneral electoral matertals by Afrrca lnfrastlUcture Development

Company

The rnforrners pornted out that Face Technologres (FT) drd not meet the technrcal

specrficatrons at the rrnte they submrtted therr brd to IEBC Furthermore, the

devrces supplted were drfferent from the samples submttted at the brd openrnq

as wrtnessed by all brdders who attended the brd openrnq When lhe first

sample farted, FT was allowed to produce another sample for testrng, contrary to

procurement law RePorts wele made to the Publtc Procurement Authorlty, and rt

would be rnreresting to establrsh therr 6ndrnqs

ln respec( of the ballot papers, the rnformer alleged that the ballot prrnter was

prrvatelv commtssroned by IEBC outstde a PUbltcatron log ahead of the tender

a\dard Tr're entrre procurement of all electoral materlals was estlmated to have

cost rhe (enyan taxpayer close to Ksh I5 brllron 5adly, the gadgets farled durtng

votlng on 4 Apnl 20l3leadtng many Kenyans to questron the procurement

process and qualrty of the gadgets The Commlssron recommends that the matter

be rnvestrgated by the EACC to establLsh tf any economtc crlmes were commrtted

by the IEBC staff rn collusron wrth the supplrers of the electoral materrals

Appropnate recommendatrons must be forwarded to the DPP for approprlate

actron



Challenges of Fighting Corruption in Kenya

270 The foregorng deta rled drscussrons on the mag nrt ude ancr sca re of g ra nd corru ptron
rn Kenya expose malor challenges rn the fight allarnst .orruptton rn Kenya ln b et
the followrng were noted and need to be addrcssed

The lack of a national anti-rorruption polrcy: The lack of a polrcy has resulted
rn lack of focus and dlsconcerted efforts rn the fiqht agatnst (orruptron rn

Kenya

Failure to fully domesticate the UNCAC Althotrgh Kenya lr,rs made great
strtdes rn domestrcatrng UNCAC, some m,],or gaps sttll exist especrally rn
cr mrnalrsatron oI some acts that rmpedc the figl]t agarnst grancl corrupt on, A
glarrng ornrssron ts fatlure to cnmtnaltse acts ltke rlllctt ennchment that would
deter rllegal acqursrtton of wealth, whrch has made tt near tmposstble to trace
and recor,,er corruptly arqurred wealth Apdrtfromrllrcrtenrrcltnrent,theAntr-
Corruptron and Economrc Cr mes Act does not cnmtnaltse tlte followrng acts

Brrbery of forergn publrc oi6crals a nd ofjicta ls of rnlerna tronal or qa nrza tlons (

Artr( le t6)

Tradrng rn rnfluence(Artrcle I g)

. Brrbery rn the prlvate sector( Artrcle 2I )

Embezzlement of property In the pflvate sertor(Arttcle 22)

Lra brlrty of legal persons(Artrcle 26)

lllrot ennchment(Arttcle 20)

Con(e.tlment or contrnued retentton of property knowrng rt to have been
corruotly acqurred( Artrcle 24)

- Openrng and malntatnrng bank accounts abroacl

Farlure to fully entrench EACC in the Constitution of Kenya 20.10:
Artrcle 79 of the COK 2010, unltke other Artrcles establrshrng constt(utronal
commrssrons, does not prescrrbe the specrfic functtons requrred of an antr-
corruptron a9ency as provrded for rn the four (4) prllars oI UNCAC These are
preventron, rnvesttgatton, asset rccovery and tnternattonalcooperafton Other
than the generaloblects, a u thofl ty, fund tng, composttton, removal from office,
[unctrons and powers of bestowed upon all Commrssrons and lrrdependent
Offices under Chapter 15, the specrfic Iunctrons and powers of the EACC are
left to parlrament to determrne through legrslatton

't t9
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Thrs rs a glanng omrsslon that left room for speculatton, ambrgutty or

rnterference whrle enactlng the respectlve ena bllng statutes amblg ulty, whrch

are the EACC Act and the Leadershrp and lnteqrrty Act. More ambtgurty and

confusron manrfested rtself ln the deFnrtton of lntegrrty threshold and the

rnterpretatron of the role of EACC, especrally rn ensurrng complrance wtth

Chapter 5rx together wrth the Leadershlp and lntegrrty Act Thrs may perhaps

explarn the varted dehnrttons of the lntegrrty threshold lo be a pplled to those

seekrng publrc offrce, by Parlramenl, the.Judrcrary and crvll soclety

Moreover. Out of the eleven (l 1) Cornmtsstons establtshed by the Constrtutron,

rt rs only the EACC that rs not llsted as one of the Constrtutronal Commrssrons

under Artrcle 248 of Chapter 15, dod whose functrons are not outllned rn the

enablrng Artrcle, Artrcle 79 attempts to cure thrs glarlng omissron by strpulatrng

that the antr-corruptron agency establlshed by Parlrarnent through statute,'i '

5hall have all the status and powers of a commtsston under Chapter Frfteen "

Th,s delrberale omtsslon apPears to drmrnrsh the lmportant role of EACC and

fu rther drlute tts powers and functton

lnsufficient number of Commtssioners at EACC: The Ethrcs and Antr-

Corruptron Commtsston Act provrdes for a new governance structure of 3

Conrmrssroners and a Secretary/CEO Thrs small number of Commtsstoners,

although desrrable, may Present operatlonal challenges

Frrstly, there ts no provtsion ln EACC Act on the mode of appolntment or

etectron of the Vrce-Charrperson yet Artr(le 250(10) of the Constrtutron

provrdes that the, members of a commtsston shall elect a vlce-charrperson

frorn among themselves. Thrs otrght to have been part of Sectron 6 of EACC

Act or rn the sectlon appearlng lrnmedlately thereafter

Secondly, Sectron l4 of EACC Ac I empowers the EACC to esta blrsh comm rttees

for the effecttve drscharge of rts functlons Wrth a small number of only 3

com mrssroners, tt wtll be near tm possrble to establrsh any such commlttees The

effect of thts rs that all tire 3 conrmrssroners wrll belong to allthe (ommrttees,

hence defeatrng the purPose of setttng up dlfferent (ommlttees to deal wrth

drfferent aspects of the Commts:tons functlons or powers

Thrrdly, and tn what appears confustng, Sectron 6 of the Second Schedule to

the EACC Act, that prescrrbes how the bustness and affatrs of the Commtsston

shall be conducted, makes referetlce to a vlce-chalrperson who shall prestde at

meetrng s rn the a bsence of the CharrPerson Where both are absent, the members

shall elect one of them to presrde Thts rs where the operatronal challenges and

weaknesses of the new law becorte evrdent The EACC commtsstoners are only
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three (3) rn number rncludtng the chatrperson Assumtng that they have elected
one o[ the other two to be the vtce chatrperson, and that both the charr and
vrce charrperson are a bsent, thrs leaves only one commrssroner to conttn ue wtth
the meetrngrThrs rs rmpossrble because Sectron 5 of the Second Schedule sets
the quorum for the conduct of busrness at a meettng of the Commtssron at two
thrrds of all the members of the Commrsston

Although Sectron l4 of EACC Act allows the Commrssron to co_opt persons
tnto membershrp of the Commtttees, these persons may only attend meertngs
and delrberate but shall have no power to vote No dec sron can therefore be
made where there rs lack of quorum, and thr s could delay and or paralyse the
work of the Commrssron

For operattonal erpedrency and quorum requrrements, rl would have been
prudent to have at least five or sevcn commrssroners However, wtth the
establrshment of 47 county governments after the March 4,i 2Ol3 general
electron, rt may be necessary for the n u mber of com mrssroners to be tncrcased
to the maxtmum constttutronal lrmrt oI nrne (9) An rncreased number of staff
rs also requrred to deal wrth the rncreased workload created by the two levels
of government wrth the atrendant huge sums of publrc funds berng allocated
to the 47 counttes There rs a real danger of corruptton betng devolved to the
countres unless the EACC rs qurckly restrlrctured empowered and vtsrble at
both Ievels of government

Lack of prosecutonal powers by EACC: Thrs rs percerved by some Kenyans
as an aspect that may hamper expedttrous and tndcpendent detcrmrnatron
of corruptron cases However, under Arttcle 157(j2) of the Constrtutton.
Parlrament may enact legrslatron conferrrng porvers of prosecutron on
authonttes other than the Drrector of publtc prosecUttons There rs therefore a

wrndow of opportunrty for EACL to be granred prosccLl(onal powers, srrblcct
of course to proven efficrency. oblectrvrty and farrness tn rnveslgattons
Pnoflty must however be gtven to strengthentng EACC,s tnvesttgattve capacrty
at both nattonal and county levels of government

Failure to provide for antt-corruption measures targeting the private
se(tor Arttcle 12 of UNCAC requtres State parttes to enact legtslatron armed
at cn mrnalrsrng corruptton tn the pnvate sector Thrs ts borne out of the realrty
that the prrvate sector compantes and rndrvrduals are the ones rvho orl the
wheels of corruption by colludrnq wrth p u blta sector ent tres and ofircrals.

Failure to provide for lifestyle a udit of pu blic servants: The currenr antt_
corruptron laws have farled to provrde a legatframework to audrt the wealth

17t
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of publrc servants as a means of traclng and recoverlng corruptly acqurred

property The wealth declaratlon process, whrch ls now (onducted once

every two (2) yeaIs, l5 merely rltuallStlc, The lnformatlon ls never drsclosed to

the publrc to enable them monrtor the wealth acqurred by a publrc servant

Lack of specific provisions empowering the EACC to deploy special

rnvestigatrve techniques Artrcle 50 of UNCAC requrres 5tate Partres to enact

domesttc legtslatton that empowers antl-corruPtlon lnvestlgatlve a9enctes

to use spectal tnvestlgatlve technrques suclt as electrontc or other lorms

of survetllance and undercover operatlons ln order to combat corruptlon

effectrvely ln the same vern, the current Kenya n laws have also farled to provrde

for admrssrblltty tn evtdence of evtdence derrved from speclal lnvestlgatlve

techn ques

Prolrferation and duplicity of anti'corruption laws The antr-corruptron

legal framework ts now contatned rn four (4) drfferent statuteS, namely the

ACECA, POEA, EACC Act and the Leadershtp and lntegrrty A(t (LlA) There is

a Iot of duplrcatlon especrally ln POEA and EACC Act ln relarlon to matters

of ethrcs and rntegrlty For example, under POEA and LIA the Responsrble

Commrssrons are requtred to develop and ensure compltance wrth thelr

respectrve Codes of Cond uct The EACC rs also legally empowered to develop

and enforce codes of conduct for all publrc offrcers Thrs wrll represent

operarronal and lurtsdtcttonal confllct when dealrng wrth breaches of

ethlcs There ts need to vest thls powers tn only one commlsslon or clearly

dlstrngursh t herr roles to avotd conluston and duplrcrty

r Erosron of independence of EACC by involving Palliament in appointment

of CEO: Artrcle 250(12) of the Constrtutron plovrdes that each Commrssron shall

have a Secretary who shall be appotnted by the Commlssron Whlle enactrng

the Ethrcs dnd Antl-Corruptlon Act, however, Parllament requrred the EACC

Secretary to be sublected to parllamentary approval before assumlng offite

Thrs provtston vtolates arttcle 250(12) of COK, and ls therefore null and votd to

the extent of tts tnconslstency The EACC, llke other constitutlonal commrsslons'

rs an rndependent body whose commtssroners should be grven a free hand

rn recruLttng and supervtstng all thelr staff The EACC Act therefore needs to

be arnended to delete the phrase that requtres approval of the Secretary by

p a rlta me nt

-r Conflicting definttions of rntegrlty threshold Pursuant to ChaPtrr Six

of COK 2010: lnteres ngly, nerther the Constttutton nor any other statute

rn Kenya defines the term "rntegrrty" Thrs could perhaps explarn the varrous
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drvergent oprnrons on what compflses lack of rnteg ty, and the dtfferent
rntegflty thresholds that have been set by both the parlrament and the
Jud rcra ry rn Kenya

Soon after the prom u lgatron of the new Constrturron of Kenya rn August 2O'tO,

most Kenyans were hopeful that a new crop of both appornted and elecred
leaders would be ushered rnto officc, and hopefu lly b rrng honorrr and respect ro
state offices lt appears though that Kenyans may have to wart lonqer to enloy
the frurts of leadershrp that rs governed by rntegflty TlIs rs attflbuted to the
drfferent rntegrrty thresholds that have been drsplayed by rntervrewrng panels,
parlramentandtheJUd crary Dtfferentstandardsseemtoapplytothoseseekrng
apporntment as cpposed ro those seekrng to bc elccted to publrc oflice

ln order to rllustrate the uncertarnty and npparent bras, thrs Clrapter, rn tts
precedrng drscr-rssron, brrefly analysed the [acts and ludgements rn frve (5)

malor cases touch rng on elrg rbrlrty of perso n s to serve as State offrcers ba sed
on Chapter 6 on Leadershrp and lntegnty KenakoTobrko-Drrectorofpublrc
Prosecutrons, l,4umo Matemu- Charrpcrson of Ethrcs and Antt-Corruptron
Commrssron; Krenra Kronzo- Member of Parlramenr for Muttto Constttuency;
Mary Wambur- Member of Parlrament for Othaya Constrtuency and; Uhuru
Kenyatra & Wrllram Ruto- Prestdent and Depury presrden t res pect rvely

From the emergtng lurrsprudence on leadershrp and rntegnty rn Kenya,
It was not clear frorn these ftve (5) cases, at wl.rat stage an rndrvrdual was
consrdered rnelrgrble to assume or rematn tn servtce as a state offrcer Mr
Matemu was found unfrt to assume of(rce due to unresolved allegattons
about his rntcgflty, whereas the ludges rn the Uhuru and Ruto case stated
that the duo were tnnocent unttl proven gurlty, and that even rI the were
convrcted, they could not be barred untrl they had exhausted therr flght of
appeal More confuston sets rn when one consrders the fact tl.tat Mr Matemu
was not under any crrmtnal tnvesttgatron whereas Uhuru ancj Ruto had been
tndtcted by the lnternattonalCnmrnalCourt and are facrng trral.

As rt stands now, rt seems as though drfferent tntegrrty standdrds apply
and that the one for apporntrve posrttous rs much hrgher than that for
electrve posrtrons Dunng the March 2Ol3 general electrons rn Kenya, many
tndrvrduals were cleared by both IEBC, EACC and the courts to seek electrve
posts, desprte the fact t hat there had pen drng court cases rarsrng unresolved
rnte9flty rssues Many other Kenyans seekrng appornttve posrtrons have
been barred due to unresolved tnteg ly cases yet they netther face arrest
nor prosecutton before any court of law
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ln the Commrssron's vrew, thlS ls an unacceptable, dlScrlmlnatory appllcatlon

of the law that rs rn gross vrolat ron of Chapter 6 Prrncrples of Ieadershrp and

tntegflty apply to all state offrcers, trrespecttve of thetr mode of ascenston to

offrce Thrswasthe tntentton of Chapter 6of CoK 2010, and all those charged

wrth makrng and rnterpretlng the law, that rs Parlra ment and Judrcrary, should

slrrve to uphold the natronal values and prtnctples enshrtned rn Artrcle 10 of

coK 2010.

At the onset, tr rs proposed that the term "rntegrrty" should be defined rn

order to clear the amblgurty and confuston Ihat seems to have dogged the

rmplementatton ofChapter 6 ofthe Constrtutron Such a definrtlon may however

beg the questron whether rssues of moraltty, as rmpled by the common

meanrng of rntegrrty, should be the sublect of leglslatlon lt remalns a burnrng

lssue that may tnterest scholars, reltgrous leaders and wrlters on corrupllon and

9OVernance lssue5,

Ambiguity rn the role of EACC under chaPter 5 and the Leadershrp and

lntegrity A(t (LlA): An obJectlve readrng of Chapter 6 and the LIA does not

clearly reveal the role of EACC before an tnd rvrd ual ts elected or appornted to

a publrc offtce The Leadersltrp and lntegrrty Brll had grven the EACC a clear

role of vettrng such tnd tvld uals and thereafter rssu rn9 a Clearance Certlflcate

These vettrng provtsrorrs were however deleted by Parlrament The only duty

left for EACC ts to recerve a Self Decldratron Form from those wtshtng to be

elected to a state o[flce, thus leavlng rt to rr]teresled lndlvlduals to "vet"

rhemselves

A readrng of Chapter 6 and the Leadershrp and lntegrrty Act shows that

Parllament appears to have delrberately avorded tl'le use of the word "vettlng"

lf Parlrament rntended to vest such a functton or responslbtllty on the EACC, rt

would have expressly used thts word or referred to rt Agoodexampleofsuch

an express provrsron ts found tn Sectton 23 (1 ) of the Srxth Schedule of the COK

2O1o that requtres Parlrament to ena(t legrslatron establrshlng mechanlsms

and procedures for vettrng the sultabrllty oI ludges and magrstrates to

contrnue to serve Anotller example ts found tn sectton 34(3) of the EACC Act

that empowers the E,\CC Io vet any member of staff of KACC who wtshes to

work for EACC, to ensu re that he or she rs fit and proper to serve ln the posrtlon

applred for as a member of staff of EACC

The LIA does no( state what (he EACC rs supposed to do wrth th rs Decla ratron

However,.rt may be safe to lnfer that anyone who grves false tnformatton

to the EACC commtts an offence punrshable by a ftne not exceedrng kshs
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5 mrllron, tmpnsonment for a perrod not exceedrng 5 years or both, as per
sectron 46(l ) (d) of the Leadershrp Act Srnce the EACC has no prosecutonal
powers, the matrer wrll be referred to the Dpp for appropriate actron Should
lhe offrcer rn questron be convrcted, they may thereafter be drsqualrfred
from holdrng a state offtce rf the law establrshrng that offrce provrdes for
such actron

Once agarn, there ts no provtston tn the Constrtutton or EACC Act empoweflng
the EACC to vet, ouallfy or drsqualrfy any rndrvrdual fronr electron or
apporntment to publrc office The EACC steps lnto the arena after the publrc
officer has assumed offce, to oversee enforcement of codes of conduct.
Conhdenttalrry of wealth declaratron deta ls submrtted by publrc servants
every two years rn accordance wrth the publrc Of6cer Ethrcs Act( pOEA) Thrs
tnformatron slrou ld be made avarlable to the pLtblrc to ena ble Kenyans monttor
wealth acqursrtron, especrally by publrc servants

Lack of polrtrcal will to 6ght corruption: Accordrng to observattons ntade
by some antr-corruptton experts," we have entrenched eltte tn power that
ts burlt and sustarned by corruptron, and then a wrder natronal ettte that
rs not necessaflly rn power but whrch has benefited tn one way or another
lrom graft or graFt related actrvrttesr! Unless we deal wrth these challenges,
antr-corruptron tnstttuttons and other tools meant to fight corrLrptron wrll be
surrounded by a collecttvc enemy so povierful that they wrll never succeed
These cbservatlons were made way back rn January 20Ol at a publrc forum
organrsed by Transparency lnternattonal, soon after a KACA was dtsbanded
followrng a court order that declared thc authorlty unconstrtutronal
Parlrament and the Executrve should demonstrate by words and deeds that
they support the war aga tn st corru p on

Harassment and intimrdatton of whistle blowers: Those who blow the
whrstlc on corruptton expose tlremsclves to great flsks of physrcal harm,
death or drsmrssal from employrnent The case of the late D,rvrd Munyaker rs

a good rllustratron of such dangers However, Kenya has srnce enacted the
Wrtness Protectron Act 2006 and set up a Wttness protectron Agency to provrde
several prolectrve measures to those wrllrng to gtve rnformatton or testlfy
about corruptron, The onry weakness rn tl',s raw rs the farlure to crmrn.rlrse the
harassment of wrtnesses or provtde any form of compensatron for rnrury or loss
suFfered by whrstle blowers

Ren.roraP..Drc Fo, ,.r Fetd or .t-c l/"Ja.ua.v2nO1 .KACA qULtNG WIAI l\txT) .l page 5O-s. A oaoc. p,.sclted byE asr ,s v,/a,ar./lo.hd toFl crtro4go ot rralspa,cncy t.telat.onat
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.l Lengthy adjudication of corruPtion ca5es in court: Although the ACECA

establrshes specral maglstrates courts to darly hear and expedrttously

determrne corruptlon cases, thls has been made tmpossrble due numerous

to constrtutronal petltlonsfrled byaccused persons rn theHlgh Court,where

they obtarn orders restratntng or staying proceedrngs ln the magrstrates

courts lronrcally, they (rte breach of therr human rrghts, yet the maJorrty

of the vrctrms of corruptton are the ones who suffer gross vtolatton of thetr

basrc human rrghts due to corruptron The courts ought to wergh publrc

rnterest agalnst tndtvtdual rrghts, when determtntng such appllcatlons by

s u s pects

Conclusion

271 Grand corruptton and economlc crtmes have had a profound and far reachrng

effects on the enloyment of socto-economtc rrghts by especrally the poor ln

Kenya rhese t,,,/o rntercotrnected crtmes are tn std tous, they Iessen the avallabllrty

and access to the fundarnental needs of hunran lrfe food, educatron, health care'

shelter, etc Thrs Chapter of the Commrsston's Report has sought to make more

apparent the huge cost that Kenya rs payrng throug h corru ptlon'

il
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Appendix i

SELECTED CORRUPT PRACTICES AND THEIR IMPACT ON

HUMAN RIGHTS

Corrupt
Practr<a

Officrals bnbed to
allow toxrc waste to
be dumped rllegallY

rn an arca planned for
resrdentral usc

lmmrgratlon or Pollce
oficers bfibed to allow
( ra f1lc k rn g, sale ol
abductton of chrldren
as sex wotkers or o!her
forrns of explot!atron

Plarnrrff offers a br rde

to a ludgc to obtatn a

favorable rulrng rn a

lawstr r.

Possibl. Human
Rrghts Violatron

Rrqht to lrfe (lCCPR, Artrcle
6)

lJrgh! to ndequalc houslng
(CESCR,Artrclell)

Rrght to healrh (lcE5CR,

Arrcle l2)

Rrght ro be protected
from traf6ckrng and sexual

explorra!ron (CRC, n rtt(les

34 and 35)

RrghI Io be protected from
chrld labor (CRC, Arttcle
321

Rrght to freedom from
slavery or servrtude (l(CPR,

Artrcle 8)

BrghI to a farr Irdl (lCCPR,

Arlrcle I4)

Rrght to non
drscrrmrrtatton (lCCPR,

Artrcle 2(2))

Rrght Io equal Protectlon
o[ Ihe Iaw (lCCPR, Artrcle
26)

PotGntial Harm

Exposure to radro actlvltY
whr(h has senous health
and lrfe consequcnces

5exual explortalron and
abuse, forced labor, denLal

of lberty and drgntry

Unfarr and partral trral,

den al for the vtctrm of a

Ilght to effe(Irve remedY

and Ju5lrce

A(t of CortuPtion
(UNCAC)

Bnbery (UNCAC Anr<le
t5)

Enbery (UNCAC Artr(le
1s)

Bnbery (UNCAC Artrcle
15)

4)A r ll I ) i r'1.



lli'ii 0,i. -

Corrupt
Pra(ti<a

Orl company offers bflbes
to publrc officrals to burld
an orl prpelrne on a srtc
sacrcd ro rndtgenous
Pcoples, a busrness brlbes
ollScral to selze lands of
a rnrno ty group, or the
shelter of urban slum
dwellers

Ofilcral demands.r bnbe
to award state regrstratton
tO relrgroUs qroUp

Brrbery ofvoters and
flggrng of electron by
rnCrrmbcnt offi cer holde15

Bflbery (UNCAC Anrclc I5)

Act of Corruption
(u NcAc)

Bnbery (UNCAC A rcle
I5)

Abuse of functrons
(U NCAC Artrcle t8)

Tradrng tn rnflUenae
(UNCAC, Art'cle I9)

Bnbery (UNCAC, Arrrcte
l5)

Potentral Harm

Arbrtrary cvrctron and
dr5possessron, dcnral of
nght to adequatc shc lter,
dcnral of cnloyment o[
famrly hL'nta.le, dcn il
of mean5 o[ 5ul]srslcnac,
rcslllclron o{ a(ccss lo
natl rral r4 sou rcL,s

Potcnttal threal to
frecdonr of relrgron rl
follotvers are unablc Io
gathcr wrthout state
perm rssro n

Dcnral of free and trt]c
partrcrpatron tn DoLlrcal
and qovcrnancc Drocess

Possrblc Human
Rights violatron

Rrghr of self
dclermrnatton (lCCPR,

Artr.le I and.17, tCESCR,
Arlrcrcs I and r5t

Rrght lo pnvaay, and
famrly Ifc (lCCPR, Arrrclc
17)

Rrqht to mrnor rty groupg
(lCCPR, Arhcle 27),

Rrght ro adcqu,rre
housrnq (lCE5CR, Artrcle
]])

Rrght to be protectcd
from traf6ckrng and
scxual cxploltatron (CRC,

Artrcles J4 and 15)

Rrght to be protected
kom chrld labour (CRC,

Artrcle 32)

Rrqhr to freeclom From
slavcry or servttude
(iCCPR, Artr(le 8)

Rrght of polr|cal
partrcrpatron (lCCPR,

Artrcle 25)
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Corrupt
Pre(ticr

Bflbery of labor rnsPe(lor
by an employer to Prevent
enfor(ement of labor law

Act oI Corruption
(UNCAC}

Bflbery (UNCAC Artrcle
l5)

PolGnti.lH.tm

Poor workrnq condttlonS;
unreaSonable worklng
hour5, low remuneratron,
unhealthy or un5afe

condrtlons of work

Shortage of water to
nerghbonng communltleS;
water pollutron

Reductron rn drug
avdrlabrlrlY, Poor dnd
drs(nmrnarory servrce lly
lrenllh offrcral5

Loss of rdentrty, famrlY

lrneage, ethnr< roots and

medlcalhrstorY

PotentralHarm

Resrrclron ol acces5 to
educatron, unfalr Prlvllege
grven Io cerlaln sludents

U.farr prlvrlege grven to
cerlarn people, restrlctlon
ol access to personal

offr, ral do(uments,
reslflcrron ln Lberty to
move wrthrn and leave a

(ountry

Arbltrary re5trtctton o{

Iberly

companres offet rllegal
payment to waler
regulalor, to exceed water
extractron perm,l

lllegal drverslon or sa le

oI rnedr(tncs from Publrc
(llnrc a to Prrvate Practce
by doctor5 and health
officers

lllegal paymenr !o a iudge
or orphanage owner to
5peed uP Ihe adoPrlon of

a chrld rn brea(h of rulcs

Corrupt
Pra(tice

Sludent al prrmarY level

ha5 to brlbe teachers to

obtarn a plaae nl school

Persons who request

an officral docLlment,
such as PassPort, vlsa or

rdentrfr catlon card, are

asked for brlbes lo obtaln
them

Corrupt polrce offi(ers
arresl rndtvlduals for

no reason and wlthout
warrant and request
bflbet for therr release

Bflbery (UNCAC Arlrcle
15)

M rsa p proPrlatlon
(UNCAC, Artrcle I7)

Brlbery (UNCAC Artrcle

ls)

A(t of ColruPtlon
(uNcAc)

Bflbery (UNCAC Artrcle

15)

Brbery (UNCAC Arlrcle

t5)

Br'bery (tlNCAC Arlr(le
l5)

Possrble Human
Rights Viol.tion

Rrgh( !o edu(atron
(ICESCR, Arlrcle l3 and l4)

Rrghr Io equalrly and

non-dr5arlmrnatlon
(lCCPR, Art,cle 2(1)and 26,

lCESCR. Artrcle 2(2))

Rrght to equalrty and

non drscrtmrnallon
(lCCPR, Artrcle 2(l ) and 26;

lCESCR, Art'cle 2(2))

Rrght to lrberty ol
movement (lCCPR, Arlrcle

l2)

Rrght to llbelty of
movement (lCCPR, Artrcle

12)

Possibl. Human
Rights Violation

Rrght Iolust and favorable
condrfrons of work
(ICESCR, Artrcle 7)

Rrght to water (ICESCR,

Articlesllandl2)

Rrghr to health (lCE5CR,

Artrcle I2)

Rrght to non-
drsaflmrnatron (lCCPR,

Artrcle 2(2))

Rlght 1o best tnterest
protectron (CRC, Artr(le 3)

Rrgh! oI the chrld ro
preserve rdentrty (CRC,

Artrcle 8)

Rrght to best lnteresl
protec(ron tn adop(lons
(CRC, Artrcle 2l)

i,l I I 1l
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A public offcial obtains
favourable press from
a media group in
exchange for extending
the cable-television
license of the group;
or bribes are given to
journalists to cover
up or misrepre5ent
anformation.

Hospital patients are
asked for bribes to be
treated.

Corrupt
Practice

No fair and free
information for
population, no effi cient
and fair competatlon [or
cable- television li(ense;
deception of public and
misinformation.

PotentialHarm

Eribery (UNCAC Article
rs)

Restriction in access to
health; unfair prjvilege
given to certain patients

Bribery (UNCAC Article
15)

Act ofCorruption
(uNcAc)

Trading in influence
(UNCAC, Article 19)

Possible Human
Rights Violatlon

Right to freedom of
opinion, expression
and information (lCCPR,

Article 19).

Right to equality and
non'discrimination
(lCCPR, Article 20 ) and
26; ICESCR, Article 2(2))

Right to healrh (tCESCR,

Anicles I2).

Right to equality and
non-discrimination
(lCCPR, Article 20 ) and
26; ICESCR, Article 2{2)}
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Appendix 2

LIST OF PERSONS ADVERSELY MENTIONED IN GRAND

CORRUPTION SCANDALS

iilr'r-lili,l lll lll rlil ill!llr I AiiL) lif(.()N( ltlr\lli)tl ( r)[']r/il5:rl()i'l

Approximatr
lo13ln Kshs

4.3 billion

56.3 billion

9.9 billion

7.2 billion

60 billion

I5 billion

Yc!r

1970

I q91

2004

1996

2007 -

20r 2

Corruption t<andal

Ken Ren Chemical & Fe^ilizer
Co Ltd

Goldenberg lnternational
Limited

Anglo Leasing Finance Co Ltd
& others

Sale of Grand Regency Hotel

Supply of nralaria control
drugs to Mi rr:try of Public
works and Housing

Procurement of electoral
materials for March 4 2013
General Election

Name

Minirtry of Finance of6cials at material time

Kamlesh Panni
Eliphaz Riungu
Lazarus Wanjohi
Wlfred Karuga Koinange
l\4ichael Waniihia Onesmus
.iob Kilachi
Professor George Saitoti
Eric Kotut
Joshua Maqati
Jame5 Kanyotu
Elijah Arap Bii

Moody Awori
Kiraitu lt4urungi
Francis lvluthaura
David Mwiraria
Chris Mulungaru
Dave Mwangi
loseph Magari
Deepak Kamani
Anura Perera
Dr Amin Juma
Dr Merlvyn Kettering
Mrs Ludmilla Kutchenko
Francis Oyula
Wlson Sitonik

Amos Kimunya
Professor Njuguna Ndungu
Kennedy Abuga

Equip Agencies Limited

lndependent Electoral and Boundaries Commission

Face Technologies ofsouth Africa

Smith and Ouzman
Mini Mix Agencies
Hopeland Adverl
SolarmarkTechnologies
Africa lnfrastructure Development Company

432




