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CHAIRPERSON’S F OREWORD
The Elections (Amendment) Bill (National Assembly Bill No. 41 of 2021) is a Bill sponsored by
the Constitutional Implementation Oversight Committee through its Chairperson Hon Jeremiah
Kioni, MP seeking to amend the Elections Act, 2011, No. 24 of 2011. It was published on I
October, 2021 and went through First reading in the National Assembly on, 9t November, 2021.
Pursuant to Standing Orders 127(6)(a) of the National Assembly Standing Orders, the Bill was
committed to the Constitutional Implementation Oversight Committee for consideration and

facilitation of public participation.

The Bill seeks to amend section 34 the Elections Act, 2011, to provide that persons nominated to
County Assemblies by political parties pursuant to Article 177 of the Constitution, shall be

persons who are registered voters in the county in which they are nominated.

The Bill when passed will realize implementation of Article 90 (2) (C) of the Constitution as it
will enhance equity and ensure that the list of nominees for the County Assembly seats reflects
the face of the County as only persons who are registered voters in a County will be eligible for

nomination in that County.

The Bill will enhance representation to the extent that persons who are nominated are registered
voters in a particular County, and thus are more aware of the issues affecting the County thereby

able to effectively articulate and address those issues through their respective assemblies.

Pursuant to Article 118(1)(a) of the Constitution, the Constitution Implementation and Oversight
Committee resolved to undertake public hearings on the Bill in various Counties in order to get
views from a wide section of the public. Subsequently advertisements were made in the Daily
newspapers of 12t November, 2021 and 9th December, 2021 for the Committee to undertake
public hearings in various Counties and also requesting for submission of memoranda from the

public on the Bill.

The Committee held public hearings in the Counties of Nairobi, Bungoma, Homabay, Busia,
Embu, Kirinyaga, Meru, Laikipia, Kilifi and Kwale during which members of the public either
individually or representing institutions and organizations made oral presentations and/ or

submitted memoranda which the Committee took into account while considering the Bill.
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May 1 take this opportunity to commend the Committee Members for their devotion and

commitment to duty in the consideration of the Bill. I further express my gratitude to the Offices

of Speaker and Clerk of the National for providing technical anc%
I

Committee while considering the Bill.

logistical support to the

On behalf of the Constitutional Implementation Oversight Committee and pursuant to the

provisions of Standing Order 199 (6), it’s my pleasant duty and privilege to present to the House

a report of the Committee on the Election (Amendment) Bill (Nationa

2021).

J"
;

il

HON. ALOIS M. LENTOIMAGA, M.P.
CHAIRPERSON,

I Assembly Bill No. 41 of

CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE
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1.0PREFACE
1.1. Establishment of the Committee
1. The Constitutional Implementation Oversight Committee (CIOC) is a National Assembly Select
Committee established under Section 4 of the Sixth Schedule to the Constitution of Kenya. The

Committee is responsible for overseeing the implementation of the Constitution and among other

things-

(i) Shall receive regular reports from the Commission on the Implementation of the
Constitution (CIC) on the implementation of the Constitution of Kenya, 2010
including reports concerning: -

(a) the preparation of the legislation required by the Constitution and any
challenges in that regard;

(b) the process of establishing the new commissions;

(c) the process of establishing the infrastructure necessary for the proper
operation of each county including progress on locating offices and
assemblies and establishment and transfers of staff.

(d) the devolution of powers and functions to the counties under the
legislation contemplated in section 15 of the sixth Schedule;

(e) any impediments to the process of implementing this Constitution.

(ii) Coordinate with the Attorney-General, the Commission on the Implementation of
the Constitution and relevant Parliamentary committees to ensure the timely
introduction and passage of the legislation required by the Constitution; and

(ili)Take appropriate action on the reports including addressing any problems in the

implementation of the Constitution.

1.2. Committee Membership

7 The Committee consists of the following Members-

1) The Hon. Alois M. Lentoimaga, M.P. - Chairperson

2) The Hon. Peter Kaluma, M.P. - Vice- Chairperson
3) The Hon. Yusuf Hassan Abdi, M.P.

4) The Hon. T.J Kajwang’, M.P.

5) The Hon. (Dr.) Christine Ombaka, M.P.

6) The Hon. Raphael B. S. Wanjala, M.P.
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7) The Hon.
8) The Hon.
9) The Hon.
10) The Hon.
11) The Hon.
12) The Hon.
13) The Hon.
14) The Hon.
15) The Hon.
16) The Hon.
17) The Hon.
18) The Hon.
19) The Hon.
20) The Hon.
21) The Hon.
22) The Hon.
23) The Hon.

Committee Secretariat

3. The Committee is facilitated by the following Secretariat-

1) Mr. Edward Libendi
2) Ms. Lynette Otieno
3) Mr. Eugene Apaa

4) Ms. Deborah Mupusi
5) Mr. Michael Chege

6) Mr. Sakana Ole Saoli - Hansard Officer

7) Mr. Boniface Mushila - Sergeant-at-Arms

1.4. Adoption of the Comm

Peris Tobiko, CBS, M.P.

Abdi Shurie, M.P.

Simon Ng’ang’a King’ara, M.P.
Anthony Oluoch, M.P.

Benard Okoth, M.P.

Purity Ngirici, M.P

(Dr.) Naomi Shaban, EGH, M.P.
Charles Gimose, M.P.

Daniel Rono, M.P.

Halima Mucheke, M.P.

Fabian K. Muli, M.P.

Japheth Mutai, M.P.

(Col.) Geoffrey Kingangi, M.P.
Joash Nyamoko,M.P

Moses Kirima,M.P

Didmus Barasa, M.P

Catherine Wambilianga, M.P

- Senior Legal Counsel/He

- Legal Counsel 1

- Research Officer
- Media Relations Officer
- Senior ICT Officer

ittee Report

ad of the Secretariat

4. We, the Members of the Constitutional Implementation Oversight Committee have,

pursuant to Standing Order 199, adopted this report and affix our signatures to affirm

our approval and confirm its accuracy, validity and authenticity as per the attached list

(Annexure 6).
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2.0 BACKGROUND AND HIGHLIGHLIGHTS OF THE BILL

2.1 Background

3

10.

The Constitutional Implementation Oversight Committee is mandated under
section 4 of the sixth schedule of the Constitution to prepare any legislation
required to implement the Constitution and address any impediments to the

process of implementation of the Constitution of Kenya.

The Committee in the execution of its mandate undertook the task of auditing the
Constitution, Statutes enacted to operationalize the Constitution and existing
government policies to establish the status of implementation of the Constitution
and any gaps existing in the Constitution that could be hampering implementation

or impediments to full realization of the letter and spirit of the Constitution.

The 2010 Constitutional dispensation fundamentally transformed the governance
structure of the country with the introduction of a devolved system of governance

establishing the national government and forty seven (47) County governments.

Each County was established to consist of a County Assembly and a County

executive.

A County Assembly consists of members elected by the registered voters of the
wards, the number of special seat members necessary to ensure that no more than
two-thirds of the membership of the assembly are of the same gender ; the number
of members of marginalised groups, including persons with disabilities and the
youth, prescribed by an Act of Parliament and the Speaker, who is an ex officio

member.

Article 177(2) of the Constitution provides that the Members nominated to the
county assemblies, shall in each case be nominated by political parties in
proportion to the MCA seats received in that clection in that County by each

political party in accordance with Article 90 of the Constitution.
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14.

15.

16.

. Article 90(2)(c) provides as follows:

Article 90 of the Constitution provides that nomination of political party list seats

shall be on the basis of proportional representation by use of party lists.

“The Independent Electoral and Boundaries Commission shall be responsible for
the conduct and supervision of elections for seats provided Jor under clause (1)
and shall ensure that except in the case of county asse mbly seats, each party list
reflects the regional and ethnic diversity of the people 0{ Kenya”,

.The Committee noted that while Article 90(2)(c) 1required political parties

submitting nomination lists to ensure that the persons on their party lists reflected
the regional and ethnic diversity of the people of Kerlya, it did not require the
same criteria to apply to persons nominated to county| assemblies and therefore
what was required in the case of county assemblies was that those nominated

reflect the face of the county.

The Committee observed that based on the functions of County governments as
set out in the Fourth Schedule, which functions are liTited to the geographical
confines of the specific county, Members of the County Assembly would
effectively discharge their mandate as enumerated lin Article 185 of the
Constitution, if the MCAs understand the County in which they work.
i

The Committee while conducting public hearings in vaiFious counties, observed
that in some county assemblies, the Members nominated o fill the gender gap and
as representatives of marginalised groups were Members 'who had no relationship
whatsoever with the said county government either by birth, residence, or

registration as voters.

The Committee also observed during the public hearings that some of the
Members of County Assembly were nominated in the 2013 general elections in
one county and a different county in the 2017 general elections noting that this

was an abuse of the nomination process.
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17. The Committee therefore resolved to prepare a law to amend the Elections Act, No. 24 of

2011 in order to address the mischief that had arisen while implementing section 34 of the

Act. The Committee therefore developed the Elections (Amendment) Bill, (National
Assembly Bill No. 41 of 2021).

2.2 Highlights of the Bill

2.2.1 Proposed amendment to section 34 of the Elections Act, No. 24 of 2011

18. The proposed amendment reads as follows:

The Elections Act is amended in section 34 by inserting the following new

subsection immediately after subsection (8)-

“(84) A person shall not be nominated by a political party under subsection (4)
unless the person is, on the date of submission of the party list by the political
party, a registered voter in any of the wards in the county in which the person is to

be nominated”.

19. The effect of the proposed amendment on the Elections Act, 2011 is to ensure that

pe

rsons nominated to County Assemblies by political parties pursuant to Article 177

(1)(b) and (c) of the Constitution, shall be persons who are registered voters in the

county in which they are nominated.

20. The Bill when passed will realize implementation of Article 90 (2) (C) as it will

21.

enhance equity and ensure that the list of nominees for the county assembly seats
reflects the true face of the county. Only persons who are registered voters in a

county will be eligible for nomination in that County.

The Bill will enhance representation to the extent that persons who are nominated
as MCAs in a particular County, will be more knowledgeable and aware of the
issues affecting the County, thereby able to effectively articulate and address those
issues through their respective Assemblies and thus add value to the said

Counties.
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.}.0 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL
3.1. Legislative provisions on public participation
22. Article 118 (1) (b) of the Constitution of Kenya prov

Parliament shall facilitate public participation and involvement in
business of Parliament and its Committees "’

23. Standing Order 127(3) provides as follows-

“The Departmental Committee to which a Bill is committed shall fac
and shall take into account the views and recommendations of the pi
makes its recommendations to the House’’

- Public Participation
24.In an effort to reach as many members of the public and s

consideration of the Bill, the Committee resolved to hold p
in a;number of Counties and the sample to be picked at |
Provinces. The Committee also sent out letters to specific
electoral matters inviting them to submit memoranda on

meeting with the Committee where necessary.

25.In line with the Constitution and Standing Orders, the Cons
Oversight Committee, through the office of the Clerk of]
advertised the plan to hold public hearings and invitation for
Nation and Standard Newspapers of Friday, 12t November,
2021 in the Counties of Nairobi, Nyamira, Bungoma, H

Kirinyaga, Meru, Laikipia, Kilifi, and Kwale.

26. The Committee also sent invitations to the respective County

proposed Bill and also requested the respective County Co

invite members of the general public to the advertised venues.

27. The Committee facilitated Public hearing sessions in the

. . . .
took into account while considering the Bill.

Assemblies to attend and participate in the hearings and ma

n

which:members of the public either individually or repres

organizations made presentations and/ or submitted memorand

ides as follows-

the legislative and other

ilitate public participation
ublic when the Committee

takeholders as possible in
ublic hearings on the Bill

east one from the former

stakeholders involved in

the Bill and to have a

itutional Implementation
the National Assembly
memoranda in the Daily
2021 and 9* December,

Jlomabay, Busia, Embu,

' Governors and County
ke presentations on the

mmissioners’ offices to

bove Counties, during
enting institutions and

a which the Committee
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28. In view of the limited time available, and to ensure that all the above Counties were

covered, the Committee resolved that the Members of the Committee would establish

sub-committees to go and facilitate public hearings in the various Counties

concurrently.

29. A comprehensive list of members of the public who attended the public hearings in

the various counties is attached to this report as annexure 4.

3.3 Summary of views from the Public hearings

30. The Committee observed that the Members of the Public in all the Counties the

31.

Committee visited supported the Bill with varying reasons, some supporting the Bill

in its original form while others supported it with recommendations for amendments

to strengthen it.

Below is a summary of the views received from the members of the public and other

stakeholders in support of the Bill, and recommendations for further amendments:

a)

b)

d)

That the Bill would lead to value addition at the County Assemblies since a person
who resides in a county and is a registered voter of that County would be able to
understand the concerns of the residents of the county and therefore contribute to

its growth.

That the nominated MCAs who come from the nominating county understood the
culture, customs and values of the people of that County and by nominating
MCAs from other counties to the county assembly contributed to eroding of the

culture and values of the community and introduction of certain strange values.

That MCAs nominated from outside the County mainly just attend the Assembly
for monetary gain and after sittings head back to the home counties thus have no
time to interact with the locals to understand issues affecting them thus not very

effective in their representation role.

That nomination of MCAs has become a source of corruption and nepotism with
persons paying money to political party leaders in order to be nominated while in

some cases relatives and friends of political party leaders get nominated to county

13|Page



b)

g

assembly because of their relationship, and in most cases the persons are not

registered as voters in the said counties.

That a person nominated to a different county from where he is registered as a

voter will not add value to the county and their people and only attends the

Assembly to vote or sign attendance thus this amounts

of that particular county.

Recommendations for amendment

to misuse of public funds

That the Bill be amended further so that persons nomjnated to represent persons

with disabilities should have a certificate from the N

ational Council of Persons

with Disabilities confirming the nature of their disability or disabilities;

That the Bill be amended to require that persons nominated to represent the youth

should be of youth age at time of election and remain within the youth bracket

during the entire term of the assembly.

That the Bill should be amended so as to limit to one, the number of times one can be

nominated to the county assembly. This will ensure that mor.

e persons are empowered to

be able to compete in elective positions rather than one person benefitting repeatedly.

That the Bill should be amended to incorporate a process of public participation in

nomination so that political parties can nominate the right ca

That the Bill should be amended to ensure there is regional b

ndidates.

lance in nomination of

MCAs. This will ensure that the persons nominated to the Cqunty Assembly come from

different wards of the county thus ensuring equity in represeﬁtation,

That the Bill should be amended to require that the persons nominated to the county

assembly are not only registered voters in that county but are

This will cure the mischief that may arise where a person just

particular county just for the purpose of being nominated to t

also residents of that county.
registers as a voter in a

he county assembly.

That the Bill be amended to require that for one to be nominated an MCA, they
should have participated in activities of the political party that nominated them

and should have participated in the general elections as

candidates.
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3.4 Analysis of written Submissions received from stakeholders

STAKEHOLDE | PROVISION IN BILL STAKEHOLDER ANALYSIS BY
R PROPOSAL COMMITTEE
Kenya Law | Amendment of | Stated that the | The Committee
Reform section 34 of the|amendment is proper agreed with  the
Commission Elections Act, 2011 to | and therefore had no | Kenya Law Reform
(KLRC) require nominated | further additions to it Commission’s
MCAs to be registered position
voters in the county of
nomination.
Independent Amendment of | Opposed the proposed | The Committee
Electoral and | section 34 of the | amendment on grounds observed that the
Boundaries Elections Act, 2011 to | that it goes against the proposed amendment
Commission require nominated | Constitutional was not in
(IEBC) MCAs to be registered | prescription that one contravention of any
voters in the county of | may register anywhere provision of  the
nomination. and stand for election | Constitution as
anywhere. alleged by the IEBC
but that it instead
sought to actualize
Article 90(2)(c)
which exempts the
party lists submitted
for nomination of
MCAs to county
assemblies being
required reflect the
regional and ethnic
diversity ~ of  the
people of Kenya.
Office of the | Amendment of | They are in agreement | The Committee
Attorney General | section 34 of the with  the proposed | concurred with the
& Department of | Elections Act, 2011 to amendment as it will | Office of the
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|

i

|
ensure  that p“ersons

Justice require nominated Attorney General &
MCAs to be registered | nominated in line with | Department of
voters in the county of | Article 177 of the | Justice.
nomination. Constitution are

registered voters in that
County.

National Gender | Amendment of | Recommended a further | The Committee

and Equality | section 34 of the | amendment to the clause | disagrees with the

Commission

(NGEC)

Elections Act, 2011 to
require nominated
MCAs to be registered
voters in the county of

nomination.

by adding the following
proviso:

“Provided that

nominations for pTrsons
with disabilities shall be
accompanied by a

certificate of registration

certified by the National
Council for Persons with
Disabilities (NCPWD)
and in the case of youth
nominees, a proof|from
the registrar of persons
that such a nominee is a
youth from the date of
nomination  till | the
expiry of five years or
remainder of the term of

representation

recommendation for
further amendment of
section 34 on the
grounds that the
proposal by NGEC is
already addressed by
section 34 (4)(a) for
persons with

disabilities.

National Council
of Churches of
Kenya (NCCK)

of
the

Amendment

section 34 of
Elections Act, 2011 to
require nominated
MCAs to be registered

voters in the county of

Supports the proposed
amendment as it would
ensure that nominated
candidates are invested

in the County

The Committee
concurred with the

views of the NCCK
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nomination.

Inter-Religious
Council of

Kenya (IRCK)

of
section 34 of the
Elections Act, 2011 to

Amendment

require nominated
MCAs to be registered
voters in the county of

nomination.

Supports the proposed
amendment as it would
ensure that nominated
candidates are invested

in the County

The Committee
concurred with the

views of the IRCK
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4.0 OBSERVATIONS AND RECOMMENDATIONS

4.1. OBSERVATIONS

32. The committee observed the following:-

(a) That the Bill when passed would realize i

90(2)(C) of the Constitution as it would enhance
list of nominees for the county assembly seats
county so that only persons who are registered \
eligible for nomination in that County.

h
are nominated as MCAs, if they are registered

(b) That the Bill would enhance representation to t

mplementation of Article

equity and ensure that the

reflects the true face of the

oters in a county would be

e extent that persons who
as voters in a particular

County, they would be more aware of the issue
have more interest in them and therefore wo

s affecting the County and
uld be able to effectively

articulate and address those issues through their

(c) That regarding the view by members of the pub

respective assemblies.

ic that a person nominated

as an MCA to represent persons with disabilities should present a

certificate from the National Council of Pers

Committee held the opinion that this matter 1

section 34 (4A) of the Elections Act, 2011 and tt

to amend the Bill.

nominated to represent the youth should be of yo

and remain within the youth bracket during

assembly, the Committee held the opinion

provisions of the Constitution on right to asso

activities of political parties and therefore would
youth who could be of qualifying age at date of
term may be beyond the youth age bracket.

(e) That regarding the view by some members of the

to be amended to require that one not only req
voter in a particular county but that they sh

particular county for a particular period, the Cot

ons with Disabilities, the
was already addressed by

1erefore there was no need

(d) That regarding the view that the Bill be amended to require that persons

uth age at time of election
the entire term of the
that this would violate
ciation and participate in
discriminate against some

appointment and at end of

public that the Bill ought
uires to be registered as a
ould be residents of that

mmittee held the view that
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)

this would discriminate against certain category of persons like those who

are recently married and have just moved to a certain county.

That regarding the view by some members of the public that the Bill
should be amended so as to limit to one, the number of times one can be
nominated to the County Assembly, the Committee agreed though
agreeing with the proponents on the principle, held the view that this
criterion would properly be addressed by introducing an amendment to the

Constitution and not the Elections Act, 2011.

(g) That the Committee was in agreement with the view that the Bill be

amended to ensure that there is regional balance in nomination of MCAs to

ensure equity in representation.

(h) In view of the Committee’s finding on the various issues above, the

committee resolved to adopt the amendment in paragraph (g).
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4.2. RECOMMENDATION

33. The Committee noting the proposals from the public and having considered the same

recommends that the Bill be adopted with the following am

CLAUSE 2

34. THAT, the Bill be amended by deleting clause 2 an,

following new clause —

Amendment
of
section
34 of
24 of
2011.

2.The Elections Act is
inserting the following new su
subsection (8)—

“(8A) A person shall not be n
under subsection (4) unless the
submission of the party list by the

=
v

endment:

d substituting therefor the

amended in section 34 by
bsections immediately after

bminated by a political party

person is, on the date of
political party, a registered

voter in any of the wards in the county in which the person is to

be nominated. ‘

(8B)The nomination under subsec
shall, ensure equitable repres
comprising the respective County.’

t

e
v

Signature: .......

HON. ALOIS M. LENTOIMAGA, M.P.

CHAIRPERSON,

ion (4) by a political party
ntation from all wards

CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE
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Summary of Views from Public Hearings

CONSTITUTIONAL IMPLEMENETATION OVERSIGHT COMMITTEE
(CIOC) PUBLIC HEARING ON:

1. THE ELECTIONS (AMENDMENT) BILL, 2021

2. THE ELECTION CAMPAIGN FINANCING (AMENDMENT) BILL, 2021

BUNGOMA COUNTY
DATE: FRIDAY, 19™ NOVEMBER, 2021

VENUE: RED CROSS HALL, KANDUYI
CHAIRPERSON: HON. RAPHAEL WANJALA, M.P.

The Hon. Catherine Wambilianga, M.P. welcomed the Committee Members to Bungoma County
and invited the Chairperson of the session, Hon. Rapahel Wanjala, M.P. who took members of
the public through the contents of the two Bills explaining the purpose of the meeting as a
chance for the Committee to hear and collate views of the public on the two Bills.

He thereafter invited members of the public to give their views on the two Bills urging them to
be as candid as possible.

The members of the public who gave views on the two Bills raised the following as grounds in
support of and in opposition to the Bills:

A. THE ELECTIONS ( AMENDMENT) BILL, 2021

a) That in the current County Assembly of Bungoma there are some nominated MCAs
who are from Busia County and they do not add value to the county government as
they do not understand the issues affecting the residents of Bungoma.

b) That when nominees are required to be registered voters in the counties where they
are nominated, it will reduce cases of corruption where candidates who do not
deserve nominations have simply been paying the political party owners in order to
be nominated.

c) That the nominees should be residents and registered voters in the counties as then
they would be more conversant with the issues affecting the people and therefore



would be more reliable in addressing the people’s ¢
legislations useful to the county government.

on

d) That the nominated MCAs should not just be registered
county for a minimum period of say five years to avoid

for purposes of nomination and since as residents, they are

cerns and making relevant

voters but residents of the

people just coming to register

in touch with the people of

the county and therefore in performing their representation role, they are able to find

sources of information on various issues of concern to th

That the Bill when enacted into law will reduce cases

include; nomination of boyfriends and girlfriends from

€ citizenry.

of personal interests which
other counties who do not

have knowledge about issues concerning the people of the

That the Bill should be amended to re
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B. THE ELECTION CAMPAIGN FINANCING (AMENDMENT) BILL, 2021

a) That as long as the money used in campaigns has been acquired in the right manner, the
candidate should exercise freedom on how to use the money.

b) That there should be no limit on how to spend the money during campaigns.

¢) That Kenyans want someone with money to be clected so as to solve their problems and not
someone with no money and therefore the candidates and political parties should use their
own money for campaigns.

d) That in case people fundraise for a particular candidate or political party and they to clinch
the intended seat, some of the members of the public who contributed will start asking fora
refund of their money leading to disorder.

e) They will be enslaved by the common mwananchi who will need the candidate to meet their
demands which are unnecessary. The candidates should come with their own strength by
campaigning with their own money.

f) That the campaign expenditure committees may become infiltrated by the opponents of a
candidate or political party thus derailing the agenda of the candidate or political party.

BUSIA COUNTY
DATE: SATURDAY, 20TH NOVEMBER, 2021
VENUE: PORT VICTORIA SOCIAL HALL, PORT VICTORIA TOWN

CHAIRPERSON: HON. SIMON KING’ARA, M.P.

The Hon. Raphael Wanjala, M.P. welcomed the Members of the Committee to Busia County and
invited the Chairperson of the session, Hon. Simon King’ara, M.P. who took members of the
public through the contents of the two Bills explaining the purpose of the meeting as a chance for
the Committee to hear and collate views of the public on the two Bills.

He thereafter invited members of the public to give their views on the two Bills urging them to
be as candid as possible.



The members of the public who gave views on the two Bills raise
support of and in opposition to the Bills:

A. THE ELECTION CAMPAIGN FINANCING (AMEND]
1

|

d the following as grounds in

MENT) BILL, 2021

That people intending to venture into politics should raise their own funds for campaigns
and not to source funds from members of the public to use during elections.

That if the members of the public from say the constituency
to use for campaigns and the politician wins the seat, if he s
their requirements for example attending their social activit

raised funds for a politician
ubsequently does not satisfy
ies and being present in the

constituency regularly, the people may resort to violence against the politician on

grounds that without their funds, he would not have won
reimbursement of their funds.

he seat or begin to demand

That the law is a source of corruption as people who rz!aise more funds may come
demanding for tenders and favours from the politicians who then lose focus on their core

mandate of representation, legislation and oversight.

That the Bill is timely as it allows persons intending to contest to raise their own funds
and to manage their monies without the requirement of establishing committees

consisting of persons who may not share ideologies with
political party.

THE ELECTIONS (AMENDMENT) BILL, 2021

the candidate or particular

That the Bill was timely to prevent nepotism and other ills during nomination of MCAs
as witnessed during the 2013 general elections where one party official nominated his

child and a wife to the Busia County Assembly.

That during the 2013 general elections, ODM party got 12 n
the people nominated were not from Busia county and anot

omination slots but two of
her official nominated his

househelp, and even the persons with disabilities did not get a nomination slot.

That the law when enacted would contro] abuse of power by
who nominate their friends without considering merit

That if political parties were to nominate MCAs from among

the political party leaders

residents of that particular

county who had expertise in a particular field e.g. teachers, fisher folk or irrigation

experts, then these persons would add value to the county.

That there is need to institutionalize and strengthen political parties by nominating people

who have capacity and have supported the political parties.




6. That political parties with a chance to nominate MCAs to the County Assembly should be
liaising in nominations to ensure there is regional balance to ensure that the nominees are
distributed across the sub counties. In Busia county during the 2017 general elections for
example, 3 MCAs were nominated from the same sub-county by different political

parties

7. That the Bill should be amended so that the person nominated should have resided in the
county for at least 2 years or a certain minimum duration.

3. That nominations of MCAs have become a source of corruption whereby in some cases,
persons nominated from outside the counties, agree with political party leaders to pay
them a certain amount of money for purposes of being nominated.

NYAMIRA AND HOMABAY COUNTIES

DATE: FRIDAY, 19™ NOVEMBER, 2021
VENUE: EKERENYO EDUCATION HALL, NYAMIRA

DATE: SATURDAY 20™ NOVEMBER, 2021
VENUE: CDF HALL, KABUNDE, HOMABAY

CHAIRPERSON: HON. PETER KALUMA, M.P.

. The public hearings were held at Ekerenyo Social Hall (Nyamira County) and Kabunde
(Homabay County) on 19™ and 20" November 2021 respectively.

 Several members of the public either individually or representing institutions and
organizations submitted their views to the Committee by way of written and oral
submissions.

. In response to the Committee’s invitation, the members of the public either individually or
representing institutions and organizations made presentations and/ or submitted memoranda.

. A comprehensive list of members of the public who attended the public hearings in the
various counties is attached to this report.

A. THE ELECTIONS (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO.
41 OF 2021)

_ The Committee observed that a large number (about 90%) of the persons who presented their

views expressed support on the proposed amendment to section 34 of the Elections Act,

2011on the following grounds:



a)

b)

d)

<= g
e
P )

|

There was need for appropriate laws to govern elections and the nomination process that
promoted greater stakeholder cngagement to reduce the occurrence of contentious
nominations. t

The amendments proposed will ensure the objectives of Article 90 (2) (C) are realized as
it will enhance equity and ensure that the list of nominees for the county assembly seats
reflects the true face of the county. Only the persons whol are registered as voters in a
county will be eligible for nomination in that County.

The proposed amendment will enhance representation to the extent that persons who are
nominated are registered as voters in a particular county, and therefore will be more
aware of the issues affecting the county thus able to effectively articulate and address

. a . . l .
those issues through their respective assemblies. As opposed to the current situation

where persons who are not registered voters in a particular CEounty and have no interest or
knowledge on the issues of the county have been nominated thereby not adding value to

the said counties.

The essence of nominations is to bring persons with special knowledge or expertise into
county assemblies or to represent special interests groups. In this regard this objective
would be better achieved if persons nominated into the county assembly had knowledge
of the county they are nominated in.

There were proposals that the Bill be amended to put an additional requirement that other
than being a registered voter in the county that the person is nominated, the person ought
to have resided in that county for an uninterrupted period of eight years or any other such
reasonable amount of time.

There was need for further amendments to ensure there Wfs equitable distribution of
nomination positions amongst all the wards and communities constituting a particular
county. Further areas and communities within the county that|are marginalized should be
given priority in the nomination process.

The Committee observed the following as the main reasons others gave while opposing the

Bill-

a) The Constitution does not bar any individual from vying in any part of the country; in
this regard nomination of persons should not be limited to persons registered in the
county they are nominated;

b) Allowing persons to be nominated in any, county and not limiting only to those
registered voters in that particular county would help to enhance national unity. The
proposed amendment may likely lead to tribalism;




B.

¢) The amendment may disenfranchise certain groups of persons such as women who
inter-marry and may wish to be nominated in the counties they are married in. Such
women may likely not be nominated as they will be seen as “outsiders.”

THE ELECTIONS (CAMPAIGN FINANCING (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO. 37 OF 2021)

7. The Committee observed that a large number (about 80%) of the persons who presented their
views expressed support on the proposed amendments to the Elections Campaign Financing
Act, 2013, (No. 42 of2013) on the following grounds:

a)

b)

d)

Noting Kenya’s historical context on elections and election financing it wouldn’t make
sense simply to mirror the political funding models of the Western Countries and
regulation of the same in Kenya. The Elections Campaign Financing Act, 2013 heavily
borrowed its provision from established democracies without taking into consideration
the social, economic and political context of Kenya.

Election campaigns in Kenya are primarily financed by individual candidates and not
through contributions of thizd parties or political parties for candidates sponsored by
parties. In this regard it would be overbearing to require a person upon the completion of
campaigns 1o surrender their personal funds to political parties or charitable
organizations.

Taking into consideration that individuals primarily finance their elections campaigns
through use of privately sourced funds. Such individuals should be at liberty to determine
the manner in which they use those funds and not be compelled to cede control of such
funds to third parties.

Election campaign funds in most instances are not public funds hence the provision on
audit of such funds by the auditor-general is inexplicable and laborious reporting
requirements are unreasonable. There was no justifiable reason to expend public funds
auditing monies that are not from the public coffers.

There existed agencies that could effectively monitor and audit use of funds during
campaigns such as the Ethics and Anti-Corruption Commission.

8. The Committee observed the following were the main reasons others gave while opposing
the Bill-

a) There was need to ensure that funds sourced from third parties other than individual
personal funds are audited to ensure accountability and ensure funds were not from
proceed of crimes.



b) Persons should not be compelled to constitute election campaign committees,
however it was important to provide for disclosure of sources of campaign funds and
audit of the manner that the funds are used so as to reduce electoral malpractices such
as bribery as in most instance campaign funds were used for bribery as opposed to
funding organizational and logistical issues related to campaigns.

¢) The Act if fully implemented as it currently is, gives an opportunity for the electorate
to interrogate candidates for various positions based on |their leadership qualities and
not funds they put in place to campaign or handouts given.

EMBU AND MERU COUNTIES

DATE: FRIDAY, 26™ NOVEMBER, 2021
VENUE: CDF HALL KIRITIRI, EMBU

DATE: SATURDAY 271 NOVEMBER, 2021
VENUE: KAMUNDI MEMORIAL HALL, MERU

CHAIRPERSON: HON. MOSES KIRIMA, M.P.

1. The public hearings were held at the CDF Hall Kiritiri (Embu County) and Kamundi
Memorial Hall (Meru County) on 26" and 27t November 202] respectively.

2. Several members of the public either individually or representing institutions and
organizations submitted their views to the Committee by way of written and oral
submissions.

3. In response to the Committee’s invitation, the members of the public either individually
or representing institutions and organizations made presentations and/ or submitted
memoranda.

4. A comprehensive list of members of the public who attended|the public hearings in the
various counties is attached to this report.

A. THE ELECTIONS (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO.
41 OF 2021)




5. The Committee observed that a large number (about 90%) of the persons who presented their
views expressed support on the proposed amendment to section 34 of the Elections Act,
70110n the following grounds:

a) The amendments proposed will ensure objective of Article 90 (2) (C) are realized as
it will enhance equity and ensure that the list of nominees for the county assembly

seats reflects the true face of the county. Only persons who are registered voters ina
county will be eligible for nomination in that County.

b) That the nominees should be residents and registered voters in the counties as then

they would be more conversant with the issues affecting the people and therefore

would be more reliable in addressing the people’s concerns and making relevant
legislations useful to the county government.

¢) That there was need to provide for a clear and credible nomination process so as to
ensure that the objectives of Article 90 of the Constitution were achieved and there
was effective representation of special interest groups. Further there was need for
criteria including setting out academic qualifications for persons to be nominated in
counties.

d) That there was need for enhanced civic education of electoral matters as most
Kenyans were not aware of the electoral laws governing elections.

e¢) That the electorate ought to be given an opportunity to vet Party lists and in this
regard nominations should be done after elections and after proper vetting of persons
nominated to counties.

f) That there was need for balancing in the nomination of various categories of special
interest groups, as a lot of focus had been placed on women at the expense of other
special interest groups such as persons living with disabilities and marginalised

communities.

Kt

@ D
B. THE ELECTIONS (CAMPAIGN FINANCING (AMENDMENT ) BILL
(NATIONAL ASSEMBLY BILL NO. 37 OF 2021)

6. The Committee observed that a large number (about 80%) of the persons who presented
their views expressed support on the proposed amendment to the Elections Campaign

Financing Act, 2013, (No. 42 of 2013) on the following grounds:

a) The Elections Campaign Financing Act, 2013 heavily borrowed its provision from
established democracies without taking into consideration the social, economic and political
context of Kenya and its application in Kenya may be difficult.
Q



d)

DA
VH

CHAIRPERSON: HON. PETER KALUMA, M.P.

through contributions of third parties or political parties for ca didates sponsored by parties.
In this regard it would be overbearing to require a person upon the completion of campaigns
to surrender their personal funds to political parties or charitabl|e organizations,

Candidates for various positions primarily finance their elections campaigns through use of
privately sourced funds consequently should be at liberty to determine the manner in which
they use those funds and not be compelled to cede control of such funds to third parties.

It is unjustifiable or otherwise unreasonable to expect individjals who use personal monies
to conduct election campaigns to submit any surplus funds after conclusion of elections to
political parties and charitable organizations yet these were private funds.

Election campaign funds in most instances are not public funds hence the provision on audit
of such funds by the auditor-general is inexplicable and laboriOL}s reporting requirements are
unreasonable. There was no Justifiable reason to expend publioi funds auditing monies that
are not from the public. »

7. The Committee observeci & sthe following were the main reasons others gave while
opposing the Bill- R

LS

a) There was need to ensure that funds sourced from third parties other than individua]
personal funds are audited to ensure accountability and ensure funds were not from
proceeds of crimes;

b) Persons should not be compelled to constitute election Campaign committees to
manage utilization of privately raised funds.

¢) That the Act if fully implemented will give an opport}mity for the electorate to
interrogate candidates for various positions based on their leadership qualities and not
funds they put in place to campaj gn or hand-outs given,

d) That there was need to strengthen political parties so that individuals are sponsored
by political parties as this would help to reduce the impact of money being a key
determinant for persons being elected into leadership positions.

KIRINYAGA COUNTY
\TE: FRIDAY, 26™ NOVEMBER, 2021
NUE: ST. PAULS ACK, KUTUS HALL
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of the county and therefore in performing their representation role, they are able to
find sources of information on various issues of concern to the citizenry.

f) That the Bill when enacted into law will reduce cases of personal interests which
include; nomination of boyfriends and girlfriends from other counties who do not
have knowledge about issues concerning the peqple of the county.

g) That nominations for MCAs and even MPs should not be for more than one term SO
as to give other people chances.

h) That for one to be nominated to the county assembly, they should be a resident and
have participated as an aspirant in elections to prove interest in position.

B. THE ELECTIONS (CAMPAIGN FINANCING (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO. 37 OF 2021) ‘
13. The Committee observed that a large number (about 80‘%) of the persons who presented their
views expressed support on the proposed amendment to the Elections Campaign Financing
Act, 2013, (No. 42 of 2013) on the following grounds:

a) That the Election Campaign Financing Act, 2013 heavily borrowed its provisions
from established democracies without taking into consideration the social, economic
and political context of Kenya and its application in Kenya may be difficult.

b) That candidates for various positions primarily finance their elections campaigns
through use of privately sourced funds and therefore they should be at liberty to
determine the manner in which they use those funds and not be compelled to cede
control of such funds to third parties.

¢) Thatitis unjustifiable to expect individuals who use personal monies in undertaking
election campaigns to submit any surplus funds after conclusion of elections to
political parties and charitable organizations yet these were private funds.

d) That the political climate during elections in Kenya is very fluid and therefore
campaign expenditure committees may be corrupted or infiltrated by the opponents
of a candidate or political party thus derailing the agenda of the candidate or political

party.
14. The Committee observed the following as the main r¢ s»ns members of the public gave in
opposition to the Bill-

a) There was need to ensure that funds sourced from third parties other individual personal
funds are audited to ensure accountability and ensure funds were not from proceed of
crimes.



b) Persons should not be compelled to constitute election campaign committees, however it
was important to provide for. disclosure of sources of campaign funds and audit of the
manner the funds are used so as to reduce electoral malpractices such as bribery as in

most instance campaign funds were used for bribery as opposed to funding organizational
and logistical issues related to campaigns.

2
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CONSTITUTIONAL IMPLEMENTATIO

N OV ERSIGHT G

THE FOURTH SITTING (SIXTH SESSION) OF THE

OMMITTEE HELD ON

RSDAY, 17™ FEBRU ARY, 2022 AT THE MEDIA CENTRE, MAIN PARLIAMENT

BUILDINGS AT 11:30 AM.

1. The. Hon. Alois M. Lentoimaga, M.P.
2. The Hon. Peter Kaluma, M.P.

3. The Hon. Charles Gimose, M.P.

4. The Hon. Daniel Rono, M.P.

5. The Hon. Bernard Okoth, M.P.

6. The Hon. Didmus Barasa, M.P.

7. The Hon. T.J Kajwang, M.P

12. The Hon. Christine Ombaka, M.P.

APOLOGIES

APOLA ===

1. The Hon. (Dr.) Naomi Shaban, M.D.

2. The Hon. Joash Nyamoko, M.P.

3. The Hon. Japheth Mutai, M.P.

4. The Hon. Catherine Wambilianga, M.P.
5, The Hon. Purity Ngirici, M.P.

6. The Hon. Fabian K. Muli, M.P.

7. The Hon. (Col.) Geoffrey Kingangi, M.P.
8. The Hon yussuf Hassan Abdi, M.P.

9. The Hon. Peris Tobiko, M.P.

10. The. Hon. Catherine W ambilianga, M.P
11. The Hon. Simon Ng’ ang’a King’ara, M.P.

SECRETART AT

1. Mr. Edward Libendi
2. Ms. Lynett€ Qtieno

3. Mr. Sakana Saoli

4. Mr. Solomon Lelekwa

- Chairman
Vice Chairman

. Principal Legal Counsel/CIOC Clerk

- Legal Counsel
- Hansard Reporter 111/Clerk assistant

- Intern
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(National Assembly Bill No. 37 of 2021). The Counsel took Members through the Committee
report highlighting the packground, reasons for development of the Bill and the importance of
the said amendments in ensuring that the parent Act is implementable. The Committee noted that
members of the public in most of the counties where it undertook public hearings and invited
stakeholders supported the Bill with only a few opposing the same.

Members considered the objections 10 the Bill clause by clause noting the reasons for the
opposition and rejected the proposa&s to amend of delete the provisions in the Bill. Members
thereafter adopted the report of the Committee on the Bill without any amendment after it had
been proposed by the Hon. Daniel Rono, M.P.and seconded by the Hon. Peter Kaluma, M.P.

MIN .NO.C!OC12022116 ANY OTHER BUSINESS AND ADJOURNMENT

[nvitation to @ retreat.
The Chairperson brought to the attention of the committee 2 letter from the Imer-Govemmemal

Relations Technical Committee (IGRTC) inviting the Members of the Committee to a joint
retreat from 10" to 13" March, 2022.

Members of {he committee deliberated on the invitation and resolved that the retreat be
rescheduled 10 be held from 7% to 10" March, 2022 since the National Assembly which will be

on recess during the period.

Adjournment.
There being no other business, the meeting was adjourned at fifteen minutes past One O’clock

(1.15 pm)
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Wiper leader
Kalonzo Musyoka
addresses
wananchlat .
Kiritir market on
Thursday

/OENIS KAVISU

BLAME GAME

Ruto, Raila allies trade
barbs over violence

ODM leaders say they won't apologise for chaos
stage-managed by UDA for sympathy and profiling

LUKE AWICH
@TheStarKenya

Allies of Deputy President William

Ruto and ODM leader Raila Odin-
ga’s on Thursday traded barbs over
‘Wednesday’s violence in Kisumu
that saw the DP’s rally in Kondele
end prematurely.

Speaking in Parliament buildings,
MPs allied to both sides engaged in
bitter blame game even as the United
Demacratic Alliance—a party asso-
ciated with Ruto—demanded dis-
qualification of ODM from the 2022
general election.

UDA national chairman Johnson
Muthama said the Independent Elec-
toral and Boundaries Commission
should take action against ODM for
the action of its “supporters”.

“The IEBC should take action in
disciplining the ODM party by even
disqualifying them from participat-

" ing in the coming general election,”

Muthama said.

“UDA has been committed to
peaceful campaigns and has gone
out of its way to warn its aspirants of

seing disqualified if they engage in
violence. This is what we expect from
all other political and non-political
players in the country participating
in next year’s elections.”

In Parliament, Raila and Ruto
troops engaged each other in blame
gameevenasT: ); K

sition chief. The DP allies, number-~
ing over 30, said the violence was

ODM Raila’s strategy to protect his

territory against “a surging hustler
movement”.

The MPs said Raila has realised
that the hustler movement is un-
stoppable and is using every means
to stop it.

“The events in Kondele, Kisumu,
'were ODM Raila Odinga’s desperate
attempt to protect his last bastion
against a surging and unstoppable

Chuka Igambang’ombe MP.

The leaders also faulted the po-
Jice for engaging in politics, accus-
ing them of being part of a broader
scheme to frustrate Ruto’s cam-
paigns. Kimilili MP Didmus Barasa
said the ODM leader should publicly
condemn violence meted out to Ruto
on Wednesday.

“The events of Kisumu yesterday
were purely an ODM affair. The vi-
olence said about Odin-
ga's violent brand of politics,” Barasa
said.

But in a quick rejoinder, Raila
allies—Sam Atandi (Alego Usonga),
Abdulswamad Nassir (Mvita), Peter
Masara (Suna West), Mark Nyamita
(Urdrd), Lilian Gogo (Rangwe) and
nominated MP Godfrey Osotsi—dis-
missed the claims.

They said the chaos was

linked the skirmishes to the Oppo-

stage-managed by the DP team for
political mileage.

INVESTIGATION

Police stations in sorry state — senators

JULIUS OTIENO/ Senators are Inves-
tigating the status of police stations
In the country amid concerns most
of them are congested and Ina sorry
state.

Speaker Kenneth Lusaka ordered
the Inquiry after the senators ralsed
the alarm over what they termed
as disturbing revelations about the
conditions of the premises. The sta-
tions are nearly Inhabitable as they

are dllapidated and small In size.
They sald people In police custody
are undergoling untold pain, contrary
to the provisions of the Constitution
andlaws onhumanrights. . -
ODM-nominated Senator Beatrice
Kwamboka sparked the debate on
the status of the stations as she
called on the Natlonal Security,
Defence and Foreign Relations com-
mittee to launch aninquiry. |
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P e =
by the Na et

(i)(b) of the Constitution provides that, “Parliament shall facilitate public
participation and involvement In the legisfative and other business of the Parliament

and its Commiittees” The National Assembly Standing Order 127 requires the Select

. Committee to which 2 Bill is committed to facilitate public participation and take into

account the views and recommendations of the public when the Committee makes its
report to the House. ) .

The Elections (A d ) Bill, (National A bly Bill No. 41 of 2021) seeks to
amend the Elections Act No. 24 of 2011 to provide that persons nominated to County
Assemblies by political parties pursuant to Article 177 of the Constitution, shall be
‘persons who are registered voters in the county in which they are nominated.

“The Election Campaign Fi ing (A dment) Bill, (National A bly Bill No.
“37 of 2021) seeks to amend the Election Campaign Financing Act No. 42 of 2013 to
align its provisions with the Elections Act, 2011 and to enable its implementation since
the existing provisions do not take into consideration the current socio-economic and

political structures that has hindered its full implementation.

The above mentioned Bills have undergone First Reading pursuant to Standing Order
126 and have been committed to the Constitutional Implementation Oversight '
Committee for consideration and thereafter report to the House.

Pursuant to the provisions of Article 118 (1)(b) of the Constitution and Standing
Order 127(3), the Committee invites interested members of the public to submit any
representations they may have on the aforementioned Bills. The Committee will also
be conducting public hearings on the said Bills in the following Counties from 9.00 am
to 3.00 pm as indicated below:-

Ekerenyo Education Hall Friday, 19th November, 2021
2 Bungoma | Red Cross Hall, Kanduyi Friday, 19th November, 2021
3. |Hombay | CDF Hall, Kabunde Saturday, 20th November, 2021
4 Busia Port Victoria Social Hall, Port | Saturday, 20th November, 2021
: Victoria Town
S, Embu CDF Hall Kiritiri Friday, 26th November, 2021
6. Kirinyaga | ACK, Kutus Hall Friday, 26th November, 2021
7. |Meru Kamundi Memorial Hall, Saturday, 27th November, 2021
8 Laikipia Nanyuki Social hall Saturday, 27th November, 2021
9 Kilifi Makio Hall, Majengo Friday, 3rd December, 2021
-10. | Kwale Kwale Cultural Centre Saturday, 4th December, 2021
11. | Nairobi County Hall, Parl_i_amenf ’ Tuesday, 7th December, 2021
= Buildings ST T .
12. | Mombasa | County Assembly of Friday, 10th December, 2021
Mombasa Chambers ~— L . Lo
13. | Lamu Mwanafafa Hall Saturday, 11th December, 2021

* from the parliamentary website at: www.parliament.go.

Due to the need to comply with the Ministry of Health, COVID-19 containment
measures, members of the public are encouraged to prepare written memoranda on
the said Bills and submit to the Committee at the above-mentioned venues during the
scheduled public hearings.

The representations or written submissions may also be forwarded to the Clerk of the
National Assembly, P.O. Box 41842-00100, Nairobi; hand-delivered to the Office
of the Clerk, Main Parliament Buildings, Nairobi; or emailed to derk@parli. t.
go.ke; to be received on or before Friday, 10th December, 2021 at 5:00 pm.

Copies of the Bills are available at the National Assembly Table Office or be accessed
o Loratl vl
the y/

house-business/bills.

MICHAEL R. SIALAI, CBS
o ATION,
12th November, 2021
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Our Ref: AG/LDD/1113/1/16 ‘ 17th December, 2021

AC/LDD/24/1/48

o
The Clerk of the National Assembly L /é\ff L("V
Clerk’s Chambers ’S (\/
: S - A
Parliament Buildings ¢ X{(\ \ .
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& \ \,.«\54
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LU

P. O. Box 41842-00100 \ ,

NAIROBI. Q5 N

- W“n

RE: SUBMISSION ON THE ELECTION CAMPAIGN FINANCING \(y\
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 37 OF:)}’
2021) AND THE ELECTIONS (AMENDMENT) BILL (NATIONAL

ASSEMBLY BILL NO. 41 OF 2021)

Reference is made to your letter dated 18™ November, 2021 and Ref. No.
KNA/DAA&OSC/TPAWH/CIOC/2021(44) requesting for comments from this
Office on the above captioned Bills.

We have reviewed the above captioned Bills and hereby submit our comments
in the annexed matrix as directed.

Attorney-General.

EANSIE
L. M. MURILA
CHIEF STATE COUNSEL FETE e e i
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MATRIX ON THE ELECTIONS CAMPAIGN FINAIS_JCING (AMENDMENT) BILL, 2021

AND THE ELECTIONS (AMENDMENT) BILL, 2021

THE ELECTIONS CAMPAIGN FINANCING (AMENDMENT) BILL, 2021

PROVISION IN THE BILL

STAKEHOLDER PROPOSAL

RATIONALE

Clause 2 which proposes to amend
section 2 of the Act by deleting the

definition of the expression
“expenditure committee™.

“expenditure committee” means a
committee established by a
candidate, a political party or a

referendum committee to regulate
spending by a candidate, a political
party or a referendum committee
during an election or a referendum
campaign period as the case may be;

Clause 3 which proposes to repeal
section 7 of the Act.

Section 7 of the Act which is
proposed to be repealed,

7.Party expenditure committee

(1) A political party intending to
contest in  an election shall. in
accordance with the constitution and
rules of the political party, constitute
a party expenditure committee which
shall consist of nine members—

(a) three of whom shall be
persons nominated by the governing
body of that political party, of whom
one shall be the secretary-general of
the party;

(b) not more than one of whom shall
be from one region; and

() not more than two-thirds of
whom shall be of one gender.

(2) The appointment of members of
the referendum expenditure

We are in agreement with
the proposal.

The effect of these proposa
is to remove expenditur
committees and the
functions from the Act. Th
provisions relating to th
expenditure committee «ca
be covered under section 3 c
the Act which mandates th
Commission under sub sectiol
(1) (f) to provide .
framework for the reportin;
of campaign expenses; and (1
(g) advise a candidate, :

political party or ¢
referendum committee or
any  matter relating tc
campaign expenses. These are
the main functions of the
expenditure committee.

Sections 5 and 29 alsc

mandate the Commission tc
make rules and regulations to

regulate election campaign
financing and to provide
guidelines for expenditure

rules for political parties and
independent candidates.




committee referred to in subsection
(1) shall take into account regional
and other diversity of the people of
Kenya.

(3) The members of a - party
expenditure committee shall not
include members of a party candidate
expenditure committee.

(4) The party expenditure committee
referred to in subsection (1) shall—

(a) open . a party expenditure
committee account into which all the
money in respect of the election
campaign of that party shall be
deposited;

(b) be signatories to the party
expenditure committee account;

(c) advise the political party on all
financial matters related to the party
nomination or to the party campaign
expenditure;

(d) manage the party expenditure
committee account of the political
party and keep the books of account
updated and available for inspection;
and

(e) receive party nomination and
campaign expenditure reports from
each party candidate;

(f) monitor the campaign expenditure
of the party candidate and ensure
that the party candidate complies
with party nomination and campaign
expenditure rules;

(g) compile the expenditure reports
received from the party candidates
and submit to the Commission the
preliminary nomination expenditure
report and the final campaign




expenditure report; and

(h) submit to the Commission the
final campaign expenditure report of
the political party.

(5) A political party shall, as soon as
reasonable, notify the Commission of
any changes in the membership of the
party expenditure committee.

Clause 4 which proposes to repeal
section 8 of the Act.

Section 8 of the Act which is
proposed to be repealed.

8.Independent candidate expenditure
committee

(1) An  independent candidate
intending to contest in an election,
shall,  constitute an independent
candidate expenditure committee.

(2)  The independent  candidate
expenditure committee referred to in
subsection (1) shall consist of three
members nominated by the
candidate.

(3) The independent  candidate
expenditure committee shall—

(a) open an independent candidate
expenditure committee account into
which all the money in respect of the
election campaign of that candidate
shall be deposited:

(b) be signatories to the independent
candidate  expenditure committee
account;

(c) advise the independent candidate
on all financial matters related to the

campaign expenditure: and

(d) manage the candidate




expenditure committee account of
the independent candidate and keep
the books of account updated and
available for inspection;

(e) receive expenditure reports from
the independent candidate; and

(f) compile and submit to the
Commission = the final campaign
expenditure report of the
independent candidate with respect
to the election period.

Clause 5 which proposes to repeal
section 9 of the Act.

Section 9 of the Act which s
proposed to be repealed.

9 Referendum expenditure
committee

(1) A national referendum committee
intending to  campaign in a
referendum  shall  constitute — a
referendum | expenditure ‘committee
which shall consist of nine members—

(a) three of whom shall be persons
nominated by the national committee
established 'under section 51 of the
Elections Act;

(b) not more than one of whom shall |
be from one region; and

() not more than two-thirds of
whom shall be of one gender.

(2) The appointment of members of
the referendum expenditure
committee referred to in subsection
(1) shall take into account regional
and other diversity of the people of |
Kenya. |
(3) The referendum expenditure i

committee referred to in subsection
(1) shall—.




(a) open a referendum expenditure
committee account into which all the
money in respect of the referendum
campaign shall be deposited:

(b) be signatories to the referendum
expenditure committee account;

(c) advise the national committee on
all  financial matters related to
referendum campaign expenditure;

(d) manage the referendum
expenditure committee account of
the relevant national committee and
keep the books of account updated
and available for inspection; and

(e) receive campaign expenditure
reports  from each constituency
committee;

(f) monitor the campaign expenditure
of the national committee and the
constituency committees and ensure
that the committees comply with
campaign expenditure rules; and

(g) compile and submit to the
Commission the preliminary
nomination expenditure report and
the final campaign expenditure
report.

(5) A national committee shall, as
soon as reasonable, notify the
Commission of any changes in the
membership  of the referendum
expenditure committee.

Clause 6 which proposes to repeal
section 10 of the Act.

Section 10 of the Act which is
proposed to be repealed,

10. Submission of expenditure reports




(1) A party candidate shall submit to
the political party of that candidate
and to the Commission—

(a) a preliminary nomination
expenditure report, within twenty-
one days of the political party
nomination; and

(b) the final expenditure report
within, three months after elections.

(2) A political party shall within three
months after the elections submit a
final expenditure report to the
Commission.

(3) An independent candidate shall

within three months after the
election, submit the final expenditure
report to the Commission.

(4) A referendum committee shall,
within three months after the
referendum submit the final
expenditure report to  the
Commission. -

(5) The expenditure reports
submitted under subsections (1)(b),
(2), (3), and (4) shall include records
showing all transactions and income
and expenditure statement.

Clause 7 which proposes to repeal
section 16 of the Act and substitute
the following new section 16—

16 (1) A candidate, political party and
a referendum committee shall disclose
the amount  and source of
contributions received for campaign
for a nomination, an election or ‘a
referendum, as the case may be.

(2) A candidate who, or a political
party or a referendum committee

the proposal.

We are in agreement w

th

The proposed amendment
will require a candidate,
political party or referendum
committee to disclose the
amounts received for a
campaign. Further, section
29(2) (d) of the Act mandates
the Commission to make
regulations prescribing
procedures for disclosure of
the amount of contributions
made to a candidate or to a
party, the nature of these
contributions and the




which fails to disclose funds or
donations is required under this Act
commits an offence.

Section 16 of the Act which is
proposed to be repealed.

16.Disclosure of funds
(1) A candidate who, or a political
party or a referendum committee
which, receives contributions under
this Act shall issue a receipt for any
contribution exceeding twenty
thousand shillings.

(2) Where contributions are received
from a harambee, the authorised
person shall keep a record of the
specific details of the harambee
including the venue, date, organiser
of  the harambee and total
contributions.

(3) A candidate, political party and a
referendum committee shall disclose
the amount and source of
contributions received for campaign
for a nomination, an election or a
referendum, as the case may be.

(4) The disclosure of funds under this
section shall, for purposes of this Act
and in the absence of any other
factors, be sufficient evidence that the
candidate, political party  or
referendum committee has complied
with the requirement for disclosure of
funds.

(5) The disclosure of funds shall be
confidential and details of such funds
shall not be divulged except where
such information is the subject of a
complaint or an investigation, or is
the subject of proceedings in a court
of law.

(6) A candidate who, or a political

intended expenditure by
candidate or a party. An
additional requirements i
relation to the disclosure an
nature of contributio
received during campaign ca
be provided in th
regulations.




party or referendum committee
which fails to disclose funds or

donations as required under this Act
commits an offence.

Clause 8 which proposes to repeal
section 17 of the Act.

Section 17 of the Act which s
proposed to be repealed.

17.Surplus campaign funds
(1) A candidate, political party or a
referendum committee shall—

(a) within three months after the date
of an election or referendum, notify
the Commission of any surplus
campaign funds held in the
expenditure committee;

(b) within three months after the date
of an election or referendum, submit
the surplus campaign funds to—

(i) in the case of a political
party campaign finance
committee, to the political
party; i

(ii) in the case of a party

candidate, to the political

party that nominated the
candidate for purposes of
the activities of the youth,
women and persons with
disability; -

(i) in | the case of an
independent candidate or a
referendum committee, to
a charitable organisation
preferred by that
independent candidate or
referendum committee, as
the case may be;

(c) within three months after the date

We are in agreement with

the proposal.

The proposed amendment is
in line with the proposed
amendments to section 7, 8,
9 and 10 that seek to remove
expenditure committees.

10




of an election or referendum. report
to the Commission in respect of the
action taken under this section.

Clause 9 which proposes to repeal
section 21 of the Act.

Section 21 of the Act which Is
proposed to be repealed.

21. Dispute resolution

(1) Any person may lodge a
complaint  with the Commission
alleging that a breach of this Act has
been committed.

(2) The Commission may investigate
a breach of this Act.

(3) Where a complaint has been filed
or a breach detected under this
section, the Commission shall hear
and determine that complaint—

(a) within seven days, if filed before
an election;

(b) within fourteen days, if filed after
an election.

(4) In determining a complaint, and
subject to section 4, the Commission
shall have the powers to—

(a) request for the attendance of any
person believed to have information
related to the complaint;

(b) call for any information believed
to be relevant in the determination of
the complaint.

(5) Where the Commission makes a
finding that there is a breach of a
provision of this Act, the Commission
may make any of the following
orders—

(a) order the rectification of any

We are in agreement with
the proposal.

Any disputes arising under the
Act can be handled under the
dispute resolution mechanismr
set out under the Election.
Act, 2011.

11



record;
(b) issue a formal warning;

(c) impose a fine as may be specified
under the regulations;

(d) prohibit the errant candidate,
political ~ party or  referendum
committee from campaigning for a
specified period or within a specified
area;

(e) prohibit media coverage of the
errant candidate, political party or
referendum = committee within a
specified period;

(f) disqualify the errant candidate,
political party or referendum
committee from contesting in that
election or referendum, as the case
may be.

(6) Where the offence is discovered
after an election and an order of
disqualification is made, - the
candidate or the political party shall
be disqualified from contesting in the
subsequent by- election or general
election.

(7) Where an order of disqualification
is made under this section, the order
shall be—

(a) registered in the High Court, in
the case of presidential,
parliamentary, governor elections or
referendum; and

(b) registered in the resident
magistrate’s court in the case of
county assembly elections.

Clause 11 which proposes to amend
section 26 in subsection (3) by
inserting the words “if required by
the Commission” immediately after

We are in agreement with
the proposal.

The proposed amendment
will enable the Commission
to determine whether the
information made available

12




the words “shall.”
Section 26 of the Act which is
proposed to be amended

26. Records

(1)  For purposes of financial
accountability under this Act. a
candidate, a political party. a
referendum  committee  or  an
organization registered to campaign
in support of a candidate. a political
party or a referendum committee
shall keep records of—

(a) funds received for campaign
expenses indicating the amount and
the nature of funds received:

(b) names, postal, physical and
electronic addresses of contributors:

() funds spent for nomination
expenditure and campaign
expenditure, as the case may be; and

(d) in case of an organization
registered to campaign in support of
a candidate, a political party or a
referendum committee, the name of
the candidate, the political party or
the referendum committee that the
organization supported.

(2) The Commission shall on request,
make  available for inspection
information submitted by a
candidate, a political party or a
referendum committee under this Act.

(3) A request for information referred
to under subsection (2) shall be
subject to confidentialit

requirements of the Commission.

for inspection requires to t
treated with confidentiality.

Clause 12 which proposes to
repealing section 27 of the Act.

Section 27 of the Act which is
proposed to be repealed.

We are in agreement with
the proposal.

The audit of accounts relating
to the campaign expenses of :
candidate, a political party or
a referendum committee dc
not fall under the mandate of

13



27. Audit of accounts

The Auditor-General may, on the
request of the Commission, audit the
accounts relating to the campaign
expenses of a candidate, a political
party or a referendum committee.

\
|
|
|
|
|
|

the Auditor-General as
provided under Article 229
(4) and section 7 of the Public
Audit Act and as such he may
not have capacity to handle
such audits. The Commission
may, through regulations
prescribe  the manner of
auditing the accounts relating
to the campaign expenses of a
candidate, a political party or
a referendum committee.

i
|
i
|
1
1
l
|
We are in agreement wit!h

|
|
|
l
|
|
E
|
|

6. | Clause 13 which proposes to repeal The provision of section 28 of
section 28 of the Act. the proposal. the Act may pose a challenge
to the Commission as the
28. Claims and objections timelines  stipulated under
(1) A person who objects to any subsection (1) are too close to
matter related to campaign finance | and after an election at which
expenditures = submitted by a time the Commission will be
candidate, political party or a handling elections and
referendum committee may file a election related matters such
claim to the Commission in the settlement of election disputes
prescribed form and manner and as provided under Article
within the prescribed time. 88(4)(e) of the Constitution
and section 74 of the
(2) The claim submitted under Elections Act, 2011. The
subsection (1), shall be determined Commission is also mandated
within— to declare election results
within seven days after the
(a) seven days, if filed before an election as per Article 138(10),
election; and handle petitions challenging
election of the President elect
(b) fourteen days, if filed after an within seven days of the
election. ' . declaration of results and
' } determination of the validity
; of  presidential  elections
i within fourteen days after
| filing of the petition as
stipulated under Article 139

etc.
7|1 Clause 14 which proposes to amend | We are in agreement with | The proposed amendment

section 29 subsection (2) by inserting
the following new  paragraph
immediately after paragraph (h) —

(i)prescribe the manner of audit of
accounts relating to the campaign

the proposal.

will enable the Commission
make detailed regulations in
relation to audit of accounts
and procedure for claims.

14




expenses of a candidate, a political
party or a referendum committee.

(J)prescribe the procedure for claims
objecting to any matter relating to
campaign finance expenditure
submitted by a candidate, political
party or a referendum committee.

29. Provisions on delegated powers
(1) The Commission may make
regulations far the better
performance of its functions under
this Act, and such regulations shall be
laid before the National Assembly for
approval before they are published in
the Gazette.

(2) In  particular and without
prejudice to the generality of the
power conferred by subsection (1),
the Commission may make
regulations—

(a) providing for spending limits for
the different elections:

(b) providing  guidelines  for
expenditure rules for political parties
and independent candidates:

(c) prescribing the manner in ‘which
contributions may be made:

(d) prescribing  procedures  for
disclosure  of the amount of
contributions made to a candidate or
to a party, the nature of these
contributions and the intended
expenditures by a candidate or a

party:

(e)  prescribing  mechanisms  and
procedures for reporting on and
monitoring the spending limits;

(f)_prescribing the manner in which |

15




records shall be

maintained;

prepared and

(g) prescribing procedures for the
determination of claims and
objections; and

is
for

(h) prescribing anything which
required to be prescribed
purposes of this Act.

THE ELECTIONS (AMENDMENT) BILL

L, 2021

Clause 2 which proposes to amend
section 34 by inserting the following

new subsection immediately after
subsection (8) —
“(8A) A person shall not be

nominated by a political party under
subsection (4) unless the person is, on
the date of submission of the party
list by the political party, a registered
voter in any of the wards in the
county in which the person is to be
nominated.”

34 of the Act which is proposed to be
amended. B '

34.  Nomination of party lists
members

(1) The election of members for the
National Assembly, Senate and

county assemblies for party list seats
specified under Articles 97(1)(c) and
98(1)(b)(c) and (d) and Article
177(1)(b) and (c) of the Constitution
shall be on the basis of proportional
representation and in accordance
with Article 90 of the Constitution.

(2) A political party which nominates
a candidate for election under Article
97(1)(a) and (b) shall submit to the
Commission a party list in accordance
with  Article 97(1)(c) of the
Constitution.

We are in agreement wi
the proposal.

The proposed amendment
will ensure that the persons
nominated in line with Article
177 of the Constitution are
registered voters in that
county.

16




(3) A political party which nominates
a candidate for election under Article
98(1)(a) shall submit to the
Commission a party list in accordance
with Article 98(1)(b) and (c) of the
Constitution.

(4) A political party which nominates
a candidate for election under Article
177(1)(a) shall  submit to the
Commission a party list in accordance
with Article 177(1)(b) and (c) of the
Constitution.

(4A) In the case of a person
nominated pursuant to Article 177(1)
(c) of the Constitution, the party list
shall include a certification in the
manner prescribed by the
Commission.

(5) The party lists under subsections
(2). (3) and (4) shall be submitted in
order of priority.

(6) The party lists submitted to the
Commission under this section shall
be in accordance  with  the
constitution or nomination rules of
the political party concerned.

(6A) Upon receipt of the party list
from a political party under
subsection (1), the Commission shall
review the list to ensure compliance
with the prescribed regulations and—

(a) issue the political party with a
certificate of compliance; or

(b) require the political party to
amend the party list to ensure such
compliance  failing  which  the
Commission shall reject the list.

(6B) For purposes of subsection (6A),
the Commission may, by notice in the
gazette, issue regulations prescribing

17




guidelines to be complied with in
preparation of party lists.

(7) The party lists submitted to the
Commission shall be valid for the
term of Parliament.

(8) A person who is nominated by a
political party under subsections (2),
(3) and (4) shall be a person who is a
member of the political party on the
date of submission of the party list by
the political party.

(9) The party list shall not contain a
name of a candidate nominated for
an election.

(10) A party list submitted for
purposes of subsections (2), (3), (4)
and (5) shall not be amended during
the term of Parliament or the county
assembly, as the case may be, for
which the candidates are elected.

18




THE lNDEPENDENT ELECTORAL AND BOUNDARIES COMMISSION

MEMORANDUM

TO THE CONSTITUTIONAL IMPLEMENTATION OVERSIGHT COMMITTEE OF PARLIAMENT
ON

THE FOLLOWING BILLS;

1. The Election Campaign Financing(Amendment) Bill, (National Assembly Bill No.
37 of 2021)

2. The Elections (Amendment) Bill, (National Assembly Bill No. 41 of 2021)

' NAT

. o =TE 4»';_,;_4{

‘Indepenident Electoral & Boundaries Commission (1.E.B.C)
. Anniversary Towers, Off University Way

;P.O. Box 45371-00100, Nairobi-Kenya

| Telephone: +254 (0) 20 29925







. INTRODUCTION

1. The Independent Electoral and Boundaries Commission (IEBC) established under Article 88 of
the Constitution is responsible for the conduct or supervision of referenda and elections to any
elective body or office established by the Constitution and any other elections prescribed by
an Act of Parliament.

2. The IEBC is a Constitutional Commission established under Chapter 15 of the Constitution with
particular reference to Article 249 which sets out the object of Constitutional Commissions.

3. The general functions of the IEBC and other Commissions as we are aware are set-out under
Article 252(1). However, the specific mandate of the Commission is primarily governed by
Article 88(4) of the Constitution and the IEBC Act.

4. The Commission notes the Bills under reference and makes submissions:

il.  THE ELECTION CAMPAIGN FINANCING(AMENDMENT) BILL, (NATIONAL ASSEMBLY
BILL NO. 37 OF 2021)

Purpose of the Bill

5. The Bill seeks, among others, to amend the Election Campaign Financing Act, 2013 to align its
provisions with the Elections Act, 2011 and to enable its implementation since the existing
provisions do not take into consideration the current socio-economic and political structures
which have hindered its full implementation.

6. We welcome this Bill and wish to make some general comments as follows:

General Comments

7. The Commission in consultation with the Justice and Legal Affairs Committee of Parliament
(JLAC) has also developed amendments to the Election Campaign Financing Act which seek to
address areas identified as ambiguous, conflicting and un-implementable.

Specific Comments

8. This Bill intends to review provisions of the Act that have contrary proposals to those under

review by the Commission’s Election Campaign Financing (Amendment) Bill, 2021 thus may
require joint consultations:
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. THE ELECTIONS (AMENDMENT) BILL, (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Purpose of the Bill

9. The Bill seeks to amend the Elections Act, 2011 to provide that persons nominated to County
Assemblies by Political Parties pursuant to Article 177 of the Constitution shall be persons who
are registered voters in the county in which they are nominated.

10. We note the proposals in the Bill and wish to make some general comments as follows:
General Comments

1. The Commission in consultation with the Justice and Legal Affairs Committee of Parliament
(JLAC) has also developed amendments to the Elections Act, 2011.

12. The Commission’s Election Amendment Bill was informed by extensive discussions at
operational and administrative level including comparative analysis of other similar electoral
systems and electoral management and identifies with reforms around the conduct of elections
generally with a focus on voter eligibility and registration, and candidate eligibility and
nomination.

Special Comments

13. The Bill proposes a deliberative legislative intervention to ensure that persons nominated to
the County Assembly are resident in that particular county so as to prevent cross-county
nominations. This goes against the constitutional prescription that one may register anywhere

and stand for election anywhere, the law does not prescribe any exception to any category of
persons.

CONCLUSION

14. The Commission requests this Honourable Committee to consider the proposals herein.

W.W. CHEBUKATI
CHAIRMAN
e 2R E @ e candear R PO Ylection ©oa paiga Sinencing

eelirins Aoy o fLomendmernt Lille , sehrparv 2027






Section 2 of the Act is
amended by deleting the
definition of the expression
"expenditure committee".

n_m___cmm 2:

Seeks to do away with the
concept of reporting through
additionally established
structures.

proposal as it is in line with the
Commission’s proposal that
seeks to introduce a self-
regulating mechanism

The no:,.:.jw.zwm: mam_u.a m:m

This will avoid duplication of
roles.

Political ~Parties already have
structures and ‘mechanisms within
the political party composition
that may be effectively utilized to
report. Independent Candidates
are then expected to inform the
Commission on their intended
reporting structures.

amended by deleting section 16

and substituting therefore the

following new section 16—
(1) ‘A candidate, political
party and a referendum
committee shall disclose
the amount and source of
contributions received for
campaign for a
nomination, an election or
a referendum, as the case
may be.
(2) A candidate who, or a
political party or

‘Disclosure of Funds’ by a
party or candidate through
the appointed authorized
official and leaves it generally
to the party while making it a
penalty not to do so.

2 Clause 3-6: Deletion of Sections 7- | Seeks to do away with all | The Commission adopts the | The provision aligns with the
10 that provide for establishment | proposed reporting | proposal as it is in tandem with | object of No.1 above,
of the Committees and reporting | committees for candidates | the proposed amendments in
by the Committees and political parties. No. 1 above.

3, Clause 7: The principal Act is| Seeks to do away with | The provision leaves the | It is important to identify the

reporting structure open-ended
thus an opportunity for abuse.

appropriate structure. Who
reports and how? This guarantees
transparency.
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Commission’s

to
equally delete it.

However, we propose
adoption of the Commission’s
proposal to:

i. Enable parties to rely
on structures for
audited accounts under
the Political Parties Act,
2011 and for
Independent
candidates to establish
their own measures.
Provide for donation

principal Act is amended in
subsection (2) by inserting the
following new paragraph
immediately after paragraphs (h)

be covered by Regulations to
be developed in respect to the
governing provisions of the
Act.

hindsight that procedures for
handling claims as per No. 10
above and audit of accounts as
per Clause 10-No. 9 above have
been relegated to regulations
however the same would need
then to be equally considered

reports and
declarations thereof by
the Party or
Independent Candidate
Treasurer.
10. | Clause 13-The principle Act is|Seeks to do away with Appears to be aligned to the | No.5 above refers.
amended by repealing Section 28. | provisions on “Claims and | proposed deletion on Dispute
Objections” Resolution under Clause 9-No.
. 5 above.
1. | Clause 14- . Section 29 of the | Seeks to expand the areas to Proposal adopted with | Enables the Commission to

regulate based on the existing
socio-economic  and  political
situation at hand.




JUI WP T Uy

PRV

=

Q

u

Orjaargy pur Surouvury

144

Sre

rd vy

e

D

wory

2

¢

]

a

s

N0oT1

1708 Adavnarqgayg
D HO wnpuvrsowaw 29571

e

SIrrg
2L )L

Jod  se
aindsip

'an0qe G "ON-6 asne|d
$35sa204d  uolINn|osau

0l padsar  yum

"PUB 133)}IWIWOD WNpuUalajal
e 1o Aued |eopijod ‘sjepipued
B AQ payiwgns  saunypuadxa
aueuy uledwed o) pajejau
Jajew Aue o1 3Buipafqo swiep
10 ainpadoud oy aqudsaid (f)

$33}1}JWWwod wnpuaiajal e 1o Aued

[e2131]0d e ‘ajepIpued e JO sasuadxa

udredwe> sy} o3 Suizejas syunodde
4O Jipne jo Jauuew ayj} aquosaud (1)

TR e o 2 T

e




The Principal Act is amended in
Section 34 by inserting the
following new subsection
immediately after subsection (8)-

(8A)- A person shall not be
nominated by a political
party under subsection (4)
unless the person is, on the
date of submission of the
party list by the political
party, a registered voter in
any of the wards in the
county in which the person
is to be nominated."

ward-

(8) A person who
nominated by a political
party under
(2), (3) and (4) shall be a
person who is a member
of the political party on
the date of submission of

the party

subsections

list by the
political party.

Seeks ao..ncm:? the mxmm::m.
provision to ensure that such
nominee belongs to the particular

no::mna with the 90.<,E.oi
of the Constitution.

Qualifications on eligibility to
stand for election as governed
by the Constitution and
Elections Act simply require
that one is a ‘registered voter’.

g

&t

i

If an aspirant for MCA position
is allowed to register anywhere

and stand for election
elsewhere it only follows that
the same principle applies to
nominated MCA’s.

Article 90 of the Constitution
on Allocation of party list seats
only provides one exception
under 2 (c)-The Independent
Electoral and  Boundaries
Commission shall be
responsible for the conduct and
supervision of elections for
seats provided for under clause
(1) and shall ensure that—
() except in the
case of county assembly
seats, each party list
reflects the regional and
ethnic diversity of the

WETEP AR T BT o







- National Gender and
Equality Commission

When replying please quote

ENDER AND EQUALITY COMMISSION

Y
J

NATIONAL C

National Gender and Equality Commission

1st Floor, Solution Tech Place, 5 Longonot Road, Upper Hill, Nairobi
P.0O. OX 27512-00506 Nairobi, Kenya

Landline: +254 (020)3213100

Mobile: +254 (020)375100

Toll Free: 0800720187

www.ngeckenya.org

Email: info@ngeckenya.org

NGEC/CS/NAS/005/VOL. I (59) 315t January 2022
—~ o~

Michael R. Sialai, CBS E/' o ‘ w

Clerk of the National Assembly \— 5 ¢ o A S c

Clerk’s Chambers L/\\‘/'

Parliament Building - kS
P.O. Box 41842-00100 \@'bq/ =

NAIROBRBI
clerk@parliament.go.ke \
O\

Dear Mr. Sialai,

SUBMISSION OF MEMORANDA ON THE ELECTIONS (AMENDMENT) BILL,
2021 (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Reference is made to your letter Ref. KNA/ DAA&OSC/CIOC/2021(44) of 18th November
2021, and your letter Ref. KNA/DAA&OSC/CIOC/2022(1) of 26t January 2022.

The National Gender and Equality Commission (NGEC) is a Constitutional Commission
with the mandate of promoting and ensuring gender equality, principles of equality and
non-discrimination for all persons in Kenya, with a focus on Special Interest Groups
(SIGs) who include women, children, Persons with Disabilities (PWDs), youth, older
members of society and minority and marginalized groups.

Section 8 (b) of the National Gender and Equality Commission Act, No. 15 of 2011
mandates the Commission to, ‘monitor, facilitate and advise on the integration of the
principles of equality and freedom from discrimination in all national and county
policies, laws, and administrative regulations in all public and private institutions’;

In line with its mandate, the Commission wishes to submit the attached memorandum on
the Elections (Amendment) Bill, No 41 of 2021 for your consideration.

Yours sincerely,
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MEMORANDUM ON THE ELECTIONS (AMENDMENT) BILL, (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Date: 315t January 2022

Submitted to: clerk@parliament.go.ke

S/NO

SECTION/CLAUSE

PROPOSAL

JUSTIFICATION

(8A) A person shall not be nominated
by a political party under subsection
(4) unless the person is, on the date of
submission of the party list by the
political party, a registered voter in
any of the wards in the county in
which the person is to be nominated

“Amend the clause by adding the following

provisio:

Provided that nominations for persons
with disabilities shall be accompanied by a
certificate of registration certified by the
National Council for Persons with
Disabilities (NCPWD) and in the case of
youth nominees, a proof from the registrar
of persons that such a nominee is a youth
from the date of nomination till the expiry
of five years or remainder of the term of
representation.

There has been persistent abuse of section
34 to the extent majority of the nominees
representing youth are not youth and
nominees representing PWDS are not
persons with disabilities.

To rectify this, the nominated persons must
be at the time of nomination be youth and
remain such for the period of the term while
persons with disabilities must have been
registered and provide a copy of registration
from the National Council for Persons with
Disabilities (NCPWD).

This provisio will ensure that only the
intended nominees are nominated and that
such nominees represent the issues and
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NGEC

" National Gender and Equality Commission

- P.0. OX 27512-00506 Nairobi, Kenya

National Gender and Pl T L L e

Equality Commission

‘When replying please quote

Landline: +254 (020)3213100
Mobile: +254 (020)375100
Toll Free: 0800720187
www.ngeckenya.org

Email: info@ngeckenya.org

Ref: No:-NGEG/CS/NAS/005/VOL. I (60) 315t January 2022

ENDER AND EQUALITY COMMISSION

\
T

NATIONAL C

Michael R. Sialai, CBS

Clerk of the National Assembly S &
Clerk’s Chambers & (>
Parliament Building O s
P.O. Box 41842-00100 }2' '
NATROBI '

clerk@parliament.go.ke

Dear Mr. Sialazi,

SUBMISSION OF MEMORANDA ON THE ELECTION CAMPAIGN FINANCING
(AMENDMENT) BILL, (NATIONAL ASSEMBLY BILL NO. 37 OF 2021)

Reference is made to your letter Ref. KNA/DAA&OSC/CIOC/2021(44) of 18t November
2021, and your letter Ref. KNA/DAA&OSC/CIOC/2022(1) of 26t January 2022.

The National Gender and Equality Commission (NGEC) is a Constitutional Commission
with the mandate of promoting and ensuring gender equality, principles of equality and
non-discrimination for all persons in Kenya, with a focus on Special Interest Groups
(SIGs) who include women, children, Persons with Disabilities (PWDs), youth, older
members of society and minority and marginalized groups.

Section 8 (b) of the National Gender and Equality Commission Act, No. 15 of 2011
mandates the Commission to, ‘monitor, facilitate and advise on the integration of the
principles of equality and freedom from discrimination in all national and county
policies, laws, and administrative regulations in all public and private institutions’;

The Commission supports the proposed amendment Bill for the reason that it eliminates
the rigorous procedures of disclosure of campaign finance. By reducing the compliance
threshold to simplified procedures for disclosure of campaign funds received, the Bill
paves way for implementation of the Election Campaign Finance Act, 2013.

The full implementation of the Election Campaign Finance Act No 42 of 2013 will pave
way for a meaningful monitoring and evaluation of its applications, and enforcement.
These shall provide the country with necessary lessons useful for either further revision or

“Gender Equality and Non-Discrimination”

% 1st Floor, Solition Tech Place, 5 Longonot Road, Upper Hill, Nairobi
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improvement of the law, and contribute towards formulation of better and robust
regulatory frameworks on campaign financing in Kenya.

Yours sincerely, &
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Betty Sungura-Nyabuto, MBS
COMMISSION SECRETARY/ CEQ
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SUBMISSIONS ON_THE ELECTION CAMPAIGN _FINANCING (AMENDMENT) BILL
(NATIONAL ASSEMBLY BILL NO. 37 OF 2021) AND THE ELECTIONS (AMENDMENT)
BILL NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

Your letter dated 18t November, 2021 requesting submission of comments on the above
legislative proposals refers.

The Kenya Law Reform Commission makes the following suggestions and proposals in

relation to the proposed amendments:

Provision of the draft Bill

Suggestion and the rationale

Proposed amendment

Amendment of section 2
of the Election Campaign
Financing Act (the Act) by
deleting the definition of
the expression
“expenditure commitiee”

This  suggestion s proper
since the subsequent
amendments seek to repeal
the provisions relating to the
establishment of the
expenditure committee.
However, it would be good
if all related terms are also
deleted since they suffer the
same fate.

Delete the definitions of the
terms “expenditure account”
and “expenditure report”

Deletion of sections 7/ to
10 the Act.

The  sections relate to
establishment of expenditure
committees and expenditure
reports for political parties,
independent candidates and
referenda. If the policy is to
do away  with these
committees, it is necessary to
remove all references to the
committees in the Act.

3. Section 6 of the principal
Act is amended—

Amend section 6 of the Act
to remove all references to
the committees.

It is proposed that the
following section be inserted
in the Bill as the new clause
3:

(a) in subsection (1) by—

(i) deleting paragraphs (c)
and substituting
therefor “(c) an agent
of a political party”;-

(ii) deleting paragraph
(d) and substituting
therefor (d) an agent |
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of a referendum
committee”;
(b) by deleting subsection
(2%
(c) by deleting subsection
(3)s
(d) by deleting subsection
(6); and
(e) by deleting subsection 7.

Amendment of section 16
of the Act

The proposed amendment
simplifies the requirements
for disclosure of funds. |

No proposed changes

Amendment of section 17
of the Act by repealing it.

Section 17 deals with surplus
campaign funds. lts repeal
therefore leaves a gapron
how surplus campaign fgnds
will be accounted for; ithis
leaves room for abuse jand

money laundering. ‘

The intention of Article 88
(4) (i) of the Constitution is
to give the IEBC the mandate
and responsibility to regulate
the amount of money that
may be spent by or on behalf
of a candidate or a political

party.

Amendment of section 21
of the Act by repealing it.

Deals with dispute resolu;tion
and gives the IEBC powers to
punish errant candidates or

political parties. ;

No proposed changes

Amendment of section 25
of the Act by repealing it.

Deals with registration |and

dissolution of expenditure
|

committees i

No proposed changes

Amendment of section 26
of the Act.

Enhances clarity

No proposed changes

Amendment of section 28
of the Act by repealing it.

This s the
proposed repeal of section
21.

flowing from

No proposed changes

Amendment of section 29
of the Act by providing
for powers to prescribe
audit
accounts and procedure

manner of of
for claims objecting any

matter under the Act.

Since the Commission |shall
have powers to prescribe
manner of audit of accounts,
it may not be necessary to

retain section 27 of the Act

which provides that| the
Auditor-General to audit
accounts relating to

campaign éxpenses.

Repeal section 27.




NB: The proposed single amendment to section 34 of the Elections Act is in our view
proper and we have no further additions to make.

We seek your indulgence for submitting our comments later than the required date of 17t
December, 2021. Thank you for your continued support and cooperation.

/") -
Yours A’w C,L‘\SZ’K’\(,

N,

/7

Joash Dache, MBS
SECRETARY/CEO
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Our Ref: COG/6/11 Vol. 3 (37)
31 January, 2022
Mr. Michael Sialai, EBS
Clerk of the Mational Assembly
Clerk’s Chambers
Parliament Building
NAIROBI N

g o s\ ay KR
Dear :
INVITATION TO A PUBLIC HEARING ON THE ELECTION CAMPAIGN FINANCING
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 37 OF 2021) AND THE ELECTIONS
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILLNO. 41 OF 2021)
This has reference to the above matter and to your letter dated 26th January, 2022 under Ref:
KNA/DAA&OSC/CIOC/2022(1).
We have reviewed the two Biils and wish to state that in cur view the legislative proposals
therein are not contentious and we therefore support the Bills.
Please accept assurance of our highest esteem and consideration.
Yours S xvt,\::) ;
Mary Mwiti
Chief Executive Officer
INAT OMAL Acorinara] §
| xS :
Tr—— = - 48 Governments, 1 Nation |
e ——
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Dear

INVITATION TO A PUBLIC HEARING ON THE ELECTION CAMPAIGN FINANCING
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 37 OF 2021) AND THE ELECTIONS
(AMENDMENT) BILL (NATIONAL ASSEMBLY BILL NO. 41 OF 2021)

This has reference to the above matter and to your letter dated 26 January, 2022 under Ref:
KNA/DAA&OSC/CIOC[2022(1).

We have reviewed the two Bills and wish to state that in our view the legislative proposals
therein are not contentious and we therefore support the Bills.

Please accept assurance of our highest esteem and consideration.

Yours S—A’\ Dadas LJ !

Mary Mwiti
Chief Executjve Officer
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INTER-RELIGIOUS COUNCIL o KENYA

P.0. BOX 6352, 00200 Nairobi, Kenya Tel: +254 716 514 076, +254 736 420 114
Email: info@irck.or.ke www.interreligiouscouncil.or.ke

MEMORANDUM
TO
THE NATIONAL ASSEMBLY

ON

THE ELECTION CAMPAIGN FINANCING AMENDMENT BILL 2021.

ISTFEBRUARY 2022






The Election Campaign Financing Amendment Bill of 2021

A. Introduction

Inter-Religious Council of Kenya (IRCK) appreciates the opportunity to present this
memorandum making input on the Election Campaign Financing Amendment Bill of 2021.
This follows the publication of the call for public participation in line with Article 118(1)(b) of
the Constitution of Kenya 2010. The undersigned, on their own behalf and on behalf of the
endorsing institutions that have congregated under the umbrella name IRCK submit this
memorandum in this regard.

B. IRCK

The Inter-Religious Council of Kenya (IRCK) is the national coalition of the main faith
communities in Kenya. Established as a Society under the Societies Act, IRCK is purposed on
the harnessing the spiritual, moral and social resources of religious leaders and their
communities for peaceful coexistence and interreligious harmony in the country and to address
the social, economic and justice issues affecting Kenyans. '

C. General Comments

Campaign finance issues have a significant impact on the quality of elections. Without
adequate financing, candidates and parties have little chance of campaigning effectively or
conveying their messages to voters. At the same time, state authorities and citizens have a
legitimate interest in ensuring that the campaign finance system is equitable, transparent and
limits the potential for corruption. So, campaign finance regulations must balance two needs:
on the one hand, the need to respect freedom of expression and, on the other, the need to ensure
a fair electoral process.

We are concerned that the proposed amendments seem to water down the oversight on
campaign finances by doing away with the requirements for campaign finance committees,
complaints resolution, disclosure of source of funds and audit of accounts. This is against the
backdrop of the rejection of the Campaign Finance Regulations gazetted by-the IEBC. It is
worrying that since the passage of the Election Campaign Finance Act in 2013 it has not been
applied at any election. For a truly level playing field in elections it is imperative that the
campaign finance system is equitable and transparent, and limits the potential for corruption of
the democratic process.

The proposals contained in this memorandum have been drawn from broad consensus arrived
at following consultative meetings with our members.






D. SPECIFIC COMMENTS ON THE ELECTION CAMPAIGN FINANCING

AMENDMENT BILL OF 2021

Provisions in the Bill

Stakeholder Proposal

Rationale

Clause 2: Proposes the repeal of
the definition of “expenditure
committee”

Retain the definition.

Expenditure committees are crucial
for two reasons:

1. Ittakes pressure off the party
and the candidate. The need
to ensure availability of
funds and how it is expended
is left to a committee,
leaving the party and the
candidate free to participate
in the elections.

2. It enables supervision and
oversight of  campaign
expenses and may lead to
less wastage and savings for
the candidate. Oversight
ensures sources of funds are
legitimate and legal, ensures
proper records are kept, and
ensures the candidate and
party abide by all laws and
regulations.

Clause 3: Proposes repeal of
section 7 which requires political
parties to establish expenditure
committees.

Retain Section 7

Expenditure committees help political
parties to manage their campaign
expenses and ensure compliance with
laws and regulations. This will
improve accountability and
transparency.

Campaign financing refers to all
contributions and expenses, monetary
and in-kind, made to and incurred by
political parties and candidates for
electoral purposes. Such activities
could include, for example, renting
temporary offices and hiring staff,
paying for campaign-related
communications and  transport,
holding electoral rallies, conducting
door-to-door campaigning,
production of campaign materials and
campaign advertising in mass media.

To ensure a transparent and fair
campaign finance system, campaign
finance must be distinguished from
political ~party financing which
encompasses monetary and in-kind
contributions to and  eéxpenses

3







incurred by political parties in their
routine activities. The expenditure
committees with separate accounts is
the best way to achieve this.

Cilause 4: Proposes repeal of
section which requires
independent candidates to
establish expenditure committees.

Retain Section 8

Expenditure committees help
candidates to manage their campaign
expenses and ensure compliance with
laws and regulations.

This will improve accountability and
transparency.

Clause 5: Proposes repeal of
Section 9 of the Act which
provides for the establishment of
referendum expenditure
committees.

Retain Section 9.

Expenditure committees helps in the
management of campaign expenses
and ensures compliance with laws and
regulations.

This will improve accountability and
transparency.

Za
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Clause 6: Proposes repeal of
Section 10 of the Act which
provides for

10 (1)(a) which
preliminary reports within 21 days of party
primaries from each candidate.

Delete Section

Retain the rest of Section 10.

The post party primaries period is a
very hectic period for candidates, as
they are actively campaigning. The
requirement to submit accounts
within 21 days of the party primaries
is too tedious and does not add much
value. The requirement to submit a
final report three months after the
elections is sufficient.

It is important for transparency and
accountability  to  require  all
candidates and political parties to
submit reports of their expenses and
source of funds. This will reduce
corruption, and ensure that the
legitimacy of campaign funds.

Clause 7: Proposes repeal of parts
of Section 16 that provides for
disclosure of funds to do away
with:

* Issuing of a receipt for
any contributions over
20,000/- Kenya shillings.

* Maintaining records of
any fundraisers  held
including date, venue and
total sum collected.

¢ The provision that the
information provided can
be revealed where a
complaint is raised.

Retain Section 16 in entirety.

Issuing of receipts for money is a
useful accounting mechanism, and
helps with tracking donations or
alleged contributions.

Maintaining records of fundraisers is
a useful tool for promoting
accountability and transparency.

Where a complaint is raised, it is
imperative that disclosure.
Confidentiality cannot apply in such
circumstances.







Clause 8: Proposes repeal of
Section 17 which provides for
surrender of surplus campaign
funds to the political party to be
used in promoting SIGs and in the
case of an independent candidate
to a charity of their choice. The
section includes reporting
obligations to the Commission on
the amount of the surplus funds,
and action taken.

Retain Section 17

Money raised for campaigns is not for
profit or personal gain, and must not
be retained by the candidate. It is
therefore crucial and good citizenship
to ensure that any surplus funds are
deployed towards common good.

Clause 9: Proposes repeal of
Section 21 of the Act which
provides for dispute resolution.

Retain Section 21

The section provides a process for
resolving any disputes and gives
powers to the Commission to hear and
determine disputes.

This is very progressive as it provides
a quick, cost-effective and speedy
process for resolving any disputes.
Court processes are usually slow and
costly.

Deleting the section leaves
complainants at the mercy of the
courts. It is vital that complainants
have the option to approach the
commission to handle disputes. This
will be a quasi-judicial process, less
formal and less tedious.

Clause 10: Proposes repeal of
Section 25 of the Act which
provides for registration and
dissolution of expenditure
committees.

Retain Section 25.

Follows from proposals above for
retaining expenditure committees.

Clause 11: Proposes amendment
of Section 26(3) to include the
wording “if required by the
commission” immediately after the
word shall.

Retain the section as is.

The amended section would read as
below.

A request for information referred to
under subsection (2), shall if required
by the Commission be subject to
confidentiality requirements of the
Commission.

Subsection (2) provides that a person
or entity can ask for information, and
subsection (3) qualifies that the
information shall be subject to the
confidentiality ~ rules  of  the
Commission.

The proposed amendment does not
add any value to the overall intention
of the section. It causes confusion as
to the intention of the drafter. The
amendment should be excluded.







Clause 12: Proposes repeal of
Section 27 of the Act that provides
that the Auditor General may on
request of the Commission audit
accounts of any political party,
candidate or referendum
committee.

Retain Section 27.

One of the main purposes of campaign
financing legislation is to improve
accountability and’ transparency in
elections, and to reduce corruption
and use of illicit funds in elections.

Audit is a key component of
oversighting  accounts, and s
therefore crucial in enabling the Act
achieve one of its over-arching goals.

Ciause 13: Proposes repeal of
Section 28 of the Act which
provides for who may file claims
and objections under the Act, and
the time limits for disposing of the
same.

Retain Section 28

This follows from the suggestion
above to retain the dispute resolution
clause.

The section requires claims to be
determined within 14 days. This is
beneficial to the candidates or
political parties as they shall be rid of
the complaint timeously;

The section should be retained as it
clarifies who may lodge a complaint
and provides timelines for concluding
the complaint.

Clause 14: Provides  for
amendment to Section 29 to
include the following two new sub-
clauses:

prescribe the manner of audit of
accounts relating to the campaign
expenses of a candidate, a political
party or a referendum committee;

prescribe the procedure for claims
objecting to any matter related to
campaign finance expenditures
submitted by a candidate, political
party or a referendum committee;

We support the proposed amendments.

E. CONCLUSION

Honourable Chairman, it is now our request to the Committee that these proposals be

considered urgently

before enactment of the law.

For Inter-Religious Council of Kenya

o - e

- o

Rev. Fr. joseph Mutie

Chairman







T RT ATIw A ] Ees i i RTIROCEES OF KENY/
o = AR I SRS N I W A LT T 5 A f% 5“5‘111. rn ] {}334 }XEN XA

& féﬁl Al d e DB v g . SO e v G Anein el D84 20 270 249 TeH0s 4 o L
r s -y e ot . - - = . & i ' £
Q721-aak>" 7. (71~ €d 070 w0 YT okl osorhostr eckoory Wb wweneck ory

GEVERAL SECRETARIAT

MEMORANDUM BY THE NATIONAL COUNCIL OF CHURCHES OF
KENYA TO THE NATIONAL ASSEMBLY ON THE ELECTION CAMPAIGN
FINANCING (AMENDMENT) BILL 2021

JANUARY 2022

Michael R Sialai, CBS

Clerk of the National Assembly
P. O. Box 41842, 060100
NAIROBI

i. Preamble

The National Council of Churches of Kenya (NCCK) is a committed promoter of
constitutionalism and the rule of law, and has been a lead actor in this sector for more
than 100 years. Besides fighting for the rights of workers and opposing the conscription
of boys, the NCCK in the early days was a key driver in the formulation of the
Devonshire White Paper. In the leadup to independence, the NCCK made contribution
to and supported the drafting of the Constitution. From the early 1980s, the NCCK
strongly championed for constitutional review when few other institutions could voice
the interests of the citizens. Upon promulgation of the Constitution of Kenya 2010, the
NCCK alongside other faith institutions committed to support its implementation and
to continue advocating for good governance, peace and cohesion in the country.

The NCCK therefore appreciates the role of the Legislature (National Assembly, Senate
and County Assemblies) in formulating and enacting legislation that give effect to the
provisions of the Constitution of Kenya 2010. We are therefore pleased to submit the
following views on the Election Campaign Financing (Amendment) Bill 2021 currently
being considered by the Honorable Memobers.

2. Background

The NCCK recognizes that campaign financing plays a major role in the quality of
elections and democratization of the country. Whereas candidates and parties have
limited capacity to campaign effectively without adequate funding, they nonetheless



have a responsibility to account for such funds to ensure traLsparency and forestall

corruption. Campaign financing regulations are therefore req'ired to ensure balance,

equitability and freedom of expression. }
x

The NCCK is therefore concerned that the Campaign Financing (Amendment) Bill
2021 will ostensibly water down the oversight on campaign fina ncing. This is especially
5o in consideration that the Bill is being debated against a background of rejection of
the Campaign Financing Regulations by the National Assembly in August 2021.

Further, it is a concern to the NCCK, and all Kenyans, that the Election Campaigning
Act has not been applied in any elections despite having been passed in 2013. It critical
that the Campaign Financing system be operationalized to limit the potential for

corruption in the democratic process.

3. Recommendation on the Election Campaign Financing (Amendment) Bill

2021
[n view of the foregoing, the NCCK has undertaken extensive consultations and
recommends the following amendments on the Election Campaign Financing
(Amendment) Bill 2021.

ﬁ’rovisions in the Bill Stakeholder Proposal Rationale
Clause 2: Proposes the | Retain the detinition Expenditure Committees are crucial for
repeal of the definition of two rbasons:
“expenditure committee” 1. It takes pressure off the party and

the candidate. The need to
" ensure availability of funds and
how it is expended is left to a
committee, leaving the party and
the candidate free to participate
in the elections.

2] It enables supervision and
oversight of campaign expenses
and may lead to less wastage and
savings for the candidate.
Oversight ensures SOuUIces of |
funds are legitimate and legal,
ensures proper. records are kept,
and ensures the candidate and




party abide by all laws and
regulations.

Clause 3: Proposes repeal
of Section 7 which
requires political parties to
establish Expenditure
Committees

Retain Section 7

Expenditure Committees help political
parties tc manage their campaign
expenses and ensure compliance with
laws and regulations. This will improve
accountability and transparency.

Campaign financing refers to all
contributions and expenses, monetary
and in-kind, made to and incurred by
political parties and candidates for
electoral purposes. Such activities
could include, for example, renting
temporary offices and hiring staff,
paying for campaign-related
cominunications and transport, holding
electoral rallies, conducting door-to-
door campaigning, production of
campaign materials and campaign
advertising in mass media.

To ensure a iransparent and fair
campaign finance system, campaign
finance must be distinguished from
political  party financing  which
encompasses monetary and in-kind
contributions to and expenses incurred
by political parties in their routine
activities. The expenditure committees
with separate accounts is the best way
to achieve this.

Ciause 4: Proposes repeal
of Section § which
requires independent
candidates to establish
Expenditure Committees

Retain Section 8

Expenditure committees help
candidates to manage their campaign
expenses and ensure compliance with
laws and regulations.

This will improve accountability and
fransparency.

Clause 5: Proposes repeal
of Section 9 of the Act
which provides for the
establishment of
referendum  Expenditure
Committees

Retain Section 9

Expenditure Committees helps in the
management of campaign expenses and
ensures compliance with laws and
regulations.




This will improve accountability and
transparency.

Clause 6: Proposes repeal
of Section 10 of the Act
which  provides  for
submission of expenditure
reports

Delete Section 10 (1)(a) which
requires preliminary reports
within 21 days of party
primaries from each candidate.

Retain the rest of Section 10.

The post party primaries period is a
very hgcnc period for candidates, as
they are actively campaigning. The
requirement to submit accounts within
21 dayf of the party primaries is t00
tedious‘ and does not add much value.
The requxrement to submit a final report
three months after the elections 1s
sufﬁme‘m

It is 1mportar1t for transparency and
accoun*tabmty to require all candidates
and po}mcal parties to submit reports of
their expenses and source of funds. This
will reduce corruption, and ensure that

the leg timacy of campaign funds.

Clause 7: Proposes repeal
of parts of Section 16 and
introduces new

Retain Section 16 in entirety

Issumg of receipts for money is a useful
accountmg mechanism, and helps with
trackmo donations  or  alleged
contrib;utions.

Maintaining records of fundraisers is a
useful tool for promoting accountability
and transparency.

Where a complaint is raised, it is
imperative that disclosure is made.
Confidentiality cannot apply in such
circumstances.

Clause 8: Proposes repeal
of Section 17 which
provides for surrender of
surplus campaign funds to
the political party to be
used in promoting SIGs
and in the case of an
independent candidate to a
charity of their choice.

The section includes
reporting obligations to
the Commission on the
amount of the surplus

| funds, and action taken.

Retain Section 17

Mone} raised for campaigns is not for
profit or personal gain, and must not be
retained by the candidate. It is therefore
crucml and good citizenship to ensurc
that qny surplus funds are deployed
towards common good.




Clause 9: Proposes repeal
of Section 21 of the Act
which provides for dispute
resolution.

Retain Section 21

The section provides a process for
resolving any disputes dand gives
powers to the Commission to hear and
determine disputes.

This is very progressive as it provides a
quick, cost-effective and speedy
process for resolving any disputes.
Court processes are usually slow and
costly.

Deleting the section leaves
complainants at the meicy of the courts.
It is vital that complainants have the
option to approach the commission to
handle disputes. This will be a quasi-
judicial process, less formal and less
tedious.

Clause 18: Proposes
repeal of Section 25 of the
Act which provides for
registration and
dissolution of Expenditure
Comumnittees

Retain Section 23

Follows from proposals above for
retaining Expenditure Committees

Clause i1;
amendment of Section
26(3) to include the
wording “if required by the
commission” immediately
after the word shall.

Proposes

Retain the section as is

The amended section would read as
below:

A request for information referred to
under subsection (2), shall if required
by ithe Conumission, be subject to
confidentiality requirements of the
Commission.

Subsection (2) provides that a person or
entity can ask for information, and
subsection (3) qualifies that the
information shall be subject to the
confidentiality rules of the
Commission.

The proposed amendment does not add
any value to the overall intention of the
section. It causes confusion as to the
intention of the drafter. The amendment
should be excluded.

w
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Clause 12:  Proposes
repeal of Section 27 of the
Act that provides that the
Auditor General may on
request of the Commission
audit accounts of any
political party, candidate
or referendum committee.

Retain Section 27

One of!the main purposes of campaign
financing legislation is to improve
accountability and transparency In
elections, and to reduce corruption and

. : .
use of illicit funds in elections.

|
o
Audit | is a key component of

oversighting accounts, and is therefore
crucial!in enabling the Act achieve one
of its over-arching goals.

Clause 13:  Proposes
repeal of Section 28 of the
Act which provides for
who may file claims and
objections under the Act,
and the time limits for
disposing of the same.

Retain Section 28

This follows from the suggestion above
to retaiLn the dispute resolution clause.

Lo . :
The section requires claims to be

determ'ined within 14 days. This is

beneficial to the candidates or political
parties as they shall be rid of the

complaint timeously.

The sei:ction should be retained as it

clarifies who may lodge a complaint
and provides timelines for concluding
the complaint.

Clause 14: Provides for
amendment to Section 29
to include the following
two new sub-clauses:

prescribe the manner of
audit of accounts relating
to the campaign expenses
of a candidate, a political
party or a referendum
committee;

prescribe the procedure
for claims objecting to any
matter related to campaign
finance expenditures
submitted by a candidate,
political party or a
referendum committee;

We support the

amendments.

proposed

The sclause provides for audit
mechanism for political parties which is

good tibr Kenya.

E
l
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4, Conclusion

In conclusion, we in in the NCCK urge the National Assembly to amend the Election
Campaign Financing (Amendment) Bill 2021 as per the matrix above. It is prudent that
the primary Act is not watered down to ensure transparency and protection of the
democratic dispensation of the country.

On our part, we remain committed to supporting the implementation of the Constitution
of Kenya 2010 and promoting constitutionalism and rule of law.

Signed on this 31% day of January 2022 at Jumuia Place, Nairobi, on behalf of the
Member Churches and Organizations (attached) of the National Council of Churches of
Kenya:

N
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Rev! Canon Chris Kinyanjui
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NCCK MEMBER CHURCHES

1. Africa Brotherhood Church

2. African Christian Churches and
Schools

3. African Church of the Holy
Spirit

4. African Independent Pentecostal
Church of Africa

3. African Interior Church

6. African Israel Niveneh Church

s African Orthodox Church of
Kenya

8. Anglican Church of Kenya

9. Church of Africa Sinai Mission

10.  Church of Christ in Africa

11. Church of God East Africa

12.  Coptic Orthodox Church

13.  Episcopal Church of Africa

14. Evangelical Lutheran Church of
Kenya

15. Free Methodist Church in Kenya

16. Free Pentecostal Fellowship in
Kenya

17. Friends Church in Kenya

18.  Full Gospel Churches of Kenya

19. Kenya Assemblies of God

20. Kenya Evangelical Lutheran
Church

21.  Kenya Mennonite Church

22.  Lyahuka Church of East Africa

23.  Maranatha Faith Assemblies

24. | Methodist Church in Kenya

75 National Independent Church of
Africa

26.  Overcoming Faith Center
Church of Kenya

27.  Pentecostal Evangelical
Fellowship of Africa

a

28.

29.
30.
31.
32

Presbyterian Church of East
Africa
Reformed Church of East Africa
Salvation Army

Scriptural Holiness Mission
Zion Harvest Mission

NCCK ASSOCIATE MEMBERS

L
2

(U]

AN W B

9

10.
11.
12,

18,

Bible Society of Kenya
ChristianL Churches Education
Association

Christian Health Association of
Kenya

Christian Hostels Fellowship
Fellowsl’ilip of Christian Unions
Kenya Ecumenical Church Loan
Fund

Kenya Students Christian
Fellowsbip

Kenya United Independent
Churche}s ‘

Public L‘raw Institute

Scripture Union

St Pauls| University

Young Mens Christian
Association

Young Womens Christian
Associa!tion

NCCK FRATERNAL MEMBERS

.b'\»bbdl\)b—-

African Evangelistic Enterprise
Daystar University

Trans World Radio

Trinity Fellowship

World Vision
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GENER AL SECRETIAORIAT

MEMORANDUM BY THE NATIONAL COUNCIL OF CHURCHES OF
KENYA TO THE NATIONAL ASSEMBLY ON THE ELECTIONS
{(AMENDMENT) BILL 2021

JANUARY 2022

Michael R Sialai, CBS

Clerk of the National Assembly
P. O. Box 41842, 00100
NAIROBI

i. Preamble

The National Council of Churches of Kenya (NCCK) is a committed promoter of
constitutionalism and the rule of law, and has been a lead actor in this sector for more
than 100 years. Besides fighting for the rights of workers and opposing the conscription
of boys, the NCCK in the early days was a key driver in the formulation of the
Devonshire White Paper. In the leadup to independence, the NCCK made contribution
to and supported the drafting of the Constitution. From the early 1980s, the NCCK
strongly championed for constitutional review when few other institutions could voice
the interests of the citizens. Upon promulgation of the Constitution of Kenya 2010, the
NCCK alongside other faith institutions committed to support its implementation and
to continue advocating for good governance, peace and cohesion in the country.

The NCCK therefore appreciates the role of the Legislature (INational Assembly, Senate
and County Assemblies) in formulating and enacting legislation that give effect to the
provisions of the Constitution of Kenya 2010. We are therefore pleased to submit the
following views on the Elections (Amendment) Bill 2021 currently being considered
by the Honorable Members.

2. Background

The NCCK appreciates that nomination to the County Assembly, provided for in Article
177 of the Constitution of Kenya 2010, contributes to democracy in Kenya. The
Elections Act provides qualifications for persons nominated.

1
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The Elections (Amendment) Bill 2021 1s intended to amend the Elections Act by
introducing registration as a voter within the county as a basis for nomination.

3 Recommendation on the Elections (Amendment) Bill 2021
In view of the foregoing, the NCCK recommends that the Elections (Amendment) Bill
2021 be adopted.

After broad consultations, the NCCK finds that the requirement that a person nominated

to a County Assembly be registered as a voter within that cov‘Tmty is prudent. This is
because it will ensure that a person nominated to a County Assembly is already invested

in that county. ‘

4. Conclusion
In conclusion, we in in the NCCK urge the National Assembly to pass the Elections
(Amendment) Bill 2021.

On our part, we remain committed to supporting the implementation of the Constitution
of Kenya 2010 and promoting constitutionalism and rule of law.

Signed on this 31* day of January 2022 at Jumuia Place, Nairobi, on behalf of the
Member Churches and Organizations (attached) of the National Council of Churches of

Kenya:
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Réy. Canon Chris Kinyanjui
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