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CHAIRPERSON'S FOREWORD

The Bill proposes to amend the Registration of Documents Act; the Land Control Act, the Land
Registration Act, 2012, the Land Act, 2012, Community Land Act, 2016 and the Sectional Properties

Act, 2020 as follows-

Registration of Documents Act

The Bill secks to wter-alia amend the Registration of Documents Act by decentralizing land
registries for registration of documents across the country as opposed to when such services were
only available in Nairobi and Mombasa, and align the Registration of Documents Act to the

Constitution of Kenya, 2010.

The Land Control Act

The Bill seeks to reconstitute and align land control boards according to the Constitution of Kenya,
2010, new governance structure and enable granting consents to transact in agricultural land within
the paradigms of Article 65 of the Constitution which allows non-citizens to own land on leasehold
terms not exceeding 99 vears, as opposed to when their ownership could only be permitted by the

President.

The Land Registration Act, 2012
The Bill seeks to streamline registration of long term leases within the provisions of the Sectional
Properties Act, 2020 and also to widen the scope under which the registrar can revoke a title obtained

through fraud by the proprictor.

The Land Act, 2012

The Bill seeks to amend the Land Act by giving clarity as to what it means by allocation of public
land and the respective roles played by the National and County government as opposed to the
National Land Commission and to separate the roles of renewal and extension of leases and
respectively assigning them to the National Land Commission and the Cabinet Secretary. The Bill
also seeks to provide for the periodical review of rent and the valuation of land for rent every ten
years to be in tandem with the current property values, vest upon the Cabinet Secretary, the mandate
of handling compulsory land acquisition, eliminate conflict of interest likely to occur when one entity
is involved in the valuation process and at the same time making compensation payments and
climmate delay in acquiring land since the acquiring public body has direct control in making
compensation payments as opposed to when funds were being transferred to the Commission and

establish the Land Acquisition Committee to replace of the Land Acquisition T'ribunal.

The Community Land Act, 2016
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seeks to amend the Community Land Act to allow the Cabinet Secretary to complete pending

adjudichtion programmes under the Land Adjudication Act beyond the 2 year period permitted by

the Community land Act.

The Sectional Properties Act, 2020

The Bill seeks to amend the Sectional Properties Act to widen the scope of the Sectional Properties

include phased developments, introduce a second tier corporation known as Umbrella

Corpordtion to deal with management issues associated with a big or mixed use sectional

development.

I was read a First Time in the House on Thursday, 7" December, 2023 and thereafter

committed to the Departmental Committee on Lands for review and repowering to the House in line

tional Assembly Standing Order 127.

Article 18 (1b) of the Constitution of Kenya and National Assembly Standing Order 127 (3) require

Parliament and its Committees for facilitate public participation and mvolvement in the law-making

[n fulfilment of this requirement, the Committee put in an advertisement in the print media

ecember 2023, inviting the public to submit memoranda on the Bill.

By clos¢ of business on Thursday, 28" December, 2023, the Committee had received submissions

rom thie National Land Commission, the State Department for Lands and Physical Planning, the

ion of Licensed Land Surveyors of Kenya (ALLSK), the Institution of Surveyors of Kenya

yuta Mutua and Land Development and Governance Institute all of which are contained in

his Rdport. The Committee thereafter considered the Report of the Bill and made various

ions and recommendations as indicated in this Report.

nmittee appreciates the support accorded to the Committee in considering the Bill by the

the Clerk and the participation of the Honorable Members of the Committee and finally the

Commiftee Secretariat for their exemplary performance in the provision of technical and logistical

The Committee is also grateful to various stakeholders for their submissions and

nput \\'rich gave the Committee the much-needed insights in relation to the Bill.

flon. Jaash Nyamache Nyamoko, HSC, MP

Chairp

Report of

rson, Departmental Committee on Lands
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PART I

1.0 PREFACE
-
. -
1.1 Introduction
1.2 Legal Provision on Public Participation
L]
1. Article 118 (1) (b) of the Constitution of Kenya provides as follows —
“Parliament shall facilitate public participation and involvement in the legislative and other business
of Parliament and its Commultees.”
2. Standing Order 127(3) provides that —
“The Departmental Committee to which a Bull is commutted shall facilitate public participation on the
Bl through an appropriate mechanism, including—
(a) nviting submission of memoranda;
(b) holding public hearings;
(¢) consulting relevant stakeholders in a sector; and
(d) Consulting experts on technical subjects.
3. Standing Order 127(3A) further provides that—
“T'he Departmental Committee shall take into account the views and recommendations of the public
under paragraph (3) i s report to the House.”
~ . . . - . .

a) Methodology used by the Committee in Public Participation )

4. The Land Laws (Amendment) Bill No. 2 of 2023 was read a First T'ime on Thursday 7% December «
2023 and thereafter committed to the Departmental Committee on Lands for consideration and 1
reporting to the House.

5. Pursuant to Article 2 of the Constitution and National Assembly Standing Order 127(3), the
Committee through local daily newspapers of Monday, 9" December, 2023 published an
advertisement inviting the public to submit memoranda. Further, vide letters dated Thursday
25t January, 2024, the Committee invited various stakeholders to submit memoranda on the Bill.

6. By close of business on 28" December, 2023, the Committee received memoranda from the
National Land Commission, the State Department for Lands and Physical Planning, the
Association of Licensed Land Surveyors of Kenya (ALLSK), the Institution of Surveyors of
Kenya, Mr. Laibuta Mutua and Land Development and Land Development Governance Institute.

7. The Report contains an analysis of the public submissions on the Bill, written submission received
from the public noting general comments in support or against the amendments and the list of
institutions that submitted their memoranda.

b) Mandate of the Committee

8. The Departmental Committee on Lands is one of the Departmental Committees of the National
Assembly established under Standmg Order 216 whose mandates pursuant to the Standing Order
216 (5) are as follows: L]

£

6
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To investigate, inquire into, and report on all matters relating to the mandate, management,
activities, administration, operations and estimates of the assigned ministries and departments;
To study the programmes and policy objectives of ministries and departments and the
e[fectrveness of the implementation;

on a quarterly basts, monitor and report on the implementation of the national budget in respect
of its mandate;

To study and review all legislation referred to i;

To study, assess and analvze the relative success of the ministries and departments as measured
by the results obtained as compared with thewr stated objectives;

To tnvestigate and iquire into all matters relating to the assigned ministries and departments
as they may deem necessary, and as may be referred to them by the House;

To vet and report on all appointments where the Constitution or any law requires the National
Assembly to approve, except those under Standing Order 201 (Commuttee on Appointments);
To examine trealies, agreements, and convenlions.

To make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation.

To consider reports of Commussions and Independent Offices submutted to the House pursuant
to the provisions of Article 254 of the Constitution; and

To examme any questions rarsed by Members on a matter within its mandate.

rcts under the Committee

n accordance with the Second Schedule of the Standing Orders, the Committee is mandated
o consider matters in relation to the subject of lands and settlement.

In executing its mandate, the Committee oversees the Ministry of Lands and the National
sand Commission.

bership of the Committee

I'he Departmental Committee on Lands comprises of the following Members-

Chairperson
Hon. Joash Nyamache Nyamoko, M.P
North Mugirango Constituency
UDA

Vice-Chairperson
Hon. Jayne Kihara, MP
Naivasha Constituency

UDA
Hon. Lu'h;wl Kaki Nyamai, MP Hon. Joseph Hamish Dena, MP
Ritu §outh Constituency Nominated
Jubilee ANC
Hon. Gideon Ochanda, MP Hon. Esther M. Passaris, MP
Bonda Constituency Women Representative

Nairobi County
ODM
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Hon. Mathias Robi Nyambabe, MP
Kuria West Constituency
UDA

Hon. George Koimburi, MP
Juja Constituency
UDA

Hon. Paul Ratana, MP
Raloleni Constituency
ODM

Hon. Josses Lelmengit, MP
Emgwen Constituency
UDA

Hon. Gachoki Gitari, MP?
Kirinyaga Central Constituency

UDA

e. Committee Secretariat

Hon. Ali Wario Guyo, MP
Garsen Constituency

ODM

Hon. Omar Mwinyi, MP
Changamwe Constituency
ODM

[Hon. Thaddeus Nzambia, M.P.
Kilome Constituency
WIPER

Hon. Anthony Kenga Mupe, MP?
Rabai Constituency
PAA

12, The Committee secretariat is composed of the following technical staff;

Mr. Joshua Ondan

Clerk Assistant 1/ Lead Clerk

Mr. Binensa Mabungu
Clerk Assistant 111

Ms. Noelle (‘ht‘]:i}_{;ll
Media Relations Officer

Ms. Brenda Michira

Research Assistant 111

Report of the Departmental Committee on Land Laws (Amendment) (No. 2) Bill (National Assembly Bill No 76 of 2023)
! / :

Mr. Sidney Lugaga
Senior Legal Counsel

Ms. Nancy Chamunga
Fiscal Analyst 111

Mr. Yeziel Jillo

Serjeant-at-Arms
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PART II

2.0 OVERVIEW OF THE BILL

. I'he Land Laws (Amendment) No.2 Bill, 2023 is a government Bill, sponsored by Hon. Kimani

chungwah, Leader of Majority. The Bill was published on 6" December, 2023, read for the
irst time on Thursday 7% December 2023 and committed to the Departmental Committee

bn Lands for consideration and reporting to the House.

ct of the Bill

istration of Documents Act

4. The Bill seeks to iter-alia amend the Registration of Documents Act by decentralizing land

Fegistries for registration of documents across the country as opposed to when such services
vere only available in Nairobi and Mombasa, and align the Registration of Documents Act

o the Constitution of Renya, 2010.

The Land Control Act

I'he Bill seeks to reconstitute and align land control boards according to the Constitution of
Kenya, 2010 new governance structure and enable granting of consents to transact in
agricultural land within the paradigms of Article 65 of the Constitution which allows non-
itizens to own land on leasehold terms not exceeding 99 years, as opposed to when their

L)\\'nership could only be permitted by the President.

Th1 Land Registration Act, 201¢

I'he Bill seeks to streamline registration of long term leases within the provisions of the
Sectional Properties Act, 2020 and to also widen the scope under which the registrar can

‘evoke a title obtained through fraud by the proprietor.

Theé Land Act, 2012

I'he Bill seeks to amend the Land Act by giving clarity as to what it means by allocation of
ublic land and the respective roles played by the National and County government as
pposed to the National Land Commission and to separate the roles of renewal and extension
of leases and respectively assigning them to the National Land Commission and the Cabinet
Secretary. The Bill also seeks to provide for the periodical review of rent and valuation of land
or rent after every ten years to be in tandem with the current property values, vest upon the

Cabinet Secretary, the mandate of handling compulsory land acquisition, eliminate conflict of

9
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PART 111

SUBMISSIONS BY STAKEHOLDERS ON THE LAND LAWS (AMENDMENT) BILL
NATIONAL ASSEMBLY BILL NO. 76 OF 2023)

3.1 SulInissi()n by the State Department for Land and Physical Planning

e Department for Lands and Physical Planning appeared before the Committee on Thursday,

1t February, 2024 and submitted as follows-

ation of Documents Act, Cap 285 (Clause 2-16)

Clauses 2-16 seeks to amend Registration of Documents Act, Cap 285 by —

1) Decentralizing land registries for registration of documents across the country as opposed
to when such services are only currently available in Nairobi and Mombasa.

b)  Aligning the Registration of Documents Act to the Constitution of Kenya, 2010.

) Recognizing only documents written in English and Kiswahili.

11) Redefining the term registrar to mean any registrar designated as registrar of documents

in any registry.

ontrol Act, Cap 30¢ (Clause 17-42)

Clause 17-42 of the Bill seeks to amend the Land Control Act, Cap 302 to—

a) Reconstitute and align the land control boards according to the new governance
structure e, including County Governments in constitution of the Land Control
Boards.

b) Enable non-citizens to own agricultural land within the limits of Article 40 & 65 of the
Constitution which allows ownership under leasehold tenure for a term not exceeding
99 years.

¢) Introduce special land control meetings for urgent Applications.
egistration Act, 2012 (Clause 36-13)

[lause 36-43 of the bill seeks to amend the Land Registration Act, 2012 to—

a) Streamline registration of long-term leases within the provisions of the Sectional
Properties Act, 2020.

b) Widen the scope under which the registrar can alter or cancel a title obtained through
fraud by the proprietor and to reduce the notice period to 30 days from 90 days.

¢) Draw a clear-cut line when one can create interests in land by way of long-term leases
as opposed to sectional properties in an urban set-up.
Justification: Where long-term leases are created over sectional units on a

leasehold land to confer the entire leasehold without retaining reversionary

11
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interest, the registrar shall register each sectional unit and issue a certificate of

lease in accordance with the Sectional Properties Act, 2020.

Land Act, 2012 (Clause 44-78)
23. Clause 44-78 of the bill seeks to amend the Land Act, 2012 to—

a) Re-define the term “allocation of land” to mean alienation of land by either government
by way of issuance of a letter of allotment by the NLC to any person to hold the land
either under leasehold or freehold tenure;

b) Define the term “letter of allotment” to mean a written expression of ofter by the NLC
to a person who duly accepts the offer of being granted rights to hold public land in an
alienation of public land or allocation of land process.

¢) Give clarity as to what it means by allocation of public land.

d) Replace the Land Acquisition Tribunal with the Land Acquisition Committee.

e) Set out clear roles played by the National Government, County government and the
National Land Commission as far as renewal and extension of leases is concerned.

f) Assign the role of renewal of leases to the National Land Commission and that of
extension to the Cabinet Secretary.

g)  Assign to the Cabinet secretary the role of valuation services for purpose of compulsory
acquisition including conducting inquiry and making the award. Assign to the acquiring
public body the role of making compensation payments.

h) Conduct periodical review of land rent, including peppercorn land rent and valuation for
Plll'p()?\'(‘.\' ()f rent 21{‘[(’!' (‘\'('1'}' 10 _\'(’Jll'.‘\'.

i) Introduce a land levy equivalent to land rent for freehold land within the boundaries of
urban areas and cities.

The Community Land Act, 2016 (clause 79-80)
24. Clause 79 — 80 of the Bill seeks to amends the Community Land Act to

a) allow the Cabinet Secretary to complete pending and uncompleted adjudication
programmes under the Land Adjudication Act beyond the 3 year timeline set under the

Community land Act.

Sectional Properties Act, 2020 (Clause 82-86)

25, Clause 82-86 of the seeks to amend the Sectional Properties Act, 2020 to

a) Widen the scope of the Sectional Properties Act to include phased developments.

b) Introduce a second tier corporation known as Umbrella Corporation to deal with
management issues associated with a big or mixed use sectional development.

¢) Give clarity under which circumstances long-term leases issued under the LRA can

convert to sectional units under the SPA.

12
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lollows-

d) Define the term “to confer entire leasehold interest” to mean the transfer of a unit within
a building on a parcel of land held on a leasehold tenure with an unexpired residue of
the term of not less than twenty-one years, by a developer or owner without retaining

any interest including reversionary interest.

B.2 Submission by Institution of Surveyors of Kenya
[he Institution of Surveyors of Kenya appeared on Iriday, 2 February, 2024 and submitted as

rl‘he Land Control Act, Cap 302

26. Qlause 34 a) (11) of the Bill to be amended by providing that the CEECM should nominate a

Land Surveyor and a Physical Planner.

e

lustification: they recommended that the committee needs to have professionals in the

Land sector. A land Surveyor and a Physical Planner are necessary for the proper

e,

iunctioning of the Land Control Board.

7. Glause 34 b) (2)of the Bill be amended by substituting the following-

b) For public service- specify from which departments.
¢) Itis important to state the criteria for this selection.
Justification: Specify the composition of this persons otherwise the statement

appears vague. One of these ofticers should be a Land Ofticer.

The Lali(l Registration Act, No. 3 of 2012

28. (lause 10 (b) should be amended to read - The Registrar shall register long-term leases and

$sue certificates of lease if the respective interests are captured and "georeferenced" in a

section plan drawn by a "Surveyor" and approved by the Authority responsible for land
survey.
Justification: The plan should be georeferenced by a land surveyor otherwise the

Director of ‘Surveys can be compelled to authorize surveys from other quarters.

29. (Qlause +1(a) should be amended by retaining the initial provision which includes the phrase

“Georeferenced by a surveyor.”

Justification: There is need to retain the certificate of rent clearance so that it is not

dependent on the judgement by the registrar. The potential buyers have an obligation
o ensure the property is up to date in terms of rent and rates payments. In any case, if’

someone buys a property that has rent and rates arrears, the obligation shifts to him.

13
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30.

They proposed that this be embedded on ArdhiSasa, the system should simply refuse
to finalize a transaction for property that has arrears.
Clauses +3 (b) should be amended to provide a written notice of 60 days

Justification: 30 days is too short and 90 days was too long so 60 days is a comproniise.

The Land Act, No. 6 of 2012

&1

S52.

33.

34.

36.

Clause 17 (b) should be deleted and retain what is in the Act.

Justification: it usurps the NLC Act 2012.

Clause 48(1) - proposes that the annual rent be based on an unimproved site value to be
assessed every 10 years.
Justification: Rent should not be pegged on developments that have been made on the

land.

The proposed clause 49 should be deleted and retain the former provision

Justification: it usurps the NLC Act 2012.

The proposed clause 51 should be deleted
Justification: Freehold land should not attract any annual levy or rent. You cannot pay
rent or a levy to someone who doesn’t own the land. This would be unfair and can be

challenged in a court of Taw.

5. Clause 52 should be amended to read - Whenever a public body ..., the respective accounting

officer shall. ...
Justification: There is included in the list of definitions, a public body. Their opinion

was the definition was included because of this section.

Clauses 52 in 107(1) - Retain the former provision. Application to be made to the commission
(NLC). Once the land is acquired, it becomes public land which 1s managed by National Land
Commission. Thus the need to have the acquisition being done by National Land Commission.
Justitication: This is to limit the executive's involvement on the acquisition process
which is to be done by an independent body. This will eliminate possible conflict of
interest as the Cabinet Secretary is usually spearheading the Government agenda

which may prejudice land owners.

7. Clause 53 should be amended by retaining the former provision.

14
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Justification: Limit the involvement of the Executive on the matter of compulsory Land

acquisition in order to retain checks and balances.

38.

~
L

lauses 52-57 - they proposed that the role is retained by the National Land Commission.

Justitication: The Commission is an independent body whose functions have historical

P

89. (

=

ignificance as tar as management of public land is concerned.

lauses 59 - they proposed that the former provision to be retained.

Justitication: This should be the work of the National Land Comumission.

140. C

lauses 60 — they proposed that the former provision to be retained.

istification: This should be the work of the National Land Conunission.

lauses 70 should be amended to provide that such a short period should not necessitate

a¢quisition, but mechanisms be made for rental of the property for the period required.

Acquisition has the understanding that it is an outright purchase.

Justitication: The Registrar may be asked to register the lease in the register provided

it is prepared in the manner prescribed in the Land Registration Act. After the lease

e

/

eriod, the land is to revert to the owner. Costs are to be borne by the leasing pub!i(‘

entity.

drt VIIIA to be amended to provide nominations should be done by the professional bodies

he ISK nominates both the Registered Valuers and Licensed Surveyor.

Justification: the nomination of professionals by professional bodies will give the

comnmittee the independence that it deserves.

3. Part VIITA should be amended to read - The committee shall comprise of-

one Licensed Valuer with at least 10 years” experience in statutory valuation in a public
body, who shall be the chairperson;

an advocate of at least 10 years standing, who shall be the secretary;
one Licensed Valuer of at least 10 years’ standing;

one licensed surveyors of at least 10 years’ standing;

One Land Administration who is a FFull Member of the Institution of Surveyors of Kenya

with at least 10 years” experience.

Justification: a) Most of the complaints will be of a valuation nature;

15
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b)

J)

The advocate will provide legal guidance on the deliberations and
be a secretary of the committee;

From the experience of the NLC, the Chairperson ought to be a
person with extensive knowledge in valuation principles, have
widespread experience in compulsory acquisition and has
knowledge of statutory valuations;

The committee is not a tribunal so as to be chaired by an
Advocate;

There is need for a person with Land Administration knowledge
for purposes of understanding the tenure system as well as
traditional uses;

One person with extensive knowledge and experience in the
informal sector representing the public is vague and not clear who

such person is and what they have studied.

44. The proposed 133 (A)(3) should be deleted.

Justitication: All the experts have been included hence there is no need for an

additional expert. The aspect of regulating procedure seems misplaced.

+5. 133 (A)(4) should be amended to read three years renewable once.

Justification: This is the standard procedure that has been adopted across board.

6. Clause s1 should be amended by adding the word master after the word duly - so as to read

duly approved master plan.

Justification: Phased development requires a master plan.

47. Clause 83 be amended to clarify when the 2 year period starts.

Justitication: ISK assumes that the 2 years starts from the time the SPA, 2020 was

enacted and not the proposed Land Laws Amendment Bill.

3.3 Submission by the Association of Licensed Land Surveyors of Kenva (ALLSK)

The Association of Licensed Land Surveyors of Kenya appeared before the Committee on 2nd

February, 2024 and submitted as follows-

Land Control Act, Cap 302

t8. Clause 3+4a(il) should be amended Delete the paragraph and substitute therefor with -
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Two persons nominated by the County Executive Committee member for the time being

‘esponsible for lands in the county where the board has jurisdiction who must have post

secondary education training in a land related field.”

Justification: This clause needs to clarify the qualification of these two members to
nitigate against nomination of cronies of the appointing authority or unqualitied

i ividials.

peistration Act No. 2 of 2012

"lause 36 be amended by Insert the word “permanent” immediately after the word more and
cfore the word structure.

Justification: For avoidance of doubt, let the definition go further to exclude semi
permanent structures.

Jause 40 should be amended by Deleting the word "drawn” appearing immediately after the

ord plan and before the word by and substitute therefor with the word * prepared” and

Dielete the subsection and substitute therefor with

The Registrar shall register long —term leases and issue certificates of lease in respect of
erests in freehold and leasehold land, apartments, flats, maisonnettes, townhouses,
wwnhouses or offices having the eftect of conferring ownership if the respective interests are

aptured in a georeferenced sectional plan prepared by a surveyor and approved by the

—

hority responsible tor land survey’;

Justification: The term “drawn” is misleading because the surveyor does not draw but

prepares. The subsection should not be limited to land only but, land, should come in

siadditional to what was listed in the written lawn.

51. Clduse 43 should be amended by deleting the word thirty appearing immediately after the

‘ard of and before the word days and substitute therefor with the word “sixty.”

Justitication: Thirty days may be too short for the proprictor and provide appropriate
response in view of the current scenario of travel possibilities. It is proposed 60 days

would be more appropriate.

52. Clahise 18 be amended by deleting the subsection 28 B(2) and substitute therefor with- (2)

Thé rent determined under subsection (1) shall be payable to the national government or the

\
yuhty government as the case may be, with effect from the beginning of the date for which

isjdetermined to be payable and such date shall not apply retrospectively.
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Justification: Clearly state who rent is payable to. Who is the rent payable to? The
National or the county Government? The bill should specify that pursuant to article

62(2) and 62(3) of the constitution of Kenya 2010.

53. Clause 52 be amended by deleting 54A: since it purports to re-define freehold or absolute land
tenure which variance is at variance with the spirit of the CoR 2020 and best practice world
over,

i) If the clause must be retained, which we do not agree with;

Justification: Levying freehold interest violates the spirit and the letter behind article
64(a) of the KNenyvan constitution that ensures locals has long term control over their
land and promotes national sovereignty. If the government wants to levy freehold
interests; it should either first convert it into leasehold interest upon which such levy

shall apply constitutionally; otherwise not.

54. Clause 52 be amended by Sections 107(1), (2), (3), (4) be retained as they are in the Act.
In section 107(5) delete the words, “the Cabinet Secretary shall” appearing after the word
Constitution and before the word “shall” and substitute therefor with the words “, shall
authorize the acquiring entity to”

Justification: The acquisition of land for government using public money is a Public
Land management and Administration process, which is a constitutional function of
the NLC. It must therefore be done by the NLC. However the CS, who is the custodian
of the Land Register and is the authority that guarantees titles to Land; there is an
urgent need to reconsider the compulsory acquisition with a view to ensure a fast,
transparent and efticient process devoid of unnecessary delays leading to undesired

outcomes in infrastructure projects’ implementations.

55. Clause 52 (107.(5)(a)) be amended by deleting the words “establish whether” and substitute
theretor with “confirm to the Cabinet Secretary and notify the Commission in the prescribed
form.”

Justitication: Since this must have happened before the request to acquire, then the

pending item is to confirm to the CS and perhaps notify the Commission.

56. Clause 53 be amended by deleting the word narrative “A”™ appearing after the digit 107 and
before the word “of.”

Justification: The narrative has to be amended to read section 107.
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{Clause 58 be amended by deleting the subsection and substitute therefor with- “(1A) The

acquiring public body shall demonstrate to the Cabinet Secretary that compensation funds
are available, and, deposit with the Cabinet Secretary registration fees and valuation costs, if
any, before the acquisition is undertaken.”

Justitication: While it is necessary to demonstrate that the compensation funds are
available; the only funds to be deposited are the registration and valuation fees, if any;
since it is more efficient for the acquiring entity to do or use consultants to undertake

the survey and thereafter pay the Persons Aftected by Project (PAPs) directly.

.Clause 59 be amended by deleting the word “Cabinet Secretary”™ and inserting the word

Commission.”
Justification: Allow the NLC to handle the role of conducting the enquiries as to the

proprietary rights and claims to compensation.

Clause 60 be amended by deleting the word “Cabinet Secretary” and inserting the word
YCommission.”

Justitication: The award to be filled in the office of the Comumission not the CS.

Clause 66 be amended by deleting the words “ Cabinet Secretary and substitute therefor with
“Commission.”

Justification: Let the vesting Communication be made by Commission after they

~

onduct the enquiries and verify the claims for compensation.

Glause 78 be amended by deleting paragraph (b) and substitute therefor with—

(b) “ two registered valuers with at least ten years’ experience in valuation nominated
by the Institution of Surveyors of Renya

delete the paragraph (b) and substitute therefor with—

( ¢) one licensed land surveyor of at least seven years’ experience nominated by the
Institution of Surveyors of Kenya in consultation with the Association of Licensed
Surveyors of Kenya

Insert after paragraph (d) as follows-

* the committee may co-opt a member from the acquiring entity who shall serve for a
spectfied duration of time.”

Justification: The Valuers and Licensed Surveyors should be nominated by the ISK

in consultation with their respective professional Associations, and must be in

private practice.
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62. Clause 81 be amended in the definition to read as follows:- “part sectional plan” means a
sectional plan on part of land designated for developing each phase of a phased development
prepared by a surveyor and approved by the authority responsible for survey before
development commences.

Justitication: There is no reference nor the quality check necessary for this document.
It should be prepared by a Surveyvor and it shall be approved by the authority

responsible for survey.

63. Clause 82 be amended inserting the words “and approved by the Authority responsible for
survey” immediately after the word “surveyor” and the.”
Justification: There is no reference to the quality check necessary for the part sectional

plan shall be approved by the authority responsible for survey.

3.4 Kenya Institute of Planners
G+, Clause 24 should be amended in membership by adding — a registered Physical Land Use
Planner who shall be the secretary.
Justification: the chairperson and secretaries of the County Lands Control Appeals
Board should not be the Chairperson and secretaries respectively of the County Land

Control Board.

65. Clause 31 should be amended by adding a registered Physical and Land Use Planner in this
case, the County Director of Physical and Land Use Planning who shall be the Secretary

nominated by the CECM in charge of Physical Planning.

66. Clause 51 be deleted.
Justification: It is not clear what the proposed levy is, and what it is meant to pay for.
The proposal was akin on land value capture since the freehold land in urban areas may
experience increase in its value virtue of being in urban areas that enjoy high level
infrastructure unlike the adjacent rural areas. A lot of freehold land was incorporated
into urban areas for the purpose of creating municipalities and much of it is not under

use and indeed may not be for the next twenty or so years and remain agricultural use.

3.5 Renya National Highways Authority
The Kenya National Highways Authority submitted through their written memoranda as follows-

67. Clause 52 in section 107(11) be amended to read “all land to be compulsorily acquired shall

be geo-reterenced.
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Justification: generally and in practice, the authentication of the survey work for the
dcquired land is done after compensation is fully paid and final survey is undertaken.
In most instances, there are changes in the parcels areas to be acquired during the
dcquisition process and thus the actual area can only be ascertained after compensation

Aas been paid and vesting to the government undertaken.

Clause 58 in section 111 on compensation to be paid be amended to read “the acquiring public

bbdy shall demonstrate to the Cabinet Secretary that compensation funds are available, and,

shall avail to the Cabinet Secretary the funds required in carrying out the land acquisition
attivities.
Justitication: the costs for various activities in the land acquisition process are

-~

stermined during the execution of specific activities. The funds are therefore not

determined in the initial stages to enable the acquiring body to deposit the same with

the Cabinet Secretary.

-

=

here are also instances whereby the road is re-aligned once the consultant review the

design on site and thus the need for degazettement arises if” the land was already

gazetted or exclusion from the list of acquisition if gazettement had not been done.

Jause 60 in section 113 on award of compensation be amended to read “every award shall be

iled in the office of the Cabinet Secretary and a copy of the award together with the respective

aluation report sent to the acquiring public body.

istification: the valuation report is required by the acquiring public bodies in dealing

with various issues for example Office of the Auditor General, legal disputes, queries

from Project Affected Persons (PAPs).

70. ause 65 in section 118 on the final survey be amended as follows-

(1) If part of the land comprised in documents of title has been acquired, the Acquiring

Body shall, as soon as practicable, carry out the final surveys on all the land acquired.
(1A) The final survey shall be authenticated by the statutory body responsible for survey.

(2) Upon completion of final survey under subsection (1), the Cabinet Secretary shall cause

to be issued new titde documents for every affected parcel.

Justification: this is intended to reduce the bureaucracy and speed up the process
of the final survey since the acquiring body is in possession of the initial survey data
(acquisition drawings). Many of ‘the acquiring public bodies have surveyors who can
ensure final survey is done either in-house or through outsourcing. The Cabinet
Secretary should only provide a list of parcels fully compensated including the

acredages to enable the Acquiring Body to carry out the final survey.
Pl - - -
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71. Clause 65 in section 119 on condition of compensation be amended to read “payment of
compensation shall be made only upon exercise of due diligence which shall include the
determination of parcel identification, acreage, boundaries, ownership and value.
Justification: final survey of the acquired land is done after full compensation is paid.
It therefore not advisable to consider final survey to be a condition for payvment of

compensatiorn.

t

2. Clause 66 In section 120 on formal taking possession be amended to read “Upon taking
possession of land under subsection (1) or subsection (2), the Cabinet Secretary shall serve
upon —

(a) the commission

(b) the registered proprietor of the land

(c) the Registrar, and,

(d) the acquiring public body — a notice that possession of the land has been taken
and that the land has vested in the national or county government as the case
may be

Justification: the acquiring public body requires to be given a copy of the notice of

taking possession to facilitate the follow up and for execution of the works.

3.6 submission by the National Land Commission
The National Land Commission appeared before the Committee on I'riday, 2™ February 2023 and
on Tuesday, 13" February 2023 and submitted as follows-

73. Clause 2 of the bill should be amended by deleting it
Justification: The definition of a public body is already implied in Article 260 of the
Constitution. Further, the Constitution and the Land Act, 2012 already defines the
Commission as the National Land Commission. Acquiring body should refer to the
respective Cabinet Secretary that is submitting the request for compulsory land
acquisition to the Commission.
74 Clause 16 in section 20 should be amended to read as follows-
“Any person or entity may submit an application for a license on unalienated public land to
the (’nunt}' government.
Whenever the county government is satisfied that it may be necessary to grant a
licence to any person to use unalienated public land, the County Executive Committee
member responsible for matters relating to land shall submit a request to the

Commission to handle the process including.”
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Justification: Article 62 (1) provides that unalienated public land shall vest in and be
eld by a county government in trust for the people resident in the county, and shall
e administered on their behalf by the National Land Commission. For this reason, the

requests to the Commission should only be submitted by the County Government.

=T

5. Clauses 17 in section 23(2) should be amended to read as follows:
1A lease or licence for public land shall be prepared and executed by the Commission and
gegistered by the Chief Land Registrar.”

Justification: Article 67(2)(a) mandates the Commission to manage public land on

ehalf of both the National and County governments. The proposal to have the Chief

and Registrar prepare the leases tor public land is against the tenets of the principals
f devolution as provided for under Article 175(a). Further, the Supreme Court
dvisory opinion No. ¢ of 2014, Courts and an Advisory opinion from the Attorney
yeneral have on several occasions pronounced themselves on this matter that the
ational Land Commission should execute leases on public land and such leases shall

e registered by the Cabinet secretary.

) Clause 48 of the Bill - The Commission supports the amendment. However, the
mendments should provide for the following:
Inder Section 2sA, the Commission should gazette.

“he Commission should undertake the mandate of determining rent payable on behalf of the
‘ounties and National government.

‘hey propose that revision of rent should be done every 5 years not 10 years due to high
iflation.

Inder the proposed amendment under 28C (1), the Commission and not the Cabinet
ecretary should cause notice to be served upon the lessee setting forth the value of the land
etermined and the annual rent which in accordance with such valuation will be payable by
im during the next following period and calling upon the lessee to state in writing whether
he objects to the valuation.

Justitication: Article 67(2)(a) and (g) mandate the Commission to manage public land
pn behalf of the national and county governments and to assess tax on land and
premiums on immovable property in any area designated by law. The Commission does
rhe initial assessment and the National government should not gazette for county
governments as the two are distinct and county governments are not subservient to
the National government and should operate on the basis of mutual cooperation and
collaboration under the principles of devolution in Article 175 of the Constitution of

fenya.
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The proposed amendment threatens to violate Article 6 of the Constitution which
provides that the National and county governments at the national and county levels
are distinct and inter-dependent and shall conduct their mutual relations on the basis

of consultation and cooperation.

- Clause 50 should be deleted.

Justification: The proposed amendment to Section 34(1) is alreadv in force and

therefore not necessary.

78. Clause 51 should be deleted
Justitication: Freehold interest is not comparable to a leasehold interest. There should
be no levy charged on freehold land apart from rates. Freehold interests are superior
interest and there is no landlord and therefore no rent can be owed. Introduction of a
levy would amount to double taxation.
The proposal touches on provisions under the urban areas and cities Act. The proposal

requires the Senate approval.

79. Clause 52 amending section 107 of the Land Act 20212 should be deleted
Justitication: This amendment affects the Constitutional Provision in Article 174 &
175 on the objects of devolution which promotes the autonomy of the national and

('()Uﬂf_l‘ ‘,{"'(H'(‘I'HH‘!(’H!'.S'.

Article 60 principles of land policy, 62 (¢ &3) and 67(¢2)(a) of COR mandates the
Commission to manage and administer public land on behalf the national and county
governments. Under compulsory land acquisition, the conversion of private or
community land into public land is undertaken by the Commission and commences
with the publication of a notice of intention to acquire, and at which the process of
administration begins. Upon vesting, the converted land is now managed by the
Comumission on behalfof the two levels of governments. The process of land acquisition
is therefore within the land administration process which fialls under the mandate of

the National Land Conunission.

The National Land Policy of 2009, under 3.2.1.1 pointed out the problems of irregular
acquisition where the process of compulsory land acquisition being undertaken by the
Commissioner of Lands were abused and not adhered to. The policy proposed

harmonization of laws with clear criteria processes and procedures of compulsory land
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acquisition. The policy proposed the tormation of the National Land Conunission to

undertake the function.

The Supreme Court Advisory Opinion Ref. No. 2 of 2014, confirmed that the provisions
of the Land Act 6 of 2012 were consistent with the COR on the Comumission’s mandate

to protect and oversee public interests and rights.

The proposed amendment will create a conflict of interest whereby the National
Government determines the location of projects, approves the acquisition, determines

the value, provides compensation funds and makes the payment.
It also exposes the process of Compulsory Land Acquisition to political interference.

- Clause 52 amending section 107(1) of the Land Act 2012 should deleted.
Justification: This amendment aftects the Constitutional Provision in Article 174 &
175 on the objects of devolution which promotes the autonomy of the national and

county governments.

Article 60 principles of land policy, 62 (2 &3) and 67(2)(a) of COK mandates the
Commission to manage and administer public land on behalf the national and county
governments. Under compulsory land acquisition, the conversion of private or
ommunity land into public land is undertaken by the Commission and commences
vith the publication of a notice of intention to acquire, and at which the process of
sdministration begins. Upon vesting, the converted land is now managed by the
Commission on behalf of the two levels of governments. The process of land acquisition
Is therefore within the land administration process which falls under the mandate of

the National Land Cormimnission.

{'he National Land Policy of 2009, under 3.2.1.1 pointed out the problems of irregular
acquisition where the process of compulsory land acquisition being undertaken by the
Commissioner of Lands were abused and not adhered to. The policy proposed
J"H‘HHHH'Z.'I tion of laws with clear criteria processes and procedures of compulsory land
dcquisition. The policy proposed the formation of the National Land Commission to

andertake the funceion.
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The Supreme Court Advisory Opinion Ref: No. 2 of 2014, confirmed that the provisions
of the Land Act 6 of 2012 were consistent with the COK on the Comumission’s mandate

to protect and oversee public interests and rights.

The proposed amendment will create a conflict of interest whereby the National
Government determines the location of projects, approves the acquisition, determines

the value, provides compensation funds and makes the payment.

It also exposes the process of Compulsory Land Acquisition to political interference.

81. Clause 52 the proposed amendment to section 107(2) of Land Act 2012 should be deleted.
Justification: Regulations, criteria and guidelines are better developed by a

Constitutional Commission with independent mandate to sateguard public interest.

Hypothetically, in line with Article 174 & 175 of Col (2010) on Objects of Devolution
& Principles of devolved government, the county governments can argue that they can
undertake compulsory land acquisition process on their own. This would mean in
addition to the Cabinet Secretary, 47 administrative units will have their own processes

and procedures.

To avoid such a scenario, the Commission is best placed to undertake this process by
ensuring uniformity in processes, procedures & guidelines, limiting misuse of the
process by observing safeguards such as land index, tribunal & promotes public

interest.

82. Clause 52 — the proposed amendment to section 107(3) of the Land Act 2012 should be
deleted.
Justitication: The proposal will introduce conflict of interest where national

government requests and approves compulsory land acquisition.

This will negate the principle of separation of powers between the National and
County Governments as envisaged under article 175(a) of the Constitution of Kenya

especially where a county government is the acquiring entity.

A constitutional commission is best placed to create the link between the national
government, the county governments and the public given its mandate under Article

249 of Coh.
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Clause 52 — the proposal to amend section 107(4) of the Land Act 2012 should be deleted.

Justification: Every project has to be approved at either cabinet level or at county
executive committee level before implementation in which the Cabinet Secretary is a
member. Exposing the same projects to the approval of the Cabinet Secretary to
either accept or reject, amounts to duplication in approval. This role is better placed

to be done by the another constitutional entity.

lause 52 — the proposal to amend section 107(5) of the Land Act 2012 should be deleted.

fustitication: This oftends the principle of checks and balances and creates a potential
conflict of interest.

Projects are approved by either cabinet or county executive committees at national

nd county level respectively hence exposing the same projects to the approval of the

abinet Secretary to either accept or reject amounts to duplication in approval.

‘he county governments will have to seek approvals for projects already approved by
he County Assemblies from the National Government through the Cabinet Secretary

or Lands. This appears to undermine the authority of the county governments and the
county assemblies.

his would make county governments subservient to the National Government which

{ against the spirit of Article 174 and 175 of the COR (2010).

his role is better placed to be done by a constitutional commission with independent

miandate.

wise 52 — the proposal to amend section 107(6) of the Land Act 2012 should be deleted.

stitication: The Cabinet Secretary will identify the land, notify the aftected persons
thout undertaking an assessment to determine public interest as required. It will be
1dent to have the Commission to take care of public interest as was articulated in

> National Land Policy No. 3 of 2009 and firmed up under Article 249 of the COR

use 52 — the proposal to amend section 107(7-11) of the Land Act 2012 should be deleted.

titication: This role is better placed to be done by a constitutional commission with
ependent mandate.

1se 53 — the proposal to amend section 107A(3) of the Land Act 2012 should be deleted.
stification: The new clause introduces a conflict of interest because the cabinet
retary identifies the land to be .1('quir'¢‘d, approves the acquisition, determines the

sis of value through the land value index and assesses the value based on the same

rt of the |

inT/v\' developed by the same Cabinet Secretary.
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To achieve checks and balances, the roles should be split as provided in s.107A (1) of
the Land Act No. 6 of 2012; whereby the cabinet secretary develops the land value
index while the Commission adopts the Index in assessing value among other market

considerations.

Article +0(3)(b) stipulates that when the State acquires land compulsorily, it must
provide prompt, full, fair, and just compensation to the aftected landowners or
occupants. Development & use of a land index may contravene the above as the values
employed are predetermined and may at the time of the acquisition be outdated hence

leading to unfair & unjust compensation.

88. Clause 53 — the proposal to amend section 107A(3B) of the Land Act 2012 should be deleted.
Justification: The proposal introduces a conflict of interest because the national
government identifies the land to be acquired, approves the acquisition, determines

the basis of value through the land value index and assesses the value.

89. Clause 51 — the proposal to amend section 1078 of the Land Act should be deleted.
Justification: Regulations, criteria and guidelines are better developed by a
Constitutional Commission with independent mandate in consultation with both levels
of government with the approval of the National Assembly and the Senate to safeguard

public interest.

The allocation and renewal of leases are already administrative roles of the
Commission. In line with the Commission’s roles in the management of public land, it
is best suited to develop regulations and guidelines on the land acquisition processes
in consultation with the Cabinet Secretary and county governments and with the

approval of the National Assembly and the Senate.

This will further enhance the principle of separation of powers between the National

and County Governments as envisaged under Article 175(a) of the Colk (2010).

90. Clause 55 — the })t‘nlm.\;ll to amend section 108 of the Land Act 2012 be deleted.
Justification: This clause introduces a conflict of interest because the national
vovernment identifies the land to be acquired, approves the acquisition, inspects the
land to ascertain its suitability for the intended purpose, determines the basis of value

through the land value index and assesses the value.
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Clause 56 — the proposal to amend section 109 of the Land Act 2012 be deleted.

Justitication: This is best undertaken by the Comumission in line with Article 219 of the
Constitution which requires that such a Commission should protect the sovereignty of’
the people, secure the observance by all state organs of democratic values and

principles, and promote consti tutionalism.

AClause 57 - the proposal to amend section 110 of the land Act 2012 be deleted.
Justitication: This role is best executed by the Comumission as a constitutional
commission with an independent mandate as per Article 249 of the Constitution and

only subject to the constitution and the law.

["lause 58 — the proposal to amend section 111 1n subsection (1A) of the Land Act 2012 should
e deleted.

Justitication: The Commission has enhanced compulsory land acquisition policy by
nsuring that no letter of awards is served to the project aftected persons (PAPs) unless
leposits of funds have been made into its compensation account.

Hs per Article +0(3)(b)(1) of the Constitution obliges the State to make prompt, full
and just compensation for compulsory acquisition. These requirements are best

Guaranteed by the Commission due to its Constitutional independence unlike acquiring

.-

ntities where compensation funds will be exposed to the acquiring entities other
dompeting priorities and recalled at the end of the financial year as per Section +5(1)

and (2) of the PFM Act.

-

lause 58 - the proposal to amend section 111 in subsection 2 of the Land Act 2012 should be

leleted.

—~

Justification: Retain as per the Land Act No. 6 of 2012 (Rev. 2019)—s.111 and the rules

o
~

v developed by the Commission under “The Land Assessment (Just Compensation)

Legal Notice No. 283 of 2017.

(lause 59 — the proposal to amend section 112 of the Land Act 2012 be deleted.

Justitication: This negates independence of the commission as per Article 249 of the

Constitution which mandates commissions to protect the sovereignty of the people;

sacure the observance by all State organs of democratic values and principles; and

/

~

tomote constitutionalism. In exercising their mandates Commissions are independent

and not subject to direction or control by any person or authority.
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The mandate of inquiry is to be performed through a quasi-judicial process as it is
under the current law. This is best handled by the Commission.

Nightshade case Petition No. 33 of 2019 entrenched the quasi-judicial function of the
Commission as an independent body. :
The NLC already provides of Committees. This can be addressed administratively. Sect

19(1) the Commission shall make rules for better carrving out of its mandate. Oftends :

the principle of checks and balance.

96. Clause 60 — the proposal to amend section 113 (1) and (2) of the Land Act 2012 be deleted
proj (

97. Clause 60 — the proposal to amend section 113 in subsection (4) be amended to read as follows-
“(4) Every award shall be filed in the office of the Commission and a copy sent to the acquiring
public body”

Justification: The Commission proposes that in addition to retaining copy of the award
and serving a copy to the project affected person, the acquiring entity should be given

a copy of the award as well.

98. Clause 61 and 62 the proposals to amend section 114 and 115 of the Land Act 2012

respectively be deleted ’
Justification: The Commission has enhanced compulsory land acquisition policy by
ensuring that no letter of awards is served to the project aftected persons (PAPs) unless *
deposits of funds have been made into its compensation account.
As per Article +0(3)(b)(1) of the Constitution obliges the State to make prompt, full
and just compensation for compulsory acquisition. These requirements are best
guaranteed by the Commission due to its Constitutional independence unlike acquiring
entities where compensation funds will be exposed to the acquiring entities other
competing priorities and repayment back to the National exchequer account due to
lapse of appropriations that are unspent at the end of the financial year as per Section
+5(1) and (2) of the PFM Act.

The funds are best protected with the Constitutional independence of the Commission.

99. Clause 63, 6+ and 65 — the proposal to amend section 116, 117 and 118 respectively of the
Land Act 2012 be deleted.
Justitication: The tunds are best protected with the Constitutional independence of the

Commission.

100.  Clause 66 — the proposal to amend section 120 of the Land Act of 2012 be deleted.
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Justification: It oftends the principle of checks and balances and creates potential
conftlict of interest. The Conmission as the manager of public land is best placed to

undertake this function.

101 Clause 67 and 68 — the proposal to amend section 121 and 122 respectively of the Land Act

2012 be deleted.

Justification: Oftends the principle of checks and balances and creates potential

conflict of interest.

102} Clause 69 — the proposal to amend Section 123 of the Land Act, 2012 be deleted.

Justification: As the manager of public land the Commission is best suited perform the

function. Oftends the principle of checks and balances and creates potential contlict of

+ 1erest.

108.] Clause 70 — the proposal to amend section 124 of the Land Act of 2012 be deleted.

.

ustification: Oftends the principle of checks and balances and creates potential

onflict of interest.

1

~

s role is best executed by the Commission as per Article 249 (1)(a) of Coh which
m

andates constitutional comimissions to protect the interest of the public and secure

ﬂ+(’ observance by all state organs of democratic values and principles.

104 | Clause 71 — the proposal to amend section 125 of the Land Act of 2012 be deleted.
Justification: As per Article +0(3)(b)(1) of the Constitution obliges the State to make
pr

ompt, full and just compensation for compulsory acquisition. These requirements
are best guaranteed by the Commission due to its Constitutional independence unlike
acquiring entities where compensation funds will be exposed to the acquiring entities
other competing priorities and repayment back to the National exchequer account due

Y

toVapse of appropriations that are unspent at the end of the financial year as per Section

~

e %

~1

(1) and (2) of the PFM Act. Section 26 of the NLC Act also provides that the receipts,
aknings or accruals of the ( onumission and the balances at the close of each financial
year shall not be paid into the Consolidated Fund but shall be retained for the purposes

of this Act in accordance with Article 206(1)(a) and (b) of the Constitution.

Offends the principle of checks and balances and creates potential contlict of interest.

104. Clause 72 — the proposal to amend section 126 of the Land Act of 2012 be deleted.
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106.  Clause 73 — the proposal to amend section 127 of the Land Act of 2012 be deleted.
Justitication: Oftends the principle of checks and balances and creates potential

conflict of interest.

107. Clause 74 — the proposal to amend section 129 of the Land Act of 2012 be deleted.
Justitication: Offends the principle of checks and balances and creates potential

conflict of interest.

108. Clause 75, 75, 76, and 77 — the proposal to amend section 130, 131, 133 respectively of the
[.and Act of 2012 be deleted.
Justification: Offends the principle of checks and balances and creates potential

conflict of interest.

109.  Clause 78 — proposal to repeal and replacement of Part VIITA of the Land Act 2012 be
deleted.
Justification: The Comunission proposes that the Tribunal be retained to avoid the
likelihood of ‘conflict of interests.
All tribunals should be under the Judiciary as proposed by the Tribunals Bill that is
at an advanced stage of enactment arising from a Court decision by Justice Mativo.
The National Land Policy 2009, proposed a tribunal to hear appeals from
Commission decisions.
The function contemplated for the Committee is the same as the functions of the

tribunal.

3.7 Submission by the Land Development & Governance Institute
The Land Development and Government Institute (LDGI) presented their Memorandum to the

Committee on 2 1° December 2023 as follows

Proposals on the Registration of Documents Act, Cap 285

110, In their Memorandum, the LDGI proposed amendments to clause 2 — 16 of the Registration
of Documents Act, Cap 285, They asserted that the amendments supported  the
harmonization of registration of property conveyancing instruments, which would promote
accountability and align the registration of land and property with the Land Policy

objectives. The mstitute, however, recommended that the provisions of the Act be retained.
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Propasals on the Land Control Act, Cap 302

1. In their Memorandum, the LDGI proposed amendments to clauses 18 — 20 of the Bill. Their
justification for the amendment was that this would amend sections 3, 4 and 5 of the Land

Control Act, Cap 302. They recommended that the provisions of the Act be maintained.

114. On clause 21 of the Bill. They submitted that section 6(3) of the Land Control Act, Cap
302, which was proposed tor amendment, was not included in the memorandum of objects

and reasons. They recommended that the initial provision of the Act be retained.

113f They also suggested an amendment to clause 22 of the Bill. The justification for the
amendment was that section 9(1)(c) of the Land Control Act proposed for the deletion was
not included in the memorandum of objects and reasons. They recommended that this be

rectified and the provision of the Act be maintained.

114 The LDGI equally proposed an amendment to clause 23 of the Bill. They stated that the
heading on Part VI of Cap 302 proposed for deletion was not included in the memorandum
of objects and reasons. They recommended that this be rectified and the provision of the

Act be retained.

115. Further, the LDGI sought an amendment in clause 24 of the Bill. They submitted that
bection 25 of Cap 302, proposed for deletion and replacement, was not included in the
nemorandum of objects and reasons. They recommended that this be rectified and the
provision of the Act be retained.

116. The LDGI also proposed an amendment to clause 25 of the Bill. They asserted that the

proposal to substitute the Provincial Land Control Appeals Board with the County Land

o

fontrol Appeals Board aligned the Act with the control structure of the government as

~

nvisioned in the Constitution of Kenya, 2010. They rejected the proposal and

recommended that the provision of the Act be maintained.

~1

addition, the LDGI proposed amendments to clauses 26 — 28 in the Bill. They submitted

—

at the proposal would amend sections 12(3), 13(1) and 14 of the Land Control Act. The
Committee rejected the proposal and recommended that the provisions of said sections be

rataied.

118 I their Memorandum, the Institute proposed an amendment to clause 29(b) of the Bill.

They asserted that the proposal to have a special land control board meeting outside of the
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scheduled routine land control board meetings would provide an avenue for transacting
board business in a manner that was not predictable and gave room for the exclusion of
some members from effective participation in the business of the board due to lack of
predictability. They equally stated that that would open up room for transactions without
effective public involvement and giving notice to affected members of the public and holders
of interest in land. They rejected the proposal and recommended that the provision of the

Act be deleted altogether.

119. They proposed an amendment in clauses 30 — 33 of the Bill. They submitted that the
proposal would amend sections 23, 24, and 25(1) and repeal section 27 of Cap 302. They
rejected the proposal and recommended that the provisions of the sections of the Act be

maintained.

120. The LLDGI proposed an amendment in clause 34 of the Bill. The proposal sought to amend
the IYirst Schedule of the Land Control Act. It proposed the introduction of a new sub-
clause (c) in the First Schedule that provides for two persons nominated by the County
Ixecutive Committee member for the time being responsible for lands in the County where
the board has jurisdiction. They proposed the introduction of the new paragraph 3, which
provided for not less than two and not more than five persons appointed by the Cabinet
Secretary to the appeals board. The LDGI argued that there was no provision for the county
government to appoint any representative despite the County Land Control Appeals Board
being at the county level. They also submitted that the qualifications for the appointees of
the Cabinet Secretary were not stated. They opined that there should be a provision for the
county government (County Executive Committee member or Governor) to appoint
representatives to that board given that matters under that board related to agriculture and
land use planning, which are devolved functions. On the proposal recommended that the
nominees of the County Executive Committee member should have their qualifications
specified and have qualifications in physical planning, surveying, land economics, land
administration or agriculture. They equally recommended that the nominees should have
knowledge and qualifications in planning, surveying, land administration, land economics,

agriculture or natural resource management.

L
—_

. The LDGI sought an amendment to clause 35 proposing the repealing of the Second
Schedule to the Land Control Act. They asserted this would be done by deleting the Second
Schedule. The Committee rejected this proposal and recommended that the provision of the

Act be maintained.
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Is on the Land Registration Act, 2012
122] In their Memorandum, the LDGI proposed amendments to clauses 36 — 43 of the Bill. They
stated that this would amend sections 2, 7(4), 8(1), 9(2), 54, 56, 59 and 79 of the Land

Registration Act, 2012. They rejected the proposal and recommended that the provisions of

1e sections of the Act be retained.

Proposals on the Land Act, 2012

1 their Memorandum, the LDGI proposed an amendment to clause 44 of the Bill. They
ymitted that introducing the term “Committee”, which means the Land Acquisition
mmittee established under section 133A, was unnecessary. They stated that this would take
'r the duties of the National Land Commission, which is an independent constitutional

nmission. They agreed with proposal and recommended that the provision be deleted.

124. The LDGI proposed to amend the Land Act in clause 45(c) of the Bill. They averred that

tion 13 diverts powers of allocation of public land from the National Land Commission

I transfers them to the Cabinet Secretary, who is a political appointee. They stated that the

Cdbinet Secretary is given powers to make rules and regulations relating to land allocation

I extension of leases. This presented a potential ground for abuse of powers and a conflict

interest in the discharge of this function by the Cabinet Secretary. They agreed with the

ju:+tiﬁ(‘utinn and recommended that the proposal and the section of the Act be deleted

altbgether.

he LDGI equally proposed to repeal and replace section 20 of the Land Act, 2012, under
ise 46 of the Bill. They asserted that this would ensure concurrence between the National

ernment, county government and the National Land Commission. They rejected this

proposal and recommended that the provision of the Act be retained.

126. 'l'hv LDGI also sought to amend clause 47(b) of the Bill. They submitted that the new

bosed section 23(b) would give the Cabinet Secretary power to issue leases over all public

land, thereby introducing risks of’ public land grabbing. The Institute, in response to this

+ns;1|, recommended the deletion of this clause and that the provision in the Land Act be

retajned.

27, The LDGI proposed an amendment to clause +8 of the Bill. They submitted that the

posed new section 28A (2) would make the Cabinet Secretary the sole determiner of the

rent|payable over leases from the national or county governments, thereby taking over the

35

Departmental Committee on Land Lavws (Amendment) (No 2) Bill (National Assembly Bill No. 76 of 2023)




power of lease administration for land allocated by county governments. Equally, they stated
that in the proposed new section 28B, the Cabinet Secretary would be given the power to
value all land for rental purposes, whether emanating from land allocated by national or
county governments. In this regard, they opined that the provision was against the principle
of devolution. They rejected the proposal submitted on the introduction of new sections 28A

and B and recommended that they be deleted altogether.

128. The LDGI sought to amend clause 49 of the Bill. They submitted that section 30 be
amended in the marginal note by deleting the word “Commission” and substituting, therefore,
the words national government or county government. They rejected the amendment and

recommended the provision of the Act be retained.

129. The LDGI further sought to amend clause 51 of the Bill. They submitted that the proposal
introduced a new section 54A that provided an annual land levy on freehold land, equivalent
to land rent charged on comparable leasehold land or property of the same size. They averred
that this levy was a tax by the National Government on freehold land only. Their justification
for this proposal was that it was discriminatory because it did not apply to all categories and
interests on land. Equally, holders of frechold land paid all other taxes, including rates, stamp
duty, capital gains tax, income tax, rental income tax and VAT just like all holders of
leasehold interests. On the other hand, holders of leaschold interests paid land rent to the
Government because the government was the owner of such land and they were tenants who
paid for holding and using such land for the lease period. On the contrary, the holders of
freehold land were absolute owners in perpetuity and could not be charged rent for their own
land; therefore, the levy could not be equated to rent. The provision, consequently, was against
Article 201(b)(i) of the Constitution of Kenya, which requires the burden of taxation to be
shared equally. The Committee agreed with the justification by the LDGI and therefore
recommended that the provision was unconstitutional and should be deleted n its entirety

from the Bill.

130. The LDGI proposed to amend clause 52 of the Bill. The Bill seeks to repeal section 107 of
the Act by removing the function of compulsory land acquisition from the National Land
Commission and placing it under the Cabinet Secretary. This amendment introduced a serious
backward shift in the land reforms made after the adoption of the National Land Policy and
the Constitution of Kenya 2010. They submitted that the amendment sought to rip oft
functions of an independent constitutional commission and give them to a politically
appointed Cabinet Secretary. It also would amount to lack of accountability as the Cabinet

Secretary was mandated to make regulations, represent the acquiring body, award
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compensation, resolve disputes and make payments, which would be a recipe for bad land
governance. They recommended that the provision be deleted in its entirety and the initial

provision of the Act be maintained.

13). The LDGI proposed an amendment to clause 53 of the Bill, which sought to amend section
107A of the Act. They asserted that the amendment would allow the Cabinet Secretary to
develop piecemeal land value index for some counties. This amendment would occasion the
removal of the National Land Commission from the process of preparing land value index
and valuation for compulsory land acquisition and place it under the Cabinet Secretary. This
1lso would be a step back on land reforms, thus placing technical professional valuation work
n the hands of political appointees and creating room for political manipulation in the
aluation process. The Institute recommended that this clause be deleted and the provision

*f the Act be retained.

1321 The LDGI proposed an amendment to clauses 54 and 55 of the Bill. They submitted that

—

1e amendment was an attack on the mandate of the National Land Commission. They

ccommended that the clauses of the Bill be deleted.

133. IThe LDGI proposed an amendment to clause 56 of the Bill. They submitted that the
ptovision takes the function of the Commission to the Cabinet Secretary despite the conflict
atising from the fact that the Cabinet Secretary represents the National Government, which
isjmostly the acquiring body which sets the stage for procuring injustices on proprietors of

lapd being acquired. They recommended that the provision be deleted from the Bill.

144. "Fhe LDGI proposed an amendment to clauses 57 — 77 of the Bill. They averred that these

clauses resulted in the takeover of all the roles cues played by the National Land Commission
and placed them under the Cabinet Secretary, a political appointee. It was stated that the
prdposed amendments made the payment for compensation spread over public bodies, made
tragking and accountability difficult and exposed members of the public to exploitation. They

recommended that the provisions be deleted as they are a claw back to land reforms.

135. The LDGI proposed an amendment to clause 78 of the Bill to repeal Part VIIIA of the Act.
Thdy submitted that the new Part VIIIA established the Land Acquisition Committee
comprising all appointees by the Cabinet Secretary without participation by stakeholders or
vetting by Parliament, whose function was to hear appeals against the decisions by the Cabinet
Secrtary, who was the appointing authority. The LDGI stated that the Commission, as

estaBlished, lacked independence and could not perform the duties assigned impartially. This
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would, therefore, create room for unjust and arbitrary property acquisition without prompt
and just compensation and risk procurement of injustice in the land acquisition process. They

recommended that the provision be deleted from the Bill.

Proposals on the Cmmnunir_y Land Act, 2016
136. In their Memorandum, the LDGI proposed an amendment to clause 79 of the Bill, which
sought to amend section 2 of the Community Land Act. They recommended that the

definition of community land be retained as it is in the Act.

187. The LDGI proposed an amendment to clause 80 of the Bill. They submitted that the
gazettement of new dates of completion 1s agreeable; however, it should be done in
accordance with the current law. They argued that this created room for actions contrary to
the current statutes and the Constitution of RKenya, 2010. They recommended that the

provision be retained.

Proposals on the Sectional Properties Act, 2020
138. The LDGI proposed to amend clauses 81 — 82 of the Bill that sought to amend sections 2
and 5 of the Sectional Properties Act, 2020. They recommended that the provisions be

retamed.

139. The LDGI proposed to amend clause 83 of the Act. They submitted that the provision for
review of previously registered leases within a period of 2 years created uncertainty in the
security of the tenure of leases. The provision failed to indicate who was to review the long-
term leases and the criteria for review. They recommended that the provision be deleted as

it lacked clarity.

140. The LDGI proposed to amend clauses 84 — 86 of the Bill. They recommended that the

provisions be maintained.

3.8 Submission by Land Acquisition Tribunal

Dr. Nabil M. Orina, Chairperson, Land Acquisition Tribunal submitted through written memoranda
as follows—

141. The Bill contains numerous proposals but the memorandum shall restrict comments to the
section that deals with establishment of the Land Acquisition Committee under the proposed
new Section 133A. Under this clause, the Bill proposes to replace the existing Land
Acquisition Tribunal with the Land Acquisition Committee with essentially the same

mandate but a different composition.
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This Bill makes a useful proposal i regard to expanding the membership of this
adjudicatory body to take into account important stakeholders in the process of compulsory
and acquisition that 1s valuers and surveyors. We hereby make some suggestions to
jtrengthen the proposals. We are also supportive of deploying this adjudicatory body within
1e Ministry of Lands as it will ensure that the body is facilitated with the technical expertise

dnd staft to discharge its mandate.

itther submitted as follows:
ICATION OVER ISSUES ARISING FROM COMPULSORY ACQUISITION

I'he Constitution of Kenya under Article 40 (3) (b) (i1) gives power to Parliament to enact

gislation that allows a person who has an interest in property that the State seeks to
c@mpulsorily acquire to have access to a Court of Law. This provision, therefore, envisages
that whoever feels aggrieved by the outcome or process of compulsory acquisition can have

such a grievance adjudicated upon by a court of law.

According to Article 162 of the Constitution of Kenya, the System of Courts shall comprise
of] The Supreme Court. Court of Appeal, The High Court (and Courts of equal status), and
subordinate courts established under Article 169 of the Constitution. Under Article 169,

subordinate courts are enumerated as: Magistrates courts, Radhis” courts, Court martial, and

any other local tribunal as shall be established through an Act of Parliament. The import of
thése provisions of the Constitution is, therefore, that a person aggrieved by an act of the
Stdte in regard to compulsory acquisition shall have recourse to a court of law as provided by

an Act of Parliament. The Land Act, which is subject of amendment herein, establishes the

Land Acquisition Tribunal. That is a court of law as per the Constitutional definition.
Holwever, the proposed Land Acquisition Committee falls short of this definition and will not
stand the constitutional test. To remedy this, we propose that a provision be included to
designate the Land Acquisition Committee as a subordinate Court pursuant to Article

169 of the Constitution of Kenya. Parliament has powers to establish subordinate
(:Ol+'ts.

.I*'tJl'thvl'mm'c, Article 23(2) of the Constitution provides that Parliament shall enact
legiflation conferring jurisdiction upon subordinate courts to hear and determine
il[)[‘lﬁl'illi()i].‘- for redress of a denial, violation or infringement of, or threat to, a right or
fundamental freedom in the Bill of Rights. This jurisdiction cannot be exercised by a

f=Y

comfnittee as envisaged under the new Section 1338 (7) as this committee is not a subordinate
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court unless it is so designated as proposed above. The same goes for Article 47(3) of the
Constitution which makes reference to a court or an independent impartial tribunal.
APPOINTMENT OF CHAIRPERSON AND MEMBERS

146. The question of establishment of tribunals and appointment of tribunal members has been a

subject of litigation before the High Court where the question before court was whether the

executive should be involved in appointing tribunal members. In the case of Qkoiti v Judicial

Service Commission & 2 others; Katiba Institute (Interested Party) (Petition 197 of

2018) /20217 KEHC 461 (KLR) (Constitutional and Human Rights) (11 March 2021)

Judgment) the High Court stated as follows:

76. There ts no doubt that most of the disputes handled by the local tribunals involve the
executive. As such, the executive has an obvious advantage given that it is the one responsible
with the appointment and removal of the Members. In such circumstances, the executive ought
nol to be the appointing authority. Instead, that duty ought to be undertaken by an independent

entity. As said, justice should not only be done, but should also be seen to be done.

77. It is worth-noting that such a state of affairs where the Executive overreaches and takes
over the mandate of the Judictary infringes on the independence of the Judiciary.

81... 1t 1s clear that the appointment and removal of members of the local tribunals falling
under article 169(1)(d) of the Constitution by the Executive contravenes the principle of
separation of power and is contrary to article 50(1) of the Constitution. That state of affairs
also infringes on the independence of the Judiciary.

147. They proposed, that in order to retain independence as a court of law, the manner of
appointment needs to be as it is currently where the Judicial Service Commission appoints
the Chairperson while the Cabinet Secretary appoints members. This would ensure that the
Tribunal or Committee is not challenged on the basis of lack of independence and possibly

for violation of the principal of separation of powers.

148. Besides, the tribunal currently has only two members so the Cabinet Secretary can still
appoint more members. They believe that a hybrid appointment system where the JSC
appoints the Chairperson and the CS appoints members ensures balance and also would take
account of other professionals like valuers and surveyors who would be part of the tribunal.

QUORUM

149. In addition to the above comments on the appointments, they support the increase of

membership in the proposed amendments. They also suggested an inclusion of a clause on

quorum for the law to set the quorum at three members as long as the Chairperson is

present. This would ensure expeditious disposal of matters.
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They also note that the proposed amendment does not address the question of transition.
At the moment, the Land Acquisition Tribunal is in operation and is hearing and determining
lisputes related to compulsory acquisition. They currently have a portfolio of about 18 active
. bases and more are being filed almost weekly. It would be good for continuity and institutional
memory for the proposed law to provide for a manner of handling the current cases before
he tribunal, were its composition or designation to change. We hereby propose that, for a
gmooth transition, the law should deem all the cases pending before the Tribunal as duly filed
dnd the current members of the Tribunal to transition to the new adjudicatory body until
dxpiry of their terms. They hereby proposed the inclusion of the following provisions on
transition:

) The Land Acquisition Committee established under Section 133A shall be the successor
to the Land Acquisition Tribunal established by Section 133A of the Land Act (now
amended) and subject to this Act, all rights, duties, obligations, assets and liabilities of
the Land Acquisition Tribunal existing at the commencement of this Act shall be
automatically and fully transferred to the Land Acquisition Committee and any
reference to the Land Acquisition Tribunal in any contract or document shall, for all

purposes, be deemed to be a reference to the Land Acquisition Committee established
under section 133A.

Preservation of judgements and rulings

R () The judgements, rulings or orders made by the Land Acquisition Tribunal
. established by Section 133A of the Land Act (now amended) are preserved.
(4 The persons who at the commencement of this Act are the Chairperson and

members of the Land Acquisition Tribunal shall become the Chairperson and
members of the Land Acquisition Committee respectively, as the case may be,
for the remainder of their tenure in accordance with their appointment under
the amended Act.

(d For greater certainty and subject to paragraph (c), such persons shall have and
may exercise and perform all the powers and functions of Chairperson or
members of the Land Acquisition Committee as the case may be, as if they were
appointed under section 133A.

3.9 Submission by Mr. Laibuta Mutua

NI, Laibuta Mutua submitted a written memoranda as follows-

151. The National Land Commission i1s a Constitutional Commission established under article 67
of the Constitution of Kenya 2010. Article 249 of the constitution outlines the objects of
('.n&lmissious and Independent offices as to protect the sovereignty of the people, secure the
obskrvance by all State organs of democratic values and principles and to promote

constitutionalism.
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152. One of the key mandates of the National Land Commission is to Manage and Administer
public land on behalf of the National and County Governments, a mandate outlined under

article 67 2(a) and 62 (2&3) of the Constitutional of Kenya.

153. In line with this mandate, | hereby expresses the following reservations against the proposed
amendement section 107 of the Land Act No. 6 of 2012 by the proposed Bill which majorly
recommends transfer of valuation for compulsory acquisition function from the Commission

to the Ministry of Lands, Public Works, Housing and Urban Development.
e te)

154. He had reservations against the following Amendments proposed in the Land Laws
(Amendment) Bill 2028 - Clause 107, Clause 113, Clause 124, Clause 130, Clause 108,
Clause 120, Clause 126, Clause 131, Clause 110, Clause 121, Clause 127, Clause 133,

Clause 111, Clause 122, Clause 129  Clause 112, and Clause 11¢;

155. He proposed that the referenced sections of the bill be deleted and retained as they were in

the existing Land Act No. 6 0of2012 for the following reasons; -

a) Clawing back of the gains made through land reforms
156. Relocating the function of valuation for compulsory acquisition to the executive under the
Ministry of lands, constitutes a regression that undermines the substantial progress achieved

through land reforms.

157. National Land Policy of 2009 recognized challenges arising from the previous land
acquisition processes under the presidency ranging from lack of checks and balances,
irregular acquisitions, political interference and proposed reforms, including aligning the law
on compulsory land acquisition with new land ownership categories, harmonizing
institutional frameworks, establishing transparent criteria and procedures and empowering

the National Land Commission.

158. The NLC's independence and accountability were emphasized in both the National Land
Policy of 2009 and the Constitution, in particular under article 249 of the Constitution 2010.
The NLC Act of 2012 further solidified its autonomy, requiring it to be accountable to
Parliament for its operations and mandating mimisterial policy directions to be laid before

Parliament in writing,
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The necessary checks and balances have been instituted within the Commission is

versighted by bodies including  Ethics and  Anu-Corruption  Commission  (EACC),

Directorate of Criminal Investigations (DCI), Ofhice of the Auditor General (OAG) as well

s regulators of professional conduct such as the Institution of Surveyors of Kenya (ISK)

nd Valuers Registration Board (VRB).

The Commussion therefore was best placed to carry out the process of compulsory Land

\cquisition.

b) Contravention of the Constitution

Article 67(2)(a) ot the constitution 2010 mandates the National Land Commission to

Tanage public land on behalf of the National and County Governments. Compulsory land

dcquisition involves conversion of Land from either Community or Private Land to Public

and on behalf of the National or County Governments. In line with this constitutional
andate, the National Land Commission, as the custodian and administrator of the converted

nd, should play a central role in the conversion process.

Assigning the executive the responsibility of undertaking the Compulsory Land Acquisition

focess, directly contradicts the provisions of the Constitution of Kenya 2010.

¢) Conflict of interest

I’he bill proposes changes to Section 107(1) of the Land Act No. 6 of 2012 to read
whenever the national or county government is satisfied that it may be necessary to acquire
some particular land, the Cabinet Secretary or County Executive Committee Member shall
submit a request for acquisition of land to the Cabinet Secretary to acquire the land
compulsorily.

Hrom the above, it is evident that the executive, through the Cabinet secretary or County
Hxecutive Committee member identifies the land to be acquired. It will therefore not be
réasonable for the same executive, through the Ministry, to determine the value of the land

being acquired as this will amount to conflict of interest.

I simpler terms, it's not fair for the buyer (executive), to be the one deciding what land to

biy, setting the purchase price, and then paying compulsorily. Additionally, the same buyer
hdppens to be responsible for hearing and settling disputes that arise from the same purchase

tlT‘uug‘h the Land Acquisition Tribunal.
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166. They firmly believed that this setup creates a significant conflict of interest. Therefore, they
proposed that the suggested amendment be struck off. Instead, the executive could decide
which land to acquire and allocate the necessary funds for the purchase. Meanwhile, the
Commission could independently determine the fair price through independently
undertaking the valuation to ensure there's a system of checks and balances, maintain

integrity, and uphold the principles of good governance.

d) Valuation Profession

167. Valuers are professionals who hold degrees in the field of Real Estate/Land liconomics from
accredited Universities. The Project Lead Valuers are registered, licenced, gazetted and are
regulated by the Valuers Registration Board (VRB) established under the Valuers Act Cap.
532, Valuers are also Full Members of the Institution of Surveyors of Kenya (ISK) and are
guided by the laws of the country not limited to, the Land Act No. 6 of 2012, Valuers Act
Cap 532, Kenya Valuation Standards 2021 and the International Valuation Standards 2020.
Reassignment of the valuation responsibilities from the Commission to the Ministry of

Lands lacks a clear basis, as all valuers profess the same skill and competence.

e) Protection of Public Interest

168. The bill proposes amendment of Section 107(3&4) of the Land Act No. 6 of 2012 to
empower the cabinet secretary to accept or reject any land acquisition request from either
the National or County Government. The question arises, who will sateguard the public
interest in a possible scenario where the current or future government either intentionally
or otherwise plans to acquire land irregularly. In a hypothetical case, the cabinet secretary
is likely to oblige to the executive orders while the investigative agencies, who are also under
the executive may turn a blind eye to such approvals to the detriment of the public.

169. Article 249 of the Constitution shields the public against such occurrences by outlining the
objects of the commissions and the independent offices; as to protect the sovereignty of the
people, secure the observance by all State organs of democratic values and principles; and
promote constitutionalism. The article further gives independence to the commissions and
the holders of independent offices, to the extent that they are subject only to the
Constitution and the law; and not subject to direction or control by any person or authority.
The National Land Commission, being an independent body that subscribes to article 249
of the constitution, was better placed to safeguard and advocate for the public's interests in

the compulsory acquisition process.

f) Protection and Support of Independent Commissions
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170. Laws are made for posterity and not to fit specific circumstances. As such, the National Land
Commission, being a check constitutional institution should enjoy protection, support and
backing by the state in its quest to fulfil its roles to protect the sovereignty of the people,

. secure the observance by state organs of democratic values and principles, and to promote
constitutionalism in line with Article 249 (1) of the Constitution.

‘ 171 Article 259 (1) (a-d) of the Constitution promotes the spirit of the constitution and
stipulates how the constitution should be interpreted in a manner that promotes its purposes,
good governance, values and its principles.

172.{In their view therefore, the government should protect, support and enhance service
delivery of Independent Commissions as opposed to taking away their functions.
) Contravention of the separation of powers between County Governments and National
Government
173. Article 67(2)(a) of the Constitution 2010 mandates the National Land Commission to
Manage public land on behalf of the National and County Governments. Further, article
87(1) of the constitution prescribes transfer of functions and powers between levels of

; dovernment.

” 174. "The question arises, what is the rational in the bill proposed changes to Section 107(1) that
the National Government is to value properties on behalf of the County Government yet
the two levels of government are autonomous?

175. In his view, simce the County Executive Committee members for Lands do not report to the
Chbinet Secretary ministry of lands, the valuation for Compulsory Land Acquisition should
bd undertaken by the Commission on behalf of both levels of government, as a neutral
cdnstitutional body.

h) Land Value Index and Land Acquisition Tribunal

17G. A | similar undertaking to transter compulsory land acquisition function from the
Cammission to the Ministry of Lands took place in the year 2018/19. As a result of
deliberations by the stakeholders, the Land Value (Amendment) Act 2019 was enacted. The
ac mandated the Ministry through the Cabimet Secretary of Lands with the following.

a) Lstablishing a land value index developed for the purposes of compensation. The
index was to be developed six months after commencement of the Act.

Ls
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b) Establishing the Land Acquisition Tribunal - The tribunal was mandated with
hearing and determining appeals from Commission decisions  relating  to
compulsory land acquisition. The tribunal was given power to confirm, vary or

quash the Commission's decision.

177. These 2019 amendments empowered the Ministry with significant responsibilities aimed at
introducing  checks, balances, and oversight into the compulsory acquisition process.
However, it is important to highlight that the land value index is yet to be finalized while

the Land Acquisition Tribunal is not yet operational.

178. In his view, the Ministry of Lands should not be responsible for conducting the acquisition
process and over-sighting it. Instead, we propose that they be tasked with finalizing the land
value index and providing essential safeguards as stipulated in the Land Value (Amendment)
Act of 2019. It's our opimion therefore, that the proposed amendment to the law eliminates

critical checks and balances in this process.

i) Political Interference of Acquisition process

179. It is his view that if the sections of the Bill proposing to cede valuation functions to the
ministry succeeds, the independence of the professional conduct and protection from
political interference cannot be guaranteed since the project mitiation, aftected persons,
assessment of value, implementation and payment will be undertaken by the executive under

the ministry of lands.

180. In line with the above observations, the proposed amendments to Part VIIT of Land Act No.
2012 raises the following questions: -

a)  What is the justification of transfer of the Compulsory Land Acquisition function
from National Land Commission to Ministry of Lands? Is the reason so weighty
as to warrant change of law?

b)  Who will execute the valuation function at the Ministry of Lands if’ not registered
and licenced valuers who are also the professionals executing the same mandate at
National Land Commission?

¢)  Who will prevent the glaring conflict of interest in the proposed bill whereby the
Presidency determines, approves, values, and provides compensation funds in
compulsory land acquisition of its own projects?

d)  Who will safeguard the process of Compulsory Land Acquisition from political
interference if the Presidency, through the CS who is an appointee of the president

oversee the entire acquisition process?
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¢)  Wouldn't there be political interference where the County IExecutive Committee
Member (CECM) of counties which are not politically aligned with the
government of the day are required to seek approval from the Cabinet Secretary
(CS) in charge of Land to undertake a County Government project, yet the two
levels of government are autonomous? Does this not contradict the spirit of

devolution?

181} In the past, the role of compulsory land acquisition was bestowed on the Commissioner of
Lands who operated under the Presidency. However, the land acquisition process faced issues
such as irregular acquisitions, lack of independence, overlapping roles, lack of transparency,
and subjective compensation assessments. The National Land Policy of 2009 recognized
these  challenges and proposed reforms, including establishing the Natonal Land

Commission, and conferring pre-emptive rights to original landowners.

152.|By adopting the proposed changes to part VIII of The Land Act, 2012, which proposes

reversion of compulsory land acquisition function to the Presidency, wouldn't we be clawing

back these land reforms?

153. Bhouldn't the government protect and enhance the functionality of constitutional

["ommissions as opposed to taking away their functions?

184. When orif the CS in charge of lands intends to acquire land compulsorily, will they write
4 request letter to themselves, approve the same, determine the value, proceed to acquire the

land and issue themselves a certificate of title?
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PART IV

4 COMMITTEE OBSERVATIONS

The Committee considered provisions of the Bill, evaluated submissions tabled and made the

following observations.

185.

186.

187.

188.

189,

190.

191.

The Bill proposes to amend the R('gislt'ulinn of Documents Act; the Land Control Act,
the Land Registration Act, 2012, the Land Act, 2012, Community Land Act, 2016 and
the Sectional Properties Act, 2020 as follows.

The Bill seeks to amend the Registration of Documents Act by decentralizing land
registries for registration of documents across the country as opposed to when such
services were only available in Nairobi and Mombasa, and align the Registration of
Documents Act to the Constitution of Kenya, 2010. The Committee proposes to amend
the Bill to provide for proportional representation of persons during the constitution
of the various committees.

Under the Land Control Act, the Bill seeks to reconstitute and align land control
boards according to the Constitution of Kenya, 2010 by providing a new governance
structure and enable granting consents to transact in agricultural land within
paradigms of Article 65 of the Constitution which allows non-citizens to own land on
leasehold terms not exceeding 99 years, as opposed to when their ownership could only
be permitted by the President.

The Bill seeks to amend the Land Registration Act to streamline registration of long-
term leases within the provisions of the Sectional Properties Act, 2020 and also to
widen the scope under which the registrar can revoke a title obtained through fraud by
the proprietor.

The Bill seeks to amend the Community Land Act to allow the Cabinet Secretary to
complete pending adjudication programmes under the Land Adjudication Act beyond
the 2-year period permitted by the Community land Act.

The Bill seeks to amend the Sectional Properties Act to widen the scope of the
Sectional Properties Act to include phased developments, introduce a second-tier
corporation known as Umbrella Corporation to deal with management issues
associated with a big or mixed-use sectional development.

The Bill seeks to amend the Land Act by giving clarity as to what it means by
allocation of public land and the respective roles played by the National and County

government as opposed to the National Land Commission.
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2. The Bill seeks to amend the Land Act to separate the roles of renewal and extension
of leases and respectively assigning them to the National Land Commission and the
Cabinet Secretary.

3. The Bill seeks to amend the Land Act to provide for the periodical review of rent and
valuation of land for rent after every ten years to be in tandem with the current
property values.

4. The Bill seeks to amend the Land Act to vest upon the Cabinet Secretary, the mandate
of handling compulsory land acquisition in order to eliminate the conflict of interest
likely to occur when one entity is involved in valuation process and at the same time
making compensation payments. T'his will also eliminate delay in acquiring land since
the acquiring public body has direct control in making compensation payments as
opposed to when funds were being transferred to the Commission.

5. The Committee shall propose amendments to streamline the process of compulsory
acquisition by providing that the Cabinet Secretary shall drive the process of valuation
and the Commission shall be responsible for paying compensation for land that has
been compulsory acquired.

6. The Bill seeks to amend the Land Act establish the Land Acquisition Committee to
replace of the Land Acquisition Tribunal. The Committee shall propose amendments
to assign the role of resolving administrative disputes to the Committee to ensure that
matters arising from valuation are resolved promptly to enable prompt and

])l'()[)()l'li()llal (‘()Hi[)t‘llﬁ«'llil)ll.

COMMITTEE RECOMMENDATION

P‘[‘!
res

Bi

1c Committee, having considered and taken into account the views and
commendations of the public including relevant stakeholders, recommends that the

1 be passed with amendments as proposed in the Schedule appearing under Part V

this report
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PART V

6.0 SCHEDULE OF AMENDMENTS

THAT the Schedule to the Bill be amended —

CLAUSE 43

(a) By deleting clause 34 of the Bill and substituting therefor the following new clause—

Amendment of the 51. The First Schedule to the Land Control Act is
First Schedule to
Cap 302 amended—

FIRST SCHEDULE
[ss. 5, 10and 127

1. A land control board shall consist of—

(a) the Deputy County Commissioner for
the sub-county i which the land
control area or division is situated, or
an Assistant County Commissioner
deputed by him in writing, who shall
be chairperson;

(b) not more than two public officers;

(¢) two persons nominated by the County
Fxecutive Committee member for the
time being responsible for lands in the
county  where  the  board  has
Jurisdiction; and

(d) not less than three and not more than
seven persons resident within the area
of jurisdiction of the board nominated
in writing by the member of
Parliament.

Provided that—

(1) notless than eight and not more than
twelve persons shall be appointed as
members of the board; and

() persons appointed under
subparagraph (¢) and (d) as members
of the board shall be owners or
occupiers of agricultural land within
the area of jurisdiction of the board.

IA. The Cabinet Secretary shall appoint and
gazette any person under paragraph 1.

2. A County land control appeals board shall
consist of——
(a) the County Commissioner, who shall be
chairperson;
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(b) not more than two other public officers
appointed by the Cabinet Secretary; and

(¢) not less than two and not more than five
persons, or persons equivalent to the
number of sub counties, nominated by a
member of parliament from each sub
county, appointed by the Cabinet
Secretary:
2A. The Cabinet Secretary shall appoint and
gazette any person under pzn':lgr;lph 2.
2B. The Cabinet Secretary shall appoint a person
who owns or occupies agricultural land within the
county as a member of the board under subparagraph
(c).
3. The central land control appeals board shall
consist of—

(a)  the Cabinet Secretary, who shall be
chairperson;

(b) the Cabinet Secretary for the time being
responsible for economic planning;

(¢)  the Cabinet Secretary for the time being
responsible for agriculture;

(d) the Cabinet Secretary for the time being
responsible for home affairs;

(e) the Cabinet Secretary for the time being
responsible for co-operatives and social
services; and

(f)  the Attorney-General.

4. Notwithstanding the foregoing provisions of this
Schedule, no person shall be appointed a member of more
than one board.

istification: The amendment is a substitution. The amendment proposes to delete and
sVibstitute the First Schedule to the Bill to provide and streamline the membership of a land
vntrol hoard, a county land control appeals board and the central land control appeals board

dith thestructures in the constitution.

(b} That clause +3 of the Bill be amended by inserting the following new amendment

imediately before the proposed new subsection (2)

Amendment  of 43. section 79 of the Land Registration Act, 2012 is amended in
ection 79 ol subsection (1) by inserting the words “chief land” immediately before the
No 3 0f 2012 word “registrar”
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The Justification. The amendment proposes to have a centralized system in place and have
one person accountable for cancellation of titles.

(¢ ) in the proposed amendments to the Land Act, 2012—
(1) in clause 45 of the Bill, by deleting paragraph (c).

(ii) by deleting clause 48 and substituting therefor the following new amendment-

Rent  for the “28A. The annual rent payable under a lease

SEVERA] BRI under this Part shall be the rent reserved in the lease
and for each subsequent period of ten years which
shall be charged at such percentage of the
unimproved value of the land assessed every ten
years by the Commission and as gazetted by the
Cabinet Secretary.”

Valuation of land

Fii vaiit 28B.(1) Notwithstanding anything contained
in any lease, the Commission shall every tenth year,
until the expiration of the term, cause the land which
is the subject of a lease under this Part to be valued
for the purpose of determining the rent which shall
be payable for the second or subsequent period of
such lease, whichever next follows the year in and in
respect of which the valuation is made and the rent
so determined shall be payable as from the
beginning of the period for which it is determined
to be payable.

(2)  Where the lessee successtully objects to
the valuation under section 28C, the rent payable
shall, on the determination of the objection, be
varied so as to be in accordance with the valuation
determined under that section, and the lessee shall
be entitled to a refund of the rent overpaid by him.

Lessee to be . . : : )
notified of rent to 28C. (1) IZach valuation provided for in section
be  paid alter 25B has been made and before the expiration of the

aluat ; : : ey
Hatation year in which the valuation was made, the Cabinet

Secretary shall cause a notice to be served upon the
lessee setting forth the value of the land determined
and the annual rent which in accordance with such
valuation will be payable by him during the next
following period and calling upon the lessee to state
in writing whether he objects to the valuation.

(2) A person may not submit a defence that
any notice required by this section to be served on a
lessee has not been served in an action for any rent
pavable under a lease granted under this section.
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Justification: The amendment is a substitution. It proposes to delete and substitute clause +8

of the Bill to provide a streamlined approach on matters relating to valuation of land rent.

(iii) inserting the following new clause immediately after clause 45 of the Bill

Amendment  of t5A. section 12 of the Land Act, 2012 is amended by
section 12 o imserting the following new subsection immediately after subsection
No 6 of 2012 (I)

(1A) Notwithstanding the provisions under subsection (1),
whenever the Commission is satisfied that it may be necessary to allocate
the whole or part of a specific public land, the Commission may take
necessary action provided under subsection (1)(a), (b), (c), (d), (e) or (f).

ustitication: The amendment is an insertion. It proposes to insert a new subsection to
empower the National Land Conunission to act on its own volition where it is satistied that it

may belnecessary to allocate the whole or part of a specitic public land.
@v) deleting clause 19 of the Bill;

Justification: The amendment is a deletion. It proposes to delete clause 19 of the Bill to the
pfiect that the Commission shall remain responsible for suing any person to recover a debt on

pinpaid rents and other payments.

—~

v) deleting clause 50 of the Bill;

Vustification: The amendment is a deletion. It proposes to delete clause 50 of the Bill because

the words “leased public land” do not appear in section 3#(1).

—~

") deleting clause 51 of the Bill and substituting therefor the following new clause;

Insertion of new 51.  The Land Act, 2012 is amended by inserting the
section S4A of following new section immediately after section 54—
No.6 of 2012

Levy on frechold

e 54A. (1) The owner of any freehold land situated within
ang =

the boundaries of a city or an urban area gazetted by the
Cabinet Secretary shall pay an annual land levy.

(2) The annual land levy under subsection (1) shall be
equivalent to land rent charged on a comparable leasehold land
or property of the same size in the same zone located within a
city or an urban area that may be gazetted by the Cabinet
Scecretary.

(3) The owner of freehold land that is used for agriculture
shall not pay the annual land levy under subsection (1).
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Justification: The amendment is a substitution. It proposes to delete and substitute clause 51
of the Bill to provide that the freehold land situated within a city or an urban area gazetted

by the Cabinet Secretary shall pay an annual land levy.

(vi)by deleting clause 52 of the Bill and substituting the following new sub clause—

Deletion —and 52. Section 107 of the Land Act, 2012, 1s deleted

substitution of . . & . .
weeton 107 of and substituted with the following new section—
No.G ol 2012

Preliminaries to 107. (1) Whenever the public body is satisfied

S that it may be necessary to acquire some particular
land under section 110, the accounting officer shall
submit a request for acquisition of land to the
Cabinet  Secretary  to  acquire  the  land
compulsorily.

(2) The Cabinet Secretary shall prescribe rules
providing criteria and guidelines to be adhered to by
an acquiring public body in the acquisition of land.

(3) The Cabinet Secretary may reject the
request of an acquiring public body, to undertake an
acquisition if the request does not meet the
requirements prescribed under subsection (2) and
Article 40(3) of the Constitution.

(1) Where the Cabinet Secretary rejects the
request of an acquiring public body in accordance with
subscction (3), the Cabinet Secretary shall within
fourteen days of the decision inform the acquiring
public body of the decision to reject the request and
state the reason for the rejection.

(5) If the Cabinet Secretary establishes that the
request under subsection (1) meets the requirements
prescribed under subsection (2) and Article 40(3) of the
Constitution, the Cabinet Secretary shall—

(a) map out and value the land to be acquired
using the valuation criteria set out under this
Act; and

(b) establish whether an acquiring public body
has identified the number and mamtained a
register of persons in actual occupation of
the land, confirming for each such
occupation, the duration of uninterrupted
occupation, or ownership of interest in the
land prior to the date of the request for
acquisition — of  the land, and  the
improvements thereon.

(6) T'he Cabinet Secretary shall forward a
request that complies under subsection (5) to the
Commission.
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(7) Upon receiving a request under subsection
(1), the Commission shall publish a notice to that
effect in the Gazette and deliver a copy of the notice
to the Registrar and every person who has an interest
in the land.

(8) The notice issued under subsection (6) shall
contain-

(a) the purpose for which the land is to be
compulsorily acquired; and

(b) the location, general description and
approximate area of the land.

(9) Upon receipt of the notice under subsection
(7), the Registrar shall make an order, pursuant to
section 76(1) of the Land Registration Act, 2012,
prohibiting or restricting dealings with the affected
portion of land until it vests in the acquiring public
body.

(9) Upon receipt of the notice under subsection
(7), the Registrar shall make an entry in the register of
the intended acquisition.

(10) For the purposes of sections 107 to 133, an
interested person shall include any person whose
interests appear in the land register and the spouse or
spouses of any such person, as well as any person
actually occupying the land and the spouse or spouses
of such person.

(11) All land to be compulsorily acquired shall be
geo-referenced and authenticated by the statutory
body responsible tor survey.

qtion: The amendment as proposed assigns the role of applyving for compulsory

(‘quisijion to the accounting officer of an entity. The accounting ofticer applies to the

Secretary using prescribed criteria. Where the request tor acquisition complies with
cria established by the Cabinet Secretary, the request is forwarded to the National
mmission. The National Land Commission gazettes the request and forwards the

to the Registrar. Thereafter, the Registrar places a restriction on any dealings

ftecting the land to be acquired.

(vii) by deleting clause 56 of the Bill and substituting therefor the following new clause—

."‘I‘l:\’""i"l"‘\"f"ll‘:j'."""l'ﬁ’" 109. (1) As soon as practicable after entry has been
A R made under section 108, the Cabinet Secretary shall
determine the damage resulting from entry to enable the
Commission to promptly pay just compensation for the

ns ped tion

damage.
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(2) A determination under subsection (2) shall be
made within a period of thirty days.
Justitication: The amendment proposes to amend clause 56 of the Bill to provide that the
Commission shall pay compensation by an acquiring authority and introducing a timeline for

pavment of compensation.

Vil in clause 58 of the Bill, by deleting the proposed amendment to paragraph (a)
i 5 g )

and substituting the following paragraphs—

(a) deleting subsection (1A) and substituting therefor
the following new subsection

“(1A) The acquiring public body shall submit to
the Cabinet Secretary proof in form of documentation
from the National Treasury that compensation funds
are available,

(1AA) The acquiring public body shall deposit
compensation funds including survey fees, registration
fees, vesting costs, and any other costs to the
Commission before the acquisition is undertaken.

(1AAA) Where an acquiring body does not
comply with subsection (1AA), compensation shall
only be available i the manner provided under
subsection (1B) (a), (¢), (d), (¢) or ().

Justification: The amendment proposes to amend paragraph (a) of clause 58 of the Bill to
provide that where a body fails to prove that there are funds then a person who is entitled to

compulsory acquisition may be compensated in another way as provided under the Land Act.

(ix) in clause 58 of the Bill, by deleting the proposed amendment to paragraph (b) and
substituting the following paragraphs-
(b) in subsection (2), by deleting the word “Commission” and
substitute therefor the words “Cabinet Secretary”.
Justitication: The amendment proposes to amend paragraph (b) of clause 58 of the Bill to
provide that the Cabinet Secretary responsible for matters relating to land shall make rules
to regulate the assessment of just compensation in consultation with the National Land
Commission. The amendment provides consistency as the Act provides for rules and format

for enacting subsidiary legislation.
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(iv) in clause 60 of the Bill, by deleting paragraph (c) and substituting the following new
paragraph—

(a)  Delete and substitute therefor the following
new subsection—

“(4) Every award shall be filed in the office of
the Cabinet Secretary and a copy sent to the
Commission and the acquiring public body.”

ation: The amendment proposes to amend clause 60 of the Bill by deleting the word

t Secretary with Land Compensation Inquiry Committee. The effect of the proposal is

hat Land Compensation Inquiry Conunittee shall undertake the valuation process and not

inet Secretary.
(vi) by deleting clause 62 of the Bill.

ytion: The amendment is a deletion. It proposes to delete clause 62 of the Bill to the

pflect that the National Land Commnission shall pay compensation for a compulsory land

F(rquisit}'(m and not the acquiring entity.

(vii) by deleting clause 63 of the Bill.

Justification: The amendment is a deletion. It proposes to delete clause 63 of the Bill to the

fthat the National Land Commission shall recover any monies paid in error during the

#rncms of compensation for a compulsory land acquisition and not the acquiring entity.

(viit) by deleting clause 64 of the Bill.

dtion: The amendment is a deletion. It proposes to delete clause 6+ of the Bill to the

dftect of that the National Land Comumission shall pay interest accruing from a pavment for a

ar)mpul.Tn:V land acquisition and not the acquiring entity.

(x) by deleting clause 69 of the Bill and substituting therefor the following new
clause—

Amendment  t . " . . .
e Y 69. Section 123 of the Land Act, 2012, 1s amended by—

section 123 ol

No.G ol 2012

(a) deleting  subsection (1) and replace 1t with a new
subsection—

‘(1) At any time before possession is taken of any land
acquired under this Act, the Cabinet Secretary may, revoke a
direction to acquire the land, and, shall determine all damage
suffered and all costs and expenses reasonably incurred by
persons interested in the land by reason of or in consequence
of the proceedings for acquiring the land to enable the
Commission to make compensation’;
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Justification: The amendment is a substitution. It proposes to delete and substitute clause 69

of the Bill to provide that the Conumission shall pay compensation.

(x) by deleting clause 71 of the Bill and substituting therefor the following new clause—

71. Section 125 of the Land Act, 2012, is deleted and substituted therefor the
following new section
Payment of compensation 125. (1) The Cabinet secretary shall send a copy of the
award of compensation made under section 124 to the
Commission.

(2) The Commission shall, as soon as is practicable, pay
full and just compensation to all persons interested in the land.

Justification: The amendment is a substitution. It proposes to delete and substitute clause 71
of the Bill to provide that: (1) the Cabinet Secretary shall send an award to the Comumission.

Thereafter, the Commission shall pay the amount determined for compensation by the award.
(xi) by deleting clause 73 of the Bill.
Justification: The amendment is a deletion. It proposes to delete clause 73 of the Bill to the

eftect that the Commission shall remain responsible for reference of matters to the Court for

determination.

(xi1) by deleting clause 74 of the Bill.
Justification: The amendment is a deletion. It proposes to delete clause 7+ of the Bill to the
effect that the Conunission shall remain responsible for entering into land for purposes of
effecting any matter relating to compulsory acquisition.

(xiii) by deleting clause 76 of the Bill.
Justification: The amendment is a deletion. It proposes to delete clause 76 of the Bill to the
effect that the Commission shall remain responsible for service of all notices relating to
compulsory acquisition.

(xv) by deleting clause 77 of the Bill.

75. Section 133 of the Land Act is amended by deleting and substituting it with a new

section
Regulations 133. The Cabinet Secretary in consultation with the Commission
may make rules generally for carrying out the purposes and provisions of
this Part.
Justitication: The amendment is a substitution. It proposes to delete and substitute clause 77

of the Bill to the effect that the Cabinet Secretary shall consult the Commission in making

any rules on any matter relating to compulsory acquisition.
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(x) by deleting clause 78 of the Bill and substituting therefor the following new clause—

Deletion pnd 78. Section 133 of the Land Act is amended by inserting the
\llllll(l]l n of I'.ll" - ha

VIIA of No 6 of following NEW PART immediately after —

2012

PART VIIAA - THE LAND ACQUISITION APPEALS

COMMITTEE
Establishment of the . ) ) : )
Land Acquisition 133A. (1) There is established a Committee
Committee to be known as the Land Acquisition Committee

which shall consist of five members appointed by
the Cabinet Secretary by notice in the Gazette.
(2) The Committee which shall consist of—
(a) a person who is admitted as an
advocate and who has practiced
as an advocate for ten years, who
shall be the chairperson;

—
~—

two persons who are registered
as valuers and each person shall
have ten years of experience
practicing valuation in a public
body, one of whom is a woman;

(c) two persons who are licensed
surveyor, each of whom has
practiced for ten years as a
licensed surveyor, one of whom
Is a woman.

(3) The Cabinet Secretary shall appoint
persons under from among a list of names of
two persons nominated by the Commission and
two persons nominated by the acquiring body.

(+) The Cabinet Secretary shall deploy
such staft as may be necessary to provide
secretariat services to the Committee.

(5) The Committee may co-opt an expert to
advise 1t on any matter before it and shall
regulate its own procedure.

(6) The chairperson of the Committee shall
serve for a term of four years and shall be
eligible for re-appointment for one further
term of four years.

(7) A member of the Committee shall
serve for a term of three years and shall be
eligible for re-appointment for one further
term of three years.

(8) The Chairperson and members of the
Committee shall serve on a part time basis.
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(9) The members of the Committee shall be
paid such allowances or other remuneration as
the Cabinet Secretary may, on the advice of the
Salaries  and  Remuneration  Commission,
determine.

(10) The Cabinet Secretary may constitute
as many committees as may be necessary for
the effective discharge of the functions
provided under section 133B.

::":’I‘""'I“'['l':lf"”"' 138B. (1) The Committee shall hear and
determine administrative appeals from the
decision on an award in matters relating to the
compulsory land acquisition process.

(2)A person dissatisfied with an award under
subsection (1) shall apply to the Committee in
the prescribed manner within thirty days.

(3) The Committee shall hear and determine
the application made under subsection (1) within
ninety days of the filing of an application.

(4) Despite subsection (3) the Committee
may, for sufficient cause shown, extend the time
prescribed for doing any act or taking any
proceedings before it upon such terms and
conditions, if any, as may appear just and
expedient

(5) If, on an application to the Committee,
the sum which in the opinion of the Committee
ought to have awarded as compensation is
greater than the sum in the award under
subsection (1), the Committee may direct that
the Commission pay interest in accordance with
section 125,

(6)  (a) Despite the provisions of sections
127, 128 and 148(5),

(i) a matter that relates to
compulsory acquisition of land
or creation of way lecaves,
casements and public right of
way; and

(i) that amounts to administrative
action under the IFair
Administrative Action Act,

Cap. 7L

shall be referred to  the Committee for
resolution.

(7) The provisions of section 127, 128 and
148(5), shall come into operation where the
Committee is unable to resolve the matter
within 30 days.

(8) Subject to this Act, the Committee shall
have the power to confirm, vary or quash the
decision of the Cabinet secretary.
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Cap. 7L (8) The Committee may, in matters relating
to compulsory using the framework set out
under the Fair Administrative Action Act, 2015
or any other law.

Judicial Review 133C. (1) A party to an application to the
Committee who 1s dissatisfied with the decision
of the Committee may seek judicial review in the
manner provided under section 7 of the Fair
Administrative Action Act.

Limitation ot 133D. A members of the Committee shall
Lability. . 8 :

: not be personally liable for any act or default done
Cap. 7L or committed in good faith in the course of

exercising the powers conferred by this Act.

tion: The amendment is a substitution. It proposes to delete and substitute clause 78
¢ a Land Acquisition Committee to hear and hear and determine administrative appeals
> decision on an award in matters relating to the compulsory land acquisition process

50 days. Where an appeal cannot be determined by the Committee, the matter may be

red for judicial review and submitted to the Tribunal.

Hon. Joash Nyamoko Nyamache, HSC, M.P
(CHAIRPERSON)
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THIRTEENTH PARLIAMENT
DEPARTMENTAL COMMITTEE ON LANDS

REPORT ADOPTION LIST

E We, the members of the Departmental Committee on Lands, have pursuant to Standing
Orders 216 (5)(c), adopted this report and affix our signatures to affirm our approval and
confirm its accuracy, validity and authenticity.
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
13" PARLIAMENT - THIRD SESSION, 2024
DEPARTMENTAL COMMITTEE ON LANDS.
MINUTES OF THE 14" SITTING OF THE DEPARTMENTAL COMMITTEE ON

LANDS HELD AT WALNUT 1 CONFERENCE ROOM, PANARI SKY CENTRE, ON
TUESDAY, 12""MARCH 2024 AT 10:00 AM.

——
PRESENT
Hon. Nyvamoko Joash Nyamache, M.P. -Chairperson
. Hon. Rihara Jayne Wanjiru Njeri, M. - Vice Chairperson

3. llon Rachel Kaki Nyamai, CBS, M.P
4. Hon. Shimbwa Omar Mwinyi, M.I".

3. Hon. Passaris Fsther Muthoni, M.
. Hon. Gitari Joseph Gachoki, M.P.

A Hon. Guyo Ali Wario, M.P.

8 Ilon. Nzambia Thuddeus Kithua, M1

9 lon. Ratana Paul Rahindi, M.P.
). IHon. Robi Mathias :\'.\'iltllill)(' M.P.

APOLOGIES
11 Hon. Ogolla Gideon Ochanda, M.

2] Hon. Ndung'u George Roimburi, M.P.

31 Hon. Mupe Anthony Renga, M.P.

41 Hon. Joseph Hamisi Dena, M.P.

5.0 Hon. Lelmengit Josses Riptoo Rosgey, M.I?

COMMITTEE SECRETARIAT

1.1 Mr. Joshua Ondari - Clerk Assistant/Head of Secretariat

2.1 Mr. Binensa Mabungu - Clerk Assistant [11

3.1 Mr. Sidney Lugaga - Senior Legal Counsel

b Ms. Audrey Ogutu - Legal Counsel 11

3. | Ms. Brenda Michira - Research Ofhicer 1

6. | Mr. Murimi Mwangi - Media Relations Ofticer 111

7. I Mr. Yeziel lllo - Sergeant at Arms
MIN/NO./NA/DC-LANDS/2024/090: PRELIMINARIES

['he Chairperson called the meeting to order at twenty minutes past ten o'clock with a word

of praygr by Hon. Kihara Jayne Wanjiru Njeri, M.P.




MIN/NO./NA/DC-LANDS/2024/091: CONFIRMATION OF MINUTES

The confirmation of the previous sitting’s minutes was postponed to a later date.

MIN/NO./NA/DC-LANDS/2024/092: MATTERS ARISING

There were no matters arising.

MIN/NO./NA/DC-LANDS/2024/093: ADOPTION OF THE AGENDA

AGENDA

()

Q

Prayers
Prelimimanries;

3. Confirmation of Minutes.

Matters Arising;
Meeting:

a) Consideration and adoption of the Report on the Land Laws (Amendment)

(No.2) Bill, 2023

b) Consideration and Adoption of the Report on the National Land Commission

(Amendment) Bill, 2023

Any Other Business
Adjournment

The agenda of the meeting was adopted after it was proposed by Hon. Nzambia Thuddeus
Kithua, M.P. and seconded by Hon. Passaris Esther Muthoni, M.
MIN/NONA/DC-LANDS/2024/091: CONSIDERATION AND

ADOPTION OF THE REPORT ON
THE LAND LAWS (AMENDMENT)
(NO.2)(NATIONAL ASSEMBLY
BILL NO. 76, 2023)

The Senior Legal Counsel took the Commuittee through the draft report with emphasis on the

following;

The Committee considered provisions of the Bill, evaluated submissions tabled and made the

followimg observations;

1

The Bill I proposes to amend the Registration of Documents Act; the Land Control
Act, the Land Registration Act, 2012, the Land Act, 2012, Community Land Act, 201
and the Sectional Properties Act, 2020 as follows.

The Bill secks to amend the Registration of Documents Act by decentralizing land
registries for registration of documents across the country as opposed to when such
services were only available in Nairobi and Mombasa, and align the Registration of
Documents Act to the Constitution of Renya, 2010. The Committee proposes to amend
the Bill to provide tor proportional representation of persons during the constitution
of the various committees.

Under the Land Control Act, the Bill secks to reconstitute and align land control
boards according to the Constitution of Kenya, 2010 new governance structure and

enable granting consents to transact in agricultural land within paradigms of Article



65 of the Constitution which allows non-citizens to own land on leaschold terms not
exceeding 99 years, as opposed to when their ownership could only be permitted by
the President.

The Bill seeks to amend the Land Registration Act streamline registration of long-
term leases within the provisions of the Sectional Properties Act, 2020 and also to
widen the scope under which the registrar can revoke a title obtained through fraud by
the proprietor.

The Bill seeks to amend the Community Land Act to allow the Cabinet Secretary to
complete pending adjudication programmes under the Land Adjudication Act beyond
the 2-year period permitted by the Community land Act.

The Bill secks to amend the Sectional Properties Act to widen the scope of the
Sectional Properties Act to include phased developments, introduce a second-tier
corporation known as Umbrella Corporation to deal with management issues
associated with a big or mixed-use sectional development.

The Bill seeks to amend the Land Act by giving clarity as to what it means by
allocation of public land and the respective roles played by the National and County
government as opposed to the National Land Commission.

The Bill seeks to amend the Land Act to separate the roles of renewal and extension
of leases and respectively assigning them to the National Land Commission and the
Cabinet Secretary.

The Bill seeks to amend the Land Act to provide for the periodical review of rent and
valuation of land for rent after every ten vears to be in tandem with the current

Pl'()l)L‘['I)’ \'illllt‘h’.

_ The Bill seeks to amend the Land Act to vest upon the Cabinet Secretary, the mandate

of handling compulsory land acquisition, eliminate contlict of interest likely to occur
when one entity 1s mmvolved in valuation process and at the same time making
compensation payments and eliminate delay in acquiring land since the acquiring
public body has direct control in making compensation payments as opposed to when
funds were being transferred to the Commission. The Committee shall propose
amendments to streamline the process of compulsory acquisition by providing that the
Cabinet Secretary shall drive the process of valuation and the Commission shall be

responsible for paying compensation for land that has been compulsory acquired.

1 The Bill secks to amend the Land Act establish the Land Acquisition Committee to

replace of the Land Acquisition Tribunal. The Committee shall propose amendments
to assign the role of resolving administrative disputes to the Committee to ensure that
matters arising from valuation are resolved promptly to enable prompt and

proportional compensation.

Ad

ption of the Report

Thd Report on the Land Laws (Amendment) (No.2) Bill (National Assembly Bill No. 76 of
2028) was adopted having been proposed by The THon. Gitar Joseph Gacholki, M. and

secanded by The Hon. Ratana Paal Rahindi, M.P




MIN/NONA/DC-LANDS/2024/095: CONSIDERATION AND

ADOPTION OF THE REPORT ON
THE NATIONAL LAND
COMMISSION (AMENDMENT)
(NATIONAL ASSEMBLY BILL NO.
+3 OF 2023)

The Senior Legal Counsel took the Committee through the Draft Report on The National

Land Commission (Amendment) (National Assembly Bill No. 135 of 2023) with emphasis on

the following;

Having considered the Bill, the Committee made the following observations:

(a)

There are stull many cases relating to grants and dispositions of public land and
historical land injustices claims that require to be reviewed and processed by the
Commission to provide reprieve to aggrieved persons.

Section 14 of the Act is couched as a transitional provision that was to expire
five years following its enactment hence the provisions of subsection (1).

To this end, an amendment to subsection (1) as contained in the proposal may
not be in order noting the subsequent subsections in particular subsection (9) 1s
premised on the transitional nature of the provision.

In this regard, Clause 2 ought to be amended by deleting the entire section and
replacing 1t accordingly with the necessary amendments.

Clause 3 of the proposed Bill also requires to be amended as the amendment to
section 15(8)(e) of the Act may not serve its purpose noting subsection (11)
envisages that the power of Commission to determine historical land mjustices
claims shall expire within ten years of the enactment of the section.

Based on the statistics of the historical land injustice claims processed so far by
the Commission and noting the proposed amendment to Section 15(3)(e), there
is need also to delete subsection (11) as it may not be feasible and tenable for the
Commission to process all the historical land injustices claims already admitted
and continue receiving new claims by 2026, being the time within which the
section shall stand repealed.

Additionally, the amendment to Section 15(11) of the Act is also necessary to
align the Act with Arucle 67(2)(e) of the Constitution, which confers upon the
Commission the power to deal with historical land injustices claims without any
time limitations.

The Committee proposes to delete and amend clauses 2 and 3 of the Bill to
address the matters raised under paragraphs (¢), (1), (g) and (h).

The Committee noted that there 1s an emerging practice where courts grant
orders attaching the accounts of the Commission to enforce a debt through
garnishee or charging orders. The practice undermines the ability of the
National Land Commission to carry out its functions including review of grants
and dispositions, compulsory acquisition, and historical injustices. The
Committee proposes to amend the Act to prevent courts from issuing garnishee

or charging orders against the bank accounts of the National Land Commission.
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option of the Report
e Report on the National Land Commission (Amendment) (National Assembly Bill No. 43

p023) was adopted having been proposed by The Hon. Robi Mathias Nyamabe, M.P> and
nded by The Hon. Rachael Raki Nyamai, CBS, M.P

N/NO.NA/DC-LANDS/2024/096: ANY OTHER BUSINESS

Thére was no other business.

MI

N/NONA/DC-LANDS/2024/097: ADJOURNMENT

Thare beme no other business, the meeting was adjourned at nine minutes past twelve
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TALKING NOTES BY HON. ALICE WAHOME
 CABINET SECRETARY, MINISTRY OF LANDS PUBLIC
' WORKS, HOUSING AND URBAN DEVELOPMENT

DURING PRESENTATION BEFORE THE
HbARLIAMENTARY COMMITTEE ON LAND ON THE
AND LAWS (AMENDMENT) BILL, 2023 ON 157
EBRUARY, 2024

Chairperson, Committee on Departmental Committee on Lands
Honourable Members of the Committee on Lands

CTairperson of the Taskforce on Review of the Land Laws (Amendment)
Bill, 2023, Staff from the Ministry

Ladies and gentlemen

1. 1 take this opportunity to thank you for calling us to appear before
you today on this noble task of legislating the Land Laws
(Amendment) Bill, 20235.

2. Mr. Chairman, as you could be aware, the land-sector is currently
undergoing through many changes and reforms that calls for a
corresponding review of the legal tframework that speak to such
changes.

8. One of the many legislative reviews we are undertaking comes you
through the Land Laws (Amendment) Bill, 2023 which Bill proposes
to amend the following land-sector statutes

(a) Registration of Documents Act, Cap 285
(b) Land Control Act, Cap 302

(¢) Land Registration Act, 2012

(d)Land Act, 2012




() Community land Act, 2016
(f) Sectional Properties Act, 2020

4. Before we make a detailed presentation touching on every statute
proposed to be amended, allow me Honourable Chairman to point
out some of the gains we seek to make on behalf of the citizenry

a)

b)

d)

¢)

h)

To bring statutes into conformity with the Constitution of Kenya,
2010.

To bring services associated with registration of documents closer
to all across the country by permitting registration of documents
at any registry, under the Registration of Documents Act.

To re-state in uncertain terms under which circumstances can a
registrar cancel a title issued under fraudulent means, under the
Land Registration Act

To provide for a framework of appointing the Land Control Boards
that includes representation from the County Government as well
as provide for express processing of consents, under the Land
Control Act.

To provide for a mechanism of completing the land adjudication
process in areas already declared as Adjudication Areas as opposed
to migrating the process to the Community Land Act which
requires completing of the process within three years from
cnactment of the Community Land Act, under the Community
Land Act.

To expand the scope of the Sectional Properties Act to include
phased development of land parcels without necessarily closing
the mother title on registration of a sectional plan.

To eliminate the discriminative and differential tax regime over
leasehold properties by bringing on board leaschold properties on
peppercorn rent to be at par with other leaschold propertics when
it comes to assessment of land rent to be paid, under the Land Act.

To give more clarity on respective roles played by the Cabinet
Secretary and the National Land Commission when it comes to
allocation of public land, renewal and extension of leases.



i) To provide for a mechanism for review of rent periodically, and
also valuation of land for purpose of rent.

Hon. Chair, as you will note from the documents we have placed
before you, we are happy to inform you that before this Bill was
brought to the House, the same was subjected to a public
participation exercise where the taskforce visited various parts of the
country to physically engage with members of the public.

. The arcas visited include Nakuru, Nyeri, Meru, Kisii, Kisumu,
Kakamega, Eldoret, Kitui, Malindi and Nairobi. In the same vein,
written memoranda were also received and considered.

. Subsequently Honourable Chairman, the views given were reviewed
and collated to inform the Bill that is now before you.

. Once again, 1 take this opportunity to thank you and the honourable
members of the Committee for affording us this opportunity to appear
before you as we continue soliciting for your invaluable support in
passing this Bill.

THANK YOU
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LAND LAWS (AMENDMENT) BILL. 2023 WITH RATIONALES
1. REGISTRATION OF DOCUMENTS ACT
Clause | Sec. Particulars Amendment Rationale
1. This Act may be cited as the Land Laws (Amendment)
Act, 2023.
2. 2 Section 2 of the Registration of Documents Act is | Soas to decentralize
amended bv— registration of documents
(a) deleting the definition of the term *Principal | registries to all registries in
Registrar™ Kenya as opposed to only
gis : bl el e
(b) deleting the definition of the term “registrar™ and being in Nmr{?b] _and
il . . = Mombasa registries.
substituting  therefor the following new
definition— To make the Act in harmony
) . . ) ) with the Land registration Act
“registrar” has the meaning assigned in the Land
Registration Act, 2012.
(¢) inserting the following new definitions in their
proper alphabetical sequence—
“registration unit”™ has the meaning assigned to
it under section 2 of the Land Registration Act,
2012;
“registry” has the meaning assigned to it under
section 2 of the Land Registration Act. 2012:
3. 3. Registries The Registration of Documents Act is amended by | Introduction of the term

(1) A registry shall be kept at Nairobi for the

whole of Kenya except the Coast
Province, and shall be known as the
Principal Registry, and another registry

repealing section 3.

‘registry’ to mean every
registry under the Land
Registration Act renders this
section superfluous
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19. Books to be kept by registrars

The following books shall be kept in both
registries-

Section 19 of the Registration of Documents Act is
amended by deleting the words “both registries” and
substituting therefor the words “a registry™.

Every registry shall be
required to keep the books as
opposed to when they were
required to be kept only in
Mombasa and Nairobi
registries

8. 22. Registrar may notify applications for Section 22 of the Registration of Documents Act is | To diminish the discretion
registration amended by deleting the words “the Principal Registrar | imputed on the part of the
Upon receiving for registration any instrument | may from time to time direct” and substituting therefor principal registrar (deleted)
rclullng o nnn.m\‘ah.Ic property .Ihe registrar the words “may be prescribed in the regulations™. and make it more predictable
may give public notice thereof in such manner ’ by way of regulations
with such particulars as the Principal Registrar
may from time to time direct.
9. 23. Method of registration Section 23(2) of the Registration of Documents Act is | To diminish the discretion
amended by deleting the words “the Principal Registrar | imputed on the part of the
(2) Subject to the provisions of this Act. the may direct” and substituting therefor the words “may be | principal registrar (deleted)
registrar shall register the document by pre'scrihed in the regulations”. . and make it more predictable
filling a photostatic copy thereof in the = by way of regulations
register in such manner as the Principal
Registrar may direct. and shall number
every such copy consecutively and shall
inscribe thereon the day of the month and
vear when it was presented for
registration.

10. 25. Indexes to be kept Section 25 of the Registration of Documents Act is To diminish the discretion
At each I'L‘}._lijll'}' indexes shall be kt‘pl of all amended b) deleting the words “‘the Principa] Regis[rar impuled on the part of the
registered documents in such form and may direct” and substituting therefor with the words principal registrar (deleted)
containing such particulars as the Principal ..mé\. be prescribed in the regulations™, and make it more predictable
Registrar may direct. . by way of regulations

I1. 30. Principal Registrar to superintend The Registration of Documents Act is amended by | The term “registrar”

The Principal Registrar shall exercise a general
superintendence over both registries.
[Act No. 41 o' 1956.5.6.]

repealing section 30.

introduced in section 2
suffices because the same
includes the Chief Land
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16. 39. Searches The Registration of Documents Act is amended by | Searches to be conducted in
Any person desiring information may apply in repealing section 39 and replacing it with the following | respective registries where the
person at the Principal Registry or at the Coast | pew section— information sought is
Registry (as the case may require). and. on domiciled
completion of the prescribed form and on 39, Searches
hayment of the prescribed fee, may inspect the : R P .
pay 01 THE prescribed fee, May Mspect YIC 1 Apy person desiring information in any registry may
register relating to the document mentioned in St . S L ’
the form = apply in person at the registry or by electronic means,

[Act No. 19 0f 1959, 5. 6] and, on cqmplctmn of [h‘e prescn‘bed form and_ on
payment of the prescribed fee, may inspect the register
relating to the document mentioned in the form or the
same be made available by electronic means.
17 40.
2. LAND CONTROL ACT
Clause | Sec. Particulars Proposed amendment Rationale
17 | *“a board” means a land control board, a Section 2 of the Land Control Act 1s amended To align the definition to fit
provincial land control appeals board or the by- into the prevailing
central land control appeals board: administrative structure spelled
(a) in the definition of “agricultural land™ | out in the Constitution of

*county council™ means a county council

(Cap. 265):

established under the Local Government Act,

appearing in paragraph (b) and
substituting  therefor  the  words
“Cabinet Secretary™;

(b) in the definition of "a board™ deleting
the words “a provincial land control

by deleting the word “Minister” | Kenva. 2010




010¢

RAUIY JO UONMIISUOD)
Y yum astuouey o

T AIRIA103S 12UIqR))., SPIOM AU 10}a1dY)
FunNINsqns pue _JIdISIUTAL. PJOA 3yl Sulld[ap
AQ PapudWe s 13y [0UOD) PUBT AY) JO € UOHIAS

sy ¢

1

81

‘0] uond3s Jdpun

paysijqeisa preoq sjeadde jonuod

pue| AWN0d B sueaw _pieoq

sjeadde  jonuos  puep  Awnoa,. (1)
"T10T 19V SIUDWLIAA0N AJUNO))

ay1 Japun 11 01 paudisse Fuiueaw

Yl SBY _JUdWUIdA0T - Alunod,. (1)

—aouanbas
[eanaqeydje sadoad a1ayy ur suoniuiyap
wau BUImMO[|0) ay 3unaasul ()

1. pieoq sjeadde jonuoa
pue| jeroulaodd,, wudl 2yl 3undjap (2)

¢ [1ounod AJunoo.,

Wldl Ayl Jo uonuyap Yyl Jundap (p)

1 AIRI2IDDG 1dUIgR ),
Splom  dyl  J0JAIdYl  Funnnsqns
pue _IdSIUIAL. PIOM 241 3unajap Aq

_B2JR [0IUOD puUB|.. JO UONIULIP 241 Ul (9)

¢_paeoq seadde jonuod
pue| AUNod B, SpPlom 2yl J0JAIdY)

{01 UOND3s J1apun paysijqeisa pieoq

s1eaddR 0L PURIHBOUHAGIE--SHR O

sunmnsqns pue _pieoq - sjeadde

n'-u.l- g ‘h_ﬂ—

speadde [o.uod puel [euIr0ad,,




uostad A1dA3 syueisd (107
"BAUDY JO UONNIISUOD)
Y1 JO O 3PNy

'SIBAA (6 BUIPAAIXD

JOU WLID) B 10} Inu3}
PIOYasea] uo pue| umo
01 SUdZII-UOU SMO[[E $9
21y "3sn Jo ssajpaedal
pUB| UMO UBD SUIZNID
-LOU YD1 J2pUN SLLLIA)

Jigjun Ajpaysew e (pred aq 01 4

2oud ay1 Surpnjour) uonoesued |

3y} JO SUONIPUOD pue swd Ay} (111) _

(1)

—213yMm pasnjal aq 01 A||eIduad

1y3no juasuod 1eyy dpdiounid sy uo 10w (q) _
B2 [01UOD puR| AY) UM Aipueqgsny
po03 Jo spiepuris jo 1udwaaoldwi

10 2DUBUIIUIBW JY) UO 1O PAUIIDUOD |
pue| Ayl JO 1WaWdo[aAp J1WOU0I )
UO dABY O] A[2YI] S1 1UISUOD JO [BSNJI IO

N0 128 SBY UONNINSUOd Ay 7
‘910 WURIS 241 421ym 123]J2 Y1 01 pae3al daey (e)
1OV pueT Ajunwwo)) —[|BYs p4rOq [0NU0D PUR| B "UOCIDBSUR]
_ a1 Aq pajeadar sem PI[[0NU0d B JO 12adsar ul Juasuod
8961 19V (saaneiuasaiday "(9) ydeaSeted Sunapap Aq () uondasqns aSNJaa 10 JURIF 01 Ja1aym Julpidap ug ()
dnoun) pueTay] [ | ul papuawe si 1oy [01JUO)) PUBRT Yl JO ¢ UOIIAS 1UASUOD JO [BSNJaL 10 Julueln g w
‘Aued e stuawuidaod
Aunod e (pue| Ayunwwod jo 12adsar ur)
10 pun{ JUIWINAS puL dY] “JUIWUIIA0T
JUDLLILLIAAOS AJUNOD YA JeUOnBU A1 Udiym 01 uondesuesy e (q)
[1ounoed Aunod depdar o] g |
10y pueT ayl —ydeidesed mau Suimoljoy ayl Jojatay ‘Aued e st 1ounod AJunod e (puejisni] jo
JO GE | UOIdas Iapun punj e Sunnminsqns  pue (q) ydesSered Funajap Aq 153dsa4 U1) 10 SIISNI | PUN.{ JUIW[IAS Y 10 ,
JO QWEBU 1231100 Y1 D O “[ | PIPUIWE SI 1Y [0NUOD) PURT AY) JO (€)9 UONIIS | UAWUISA0N) Y1 YdIym 0} uondesuen e (q) (¢)9 | 1Z
" AIRI2ID2G 12UIqR)),, SPIoM Y] Jojalay) |
FunNnINSqns pue JIdISIULAL, PJOm a1 Sunaap Aq _
papuauie S1 12y [011U0D) pue Ayl Jo (1)€ uondas SN g m 0z
" AIRI2103G 12UIgR)).. SPIOA AU 10Ja1dY) _
3unnINsqQNs pue  JI3SIuly.. plom ayl 3undjap 7
AQ PapuaLe S1 19y [01U0D) PURT Y] JO $ UOIIIS SN p | 61




"SALIEPUNOQ
JANBNSIUTWPE PaYs1|qeIsa
0} paeoq jeadde uSije o

aavod
STVIAddYV TOULINOD ANVT ALNNOD

—3urpeay mau Juimojjoj ayl
10ja12) Sunnnsqns pue |A ued Jo Suipeay ay)
3unajap Aq papuawie s1 19y [0U0D) PuBT Ay |

ddvod S'1viddv
TOULNOD ANVT TVIONIAOYd — TA LYVd

£

"9A0qE 9 IPIIUY

U1 1IN0 13 suonewi|
01123[gns st 1y3u

Sy 'eAuay jo ued Aue
ut pue uondidsap Aue jo
Auadoad umo pue asnboe
01 SIYI0 (IIM UONRIDOSSE
ut 1o A[jenplarpui

_ (9pt deD) 9861 10V
uonetodio)) a1 2yl Jo Sutueaw

oY) uryim uonesodiod aels v (A1)
10 3(,L8T "de)) 896
19V (saaneuasaiday dnoiny)
pue] ay1 Japun pajesodiooul
saanejuasaidar dnoid
10
IBAUY JO SUDZIID B SIAQUIdW
as0Ym JO [[B A12100s aanerado
-02 10 Auedwod aeaud e (i)
10 fBAUdY Jo udzZNId ® (1)
—0u st oym uosiad e oy uoniued
10 AZUBYOXD “ASBI| “Iajsurd) "Jes JO
Aem Aq Jo pasodsip aq 01 sI a1eys 10 pug|
Y1 Y2Iym Ul IS AU UL JUISUOD asnjal (3)
pue|
ay) Jo Anananpoad ayy 2onpal
01 A[2Y1] 3q p|nOM UOISIAIP
a1 ‘sjaoaed arow 10 om] olul
pue| JO UOISIAIP aY) JO ased i ul (A1)
10 fuonoesuesy ay) 01 sanued

B R «r_-lu._.n n.:.:

31 JO U0 0] SNOIATLIUBAPESIP IO




01

010Z ‘BAUY JO UOIIMINSUOD
Yl Aq pajeadar sem yorym
uonensiutwpe [erauiaod
3[1ymisIa ay1 01 pasoddo

SB 21N10N1S IDUBUIIAOT
paysI|qeIsa ayl Jo suudy

pue :pieoq sjeadde [onuod pugj [erduraoad
V.. Spiom ayl Sunajap Aq (g) uonaasqns ut (2)

1. A1unod ayy 10j paeoq sjeadde
JONIUOY  pue]  AWUNOD 3. SpIiom Y]
10j213y1 Sunmnsqgns pue sasuiaold ayl 10j
pieoq sjeadde jonuod puey [erouraoad 2y,
Splom dyl Funajap Aq () uonodasqns ui (q)

. AIUNOY,, pIom
a1 d10j2194) Sunnnsqns pue |erauiaodd.,
pJOA JYl FundPp AQ 30U ApIS Ayl Ul (v)

Jo Y31 ayy 01 192[gns “pue () UONIASGNS

Jopun 11 01 apew sjeadde [je aurwdap

pue 1B3Y UOII2IISIP INJOSGR S1I Ul “||eys |

pleoq sjeadde jonuod pue [erdutaoid v (7)

PaIENIIS SI
uonsanb ur puep ay1 yorym ur asutaoad ayy
103 paeoq sjeadde jonuos puej jeroutaold
ayy 01 jeadde 19y s1y1 Jo ()91 UONIIS
Japun paisod 10 pasaALdp u1dq uoISIdAP

S, pdeoq ay1 Jo Adod ayl jo sAep Auiy) ”

urym “Aew juedrdde ayy ‘uonoesues _
Pa[]0u0d B JO 123dsar ul Juasuod juedd

01 $asnjal paeoq [01u0d puel e adyp (1) |

pieoq sjeadde jonuod puey [eioutaosd 01 [eaddy i

ur paystjqeisa paeoq sjeaddy | —papuawie s1 10y [011U0D) pue Ayl JO [ U0 ST
2INpaYds Yy Jo
7 ydesSeaed ur papiaoad se aq [eys pieoq sjeadde
[onuod pue] Auno) e jo diysiaquiaw ay] (7)
‘pieoq sjeadde jouod pue| Aluno)) B *A1uno)) 1.yl ~
JO J2UOISSIUIWOD) AWUNOD) Yl YIM UoIeNSuod '3|npayog Ay jo ¢ ydesdered uy
Ul “BaJR [OJIUOD PUB| B SUIBIUOD YdIym A1Unod) papiaoud se 2q [[eys pIeoq sjeadde jonuos
(983 10 USIqRISa [[BYS AIR1103S 19u1qe) 3y (1) puej [eroutaoad e jo diyssaquidw ay | (7)
‘pieoq sjeadde jonuod puey [eroutaoad
'spIe0q e ‘2outAodd Jey) JO J2UOISSIWIWO))
sjeadde jonuod puep A1unod jo uawysijqesy "0l [BIOUTAOI 3Y1 Y1IM UOIIBNSUOD Ul ‘BaIR
|OUOD pUR| B SUIBIUOD Yd1ym dduIr0xd |
SHUN JANBASIUIWPE —uonoas OB IO} YSHGRISa [[eys NSt Y (1) |
PAYSI|QeIS JO SWA | MU SUIMO[[0) ) (im 11 Furdejdal pue ()| U01193s spieoq sjeadde |
ur pieoq sjeadde Surysijqeisy | Surjeadas Aq papuauie sI 19y [0U0D) pue] ay| [01u0d pue| [erduAodd Jo udwysH|qeIsy (| f +T




11

2A0QE ()| UOI1D3S Japun
paysijgeisa pieoq sjeadde
[011U0D puR| AJUNO)) Paysijqelsa

. A1unoo,, prom ayl J0ja1dy) unmnsqns
pue _[e1outAoid,, p1om Y1 3unajap Aq papuawe

puE Jeuly 2q [[Bys pieoq sjeadde

[0JUOD pUB]| [BJIUD Y] JO UOISIIAP

SJI puB "uoI1d3s Syl Jo () uondasqns

Japun 31 01 apew sjeadde [|e aurwiaap

pue I3y “UONAIISIP AIN[OSGE S Ul “[[eys
pieoq sjeadde jonuod puej jenuad ay | (7)

‘paeoq sjeadde jonuod

pue| [enuad ay1 01 [eadde 12y siy1 jo

(7)97 uond3s Japun paisod 10 paidAl|dp

uraq uoisioap s pieoq ayy jo Adoo ay

Jo sAep Auyy unyiam “Aew paeoq sjeadde

jonuod pug| [erouiaoid v £q passiwsip
uaaq sey jeadde asoym uosiad Kuy ()

Y1 Yim ASIUOWLIRY O] SI19Y [0NU0)) pue Ayl Jo (1)1 uondas | pieoq sjeadde jonuod puey jenuad 03 [eaddy ¢ LT
"210A 10U ABW INQ "S3unadu e yeads
Aew pue puane [[eys pue ‘pieoq sjeadde
|0IU0D puUB| [BAUID) Y] JO AIR1DIIIS
A1 2q [[BYS SpUET] JO JAU0ISSIWWO ) Ay (¢)
JNPAYIS 1841 A1 ul papiaoud
19y UoRNSIZAY se 3q ||eys pieoq sieadde jonuod
pue ayl Aq pajeadas pue| [enuad ay jo diystaquiaw ay | ()
SEA 1Y SPUBRTT SIUDWILLIDAON * UONBAISIUIWPY puRT Jo 1010241(].. ‘paeoq sjeadde joau0d
A1 ADUIS SISIXD JITUO| SPIOM Y] J0JAIAY) TUNNINSNS PUB _SPUBT] JO | puR| [BIUID B PAYSI|QRISI AGalay st a1y (1)
OU SPUB| JO JOUOISSIWWO) | JAUOISSIWWOD),, SPIOM Y TUNI[Ip Aq papuawie pleoq sjeadde _
A1 JO 221JJ0 Y| SL10V [043U0)) pue| 3yl Jo (€)71 uondag [OJJUOD pUR| [BAIUDD JO TUWIYSI|GRIST T | 97

{.pieoq sjeadde josnuod pueg

‘UNOd Aue

ut pauonsanb aq jou [[BYS pue 2AISN|OUOD
pue [eul} aq |[eys pieoq sjeadde

|0.UO0D plEg| _N_D:T)D_l 2 JO-UOISIIp

‘&

RTOTOS 2. SPIOAM a4} 10J21aY) Sunnisqns

Y “CT UONIAS AQ paudjuod [eadde




1

"S3SLIE PAau Yons

' AIRIAID2G 12UIqR)),. SPIOM AY) J0jaIaL)
FunMmnNsqns pue Juapisald.. plom ay) unajap Aq

"UonIeSuRI] pajjoauod Jo
SSB[2 Aur 10 uondesuel pajjonuod fue uqryosd
‘21122p0) Y1 Ul 3d110U AQ ‘AR JUIPISAL] Y |

UdYA SUONDBSURI YORI1ISR) O] | PIpUdWER SI 1DV [0IUOD) PUBT Yl JO €T UONIIS suondesuRI pue| Jo uonIqIyold "€g 0¢
"210A |RUITLIO
UB SB [[9M SB JJ0A TUNISED B dARY [[RYS m
Suipisaid aquua 1910 10 parog d)
JO UBLLLIIBYD 2] “PIBOQ B 210J2q Janew
{ue uo $a10A jo Anjenba ue st a1yl § (4)
"2214) 2q |[Bys pleoq speadde jouod pug)
[BIUDD 241 Jo Sundaw e jo wnionb ay| (¢)
U0 AQ HdqUINnU
UDAIUN Y] URY] JDILAIT SI UDIYM Jagunu
AW 01 AW WO4) AIBSSIdaU UDAD Y JO J[RY-3U0 3q [[BYS 11 Jaquunu
2q Abw Se S3unddW pleoq |0NUOd pue| UDAJUN U SIIQUINU [RIO] dY] 21D M
[BULIOU PIINPAYIS Ayl JO dpISIn0 Junaaw pUE “1aqUINU BY) JO JIRY-3UO 3q [|RYS
pleoq |0u0d pue| [e1dads ® npayds "IAQUUNU UIAD UB SI PIROQ U] JO SIdgUIa
Aew  preog [ohuo) pue gy (€). JO J2quinu [B101 aY1 AdyM “paroq sjeadde
1011U0d pue| [e1dtiA0Ld B 10 pIEOQ [01U0D
—U01123SqNS MaU B 10JaIaL)) puej e jo Junaaui e jo wntonb ay] (7)
AMNSQns pue (¢) uondas-qns Junajap Ag (q) "Bunaaw ey e apisaid o1 Jaquunu aray)
2IN19NIS JUBUIIAOS JUALIND "(7) uonoas-qns JO au0 12312 [[Bys Sunaaw ayl e juasaid
Y1 JO SULIA) Ul dA0QR ()] | Ul AJUnod,, plom Y1 Jojalay) Sunniisqns slaquiawl Ay “peoq Ayl Jo Junddui e
UOIIJ3S J1apun paysi|qelsa pieoq | pue _[erouiaosd,, plom ay1 Junapap Aq (e) W01} JUASQe SI paeoq e Jo uewieyd ay J (1)
sjeadde [onuod pue| AJUNOY) | —PAPUIWIE SI 1DV [0JIUOD) PUBT YL JO S| UONIIG SPJBOQ JO 2NPA0IY "¢ 6%
' AIRIAINIG 12UIQR)D).. _
SpIOM JY] 10J2Iay) TunNSgNs pue sINdd0 _
11 13A19YM _IISIULIAL, PIOM Y1 Sunajap Aq
uonMINSUOD) a4yl Yyim usie 0] |  PIpUdWE SI 10y [0JIUOD) PUBT Y] JO $] UOHIIS IS 11 87

N0 Aue
ur pauonsanb aq j1ou [[eYs pue AISN|OUOD




o 3

24, Exemptions

Section 24 of the Land Control Act is amended

To fast track transactions-when—

LhePigsident-mav—by-notrce-tmrthe- oo,
exempt—
(1) any land or share. or any class of land or
J share: or
f (2) any controlled transaction. or any class of
! controlled transaction: or
(3) any person in respect of controlled
transactions or some class of controlled
transaction,
from all or any of the provisions of this Act. or
from any prohibition made under section 23 of
[ this Act. on such conditions (it any) as he may
| think fit to IMpose.

By deleting the word “President™ and substituting
therefor the words “Cabinet Secretary™.

such need arises.

32 | Section 25(1) of the Land Control Act is amended
by deleting the word “*Minister™ and substituting
therefor the words “Cabinet Secretary™.
33 27. Amendment of laws Section 27 of the Land Control Act is repealed. | To harmonise with changes
The written laws specified in the first column of
the Second Schedule of this Act are amended.
in relation to the provisions thereot specified in
the second column of that Schedule. in the
manner specified in relation thereto in the third
column of that Schedule.
34 I. A land control board shall consist of— The First Schedule to the Land Control Act is To harmonise schedule with

(a) the District Commissioner of the district
in which the land control area or division
is situated. or a District Officer deputed
by him in writing. who shall be
chairman:

(b) not more than two other public officers;

amended—
(a) in paragraph | by—

(i) deleting the words “the District
Commissioner of the district” appearing

changes made in the Act

13
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subsection (1), notwithstandine that no.award.has

been made.

(c) by deleting subsection (3) and replace it with a
new subsection—

(2) Upon taking possession of land under
subsection (1) or subsection (2), the Cabinet
secretary shall serve upon—

(a) the Commission:
(b)the registered proprietor of the land: and
(c) the Registrar,
a notice that possession of the land has been taken and

that the land has vested in the national or county
government as the case may be.

67 Section 121 of the Land Act, 2012, is amended by
deleting the word “Commission™ appearing in
subsection (1) and substituting therefor the words
“Cabinet secretary™.

68 Section 122 of the Land Act is amended—

(a) by deleting the word “Commission™ appearing in
subsection (2) and substituting therefor the word
“Cabinet Secretary™:
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(7) The Chairperson and members of the
Committee shall serve on a part-time basis.

(8) The members of the Committee shall be paid
such allowances or other remuneration as the
Cabinet Secretary may, on the advice of the
Salaries and Remuneration Commission,
determine.

133B. Functions of the Committee.

(1) The Committee shall hear and determine
appeals from the decision of the Cabinet
Secretary in matters relating to the compulsory
land acquisition process.

(2) A person dissatistied with the decision of the
Cabinet Secretary shall, within thirty days,
apply to the Committee in the prescribed
manner.

(3) The Committee shall hear and determine the
application made under subsection (1) within
ninety days of the filing of an application.

(4) Despite subsection (3) the Committee may, for
sufficient cause shown. extend the time
prescribed for doing any act or taking any
proceedings before it upon such terms and
conditions, if any, as may appear just and
expedient.

44




Sv

—SPUNOJ3 FUIMO[]0)
Y1 Jo Aue uo wnod a1 01 [eadde ‘sduuew
pue awn paquoasaid Yyl ul ‘Aew 2NIWWOD)
A1 JO UOISI3p a4y Yim pIlsnessip st
oym 2a11wwo)) ayy o1 uonedtjdde ue oy Aued v (1)
sjeaddy “Degl

ME|
1410 AUR JO ¢[(T 19V UONDY dANRNASIUIWPY
Jlg dY1 J2pun N0 13S JOMAWRI) Yl 3Fuisn
uonmnsuo) Ayl Jo (£)Ly pue (7)€L SV
Japun Fuisue )1 a10j2q urejdwod B auludap
pue Jedy ‘pue| jo uomsinboe  Aiosindwos
01 Junepar siapew ur CAew aantwwo)) Ay (8)

"AIR12ID2G 12UIgR D) Y] JO
uoIsI2ap ay1 ysenb 1o Auea ‘wuijuod o1 amod ay
JARY [[RYS 2INIWWOD) dY1 19y SIY1 01 13[gng

—
—~
—

"INIUWUOY) Y1 01 PALIAJAI 2q “ddURISUL 18U
Y1 ul [[eYsS ‘Aem JO ysu d1qnd pue siuswased
'SIABI[ABM JO UONBAID 10 pue| JOo uonisinbae
Alosindwiod 01 Funepdr aanew v ()8
pue 87 L7 suondas jo suoisiaoid ayy andsaqg

—_

9)

‘31ed paquidsald ayl 18 $SA0XD
a1 uo 1sasunl Aed Aiea10ag 1auiqe)) ayl eyl
12241p ARW 23N1WWOYD) Y] ‘PIEME PIP AIRI2IIAG
[UIqRD) Ayl YdIym  wins  ayl  ueyl J1aeald
st uonesuadwod se papleme JAey 01 1Y3no
aa1wwo)) ayl Jo uorurdo ay3 ur yarya wns 1o

TIOT YT ISNTITo .y 97 01 tonedijdde ue uo ‘1 (5)




9y
‘31 Buipuedxa _
AjlIBSS323U  INOUIM  UORNINSUOD) Byl Ul Alunwiwos,, widy ayl Jo uonuap ayl unajap Aq -sapnjaul
pue| AJUNWWO) O UOIIUY3P 3Y} 03 WIOJUOI 0] T | PAPUIWE SI ‘9| ()T 10V PUBT ANUNWWOD) JO T UONIAG sueaw ,pue| AJUNWWOY, 6L
uonedsnr 1awpuawy pasodoid | sig|nanJed as | asnep)

9T0Z ‘1OV ANV1 ALINNIWINOD 3HL °S

10V SIY) AQ
pau12juod s1amod ayl FuISIDIAXD JO ASINOD Y1 Ul Ylie)
POOT Ul PANIWILIOD 10 UOP 1NBJIP 10 10' AUR 10} d|qel]|
AJjeuossad aq 10U [[BYS 231IWWOYD) Y} JO SIdqQUIAW

ANQIqeI JO uoneNu (gg]

‘me| Jo uonsanb e uo apew 2q Aew
22NWWO)) Yy Jo uoisidap ayy wody jeadde uy (7)

*ased Y1 JO UOISIdAP
Loyl ur 109jap 1o soud pasnpoid sey
10V SIY1 1apun 10 Aq papraosd ampasoud
Ayl Ul 102Jap 0 JoMd  [enuelsgns ()

10 MB] JO 2210
ay1 Suraey agesn 1o me| JO anssI [eLdRW
WOS AUIWINAP O] Pajie)] 1w Yl (q)

IME| JO 2210] a1}
Fuiaey afesn 2wos 01 10 ME| 01 AIBIIUOD
SEM  22NIWILWOY 3yl JO uoIsdap  ayl (v)




Ly

—asuanbas [eanaqeydje sadoad nayy ui
SUOIIIULJAP MAU FUIMO[]0) Y1 Fulasul Aq papuawe
S1S020Z 1Y saadold (ruonsag ayl Jo 7 uondag

18

aleuoney

juawpuawe pasodoid

sie|ndijed "33s

asne|)

10V S31143d0¥d T¥YNOILI3S

12y uonedipnipe
2yl Japun suoidas uonedipnipe 3uilsixa ayl
Jo uonadwod ayl yum Ajjualiniuod unJ ued
1Dy pue] Allunwwo) ayl jo uoneluawajdwi

‘pPaulelladse uaaq Apealje aAeY $3|111 P|OYaaL}
Jo asuensst 031 Suipea) s3y3u [eNpIAIpUl 31aUm
Suoi10as uonedipnipe 3unsixa ur Py puel
Anunwwo) Ajdde 01 3ndiyip Ajeaiuydal sty

10V S1Y) JO JUIWDIUIUWILIOD
Y1 210jaq Apeipawwt 1 o) dqearidde mep ay
Iapun uonensI3al ayl azipeuly pue saep uonddwod
MIU dNIZRT [[RYS AIRIDIDIG 1dUIGR)) dY) “pazi[rul) Jou
swwesdosd voneapnipe Aue st a2 (9) uodISqNS
Jopun paydads awmn ayr jo asdep ay e J1 (L)

—UO011235QNS Mau FUIMO[[0J Ayl J0JaIay)
Funmnsqns pue (£) uonaasqns sunaap AQ papuawie
SI "Q[07 19V PpuBR AlUNWWOD) Yyl JO gf U0NIAS

“19Y S1yd jo suoisiaoud ayl
13pun uonelsidal ayl azijeuly pue
salep uoila|dwod mau annazed ||eys
Aie1aJdas 1auige) ayl ‘pazijeuly
jou  awuwesdoud  uonedipnipe
Aue si1 313yl (9) uonoasgns Japun
Ate1aidag 1auige) ayl Aq palynads
awn ayy jo asde| ayl 1e Ji (£)9v

08

‘UoIIN}IISUOD 3y}l 4o
(z) €9 9pp1uy puohaq 208 12y ay3 ul papiaoud
se ,pue| Alunwwod, wial ayl jo 3uiueaw
3yl eyl siseq ayl uo 1y pue] Ajunwwo)
3yl JOo g u0mIas paylnu 6TOZ dunr ./
uo PaJaAlap Juawadpnl s11 Ul 1IN0J 3yl 3laym
SI19Yl0 puUe oy sa eAuale|n A1a) /10T 4O GE 'ON
uoildd 113 IgodieN ul siapio yum Aldwod o)

UonNIISuU0)) Ayl Jo (€9 apdnay Japun
4ans Sk PAIR[3p pug| SULAW _puR| AllUNWwod,,

—uoniutjap

‘me| Aue Japun pue| AJlunwwod
01Ul PALIaAUO0D pue| (q)
fU01IN11ISUOT) 93U} JO (Z)€9 1LY

AT SUTAO[[O] a1 10JoJayl sullnisqns pue  puej

43puUn yons se paJepap puey(e)




8v

"10SS2] AU} JOJ PAAIISAI ISBI B JO W) pasrdxaun
2Ul JO ANPISAl dYl SUBdW _)SIIANUI AIRUOISIIADIL,

‘pa1ajdwod pue
auop 2q 01 s1 aseyd yoea jo 1adsas ur Juawdojanap
YoIym  UuIgiiae sauljawil Jno - S19s - AR Byl
wawdojaaap paseyd e uoj uejd parosdde Ajnp e yum
aoueplodoe ur saseyd ut puep jo jaa1ed e uo s3uipjing
Jo wawdopaasp suvaw  Juawdojaaap  paseyd,,

'Saoudwwod wawdoaaap
a10jaq paredaid aq [eys pue uawdojarap paseyd
e jo aseyd yoea Fuidojaaap 1oy pareudisap pue| jo
1ed uo uepd jruondas e suvaw  uepd jpuondas ued,,

‘puef jo [221ed d1j102ads © FulIaqUINDUD SASEI)
WLI-GUO] JO SIAUAMO JOJ 1SN UL 1S2IITUT ATRUOISIAAD]
proy o1 pue Auadousd uowwod afeuewt 0} pajesodiodul
Amud aesodios e sueaw | Auedwod judwadeuew,,

{SIEIA 2UO-AJUAM] UBY] SSI| 10U JO WY Y] JO anpIsal
panidxaun ue 10j 2SBI| B SUBAW _ASBI| WLI-TUOJ,,
Quawdopaaap Jayio Auw o
wawdopaaap paseyd e uo s3uipjing 1o Jurpjing e jo
suefd [euonoas paiasifal [ Jo uonisodwod e s1 eyl
ue|d jeuonoas e sueaw uejd [euonsas pajepijosuod,,




82

The Sectional Properties Act, 2020, is amended by

To nrovide for :1lmwd ane

inserting the following new section immediately after
section 5—

5A. Registration of part sectional plans of a
phased development.

[ (1) An owner or developer of land shall before
making a phased development cause a part
sectional plan to be prepared by a surveyor, based
on a master plan that has been approved by a
county government, for land designated for each
phase and apply to the registrar for the
registration of all the part sectional plans of a
phased development.

| (2) An application for the registration of part
sectional plans under subsection (1) shall be
accompanied by the master plan approved by the
county government and a phased development
declaration containing the information set out in
the Schedule and executed by the owner.

(3) The registrar may register part sectional plans
prepared under subsection (1) and issue, in
respect of each sectional plan, a sectional
certificate of title or lease as the case may be and
close the mother title or head lease of the parcel.

(4) Upon the issuance of'a sectional certificate of title
or lease under subsection (3). the owner or

which a sectional certificate or lease has issued in

developer of land shall. develop land in respect of

parcel of land without closure of title as
opposed to what obtains.

To provide for parcel of land for each
phase to have part-sectional plans.

To provide closure of part-sectional plans
on completion of development of all
phases to give way to consolidated
sectional plan.

To provide for master plan for entire
development taking place in phases.

To preserve common areas and utilities for
eventual use of sectional owners.

49
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(6) The Cabinet Secretary shall make regulations

to govern the umbrella corporation.
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Section 52 of the Sectional Properties Act. 2020, is
amended by deleting the words “a rating authority”™
and substituting therefor the words “the national
government or a county government’.

The Sectional Properties Act, 2020, is amended by
inserting the following Schedule immediately after
section 60—

SCHEDULE (s. 5A(2))

INFORMATION CONTAINED IN A PHASED
DEVELOPMENT DECLARATION

A phased development declaration executed by
the owner or owners of the land shall contain the
following—

(a) a statement that the plan is to be developed in
phases:

(b) certification by an approving officer that the
planning authority has approved the elements
in the phased development

To give guide on nature of declaration to
accompany the master plan for phased
development so as to bind the developer to
commitments made.

53



(¢c) a schedule setting out the estimated due date
for the beginning and completion of
construction for each phase;

(d) the minimum and maximum number of units
to be included in the entire phased project;

(e) a description of the units and common
property included in the initial phase:

(f) description of the units and the common
property to be included in each of the
subsequent phases;

ac
—

zoning use or uses of the units and common
property for each phase:

(h) a list of the common facilities that the owners
shall share after the creation of common
property in a subsequent phase if it is to be
available for the use of the owners in the
previous phases:

~—

(i) an statement indicating when the facilities
would be completed and available to those
owners,

(j) the extent to which the developer will
contribute to the common expenses relating to
the building and land during the development
and sale of each phase and on the completion
and sale of the entire phased project;
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INSTITUTION OF SURVEYORS OF KENYA

9 Feidiupry 2024
# FLQOUAEN/2023/62
oty mah NComDi,
‘— i’ - '
;(‘i! 'x DF H National Assemibly,
PIb 884 4}542-00100, Nairobi,
D
| |
H} [nstigition of Surveyors of Kenya's position on the Proposed Land Laws (Amendment)
Bif. 20235
ft\ [her to yeur request for the submission of views on the proposed Land Laws (Amendment) (No.
F‘. Rill, 2028, vicase find attached cur views on the same for your further consideration.
| |
ir|§ringipic| we are of the opinion that the role of compulsory land acquisition should remain with the
Megoeai Ldnd Co

mmission and a mechanism be provided for the Government to chailenge the

MR san aeterranations, There is estzblished a land acquisition committee, which is to be appomt=a
iz Lahihet Seretary (CS). Scine »f the matters to be neard relate to the decisions made by tre
~.’H nenlsedetary. Payment to the mienbers shall be done by the CS. The committee shall have powii
t W e, fvary or quash a decisicn of the Cabinet Secretary. For ali intents and purposes, tho
Ciyritiee Jar only be well applied under the oversight of the NLC.
| |

\.1& | rpgort fnost of fne amendments under the Sectional Properties Act, 2020 so as to include phasea
agd nf as well as mixed use developments a phenomencn that is inCreasing'y occurring and
! ‘|7 2 be provided for in law.

1 I

Controi Act, we support the amendmenrts and urge for the need to professionalize the
Boards by ensuring that they have within tneir ranks a Surveyor, Planner and a Land
lve believe will enhance the work of the Boards.

imandments to the Registration of Documents Act sc as to alig: it to the Lanc

Consiaeration of our concerns.

(KW}

/'

Vol L.'fi‘(f.'_,‘

th Floor, Reinsuran ce Plaza,
ifa Road, Aga Khan Walk,

Coast Branch Office

9th Floor, NSSF Building
Nkrumah Road,

Western Branch Office South Rift Branch Office

2nd Floor, Sifa House, 1st Floor, O] Building, Door No.7,”

Kibuye Mission Road,

P.O. Box 2072-40100, Kisumu
Tel: 0724717608

Email: westernbranch@isk.orke

). Box 40707-0010(, Nairobi
I: 020-313490/ 072 4929737 / 0737929737
1ail: info@isk.or ke

P.O. Box 80325-80100, Mombasa
Tel: 0728038700
Email: coastbranch@isk.orke

Stanley Mathenge Road

P. 0. Box 10239-10200, Nakuru
Tel.: 0723586216 "
Email: southriftbranch@isk.orke °







Proposed Amendments to the Land Control Act, Cap 302

i/No ' Proposed Amendméﬁmﬂ_ WIEI“( Comment - Ratnonale T

34 a) (n) Substltutmg paragraph 1 of the | The CECM ~should ‘nominate a Land | We recommend that this commltteei

: ' 1¥' schedule and replacing it with | Surveyor and a Physical Planner. ThIS ' needs to have professionals in the

b
L

county where the board has] e i

|
I\ "Two persons nominated by should not be left open. ‘ Land sector. A land Surveyor and a | "
| | the County Executive Commlttee | il ; Physical Planner are necessary for the | [
| : Member for the time being ' / - ' proper  functioning of the Land |
| ;responsible for lands in the{ ‘;*\'\//'/ ‘Control Board J

g Jurlsdlctlon

34 b) (2) b) ‘not more yre than two other‘For public service- speCIfy from which | Specnfy the composutlon of th|s‘

i

|

! \ 5 | | appears vague. One of these officers
|

. |
' C) not less than two and not | It is important to state the criteria for | should be a Land Officer. |

‘more  than five persons | this selection.

pubhc officers appointed by the | departments ! persons otherwise the statement

i
iappointed by the Cabinet | . ! | i
' secretary ! ‘

e |

2|Page
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Proposed Amendments to the Land Act, No. 6 of 2012

'S/No | Proposed Amendment ' ISK Comment Rationale ‘
f47 b) \ A lease of public land shall be | Retain the Initial provision This usurps the NLC Act 2012 ‘

!  issued and sealed by the cabinet ‘
|  Secretary on behalf of the | | ‘
| ' national Government or county | | ‘

| ' government as case may be

i

[48(1) EAnnua/Rent tISK proposes that the annual rent be |Rent should not be pegged on ‘

' based on an unimproved site value to be | developments that have been made f

‘ | assessed every 10 years T ‘

49 | De?ef/hg the word "commission ”—T'_Réi'akin the former provision ] ThiémL_JrSUITpS_the NLC Act 2012 |
E ‘ and substitution thereof the ‘
| ‘ word Nation al government or ‘
‘ | county Government |

| 51 | The owner of any freehold land | Delete this section Freehold land should not attract any
1 ‘ situate within the boundaries of ‘ S N annual levy or rent. You cannot pay ‘
" any urban area or city shall pay : e % ' rent or a levy to someone who doesn't |

| \ an annual land levy equivalent | % | own the land. This would be unfair |

to land rent charged on a | | L P , /| and can be challenged in a court of

\
|

|  comparable leasehold land or | \ 7| law. g

e, - ! o . _ - -~ |

S5|Page
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" any matter before it and shall

T

.
|
|
|

expert. The aspect of regulating

procedure seems misplaced here

|

i | regulate its own procedure

‘ | 133 (A)(4) The chairperson of
|

\ Limit the term to 3 years renewable

| This is the standard procedure that

L the committee shall serve for a 1 once , ' \ M/ , has been adopted across board. I
| term of four years | \ |
' Section I Section 2 of the SPA, 2020 | O N |
} 81 | | | | |
| | Definition of Phased ' Add the word master after the word l} Phased development requires a ‘

\
|
| | Development

h duly — so as to read duly approved

T |

| master plan

" | master plan |

i

| Section | Section 13 (2) of the SPA, 2020
{ |
83

: Clarify when the 2 year period start{s ‘ \ ISK assumes that the 2 years starts

‘from the time the SPA, 2020 was.

| enacted and not the proposed Land |

; Laws Amendment Bill |

11| Page
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PRESENTATION BY:

Based on the background and the importance of the Land Laws, we recommend amendments to the following clauses of the Land

THE ASSOCIATION OF LICENSED LAND SURVEYORS OF KENYA (ALLSK)

To:  THE DEPARTMENTAL COMMITTEE ON LANDS

On: THE LAND LAWS (AMENDMENT) (No. 2) BILL, 2023

| Date: 02" Jan 2024

Laws (Amendment) (No. 2) Bill 2023 to align it with the constitution of Kenya 2010 and to improve the management and
administration of our Land resource;

Section. | Written CLAUSE/ CITATION OF OBSERVATION/COMMENTS | ALLSK PROPOSAL
Law SECTION OFFENDING
CLAUSES
34, Land First Schedule to Two persons This clause needs to | Delete the paragraph
Control Act, | Cap302 nominated by the clarify the and substitute therefor
Cap 302 34 (a) (iii) County Executive qualification of with -
Committee member these two members | “ Two persons
for the time being to mitigate against nominated by the
responsible for nomination of County Executive
lands in the county cronies of the Committee member
where the board appointing authority | for the time being
has jurisdiction or unqualified responsible for lands
individuals in the county where
the board has
jurisdiction who must
have post secondary
education training in a
land related field”
36. Land 2 -definition of “ building” means While the 2™, noun, | Insert the word “




Registration
Act No. 2 of
2012

“building”

one or more
structures on the
same parcel

meaning of structure
is a building; it does
not exclude semi-
permanent
structures such as
container and
wooden structures.
ALLSK is concerned
this may create
disputes in
interpretation of the
definition

For avoidance of
doubt, let the
definition go further
to exclude semi
permanent
structures.

permanent”
immediately after the
word more and before
the word structure

40

Land
Registration
Act No. 2 of
2012

54 (b)(5)

The Registrar shall
register long-term
leases and issue
certificates of lease
in respect of
interests in freehold
and leasehold land
if the respective
interests are
capturedin a
sectional plan
drawn by a
surveyor and

The term “drawn” is
misleading because
the surveyor does
not draw but
prepares.

The subsection
should not be
limited to land only
but, land, should
come in as
additional to what
was listed in the
written law

Delete the word
"drawn” appearing
immediately after the
word plan and before
the word by and
substitute therefor
with the word “
prepared” and

Delete the subsection
and substitute therefor
with

‘e



approved By the
authority
responsible for land

(5) The Registrar shall
register long -term

leases and issue

survey

certificates of lease in
respect of interests in
freehold and leasehold
land, apartments, flats,
maisonettes ,townhou
ses, townhouses or
offices having the
effect of conferring
ownership if the
respective interests
are captured in a
georeferenced
sectional plan
prepared by a surveyor
and approved by the
authority responsible
for land survey”;

43

Land
Registration
Act No. 2 of
2012

79

Proviso for notice
timeline

Provided that a
written notice of
thirty days shall be
given to the
proprietor of such
intention to make
the alteration or
cancellation.

Thirty days may be
too short for the
proprietor and
provide appropriate
response in view of
the current scenario
of travel
possibilities

It is proposed 60
days would be more
appropriate

Delete the word thirty
appearing immediately
after the word of and
before the word days
and substitute therefor
with the word “sixty”




48 Land Act No | New Section: (2)The rent Clearly state who rent | Delete the subsection
6 of 2012 28 B (2) determined under is payable to. Whois | 28 B(2) and substitute
subsection (1) shall the rent payable to? therefor with-
be payable with The National or the
eﬁeFt f_rom the count'y Government.? (2) The rent
beginning of the date The bill should specify i
for which it is that pursuant to determl.ned under
determined to be article 62(2) and 62(3) | Subsection (1) shall be
payable and such of the constitution of payable to the national
date shall not apply in Kenya 2010. government or the
retrospectively. county government as
the case may be, with
effect from the
beginning of the date
for which it is
determined to be
payable and such date
shall not apply
retrospectively.
51. Land Act, No | 54A The owner of any Levying freehold 54A: Be deleted since it
6 of 2012 freenold land interest violates the purports to re-define

sitvated within the
bo undary of any
urpan area or city
shall pay an annual
land levy equivalent
to land rent charged
on a comparably
leasehold land or
property of the same
size in the same zone:

Provided that any
owner of freehold

spirit and the letter
behind article 64(a) of
the Kenyan
constitution that
ensures locals has long
term control over
their land and
promotes national
sovereignty.

If the government
wants to levy freehold
interests; it should,
either first convert it

freehold or absolute
land tenure which
variance is at variance
with the spirit of the
CoK 2020 and best
practice world over.

ii) If the clause must be
retained, which we do
not agree with;




agricultural use may
be exempt from the

upon which such levy
shall apply

TTOTETERoTd Interest - Tﬁen the 2" paragraph

be deleted and

2 oy F b
substitute-threforwith

annuattand Tevy

constitutionally;

otherwise not.

“Provided that any
owner of freehold land
that is put to
agricultural and or
owners dwelling
residences shall be
exempt from the
annual land levy."”

52

Land Act No | New Section 107

107(1) Whenever
the National or the
County
Government is
satisfied that it may
be necessary to
acquire some
particular land
under section 110,
the respective
Cabinet Secretary
or County Executive
Committee
Member shall
submit a request to
the Cabinet
Secretary to acquire
the Land
compulsorily.

The acquisition of land for
government using public
money is a Public Land
management and
Administration process,
which is a constitutional
function of the NLC. It must
therefore be done by the
NLC. However the CS, who
is the custodian of the Land
Register and is the authority
that guarantees titles to
Land; there is an urgent
need to reconsider the
compulsory acquisition with
a view to ensure a fast,
transparent and efficient
process devoid of
unnecessary delays leading

ALLSK proposes as
follows -

Sections 107(1), (2),
(3), (4) be retained as
they are

In section 107(5) delete
the words “, the
Cabinet Secretary
shall” appearing after
the word Constitution
and before the word
“shall” and substitute
therefor with the
words “, shall
authorize the acquiring
entity to”




to undesired outcomes in
infrastructure projects’
implementations.

e Perhapsthe CS
may be the one to initiate
the process, provide the
criteria and guidelines to be
adhered to

*  The acquiring body
and or entity to
undertake the survey and
georeferencing including
but not limited to
supervising consultants
and effect all payments
in respect of acquisitions
e Valuation for
compensation be done
by the CS in consultation
with the acquiring body
or entity.

e TheNLCto
undertake the vesting of
the acquired land after
georeferencing

In the event of a
fraudulent claim for
compensation, an
independent body should
be the one to review the




P

The process of review by
the NLC as per Sec. 14 of

the NLC Act is the one
that ascertains the
validity of the claims, not
the CS because that
could result in a conflict
of interest

52

Land Act No
6 of 2012

107.(5)(a)

Cause the affected
land to be mapped
out and valued using
the valuation criteria
set out under under
this Act; and

* The terminology
“mapped out” is
ambiguous and may
be an avenue of
introducing sketches
in this process.

¢ Clarity be introduced
by stating Cleary that
the land has to be
surveyed and
georeferenced

delete the subsection
and substitute therefor
with

“ cause the affected
land to be surveyed
and georefenced by a
surveyor and valued
using the valuation
criteria set out under
this Act, and”

52

Land Act No
6 of 2012

107 (5)(b)

establish whether
the acquiring public
body has identified
the number and
maintained a
register of persons
in actual occupation
of the land,
confirming for each
such occupation the
duration of
uninterrupted

Since this must have
happened before the
request to acquire, then the
pending item is to confirm
to the CS and perhaps notify
the Commission.

Delete the words
“establish whether”
and substitute therefor
with “confirm to the
Cabinet Secretary and
notify the Commission
in the prescribed form
that”




occupation or
ownerships of
interest in the land
prior to the date of
the request for
acquisition of the

land, and the
improvements
thereon.
53 Land Act No | 107A Section 107A of the e Section 107A does Delete the word
6 of 2012 Land Act, 2012 is not exist. narrative “A”
amended _ The narrative has to be appearing after the
amended to read section digit 107 and before
107 the word “of”
58. Land ActNo | 111(a)(1A) “(1A) The acquiring | While it is necessary to Delete the subsection
6 of 2012 public body shall demonstrate that the and substitute therefor
demonstrate to the | compensation funds are with-
Cabinet Secretary available; the only funds to | “(1A) The acquiring
that compensation | be deposited are the public body shall
funds are available, | registration and valuation demonstrate to the
and, deposit with fees, if any; since it is more | Cabinet Secretary that
the Cabinet efficient for the acquiring compensation funds
Secretary survey entity to do or use are available, and,
fees, registration consultants to undertake deposit with the
fees and any other | the survey and thereafter Cabinet Secretary
costs before the pay the Persons Affected by | registration fees and
acquisition is Project (PAPs) directly valuation costs, if any,
undertaken”; before the acquisition
is undertaken”;
59. Land Act No | 112(a) to (e) ..Deleting the word This replacement will Deleting the word
6 of 2012 “Commission” introduce a Conflict of interest | “Cabinet Secretary” and

appearing in these

since the Cabinet Secretary is

inserting the word

r



e L on
ﬁfﬁﬁxm and records *  This to be
—_— “Cabinet Secretary” replicated.in-all

Allow-the-NLE-to-tramdte the subsequent
role c.)f.conducting the ‘ sections
— gnqumes as t‘O the proprietary through to
rights and clIa|ms to section 61 & 65
compensations
60. Land Act No 113(4) (4) Every award shall | Conflict of interest. Deleting the word
6 of 2012 be filled in the office | The NLC to handle that role. “Cabinet Secretary” and
of the Cabinet inserting the word
Secretary and a copy | The award to be filled in the “Commission”
sent to the acquiring | office or the Commission not
public body. the CS.
66 Land Act No 120(a)(1) (1) After the Let the vesting Delete the words “
6 of 2012 Cabinet Communication be made by Cabinet Secretary and
Secretary Commission after they substitute therefor with
makes an conduct the enquiries and “Commission”
award .... verify the claims for
compensation.
78 Land Act No | 133 A(2) (b) ,(c) & | (2) The Land * What is the import of the | delete the paragraph
6 of 2012 (d) acquisition term “ statutory valuation” | (b) and substitute
committee shall * There is need to be clear | therefor with
consist of- on who is to nominate (b) “ two registered
members Professional valuers with at least
(a)... members to this committee. | ten years’ experience
(b)... in valuation
(€) . The Valuers and Licensed nominated by the
(d) ... Surveyors should be Institution of
nominated by the ISK in Surveyors of Kenya
consultation with their
respective professional delete the paragraph




Associations, and must be in
private practice

* Introduce an option
of co-opting a
member from an
acquiring entity.

(b) and substitute
therefor with

(c) one licensed land
surveyor of at least
seven years'’
experience nominated
by the Institution of
Surveyors of Kenya in
consultation with the
Association of Licensed
Surveyors of Kenya

Insert after paragraph
(d) as follows-

“ the committee may
co-opt a member from
the acquiring entity
who shall serve for a
specified duration of
time”

78 Land Act No | 133 B Annotation of sub- Re annotate
6 of 2012 section (2) is subsections 2,2,3,4
duplicated 5,6,7 as follow-
2,3,4,5,6,7,8
78 Land Act No | 133 B (7) Function of the A committee appointed by Delete the word
6 of 2012 committee subject | the CS cannot quash the Cabinet Secretary and
to this Act .......... decision of the CS substitute therefor
Cabinet Secretary with Commission
81 Sectional 2; Definitions “part sectional * Thereisno The definition to read
Properties plan” means a reference nor the as follows:-
Act No 21 of sectional plan on quality check “part sectional plan”




2000 [ ————Tpartofland __________necessaryforthis— TNEans a sectional plan
E— S S designated for document on part of land
- developing each It should be designated for
phase-ofa-phased prepared by a developing each phase
development, and Surveyor and of a phased
shall be prepared It shall be approved | development -
before by the authority prepared by a surveyor
development responsible for and approved by the
commences; survey authority responsible
for survey before
development
commences;
82 Sectional New Section, 5A 5A (1) An Owner or There is no Insert the words “ and
Properties developer of land reference to the approved by the
Act No 21 of shall before making a quality check Authority responsible
2020 phased development necessary for the for survey”

cause a part sectional
plan to be prepared
by a surveyor, based
on a master plan that
has been approved by
a county government,
for land designated
for each phase and
apply to the registrar
for the registration of
all the part sectional
plans of a phased
development

part sectional plan
shall be approved
by the authority
responsible for
survey

immediately after the
word “surveyor” and
the ll‘ll




. ALLSK Notes with appreciation the improvements made to the Sectional Properties Act 2020 by addressing the gaps which
have been identified during implementation of the Act with no provisions for Phased developments in this emerging sector.

NLC was made necessary by the CoK 2010 in order to fight corruption and poor land governance. Compensation for
compulsory acquisition was initially done by Commissioner of Lands whose role was taken up by the NLC.
If the NLC has underperformed we don't go back to the old fainted system but must look for an alternative.

ALLSK Proposal is that -

Cabinet Secretary to provide guidance and criteria on Compulsory land acquisitions among other policy decisions

The acquiring public body to undertake the technical acquisition processes necessary themselves and or with assistance of
professional consultants under the policies and guidelines established by the Cabinet Secretary

National Land Commission to conduct all propriety enquiries and claims for compensations, process awards and eventual
vesting documentation;

Any attempt to revert land acquisition process to the CS, in entirety, may not be the cure of the challenges which are existing
in this process currently.

Create an appeals (supervisory) part time committee appointed by the CS and drawing members from stakeholders including
the acquiring body, the committee made up of commissioners as currently constituted should continue performing their
duties. That way we have CS acting on behalf of national government, NLC administering the process and the committee as
fall back by citizens

AL

Abdulkadir Khalif | LS (K) Chnstophér K‘nyua i‘.rams K
President Secretary

Association of Licensed Land Surveyors of Kenya
P.o Box 37625 - 00100, NAIROBI. KENYA | Email: licensedsurveyors.ke@gmail.com
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THE LAND LAW AMMENDMENT NO. 2 (BILL 2023)

l{eferende is made to the above Land Law Amendment Bill which was circulated to the public
f)r comments.

s an Awuthority dealing extensively with survey issues during the fulfilment of our mandate as
?r the Rpads Act 2007, attached please find our comment on the proposed Land Law Amendment
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COMMENTS TO THE LAND LAWS AMENDMENT BILL, 2023

—_— = =
" Clause As Proposed in the Bill Our Proposal Justification
a2 Preliminaries to acquisition Preliminaries to acquisition Generally and in practice, the
S107 (11) 3107 (11) authentication of the survey work for the
All land to be compulsorily acquired shall be geo- All'land to be compulsorily acquired shall | acquired land is done after compensation is
- referenced and authenticated by the statutory body | be geo- referenced fully paid and final survey is undertaken. In
j responsible for survey | most instances, there are changes in the
- parcels or areas to be acquired during the
acquisition process and thus the actual area
can only be ascertained after compensation
has been paid and vesting to the government
undertaken
| 58 S111 Compensation to be paid S111 Compensation to be paid The costs for various activities in the land
! (1A) The acquiring public body shall demonstrate | (1A) The acquiring public body shall acquisition process are determined during
to the Cabinet Secretary that compensation funds | demonstrate to the Cabinet Secretary that the execution of specific activities. The
are available, and, deposit with the Cabinet compensation funds are available, and, funds are therefore not determined in the
Secretary survey fees, registration fees, and any shall avail to the Cabinet Secretary the initial stages to enable the acquiring public
other costs before the acquisition is undertaken. funds required in carrying out the land body to deposit the same with the Cabinet
acquisition activities. Secretary.
There are also instances whereby the road is
re-aligned once the Consultant reviews the
design on site and thus the need for
degazettement arises if the land was already
‘ gazetted or exclusion from the list of
i acquisition if gazettement had not been done.
|
60 S113 Award of compensation S113 Award of compensation The valuation report is required by the
(4) Every award shall be filed in the office | acquiring public bodies in dealing with
| of the Cabinet Secretary and a copy of the | various issues e.g. Office of the Auditor
Vision: The leading Authority in the provision of National Trunk Roads
Mission: To develop and manage Quality and Adequate National Trunk Roads through Innovation and Optimal utilization of resources for Sustainable Development
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Clause

As Proposed in the Bill

| Our Proposal

Justification

(4) Every award shall be filed in the office of the
Cabinet Secretary and a copy sent to the acquiring
public body

award together with the respective
valuation report sent to the acquiring
public body

General, OAG audits, legal disputes, queries
from Project Affected Persons (PAPs) etc.

65

S118 Final Survey

(1) If part of the land comprised in documents of
title has been acquired, the

Cabinet Secretary shall, as soon as practicable,
cause a final survey to be made of all the land
acquired.

(2) Upon completion of final survey under
subsection (1), the Cabinet Secretary shall cause to
be issued new title documents for every affected
parcel.

S118 Final Survey

(1) If part of the land comprised in
documents of title has been acquired, the
Acquiring Body shall, as soon as

| practicable, carry out the final Survey on
all the land acquired.

(1A) The final survey shall be
authenticated by the statutory body
responsible for survey

(2) Upon completion of final survey under
subsection (1), the Cabinet Secretary shall
cause to be issued new title documents for
every affected parcel.

This is intended to reduce the bureaucracy |
and speed up the process of the final survey |
since the acquiring body is in possession of
the initial survey data (acquisition drawings).
' Many of the acquiring public bodies have |
' surveyors who can ensure the final survey is |
‘ done either in-house or through outsourcing.
| The Cabinet Secretary should only provide a |
list of the parcels fully compensated including |
the acreages to enable the Acquiring Body to |
carry out the final survey.

S119 Condition for payment of compensation.
(a) Payment of compensation shall be made only
upon the exercise of due diligence which shall
include final survey and the determination of
acreage, boundaries, ownership and value.

S119 Condition for payment of
compensation.

(a) Payment of compensation shall be made
only upon the exercise of

due diligence which shall include the

| determination of parcel identification,
acreage, boundaries, ownership and value.

Final survey of the acquired land is done after
full compensation is paid. It is therefore not
advisable to consider final survey to be a
condition for payment of compensation.

66

S120 Formal taking of possession
(3) Upon taking possession of land under
subsection (1) or subsection (2), the
Cabinet Secretary shall serve upon—

(a) The commission;

S120 Formal taking of possession
' (3) Upon taking possession of land under
subsection (1) or subsection (2), the
Cabinet Secretary shall serve upon—
(a) the commission;

The acquiring public body requires to be
given a copy of the notice of taking
possession to facilitate the follow up and for
execution of the works

Vision: The leading Authority in the provision of National Trunk Roads

Mission: To develop and manage Quality and Adequate National Trunk Roads through Innovation and Optimal utilization of resources for Sustainable Development

150 9001: 2015 Certified



severance

(3) If the Cabinet Secretary is satisfied that the
partial compulsory acquisition

originally intended will render the remaining land
inadequate for its intended use

or will severely and disproportionally reduce the
value of the remaining land, it will

instruct the acquiring authority to acquire the
remaining land

122. Acquisition of other land on

account of severance

(3) If the Cabinet Secretary is satisfied that
the partial compulsory acquisition

' originally intended will render the

remaining land inadequate for its intended

use or will severely and disproportionally

i reduce the value of the remaining land, it

| will

| instruct the acquiring public body to

| acquire the remaining land

| — — — e
Clause As Proposedin the il OUT Proposal Justification
F (b) the registered proprietor of the land, and: (b) the registered proprietor of the tand,
(c) the Registrar, (c) the Registrar, and;
A Dot 1 een (d) the acquiring public body
taken and that the land has vested in the national | a notice that possession of the land has
or county governments as the case may be been taken and that the land has vested in
the national or county governments as the
case may be
68 122. Acquisition of other land on account of

Vision: The leading Authority in the provision of National Trunk Roads

Mission: To develop and manage Quality and Adequate National Trunk Roads through Innovation and Optimal utilization of resources for Sustainable Development
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NATIONAL LAND COMMISSION

MEMORANDUM ON THE LAND LAWS (AMENDMENT) BILL, 2023
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INTRODUCTION

The National Land Commussion welcomes and appreciates the opportunity to give comments to the Land Laws (Amendment) Bill, 2023 We
appreciate the concerns in the lands sector and therefore the need to regularly review land laws. In line with this, we propose to strengthen
the proposals in the land laws to bring clarity. Where we have expressed an objection, it is because of the need to ensure adherence of the
provisions of the statutes to the Constitution and to avoid potential conflict with other existing laws.

PREAMBLE

The Commission’s comments are anchored on Article 62(2) and (3) of the Constitution which provides that Public land shall vest in and be
held by a national or county government m trust for the people resident in the country and county, and be administered on their behalf by the
National Land Commission. Further Article 67(2)(a)(h) of the Constitution provides functions of the National Land Commuission including
to manage public land on behalf of the national and county governments and to assess tax on land and premiums on immovable property 1n
any area designated by law. Article 248 of the Constitution provides that the objects of the commissions and the independent offices are to
protect the sovereignty of the people; secure the observance by all State organs of democratic values and principles, and to promote
constitutionalism. Article 68 requires Parliament to enact legislation that gives effect to Part V of the Constitution and revise sectoral land
use laws in accordance with the principles set out in Article 60

The Commission takes this opportunity to submit proposed amendments that if adopted will go a long way in strengthening the mandates of
land administration and management and compulsory acquisition As per Article 40(3)(b)(1) of the Constitution obliges the State 1o make
prompt, full and just compensation for compulsory acquisition. These requirements are best guaranteed by the Commission because of its
Constitutional independence unlike Ministries and acquiring entities where compensation funds will be exposed to the other competing
priorities and recalled at the end of the financial year (Section 45(1) and (2) of the PFM Act) hence there is a high risk the funds not being
available to pay the project affected persons whenever they are due Further Section 26 of the NLC Act provides that the receipts, earnings
or accruals of the Commission and the balances at the close of each financial year shall not be paid into the Consolidated Fund but shall be
retained for the purposes of this Act in accordance with Article 206(1)(a) and (b) of the Constitution hence ensuring the project affected
persons will be paid promptly.

The Commission also notes that some proposed provisions may offend the principle of checks and balances and create potential conflict of

interest, specifically where national government requests and approves compulsory land acquisition This will negate the principle of
separation of powers between the National and County Governments as envisaged under article 175(a) of the Constitution of Kenya especially
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where a county government is the acquiring entity. A constitutional Commission is best placed to create the link between the national
government, the county governments and the public given its mandate under-Artiele-249-of Cof¢——""" o

Further, some of the proposals may violate the national values and principles of governance in Article 10(2)(c) of the Constitution on good
governance, integrity, transparency, and accountability. They may also violate Article 60( I)(a),(c).(d) on equitable access to land, sustainable
and productive management of land resources, transparent and cost effective administration of land. They may also violate the preamble of
the Constitution: RECOGNISING the aspirations of all Kenyans for a government based on the essential values of human rights, equality,
freedom, democracy, social justice and the rule of law: and EXERCISING our sovereign and inalienable right to determine the form of
governance of our country and having participated fully in the making of this Constitution. Article 201(a) of the Constitution requires

openness and accountability, including public participation in financial matters hence there is need to ensure that these principles are complied
with.

HISTORICAL CONTEXT

Land, as a factor in social and economic activity in Kenya, has been a subject of constant interest, and of controversy, especially from a
political standpoint. Thus, the special importance of Chapter Five of the Constitution. Such a background is relevant as an informative
dimension. The post-independence land laws were inefficient, ineffective, incoherent, and inconsistent. The land administration set-up, and

the land-rights delivery systems were bureaucratic, expensive, and undemocratic, resulting in inordinate delays, apart from lending
themselves to corrupt practices.

The comprehensive policy statement on land management and administration in Kenya is contained in the National Land Policy 2009
(Sessional Paper No. 3 of 2009). The content of the National Land Policy is critical in resolving land management and administration issues,
as the policy took cognizance of findings from previous Government initiatives in land reform, such as the Presidential Commission of

Inquiry into the Land Law System of Kenya (Njonjo Land Commission), the Ndung’u Land Commission, and the Constitution of Kenya
Review Commission Final Report (CKRC Final Report).

Provisions of Chapter Five of the Constitution are closely modelled on the National Land Policy, and the objective of the NLC is reflected
in both the Constitution, and Section 5(2) of the NLC Act. Principles under Article 60, relating to land governance and management in Kenya,
are a replica of those in the various drafts of the Constitution: the Bomas Draft (Clause 77); the Wako Draft (Clause 78); the Committee of
Experts Draft (COE); the Harmonized Draft (Clause 77); and Revised Harmonized Draft (Clause 73). Principles regarding land are consistent
with a summary of what the people told the CKRC in relation to land, and which is set out in the CKRC Final Report.

History shows that the administration of public land in Kenya had been marred by corruption and political patronage. Section 8 of the Land
Act provides for the role of the NLC in the “management of land”. By virtue of Section 9(4) of the Land Act, the NLC has to keep a register
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of private land converted to public land, as well as community land converted to private or public land; and that by virtue of Sections 9(3),
10 and 11 of the Land Act, the NLC is to develop guidelines on the management of public land.

As indicated earlier above the independence of the NLC is governed by Article 249 of the Constitution, and involves three elements: terms
of appointment (the appointees should not be under obligation to those who have a vested interest in the outcome of decisions); terms of
operation; and security of tenure. On NLC and its independence, as a principle, while the classical understanding of the separation of powers
relates to the three arms of Government, independent Commissions, in modern Constitutions, are perceived as the fourth arm of Government.
Relying on Articles 62 and 67 of the Constitution, the NLC was intended to be independent, and that the Constitution did not contemplate it
as part of Government. It is erroneous to amend sections in Part VIII of the Land Act No. 6 of 2012 apportion functions between the Ministry
of Lands and NLC as though the NLC falls within the Executive arm of Government. The NLC should remain an independent organ, to be
treated in the same way as any other Commission under Chapter Fifteen of the Constitution.

Please find the proposals below:

[ LAND ACT NO. 6 OF 2012

CLAUSE SECTION | AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION

THAT IS OF THE

PROPOSED BILL

TO BE

AMENDED

2 44 Section 2 of the Land Act, 2012, is amended by— Retain the definition of Tribunal | The definition of a public body

(a) deleting the definition “allocation of land” and
substitute therefor with a new definition—

“allocation of land” means alienation of land by either
the national government or the county government as
the case may be, by way of issuance of a letter of
allotment by the National Land Commission to any
person to hold the land either under leasehold or
freehold tenure;

b) deleting the definition of the term “alienation of
public land”;

(c) deleting the definition of the term “tribunal™;

as it is in the Land Act.

Retain  the  definition  of
“allocation of land” as it is in the
Land Act.

Delete the definition of alienation
of land.

Committee is not necessary and
the Commission does not support
the  introduction of  the
Committee in place of the
Tribunal

Definition of a letter of allotment
may not be necessary as it is not
used in the Act.

is already implied in Article
260 of the Constitution.

Further, the Constitution and
the Land Act, 2012 already
defines the Commission as the
National Land Commission.
Acquiring body should refer to the
respective Cabinet Secretary that
is submitting the request for
compulsory land acquisition to the
Commission.




| LAND ACT NO. 6 OF 2012

CLAUSE SECTION | AMENDMENT AS PER THE BILL | NLCRESPONSE . JUSTHFICATION |
THAT IS —1— .

PROPOSED BILL

TO BE

AMENDED

(a) inserting the following new definitions in their
proper alphabetical sequence—

“acquiring public body” means a public body that
wishes to acquire land through compulsory
acquisition;

“Committee” means the Land Acquisition Committee
established by section 133A;

“letter of allotment™ means a written expression of
offer by the National Land Commission to a person
who duly accepts the offer of being granted rights to
hold public land in an alienation of public land or
allocation of land process.

“public body” means—

(a) the national or county government; or

(b) any authority, board, commission or other body
which has or performs, whether permanently or
temporarily, functions of a public nature, or which
engages or is about to engage in any activity that is of
public purpose

Definition of public body is not
necessary as it is not used in the
Act.

The proposed amendment
threatens to violate the national
values and  principles  of
governance principles in Article
10(2)(c) of the Constitution on
good governance, integrity,
transparency and accountability.
The proposed amendment
threatens the Article
60(1)(a),(c),(d) equitable access
to land, sustainable  and
productive management of land
resources, transparent and cost
effective administration of land.
The proposed amendment
threatens to violate the preamble
of the Constitution:

to RECOGNISING the
aspirations of all Kenyans for a
government based on the essential
values of human rights, equality,
freedom, democracy, social
justice and the rule of law:
EXERCISING our sovereign and
inalienable right to determine the
form of governance of our country
and having participated fully in
the making of this Constitution.
This threatens Article 201(a) of
the Constitution which require




| LAND ACT NO. 6 OF 2012

CLAUSE SECTION | AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION

THAT IS OF THE

PROPOSED BILL

TO BE

AMENDED
openness and  accountability,
including public participation in
financial matters.

13 45 Section 13 of the Land Act, 2012, is amended— Section 13 of the Land Act 2012 | The proposed amendment are

(a) by deleting subsection (1A) and substituting
therefor the following new subsection—

“(1A) Where a letter of allotment is not issued to the
lessee after an application under subsection (1), the
Commission shall in writing give the lessee the
reasons for not allocating the land to the lessee™;

(b) in subsection (2) by —

(i) deleting paragraph (a) and substituting therefor
the following new paragraph—
(a) prescribing the procedures for applying for
renewal of leases before their expiry;

(ii) deleting paragraph (b) and substituting therefor the
following new paragraph—

(b)prescribing the factors to be considered by the
Commission in re-allocating the land to the lessee;

(iii) deleting paragraph (c) and substituting therefor
the following new paragraph—

(c) the stand premium or the annual rent to be paid by
the lessee in consideration of re-allocation of the land;
(c) by inserting the following new subsections
immediately after subsection (2)}—

“(3) An application for extension of a lease shall be
made to the Cabinet Secretary.”

should remain as it is.

However, the Commission
proposed insertion of the word
“not” after the words “reasons
for” in Section 13(1A).

against the provisions of Articles
62 and 67 of the Constitution of
Kenya.

The  proposed  amendment
threatens to violate Article 6 of the
Constitution which provides that
the  National and county
governments at the national and
county levels are distinct and
inter-dependent and shall conduct
their mutual relations on the basis
of consultation and cooperation.




| LAND ACT NO. 6 OF 2012

20 and replacing it with the following new section—

20. Whenever the national or county government is
satisfied that it may be necessary to grant licence to
any person to use unalienated public land, the Cabinet
Secretary or the County Executive Committee
member responsible for matters relating to land shall
submit a request to the Commission to handle the
process including—

(a) determining the criteria to be used in granting
licence to any person for a period not exceeding five
years subject to planning principles as it may
prescribe.

(b) issuing a notice to quit upon the licensee at any
time after the expiration of nine months from the date
of the licence.

(c) determining the fee payable under a licence under
this section, the period and the agreements and
conditions of the licence.

(d) the manner of giving consent upon transfer of the
benefit of a licence.

proposed amendment.

However, the provision should
only apply to County
Government that should submit
the request for issuance of a
licence.

Section 20 should be amended as
follows:

“Any person or entity may submit
an application for a license on
unalienated public land to the
County government.

Whenever the county
government is satisfied that it
may be necessary to grant a
licence to any person to use
unalienated public land, the
County Executive Committee
member responsible for matters
relating to land shall submit a

CLAUSE SECTION | AMENDMENT AS PER THE BILL NLC RESPONSE | JUSTIFICATION.. —
THAT IS OF THE J—— L o
#. - PROPOSED ' BILL T
TO BE
AMENDED
“(4) The Cabinet Secretary may make regulations on
extension of leases prescribing the application
procedure, factors to be considered, stand premium
and annual rent payable.”
3 120 46 The Land Act, 2012, is amended by repealing section | The Commission supports the amendment

The  proposed
provides clarity on the process
issuance of licence to unalienated
public land.

Article 62 (1) provides that
unalienated public land shall vest
in and be held by a county
government in trust for the people
resident in the county, and shall be
administered on their behalf by
the National Land Commission.
For this reason, the requests to the
Commission should only be
submitted by the County
Government.
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CLAUSE SECTION | AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION
THAT IS OF THE
PROPOSED BILL
TO BE
AMENDED
request to the Commission to
handle the process including”...
23 47 Section 23 of the Land Act, 2012, is amended— The Commission supports the | The current provision and

(a) in subsection (1) by deleting paragraph (a) and
substituting therefor the following new paragraph—

“(a) that the lessor has full power to lease the
land;”

(b) by deleting subsection (2) and substituting therefor
the following new subsection—

“(2) A lease of public land shall be issued and
sealed by the Cabinet Secretary on behalf of the
national government or county government as the case
may be.”

proposed amendment to
subsection (1)(a)

The Commission proposes the
amendment of 23(2) to read as
follows:

“A lease or licence for public
land shall be prepared and
executed by the Commission and
registered by the Chief Land
Registrar.”

proposed amendment to Section
23(2) is against the provisions of
Article 62 of the Constitution that
defines public land and provides
that the Commission shall
administer the land on behalf of
both National and County
governments.

Article 67(2)(a) mandates the
Commission to manage public
land on behalf of both the
National and County
governments.

The proposal to have the Chief
Land Registrar prepare the leases
for public land is against the tenets
of the principals of devolution as
provided for under Article 175(a).

Further, the Supreme Court
Advisory opinion No. 2 of 2014,
Courts and an Advisory opinion
from the Attorney General have
on several occasions pronounced
themselves on this matter that the
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following new sections immediately after section 28-

“28A. (1) The annual rent payable including
peppercorn rent under a lease shall be the rent reserved
in the lease and for each subsequent period of ten
years.”
(2) The annual rent payable under subsection (1)
shall be charged at such percentage, of value of
the land upon assessment after every ten years, as
the Cabinet Secretary may by order in the Gazette
determine.”
28B.(1) Notwithstanding any provision of a lease
under this Part, the Cabinet Secretary shall, every
tenth year from the commencement of the lease until
the expiry of the term of a lease under this Part, cause
the land which is the subject of a lease under this Part
to be valued for the purpose of determining the rent
which shall be payable for the second or subsequent
ten year period of such lease, whichever next follows
the year in respect of which the valuation is made.
(2) The rent so determined under subsection (1) shall
be payable with effect from the beginning of the date
for which it is determined to be payable and such date

shall not apply retrospectively.

amendment. However, the
amendments should provide for
the following:

Under  Section  28A, the
Commission should gazette.

The Commission
undertake the mandate of
determining rent payable on
behalf of the Counties and
National government.

should

We propose that revision of rent
should be done every 5 years not
10 years due to high inflation.

Under the proposed amendment
under 28C (1), the Commission
and not the Cabinet Secretary
should cause notice to be served
upon the lessee setting forth the
value of the land determined and
the annual rent which in

CLAUSE SECTION | AMENDMENT AS PER THE BILL _ | NLC RESPONSE-———+JUSTIFICATION
| THA _ JOETHE—— B

PROPOSED BILL

TO BE

AMENDED
National Land Commission
should execute leases on public
land and such leases shall be
registered by the Cabinet
secretary.

28 48 The Land Act, 2012, amended by inserting the | The Commission supports the | Article 67(2)(a) and (g) mandate

the Commission to manage public
land on behalf of the national and
county governments and to assess
tax on land and premiums on
immovable property in any area
designated by law.

Commission does the initial
assessment and the National
government should not gazette for
county governments as the two
are  distinct and  county
governments are not subservient
to the National government and
should operate on the basis of
mutual cooperation and
collaboration under the principles
of devolution in Article 175 of the
Constitution of Kenya.

The  proposed  amendment
threatens to violate Article 6 of the
Constitution which provides that
the National and county

governments at the national and
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CLAUSE
THAT IS
PROPOSED
TO BE
AMENDED

SECTION
OF THE
BILL

AMENDMENT AS PER THE BILL

NLC RESPONSE

JUSTIFICATION

28C. (1) Upon the valuation under section 28B, the
Cabinet Secretary shall, before the expiration of the
year in which the valuation was made, cause a notice
to be served upon the lessee setting forth the value of
the land determined and the annual rent which in
accordance with such valuation will be payable by the
lessee during the next following period and calling
upon the lessee to state in writing whether he objects
to the valuation

(2) Where the lessee successfully objects to the
valuation under subsection (1), the rent payable shall,
upon the determination of the objection, be varied so
as to be in accordance with the valuation determined
under that section 28B(1), and the lessee shall be
entitled to a refund of the rent overpaid by him.

(3) It shall be no defence to an action for any rent
payable under a lease granted under this Part that any
notice required by this section to be served on the
lessee has not been served.

accordance with such valuation
will be payable by him during the
next following period and calling
upon the lessee to state in writing
whether he objects to the
valuation.

county levels are distinct and
inter-dependent and shall conduct
their mutual relations on the basis
of consultation and cooperation.

30

49

Section 30 of the Land Act, 2012, is amended in the

marginal note by deleting the word Commission and

substituting therefor with the words “national
overnment or county government”.

The Commission supports the
amendment

34

50

Section 34(1) of the Land Act, 2012 by deleting the
words “leased public land” and substituting therefor
the word “leasehold land”.

The proposed amendment to
Section 34(1) is already in force
and therefore not necessary.

The Act was amended already.

10
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54 51 Freehold interest is  not

The Land Act, 2012 is amended by inserting the
following new section immediately after section 54—
54A. The owner of any freehold land situate within the
boundaries of any urban area or city shall pay an
annual land levy equivalent to land rent charged on
comparable leasehold land or property of the same in
the same zone:

Provided that any owner of freehold land that is put to
agricultural use may be exempt from the annual land
levy.

The proposal should be deleted.

The Commission supports but the
land rent should be determined by
the Commission in line with its
constitutional mandate.
However, the Commission notes
that the proposal touches on the
provisions of the Urban Areas
and Cities Act.

comparable to a leasehold
interest. There should be no levy
charged on freehold land apart
from rates. Freehold interests are
superior interest and there is no
landlord and therefore no rent can
be owed. Introduction of a levy
would amount to double taxation.

The proposal touches on
provisions under the urban areas
and cities Act. The proposal
requires the Senate approval.

LAND ACT NO. 6 OF 2012

: SECTION
CLAUSE OF THE | AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION
BILL
107 (1) 52 The Land Act, 2012, is amended by repealing | Delete the clause

section 107 and replacing it with the following
new section-

107.(1) Whenever the national or county
government is satisfied that it may be necessary
to acquire some particular land under section
110, the respective Cabinet Secretary or the
County Executive Member shall submit a

Retain as per the existing law.

e This amendment affects the
Constitutional Provision in Article
174 & 175 on the objects of
devolution which promotes the
autonomy of the national and county
governments.
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request for acquisition of land to the Cabinet
Secretary to acquire the land compulsorily.

e Article 60 principles of land policy,
62 (2 &3) and 67(2)a) of COK
mandates the Commission to manage
and administer public land on behalf
the national and county governments.
Under compulsory land acquisition,
the conversion of private or
community land into public land is
undertaken by the Commission and
commences with the publication of a
notice of intention to acquire, and at
which the process of administration
begins. Upon vesting, the converted
land is now managed by the
Commission on behalf of the two
levels of governments. The process of
land acquisition is therefore within
the land administration process which
falls under the mandate of the
National Land Commission.

e The National Land Policy of 2009,
under 3.2.1.1 pointed out the
problems of irregular acquisition
where the process of compulsory land
acquisition being undertaken by the
Commissioner of Lands were abused
and not adhered to. The policy
proposed harmonization of laws with
clear  criteria  processes  and
procedures of compulsory land

12
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acquisition. The policy proposed the
formation of the National Land
Commission to undertake the
function.

e The Supreme Court Advisory
Opinion Ref. No. 2 of 2014,
confirmed that the provisions of the
Land Act 6 of 2012 were consistent
with the COK on the Commission’s
mandate to protect and oversee public
interests and rights.

e The proposed amendment will create
a conflict of interest whereby the
National Government determines the
location of projects, approves the
acquisition, determines the value,
provides compensation funds and
makes the payment.

e It also exposes the process of
Compulsory Land Acquisition to
political interference.

2 | 107(2)

52

107(2) The Cabinet Secretary shall prescribe a
criteria and guidelines to be adhered to by the
acquiring public bodies in the acquisition of
land.

Delete the clause

Retain as per the existing law.

Regulations, criteria and guidelines are better
developed by a Constitutional Commission
with independent mandate to safeguard public
interest.

13
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Hypothetically, in line with Article 174 & 175
of CoK (2010) on Objects of Devolution &
Principles of devolved government, the
county governments can argue that they can
undertake compulsory land acquisition
process on their own. This would mean in
addition to the Cabinet Secretary, 47
administrative units will have their own
processes and procedures.

To avoid such a scenario, the Commission is
best placed to undertake this process by
ensuring uniformity in processes, procedures
& guidelines, limiting misuse of the process
by observing safeguards such as land index,
tribunal & promotes public interest.

(V5

107(3)

52

107(3) The Cabinet Secretary may reject a
request of an acquiring public body, to
undertake an acquisition if the request does not
meet the requirements prescribed under
subsection 2 and Article 40(3) of the
Constitution.

Delete the clause

Retain as per the existing law.

This proposal will introduce conflict of
interest where national government requests
and approves compulsory land acquisition.

This will negate the principle of separation of
powers between the National and County
Governments as envisaged under article
175(a) of the Constitution of Kenya especially
where a county government is the acquiring
entity.

14
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A constitutional commission is best placed to
create the link between the national
government, the county governments and the
public given its mandate under Article 249 of
CoK.
4 |1 107(4) 52 107(4) Where the Cabinet Secretary rejects | Delete the clause Retain as per the existing law.

request of an acquiring public body in

accordance with subsection (3), the Cabinet Every project has to be approved at either

Secretary shall within fourteen days of the cabinet level or at county executive committee

decision inform the acquiring public body of the level before implementation in which the

decision to reject the request and state the reason Cabinet Secretary is a member.

for the rejection.
Exposing the same projects to the approval of
the Cabinet Secretary to either accept or reject,
amounts to duplication in approval. This role
is better placed to be done by the another
constitutional entity.

5 | 107(5) 52 107(5) If the Cabinet Secretary establishes that | Delete the clause Retain as per the existing law.

the request under subsection (1) meets the

requirements prescribed under subsection (2) This offends the principle of checks and

and Article 40(3) of the Constitution, the balances and creates a potential conflict of

Cabinet Secretary shall: - interest.

(a) cause the affected land to be mapped out and Projects are approved by either cabinet or

valued using the valuation criteria a set out county executive committees at national and

under this Act; and county level respectively hence exposing the
same projects to the approval of the Cabinet

(b) establish whether the acquiring public body Secretary to either accept or reject amounts to

has _identified the number and maintained a duplication in approval.

15
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register of persons in actual occupation of the
land, confirming for each such occupation the
duration of uninterrupted occupation or
ownership of interest in the land prior to the date
of the request for acquisition of the land, and the
improvements thereon.

The county governments will have to seek
approvals for projects already approved by the
County Assemblies from the National
Government through the Cabinet Secretary for
Lands. This appears to undermine the
authority of the county governments and the
county assemblies.

This would make county governments
subservient to the National Government
which is against the spirit of Article 174 and
175 of the COK (2010).

This role is better placed to be done by a
constitutional commission with independent
mandate.

6 | 107(6)

52

107(6) Upon approval of a request under
subsection (1), the Cabinet Secretary shall
publish a notice to that effect in the Gazette and
deliver a copy of the notice to the Registrar and
every person who has an interest in the land.

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019)

The Cabinet Secretary will identify the land,
notify the affected persons without
undertaking an assessment to determine
public interest as required. It will be prudent
to have the Commission to take care of public
interest as was articulated in the National Land
Policy No. 3 of 2009 and firmed up under
Article 249 of the COK (2010).

16
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107(7)

107(7) The notice issued under subsection (6)
shall contain -

(a) the purpose for which the land is to be
compulsorily acquired; and

(b) the location, general description and
approximate area of the land

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019) —s.107(5A).

107(8)

52

107(8) Upon receipt of the notice under
subsection (5), the Registrar shall make an
order, pursuant to section 76 (I) of the Land
Registration ~Act, 2012, prohibiting or
restricting dealings with the affected portion of
land until it vests in the acquiring public body.

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019) —s.107(5B).

107(9)

52

107(9) Upon service of the notice, the registrar
shall make an entry in the register of the
intended acquisition.

Delete the clause

Retain as per the Land Act No. 6 0of 2012 (Rev.
2019) —s.107(6).

10

107(10)

52

107(10) For the purposes of sections 107 to 133,
interested persons shall include any person
whose interests appear in the land registry and
the spouse or spouses of any such person, as
well as any person actually occupying the land
and the spouse or spouses of such persons.

Delete the clause

Retain as per the Land ActNo. 6 0of 2012 (Rev.
2019) —s.107(7).

11

107(11)

52

107(11) All land to be compulsorily acquired
shall be geo-referenced and authenticated by the
statutory body responsible for survey.

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019) —s.107(8).

12

107A(3A)

(a) By inserting the following new subsections
immediately after subsection (3)-

New clauses to the Bill

Delete the clause

Retain as per the Land Act No. 6 0of 2012 (Rev.
2019) —s.107A (1).

17
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‘(3A) the Cabinet Secretary may on
developing a land value index in respect of
a particular county or counties immediately
transmit such land value index to the
National Assembly and the Senate without
necessarily waiting to develop a land value
index covering the entire republic of Kenya.

This new clause introduces a conflict of
interest because the cabinet secretary
identifies the land to be acquired, approves the
acquisition, determines the basis of value
through the land value index and assesses the
value based on the same index developed by
the same Cabinet Secretary.

To achieve checks and balances, the roles
should be split as provided ins.107A (1) of the
Land Act No. 6 of 2012; whereby the cabinet
secretary develops the land value index while
the Commission adopts the Index in assessing
value among other market considerations.

Article 40(3)(b) stipulates that when the State
acquires land compulsorily, it must provide
prompt, full, fair, and just compensation to the
affected landowners or occupants.

Development & use of a land index may
contravene the above as the values employed
are predetermined and may at the time of the
acquisition be outdated hence leading to unfair
& unjust compensation.

13

107A(3B)

(3B) A land value index may be reviewed after

every five years”;

New clause to the Bill

Delete the clause

Retain as per the Land ActNo. 6 of 2012 (Rev.
2019) —s.107A (7).

18
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This new clause introduces a conflict of
interest because the cabinet secretary
identifies the land to be acquired, approves the
acquisition, determines the basis of value
through the land value index and assesses the
value.

107A(b)(i)

deleting the word “ Commission’s” appearing in
paragraph (a) and substituting therefor the
words “Cabinet Secretary’s”

Delete the clause

Retain as per the Land Act No. 6 0of 2012 (Rev.
2019) —s.107A (7).

This clause introduces a conflict of interest
because the national government identifies the
land to be acquired, approves the acquisition,
determines the basis of value through the land
value index and assesses the value.

15

107A(b)(i1)

deleting the word “ Commission’s™ appearing in
paragraph (b) and substituting therefor the

L= 1]

words “Cabinet Secretary’s

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019) —s.107A (7).

This clause introduces a conflict of interest
because the national government identifies the
land to be acquired, approves the acquisition,
determines the basis of value through the land
value index and assesses the value.

16

107A(b)(iii)

1.9

deleting the word “ Commission’s™ appearing in
paragraph (c) and substituting therefor the
words “Cabinet Secretary’s”

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019) —s.107A (7).

This clause introduces a conflict of interest
because the national government identifies the

19
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by deleting paragraph (c) and substituting
therefor the following new paragraph-

“c) any other criteria which the Cabinet
Secretary may in consultation with county
governments prescribe in Regulations with the

Delete the clause

SECTION .
# CLAUSE OF THE | AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION
BILL
land to be acquired, approves the acquisition,
determines the basis of value through the land
value index and assesses the value.
17 | 107A(b)(iv) | 53 deleting the word “ Commission’s” appearing in | Delete the clause Retain as per the Land Act No. 6 of 2012 (Rev.
paragraph (d) and substituting therefor the 2019)-s.107A (7).
words “Cabinet Secretary’s”
This clause introduces a conflict of interest
because the national government identifies the
land to be acquired, approves the acquisition,
determines the basis of value through the land
value index and assesses the value.
18 | 107A(c) 53 in subsection (8) by deleting the word * | Delete the clause Retain as per the Land Act No. 6 of 2012 (Rev.
Commission” and substituting therefor the 2019) —s.107A (8).
words “Cabinet Secretary”
19 | 107A(d)(1) 53 deleting the word * Commission’s” appearing in | Delete the clause Retain as per the Land Act No. 6 of 2012
paragraph (c) and substituting therefor the (Rev. 2019) —s.107A (9).
words “Cabinet Secretary’s”
107A(d)(ii) 53 deleting the word “ Commission” appearing in | Delete the clause Retain as per the Land Act No. 6 of 2012
paragraph (d) and substituting therefor the (Rev. 2019) —s.107A (9).
words “Cabinet Secretary”
20 | 107B 54 Section 107B of the Land Act, 2012 is amended | New section Retain as per the Land Act No. 6 of 2012 (Rev.

2019)-s.107B (2)(c).

Regulations, criteria and guidelines are better
developed by a Constitutional Commission
with independent mandate in consultation
with both levels of government with the

20
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approval of the National Assembly and the
Senate”.

approval of the National Assembly and the
Senate to safeguard public interest.

The allocation and renewal of leases are
already  administrative roles of the
Commission. In line with the Commission’s
roles in the management of public land, it is
best suited to develop regulations and
guidelines on the land acquisition processes in
consultation with the Cabinet Secretary and
county governments and with the approval of
the National Assembly and the Senate.

This will further enhance the principle of
separation of powers between the National
and County Governments as envisaged under
Article 175(a) of the CoK (2010).

21

S.108

55

deleting the word “ Commission” appearing in
subsection (i) and substituting therefor the
words “Cabinet Secretary™

Delete the clause

Retain as per the Land Act No. 6 0f 2012 (Rev.
2019) —s.108A (1).

This clause introduces a conflict of interest
because the national government identifies the
land to be acquired, approves the acquisition,
inspects the land to ascertain its suitability for

the intended purpose, determines the basis of
value through the land value index and
assesses the value.

22

109

56

The Land Act, 2012, is amended by repealing
section 109 and substituting therefor the
following new section-

New section.

Delete the clause.

Retain as per the Land Act No. 6 of 2012 (Rev.
2019)—s.109.

21
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109. As soon as practical after entry has been
made under section 108, the Cabinet Secretary
shall determine the damage resulting from entry
to enable the acquiring public body to promptly
pay, just compensation for the damage.

This is best undertaken by the Commission in
line with Article 249 of the Constitution which
requires that such a Commission should
protect the sovereignty of the people, secure
the observance by all state organs of
democratic values and principles, and promote
constitutionalism.

deleting the word * Commission™ appearing in
subsection (1) and substituting therefor the
words “Cabinet Secretary”

Delete the clause

Retain as per the Land ActNo. 6 of 2012 (Rev.
2019) —s.110 (1).

This role is best executed by the Commission
as a constitutional commission with an
independent mandate as per Article 249 of the
Constitution and only subject to the
constitution and the law.

deleting the word * Commission” appearing in
subsection (2) and substituting therefor the
words “Cabinet Secretary”

Delete the clause

Retain as per the Land ActNo. 6 of 2012 (Rev.
2019)—s.110 (2).

This role is best executed by the Commission
as a constitutional commission with an
independent mandate as per Article 249 of the
Constitution and only subject to the
constitution and the law.

LAND ACT NO. 6 OF 2012
SECTION

# |CLAUSE | OF THE
BILL

23 | S.110(a) 57

24 | S.110(b) 57

25 | S.110(c) 57

deleting the word “ Commission” appearing in
subsection (3) and substituting therefor the
words “Cabinet Secretary”

Delete the clause

Retain as per the Land ActNo. 6 of 2012 (Rev.
2019) —s.110 (3).
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This role is best executed by the Commission
as per Article 249 (1)a) of CoK which
mandates constitutional Commissions to
protect the interest of the public.
26 | 111 58 Section 111 of the Land Act, 2012, is amended Retain as per the Land Act No. 6 of 2012 (Rev.
by- Retain 2019)—s.111.
() Deleting subsecliqn (1A) and sgbstituting The Commission has enhanced compulsory
therefor the following new subsection- land acquisition policy by ensuring that no
“ ) ;s : letter of awards is served to the project
(14) ~The acquiring pgbhc body shall affected persons (PAPs) unless deposits of
demonstrate to the Cabinet Secretary that funds have been made into its compensation
compensation funds are available, and, P
deposit with the Cabinet Secretary survey ’
fees, registration fees, and any other costs
before the acquisition is undertaken™; As per Article 40(3)(b)(1) of the Constitution
obliges the State to make prompt, full and just
compensation for compulsory acquisition.
These requirements are best guaranteed by the
Commission due to its Constitutional
independence unlike acquiring entities where
compensation funds will be exposed to the
acquiring entities other competing priorities
and recalled at the end of the financial year as
e = ~— [perSection45(1) and (2) of the PFM Act. —|
27 | 111 58 b) deleting subsection (2) and replacing it with | New section Retain as per the Land Act No. 6 of 2012 (Rev.
a new subsection- 2019) —s.111 and the rules as developed by
Delete clause the Commission under ‘The Land Assessment
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in subsection (1) and substituting thereof the
word “Cabinet Secretary,”;

(b) the word “Commission” appearing in
subsection (2) and substituting thereof the word
“Cabinet Secretary,”;

(c) the word “Commission” appearing in
subsection (3) and substituting thereof the word
“Cabinet Secretary,”;

(d) the word “Commission” appearing in
subsection (4) and substituting thereof the word
“Cabinet Secretary,”;

(e) the word “Commission” appearing in
subsection (5) and substituting thereof the word
“Cabinet Secretary,”;

: SECTION Aeay :
# CLAUSE OF THE | AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION
BILL
“(2) The Cabinet Secretary shall make (Just Compensation) Legal Notice No. 283 of
regulations to regulate the assessment of just 2017.
compensation”.
28 | 112(1) 59 (a) deleting the word “Commission” appearing | Delete the clause Retain as per the Land Act, No. 6 of 2012.

This negates independence of the commission
as per Article 249 of the Constitution which
mandates commissions to protect the
sovereignty of the people; secure the
observance by all State organs of democratic
values and principles; and promote
constitutionalism.  In  exercising  their
mandates Commissions are independent and
not subject to direction or control by any
person or authority.

The mandate of inquiry is to be performed
through a quasi-judicial process as it is under
the current law. This is best handled by the
Commission.

Nightshade case Petition No. 33 of 2019
entrenched the quasi-judicial function of the
Commission as an independent body.

The NLC already provides of Committees.
This can be addressed administratively. Sect
19(1) the Commission shall make rules for
better carrying out of its mandate.

Offends the principle of checks and balance.
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36 | s.113(1) 60 Section 11 of the Land Act, 2012 is amended | Delete the clause. Retain as per the Land Act No. 6 0of 2012 (Rev.
by- 2019) —s.113 (1).
(a) deleting the word “Commission™ appearing
in subsection (1) and substituting therefor the
word “Cabinet Secretary”

37 | s.113(2) 60 (b) delete the word “Commission” | Delete the clause. Retain as per the Land Act No. 6 of 2012 (Rev.
appearing in subsection (2) and 2019)-s.113 (2).
substituting therefor the word “Cabinet
Secretary”

38 |s.113(4) 60 (c) deleting the word “Commission” | Delete and amend as follows: | The Commission proposes that in addition to
appearing in subsection (1) and |- retaining copy of the award and serving a copy
substituting therefor the word “Cabinet to the project affected person, the acquiring
Secretary” entity should be given a copy of the award as

“(4) Every award shall be well.
“(4) Every award shall be filed in the office of | filed in the office of the
the Cabinet Secretary and a copy sent to the | Commission and a copy sent
acquiring public body™ to the acquiring public body”
39 | 114 61 Section 114 of the Land Act, 2012, is amended | New clause Retain as per the Land ActNo. 6 of 2012 (Rev.
by deleting the word “Commission” wherever it 2019) —s.114.
occurs and substituting therefor the words | Delete the clause
“Cabinet Secretary”.
40 | 115 62 Section 115 of the Land Act, 2012 is | New clause Retain as per the Land Act No. 6 0of 2012 (Rev.
I S — —amnded by —— - 2019) —s.111.
(a) deleting subsection (1) and substituting | Delete clause
therefor the following new subsection- The Commission has enhanced compulsory
“(1) After notice of an award has been served on :a;d acc;uilt;c;r; pgllcy oy dentsur;:g that' n(;
all persons determined to be interested in the oy arcs 18 BEREC 20 [HE DIRISE

affected persons (PAPs) unless deposits of
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land, and a copy sent to the acquiring public funds have been made into its compensation
body, the acquiring public body shall, account.
promptly pay compensation in accordance
with the award to the persons entitled
thereunder except in a case where- As per Article 40(3)(b)(1) of the Constitution
obliges the State to make prompt, full and just
(a) there is no person competent to receive the compensation for compulsory’ acquisition.
payment; These requirements are best guaranteed by the
(b) the person entitled does not consent to Commission due to its Constitutional
receive the amount awarded; or independence unlike acquiring entities where
(c) there is a dispute as to the right of the compensation funds will be exposed to the
persons entitled to receive the compensation acquiring entities other competing priorities
or as to the shares in which the and repayment back to the National exchequer
compensation is to be paid”; account due to lapse of appropriations that are
unspent at the end of the financial year as per
Section 45(1) and (2) of the PFM Act.
41 62 (d) deleting subsection (2) and substituting Retain in the Land Act as it is.

therefor the following new subsection-

“(2) In any of the cases referred to in
paragraph (a), (b) and (c) of subsection
(1), the acquiring public body may keep
the amount of the compensation in a
separate account and notify any persons
interested accordingly™;

a)

The funds are best protected with the
Constitutional ~ independence  of  the
Commission.
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42 62 (c)Deleting the word “Commission™ appearing The funds are best protected with
in subsection (3) and substituting therefor the Constitutional  independence  of
words “Cabinet Secretary”. Commission.

43 | 116 63 Section 116 of the Land Act, 2012, is amended The funds are best protected with
by deleting the word “Commission” wherever it Constitutional  independence  of
occurs and substituting therefor the words Commission.

“Cabinet Secretary”.

44 | 117 64 Section 117 of the Land Act, 2012, is amended The funds are best protected with
by deleting the word “Commission” wherever it Constitutional ~ independence  of
occurs in subsection (1) and substituting Commission.
therefor the words “acquiring public body”.

45 [ 118 65 Section 118 of the Land Act, 2012, is amended The funds are best protected with
by- Constitutional ~ independence  of

Commission.
(a) deleting the word “Commission” appearing
in subsection (1) and substituting therefor
the words “Cabinet Secretary”.
(b)deleting the word “Commission™ appearing
in subsection (2) and substituting therefor
the words “Cabinet Secretary”.
46 | 120 66 Section 120 of the Land Act, 2012, is amended | Delete the clause

by-

2019) —s.120 (1).

Retain as per the Land Act No. 6 0f 2012 (Rev.

(a) Deleting subsection (1) and substituting
therefor the following new subsection-

(D After the cabinet secretary makes
an award and serves a notice on

best placed to undertake this function.

It offends the principle of checks and balances
and creates potential conflict of interest. The
Commission as the manager of public land is
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every person who has an interest in
the land notifying of the specific
day possession of the land and tittle
to the land will vest in the national
or county government as the case
may be, the acquiring public body
may take possession of the
respective land:

Provided that such taking possession shall not

occasion any person occupying the land to be

rendered homeless,”

(b) Deleting subsection (2) and replace it
with a new subsetion —

“(2) In cases of where there is an urgent
necessity for the acquisition of land, and it
would be contrary to the public interest for the
acquisition to be delayed by following the
normal procedures of compulsory acquisition
under this Act, the acquiring public body may
on expiration of fifteen days from the date of
publication of the notice of intention to acquire,
take possession of land in the manner specified
under subsection (1) notwithstanding that no
award has been made.”

47

66

(c) Deleting subsection (3) and replace it
with a new subsection -

Delete the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019)
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*(3) Upon taking possession of the land under
subsection (1) or subsection (2), the Cabinet
secretary shall serve upon—
(a) the Commission
(b) the registered proprietor of the land; and
(c) the Registrar
a notice that possession of the land has been
taken and that the land has vested in the national
or county governments as the case may be”
48 | 121 67 Section 121 of the Land Act, 2012, is amended | Delete the clause. Retain as per the Land Act No. 6 of 2012 (Rev.
by deleting the word “Commission” appearing 2019) —s.121 (1).
in subsecti.on (1) and substituting thereof the Offends the principle of checks and balances
word “Cabinet Secretary and creates potential conflict of interest.
49 | 122 68 Section 122 of the Land Act is amended by — Delete the clause. Retain as per the Land Act No. 6 of 2012 (Rev.
(a) deleting the word “Commission” 2019)-5.122 (2) & (3).
SEPSINg (i subsection (2) and Offends the principle of checks and balances
substituting  therefor the words : ; g
s . and creates potential conflict of interest.
Cabinet Secretary”.
(b)deleting the word “Commission” appearing )
in subsection (3) and substituting therefor
the words “Cabinet Secretary”.
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(c) deleting the word “Commission” appearing
in subsection (5) and substituting therefor
the words “Cabinet Secretary”.

50

69

Section 123 of the Land Act, 2012 is amended
by -

(a) Deleting subsection (1) and replace it with a
new subsection-

“(1) At any time before possession is
taken of any land acquired under this
Act, the Cabinet Secretary may, revoke
a direction to acquire the land, and,
shall determine all damage suffered and
all costs and expenses reasonably
incurred by the persons interested in the
land by reason of or in consequence of
the proceedings for acquiring the land
to enable the acquiring public body to
make compensation”;

New clause

Delete the clause.

Retain as per the Land Act No. 6 of 2012 (Rev.
2019) —s.123 (1).

As the manager of public land the
Commission is best suited perform the
function.

Offends the principle of checks and balances
and creates potential conflict of interest.

51

123)

69

(b)Deleting subsection (2) and replace it
with a new subsection-

“(2) The principles relating to the determination
of compensation as may be set out in the
regulations shall apply, so far as they are
relevant, to the determination of compensation
payable under this section”;

New clause

Delete the clause.

Retain as per the Land ActNo. 6 of 2012 (Rev.
2019) —s.123 (1), (2).
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52 | 124(1) 70 Section 124 of the Land Act, 2012 is amended - | Delete the clause. Retain as per the Land Act No. 6 of 2012 (Rev.

(a) Deleting subsection (1) and replacing with a
new subsection—

“(1) if the Cabinet Secretary is satisfied that the
possession of any land is required by a public
body for a particular period not exceeding five
years, and that —

(a) the possession of the land is necessary for
public purpose or public interest;

(b) the possession of the land is necessary in the
interests of defense, public safety, public order,
public morality, public health, urban and
planning, or the development or utilization of
any property in such manner as to promote the
public benefit; and

(c)the necessity therefore is such as to

afford reasonable justification for the

causing of any hardship that may result to

any person having an interest in or right

over the property, and so certifies in writing,
possession of such land may be taken for that
period under this section”;

(b) deleting the word “Commission™ wherever
it occurs in subsection (2) and substituting
therefor the words “Cabinet Secretary”

2019) —s.124 (1) (2) (3).

Offends the principle of checks and balances
and creates potential conflict of interest.

This role is best executed by the Commission
as per Article 249 (1)a) of CoK which
mandates  constitutional commissions to
protect the interest of the public and secure the
observance by all state organs of democratic
values and principles.
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(c) Deleting subsection (3) and replacing it with
a new subsection -

“(3) At the end of seven days after notices have
been served under subsection (2), the acquiring
public body may take possession of the land by
entering, by representatives or by agents, on the
land and posting on the land a notice in the
prescribed form that possession has been taken
of the land, and shall serve a copy of the notice
on the occupier.”

125

71

Section 125 of the Land Act, 2012, is deleted
and replaced with a new section-

125. The Cabinet secretary shall on making
of an award under section 124, send a copy
of the award of compensation to the
acquiring public body to, as soon as is
practicable, pay full and just compensation to
all persons interested in the land.

New clause

Review the clause

Retain as per the Land Act No. 6 of 2012 (Rev.
2019)-s.125.

As per Article 40(3)(b)(1) of the Constitution
obliges the State to make prompt, full and just
compensation for compulsory acquisition.
These requirements are best guaranteed by the
Commission due to its Constitutional
independence unlike acquiring entities where
compensation funds will be exposed to the
acquiring entities other competing priorities
and repayment back to the National exchequer
account due to lapse of appropriations that are
unspent at the end of the financial year as per
Section 45(1) and (2) of the PFM Act. Section
26 of the NLC Act also provides that the
receipts, earnings or accruals of the
Commission and the balances at the close of
each financial year shall not be paid into the
Consolidated Fund but shall be retained for
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and replaced by the following new section-

126. If the Cabinet Secretary is satisfied that any
land of which the occupation or use has been
secured under section 124 is needed solely as a
means of access to any other land, then-

a) the use of the land shall extend to the
passage of vehicles of all kinds,
including heavy machinery, whether
owned or operated by the public body
occupying or using the land or by any
contractor or servant employed by the
body; and

b) the compensation to be paid under
section 124(3) shall be limited to the
damage done to trees, plants, growing
crops and permanent improvements on
the land, together with a periodical sum
for diminution in the profits of the land
and of adjoining land by reason of that
use.

OF THE
BILL
the purposes of this Act in accordance with
Article 206(1)(a) and (b) of the Constitution.
Offends the principle of checks and balances
and creates potential conflict of interest.
54 | 126 72 Section 126 of the Land Act, 2012, is repealed | New clause Retain as per the Land Act No. 6 0of 2012 (Rev.

2019).
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55 | 127 73 Section 127 of the Land Act, 2012, is amended | Delete the clause. Retain as per the Land Act No. 6 of 2012 (Rev.
by- 2019) —s.127.
) _ o Offends the principle of checks and balances
a) deleting the word ‘Commission’ : : :
: . ; and creates potential conflict of interest.
appearing in subsection (1) and
substituting therefor the words ‘Cabinet
Secretary’;
b) deleting the word ‘Commission’
appearing in subsection (2) and
substituting therefor the words *Cabinet
Secretary’;
56 | 129 74 Section 129 of the Land Act, 2012 is amended | Delete the clause. Retain as per the Land ActNo. 6 of 2012 (Rev.
by deleting the word ‘Commission” and 2019) -s.129.
substitutu}g therefor the words ‘Cabinet Offends the principle of checks and balances
Becretany - and creates potential conflict of interest.
57 | 130 75 Section 130 of the Land Act, 2012 is amended | Delete the clause. Retain as per the Land Act No. 6 of 2012
by deleting the word ‘Commission’ and (Rev. 2019) —s.130.
substituting therefor the words ‘Cabinet
Secretary’.
58 | 131 76 Section 131 of the Land Act, 2012 is amended | Delete the clause. Retain as per the Land Act No. 6 of 2012
by deleting the word ‘Commission” and (Rev. 2019) —s.131 (e).
substituting therefor the words ‘Cabinet
Secretary’.
59 | 133 T The Land Act, 2012, is amended by repealing
Section 133 and replacing it with a new section-
133. The Cabinet Secretary may make
regulations generally for carrying out the
purposes and provisions of this Part.
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Part VIIIA and replacing it with the following
new Part-

PART VIIIA THE LAND ACQUISITION
COMMITTEE

133A (1) There is established a Committee to be
known as the Land Acquisition Committee
which shall consist of five members appointed
by the Cabinet Secretary by notice in the
Gazette

(2) The Committee shall comprise—

(a) an advocate of at least ten years standing,
who shall be the chairperson;

(b) two registered valuers with atleast ten years’
experience in statutory valuation in a public
body;

(c) one licensed surveyor of at least ten years’
standing; and

(d) one person with extensive knowledge and
experience in the inform sector representing the
public.

| LAND ACT NO. 6 OF 2012 p o - —ro i Ve et e
s ra : == R B
# CLAUSE OF TH AMENDMENT AS PER THE BILL NLC RESPONSE JUSTIFICATION
BILL
60 78 The Land Act, 2012, is amended by repealing The Land Act No. 6 of 2012 (Revised 2019)

establishes the Land Acquisition Tribunal in
Section 133A.

The Commission proposes that the Tribunal
be retained to avoid the likelihood of ‘conflict
of interests.

All tribunals should be under the Judiciary as
proposed by the Tribunals Bill that is at an
advanced stage of enactment arising from a
Court decision by Justice Mativo.

The National Land Policy 2009, proposed a
tribunal to hear appeals from Commission
decisions.

The function contemplated for the Committee
is the same as the functions of the tribunal.
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(2) The Cabinet Secretary shall deploy such
staff as may be necessary to provide secretariat
services to the Committee.

(3) The Committee may co-opt an expert to
advise it on any matter before it and shall
regulate its own procedure.

(4) The chairperson of the Committee shall
serve for a term of four years and shall be
eligible for re-appointment for one further term
of four years.

(5) A member of the Committee shall serve for
a term of three years and shall be eligible for re-
appointment for one further term of three years.

(6) The Chairperson and members of the
Committee shall serve on a part-time basis.

(7) The members of the Committee shall be paid
such allowances or other remuneration as the
Cabinet Secretary may, on the Salaries and
Commission, determine.

133B. (1) The Committee shall hear and
determine appeals from the decision of the
Cabinet Secretary in matters relating to the
compulsory land acquisition process.
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(1) A person dissatisfied with the decision of the
Cabinet secretary shall, within thirty days, apply
to the Committee in the prescribed manner.

(2) The Committee shall hear and determine the
application made under subsection (1) within
ninety days of the filing of an application.

(3) Despite subsection (3) the Committee may,
for sufficient cause shown, extend the time
prescribed for doing any act or taking any
proceedings before it upon such terms and
conditions, if any, appear just and expedient

(4) If, on an application to the Committee, the
sum which in the opinion of the Committee
ought to have awarded as compensation is
greater than the sum which the Cabinet
secretary did award, the Committee may direct
that the Cabinet secretary pay interest on the
rate,

(5) Despite the provisions of sections 127, 128
and 148(5), a matter relating to compulsory
acquisition of land or creation of wayleaves,
easements and public right of way, shall in the
first instance, be referred to the Committee.

(6) Subject to this Act, the Committee shall have
the power to confirm, vary or quash the decision

of the Cabinet secretary.
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(7) The Committee may, in matters relating to
compulsory acquisition of land, hear and
determine a complaint before it arising under
Articles 23(2) and 47(3) of the Constitution,
using the framework set out under the Fair
Administrative Action Act, 2015 or any other
law.

Appeals 133C. (1) A party to an application to
the Committee who is dissatisfied with the
decision of the Committee may appeal to the
Environment and Land Court on the grounds
that —

(a) the decision of the committee was contrary
to law or to some usage having the force of law;

(b) the Committee failed to determine some
material issue of law or usage having the force
of law; or

(c) there was a substantial error or defect in the
procedure provided by or under this Act which
has occasioned or produced an error or defect in
the decision of the case.

(2) An appeal from the decision of the
Committee may be made on a question of law.
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Limitation of liability 133D. A members of the

Committee shall not be personally liable for any
act, omission or default done or committed in
good faith in the course of exercising the powers

conferred by this Act.

MEMORANDUM OF OBJECTS AND REASONS

Statement on whether the Bill affects County Governments

The Bill affects county governments as it alters the process of counties acquiring land through compulsory acquisition. The Commission

enhances checks and balances at the National and County governments. County governments are distinct and not subservient to the National
Government.

Statement on the financial implications of the Bill

The Bill shall occasion additional expenditure of public funds as there is need to finance the institutions Committees established under the
bill.
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A. ADVISORY ON ADMINISTRATION AND MANAGEMENT OF PUBLIC LAND IN

LINE WITH ARTICLES 62 AND 67 OF THE CONSTITUTION

BACKGROUND

Sessional Paper No. 3 of 2009, National Land Policy defines 1.and Administration as the p

CESS

of determining, recording and disseminating information about ownership, value and use of]land.

"Draft Glossary for UN-FIG Declaration", FIG (1999) defines Land administration
processes of determining, recording and disseminating information about the ownership, val
use of land when implementing land management policies

Public Land

the
and

Public Land is land is land which is not private or community land that is held by the nationpal or
the county government in trust for the people. It is administered and managed by National |Land

Commission on behalf of the two levels of Government

According to Article 67 (1) of Constitution of Kenya, 2010; public land can be classified into

four broad categories:

a. Land that is unalienated government land, land that is transferred to the State by way of
sale, reversion or surrender, land in respect of which no individual or community
ownership can be established by any legal process, and lastly, land in respect of whith no
heir can be identified by any legal process (Article 62(1)(a),(c),(d)&(e).

b. Land that is lawfully held, used or occupied by any state organ except any such land that

is occupied by the State organ as lessee under a private lease (Article 62 (2) (b)).

¢. All minerals and mineral oils as defined as defined by law, government forests other than
forests to which Article 63 (2) (d) (i) applies, government game reserves, water catchment

areas, national parks, government animal sanctuaries, and specially protected are
roads and thoroughfares provided for by an Act of Parliament, all rivers, lakes and
water bodies as defined by an Act of Parliament, the territorial sea, the exclusive eco
zone and the sea bed, the continental shelf and all land between the high and low
marks (Article 62 () to (m).

d. Any other land declared to be public land by an Act of Parliament— in force
effective date; or enacted after the effective date.

However, there is a slight distinction between land held in trust by the county and that

, all
ther
mic
ater

t the

the

national government. Land under category (a) and (b) above, is vested in the county government,
and is held in trust for the people resident in that county and shall be administered by the National
Land Commission (Article 62 (2) (a) and (b). Land under category (c) is vested in and is held by

the national government in trust for the people of Kenya and shall be administered by the Nat
Land Commission.

40

ional




Mandates of the National Land Commission o o .
Article 67 (2) of the constitution of Kenya 2010, mandates the commission to administer Qublic
land on behalf of both the National and the county government. The National Land Commission
shall;

(a) manage public land on behalf of the national and county governments;
(b) recommend a national land policy to the national government;

(c) advise the national government on a comprehensive programme for the registration of title in
land throughout Kenya;

(d) conduct research related to land and the use of natural resources, and make recommendations
to appropriate authorities;

(e) initiate investigations, on its own initiative or on a complaint, into present or historical land
injustices, and recommend appropriate redress;

(f) encourage the application of traditional dispute resolution mechanisms in land conflicts;
(g) assess tax on land and premiums on immovable property in any area designated by law; and
(h) monitor and have oversight responsibilities over land use planning throughout the country

Allocation & Management of public land

Allocation

Allocation of public land is simply the process of converting public land to private land. The
National Land Commission (NLC) is mandated to oversee the allocation of plots and preparation
of the lease documents on behalf of the National or County Government

The process of land allocation starts at the county. The county plans and undertakes survey as is
required under Section 12 (12) of the Land Act, 2012. The county, through the County Executive
Committee Member -in charge of Lands forwards the approved and authenticated survey plan/FR
or an amended Registry Index Map (by the Director of Survey) together with a formal request to
the commission with the identified beneficiary of the land. The request clearly states to whom the
land should be allocated to. The National Land Commission verifies that the land does not fall in
the categories of land under article 62 (c), subject the plot to valuation to determine annual rent
and stand premium payable. A letter of allotment is later issued upon issuance of a notice of
intention to allocate in line with Section14 of Land Act, 2012.

The Supreme Court of Kenya, vide Petition Number 5 (E006) of 2022, pronounced itself on the
validity of the letters of allotment. The court re-affirmed the position of letters of allotment as
being mere letters of offer and not proof of ownership. The allottee who has received an offer
should therefore accept the offer through writing and fulfill terms and conditions set out in the
letter of offer for the allotment to be valid. The Court further stated that even where the conditions
in the letter of allotment have been fulfilled, the allottee should acquire a title to the land through
registration under the relevant laws. Further the court noted that its only after a lease is prepared
and registered by the Chief Land Registrar, that the allottee can be able to pass rights and interests
in the land to a third party. The court went further and clarified that, in such instances, where the
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If any recommending authority is of the view that the lease should not be renewed, such authority
will give reasons to the Commission within thirty (30) days. Any applicant who is aggrieved by
the decision not to renew their lease can appeal to the independent appeals committee established
by the Commission. The appeal or the application for renewal will not be accepted where the land
is required for public use or where the lessee has not complied with the terms and conditions of
the existing lease.

Extension of Leases

Extension of lease refers to prolonging the duration of the lease from the original given time and
is done during the subsistence of the lease. It is important to note that the cumulative term must be
for a maximum of 99 years. In this case, the government is the lessor while the landowner is the
lessee. A lessee can apply for extension at any time before expiry of a lease. The application is
made to the National land Commission through the office of the Commission in the respective
County by submitting Form LA 22. The terms for the extension of lease are the same but the stand
premium and annual rent may vary depending on the variation at the point of extension.

According to Section 13 (1) a and b of the Land Act, within five (5) years before the expiry of the
leasehold, the Commission shall notify the lessee by registered mail that the lease is about to expire
in accordance with section 13 of the Land Act, 2012.

The notice shall indicate the date of expiry and inform the lessee of the lessee’s pre-emptive rights
to apply for extension of the lease under section 13 of the Land Act, 2012 and to whom to make
the application

In the instance that the lessee does not respond within one year, the commission shall publish the
notification on two (2) newspapers of countrywide circulation and where to make the application.

If the lessee does not respond to both notifications above, the Commission shall advise them on
the need to apply for extension before the expiration of the term and the consequences of not doing
so which may include forfeiture of the pre-emptive right over the land and the automatic reversion
to the National or County Government.

The county government, through the CECM-Lands, issues a notification of approval once it
receives advisory/recommendation from the National Land Commission.

As provided by Section 13 a-d, the commission after consulting the County Government will either
extend the lease or reallocate the land.

Supreme Court Advisory Opinion Reference No.2 on the role of NLC with to processing of
Leases
In buttressing the mandate of the National Land Commission with regard to processing of leases,
the Supreme Court in Advisory Opinion Reference No. 2, In the Matter of the National Land
Commission [2015] eKLR, held as follows:
241] It is clear that the responsibility of the NLC to issue licences, leases and grants in
respect of public land, is subject to the conditions set out in law. Section 28 provides for
the collection of rent charged on the use of land, and requires the NLC to account for the
payments received under any lease or licence, to the respective Governments.
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to public land. Therefore, the Ministry should liase with the National Land Commission to have
the leases prepared.

This advisory opinion has not been reviewed to date.

Report of the Special Committee on the Implementation of the Supreme Court Advisory
Opinion on the respective roles of the National Land Commission and the Ministry of Land,
Housing and Urban Development

With regard to leases, the Committee referred to paragraphs 228 and 237 of the Supreme Court
Advisory Opinion and Section 13 of the Land Act. The Committee thus found that the mandate of
renewal and extension of leases, and development of rules of procedure for rencwal or extension
of leases including terms and conditions of the lease and the format of lease to be used lies with
the National Land Commission.
As per paragraph 227 of the Supreme Court Advisory Opinion, section 18 of the NL.C Act provides
for the establishment and functions of County Land Management Boards. The Boards has
functions with regard to the processing of land allocation; change and extension of user;
conducting subdivision; and renewal of lease- give indications as to the essence of the phrase,
“administering and managing public land”. The functions undertaken by the Board are ordinarily,
the preparatory steps towards acquisition of ownership to land, which culminates in registration
and issuance of title by the National Government. It can thus be inferred, that the purpose of the
Board is to effect the devolution of land-administration to the counties.
Per paragraph 237 of the Supreme Court Advisory Opinion the court noted that in accordance with
Section 13 empowers the NLC to renew and extend leases. It is also empowered to make rules on
the procedure to be followed, and factors to be considered in the extension of leases, in the
following terms:

(1) Where any land reverts back to the National or County Government after expiry of the

leasehold tenure the Commission shall offer to the immediate past holder of the leasehold

interest pre-emptive rights to allocation of the land...

*(2) The Commission may make rules for the better carrying out of the provisions of this
Section, and without prejudice to the generality of the foregoing, the rules may provide for
the following-

(a) prescribing the procedures for applying for extension of leases belore their expiry:;

(b) prescribing the factors to be considered by the Commission in determining
whether to extend the tenure of the lease or re-allocate the land to the lessee;

(c) the stand premium and or the annual rent to be paid by the lessee in consideration
of extension of the lease or re-allocation of the land;

(d) other covenants and conditions to be observed by the lessce.

Grant of leases and licenses
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In accordance with paragraphs 239, 240 and 241 of the Supreme Court Advisory Opini]ln, the
Committee established that the function of granting leases and licenses is a shared function but the
overall responsibility rests with the NLC. Particularly, NLC is mandated to:

i Grant leases and licences generally,

ii. Set out terms of the lease and licence

iii. Prescribe the form of grant of lease or licence

iv. Collect rent rates and other royalties and account
v, Issue rent clearance certificates, and
vi. Issue consent to lease

Further, with regard to leasing, the Committee found that in terms of sections 20, 23(2) and 28 of
the Land Act, NLC has the responsibility of issuing leases over public land and also to prepare the
form of the lease.

In conclusion, it is evident that as per Article 67(2)(a) and (g) management of public land should
be undertaken by the Commission on behalf of the National and county governments. Under this
mandate the Commission assess enhanced land rent, as provided in the Constitution and thé Land
Act, 2012 that leads to extension of interest on that land, rights of use and control and term. In this
it is fair that the same organization that assessed the rent, created the conditions of use and interest
on the land to again look at the extension of the same by either doing variations of the conditions
and also create new guidelines on the same. In view of the above the Commission reiterates that
the preparation of leases for or on extension of lease be vested in the Commission as provitled in
the Land act, 2012 which is also supported by Section 43 and 44 of the Land registration Ac 20]2
that provides for an instrument that is registrable concerning any land transaction con
interest.

B. ADVISORY ON COMPULSORY LAND ACQUISITION IN LINE WITH THE
CONSTITUTION AND THE PART VIIT OF THE LAND ACT 2012

BACKGROUND

Compulsory Land acquisition
The Supreme Court of Kenya, on its Advisory Opinion Reference No. 2 0of 2014 noted that Section
107 (1) of the Land Act No. 6 of 2012 provides that when the National or County Government
seeks to compulsorily acquire public land, it is to submit a request for acquisition to the National
Land Commission, to acquire the land on its behalf. According to the advisory, this progedure
underlines the interdependence between the National Land Commission and the Government;
hence the primacy of the principle of co-operation between the two State organs. The referenced
section of Land Act provides:

“Whenever the National or County Government is satisfied that it may be necessary
to acquire some particular land under Section 110, the respective Cabinet Secretary
or the County Executive Committee Member shall submit a request for acquisition of
public land to the Commission to acquire the land on its behalf.”
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Additionally, it highlighted that Section 110(1) specifies that land can only be compulsorily
acquired upon certification by the NLC, that such land is required for public purposes, or in the
public interest. Section 111(2) requires the NLC to make rules to guide the assessment of just
compensation, in relation to the compulsory acquisition of land. Sections 112 and 113 of the Act
require the NLC to make necessary inquiries, and to consider claims for compensation, before
allowing compulsory acquisition of land. The Act makes provisions for compensation-inquiry
proceedings, in the context of Article 10 (2) of the Constitution. The process of inquiry is to be
fair, equitable, transparent, and accountable, and is subject to judicial review, in a proper case.

In conclusion it underlined that the foregoing provisions entrust the NLC with the responsibility
of protecting and overseeing the public’s rights and interest, under the Constitution. However, the
NLC’s mandate in that regard is not held single-handed and is not unqualified: provision is made
for approval from the National Assembly; and the consent of the National Government, or relevant
County Government. This provides a check-and-balance, to ensure that the NLC operates within
the prescribed limits.

The above advice from the Supreme Court of Kenya (SCOK) serves to validate and underscore
the alignment of the provisions within the Land Act pertaining to Compulsory Land Acquisition
with the constitution of Kenya. The Court emphasized that these provisions not only conform to
constitutional principles but also foster cooperation while diligently upholding a structured system
of checks and balances.

Historical Context of the Compulosry Land Acqusition in Kenya

Prior to the Constitution of 2010, land acquisition in Kenya was primarily governed by the Land
Acquisition Act and the Trust Land Act. The Land Acquisition Act empowered the Commissioner
of Lands to acquire land for public purposes through compulsory acquisition, with compensation
to affected individuals.

However, the land acquisition process faced issues such as irregular acquisitions, overlapping
roles, lack of transparency, and subjective compensation assessments. The National Land Policy
of 2009 recognized these challenges and proposed reforms, including aligning the law on
compulsory acquisition with new land ownership categories, harmonizing institutional
frameworks, establishing transparent criteria and procedures, empowering the National Land
Commission, and conferring pre-emptive rights to landowners.

After the promulgation the Constitution of 2010, it explicitly protected the right to property and
land rights, ensuring fair compensation for compulsory acquisition and safeguarding against forced
evictions. The Constitution established the National Land Commission to oversee land
management, identify historical land injustices, and provide remedies for affected communities.
Additionally, the Constitution protected community land rights, emphasizing collective ownership
and fair compensation in case of acquisition.

The establishment of the National Land Commission (NLC) in Kenya as proposed in the National

Land Policy of 2009, aimed to achieve efficient, equitable, and sustainable land administration and
management. The NLC's independence and accountability were emphasized in both the National
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the National Land Commission, to acquire the land on its behalf) aligns to the constitution.
According to the advisory, this procedure underlines the interdependence between the National
Land Commission and the Government; hence the primacy of the principle of co-operation
between the two State organs. Amendment of the section to confer this mandate to the Ministry
of Lands negates the advisory of the court.

2. Clawing back of the gains made through land reforms.

In the past, the role of compulsory land acquisition was bestowed on Commissioner of Lands
(COL) who operated under the Presidency. However, the land acquisition process faced issues
such as

e Irregular acquisitions.

¢ Lack of independence.

¢ Overlapping roles.

* Lack of transparency, and

* Subjective compensation assessments.

The National Land Policy of 2009 recognized these challenges and proposed reforms, including
aligning the law on compulsory land acquisition with new land ownership categories, harmonizing
institutional frameworks, establishing the National Land Commission (NLC), and conferring pre-
emptive rights to original landowners.

The NLC's independence and accountability were emphasized in both the National Land Policy
2009 and the Constitution (2010), in particular under Article 249. The National Land Commission
Act of 2012 further solidified its autonomy, requiring it to be accountable to Parliament for its
operations and mandating ministerial policy directions to be laid before Parliament in writing.

Whereas there have been instances of alleged fraud in the compulsory land acquisition process in
the first term of the Commission, the loopholes resulting in such instances have been scaled
through changes in policy and legislation over the past four years including: -

¢ The adoption of Legal Notice No. 283 on The Land (Assessment of Just Compensation)
Rules, 2017.

e Further, the Land Law Amendment Act 2019, and

e The Land Value Index Act 2019 enhanced the statutory requirements to guarantee a
credible process which secures public interest.

The necessary checks and balances have further been instituted within the Commission and the
Commission is and has been open to oversight bodies including: -

» Ethics and Anti-Corruption Commission (EACC).

» Directorate of Criminal Investigations (DCI),

¢ Office of the Auditor General (OAG)

¢ As well as to regulators of professional conduct such as:
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our view that the National Land Commission, as the manager and administrator of the converted
land, should play a central role in the conversion process.

Secondly, the proposed amendment of Section 107(3&4) of the Land Act.No. 6 of 2012 offends
the principle of separation of functions since it leaves the discretion on whether to accept or reject
any land acquisition to the Cabinet Secretary in charge of Land who is an appointee of the
President, limiting objectivity due to apparent political influence or interference.

Article 249 of the Constitution Mandates Commissions and the Independent Offices to protect the
sovereignty of the people, secure the observance by all State organs of democratic values and
principles; and promote constitutionalism. The article further gives independence to the
Commissions and the holders of independent offices, to the extent that they are subject only to the
Constitution and the law, and not subject to direction or control by any person or authority. The
Commission, being such a body, is better placed to safeguard, and advocate for the public's
interests in the compulsory acquisition process.

Further, the Supreme Court of Kenya on its Advisory Opinion Reference No. 2 of 2014 noted that
the current provision of the Land Act on compulsory land acquisition uphold the spirit of the
constitution of Kenya. The Court highlighted that these provisions conform to constitutional
principles and promote cooperation while diligently upholding a structured system of checks and
balances.

S.  Land Value Index and Land Acquisition Tribunal

Similar undertaking to transfer compulsory land acquisition functions from the Commission to the
Ministry of Lands took place in the year FY 2018/19. As a result of deliberations by the
stakeholders, the Land Value (Amendment) Act 2019 was enacted. The act mandated the Ministry
through the Cabinet Secretary in charge of Land with the following:

a) Establishing a land value index developed for the purposes of compensation. The index
was to be developed six months after commencement of the Act.

b) Establishing the Land Acquisition Tribunal - The tribunal was mandated with hearing and
determining appeals from Commission decisions relating to compulsory land acquisition.
The tribunal was given power to confirm, vary or quash the Commission’s decisions.

These 2019 amendments empowered the Ministry of Lands with significant responsibilities aimed
at introducing checks, balances, and oversight into the compulsory acquisition process. However,
it is important to highlight that the Land Value Index is yet to be finalized.

The Land Acquisition Tribunal has recently been operationalized to hear and determine appeals
from the decision of the Commission in matters relating to the process of compulsory acquisition
of land as provided under Sec 133 of the Land Act. The proposal to replace the Tribunal with a
Land Acquisition Committee comprising members appointed by the Cabinet Secretary in charge
of Land will defeat the course of justice.
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mandated to regulate professional ethics and conduct of its members in carrying out valuation and
other professional services across the country.

Operations and undertakings of Valuers are guided by the Constitution and enabling statutes and
regulations, not limited to, the Land Act No. 6 of 2012, Valuers Act Cap 532, Kenya Valuation
Standards 2021 and the International Valuation Standards 2020.

The proposed amendments therefore do not aim at competence on the part of either the
Commission's valuers or the Ministry's valuers. Valuers, being professionals, adhere to similar
standards of professionalism and operational procedures.

8.  Staff Redundancy and Lack of Career Progression

The Valuers at the Commission mainly undertake the task of Valuation for Compulsory Land
Acquisition. As such, if the subject section of the law is passed, there is likely to be redundancy
and lack of career progression on the part of National Land Commission Valuers. This is contrary
to the government agenda of creating employment and job opportunities for its citizens.

RECOMMENDED STATUTE AMENDMENTS

LAND VALUE INDEX
Section 107A on criteria for assessing value for compulsorily acquired freehold land notes that: -

(1) Valuation of freehold land and community land for purposes of compensation under this
Act shall be based on the provisions of this Part and the land value index developed for that
purpose by the Cabinet Secretary in consultation with county governments and approved by
the National Assembly and the Senate.

(2) The land value index under subsection (1) shall be developed within six months of the
commencement of this Act.

(3) For purposes of this Part, "land value index" means an analytical representation showing
the spatial distribution of land values in a given geographical area at a specific time.

Recommendation: Considering that land values are not static, a timeline for validity of the
land index should be provided and also way forward if no valid land index is available. For
instance, use of recent sales data provided and certified by the relevant registry.

INQUIRY AS TO COMPENSATION
Section 112 on inquiry as to compensation notes that: -

(5) For the purposes of an inquiry, the Commission shall have all the powers of the Court to
summon and examine witnesses, including the persons interested in the land, to administer
oaths and affirmations and to compel the production and delivery to the Commission of
documents of title to the land.

It is worth noting that the Commission in determing the bona fide interest-holder relies on
information held by other agencies. For instance, the Commission can only confirm land
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It emerges from the foregoing account that the NLC’s mandate, which is required to function
in a collaborative and consultative constitutional and legal setting, belongs squarely to the
mechanism of checks-and-balances, rather than that of an isolated fourth arm of government,
entrusted with tasks unrelated to those falling under the dockets of other State organs. Indeed,
the neat paradigm of a fourth arm of government appears not to be in the contemplation of the
Constitution of Kenya, 2010 which specifies [Article 1(3)] that the people’s sovereign power
devolves to just three vital State organs: The Executive; the Legislature; and the Judiciary and
independent tribunals.

The Constitution’s mandate falls to the three State organs, in an operational context of check-
and-balances: and the various Commissions act as oversight and watchdog
mechanisms. Hence, each of the functions of the NLC and the Ministry stands to be checked
by the one or the other, in order to avoid abuse of power in matters relating to land. The
unchanging theme throughout the Constitution, is that the relationship between these two
bodies is inter-dependent and based upon co-operation; it is not an agency relationship. As
the Ministry conducts its functions, the NLC acts as a watchdog, to ensure compliance with
the Constitution, and with legislation. Likewise, the NLC as an oversight body, maintains its
functional, financial, and operational independence, while still being overseen and checked
by the public, by other independent offices, and by the three arms of government.

The conditioning medium within which these functions have to be conducted, is constituted
by the national values and principles outlined in Article 10 of the Constitution: in
particular, the rule of law; participation of the people; equity; inclusiveness; human rights:
non-discrimination; good governance; integrity; transparency and accountability. It is to be
noted that, the very essence of checks-and-balances touches on the principles of public
participation, inclusiveness, integrity, accountability, and transparency; and the performance
of the constitutional and statutory functions is to be in line with values of integrity,
transparency, good governance, and accountability.

Laws play a crucial role in shaping the future and enhancing the governance of society. The
establishment of the National Land Commission was a pivotal step towards addressing
longstanding issues in land administration and fostering constitutional principles. Despite
encountering challenges in the past, the Commission has undertaken significant strides in
rectifying these issues through the implementation of internal policies and the formulation and
adoption of pertinent laws and regulations.

One noteworthy example is the enactment of Legal Notice No. 283 on the Land (Assessment of
Just Compensation) Rules in 2017, which has contributed to a more equitable and transparent
compensation process. Additionally, the Land Laws Amendment Act of 2019 have played pivotal
roles in further refining the legal framework surrounding land matters. These legislative measures
collectively demonstrate a commitment to improving the efficiency and fairness of land-related
processes.

In order to advance constitutionalism and align with the land reform aspirations of the Kenyan
people, it is imperative for the Parliament to uphold the current separation of functions between
the National Land Commission and the Cabinet Secretary in charge of Land. The House should
also consider the proposed amendments by the NLC in order to improve the current dispensation.
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KEY CHALLENGES
The Commission has faced the following key challenges in majority of compulsory land
acquisition projects:

i. Missing land records e.g. correspondence files, and land registry records e.g. green cards
and official title searches.
. Double allocations of land by the Commissioner of Lands.
iii. Overlapping boundaries (disconnect between ground occupation and RIMs).

iv. Un-Surveyed and unregistered community land.
v. Delayed remittance of funds by acquiring authorities.
vi. Court cases.
vii, Succession matters.
viii. Ownership disputes.
ix. Missing survey documents e.g. deed plans and survey plan.
X. Over expectations of compensation funds by project affected persons.
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Summary of findings and recommendations:

The amendment to the sectional properties Act, 2020 supports harmonization of property registration instruments with National Land
Policy objectives.

Some proposed amendments are not included in the memorandum of objects and reasons.

The introduction of Special Land Control Boards creates room for corrupt dealings.

The Bill needs to specify the qualifications of County land control appeals board.

The County Governments have been excluded from appointing members to the appeals board despite the functions of agriculture and
land use planning being devolved.

The Bill vests immense powers on the Cabinet Secretary on matters land acquisition which will lead to conflict of interest in discharge of
functions, since the Cabinet Secretary is an official of the acquiring body (National Government).

The Bill removes the powers of an independent body (National Land Commission) from matters land acquisition, allocation of public
land and vests them on the Cabinet Secretary (a political appointee).

The Bill also give the Cabinet Secretary powers to issues leases over all public land, determine rent payable, value all land for rent
purposes which risks abuse of power.

The Bill introduces land levy (taxation) on freehold which is discriminatory as it does not apply to other categories of land. It is against
article 201 (b) (i) of the constitution of Kenya 2010.

The Bill removes the National Land Commission from the process of preparing a land value index and valuation for compulsory land
acquisition and vests it on the Cabinet Secretary.

- There is need for separation of power between the acquiring body, the body carrying out valuation, and the paying agent, for proper

accountability, and justice in compulsory land acquisition.

- The Bill opens compulsory acquisition to political manipulation/interference.
. Land Acquisition Committee established by the Bill lacks independence since its selection is unilateral by the Cabinet Secretary.
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Detailed Review of the Land Laws (Amendment) (No. 2) Bill, 2023

Section | Provision Commentary Recommendation '
S2-16 Amendments to Registration of * These amendments support the harmonization of registration | The provision should upheld 1
documents Act Cap 285 of property conveyancing instruments. This promotes
accountability and aligns registration of land and property
with Land Policy objectives. !
. r
S.18-20 Amendment to the Land Control Act * Amends section 3, 4 and 5 (1) ' The provisions should upheld ‘
Cap 302
| . — i
5:21] Amendment to the Land Control Act e The section 6(3) of Land Control Act cap 302 that is proposcd—! The provision should upheld !
Cap 302 for amendment not included in the memorandum of objects | E
J and reasons. { {
i = |
8.22 | Amendment to the Land Control Act * The section 9(1)( ¢) of land control Act proposed for deletion | This should be rectified. The
' Cap 302 is not included in the memorandum of objects and reasons. ' provision should upheld [
‘ ,
; |
! |
[S.23 Amendment to the Land Control Act * The heading of part VI of Cap 302 proposed for deletion is | This should be rectified. The ,l
Cap 302 not included in the memorandum of objects and reasons. ‘ provision shou!d upheld
i

[
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Amendment to the Land Control Act
Cap 302

This should be rectified. The
provision should upheld

Section 10 of Cap 302 proposed for deletion and replac_chc_nt
is not included in the memorandum of objects and reasons.

|

Amendment to the Land Control Act
Cap 302

Proposes amendment to section 11 of the Land Control Act | The provision should upheld
Cap 302 to substitute the provincial Land Control Appeals ‘
Board with the County Land Control Appeals Board. This |
amendment aligns the Act with the Control structure of |
Government as provided for under the Constitution of Kenya |

2010.

Amendments to the Land Control Act
Cap 302

.Amendment to section 12 (5), 13 (1) and 14 of the Land
Control Act

" The provisions should uphcld- -

Amendment to the Land Control Act
Cap 302

S.30-33

' Amendments to the Land Control Act
| Cap 302
|

Proposes a special land control board meeting outside of the | The provision should be deleted

scheduled normal land control board meetings as may be | altogether
necessary from time to time.

This provides an avenue for transacting board business in a |
manner that is not predictable and gives room for excluding |
some members from effective participation in the business ofi
the board due to lack of predictability. i
It also opens up room for transactions without public |
participation and giving of notice to affected members of‘
public/ holders of interest in land. ’

e Amends section 23, 24, 25 (1) and repeals section 27 of the | The provisions should upheld

Land Control Act Cap 302 ‘

L
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Amendment of the First Schedule to

the Land Control Act Cap 302

(b)

Section 34 (a) (i) proposes new section (c) in the first
schedule. The new section provides for two persons
nominated by the County Executive Committee Member for
the time being responsible for lands in the County where the
board has jurisdiction.

the new paragraph 2 provides for not less than two and not
more than five persons appointed by the cabinet Secretary to
the appeals board, despite the Cabinet Secretary appointing
two public officers. There is no provision for the County
Government to appoint any representatives despite the County
Land Control appeals board being at the County level.

The qualifications for the appointees of the Cabinet Secretary
are not stated. There should be a provision for the County

|
|
|

Government (County Executive Committee Member or |

Governor) to appoint representatives in this board given that |

the matters under this board relate to agriculture and land use
planning which are devolved functions.

These nominees of the County
Executive  Committee  Member
should have their qualifications
specified. They should have
qualifications in physical planning,
Surveying, Land economics, Land
administration, or Agriculture.

The  nominees  should  have
knowledge and qualifications in
planning, surveying, land
administration, land economics.
agriculture or natural resource
management

Repeal of the Second Schedule to

Land Control Act Cap 302

Amends Land Control Act by deleting the Second Schedule

A

The provision should be :u:oa

Amendments to the
Registration Act, 2012

Land

Amends section 2, 7 (4), 8 (1), 9 (2), 54, 56. 59 and 79 of the
Land Registration Act, 2012

The provisions should be upheld

-
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S. 44

| Amendments to the Land Act, 2012

* The amendment is okay except for the term “Committee” | The provision should be deleted
which means Land Acquisition Committee established under
section 133A. This committee is unnecessary. It will take over
the duties of the National Land Commission an independent |
constitutional commission

S. 45(c)

|
’ Amendments to the Land Act, 2012

* The section takes powers of allocation of public land from the - This proposal/ section should be
National Land Commission and gives them to the Cabinet | deleted
Secretary( a political appointee)
The Cabinet Secretary is given powers to make rules and
regulations relating to allocation of land and extension of
leases.
This presents a potential ground for abuse of powers and a
conflict of interest in the discharge of this function by Cabinet

S. 46

Repeal and replacement of S. 20 of
| Land Act, 2012

¢ This amendment is okay. It ensures concurrence between the
National Government , County Government and the National
Land Commission

i
|
4‘
|

Secretary. |
| The provision should be upheld
|

S. 47 (b)

!
gf Amendment to the Land Act, 2012

* The new proposed section 23 (b) gives the Cabinet Secretary 1 This section should be deleted. The
power to issue leases over all public land. This introduces the | provision in the land Act should be

risks of public land grab. | left as is currently
|
|
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his proposal should be deleted
[together

0

Secretary the sole determiner of the rent payable over leases
g whether given by National Government or County
Government. This takes over the power of lease |
administration for land allocated by County Governments 7

S. 48 Amendment to the Land Act, 2012 ¢ The proposed new section 28 (A) (2) makes the OmE:nﬁm
_

* Proposed S. 28 B, the Cabinet Secretary is given the power to |
value all land for rental purposes whether emanating from | This section should be deleted
land allocated by County Government or National
Government. This provision centralizes to the role of land
administration and is against the principle of devolution.

S. 49  Amendment to the Land Act, 2012 ¢ Section 30 of the Land Act, 2012 is amended in the marginal
note by deleting the word * Commission” and substituting
therefor the words” national government or county
government

The provision should be upheld

5. 50 _ Amendment to the Land Act, 2012 * The section introduces a new section 54A that provides for an = This provision is unjustified and
_ annual land levy on frechold land equivalent to land rent | unconstitutional and should be
charged on comparable leasehold land or property of the same | deleted/ removed from the Bill.
‘ size. This levy is a tax by National Government on frechold
land only. It is discriminatory because it is not applied on all
categories and interests on land. The holders of freehold land
pay all other taxes (including rates, stamp duty, capital gains
tax, income tax, rental income tax, VAT) just like all holders
of leasehold interests.

* Holders of leaschold interest pay land rent to the Government
because the Government is the owner of such land and they
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are tenants (lessees). They therefore pay for holding and using
such land for the period of the lease.

The holders of freehold land are absolute owners in perpetuity
and therefore cannot be charged rent for their own land. They
are not tenants (lessee of Government). The levy cannot
therefore be equated to rent.

Most holders of freechold land have got it from inheritance,
adjudication or purchase whereas the origination of leaseholds
is allotment by Government. The provision goes against

Article 201 (b) (i) of the Constitution of Kenya which |

requires the burden of taxation to be shared fairly.

S.52

Amendment to the Land Act, 2012

Repeals S. 107 of the Land Act by removing the function of
compulsory land acquisition from the National Land
Commission and placing it under the Cabinet Secretary. This
introduces a serious claw back on land reforms made after the
adoption of National Land Policy (Sessional Paper No. 3 of
2009) and the Constitution of Kenya 2010.

It takes over functions from an independent constitutional
commission and gives them to a politically appointed Cabinet
Secretary without any requirement for compliance in land
management.

[t also introduces lack of accountability because the Cabinet
Secretary makes the rules, represents the acquiring body

The provision should be deleted

_
_

|
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(public body) mostly National Government; Surveys; Values;
awards compensation, resolves disputes and makes payment.
This is a recipe for bad land governance.

S. 53

Amendment to the Land Act, 2012

Amends section 107A, allows the Cabinet Secretary to
develop piecemeal land value index for some counties.

It removes the National Land Commission from the process
of preparing a land value index and valuation for compulsory
land acquisition and places it under the Cabinet Secretary.

This is another claw back on land reforms. It places technical
professional valuation work under a political appointee. This
creates room for political manipulation in the valuation
processes.

|
*
|
|
|

The section should be deleted/
removed from the Bill

Amendment to the Land Act, 2012

The amendment is an attack on National Land Commission
mandate

The section should be deleted

S.55

Amendment to the Land Act, 2012

The amendment is an attack on National Land Commission
mandate

The section should be deleted

S.56

ﬂ
|
|
_
m
|
7 Amendment to the Land Act, 2012
_

|

The provision takes the function of the Commission to the
Cabinet Secretary despite the conflict arising from the fact
that the Cabinet Secretary represents the National
Government which mostly is the acquiring body/public body

The Cabinet Secretary is acquiring, assessing damage and
determining compensation to be paid. This sets stage for

Delete the provision
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procuring injustices on the proprietor of land being acquired.

5.57- 77

Amendments to the Land Act, 2012

S.78

These sections take over all the roles currently played by the
National Land Commission and place them under the Cabinet
Secretary. The effect is that the Cabinet Secretary (a political
appointment) takes over all functions of land acquisition from
an independent constitutional body.

The proposed amendments makes the payments for
compensation spread over public bodies, makes tracking and
accountability difficult and exposes members of public to
exploitation.

Amendment to the Land Act, 2012
The Land Acquisition Committee

Delete the provisions. They are
claw backs on land reforms

The section establishes the Land Acquisition Committee
comprising all appointees by the Cabinet Secretary without
participation of any other stakeholder or vetting by
Parliament.

The function of the committee is to hear appeals against the
decisions of the Cabinet Secretary who is the appointing
authority.

This committee as established lacks independence and cannot
perform the duties assigned impartially. How can they make
decisions against their sole appointing authority. The
provision creates room for unjust and arbitrary acquisition of
property without prompt and just compensation.

[t risks procurement of injustice in the land acquisition

The provision should be deleted

LO)
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S.79 Amendment to the Community Land Amends section 2 of the Community Land Act, 2016 _ The provision should be upheld
Act, 2016 ,
| S. 80 Amendment to the Community Land The gazettement of new dates of completion is okay but | The provision should be upheld
Act, 2016 registration should be done under the current law not previous
n law. This creates room for actions contrary to the currents “
_ statutes and the Constitution of Kenya 2010
S.81-82 Amendments to Sectional Properties Amends section 2 and inserts a new section SA to the ' The provision should be upheld
| Act 2020 sectional properties Act, 2020
S. 83 | Amendment to  Sectional Properties The provision for review of previously registered leases = The provision should be deleted
Act, 2020 within a period of 2 years creates uncertainty in the security |
of tenure of the leases. The provision does not indicate who is
to review the long term leases and the criteria for review h
ﬁ
S.84-86 Amendments to Sectional Properties Inserts a new section 17A, amends section 52 and insertion of | The provision should be upheld
Act 2020 Schedule to the Sectional Properties Act, 2020
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TENTION: HON. NYAMOKO, CHAIRPERSON, LANDS COMMITTEE

DEAR SIR,

RE: SUBMISSION OF MEMORANDA IN REGARD TO THE LAND LAWS (AMENDMENT) (NO. 2)
BiLL, 2023.

We refer to the Land Laws (Amendment) Bill (the Bill) that is currently under consideration
by| the National Assembly and before your committee.

We are pleased to hereby present our memorandum outlining our comments and suggestions
on the Bill before the Committee.

INTRODUCTION

THe Bill contains numerous proposals but this memorandum shall restrict comments to the
settion that deals with establishment of the Land Acquisition Committee under the proposed
new Section 133A. Under this clause. the Bill proposes to replace the existing Land Acquisition
Tribunal with the Land Acquisition Committee with essentially the same mandate but a
different composition.

THis proposal makes a useful proposal in regard to expanding the membership of this
adjudicatory body to take into account important stakeholders in the process of compulsory
land acquisition, that is valuers and surveyors. We hereby make some suggestions to strengthen
the proposals. We are also supportive of deploying this adjudicatory body within the Ministry
ofl Lands as it will ensure that the body is facilitated with the technical expertise and staff to

—_—

discharge its mandate.
We make further comments as follows:

1. ADJUDICATION OVER ISSUES ARISING FROM COMPULSORY ACQUISITION

Be Constitution of Kenya under Article 40 (3) (b) (ii) gives power to Parliament to enact
legislation that allows a person who has an interest in property that the State seeks to
cdmpulsorily acquire to have access to a Court of Law. This provision, therefore, envisages
1
such a grievance adjudicated upon by a court of law.

it whoever feels aggrieved by the outcome or process of compulsory acquisition can have

Atcording to Article 162 of the Constitution of Kenya. the System of Courts shall comprise of
The Supreme Court. Court of Appeal. The High Court (and Courts of equal status), and
subordinate courts established under Article 169 of the Constitution. Under Article 169,
subordinate courts are enumerated as: Magistrates courts, Kadhis™ courts, Court martial. and




any other local tribunal as shall be established through an Act of Parliament. The import of
these provisions of the Constitution is, therefore, that a person aggrieved by an act of the State
in regard to compulsory acquisition shall have recourse to a court of law as provided by an Act
of Parliament. The Land Act, which is subject of amendment herein, establishes the Land
Acquisition Tribunal. That is a court of law as per the Constitutional definition. However. the
proposed Land Acquisition Committee falls short of this definition and will not stand the
constitutional test. To remedy this, we propose that a provision be included to designate
the Land Acquisition Committee as a subordinate Court pursuant to Article 169 of the
Constitution of Kenya. Parliament has powers to establish subordinate courts.

Furthermore, Article 23(2) of the Constitution provides that Parliament shall enact legislation
conferring jurisdiction upon subordinate courts to hear and determine applications for redress
of a denial. violation or infringement of, or threat to, a right or fundamental freedom in the Bill
of Rights. This jurisdiction cannot be exercised by a committee as envisaged under the new
Section 133B (7) as this committee is not a subordinate court unless it is so designated as
proposed above. The same goes for Article 47(3) of the Constitution which makes reference to
a court or an independent impartial tribunal.

2. APPOINTMENT OF CHAIRPERSON AND MEMBERS

The question of establishment of tribunals and appointment of tribunal members has been a
subject of litigation before the High Court where the question before court was whether the
executive should be involved in appointing tribunal members. In the case of Qkoiti v Judicial
Service Commission & 2 others; Katiba Institute (Interested Party) (Petition 197 of 2018)
[2021] KEHC 461 (KLR) (Constitutional and Human Rights) (11 March 2021) (Judgment)
the High Court stated as follows:

76. There is no doubt that most of the disputes handled by the local tribunals involve
the executive. As such, the executive has an obvious advantage given that it is the one
responsible with the appointment and removal of the Members. In such circumstances,
the executive ought not to be the appointing authority. Instead, thai duty ought 1o be
undertaken by an independent entity. As said, justice should not only be done, but

should also be seen to be done.

77 It is worth-noting that such a state of affairs where the Executive overreaches and

takes over the mandate of the Judiciary infringes on the independence of the Judiciary.

81... it is clear that the appointment and removal of members of the local tribunals
falling under article 169(1)(d) of the Constitution by the Executive contravenes the
principle of separation of power and is contrary to article 50(1) of the Constitution.
That state of affairs also infringes on the independence of the Judiciary.

We hereby propose. that in order to retain independence as a court of law, the manner of
appointment needs to be as it is currently where the Judicial Service Commission appoints the
Chairperson while the Cabinet Secretary appoints members. This will ensure that the Tribunal
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or Committee is not challenged on the basis of lack of independence and possibly for violation
of the principal of separation of powers.

Besides, the tribunal currently has only two members so the Cabinet Secretary can still appoint
mdre members. We believe that a hybrid appointment system where the JSC appoints the
Chairperson and the CS appoints members ensures balance and also would take account of
other professionals like valuers and surveyors who would be part of the tribunal.

3. QUORUM

In ddition to the above comments on the appointments, we support the increase of membership
in the proposed amendments. We also suggest an inclusion of a clause on quorum for the
la\I' to set the quorum at three members as long as the Chairperson is present. This would

engure expeditious disposal of matters.

4. TRANSITION

We also note that the proposed amendment does not address the question of transition. At the
mament, the Land Acquisition Tribunal is in operation and is hearing and determining disputes
related to compulsory acquisition. We currently have a portfolio of about 18 active cases and

v

mdre are being filed almost weekly. It would be good for continuity and institutional memory
fog the proposed law to provide for a manner of handling the current cases before the tribunal.
wdre its composition or designation to change. We hereby propose that, for a smooth transition,
thé law should deem all the cases pending before the Tribunal as duly filed and the current
mémbers of the Tribunal to transition to the new adjudicatory body until expiry of their terms.
WE hereby propose the inclusion of the following provisions on transition:

[aﬁ The Land Acquisition Committee established under Section 133A shall be the
successor to the Land Acquisition Tribunal established by Section 133A of the Land
Act (now amended) and subject to this Act, all rights, duties, obligations, assets and
liabilities of the Land Acquisition Tribunal existing at the commencement of this
Act shall be automatically and fully transferred to the Land Acquisition Committee
and any reference to the Land Acquisition Tribunal in any contract or document
shall, for all purposes, be deemed to be a reference to the Land Acquisition
Committee established under section 133A.

Preservation of judgements and rulings

() The judgements, rulings or orders made by the Land Acquisition Tribunal
established by Section 133A of the Land Act (now amended) are preserved.

(d The persons who at the commencement of this Act are the Chairperson and
members of the Land Acquisition Tribunal shall become the Chairperson and
members of the Land Acquisition Committee respectively, as the case may be, for
the remainder of their tenure in accordance with their appointment under the
amended Act.

(d) For greater certainty and subject to paragraph (c), such persons shall have and may
exercise and perform all the powers and functions of Chairperson or members of
the Land Acquisition Committee as the case may be, as if they were appointed
under section 133A.




We thank you for the opportunity to present these comments and suggestions and look forward
to engage more with the committee, should need arise.

Respectfully submitted,

DR. NABIL M. ORINA

CHAIRPERSON,

LAND ACQUISITION TRIBUNAL

(ON BEHALF OF THE LAND ACQUISITION TRIBUNAL)
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PREAMBLE

The National Land Commission is a Constitutional Commission established under article 67 of
the Constitution of Kenya 2010. Article 249 of the constitution outlines the objects of
Commissions and Independent offices as to protect the sovereignty of the people, secure the
observance by all State organs of democratic values and principles and to promote
constitutionalism.

One of the key mandates of the National Land Commission is to Manage and Administer public
land on behalf of the National and County Governments, a mandate outlined under article 67 2(a)
and 62 (2&3) of the Constitutional of Kenya.

«In line with this mandate, | hereby expresses the following reservations against the proposed
amendement section 107 of the Land Act No. 6 of 2012 by the proposed Bill which majorly
recommends transfer of valuation for compulsory acquisition function from the Commission to
the Ministry of Lands, Public Works. Housing and Urban Development.

RESERVATIONS AGAINST THE FOLLOWING AMENDMENTS PROPOSED IN
THE LAND LAWS (AMENDMENT) BILL 2023

CLAUSE 107,  CLAUSE 113, CLAUSE 124, CLAUSE 130,

| CLAUSE 108,  CLAUSE 120,  CLAUSE 126 CLAUSE 131,
CLAUSE 110, CLAUSE 121, CLAUSE 127 CLAUSE 133,
| CLAUSE 111, CLAUSE 122, CLAUSE 129 CLAUSE112, |

CLAUSE 112

I propose that the referenced sections of the bill be deleted and retained as they were in the existing
Land Act No. 6 0f2012 for the following reasons; -

1. Clawing back of the gains made through land reforms

Relocating the function of Valuation for compulsory acquisition to the executive under the
Ministry of lands, constitutes a regression that undermines the substantial progress achieved
through land reforms.

The National Land Policy of 2009 recognized challenges arising from the previous land
acquisition processes under the presidency ranging from lack of checks and balances. irregular
acquisitions, political interference and proposed reforms,. including aligning the law on
compulsory land acquisition with new land ownership categories. harmonizing institutional
frameworks. establishing transparent criteria and procedures and empowering the National Land
Commission.
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The NLC's independence and accountability were emphasized in both the National Land Policy
of 2009 and the Constitution, in particular under article 249 of the Constitution 2010. The NLC

of 2012 further solidified its autonomy, requiring it to be accountable to Parliament for its

opefations and mandating ministerial policy directions to be laid before Parliament in writing.

necessary checks and balances have been instituted within the Commission is oversighted by
es including Ethics and Anti-Corruption Commission (EACC), Directorate of Criminal
stigations (DC1), Office of the Auditor General (OAG) as well as regulators of professional
duct such as the Institution of Surveyors of Kenya (ISK) and Valuers Registration Board
B).

Commission therefore is best placed to carry out the process of compulsory Land Acquisition.
2. Contravention of the Constitution

Cle 67(2)(a) of the constitution 2010 mandates the National Land Commission to Manage
ic land on behalf of the National and County Governments. Compulsory land acquisition
[ves conversion ol Land from either Community or Private Land to Public Land on behalf of
National or County Governments. In line with this constitutional mandate, the National Land

Commission, as the custodian and administrator of the converted land, should play a central role
in the conversion process.

ening the executive the responsibility of undertaking the Compulsory Land Acquisition

prodess, directly contradicts the provisions of the Constitution of Kenya 2010.

3. Conflict of interest

bill proposes changes to Section 107(1) of the Land Act No. 6 of 2012 to read "whenever the

nati¢nal or county government is satisfied that it may be necessary to acquire some particular land,

Cabinet Secretary or County Execcutive Committece Member shall submit a request for

acquisition of land to the Cabinet Secretary to acquire the land compulsorily. ",

i the above, it is evident that the executive. through the Cabinet secretary or County Executive
mittee member identifies the land to be acquired. It will therefore not be reasonable for the
> executive, through the Ministry, to determine the value of the land being acquired as this
amount to conflict of interest.

Acq

W

(¢’

In simpler terms, it's not fair for the buyer (executive). to be the one deciding what land to buy.
setting the purchase price, and then paying compulsorily. Additionally. the same buyer happens to
be résponsible for hearing and scttling disputes that arise from the same purchase through the Land

isition Tribunal.

firmly believe that this setup creates a significant conflict of interest. Therefore, we propose

that] the suggested amendment be struck off. Instead, the executive can decide which land to
ﬂccrlirc and allocate the necessary funds for the purchase. Meanwhile, the Commission can




independently determine the fair price through independently undertaking the valuation to ensure
there's a system of checks and balances, maintain integrity. and uphold the principles of good

governance.
4. Valuation Profession

Valuers are professionals who hold degrees in the field of Real Estate/Land Economics from
accredited Universities. The Project Lead Valuers are registered, licenced, gazetted and are
regulated by the Valuers Registration Board (VRB) established under the Valuers Act Cap. 532.
Valuers are also Full Members of the Institution of Surveyors of Kenya (ISK) and are guided by
the laws of the country not limited to, the Land Act No. 6 of 2012, Valuers Act Cap 532, Kenya
Valuation Standards 2021 and the International Valuation Standards 2020.

Reassignment of the valuation responsibilities from the Commission to the Ministry of Lands
lacks a clear basis, as all valuers profess the same skill and competence.

5. Protection of Public Interest

The bill proposes amendment of Section 107(3&4) of the Land Act No. 6 of 2012 to empower the
cabinet secretary to accept or reject any land acquisition request from either the National or County
Government. The question arises, who will safeguard the public interest in a possible scenario
where the current or future government either intentionally or otherwise plans to acquire land
irregularly. In a hypothetical case, the cabinet secretary is likely to oblige to the executive orders
while the investigative agencies, who are also under the executive may turn a blind eye to such
approvals to the detriment of the public.

Article 249 of the Constitution shields the public against such occurrences by outlining the objects
of the commissions and the independent offices: as to protect the sovereignty of the people, secure
the observance by all State organs of democratic values and principles: and promote
constitutionalism. The article further gives independence to the commissions and the holders of
independent offices. to the extent that they are subject only to the Constitution and the law; and
not subject to direction or control by any person or authority.

The National Land Commission, being an independent body that subscribes to article 249 of the
constitution, is better placed to safeguard and advocate for the public's interests in the compulsory
acquisition process.

6. Protection and Support of Independent Commissions

[Laws are made for posterity and not to fit specific circumstances. As such. the National Land
Commission, being a check constitutional institution should enjoy protection. support and backing
by the state in its quest to fulfil its roles to protect the sovereignty of the people. secure the
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obgervance by state organs of democratic values and principles, and to promote constitutionalism

inli
Art

ne with Article 249 (1) of the Constitution.

cle 259 (1) (a-d) of the Constitution promotes the spirit of the constitution and stipulates how

thelconstitution should be interpreted in a manner that promotes its purposes. good governance,

valties and its principles.

In dur view therefore, the government should protect, support and enhance service delivery of

Independent Commissions as opposed to taking away their functions.

Art
pub

7. Contravention of the separation of powers between County Governments and
National Government

cle 67(2)(a) of the Constitution 2010 mandates the National Land Commission to Manage
lic land on behalf of the National and County Governments. Further, article 187(1) of the

constitution prescribes transfer of functions and powers between levels of government.

Thé

question arises, what is the rational in the bill proposed changes to Section 107(1) that the

National Government is to value properties on behalf of the County Government yet the two levels

of dovernment are autonomous?

In
Cab

1y view, since the County Executive Committee members for Lands do not report to the
inet Secretary ministry of lands, the valuation for Compulsory Land Acquisition should be

undertaken by the Commission on behalf of both levels of government, as a neutral constitutional

body.

AS
the

8. Land Value Index and Land Acquisition Tribunal

milar undertaking to transfer compulsory land acquisition function from the Commission to
Ministry of Lands took place in the year 2018/19. As a result of deliberations by the

stakcholders, the Land Value (Amendment) Act 2019 was enacted. The act mandated the Ministry

thro

ugh the Cabinet Secretary of Lands with the following.

a) Establishing a land value index developed for the purposes of compensation. The index
was to be developed six months after commencement of the Act.

b) Establishing the Land Acquisition Tribunal - The tribunal was mandated with hearing and
determining appeals from Commission decisions relating to compulsory land acquisition.
The tribunal was given power to confirm, vary or quash the Commission's decision.
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These 2019 amendments empowered he Ministry with significant responsibilities aimed at
introducing checks, balances, and oversight into the compulsory acquisition process. However, it
is important to highlight that the land value index is yet to be finalized while the Land Acquisition
Tribunal is not yet operational.

In our view, the Ministry of Lands should not be responsible for conducting the acquisition process
and oversighting it. Instead, we propose that they be tasked with finalizing the land value index
and providing essential safeguards as stipulated in the Land Value (Amendment) Act of 2019. It's
our opinion therefore, that the proposed amendment to the law eliminates critical checks and
balances in this process.

9. Political Interference of Acquisition process

[t is my view that if the sections of the bill proposing to cede valuation functions to the ministry
succeeds, the independence of the professional conduct and protection from political interference
cannot be guaranteed since the project initiation, affected persons. assessment of value,
implementation and payment will be undertaken by the executive under the ministry of lands.

In line with these observations, the proposed amendments to Part VIII of Land Act No. 2012 raises
the following questions: -

1. What is the justification of transfer of the Compulsory Land Acquisition function from
National Land Commission to Ministry of Lands? Is the reason so weighty as to warrant
change of law?

2. Who will execute the valuation function at the Ministry of Lands if not registered and
licenced valuers who are also the professionals executing the same mandate at National
LLand Commission?

3. Who will prevent the glaring conflict of interest in the proposed bill whereby the
Presidency determines, approves, values, and provides compensation funds in compulsory
land acquisition of its own projects?

4. Who will safeguard the process of Compulsory Land Acquisition from political
interference if the Presidency. through the CS who is an appointee of the president oversee
the entire acquisition process?

5. Wouldn't there be political interference where the County Executive Committee Member
(CECM) of counties which are not politically aligned with the government of the day are
required to seek approval from the Cabinet Secretary (CS) in charge of Land to undertake
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a County Government project, yet the two levels of government are autonomous? Does
this not contradict the spirit of devolution?

In the past. the role of compulsory land acquisition was bestowed on the Commissioner of
Lands who operated under the Presidency. However, the land acquisition process faced
issues such as irregular acquisitions. lack of independence, overlapping roles, lack of
transparency. and subj ective compensation assessments. The National Land Policy of
2009 recognized these challenges and proposed reforms, including establishing the
National Land Commission, and conferring pre-emptive rights to original landowners.

By adopting the proposed changes to part VIII of The Land Act, 2012, which proposes
reversion of compulsory land acquisition function to the Presidency, wouldn't we be
clawing back these land reforms?

Shouldn't the government protect and enhance the functionality of constitutional
Commissions as opposed to taking away their functions?

When or if the CS in charge of lands intends to acquire land compulsorily, will they write
a request letter to themselves, approve the same, determine the value, proceed to acquire
the land and issue the themselves a certificate of title?

s Faithfully,

Mutua







