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List of Persons Consulted by the PPP Directorate during the year 2020 & 2021 to submit
comments on the draft National Roads Tolt Fund Regulations, 2021

Kenya National Highways Authoriry (KeNHA)
Kenya Rural Roads Authority (KeRRA)
Kenya Urban Roads Authority (KURA)
Kenya Roads Board
Saitoti Torome, CBS: PS State Departrnent of planning
Charles Sunkuli, CBS: pS Devolution
Dr. Nicholas Muraguri, CBS: pS Lands
Prof. Paul Maringa, CBS: pS Infrastructure
Solomon Kitungu, PS Transport

10. Dr.(Eng) Joseph Njoroge : pS State Department for Energy
11' Mr'Charles Hinga Mwaura, CBS : PS State Departnent for Housing & Urban Development
12. Ms. Zeinab Hussein, cBS: State Department for co*ectionar Services
13. The Office of the Attorney General
14. Mahat Somane: Member, public private partnerships committee
15. Eng. Francis Ngokonyo: Member, public private partnerships committee
16. Stephen Mallowah: Member, pubric private partnerships committee
17. Bertha Joseph Dena: Member, public private partnerships committee
18. All Directors General and all Heads of Department, National rreasury
19. CEO, Council of Governors
20. Chairperson, Council of Governors
21. chairperson, senate committee on Roads and Transportation
22- chaiman, Parliamentary committee on Transpor-t, public works and Housing
23. Governor, Kiarnbu County
24. Governor, Machakos County
25. Governor, Muranga County
26. Governor, Nairobi County
27. Governor, Nakuru County
28. Governor, Nyeri County
29. Governor, Uasin Gishu County
30. Governor, Mombasa County
31. Governor, Kitui County
32. World Bank
33. Rift Valley Connect Consortium
34. Norton Rose Fuilbright LLp and walker Kontos Advocates
35. Institute of Certified public Accountants (ICPAK)
36. Institute of Certified public Secretaries (ICS)
37. Motorists Association of Kenya
38. Law Society of Kenya
39. African Institute for Development policy
40. Agency for Cooperation and Research in Development
41. Institute of Economic Affairs
42. Kenya Debt Relief Network
43. Tax Justice Network - Africa Limited
44. Transparency International
45. National Council of persons with Disability
46. Matatu Owners Association
47. Kenya Truck Owners Association
48. Truckers Association of Kenya

I
2.

J.

4.

5.

6.

7.

8.

9.



49. Kenya Transporters Associatton

50. Kenya National Chamber of Commerce

51. National Tax Payers Association

52. Federation of KenYa EmPIoYers

53. Consumers Federation of KenYa

54. Kenya Association of Manufacturers

55. i(atiba lnstitute
56. Fourth Estate

57. Kenya Private Sector Alliance

58. Youth and Govemance KenYa

59. Geoffrey Malombe, National Treasury

60. I(ipkenda & Co Advocates

61. Daniel Mutegi Giti
62. Robert Kariuki (Twitter)

63. Solomon L Sakana (Twitter)

64. George Muga (Twrtter)

65. Njoroge Wachira (Twitter)

66. Peter Kirnani (Twitter)

67. Jarnes Opere (Twitter)
68. Barrack Otieno (Twitter)

69. Mwangi L (Twitter)
70. Murwa Mundu (Twitter)

71. Alexander Sarikas (Twitter)

72. Mc Blax (Twitter)
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COMMENTS ON THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS.2O2l

S/No Regulation Comment Proposal Response from PPP

Directorate

I Reg. 3 The obt'ectives are not clear and are

mixed - up in both Regulation 3 and

Regulation a Q) c

There is need to make a

decision, what arc the

objectives and purpose of the

Fund either by adopting

Regulation 4 (2), which seems

to be more clear and deleting

both the provisions in

Regulations 3 and Regulation

4 (2) and develop clear

objectives, which addresses
why the Fund is desired.

Accepted and amended

2 Res.4 (1) This Regulation should be dedicated
to the establishment of the Fund,

without convoluting it with the manner
the Fund will be budgeted for,

accounting for and reported on. The

Public Finance Management Act,

2Q21 has different sections dealing

with these issues

This Regulation should be re-

casted only to capture the

establishment and the name

of the Fund.

Accepted and amended

3 Reg.a (2) See comments on S/No. 1 under
Regulation 3.

This Regulation should be

harmonized with Regulation 3

and deleted from Regulation 4

Accepted and amended

4 Reg.5 No comment This fine Retained

5. Reg.6 Where reference is made for a

specific source of revenue under an

Act of Parliament, the Speciflc
section which levies or charges this

source should be quoted. Where, it

is not clear source provided for under

an Act of Parliament or any other
existing Regulation, then that source

of monies should be under (i). This is

because legislation cannot be

anticipatory

The sources of monies to this

Fund, should be clear and

quote relevant sections of the

law, which gives power for

those levies/charges

According to

documentation from

KeNHA, the applicable
law for:

(b) fees or charges

imposed on Road Users

accessing Project Roads

with overloaded axles

levied in accordance with

Part lll of the Kenya

Roads (Kenya National

Highways Authority)

Regulations, 2013,

Section 58 of the Traffic

Act and Section 21 of the

East African Community

1



I

,

Vehicle Load Control Act,

2016.
(f) proceeds from levies

on roadside

developments including

road side stations which

form part of the scope of

works for Project Roads,

as well as proceeds from

any access fees and

advertisements along the

Project Roads levied in

accordance with Part llof
the Kenya Roads (Kenya

National Highways

Authority) Regulations,

2013,

6 Reg. 7 (a)

and (b)

These two Regulations are the same

safe for the exclusion in (b).

Therefore it is prefened if (b) is

retained and delete (a) given it will

cause confusion during

implementation.

It is recommended that

Regulation 7 (a) be deleted

and keep Regulation 7 (b)

which is more comprehensive.

Accepted and amended

7 Res. 8 (3)

(0

This is a function of the Administrator

of the Fund. This is not an oversight

function and therefore should be

deleted from this Regulation and

provided for under the functions of

the Officer administering the Fund

The function provided for

under Regulation 8 (3) (0 be

deleted from functions of the

Committee and be provided

for as a function of the

Administrator of the Fund

Accepted and amended

8 Reg.8 (a) It is important to indicate that these

functions arc additional to the

functions under Reg.8 (3)

Regulation 8 (3) and (4)

should be harmonized

Regulation 8(4) is now

Regulation 9(2). 3

additional sub clauses

have been incorporated

for clarity

9 Res.8 (5)

(e)

It is important to indicate that the term

of imprisonment should not exceed

six months. Further unless a
financial offence is defined, this is
vague and will be difficult to

implement.

This Regulation should be

clear that the term of

imprisonment is more than six

months and also define what a

"Financial offence" means in
these Regulations

Now Res 10(1)(e).

Alternative language

proposed which does not

include'financial offence'

10 Res.8 (6) The Administrator of the Fund, this is

a designation and cannot be

recruitment. This is provided for

under Section 2a $) of the Public

Finance Manaqement Act, 2012.

The Officer administering the

Fund should be removed from

this Regulation which requires

competitive recruitment.

Accepted and amended

2
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)

11 Reg.8 (6)

(7)

Boards and Committee arc not

recruited through comPetitive

processes. Therefore this matter be

reviewed.

Therefore Reg. 8, should be

reviewed. ln this regard, other

due diligence framework

should be put in place for

identification of the

independent committee

members including their

minimum qualifications.

An additional due

diligence framework also

incorporated.

12 Reg.9 This Regulation requires officer

administering the Fund to be

recruited through a comPetitive

process. This is not in comPliance

with section 24 (5) of the Public

Finance Management Act, 2012.

The PFM Acl, 2012envisaged

already a serving officer, will

be designated as the

Administrator of the Fund to

manage the wage bill. This

Regulation should be deleted.

Further, the Principal

Secretary/Accounting Officer,

State Department of

lnfrastructure should be

designated the Administrator

of the Fund, since the

mandate of the Fund, in

substance is provision of road

services. The National

Treasury should not

adminlster such a Fund,

where the policy mandate is

with another Ministry /State

Department.

Designation process now

incorporated under Reg

11,

Designation of the PS

lnfrastructure however

has not specified to

provide the CS with the

latitude to designate the

OAF

13 Reg.'10 This Regulation should consolidate

all the functions and responsibilities

of the Administrator under one sub

regulation. Some of the

responsibilities unimplementable and

therefore the responsibilities need to

be moderated. For examPle Reg. 10

(3) (b) (iii) - ensure that there are

held within the Fund, sufficient funds

to meet the quarterly and annual

obligations of the Fund. The

Administrator cannot allocate himsetf

or herself additional resources unless

through the budgetary process.

The Responsibilities

/Functions of the

Administrator be consolidated

and moderated for what is

practically possible, within the

purview of the administrator of

the Fund.

Reg 12 (3) b) iii) has

been deleted

14 Reg.11 This Regulation generally addresses

the question of adequate budgeting

This Regulation should be

simplified to two or three sub-

Now Regulation 13.

3



and provision of adequate resources

to meet the Fund obligations.

However, the way it is constructed it

does not address the budget

calendar of Government. Towards

this end, it should be simplified to
provide for the manner of preparation

of annual budgets and the annual

budget revision/supplementary
framework.

regulation, which are clear

and concise to address the

following:-

a. Annual budget of the Fund

b. Annualwork programme of
the Fund;

c. Budget revision framework
in year

Regulation 13 (a)

simplified.

Regulation 13(b) makes

reference to Part lll of the

Act which addresses the

GoK Budget process

15 Reg.12 The recruitment of Secretariat staff

including the Head of Secretariat,

should be responsibility of the

Committee in consultation with the

Public Service Commission, and not

the Administrator. This is a good

governance practice.

This Regulation should be

revised to provide for the

Committee to recruit staff in
consultation with the Public

Service commission

Recruitment of staff

appears under Reg 12

(e) now. Since

appointment of staff
appears more

administrative, this has

been retained at the HR

management level. fhe
OAF will furnish

recommendations to the

Committee for final

approval.
'16 Reg.13 This is fine. This is fine Retained

17 Reg. 14 This Regulation refers to detailed

documentation in Regulation 14.

This reference needs cross checking

given this is Regulation

14. ln addition, it is not clear whether

these requirements are additional to

the Public Finance Management Act,

2012 and its Regulations

requirements or the PFM Ac|,2012
does not apply.

It is important for this

Regulation, to clearly state,

that these requirements are

additional to the requirements
under the Public Finance

Management 4ct,2012 and its

Regulations.

Accepted and

incorporated including

reference to the PFMA

under the new Reg '17

18 Reg.15 It is not clear, that this Regulation is

trying to address. Given, that
payments are contractual obligations

between the Fund and third parties.

This should be done through

conhactual obligations between the

two parties and not in the

Regulations.

This Regulation should be

reviewed to provide for

contractual obligations by both

parties, which shall be

provided in the contract
document.

This refers to the new
Reg.18 'right to question

and withhold payment'. lt

is required to conform to
the provisions of the

PFMA, which is now one

of the requirements
under the new Reg '17,

referenced in Req 18

19 Reg.16 This should be provided for in the

contract between the Fund and third

parties and not in the Regulations.

This is important because third

This should be provided for

under the contracts between

the Fund and third parties.

New Reg 19. lt is

important that the

opening of accounts
(pursuant to Section 28

4



parties, will not be bound by the

Regulations but the contracts they

sign between themselves and the

Fund.

of the PFMA) and the

pari passu ranking of

liabilities is incorporated

into the Regulations

20 Res. 17 (2) It is not clear what this sub+egulation

is trying to address. This will cause

confusion in law and should be

deleted.

Delete Reg.17 (2) because it

serves no purpose in law
Retained since it requires

the OAF to observe the

budget process under

Part lll of the PFM

21 Reg.'18 This is fine This is fine Retained

22 Reg.19 It is not clear what this Regulation

intends to address except creating

legal obligations to the Administrator

of the Fund, which he/she has no

authority over, such as allocation of
adequate budget. It is an un-

implementable Regulation

This Regulation should be

deleted and mechanism be

provided under the

Regulation, which relates to

budget approval process of

the Fund and how deficits

shall be addressed during the

supplementary or revision of

the budqet of the Fund.

Now Reg. 22. Retained

for fund management
purposes. The concept of
'Declaration and Use of
Surplus Funds' also

exists in similar funds eg

the Road Annuity Fund.

23 Reg. 20 This is fine This is fine Retained

24 Reg.21 This is fine This is fine Retained

25 Reg.22 This Regulation relates to the duties

of the officer administering the Fund

and should be consolidated together

with Regulation 10 which is dealing

with functions of the Fund

Administrator.

Merge this Regulation with

Regulation 10.

Now Reg.25. Retained

as an independent
requirement since it

relates to a Constitutional

responsibility (Access to

lnformation)

26 Reg.23 This is fine This is fine Retained

27 Reg.2a (1) This is fine This is fine Retained

28 Reg.2a (2) This sub-regulation deals with the

budget preparation, approval and

revision process. Therefore, the sub-

regulation should be merged and

consolidated with all the provisions

relating to budget approval process

of the Fund

All Regulations and sub-

regulations relating to budget

approval process should be

consolidated and provided for

under one Regulation, for

ease of implementation and

reduce confusion throughout

the Regulations.

This is a performance

report as opposed to a

budget preparation

report. The content has

therefore been retained

29 Reg. 25 This is flne This is fine Retained

30 Reg.26 This is not in compliance with the

PFM Act, 2012 which states that the

This Regulation should be

aliqned with the provisions of

The Regulation complies

with Section 24(8) of the

5



t

Fund shall lapse, beyond which both

Cabinet and Parliament aPProval

should be sought for its continued

existence,

the Public Finance

Management Act,2012 and its

Regulation

Act, which allows the CS

to wind up a Fund with

the approval of the

National Assembly. Reg

207 of the Regulations

inter alia provides that

where the lifespan of a

Fund lapses the CS lnay
commence the protess

of winding up if it is

determined that the FUnd

has completed the
objectives for which it

was set up, The wordlng

has therefore bsen
retained

31 Reo.27 This is fine This is fine Retained

32 Reg.28 This is fine, given all public funds are

deemed to be under PFM Act, under

Second Schedule Section 9.

This is fine Retained

)(

,(..)
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