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accountability by virtue of the
responsibility conferred by Section
3 of the parent statute i.e the
PFMA

World Bank

Purpose of the NTEF:

We understand that the only purpose

of the NTF to make the availability
payments under the Project
Agreements and no other “other
exceptional payments” such as

Political Risk and Early Termination

Events. This is a positive feature
that must be preserved (and applied
to all potential exceptional
payments) as the NTF is not an
appropriate source of large one-off
payments. This must be explicitly
clarified in the regulations.

GoK has clarified these
Comments

This is correct and the restrictive
scope of the Regulations has been
preserved under Regulation 7,
which  specifically  excludes
Compensation for Political Events
and termination Payments from the
payments regime.

In addition, the eligibility, payment
and oversight provisions for
disbursements from the Fund under
Regulations 13,14 and 15 ringfence
this position.

Section 24(7) of the PFM Act
solidifies this position by providing
that the administrator of a public
fund shall ensure money held in a
fund is spent only for the purpose
for which the Fund is established.

None

None
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What is the Effective Date of this
regulation and when will the Officer
start preparing the projections for
shortfall/surplus?

Comment clarified.

Section 205 of the PFMA provides
that regulations made under the
Act shall take effect on the day
after the date on which both
Houses approved them or, if a
later date is specified in the
regulations, on that later date.

None

None

Objectives and Purposes:

refers to providing investors and
financiers visibility and structure in
participation process — Does this
contemplate providing role for
investors and financiers to
participate in the Fund?

The context is that a dedicated fund
pool provides transparency, which
in turn drives comfort for investors
about the availability of resources
for the Government to consistently
meet its end of the bargain. This is
particularly crucial given
historicity in Kenya with regard to
road construction contracts, which
have witnessed varying levels of
pending bills, a phenomenon that
does not induce confidence about
repayment  ability, effectively
constraining lender risk appetite for
exposure  to  such  project
development models.
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Kipkenda & Co.
Advocates

Off Riverside Drive
P.O Box 56832-00200
Nairobi.

Info:
info@kipkenda.co.ke

Clarity on the Place of the Public
Roads Toll (Public Roads Toll
Fund) Rules, 1986.

The Public Roads Toll Act Cap. 407
of the Laws of Kenya has subsidiary
legislation known as the Public
Roads Toll (Public Roads Toll
Fund) Rules, 1986 established vide
legal notice number 307 of 1986 A
reading of the Rules shows the
existence of a Public Roads Toll
Fund and an officer administering
the fund. The Public Roads Toll
Fund was established under section
7 of the Public Roads Toll Act cap.
407.We, however, note that the said
section 7 was deleted by Act No. 2
of 2007 Fifth Schedule (Kenya
Roads Act, 2007). Although Section
7 of the Public Roads Toll Act Cap
407 was deleted, the subsidiary
legislation under the Act continue to
be in force. This is in accordance
with Section 24 of the
Interpretations and General
Provisions Act, Cap 2 which
provides as follows:

"Where an Act or part of an Act is
repealed, subsidiary/ legislation
issued under or made in virtue
thereof shall, unless a contrary

Comments are incorporated as
recommended.

Introduce a new
Reg 26 titled
‘Repeal and
Transition’

Repeal and Transition
"26. The Public Roads
Toll (Public Roads Toll
Fund) Rules, 1986
under the Public Roads
Toll Act, Cap 407 of the
Laws of Kenya is
hereby repealed.
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Regulation 5 of the proposed
regulations provide that Road Tolls
shall be set 1n accordance with the
Public Roads Toll Act, Cap 407 of
the Laws of Kenya. This further
buttresses the need to harmomse
both legislations on the 1ssue of Toll
Fund. There 1s need for clanty that
the 1986 rules have been repealed.
In that regard, we propose the
addition of Regulation 26 to the
draft which we proceed to word as
follows:

Repeal and Transition

"26. The Public Roads Toll (Public
Roads Toll Fund) Rules, 1986 under
the Public Roads Toll Act, Cap 407
of the Laws of Kenya is hereby
repealed.
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Should the National Treasury decide
to reject the ring-fencing approach,
ratios should be even higher than the
levels indicated above (1.35x and
1.45x) to address the uncertainty
associated with the amalgamation of
several projects cash flows.

Further, utilisation of Project
Surpluses should be based on long-
term cash projected coverage ratio
(akin to a “Project Life Coverage
Rati0” as can be seen 1n a project
financing) that includes toll
collections versus projected future
Service Payments.

The ratio specified in sections
11(1)(a) and (c) should be revised
accordingly.
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disbursements in such form as the
National Treasury may direct; and
(b) a statement of arrears of
revenue. (3) Not later than three
months after the end of the
financial year, the receiver of
revenue for the national
government shall— (a) submit the
accounts to the Auditor-General
and a copy to the National
Treasury, Controller of Budget
and the Commission on Revenue
Allocation; and (b) publish and
publicise the financial
statements.
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- Projects Agreements refers to PPP

road projects and Project Roads
refers to all roads declared as toll
roads by the Cabinet Secretary
responsible for roads. In that case
which is "Project Agreements for
Project Roads."

payment
obligations arising
from Project
Agreements ONLY

for Project _zou%_l

Reg 4(2)

i) executed Project
Agreements; or

ii) executed any other
Roads Toll Agreement,

shall be met.” Commented [NW1]: Toll Roads it appears, are not limited
| to Project Roads. Tolls are applicable to all roads declared as

ﬁ toll roads under the PRT

Institute of Certified
Public Accountants
(ICPAK)

New Regulation: Toll Road
Project Risks

The main risks facing toll road
projects include preconstruction,
construction, traffic, revenue,
currency, political, and financial.
These risks must all be addressed in
a manner satisfactory to debt and
equity investors to make investment
attractive for committing funds to
toll road projects.
Recommendation: The regulation
should include a clause on toll road
project risk management.

Proposal not accepted

Project Risk
management
formulae are
negotiated concepts
and agreed
outcomes are
covered under
specific Project
Agreements.
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World Bank

Allocation of Funds: The current
drafting of the regulation does not
provide indication as to whether or
not the fund will serve projects on a
pooled “pari-passu” basis, or by
treating projects separately through
segregated accounts. A clear
statement of principle (including
security and ranking) along these
lines as well as a well-defined cash
waterfall may be useful to clarify
the payment mechanics of the NTF.
We note that the documentation
makes indications of accounts and
sub-accounts (which would indicate
that separate allocations will be
available for certain

projects). However, for the
avoidance of doubt, more clarity on
this aspect is advisable.

GokK position deferred to
Dr.Ronch
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Projected Surplus - We understand
that the GoK wants to have the
ability to sweep a portion of the
excess cash of the NTF. While we
fully appreciate the rationale, such
mechanism should be carefully
conternplated to avoid impacting the
financial robustness of the NTF
This should be seen as a source of
funds for the GOK only n very
extreme and robust circumstances.
For example, the release of funds
should take place only if: i) the
Projected Fund Ratio is very high
(1.e. the 1 10x tnigger 1s quite low);
and i) the NTF is fully-funded on a
stand-alone basis with toll
collections only, without any
previous or future exogenous
government injections of funding.
Keep in mind that Service Payments
will be impacted by traffic flows as
well as foreign exchange
fluctuations, so we would
recommend a much more
conservative threshold 1n all cases.
1. In our view, the release of
funds should be allowed based on
two fundamental criteria:
long-term cash
projected coverage

GoK position deferred to Dr.
Ronoh
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the 1 05x level which triggers a
projected shortfall 1s quite low
considering the uncertainties around
the service payments and toll
revenues of the Projects (1.e. number
of projects, level of tariffs during
the life of the projects, level of
traffic, FX risk, inflation etc). Given
the degree of traffic and
macroeconomic variables that are
included 1n the payment formulas,
we would recommend a much more
robust level to trigger the projected
shortfall procedures.
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could interrupt the smooth flow of
funds when due.

What is the projection period for
calculating the Projected Fund
Ratio? Are Projected
Shortfall/Surplus calculated for 12
rolling months? Definition to state
this clearly.

Officer to satisfy itself that each
payment instruction submitted is
“eligible” — The invoices should
have already been
agreed/reviewed/approved at the
underlying Project Agreement level
(for example 29.3.1 and 29.3.2
clarifies this). What is the need for
additional ‘eligibility’ criteria check
at the Fund level?
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Geoffrey Koech
National TaxPayer
Association

Pioneer Building Room
308

Oginga Odinga Street
P.O. Box 204- 40123
Kisumu
+254100176341

Disbursement from the fund.

To enhance accountability, we are
of the opinion that the input of the
Controller of budget should be
factored in when it comes to the
disbursement of the funds. The
Administrator should also require
the approval of the COG committee
on transport on County Roads that
have benefitted through the PPP
agreements.

Proposal not accepted.

In addition, the enhanced
accountability requirement is
adequately prescribed in Section
82 of the PFMA, which inter alia,
requires annual receivers of
revenue, not later than 3 months
after the end of the financial year,
to (a) submit the accounts to the
Auditor-General with a copy to the
National Treasury, Controller of
Budget and the Commission on
Revenue Allocation; and (b)
publish and publicize the financial
statements.

There are
accountability
mechanisms under
Regulations 13 and
14 to ensure
eligibility of
disbursements
under the fund. In
any event,
disbursements
principles are
governed by
Project Agreements
and introducing
input of the
Controller of
Budget would
amount to
introducing
administrative
bureaucracies.

None
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(ii1) The Regulations should clarify
that all Service Payments (i.e.
payments to be made under all
Project Agreements) shall be made
on a pari passu basis (i.e. the
available funds to be allocated
between all Service Providers pro
rata to the amount of the Service
Payment due and payable to each
such Service Provider); and

(iv) Further, the quarterly
periods/payment dates should be the
same under each Project
Agreement. Otherwise, there could
be some inherent subordination on a
quarterly basis if multiple projects
are grouped together.
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Projected Shortfall threshold2 by the
start of the operation period of the
Project (and of each subsequent
project). It would be desirable for
the schedule of such initial build-up
to be documented as part of the
Regulations so as to provide
appropriate visibility to the relevant
stakeholders.
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Authority have been met from the
Fund” should be clarified.

Other sources of funding -
Regulation 6(g)

The other sources of funding
mentioned in this section should be
specified, especially in light of the
need to address the initial funding
requirements of the Fund

Proposal not accepted.

Specifying sources
of funding is self
limiting to the
Cabinet Secretary’s
discretion to source
for other resources
for the benefit of
the fund
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the object and purpose for which the
Fund is established.

The Consortium proposes an
additional limb in 2nd rank covering
other payments which may become
due under the Project Agreement(s)
and which in our opinion should
also be payable from the Fund. The
Consortium further notes with
respect to the last limb 4) that it is
not clear what qualifies as “eligible
expenditure” in pursuance of the
object of the Fund. This term should
therefore be clearly defined.
Additionally, it should be clarified
that the payment from the Fund can
be made to finance such “eligible
expenditure” only to the extent that
(i) there is a Projected Surplus and
(ii) such payment does not exceed
the amount of the available
Projected Surplus.

money from other
sources.
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Payment accounts -
Regulation14(b)

Under this section, payments can be
made only to the bank account
indicated in the Project Agreement.
We note that in circumstances of
enforcement, the Lenders will have
the right to direct the Contracting
Authority to make payments to a
different bank account for the
benefit of the Lenders under the
Lenders’ Direct Agreement. This
provision should be clarified to
provide that payments to accounts
specified in the LDA are also
permitted, as otherwise it would cut
across the rights of the Lenders (and
give rise to concerns on their part).

GoK position on this preposal
deferred to Dr. Ronoh




JuduRZeUEIA]
saplqery
Juddunuo)

pue [edsiy]
9A1I3JJ3 Jo Jraids
3y} sa.anyded puny
3y} Surtdgsurwpe
12130

Yy 03 yudwied

Jo Kyqude
Sunoalqns

pue sanrqer|
juadunuod

Jo Juswddeuew
3y} uo uonedijqo
A10inye)s e st aaay .

[esodoxd
s1y3 3dad9% jou saop Jj09

ayy Aq yuardioar juswiked puswied
3o Aqi3iye 2y 03 30adsar

I UOTBISPISUOD I2U1INJ OU 3q
PInOYs 21213 ‘pun, 3y 03 uonINHSUI
Juswded e panrwqns sey Ajuoyiny
3unoenuo) oy 20uQ JusweaIfy
303(014 3y Jo suorsiaoid jueaajar
31 y31m 20uBpI0ode Ul (3radxyg
juapuadapuj a1 Jo soue)sisse

ay pim) Auoyiny Sunoenuo)
a1 AQ paynIad pue pamaraal

2Ie SI0I0AUI [[& "2°1 :a1npasold
juowiked  onewoine,; arour
©100dX3 p[nom wnniosuo)) ay |,

‘(. S1uawasingsip puadsns

03 1omod,, ay pue jusrdioar
Juawed oy Jo Aypiqidis,,

Jo uoneroaidde ¢ uonejuswnoop
Iadoud,, 103 Juswaamnbar

'2'1) apew 3q 03 Juewked iy

Jo  Annqrdia,, a3 jo uoneroaidde
Y3 Ul UOHIVSIP JO 22139p UIRIAD ®
SBY pun,j oy SULSIUIWPY 1391130
31 JeY} $2}0U WINLIOSUOY) Y],

ST pue (e)p1 ‘G)(1)E1

uone[N33y — uonEIUIWNIOP
tadoad pue uononysur JuswAey




Officer Administering the Fund, and
therefore no possibility to suspend
or delay the disbursements.

In order to avoid any potential
discussion on whether a payment
instruction is sufficiently
detailed/explanatory, a payment
instruction form could be attached
to the Regulations and be used by
all Contracting Authorities for the
purpose of any payment to the
Service Provider.
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Bank to hold the Fund’s bank
account(s) — Regulation 16
Regulation 16 provides that the
Fund will be held in a bank account
with a bank approved under the
Public Finance Management Act. It
is suggested that the Fund be held
with the Central Bank as it seems to
be the practice for most national
road funds seen in other parts of the
world that the accounts are sitting
within the Central Bank.




‘suolje[ngdayy
3y} Aq pataA0d
3q 0} papuajur

dre sjudwled
Jeym uo e
apiao.ad 03 yyeapaa
03 Padu ST 1Y |,

srdurrd
ur jesodoad ay3 s3dadoe 3j05)

(A1) A3111qeansuy ue Suimoljoy
doueINsuI-J[as St AIoyiny

3y} xaym pred shsuour (111) ‘me wr
saguey) 10 suoneLe 10] sjuswked
(11) tsksuow yuang uonesuadwioy) (1)
:a]dwrexa 103 ‘19p1a01g 201A108 Yy
03 anp sjuowiked rejnJax ayy snoqe
pue 12A0 Qyuoyny Funoenuo)

3y jo suonediqo juswiAed
[ENJOBIIUOD 1210 JO 19quinu

€ 19109 Aew Juswiaaidy josfoig
[eo1d4; e ‘syuswiheq uoneuruns
PUE SJUSAY [BOI[O] WO

SPISY " S1uauwaa1dy 109(o1q woyy
Buistie sani[iqer] Jua8unuos,, 19400
1[1m pung auy woiy sasnjdins jeyy
sawnsse (¢)g[ uonengoy searaym
‘.SuonedIqo pajoenuos,, Juroaos
puny a1 03 A[ssardxs siejax
(®)(1)€1 uonendayy ‘suonendoy
a1 Aq pa13A00 2q 03 papuaul

ale syjuawAed jeym 03 se Ajurepasun
SWIOS [[S ST 2134} J9AIMOY ‘I19PIAOI]
91AI3G © 03 anp Fulaq Se Ayuoyny
Zunoenuo)) e Aq paynieo juswked
WO PIPN[IX3 a1k SJUSWAR ]
UOHEBUILLID |, (q) PUB SJUAT [BO1I[O
105 uonesuadwiod (e) jeys aj0u op
(€)81 uonem3ay pue

(e)(Der uonenSay ‘(puny ayy
o jo syudwfeq) (), uonemsayy

193014 ddd
NEA-NINYEN-1qOITEN
9} UO SI3SIAPY [eFa]
S Japua se Aroedeo
oy uf ‘sojuoyf
PYep pue 11
31qIn ] 3soyuoLIoN




indemnity payments, etc. These are
neither Political Events nor
Termination Payments (so are not
expressly excluded, and they are
also “contracted obligations” of a
sort, but they are also contingent
liabilities). We note that the Public
Finance Management (Roads
Annuity Fund) Regulations, 2015
(the Road Annuity Fund
Regulations) appeared to take a
restrictive approach, with the intent
that that fund would cover only
annuity payments and not other
payments. If the intention is that the
Fund should only cover similar,
regularly contracted payments (e.g.
availability payments) rather than
contingent liabilities, then this
should be made clear.
Recommendation: Wording to be
reconsidered for clarity
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would be KES 500 Million (approx
USDS5 Milhon) for the 2014/2015
financial year when the Road
Annuity Regulations came into
force

Recommendation: Greater clanty
should be provided as to the level of
government appropriations expected
to be made in the early years of the
Fund’s operation. It may also be
appropriate for an initial capital of a
fixed amount to be appropriated by
Parliament to the Fund.
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and further provides a hist of
supporting documentation which
should accompany the application
for payment out of the Fund.
Further, we believe that the
statement 1n Regulation 14(c)
should be a stand-alone obligation
on the Officer Administering the
Fund to ensure that the payment
processes take place within the
required period; whereas at the
moment it 1s subject to the opening
wording which appears to be a
weaker obligation on the Officer to
“satisfy itself” about the payment
processes. Compare Regulation
21(c) of the Road Annuity Fund
Regulations which 1s clearer.
Recommendation: We recommend
that there be a format prescribed by
the Officer Administering the Fund
in respect of a payment instruction
and the setting out in the
Regulations of a list of the
supporting documentation thereto (Of
any) to be submitted by a
Contracting Authority.

The obligation of the Officer
Admimistering the Fund in
Regulation 14(c) to ensure payments
are made should be made clearer
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Bertha Dena

Regulation 18(3) Page 6:
Declaration and use of surplus
fund:

The regulation states that surplus
fund application will include
payment towards Any sovereign
debt contracted toward development
of road projects in Kenya . This
means the fund will be applied to
even roads, not under toll regime
which seems to contradict the
justification

statement for tolling that excludes
development of roads as one way to
apply the toll funds -

See section Se of the "Regulatory
Impact Statement on the Draft
Public Finance
Management(NTF)Regulation
2020" that states;

Furthermore, the Fund is open only
to maintenance and rehabilitation
works, not the development of new
road infrastructure). Please clarify
this part of the regulation

GoK agrees with the comments
of the stakeholder

There is need to
redraft regulation
18 (3) to limit
payment of surplus
funds to Toll
Roads. {Position
clarified, there’s
need to redrafi)
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Institute of Certified
Public Accountants of
Kenya (ICPAK)

Regulation 7: Payments Out of
the Fund

Regulations under 7(a) recognises
Compensation for Political Events
as part of the eligible expenditure by
the officer administering the fund.
However, political risks must be
well analysed and proper mitigation
measures put in place.
Recommendation: Amend by
deleting 7(a) as follows:
7(a)Payments certified by a
Contracting Authority as being due
to a Service Provider or a Toll
Operator under a Project Agreement
and in accordance with these
Regulations, excluding:
Compensation for Political
Events’

Paying for political events from toll
funds might lead to wastage of the
collected funds at the expense of its
core mandate.

The regulations should be rigid not
to allow political interference. Toll
fund must be de linked from all
political events.

GoK pesition on this proposal
shall be aligned to the ones
immediately above.
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Regulation 18: Declaration and
Use of Surplus Funds

It is very risky to declare existence
of a surplus based on projections as
described in Regulation 18(1). It
gets worse when such projected
surplus is expended or utilized as
described in regulation 18(2) & (3)
Recommendation: Project surplus
should only be declared
retrospectively

This will ensure that such
declaration is based on a surplus that
has been realized .Retrospective
declaration of project surplus will
safeguard the funds and will avoid a
situation where the proposed
National Toll Fund gets financially
distressed

GoK position on this proposal
deferved to Dr. Ronob
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Uasin Gishu County

Regulation 7 Should read;

7. Payments out of the Fund shall
comprise of the following;

a) Payments certified by a
contracting authority as being due to
a service provider of a Toll operator
under a Project Agreement and in
accordance with these Regulations
being;

a. The approved annual operating
budget of the Fund.

b. Any other eligible expenditure
incurred in pursuance of the object
and purpose for which the Fund 1s
established and excluding;

a. Compensation for political events.
b. Termination payments.

GoK accepts this proposal

The proposed
drafting language
is express on
sources of payment
out of the fund.
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the Officer Administering the Fund
who can delegate some of his
functions to a designated entity. We
would need to better understand this
delegation.

Functions and powers of the
Oversight Committee:

a. What does the ‘review and
approve the annual work
programme mean? Per 4.2
objectives and purpose, the Fund
provides a dedicated public fund to
meet Government’s payment
obligations arising from Project
Agreements. Considering that the
payment obligations under the
Project Agreement should have been
already entered, what is the role of
‘approval’ function?

b. What is the timeline/process for
approving requests for budgetary

GoK response on this proposal
deferred to Dr. Ronoh
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We note that the Regulationl1
provides for the monitoring of
Projected Shortfall by the Officer
Administering the Fund. It is also
important to have clarity on the
process related to the obligations of
the GoK to compensate for
Projected Shortfalls once identified.
What will be the administrative
process to enable the transfer of
cash? Would it be possible to
consider that the introduction of the
obligation for the GoK to top up the
NTF within [X] days following
notification by the Officer
Administering? Is there an
extraordinary process in case of an
unexpected cash shortfall? Clarity
is needed here as this is a key
creditworthiness consideration.
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clause 25, but it may be worth
reiterating

Oversight Committee:

Only the Principal Secretary (‘for
the time being’) has almost all the
responsibilities. When will the roles
for the committee be distributed?

GoK has clarified these
comments

The Oversight
Committee has a
collective
responsibility
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(application of PPPs is a nascent
concept in Kenya which requires
more research into how to
customize international best
practices into the local context and
also innovative financing of the
same locally) in Kenya and Council
of Governors. The projects to be
undertaken will involve some
function or jurisdiction under
counties and as such, they should be
brought on board to ensure more
stakeholders are on board, ensure
they understand the financing
regimes of PPPs and make these
entities to appreciate and factor the
concept in their future
developments.
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incentives and avenues for enhanced

private sector lead in the tolling
programme. There must be tradeoffs
between transparency,
accountability and competitiveness
on one hand and flexibility and
innovativeness of the private sector
on the other hand in successfully
implementing such a programme.
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a) Principal Secretary for
Transport and Infrastructure;

b) Principal Secretary for
Maritime and Shipping Affairs;

c) Principal Secretary for
Public Works, and

d) Principal Secretary for
Housing and Urban Development
From the above foregoing, it 1s
important to note that there 1s NO
Principal Secretary for roads The
Principal Secretary for Transport
and Infrastructure deals with matters
relating to all the means of transport
in Kenya. It 1s therefore our
considered opinion that having a
Principal Secretary for the time
being responsible for matters
relating to roads and the Principal
Secretary for the time being
responsible for matters relating to
transport as members of the
oversight committee is just but
unnecessary duplicity of roles as the
State Department for Transport has
only one Principal Secretary
Having the Principal Secretary for
Transport in the Oversight
Commuttee should suffice as their
function within the Commuttee
established under Regulation 8 of
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Geoffrey Koech
National TaxPayers
Association

Pioneer Building Room
308

Oginga Odinga Street
P.O. Box 204- 40123
Kisumu.
+254100176341

The composition of the
Committee.

As per the provisions of Regulation
8, the membership of the committee
is strictly made up of the executive,
this is against the spirit of inclusion
and this will lock other players in
the industry. As representatives of
the taxpayers we propose the
inclusion of representatives from the
Council of Governors, Auditor
General, the road users association,
be it matatu operators association,
truck owners association or COFEK
representative. This will ensure
inclusion in the management and
administration of the fund.

GoK does not accept this
proposal

The Oversight
Committee is
adequately
represented.
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resolution should be spelt out in the
regulations.
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assumptions to be used both to
produce traffic and revenue
forecasts as well as to forecast
future Service Payments
(specifically as regards foreign
exchange and inflation
assumptions)

We note that under section 10(1)(f)
the Independent Expert 1s required
to consult with the Contracting
Authorty in preparing the
projections, but not with the Service
Providers. We think

such projections should be prepared
in consultation with the Service
Providers 1n a transparent manner to
ensure that their views are also
taken into account and the
projections are more accurate. Upon
approval by the Oversight
Commuttee, all final projections
should be sent to each Contracting
Authornity and each Service
Provider.
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NortonRose Fulbright
LLP and Walker
Kontos, In their
capacity as Lender’s
Legal Advisers on the
Nairobi-Nakuru-Mau
PPP Project

Regulation 8(2) (Oversight
Committee)

We note that the proposed ex-officio
members of the Oversight
Committee (i.e. a representative of
each Contracting Authority involved
in a Project Road and a
representative of the PPP Unit) are
already represented through the
principal secretaries of the various
line ministries.

Instead of the proposed ex-officio
members, and for purposes of better
oversight and management of the
Fund, the Oversight Committee
should be broadened to include
representatives from the relevant
industry practitioners or
professional bodies (i.e. engineers,
accountants and/or lawyers). This is
indeed the case under the Road
Annuity Regulations
Recommendation: Oversight
Committee should, for better
oversight and management, be
expanded to include representatives

proposal

GoK does not accept this

Oversight
Committee is
adequately
represented
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Regulation 9 (Officer
Administering the Fund)

Unlike the Officer Administering
the Fund under the Road Annuity
Regulations (who is the Principal
Secretary for the time being
responsible for matters related to
roads), we note that the officer
administering the Fund, for
purposes of the Regulations is an
appointee of the Cabinet Secretary.
As such, there in need to ensure that
a suitable person possessing the
necessary qualifications and
technical skills is appointed to
administer the Fund (rather than
merely a political appointee).
Recommendation: We recommend
the setting out of minimum
qualification (i.e. academic and
technical requirements)
requirements for a person to be
appointed as the Officer
Administering the Fund to ensure
professional and good management

of the Fund.

GoK accepts this proposal to the
extent that the criteria for
appointment of the Officer
Administering the Fund should
be set out in the regulations

Setting out the
criteria for
appointment of the
Officer
Administering the
Fund will ensure
transparency and
competitiveness in
appointment
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to the project inflow and outflows of
the Fund, the Projected Fund Ratio
and statement on the Projected
Shortfalls, we recommend that the
Officer Adminustering the Fund be
further obligated to publish either on
the Minustry’s website, the Kenya
Gazette and/or 2 newspapers of
national circulation, quarterly
reports of the projected Inflows and
Outflows from the Fund, the
Projected Fund Ratio and statement
on the Projected Shortfalls, as well
as balance of the Fund at each
Quarter.
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Institute of Certified
Public Accountants of
Kenya (ICPAK)

Regulation 8: Oversight
Committee
This is a finance and money
collection law. It 1s also geared to
PPP, but the private sector is not
represented in the Committee.In line
with corporate governance
principles of oversight, there 15 need
for the oversight committee to have
representation from outside the
govemment
Recommendation: Amend the
Regulations to include the
following.

The commuittee members to be
capped at nine (9) members;
i Broaden representation to
include private sector
Amend therefore by adding 8(1)(f)
Four other persons representing the
following institutions:

Institution of Engineers of
Kenya
in. Institute of Certified
Public Accountants of Kenya
1ii. Kenya Private Sector
Alliance
v, Private Sector entity in the
roads subsector

GoK does not accept this
proposal.

Oversight
Committee is
adequately
represented.
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Regulation 9: Officer
Administering the Fund
Appointment of officer
administering the fund.

The regulation provides that the
“Cabinet Secretary will appoint an
officer to administer the Fund”
There is need for guidance on the
“how” of appointment of the officer
administering the Fund need to be
provided to allow for fair selection
With oversight measure above, let
this position be treated as CEO of
pseudo government position. Let it
be advertised. Let committee carry
out interviews and nominate 3
names for appointment by the
Cabinet Secretary
Recommendation: Amend
Regulation 9 to read as follows:
Officer Administering the Fund
1.There shall be an Officer
Administering the Fund appointed
by the Cabinet Secretary

2.A person shall qualify to be
appointed as Officer Administering
the Fund under this Regulation if he
or she —

a) is a citizen of Kenya

b) has a degree in business,
finance, accounting or related field

GoK accepts this proposal

This is to ensure
competitiveness in
the selection
process of the
Officer
Administering the
Fund.
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Regulation 10(1) (a) Functions of

Officer Administering the Fund
The Officer administering the Fund
is responsible for the day to day
administration of the Fund.
Supervision shall be carried out by
the Oversight Committee
Recommendation: Delete the
words to supervise. For efficient
administration and accountability

GoK accepts this proposal

For effective checks
and balances, it is
good practice to
distinguish the
administrative
function from the
supervision role.

Regulation 11: Addressing
Shortfalls in the Fund

The provision is an administrative
one and hence ought not to be in
law.

Recommendation: The provision
ought to be deleted. For enhanced
efficient administration and
accountability

GoK does not accept the
proposed deletion

Regulation 11 as
drafted is standard

Uasin Gishu County

Regulation 8: In the oversight
committee, the Council of
Governors should have two (2)
representatives. The Principal
Secretary for Devolution should also
be included in the committee. This
is because the entire purpose of the

GoK does not accept this
position

The Oversight
Committee is
adequately
represented.
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Consumers Federation
of Kenya (COFEK)

In terms of operationalization, the
proposed Toll Fund will only decide
the roads to be tolled based on
credible statistics of traffic and type
of traffic flow, by time, day, month
and from which basis a decision will
be made to what extent toll fees may
be decided.

GoK accepts this proposal

In accordance with
transparency and
accountability
governance
principles, it is
imperative to
disclose the criteria
for selecting Toll
Roads
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Robert Kariuki
bobnkariuki@gmail.com

I find this idea to apply toll on the
specified roads namely JKIA
Expressway, Southern Bypass, Mau
Summit Road alongside others to be
a double burden on road users and
the tax payers.

Already we are paying a hefty road
development levy on the fuel that
our cars use. What then is the basis
for applying a toll fee for us to use
roads built with borrowed money
which our children will pay for? If
it's to punish us, then please go
ahead. It's not as if being a Kenyan
isn't a handicap already.

In addition, the Kenyan government
of this day cannot be trusted to be
accountable with any resources that
it pools

GoK has clarified this comments

Toll is not a tax of
general application
and it is a user fee &
Tolled Roads will
not be subject to
maintenance, repairs
and rehabilitation
under the National
Toll Fund-all these
costs will be bundled
up in the PPP
arrangement and
will be fully catered
for under the Tolling
arrangement




Jjuswa3uelre

3u[[og, 3y Jopun 10J
paia1ed ANy 2q [[Im
pue juswa3uelle
ddd a3 u1 dn
P3[punq 2q [[1m $1S00
asayy Jre-pun Jjo],
[euonEN 9y Iapun
uoneIIqeyal pue
saredar ‘ooueusyurewr
03 103[qns 2q jou

1[!M speoy pajjo],

29 99) 1asn © SI )1 pue
uoneordde jersusd
Jo xeyejousi[jor,

SJUSWIWOD SIY) PIYLIL[d SBY H[Or)

sueAuay] [[e 01 [[iq 9[qeIOAE)

alow e 31 Suniew snyj ‘jang uo

LV A 24} 19M0] se [[am se pajeurwi[a
9IE [911] PUE SPBOI UO SIXE)

JeY} 2InSUa [[1q pres oy Juswa|du
01 3u108 a1e nOA 1 ‘s1y 3s383ns |
'sasn auwioy

19430 SE [[am SE 3003 0) 2U2S0IY UO
AJ21 oym santunumos 3o sjqelsuina
1SOW 31y} P30k Sey YoIym

Aa3] 130y a1 ARy 0S| 9M ‘opeiddn
UE 3SN P[NOD SPLOI INO J1 908) S 19]
UOIyMm Xe) PEOI B DABL 9M SIIAQ|

pue saxe; swes ay) uiyipy -dwnd
943 Je [2ng Jo an1| B sAnq £[uo Ied
Ou)Sau0Y 2q s,19] pue ‘Ysy| / save)
JUSWILIAA0S Y3 3xe) | [any JO a1
K13A% 10} Apuarng ‘xe) A1essaoauun
£q pauspingIano are om sistiojow
se Ajua1mo jeys st jsureSe we | jegm
‘S1103 oYy 1surede sueaw ou Aq we |

L9T

“LSE-01L-pST+ H1oquInN
10eUR[@) 1emm ],
Iakmeg

uowo[og : }00qaoe]
eueyeg
uowo[0S:uIpaYyuIT

9% orpmg

13d0npoig

eueyeg T uowojos§

SNOLLYINOAY|  suonemday ay jo
dHL OL ONI1LAVY UOISIAOL] JuRAd|DY] ANVN
aiasodod

ASNOJSTY MOD

SINAWWNOD

SHOLNIRLINOD




George Muga
mugagow(@gmail.com

Kindly let me know how you
intend to proceed with this and still
maintain road maintenance levy.
Amounts to double dipping or
taxation.

il In countries where road
toll fees are charged there is
corresponding liability on the
collector for damages to the
suspension and tyres of the toll

payer's vehicle caused by poor road.

What is the enforcement of this
component and the time frame for
the collector to remedy this?

GoK has clarified this comments

Toll is not a tax of
general application
and it 1s a user fee &
Tolled Roads will
not be subject to
maintenance, repairs
and rehabilitation
under the National
Toll Fund-all these
costs will be bundled
up in the PPP
arrangement and
will be fully catered
for under the Tolling
arrangement
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arrangement and
will be fully catered
for under the Tolling
arrangement

James Opere
Twitter: @JamesOperel

Paying toll fees on a road where you
sometimes hit potholes breaking the
car, sometimes you spend hours on
traffic, what’s the toll meant to cater
for if not individual interest?

The primary
objective of tolling
is to raise additional
funds directly from
road users it’s not a
tax of general
application.

Barrack Otieno
Twitter: @okushjanam

Unacceptable at all, we cannot pay
Ksh. 18 per litre and pay toll again
let them choose between the two
which one they prefer

The proposed toll
fee is not by any
means a tax of
general application.
It is a user fee.

Mwangil _
Twitter: @mwangimi

We can’t pay both fuel levy and toll
charges

The toll is not a
tax of general
application — it
is a user fee.
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National TaxPayers
Association

Pioneer Building Room
308

Oginga Odinga Street
P.O. Box 204- 40123
Kisumu

AR R

%

Lo 2500 sk el S SN

Toll fees.
The total fees chargeable should be
agreeable annually with the input of
relevant stakeholders.

ey LR e 0T B

GoK takes note of the comment

Saitoti Torome, CBS
Principal Secretary
State Department of
Planning

The existing Fuel Levy Fund should
be reviewed to allow the use of
funds to construct new roads.

This proposal is in order but focus
should be on the draft regulations

The tolling roads should be
identified prior so that those willing
to pay will be made aware early and
those not willing to pay have
alternatives routes for easier
movement.

GoK accepts this proposal

As part of the wider
public participation
exercise, the Tolling
Roads shall be
published early
before use
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implementation The seed capital for
the toll fund will ensure a smooth
take off of the tolling as an
alternative of road funding.




‘Speoy

[1oL Sunuswaydun ur pa10301y
u32q sey A3ojouos; jo asn pue
SJUSUIWOD 33y} PayyLIe]d Sey] o)

B SBY J1 JBY) yIns s)oenuoo oyidads
Ul passaIppe 2q ued S[Ie)ap 1013092
YL 'se01A195 J0j juswiked pue ssury
3o uonezijeuonerado 2an03y35 oty
SOUBYUS 0} SHUBq 119U} PUB ISULDI|
SwAUp suo syl jey; woshs e
03 pax{ul] 2q U3y} ues yorym ‘pajerado
A[eotuonosls eyl syjooq
110} Suijeisut Aq suop aq ues sIy
"2A1303)J2 pue asn 0 Ased SI 3S1919X9
ys papiaoid speor jo juswdojoaap
oW pue ‘sagy 1esn o Aed oouay
‘Speol1 [0} 35N 0) ssauFur[im us9m)aq
uone[a1105  Juons

ale

B Umoys sey
UoIeasal1 asnedaq st sy, suwel oyyen
03 Pea] J0U S0P pue Isn 03 Ases s 11
Te1y yons suones 3ul[joj pajewojne
JO esu ‘suoisstws  jo |oAs| pue
az1s ‘a3e ‘sa[o1yan Aq Pa[aAe) Jue)SIp
aInseaw 03 S0 Jo asn — awwresoid
sy Sunusweidun ur sj500 [enjoe
S 20mpal [[im yoym A3ojouyoa)
3urjo)  padsueape Jo uoneordde
243 Japisuoo pinoys suonengar ayy

m3[a1uep®) tonim
8€0S6TITLYST+ 2L
woo [rew3@)nididanw
‘[rewryg

1awdo[aAa(] ueqi) pue
Suisnoy ‘amjonyselyuy
‘Hodsuel], jo Anstuiy
"I9pea]

[eUOnRWIO)SURI ],
uawageuelA| 103019
[eUOnRUIAU] ‘1a8RUBA
ueqI() 1adxyg (sddd)
sdiysiouieq ajeanig
ANand SIFN ‘VI/VIg
uadxg pea ‘190130
3ursnoy Jedroung
‘1qoareN Jo Ayisioarupn
‘drepipue)) Juswageuey
UeqIn) ur qyd

N 139N Prue(

AANLIMULS ANV WALSAS ONITTOL 'S'ON VAUV OLLVIWAHL

SNOLLY'IND suonenday oy jo
JHL OL ONILIVYQA|  UoISiA0L] 1urAdjay AWVN
aiasodoud

ASNOdSTI MOD

SINAWWOD

SHOLNIRIINOD




toll transponder in the vehicle’s
windscreen, toll recording systems
on the road and a way to enforce and
monitor its application. Studies have
shown that manual tolling leads to
40% diversion from the toll to the
traditional road, hence technological
tolling have a higher success rate
because persons willing to pay tolls
have a high value for their time.
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Institute of Certified
Public Accountants of
Kenya (ICPAK)

Procedures of the Fund:
Regulations 13. 14 and 16
Administration and procedures of the
fund is majorly manual. This is
cumbersome and could provide a
loophole for corruption ensure
efficiency

Recommendation:  Amend  to
introduce  Regulation 14  on
Electronic Tolling

This should read as follows:

The Officer Administering the Fund
shall, establish electronic
mechanisms in the administration
and management of the Fund,
including disbursement out; and
payment into the fund; The model
which will be employed by the Toll
Fund to collect revenue will create
confidence to the users. Otherwise it
may lead to resistance in paying for
the facility.

Advances in electronic tolling
technologies—such as automatic
vehicle identification, which allows
motorists to pay tolls without
stopping— can make toll collection

e e b G e B

GoK has clarified these comments
Administering the

administer the funds
requirements of the

Public Finance
Management Act
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Consortium (the
“Consortium”), acting as
preferred bidder for
Public-Private
Partnership project of
Nairobi-Nakuru-Mau
Summit Highway

| o

Regulation 4(2) (Objects and
Purpose of Fund)

The drafting of this section should be
made consistent with section 7(a)
which provides for exclusions from
permitted payments (ie.
compensation for Political Events
and Termination Payments) to make
clear that not all of the Government’s
payment obligations will be paid
from the Fund (ex, “...a dedicated
public fund from which certain
Government’s obligations... shall be
met”).

GoK position deferred to Dr.
Ronoh

Definition of “Projected Fund
Ratio”

The Consortium notes that unpaid
invoice amounts / unpaid service
payments / those in arrears are not
treated in this definition. We suggest
that such amounts be aggregated in
the required NTF balance and fund
ratios, i.e. the requirement to reserve
for them does not go away by virtue
of time having passed, in which case
the definition of the “Projected Fund

GoK position deferred to Dr.
Ronoh
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NortonRose Fulbright
LLP and Walker
Kontos, In their
capacity as Lender’s
Legal Advisers on the
Nairobi-Nakuru-Mau
PPP Project

e

Regulation 2 (Interpretation)
The term “Fund” as used in the
Regulations has not been defined in

the interpretation section thereunder.

GOK accepts this proposal

Addition of the
definition of the
word ‘Fund’ to mean
the National Tolling

Recommendation: Appropriate Fund
definition to be inserted in the

interpretation section.

L. The term “Gazette” as used | GoK accepts this proposal Deletion of the

in the Regulations has not been used
or referred to in the Regulations.

Recommendation: To be deleted if
not relevant for purposes of the
Regulations,
adopted in accordance with our
recommendations under item 8
below. (recommendation — under
Regulation 10(1)(e) (Functions of
Officer Administering the Fund)

or alternatively, to

definition ¢ Gazette’
at regulation 2

1. The term “Private Party”
has an ambiguity — commas should
be put around the phrase “or all Toll
Operator Authorised ~ Toll
Collector” to make it clear that
Service Providers do not also need to

be authorised toll collects

e

GoK does not accept this proposal

The use of the term
‘or’ signifies
alternatives
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or a portion thereof as a toll road.
Relevant amendment to be made to
ensure that the Fund can still be used
to cover availability payments for a
non-tolled road within a relevant
Project Agreement.

V. The “Projected Fund Ratio”
is used in the context of a 12 month
look forward. This period seems
understandable in the context of
assessing the minimum value of the
Fund to meet payments over the next
year, but in terms of assessing
whether to safely pull out any
Projected Surplus, we would have
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Saitoti Torome, CBS
Principal Secretary
State Department of
Planning

To get the acceptability of the tolling
roads from the public, more
comprehensive sensitization should
be done so that we can change the
public attitudes toward the tolling
road system. The roads users should
be aware of the objective and the
benefits in a simple way.

- rp -
AR

GoK accepts this recommendation

o R WA o A TV

Comprehensive
public participation
and sensitization are
key prerequisites
under the Statutory
Instruments Act,
2013.

Make the public aware of National
Tolling Fund ex ante and ex post

Involve the Ministry responsible for
National Planning during planning
process for easier monitoring and
feedback

Bertha Dena

I request the PPP Committee be
given the Toll Policy to be able to
have a meaningful debate on the
proposed Toll  regulation with
respect to its appropriateness.

GoK accepts this
recommendation
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n18(3), the third paragraph

Regulatio
should be amended to read
budgetary allocations out of the
Fund.."

AL S O kit

Institute of Certified
Public Accountants of
Kenya (ICPAK)

Regulation 2: Interpretation

Cross referencing
Recommendation: In the definition
of the term “Fund Secretariat” delete
the phrase “regulation 14" and
substitute  therefor the phrase
“regulation 127 Correct
referencing: Fund secretariat is
established under regulation 12.

GoK accepts this recommendation

The
recommendation to
amend is justified

Regulation 2: Interpretation

Cross referencing
Recommendation: In the definition
of the term “Officer administering
the Fund” delete the phrase
“regulation 117 and substitute
therefor the phrase “regulation
9”.Correct referencing: The officer
administering the Fund is designated
under regulation 9.

GoK accepts this recommendation

The
recommendation to
amend is justified
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The Institute of
Certified Public
Accountants (ICPAK)

New Regulation: Public
Participation and consultation in
national tolling process

These regulations lack elaborate
provisions on consultation and
participation of the public (road
users). This can lead to public
resistance to Tolling

One of the greatest impediments to
toll roads is the public’s resistance to
paying tolls, especially on existing
roads that the public often perceives
as already paid for through tax
revenues. Public resistance to tolling
has impeded or halted private toll
road programs In environment
Advances in electronic tolling should
reduce public resistance associated
with the inconvenience of having to
stop to pay tolls.

However, the concept of road pricing
is still not widely accepted. Of
particular ~ concern  to  some
opponents of tolling is the alleged
inequity of charging the public,
especially low-income passengers, to
use a vital public facility. There is a
need to undertake proper public
sensitization and  provide an
assurance that the collected funds
will be utilized to better lives of all

GoK takes note of this comment.

GoK has and
continues to conduct
appropriate public
participation.
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CONTRIBUTORS | COMMENTS GOK RESPONSE PROPOSED

NAME ) Relevant Provision FTING TO THE
of the Regulations ULATIONS

Paul Mwangi Maringa | Why the singular reference to GoK response on this comment

Principal Secretary
State Department of
Public Works.

KURA? We have KeNHA, KERRA,
KRB & ERB too. The sponsor of all
our current road toll initiatives so far
is KeNHA

deferred to Dr. Ronoh

Uasin Gishu County

Regulation 3 (d)This section is not
clear in flow of language and
meaning.

Regulation 3 (e) should be amended
to read '"make provisions for
connected purposes with and
incidental to the foregoing objects
and purposes."

Regulation 6 (a) This section takes
us back to definition of Toll Roads
under the interpretation part. The
power by the Cabinet Secretary to
declare a Toll Road should be in
consultation with the County
Government where the road cuts
through and approved by the
National Assembly. The declaration
of a Toll Road to be made by the

Cabinet Secretary for Roads.

GoK does not accept the
proposition that Regulation 3 (d) is

unclear

GoK does not accept the proposal
to amend Regulation 3 (e)
GoK does not accept the proposal
to amend Regulation 6 (2)

Regulation 3 (d) is
couched in standard
legislative drafting
language

The proposed
amendment
obfuscates the
meaning under
Regulation 3 (e) as
currently drafted.

There is no legal
requirement for
consulting the
County
Governments in
declaring a Toll
Road. Section 18 of
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(PRTA) is inevitable

because, amongst
other reasons, the
PRTA is the parent
statute that
empowers the
Minister/Cabinet
Secretary to declare
a toll road.

Regulation 8 (3) (m) Should be
deleted in its entirety as the same is
well catered under Section 10.(q) and

(12).

GoK does not accept this proposed
amendment.

Regulations 8 (3)
(m) and 10 (d) are
different in scope.
The latter provides
that the Officer
Administering the
Fund shall
recommend the
appointment of Fund
secretariat staff
while the former
provides that the
Oversight
Committee shall
approve the
recruitment and
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List of Persons Consulted by the PPP Directorate during the year 2020 & 2021 to submit
comments on the draft National Roads Toll Fund Regulations, 2021

Kenya National Highways Authority (KeNHA)
Kenya Rural Roads Authority (KeRRA)
Kenya Urban Roads Authority (KURA)
Kenya Roads Board
Saitoti Torome, CBS: PS State Department of Planning
Charles Sunkuli, CBS: PS Devolution
Dr. Nicholas Muraguri, CBS: PS Lands
Prof. Paul Maringa, CBS: PS Infrastructure
Solomon Kitungu, PS Transport
. Dr.(Eng) Joseph Njoroge : PS State Department for Energy
. Mr.Charles Hinga Mwaura, CBS : PS State Department for Housing & Urban Development
- Ms. Zeinab Hussein, CBS: State Department for Correctional Services
. The Office of the Attorney General
. Mahat Somane: Member, Public Private Partnerships Committee
- Eng. Francis Ngokonyo: Member, Public Private Partnerships Committee
. Stephen Mallowah: Member, Public Private Partnerships Committee
. Bertha Joseph Dena: Member, Public Private Partnerships Committee
. All Directors General and all Heads of Department, National Treasury
. CEO, Council of Governors
. Chairperson, Council of Governors
. Chairperson, Senate Committee on Roads and Transportation
. Chaiman, Parliamentary Committee on Transport, Public Works and Housing
. Governor, Kiambu County
. Governor, Machakos County
. Governor, Muranga County
. Governor, Nairobi County
. Governor, Nakuru County
. Governor, Nyeri County
. Governor, Uasin Gishu County
. Governor, Mombasa County
. Governor, Kitui County
. World Bank
. Rift Valley Connect Consortium
- Norton Rose Fullbright LLP and Walker Kontos Advocates
. Institute of Certified Public Accountants (ICPAK)
. Institute of Certified Public Secretaries (ICS)
- Motorists Association of Kenya
. Law Society of Kenya
- African Institute for Development Policy
. Agency for Cooperation and Research in Development
. Institute of Economic Affairs
. Kenya Debt Relief Network
. Tax Justice Network — Africa Limited
. Transparency International
. National Council of Persons with Disability
. Matatu Owners Association
. Kenya Truck Owners Association
. Truckers Association of Kenya
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49.
50.
51
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.

Kenya Transporters Association
Kenya National Chamber of Commerce
National Tax Payers Association
Federation of Kenya Employers
Consumers Federation of Kenya
Kenya Association of Manufacturers
Katiba Institute

Fourth Estate

Kenya Private Sector Alliance
Youth and Governance Kenya
Geoffrey Malombe, National Treasury
Kipkenda & Co Advocates

Daniel Mutegi Giti

Robert Kariuki (Twitter)

Solomon L Sakana (Twitter)

George Muga (Twatter)

Njoroge Wachira (Twitter)

Peter Kimani (Twitter)

James Opere (Twitter)

Barrack Otieno (Twitter)

Mwangi L (Twitter)

Murwa Mundu (Twitter)

Alexander Sarikas (Twitter)

Mc Blax (Twitter)
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COMMENTS ON THE PUELIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2021

Act of Parliament, the Specific
section which levies or charges this
source should be quoted. Where, it
is not clear source provided for under
an Act of Parliament or any other
existing Regulation, then that source
of monies should be under (i). Thisis
because legislation cannot be
anticipatory

quote relevant sections of the
law, which gives power for
those levies/charges

S/No. | Regulation | Comment Proposal Response from PPP
Directorate
1 Reg. 3 The objectives are not clear and are | There is need to make a | Accepted and amended
mixed — up in both Regulation 3 and | decision, what are the
Regulation 4 (2) ¢ objectives and purpose of the
Fund either by adopting
Regulation 4 (2), which seems
to be more clear and deleting
both the provisions in
Regulations 3 and Regulation
4 (2) and develop clear
objectives, which addresses
why the Fund is desired.
2 Reg. 4 (1) | This Regulation should be dedicated | This Regulation should be re- | Accepted and amended
to the establishment of the Fund, | casted only to capture the
without convoluting it with the manner | establishment and the name
the Fund wil be budgeted for, | of the Fund.
accounting for and reported on. The
Public Finance Management Act,
2021 has different sections dealing
with these issues
3 Reg.4 (2) | See comments on S/No. 1 under | This Regulation should be | Accepted and amended
Regulation 3. harmonized with Regulation 3
and deleted from Regulation 4
4 Reg. 5 No comment This fine Retained
5. Reg.6 Where reference is made for a | The sources of monies to this | According to
specific source of revenue under an | Fund, should be clear and | documentation from

KeNHA, the applicable
law for:

(b) fees or charges
imposed on Road Users
accessing Project Roads
with overloaded axles
levied in accordance with
Part Il of the Kenya
Roads (Kenya National
Highways Authority)
Regulations, 2013,
Section 58 of the Traffic
Act and Section 21 of the
East African Community




Vehicle Load Control Act,
2016.

(f) proceeds from levies
on roadside
developments including
road side stations which
form part of the scope of
works for Project Roads,
as well as proceeds from
any access fees and
advertisements along the
Project Roads levied in
accordance with Part Il of

the Kenya Roads (Kenya
National Highways
Authority)  Regulations,
2013,
6 Reg. 7 (a) | These two Regulations are the same | It is recommended that | Accepted and amended
and (b) safe for the exclusion in (b). | Regulation 7 (a) be deleted
Therefore it is preferred if (b) is | and keep Regulation 7 (b)
retained and delete (a) given it will | which is more comprehensive.
cause confusion during
implementation.
7 Reg. 8 (3) | This s a function of the Administrator | The function provided for | Accepted and amended
[} of the Fund. This is not an oversight | under Regulation 8 (3) (f) be
function and therefore should be | deleted from functions of the
deleted from this Regulation and | Committee and be provided
provided for under the functions of | for as a function of the
the Officer administering the Fund Administrator of the Fund
8 Reg.8 (4) | Itis important to indicate that these | Regulation 8 (3) and (4) | Regulation 8(4) is now
functions are additional to the | should be harmonized Regulation  9(2). 3
functions under Reg.8 (3) additional sub clauses
have been incorporated
for clarity
9 Reg.8(5) | Itisimportanttoindicate that the term | This Regulation should be | Now  Reg  10(1)(e).
(e) of imprisonment should not exceed | clear that the term of | Alternative language
six months.  Further unless a | imprisonment is more than six | proposed which does not
financial offence is defined, this is | months and also define what a | include ‘financial offence’
vague and will be difficult to | “Financial offence” means in
implement. these Regulations
10 Reg.8 (6) | The Administrator of the Fund, this is | The Officer administering the | Accepted and amended

a designaton and cannot be
recruitment.  This is provided for
under Section 24 (5) of the Public
Finance Management Act, 2012.

Fund should be removed from
this Regulation which requires
competitive recruitment.




1 Reg.8 (6) [ Boards and Committee are not | Therefore Reg. 8, should be | An  additional  due
(7) recruited  through  competitive | reviewed. In this regard, other | diligence framework also
processes. Therefore this matter be | due  diligence framework | incorporated.

reviewed. should be put in place for
identification of the
independent committee
members including  their
minimum qualifications.

12 Reg. 9 This Regulation requires officer | The PFM Act, 2012 envisaged | Designation process now
administering the Fund to be | already a serving officer, will | incorporated under Reg
recruited through a competitive | be  designated as the | 11.
process. This is not in compliance | Administrator of the Fund to
with section 24 (5) of the Public | manage the wage bill. This | Designation of the PS
Finance Management Act, 2012. Regulation should be deleted. | Infrastructure  however

has not specified to
Further, the Principal | provide the CS with the
Secretary/Accounting Officer, | latitude to designate the
State Department of | OAF
Infrastructure  should  be
designated the Administrator
of the Fund, since the
mandate of the Fund, in
substance is provision of road
services. The National
Treasury should not
administer such a Fund,
where the policy mandate is
with another Ministry /State
Department.

13 Reg.10 This Regulation should consolidate | The Responsibilities | Reg 12 (3) b) ii)) has
all the functions and responsibilities | /Functions of the | been deleted
of the Administrator under one sub | Administrator be consolidated
regulation. Some of the | and moderated for what is
responsibilities unimplementable and | practically possible, within the
therefore the responsibilities need to | purview of the administrator of
be moderated. For example Reg. 10 | the Fund.

(3) (b) (iii) — ensure that there are
held within the Fund, sufficient funds
to meet the quarterly and annual
obligations of the Fund.  The
Administrator cannot allocate himself
or herself additional resources unless
through the budgetary process.

14 Reg. 11 This Regulation generally addresses | This Regulation should be | Now Regulation 13.

the question of adequate budgeting

simplified to two or three sub-

3




and provision of adequate resources
to meet the Fund obligations.
However, the way it is constructed it
does not address the budget
calendar of Government. Towards
this end, it should be simplified to
provide for the manner of preparation
of annual budgets and the annual
budget revision/supplementary
framework.

regulation, which are clear
and concise to address the
following:-

a. Annual budget of the Fund

b. Annual work programme of
the Fund,;

c. Budget revision framework
in year

Regulation 13 (a)
simplified.

Regulation 13(b) makes
reference to Part Il of the
Act which addresses the
GoK Budget process

This Regulation should be

Recruitment of  staff

15 Reg.12 The recruitment of Secretariat staff
including the Head of Secretariat, | revised to provide for the | appears under Reg 12
should be responsibility of the | Committee to recruit staff in | (e) now. Since
Committee in consultation with the | consultation with the Public | appointment of  staff
Public Service Commission, and not | Service commission appears more
the Administrator. This is a good administrative, this has
governance practice. been retained at the HR

management level. The
OAF will furnish
recommendations to the
Committee  for final
approval.

16 Reg.13 This is fine. This is fine Retained

17 Reg. 14 This Regulation refers to detailed | It is important for this | Accepted and
documentation in Regulation 14. | Regulation, to clearly state, | incorporated including
This reference needs cross checking | that these requirements are | reference to the PFMA
given this is Regulation additional to the requirements | under the new Reg 17
14. In addition, itis not clear whether | under the Public Finance
these requirements are additional to | Management Act, 2012 and its
the Public Finance Management Act, | Regulations.

2012 and its  Regulations
requirements or the PFM Act, 2012
does not apply.

18 Reg. 15 It is not clear, that this Regulation is | This Regulation should be | This refers to the new
trying to address.  Given, that|reviewed to provide for | Reg.18 ‘right to question
payments are contractual obligations | contractual obligations by both | and withhold payment'. It
between the Fund and third parties. | parties, which shall be | is required to conform to
This should be done through | provided in the contract | the provisions of the
contractual obligations between the | document. PFMA, which is now one
two parties and not in the of the requirements
Regulations. under the new Reg 17,

referenced in Reg 18
19 Reg. 16. This should be provided for in the | This should be provided for | New Reg 19. It is

contract between the Fund and third
parties and not in the Regulations.
This is important because third

under the contracts between
the Fund and third parties.

important  that  the
opening of accounts
(pursuant to Section 28

4




parties, will not be bound by the
Regulations but the contracts they
sign between themselves and the
Fund.

of the PFMA) and the
pari passu ranking of
liabilities is incorporated
into the Regulations

Delete Reg.17 (2) because it

Retained since itrequires

20 Reg. 17 (2) | Itis not clear what this sub-regulation
is trying to address. This will cause | serves no purpose in law the OAF to observe the
confusion in law and should be budget process under
deleted. Part Il of the PFM
21 Reg.18 This is fine This is fine Retained
22 Reg.19 It is not clear what this Regulation | This Regulation should be | Now Reg. 22. Retained
intends to address except creating | deleted and mechanism be | for fund management
legal obligations to the Administrator | provided under the | purposes. The concept of
of the Fund, which he/she has no | Regulation, which relates to | ‘Declaration and Use of
authority over, such as allocation of | budget approval process of | Surplus ~ Funds' also
adequate budget. It is an un- |the Fund and how deficits | exists in similar funds eg
implementable Regulation shall be addressed during the | the Road Annuity Fund.
supplementary or revision of
the budget of the Fund.
23 Reg. 20 This is fine This is fine Retained
24 Reg.21 This is fine This is fine Retained
25 Reg.22 This Regulation relates to the duties | Merge this Regulation with | Now Reg.25. Retained
of the officer administering the Fund | Regulation 10. as an independent
and should be consolidated together requirement  since it
with Regulation 10 which is dealing relates to a Constitutional
with  functions of the Fund responsibility (Access to
Administrator. Information)
26 Reg.23 This is fine This is fine Retained
27 Reg. 24 (1) | This is fine This is fine Retained
28 Reg.24 (2) | This sub-regulation deals with the | Al Regulations and sub- | This is a performance
budget preparation, approval and | regulations relating to budget | report as opposed to a
revision process. Therefore, the sub- | approval process should be | budget preparation
regulation should be merged and | consolidated and provided for | report. The content has
consolidated with all the provisions | under one Regulation, for | therefore been retained
relating to budget approval process | ease of implementation and
of the Fund reduce confusion throughout
the Regulations.
23 Reg. 25 This is fine This is fine Retained
30 Reg.26 This is not in compliance with the | This Regulation should be | The Regulation complies

PFM Act, 2012 which states that the

aligned with the provisions of

with Section 24(8) of the

5




Fund shall lapse, beyond which both
Cabinet and Parliament approval
should be sought for its continued
existence.

the Public Finance
Management Act,2012 and its
Regulation

Act, which allows the CS
to wind up a Fund with
the approval of the
National Assembly. Reg
207 of the Regulations
inter alia provides that
where the lifespan of a
Fund lapses the CS may
commence the process
of winding up if it is
determined that the Fund
has  completed the
objectives for which it
was set up. The wording
has therefore  been
retained

31

Reg.27

This is fine

This is fine

Retained

32

Reg.28

This is fine, given all public funds are
deemed to be under PFM Act, under
Second Schedule Section 9.

This is fine

Retained




Annex A: Comments from The Macro and Fiscal Affairs Department of the National Treasury

Clause in Regulations

Amendment Proposed

Rationale/Justification

Preamble

IN EXERCISE of the powers conferred by Section
24 (4) of the Public Finance Management Act, and
Section 6A of the Public Roads Toll Act, Cap 407,
the Cabinet Secretary for the National Treasury
makes the following Regulations: —

Section 6A of the Public Roads Tolls
Act, Cap 407 provides for the
“Establishment of the Fund”. It would
therefore be appropriate to cross
reference this provision

Definitions

Amend definition of “Projected Fund Ratio” as
follows:

“Projected Fund Ratio” as at a particular future date
means the minimum ratio of 1.3 times of the
projected future Inflows plus any moneys currently
held within the accounts of the Fund divided by the
projected future Qutflows of the Fund up to that
future date, calculated for twelve forward rolling
months, provided that this ratio shall, at a minimum,
be computed taking into account arrears, amounts
invoiced but not settled and not yet classified as

arrears, and other amounts that will become due

over the forecast period ;

Since the ratio cannot be defined as a
"minimum", but rather as a specific
metric

The Projected Shortfall/Surplus is to
be calculated for 12 rolling months.
The definition therefore needs to state
this clearly.

Service Payments

Amend definition of “Service Payments”

“Service Payments” means payments by whatever
name due to and invoiced by a Service Provider or
Toll Operator a Private Party pursuant to a Project

Since the definition of ‘private party’
includes a Service Provider or a Toll
Operator
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Regulation 7

Delete Regulation 7(a) and retain Regulation 7(b)

To avoid content duplication

Regulation 9(1)(f)

Amend Regulation 9(1) (f) as follows and have it
listed under the functions of the Officer
Administering the Fund:

“authorize withdrawals from the Fund of Projected
Surpluses upon approval by the Cabinet Secretary
in accordance with these Regulations and any
quidelines it approves for this purpose”

Since the function is not an oversight
function

Regulation 10

Delete Regulation 10(2) and amend Regulations (3)
and (4) to have the Cabinet Secretary appoint
person(s) to fill the vacancy based on the criteria set
out under Regulation 8(1)(e) expanded to include
the following minimum requirements:

() Holds a degree in the relevant field from a
university recognized in Kenya

(if) Has proven fund management or other relevant
professional experience

(iif) Has served in a position of senior management
for a period of at least 6 years

(iv) Has not served in the same entity as an
employee in the preceding 5 years

(v) Meets the requirements of Chapter six of the
Constitution

(vi) Has no convictions resulting from integrity
related matters or civil liabilities.

To remove the  competitive
appointment process for filling of
vacancies arising from Regulation
10(1) since Boards and Committees
are not recruited through competitive
processes

Regulation 10(1)(e)

Amend Regulation 10(1)(e) as follows:

Since there is no definition for
‘financial offence’
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conditions to be met before surpluses are declared
and or withdrawn, taking into account the liabilities
of the Fund, as may be necessary for the better
carrying out of the objects of this Requlation”

Regulation 13(a)

Revise Regulation 13(a) on ‘Addressing shortfalls in the
Fund"”, as follows:

“13(a). For the better implementation of the obligations
under regulation 12(3)(c), (d), and (e), the Officer
Administering the Fund shall provide an estimate of the
Projected Fund Ratio for each quarter of the immediate
subsequent 12-month period with the view to
determining whether the Fund shall realize a Projected
Shortfall or Projected Surplus for the forecast period.

The amendment is premised on
observations that the Regulation
should be simplified. The proviso has
therefore been included in the
definition of the “Projected Fund Ratio”

Regulation 22(1) Regulation 22(1) on "Declaration and use of surplus | Editorial correction
funds” should make reference to both Regulations
12(3) (c) and (d).

Regulation 26(2)

Regulation 26(2) on “Submission of Annual
Performance Reports” inter alia provides that the
Officer Administering the Fund shall prepare and
submit to the Committee and the Cabinet Secretary,
within three months ‘of the start of each financial
year, an annual Fund Performance Report relating
to the previous financial year...." It is recommended

For consistency with the wording
under the Public Finance Management
Act, 2012
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020

November 2020 Draft

Matrix of Review Comments from the World Bank

,,l

Uux

Regulation Topic Issue raised in WBG | Status of Issue in | WBG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendments needed on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions &sainsed Regulations: 2021
Draft) Regulations Regulations to—be—amended WG | [/How WB
sgadon Comments have
been addressed
A. KEY ISSUES
Reg 2 | Definition of | The regulations define | Not addressed. * We note that this | The issues raised by -The  definition
(Interpretation) “Project “Project Roads” as definition now includes | the WB have not maintains that the
Roads” being all the roads non-tolled roads | been addressed. roads remain
declared as toll roads by potentially being principally  ‘toll
the relevant Cabinet included in a Project roads’
Secretary. There is no Agreement that
stipulation  of  clear, principally relate to a

transparent and feasible
criteria under which
“Project Roads” will be
determined. This
introduces a significant
adverse selection risk,
where  projects  of
doubtful tolling
feasibility/economics
may be introduced,
hence weakening the
credit strength of the
Fund.

tolled road (for which a
Project Agreement
obligates service or
other payments from
the Fund). This could
raise concerns in the
case where a PPP
project has a
combination of fewer
tolled kilometers than
non-tolled kilometers.

We note that our
primary concern around
a clear process with
economic & feasibility
assessment of NETI s
affordability of future
project remains critical
for the bankability of
the arrangement, which
has not been addressed.

The genesis of this
provision  stems
from the Section
4A of the PRT Act
which permits the
Minister to specify
a portion of a road
to be a toll road.

So where there is a
combination of
tolled and non
tolled roads, it is
the portion that is
declared to be a
toll road that will

apply to the
Regulations
Bankability:......
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WBG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendments needed on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thaiseed Regulations: 2021
Draft) Regulations Regulations to—be—puanded WL | [i/How WB
Gia Comments have
been addressed
detailed
investment policy.
Including  these
details in the
Regulations  may
prove problematic
when it is deemed
necessary to
amend the
specifics of the
guiding framework
around
investment.
Regs. 2 and 4 Definition of | The proposed 1.05x | The Projected Fund | While it is appreciated that As earlier
the Projected | ratio for shortfall and | Ratio as at a | the shortfall amount indicated, the
Fund Ratio and | 1.10 ratio for surplus are particular  future | reference ratio has increased NRTF is a National
Objects  and | low, with limited | has been fixed at | from 1.05x to 1.3x and that Toll Fund and wi
Purpose of the | margins  to  sustain | 1.3, which is now | the surplus amount t rank
Fund shocks. In addition, the | the reference point | reference ratio has also acknowledge  the :o. . :
initial arrangement | for both shortfall | increased from 1.10x to GoK's approach to obligations under it

where the GoK was to
provide a 6-month L/C
(2 quarterly payments)
on top of the PRG is
now off the table. An
appropriate level for the
ratio maybe around 1.5x
and 2.0x respectively for
shortfall and surplus.

(any amount below
the Projected Fund
Ratio) and surplus
(any amount above
the Projected Fund
Ratio).

1.3x, both as a consequence
of the introduction of a fixed
Projected Fund Ratio of
1.3x, both results are still
insufficient as buffers for
shocks. We would expect
the shortfall and surplus
ratios to be set at 1.5x and
2.0x, respectively. [Also
refer our comment on Reg
19 clause below].

1

keep 1.3x _on_both
surplus and

the additional

accompany

emaents to
this

ratio, in lieu of the
ringfencing_(either
within _or outside

nor subrogate
projects. The ring
fencing approach
was therefore not
accepted
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WBG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendmenis neceded on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thai need Regulations: 2021

Draft) Regulations Regulations s—ha—amended WG | [/How WB

Comments have
been addressed
agreement with the
GoK.

Regs. 4 and 7 Purpose of the | We understand that the | Reg. 7 (c) is an | In order to mitigate the risk | This has not been Regulation 7(d)
Fund and | only purpose of the | open-ended catch- arising in the wording of | addressed_ and the can be rephrased
payments to be | Fund is to make the | all phrase for ‘any Reg 7 (c), we propose to | ievised/new drafting as follows:
made out of | scheduled Service | other eligible object limit the purpose of the Fund | has further increased “any other eligible
the Fund Payments under the | and purpose for | to meet only the scheduled | the risk for the NTF .

: ; : o expenditure
Project Agreements and | which the Fund is | contractual payments (e.g.. | cash flow. :
no “other exceptional | established’ which | pre-defined Quarterly incurred for the
payments”  such as | potentially opens | Service Payments) arising | Mereover-Wave note vcaowm of
Political Risk and Early | the door for other | from Project Agreements for | the addition of a new | meeting
Termination  Events. | payments given the | Project Roads (as defined in category of ‘Other | SCheduled
This is a positive feature | wording in Reg. [ 4(2)). An  open-ended | Payments’ in Reg 7 | contractual
that must be preserved | 4(2). wording  could  create | (c) which is a further payments arising
(and applied to all uncertainties on broader use | divergence from our from Project
potential  exceptional of unscheduled payments | comments and the

payments) as the NTF is
not an  appropriate
source of large one-off
payments. We also
expect that exceptional
payment obligations
under  the  Project
Agreement such as
payment on
compensation  events,
etc. are to be covered
outside the NTF
sources. We urge that
this be explicitly
clarified in the
regulations.

(e.g., compensation events,
change in law payments),
which NTF is not expected
to cover.

view expressed by the
PPP team on the call
of 17.12.2020 (as
being in agreement
with our position on
this matter).

Agreements for
Project Roads
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WEG review ¢f | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendments  needed on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions that-nesd Regulations: 2021
Draft) Regulations Regulations e e e WG | 1/How WB
o Comments have
been addressed
Reg. 8 Oversight This is the key | The revised draft To  ensure  strong | These concerns have | This
Committee: govemance body. It is | has the following technical competences | not been addressed. recommendation
Appointment, | proposed to be | changes: (i) (for example can be catered for
Suspension oozﬁomaa. of | removed . recommendation . by within the context
and Removal representatives from | representation  of relevant  professional .
o S of Regulation 8(4),
of Members four ministries plus one | PS for Transport, associations, etc.), there .
from  the  Attorney | whom in view of is a need to define clear Which empowers
y
General’s  Chambers. | the inter-modal qualification  criteria the OC to Bm_.Am
Although representation | transport and appointment recommendations
of senior public sector | relationship of the process for the “non- tothe CSto
officials is not unusual, | Roads sub-sector, public” OC members. sustain and
consideration should be | would be We note the need for improve the
given to the inclusion of | considered key in provisions to cater for governance
a number of members | the OC; (ii) added suspension of OC framework
who are not public | to allow 3 “other members and Officer
sector officials but some so:-mcc._wo >a35mm8.1:m the Fund Regulation 8(5)
independent members | officials” to be upon being formally
: aq ) . : makes reference
coming with relevant | appointed by the investigated for )
seniority and experience | Cabinet secretary; offences relating to o Article .mm;. of
e.g. in matters of audit, | and, (iii) the Officer integrity and the Constitution
govemance,  finance, | Administering the reinstatement upon which articulates
law and civil | fund was also acquittal or where no the process
engineering. Such a | added to  the formal prosecution is
public-private  set-up | composition of the recommended by the Agreed. Under the
would  encourage a | Committee. Director for Regulations
diversity  of _ Views Prosecution. however, the role
@a.ﬁéooz wcc:.o and The o Officer of the OAF is
private sector, given the Administering the Fund
PPP linked genesis of should have no role in purely

the Fund. We consider
that it is important that

the appointment,
suspension or removal

administrative as
the Secretariat to

the projections, of OC members. It the OC and not
management and audit raises potential decision making
functions of the Fund conflicts. eg Reg8(6)
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WRBG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendmenis  nceded on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thatseod Regulations: 2021
Draft) Regulations Regulations o—be—umended WG | [i/How WB
Heviany Comments have
been addressed
the OC and not
decision making
eg Reg8(6)
‘notifying the OC
of a vacancy in the
(8]0
Reg. 8 Functions and | What does the ‘review | Not addressed Per 4.2 objectives and | These concerns have | This is an
powers of the | and approve the annual purpose, the Fund provides | not been addressed. important function
Oversight work programme’ in dedicated public fund to of the OC to
Committee sub-Reg. 8(3)(a) mean? meet Government’s ensure fiscal
payment obligations arising discipline and
from Project Agreements. sustainability of
The nature and reason of this the Fund is
function needs to be maintained.
clarified in the Fund
context; it seems to be a
carry-over for the
arrangement under the Road
Maintenance Levy Fund
(where  the  executing
agencies - including
KeNHA and KURA - are
required to submit annual
work programs that are
reviewed and approved by
KRB, as the fund manager).
Reg. 8 Functions and | What does ‘authorise | Not addressed Similar to earlier remarks, | These concerns have | This is an

powers of the
Oversight
Committee:

allocation’ in sub-Reg.
8(3)(b) mean? Will there
be a prioritisation or
payments for each
Project Agreement?

considering that the
payment obligations under
the  Project Agreement
should have been
contractually agreed upon
between the Contracting

not been addressed.

oversight function
and will not be a
prioritization
mechanism. Since
the budgets are
approved the
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020

November 2020 Draft

Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WRG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendmentc  nocded oun | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thatseed Regulations: 2021
Draft) Regulations Regulations to—be—amandad 2G| [/How WB
e Comments have
been addressed
to clarify the payment Guarantee related legal
mechanics of the Fund. agreements.
Reg. 10 Functions of The management of the | Not addressed. | = In terms of the function | These concerns have

the Officer
Administering
the Fund

Fund would be carried
out by the Officer
Administering the Fund
who can outsource some
of their functions to
third parties. Please
clarify to help us better
understand this
delegation.

Furthermore,

- more functions
have been added to
the OAF including

setting  up  of
HR/Audit/reporting
systems;

preparation of the
budgets, ensure
adequate level of
funds and address
shortfalls, propose
a detailed formula
for the
determination  of
the
shortfall/surplus,
cause to be
appropriate

budgetary
allocations to the
fund until it has

reached appropriate
levels of revenues,

prepare annual
reports, raising
additional

resources for the
fund, invest surplus
of cash)

of implementation of
the Fund’s investment
policies, the OAF’s role
should be to make
recommendations to the
Oversight  Committee
and then implement the
decisions of  the
Oversight Committee in
line with the provisions
of the Regulations.

There  should be
provisions for
suspension (e.g. formal
investigation for

integrity-related
offences) and removal
of the OAF.
Circumstances for any
outsourcing should be
clearly outlined,
including the cost and
other implications.

OAF should hire an

independent
international  expert(s)
to prepare the

projections of the Fund,
which the OAF will use
for the management of
the Fund. The terms of

not been addressed.

-In terms of the
function of
implementation of
the Fund's
investment
policies, the OAF's
role should be to
make
recommendations
to the OC and
then implement
the decisions of
the OC in line with
the provisions of
the Regulations: to
be included
-There should be
provisions for
suspension &
removal of the
OAF; catered for
by dint of Reg 24
- Circumstances
for outsourcing
should be clearly
outlined including
cost and other
implications: the
safeguard is Reg

11
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020

November 2020 Draft

Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WBG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendments necded on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions that—snecd Regulations: 2021
Draft) Regulations Regulations —ba—gandad WES | [/How WB
e Comments have
been addressed
Administering | budgetary Framework” needs to now a defined captured in the
the Fund appropriations to meet be defined. term. PFM Act 2012
projected shortfalls in = Itis important that both | = Other concerns
sub- Reg. 10(3)(a)(ii)? the timeline and the have not been
How long it will take to process for approving addressed.
receive the additional requests for budgetary
budget for shortfalls? appropriations to meet
projected shortfalls are
provided for in the
Regulations, including
the time that it will take
to receive the additional
budget for shortfalls.
Reg. 11 Addressing This Regulation | Not addressed * Important to have | = These concerns | The process of
Shortfalls  in | provides for the clarity on the process have not been | addressing
the Fund monitoring of Projected related to the addressed. shortfalls falls

Shortfall by the Officer
Administering the Fund.
It is important to have
clarity on the process
related to the obligations

of the GOK to
compensate for
Projected Shortfalls

once identified.

obligations of the GOK
to  compensate for
Projected Shortfalls
once identified.

It is critical for the
introduction  of an
obligation for the GoK
to meet the shortfall at
the Fund within a
specified number of
days following
notification by  the
Officer Administering
the Fund.

Is there an
extraordinary process in
case of an unexpected
cash shortfall? Clarity

* We note that there
Is an inclusion, via
a proviso to Reg.
10 (c)(v), of
discretionary
reference by the
Officer
Administering the

Fund to external
and  independent
expertise  which
falls short of the
expectation  that
this would be an
objective, non-
discretionary
measure.

within the Budget
Framework under
the PFMA

13
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WEG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | smendmentc  necded on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions that nead Regulations: 2021

Draft) Regulations Regulations te—be—amended WEBG | [{/How WB

iy Comments have

been addressed

payments under
Project
Agreements.
There should not
be leeway for
additional
liabilities to be
accrued outside
the set criteria
and
methodology of
admitting
projects.

Reg. 14 Payment Clauses 14.b and 15 are | In substance not | The following clarifications | = This concemn has | = Proposed
Procedure by not fully clear with | addressed. are required to be made to not been addressed. deletion of
the OAF respect to the Reg. 14: ‘eligibility  of

process/allowance  for * Deletion of “eligibility | *—Reg. 14(1)(b) payment
deductions. of payment recipient” drafting error: recipient’ in sub
from sub-Reg 14 (1) (a) | = ‘Project’” as a regulation (1) to
as this is settled at the stand-alone term is be effected.
level of the Project not a defined ter
Agreement to which the | * m. Reference to
NTF is not a party. The ‘Project’s
CA’s payment financiers’ should
instruction should hold be changed to
true for the Fund. ‘project financiers’
to  correct the
grammar and
reflect that it’s
undefined.

Reg. 15 Right of OAF | The Officer has the | In substance not | We reiterate our request for | This concern has not The matters
to Question ‘power to  suspend | addressed. a payment procedure that is | been addressed. referred to are
and Reject disbursements  against explicitly devoid of any important

15
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WBC review ol | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendments needod on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thatseed Regulations: 2021
Draft) Regulations Regulations H—Be—mendad WG | [I/How WB
#ovien: Comments have
been addressed
equality of in the name of the Fund of Kenya or Tier 1 82 of the PFM
Fund liabilities | such bank accounts for commercial banks (with (National ~ Govt)
the Fund in a bank or minimum  credit rating Regulations 2015,
banks  approved in levels acceptable to the provide the CBK
accordance with Section Guarantor) in Kenya. as the default bank
28 of the Act, as may be for this purpose.
necessary  for  the The exceptions to
purposes for which the this are stringent in
Fund is established. order to preserve
the default
position
Reg. 16 Opening of | The current draft does | The new sub-Reg. | As indicated above, we | These concerns have | The Fund will not
Accounts and | not indicate whether the | 16 (2) provides that | recommend segregating | not been addressed. segregate project
Equality of | Fund will serve projects | “All liabilities | project specific accounts for specific accounts,
Fund on a pooled “pari-passu” | relating to | each project, prioritizing but will serve
Liabilities basis or treat projects | contracted

separately
segregated  accounts.
The contemplated
mechanism  considers
pooling together the
cash to make the service
payments for all PPP
“Projects Roads”. It is
however unclear how
the funds would be
allocated among the
various projects e.g. (a)
will the projects be
treated on a pari passu
basis or will there be
some kind of priority
ranking, and (b) if

through

obligations of the
Fund shall rank
equally”.

initial list of projects and
adding future projects only
based on defined
consent/approval processes.
The payment timelines of all
projects should also be
aligned to ensure
availability of cash at the
Fund.

projects on a
pooled ‘pari
passu’ basis. With
regard to the
inclusion of
additional
projects, Reg
11(1) (c) has been
introduced
whereby the OAF
is required to
make
recommendations
to the OC so that
Cabinet is duly
advised on the
implications of
admitting new

17
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WEG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendinenis necded on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thai—nead Regulations: 2021
Draft) Regulations Regulations bt i L 425 | 1i/How WB
i Comments have
been addressed
be assessed periodically
based on the expected
traffic volume.
* Inaddition, we strongly
recommend prefunding
of the entire amount of
Early Payments for
sectional  completion
ahead of Effectiveness.
Reg.18 Fund Inflows In terms of assessment

of inflows, it is also
important that forecasts
or other assumptions
(e.g. traffic data,
currency exchange rate)
are as accurate as
possible to correctly
assess the inflows.

There is a provision
under the functions
of the OAF, for

appointing
qualified experts to
help prepare

projections, but this
is not stated as a
requirement.

While  the regulation
provides for the Officer
Administering the Fund to
cause appropriate budgetary
allocations to meet fund
initial obligations (“until
such a time as toll revenues
attain the threshold”), there
remains an uncertainty on
such amounts.

We strongly recommend an
independent expert opinion
of the assumptions (by a
consultant/auditor with
relevant  financial  and
technical capability) can
provide comfort on this
objective. (This ties in with
our other remark about the
need for an independent
expert(s) to be specifically
engaged to prepare the
projections of the Fund, in

This concern has not
been addressed.

-The amounts will
be deduced
pursuant to the
process in note 18
above

-As highlighted in
Note 12 a proviso
has been
incorporated to
Regulation
10(3)(c)(v) to
address the
retention of an
advisor and the
use of
international best
practices in the
preparation of the
projections
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WEG review sf | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendmenis needed  on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions Hist—sead Regulations: 2021

Draft) Regulations Regulations H—ha—nmended W | [{/How WB

Fevigw:

Comments have
been addressed

level of tariffs, FX risk,
inflation  etc.). To
manage liquidity
concerns arising from
these factors, we would
recommend a much
more conservative
threshold in all cases,
such as a minimum of

1.5 of Projected Fund

Ratio for triggering the

surplus. Substance tests

to be met before
withdrawal of
surpluses: We reiterate
our  suggestion  to
specify conditions
under which the surplus
may be transferred to

GoK even if the surplus

for a particular year is

met, as follows:

a. Short-term
projection  Dbasis:
This is similar to
the Debt Service
Coverage Ratio in
project  finance.
The short-term
cash coverage ratio
would be based on

immediately
available cash
VErsus the

-The 1.3xis
benchmarked
against similar
GoK approved
projects in Kenya

-(Xxxx)

-(Xxxx)
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020

November 2020 Draft

Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WEG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 | amendmenis necded on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thatsseed Regulations: 2021
Draft) Regulations Regulations Ho—he—srandad WAG | 1I/How WB
seviaw Comments have
been addressed
indebtedness of the
GoK. Using this
ratio, similar
surplus and
shortfall threshold
must be met.
c. Both tests should
be met before the
recommendation
for the transfer of
the  Surplus s
made.
Reg.22 Access to The Fund shall have the | In substance not | =

Information

‘power to access any
project related data’.

addressed.

This should be tied to
the underlying Project
Agreement and should
be within the purview
of confidentiality
provisions.

Secondly, we request
that the publication of
the relevant financial
information (Fund
Projections,  financial
reports) to be a matter
of course rather than
discretion, in the Fund’s
website by the OAF, in
line with transparency
requirements in order to
ensure effective access
of information of all
relevant  stakeholders
and the public,

These concerns have
not been addressed.

-To be amended
to reference the
PA

-To be amended
as requested

23
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

Regulation Topic Issue raised in WBG | Status of Issue in | WBG review of | December 2020 GoK response as
Number (per review of April 2020 | November 2020 amendments  needed  on | Draft of NTF at 18" January
November Draft of NTF | Draft of NTF | NTF provisions thinoed Regulations: 2021
Draft) Regulations Regulations to—be—amended WG | [/How WB
spias Comments have
been addressed
provide expert
opinion on any
matter
Reg. 26 Windingup of | We would like to | This was clarified | We appreciate the | This concem has not | Agreed
the Fund understand  if  the | through the new | introduction of a new Reg. | been addressed.
winding up of the NTF | Reg.26. 26 to address our concern.

can only take place once
all the Project
Agreements have been
terminated/expired (i.e.
no more GOK payment
obligations)? If not, the
winding up of the NTF
should  carry  early
termination rights for
any concessionaires that
are still operating. This
may be implied by
clause 25, but it may be
worth reiterating.

We request that the three
conditions under 26.(2) for
winding up the fund are
conjunctive through the use
of ‘and’ so that no winding
up may take place unless all
three conditions have been
satisfied.
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THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020
November 2020 Draft
Matrix of Review Comments from the World Bank

regardless of the future
risk/opportunities of toll revenue?
*  Secondly, it would be important to
iron out inconsistencies between
section 4B of the Public Toll
Roads Act which entitles the
[Service Provider] to collect the
tolls *“...for his or her own
account” and Reg 6(a) which
obligates the tolls to be paid into
the Fund. (Under Kenyan law, the
hierarchy of interpretation favours

the Act over the Regulations).
Reg.6 Payments into Proceeds from roadside developments It needs to be clarified who will have This concern has | xxxx
the Fund or roadside stations will accrue to the invested in these roadside not been
Fund. developments. addressed.
Reg. 10 Functions of Sub-Reg. 10(3)(a)(ii) assumes How feasible is this option under the This concern has | xxxx
Officer guaranteed allocations from the budget current Post-COVID circumstances? If | not been
Administering to make up for any shortfalls. so, will these interest-free loans be addressed.
the Fund repaid when there is a surplus, as per
the provisions in Clause 19 (4)?
General Road Overall, it is not clear if the Clarity required. This concern has | xxxx
concessioning as | Government  will still allow not been
government concessionaires to own and improve addressed.
policy concessioned road assets in exchange
for tolling and making a return on
private investment.
General Accounting Given the role and responsibilities of Moreover, it would help if the | This concern has XXXX

basis: Accrual
instead of cash

the Fund, it may help if its accounting
1s accrual-based rather than cash-
based.

regulations could outline:

* Based on the actual expenditure,
how can budget appropriations be
revised (Supplementary budget?)
during the year?

* Who will be tasked to
provide/collect the information on
outturn expenditure?

*  What are the challenges in budget
execution, and how can these be
overcome and influence budget
allotment?

not been
addressed.

27




8¢

(deak-ul
pajsnfpe aq samyipuadxo UBD MOH =

ueg POAA Y} WOIJ SHUIWIWO)) MIIAIY JO XLIIBIA]
3eIq 0707 J2quIdA0N
0702 ‘SNOLLVINOTY (ANNJ TT10L SAVOH TYNOILVYN) INTIWIDVNVIA ADNVNIA D1741d AHL




Matrix of Review Comments from the World Bank

November 2020 Draft

THE PUBLIC FINANCE MANAGEMENT (NATIONAL ROADS TOLL FUND) REGULATIONS, 2020

C. OTHER ISSUES

Gok Response
General Effective What is the Effective Date of this | Not addressed Clarity XXXX
Date regulation and when will the required.
projections for shortfall/surplus
start being prepared?
D. OTHER DRAFTING POINTS
Defined term “Projected Fund For This concern has not

Ratio”: This cannot be defined as a
"minimum". but rather the ratio of
the projected inflows to the
projected outflows. The definition
of the Projected Surplus below
captures the reference to the 1.3
times threshold;

consideration
and revision.

been addressed.

To delete reference to
the term ‘minimum’

Defined term “Projected Surplus™:

Should read “exists where the
Projected (...)” instead as “exists
where the Project (...)”;

For
consideration
and revision.

This concern has been
addressed.

Effected within
December 18t draft

The  Term Public Service
Commission is capitalised but not
defined, as well as “Budget
Framework”.

For
consideration
and revision.

These concerns have
been addressed.

Effected within
December 18 draft

Article 11 (1) (b) refers to “(...)
cause to be Addressing Shortfalls
in Fund (...)”. Drafting is unclear
and the terms capitalized not
defined. Same with the drafting in
clause 14 (1): “The Officer
Administering the Fund shall
satisfy itself (...)”;

For
consideration
and revision.

These concerns have not
been addressed.

Effected within
December 18t draft

Article 14 (2) (b) should refer to
“longer” rather than “larger”.

For
consideration
and revision.

This concern has not
been addressed.

Effected within
December 18t draft

Definitions of ‘Private Party’ and
‘Service Provider’ are not provided

Some  changes
were made in the

For
consideration

These concerns call for
harmonization of

in the Project Agreement; while | definit of | and revision. definitions between the
‘Service Payments’ and | “service standard Project
‘Independent Expert’ have | Payment” and Agreement and the
different definitions between the “independent Regulations and formal,
Regulations and Project | Expert” to

-(xxxx)
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