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THE PUBLIC FINANCE MANAGEMENT ACT, 2012
(No. 18 0f 2012)

IN EXERCISE of the powers conferred by section 58 (9) of
the Public Finance Management Act, 2012, the Cabinet Secretary
for the National Treasury and Planning makes the following
Regulations —

THE PUBLIC FINANCE MANAGEMENT (CREDIT
GUARANTEE SCHEME) REGULATIONS, 2020

PART I-PRELIMINARY

1. These Regulations may be cited as the Public Finance
Management (Credit Guarantee Scheme) Regulations, 2020.

2. Inthese Regulations, unless the context otherwise requires—

“Administrator’” means the Administrator of the Scheme who shall
be the Principal Secretary in the Ministry responsible for matters
relating to finance;

“borrower” means a pérson in whose favour a credit facility has
been granted by a financial intermediary, part of which has been
guaranteed under these Regulations;

“enterprise” means an undertaking or a business concern engaged
in the production of goods, provision of services or trade in goods;

“financial intermediary” means a bank, a microfinance bank and
any other institution designated as a financial intermediary by the
Cabinet Secretary in accordance with regulation 12 (1) (a); and

“Scheme” means the Credit Guarantee Scheme established under
regulation 4.

3. The objects of these Regulations shall be to—

(a) improve and stimulate the national economy by encouraging
additional lending to micro, small and medium enterprises,
increasing investment opportunities for micro, small and
medium enterprises and strengthening skills and capacities of
proprietors of micro, small and medium enterprises;

(b) facilitate the financing of micro, small and medium
enterprises by partially guaranteeing credit advanced to the
enterprises; and

(c) create a conducive business environment and promote
partnerships between the government and financial
intermediaries with respect to credit guarantees for micro,
small and medium enterprises and other related activities.

PART 11—-CREDIT GUARANTEE SCHEME

4. There is established a Scheme to be known as the Credit
Guarantee Scheme.
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(a)

(b)
(©

(d)

(e)

6.

The funds of the Scheme shall consist of —

monies appropriated by Parliament for the purposes of the
Scheme;

income generated from the proceeds of the Scheme;

income from investments made by the Administrator for the
purposes of the Scheme;

grants, donations, bequests or other gifts made to the
Administrator for the purposes of the Scheme; and

monies from any other source as may be approved by the
Cabinet Secretary.

PART III—ADMINISTRATION OF THE SCHEME

(1) The Scheme shall be overseen by a committee to be known

as the Steering Committee which shall consist of —

()

(b)

©)

(d)

(e)

the Principal Secretary in the Ministry responsible for matters
relating to finance, who shall be the chairperson, or the
Principal Secretary’s representative;

the Principal Secretary in the Ministry responsible for matters
relating to micro, small and medium enterprises or the
Principal Secretary’s representative;

the  Attorney-General or  the  Attorney-General’s
representative;

the Governor of the Central Bank of Kenya or the Governor’s
representative; and

three independent members, not being public officers,
appointed by the Cabinet Secretary for a period not exceeding
three years, renewable once, who shall comprise of —

(1) one person with experience in banking or finance;
(i)  one person with experience in insurance; and

(iii) one person with experience as an entrepreneur in a
micro, small or medium enterprise.

(2) A person shall be eligible for appointment as a member of the
Steering Committee under paragraph (1) (e) if that person—

(a)

(b)

possesses a degree in a relevant field from a university
recognised in Kenya; and

meets the requirements of Chapter Six of the Constitution.

7. The Steering Committee shall—

()
(b)

oversee the administration of the Scheme;

advise the Cabinet Secretary generally on the administration
of the Scheme;

Funds of the
Scheme.
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(c)

(d)

©

M

(g)
(h)

develop policy guidelines relating to guarantees by the
Scheme;

monitor the uptake of guarantees for credit facilities extended
to micro, small and medium enterprises and make
recommendations for improvement thereof;

review applications for participation in the Scheme from
institutions and advise the Cabinet Secretary on the suitability
of the applicants to participate in the Scheme;

advise the Cabinet Secretary on the designation of other
entities as participating financial intermediaries;

receive reports on the performance of the Scheme;

review the criteria for the issuance of credit guarantees under
the Scheme including guarantee fees, maximum loan sizes,
guarantee coverage rates and credit standards defining eligible
borrowers to be included in the scheme;

monitor and evalute the activities of the Scheme; and

perform such other functions that, in the opinion of the
Cabinet Secretary, shall promote the objects of the Scheme.

(1) The Administrator of the Scheme shall be the Principal

Secretary in the Ministry responsible for matters relating to finance or
a person designated by the Principal Secretary in writing for that

purpose.
(2) The Administrator shall —

()

(b
©

@

(e)

(f

(®

open and operate bank accounts for the purposes of the
Scheme;

supervise and control the administration of the Scheme;

consult with the Steering Committee on matters relating to the
administration of the Scheme;

determine the maximum amounts of guarantees that the
Scheme may extend to a participating financial intermediary;

cause to be kept books of accounts and other books and
records in relation to the Scheme of all activities and
undertakings financed and guaranteed by the Scheme;

enter into and sign agreements with financial intermediaries
for the purpose of offering guarantees for part of the credit
advanced to viable micro, small and medium enterprises; and

open an electronic ledger which shall contain the following
details —

Q) the names of participating financial intermediaries; and

(ii)  the names of micro, small and medium enterprises that
participating financial intermediaries have extended
credit facilities indicating enterprises whose owners or

Administrator of the
Scheme.
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proprietors are women, persons with disability and the
youth;

9. (1) The day to day operations of the Scheme shall be
undertaken by a Scheme Manager and staff.

(2) The Scheme Manager and staff of the Scheme shall be
appointed by the Cabinet Secretary from among the officers of the
Ministry responsible for matters relating to finance.

(3) Notwithstanding paragraph 2, the Cabinet Secretary may
appoint any other person as a member of staff of the Scheme if that
person’s knowledge and skills are found to be necessary for the
performance of the functions of the Scheme.

10. (1) An enterprise to which a credit facility has been extended
shall be eligible for a partial guarantee of the credit facility u"]?ler the
Scheme if that enterprise — -

(a) is a micro, small or medium enterprise;

(b) 1is registered as a business or company under the relevant
laws;

(c) is aregistered taxpayer and is in compliance with the relevant
tax laws;

(d) is registered by a county government and holds a valid
business permit or trade licence;

(e) is not part of any group or enterprise which would otherwise
not be eligible for a credit guarantee under these Regulations;

(f) intends to use the credit advanced for business purposes,
including—
(1) working capital requirements of the enterprises;
(ii)  acquisition of assets; or
(iii))  rebuilding businesses affected by natural disasters or
other financial crises;
(g) is credit-worthy;
(h) does business in Kenya; and

(i) satisfies any other condition that may be imposed by the
Steering Committee before the credit guarantee is granted.

(2) A guarantee for a credit facility under paragraph (1) shall be
for a portion of the credit facility.

11. An enterprise shall not be eligible for a credit guarantee under
the Scheme if —

(a) the credit facility relates to risks which are already covered by
the Government, any other credit guarantee, insurer or
indemnity, to the extent so covered;

(b) the credit facility is inconsistent with any prudential
guidelines issued by the Central Bank of Kenya or under any
other written law;

Scheme Manager
and staff.

Eligible borrowers.

Incligible borrowers.
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(c)

(d)

(e)

)
g
12.

the enterprise already enjoys a credit guarantee for another
credit facility under these Regulations and the lending
institution has invoked the guarantee;

the enterprise has been sanctioned by a financial intermediary
against collateral security or third-party guarantee;

the enterprise is a financial intermediary or a state
corporation;

the enterprise is not a micro, small or medium enterprise; or
the credit facility is intended for an unlawful purpose.

(1) A financial intermediary shall be eligible to participate in

the Scheme if the financial intermediary —

(a)

(b)

(©)

(d)
©)

®

is an institution licensed by Central Bank of Kenya or any
other institution as may be designated by the Cabinet
Secretary on the advice of the Steering Committee;

has experience in extending and managing credit facilities to
micro, small and medium enterprises;

commits to extend credit facilities to micro, small and
medium enterprises which shall be at least four times the
amount that the Scheme will guarantee;

has a wide geographical branch network or outreach;

has a wide sectoral coverage in its portfolio of credit facilities
that have been extended to micro, small and medium
enterprises; and

has maintained a portfolio quality that is above a minimum
level as may be determined by the Steering Committee on
credit facilities that have been extended to micro, small and
medium enterprises.

(2) The Scheme shall enter into a written agreement with each
eligible financial intermediary before the financial intermediary is
allowed to participate in the Scheme which shall specify how the
financial intermediaries shall participate in the Scheme.

13.

(1) An eligible financial intermediary which wishes to

participate in the Scheme shall apply in writing to the Administrator.

(2) The application under paragraph (1) shall indicate the —

()

(b)

(©)

minimum number of times of the guarantee value that the
financial intermediary expects to extend as credit to micro,
small and medium enterprises;

size of credit extended by the financial intermediary to micro,
small and medium enterprises both in total amount and as a
proportion of total lending;

performance of the credit facilities the financial intermediary
has extended to micro, small and medium enterprises,
including the ratio of non-performing credit facilities;

Eligible financial
intermediaries.

Applications by
financial
intermediaries.
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(d)

(e)

®

3)

sectors covered in the financial intermediary’s micro, small
and medium enterprise borrowers;

geographical distribution of the financial intermediary’s
branch network or outreach; and

any other relevant information that may be required by the
Administrator.

Before an eligible financial intermediary is allowed to

participate in the Scheme, the financial intermediary shall undertake in
writing to submit to the Administrator reports on the value of credit
extended to micro, small and medium enterprises under these
Regulations in accordance with regulation 19.

14. (1) A participating financial intermediary shall—

(a)

(b)

(©)

(d)

evaluate applications for credit facilities by using prudent
lending criteria;

exercise business discretion and use due diligence in
approving commercially viable applications for credit
facilities;

conduct the account of the borrowers with normal banking
prudence; and

provide access to affordable credit facilities to micro, small
and medium enterprises on the basis of the partial guarantees
committed under the Scheme.

(2) The participating financial intermediary shall not use more than
one per cent of the allocated portfolio on any single individual micro,
small or medium enterprise.

(3) The participating financial intermediary shall use at least thirty
per cent of guarantee funds available on credit advanced to enterprises
owned by women, youth and persons living with disabilities.

(4) The participating financial intermediary shall —

(a)
(b)

(©)

(@)

monitor the borrower account;

provide basic business support to the borrower that the
participating financial intermediary provides its regular
clients;

safeguard the primary securities taken from the borrower in
respect of the credit facility in good and enforceable
condition; and

ensure that the guarantee claim in respect of the credit facility
and borrower is lodged with the Scheme in the form and
manner specified by the Scheme.

(5) The participating financial intermediary shall —

(a)

exercise all the necessary precautions and maintain its
recourse to the borrower for the entire amount of the credit

Conditions for
guarantee by the
Scheme.
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facility owed to it and initiate such necessary action for
recovery of the outstanding amount, including such action as
may be recommended by the Steering Committee;

(b) comply with the directions of the Cabinet Secretary in
facilitating recoveries of the defaulted credit facility or
safeguarding its interest as a guarantor;

(c) in respect of any defaulted account, exercise the same
diligence in recovering the amount in default, and
safeguarding the interest of the Scheme in all the ways open
to it as it might have exercised in the normal course if no
guarantee had been furnished by the Scheme;

(d) refrain from any act or omission, either before or subsequent
to invocation of the guarantee, which may adversely affect the
interest of the Scheme;

(e) ensure, through a stipulation in an agreement with the
borrower, that it shall not create any charge on the security
held in the account covered by the guarantee for the benefit of
any account not covered by the guarantee, with itself or in
favour of any other creditor  without advance written
permission from the Cabinet Secretary; and

(f) secure for the Scheme through a stipulation in an agreement
with the micro, small and medium enterprise the right to share
the enterprise’s details and any other information provided by
the borrower under these Regulations.

(6) Where a participating financial institution considers that the
debt is more likely to be recovered if the borrower is allowed to pay
the debt over a period of time, it may enter into an agreement with the
borrower to pay the debt over that period and at such intervals, and
subject to such terms and conditions, as provided for by relevant laws
relating to the extension of credit facilities.

(7) A participating financial intermediary shall hold lien on assets
created out of the credit facility extended to the borrower, on its own
behalf and on behalf of the Scheme.

15. (1) A participating financial intermediary may invoke the
guarantee in respect of a credit facility if the following conditions are
satisfied —

(a) the amount in default in respect of the credit facility has not

been paid;

(b) the credit facility has been classified as non-performing in
accordance with the Central Bank of Kenya prudential
guidelines;

(c) the guarantee in respect of the credit facility was in force at
the time the facility was classified as non-performing;

(d) the participating financial intermediary has not invoked any
credit life insurance with respect to the credit facility;

Invoking a
guarantee.
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(e

®

a period of three months has elapsed from the date of the last
disbursement of the credit facility to the borrower without
payment by the borrower or the date of payment of the
guarantee fee in respect of the credit facility by the borrower,
whichever is the later; and

the credit facility has been recalled and recovery proceedings
have been initiated.

(2) The claim for the guarantee shall be preferred by the financial
intermediary in such manner and within such time as may be specified
by the Administrator.

(3) In this regulation, “amount in default” means the principal
amount outstanding in the borrower’s account in respect of a credit
facility as at—

()
(b)
(©)

the date of the credit facility becoming non-performing;
the date the claim is lodged; or

such other reasonable date as may be specified by the Scheme
for preferring any claim against the guarantee which shall be
subject to the maximum level guaranteed, whichever is
earlier.

(4) A claim under paragraph (1) shall be accompanied by the
following details—

(a)
(b)
©
(d)
(@)

¢}

(g)

(h)

the name of the micro, small or medium enterprise to which
a credit facility was extended;

a certified copy of the certificate of registration or
incorporation of the micro, small or medium enterprise;

demand letters by the participating financial intermediary to
the micro, small or medium enterprise;

evidence that the credit facility was used for the intended
purpose;

the balance of the credit facility that is outstanding at the
time of the default;

a statement by the participating financial intermediary that
all reasonable collection efforts, excluding conclusion of
litigation or other judicial processes for the recovery of the
credit facility, have been exhausted;

a statement that the participating financial intermediary has
classified the outstanding credit amount as non-performing
in accordance with the Central Bank of Kenya prudential
guidelines; and

any other information or documents that the Administrator
may require in order to validate the claim.

(5) Once the Administrator has received all the documentation or
information required to validate a claim, the Administrator shall,
within thirty days of receiving the documentation or information—
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(a) validate the authenticity of the claim; and

(b) notify the participating financial intermediary in writing of the
approval or denial of the claim.

16. (1) Where the Administrator approves the payment of a claim,
the Scheme Manager shall pay the participating financial
intermediary—

(a) fifty per cent of the guaranteed amount within sixty days from
the date the claim was received by the Administrator; and

(b) fifty per cent of the guaranteed amount within fourteen days of
receipt by the Administrator of a notice of exhaustion of
available remedies to recover the principal amount
outstanding from the borrower or within six months after the
claim was first lodged, whichever comes first.

(2) The payment of claims by the Scheme Manager to participating
financial intermediaries shall not take away the responsibility of the
financial intermediaries to recover the outstanding amounts of the
credit facilities that are due from defaulting micro, small and medium
enterprises.

(3) Any money paid by the Scheme Manager on a guarantee shall
be a debt due to the national government from the micro, small or
medium enterprise whose credit facility was guaranteed and be
recoverable as a debt due to the national government.

(4) Where the Scheme Manager has paid a claim, and thereafter
the participating financial intermediary recovers any funds owed by
the micro, small or medium enterprise, the participating financial
intermediary shall, within ninety days from the date of the recovery,
reimburse the Scheme according to the risk-sharing ratio, after
deducting any reasonable expenses incurred in the recovery of the
funds, but shall not deduct interest charged by the participating
financial intermediary on the outstanding amount that is higher than
the interest charged on the credit facility before the default.

17. The participating financial intermediary shall keep a record of
all expenses incurred in the recovery process.

18. The Scheme Manager shall pay each guarantee claim within
sixty days from the date the claim was lodged.

19. (1) A participating financial intermediary shall submit to the
Administrator at least once in each month a report on the credit
facilities for which guarantees have been issued under these
Regulations.

(2) The participating financial intermediary shall submit the report
under paragraph (1) within ten days after the end of the previous
month.

(3) The report under paragraph (1) shall include information on—

(a) all credit facilities extended by the financial intermediary
under the Scheme during that period;

Payment of claims.
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(b) the total value of the credit committed by the participating

(c)

(d)

(e)

financial intermediary under the Scheme during that period;

all credit guarantees given to the participating financial
intermediary which shall be disaggregated into enterprises
owned by women, youth and persons living with disability
whose credit facilities have been guaranteed;

credit guarantees given to the participating financial
intermediary disaggregated into the number of micro, small
and medium enterprises whose credit facilities have been
guaranteed and by county of operation; and

any other relevant information required by the Scheme
Administrator.

(4) Each participating financial intermediary shall submit at least
once in each month a list of all credit facilities issued under these
Regulations during the previous month.

(5) The participating financial intermediary shall list each credit

facility
(a)
(b)

©
(d)
(e)
()
®)

(h)

®
(6)

by the account number and provide the —
name of the micro, small or medium enterprise;

micro, small or medium enterprise’s county of business
operations;

value of the credit facility that has been guaranteed;
interest rate charged on the credit facility;
outstanding balance on the credit facility;

date of approval of the credit facility;

date of the first payment by the micro, small or medium
enterprise;

number of instalments to be paid by the micro, small or
medium enterprise in the repayment of the credit facility; and

such other details as the Administrator may require.

At least once in each month, each participating financial

intermediary shall submit a report to the Administrator of all credit
facilities which are in default for thirty days or more specifying the —

(a)
(b)

(c)
(d)
(e)
()
(2)

name of the micro, small or medium enterprise;

sector of the economy that the micro, small or medium
enterprise is engaged in;

value of the credit facility that was guaranteed;
outstanding balance on the credit facility;

value of the unpaid instalment of the credit facility;
date of first unpaid instalment on the credit facility;

number of days in delay in the repayment of the credit facility;
and
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(h) reasons for the non-repayment of the credit facility.

(7) The report under paragraph (6) shall describe the measures
taken by the bank to carry out collections and may reference the letters
sent, follow-up notices, and warnings through legal channels.

(8) The participating financial intermediary shall report on the
status of any defaulted credit facility for which the Scheme Manager
has paid either partial or full coverage amounts.

(9) The participating financial intermediary shall report on each
defaulted credit facility until—

(a) the guarantee payment has been recovered by the financial
intermediary from the micro, small or medium enterprise; or

(b) the financial intermediary has fully provisioned for the credit
facility in accordance with the Central Bank of Kenya
prudential guidelines.

(10) Notwithstanding any other provisions of this regulation, the
participating financial intermediary shall also report on the following
matters in a manner and at intervals specified by the Administrator—

(a) the number and values of rejected credit facilities, repaid
credit facilities and a projection of the credit facilities to be
extended in the forthcoming period of three months; and

(b) the impact of the credit facilities on micro, small and
medium enterprises in the manner specified by the
Administrator.

20. The Scheme Manager shall prepare and submit to the
Administrator regular reports on the credit guarantees given under the
Scheme including —

(a) financial and technical reports on guarantees made during the
period including information on—

(1) the products and sectors for which guarantees have
been issued;

(i1) the number of beneficiary micro, small and medium
enterprises;

(iii)  the value of credit guaranteed;
(iv)  the repayment periods; and
(v)  the guarantees which have been liquidated;

(b) reports on repayments made on outstanding credit facilities
and details of any outstanding payments;

(c) reports on delinquent guarantees and the stage of recovery;
(d) reports on the size and quality of the guaranteed portfolio;
(e) reports on the liquidity position of the Scheme; and

(f) the risk assessment of the credit guarantees or classes of
guarantees.

Reports by the
Scheme Manager.



Kenya Subsidiary Legislation, 2020

2131

21.

(1) The Cabinet Secretary may impose additional conditions

with respect to the issuance of guarantees for credit facilities advanced
to borrowers under these Regulations.

(2) Without prejudice to the generality of subsection (1), such
additional conditions may include the —

(a)

(b)

(©)

(d)

)

R2.

(a)

(b)

(©)
@

maximum size of the credit facilities that may be guaranteed
under these Regulations with respect to a credit facility or
class of credit facilities;

contributions by the financial intermediaries for purposes of
expanding the Scheme and contributing to job creation;

extent of the liability of the Scheme to a participating
financial intermediary if the participating financial
intermediary fails to comply with these Regulations;

variation of the terms and conditions of an agreement if a
participating financial intermediary fails or refuses to comply
with these Regulations;

the documents, information and reports that the participating
financial intermediaries may be required to submit to the
Scheme;

manner of giving of information to the Scheme for the
purposes of the making of an agreement;

requirements in relation to the transfer of any rights and
liabilities under a credit facility agreement; and

such other matters as the Cabinet Secretary may consider
necessary for the purposes of the Scheme.

PART IV—MISCELLANEOUS PROVISIONS
(1) A person who—
wilfully applies any proceeds of a guaranteed credit facility to

any purpose other than the purpose for which the credit was
approved;

having obtained a guaranteed credit facility, wilfully destroys
or misappropriates any security given in relation to the
guaranteed facility;

knowingly gives false information; or

wilfully destroys any asset used as a collateral by a
participating financial intermediary,

commits an offence and shall be liable on conviction to the
penalties specified in section 199 of the Act.

(2) Where an offence under this section is committed by a body
corporate, every person who at the time of the commission of the
offence was—

Cabinet Secretary
may prescribe
additional
conditions.
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(a) a director, general manager, secretary of the company or other
similar officer of the body corporate; or
(b) purporting to act in, any such capacity as provided in
paragraph (a),
also commits that offence and shall be liable on conviction to the
penalties specified in section 199 of the Act.
Made on the 5th October, 2020.

UKUR YATANI,
Cabinet Secretary for the National Treasury and Planning.

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI



EXPLANATORY MEMORANDUM TO THE PUBLIC FINANCE MANAGEMENT
(CREDIT GUARANTEE SCHEME) REGULATIONS, 2020

PART I

Name of the Statutory Instrument: The Public Finance Management (Credit Guarantee
Scheme) Regulations, 2020

Name of the parent Act: The Public Finance Management Act, 2012
Enacted Pursuant to: Section 58 (9)

Name of the Ministry: The National Treasury and Planning
Gazetted on: 13" October, 2020

g 10 K R ————————

PART II

1. The Purpose of the Public Finance Management (Credit Guarantee Scheme)
Regulations, 2020

The purpose of the Regulations is to provide for the establishment and administration of the
credit guarantee scheme for micro, small and medium enterprises (MSMEs) in order to—

(a) improve and stimulate the national economy by encouraging additional lending to
micro, small and medium enterprises, increasing investment opportunities for micro,
small and medium enterprises and strengthening skills and capacities of proprietors of
micro, small and medium enterprises; :

(b) facilitate the financing of micro, small and medium enterprises by partially
guaranteeing credit advanced to the enterprises; and

(c) 'create a conducive business environment and promote partnerships between the
government and financial intermediaries with respect to credit guarantees for micro,
small and medium enterprises and other related activities.

2. Legislative Context

These Regulations have been developed in accordance with the provisions of the Public
Finance Management (Amendment) (No.2) Act, 2020. The Act empowers the Cabinet
Secretary to establish a scheme to issue guarantee for credit advanced to MSMEs, and to
prescribe regulations for the operation of the same. The development of the Regulations
recognized and considered the following:

i. principles of public finance as enshrined in Article 201 of Constitution of Kenya and
Section 15 of the Public Finance Management Act, 2012;



ii. reporting obligations of the Cabinet Secretary as outlined in Article 213 of the
Constitution of Kenya and Sections 32 and 59 of the Public Finance Management Act,
2012; and

iii. the need for special provisions to enable enterprises owned by youth, women and
persons with disabilities to benefit from the credit guarantee scheme for MSMEs.

2. Policy Background

3.1.1. MSMEs play a critical role in accelerating economic development, investment as well
as creation of employment opportunities in the country. According to the 2020 Economic
Survey, MSME:s constitute about 98% of all business in the country, create 91% of the
jobs annually and contribute 34% of the GDP. However, most of these enterprises
experience limited access to credit partly because of the perceived risk by financial
institutions. The situation has been worsened by the impact of COVID-19 Pandemic and
require immediate interventions.

3.1.2. Establishment of a credit guarantee scheme to enhance access to credit by MSMEs is a
longstanding policy objective of the Government. Kenya Vision 2030, in the Third
Medium Term (2018-2022) Plan for the Financial Services Sector, identified credit
guarantee as a key programme to enhance performance of MSMEs in the country. The
8-Point Economic Stimulus Package unveiled by H.E the President on 28th May 2020
further highlights the importance of credit guarantees in supporting the sustenance and
creation of livelihoods through MSMEs during and after the Pandemic period. In order
to support the policy objectives mentioned above, the Cabinet Secretary has developed
these Regulations that prescribe a mechanism for providing partial guarantee for the
MSMEs to reduce the perceived risk and enable them access credit from financial
institutions.

4. Consultation Outcome

4.1.1. The Regulations were subjected to public participation through adverts in the local
dailies on 21 August 2020 and the National Treasury website from 19 to 31 August
2020. The development of the Regulations considered inputs and comments from the
relevant Government ministries, departments and agencies, private sector, the general
public and development partners. Comments were received from, among others, the
Ministry of Industrialization, Trade and Enterprise Development, Micro and Small
Enterprise Authority, Institute of Youth Enterprise Development Fund, IDB Capital
Limited, Central Bank of Kenya, Kenya Bankers Association, National Bank of Kenya
Limited, SMEP Microfinance Bank Limited, Kenya Federation of Master Builders,
Ernest and Martin Associates, African Women Studies Centre of the University of
Nairobi, FSD-Kenya and the World Bank. Due to the COVID-19 pandemic, the National
Treasury was not able to conduct physical public participation meetings with
stakeholders.

4.1.2. Generally, the stakeholders supported the establishment of the credit guarantee scheme.
However, some stakeholders in their comments recommended the establishment of the
credit guarantee scheme as a body corporate in line with international best practice. The
National Treasury considered this proposal and noted that the law currently allows for
issuance of guarantee by the Cabinet Secretary. The establishment of a body corporate



with mandate to issue credit guarantee for MSMEs may be considered in future in line
with international best practice. The other comments were considered and the
Regulations updated where appropriate.

5. Guidance

The National Treasury will sensitize all the relevant stakeholders on the provisions of the
Regulations to ensure adherence to the law as well as achievement of the objectives of credit
guarantee scheme.

6. Impact

6.1. The Regulations do not infringe on any fundamental rights and freedoms of the public as
enshrined in the Constitution of Kenya.

6.2. The Regulations provide for participating financial intermediaries to charge a preferential
interest rate on loans due to the reduction of risk as a result of the sovereign guarantee.
The ultimate effect will be affordable credit advanced to MSMEs to enhance growth and
sustainability of their enterprises.

6.3.1. The Regulations enable the Government to achieve its goal of enhancing the role of
MSME:s in creation of jobs and general economic development.

6.3.2. The Regulations establish a credit guarantee scheme that enables the Government to give
its undertaking to financial intermediaries that in the event of default on loans advanced
to MSMEs, the Government will pay the guaranteed part of the loan in default. This
arrangement enables the financial institutions to extend credit to MSMEs, thereby
supporting the socio-economic development of a country.

6.4. The net impact of the proposed statutory instrument is positive on MSMEs and the Kenya’s
economic growth.

7. Review of the Regulations

The National Treasury will regularly review and monitor the implementation of the
Regulations.

8. Contact

Hon. (Amb.) Ukur Yatani, EGH

Cabinet Secretary for the National Treasury and Planning
P.O. Box 30007 — 00100

NAIROBI.

| D7 | (-



CONSOLIDATED MATRIX OF COMMENTS ON THE DRAFT PUBLIC FINANCE MANAGEMENT (CREDIT GUARANTEE SCHEME)
REGULATIONS, 2020

Reg.
No.

Provisions of the
Regulations*

4. There is established a
Scheme to be known as
the Credit Guarantee
Scheme.

Rationale for Amendment
Recommendation

Is this scheme a body corporate?
Does it have the power to sue
and be sued? Does it have power
to enter into contracts e.g.
employment (under 9(2) and
18(2)(b) and (c))

9 (2) The Scheme Manager and
staff of Scheme shall be appointed
by the Cabinet Secretary from
among the officers of the Ministry
responsible for matters relating to
finance.

(b) payment of the salaries,
allowances and other charges in
respect of the staff of the Scheme;

(c) payment of pensions,
gratuities and other charges and
in respect of benefits which are
payable out of the funds of the
Scheme;

Proposed Amendment**

The scheme shall be a body
corporate with the power to
sue and be sued.

How the comment was
addressed

Not accepted. The
scheme is neither a fund
nor a body corporate.
The regulations are
amplifying the
provision of Section
28(9) which gives the
Cabinet Secretary
powers to establish the
scheme. The operations
of the scheme are still
under the Cabinet
Secretary/National
Treasury. However, the
National Treasury has
reviewed and proposed
amendments on
regulations 18, 19 and
20.
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8(2) (b) supervise and
control the
administration of the
Scheme;

9. (1) The day to day
operations of the Scheme
shall be undertaken by a
Scheme Manager

‘Administrator’ or ‘Scheme
Manager’

9. (2) Delete the words
“Scheme Manager ‘ and replace
with “Administrator”

In the alternative, in paragraph
8, 13(1), 13(2)(f), and 13(3)
replace the word
“Administrator” with “Scheme
Manager *

Administrator as the

one with overall
responsibility over the
operations of the
scheme.

7. 10. is registered by a county | Amend 10. (1)(c) to comply with | Amend 10. (1)(c) to add “oris | Not accepted. The
(1)(c) | government and holds a | paragraph 7(b) of Part 2 -Fourth | licenced by a relevant proposal is beyond the
valid business permit or | Schedule of The Constitution of professional body™ after the provisions of the Act.
trade licence; " | Kenya 2010 on the functions and | word “licence”
powers of the county
governments
7. Trade development and
regulation, including—
(b) trade licences (excluding
regulation of professions);
8. 12. (1) | has a wide geographical |12. (1) (d) as proposed will Delete 12. (1) (d) Not accepted. The
(d) network; disenfranchise marginalized areas proposed credit

because, it will lock out regional
or community based
organizations involved in
extending and managing credit
facilities to micro, small and
medium enterprises as envisaged

in 12. (1) (b)

guarantee scheme is
targeted at
marginalized groups in
credit markets. For
financial institutions to
reach these groups they
need to have a wide
geographical network.
Products can be
developed over time to
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The regulation 12. (1) (f) should
provide principal-based metrics
that will encourage lenders to
direct funds to MSME.

10. 13(2)( | (a) multiples of What does the term “multiples of | Define the term “multiples of Accepted.

a) guarantee value guarantee value” mean guarantee value” a. define the
multiple of the
guarantee value
b. Insert a new
regulation providing
for the scheme
administrator to
allocate funds to PFls

11. 13(2)( | (a) multiples of What is the interplay, link or Delete 13(2)(a) unless the term | Not accepted.
a) and | guarantee value the connectedness between 13(2)(a) “multiples of guarantee value” | Definition of “multiples
(b) financial intermediary and (b). has a meaning different to of guarantee value” has
intends to extend to 13(2)(b) been proposed.
micro, small and medium | In my view, they appear to say
enterprises; the same thing. Unless there is a The National Treasury
different intention. also proposed insertion
(b) size of credit of a new regulation on
extended by the financial the allocation of funds
intermediary to micro, to participating
small and medium financial intermediaries
enterprises both in total by the Administrator.
amount and as a
proportion of total
lending;
12, 14(11) | (c) a lock-in period of 14(11) (c) mentions of “payment Delete the words “or the date Accepted. Delete (c)
(c) three months from either | of the guarantee fee in respect of | of payment of the guarantee and replace it with the

the date of last
disbursement of the loan
to the borrower or the

credit facility to the borrower”

fee in respect of credit facility
to the borrower, whichever is
later”

following: “a period of
three months has
elapsed since the credit




awayds ay} 03 suodaa
duwgns jo Aduanbauy
ay] ‘paidadoe JoN

3y} Jo aduewoad
3y} uo suodau
Alyiuow an1a3.4

3unodau
Jo Aouanbay ayy jo Ajred

fawayds
3y} Jo aduewoyad
3y} uo suodad anladad

8l

‘Apoq 1ygis1ano ue jou
S1 UOIIRIDOSSY sdayueg
eAUSY| “1yisiano

J0J 10U pue 33)1Wwod
aAljeJlsIUIWIpe

ue s 33)11Wwo))
3ul1aalg awayds

ay] °paidacde JoN

"anlleludsaidal ayy
JO UoI1eIDOSSY suaxueg eAuay)

JO 4221140 3AINDAXT JA1YD (4)

« Paleniul

uaaq sey uoloe
A1anodau pue paj|edau
uaaq sey Aljioej upatd
3y1,, yum aoe|das pue
(P) @1312Q "uonedyIpow
yum paydasoy

«S8ulpaadoud A1anodas apnpul
Aew yiym uojpe Asanodau,,
yum ade|daa pue _s8uipaadoud
A1anodau,, spiom ayi a13)3Q

‘1y81519A0 10§ UOIIRIDOSS Y
siaueg eAuay JO uoisnpuj

[ v
187 . . Wi

‘panjoaul

aJe sjunowe [|ews aaym
3|qeln 8q jou Aew uolde 1UNOd
‘s3dUBR)SUl BWOS Ul ‘I9AIMOH
"31ndsip e 9]133s 0O} MNOd e ul
uaje] uole sueaw s3uIpaad0I(

N JL]

JaqUISN 939131WIWOD
3u113315 awayds
[euollippe pasodoud

~ .

‘me|

4O ss320.d anp Japun
pajelliul usaq aney
s3uipaadoud Alanodal
3y} pue paj||edal uaaq
sey Ayjiej 1pasd a3y} (p)

()
(ID¥L

€l

"JOojeJISIUIWpPY Y]
104 pasodoud si 533y jo
uolsodwi uo uonpuny

Mau e ‘uolippe uj

< Jamouloq ay)
01 pasingsip sem Alljioey

'93) 93juetens ay)
JO uonisodwi ay} 1oy uole|nSal
e ae|d ul Ind aaneulayje ay; uj

uone|si3s] Aq papiaoud se

1dadxa palea 1o paaiem ‘pasoduul
aq Aew 23§ 3uisuadl| 4o xe} oN (1)
xe} jo uonisodw|

‘0Lz d]>11e ul papinoad se swua)
w1dxa ul 10y papiaoad aq pinoys
33) aajueteng ay) Jo asnep y

"2)9 Juawelaed “uajsiuiw

3yl Aq |enoudde pasu 23y

3yl sa0( 212 woym Aq ‘135 sI 23}
3y} Moy Jea)d Jou s3] “suone|ndal
3y} ul ,23j aajuesens,

B JO UOlJUBW J3Y10o Ou s] 31ay |

‘pasde|a sey ‘uaje|

S1 JaA3YDIYM ‘JamO0110q
3yl o1 Aljoey upadd jo
10adsaa ul 935 aajuetens
3y} jo 1uawAed jo ajep




scheme;

steering committee will
be determined
administratively
depending on the
progress of the scheme.

16. is a micro, small or To ensure only operational MSME| is a micro, small or medium Not accepted. The
10 | medium enterprise; businesses are eligible. enterprise with annual sales definition of micro,
(1 turnover not exceeding Kes. small and medium
)a 100M and a minimum 12 enterprises is
months business operation; provided in law.
17. 10 | Isregisteredasa To include businesses operating is registered as a business, Not accepted.
(1 | businessor company as registered partnerships and private limited Partnerships and
)b | under the relevant groups. company, partnership or groups are not
laws; group under the relevant laws; | excluded in regulation.
18. 10 | Isregistered by a The county governments may is licensed by a county Not accepted.
(1) | county government lack the capacity toregisterand government and holds a Licensing implies
C and holds a valid keep a registry of all businesses valid business permit or existence of a
business permit or in the county. trade license; register of
trade licence; businesses.
19 12 | Has a wide geographical Has a wide geographical Not accepted. Wide
(1 | network; network with presenceinat geographical network
)d least 50% of the counties. does not only imply
brick and motar but
also includes digital
platforms.
20. 14 | Ensure that the To provide clarity onthe Ensurethattheguaranteeclaim Not accepted.
4(d) guarantee claim in timelines for lodging a inrespect of the credit facility Specific claim process

respect of the credit
facilityislodged with
the Scheme in the
form and manner
specified by the

guarantee claim

is lodged with the Schemein
the form and manner specified
by the Scheme within 30
days of the facility becoming
non-performing under

will be provided in
the manuals.
However, the
National Treasury
proposed deletion of
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24.

15
(2)

A participating financial
intermediary
submitting a report on
credit guarantees shall
submit the report not
later than seven days of
the end of the previous
month.

To allow time to compile reports
and submit.

A participating financial
intermediary submitting a
report on credit guarantees
shall submit the report not

later than 10th day of the
preceding month.

Accepted with
modification.
Substitute “ten days
of the end of the
previous month” for
“10th day of the
preceding month”

25. |14 Accessing the guarantee | Please provide a template Accepted. The Steering
application form which should Committee to provide
capture eligibility & ineligibility guidance on
conditions together with implementing the
condition 14(6) proposal.

This form to be kept in
borrower’s file and used as a
record evidence for the
guarantee.
26. | 12(f) This should be considered before Not accepted.

27.

Part Il

(regul
ation
4)

There is established a
Scheme to be known as
the Credit

Guarantee Scheme.

COVID 19

To avoid vagueness thus the
definition of the scheme should
be concise

There is established a Scheme to
be known as the Kenya Credit
Guarantee Scheme

Ltd.

Not accepted. The law
as amended does not
support establishment
of a body corporate.
However, this can be a
basis for a more
sustainable way of
delivering guarantees in
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31

Part lll
6
)

Three independent
members, not being
public officers,
appointed by the
Cabinet Secretary who
shall comprise of— a.
one person with
experience in banking
and finance;

b. One person with
experience in insurance;
and

(o8 one person with
experience as an
entrepreneur in a micro,
small or medium
enterprise.

Inclusivity of independent
members who understand the
needs of SME’s through their
representative bodies as well as
professional bodies. This will
enhance the

pulpability of the scheme to be
MSME centered rather than
public service centered

Five (5) independent
members not being public
officers appointed by the
Cabinet Secretary

who shall comprise of—

a. One person with
experience in banking
and finance nominated
from the Kenya Banker’s
Association

b. One person
experience
in insurance nominated
from the Association of

Kenya’s Insurers

c. One person with
experience as an
entrepreneur in a micro,
small or media enterprise
nominated
from Kenya Chamber of
Commerce and

with

Industry
d. One person with
experience in
construction sector
entrepreneurship p

nominated from Kenya
Federation of
Master Builders

e. One person with
experience in legal and

Not accepted. The role
of the Steering
Committee is well
covered by the current
membership. In
addition, MSMEs across
all sectors are
represented in the
Steering Committee by
the ministry responsible
for MSMEs.

11
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the administrator of the Scheme
(as per No. 8 (1)). This will not be
prudent owing to the nature of
the scheme, corporate
governance accountability and
intensity of other responsibilities
of the Cabinet Secretary, thus it is
needed for the board to have a
Chairman answerable to the
Cabinet Secretary responsible and
a Chief Executive Officer selected
from the Board to handle
operations of the Kenya Credit
Guarantee Scheme Limited.

35.

Part Il
9

(1)

The day to day
operations of the Scheme
shall be undertaken by a
Scheme Manager and
staff appointed by
Cabinet Secretary.

In line with the Code of
Governance for State
Corporations, the day to day
operations of the Kenya Credit
Guarantee Scheme Limited should
be undertaken by a Chief
Executive Office appointed by the
Board members to ensure
accountability and professional
execution of the Kenya Credit
Guarantee Scheme Limited

The day to day operations of
the

Kenya Credit

Guarantee Scheme Ltd shall be
undertaken by a Chief
Executive Officer appointed by
the board

Not accepted. The
scheme is not a body
corporate, and,
therefore, it is not
intended to have a
board.

36.

Part 11l
9

(1)

The Scheme Manager
and staff of Scheme shall
be appointed by the
Cabinet Secretary from
among the

officers of the Ministry
responsible for matters
relating to finance.

Considering the objects of the
Kenya Credit Guarantee Scheme
Ltd, it aims to serve MSME’s
nationally and achieve its objects,
it is therefore, imprudent for the
selection of the individuals to
manage day to day operations to
be limited to the experience and

The Chief Executive

Officer of the Kenya

Credit Guarantee Schemes Ltd
shall be appointed by the Board
from experienced members of
the public who are eligible for
membership of the board in

Not accepted. The
scheme is not a body
corporate, and,
therefore, it is not
intended to have a
board.

13
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Regulations.

weekly, monthly, quarterly and
semi-annual reports to be issued

40. | Part lll | Administrator may In line with proposed changes The board may prescribe Not accepted. The
15 prescribe additional highlighted above, the Board will | additional conditions scheme is not a body
(1) conditions. be the mandated body to corporate, and,
prescribe any changes or therefore, it is not
additional conditions intended to have a
board.
41. | Docu | The steering committee | In line with changes highlighted The Board Not accepted. The
ment above to be replaced with Board scheme is not a body
Chang corporate, and,
es therefore, it is not
intended to have a
board.
42. The administrator In line with changes highlighted The Chief Executive Officer Not accepted. The

(not provided/should
include)

above to

Objects of the Scheme are geared
towards boosting micro and small
enterprises.

“A micro or small enterprise is
an enterprise as defined under
the Micro and Small Enterprises
Act

No. 55 of 2012”

scheme is not a body
corporate, and,
therefore, it is not
intended to have a
board.

Not accepted. The
definition is already
provided in the
amended Act.

44,

10(1)

Eligible borrowers

Objects of the Scheme are geared
towards boosting
micro and small enterprises

Distinguish  between the

requirements for micro
(informal), small and
medium

enterprises

Not accepted. The law
as amended defined the
beneficiaries and the
regulations cannot
supersede the Act.

15
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46. |1 (not provided/should Ineligibility for borrowers “A borrower shall not be Not accepted. This is a
include) previously implicated in eligible for a credit guarantee matter which can be
financial under the handled by the PFls.
misappropriation/misconduct Scheme if—
(h) The borrower has a record
of financial misappropriation or
. fraud”
47. | 12(1) (not provided/should Provisions to ensure sustainability | “A financial intermediary shall | Not accepted. This is
include) of participating be eligible to participate in the | already provided for in
intermediaries Scheme if the financial regulation 12 (1) (c)
intermediary—
(i) has experience of at
least 3 years in
extending and
managing credit
facilities to micro,
small and medium
enterprises;
(iii)  has a record of an
updated credit policy
in favour of lending
to micro and small
enterprises”
48. |16(2) | Administrator may Include additional conditions that | “Without prejudice to the Not accepted. The

prescribe additional
conditions

secure credit facilities to micro
enterprises

generality of subsection (1),
such additional conditions may
include the—

(h) requirements for
participating intermediaries to
provide (--%) lending to micro
and small enterprises as defined
in these

Regulations|”

scheme is focused on
micro, small and
medium enterprises.
The law has provided
for disaggregated
monitoring of the
beneficiaries to inform
policy decisions on

17
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requirements of
the enterprises;

(i) acquisition of
assets; or

(iii) rebuilding
businesses
affected by
natural disasters
or other financial
crises;

Interpretation

There is need to define Micro,
Small, and Medium sized
enterprises for clarity regarding the
targeted clients.

Micro and Small enterprises
(MSEs) are defined under the
Micro and Small Enterprise Act of
2012. Micro enterprises have a
maximum annual turnover of KES
500,000 and employ less than 10
people. Small enterprises have
between KES 500,000 and 5
million annual turnover and
employ 10-49 people. However,
Medium enterprises are not
covered under the Act.

(ii) acquisition of assets;
or

(iii) rebuilding
businesses affected by
natural disasters or
other financial crises;

“Micro Enterprises” has the
meaning assigned to it under
section 2 of the Micro and Small
Enterprise Act of 2012.

“Small Enterprises” has the
meaning assigned to it under
section 2 of the Micro and Small
Enterprise Act of 2012.

Medium enterprises means and
enterprises having a maximum
annual turnover of
—Ammu.au.ﬁu.:.:.«...nv.a*u.« NJQ m_‘.D_U_O/\m
*¥k number of people.

Not accepted. Micro,
small and medium
enterprises are already
defined under the
amendment Act.
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55

11(c)

Ineligible borrowers

A borrower shall not be
eligible for a credit
guarantee under the
Scheme if— ... (c¢) the
borrower already enjoys
a credit guarantee for
another credit facility
under these Regulations
and the lending
institution has invoked
the guarantee;

A bank is not able to determine if
the borrower enjoyed a credit
guarantee with another bank
which had been invoked.

(c) the borrower is listed on a
registered credit reference
bureau for defaulting on a
credit facility guaranteed under
the Scheme and in respect of
which the lending institution
invoked the guarantee.

Not accepted. This is a
matter which the lender
should manage.

56.

11(d)

Ineligible borrowers
A borrower shall not be

eligible for a credit
guarantee under the
Scheme if -

(d) the borrower has
been sanctioned by a
financial intermediary
against collateral security
or third-party guarantee;

Clarity sought:

Does this apply to those clients
with existing debt that is secured
and are seeking top-ups under this
scheme?

There is need for clarification on
the provision of this section.

(d) the borrower has been
listed by a financial
intermediary on a registered
credit reference bureau for
defaulting on a credit facility;

Not accepted. This is a
matter which should be
managed by the lender.

7.

12(1)
(c)

1) A financial
intermediary shall be
eligible to participate in
the Scheme if the financial
intermediary —

(¢) commits to extend
credit facilities to micro,
small and medium
enterprises which shall be

With the guarantee aiming to
address collateral limitation, the
collateral gap left by the
guarantee should be easy to
bridge by the MSMEs to raise the
guarantee absorption rate.

(1) A financial intermediary shall
be eligible to participate in the
Scheme if the
intermediary —

(¢) commits to extend credit
facilities to micro, small and
medium enterprises where the

financial

Not accepted. It is not
advisable to prescribe
the exact product
features in the
regulations. However,
these will be included in
the operational

manuals and service
level agreements.

21
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The proposal is to delete the
provision.

60. |14(4)( | (4) The participating | For uniformity purposes, there is | (4) The participating financial | Accepted with
d) financial intermediary | need to have standard reporting | intermediary shall — Bon.u_mnm:o:. The
shall — templates for use by all PFls. (d) ensure that the guarantee Zm:osm_n_.—.m_,m_mmm:e c
(d) ensure that the claim in respect of the credit m,ﬂmw%nwmﬂ amm_mm«wﬁﬂ n_uh
guarantee claim in For planning purposes, there is facility and borrower is lodged | (4) (4) and adding a
respect of the credit | need to have a clear time frame | with the Scheme in the form and | new provision “The
facility and borrower is | for all claim settlements lodged manner specified by the Scheme | said guarantee claim
lodged with the Scheme | with the Scheme. ) bl
T S S . without delay; shall be payable not
specified by the Scheme (i) The template to be used in | later than 60 days from
without delay. lodging the guarantee claim the date of lodgment.
.| The claims form will be
forms part of the annex to this . .
provided in the
document. manuals and service
(i) The said guarantee claim | |eyel agreements.
shall be payable not later than
60 days from the date of
lodgment.
61. |14(7) | (7) Any recoveries made |i) It is proposed that the amount | the participating financial Accepted. The National

on a defaulted credit
facility after a guarantee
has been paid shall be
shared between the
participating financial
intermediary and the
Scheme in line with the
risk-sharing formula.

to be shared between the
participating financial institution
(PFl) and the Scheme should be
net of all reasonable expenses
incurred in the recovery to
incentivize PFls to actively pursue
recovery

intermediary shall be entitled to
deduct all reasonable expenses
incurred in the recovery; (b)
the credit loss on a defaulted
credit facility and the net
amount recovered after
deducting all reasonable
expenses shall be shared
between the participating
financial intermediary and the
Scheme on a 50:50 basis

Treasury proposed
redrafting to clean the
proposal. Add “the PFI
will maintain a record
of all expenses incurred
in the recovery process”

23
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within
demand;

sixty (60) days of

(b) any amount of the
guarantee that is invoked and
remains unpaid after 60 days
shall accrue interest at the
monthly rate of 1% pro-rated
until settlement by the Scheme

since their capital will
not be impaired for
covered facilities.

64. |15(1) 15. (1) A participating | There are contradictions on the 15. (1) A participating financial | Accepted.
& (2) |financial  intermediary | frequency of the reports whether | intermediary ~ shall ~ submit
shall submit daily reports | they would be submitted daily or | monthly  reports to  the
to the Administrator on Reuthty Administrator on the credit
the credit guarantees guarantees issued under these
issued under  these Regulations.
Regulations.
(2) A participating financial
(2) A participating intermediary submitting a
financial intermediary report on credit guarantees
submitting a report on shall submit the report not later
credit guarantees shall than seven days of the end of
submit the report not the previous month.
later than seven days of
the end of the previous
month.
65. |SLA- | ARTICLE 3 THE | Does this mean the expectation on | There is need for clarification on | Clarification: Yes, with
3.5 FACILITY - the PFl is to grow beyond the a maximum cover of

The Scheme shall operate
at a portfolio level and
the Bank shall target to
attain a prudent

guarantee fund by a minimum of
4 times?

the provision of this section.

25% for each facility,
the total amount of
credit advanced based
on this security will be

25



9¢

953yl "4SW a8yl 104§
Ajtjenb o1 sjuswiaainbaa Qi3
Sy1ads jJoaw ISW
¢ddoueldwod xe} JO dUIPIAS 1snw pue AWouo3 ayy |
"31e21412490 adueljdwod "UOL3S siyl Jo uoisinoid Byl | se S IWSW 3yl woly  padinbau JO 101995 Aue u| 3jesado | Xauuy
Xe} V :uojeoylie]D) | uo uoledylIed JOy pasu st atay] | sI uswndop  oywads  jeym Aew siamouatog (2) |- VIS| '89
‘SWLId) Ja11aq 138 os|e
pInoys pue asjuetens
3y} 0] uolnejas uj 33y
e padieyd aq jou pjnoys
1amo.10q 3y} a10ja43Y)
pue ‘aajuesens ay} o} uond
paje|au 1502 Jou st 343y} wosaq
*JONIMOH "awayds ayy P
Aq papaye jou alte |44 npou
3y} jJo sassadoud |euuajul Y
a3y -aJe saSieyd asay) "uondas siy) Jo uoisinoad ay) {5994 JuawaBue.te /3ulssad0ud | 53 aajuelens o - (s39) | Xauuy
1eym Je3pd jou st ]| | UO uoledYLIR|D JO) Padu sj a1ay] | 98JeYy> O} pamojie |44 Yl $]| aaquetend) 3upld 4SW | -VIS| °29
uond
‘MOl YSeY | asaq
‘syjuowt JU3.IND § JaMOJI10q Y3 D
G ueyy aiow jou {wnuojeiow |edpuud Yiuow | Aq pauiwiialap sjuawied
nQ wnuojelow ay) Jo -1 JO WNWIXeW B puaixa |4 e Ajuo jsaiayul Jo npold
Y18uaj a3y} uo aa48e ued ued 33 siy3 uo AnIqIxay sey N4d juawded ou jo syyuow v
Jamouloq ay) pue |44 "uoiPas siyy Jo uolsinoad ay) 3y} Jo pouad adetn syuow G G 01 dn :pouad adean) | Xauuy
31 'SaA :uonedyIIe]) | Uo uonedyLe J0) padu s alay] | e apiaoid 03 pajepuew |44 3Y) §| -swua] Aupeg upaldd |- VIS | '99

"3|qe|iene
spuny asjuesens ay}
JO saw) Jnoy isea) je

jueg ayi o}

pajed>ojje spun{ Suieys
3s1y JO Junowe |30} 3y}
Jo a8euana| sawil (4) anoy
uey} ss3] jou jo |enuaiod
a3e1ana] anleINWIND




ity

requirements - are The

Criteri | MSME must be tax
a compliant;

69. | MSF (3) The National Will the fund be used only for There is need for clarification on | Clarification: The
Manu | Treasury - The National | settlement of loss sharing or used | the provision of this section. scheme funds will be
al - | Treasury will provide the | as capital injection to lend to used for settlement of
Key initial funding of KES 3 MSMEs? valid losses due to

. billion for the MSF and default and not as
Projec enter into a Risk Sharing capital/liquidity
t Scheme Agreement with injection for onward
Stakeh | Participating Financial lending.
olders | Institutions (PFls) that

70.

have been competitively
selected through a set
out criteria to implement
the Risk Sharing facility.

Interpretation Section

Assumptions that MSMEs in
Kenya comprise of men and
women, PWDs, or youth in any
equal or equitable manner would
lead to the erroneous application
of the provisions of these
Regulations. It is very important
that there be a desegregation of
the potential beneficiaries of the
Credit Guarantee Scheme = a
peeling back of the corporate veil
— so that an assessment can be
made as to what extent the
Scheme benefits Kenyans across

“Affirmative Action” means all
the relevant and appropriate | “Affirmative Action”
taken as
devices employed to ensure the
uptake of the products offered
under this

Not accepted. The term

has not been used in
the regulations and
therefore is not defined.
The intention is to have

well as

Credit Guarantee | jnclusive regulations
Scheme by marginalized persons | that cover all categories
among women, persons with {-of MSMEs, including

disability, and the youth.

those owned by the
marginalized persons.

27
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public officers,
appointed by the
Cabinet Secretary who
shall comprise of—

(i) one person with
experience in banking
and finance;

(i) one person with
experience in insurance;
and

one person with
experience as an
entrepreneur in a micro,
small or medium
enterprise.

continuously addressed and for
that matter in step with the
developments that take place in
the state dynamically.

Several clauses in the Constitution
of Kenya highlight the importance
of ensuring that marginalized
persons are specifically targeted
for inclusion in all spaces.

appointed by the Cabinet
Secretary who shall comprise
of—

(iv) one person representing the
interests of marginalized persons
among women, persons with
disability and the youth

addressed in regulation
14 (3).

74.

Functions of the Steering
Committee.

In keeping with the proposal
above, a clause should about the
monitoring the uptake of loans
using the credit guarantee scheme
should be included as a function
of the Committee in order to
ensure

the benefits of this Scheme
reaching marginalized persons for
real and in real ways.

The Steering Committee shall—

Continuously  monitor  for
improvement the uptake of

loans from intermediary

financial institutions by
marginalized persons among
women,

persons with disability and the
youth and make appropriate
policies to provide for the use
of affirmative action measures
to elicit the participation of the
aforesaid marginalized persons
in the enjoyment of benefits
available under the credit
guarantee scheme through the

Accepted. (Improve)
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with disability and the youth
from accessing the loans.

For instance part (g) on credit
worthiness. This has historically
made it difficult and in fact
impossible for the mentioned
persons to access financial benefits
offered by financial institutions
including banks, SACCOs etc. For
this very important reason,
eligibility must include a clause
that targets the said marginalized
persons through affirmative
action measures.

falls under the category of
marginalized persons among
women, persons with disability
and the youth targeted for
affirmative  action  measures
aimed at inclusion into the credit
guarantee scheme. (the policies
to be made by the Committee as
proposed in No. 5 regarding
Regulation 7 above should
examine the hurdles and means
around them).

eligibility criteria.
Regulation 14(3)
captures this intention
too to enhance
inclusion of these
groups.

[ 8

12

Eligible financial
intermediaries.

To ensure compliance with the
agenda of inclusion of the
marginalized persons indicated
above, it is essential that the
commitment of financial
intermediaries is obtained
through requiring them to make
provisions for the same. One way
is by requiring them to have a
desk that deals with this issue.

12. (1) A financial intermediary
shall be eligible to participate in
the Scheme if the financial
intermediary—

has, or for the purposes of the
credit guarantee scheme sets up,
a desk that will deal with
matters concerning the
facilitation of loan applications
for marginalized persons among
women, persons with disability,
and the youthusing relevant
and appropriate affirmative
action measures provided by the
Committee as well as devised by
the financial intermediary itself.

Not accepted. The
scheme does not have
the mandate to compel
PFls to set up desks for
marginalized groups.
However, as a
condition under the
scheme PFls are
required to commit at
least 30% of credit to
these groups. The
provision is deemed
sufficient.

31
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youth and persons living
with disabilities.

otherwise not fit into the
meaning of credit worthy persons
to receive loans the majority of
which would be enterprises
headed by the marginalized
indicated throughout this
document. It would therefore be
imperative that much more
weight is placed on reaching
them. It is also a fact that women
distribute the benefits of their
finances to more persons i.e.
children, vulnerable persons, etc.
and therefore require much more
support to increase the same. If
marginalized persons are able to
make strides in their socio
economic status, then the
objectives of this Scheme will
have been realized at the
broadest level.

80.

21

Offences and penalties.

21. (1) A person who—
(a) wilfully applies any
proceeds of a guaranteed
credit facility to any
purpose other than the
purpose for which the
credit was approved;....
commits an offence and
is liable on conviction to
a fine not exceeding five

This section, which targets the
beneficiaries of the credit
guarantee scheme, whose
importance in instilling fidelity in
the use of the resources obtained
under the scheme is nonetheless
quite harsh. We say so especially
in_respect -of the marginalized
persons referred to in this report
who from time to time experience
hardships brought about their
very marginalization.

21. (1) A person who—

(@) willfully applies any
proceeds of a guaranteed credit
facility to any purpose other
than the purpose for which the
credit was approved without
the express permission of the
financial intermediary;

Not accepted. The
proposal to add the
words “without the
express permission of
the financial
intermediary” is not
tenable.
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g Central Bank will be part of the governance
comm | tasked with the day to arrangement tasked
ittee day running <<_:..~ oversight and

(administration) of the policy matters.

scheme. A more apt

arrangement would be

for the steering

committee to be in

charge of governance,

oversight and

policymaking and

delegate the

administration to

another office/officer.

84. |8) 8(1) States that the 6(1) and 8(1) and 9(1) should be Accepted. Delete
Admin | Cabinet Secretary (CS)or | harmonized  with a  clear “administered” in 6(1)
istrati | @ny other person determination on who and replace thereof

designated by the CS administers the scheme made. “overseen”.
on of .
shall be the administrator
the of the scheme. This is
schem | already conflicting with
e 6(1) that bestows
administration to the
steerco.

85. |9(1) There are currently 3 Not accepted. The
Schem | 9(1) states that the day management levels: steerco, scheme administrator is
e to day operations of the | administrator and scheme the CS/NT&P, the
manag scheme shall be manager. It is suggested that the scheme manager will

undertaken by a scheme | position of the scheme manager undertake the day to
mﬂ_, M:n_ manager. This suggests be abolished, and the functions day operations while
sta

that the day to running
of the scheme and the
administration of the

listed be undertaken by the
administrator

the steering committee
will provide oversight
and policy direction.
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interm
ediary
)

participating financial
institutions

89.

13(1)
Applic
ations
by
financi
al
interm
ediari
es

The section 13(1) requires
an eligible financial
intermediary which
wishes to obtain a
guarantee from the
Scheme on part of a
credit facility extended to
a micro, small or
medium enterprise to
apply in writing to the
Administrator. The
drafting of this section
suggests that an
application should be
made for each and every
credit against which a
guarantee is issued.

The drafting of the section should
be enhanced assuming that the
intention was not for an
application to be made for each
and every credit guaranteed, but
for participation in the scheme.

Accepted.

90.

14(6)
and
14(7)
condit
ions
for the
guara
ntee
by the

Sub-regulations 6 and 7
appear contradictory.
While 6 acknowledges
the debt as owing to the
Government, 7 appears
to allow the financial
intermediary a share in
the proceeds of recovery
after a guarantee has
been paid. This suggests
some form of ‘double-

The financial intermediary should
not share in the proceeds of a
recovery after the guarantee has
been paid off.

The claims process should be a
substantive standalone section.

Not accepted. The
scheme will cover only
a portion of the losses
due to default and
therefore the recoveries
will be shared according
to the risk sharing
formula. However, a
new regulation has
been inserted to
provide for the claim
process.
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Committee before the

estima | commencement of the

tes of | financial year to which

e they relate and shall be
submitted to the Cabinet

schem Secretary for tabling in

e the National Assembly.
As the steerco is
responsible to the CS, the
steerco should
recommend the estimates
for CS’s approval for
onward submission to
Parliament

94. | 21(1)( | A fine not exceeding The penalties be harmonized with Not accepted. The Act
d) KShs 5m or a term not the provisions in the SIA quoted (Statutory
Offen | €xceeding KShs 2m has Instruments Act) is not
e been prescribed, while the relevant statute

the maximum fine that with respect to
and may be imposed in a penalties under
penalt | subsidiary legislation is subsidiary legislation.
ies KShs 20,000 or an However, the provision
imprisonment term not has been amended to
exceeding 6 months, as align with the PFM Act.
per the Statutory
Instruments Act (SIA)

95. | Additi | The role of the CBK in These regulations are
onal the management and anchored on the PFM
comm | implementation of the Act and hence cannot
ents scheme to be reflected. allocate more roles to

CBK besides those
provided under the

39



ov

«Jewaoyul

1O [ewlOy) J3YlIa,,
3unajap Aq papuawe
uaaq sey astudialus,,

pue _palalsi8al Jou,, se paniisuod
aq aJojalayl ySiw uoniuyap

3y} Ul pasn se _|ewloul,, plom
ayy sasidialua pasaisiSal

03 543434 (q) (1) Ol asne|d

Jo uonelaidiayul ‘Palaplsuodad aq piNoyYs | sealays “Ayus ssauisnqg |ewlojul c

3y] ‘paydaddy | sasudialua, Jo uoniuyap ay | JO |ewuoy yloq sapnput siy] | asudiajua jo uouyaq | asnepd | ‘86
‘suolle|n3al ‘paulap sl "aWwaYds ayl Jo
9y} Ul way) ajelsad O} | W) 3y} yoiym Japun uoisinoad | aa1pa(qo utew ayy Sulaq sINSW
Adessadau jou s1 11 Py | Adoniels ayy Sunels aaleula)je audsap (SJNSW) sastadaaiug
W4d 3y1 ut papiaoad | ay3 ul 1o JINSIA UB $31NJISUOD WNIPa pue [[ews ‘0N

Apeauje aJe suonuyap Ajpexa jeym Aypads 1sea) je JO uoniuyap ay) 1oy apinaold _

3y aduig ‘paydadde JoN | pinoys (uonelaadiaug) z asned Y ye L6

"(e) (1) z1 uonenau

ul papinoud se

siseq ased> AQ ased e uo
d®LN/sD Aq patapisuod
9Qq ued uoniuyap sy} ul
papnjpul Jou suolinlisul
JO uonedpiyed
‘paidace JoN

"sainpadoud swiepd

JoJ 1dadxa ‘suonen8au
3y} Joj a|qeidadoe

1ou si jesodoud sy

"sa1s1ulwpe
Jjueg ayl yoiym sanjels

A1a1p0os

anlelado-0d 1ipasd pue s3uiaes
pue ‘3uppueulj Ui panjoaul
suolesiue3IO |RIUSWIUISAOS
-uou paJtajsi8as ‘uolniisul
3>UeUOJOIW ‘UoIINIIIsSUI
acueuly yuswdojanap

‘jueq |ePJaWWOod e

sueaw  Aleipawalul Supueur

10U Op suolle]

s g - P

o a  a -

n3a Jp 3yl

eAuay| Ul SJINS

Jo 3upueuy ay) ut 3jod yuedyiudis
e paAe|d aaey suoliniisul

353y} 13A (uonesodiod
Juswdolana |epJawwod)

pue |elisnpu] ‘papwi] [eyde)
4q| ‘a1eisy |eisnpul eAuay 3-9)
suonnsul adueul4 juswdojanaq
papn[pXa sey uoniuyap ay |

40

JWSWI jJO uoniuysqg

AN 3

:A121D0S

aA11e12d0-0d JIpasd

pue s3ulaes pue Supueuly
ul panjoaul suolesiuegio
|[eluaWUISNOS-uou
paJajsi8al ‘uolnyiysul
JdUBUYODIW Hueq
[BI2J3WWOD B sueawl
JAdeipawualul |epueuly

sy -

3q p|noys uoiinjosal
aindsip pue aunpacoud
swiep ‘A8ajeais

3S1J 9y} UO UOoIP3s Y

PaJ1aplsuod




this needs to be clear. In the body
of the Regulations, the term
“enterprise” is used as a stand-
alone term, which gives the
impression that the Regulations
also cover unregistered/informal
business entities/enterprises

99

Clause 2 -has expanded
the Financial
intermediaries

to include commercial banks,
microfinance institution,
registered non-governmental
organisations involved in
financing, and savings and credit
co-operative society. This is quite
in order as it will benefit as many
enterprises as possible given the
scheme's funds are drawn from
public coffers. However, Clause
12(1)(a) restricts these
intermediaries to those licensed
by CBK and gives the Cabinet
Secretary powers to designate
other institutions as
intermediaries.

This is inconsistent with the clear
definition of ‘financial
intermediary” in Clause 2.

Not accepted.
Regulation 12 (1) (a)
empowers the
CS/NT&P, upon
recommendation by
steering committee, to
determine other
institutions not defined
to participate in the
scheme. There is no
inconsistency.

The National Treasury
proposed amending 12
(1) (a) by adding “on
the advice of the
steering committee” at
the end.

100.

Clause
6

membership to the
Steering Committee

which includes independent
persons but does not provide for
tenure (period to serve 3-4-years
etc).

This should be provided for.

Accepted. Tenure for
the independent
members not exceeding
3 yrs renewable once
based on performance
proposed as a
subregulation.
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emphasis on branch
network.

be by way of access points eg
bank agents, ATMs, POS
terminals, etc

geographical branch
network”

106. | Clause | Lending limits Participating financial If its the former, then it could be | Clarification: The
14(2) intermediary (PFl) shall not use unrealistic to implement implementation of
more than one per cent of regulation 14(2) will be
guarantee funds available on any guided by the service
single individual MSMEs. This level agreements.
Clause is clear on which funds are
being referred to. Are these the
funds allocated to the PFl under
the scheme or the overall funds
available under the CGS?
107. | Clause | Preferential interest rates | It is stated that the financial There is need to define what Regulation 14 (1) (d)
14(1)( intermediary shall provide access | preferential interest rate is. has been amended to
d) to affordable credit to the read “provide access to
beneficiaries at preferential affordable credit to the
interest rates among other terms beneficiaries reflecting
the lower risk of
borrowers guaranteed
by the scheme”
108. | Clause | Submission of reports on | Clause 15 (1) and (2) may cause It is important to note that Accepted. Frequency of
15 (1) | credit guarantee confusion as Clause 15 (1) refers daily reporting may be unduly | reporting has
& (2) to reports being submitted daily | onerous as financial conditions | harmonized as
and Clause 15 (2) not later may not change much on a “monthly”
than seven days of the end of the | day-to-day basis.
previous month. Are the reports
being submitted monthly or
daily?
109. | Clause | Clause 15(3) should be to include submission of reports | This will enable the | Clarification: The aspect
15(3) | amended on geographical distribution of Administrator monitor equitable | Of geographical

the loans guaranteed under the
scheme

distribution is deemed
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The National Treasury
National Assembly

The Senate

A financial sector
regulator

Any other public body or
Government agency.

Any other person who
lawfully needs the
information

(a)The freedom of the CBK or
any other financial sector
regulator to share borrower’s
personal details and financial
information with:

The National Treasury
National Assembly
The Senate

Any other person who
lawfully needs the
information

(a)The freedom of the National
Treasury to share borrower’s
personal details and financial
information with:

National Assembly

The Senate

Its duly appoint agent on
matters relating to the
scheme activities or the
National Treasury’s rights

under regulation 14 (8)
(f). In addition, other
information sharing
requirements are
sufficiently covered
under other statutes
including the Banking
Act.
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borrowers to be included in the
scheme.

117. | 12(¢) (c) commits to extend In the future, ‘four times may not | (c) commits to extend credit Not accepted. It is the
credit facilities to micro, | be the appropriate number. facilities to micro, small and considered view of the
small and medium medium enterprises which shall | National Treasury that
enterprises which shall be be a multiple of the amount a multiple of less than
at least four times the that the Scheme will guarantee. | four times does not
amount that the Scheme This multiple will be give value for the
will guarantee. determined by the Steering guarantee.

Committee and announced to
participating financial
institutions from time to time.

118. | 12(f) “. .. has maintained a The problem here is the use of an | (f) has maintained a portfolio | Accepted.
portfolio quality that is average. If all lenders below quality that is above the
above the market average improve Em: portfolio, | minimum level set by the
average as am_.:o:m:.mﬂma the average ZE..<<_= drop, Steering Committee on credit
by low non-performing | possibly eliminating some lenders .
ratios on credit facilities | even though their NPL did not facllities  that ] have:  been
that have been extended | change. In the extreme, the extended to micro, small and
to micro, small and average NPL could be lower than | medium enterprises.
medium enterprises”. the scheme would like, which

would also eliminate some PFls.
The Steering Committee can set
this rate and give the scheme
flexibility.
119. | 13(2)( | (a) multiples of guarantee | Are you intending to have one (a) the multiple of guarantee Accepted.
a) value the financial multiple or more than one? We value the financial

intermediary intends
to-extend to micro,
small and medium
enterprises.

would recommend using one
multiple as using more than one
adds a level of complication to
the scheme. Based on this

intermediary intends to
extend to micro, small and
medium enterprises;
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rate caps, we suggest that
interest rates are based on
market rates. The rates
determined should be
sustainable and cost covering
for the participating financial
institutions. To ensure
affordability of all credit
products in the market, the
CBK can continue to play its
regulatory role, including
through ensuring banks apply
risk-based pricing models.

PFls will be required to
apply risk-based pricing,
reflecting the lower risk of
borrowers guaranteed by
the scheme”

beneficiaries reflecting
the lower risk of
borrowers guaranteed
by the scheme”

123,

14(2)

The participating
financial intermediary
shall not use more than
one per cent of
guarantee funds available
on any single individual
micro, small or medium
enterprise.

In Section 14(2), what does the
word “available” mean in this
use? Does it mean the amount
available to the lender? Does it
mean the amount available to the
whole scheme? Also, as the
amount “available” declines with
usage the one percent amount
will get smaller and smaller. This
decision could be reserved for the
Steering Committee.

The participating financial
intermediary shall be subject to
a limit established by the
Steering Committee for the
maximum amount of guarantee
funds available on any single
individual micro, small or
medium enterprise.

Accepted with
modification.
Regulation 14 (2) has
been amended by
replacing “guarantee
funds available™ with
“allocated portfolio”

124.

14(8)(
e)

(e)ensure, through a
stipulation in an
agreement with the
borrower, that it shall
not create any charge on
the security held in the
account covered by the

The scheme may want to require
written permission instead of
notification. Notifications can get
lost. The scheme will have more
control if it knows if there are
subordinate liens.

(e) ensure, through a stipulation
in an agreement with the
borrower, that it shall not
create any charge on the
security held in the account
covered by the guarantee
for the benefit of any

Accepted. Replace
“notifying the Scheme”
with “advance written
permission from the
Administrator”
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127. |10 A borrower shall be During implementation, a more | Edit the clause as follows: “A | Not accepted. The
(1)(a) eligible for guarantee specific definition of MSMEs borrower shall be eligible for definition of micro,
under the scheme if the based on clear criterial will need guarantee under the scheme if small and Bma_:::a
borrower- to be developed. : . enterprises is already in
is @ micro, small or g the U.o:os\m«-_m w micro, small or the PFM Act which the
medium enterprise medium enterprise (MSME). The regulations cannot
definition of MSME based on | qypersede.
clear criteria will be determined
by the Steering Committee”
128. | 7(c) evaluate applications for | Minor typo—"‘advice’ should be Evaluate applications for | Accepted.
participation from non- ‘advise’. participation from non-bank
bank institutions and institutions and advise the
adulee therCabinet Cabinet Secretary.
Secretary
129. [12(2) | The Scheme shall enter Minor typo—remove “for” The Scheme shall enter into a Accepted.
into a written agreement written agreement with each
with each eligible eligible financial intermediary
financial intermediary before the financial
before the financial intermediary is allowed to
intermediary is allowed participate in the Scheme which
to participate in the shall specify how the financial
Scheme which shall intermediaries shall participate
specify for how the in the Scheme.
financial intermediaries
shall participate in the
Scheme.
130. |6 Administration of the There is currently no mention of | Where a corporation is set up Not accepted. The

scheme

the formation of a company that
will eventually run the CGS
beyond the MSF

to run the CGS, then relevant
corporate governance rules will
apply with the need for a
board of directors. This would
need to be elaborated further

regulations cannot
establish a company.
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Sector is a different segment from
the medium enterprises.

MSEs as a member of the
Scheme Steering Committee as
iv, and that representation of
the Council of Governors is key
for verifying eligible borrowers
as provided for under clause (10)
subsection 1, e.

MSEA is not tenable
because members of the
Steering Committee are
not to be
representatives of the
associations but to
provide overall policy
direction for the credit
guarantee scheme. The
proposal that a
representative of the
Council of Governors
sits in the steering
committee is not
tenable because the
steering committee
does not verify
borrowers.

135. Clause 6, subsection (2) a | Clause 6, subsection (2) a, seems | Change the education level to | Not accepted. For
to discriminate entrepreneurs “diploma” managerial or similar
who have a diploma level of roles, a university
education to be members of the degree is deemed
Steering Committee. Most of the appropriate.

MSEs sector entrepreneurs possess
lower qualification.
136. Clause 9 subsections 1 & The National Treasury should | Not accepted. The
2 on Scheme manager consider advertising the jobs | proposal is not tenable
and staff competitively. in the current
arrangement.
137. Clause 10 subsection 2 Consideration to be made to | Not accepted. The

on eligible borrowers

qualify the
percentage

portion in

details of the portions
will be negotiated in
the design and
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