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REPUBLIC OF KENYA

P,lR.IJT"6.NtrENT
OrTTCE OT THE CLERK OP THE SENATE

Clerk's Chambers
Ihe Senate
Parliament Buildings
P. O. Box 41842 -00100
Nairobi, Kenya

Ref.sEN./.P..ETITIANS_/.Q_o..R.R..1.29_i7_

The Petitioners,
C/o Mr. Nicodemus Onyango Mulaku,
The County Secretary,
County Government of Busia,
P.O. Box Private Bag - 50400,
BUSIA.
Tel: 0721125646

PARLIAM E NT
OF KENYA
LIBRATiY

27th March,2OlT

Dear P'l'd;'*n ,
RE PETITION TO THE SENATE REGARDING THE FINDINGS OF THE

SESSIONAL COMMITTEE ON COUNTY PUBLIC ACCOUNTS AND
INVESTMENTS ON ITS CONSIDERATION OF THE ACCOUNTS OF THE
BUSIA COUNTY EXECUTIVE FOR THE F.Y. 2013 12014

The above matter refers

Ms. Emmy Chepkwony, Senior Cle
chepkwonvem m ahoo com) is
matter

rk Assistant (Tel No. 0724789218 and Email,
the officer responsible for facilitating this

Yours e-raf.-.$
/

. A. MOHAMED,

Cor> to:-

Further to our letter Ref. No. SEN./pETITIONS/CORR./2017 dated 13e March
2017, this is to inform you that your Petition has been referred to the Sessional
Committee on County Public Accounts and Investments for its consideration.

SENIOR DEPUTY CLERK,
FOR: CLERK OF THE SENATE

Sen. (Prof.) Anyang' Nyong,o
Chairperson,
Sessional committee on county public Accounts and Investments
Parliament Buildings,
NAIROBI.

Copy of Petition enclosed.



h{E SEi"Jrry{-E
Fd.ECEIVEI)

i 4 i'l;,i i,,i

SIJNICR DEPLITY CI,ERK I
ERNAL MEMO

e enlor Deputy Clerk (MA)

THRO': The Director, L&PServices

FROM: Second Clerk Assistant

DATE: 13th March,zOLz

PETITION BY THE GOVERN

The above Petition refers

Upon consideration by the Sessional Committee on County Public Accounts
and Investments (CPAIC) of the accounts of various county governments for the
Financial Year 2Ol3 l2Ot4, the Chairperson of the Committee laid on the Table
of the Senate, on 23rd February 2017, a Report on the financial operations of
ten county executives, among them the Busia County Executive. A Motion for
adoption of the Report was consequently moved on 28ft February, 2Ol7 and
debate commenced. Debate on the Motion was later adjourned en lnd March,
2017 , pursuant to standing order 99(i).

Among the findings of the Committee, with regard to the financial operations of
the Busia County Executive, was that various expenditure items by the County
Executive were unsupported by relevant documentation. The Committee
therefore recommended, among others, that the Director of Public Prosecutions
takes appropriate action to charge the Governor under section 62(1)(c) of the
Public Audit Act (No. 34 of 2O15).

The present Petition seeks to have the said findings and recommendations of
CPAIC overturned, on the basis that the Busia County Executive did present to
the Committee all the documents requested by the Committee, and that the
Committee failed in its duty to scrutinize the said documents as required of it.

The Petitioners also allege politics as the motive behind the said adverse
findings on the part of CPAIC, including on the part of the Senator for Busia
County who is a member of the said Committee. The Petitioners therefore pray
that the Senate rejects the findings and recommendations of CPAIC with regard
to the financial operations of Busia County Executive and drops the
recommendations contained in the said Report calling for investigation and
prosecution of the Governor of Busia County.

THE SENATE
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OTHERS, REGARDING THE FINDINGS OF THE SENATE
SESSIONAL COMMITTEE ON COUNTY PUBLIC ACCOUNTS AND
INVESTMENTS ON ITS CONSIDERATION OF THE ACCOUNTS
OF THE BUSIA COUNTY EXECUTIVE FOR THE F.Y. 2OL3I2OL4
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The following factors ought to be considered in determining how to proceed
with the subject Petition -

a) the fact that the Committee has already concluded its consideration of
the financial operations in issue, and tabled its Report thereon, thus
rendering the Committee functus offi.cio;

b) the fact that the said Report is under active consideration by the Senate
which, on conclusion of debate, is expected to vote whetherio adopt the
Report or not. An amendment may arso be moved to the Motion; and

c) the fact that the Petitioners allege the Committee failed to objectively
carry out the subject inquiry and that, in arriving at the adverse iirrailg"
and recommendations thereon, was informed by factors other than tf,e
information availed to and documents adduced before the committee.

It is submitted that the present petition, due to the above factors, may not besuited for consideration in the manner provided for under part XXIV of the
Senate Standing Orders.

Previously, in instances where a matter is pending before a committee,petitions have been dealt with administratively by refErring them to the saijCommittees for consideration. In the present case, it is not clear whether andhow the captioned Petition may be brought to the attention of Senators, so thatthe material statements/allegations made therein are availabie to Senatorsduring debate and voting on the subject Report.

The Petition may also be referred to the senate Business committee, or theLiaison Committee, for directions on its disposal.

This is therefore to request for your guidance on the matter.

In the meantime, attached for your signature is a draft letter acknowledgment
addressed to the Petitioners.

Charle nyua
Second Clerk Assistant
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l.) Clerk of the County Assernbly
P.O. Box l0l8 - 50400

BUSIA I 0 MAR z,.,ii

2.) Auditor General
Office of the Auditor General
P.O. Box 30084 - 00100

NAIROBI

PE'I'ITION

REF: PIITI.I'ION 'I.O SI.INA.I.Ii T]NDI]R AR'IICI,ES 37 AND I I9 OIT.I.HIi CONS.I'ITT]I.ION
OF KI]NYA IIIJGAIIDING'I'TIE ITINDIN(; S AN D RI](]OM i\I EN DATIONS OII'I'I I E S1,]NA'TIi
SDSSIONAL COMMII''I'EE ON COT'NTY PT]I}I,IC ACCOTJN'I'S AND INVI.]S'I'MIiNl'S
RT]LA'I'ING'I'O BI]SIA (]OTJNTY I'OR'I'IIE Pt]RIol) ls'[ Jt]t.Y 2013 To l0'[H .ruNIt 2014.

We the undersigncd,SosPE'tER ODEKf, O.IAAMONG ( lD NO )gt ),'l'hc
(iovernor Busia County, LENARD WANDA OBIMBIRA( lD NO.7 e.t.t..5x. ......... ), tlro
tnentber of the County Executive Cornmittee responsible fbr finance in theCo_unty^Cpvernment
of Busia and NICODEMUS ONYANGO MULAKIT ( ID No. .1.121Ap..6.3......y, tt,"
Clounty Secretary Ilusia County Governtnent representing the people of Busia make this petition
to the Senate and draw the attention olthe Senate to the fbllowing:

l.) The Senate Sessional Comrnittee on County Public Accounts and Investments in its
report on the inquiry into the financial operations of Ten County Executives fbr the
period lst.luly 20 13 to 30th June 2014 tabled betbre the Senate in February 2017 in
relation to Busia County and its Government made the fbllowing findings and
reccommendations,
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a.) 'Ihe unsur!)portetl cash and cash balances ksh 352'120't196.00

('ontmiltee Obscrt,ulfutns

'l'ha ()ontm i t t et: rtltse n'cd l hul -

i.) 't'he cc.rtilicate pre,sentctl by lhe CotilttyGovernrnenl .fi'om the (lentrul Bunk tf
Ken\.,a wus actuuliy u ,ttutcnrcnl of uccount v,ith rut./brw,urding leller Jfutm thc

()BK:und,

ii.)'l'hut the (ktverrnr Jhileti to subrnil the OcrtiJicute.fittnt the CBK to the

uutlilrtrs./br veri;ficct! ittrt, us tlireclecl by llte (.)rnnmiltce.

(.lommiI t ec llactnt mcndu I t t ttt.t

'l'he (lommittee rccoftuilctul:; lhal lhe l)irct:lor of l'ublic Proseculitn,s lakes

trppropriute ctclion with tt ttiew of charging the (itn,crnor untlet seclion (t2(l) (c) oJ

tha Public Audit Act

b.) Allowancse for preparing Jinal trccounts Kslt 457,000.00

onrntillee ( ) b,serttulirttt

'l'he ('rnnmiltee ob,rcrvetl that there wa,\ no cvrtlence of'where the worksfury

hutl luken pluce und u rePorl on llrc,sante wus no! uvailed.

(lommi llec lla cttnunentlut ktrts

'l'he ()omttiltee recommencls thetl llrc (iovernor he surchurged Ksh. 157,000

/or /itilure to provide in/itrmation uruler section 62(l)(c) o/' lhe l'uhlic Audit

Act, 201 5.

c.) l.tubitities not qualdyittgfor pa.vment Ksh 6,375,000.00

' 
r nnnti t I c a () bs ert,u ! i t t tt

'l'he (lontmittce wa,\ not sat isfied with the Ooverrun"s response as no evidence o/

the stu// paid v,us availed.

(l

(

PI'T'I'I'ION'TO SENA'I-E T] N DE IT AR'I'ICLES 37 AND I19 OFTHE CONS't'I'[U'ilON 0Ir
KIIN}'A REGAIIDING TIII.] F INDINGS AND RECOMNII'NDA'I'IONS OF'TIIE SENA'I'T]

SI]SSIONAI. COM M IT'I']] I' ON COI"]N'I'Y PTII}LIC ACCOI.]NTS ANI) INVI.]S'I'MI.]N'I'S

RIiLATING TO BIISIA COI I N'I'Y F-OR'I'H Ii PERIO D ls'r'JUr,Y 2013'l'() 30'l'H.ttlNE 2014.
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a.) Tree pkmting proiect Ksh 7,000'000.00

'on'tn'tiltee (') b,servut ion's

'l'he C.omruiltee oh,sarvecl lhat tltc (ioyernor Juited to suhntit the musler roll,

pdymant schedule antl olher relevunl docurnents uS directccl by tha ()ommiltae.

( lonm1 i t I ee llccrt tn nrc ntlul i onl;

ll'he (lommifiee recontmencls lhat the I)irector ol l'uhlic l)roseculirtns tuke't

uppropriate action with ct view o/ charging the ()overnor under sectittn 62(1) (c)

of the l'ublic Auclit Act,20l5.

b-) Kenyn Inter-counties sports antl Cultural Associhtion (KICOSCA) Games

Ksh 16,709,750.00

(lunnt illee Observttl iott

'l'he (:rtmmiltee was not sttti,sfied wilh the resportsc,t tt,s lhe annexures provided

were nol satisfi)ctor.v, e,specially since lhe payntent schedules were ntissing.

itrn mi I t ee lle co mrtentlal i on(

'l'he Commiltee recontmencls lhal the l)ireclor o/ f'}ublic ]'rosecutions take,::

(qpropriale uclion with a view rf clwging thc Governor under seclion

62(1 ) (c) oJ' t he ['ubl ic Audit Acr, 20 1 5.

2.) That your petitioners have observed and noted that the County Government of Busia
' 

,.rpond"d io the allegations rnade against it and its officers before the Senate Sessional

Comrnittee on Counly public accounts and investments and stated as hereunder and

provided docurTrentary evidence in support oftheir defence as follows:

PETITION TO SENAT E UNDER AR'TICI, ES 37 AND 1I9 OI- THE CONST ITUTION OF

KENYA Rf,GARDING'THE ITINDING S AND RECOM MENDATIONS OF THII SI.]NATI]

SESSIONAL COMNIIT'IT],I] ON COUNTY PUBI,IC ACCOT]NI'S ANI) INVES'I'MI'N'I'S
R THE PERIOD 1SRELA'TING TO BI]SIA COTJNTY FO 1'JULY 2013 TO 30TH.lUNE 2014.

-')



a) l]NSI]PPOR'IED CASII AND BANK BALANCES KSH 352,120,896.00.

with regard to the alleged unsupported cash and cash balances, the county coverntnent

on 3rd-of.lrty 2014 received ksh 307,116,369.00 tiom the National -freaury to the

county Revenue Fund Account No. 1000 l716l8 held at the central Bank of Kenya

(CBKj which was a new llnancial year z1l4l21l5.Aletter by the CBK forrvarding

certified bank statements together with the statements in support of the said receipt was

attached for audit and Cornriittee verification.'Ihis receipts could not have been included

in the 2013/2014 financial statements because it was received after the closure of the

financial incluestion.This fact was pointed out by the County Treasury to the National

'freasury.

1'he County'freasury was ol the view that the allount of Ksh 307,1 16,369.00 be

included in the financial year 2Ol4l2O15 flnancial statelnents . However the National

Treasury rejected this opinion and advised that the alnount be included in the financial

staternents ior the y"u, )Ol:tZOl4 in order to maintain uniforrnity across Counties 'I'his

lead to an audit query by the olllce of the Auditor General who subsequently

recornmended that the i"""ipt of Ksh 307,116,369.00 be removed fiom the tinancial

statements for 2Ol3l20l4 and be included in the tinancial staternent fbr 2014/2015 to

adhere to International Public Sector Accounting Standards (IPSAS-CASH BASIS OF

REPORTING).

with regard to the surn ol Ksh. 45,004,527.00,when wee appeared betbre the Sessional

Comrnile on County public accounts and investtnent in August 20 16, we presented to the

Corntnittee the certificate olbank balances in respect to account number 1000171138, as

at 30th June 2014, which had a balance of Ksh.45,004,527. This account is the County

Development Account held at the Central Bank of Kenya Nairobi and not a Kenya

Cornmercial Bank account as indicated in the Audit report'

The Kshs. 45,O04,521 plus Kshs.307,116,369.00 alnounts to Kshs.352,120,896.00.'Ihis

is the tigure in the query alleged to be the unsupported cash and cash balances in the

Senate Sessional Cornmittee Report.

NDER AII'I'ICLES 37ANDII9O [,'1'Hlt coNSl'l 't't)r'toN oFPti'ItI'loN 1'O SIiNAT'B T1

RI]GARDING I'II I.] IIINDINGS AN D Rt](]OMMI]N DAI-IONS OF 'I' tIE SENA'TIKI'NYA
EIi ON COT]N'I'Y PT) BI,IC A(]COTI N'I'S AND INVES TMEN'I'SSI]SSIO NAI- COMMI'IT

THtr PI'RIOD ISRIiI,A'I'INC TO BT]S IA COT]N'tY T'OR 't'.ltil,.I'2013 T() 30'[H.lliNI,] 2014.
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We wonder why the Senatc <.:otnmitte did not consider the certificates of l'lank balances

and the certified bank stateprents frorn Central Bank of Kenya. 'fhe Senate Comrnittee in

its observation says that there was no forwarding letter lbr the certificates of bank

balances. This letter ref cIIK/REC-MGT/BUSIA l/2016 dated 15th .lune 2016 was

attachecl and is in appendix ( iii) above. For the Senate Courmittee to lnake a

reccornmendation based on this is therefbre a miscarriage ofjustice given the t'aot that the

Comrnittee had the constitutional powers to invite the CBK tnanagement to clarily the

authenticity of the statements tabled befirre the Comrnittee

a.) ALLOWANCIiS FOR PREPARING FINAL ACCOUNTS KSH 457,000.00.

The County Governtnent of Busia prepared the annual financial statements fbr the

financial year in question in compliance rvith section 149(2) (k) of the Public Finance

Managenrlnt ect ZOtZ. The Couniy Governtnent did not use a consultant to prepare the

said f-rnancial statements but, instead, used its own accountants which in turn also aided

in developing their capacity as envisaged in Section 104(l) of the Public F'inance

Management A ct 2012. Thii capacity building/training was carried out by senior and

experienced aooountants in the County

Since this exercise was lneant to act as a training in order to develop the capacity of the

accountants, it was necessary that the same be done away fiorn the County Headquarters

at Garden park t{otel in Maiaba Town (BusiaCounty). This necessitated payrnents of per

dierns to the particiPants.

The Auditor Gencral was provided with the paymcnt schedules'

b.) LIABILITIES NOT QUALIFYING FOR PAYMENT KSHS.6,375,000.00.

There are a number of liabilities in respect whereof demands have been made upon the

County Governrnents. Most of these dernands relate to liabilities incurred and owed by

the detunct local authorities in the geographical areas currently constituting ditl'erent

Counties. At present no law or mechanism has been established to deal with such

liabilities. However section 58 of the urban areas and cities act provides that the assets

and liabilities of the defunct local authorities are vested in a body created by law.

Generally, the assumption has been that the body conternplated under section 58 are the

Counties and their Governments established under the Constitution'

PI'TI'I'ION'I'O SENA'I'E T]NDIiII. ARTI(JI,IiS 37 AND I I9 OIi'I'IIE CONS'IITTJ'I'ION OIT

KI'NYA ITEGARDIN (;'l'Hl! l.lNl)lNGs AND RECOM MtrNDA'I'IONS O ti't'Ht,l sliNA'l'I
SESSIONAI- COMMI'I''TEE ON COT]NTY PUtst,rc ACCOUNI' SAN D INVI'S'IMIiN'I'S
RI]LATING'I'O BT]S IA COT]N'I'Y I.OR I'II E PERIOD IS't JT]I,Y 2OI3 't() 30TH.ltrNIi 201.1.
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Arnong other creditors of the detunct local authorities that existed belbre the Counties

carne lnto place rvithin the geographical location of Busia County were the Kenya

Revenue Authority (KRA) anJ caiual wages alrears 'fhe KRA made a demand of Ksh

18,673,047.00 upo, itl" County Government of Busia to pay in respect of tax liabrlitres of

the defunct local authorities inthe County. The sard demand notice is attached hereto and

contained in the bundle rnarked appendix (xvi)

On the assumption that the body tontemplated under section 58 of the urban areas and

cities is the County Governments of Busia, the County Government in the financial year

20l3l2ll4 provided fbr ancl budgeted a sum of Ksh 60,000,000.00 to cover liabilities

incurred and owed by the defunct local authorities within the county.

The two liabilities uncler this section relating to tax and casual rvages arrears were

inherited from various defunct local authorities within the County Both the paymext

schedules tbr statT paid and the demand notices fiom KRA were presented to the

Auditors for veriflcaiion and the Senate Comrnittee. 'Ihe Auditor General in his letter

I,A/ADMIN/73I (40) dated 4'h December 2014, stated the issue as having been addressed

satistactorily and hence resolved.

1'he findings and recommendations of the Senate Comrnittee is therefore an attempt to

overturn the professional opinion and advice of the offlcc ot the Auditor General

exercising its bonstitutional mandate to audit Governments and its entities. The findrngs

and recornmendations of the Senate Committee is therefore a usurpation of the functions

of another Constitutional oftlce contrary to Article 229 of the constitution of Kenya

2010. It also undennines and subverts the objects for which commissions and

ildependent oft'ices are established contrary to Article 249(i) of the Constitution'

c)TREE PLANTING PRO.IECT KSH. 7,000'000'00
.fhe above exercise was budgeted for and approved by the county Assembly as

evidenced by the copy ofthe ipproved budget fbr the tlnancial year 2013/20 l4 The

activity was conducted with a-view to promote afforestation and environmental

sustainability through the instrumentality of KAZI KWA VI.IANA by ernploying

youths in thi Count!. T'he approved budget is attached in appendix (xv) refer to folio

7
'Ihe youth in the County were engaged to undertake this activity of tree planting as

evidence6 in the rnustlr roll in appendix (xviii). This activity was supervised,

monitored and evaluated as evGnced by the monitoring and evaluation

rninutes/report attached inappendix (xix). The selection of the relevant tree species

was done by the sub-County lbrest officers working under the supervision of Clounty

Director of Forestry (Appendix xx).

ION TO SI'NA'IE T TNDIiR r\R'I'lCl.llS 37AND ll9C)II'tIIE CONS'T I'[UT'ION OFP1]TI'I'
A ITEGARDING

-I'IIT] FINDINGS AND REC-OMM ENDA'I'IONS OT ]'Hli sliNATltKI.]NY
TEIr)()N (lOtJN'IY PUBLIC A(]COI] N'I-S AND IN VES'TMIiNTS

IUiI,AT'ING 1'O BI.]SIA COT]N OD IS'I'JT]I,Y
SESSIONAI, COMMIT

TY I'ORTHE PERI 2013 'l'o 30r'H .l trNIi 2014.
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payrnent to the youths was done after the County Government was satisfled that the

,vork was carried out satistactorily as depicted in the inspection and acceptance repolt

in appendix (xxi) and payment schedules in appendix (xxii)

From appendices (xv) folio 7, (xviii), (xix), (xx) (xxi) and (xxii) the clueried atnount

was buclgeted fbr and expended in accordance with the law and in a prudent and

diligent ironn"r. 'Ihere is no valid basis for the Senate Cornlnittee findings and

recornmendations.

c.) KENYA INTER-COIINTY SPORTS AND CIjLTURAL ASSOCIA'I'ION

(KICOSCA) GAMES KSI{S16,709,750

Kenya inter-County sports ancl cultural association is an inter-County association to

prornote good relaiions and National Cohesion through sports and culture. 'Io this

end,the aisociation organizes sports and cultural events annually and rotates the

venues where they aie held 1'hese events are important in bringing together

participants tiom ail the Counties to intereact,, exchange views and learn tiom each

other. i'herefore,in the financial year 201312014 Busia County Governrnent decided

to send partioipants in these games to Nairobi. For that purpose it selected participants

through a comittee fbrmed for that purpose (see appendix xxiii)'

The County participated in the games as evidenced by the tiflretables and schedules

tbr the games as annexed in appendix (xxiv and xxv) copies of which were given to

both the auditor general and the Senate Committee. The auditor general in his letter

ref LA/ADMIN/73(40) dated 4th Deceftrber 20.14 annexed to this petition as

appendix (xxvi) acknowledged receipt of both the timetables and the schedule and

stated the issue as addressed.

The Auditor General deerred the expenditure to having been satistactorily explained

and hence resolved. We therefbre find it ditficult to understand the reasons lbr the

Senate Comrnittee making the findings it did while it had in its possession the same

documents the auditor genertrl had in resolving this matter'

PETI'TION TO SENATE TINDER AR'TICL,ES 37 AND 119 OF T}I tcoNSTITT]TION OT'

KENYA REGARDING THE TiINDINGS AND RECOMMENDATIONS OF'TTIE SENATE

SESSIONAL COMMITTI] E ON COUNTY PUBLIC'ACCOT]NTS AN D INVESTMENT'S

RELATING TO BU SIA COTIN'TY I'OR'IHE PERTOD IST JULY 2OI3 TO 30'tH JUNE 2014
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J.) (;RII.]VANCT]

c.) The prirnary role of the Senate and Senators is to represent and protect the CoLrnty

Governrnents as per Article 96(2) of the constitution of Kenya 20 l0 and in doing so

the Senators as state officers under Article 73 (2) must delnonstrate they are acting

with honesty in executing their oversight role. They rnust also detnonstrate

accountability to the public when rnaking their decisions. lts in our view that by

ignoring these documents the Senate Committee neither honestly represented Busia

County nor protected its interest.

d.)'I'he Senate Comrnittee and metnbers of the Cornmittee failed in their Constitutional

duties and responsibility to etfbcttvely and properly replesent Busiacounty and

Protect the County Government of Busia when they ignored or overlooked the

er,,idence betbre them to exonorate the County and its Government from any wrong

doing

e.) The Senate Committee and its members f'ailed to deal honestly with regard to the

allegations against the County Government of Busia in the light of the abundant

docimentary evidence betbre the Committee of which were easily accessible to the

Committee contrary to Article 73 of the Constittrtion.

t.) The adverse findings and recommendations of the Comrnittee are therefore baseless

and rnalicious in the circumstances as they unfairly potray the County Govemment of
Busia as being corrupt and inept, thereby pre-judicing the interests ofthe County in

its relationship and co-operation with third parties.

g.) The payment of per diems amounting to Ksh 457,000.00 for the preparation of the

final aciounts of the County was properly incurred as per the documents verified by

the Auditor Ceneral.

PIiTI'I'ION'I'O SENATTi T]N DER AR'f I(]I,I'S 37 ANI) I l9 ()li THI.I CONS 't'r'r'u't'toN oF
KTiNYA REGAITDING'T tII] FINDINGS AND II]]CON{MENDAl'IONS OF 1'lllt SIlNA'l'li
SESSIONAI, CO MMI't"[til] oN couN'fY PT]BI,IC ACCOUN-I'S AND INVIiS'I'Mtr]N'IS
Rl,,t..\ r'l\(;'l'o Btrsl \ ('ot'N'1.Y t'oR'TIItr PIiRIOD IST .IT]L\'2013To 30'r'u ,IIlNIi 2014.

8

a.) 'Ihe Senate cornmitte did not consider the certificate of bank balances and the

certilied bank statements l'rom Central Bank Of Kenya.

b.) ln the process the Senate Committee erroniously observed that there was no letter

forwarding the statements when in fact the Central Bank of Kenya letter ref

CBK/REC-MGT/BUSIA l/2016 dated l5th June 2016 was available and presented

befbre the Cornrnittee.



Pl]'r'I'l'lON T'0 sENA',l'li tj NDts,R AR'I'ICLES 37,\Nt) I l9 ()1,"1'lll,l C]ONS 1't't'U'ilON olr
KINYA RI1GARDIN(;'I' I'IIi F INDIN(;S AND RE(]OIVIMENDA'I'I 0NS OF'I'[II SI.]NATE

SIiSSIONAL COMMI'I-'I'IiE ON COT]N'I'Y PTIBI,IC ACCOIIN'I'S AN D INVtrS'I'MEN'tS

RELA'I'INGTO Bt ]SIA (]OTINTY FOR
.I'IIE PERIOD IS-t.IT1 Ll'2013 To 3o'ril ,lllNE 2014

9

h.)'l'he preparation o1'the accounts with the assistance of the senior accountants fbr

training purposes was lawful and in accordance with sections 104(l) (J) and 149(2) of

the Public F'inance Management Act 201 2 'l'his expenditure is supported by

documents veritled by the auditor.

i.) In ignoring or disregarding the Auditor General's recommendations, the Senate. 
Cornmittee would seJrn to have transfonned itsell into an apalette body over the

office of the Ar.rditor General.

.i.) 'fhe conduct of the Senate Cornmitte in the this regard rnaybe construed as not only

nralicious but also dishonest and cupricious contrary to Article 73 of the Constitution'

k.) tts surprising the Senator representing Busia county failed to bring the issues to the

attention of' the Cornrnittee and failed to protect the interest of the County

Governrnent by protecting the County position with the relevant documents which

were available to the Committee and whioh he could have had access to.

In our own view he has f-ailed to properly represcnt the County as required by Article

96 of the Constitution of Kenya 2010.

l.) In regard to liabilities not qualifying for payments Ksh 6,375,000.00, Tree planting

"*"r"ir" 
amounting to Ksh 7,00d,000.00 and Kenya inter-County sports association

games arnountinglo Ksh 161709,750.00, the Auditor General having, in his letter

IRlaOVmlT,ll4q dated 4'r' December 2014, stated these issues as having been

addressed satislactorily and hence resolved, the findings and recotnmendations ofthe

SenateCommittee to the contrary are therefore an attempt to overturn the prot'essional

c.lecision of the otllce of the Auditor General rvhich is rnandated constitutionally to

audit Governrnent entities.

rn.)"1'he findings and recommendations of the Senate Committee is therefore a usurpation

of the functions of another constitutional office contrary to Article 229 ol the

Constitution of Kenya 2010. lt also undermines the objects fbr which commissions

and independent ofiltes are established contrary to Article 249(i) ofthe Constitution.

n.) The Senate Cornrnittee's findings and recotnmendations with regard to the nlatters

cornplained of in this petitition ity in ttte fhce of the fact and the law and potray the

Sessional Committee as either incompetent or malicious and thus opens itself to

ridicule.



o.)'Ihe Senate Corntnittee having been seized of the thcts and docttrnents which if they

had examined would have leJto different findings and recotnmendations being made

on the County Governtnent of Busia, Covernor Sospeter Odcke Otaamong and other

County Offiiers failed to act lairly in their report with regard to the matters

complained of herein.

p.) Politics may be read into this as

recornmendations of the Cornmittee.

the real motive behind the findings and

b) LOCTJS STANDI OF THE PETITIONERS
Vour petitioners are entitled to present this petition pursuant to and in accordance with

Articles 37 and I 19 of the Constitution and the relevant provisions of the Petition to

Parliament (Procedure) Act No.22 of 2012 and that:

a.) That the constitution olKenya 2010 reposes all sovereign authority in the people

of Kenya who reserve the right to recall and exercise thier sovereignity at

anytime.
b.) Tliat the people of Kenya have delegated legislative authority to

Parliament/Senate as representatives of the people

c.) We have chosen to exercise the right to Petition the Senate in exercise of our

residual sovereign authority and power.

d.) we are apprehensive that the authority that we donated to the Senate maybe in

rianger of being abused and wrongly exercised by the Senate Committee and its

members or some of its rnembers in contravention olthe Constitution.

e.) We present this Petition in order to defend and protect the Constitution with' 
,.guid to representation, protection of devolution and proper and impartial

execution and discharge of public responsibilities'

f.) Article 73(2)(c)i (d) envisages selfless service based solely on the public interest

and accountability to the public tbr decisions and actions'

g ) That Article e:1i; of ttre-Constitution of Kenya requires the National Assembly

and the Senate to exercise their respective functions in accordance with the

Constitution.
h.) That Article 96( l) of the constitution of Kenya gives Senate the role of

representing and serving to protect the interests of the Counties and their

Governments.
i.) Article 174(d) recognises the rights of cornmunities to rnanage their own aflairs

and to futher their develoPment.

l'E-I'l'l'loN TO S EN A'l'Itl trNDIill AR'l'lCt,ES 37 AND I l9 O[,'T IIE (]ONSTI'TTITION OF

KENYA RT,GARDING 'I'HI], FINDINGS AND RI]COMM I'NDA'TIONS OF ,I'TIE SI'NATIi

SESSIONAI, COM MI'I"[T]I] ON COTJN 't'Y PtJIll.lC A(l(lo T]N'TS AND IN VES'I'MENT'S

lluStA COUN'l' Y FOII,'l'llll PuR.t() D ls't Jt)LY 2013 TO 30'rH JtlNE 2014.RI'LA'I'ING'I'O
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i) Article 175 (b)'Ihe County Governtnents shall have reliable sources of revenue to

enable thern govern arrd deliver services effeotively.

c) We conllrm that we have not addressed the rnatters in this petition to any other body

because the remedy that we are seeking can only be granted by the Senate and in the

petition we make allegations that touch on the Senator representing Busia County

who is also a member of the Sessional Cornmittee.

d) That we lirrther conflrm that the issues in respect of which this petition is made are

not pending before any court oflaw or constitutional or legal body.

ln the premises we present the Petition and urge the Senate to ;
1.) Reconsider and review the tindings and recornmendations of the Sessional Colnmittee on

County Pr-rblic Accounts and Investment and reject the same to the extent that it

Recomrnends that;

a. The Director of Public Prosecutions takes appropriate action with a view of
charging the Governor under Section 62(lXc) of the Public Audit Act on the

alleged grounds that:

i.) The certificates of tinancial statements for the FY 201312014 did not have

the fbrwading letter tiom the Central Bank of Kenya or that the Goernor

failed to submit the certificate tiom the Central Bank of Kenya to the

Auditors fbr verifi cation

ii ) 'fhe Govcrnor tailed to submit the Muster Roll, Payment Schedulcs and

other relevant documents as directed by the Cornrnittee.

iii.) 1'heresponses given and annexes provided were not satisfactory as the

payrnent schedule were allegedly missing.

b. 'l'he Covernor be surcharged Ksh 457,000.00 for alleged failure to provide

infbrrnation under Section 62(l Xc) of the Public Audit Aot on the alleged grounds

that there were no evidence of where the rvorkshop had taken place and that the

report on it had not tleen availed

PETITION I'() SIiNA'I'E T]NDI'R AIT.'I' tcLEs 37 AND 119 C)F'l'tl ECoNS'I'|'I'U'I'ION OF

KENYA REGARDING'I' IIIi FI N DINGS AND III,](]ONIMT]N DA'I'I ONS OF'I'TIE SI.]NA'I'II

SESSIONAI, COMMI .T'I'tiE ON COUNTY PT] BI,I(] ACCOI.JN'I'S AN D INVES'TMIiN'I'S
THE PlrR|OD lSl'.lUl,Y 2RELA'I'ING 1'O I}TISIA COTIN'I-Y I'OR

L1

013 To 30-I'H .ttrNli 2014.



2.) That the Senate Sessional Comnlittee on Courttl, Public Accounts and Inlesttttenls Repot1

on the inquir),into the financial operations often Countl'Executives for thc period lst
.luly 2013 to 30th June 2014 tabled befole the Senate in Febluary 2017 in relation to

Busia Countl, and its Govemment be anrended and the tindings and reconrttrendations

thereiu regarding
a.) alleged uusupported cash aud casl.r balances Ksh 352,120'896.00
b.) allou'ances for preparing final acconts Ksh {57,000.00
c.) liabilities not qualiff ing lor pa1'rlents Ksh 6'375'000.00
d.) tlee planting project Ksh 7,000,000'00
e.) the Kenyalnter-CounlySports and Cultural Association (KICOSCA) games Ksh

16,709,750.00,

Expunged therefi'om. and make a finding that no n'lone)'u,as lost or rttisappropriatcd by the Busia

County Got,crnnrent and the Senate Sessional Conr.llittee to drop 1he recot'ttt.ttettdations to the

Directol of Public Presecution and the Ethics and Anti Corruptiou Contntision to charge thc

Governor, Sospetcr Odeke Ojaaniong and olher County olficels.

dl
Duted at Busia on this ---11------------ da1'of

Signcd b)' t|e pctitioner;
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PE'I'II'I N'I'O SI.]NAT'E I]R AR'I' 37 AND II9 OF' TIII.] coNSt'It'tr't'toN otr
KT]NYA RE(;A RDING'I'III I.'INDINGS AND RI'CO NIMINDA'I'IONS OF't}IE SI,]NA'I'I'
ST]SSION cot\IMI't'1'tttl ON (]OTINI'Y PT]BI,I(] A(]C'OT]NTS ANI) 't'NfltN'r's
RI'I,A'I'IN 1'O BUSIA COUN'r'\', ITOR'I'HTi PT],RIOD ISl' .ttJLY 2013't'() lO't'il .llrNti 20t4.
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