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CHAIRPERSON'S FOREWORD

This report contains proceedings of the l)epartmental Cornmittee on Blue F)conomy, Water'
and Irrigation on its consideration o1'the Water (Amendment) Bill (National Assembly llills No.
ss of zozs)which was published on +,tr'July,2023. -fhe Ilill went throrrgh the l"irst Iteading on
Thrrrsday 26'h July, 2023 and was thereafter comnritted to the Departnrental Comnrittee on
Blue Economy, Water and Irrigation fbr consideration and reporting to the Ilorrse pursuant to
the provision ofStanding Order 127.

Following placement of advertisements in the print media on Tuesday tltr'August, 2o23 seeking
public and stakeholder viervs on the Bill pulsuant to Article I l8( I ) (b) of the Constittrtion and
Standing Order tz;(s), the Committee received tive (5) menroranda liom the Ministry of Water,
Sanitation and Irrigation; the Judiciary; the National 'l'reasury; the Water' & Sanitation
Providers Association (WASPA) and Oraro & Company Adx>cates.

In considering the Ilill, Mentbers observed that the legislation rvas timely because Kenya is

classilied as a water scarce country but it lacked adequate lirnding to ensure qtrality and
adequate water and sanitation selvices are pruvided to its citizens. 'lhe Head ot'State in his
State of the Nation address to both Houses of Parliament in September 2o22 emphasized on the
need to explore I'PP as a funding option especially fbr large capital pro.jects in the water sector.

-l'he Committee is glatetirl to the Ofllces of the Speaker-and the Clerk of the National Assentbly
for the logistical and technical suppolt accorded to it drrring its sittings. The Cornmittee
firrther wishes to thank the sponsor of the Bill, Hon. Kimani Ichung'rvah, MP, kader of the
Ma.iority Party, and all stakeholders rvho subnritted their comments on the Bill. Irinally, I wish
to express my appreciation to the Honorable Menrbers o{'the Cornmittee and Secretariat rvho

made uselirl contributions torvards consideration o1'the Ilill and prodtrction of this r'()pol't.

On behall' of the l)epartmental Committee on Illue [icononry, Water and Irrigation and
pursuant to provisions of Standing Order l9f) (6), it is my pleasant privilege and honottr t<.r

present to this Horrse the Report of the Comnrittee on its consideration of' the Water
Amendment Bill (National Assembly Btll No. 33 oJl 2o%) with recomnrendation that the Bill be

approved with amendments as reported by the Committee.

Hon. Bowen David Kangogo, M.P.
Chairperson, Departmental Committee on Blue Economy, Water and Irrigation
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The Committee also invited stakeholders vide letter REF-: NA/DDC/BEW& l/2o2s/oli
dated l7'r'August, 2023 lot'a stakeholders' engagement meeting on the Ilill which was held in
the Main Chamber, Parliament Buildings on 2otl' August, 2o2.9 rvith lbur (+) stakeholders
making oral presentations befbre the Committee. All the stakeholders rvere in strpport of'the
proposed amendments to the Water Act,20l6 indicating that once ellbcted, these amendments
will srrpport the ellort of the Ministly to increase rvater and sewel'age coverage fbr all.

The Bill has ten ( t o) clarrses and its principal ob.jective is anrend the Water Act, 20 I 6 fbr the
purpose of operationalizing Prrblic-Private-Partnership (PPP) in the rvater sectot'



PART ONE
PREFACE

1.o Establishment of the Committee
1. 'l-he l)epaltnrental Cornrnittee on Illtre I')conomy and Irligation is one of the twenty

l)epaltmental Conrnrittees of the National Assembly established under Standing Order
216 rvhose mandates pursuant to the Standing Order gt6 (S) are as lbll<>ws:
i. To in ves tig'a te, inguire into, and report on all ma tters relating'to the mandate,

manag'emen4 activities, administration, opera tions and estima tes of the
assig'ned ministries and departmen ts;

ir. 'l'o study tlu proyp'arnme and poliq, objectiaes of ministries and departments and the
effec t iu ene ss oJ' t he i rnp lunent u t io rt;

iii. On a quarterly basis, monitu' and report on the implementation of tlrc national budget irt
respect oJ' its mandule;

itt. 'l'o study uul retiezt'all legislation refi:rred to it;
a. 'I-o study, a.ssess atd analyze the relatite xtccess of the mitish'ies dnd dej>artmetts as

neasured try the results obtained as compared u,ith their.stated objectiues;
ai. To nnestigate aul inquire hilo all matters relatnry to the assigned minislries and

departments as thry may deem necessary, and us may be referred to them by the llouse;
aii. 'l'o wt and reporl ot all dppointme s u'here the (onstihttio or arry lazt requires the

National lssembly to d?proae, e.Lcept those uder Staruling Order 204 (()ommittee on
,,lppoint ments):

aiii. 'l'o etamine h'eaties, agreeme s und cotaettions;
,r'. 'l-o mahe reports atd remmrnendatiorts b the I lottse as oflen as possible, nrchtding

recornmenda t ion o/' p ropos ed I egts I a t io tt ;
.r'. 'l'o consider re/>orls of Commissions und Independent O.ffices submitted to the Hctuse

Purs dnt to the proaisions of ,4rticle 25 t of the Constittttiory, and
.rr. 'l'o e.ramine any questions ruised by Mernbers on a matter u'ithin its martdate.

l.l Subject of the Committee
2. I n accordance with the Second Schedule o1' the Standing Orders, the Committee is

mandated to consider matters of, use and regulation of water resources, irrigation,
lishelies development including pronrotion o1'aquaculture, fish fhrming, marine lisheries,
the sttstainable use ol'ocean resources lbr economic growth and improved livelihoods,
except seapol-ts and marine tl'anspol.t.

In exectrting its mandate, the Comnrittee oversees the tbllowing government ministries
and departrnents and agencies (MDAs), nanrely:
i. 'l'he State Departrlent lbl Water and Sanitation
ii. -l-he State Departnrent fbr Irrigation
iii. -l-he State Departnrent tbr Blrre Iiconorny and I.'isheries
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I 4 Committee Membership
The Departmental Committee on Blue l'lconomy and Irrigation was constituted by the
Horrse on 27th October,2022 and comprises of the fbllorving Members:

Chairperson
Hon. Bowen David Kangogo, MP - Chairperson

Marakwet East Constitrrency
ited Democratic Alli n P

Vice- Chairperson
I lon. Kemero Maisori Marrva, MP - Vice- Chairperson

Kuria llast Constitr-rency
United Democra tic Alliance Partv

I.

IIon. Stanley Muiruri Muthama, MI)
Lamu West Constituency
Jubilee Partv

I{on. Buyu Rozaah ,,\kinyi, MP
KisLrmrr West Constituency
Oranse Democratic Partv

Hon. Were Charles C)ng'ondo, MP
Kasipul Constituency
Orange Democratic Partv

IIon. Nebalt Belnard MLrlitrki,MP
Mbeele South Constituency
Indenendent Member

Ilon. Adorv Mohamed Aden, MI)
Wa.i il South Constittrency
Oranse Democratic Partv

I Ion. -l-andaza Kassinr Sarva. MI)
Matuga C)onstitrrency
Amani National Consress

I Ion. Flric Mwangi Kahugu, MP
Mathira Constitrrency
United Democratic Alliance Partv
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I Ion. C-hepkrvony Charity Kathanrbi, MP
Njoro Constituency
United Democratic Alliance Partv

IIon.George Gachagua, MP
Ndaragrva Constituency
United Democratic Alliance Party

I lon. Willianr Kamket, MP
'l'iaty Constituency
Kenva African National Union

IIon. l'lng. l'arrl Nz-errgrr, \11'
N{s'in.gi Nolth ('o rr s t it u('r) c-\'

\A'ipcr Dcrnocrat ic Party

I lon. l)orothy N{rrthoni Ikiara, MI'
Nominated
United Democratic Alliance Part.v

I Ion. Mnyazi Amina Laura, MP
Malindi Constituency
OranEe Democratic Movement



1.3 CommitteeSecretariat

5. 'l'he ()onrnrittee is facilitated by the firllorving stal}i

Mr. Nit:odenrtrs K. Malrrki
Clerk Assistant II /Head of Secretariat

NIs. Ivv Kageha
Clerk Assistant III

N{s. Lynette Otieno
Senior Legal Counsel

NIs. Veron I). ,,\luoch
Research Officer III

Mr. Wilson Angatangoria
Sergeant At Arms

tr1r'. ('osrrras r\ k ho;'c
Audio Officer

l)r. Ileniarnin Nginror'
Senior Fiscal Analyst

Mr'. Apaa I.lugene
Research Offrcer II

N{r'. Ilernard Ornondi
Senior Sergeant-At-Arms

Ms. Lilian Mbrrrugrr
Media Relations Officer
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PART TWO

9.O BACKGROUND INFORMATION ON THE PUBLIC PRIVATE PARTNERSHIPS

2.1 Introduction

(; Public-Private Partnership (l'l'}P) is a legally binding contractual agreement between a
private sector corporation or consortia and a public sectol' organization, like a
govel'nment agency or municipality. Depending on the countl'y, region, and natur.e o1' the
project, the pri'"'ate partner takes part in designing, completing, implernenting, lirnding,
and maintaining the project lbr a set an)ount of time.'l'he private partner is contpensated
by user Ibes, availability paynrents, ol a combination o1' both and has significant duties
and liabilities related to the pro.ject. In sorne situations, risks are distribtrted throtrgh a
process o1' negotiation between the public and private partners. On the other hand, the
public partner concentrates on defining and overseeing compliance with the objectives.

The aim of a PPP is to leverage the expertise, efliciency, and linancial resources of the
private sector to deli'u'er public infi'astlucture pro.iects or services more eflbcti'"'ely and
efficiently than traditional procurement nrodels. -Ib ensure that public interests, rights of
citizens and valtre tbr money is balanced, carefrrl planning, tl'ansparent procurenrent
processes, appropriate risk allocation, and eliective monitoling and regulation is
conducted. PPPs in Kenya are regulated by the PI'l' Act, 2O2 l.

2.2 Situational analysis in the Kenya

Public-Plivate Partnerships (l)l)l)s) have gained signiticant attention and rnomenttrrn ir.r

Kenya as a means to drive economic developnrent and inti'astructurt' pro.iects. -l-he

government of Kenya has been actively prontoting and inrplementing l)PI)s acloss
various sectors. 'l-hese partnelships airn to leverage the strengths and resources o1' lxrth
the public and private sectors to deliver essential serl'ices and inli'astr r rct rr re l)r'().iects
eflic iently and eflbctively.

C)ne of the prominent PPP pro.iects completed in Kenya is the Nairobi Expressrvay which
is a 2i .l km Class A dual-carriageway road developed under a Design-llLrild-Finance-
Operate--lransfer (DBOT) PPP model. It starts Westlands in the western edge ot' the
city and ends after Jomo Kenyatta International Airport (JKIA) in the eastern end of' the
city. I t is being implemented throrrgh a PPI' alrangenlent betrveen the Kenyan
government and private investors. It was successfirlly completed in I u nronths, 6 ntonths
ahead of schedule.

ti
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PART THREE

s.OOVERVIEW OF THE WATER
BILL NO. ss OFeoe4

(AMENDMENT) BrLL (NA7'IONAL ASSEMBLY

3. I Introduction

lo 'l'he Water (Amendment) Bill (National Assembly Bill No. SS of eoe,t1 is sponsor.ed
by the Leader of the Majority Party, I lon. Kimani Chunghrva, MGH, MP. 'fhe Bill rvas
published on .1,'r' .lrrly, 209.9 and read a I.'irst Ileading on -l'hursday 96tr, Jrrly, 2o2.9

I)ursrrant to Standing Ordel t27(3) and comrnitted to the l)epartmental Committee on
Illue l'lconorny, Water and Irrigation lirr considelation and reporting back to the I louse.

3.2 Review of the Bill

'l'he principal ob.iect of the Ilill is to anrend the Water nct, 2016 Iirl the purlxrse of'
operationaliz-ing prrblic private partnership in the rvatel sector.

'l'he Water (Anrendnrent) Ilill, 2023 (National Assembly Ilill No. ss of'209s) has lO
(llaLrses and has the lbllowing plovisions

Clause r ol the Ilill provides fbr short title of the Act.
Clause 2 of the Ilill proposes the anrendnrent o1'section 2 of'the Act to plovide for new
definitions used in the Act.
Clause 3 of the I3ill ploposes the anrendment ol' section .gz ol the Act to provide fbr
additional po\\'ers of the National 'Watel I Iarvesting and Storage Autholity.
Clause + o1'the I3ill proposes the arnendment of'section 6tj of the Act to provide lirr
additional lirncti<>ns ot'the waterrvorks developntent agencies.
Clause 5 of the Ilill ploposes the insertion of'anerv section 68n to the Act to provide fbr
licensing of rvatet'u,orks development agencies by the Water Services Regulatory Board.
Clause 6 of the Ilill proposes the anrendment o1' section 69 of the Act to provide fbr
clality betlveen the roles of water"vorks de'"'elopnrent agencies and water service
providers.
Clause 7 of the Ilill proposes the anrendment to section 72 of the Act to provide tbr
additional lirnctions of' the Ilegulatory Board and to renrove the Water Services
Regrrlatory Boalds power t() accledit rvater services providers.
Clause 8 of the Ilill proposes the amendnrent of section 75 to remove the requirement of
accrerlitation of'rvater setr'ice-s providers.
Clause 9 of the Ilill proposes the amendnrent of'section s.l.g ot'the Act to provide that a
cotttl'acting authol'ity may enter into ptrblic private partnerships agreenlents. This is lbr
I)url)()ses of aligning the Water Act to the PPP Act No. t.! ot'2o21.
Clause to of the Ilill proposes the anrendment 01'section loo of the Act to provide lbr
strpply o1'btrlk r.vater in the (bunties by waterwolks developrnent agencies established
tundel the Act.
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PART F0T]R

.1 PUBLIC PARTICIPATION/ STAKEHOLDERS CONSULTATIONS

t3 Following the call fbr memoranda from the public through the placenrent of adverts in
the print media on Tuesday 8'h August, 2093 and vide a letter ItliF : NA/DDC/BEW/ r

/"2O"25/o2,'; dated Thursday l7'h August, 9O93 inviting stakeholders lbr a meeting, the
Committee received memoranda from the lbllowing stakeholders
i. The Ministry of Water, Sanitation and Irligation
ii. The Judiciary
iii. The National Treasury
i'u'. Water & Sanitation Providers Association
v. Oraro Company Advocates
vi. Kenya Association of Manufacturers
vii. Councilof()overnors

.I..I THE MINISTRY OF \)I/ATER, SANITATION AND IRRIGATION

The Cabinet Secretary lbr Water, Sanitation and Irrigation Hon. Alice Wahome appeared
befbre the Committee on Monday 2lst Augtrst, 2023 and submitted on the proposed
Water Amendment Bill, eozS that;

The Ministry of Water, Sanitation and Irrigation had initiated the ploposed amendments
to the Water Act,20l6 with a r.iew to plovide ibr public private partnerships in financing
development of water works by National (]o'"'ernment agencies and fi>r operations and
maintenance of rvater services, bLrlk rvater ser','ices provision framervork by the National
Government agencies and protection of riparian l'esel'\'es amongst others.

l(i 'f he proposed antendtnents to the Water Act, 2o l6 include critical definitions and
interpretations rvhich will open up several watel' sectol' institrrtions to be capable o1'

benefiting Ii'om I)l)I) ftrnding option and also to be bankable.

Iti To achieve the above indicated purpose the Ministry proposed anrendments fbr the
purpose of bringing in PPP in the Water sector'. This could only be achieved by aligning
the water Act, 20l6 to the PPP Act,2o2 t and providing fbr Water Works De'u'elopment
Agencies (WWl)As) as bulk water ser','ice providers lbr PPP.

l1) Kenya is classifled as one of the $,ater scarce(lountries, rvhich means that a lot of eflbrts is
required in terms of lirnding and relevant l'es()urces to ensul'e quality and adequate watel'
is served on the lifty (5<l) million citizens.

ll lPage

The Constitution of Kenya came with a wide implications lbr water sector. I']rimarily, it
acknowledged the right to access to clean and safb water as a basic human right. -I-he

Water Act,20l6 came into Ibrce in April,20lu, aligning the Water sectol with objectives
of the Constitution 20lo such as devolution rvhile also recognising that water related
functions are a shared lesponsibility betrveen the National and County ()overnments.



2(' 'l-lre I'resident in his address to lxrth l Iouses of Parliament in September, 2022
enrphasized the neetl li)r' a I)l)l) Iirnding fi'arnework, particularly Ibl large capital projects
in the watel sectol'.

1)l

'J2 'l'he Ministry ot' Water, Sanitation and I rrigation, National 1'reasrrry and Attorney
(ieneral 's Ollice held consultations on the best way lblward to bring on board the I'PP
firnding option in the rvater sectol'. 'I'he outcolr)e of the constrltations rvas a proposal to
f inalize a sanrple rvater ptrlchase Agreernent, arnendments to the Water Act, 20 16,

develop an orrtline o1'bankable stnrcture lirl Water I'l)Ps and tarill'setting tbr PPP u'ater
schemes.

'lb this end the Ministly ol'Water', Sanitation and Illigation considered the Water Act,
2<l I o and identilied at't'as fbr amendnrent to bring on board the I)PI) in the water sector
and ploposed the firrther fbllowing anrenrlnrents.

CLAUSE 2

)t THAT, clarrse 2 ot' the Bill be amendetl
irnrnediately aftel palaglaph (o)-

by inserting the fbllorving nerv paragraph

(aa) by deleting the delinition o1' "btrlk s'ater" and srrbstituting therefbl rvith the
tirllorving nt'rr <lt'llrrition-

"lltrlk water" nreans strpply of rvater in brrlk by a rvater works del,elopment agency or'
tl-re Water Stolage Arrtholity to water selvice providers lbr retail;

Just ification
'l'he ploposal anrendment in Bill nrake refbrence to "bulk rvater" in this regard it is important to
clalify rvhat is "bulk water"'.

Committee Observation
The Committee agreed with the proposal

THAT, clause 5 o1' the Ilill be anrended in the proposed nerv section 6uA in strbsection (t)by
tleleting the expressiorr "{;s(b) and (c)" and substitrrting therefbr the expression "6s(ba)"; and

J ustification
'l'here r'"'as a cross-refbrencing error, in terms o1'regrrlation and licensing the Regtrlatory Board
is to regulate the bulk rvater ptrrchase agreement.
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-l-he proposed Pl')l) lirnding option if adopted, is expected to contribute to attainment o1'

the target ot'raising Kshs. 5oo billion required to increase access to water lrom current 60

I)er cent Ibl legulated services to 80 pel'cent and increase irrigation acreage to l.2million
acres by the year 2o.9o.

CLAUSE 5



Committee Observations
The Committee agreed with the proposal

CLAUSE s)

25 TtlA'f Section g3 of the principal Act is amended by deleting clause I and substituting
therelbr the lbllowing nerv clause-

(a) deleting strbsection (t)and substituting thelefbr the fbllorving new subsection-
( I ) A contracting authority may entel' into a public prir.ate partnership or

public partnerships for the exercise and perlbrmance by another person as a
licensee, of some or all of its functions with respect to a part or the whole of its area
ot' water service provision.

(b) deleting subsection (s) and substituting therefbr the fbllowing new subsection-
(s) Where the person entering into an afy'eement rvith the contracting authority owns or'
possesses assets or inli'astructure used lbr the provision of'watel services, the agreement shall
set out the terms and conditions under which the assets may continue to be used.

Justificat ion
'lhe amendnrent is a clean-r.rp, as the Bill had erroneously lelt out an amendment to strtrsection
(3)

Committee Observations
The Committee agreed with the proposal

CLAUSE IO

26. THAT, the Bill be amended by inserting the fbllowing new clauses immediately after
clause lo-

I l. Section I l+ of'the principal Act is amended in the opening statement by inserting the
words "or any water works development agency" irnmediately after the word "counties".

Justification
'lhe amendment seeks to enable water works development agency to benefit lrom the Waster
Sector Trust Fund in the performance of the ob.lects fbr which the Fund is established.

The Judiciary appeared before the Committee on Monday 2l"t August,2023 and
strbmitted on the Water Amendment Bill, 209.9 as Ibllows: -

CLAUSE I 19
28. Antend the Clatrse to read as fbllows

2;

tl

Committee Observations
The Committee agreed with the proposal.

4.2 THE JUDICIARY

( t ) 'l'here is established a lltater Tribunal.



(z) T'he lllater Tribunal shall consist of the follouing members appointed by the Judicial
Seruice ()ommission 

-(a) a Chairperson u:ho shall be an aduocate of the High Court of Kenya zaith not bss than
tert yedrs' post-quahfication erperience; and
(b) four other persons who possess a degree Jrom a uniaersi\ recognized in Kenya and at
leastfioe years' erperience in a relnantfield.

(:t) 'I'he Chuirperson and members of tlrc 'I'ribmul slull be appointedJor a term offive yars
arul shall be eligtblefnr reappointmentfor owfirther term offoe years.

( t ) 'l'he Chairperson atd members rl' the 'l'ribunal shall be paid ytch remuneration and
alkntutces ds the Judicial Sentice ('.ommission may, irt corty tatiort with the Salaries and
Il emuner a liott C ommiss io rt" determine.

.Iustification

-I'he 'I'r'ilrtrnal plays a clitical role in the snrooth operations of the rvater sector, and should
thelt'firle be etnporvered to discharge this statutory nrandate. Indeed, the Cabinet Secretary ltrr
Water, Sanitation & Irrigation recently handetl over the -l-ribrrnal to the Judiciary as part of the
ongoing transition of 'l'ribunals ti'om the [']xectrtive to the.ludiciary. I'-ollowing this hand over,
the.ludicialy has ptrt in place measul'es to firlly opelationalise the -h'ibrrnal.

Committee Observations

The Committee agrees with the proposal with further amendments to specify
qualifications of some of the members of the Tribunal.

1..:' TTiE NATIONAL TREASURY

2!) -l-he National 'l'reas rrry through the l)l)l) l)irt:ctorate appeared belbre the Committee on
N{onday 2otl' .,\ugust, 9O23 and infblrned the (lornrnittee that:

rt( ) 'llre I'r'esident in his address at the 2"'l Cabinet rneeting held on lStr' Novembet,2022, set
orrt expectations lbr the Firth Administration's translbrmative plan for the country.
Sonre of'the key deliverables required by the President during this term include enhanced
access to portable water as rvell as lbr irrigation.

Ilased on the alxrve the National 1-reasrrry indicated that, they agreed in totality with the
Water Anrendrnent Bill, 2o23.
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.9 l. 'l'he l'resident directed both the Ministly o1' Water, Sanitation and Irrigation, National
'l'reastrry and the Otlice of' Attolney ()eneral to .iointly de','elop a Water Purchase
Agt'eentent lbl trptake of the rvater harvested and stored throrrgh PPP fi'amework on a
priolity basis.

:r2. Acting on this dilective both the Ministries de'"'eloped a draft Water Purchase agreement,
draft cabinet Menrorandum and the dralt Watel Anrendnrent Ilill.



31. -lhe National Treas ury noted that, the ()ovelnment through the Ministry ot' Water
Sanitation and irrigation had made great strides in inrplenrentation of the Water Act,
2o16. Howe'r'er, there have been various challenges in implementation which have
necessitated amendnrents to the water Act, 20 16. Once efibcted, these anrendments rvill
support the ellort of the Ministry to increase rvater and sewel'age coverage fbr all.

+.4 WATER & SANITATION PROVIDERS ASSOCIATION

35. 'l'he Water and Sanitation Pro',,iders Association appealed betbre the Conrmittee on
Monday g'h August, 2023 and informed the Cornmittee that:

36. The Water and Sanitation Providers Association (WASPA) was established and registered
on 4th November,2002 under the Societies Act (Cap 108) of the Laws of Kenya as the
Premier Umbrella body of all regulated Water Service Providers (WSPs) in Kenya.

37 That the Bill will enhance the porvels and lunctions of WWDAs as Section 68 (b)
provides that WWDAS can operate the watel works and pro','ide water selvices as a

water ser"'ice provider, until such a tinre as responsibility fbr the operation and
management of water rvorks ale handed over to a county Government.

38. 'fhere was need to improve in the definitions of rvords used in the tsill to be clear and
avoid ambiguity, where proposals use words like "until strch a tinre" as this rvill give room
fbr endless management of assets and resorrrces. Thele is need fbr clear definitions and
distinctions between a Water Service Plovider and a Bulk Water Sen'ice I'rovider.

39 -fhe Watel and Sanitation Seru'ices Provisi<>ns is Constituti<>nal lirnction of the County
()overnments r-rnder Schedule + o1' the Constittrtion o1' Kenya, 20 to hence licensing a

National Institution such as a WWDA as a Water Selvice I'ro'"'ider as contemplated lry
Section tOo of the amendment Bill is an alli'ont to the Constitrrtion of Kenya,2olo.

40 That engaging WWDAs in Water Service I)rovision has been implemented befirre
through the National Water Corporation and Coast Water Works I)evelopnrent agency
and it failed.

41 'fhe organization was opposed to Section loo of'the Bill stating that giving WASREB
power to issue licenses to any service pro'"'iders such as WWDAs to supply bulk watel is
runconstitutional as it takes away the Iirnctions of'the water service pro"'ision fi'om County
Governments.

4.5 ORARO & COMPANY ADVOCATES

42. Submitted written submission proposing the fbllowing amendments

CLAUSE 3

Amend section 32 to add a ternplate of a bulk u,atel pulchase agreenlent to the Schedule
or subsidiary legislation of this llill.

Iit
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.lustification

A tenrplate ensures consistency in lbrnratting and stnrcttrre across ntultiple doctrnrents. -l'his

nrakes the document easier to read and leduces the risk 01'erl'ol's and omissions. Furthermore,
the use o1'a ternplate enhances unitbrmity

Committee Observation

PPPs are contractual in nature and may the format may not be standard for all contracts,
further parties should have discretion on the format of the agreement. Moreover, PPPs are
regulated by the Public Private Partnership Act, 2021 which in the Third Schedule
enumerates the minimum provision that should be provided in a PPP agreement.

The Committee therefore does not agree with the proposal.

CLAUSE 5

lnsert nerv section (t8A tirr sub-clarrse (u), to bring in standards and conditions of
licensing rvhich are ptrblished in the Kenya (;azette and the Ilegulatory Board's rvebsite

l. I.

Justification

I'}rrblishing in the Kenya ()azette and '"vebsite provicle an opportrrnity to reach a broad and
diverst' attdience. -l-his allorvs rnembers o1'the ptrblic to stay inlbrrned on the latest standards
and conditions of licensing cleveloped by the Ilegrrlatory Board.

CLAUSE s

l,,i Amend section 75 sub-section (t) (a) by deletion of paragraph (a) and replacing it with the
u,ords "their names, telephone numbers, e-ntails and postal addresses".

J ust ificat ion
I'r'ovit.ling a watel' service plovider's telephone nunrber and e-nrail address allows customers
antl the pLrblit: to directly contact the u ater sen'ice providers. This thcilitates cornmunication
Ii>r' en<l triries, reporting issut's, seeking assistance, or providing tbeclback.

Committee Observation

The Committee agreed with the proposal

CLAUSE Io

l.(i. r\nrt'nclrrrent to delete Section t O0
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Committee Observation

The Committee agreed with the proposal



Justification

Currently, Nairobi Cotrnty does not pay other counties fbr the water it sells to consumers.
The bill seeks to make it mandatory lbr counties that do not produce their own water to
purchase the commodity. Consequently, this proposal rvill lead to an increase in the plice of
water paid by the consumers.

-fhe proposal is lbr counties like Nairobi County to not pay lbr the water it sells to its residents.
This will ensure the price of rvater does not increase and thelelbre, makes water allbrdable to
residents. Furthermore, the right to clean and safe rvater in adequate quantities is an economic
and social right under article .[3 (t) (d) of the ConstitLrtion.

Committee Observation

The Committee does not agree with the proposal as the amendment makes no mandatory
provision for counties that do not produce their own water to purchase the commodity.

,*.6 COUNCIL OF GOVERNORS

The Councilof governors submitted rvlitten submission to the Conrmittee on Tuesday
22"'l August,2023 with the lbllowing (]eneral comments on the Water Amendment Bill,
2093

l.s I nclusion of private water sen'ice providers (WSPs) in the water sector through the
Public Private Partnerships (PI'>P) presents the risk of rtrnning county watel ser'\'ice
providers (WSPs) out of business due to economies of'scale. -I-his presents the need to
balance the interests of'pri'"'ate WSPs and county WSPs tbr equitability of opp<>rttrnities.

l.f) The Bill presents the need for a balance between opportrrnities fbr bulk watel supply
given to WDAs and private WSl']s/investors in order to operationalize the PI)P
fi'amework in the water sector. Clause lo o1'the Bill Ibr instance seems to prioritize water
development agencies (WWDAs) as WSPs in inter-county bulk rvater supply.

.i';

5()

5t

5!.

The Bill raises the need for consultation between the national and county governments in
designation of corrnty watelwolks as national public waterworks. In Iact, r'arious
provisions in the Act allorv the national governnrent to designate and gazette waterworks
and basin areas w'ithout the involvement and/or consultation ofcounty governments.
Licensing of WDAs by the Water Services Regtrlatory Board (WASRF)B) under Cllatrse 5

ofthe Bill presents the need lbr robust checks and balances to prevent potential conflict of
interest in WASREB discharging this firnction to ensure quality rvater sen ices.

The Bill needs to provide tbr inclLrsion of'county governments/WSPs in discussions fbr
PPP agreements entered into fur national public rvolks since the WWDAs rvill not only
be serving national functions but water ser'"'ice provision is a county lirnction

59. 'lhe Council of ()overnors proposed the lbllowing arnendments
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CLAUSE 5

Anrend Section os (ba) to read: I'rovided that a national public rvater rvorks shall not be
tlansi'errable to county govel'nment; and any transfbr of 'Nater rvorks and sen'ice to the
national governn)ent shall be done upon consultation ofthe relevant county government.

.Irrstification

1'his provision is need as the national government has repeatedly designated and gazetted
water w<lrks and basin areas withorrt the inr<rlvenrent and / or consultation of the county
governnrents

Committee Observations

(l) A function orpower ofg'ovenrntent at oDe level ntay be transfened to a
goverrrntent at tlte other level by agreentent between the g'overnments i/c-

(a) the function or power would be ntore elfectively perfornted or exercised by the
rece i ving' g'o vent n en t; a n d

(b) the transfer of the function or power is not prohibitd by the legislation under
which it is to be performed or exercised.

The Committee therefore does not agree with the proposal.

CLAUSE 7

AInend Section 72 (ba) to lead evalrrate and approve bulk rvater tarifi's and approve the
consunlel plotection standards fbr use of'rvater Ibr domestic commercial and irrigation
Pulpose;

.lustiflcation

Like strb.jectiort (b) this ploposed srrbsection (ba) ptrrports to vest the lirnctions of or
entities controlled by the national govelnnrent.
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Article t 87 ( I ) of Constitution provides that-

In this regard, the Constitution contemplate consultation between the national
government and county governments in the transfer of works. The proposal in the
Bill relates to national public water works and not the transfer of water works and
services by the County Government
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Committee Observation

The current sect 79 (l)(b) of the Act enables the Regulatory Board to evaluate and
recommend water and sewerage tariffs, which is similar to the proposal in the Bill
and does seek to vest the functions of county governments on a national entity.
This functions is only with regards to regulation of tariffs and not performance of
functions by the county government.

The Committee therefore does not agree with the proposal.

KENYA ASSOCIATION OF MANUFACTURERS

The Kenya Association of Manufacturers (KAM) submitted their written contments and
proposal to the Water Amendment Bill,2023 on -fuesday 22n'l August, 2023 as fbllows:

In considering the category into which a water use activity fhlls, the dillbrence associated
with the characteristics of the catchment areas should be a key consideration or basin in
which the water resources is located and the particular circumstances of each location.
This is because, fbr catchment areas along the salt belt, the ground water that they
extract rises and goes with the tides of the sea. Most of the boreholes are also dtrg
alongside a creek. Therefbre, the rvater being abstracted is basically sea rvatel in
unconfined aquifbr and cannot be reasonably grouped in the same category as confined
aqrrilbrs of fi'esh rvater.

Salt companies extract salt from the sea water and do not consume or repackage the
water. It evaporates back to the atmosphere as ii'esh water. Only .9.5% ol this water goes
into our value chain. Therefbre, there is need to have a thir approach in the manner with
which the water used is charged.

Water use charges Water consumers are required to pay, in addition to the water use

charge, a levy amounting to 5 percent of the monthly rvater use charge as a water
conservation levy. It is our proposal that this levy take into account the ellbrts of the
contributors who have invested heavily in rvater conservation srrch as water harvesting
and black water treatment plants. Transparency and accountability in terms of' the
structure fbr disbursement and usage of these funds between the Authority and County
Governments should be clear.

In many instances, the Authority estimates the watel consumption levels tbr salt
extlaction companies, and it is alfixed in the permit application. It is contradictory that
they would again charge penalties lbr lack of a meter. We propose that salt extraction
companies be exempt fi'om any such penalty as there is already a provision that the
Authority shall estimate the abstraction levels. In any case, the companies use rvater fbr
brine and there is no meter that can sustainably be installed in such a highly saline
condition.

(i I The Association submitted the lbllowing proposals lbr consideration :-
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CLAUSE.g

Anrend section loo to provide for the development of regulations on bulk rvater and purchase
afll'eernents and sched ule to prescribe the agreement fbrm as fbllows:

Section loo (3) 'I'he (labinet Secretary shall make Il.egulations lbr better carrying into efiect
provisions on btrlk water pttt'chase agreenrents and prescribed agreement fbrms fbr bulk water
ptrrchase.

J ustificat ion
-l'he proposed new pxrvisions tirl lrulk water purchase agl'eements al'e progressive provisions
ancl will support indrrstries that rrtilize brrlk rvater fbl theil operations.
'l-hele is a need to develop regtrlations to firlther expand on the new provisions and allorv fbr
schedtrles to be incltrded to orrtline items such as templates to grride agl'eements. F-rrrtherntore,
the use of'a template enhances unilirrrnity.

Committee Observation

PPPs are contractual in nature and may the format may not be standard for all contracts,
further parties should have discretion on the format of the agreement. Moreover, PPPs are
regulated by the Public Private Partnership Act, 2021 which in the Third Schedule
enumerates the minimum provision that should be provided in a PPP agreement.

The Committee therefore does not agree with the proposal.

CLAUSE 5

Proposal to include in the sub clause (z) the requirement to publish the standards and
conditions ot'licensing in the Kenya ()azette and the Regulatory Board's website to read as to
rea<l'

'l'he Ilegrrlatory Board shall rrpon cornrnencement of this Act and as nlay be necessary
thereatter and rvith the approval ot'the Cabinet Secletary, publish the standards and conditions
lbr licensing o1'rvater rvorks developtnent agencies undel this section and publish in the Kenya
()az.ette and u,ebsite of the Water Ilesources Authority

Justification
'fhe licensing ofrvater work agencies rvill support the regulation of'the agencies. 'l'he inclusion
ot'additional infbrmation to the clause to lequire the same to be published in the Kenya Gaz-ette
antl rvebsite to provide an opportrrnity to allos, membels o1'the putrlic and businesses to be
au'are o1' the standards and conditions of'licensing reqtrired ol rvater rvorks development
agencies.

Committee Observation

The Committee agreed with the proposal with amendments to have publication of
standards in the gazette and website of regulatory Board
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CLAUSE 8

(;2 Amend section 75 sub-section (t) (a) by deletion of'paragraph (a) and replacing it rvith the
rvords "their names, telephone numbers, e-mails and postal addresses".

Justification

I)roviding a water service pror,'ider's telephone number and e-mail address allows custonrels
and the public to directly contact the rvater service providers. This facilitates comnrrrnication
fbr enquiries, repolting issues, seeking assistance, or providing lbedback.

Committee Observation

The Committee agreed with the proposal

CLAUSE Io

(i.3 Amendment to Section IOO to exempt corrnties fi'onr the requirentents o1'the ploposed
anrendment to ensrlre water ren)ains allbrdable to water users rvithin counties.

Justification

'l'here is a need for the cost of rvater supplied to residents and businesses in a county to be
maintained at a Iow level, to ensure it remains atlbrdable. 'I'his rvill ensure that Kenya attains
the right to clean and safb water in adequate quantities is an economic and social right under
Article +s (t)(d) of the Constitution.

Committee OLrsen'ation

The Committee does not agree with the proposal as the amendment makes no mandatory
provision for counties that do not produce their own water to purchase the commodity.
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PART FIVE
5 CoMMITTEEOBSERVATIONS

(i l. I Iaving consitlt red the Bill the ()omn'rittee observed as lbllows: -

'l'he Ministry of Water, Sanitation and In'igation initiated the proposed amendments to
the Water Act, 2O 16 in order to provide tbr public private partnerships in linancing
development of rvater rvorks and align it to the PI)P act.

iii. 'l'he additional arnendrnents to the bill by the Ministry of Water, Sanitation and
Irrigation on clarilication of the deiinition ot"'btrlk water", the cross-relbrencin g error in
tet'ms of regtrlation and licensing of'Water Works Development Agencies by the
Ilegtrlatory Iloarct, and that rvhich enables rvater' ',vorks development agency to benelit
fi'orn the Waster Sector 'l'rust I.-trnd \\'el't, \'ely imlxrrtant fbr the effective
irnplenrentatit>n of'l)PPs and shotrld be consideled.

iv. 'l'he additional arnendnrent to the bill by the .ludiciary to firlly operationalize the
'l'ribrrnal was also very irnportant since it rvill be essential in addressing any disputes
t'rnerging in the rvater sector. IJorvever, the (lornnrittee noted that the proposed
composition of the 'fribrrnal needed to be lelooked so as to ensure an adequate nunrber
()1'experts in the rvate| sector al'e part olthe flibunal.

'l'he additional amendrrtents to the bill by the Oraro & Company Advocates and Kenya
Association of' Manrrf'acturers were enlightening. It agreed with the proposal to publish
the standards and conditions of licenses in the Kenya ()azette, since this allorvs
tnembers of' the ptrblic to stay infirlnred on the latest standards and conditions of
licensing, and the inclrrsion o{' telephone numbers and enrails rvhen the Regulatory
Boald publishes their names and addresses o1' water selvice providers since this
tacilitates c<>mmrrnication lbr enqtriries, reporting issues, seeking assistance, or
plo','iding lbedback. Florvever, the Conrnrittee did not agree rvith the proposal to incltrde
a tenrplate lbr btrlk rvatet' pulchase agreenrents since this rvas ah'eady provided in the
l)l)l) Act, 2o2 I and the ploposal lbr the deletion of the Clause to of the bill since the
arnendttrent tnakes no nrandatoly provision fbr counties that do not produce their own
water to ptrlchase the conrnrodity.

'l'he atlditional anrendments to the bill by the ('ouncil o1' (]ovelnors to provide lbr
consttltation when tlansli'rling any watel wolks and service to the national got,ernment
was not agreed to since the Constitution already provides tbr such consultation. It also
did not a!{ree to the proposal to amend Section 72 since the proposal did not infringe on
the firnctions of'corrnty governntents as raised by the Corrncil of Governor.s.

(i,i
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ii. 'l'he ploposed arnendnrents to the Water Act include critical definitions and
intel'pretations which will open up se','eral water sector institutions to be capable ot'
benefiting li'<>nr the I'l'l) firnding option and be bankable.



PART SIX

6 COMMITTEERECOMMENDATIONS

Having considered the Bill, the Committee approves it with the fbllowing amendments:

CLAUSE 2
THAT, clause 2 of the Bill be amended by inserting the tbllowing new paragraph immediately
after paragraph (u)-

(aa)by deleting the definition of "bulk water" and substitrrting therelbr with the
lbllou ing new definition-

"bulk water" means srrpply o1'rvater in bulk by a rvater rvorks development allency or
the Water Storage Authority to water service providers fbr retail;

CLAUSE 5

THAT, clause 5 of the llill be amended in the proposed nerv section (iuA-

(a) in subsection (t)by deleting the expression "68(b) and (c)" and substituting therefbr
the expression "68(ba)"; and

(b) in subsection (z)by inserting the wold "in the (]azette and on its website"
immediately atter the word "publish".

CLAUSE 8

THAT, the Bill be amended by deleting clause 8 and substituting therefor the fbllowing neu,

clause-

Amendment of
section g of No.
.1,s of 20 16.

(.) by deleting paragraph (u) and substitrrting
therelbr the tbllowing new paragraph-

(a)their names, telephone numbers,
electronic mail and postal addresses;

(d) in paragraph (c) by deleting the rvord "accredited"

and substituting therelbr the word "licensed".

CLAUSE 9

THAT, the Bill be amended by deleting clause g and substituting therefbr the fbllorving new

8. Section 75
subsection ( t )-

o1' the principal Act is amended in

clause-
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Atnendnrent o1'

section 9.3 ot'
No. 1.3 ot' 20 16.

Anrendrnent of'
section lll. o1'

No. 1.3 of'2o I (i.

llepeal an([
replacer)lent o1'

sectiorr llS) 01'

No. 1..9 o1'2o t (;.

9. Section 9s ofthe principal Act is anrended by-
(e) deleting strbsection (t) and substituting therefor

the follorving nerv sutrsection-

( t ) A contracting authority may enter into a
public private partnership or public partnerships
lbr the exelcise anrl performance by another
person as a licensee, of'some or all of its firnctions
rvith respect to a part ol the whole of its area of
water service plovision.

(f) deleting subsection (.,1) and substituting there{br
the firllorving new subsection-

(3) Where the person enteling into an
agreement rvith the contracting authority owns
or possesses assets or inll'astructure rrsed for
the provision o1'water services, the agreement
shall set out the terms and conditions under
which the assets mav continue to be used.

INSERTION OF NE\lt/ CLAUSE

THAT, the Ilill be at.nertcletl by inserting the firllowing nerv clarrses inrmediately alter.clatrse
IO-

I l.Section I l.t ot' the principal Act is
staten)ent by inserting the rvords "or any
agency" inrrnediately alter the rvold "counties".

amended in
water works

the opening
developnrent

19. -lhe principal Act is amended by deleting section
strbstitrrting therelbr the fbllowing new section-

Iistablishment I t9. (r)'lhere is established a
of the watel' Water'lribunal.
tribunal.

(z)The Water -fribunal shall

ll**'I,i j",,13 " 

"x111, 

"'3I1",::

(a) a Chairpelson who shall
be an advocate of the
IIigh Cotrrt of Kenya
with not less than ten
y('a rs' post rlualilication

I l1) and
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e\l)ef lenc('i

(b) trvo persons one ofrvhonr
shall be a registered civil
engineer and the other a

registered water
engineer, with at least ten
years' experience; and

(c) trvo persons rvho possess

a degree fi'onr trnivelsity
lecogniz.ecl in Kenya and
at least fi'n'e years'
experience in a relevant
field.

(s) fhe Chairperson and
members of the Water Tribunal shall
be appointed tbr a term ol' three years
and shall be eligible tirr'
reappointment tbr one lirrthel term of
three years.

(l)The Chairperson and
members of the Water Tribunal shall
be paid such rentuneration and
allowances as the .ludicial Selvice
Commission may, in consultation
with the Salaries and Remuneration
Commission, determine.

43 0g
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

I3 II PARLIAMENT - SECOND SESSION - 2022

MINUTES OF THE 951]I SITTING OF THE DEPARTMENTAL COMMITTEE ON
BLUE ECONOMY, WATER AND IRRIGATION HELD ON TUESDAY ISI
AUGUST, 2023 AT THE COMMITTEE ROOM, SECOND FLOOR,
CONTINENTAL HOUSE AT lo.oo AM

PRESENT
1. FIon
2. IJon
.9. Hon
.1,. FIon
5. Hon
6. I Ion
i. [Ion
tli. I lon
9. I lon
lo. I Ion

l. Ms
2. Ms
3. Dr.
4. Ms
5. Ms
6. Ms
7. Ms
8. Mr'

Bowen l)a'"'id Kangogo, MP
Kemero Maisori Marwa Kitayama, MP
Chepkwony Charity Kathambi, MI'
William Kamket, MP
T andaza Kassim Sarva, MP
Were Charles Ong'ondo, MP
(iachagua George, MI)
Eric Mwangi Kahugu, MP
Dorothy Muthoni Ikiara, MI)
Adow Mohamed Aden. MP

Chairperson
Vice- Chairperson

APOLOGIES
l. I Ion. Br.ryu Roz.aah Akinyi, MI'
2. Hon. l)ng. Nzengu Paul Musyirni, MP
3. I Ion. Nebart Bernard Muriuki, MP
+. IIon. Muiruri Muthama Stanley, Ml'
5. IJon. Mnyazi Amina I.aura, MP

IN- ATTENDANCE _ NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

Ivy Kageha
Lynette Otieno
I3eniamin Ngimor
Veron D. Aluoch
[,ilian Mburugrr
Joyce Wachera
Lilian Alunga
Cosmas Akhonya

'lhird Clerk Assistant
Senior lrgal C]ounsel

Seniol Fiscal Analyst
Research Ollicer III
N{edia Relati<>ns Oflicer
Llansard Oflicer
Protocol Ofllcer
Audio Oflicer'

MIN.NO.DC/BE\ff&I/O39/2023: PRELIMINARIES
'fhe Chairperson called the meeting to order at thirty nrinutes past ten o'clock and prayed.
He therealter rvelcomed Members and the secretariat into the nreeting and requested all
present to make a selflintrod uction.

AGENDA:
The agenda of the meeting was presented as fbllorvs:

l. Prayers
2. Preliminaries / I ntrod uctions
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Adoption of the Agenda
Renrarks by the Chairperson

(bnfirrnation of Minutes/Matters Alising
Consideration of the Water (Amendment) Bill, qo93
Any other Btrsiness
Ad.iorrrnrrrent,/ I)ate of'the next meeting

l.

MIN.NO.DCIBEW&I/IOO/2093,: CONFIRMATIONOFMINUTES
-l-his agentla itt'ln u,as de'li.rred to tlte next rneeting.

MIN.NO.DCI BEW&I/IOI/90231 CONSIDERATION OF THE \VATER
(AMENDMENT) BILL, eoeg

-l-he Lt'gal (irtrnsel blieti'cl the ('<>nrrnittee as tbllorvs'

'l-he Bill seeks to plovicle {br opelationalizing ptrblic prir.'ate partnership in the rvater
sect()r'.

2. 'l'he Ilill seeks to atrtend Section g of'the principal Act by inserting a nerv definition
<>l'the terrtr "contracting authority' and deleting and substitrrting the delinition of
"rvatel selvice plovider"' to inclrrde an agency, authority, state corporation
pr'ovicling n'ater st'n'ices in acc<>rdance rvith a license isstred by the Regrrlatory
Iloard lbr the service areas speciliecl in the license

.9. 'l-he Ilill seeks to arnend section gq ot'the principal Act by giving the Water Storage
Atrtholity the additional porver to enter into a bulk rvatel purchase agreement with
an investor in accot'dance rvith I'ublic l)rivate Partnerships Act or a water wolks
tlt'r'elollrrren t ag('ltc) .

1.. -l-he proposal in Section 68 o1'the principal Act, seeks to plovide fbr an addition o1'
porver and lirnction to water works development agency to operate rvater rvorks
and pr'ovitle u atel' set'r'ices thr<>trgh bulk rvater ptrrchase agl'eernent with an investor
()r' as a rvatel service provider uater wolks der.eloprnent agency translbrs
responsibility lbr the operation ancl ntanagernent of rvater rvorks to a county
l{ovel'nnrent. However, s,ith a caveat that a national public water works shall not
be transfi:t'able to a county 14ovel'nltrent.

5. 'lhe proposal also seeks to insert a neu Section 68A rvhich seeks to bring under the
anrtrit ot'the Ilegtrlatory Board (WASIIF)l)) the licensing (regulation) r>t'the 1;orver of
rvatet' rvorks development agency to operate the rvaterrvorks and provide rvater
setvices as a watel' sen'ice proviilerr antl pror.'ision of'reserve capacity Ibr purposes of
providing s'ater services. 'fhis section also mandates WASRIi,B to publish the
standards anrl contlitions lbr licensing o1'rvater works developntent agencies.

(j. Section 6g of' the principal Act is atnenrled by limiting rvaterrvorks development
agency liorn entering into agt'eetnents n'ith county governrnent ol' water services
provider to provide rvater services rvithin w'hose area ol'.itrrisd iction the senu'ices are
located fbr national public water works. The amendment clarifies that the
agreement for provision of waters services shall be between the rvaterworks
cleveloprnent agetrcy and the county Lovernlnents and not a .joint contnrittee or
aLrthority ol'a corrnty governrnent.

;. Section 72 o1'the principal Act is anrenrled by providing lbr an additional role o1'the
Ilegtrlatory Iloard tr> evaluate and approve rvater and sewerage tariflb, bulk water
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tariftir and approve the irnposition of such tarifti in line with consun)er pl'otection
standards for ttse of water for dornestic, commercial and irrigation purposes.
Additionally, the amendment removes the role of'the Regulatory Board to accledit
rvater sen'ices providers. Board shall only issLre and set conditions fbr licensing
rvater services providers.

g. Section z5 ofthe principal Act is amended in subsection I paragraph (c) by deleting
the word "accredited" and substituting therefbr the word "licensed".

9. Section 99 of the principal Act is amended by deleting strbsection (t) and
strbstituting therefbr the following nerv subsection rvhich rvill provide fbr a
contracting authority to enter into a public private pal'tnership (PPP) or public
partnerships for the exercise by another person sonre of its lirnctions.

to. A new sLrbsection has been inserted in Section loo of the principal Act seeking to
limit bulk water supply services that are intended to supply water in bulk to a water
ser'"'ices provider in a county or corrnties to be undertaken by rvaterworks
development a[Jencies

Committee Observations

Having received the Legal brief' on the Bill, the Committee made the fbllowing
obsen'ations:-

There was need for the Ministry give a clear detinition o1"'Bulk water"'as mentioned
in article 3 of the Amendrnent Bill. F-trrther, a provision on the threshold of Bulk
water be provided.

-fhe Ministry should provide a definiti<>n lbr "National Public Water Works" rvhich
is mentioned in Article 6 of'the Arnendment llill

lt

l

l\

The Ministry clarifles on the diftbrence of the terms "accreditation" and "Licensing"
and explain why the term "licensing" is being used in place of "accreditation"

'fhe Ministry to infbrnr the Committee on the salbguard measures firr corrnty
governments rvith regards to the additional rules on PI)l) to ensrrre that these
powers rvill not be misused.

-f he Ministly to provide clalification w ith regalds to the Ilulk rvatel tarifli in
Section ;g of'the principal Act.

MIN.NO.DCI BEW&I / t oq / eoesl ADJOURNEN{ENT
'fhere being no other siness, the Chairperson ad.lotrrned the rneeting at trventy- Iive
ntinutes past el ck. -l- ext meeting will be held on notice('

Signed

HON. BOWEN DA
(cHATRPERSON)

I)ate. . .

VID KANG

offi*<
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

r31''I PARLIAMENT. SECOND SESSION _ 20'22

MINUTES OF THE 36T'I SITTING OF THE DEPARTMENTAL CoMMITTEE ON
BLUE ECONOMY, WATER AND IRRIGATION HELD ON WEDNESI)AY OT"

AUGUST, 2OC)3 AT THE SAROVA PANAFRIC HOTEL AT 7.3o AM
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MIN.NO.DCIBEW&I/IO5/20281 PRELIMINARIES
'l'he ('hairlx'r's<>n calletl the rneeting to order at lilieen nrinrrtes past eight o'clock and prayed
IIe theleafter rvt'lcorned N'lernbels and the secretat'iat into the rneeting and lequestetl all

I)res('nt to rnake a st'lflintr'<>d uction.

AGENDA:
'l'he agt'nrla o1'tlrt' nreeting \\'as pl'esentt'tl as fbllorvs:

l. I)rayers
2. l'r'elinrinaries / I ntt'ocl uction s

i. Adoption o{'the ,\genda
ii. Ilernalks by the Chairperson

.3. ('onlilnration ot'Minrrtes/Mattels Arisin.g
l. Meeting with Water and Sanitation Providers

regarding the Water (Amendment) Bill, 2o23
5. An;' otlrt'r' Ilrrsiness
(i. Ad.iorrlnnrent/l)ate ot'the next nteeting

Assoc iation (wASPA)

Sanitation pr'ovitlet's Associatiort (\\'r\Sl']r\)

MIN.NO.DCIBEW&I/IO6/9OC32 CONFIRMATIONOFMINUTES
-l'his agentla itt.rn s as defi'rred to the nt'xt tnet'ting.

MIN.NO.DCI BEW&I/ IO7 /20'231 ENGAGEMENTS WITH WATER AND
SANITATION PROVIDERS ASSOCIATION
(WASPA) REGARDING THE WATER
(AMENDMENT) BILL, soes

'l'he ('hiel' l'lxecrrtive Otiicer Water antl
srrlrrrrittetl to the ('olnnrittt'e as firllou s'

l. WASI)A rvas established and registeled on l.'l' N<>r'ernber', 9oo9 undet- the Societies
r\ct (()ap l t)s) ot' the Lau s o1' Ken1,a as the l)r'enrier Llrllrrella lxrdy of' all regulated
Water Service l)t'oviders (WSI']s) in Kenya.

2. -l'hc link betu een National Watel Works l)evt'loprnent Agencies (WWl)As) antt
WSI's in (irtrnties is u ell rlefined by theit' I)o\\:ers antl ttrnr:tions as stiptrlated in the
Watel Act, 20 I (i, Sections (iri and (;1).

li. -l-he 
Assot:iati<>n srrl)lx)l'ts WSI)s to adrlress NItW's tlranagenrelrt to acceptable

all<xvance <>f 25%'. -l'he ('l'lO stated that this u as one o1' the gleatest challenges
WSI']s ale l?rcing.

l. 'l'he,,\ssociation plovides interventir>ns srrch as developing mininrttm guidelines lbr
rnetles, pipes, r'alves antl prrnrps srrpportt'cl by SWAI'-817 o1'(ierntany tbr qrrality
c()ntrol, establishing benchnrarking platfil'nrs, they have established a center ti)r
exct'llence in ()eoglaphical Infirrnration Systerns in Kericho so as to brrild capacities
oi'WSI)s in (il S etc.

5. 'l-he opt'rations of' the Ass<>ciation are lirnded thr'orrgh annual sul)scriptions liorn
rnernbers, strbsitlizerl training services to WSI)s on courses prioritiz.ed by the
rncnrbers, Conft'r'ence registt'ation Ii'es, strrdy tours antl donor support

(i. -l-he ('l.lO inlbrnx.tl the Conrrnittee that tlanstbr' o1' assets hacl not been done. I Ie

noted that IGIt-l'('rl'as bettet'yrlacetl to give the cut'l-ent status on this isstre.
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On the Water amendment Bill,
s rrlrrnitted as li>ll<>ws:

National Assembly bill No. ss of goe\, the ('Fl()

t. the Bill will enhance the powers and lirnctions of WWI)As as Section o8 (b) plovides
that WWDAS can operate the water works and provide rvater sen'ices as a watel'
service provider, rrntil such a time as responsibility fbr the opelation and
management of water works are handed over to a county ()overnment.

2. -fhe CEO stated that the law needs to be clear and avoid ambigtrity, rvhere proposals
ttse words like "until such a time" as this will give rotxr fbr endless managenrent of
assets and resources.

3. He also recommended that clear delinitions and distinctions be nrade betrveen a
Water Selvice Provider and a Bulk Water Ser'"'ice Provider..

+. He noted that Water and Sanitation Sen'ices Provisions is Constitutional Iirnction ol
the County Governments under Schedule .[ o1' the CoK, 2o I o hence licensing a
National Institution such as a WWDA as a Watel Selvice I)rovider as contemplated
by Section Io0 of the amendment Bill is an afli'ont to the Constitution of' Kenya,
2010.

5. FIe stated that engaging WWDAs in Water Service Provision has been inrplernented
belbre throLrgh the National Water Corpor.ation and Coast Water Wor.ks
Development agency and it failed.

6. [Ie argtred that Section 6s (c) of the amendnrent bill rvill lead to an erosion of gains
made and is firrther unconstitutional since water service provision is a County
lirnction

'i. I Ie also opposed section 68(b)(l) pledicting that WSPs rvill not be able to pay
investors

8. He also opposed Section IOO of the Bill stating that giving WASITEB pou'er to issue
licenses to any sen'ice pror.iders such as WWDAs to supply btrlk r,vater is
trnconstittrtional as it takes away the lrrnctions of the water service provision fionr
CoLrnty Governments.

WASPA recommendations
WASPA gave the fbllowing recommendations:

t. -lransfbr of assets between WSPs and WWDAs should be fhst tr.acked

z. The National Government to allocate conditional grants to WSPs fbr Non-llevenue
'Watel' management

3. WSPs to invest in Supelvisory Control and Data Acquisition (SCADA) systenrs

+. Clear fi'arnework oversight o1'WSI,s by Counties and National ()overnment

5. Eftbct the Sectrrity of Tenure fbr BODs, Ml)s and Seniol Managers as contentplated
by the National Water I']olicy to bring stability in u'ater service provisir>n

e. Stay the implementation of Watel Resources Regrrlations 202 I and revie$, the rvater
ruser charges from Ksh.S (roooo/u) to Ksh. I (too%)

7. Consider zero rating of rvater and sanitation sen'ices

s. The Government to considel a prefbrential electricity tarifl'lbr the rvater sector .just
like the street lighting taril}'

9. National and County Governments to straighten their accotrnts
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Io. (;()\'('rnnlent to
in 1'r'a st r r rct t r rt'

consider an increase in lirnding to the \Mater and Sanitation

I l. All rvater plo.iects to have a nlandatory last nrile connectivity, sanitation and water
catchment conselvation conrponents

Committee Observations and recommendations
I Iavinl; received the srrbmissions fi'onr WASPA, the Cornnrittee tnade the lbllorving
o[;sen'ations:

t

I\

\l

vll

V I

l\

Sanitation is not given prominence by the Ministry of Water , Sanitation and
I rrigation

Wl)As have taken the lole olploviding and nranaging water infl'astlr.rcttrre

WIIA and WASRI.IB have the sanre lole. It rvould be nrole beneficial if the two are
nrerged to fbrrn one entity

Increase in taxes have caused a gl'eat increase in the price olwatel'.
'l'here is a need fbr the Ministry gi'n'e a clear definition of "Bulk water" as mentioned
in article .g o1'the Anrendment Bill. I"urther, a provision on the threshold of Iltrlk
water be provided.

1'he Ministry shotrld plovide a deflnition fbr "National I'trblic Water Works" which
is rnentioned in Article o of the Anrendnrent Bill

1'he Ministry clarifies on the dillbrence o1'the terms "acct'editation" and "Licensing"
ancl explain why the tet-m "licensing" is being used in place of "accreditation"

-l'he Ministly to infbrnr the Conrnrittee on the safbguard tneasures lbr county

I{ovel'nnrents rvith regards to the additional ntles on PI)P to ensut'e that these
powers will not be nristrsed.

'l'he Ministly to provide clalillcation rvith regards to the Btrlk water tariffs in
Section ;z of the principal Act.

MIN.NO.DCIBEW&I/IO8/90931 ADJOURNEMENT
l'helt: being no other lrtrsiness, the ('hailpelson ad.lorrrned the nreeting at trventy- live
ntintrtt's l)ast elever) lock e next meeting rvill be held on notice

C)

Signed

HON. BOWEN DA
(cHATRPERSON)

l)ate. . .

"ti"dN'as;VID KAN
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

IgIH PARLIAMENT - SECOND SESSION - 9099
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lo

I{on. Bowen David Kangogo, MP
IIon. Kemero Maisori Marwa Kitayama, MP
Ilon. William Kamket, MP
Hon. Buyu Roz-aah Akinyi, MP
I{on. Eng. Nzengu Paul Musyimi, MP
I Ion. 'landaza Kassim Sawa, MP
Hon. Were Charles Ong'ondo, MP
I{on. Gachagua Geolge, MP
IIon. Eric Mwangi Kahugu, MP
I{on. Dorothy Muthoni Ikiara, MP
Hon. Nebart Bernard Muriuki, MP
llon. Muiruri Muthama Stanley, MI)

Chairperson
Vice- Chairperson

ll
t2

APOLOGIES
t. I lon. Chepkrvony Charity Kathambi, MP
2. Ilon. Mnyazi Amina Laura, MP
.9. IIon. Adorv Mohamed Aden, MP

IN- ATTENDANCE _ NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

I . Mr'. Nicodemus Maluki Second C--lerk Assistant
2. Ms. Ivy Kageha 'lhird Cllerk Assistant
3. Ms. Lynette Otieno Senior Legal Counsel
4. Dr. Benjamin Ngirnor Senior Iriscal Analyst
5. Mr. E,ugene Apa Itesearch oflicer
6. Ms. Veron D. Aluoch Iiesealch Olficer III
7. Ms. Lilian Mburugtr Media Itelations Ofiicer
8. Ms. Joyce Wachera Ilansard Oflicer
9. Ms. Lilian Alunga I)rotocol Ofllcer
10. Mr. Cosnras Akhonya Audio Olllcer
1 1. Mr. Wilson Angatangoria Sergeant-At-Alrns

IN- ATTENDANCE _ STATE DEPARTMENT FOR WATER AND SANITATION
l. IIon. Aice Wahome Cabinet Secretary - MWSI
2. tlng. SAO Alima Watel Secretary - M\\'SI
9. tlng. Michael -l-hrrita CEO - AWWI)A
.1. Mr. Parrl Wekesa Seniol State Counsel - OA() & DO.l
5. Ms. Rose A. O. Nyakrvana Deputy Chief'State Counsel - MWSI

MINUTES OF THE 38I'I SITTING OF THE DEPARTMENTAL COMMITTEE ON
BLUE ECONOMY, \MATER AND IRRIGATION HELD ON MONDAY 2I'I
AUGUST, 20193 AT THE MAIN CHAMBER, PARLIAMENT BUILDINGS AT IO.OO
AM
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(,. \lt'. Nirlraslton ( iachrrlri ( iovt'r'rrartt't' ;\rlvisol to ('S - \I\\'SI

MIN.NO.DCIBEW&I/IOI/20231 PRELIMINARIES
'l'he ('hairperson t:alled the rneeting to olrlel at thil'ty nlinrrtes past eleven o'clock and
pl'ayetl. IIe thereaftel uelconred N{ernbels and t}re secretariilt into the nleetin!{ and
t'et1rrestt'rl all plesent to rnakt'a st'lllin tr'<>d uction.

AGENDA:
'l-hc agt'ncla ot'tlrt. rneeting \\'as l)resenteil as firllou's:

l. l)t'ayet's
2. I't'elitninaries/Introtluctions

i. r\tloption ol'the ,,\14t'ntla

ii. Ilenralksbytlrt'()hairperson
lr. ('ort fi rtttatit>rt <>f' NI in rrtes / Nlatters r\r'ising
l. Consideration of the Water (Amendment)

Department of Water and Sanitation
5. r\ny otlrt'r' Iirsiness
(i. Ad joru'nrnent/ l)ate o1'the next rnt,etinq

Bill, 9(D23 rvith the State

MIN.NO.DCIBEW&I/I09/2(0231 CONFIRMATIONOFMINUTES
'l'lris agt'rrtla itt'trr u as rk'fi'r'r't'tl to tltt' rtt'xt Ittt't'ting.

MIN.NO.DCI BEW&I/IO3/9.0231 CONSIDERATION OF THE WATER
(AMENDMENT) BILL, 2o2s WITH THE
STATE DEPARTMENT OF WATER AND
SANITATION

-l'he ('abinet Secretaly li>r' N{inistry of'Water', Sanitation anrl Ilrigation I Ion. Alice \ ahornc.
appealerl befi>r'e ancl subrnitterl on the \&'ater' (Anrendnrent) Bill, 202.9 as firllou s'-

'l'he N{inistry hacl initiated atnendtrtents to the Water Act, 2016. 'fhese amendnrents
seek to:

t

I)t'<>r'itle fbr' opt't-atir>naliz.ing ptrblic private paltnership in financin.g
tleveloprnent of'u atel u'olks by the National ()overnnrent Agencies
l'r'ovitle lirr operations anrl nraintt'nance o1'rvater sen'ices, lrtrlk rvatel servict,

pr'ovision ii':rnrervork try the National (iovernrnent ;\gencies and
I)rotect lipalian resel'\'es anror)!{ otht'rs.

2. -l'he l3ill proposes to; nrake nriscellaneorrs amendrnents to the Watel Act, 20 I (j, rnake
coltrprehensive attrendtnents including arnenrlrnents to address governance in the rvater'
set:tor, irtt:or'polate l)ublic l)r'ivate partnelships as a firnding option in tire rvater sector.

3. -l'he ('abinet Secretarl, rx)ted that Kenya is classified as one ot' the water scarce
c<>ttntries. -l-his is rnainly due to the inarlequate lirnding in the sector to ensru'e provision
of'qtrality and ade<lrate watel ancl sanitation sen'ices. 1ir rnitigate this, the Bill proposes
the need to explore PPP as a firnding option especially lbr large capital plo.iects

l. -l'he Ministry therelbre engaged relevant stakeholders srrch as the A(] and the I'l)l' unit
in the Natit>nal 'l'reasrrly to lincl a s'ay o1'operational izing this idea.

it. Sltt' ttott'tl that firllt>s ir)g tlres(' enga!{r'r n('n ts. s()l'nt' inconsistent provisions rvere
identitierl in the Watel Act.2otO and the I)l)P Act. -l'hese are:
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lv

Section 69 Provides tbr WWI)A to complete pro.iects and irnrnediately hand
over to the water service providels,.joint conrnrittc.es or atrtholities

Section 72 provides lbr licencing of rvatel selvice providers by the Water
Services Regulatory Iloard.'lhe Bulk lalifi'is attached to the icense issrred to
the Watel Service I'rovidels.

(i

\'. Section 9.9( l) provides fbr a rvater service provider to enter into a PI)l' in the
discharge of its mandate

vi. Section 93(*) provides that licensees such as Water Selvice I)roviders nray
delegate their pouers to supply bulk rvater.

vii. Section lo0 provides that "a person shall not supply watel in bulk to a water'
ser"'ice provider without a license by the rep;ulator WASREB"

The Cabinet Secletary inlbrmed the Comrnittee that in order to align the Watel Act
2016 to the PPP Act2O2r;

Section z o1'the Act be amended to include the definition of contracting
authority at National and County Government level to n)ean as lbllows;

(a) At the National level, a state clepartntent, agency or state
corpolation which intends to ha.,'e its lirnctions undertaken by a
private party; or

(b) At the county govelnment level, the county laovernment or county
corporation rvhich intends to have its lirnctions undeltaken by a
private partyl

Section gs o1'the Water Act be amended to provide Ibr Public l)rivate
I)artnership as fbllorvs:

(a) A contracting authority may enter into a public private partnelship
or public partnelships lbr the exercise and perfbrmance by another
pel'son of'some or all of its lunctions as a licensee rvith respect to a

pal't ol' the whole of its area rvater sen ice plovision.
(b) Where the person entering into an al;leement with the contracting

atrthority owns or possesses assets infi'astl'uct lrre used fbr the
provision of water services, the agreement shall set out the terms
and conditions under lvhich the assets may continue to be so used.

ll

7. -fhe Cabinet Secretary infbrnred the Comrnittee that section ris rvhich pr<>r'ides tbr the
powers ol'water works development agencies be anrended to include the lirnction of'brrlk
rvater services provision. F-rrrther, section 60 of'the Act to be amended to clearly provide
that National public water rvorks are not tl'anstbl'atrle to the counties and shall remain
rrnder the operations and maintenance of'the National Government
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Under section Z of the Water- Act, 2O 16, the interpretation o1'Watel Sen ice
Provider excludes Water Works l)eveloprnent agencies and other bodies

Section 6u on the I)orver and lunctions of WWDA cloes not include lx)wel'to
enter into PPP contracts

I.



g. She also inlirlnred the (lornmittee that Section ;z(t)(c) has also been amended to provide
lbr licensing of watel w'orks l)evel<)pnrent Agencies by WASREB as a btrlk Water
Service provider. Section l0o has also been amended to provide fbr brrlk rvater supply
rvhich is firl prrlposes of'J)J)l).

1). -f he (labinet Secretary stated the lbllowing as the.lustilications lbr these amendments:

l

l\

-l-lre anrendnrents will align the Watel Act, 20 l6 to the PPP Act,2o2l
'l'hey uill help to identily and incorporate into the l,aw institutions that can
rundertake l)l)l) in the Watel sectot'
1'hey rvill help to enable the Water Works l)evelopment Agencies to be

licensed by WASIiI')B to provide bulk rvater and also a tarifl'to be set in that
Iegard
'l'hey rvill help to ex1;and WASIiFIB's mandate to provide licensing of other
'Water sector institutions and also set brrlk rvater tarilF and raw water tarifl
fil'in'igation

Cornrnittee Recommendations

I Iar.ing rt'ceiverl the srrbnrissions on the Ilill fi'orn the Ministry, the ('orlnrittt'e ntade tlrt'
ti>llorvine obsen ations:

'l-hele rvas need fbr the Ministry give a clear delinition of "llrrlk water" as rnentioned
in article .9 ol'the Anrenclnrent Ilill. I'-rrlther, a pt'ovisi<>n on the threshold of llLrlk
rvatel be plovided.
-l-hele is a need ii>r'the Water Storage .,\rrthority to be licensed by the Regrrlatoly
IJoartl
'l-he N{inistry to infirnn the (lornnrittee on the satbgualtl rneasules tirr county

faoverr]nrents rvith legards to the additional rules on l)l)l) to ensrrre that these
po\\'ers rvill not be rnistrsetl.
l-he Ministry to provirle clarification with regards t<> the llulk u,ater tarifl's in
Section ;9 of'the plincipal Act.

MIN.NO.DCl BEw&l / l o.+ / soss; ADJOURNEMENT

l

I\

'l'lrt'rc l>eing
tttinrrtes past t

no otltt'r business,
-l 'lr t'

BoWt-N DAVID
RPERSo

Siqned

HON.
(CHAI

l)ate. . .

N)
()

,+

the Chairperson ad.joulned the nreeting at seventeen
t nreeting will tx' held on notice.
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

r31}I PARLIAMENT - SECOND SESSION _9022

MINUTES OF THE 391TI SITTING OF THE DEPARTMENTAL COMMITTEE ON
BLUE ECONOMY, WATER AND IRRIGATION HELD ON MONDAY qIS'
AUGUST, 2o2s AT THE MAIN CHAMBER, PARLIAMENT BUILDINGS AT 3.oo
PM

PRESENT
t. IIon
2. Ilon
.9. IJon
.1.. I{on
5. I Ion
6. I.lon
i. IIon
8. I'lon
9. FIon
tO. Hon
I l. Hon

Bowen Dar.id Kangogo, MP
Kemero Maisori Marwa Kitayama, MP
William Kamket, MP
Buyu Rozaah Akinyi, MP
Eng. Nzengu Paul Musyimi, MI'
Tand,aza Kassim Sawa, MP
Were Charles Ong'ondo, MP
Gachagua George, MP
Dorothy Muthoni Ikiara, MP
Nebalt Bernard Muriuki, MP
Muiruri Muthama Stanley, MP

Cha irperson
Vice- Chairperson

APOLOGIES
t. [Ion. Chepkwony Charity Kathambi, MI,
2. FIon. Eric Mwangi Kahugu, MP
3. Hon. Mnyaz-i Amina Larrra, MP
+. FIon. Adow Mohamed Aden. MP

IN- ATTENDANCE _ NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

l. Mr. Nicodemus Maltrki Second (llerk Assistant
2. Ms. Ivy Kageha 'lhird ('lerk Assisrant
3. Ms. I-ynette Otieno Seniol Legal (irunsel
4. l)r. Benjamin Ngimor Senior I.'iscal Analyst
5. Mr. Flugene Apa Ilesearch ofllcer
6. Ms. Veron l). Aluoch Ilesearcl.r Oflicer III
7. Ms. I-ilian Mburtrgtr Media Relations Ollicer
8. Ms.Joyce Wachera Ilansald Ollicer
9. Ms. Lilian Alunga l)rotocol Oilicer
10. Mr. Cosmas Akhonya Atrdio Oflicer
1 1. Mr. Wilson Angatangoria Sergeant-At-Arrns

IN- ATTENDANCE - STATE DEPARTMENT FOR WATER AND SANITATION
AND THE JUDICIARY

l. Ms. Ann Asugah Iiegistlar' 'I'r'ibtrnals - Judicialy
2. Ken OgLrtLr Legal C<>rrnsel -.lrrdiciar.y- OCR.I
.9. Eng. SAO Alirna Water Secretary - MWSI
-1'. Ms. Ilose A. O. Nyakrvana Deputy Chiel'State (irrrnsel - N{WSI
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MIN.NO.DCIBEW&I/IOI/"2093.. PRELIMINARIES
-l-he ()hailperson called the rneeting to order at thilty rninrrtes past ele','en o'clock and
played. He therealter rvelconred Menrbers ancl the secretariat into the meeting and
le<lrrestetl all present to rnake a sel Ilin trod uction.

AGENDA:
'l'lre agenda ol'the nreeting was plesented as li>ll<>rvs:

L l)rayels
2. I'r'elinrinalies / I n trod trctions

i. Adoption ot'the Agenda
ii. Ilernalks b1' the Chairperson

.3. (lontirnration o1'Mintrtes/N{atters r\r'ising
r,. Consideration of the Water (Amendment) Bill, zozs with the Judiciary
5. Any other Brrsiness
(;. r\djorrrnmt ntll)ate oi'the next rneeting

MIN.NO.DCIBEW&I/I02/2023: CONFIRMATIONOFMINUTES
-l-his 

agenda itern u as delblred to the next nreeting.

MIN.NO.DCI BEW&I/IO3/9023: CONSIDERATION OF THE WATER
(AMENDMENT) BILL, 2023 WITH THE
JUDICIARY

'l'he.lrrdiciary appealed betirre the conrrnittee to seek guidance and apploval in respect to
the Water (Anrendnrent) Ilill, zoc.g. I Iaving revieu,ed the Water' (Anrendnrent) Ilill, 902.9,

the Ilegistral in cl-ralge <>f"l-ribunals presented to the ('ontntittee as lbllows:

t. ()ne of the key lbattrres of' the Water Act, 2o16 is the Water 'lribtrnal which is
established undel Section I ls) tt1'the Act to hear appeals li'om the decisions or orders
ol the (labinet Secletary, the Watt'r' Iles<>trrces Authority and the Water Services
Ilegrrlatory Boald.

2. (iiven its nrandate, the'lribunal plays a critical role in the smooth operations ofthe
Watel Sector and shoulcl therefbre be enrporvered t<> tlischarge this statutory
nrandate.

.9. -l-he Ilegistral however noted that the'l'ribrrnal - as plesently established under the
Act - is cornposed only of a Chailperson and does not have menrbels. l)ue to this,
the -l-r'ibunal has not been able to operate optimally.

!. -lhe Judicialy therelbre proposed that the Water' (Anrendment) Bill, 2o23 be revised
to include a deletion o1'section 119 ol'the Principal Water Act,20l6 and replacing it
rvith a provision pelnritting the.ludicial Ser."'ice C-'onrmission to appoint four other

I)el'sons to ser-\'e as Menrbers in the 'l'ribunal and consequentially, include the
qrrali{ications o1'both the Chairperson and the mernbers of'the Tribunal as follows;

i. A Chairpelson rvho shall be an adrr>cate of'the Fligh Court of'Kenya with no
less than ten years' post-q ual ification experience; and

ii. Four other persons rvho possess a degree liorn a university recognized in
Kenya and at least fi,u'e years' experience in a relevant lield.

Other additions incltrded the terms o1'tenure and matters involving l'enumeration
and allorvances.
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Committee Recommendations

'l'he Comrnittee concurred rvith the Judicialy to delete and inclrrde a nerv Section I l0 with a

lbrv recommendations as seen below'

Ilepeal and replace Section I l9 of No. ,13 of sor6

1'he principal Act is amended by deleting section I l9 and strbstitrrting therelbl the
fbllorving nerv section-

I 19. ( I ) 
-l'here is establishetl a \\'ater 'l-r'il>trnal

(z) The Water 'lribunal shall consist of the fbllorving nrembers appointed
by the Jrrdicial Service Commission-

(a) a Chairperson who shall be an adr'ocate of' the High Court of'
Kenya with not less than ten years' post qualilication experience;

(b) two persons who shall-
(i) be advocates ol the I Iigh Court of Kenya with not less

than ten years'post qualitication experience; and
(ii) have expet'ience in legal matters relating to water or have

been involved in rvater in any capacity:

(c) one person rvho possess a degree in civil engineering fionr a

university recognized in Kenya and at least fir,'e years' experience
in r.r,ater rvorks development; and

(d) one person who possess a degree liorn a rrniversity recognized in
Kenya and at least five years' expelience in in hydrology, geology,
water lr, olks developnrent, environtnental science or a related field.

(s) The Chairperson and members of the Water 'l'ribtrnal shall be

appointed fbr a term of fir'e years and shall be eligible lbr reappointment lbr
one firrther ternr ot' live years.

(+) The Chairpelson and members of the Water' -l-ribtrnal shall be paid
such remuneration and allowances as the.lLrdicial Service Comntission may, in
consultation with the Salaries and Remuneration Clomrnission, detelnrine.

Ml N.NO.DCl BEW&I / ro,! / qoqg ADJOURNEMENT
Thele being no other btrsiness, the Chairperson adjoulned the meeting at lbtrr o'clock. 'l-he

I)('\t In('t'tl I)g rvill be hel nthes day at lifteen rnintrtes past tbur o'r:lock

Signed

HoN. BOWEN DAVID KAN(;OG
(cHATRPERSON)

l)ate

\I I'
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

I31''I PARLIAMENT - SECOND SESSION _ 12C/92

MINUTES OF THE 4olII SITTING OF THE DEPARTMENTAL COMMITTEE oN
BLUE ECONOMY, WATER AND IRRIGATION HELD ON MONDAY 2IS'I
AUGUST, 9023 AT THE MAIN CHAMBER, PARLIAMENT BUILDINGS AT 4.I5
PM

PRESENT
l. IIon
2. IIon
3. I Ion
1,. I Ion
5. I lon
6. I Ion
;. I Ion
E. I Ion
9. I Ion
IO. I Ion
I L I Ion

Bowen David Kangogo, MP
Kemero Maisori Marwa Kitayama, MP
William Kamket, MP
Buyu Rozaah Akinyi, MI)
Eng. Nzengu Paul Mrrsyimi, MP
T andaza Kassim Sawa, MP
Were Charles Ong'ondo, MP
()achagua George, MP
Dorothy Muthoni Ikiara, MP
Nebart Bernard Muriuki, MP
Muiruri Mrlthama Stanley, MP

APOLOGIES
1. I Ion. Clhepkwony Chality Kathambi, MI,
2. Ilon. Eric Mwangi Kahugtr, MI']
.9. I Ion. Mnyazi Anrina Laura, MP
l. I Ion. Adow Mohamed Aden. MI)

IN- ATTENDANCE - NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

l. Mr. Nicodemus Maluki Second (-'lerk .r\ssistant
2. Ms. Ivy Kageha -fhird Clerk,,\ssistant
3. Ms. Lynette Otieno Senior Legal (irunsel
4. Dr. Beniamin Ngimor Senior I.'iscal Analyst
5. Mr. Eugene Apa Ilesearch otlicer
6. Ms. Veron D. Altroch Research Ofticer I II
7. Ms. Lilian Mburtrgu N{edia Itelations Oflicer
8. Ms. Joyce Wachera I lansard Ofllcer
9. Ms. Lilian Alunga Plotocol Officer
10. Mr. Cosmas Akhonya Audio Oflicer
I l. Mr'. Wilson Angatangoria Sergeant-At-Arrns

IN- ATTENDANCE _ STATE DEPARTMENT FOR WATER AND SANITATION
AND THE NATIONAL TREASURY

I. Ms. Karei N{rvenda Senior State (lorrnsel - National 1'l.easrrry
2. Iing. SAO Alinra Water Secletaly - N{WSI
.9. Ms. Rose A. O. Nyaksana l)eputy Chiel'State Corrnsel - MWSI

Cha irperson
Vice- Chairperson
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MIN.NO.DCIBEW&I/TOT/9,Og3I PRELIMINARIES
-l'he Chairperson called the rneeting to order at thilty nrinutes past eleven o'clock and
played. I Ie thereafter welc<>rned Menrbers ancl the secretariat into the nreeting and
rt'<1trt'sted all present to tuake a sel tlin trod trction.

AGENDA:
'f he agenda of the meeting was presented as tbllorvs:

l. I)rayels
2. l'rel inrinaries/ I ntrodtrctions

i. r\doption of the Agenda
ii. Ilemarks by the Chairperson

.9. (irnfirnration ol'Mintrtes/Matters Arising
t. Consideration of the Water (Amendment) Bill, 20123 with the National

Treasury
5. Any other Business
(;. Acl journnrent/l)ate of the next meeting

MIN.NO.DClBEW&I/IO9/201231 CONFIRMATIONOFMINUTES
'l'his agenda itern rvas delblred to the next rneeting.

\IIN NO.DCI BEW&I/IOS /SOCA: CONSIDERATION OF THE WATER
(AMENDMENT) BILL, zoee WITH THE
NATIONAL TREASURY

-l'he National 'f reas ury through the l)l)l) l)irectorate appeared belbre the Comnrittee
on Monday 2orl' Aulaust, 2o2g and inlblrned the (lonrlnittee that:
'l'lre I'resident in his address at the 2"'l ('abinet nreeting held on l5tl' Novenrber, 2022,
set out expectations fbl the I"irth Adnrinistration's tr-ansfbt'mative plan lbr the c()untry
Sorne of the key delivelables required l>y the I)resident drrring this ternr include
enhancecl access to poltable water as u'r'll as lbl illigatit>n.
'I-he President dilected both the Ministly ot' Water, Sanitation and Ilrigation,
National 1'reasury and the Otlice of Attorney (leneral to .iointly develop a Watet'
l'rrrchase Agreenrent lbl uptake of' the rvater han'ested and storecl through PI)l)
li'anreu ork on a priority basis.
Acting on this directive b<>th the Ministries de"'eloped a dralt Watet' I)ut'chase
al5reerr)ent, dlait cabinet N{entorandunr and t}re dralt Water Anrendnrent Ilill.
Ilasetl on the alxx'e the National 1-reasury indicated that, they rvere in agreed in
totality n ith the Water Anrendnrent Ilill, zoz.g.
-l'he National 1-reasrrry noted that, the (iovernntent through the Ministry of Water'
Sanitation and irrigation had made great stlides in inrplementation o1'the Watel Act,
20 I ti. I Iorvever, there have been valiorrs challenges in implenrentation which have
necessitated arnendrnents t<> the rvater Act, 2o 16. Once eflbcted, these amentlnrents
rvill strpport the ef}blt of'the Ministry to inclease s'atel and sewet'age coverage lbr all.

:t

I

(;

MI N.NO.DC/ BEw&I / t o,* / soe:)
'l-hele lrt'ing no otht't' lrtrs ess, the ('hairperson a<ljoulned the nreeting at iifty nrintttes past
tirtrr' <>'clock.'l'lrt' ('tnr be held on notice

(

(cHATRPERSON)
l)att'. . .

AVI KA GO(;O, M
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Signe([.
HON. BOWEN
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

IsTtI PARLIAMENT - SECOND SESSION _20/99

MINUTES OF THE 4I51'SITTING OF THE DEPARTMENTAL COMMITTEE ON
BLUE ECONOMY, WATER AND IRRIGATION HELD ON TUESDAY 92-O
AUGUST, 2028 AT THE COMMITTEE ROOM, 4I'I FLOOR, CONTINENTAL
HOUSE, PARLIAMENT BUILDINGS AT IO.zO AM

PRESENT
t. IIon
2. I Ion
3. Hon
.1,. IIon
5. FIon
6. Hon
i. I Ion
8. I Ion
9. I Ion
10. I Ion
I t. IIon
12. I Ion
13. I Ion

Bowen David Kangogo, MP
Kemero Maisori Marwa Kitayama, MP
William Kamket, MP
Buyu Rozaah Akinyi, MP
Eng. Nzengu Paul Musyimi, MP
Tandaza Kassim Sawa, MP
Were Charles Ong'ondo, MP
Gachagua George, MP
Dorothy Muthoni Ikiara, MP
Nebart Bernard MuriLrki, MP
Mr"riruri Muthama Stanley, MP
Mnyazi Amina Laura, MP
Adow Mohamed Aden, MP

Chairperson
Vice- Chairperson

APOLOGIES
t. I Ion. Chepkrvony Chality Kathanrbi, MI)
2. IIon. Flric Mrvangi Kahugu, MP

IN- ATTENDANCE _ NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

l. Mr
2. Ms
3. Ms
4. Dr.
5. Mr
6. Ms
7. Ms
8. Mr
9. Mr

Nicodemus Maluki
Ivy Kageha
Lynette Otieno
Benjamin Ngimor
Eugene Apa
Veron D. Aluoch
Lilian Mburugu
Cosmas Akhonya
Wilson Angatangoria

Second Clerk Assistant
'f hird Clerk Assistant
Senior Legal Counsel
Senior I'-iscal,,\nalyst
Resealch ofllcer
Research Ollicer III
Media Ilelations Ofllcer
Arrdio OIIlcer
Sergeant-At-A rms

MIN.NO.DC/BEW&I/TC;/9C/231 PRELIMINARIES
1'he Chairperson called the nreeting to order at t\r'enty nrinrrtes l)ast ten o'clock and prayed.
I Ie thereafter rvelcomed Members and the secletariat into the nreeting and reqrrested all
present to make a self:introd uction.

AGENDA:
The agenda of the meeting was presented as Ibllorvs

l. Prayers
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2. l'relinrina ries / I rr tr'od trt:tiort s

i. ;\rloption oi'the ,\genda
ii. Ilenrarks by the ()hair'pelson

3. ('onlirrnation ot' N{intrtes/N{attels r\r'ising
l. Consideration of the Report on the Water (Amendment) Bill,9029
5. r\ny otht'r llrts iness
(;. 

^,\d iorrrn rnen t/ l)ate of'tlte next nleeting

MIN.NO.DCl BEW&I/ 126/2OCS, CONFIRMATION OF MINUTES
'l-his agentla itern rr as defi'r'retl to the next Ittet'ting.

MIN.NO.DC/ BElw&I/1,27/20,23.. CONSIDERATION OF THE WRITTEN
SUBMISSIONS BY ORARO AND
COMPANY ADVOCATES

'l'lrt' Lcgal ('orrnsel t<xrk Nlernbels through tht' l'r'olxrsed Atnendntt'nts to the Water'
r\rne ntlrrrent Ilill, 2o23 by Olaro and (--ornpany r\clr'ocates anrl resolved as firll<xr s:-

Clarrsc in the Bill Proposa I Justification Committee
Recommendations

('[a trse l]

r\rnentlrnent o1'

section .32 o1' No
l3 ()1' 20 I (t

We l)rolx)se that a

ternplate of a btrlk rvater

prrrt'hasc al{l eenrent is

adclecl to the Schedule or
subsidiary legislation o1'

this Ilill.

A tenrplate ensrrres

consistency in fblrnatting
and stl'ucture acl'oss

rrrrrltiplt' doctrnrents.'I'his
nrakes the document

easier to read and reduces

the lisk of' errors attd

<>nrissions.

I'-urthelnrore, the use of a

template enhances

rrniftrrmity.

'f he Cornnrittee

re.jected the
proposed

anrendrnent

('larrst'.'r

I rr st'r'tion ol' zr rtes,

st'r'tir>n (is.\ in No.

l.r, ()1' 20 l (;

['or srrb-clause (2), \\'e

pl'olx)se that the

stanclarr[s anrl conrlitions
of' lir:ensing are publishtrl
itr'

il. the Kenya
()azette; and

b. 'lhe Ilegulatory
Iloald's rvebsite.

I'ublishing in the Kenya
(iazette anrl u'ebsite

provirle an opporttrnity to
reach a lrroatl antl tlivet'se

auc[ience.

-l'his allou s ntenrbers of
the ptrblic to stay

inlbrnred or) the latest

standards and conditions
of licensing developed by

the Regulatory Iloald.

'l'he Clonrmittee

agreed to the

amend nrent

ZlP age



Clause

SAmendment of
section 75 of No
+3 of 20l6

For sub-section (t) (a) of
the Water Act, 2O 16, we
propose the deletion of
paragraph (r) and

replacing it rvith the
words "their natnes,

telephone numbers, e-

mails and postal
addresses".

Providing a water service
provider's telephone
nurnbel and e-rnail
address allorvs custonrers
and the public to dilectly
contact the rvater selvice
providers.

'lhis lac il itates
comntunication firr
enquilies, reporting
issrres, seeking assistance,

ol pro'"'iding feedback.

-I-he Clonrrnittee

agreed to the
amend ntent.

Clarrse l0

Anrendment of
section l0O of No
.1,.9 of 20rG

We propose the deletion
of this proposal.

Currently, Nairobi
County does not pay

other counties for the
rvater it sells to
cons umers.

-I-he bill seeks to rnake it
mandatory Ibr counties
that do n()t pr'odrrce theil'
o\\'n rvater to prrt'chase

the cornmodity.

Conseq uently, this
proposal rvill lead to an

increase in the price of
water paid by the
consutners.

-l-o conclude, our ploposal
is lirl corrnties like Nairobi
Cotrnty to not pay fbr the
watel' it sells to its
residents. 'l'his rvill
ensure the price of r.vater

does not increase and

thelefbre. nrakes water
allbrdable to residents.

I'-urthermore, the right to
t'lean and safb rvater in
adequate qtrantities is an

economic and social right
trnder article 49 (l) (d)

-fhe (irrnnrittee

le.jectecl the
proposetl

anrend ment
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of thc Constitution

MIN.NO.DC/ BElw&I/198/2023.. CONSIDERATIONOFTHECOMMITTEE
STAGE AMENDMENT TO THE WATER
(AMENDMENT)BILL, eo23

'l-he ('t>lnrrr ittr'(' wirs takcn thlr>rrgh the pr'opost'd ('<>rnntittee Stagt' atnelrcltrtents to the
\\'ater' (,\rrrenclrrrt'nt) Ilill, 2o2.9 atttl agl't't'cl as tbllos's:-

CLAUSE 9

THAT, clause 2 of' the Bill be anrended by inserting the fbllorving

inrrnt.diately aitt'r paragralrh (a)-
l)('\\r palagt'aph

(aa) by deleting the definitkrn ol"'lrrrlk u ater" and substituting thelelbr rvith the
lirllorving nt'n rlt'lirtition-

"llrrlk rvater" means supply r>t's'ater in btrlk by a rvater rvorks development agency or
tht'Water Storage Atrtholity to water service pl'o,''idels fbl retail;

CLAUSE 5

THAT, t'larrst'5 ot'the Ilill lrt'iuttencletl irt tlte ptrrposetl trerv st'ction (;8l\-

(a) in srrbscction (l)by deleting the expression "6s(b) and (c)" and substituting
therelbr the expression "6s(ba)"; and

([r) in srrbsection (2)by inserting the rvord "in the Oazette and on its rvebsite"
inrnrediately alter the rvord "publish".

CLAUSE Ii

THAT, the Ilill be arnende'tl by cleleting clarrse 8 and substittrting therelbr the fbllorving
trt'lr clatrse-

,\lrtt,rttllrrt'rtt ot
stttiott s o1' No
ki ()(' 9() I (t.

8. Section
srrbsection ( t )-

oi' the principal Act is amended ln

(a) try deletine paraglaph (o) and substittrting
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therefbr the lbllorving nerv paragraph-
(a)their names, telephone numbers,
electronic mail and postal addresses;

(b) in paragraph (c) by deleting the word "accredited"
and substituting therefbr the word "licensed".

CLAUSE 9

THAT, the Bill be amended by deleting clatrse 1) and substitrrting theretbr the lbllorving
new clause-

(c) deleting sr-rbsection ( t ) and sLrbstituting therefbr
the following nerv subsection-

(l) A contracting arrthority nray enter into a
prrblic plivate partnership or ptrblic partnerships
fbr the exercise and perfirrmance by another
person as a licensee, ot' some or all of its
functions rvith respect to a part or the rvhole of its
area of rvater sen ice llrovision.

(d) deleting subsection (s) and substituting therefbr
the tbllou ing neu strbsection-

(.'l) Where the person entering into an
agreement with the contracting arrtholity owns
ol' possesses assets or inll'astructule used lbr
the plovision ol rvatel services, the agreenrent
shall set out the terms and conditions under
which the assets nray continue to be rrsed.

INSERTION OF NEW CLAUSE

THAT, the Ilill be amended by inserting the lbllorving neu clauses imnrediately after claLrse
lo-

Amendment of
section 93 of
No. +3 of 2016.

Amendment of
section ll-! of
No. +3 of 2016.

Repeal and
replacement o1'

section I l.() of
No..!3 of'2016.

9. Section f).9 of the principal Act is anrencled lry-

I I. Section I1-l of the principal Act is amended in the
opening statement by inserting the words "or any watel.
works development agency" immediately atter the word
"counties".

t 9. 'l-he principal Act is arnended by deletinll section
I 1S) and substituting thelelbr the lbllowing new secti()n-

Flstablishnrent

of the u,ater'

tribunal.

119. (l) 'fhere is established
Water'fribunal.

(z)-fhe Water -I'ribunal shi
consist of' the fbllorving nrembe
appointed b.y the .ludicial Servi,
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('onrrnission-

(a) a Chairperson who shi
be an advocate o1' tl
tligh Court 6l Ken'
rvith not less than tr
y('ars'. p()st q ualiticati<
experlence;

(b) trvo persons one (

rvhonr shall be
legisteled civil engine
and the other a l'egister(
rvater engineer, with
least ten year

experience; and

(c) two persons who posse
a degree fi'onr universi
recognized in Kenya aI

at least live yeat

experience in a leleva
lield.

(.l)-l-he Chairperson ar

rnernbers of' the Water -l'ribrrnal shi
be appointed fbr a term of thlee yea
and shall be eligible li

reappointnrent firl one tirrther ter
ol' three years.

(l)1'he C-'hairperson ar

rnernbers of' the Water Tribunal shi
lre |aid srrt'h t't'nr t tnet'ation ar

allowances as the Judicial Selvi,
(lomrnission may, in consultation rvi
the Salaries and Remrrnelati<
(lonrmission, deterntine.

MIN.NO.DCI BEW&l/ tes / eoqs AD.IOURNEMENT
'l'here being no other btrsiness. the (lhai l'l)erson arllournt'd the rneeting at thirty seven
rrrinrrtt's past t'lc \'('t) o c' ('k. -l'he ext rneeting rvill be held on notice

S isned

iLt,i?s':'[ 
xf" *.i o i ff, * <

6lPage



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

I9 'I PARLIAMENT - SECOND SESSION _ 202'2

MINUTES OF THE 42.I, SITTING OF THE DEPARTMENTAL CoMMITTEE oN
BLUE ECONOMY, WATER AND IRRIGATION HELD ON WEDNESDAY 93RD
AUGUST, 9023 AT THE COMMITTEE ROOM, 4 II FLOOR, CONTINENTAL
HOUSE, PARLIAMENT BUILDINGS AT IO.OOAM

PRESENT
l. Hon
2. I{on
3. llon
.1'. I Ion
5. I Ion
6. I lon
;. Hon
8. Ikrn
9. I Ion
10. IIon
I l. I{on
12. I{on
I .9. I Ion

1. Mr
2. Ms
3. Ms
4. Dr.
5. Mr
6. Ms
7. Ms
8. Mr'
9. Mr

Bowen David Kangogo, MI,
Kemero Maisori Marrva Kitayama, MP
William Kamket, MP
Buyu Rozaah Akinyi, MI'
Eng. Nzengu Paul Musyimi, MI'
'l andaza Kassim Sawa, MP
Were Charles Ong'ondo, MP
Gachagua George, MP
Dorothy Muthoni Ikiara, MP
Nebart Bernard Muriuki, N{P
Muiruri Muthama Stanley, MP
Mnyazi Amina Laura, MP
Adou'Mohamed Aden, MP

Chai rperson
Vice- Chairperson

APOLOGIES
l. I Ion. C'hepkrvony Charity Kathanrbi, MP
2. IIon. I'lric Mrvangi Kahugu, MI']

IN- ATTENDANCE _ NATIONAL ASSEMBLY
COMMITTEE SECRETARIAT

Nicodemus Maluki
Ivy Kageha
l,ynette Otieno
Benjamin Ngimor
Eugene Apa
Veron D. Aluoch
Lilian Mburugu
Cosmas Akhonya
Wilson Angatangoria

Second (-'lerk Assistant
l'hird Clerk Assistant
Senior Legal Counsel
Senior Fiscal Analyst
Research oflicer
Research Ollicel III
Media Relations Otlicer
Atrdio OfHcer'

Sergeant-A t-A lms

AGENDA:
1'he agenda of the meeting was presented as tbllous

l. Prayers

llPage

MIN.NO.DCI BEW&I/TSO/2023: PRELIMINARIES
The Chairperson called the meeting to ordel at t\\'ent)'nrinutes past ten o'clock and played.
lle therealtel rvelconred Members and the secletaliat into the nreeting and lequested all
plesent to make a selflintrod uction.



I'relinrina ries / I n tr'ot[trctions
r\doyrtiorr of' thc Agentla
Iienrarks by thc ('hairpelson

(\rnfilnration of' N{intrtes/N{attels r\rising
Adoption of the Report on the Water (Amendment) Bill, goql
r\ny other Iltrsint'ss
,\rl.iorrlnrrrt'rrt/ [)ate of tht' next ntt'etittrr

lt

ll
l.

MIN.NO.DCIBEW&I/I3I/9'0931 CONFIRMATIONOFMINUTES
-l'his agentla itenr u,as defi'r'red to the next rneeting.

MIN.NO.DCI BEW&I/ t sq / zoe:) ADOPTION OF THE REPORT ON THE
WATER (AMENDMENT) BILL, 2oe3

-l'he ('ornrnittet, unaninr<>rrsly atkrptecl its rel;olt on the Water (Arnendnrent) Ilill, 2o2.9,

(National Assenrbly Ilill No. .3.9 ot'2o2.9) rvith the fbllorving recor.nnlendations:-

CI,AUSE g

THAT, clarrst' 2 o1' thc llill Irt' atrtencletl I>y inseltinq the firllou ing

irnrrrctliatt'lv aitt'r' palagraph (a)-
t) ('\\ paragraph

(aa)by deleting the delinition of"'bulk rvater" and substitrrting therefbr rvith the
tirlk rrv ing nes dt'fi n it iort-

"lirlk rvater" rneans supply ot'rvatel in bulk by a rvater rvorks developnrent agency or
the Water Storage r\rrth<>r'ity to \\'atel' set'r'ice providels fil'retail;

CLAUSE 5

THAT, clarrst' 5 of'tht' Ilill lrt'antertrletl irt the lltrrposetl ttt'u st'ctiott (}i;\-

(a) in strbsection (l) by deleting the expression "r;s(b) and (c)" and srrbstituting
therefbr the ex;rression "6tt(ba)"; antl

(l>) irr srrbsection (2) by inserting the u,ord "in the Gazette and on its website"
irnnrediately after the rvord "publish".

CI-AUSE It

THAT, the Ilill be arnenrlecl by deleting clarrse ti and srrbstittrting therelirr the lbllowing
rtc'q clatrse-

(i

r\ rrrt'ntlrrren t
<>t' section s ot
No. l.:l of
:2O I (t.

8. Section i5 <>f' the plincipal l\ct is antended in srrbset:tion ( I )-

(a) by cleleting paragraph (a) and substittrting therefi>r' the fbllowing
nerv paraglaph-

(a)theil narr)es, telephone numbers, electronic rnail and
postal addlesses;

(b) in paragraph (.) by deleting the rvold "accledited" and
srrbstitrrting therefbr the rvortl "licensed".

2lPage



CLAUSE 9

THAT, the Bill be amended by deleting clause t) and substituting therefirr the fbllorving
ne\r' clause-

Anrendment
of section 93
of No. +3 of'
20 l(;.

9, Section sl.g ot' the principal Act is arnended by-

(c) deleting srrbsection (t) and substitrrting theretbr the tbllorving
neu,subsection-

I l.Section 1l.l of the principal Act is anrended in the opening
statement by inserting the rvords "or any watel'wol'ks development agency"
imnrediately after the rvord "counties".

12. -I-he principal Act is amended by deleting section I ls) and

substitr.rting therefol the lbllorving nerv ser:tion-

(t) A contracting autholity nray enter into a publir:
private partnership or public partnerships tbr the exercise and
perlbrmance by another person as a licensee, o1' sonre or all of'
its firnctions u'ith respect to a palt ol the rvhole of its area o1'

water selvice plovision.

(d) deleting subsection (.r) and substituting therefbr the lbllorving
new srrhsection-

(.9) Where the person entering into an agreement with
the contlacting autholity o\1 ns ol' possesses assets or
inii'astructure used fbr the provision of rvater services, the
agreement shall set out the ternrs ancl conditions rrndel'
u hich the assets may continue to be rrsed.

INSERTION OF NEW CLAUSE

THAT, the Ilill be anrended by inselting the fbllou ing nes' clarrses inrnrediately after clause
IO-

Amendment
of' section
I I .1, o1' No.
1.3 of 2016.

IlepenJ and
replacenrent
of section
I l9 of No.
.[3 ()l 2016.

I'lstablishment
of' the rvater

tribunal.

I 19. ( I ) 
'lhere is established a Water 'l-ribunal

(z) -fhe Water 'lribunal shall consist o1' thr
Ibllowinp; mernbers appointed by the .hrdicial Servict
C'ornmission-

(a) a Chairperson rvho shall be an advocatt
of the I Iigh Court of' Kenya rvith nol
less than ten yeals' post qualitication
experience;

(b) trvo pel'sons one o1' whorn shall be a

registered civil engineer and the othel a

registered water engineer, rvith at least

3lPage



ten years' experience; and

(c) two persons who possess a degree fi'on:
rrnivelsity recognized in Kenya and al
least live years' experience in a relevanl
field.

(.r) -l-he Chairperson and nrenrbers of' the Water
l-rilrunal shall be appointed lbr a term of three years
and shall be eligible fol reappointment fbr one
lirrther telnr o1' three years.

( l) 'fhe Chailpelson and members of the Water
'l'ribunal shall be paid srrch remtrneration and
allorv:rnces as the Jrrdicial Selvice Cornrnission rna;l
in consrrltation with the Salalies and Rernuneration
Commission. deternrine.

MIN.NO.DCIBEW&I/I93/2ol231 ADJOURNEMENT
'l'lrt'r'e I>eing no other'[rrrsint'ss, the ('hair'person aclioulnt<l the nreeting at firrty five nrintrtt's
past eleven o'clock. -l-l're nex eetl n ill be held on notice

)
Sientrl

HON. BOWEN DAVID KANGOGO, MP
(cHATRPERSoN) 

4g /O C l*o73
I )att'. . .

4lPage
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MR. SAMUEL NJOROGE
CLERK OF NATIONAL ASSEMBLY
Nairobi.

Dear Sir,

Introduction of WASPA. WSPs and their Roles

Water and Sanitation Providers Association (WASPA) was established and registered on 4'h November

2002 under the Societies Act (Cap 108) of the Laws of Kenya as the Premier Umbrella body of all

regulated Water Service Providers (WSPs) in Kenya. Currently, there are 93 regulated WSPs according

to WASREB, IMPACT REPORT No. l5 which was launched on l9'h June 2023.The WSPs were created

through enactmerlt of Water Act 2002 and majority registered under the Companies Act (Cap. 486) then.

The former and the latter pieces of legislation have since been repealed and replaced by the Water Act

201 6 and Cornpanies Act 201 5 respectively. Whereas the WSPs cardinal rnandate is to provide Water and

Sanitation Scrviccs in thcir respcctive jurisdictions as prcscribcd in the liccnsc issued by the Water

Services Regulatory Board (WASREB), WASPA mission is to facilitatc an cnabling cnvironrncnt for rhe

WSPs so that they can prosecute their mandate effectively, efficiently and sustainably while paying

attention to International, National and County Water and Sanitation goals as espoused by Sustainable

Dcvelopment Goal (SDG) No. 6, Constitution of Kenya (COK) 2010, Bottom Up Econornic

Transformation Agcnda (BETA) of thc Kcnya Kwanza Governmcnt, Water Act 2016 and County

Intcgratcd Development Plans (CIDPs) across the 47 Counties in the Rcpublic of Kcnya.

Advocating for safely managed water and sanitation

Date: Thursdav. Julv 20. 2023

REF: REOUEST FOR NATIONAL EXECUTIVE COMMITTEE OF WASPA TO MEET THE

NATIONAL DEPARTMENTAL COMMITTEE ON BLUE ECONOM}'AND IRRIGATION.



Gains made through the Water Reforms

It is impcrativc to notc that thc watcr scctor has undergonc progressive rcforms chaperoncd undcr thc

Water Act 2002 and Water Act 2016 wherc thc watcr covcragc was cstimatcd at lcss than 4Oo/o and a

turnover of Kshs 5 billion in 2002. The water coverage is now at 62%, sanitation coverage at 29o/o and,

the sector turnover is at Kshs 24.6 billion due to improved services. Nonetheless, the sector stilI taces

numerous challenges that will make it dfficult if not impossible to achieve SDG No. 6 on universal access

to safely managed water and sanitation by atl and the Country's' Vision 2030 targets.

These include, but not limited to the following;

l. Governance

2. High non-revenue water (NRW) due technical and commercial losses.

3. High and galloping costs of electricity.

4. Multiple taxation and levies amounting to almost 30% of the tumover.

5. High Tumover of Board of Directors and Senior Managers of WSPs

6. Low Water and Sanitation coverage in Low Income Areas (LIAs) or informal settlements

7. Weak and Ineffective Water Resource Conservation Management Framework

8. Disjointed National Sanitation Managernent frameworks

9. Non-lmplementation of Sessional Paper No. I of 2021 , the National Water Policy.

I 0. Managernent of Bulk Water Supply

I I . Non- Cost Reflective Indexed tariff over the years.

12. High cost of production of potable water.

13. Lack of intcr-govcmmcntaI watcr sector coordination framcwork

14. Huge Budgctary Dcficit of Kshs 100 billion annually to address thc National Watcr and sanitation

ma.ster plan.

15. Climate change that has reduced the quality and quantity of water.

16. Projccts dcvcloped without last milc connectivity.

17. Porous political environmcnt that WSPs operatc in duc to a myriad of political intcrcsts such as

prcssure for cmploymcnt incrcasing thc wagc bills.

18. Increase in population rate more than watcr and sanitation conncctivity ratc.

19. Covid-19 Pandemic

20. Depreciation of the Kenyan shilling against major trading currencies

2
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Consequently, thc Association with support from thc African population and Hcalth Rcscarch Ccntcr

(APHRC) wishes to engage the Departmental Committce to address somc of thc abovc challcngcs and

more specifically in the following three areas;

L The Draft National Sanitation Management policy to fastrack its approval and implementation

2. Development of National Sanitation Regulations to aid in implementation of the National

Sanitation Management Pol icy

3. The Water (Amendment) Bill, 2023

We are looking forward towards your timely response.

Yours faithfully,

Antony Ambugo
CHIEF EXECUTIVE OFFICER

Cc; Hon. David Kangogo Bowen M.P, Chairperson
National Assembly Departmental Comlnittee on Blue Economy and Irrigation
Mr. Nicodemus Maluki, Head of Secretariat

Mr. Alex Manyasi, APHRC

(
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REPUBLIC OF KENYA

MINISTRY OF WATER SAIIITATION AND IRRIGATION

CABINET MEMORANDUM ON PROPOSED AMMENDMENTS TO
THE WATER ACT 2OL6

1. OBIECTIVES OF THE MEMORANDUM

The objectives of this memorandum are to; -

1,.1, Apprise the Cabinet on the proposed amendments to the Water Act

2076
1.2 Seek cabinet guidance and approval in respect of the Water Act

amendments to on-board the Public Private Partnership (PPP).

2. BACKGROUND

The Ministry of Water sanitation and irrigation has initiated proposed

amendments to the Water Act 201.6 in order to provide for public private

partnerships in financing development of water works by the national

Government agencies and for operations and maintenance of water services,

bulk water service provision framework by the national government agencies

and the protection riparian reserves among others. The proposed amendments

to the water act include critical definitions and interpretations which will open

up several water sector institutions to be capable of benefitting from the PPP

funding option and also to be bankable.

The Constitution of Kenya 2010 came with wide implications for the water

sector. Primarily, it acknowledged the right to access to clean and safe water as

a basic human right. The Water Act2016 came into force in April 2016, aligning

the water sector with objectives of the Constitution 2010 such as devolution

while also recognising that water related functions are a shared responsibility

between the National and County Governments.; -



3. PROPOSEDAMENDMENTS

The following Amendments are proposed to achieve the indicated purpose of
on-boarding Public Private Partnership in the Water Sector;-

A. Aligning the Water Act2O76 to the PPP Act 2021

i. Section 2 of the Act amended to include the definitions of a
contracting authority at national and county government

level.
"Contracting authority" means-

(a)at the national level, a state department, agency or state

corporation which intends to have its functions undertaken
by a private party; or
(b)at the county government level, the county government

or county corporation which intends to have its functions
undertaken by a private party;

ii. Section 93 of the Water Act201.6 be amended to provide for
Public Private Partnership as follows:
(1) A contracting authority may enter into a public private
partnership or public partnerships for the exercise and

performance by another person of some or all of its functions

as a licensee with respect to a part or the whole of its area of
,'. water service provision.

(2) Where the person entering into an agreement with the

contracting authority owns or possesses assets or
infrastructure used for the provision of water services, the

agreement shall set out the terms and conditions under
which the assets may continue to be so used.

B. Providing for WWDAs as bulk water service providers for PPP

a. Section 68 which provides for the powers of water works development

agencies be amended to include the function of bulk water services

provision.
b. Section 69 of the Act was amended to clearly provide that National public

water works are not transferable to the counties and shall remain under

the operations and maintenance of the National Government.

c. Further, Section 72 (7) (c) has also been amended to provide for licensing

of Water Works Development Agencies by WASREB as a bulk Water
Service provider.



I

d. Section 100 has also been amended to provide for bulk water supply

which is for purposes of PPP.

4. IUSTIFICATION

Kenya is classified as one of the water scarce countries; this means that a lot of
efforts are required in terms of funding and relevant resources to ensure

quality and adequate water is served on the fifty (50) million citizens. His

excellencythe Head of State in his State of the Nation Address to both Houses

of Parliament sometime in September 2022 emphasized the need for a Public-

Private-Partnership [PPP) funding framework, particularly for large capital
projects in the water sector, The proposed PPP funding option if adopted, is

expected to contribute to the attainment of the target of raising Kshs, 500

billion required to increase access to water from the current 60 per cent for the

regulated services to B0 per cent and increase irrigation acreage to 1.2 million
acres by the year 2030.

The Ministry of Water, Sanitation and lrrigation, the National Treasury and

Attorney General's Office held consultations on the best way forward to on-

board Public Private Partnership funding option in the Water Sector. The

outcome of the consultations is a proposal to finalise a sample Water Purchase

Agreement, amendments to the Water Act no 43 of 201'6, develop an outline of
bankable structures for Water PPPs and tariff setting for PPP Water schemes.

To this end the Ministry of Water considered the Water Act no. 43 of 2016 and

identified areas for amendment to onboard the Public Private Partnership in
the Water Sector. Once effected, these amendments will enable the Ministry and

relevant Water Sector institutions to undertake PPP projects. This will greatly

enhance the efforts of the Ministry to increase water and sewerage coverage for
all by the year 2030.

5. PUBLIC PARTICIPATION

The proposed Water amendments to on-board Public Private Partnership were

developed by the Ministry of Water, Sanitation and Irrigation together with the

relevant Water sector institutions. The amendments have further been

subjected to countrywide Public Participation. The evidence of Public

Participation is herewith attached for consideration.

6. FINANCIAL IMPLICATION



The cost of Implementation of the amendments will be mainstreamed and

accommodated within the normal budgetary provisions of the ministry.

7. REQUEST TO THE CABINET

The cabinet is requested to approve the amendments for transmission to the

Hon Attorney General for publication.

Hon. Alice Muthoni Wahome

Cabinet Secretary Ministry of Water sanitation and Irrigation.

Signed Date 2023

t
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WaterActNo. 43 OF 2OL6
(Amendmentto onboard Public Privatc Parfrrer ship in the law)

HON. ALICE WAHOME

CABINET SECRETARY

PRESENTATION OUTLINE
' Overview of Water Sector Legal Reforms;
. Water Act no 43 of 2OL6;

. Proposed amendments to the Water AcU

. lntroduction of PPP in the Water Sector;

. Provisions inconsistent with PPP Act 202L;

. Justification for amendments;

. Amended provisions

. Recommendation

1
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WaterAct No.43 of 2OL6

'Water Act 20L6 was enacted to realign the

sector's institutional and legal framework to the

coK 2010;
'WA 2016 has created several institutions with

various functions and mandate;

"The implementation commenced in 2016, however

there were some inconsistencies in the act;

2

Water sector Legal reforms
WSRs commencedin2OO2 when Cap372 of 1952 was repealed;

Promulgation of CoK, in the Water Sector having introduced radical
changes namely devolution of the provision of water and sanitation
services

Recognising Water as a basic human right;

Providing for sustainable management of water resources;

Consumer protection as a mandate of the National

Government.
Hydraulic engineering and Water Resources as a mandate of the Nati(
Government.

Use of Public Participation in decision making over public affairs;
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Proposed Amendments to the Water Act
2016

. Miscellaneous amendments to the water
act;

. Comprehensive amendments including
amendments to address governance in the
sector;

.Amendments to incorporate Public Private
Partnerships as a funding option in the

water sector;

Introduction of PPP (BETA APPROACII)
. Kenya is classified as one of the water scarce countries;

' lnadequate funding in the sector to ensure provision of quality and
adequate water and sanitation services;

. Head of State in his State of the Nation Address to both Houses of
Parliament in September 2022 emphasized the need for a Public-
Private-Partnersh ip ( PPP) fu nding fra mework;

. Explore PPP as a funding option especially for large capital projects;

' Ministry therefore engaged relevant stakeholders like AG, PPP Unit
NationalTreasury.

' Undertook capacity building (Sensitisation of staff)

3
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ldentifying inconsistent provisions of the
Water Act 2015 with PPP Acr

Under Section 2 the interpretation of Water service
provider excludes water works development agencies
and other bodies.

Section 68 on the powers and functions of WWDA
does not include power to enter into PPP contracts.

Section 69 provides for WWDA to complete projects
and immediately hand over to the water service
providers, joint committees or authorities.

I dentifi cation continued
' Section 72 provides for licensing of water service providers by

the water services Regulatory Board. The Bulk Tariff is attached

to the license issued to the Water Service Providers.

' Sections 93(1-) provides for a water service provider to enter

into aPPP in the discharge of its mandate;

' Section 93(4) provides that licensees such as Water service

providers may delegate their powers to supply bulk water.

" Section 100 provides that"a person shall not supply water in

bulk to a water service provider without a license by the

regulator WASREB"

4
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To identify and incorporate into the law
institutions that can undertake PPP in the water
sector;

|ustification for the amendments

Align the Water act no 43 of 201.6 to the PPP Act
202L

To enable the Water Works Development agencies to be licensed by
WASREB TO provide bulk water and also a tariff to be set in that regard.

To expand mandate of WASREB to provide licensing of other Water sector
institutions and also set bulk water tarrif and raw water tariff for irrigation;
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Delete s. 58 (b) and insert (b) Powers and functions of WWDAs
amended to include bulk water services
provision

Definitions2 add definitio n

NWHSA32 (ca) new insertion

WASREBAmend 58 by inserting 68 A

wwDAs

1

2

3

4

5

Expand the Powers ofregulatory board to
license over water works devclopment
agencies / tariff.

WwoAs as bulk water supplier and in this
regard Water Service providers .

Amend 5,69(1),(2) and (3)

From article 189(21 of the
const.

Definition of "Contracting Authority" and
also expansion of definition of "Water
Service Provider",

Add to the mandate of national Water
harvesting Authority to enter into a water
purchase agreement, sale and distribute
water

To provide clarity between functional roles
of WWDAs and WSPs

justiflcationAmendmentNO sEcTloNs

Amendment of section 93(1)7

8

The mandate of undertakinS
PPP expanded.

All Water service providers as per proposed

definition of the Act including
NWHSA,WWDAs with approval of WASREB

By WWDA established under
section 55.

Amend Sectiom 100 by inserting sub Supply of bulk water
section (4) and (5)

6

6 Amend section 72 by deleting the
entire (c) substituting with a new
paragraph (b) and (c )

Proposal is to have all water service providers

including the WWDAs, NIA and NWHSA
licensed by WSREB in terms of the proposed

SectionT2(l)b

lntroducing licensinB of water
sector institutions which were
initially not being licensed.
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f

RECO MM EN DATr ON/PROPOSAL
Ministry approves amendments except for minor
correction below.

Functions and Powers of WASREB to be moved from
section 68 to Section 72 so that they are aligned as

follows:
Licencing of WWDAs to supply bulk water; and

Approval of Tariffs for bulk water supply.

These two functions of WASREB need to be well
captured under section 72 of the Water Act 2015 so
that they are available for interpretation.

New Proposals
. To consider changing the name of 'Water Services

Regulatory Board' to Water Services Regulatory
Authority;

. Allow the government to undertake Last mile
connectivity where the Contractor has not
completed;

'Amendment of PPP act to allow components to be

done by government and investor.

7
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THANK YOU FOR LISTENING!
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Our Ref: CRI 48 Your Ref: Date: Aug 1.6,2023

RE: WATER (AMENDMENT) BILL (NATIONAL ASSEMBLY BILL. NO. 33 OF
20231

We refer to the call for memoranda ftom the public and stakeholders on the above
referenced Bill, published via the daily newspapers.

We have reviewed the Bill and hereby submit the below views for the consideration of
the Blue Economy and Irrigation Committee of the National Assernbly.

One of the key features of the Water Act is the Water Tribunal which is established under
Section 119 of tl're Act to hear appeals from the decisions or orders of the Cabinet
Secretary, the Water Resources Authority and the Water Services Regulatory Board.

Given its mandate the Tribural plays a critical role in the smooth operations of the water
sector, and should therefore be empowered to dirharge this statutory mandate. Indeed,
the Cabinet Secretary for Water, Sanitation & Irrigation recently handed over the
Tribunal to the ]udiciary as part of the ongoing transition of Tribunals from the Executive
to the |udiciary. Following this hand over, the |udiciary has put in place measures to
fuJly operationalise the Tribunal.

Unforhrnatelp the Tribunal - as presently established under the Act - is composed only
of a Chairperson and does not have members. Perhaps due to an oversight in the
legislative process, Section 1f9@) of the Act provides only for a Chairperson of the
Tribunal, without any members.

The Judicial Service Commission has appointed the Chairperson of the Tribunal as

required undel the Act. However, the Tribunai has not been able to operate optimally
due to the lack of members who can work with the Chairperson in conducting
proceedings.

We are therefore writing to propose that the Water (Amendment) Bill, 2023 be revised to
include an amendment to Section 119 of the Water Act permitting the Judicial Service
Commission to appoint four other persons to serve as the Members of the Tribuna-I. We
also propose that Section 119 be expanded to include the qualifications of the
Chairperson and Members of the Tribunal.

Supreme Court Building I Ground Floor, Charnber 6 | P.O. Box 30011-00100 | Nairobi
Tel. +254 0730 18l600f/00n00 | di€frsgbta@couttgo.ko I rwnv.ludidary.go.ks

Justice Be Our Shield and DetenderfS'*'''"ndo''olll",, ro r,,r".

THE JUDICIARY

OFFICE OF THE CHIEF REGISTRAR OF THE JUDICIARY

Clerk of the National Assembly
The National Assernbly
Office of the Clerk
P. O. Box 41842-00100

NAIROBI
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If this is acceptable, we ProPose that Section 119 be deleted and replaced with the

following provision:

779. Establishment of thc W atet Ttibunal
(7) Therc is estahlisled aWatcr Tibunal.

iz) rwwot , t ibunal slull onsist of tlu foltowing wenrberc avpotatzdby tlu ludicial
Seroiebmmissbn -

(a) a Cluiryersoa who slull be an adoocatc of tlu HiSh Court of Kmya with not lcss

tlwn tzn years' pstaualification expoime; md

o) Iout ,W, p.t*t toho possess a dcgtee fron n unioersity reagnized in lGnya

ani at least ftx yeats' erperiene in a deuant feld'

(3) Ttu cluirperson aailmenbers of tfu Tnburul slullbe tYpointed for a tmt $fu
years ani! shallbe eligiblc for reappoinlmeil for otu further term of fiw yews'

We thank you for your continued support
clarification that the Committee may require.

ANNEA. AMADI,CBS

Copy To: Chief Justice / President
Supreme Court of KenYa

Supreme Court Building
NAIROBI

and

and remain available to provide any

(4) The Ouirper*a and numbers of tle Tibunal slull be paid sudt

allowanus as the ludicial Seruie Commission m.ay, in ansultation with tlu
anil Remuneration Commis sion, determiw.

aaa/ko

Cabinet Secretary,
Ministry of Water, Sanitation & Irrigation
MajiHouse, NgongRoad
NAIROBT

HonAnnAsugah
Registrar, Tribunals
Forodha House
NAIROBT

Suprem€ Coutt

ff'*t***,.$rorurrcc

Td.

Justice Be Our Shield and

CHIEF REGISTRAR OFTHE IUDICIARY
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(2) The Chief Executive Officer shall be the accounting officer of the Fund and,
subject to the directions of the Fund, shall be responsible for the management of
the affairs of the Fund.

(3) The Fund may appoint such officers and other staff as may be necessary

for the exercise and performance of its functions, upon such terms and conditions
as the Cabinet Secretary responsible for matters relating to public service on the
advice of the Salaries and Remuneration Commission may determine.

PART VI - DISPUTE RESOLUTION

ll9. Establishment of the water tribunal
(1) There is established a Water Tribunal.

(2) There shall be a chairperson ofthe Water Tribunal appointed by the Judicial
Service Commission on such terms and conditions as may be determined by the
Judicial Service Commission.

120. Staff of the Water Tribunal

The staff of the Tribunal shall be appointed, removed from office or otheruise
disciplined by the Judicial Service Commission in accordance with Article 172(1)
(c) of the Constitution.

121. Jurisdiction of the Tribunal

(1) The Tribunal shall exercise the powers and functions set out in this Act and
in particular shall hear and determine appeals at the inslance of any person or
institution directly affected by the decision or order of the Cabinet Secretary, the
Authority and Regulatory Board or of any person acting under the authority ofthe
Cabinet Secretary, the Authority and Regulatory Board.

(2) ln addition to the powers set out in subsection (1), the Tribunal shall have

the power to hear and determine any dispute concerning water resources or water
services where there is a business contract, unless the parties have otherwise

agreed to an alternative dispute resolution mechanism.

122. Proceedings of the Tribunal

The Tribunal shall make Rules governing its procedures.

123. Determination of appeals and disputes

ln determining an appeal, the Tribunal may affirm, quash or vary the decision
or order.

124. Appeals to the Land and Environment Court

A person aggrieved by a decision of the Tribunal may, within twenty-one days
from the date of that decision, appeal to the Land and Environmental Court,
established under article 162(2) of the Constitution on an issue of law.

't25. Decisions binding if no appeal within thirty days

A decision of a water basin organization, the Authority, the Regulatory Board
or the Tribunal against which no appeal has been preferred within thirty days from

the date on which the decision was made, shall be binding on all parties.

51



THE NATIONAL TRE/'SU}.i.Y & ECONOMIC PLANNING

lNTtrlli(,\L MEMO

sHrPs (PPP) DTRECTORATE

To

From:

Ref. No

Date:

Principal Secretary/ National Treasury

Director General / Public Private Partnerships

TBA

21s August 2023

RE: BRIEF AHEAD OF THE MEETING OF THE DEPARTMENTAL COMMITTEE ON

BLUE ECONOMY, WATER, AND IRRIGATION TO DISCUSS THE WATER
(AMENDMENT) BILL, NATTONAL ASSEMBLY BILL NO.33 OF 2023

Reference is made to the above captioned matter.

H.E. the President, in his address at the 2na Cabinet Meeting - 2022, held on 1Srh November 2022, set out

expectations for the Fifth Administration's transformative plan for Kenya. Some of the key deliverables

required by H.E. during his term, include enhanced access to potable water as well as water for irrigation. To

this end, the Head of State and Government directed the Ministry of Water, Sanitation and lrrigation

(hereinafter "the Ministry")to develop a list of 100 bankable dam projects to be implemented through the

Public Private Partnerships (PPP) framework. Further, it was directed that the Ministry, jointly with the

National Treasury and Economic Planning and the Attorney - General develop a Water Purchase Agreement

for uptake of the water harvested and stored through the PPP framework on a priority basis.

Acting on the Directives above, the Ministry and the PPP Directorate worked tirelessly to deliver

a) A draft Water Purchase Agreement;

b) A draft Cabinet Memorandum; and

c) A draft Water Amendment Bill.

The above drafts were forwarded to the State Law Office and Department of Justice for review and

comments. The Hon. The Attorney General on 1't December 2022 also gave preliminary comments on the

draft Cabinet Memorandum. Most of the comments related to compliance with the PPP Act. The Cabinet

Secretary, Ministry of Water, Sanitation and lrrigation responded to the said letter on Stt' December 2022

stating that the PPP Act shall be fully complied with and thus inviting the Hon. The AG to countersign the

Cabinet Memorandum.



The Constitution of Kenya 2010 came with wide implications for the water sector. Primarily, it acknowledged
the right lo access to clean and safe water as a basic human right. The Water Act 2016 came into force in

April 2016, aligning the water sector with objectives of the CoK 2010 such as devolution while also

recognising that water related functions are a shared responsibility. lmplementation of the Water Act,

however, has been impeded by a few gaps and inconsistencies.

ln keeping with the provisions of the Constitution, the Ministry of Water Sanitation, and lrrigation has
institutionalised a number of measures, among them:

l. The National Water Policy- Sessional paper No. 1 o12021

ll. Proposed amendments to the Water Act

lll. Operationalization of the water sector regulations

lV. Operationalisation of the water sector strategies

V. Reform of water sector institutions

The Water Sector Reforms Project lmplementation Unit (PlU) therefore convened a working group for the
harmonization of the draft Water Act amendment Bill, taking into considerations proposals submitted to the
Ministry.

The Ministry convened consultative workshops to deliberate on and narrow down the proposed amendments
and proposals received. The workshops included representatives from the Ministry, water sector institutions
and the National Treasury.

The objectives of the amendments are to:

a) Deliberate on, and improve the draft Water Act Amendments based on input from stakeholders as
follows:

b)

State Corporations Advisory Committee

Head of public service

Office of the Attorney General

The lnstitute of Engineers of Kenya

Discuss key elements of the emerging issues as follows:

Aligning the Water Act 2016 to the PPP Act

Definition and inclusion of riparian reserves in the draft bill;

Positioning WWDAs as bulk water service providers

Provide guidance, legal input and comments geared towards improving the Water Amendment Bill

II

c)

.



4.0. RATIONALE FOR THE AMENDMENT OF THE WATER ACT

The Government of the republic of Kenya through the Ministry of water, Sanitation and lrrigation has made
great strides in implementation of the water act 2016. However, there have been various challenges in the
implementation which have necessitated amendments to the water act 2016. Once effected, these
amendments will support the efforts of the Ministry to increase water and sewerage coverage for all.

the proposed amendments are premised on the following:

l. Enhance governance structures in water sector institutions in line with the Mwongozo code of
governance.

I Provide clarity on the roles of WWDAs in bulk water service provision

Need to a provide a licensing framework for WWDAs as water service providers

To provide for sustainable management of riparian reserves.

Aligning the Water Act 2016 with the PPP Act

To implement the Presidential pronouncement on PPPs in the water sector.

il

IV

VI

Further,

The following issues arose and will require careful consideration when designing PPP projects in the sector:

a. PPP project bankability

b. The ownership of project funds and assets

c. Purchase agreements between the PPP contracting authorities and WSPs

d. Debt repayment

e. lndexation of water tariffs

f. Dispute resolution mechanisms

S. PPP agreement between private equity investor and WWDAsMSPs

h. Debt reconciliation and;

i. Balancing the burden on consumers

The discussions also brought to fore potential factors for the sustainability of PPPs Including customer tariffs
setting, cash flows and revenue streams to cover the costs of operation and investment, debt risks, purchase
agreements between WWDAs and WSPs, guarantee for uptake of bulk water, readiness of WSPs in terms
of infrastructure to uptake bulk water produced under PPPs, responsibilities for loan repayment among



l. Section 2 of the Act amended to include the definitions of a contracting authority at national and

county government level.

ll. Section 2 amended to define riparian reserve

lll. Section 2 amended to define "water service prorid.rr" to include WWDAs

lV. Section 14;

- 1(0 - revises the number of members appointed by the CS to three

- Paragraph (g) inserted to introduce the AG or a designated representative into the management

board.

V. Section 17 (1 ) on the process of appointing the CEO edited in the draft amendments

Vl. Section 18- conditions for the removal of the Chief Executive officer; a new section on appointment

of a corporation secretary inserted as 18a (1), (2)and (3)on the appointment process, qualifications and

duties of the corporation secretary respectively.

Vll. Section 31 (1) inclusion of the attorney general or a designated representative in the management

board added.

Vlll. Section3l (1)(e)-reviseddownwardsthenumberof othermembersappointedbytheCStofour

lX. Section 33 of the Water act amended to define the process of recruiting the CEO

X. Section 34 amended to include new sections;34(1), 34(2)and 34(3)on the appointment process,

qualifications and duties of a corporation secretary respectively

Xl. Section 66(1) amended to include representatives of National Treasury, principal secretary of matter

relating to land and the attorney general as well as quali[rcations of the four other members of the

management board.

Xll. Sections 664 (1), (2), (3), (a) and (5) inserted after section 66 to align the office of the CEO of
WWDAs with public service standards

Xlll. Section 668 inserted to define grounds for the dismissal of the CEO of a WWDA

XlV. Section 66 C (1), (2) and (3) inserted to define on the appointment process, qualifications and duties

of a corporation secretary respectively

XV. Section 68 amended by inserting a new section; 68A (1)and (2). The newly added amendment in

others. lt was the impression of the members that since the National governmenU state corporations have a

more favourable revenue stream/cash flows, it could be more dependable for WWDAs to attract private equity

investments. Section 93 was amended in this regard.



68A (1) included the licensing of WWDAs by the Regulatory board with respect to sections 6B(a), (b)and(c)

of the Act. There was concurrence among representatives of WWDAs on the removal of provision 6B(a) from

the new 68A (1) with respect to licensing of WWDAs to undertake development, management and

maintenance of national public water works. Although the section was amended, the water services

regulatory board was of a differing opinion that the section should have remained to read "... . functions under

section 68(a), (b) and (C) of this Act."

XVl. Deleting and replacing section 6B(b) with regards to powers and functions of WWDAs

XVll. Section 69 amended to exclude national public water works from handover after commissioning.

XVlll . Provisions for joint authorities and joint committees deleted from Section 69(2) and 69(3)

XlX. Section 71(1)deleted and replaced to define the composition of the Board of the Regulatory Board

to include the attorney general or a designated representative and five other members appointed by the CS;

in addition to representatives of treasury and of the PS in matters relating to water.

XX. Section 72 subsection 1 (c) and (d) amended to substantially provide for licensing of WWDAs and

enhance function of the regulatory board to evaluate and approve bulk water tariffs.

XXl. Section 72 amended by inserting section 72A (1), (2), (3) and (a)on the process of appointing,

qualiflcations, responsibility and tenure/ reappointment of the CEO respectively.

XXll. New Section 72 B inserted to define conditions for the removal of the CEO

XXlll. New Section 72C (1), (2), (3) inserted to define on the appointment process, qualifications and duties

of a corporation secretary respectively

XXIV. Section 73 (1) and (2) struck out from the draft amendments

XXV. Section 93 (1) amended to replace "water service provide/' with "conkacting authority". New

subsections (2), (3) and (4) also inserted

XXVI. Section 1 15(1 ), (2) and (3) recast to align the composition of the Board of the Fund to public service

standards. New section; 115 A (1), (2), (3) and (4) on the process of appointing, the qualifications,

responsibilities, and tenure/ reappointment of the CEO respectively inserted.

XXV|l. New section, 1158 inserted to define conditions for the removal of the CEO

XXVIll. New section 115 C (1), (2) and (3) inserted to define on the appointment process, qualifications, and

duties of a corporation secretary to the Fund respectively

The water amendment bill includes Public Private Partnerships, positioning the Water sector institutions to

be contracting entities, provide bulk water services and amend the act to incorporate issues of governance

and riparian reserye.

1. Provision 1 which is the short title of the water amendment act has been amended by inserting the

word "laws" after the word water. The year 2020 has also been amended lo read 2022, Additional words

have been inserted "and shall come into force upon publication".



2. Provision 2 has been amended by inserting "The several laws specified in the first column of the
schedule are amended in the provisions specified in the second column thereof, in the manner respectively
specified in the third column." Marginal notes of the provision 2 have also been amended by adding
"amendment of the laws".

3. Provision 3 has proposed amendments to section 2 of the water act 2016 which is on interpretation
as follows:

"Contracting authority" means-

(a)at the national level, a state department, agency or.state corporation which intends to have its functlons
undertaken by a private party; or

(b)at the county government level, the county government or county corporation which intends to have its

functions undertaken by a private party;

Riparian reserve" means the buffer of earth ecological buffer of earth surface not being the bed of a stream,
river, ocean, dam, natural or artificial lake, swamp or riverine wetlands measured horizontally from the highest
water mark and may include part of any land parcel situated at any within the prescribed distance from the
bank provided herein, that is protected under this Act and use regulated under any other written law; and

"water service provider" means water works development agency established under section 65, a company
established by the county government under section 77, public benefits organisations or any other person
providing water services under and in accordance with a license issued by the regulatory board for the service
areas defined by the licence.

4 . Provision 9 whereby section 1 4(1) has been proposed for amendment to replace "three" independent
appointed board members with "four" by the Cabinet Secretary to the Water Resources Board. Further insert
paragraph (g); "tne Attorney-General or a representative, designated in writing;".

5. Provision 14 that proposed to amend section 17('l)by inserting "The board shallthrough an open
and transparent recruitment process, and subject to approval of the Cabinet secretary appoint a suitably
qualified person to be the Chief Executive Officer." This is an amendment occasioned by the office of the
president (SCAC).

6, Provision 19 has proposed amendment to section 18 on removalof the Chief Executive Officer
proposing to Delete and substitute thereof the following-

"18. The Chief Executive Officer may be removed from office by the Board on any of the following grounds-

a. Violation of the constitution or any other written law;

b. inability to perform functions of the office arising out of physical or mental incapacity

c. Incompetence or neglect of duty;

d. Bankruptcy;or

e. Conviction of an offence whose term of imprisonment exceeds six months."



7. Proposed amendment by inserting section18 (1), (2) and (3) on Corporation Secretary. This
amendment is also a proposal by the Office of the President and SCAC as follows: lnsert section 18 (a) 1-

"the board shall, through an open and transparent process appoint a suitably qualified person to be the
Corporalion secretary, in terms of the law governing the practice of public secretaries in Kenya.

2 (A) A person shall be qualified for appointment as the corporation secretary if that person -
a) Holds a degree from a university recognised in Kenya

b) ls registered as a member of the institute of certified Public Secretaries on Kenya, in good standing;
and

c) Mets the requirements of chapter six of the constitution.

3 The Secretary shall-

a. ln consultation with the Chairperson, issue notices for meetings of the Board;

b. Keep, in custody, the records of the deliberations, decisions and resolutions of the Board;

c. Transmit decisions and resolutions of the Board to the Chief Executive Officer for execution,
implementation and other relevant action;

d. Provide guidance to the Board on lheir duties and responsibilities on matters relating to governance;

and

e. Perform such other duties as the Board might direct in line with the law and Mwongozo code of
governance."

8. Amendment under provision 23 by deleting section 25 of the principal act Providing for basin water
resources committees to operate under Authority -
(a) By deleting subsection (3);

(b) ln subsection (4) by inserting the words "Cabinet Secretary in consultation with the" immediately

before the word "Authority

9. Amendment to Section 26(6) on providing for the Authority to manage functions of basin water
resources committees. Amending Section 26(6) of the Principal Act which is hereby amended by deleting the
word "activity" and substituting therefor the words "functions".

10, Further to provision 25 on Composition of a basin water resources committee, Section 26 of the
PrincipalAct is hereby amended -
(a) ln subsection (4) by inserting the following new sub paragraph immediately after paragraph

(c) a representative of water users appointed through guidelines developed by the Cabinet Secretary

taking into account the needs of each specific basin.



(b) in sub section (6) by deleting the word "activity" and substituting therefor the words "functions".

(c) By inserting the following new subsection immediately after sub section (7) -
(8) The appointment of representatives of each county governnrent under Sub-Section (1) (b) shall be

undertaken within 6 months following coming into force of the Regulations made in accordance with Section

25(4), and where the required approval of a County Assembly is not provided within this time, the relevant

basin water resources committee in question shall be deemed properly constituted to perform its functions.

11. Section 27 of the Principal Act is hereby amended by deleting paragraphs (g) and (i) which are

expected to align water resources management functions under Schedule Four of the Constitution of Kenya

2010.

12. ln Provision 27 of lhe working document Section 28 of the Principal Act is hereby amended as follows

(a) ln sub-section (1) by deleting the word "Authority" and substituting therefore the words "Cabinet

Secretary."

(b) By deleting subsection (2) and substituting therefor the following new subsection -
(2) The Authority shall, in consultation with the basin water resources committees and the county
governments whose area of jurisdiction lies within the basin area, formulate the basin area water resources

management strategy. The reason for this amendment is Preparation of basin water resources management

strategy and role of county governments in implementation"

13. ln Provision 28 section 29 of the PrincipalAct is hereby amended in subsection (4)by deleting the

words "basin water resources committees" and substituting it therefore the word "Authority". This is for
purposes of rectifying error in functions of water resources users' associations.

14. Section 31 of the Principal Act is amended by deleting subsections 1(e) and (2) and substituting it

therefore with the following new subsection -

lnsert the following immediately after paragraph (d)- "(c) the Attorney General; inserting "Four other

members, not being public officers, appointed by the Cabinet Secretary taking into account their knowledge

and experience, skills matrix, gender, disability and regional balance demonstrating experience of not less

than 10 years in the following fields; ". The purpose is to align Board qualifications and appointment.

16. At provision 138 of the working document, section 34. (1) on Co- is inserted "The board shall,

through an open and transparent process appoint a suitably qualified person to be the Corporation secretary,

in terms of the law governing the practice of public secretaries in Kenya.

1 5. Provision 137 of the working document, Section 33 of the principal is amended -

By deleting sub-section (1) and substituting therefor the following new subsection - "The Board shall through

an open and transparent recruitment process, and subject to approval by the Cabinet Secretary, appoint a

suitably qualified person to be the Chief Executive Officer." This is for alignment of office of Chief Executive

Officer of Storage Authority with public service standards.



(4) A person shall be qualified for appointment as the corporation secretary if that person -

d) Holds a degree from a university recognised in Kenya

e) ls registered as a member of the institute of certified Public Secretaries on Kenya, in good standing;

and

f) Mets the requirements of chapter six of the constitution.

(5) The Secretary shall-

f. ln consultation with the Chairperson, issue notices for meetings of the Board;

g. Keep, in custody, the records of the deliberations, decisions and resolutions of the Board;

h. Transmit decisions and resolutions of the Board to the Chief Executive Officer for execution,

implementation and other relevant action;

i. Provide guidance to the Board on their duties and responsibilities on matters relating to governance;

and

j. Perform such other duties as the Board might direct in line with the law and Mwongozo code of

governance"

17. Provision '146 of the working document amends section 66(1) d and f by inserting a new (d) as "The

Principal Secretary responsible for matters relating to land or a designated representative". new (e) "The

Attorney General or a designated representative" and a new word in (f) where by five is replaced by the word

"fou/'.

18. Provision '147 amends the Principal act by inseilng a new section 664 (1)"The Board of each

waterworks development agency shall, through an open and transparent recruitment process, and subject to

the approval of the Cabinet Secretary, appoint a suitably qualified person to be the Chief Executive Officer."

Section 66 (2) b) by deleting) "has a degree from a university recognized in Kenya. Deleting courses like

water or civil Engineering, Hydrology, financial management or accounting, water, or environmental law." ln

Section 66 A (2) d) "ls a member in good standing of the relevant professional association;" and

A new Section 664 (3) is inserted "3) stating that "The chief executive officer shall be responsible to the Board

for the day{o-day management of the affairs of the Agency and for the performance of any other functions

as the Board may direct and shall be the accounting officer of the Agency".

Provision 148 of the working document a new section 66D is inserted on removal of the Chief Executive

Officer as follows: "The Chief Executive Officer may be removed from office by the Board on any of the

following grounds-

(a) Violation of the constitution or any other written law;

(b) lnability to perform functions of the office arising out of physical or mental incapacity

(c) lncompetence or neglect of duty



(d) Bankruptcy;or

(e) Conviction of an offence whose term of imprisonment exceeds six months"

19. 1n provision 149, a new section 66C (1) is inserted on Corporation secretary. That "The board shall,

through an open and transparent process appoint a suitably qualified person to be the Corporation secretary,
in terms of the law governing the practice of public secretaries in Kenya.

(2) A person shall be qualified for appointment as the corporation secretary if that person -
a) Holds a degree from a university recognized in Kenya

b) ls registered as a member of the institute of certified Public Secretaries on Kenya, in good standing;

and

c) Meets the requirements of chapter six of the constitution.

(3) The Secretary shall-

d) ln consultation with the Chairperson, issue notices for meetings of the Board;

e) Keep, in custody, the records of the deliberations, decisions and resolutions of the Board;

f) Transmit decisions and resolutions of the Board to the Chief Executive Officer for execution,
implementation and other relevant action;

S) Provide guidance to the Board on their duties and responsibilities on matters relating to governance;

and perform such other duties as the Board might direct in line with the law and Mwongozo code of
governance".

20. Provision 1 51 has amended by deleting section 68(b) on Powers and functions of WWDAs which is

amended to include bulk water services provision and replaced with -
"Operate water works and provide water services as

l. a bulk water service provider

ll. a water service provider

until such time as responsibility for the operation and management of the water works are handed over to a
counly government or water services providers within whose area of jurisdiction or supply the water works is

located"

21. Provision 151 has amended Amend section 69- (1) to provide clarity between functional roles of
WWDAs and WSPs and to read

"As soon as possible, following the commissioning of the water works other than National Public water works,

the watenvorks development agency shall enter into an agreement with any counly government or water
service provider to provide water services within whose area of jurisdiction the services are located".



(2) The agreement shall make provision for the assumption by the county government, the joint committee,

authority or water services provider of the responsibility for the repayment of any loans or liabilities of the

watenruorks and until full repayment of the loans and discharge of any outstanding liabilities, ownership of the

watenruorks shall remain in the watenvorks development agency. (3) ln the event that the county government,

the joint committee, the authority or water services provider defaults in the repayment of any outstanding

loans arising from the development, rehabilitation or maintenance of the works, the waterworks development

agency may petition the Regulatory Board to declare a default and order the transfer of the water services

provide/s functions to the watenvorks development agency, to exercise such functions until full repayment

of the loan."

22. Under Provision 153 of the working document, Section 71 (d) of the Principal Act is hereby amended

by inserting "The Attorney General or a designated representative. "and at (e) replacing six number members

appointed by the Cabinet Secretary with "five "number. At 71 B is inserted "Four other members, not being

public officers, appointed by the Cabinet Secretary taking into account their knowledge and experience, skills

mix, gender, disability and regional balance."

24. At Provision 1 54 amendment is made by inserting the following section immediately after section 72-

on recruitment of the Chief Executive Officer: Section 72 A(1) The Regulatory Board shall (1)through an

open and transparent recruitment process and subject to the approval by the Cabinet Secretary, appoint a

suitably qualified person to be the Chief Executive Officer (2) A person shall be qualified to be appointed as

the Chief Executive Officer if that person-

a) is a Kenyan citizen

b) meets the requirements of leadership and integrity set out in chapter 6 of the constitution

c) holds relevant academic and professional qualifications including a university degree in relevant

fields and;

d) Has at least ten years' experience in the management of a public institution, five of which should be

at senior management level or is a distinguished scholar in a discipline relevant to water works.

3) The Chief Executive Officer shall be responsible to the Board for the day-to-day management of the

affairs of the Board and for the performance of any other functions as the Board may direct, and shall be the

accounting officer

4) The chief executive officer shall hold office for a term of three years and is eligible for reappointment

for one further term."

25. The Provision 155 is on removal of the Chief Executive Officer lnsert section 72 B. The Chief Executive

Officer may be removed from office by the Board on any of the following grounds-

(c) Violation of the constitution or any other written law;

(d) lnability to perform functions of the office arising out of physical or mental incapacity

(e) lncompetence or neglect of duty



(0 Bankruptcy;or

(g) Conviction of an offence whose term of imprisonment exceeds six months

At provision 1 56 section 72 C (1). The board shall, through an open and transparent process appoint a

suitably qualified person to be the Corporation secretary, in terms of the law governing the practice of public

secretaries in Kenya.

(2) A person shall be qualified for appointment as the corporation secretary if that person -
h) Holds a degree from a university recognisgd in Kenya

i) ls registered as a member of the institute of certified Public Secretaries on Kenya, in good standing;
and

j) Meets the requirements of chapter six of the constitution.

(3) The Secretary shall-

A ln consultation with the Chairperson, issue notices for meetings of the Board;

a. Keep, in custody, the records of the deliberations, decisions and resolutions of the Board;

b. Transmit decisions and resolutions of the Board to the Chief Executive Officer for execution,
implementation and other relevant action;

c. Provide guidance to the Board on their duties and responsibilities on matters relating to governance;

and perform such other duties as the Board might direct in line with the law and Mwongozo code of
governance."

25, Provision in 157 it is lmperative that the licencing of WWDAs be provided for substantively in the
provisions. ln this regards Section 72 of the Principal Act is hereby amended in subsection (1) by deleting
the entire paragraph (c) and substituting therefor the following new paragraph -
C) set licence conditions and to licence Water Service Providers and Water Works Development
Agencies.

d) to evaluate and approve bulk water tariffs and approve the imposition of such tariffs in line with

consumer protection standards."

Provision 158 has proposed that the Principal Act is amended because there is need for the alignment of
office of Chief Executive of Regulatory Board with public service standards. "

26. Provision 164 amends Section 93 to cater for Public Private Partnership as follows:

'93. (1)A contracting authority may enter into a public private partnership or public partnerships for the

exercise and performance by another person of some or all of its functions as a licensee with respect to a
part or the whole of its area of water service provision.



(2) The partnership shall be in writing subject to the approval of the Regulatory Board. (3) Where the person

entering into an agreement with the contracting authority owns or possesses assets or infraskucture used

for the provision of water services, the agreement shall set out the terms and conditions under which the

assets may continue to be so used.

(4) A power or function conferred by a licence or otherwise conferred under this Act may be exercised or

performed by another person acting under an agreement with the licensee and shall be deemed, when

exercised or performed by that other person, to have been exercised or

performed by the licensee.'

"The Principal Act is amended by deleting the entire section 115 and substituting therefor the following new

section -
1 15. (1) The Fund Shall be administered under the direction of the Board, which consists of-

(a) a chairperson appointed by the president;

(b) the principal secretary responsible for matters relating to finance or a representative designated in

writing.

(c) The Principal Secretary responsible for matters relating to water or a representative designated in

writing.

(d) The Attorney General or a representative designated in writing;

(e) Five other members who shall be appointed through conventional board appointment procedures by

the Cabinet Secretary in accordance with the First Schedule; and

(0 The chief executive officers.

2) The Chief Executive Officer shall be an Ex-officio member of the Management Board with no voting rights,"

27 . Provision 177 provides for amendment to Section 1 1 5 B on removal of the Chief Executive Officer-

"The Chief Executive Officer may be removed from office by the Board on any of the following grounds-

(a) Violation of the constitution or any other written law;

(b) lnability to perform functions of the office arising out of physical or mental incapacity

(c) lncompetence or neglect of duty

(d) Bankruptcy;or

(e) Conviction of an offence whose term of imprisonment exceeds six months".

28. At Provision 178 lnsert Section 1 1 5 C-

"The board shall, through an open and transparent process appoint a suitably qualified person to be the



Corporation secretary, in terms of the law governing the practice of public secretaries in Kenya.

(2) A person shall be qualified for appointment as the corporation secretary if that person -
k) Holds a degree from a university recognised in Kenya

l) ls registered as a member of the institute of certified Public Secretaries on Kenya, in good standing;
and

m) Meets the requirements of chapter six of the constitution.

(3) The Secretary shall-

a. ln consultation with the Chairperson, issue notices for meetings of the Board,

b. Keep, in custody, the records of the deliberations, decisions and resolutions of the Board;

c). Transmit decisions and resolutions of the Board to the Chief Executive Officer for execution,
implementation and other relevant action;

d) Provide guidance to the Board on their duties and responsibilities on matters relating to governance; and

e). perform such other duties as the Board might direct in line with the law and Mwongozo code of
governance".

29. The provision 181 has had Section '118 of the Principal Act amended by deleting the entire section
and substituting therefor the following new section 1 18 - This is for purposes of alignment of office of Chief
Executive Officer of the Fund."

30. At provision 196 The First Schedule to the PrincipalAct is hereby amended as follows:

'('1) the Chairperson and members of a Board, other than the Chief Executive Officer, shall be paid out of the

funds of the relevant state corporation such sitting allowances or other remunerations as the Board may,

within the scales of remuneration approved by the State Corporations Advisory Committee.

(1) A Board may, within the scales approved by the state corporations Advisory Committee, refund
travelling, and other expenses incurred by the chairman or members of the Board in the performance of their
duties.' lnsert the following new paragraphs immediately after paragraph 6 (1) (e)-

(f)conducts himself in a manner deemed by the appointing authority, in consultation with the Committee, to

be inconsistent with member ship of the Board. First Schedule paragraph 10 delete the term "the Acting
Chairperson or in his or her absence"

31. Provision 197 lnsert Section 6 A (1)- The Board shall through an open and transparent recruitment
process and subject to the approval by the Cabinet Secretary, appoint a suitably qualified person to be the

Chief Executive Officer.

(2). A person shall be qualified to be appointed as the Chief Executive Officer if that person-



a. is a Kenyan citizen

b. meets the requirements of leadership and integrity set out in chapter 6 of the constitution holds

relevant academic and professional32. qualifications including a university degree in relevant fields and;

c. Has at least ten years' experience in the management of a public institution, five of which should be

at senior management level or is a distinguished scholar in a discipline relevant to water works.

3. The Chief Executive Officer shall be responsible to the Board for the day-to-day management of the

affairs of the Board and for the performance of any other functions as the Board may direct and shall be the

accounting officer.

4. The chief executive officer shall hold office for a term of three years and is eligible for reappointment

for one further term."

31. Provision 198 is also on the removal of the Chief Executive Officer to lnsert 68

(a) Violation of the constitution or any other written law;

(b) lnability to perform functions of the office arising out of physical or mental incapacity

(c) lncompetence or neglect of duty

(d) Bankruptcy;or

(e) Conviction of an offence whose term of imprisonment exceeds six months."

Provision 199 is on Corporation Secretary as follows: lnsert 6C-

"The board shall, through an open and transparent process appoint a suitably qualified person to be the

Corporation secretary, in terms of the law governing the practice of public secretaries in Kenya.

(2) A person shall be qualified for appointment as the corporation secretary if that person -

n) Holds a degree from a university recognised in Kenya

o) ls registered as a member of the institute of certified Public Secretaries on Kenya, in good standing;

and

p) Meets the requirements of chapter six of the constitution.

(3) The Secretary shall-

a. ln consultation with the Chairperson, issue notices for meetings of the Board;

The Chief Executive Officer may be removed from office by the Board on any of the following grounds-



b. Keep, in custody, the records of the deliberations, decisions and resolutions of the Board;

c. Transmit decisions and resolutions of the Board to the Chief Executive Officer

implementation and other relevant action

d. Provide guidance to the Board on their duties and responsibilities on matters relating to

perform such other duties as the Board might direct in line with the law and Mwongozo code of

5.0 NEXT STEPS

The zero draft be tabled before the requisite authority for consideration and approval.

ll. A standing committee to be constituted by the Ministry to expedite the proposed

amendments

ilt. The Ministry to request The National Treasury to sensitize contracting authorities on the

The Minisky to develop regulatory impact statement on the proposed amendments.

The proposed amendments be subjected to stakeholder consultation.

IV

CHRISTOPHER KIRIGUA, MBS

Encl.

Copy To: Prof. Njuguna Ndung 'u, CBS

Cabinet Secretary

execution,

ance; and

rnance.

legislative

Act



ORARO & COIVPANY

FEEDBACK TEMPLATE FORM

REQUEST FOR V]EWS ON THE WATER (AMENDMENT) BILL, 2023

Clause in the
BiII

Proposal Justification

Clause 3

Amendment of
section 32 of

No. 43 of 2016

We propose that a template of a bulk
water purchase agreement is added to
the Schedure or subsidiary legislation of
this Bill.

A template ensures
consistency in formatting and
structure across multiple
documents. This makes the
document easier to read and
reduces the risk of errors and
omissio ns.

Clause 5

lnsertion of a
new section

684 in No. 43
of 2016

For sub-clause (2), we propose that the
standards and conditions of licensing
are published in:

a. the Kenya Gazette; and
b. the Regulatory Board's website

Publishing in the Kenya
Gazette and website provide
an opportunity to reach a
broad and diverse audience.

This allows members of the
public to stay informed on the
latest standards and
conditions of licensing
developed by the Regulatory
Board.

Clause B

Amendment of
section 75 of

No. 43 of 20'1 6

For sub-section (1) (a) of the Water Act,
2016, we propose the deletion of
paragraph (a) and replacing it with the
words "their names, telephone
numbers, e-mails and postal
addresses".

Providing a water service
provider's telephone number
and e-mail address allows
customers and the public to
directly contact the water
service providers.

This facilitates communication
for enquiries, reporting issues,
seeking assistance, or
providing feedback.

Page | 1

w

Furthermore, the use of a
template enhances uniformity.



Clause 10

Amendment of
section '1 00 of
No. 43 of 2016

We propose the deletion of this
proposal.

Currently, Nairobi County does
not pay other counties for the
water it sells to consumers.

The bill seeks to make it
mandatory for counties that do
not produce their own water to
purchase the commodity.

Consequently, this proposal
will lead to an increase in the
price of water paid by the
consumers.

To conclude, our proposal is
for counties like Nairobi
County to not pay for the
water it sells to its residents.
This will ensure the price of
water does not increase and
therefore, makes water
affordable to residents.
Furthermore, the right to clean
and safe water in adequate
quantities is an economic and
social right under article 43
(1) (d) of the Constitution.

Page | 2



COUNCIL OF GOVERNORS

LEGISLATIVE MEMORANDUM ON THE WATER (AMENDMENT) BILL, 2023 (NATIONAL ASSEMBLY BtLL NO. 33 OF zo2l).

FROM

THE COUNCIL OF GOVERNORS

z>,NDAUGUST, zoz3

llPage



The Council of Governors,

ln recognition of Article t(a) of the Constitution of Kenya, that sovereign power of the people is exercised at the national level
and the county level;

ln further recognition of Article 6 (2) that governments at the national and county levels are distinct; and

A) General Comments on the Water (Amendment) Bill, zoz3

The Council hereby notes as follows on the Water (Amendment) Bill, zoz3;
i. lnclusion of private water service providers (WSPs) in the water sector through the Public Private Partnerships (PPP)

framework presents the risk of running county water service providers (WSPs) out of business due to economies of
scale. This presents the need to balance the interests of private WSPs and county WSPs for equitability of opportunities.

ii. The Bill presents the need for a balance between opportunities for bulk water supply given to WDAs and private
WSPs/investors in order to operationalize the PPP framework in the water sector. Clause ro of the Bill for instance
seems to prioritize water development agencies (WWDAs) as WSPs in inter-county bulk water supply.

iii. The Bill raises the need for consultation between the national and county governments in designation of county
waterworks as national public waterworks. ln fact, various provisions in the Act allow the national government to
designate and gazette waterworks and basin areas without the involvement and/or consultation of county
governments as we shall highlight hereinafter.

iv. Licensing of WDAs by the Water Services Regulatory Board (WASREB) under Clause 5 of the Bill presents the need for
robust checks and balances to prevent potential conflict of interest in WASREB discharging this function to ensure
quality water services.

v. The Bill needs to provide for inclusion of county governments/WSPs in discussions for PPP agreements entered into for
national public works since the WWDAs will not only be serving national functions but water service provision is a
county function.

The Council presents its specific comments to the Bill as hereunder

2lPage

Aware of the need for coordination and consultation between the National 6overnment and County Governments to ensure that
legislation responds to the key issues facing devolution, and further reflects the spirit and objects of devolution.



B) Specific Comments on the Water (Amendment) Bill, zoz3

CLAUSE PROVISION COMMENTS PROPOSAL

Clause

5

Section 68 of the principal
Act is amended by inserting
the following new paragraph
immediately after paragraph
(b)'
(ba)...
Provided that a national
public water works shall not
be transferrable to a county
government.

ln the converse, the proviso does not
provide for consultation between the
national and county governments in
designation of county waterworks as
national public waterworks. We need this
provision as the national government has
repeatedly designated and gazetted
waterworks and basin areas without the
involvement and/or consultation of county
governments.

Amend the proviso to the proposed Section 68
(ba) to:

Provided that a national public water works shall
not be transferrable to a county governmen!
and any transfer of water works and services to
the national government shall be done upon
consultation of the relevant county government.

CIause

7

Section 7z is amended by in
subsection (t)-
(a)by inserting a new
paragraph immediately after
paragraph (b)-
(ba) evaluate and approve
water and sewerage tariffs,
bulk water tariffs and
approve the imposition of
such tariffs in line with
consumer protection
standards for use of water
for domestic commercial and
irrigation purposes;

Like subsection (b), this proposed
subsection (ba) purports to vest the
functions of county governments in
entities of or entities controlled by the
national government.

Amend the proposed Section 7z (ba) to:

(ba) evaluate and approve wateFafld{ewerage
tariffs bulk water tariffs and approve the
imposition of such tariffs in line with consumer
protection standards for use of water for
domestic commercial and irrigation purposes;

3lPage



C) General Comments on the Water Act, 2015

ln addition to the above, the Council takes the liberty to reiterate its views on the proposed review of the Water Act, 2o16

presented to the Ministry of Water, Sanitation and lrrigation. Cenerally, the Council notes that:

t

v

v t

tx

it vests the functions of county governments in institutions of the national government, contrary to the provisions of (inter
alia) (6) (z) and r85 (t) Of the Constitution as read with the Fourth Schedule thereto;
it excludes or omits county governments in the performance of the shared functions of the two levels of government,

contrary to the provisions of (inter alia) articles (6) (z) and t86 (t) of the Constitution as read with the Fourth Schedule

thereto;

It establishes a centralized framework for the provision of water and sanitation services, contrary to the provisions of (inter

alia) articles (6) (z), (3) and r86 (r) of the Constitution as rad with the Fourth Schedule thereto;

it establishes a centralized framework for the protection, management and regulation of water resources, contrary to the
provisions of (inter alia) articles (6) (z), (3) and r86 (t) of the Constitution as read with the Fourth Schedule thereto;
it diverts funds otherwise meant for sharing and/or allocation to county governments to unnecessary multiple institutions
of the national government, contrary to the provisions of (inter alia) article (6) (z), t74, zoz md zo3 of the Constitution is

read with section r5 of the Sixth Schedule thereto;
its overall oblect andior effect is inconsistent with the objects, principles and structure of devolution as set out in (inter
alia) (6) (z), (l), 174,186 (r) and 189 of the Constitution as read with the Fourth Schedule thereto;
it was enacted without adequate consultation and/or in flagrant disregard of concerns raised by county governments and

members of the public, contrary to the provisions of (inter alia) article (6) (z), (3), rr8, q4, $6 (4t) and t89 of the

Constitution;
it undermines the constitutional obiective of proximate and universal access to clean, safe and adequate water, contrary

to the provisions of (inter alia) articles (6) (z), (l),+l (t) (d), S6 (e) il4, t86 (l) and 189 of the Constitution; and

the centralized approach to water, sanitation and related works and services set out in the impugned Act will;
. leave most Kenyan citizens without access to clean, safe and adequate water;
. leave most Kenyan citizens without access to sewerage and sanitation; and
. expose most Kenyan citizens to the ravages of (inter alia) poverty, malnutrition and waterborne and communicable

diseases
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D) Specific Comments on the Water Act, 2ot6

CI.AUSE COMMENTS ON THE PROVISION

Section 6 purports to transfer the mandate of the National Lands Commission to the Water Resources
Authority; and
(ii) Diverts funds othenarise meant for sharing and/or allocation to county governments to an
unnecessary institution/ bureaucracy of the national government (i.e. the Water Resources Authority and
its Board and Secretariat

(i)

Section 8 to the extent that it purports to:
(i) assigns the provision of water services, a devolved function, to the national government;
(ii) assigns storm water management and water conservation, both being either devolved or shared
functions, to the national government;
(iii) allows the national government to designate and gazette waterworks without the involvement
and/or consultation of county governments; and

(ir) allows the national government to use its share of revenues to perform or duplicate the functions
of county governments;

Section rz(b), (d), (e), (f), 36
to 38, 40 to 54,57 to 52, 85 to
91, 95 to rOr and r3o

(i) excludes or omit county governments in the management and regulation of water resources;
(ii) excludes or omit county governments in the issuance of permits and licences for devolved
functions;
(iii) excludes or omit county governments in the levying of permit fees and licence fees in respect of
devolved functions; and
(ir) denies county governments potential revenue streams, through the issuance of relevant permits
and licenses and the levying of relevant fees

Section t3 (c) and (d) the extent that it purports to allow the Water Resources Authority to perform and/ or micromanage the
performance of the functions of county governments.

5lPage



Section t4 (t)

To the extent that they vest environmental and water conservation, both being shared functions,
exclusively in organs of the national government.

Section z4 to the extent that it purports to allow the Cabinet Secretary to designate and gazette basin areas without
the involvement and/or consultation of county governments.

Sections z5 and z5 (i) purport to allow Basin Water Resources Committees to perform or duplicate the functions of
county governments; and
(ii) divert funds otherwise meant for sharing and/or allocation to county governments to unnecessary

institutions/ bureaucracy of the national government (i.e. Basin Water Resources Committees).

Section z7 to the extent that it purports to allow Basin Water Resources Committees to perform or duplicate the
functions of county governments.

Section z9 (i) vest a devolved function, namely the establishment and regulation of water resources users

associations, in the Water Resources Authority; and
(ii) allow Basin Water Resources Committees to contract out a function of county governments.

Sections 3o and 3z (i) exclude or omit county governments in the performance of a shared function of the two levels of
government (i.e. water harvesting and storage);
(ii) exclude or omit county governments in the appointment of the members of the
Water Harvesting and Storage Board;
(iii) divert funds otherwise meant for sharing and/or allocation to county governments to unnecessary

institutions/ bureaucracy of the national government (i.e. the National Water Harvesting and Storage

Authority and its Board and Secretariat).

Sections 55 and 66
the establishment of waterworks develo ment a encies; andI
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to the extent that it does not provide for the involvement and/or consultation of county governments in 
I

the appointment of the members of the Management Board of the Water Resources Authority. 
I

Sections zz and z3 I

I

I

I

I

I

the extent that they do not provide for the involvement and/or consultation of county governments in: 
I



the appointment of the members of waterworks development agencies;

Sections 68, 69, 7z and 74 to
t8

to the extent that they purport to vest the functions of county governments in entities of or controlled
by the national government.

Section 84 to the extent that it envisions the transfer of assets to county governments later than three years from
the date of the first elections of county assemblies;

Section ro9 (i) purports to vest a function of county governments (i.e. sewerage services) in the Water Resources
Authority; and
(ii) Purports to allow the Water Resources Authority to impose levies in relation to a function of
county governments.

Sections u7 andtn6 (i) purport to allow national government institutions to perform or duplicate the functions of county
governments; and
(ii) divert funds otherwise meant for sharing and/or allocation to county governments to unnecessary
institutions/ bureaucracy of the national government (i.e. the Water Resources Authority, the Water
Sector Trust Fund, the Water Harvesting and Storage Authority, Waterworks Development agencies and
their respective Boards and staff).

Sections t48 to r5o to the extent that they provide a transition involving a transfer of assets to institutions of the national
government instead of county governments.

Additional Amendments

Section 78(b) to define the
county assets in context.

The Act needs to be reviewed to clarify functions of water development agencies which touch on county
assets. There is need for streamlining section 69 on management of liabilities between national and
county government.
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Section 29, )o, 42, 26, 64 and
6S

Review to ensure harmonization of functions, effective representation of county government where

there are cross-cutting functions such as water service standards, basis water management, and flood

management among others.

Section 74,97,98
Sections 1or,ro6

and Amend the Act to incorporate participation of county governments in such provision and regulation of
provision of water services sections 74, 97 98 as recognized under sections 101, 1o6 on the role of county

government regarding complaints received on service provision and enforcement.

Amend the Act to clarify that water service provision as captured under Section 76 and 79 and other

sections of the Act is a function of County Governments.

Section 94 to comply with the duty of governments to progressively realise the right to water in rural and

undeveloped areas.

Section ro9 and rt7 to remove the role of counties in sewerage and sanitation from the ambit of both the Regulatory Bard

and the water Sector Trust Fund

Sections 87 and 9u Amend or clarify through regulations how public participation in licencing and monitoring provision of
water services.

E) Conclusion

The Council concludes that there is need to

.

Align the Act as a whole to the Constitution, mainstreaming the principles for implementation of the Act should include

chapter Vl, principles of devolution, right to water and Articles 69-72 of the Constitution.

Revisit and review the establishment of the various institutions without clarity on their inter-relations as well as interplay

of functions with the county government. Harmonize and mainstream the role of county governments in the entire chain

of institutional framework of provision, regulation and overall management of water services.
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t Amend the Act to harmonize functions between national and county governments with clear demarcation and

collaboration where appropriate for instance in regulation of water service providers.
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KAM/ I 0 I I 4lrl /mb/jw/AM/2023 l8'h August 2023

Samuel Njoroge
The Clerk, National Assembly
Parliament Buildings
P.O Box 41842 - 00100
NAIROBI

Dear Sir,

RE: SUBMISSION oF KAM MEMoRANDUM oN THE WATER (AMENDMENT)
BtLL 2023

The Kenya Association of Manufacturers (KAM) presens its compliments and appreciates the
continued support.

Following the call for views on the Water (Amendment) Bi!!, 2023, we wish to submit our
Memorandum

The purpose of this letter is to therefore submit the Kenya Association of
Manufacturers'Memorandum on the Water (Amendment) Bill, 2023.

Feedback may be communicated to us via our physical address and advance feedback email to
ceo@kam.co.ke and on mobile to +254 722 370 446.

Your early feedback will be appreciated

rss inc Y,

Anthony Mwangi
CHIEF EXECUTIVE
Encl.

3
--ra--:

Tel: +254 20 232.1817,&O20 8155$t4020 2tg65l
f,,lobltc: +291 ru x0 t3I/i,, +7s4 lu 6t2l}1

t

O. Box 30225 - 00100 Nairobi, Kenya

l5 Mwanzi Road, Opp.Westgate Shopping Mall,

www.kam.co.ke
inic@kam.co.ke _ Ol,.,er-x."y.

D Kann Asroclalon of lrhmrtcur*:
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Presented By

ANTHONY MWANGI, CHIEF EXECUTIVE,
KENYA ASSOCIATION OF MANUFACTURERS

AUGUST 2023 - NAIROBI, KENYA
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MEMORANDUM ON THE WATER (AMENDMENT) B|LL,2023



I.O INTRODUCTION
Kenya Association of Manufacturers (KAM) is the leading business membership organization in East Africa that plays a key advocacy role on behalf
of manufacturers in Kenya and in the region through her strong linkages with all sectors of the economy. KAM has over 950 members and
represents over 4O/" of Kenya's manufacturing value add industries.

KAM represented Kenya's manufacturing sector interests in the East Africa Trade integration process through the design, ratification and
implementation of the Customs Union, and the Common Market Protocol. The integration process in East Africa has been successful with Kenya
Playing a critical role. The EAC region integration is expected to spur the manufacturing sector enhancing intra-EAC trade in value added products
and thus trow the economies of the region.

KAM has a membership of manufacturers across thirteen manufacturing sectors and Service ranging from Food and Beverage,
Pharmaceutical; Automotive; Chemical and Allied; Metal and Allied; Paper and Paperboard; Leather and Apparel; Textile and
Apparel; Plastics and Rubber; Timber, Wood and Furniture; Electric and Electronic; Building, Mining and Construction; Agro-
Processing.

2.0 PROPOSED AMENDMENTS TO THE WATER (AMENDMENT) BlLL,2023
ln response to the call for public PafticiPation on the afore-referenced Regulations, we propose the following amendments to be considered before
the draft Regulations are enacted:

3.0 General Commenc

a) Water use activities
ln considering the category into which a water use activity falls, the difference associated with the characteristics of the catchment areas

should be a key consideration or basin in which the water resources is located and the pafticular circumstances of each location. This is

because, for catchment areas along the salt belt, the ground water that they extract rises and goes with the tides of the sea. Most of the
boreholes are also dug alongside a creek. Therefore, the water being abstracted is basically sea water in unconfined aquifer and cannor be
reasonably grouped in the same category as confined aquifers of fresh water. Hydrological reports indicate rhat the aquifers are recharged
by sea water intrusion.
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b) Abstraction of sea water for the ourooses of salt extraction
Salt companies extract salt from the sea water and do not consume or repackage the water. lt evaporates back to the atmosphere as

fresh water. Only 3.5% of this water Soes into our value chain. Therefore, there is need to have a fair approach in the manner with
which the water used is charged.

c) Water use charges
Water consumers are required to pay, in addition to the water use charge, a levy amounting to 5 percent of the monthly water use

charge as a water conservation levy. lt is our proposal that this levy take into accoun! the efforts of the contributors who have invested

heavily in water conseryation such as water harvesting and black water treatment plants.

Transparency and accountabiliq/ in terms of the structure for disbursement and usage of these funds between the Authority and

County Governments should be clear.

d) Penaltv for failure to use automated measurins device.

ln many instances, the Authority estimates the water consumption levels for salt extraction companies, and it is affixed in the permit

application. lt is contradictory that they would again charge penalties for lack of a meter.

We propose that salt extraction companies be exempt from any such penalty as there is already a provision that the Authority shall

estimate the abstraction levels. ln any case, the companies use water for brine and there is no meter that can sustainably be installed

in such a highly saline condition.

4.0 Specific Comments (per clause)

1

Amendment of section 32 of the

Act to authorize the Water Storage

Authority to enter into bulk water
purchase agreements.

We propose the introduction of new
provisions under section 100 on bulk water
under the Water Act to provide for the
development of regulations on bulk water
and purchase agreements and a schedule to
prescribe the agreement forms as follows:

The proposal is made based on the following
justifications:

The proposed new provisions for bulk

water purchase agreements are

progressive provisions and will support
industries that utilize bulk water for their
operations.

a

JUSTtFtCAT!ONPROPOSALCLAUSE

Clause 3
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Powers and functions of the Water
Storage Authority

There is a need to develop regulations to
further expand on the new provisions

and allow for schedules to be included

to outline items such as templates to
guide agreements. Furthermore, the use

of a template enhances uniformity.

n

2 Clause 5

lnsertion of a new section 58A that
provides for the licensing of water
development agencies.

Licensing of Water Works
Development Agencies

We propose to include in the proposed sub-

clause (2) the requirement to publish the
standards and conditions of licensing in the
Kenya Gazette and the Regulatory Board's

website to read as follows:

The Regulotory Board sholl upon

commencement of this Act ond os moy be

necessory thereafter ond with the opprovol
of the Cabinet Secretary, publish the
stondords ond conditions for licensing of
water works development ogencies under

this section and publish in the Kenya Gazette

and website of the Water Resources

Authority.

The proposal is made based on the following
justifications:

The licensing of water work agencies will
support the regulation of the agencies.

The inclusion of additional information
to the clause to require the same to be
published in the Kenya Gazette and

website to provide an opportunity to
allow members of the public and

businesses to be aware of the standards

and condihons of licensing required of
water works development agencies.

a

Clause 8

Register of licensed water
services providers

New Proposed amendment to
section 75(l)(a)

We propose a further amendment to
section 75 ( I )(a) as follows:

(l) The Regulatory Board shall maintain the
register of all licensed water services

providers con6ining -(o) their nomes, telephone numbers, e-
moils, and postol oddresses.

This proposal is based on the following
justifications:

o Providing a water service provider's
telephone number and e-mail address

allows customers and the public to
directly conact the water service

providers.
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Section 100 p) fhe Cobinet Secretory sholl
moke Regulations for better corrying into
elfect provisions on bulk water purchose

ogreements ond prescribed ogreement forms
for bulk water purchose.

a
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This facilitates communication for
enquiries, reporting issues, seeking

assistance, or providing feedback.

4

Amendment of section 100 of the
Water Act 2016 to provide that all

water bulk water supply services in

a county shall be undertaken by

waterworks development agencies

Section 100 - Supply of bulk water

Clause 10 We propose that counties are exempt from
the requirements of the proposed

amendment to ensure water remains

affordable to water users within counties.

We make this proposal based on the following
justifications:

There is a need for the cost of water
supplied to residents and businesses in

a county to be maintained at a low
level, to ensure it remains affordable.

a

ra

5 New Provision
Water use charges for the salt
sector

We propose that the charges for water use

for the salt sector be reduced.

We make this proposal based on the following

lustifications:
o Water use charges were increased at

almost 90% and rhe requirement is

monthly. The increment has led to a huge

financial implication to the sak industry as

they require huge water use from
boreholes.

. Charges on renewal of permits for bore
holes have increased drastically. A single

borehole increased to 90,000 shillings for
the renewal permit. This has increased

,usTtFrcATroN
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This will ensure that Kenya attains the
right to clean and safe water in

adequate quantities is an economic and

social right under Article 43 (1) (d) of
the Constitution.
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a

the cost of doing business for the salt

sector, which has contributed to the

increase in the cost to the consumer.

This is further compounded by a delay in

the time taken to acquire a borehole
permit. Permits applied for and paid for
in the past year or prior to the
application of the Act have not been

issued. This may negatively affect

manufacturers as the Uy'ater Resource

Authority may charge them at the new

rates or charges.
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