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CHAIRPERSON'S FOREWORD
This Report contains the proceedings of the Departmental Committee on Finance and
National Planning on its consideration of the Competition (Amendment) Bill (National
Assembly Bill No. 4 of 2026). The Bill was published in the Kenya 6ozette on l9'h February
2026 and read a First Time on l" April 2026. The Bill was thereafter committed to the
Committee for consideration and tabling of the report to the House pursuant to Standing
Order 127.

The principal object of the Bill is to amend the Competition Act, Cap. 504, to broaden
the mandate of the Competition Authority in addressing anti-competitive conduct in

digital markets and unfair market conduct arising from the abuse of superior bargaining
position.

ln compliance with Article I l8 ( l) (b) of the Constitution and Standing Order 127(3), the
Clerk of the National Assembly placed an adveftisement in the print media on l0'h April
2026 inviting the public to submit memoranda by way of written statements on the Bill.

ln addition, the Clerk of the National Assembly vide letters Ref. No.
NA/DDC/F&NP/2026/101, NA/DDC/F&NP/2026/102, NA/DDC/F&NP/2026/103 and

NA/DDC/F&NP/2026/104 dated 8'h July 2026 invited key stakeholders to submit views
on the Bill and attend a public participation forum on Tuesday, 2 | " July 2026, Wednesday,
22"d luly 2026 and Thursday, 23'd July 2026. The memoranda were to be received on or
before Monday, 8'h June 2026 at 5.00 pm (East African Time).

The Committee is grateful to the Offices of the Speaker and Clerk of the National
Assembly for the logistical and technical support accorded to it during its consideration
of the Bill. Similarly, I wish to express my appreciation to the Honourable Members of the
Committee and the Committee Secretariat who made invaluable contributions towards
the preparation and production of this repoft.

On behalf of the Departmental Committee on Finance and National Planning and pursuant
to the provisions of Standing Order 199(6), it is my pleasure to repoft that the Committee
has considered the Competition (Amendment) Bill (National Assembly Bill No. 4 of 2026)
and wish to repoft to this august House with the recommendation that the House
approyes the Billwith amendments.

Hon. FCPA. Kuria Kimani, CBS, M.P
Chai erson De art n N n tPt nrn
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CHAPTER ONE
I PREFACE
I.I ESTABLISHMENT AND MANDATE OF THE COMMITTEE

The Departmental Committee on Finance and National Planning is one of twenty
departmental committees of the National Assembly established under Standing
Order 215 whose mandate pursuant to the Standing Order 2 !6 (5) is as follows:

o) To investigote, inquire into, ond report on oll motters reloilng to the mondote,
monogement, octivitres, odministrotion operotions ond estimotes of the ossrined
ministries ond deportments;

b) To study the progromme ond poliq objectrves of ministries ond departments ond
the effectiveness of the implementotion;

c) To, on o quorterly bosis, monitor ond report on the implementotion of the notionol
budget in respea of its mondote;

d) To study ond review all legislotion referred to it;
e) To study, ossess ond onolyse the relotive success of the ministries ond

deportments os meosured by the results obtoined os compored with their stoted
objectives,'

f) To investigote ond inguire into oll motters reloting to the ossigned ministries ond
deportments os they moy deem necessory, ond os moy be referred to them by

the House;
g) To vet ond report on oll oppointments where the Constitution or ony low requires

the Notlonol Assembly to opprove, except those under Stonding Order 204
(co m mitte e o n App oi ntm e nts) ;

h) To exomine treoties, ogreements ond conventions;
i) To moke reports ond recommendotlons to the House os often os possiblg

including recommendotions of proposed /egislotlon;
j) To consider reports of Commissions ond lndependent Offces submitted to the

House pursuontto the provisions of Arilcle 254 of the Constitution; ond
k) To exomine ony guestlons roised by Members on o motter within its mondote.

2. The Second Schedule to the National Assembly Standing Orders assigns the
Committee the mandate to consider matters in relation to public finance, public
audit policies, monetary policies, financial institutions, economy, investment policies,
competition, banking, insurance, national statistics, population, revenue policies
including taxation, national planning and development, diSital finance, including digital
currency.

3. ln executing its mandate, the Committee oversees the following
M i n istries/Departments:

a) The National Treasury.
b) State Deparcment for Economic Planning.
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State Department for Public Investments and Asset Managemenc
The Commission on Revenue Allocation (CRA)
Office of the Controller of Budget

lcportof the Departmenfl CommitEc on llnance andNational Hannirg on ib Cottsid€ration of
Tlre Competition (Amendment) Bill National Assc,tnbly Bill No. 4 of 2026)

c)

d)

e)
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I.2COMMITTEE MEMBERSHIP

4. The Departmental Committee on Finance and National Planning was constituted by
the House on 27'h October 2022 and reconstituted on Wednesday, 5'h March 2025
and further on Thursday, 28'h May 2026.

5. The Committee comprises the following Members:

Chairperson
Hon. FCPA Kuria Kimani, CBS, MP

Molo Constituency
UDA Party

Vice-Chairperson
Hon. (Amb.) FCPA Langat Benjamin Kipkirui, CBS, MP

Ainamoi Constituency
UDA Partv

Members

Hon. Peter Kaluma, CBS, MP
Homa Bay Town Constituency
ODM Party

Hon. FCPA Oyula, Joseph H. Maero, MP
Butula Constituency
ODM Partv

Hon. Mboni, David Mwalika, MP
Kitui Rural Constituency
WDM Party

Hon. Okuome Adipo Andrew, MP
Karachuonyo Constituency
ODM Party

Hon. Chiforomodo, Munga, MP
Lunga Lunga Constituency
UDM Partv

Hon. Sunkuyia, R. George, MP
Kajiado West Constituency
UDA Party

Hon. Dr. GathoniWamuchomba, HSC, MP
Githunguri Constituency
UDA Partv

Hon. Sheikh Umul Sheikh, MP
Mandera County
UDM Partv

Hon. (Dr.) Shadrack Mwiti, MP
South lmenti Constituency

lubilee Party

Hon. (Dr.) Ariko John Namoit, MP
Turkana South Constituency
ODM Partv
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1l

Hon. CPA Rutto Julius Kipletting MP

Kesses Constituency
UDA Party

Hon. Paul Biego, MP

Chesumei Constituency
UDA Partv

Hon. Machele M. Soud, MP
Mvia Constituency
ODM Partv
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I.3 COMMITTEE SECRETARIAT
6. The Committee is facilitated by the following staff

Ms. Tracy Chebet
Principal Clerk Assistant ll

Ms. Jennifer Ndeto
Deputy Director, Legal Services

Ms. Winfred Kambua
Clerk Assistant ll!

Mr. Eugene Luteshi
Audio Officer lll

Mr. George Ndenjeshe
FiscalAnalyst ll

Ms. Joyce Wachera
Hansard Reporter ll

Mr. Jared Onyancha
ProtocolOfricer

Mr. Benson Kamande
Clerk Assistant lll

Mr. Salem Lorot
Senior Lega! Counsel

Ms. Nelly W. Ondieki
Research Officer lll

Mr. James Macharia
Media Relations Ofricer

Mr. Benson Muthuri
Assistant Serjeant-At-Arms

Mr. Allan Kimani Ngugi
Administrative Officer ll
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CHAPTER TWO

2.0 ovERvrEw oF THE COMPETTTTON (AMENDMENT) (NATTONAL
ASSEMBLY BILL NO. 4 OF 2026)

2.' BACKGROUND
7. The Competition (Amendment) (National Assembly Bill No. 4 of 2026), is a Bill

sponsored by the Leader of Malority Party. lt was published on l9'h February, 2026
and was read for a First Time on l" April, 2026. The Bill was thereafter commimed
to the Departmental Committee on Finance and National Planning for its
consideration and tabling of the report to the House pursuant to Standing Order
t27.

2.2 SUMMARY OF LEGAL PROVISIONS
Main highlights of the Bill

8. The principal object of the Bill is to amend the Competition Act, Cap. 504, to
broaden the mandate of the Competition Authority in addressing anti-competitive
conduct in digital markets and unfair market conduct arising from the abuse of
superior bargaining position.

9. Clause 2 seeks to amend section 2 of the principal Act to include new definitions
of terms used in technical sense but not defined. The definitions are "business

consumer", "counterporty", "digitol octivity", "digitol morket", "intermediate tronsoction",
"muhi-home", "privotizotion", "product informotion stondord",'ttrotegic morket position"

and "superior borgoining position". The clause also proposes to amend the definitions
of "person" and "undertoking".

l0.Clause 3 seeks to amend section 4 of the principal Actto include parameters for
assessing dominant position in the case of digital activities. Additionally, it includes
a proposed interpretation of the expression "strotegic morket position" and "superior

borgoining position" in a market. The amendment reflects the evolving nature of
modern markets and digital markets, where competitive advantage is often derived
from network effects, data control, and intermediary positioning rather than sheer
size.

I l.Clause 4 seeks to amend section 9 of the principal Act to expand the functions of
the Authority, including fostering strategic partnerships with national, regional and
international bodies.

I 2. Clause 5 seeks to amend section I 8 of the principal Act to empower the Authority
to conduct inquiries into any matter affecting abuse of superior bargaining position.

Report of the Departmental Committee on finance and National Plaruring on its Consideration of
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13. Clause 6 seeks to amend section 23 of the principal Act to provide for the
regulation of intermediaries that are considered to be in a dominant position.

l4.Clause 7 seeks to repeal section 244 of the principal Act to streamline the
provisions relating to abuse of buyer power. The abuse of buyer power is not a

restrictive trade practice and as such the current position under Part lll on
Restrictive Trade Practices is considered an anomaly. Accordingly, the provision is

reintroduced under clause 9 of the Bill which seeks to introduce a new Part in the
Act on unfair market conduct; and particularly, the introduction of sections on the
abuse of buyer power and abuse of superior bargaining position. The conduct deals

with a situation where a party with greater influence over the outcome of
negotiations uses that advantage to bring about excessive imbalances in the rights
and obligations in the business engagement to the detriment of the other party.

I 5. Clause 8 seeks to amend section 3 I of the principal Act to empower the Authority
to investigate any conduct constituting an abuse of superior bargaining position.

16. Clause 9 seeks to insert a new Part lllA to the Act to provide for unfair market
conduct, specifically addressing abuse of buyer power and abuse of superior
bargaining position.

17. Clause l0 seeks to amend section 4l of the principal Act to broaden the definition
of a merger to include privatization of Government agencies and state corporations
that engage in trade. The inclusion of privatization within the statutory definition of
mergers extends the Competition Authority's oversight to privatization
transactions that may impact market competition.

lS.Clause ll seeks to amend section 55 of the principal Act (Folse or misleoding

representotions) to include offences on providing false or misleading representations
on goods or services by:

a) falsely representing that goods or services are in such other manner other than
the manner specified;

b) making false or misleading representation concerning any other relevant
information in connection with the supply or promotion of goods or services
to the consumer; or

c) withholding material information on the quality and use of a product.

19. Clause 12 seeks to amend section 70A of the principal Act to expand the
Authority's power to initiate investigations into consumer welfare matters.
Therefore, the amendment replaces the words "consumer complaint" and
"complaints" with "consumer welfore rssues". The amendment therefore expands the
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scope of issues that the Competition Authority of Kenya can address, allowing it to
intervene not only when a formal complaint is lodged but also in situations affecting
consumers more generally. This is in line with international best practices in the
regulation of competition in Kenya. Section 70A provides as follows:

70A. Authority to initiote investigotion into comploint
(l) Pursuontto the provisions this Port"the Authority moy on its own initotive or
upon receipt of informotion or o comploint from ony person, government ogenq,
Ministry, or consumer body, initiote invest(otrons into o consumer comploint
(2) The provisions of sectrons 31,32,33,34,35,36, i7,38,39 ond 40 of the
Aasholl opply mutotis mutondis to the investrgotion of consumer comploints under
this section.

20. Clause l3 seeks to amend section 89 of the principal Act to provide for a penalty
of up to ten percent of the undertaking's gross annual turnoyer for failure to comply
with an order of the Authority. Section 89 of the Act provides that, "Any person who
controyenes or foils to comply with o lovrful order of the Authority given in terms of this Act
commits on offence". Section 9l provides for the general penalty: "A person convicted

of on offence under this Act" for which no penolty hos been specifed under this Aa sholl
be lioble to o ftne not exceeding five hundred thousond shillings, or to imprisonment for o
term not exceeding three yeors, or both". Therefore, the proposed amendment
introduces a stiffer penalty by linking fines directly to an undertaking's gross annual
tu rnover.

2l.Clause l4 seeks to insert a new section 9lA to provide for the administrative
enforcement actions that may be taken by the Authority. The clause also imbeds
procedural fairness requirements within the provision.

Report of the Departrnental Committee on finance and National Planning on its Consideration of
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CHAPTER THREE

3. PUBLIC PARTICTPATION AND STAKEHOLDER ENGAGEMENT ON
THE BILL
3.I LEGAL FRAMEWORK ON PUBLIC PARTIC!PATION

22. Article I l8 ( l)(b) of the Constitution provides that:

"Porlioment sholl focilitote public porticipotion ond involvement in the legislotive ond other

business of Porlioment ond ia Committees."

23. The National Assembly Standing Order 127 (3) and (3A) stipulates that:
"(3) The Deportmentol Committee to which o 8i/l is committed sholl focilitote public

Participotion on the Bill through on oppropriote mechonism including-

(o) inviting submission of memorondo;
(b) holding public heorings;
(c) consulting relevont stokeho/ders in a sector; ond
(d) consulting experts on technicol subjects.

(3A) The Deportmentol Committee sholl toke into occount the views ond

recommendotions of the public under porogroph (3) in its report to the House."

3.2 MEMORANDA RECEIVED ON THE BILL
24. Pursuant to the aforementioned provisions of law, the Clerk of the National

Assembly placed an advertisement in the print media on l0'h April, 2026 inviting the
public to submit memoranda by way of written statements on the Bill.

25. ln addition, the Clerk of the National Assembly vide letters Ref. No.
NA/DDC/F&Np/2026/ I 0 t, NA/DDC/F&NP/2026/ I 02, NA/DDC/F&NP/20261 103

and NA/DDC/F&NP/2026/104 dated 8th July 2025 invited key stakeholders to
submit views on the Bill and attend a stakeholder engagement forum on Tuesday,

2 I " July 2026, Wednesday, 22"d luly 2026 and Thursday,23'o )uly 2026.

26. The Committee received twenty-four (24) memoranda from the following
stakeholders whose submissions are detailed below:

l. Office of the Auditor-General (OAG);
2. Office of the Attorney General (AG);
3. State Department for Trade;
4. ALN Kenya;

5. PricewaterhouseCoopers (PwC);
6. KPMG;
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7. Bowmans, Coulson Harney, LLP;

8. Dr. Vellah Kedogo;
9. MultiChoice Kenya;

10. Kenya Association of Manufacturers (KAM);
I l. American Chamber of Commerce Kenya (AMCHAM);
12. Competition Authority of Kenya (CA);
13. lnstitute of Economic Affairs (lEA);
14. Kenya Bankers Association (KBA);
15. lnstitute of Certified Public Accountants of Kenya (ICPAK);
16. Hon. Wilson Rading (Magistrate ELRC);

I 7. Transparency lnternational;
18. Google;
19. Law Society of Kenya (LSK);

20. Ernst & Young (EY);

21. Federation of Kenya Employers (FKE);

22. Kinyeru Mwago;
23. KBL; and
24. WeCare.

3.3 SUBMISSIONS FROM STAKEHOLDERS
General Submissions
Office of the Auditor General (OAG)

27.The OAG submitted that the Bill seeks to broaden the Mandate of the Competition
Authority in addressing anti-competitive conduct in digital markets and unfair
market conduct arising from abuse of superior bargaining position. This will go a

long way in protecting the citizens of Kenya from exploitative practices.

28. By expanding the functions of the Authority to include fostering strategic
partnerships with National, Regional and lnternational bodies, the bill seeks to
ensure that the Authority can achieve seamless information sharing that is crucial in

the detection of anti-competitive practices in the various sectors of the economy
and also adoption of international best practice in matters pertaining to
comPetition.
Ultimately, if the Authority performs its role of detecting and eliminating restrictive
trade practices, superior bargaining position and abuse of buyer power, the benefits

will be to the Kenyan people and the Authority will all have contributed in making
Kenya a prosperous Country.

Office of the Attorney General (AG)
29.The Attorney General (AG) submitted that they have scrutinized the contents of

the bill and the bills do not offend the Constitution or raise significant statutory
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issues. They noted that the office supported the development of the bill and
confirmed that the proposed amendments reflect the agreed policy position.

Clause by Clause Submissions
Proposed section 408: Abuse of superior bargaining position

30.The stakeholder submitted that the provision is broad and may discourage
legitimate commercial negotiations, while matters relating to data processing are
more appropriately regulated under data-protection law. The stakeholder
recommended that section 40B( l) be amended to read:
"A person sholl not engoge in ony conduct thot omounts to obuse of o superior borgoining
positron ond thot couses or is likely to couse horm to competition in o morket in Kenyo..."

3l.The stakeholder further recommended that clauses 408(2)(d), ("), (0 and (j) be
clarified to apply only to unilateral actions that are not permitted under the agreed
contractual terms; clause 40B(2)(i) be amended by replacing "unreasonable" with
"unlawful" data collection; and criminal sanctions be replaced with administrative
penalties.

Comm ittee's Observation.
The Committee noted that clause 9 of the Bill proposes to introduce a
new part on unfair market conduct. !t is envisaged that the proposed new
section 40B will address abuse of the rights between trading parties and
is not dominance Per se. Further, the Committee recommended
retention of paragraphs (d), (e), (0, (g) and (h) because they are
important safeguards to guard against abuse.

The Committee also noted that paragraph (i) as drafted is adequate to
achieve the purposes of the provision. Lastly, the crimina! sanctions
proposed in the Bill are aligned with the penalty provisions in the
principal Act in which prohibited conduct has been criminalized (for
instance under restrictive trade practices, abuse of dominant position
and merger contro!). The criminalization serves a deterrent purpose.

Clause 2
32. The State Department for Trade proposed defining oblective thresholds for

determining strategic market position, including market share, turnover, user base,

and control of data, and exempt MSMEs where appropriate. They noted that some
definitions are broad and may create uncertainty for businesses operating digital
platforms or using digital channels, potentially discouraging innovation and
investment.
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Comm ittee's Observation
The Committee noted that clause 2 of the Billseeks to define terms used
in the Bill and that in some definitions, for instance, business consumer,
amendments will be proposed to clarify the definitions. Further, care will
be exercised to ensure that the definitions do not defeat the purposes of
Kenya's competition regime. ln addition, it is envisaged that, pursuant to
section 93 of the Competition Act, the Cabinet Secretary, in consultation
with the Competition Authority and stakeholders, wil! make rules
incorporating stakeholders' proposals and clarifying the concepts in
greater detail.

The amendments are therefore not aimed at stifling innovation and
investment: in fact, they will propel them by promoting and protecting
effective competition in markets and preventing unfair and misleading
market conduct in line with section 3 of the Competition Act, Cap. 504.

33. ALN proposed amending the definition of 'undertaking' by extending the definition
as follows:
"Provided thot a naturol person sholl only constitute on undertoking for purposes ofthis
Act where thot person corries on o trode, busines$ or professionol oaivity in the morket,
ond sholl not include o noturol person octing os on employee or in o purely privote

copocity."

34. ALN Kenya submitted that as currently drafted, the extension to natural persons

has no limiting language. Without a qualifier, any individual, including employees or
consumers acting privately, could technically fall within the definition. The proposed
proviso confines the extension to natural persons acting in a commercial capacity,
which is consistent with the stated oblective of the Bill.

Committee's Observation
The Committee acknowledged ALN's proposal but was of the view that
the proposed definition of "undertaking" in the Bill was adequate to
achieve the Bill's purposes. The intention was to bring a natural person
within the ambit of the definition and that the concerns of ALN are
addressed in the definition, the substantive Act and the Competition
(General) Rules,20 !9.

35.ALN proposed amending the definition of 'digital activity' to provide a materiality
qualifier to limit its application to undertakings for whom digital activity is a principal
or material aspect of their business. They submitted that the definition is very broad
and should be limited to undertakings for whom the provision of digital platform
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services constitutes a principal or core business activity, rather than undertakings
that merely utilize digital tools such as cloud computing, online advertising, or social
media as ancillary to their primary commercial operations.

Comm ittee's Observation
The Committee acknowledged ALN's proposa! and made the following
observations-

(i) Digital activity refers to the conduct, operations, or business
practices carried out in a digital environment. lt usually
describes behaviour that may affect competition. This may
include data collection, algorithmic ranking, targeted
advertising, self-preferencing, interoperability decisions, and
data sharing;

(ii) The definition of "digital activity" is borrowed from the United
Kingdom's Digital Markets, Competition and Consumers Act
2024, in which section 3 defines "digital activities" as "the
provision of a service by means of the internet", among other
things;

(iii) Digital service refers to the digital product, platform, or
functionality that is offered to users or businesses. lt focuses on
what a firm provides and usually describes the market or
platform where competition occurs. This may include search
engines, social networking services, app stores, online
marketplaces, cloud computing, operating systems, messaging
seryices, and digita! advertising services;

(ir) lt is envisaged that to operationalize the provisions, pursuant to
section 93 of the Competition Act, the Cabinet Secretary, in
consultation with the Competition Authority, wi!! make rules in
consultation with the stakeholders. The Committee was
therefore of the view that the definition was adequate;

(r) lt wil! be imperative that the Rules be developed in a
consultative manner, taking into consideration the views of the
stakeholders in this report and when the Rules are developed,
and subjecting them to the National Assembly's processes in
the scrutiny of delegated legislation.
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36. PwC proposed amending clause 2 to create a neutral definition of what a'Superior
Borgoining Position' position is (i.e., a factual status based on bargaining power),
separate from the concept of its abuse.

37. They submitted that the proposed section 4(6) mixes up two separate ideas. lt
defines what a Superior Bargaining Position is by reference to what happens when
it is abused, namely, creating an imbalance in rights and obligations. This means the
definition of the position and the abuse of the position are treated as one and the
same thing, when they should be kept apart. Additionally, keeping the definition
separate from its abuse ensures analytical clarity. lf the definition of the position
already describes abusive conduct, it becomes difficult for the Competition
Authority of Kenya to distinguish between simply holding the position and actually
misusing it.

Committee's Observation
The Committee acknowledged PwC's proposal and made the following
observations:

(i) Clause 2 of the Bill proposes the new definition of "superior
bargaining position" as follows-
"superior bargoining position" hos the meoning ossigned to it under
section 4(6);

(:i) Clause 3 of the Bill then proceeds to introduce the meaning of the
expression by amending section 4 to provide as follows-

(5) A person hos o superior borgoining position in o morket if the
Pe6on creotes an imbolonce in the rights ond obligations reloting to
its conrmerciol relotions with a counterPorty ond the counterporay
connot find o viable ond sotisfoctory olternatiye in the rnorket.

(iii) Clause 9 then provides for the proposed new section 40B on obuse
of superior bargaining position where "a person shall not engage in
any conduct that amounts to abuse of superior bargaining position
in a market in Kenya, or a substantial part of Kenya";

(i") The same pattern obtains for the definition of "buyer power" in
section 2 of the principal Act and its prohibition as "abuse of buyer
power" in section 24A of the principal Act;

(v) Further, section  (3) of the principal Act adopts the same pattern
in defining the expression "a person has a dominant position in a
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market" and then proceeds to provide for "abuse of dominant
position" in section 24;

(vi) Considering therefore the architecture of the principal Act, the
Committee was of the view of retaining the definition as "superior
bargaining position" since there are safeguards in the proposed
new section 408( l) in clause 9 on obuse of superior bargaining
position.

38. PwC proposed that the Bill be amended to insert definitions for 'dependence' and

'vioble ond sotisfoctory olternotive'. The definition uses the terms 'dependence' and

'viable and satisfactory alternative' without defining them. Additionally, they appear

again in section 408(4) as factors for determining abuse.

Committee's Observation
The Committee acknowledged PwC's proposal and noted that clause 3

in the proposed new subsection (6) needs to be amended to remove
ambiguities in the provision and to provide clarity.

39. PwC proposed reviewing whether the existing enforcement mechanisms

(turnover-based penalties, dominance thresholds, merger notification) are

appropriate when applied to natural persons and introduce any necessary

adjustments to ensure proportionate application.
40. PwC observed that Clause 2 redefines "person" by reference to Article

260 of the Constitution; expands "undertaking" to include natural persons, and

introduces a new term "business consumer". The extension of "undertaking" to
include natural persons is a significant policy change that brings individuals, such as

freelance workers, gig economy participants, and individual traders, within the scope

of competition enforcement.

41. However, PwC noted that the Act's enforcement framework was designed for
corporate entities. Key provisions may not translate fairly to natural persons. For
example, penalties calculated at up to l0% of gross annual turnover could be

devastating for an individual, dominance tests based on market share thresholds
(40% or 50%) were designed for corporate undertakings and may not apply sensibly

to individuals, and merger notification obligations may not be appropriate where a

natural person acquires a business. Separately, the new term "business consumer"
is distinct from the existing definition of "consumer" under the Act, but the Bill does

not explain how the two categories interact or when each applies under Part Vl

(Consumer Welfare).

Committee's Observation
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The Committee acknowledged PwC's proposa!. The principal Act
defines a person to include a 'body corporate', therefore the original
intention in the competition regime was to also have a natural person in
applicable circumstances. The Bill provides further clarity by adopting
the definition in Article 260 of the Constitution. The definition of
"undertaking" in the principal Act is as follows-

"undertaking!' means ony business intended to be corried on, or corried on

for goin or reword by a percon, o Portnership or o trust in the production,
suPPly or distribution of goods or provision of any seryice, ond includes a
trode ossociation;

The proposed definition of "undertaking" in the Bill bears this leitmotif
as the intention was to bring a natural person within the ambit of the
definition. The Committee was of the view that, as it currently obtains
in the principal Act, the provisions have not been applied without due
consideration of particular circumstances in line with the substantive
Act and the Competition (General) Rules, 2019.

Further, Article I of the Protocol to the Agreement Establishing the
African Continental Free Trade Area on Competition Policy (of which
Kenya is a member of the African Continental Free Trade Area
(AfCFTA)) defines a person as follows-

"Person" meons o naturot or juridicol person ond includes firms,
pannerships, ossociotions, orgonizotions, ond ony other body of persons
involved in the production of, or the trode in goods, or the provisions of
sewices.

!n addition, the COMESA Competition and Consumer Protection
Regulations, 2025 (of which Kenya is a member of COMESA Free Trade
Area, having joined it in 2000) defines a person in the following terms-

"person" meons o noturol or legol Person;

42. LSK submitted that the proposed definition of "strotegic morket position"
substantially mirrors the existing definition of "market power" and the Bill does not
clearly distinguish the two concepts or explain when each should apply, particularly
in digital markets. LSK stated that using two substantially similar concepts without
clearly distinguishing their scope may create uncertainty in interpretation and
enforcement.
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43. They recommended the removal of the proposed definition of "strategic market
position" and instead expand the existing definition of "market Power" to
incorporate the additional digital market considerations set out in proposed section
4(5) or if a separate concept is intended, revise the definition to clearly distinguish

it from "market power", including by identifying the specific characteristics that
justify a separate standard, such as control over digital systems etc.

Committee's Observation
The Committee acknowledged LSK's proposal and observed that section
2 of the Competition Act, Cap.504, defines "market power" as follows-

"morket powet'' ,?reons the power of o firm to control prices, to exclude
comPetition or to behove to on opprecioble extent, independently of its
cornPetitors, customerr or suqPliers;

Clause 3 in the proposed new subsection (4) provides as follows-

(4) A person hos o strotegic morket position in o market if the Person
influences market prices, quolity, seruicg outPut or innovotion to on
apprecioble extent independent of competitors, suPPliers, use,s or
consurnent.

The Committee was of the considered view that the two definitions
were conceptually different as used in the principalAct and proposed in
the Bill.

Clause 2(a)
44. KPMG proposed amending the provision by clarifying that the application of the

Act should be limited to persons engaged in economic or commercial activities with
an actual or potential impact on competition, consumer welfare or market conduct.
They noted that the expanded definition of "person" may inadvertently subiect
professional associations, industry representative bodies, charitable organisations
and other non-commercial entities to investigation and enforcement despite their
activities having no demonstrable impact on competition. Additionally, limiting the
provision to persons engaged in economic or commercial activities would preserve

the intended enforcement oblective while reducing regulatory uncertainty and

unintended application to non-commercial entities.

Committee's Observation
The Committee acknowledged KPMG's proposal but allayed fears that
the proposed definition needed further amendments to limit its
application. The Committee was of the view that the principal Act has
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inbuilt safeguards to ensure that it carries its objects in line with section
3 on objects of the Act.

Clause 2(b)
45. KPMG proposed amending the clause by clarifying that a natural person shall

constitute an undertaking only to the extent that he or she engages in economic or
commercial activities capable of having an actual or potential effect on competition,
market conduct or consumer welfare. The expanded definition of "undertaking"
may inadvertently subiect small traders, sole proprietors, freelancers, consultants,
independent professionals and micro-enterprises to the full application of
competition law despite lacking significant market influence. They submitted that
the provision does not distinguish between a dominant market participant operating
as a natural person and a small entrepreneur with minimal market impact.

Comm ittee's Observation
The Committee acknowledged KPMG's proposa! and observed that the
intention of the amendment to the definition of "undertaking" was to
bring clarity that it also applies to natural persons. Therefore, there was
need to ensure that there is consistency in this stance between the
definition of "person" and "undertaking". Further, the definition, when
read holistically with the other provisions of the principa! Act and the
rules, allays the stakeholders' fears. ln particular, section 3 of the Act is
instructive.

46. Multichoice Kenya proposed deleting the proposed words "or a natural person"
from the definition of "undertaking". They noted that the proposed amendment is

redundant since the definition of "person" already aligns with Article 260 of the
Constitution, which includes both natural and luristic persons. Further, the insertion
adds no substantive legal value and may create interpretive inconsistency by implying
a distinction where none exists. Retaining the existing definition would preserve
legal clarity, avoid unnecessary duplication and ensure consistency in the
interpretation of the Act.

Committee's Observation
The Committee acknowledged the proposal by Multichoice Kenya and
observed that the intention of the amendment to the definition of
"undertaking" was to bring clarity that it also applies to natural persons.
Therefore, there was need to ensure that there is consistency in this
stance between the definition of "person" and "undertaking".

47. LSK submitted that the proposed definition of "undertoking" may include every
natural person, including persons who are not carrying on business for gain or
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reward. LSK stated that the amendment would ensure that only natural persons

engaged in commercial or economic activities are treated as undenakings.
48. The stakeholder recommended the amendment of the provision to expressly link a

natural person to the conduct of business, for example: "...and includes a trade
association or a natural person carrying on business for gain or reward."

Committee's Observation
The Committee acknowledged LSK's proposal and observed that the
intention of the amendment to the definition of "undertaking" was to
bring clarity that it also applies to natura! persons. Therefore, there was
need to ensure that there is consistency in this stance between the
definition of "person" and "undertaking". Further, the definition, when
read holistically with the other provisions of the principal Act and the
rules, allays the stakeholder's fears. ln particular, section 3 of the Act is
instructive.

Clause 2 (c)
49. KAM proposed amending the definition of "Busrness consumer" to read as follows:

"Business consumer" meons o person, other thon o noturol person ocilng in o personol

copocity, thot purchoses or ofltrs to purchose goods or seryices for use in the course of
corrying on o business, but not for the purpose of resole, or for the purpose of using those

goods or seryices os on input in the monufocturing or production of goods or orticles for
sole.

50. According to the stakeholder, this will remove the ambiguity and align it with the
broadened definition of "person" under Article 260 of the Constitution.

Committee's Observation
The Committee acknowledged KAM's proposal but was of the view that
it was adequate and non-ambiguous save for the replacement of the word
"includes" with the word "means" to limit the scope of the definition.
The revised definition would read:

"business consun er" rneons o business or economic entity thot purchoses or
offerr to purchose goods or seryices otherwise thon for the purpose of resole
or conversion os on input in monufocturing or production of goods or orticles
for sole;

5 l. AMCHAM observed that the definition of "business consumer", is ambiguous,
open-ended and inconsistent with the terminology used in the principal Act, which
may result in uncertainty in distinguishing business consumers from end consumers
and increase compliance complexity, particularly for digital platforms. They
proposed amending the definition to make it exhaustive, align it with the broadened
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definition of "person" under Article 260 of the Constitution, and adopt terminology
consistent with the principal Act.

Committee's Observation
The Committee acknowledged AMCHAM's proposal and made the
following observations-

(i) Clause 2 proposes to introduce a new definition of "business
consumer" which has been used in section 57 of the Competition
Act, Cap. 504, which provision provides for unconscionable
conduct in business transactions;

(ii) lt was therefore important to define the term to provide clarity on
its meaning;

(iii) The Principal Act provides for the definition of "consumer" in the
following terms-

"consumef includes ony Person who purchoses or offers to purchose
goods or services otherwise thon for the purqose of resole, but does not
include o person who purchases ony goods or services for the PurPose
of using thern in the Production or monufocture of ony goods or orticles
for sole;

(i") The proposed new definition "business consumer" as provided in
the Bill was adequate and non-ambiguous save for reptacement of
the word "includes" with the word "means" to limit the scope of
the definition. The revised definition would read:

"business consurner" meons o business or economic entity thot
purchoses or offers to purchose goods or services otherwise thon for the
PurPose of resole or conversion os on inPut in monufocturing or
production of goods or orticles for sole;

52. AMCHAM noted that the definition of "digital activity", is overly broad and may
inadvertently capture non-service digital activities, thereby creating ambiguity in the
application of the law. The stakeholder proposed deleting the term "digital activity"
and substituting it with "digital seryice" to provide greater clarity on the digital
services intended to be regulated.

Committee's Observation
The Committee acknowledged AMCHAM's proposal and made the
following observations-
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(vi)

(vii)

(viii)

(ix)

(x)

Digital activity refers to the conduct, operations, or business
practices carried out in a digital environment. lt usually
describes behaviour that may affect competition. This may
include data collection, algorithmic ranking, targeted
advertising, self-preferencing, interoperability decisions, and
data sharing;
The definition of "digita! activity" is borrowed from the United
Kingdom's Digital Markets, Competition and Consumers Act
2024, in which section 3 defines "digital activities" as "the
provision of a service by means of the internet", among other
things;
Digital service refers to the digital product, platform, or
functionality that is offered to users or businesses. lt focuses on
what a firm provides and usually describes the market or
platform where competition occurs. This may include search
engines, social networking seryices, app stores, online
marketplaces, cloud computing, operating systems, messaging
services, and digital advertising services;
It is envisaged that to operationalize the provisions, pursuant to
section 93 of the Competition Act, the Cabinet Secretary, in
consultation with the Competition Authority, will make rules in
consultation with the stakeholders. The Committee was
therefore of the view that the definition was adequate;
It will be imperative that the Rules be developed in a

consultative manner, taking into consideration the views of the
stakeholders in this report and when the Rules are developed,
and subjecting them to the National Assembly's processes in
the scrutiny of delegated legislation.

53. Multichoice Kenya proposed deleting the definition of "business consumer" and

instead amending the definition of "consumer" to clarify that it applies to any person
as defined under Article 260 of the Constitution. They noted that introducing a

separate definition of "business consumer" duplicates the existing definition of
"person", creates interpretive ambiguity and may blur the distinction between
consumer protection and business-to-business transactions. A constitutionally
aligned definition of "consumer" would provide greater legal certainty, promote
consistency in the application of consumer welfare provisions and eliminate
unnecessary d uplication.
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Comm ittee's Observation
The Committee acknowledged the proposal by Multichoice Kenya and
made the following observations-

(v) Clause 2 proposes to introduce a new definition of "business
consumer" which has been used in section 57 of the Competition
Act, Cap. 504, which provision provides for unconscionable
conduct in business transactions;

(vi) lt was therefore important to define the term to provide clarity on
its meaning;

(vii) The Principal Act provides for the definition of "consumer" in the
following fsprns-

"consume/' includes ony person who purchoses or offerc to purchose
goods or services otherwise than for the purpose of resole, but does not
include o Penson who purchoses ony goods or services for the Purqose
of using them in the production or monufocture of ony goods or orticles

for sole;

(viii) The proposed new definition "business consumer" as provided in
the Bill was adequate and non-ambiguous save for replacement of
the word "includes" with the word "means" to limit the scope of
the definition. The revised definition would read:

"business consurrer" ,neons o business or economic entity thot
purchoses or offers to purchase goods or services othenrise thon for the
PurPose of resole or convertion os on inPut in monufocturing or
production of goods or orticres for sole;

54. Multichoice Kenya proposed reconsidering the introduction of a statutory
definition of "digital market" or, alternatively, refining the definition to clarify that
the identification of a digital market remains subject to established competition law
principles, including substitutability and competitive constraints. A fixed statutory
definition may pre-empt the market definition exercise ordinarily undertaken on a
case-by-case basis and create rigidity where online and offline channels form part of
the same competitive landscape. Allowing digital markets to be assessed using

established competition law principles would provide greater flexibility, preserve
analytical consistency and accommodate evolving market dynamics.

Comm ittee's Observation
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The Committee acknowledged the proposal by Multichoice Kenya but
was of the view that the definition was necessary in consideration of the
proposed new definition of "digital activity" and the logical consequence
of development of rules to provide for the substantive and procedura!
aspects on the regulation of digital activities within the competition
regime. This would provide clarity and help achieve the purposes of the
competition regime in Kenya.

55. Google submitted that the definition is ambiguous, open-ended and may blur the
distinction between a business consumer and an end consumer. The stakeholder
recommended that the definition be amended to read:
"Business consumer" meons o person, other thon o noturol person octing in o personol

copocity, thot purchoses or oflers to purchose goods or services Br use in the course of
corrying on o business, but not for the purpose ofreso/e, or for the purpose ofusing those
goods or seryices os on input in the monufocturing or production of goods or orticles for
sole.

Comm ittee's Observation
The Committee acknowledged Google's proposal and made the
following observations-

(i) Clause 2 proposes to introduce a new definition of "business
consumer" which has been used in section 57 of the Competition
Act, Cap. 504, which provision provides for unconscionable
conduct in business transactions;

(ii) lt was therefore important to define the term to provide clarity on
its meaning;

(iii) The Principa! Act provides for the definition of "consumer" in the
following terms-

"consttmei' includes ony Person who purchoses or offers to purchose
goods or services otherwise thon for the purpose of resole, but does not
include o person who purchoses ony goods or services for the Purqose
of usingthem in the production or monufocture of any goods or ofticles
for sale;

(iv) The proposed new definition "business consumer" as provided in
the Bill was adequate and non-ambiguous save for replacement of
the word "includes" with the word "means" to limit the scope of
the definition. The revised definition would read:
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"business consurner" ,neons o business or economic entity that
purchoses or offers to purchose goods or services otherwise than for the
PurPose of resole or conyeruion os an inPut in monufocturing or
production of goods or orticles for sole;

56. Google further submitted that the definition is too broad and may extend
regulation beyond services covered under the principal Act. The stakeholder
recommended replacing the term "digital activity" with "digital service" and defining
it as follows:
"A digitol service is o seryice offered through o digitol plotform thot enobles direa
interoction between buyers ond sellers o[goods ond services." The stokeholder further
recommended the inclusion of guidonce notes for technicol terms.

Committee's Observation
The Committee acknowledged Google's proposal and made the
following observations-

(i) Digital activity refers to the conduct, operations, or business
practices carried out in a digital environment. lt usually
describes behaviour that may afrect competition. This may
include data collection, algorithmic ranking, targeted
advertising, self-preferencing, interoperability decisions, and
data sharing;

(ii) The definition of "digita! activity" is borrowed from the United
Kingdom's Digital Markets, Competition and Consumers Act,
2024, in which section 3 defines "digital activities" as "the
provision of a service by means of the internet", among other
things;

(iii) Digital service refers to the digital product, platform, or
functionality that is offered to users or businesses. lt focuses on
what a firm provides and usually describes the market or
platform where competition occurs. This may include search
engines, social networking services, app stores, online
marketplaces, cloud computing, operating systems, messaging
services, and digital advertising services;

(iv) lt is envisaged that to operationalize the provisions, pursuant to
section 93 of the Competition Act, Cap. 504, the Cabinet
Secretary, in consultation with the Competition Authority, will
make rules in consultation with the stakeholders. The
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Committee was therefore of the view that the definition was
adequate;

(") !t wit! be imperative that the Rules be developed in d

consultative manner, taking into consideration the views of the
stakeholders in this report and when the Rules are developed,
and subjecting them to the National Assembly's processes in

the scrutiny of delegated legislation.

57. Google submitted that strategic market position duplicates the existing concepts
of dominance and market power and lacks a clear designation process and

procedural safeguards. The stakeholder recommended that the Strategic Market
Position provisions be deleted in their entirety. Where the provisions are retained,
the stakeholder recommended the introduction of a formal assessment process,

clarification of the regulatory consequences, addition of a strategic significance

requirement and introduction of an entrenchment or forward-looking test, such as

durability of the position over five years.

Comm ittee's Observation
The Committee acknowledged Google's proposa! and made the
following observations:

(i) Strategic market position (SMP) as a concept in the Bill is
different from "a dominant position" in the sense that
dominance is not a relevant consideration when considering
strategic market position;

(ii) The purpose of strategic market position is to address firms
that are not dominant but are still in a position to abuse their
strategic position.

(iai) The prohibition of abuse of strategic market position is

consistent with Regulation 38 of the COMESA Competition and

Consumer Protection Regulations 2025 and Article I I of the
Protocol to the Agreement Establishing the African
Continental Free Trade Area on Competition Policy;

(iv) lt will be important that, if the Bill is passed, rules and guidelines
will be developed in consultation with the stakeholders which
will incorporate the proposals by stakeholders and clarify the
concept in greater detail;
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(v) The Bill has not provided for the prohibition of abuse of
strategic market position, hence there is need to amend the Bill
to provide for this;

("i) The Bill should be amended to introduce the prohibition
immediately after section 244 as follows-

Abuse of
market position

strategic 24B.. Any undertaking or a group of
undertakings designated to have Strategic
Market Position shall be prohibited from
engaging in any of the following conduct,
but not limited to-

(a)imposing price or service parity
clauses on business users;

(b)imposing anti-steering provisions, or
otherwise preventing business users
from engaging consumers directly
outside of a core platform;

(c) using business user data to compete
against the business user;

(d) self-preferencing of services or
products offered by the gatekeeper
on a core platform;

(e) differentiation in fees or treatment
against small and medium
enterprises;

(Q placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(g) failing to identify paid ranking as
advertising in search results and to
allow paid results to exceed organic
results on the first results page;

(h) combining personal data sourced
from different services ofrered by
the gatekeeper; or

(i) requiring the pre-installation of
gatekeeper applications or services
on devices.
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(vi:) To address the stakeholder's concerns, there was need to
amend the Bil! to provide for two additional sections on criteria
for designation of an undertaking as having strategic market
position and prohibited practices by undertakings with strategic
market position.

58. Dr Vellah Kedogo proposed amending the clause on the definition of "digital
service" because, under the UK 2024 Digital Markets Competition and Consumer
Act (DMCCA), a digital service is provided via the internet, even when it is provided
through a combination of the internet and an electronic communications service.
This aspect is missing from the Bill, raising the question of whether digital services
offered through an electronic communications service constitute a digital activity.

59. The stakeholder submitted that what constitutes 'digital activities' under the Kenyan
Competition Bill is likely to cause confusion and legal uncertainty among the
business community. lf Kenya chooses to adopt an exhaustive listing of digital
activities, it should also decide whether the definition of each digital activity is

embedded in the Competition Act, Cap. 504 or in implementing legislation. While
international practices should be considered when drafting new legislation, caution
should be taken to avoid copying and pasting provisions without adequate
consideratio n.

Comm ittee's Observation
The Committee acknowledged Dr. Vellah Kedogo's proposal and made
the following observations-

(i) Digita! activity refers to the conduct, operations, or business
practices carried out in a digital environment. !t usually
describes behaviour that may affect competition. This may
include data collection, algorithmic ranking, targeted
advertising, self-preferencing, interoperability decisions, and
data sharing;

(ii) The definition of "digital actiyity" is borrowed from the United
Kingdom's Digital Markets, Competition and Consumers Act
2024, in which section 3 defines "digital activities" as "the
provision of a service by means of the internet", among other
things;

(iii) Digital service refers to the digita! product, platform, or
functionality that is ofrered to users or businesses. It focuses on
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what a firm provides and usually describes the market or
platform where competition occurs. This may include search
engines, social networking services, app stores, online
marketplaces, cloud computing, operating systems, messaging
services, and digital advertising services;

(i") lt is envisaged that to operationalize the provisions, pursuant to
section 93 of the Competition Act, Cap. 504, the Cabinet
Secretary, in consultation with the Competition Authority, will
make rules in consultation with the stakeholders. The
Committee was therefore of the view that the definition was
adequate;

(") It will be imperative that the Rules be developed in a

consultative manner, taking into consideration the views of the
stakeholders in this report and when the Rules are developed,
and subjecting them to the Nationa! Assembly's processes in
the scrutiny of delegated legislation.

60. Dr. Vellah Kedogo proposed amending the clause on the definition of
"intermediate a transaction" because the question that follows is whether this
Section will apply only to undertakings that provide intermediation between buyers
and sellers in the digital market. lt also raises a question whether this will be the
definition applied to online intermediation services.

Committee's Observation
The Committee acknowledged Dr. Vellah Kedogo's proposal and was of
the view that the definition was important since it was central in the
regulation of digital activities and that it was adequate. Further, it is
envisaged that to operationalize the provisions, pursuant to section 93 of
the Competition Act, Cap. 504, the Cabinet Secretary, in consultation
with the Competition Authority, will make rules in consultation with the
stakeholders. lt will be imperative that the Rules be developed in a
consultative manner, taking into consideration the views of the
stakeholders in this report and when the Rules are developed, and
subjecting them to the National Assembly's processes in the scrutiny of
delegated legislation.

61. Bowmans, proposed amending Clause 2 on the definition of "business consumer"
to read as follows:

"Business consumer rneons o person, other thon o noturol person octing in o personol

copocity, thot purchoses or offers to purchose goods or services for use in the course
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of corrying on o business, but not for the purpose ofresole, or for the purpose of using

those goods or services os on input in the monufocturing or produaion of goods or
orticles for sole"

62.According to the stakeholder, the revised definition will remove the identified
ambiguity and take proper account of the broadened definition of "person" under
Article 260 of the Constitution. lt positively identifies the "business consumer" as a

person that acquires goods or services for use in the course of carrying on a

business, which distinguishes it from an ordinary end consumer (who may be a
natural person acting in a personal capacity).

Comm ittee's Observation
The Committee acknowledged Bowman's proposal and made the
following observations-

(i) Clause 2 proposes to introduce a new definition of "business
consumer" which has been used in section 57 of the Competition
Act, Cap. 504, which provision provides for unconscionable
conduct in business transactions;

(ii) lt was therefore important to define the term to provide clarity on
its meaning;

(iii) The Principal Act provides for the definition of "consumer" in the
following terms-

"consumei' includes ony Person who purchoses or offers to purchose
goods or selices otherwise thon for the purpose of resale, but does not
include o person who purchoses ony goods or services for the PurPose
of using them in the production or monufocture of ony goods or orticles
for sale;

(iv) The proposed new definition "business consumer" as provided in
the Bill was adequate and non-ambiguous save for the replacement
of the word "includes" with the word "means" to limit the scope
of the definition. The revised definition would read:

"business consumer" rneons o business or economic entity thot
purchoses or offers to purchose goods or services otherwise thon for the
PurPose of resole or conversion os on input in monufocturing or
production of goods or articles for sole;
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63. Bowmans proposed amending Clause on the term "activity" to be replaced with
"service" and adopt the definition below.

"A digitol seryice is o seryice offered through o digitol plotform thot enobles direa
interoction between buyers ond se/lers ofgoods ond seryices."

64. According to the stakeholder, with digital activities, the CAK risks expanding the
scope outside the meaning of a service as defined in section 2 of the Principal Act.
The proposed definition is consistent with the definition from the Kenya Revenue
Authority.

Comm ittee's Observation
The Committee acknowledged Bowman's proposal and made the
following observations-

(i) Digital activity refers to the conduct, operations, or business
practices carried out in a digital environment. lt usually
describes behaviour that may affect competition. This may
include data co!lection, algorithmic ranking, targeted
advertising, self-preferencing, interoperability decisions, and
data sharing;

(ii) The definition of "digital activity" is borrowed from the United
Kingdom's Digital Markets, Competition and Consumers Act
2024, ln which section 3 defines "digital activities" as "the
provision of a service by means of the internet", among other
things;

(iii) Digita! service refers to the digital product, platform, or
functionality that is ofrered to users or businesses. lt focuses on
what a firm provides and usually describes the market or
platform where competition occurs. This may include search
engines, socia! networking services, app stores, online
marketplaces, cloud computing, operating systems, messaging
services, and digital advertising services;

(i") The definition of "service" in section 2 of the principa! Act
should be looked at independently from the proposed definition
"digital activity" which uses the word "seryice" and in any case,

the inclusive word "includes" is expansive;
(") lt is envisaged that to operationalize the provisions, pursuant to

section 93 of the Competition Act, Cap. 504, the Cabinet
Secretary, in consultation with the Competition Authority, will
make rules in consultation with the stakeholders. The
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Committee was therefore of the view that the definition was
adequate;

("i) lt will be imperative that the Rules be developed in a

consultative manner, taking into consideration the views of the
stakeholders in this report and when the Rules are developed,
and subjecting them to the National Assembly's processes in
the scrutiny of delegated legislation.

65. KBL proposed amending the definition of "undertaking" to read as follows;

""undertoking" rneons ony business intended to be corried on, or corried on for goin or
reword by o person, o portnership or o trust in the produaion, supply or distribution of
goods or the provision of ony servicg ond includes o trode ossociotion or o sole
proprietor."

Comm ittee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed definition of "undertaking" in the Bill was adequate to
achieve the Bill's purposes.

66. KBL proposed amending the definition of "digital activity" to read as follows;

""Digitol octivity" rneons the provision of goods, services or digitol content through the
internet or other electronic networkg whether for considerotion or otheruise, including,
but not limited to, online intermediotion serviceg seorch servicet socio/ networking
services, cloud computing services, operoting systems, online odvertising services ond
other digitol plotform seryices."

Committee's Observation

The Committee acknowledged KBL's proposal and made the following
observations-

(i) Digital activity refers to the conduct, operations, or business
practices carried out in a digital environment. lt usually describes
behaviour that may affect competition. This may include data
collection, algorithmic ranking, targeted advertising, self-
preferencing, interoperability decisions, and data sharing;

(ii) The definition of "digita! actiyity" is borrowed from the United
Kingdom's Digital Markets, Competition and Consumers Act
2024 in which section 3 defines "digital activities" as "the
provision of a service by means of the internet", among other
things;

Report of the Deparfmental Committee on Finance and National Planning on its Consideration of
The Competition (Amendment) Bill (National Assembly Bill No. 4 of 2026) E



(iii) Digital service refers to the digital product, platform, or
functionality that is offered to users or businesses. lt focuses on
what a firm provides and usually describes the market or platform
where competition occurs. This may include search engines, social
networking services, app stores, online marketplaces, cloud
computing, operating systems, messaging services, and digital
advertising services;

(iv) lt is envisaged that to operationalize the provisions, pursuant to
section 93 of the Competition Act, Cap. 504, the Cabinet
Secretary, in consultation with the Competition Authority, will
make rules in consultation with the stakeholders. The Committee
was therefore of the view that the definition was adequate;

(") lt will be imperative that the Rules be developed in a consultative
manner, taking into consideration the views of the stakeholders in
this report and when the Rules are developed, and subjecting
them to the Nationa! Assembly's processes in the scrutiny of
delegated legislation.

67. KBL proposed amending the definition of "digital market" to read as follows;

""Digitol morket" meons o morket in which goods or services ore offered, supplied,

purchosed or exchonged primorily through digitol plotforms, online interfoces or other

electronic meons, where businesses ond consu mers, or busjnesses ond other businesses,

interoct to focilitote com m erciol tronsoctions."

Committee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed definition in the Bill was adequate.

68. KBL proposed amending the definition of "counterparty" to read as follows;

""counterpony" meons, for the purposes of Port lllA, the other porty involved in o
tronsoction or ogreement, being o person or undertoking whose onnuol turnover does

not exceed the threshold prescribed by the Cobinet Secretory, or who is otherwise

shown to be economicolly dependent on the relotionship in occordonce with prescribed

reguloilons."

Committee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed definition in the Billwas adequate.
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69. KBL proposed amending the definition of "intermediate transaction" to provide
that intermediation is measured by reference to objective metrics, including the
gross value, volume or number of transactions facilitated, as may be prescribed.

Committee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed definition in the Billwas adequate.

70. KBL proposed amending the definition of "product information standard" by either
linking the definition to the operative provision in which is intended to apply or
defer its introduction until such a provision is identified.

Committee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed definition in the Bill was adequate.

71. KBL proposed amending the provision to require that a finding of strategic market
position be supported by positive findings on at least three of the assessment factors
set out under subsection (5).

Comm ittee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the provision in the Billwas adequate.

72. KBL proposed amending subsection (5) by insefting the words "the following
factors, considered cumulatively," immediately before paragraph (a).

Comm ittee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed definition in the Bill was adequate.

Clause 3
73. The Competition Authority of Kenya (CA) supported the proposal as it

broadens the Authority's mandate to effectively address anti-competitive conduct
in the digital economy. The stakeholder submitted that the current Act does not
expressly provide for the regulation of competition in digital markets and virtual
marketplaces.
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74.ALN proposed amending the proposed Section 4(4) to include a clarifying
provision, whether in the Section itself or through the guidelines to be published by
the Authority, that sets out how "strotegic morket position" is to be distinguished
from "dominonce" under Section 4(3) and "morket powef'as defined in Section
2 of the Principal Act.

75. ALN Kenya submitted that the definition of "strategic market position" as currently
drafted describes the ability to influence price, quality output or innovation
independently of competitive constraints. Further, the principal Act already contains
'dominance' and 'market power' concepts which the Bill doesn't differentiate from
'strategic market position' clearly. According to the stakeholder, the enforcement
of the provisions of the Act by the Authority will be difficult as a respondent will be
entitled to ask which concept the Authority is relying on and why.

Committee's Observation
The Committee acknowledged ALN's proposa! and made the following
observations:

(i) Strategic market position (SMP) as a concept in the Bill is
different from "a dominant position" in the sense that
dominance is not a relevant consideration when considering
strategic market position;

(ii) The purpose of strategic market position is to address firms
that are not dominant but are still in position to abuse their
strategic position.

(iii) The prohibition of abuse of strategic market position is

consistent with Regulation 38 of the COMESA Competition and
Consumer Protection Regulations 2025 and Article I I of the
Protocol to the Agreement Establishing the African
Continental Free Trade Area on Competition Policy;

(iv) lt will be important that, if the Bill is passed, rules and guidelines
will be developed in consultation with the stakeholders which
will incorporate the proposals by stakeholders and clarify the
concept in greater detail;

(v) The Bill has not provided for the prohibition of abuse strategic
market position, hence there is need to amend the Bi!! to
provide for this;

("i) The Bill should be amended to introduce the prohibition
immediately after section 24Aas follows-
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Abuse of
market position

strategic 24B. Any undertaking or a group of
undertakings designated to have Strategic
Market Position shall be prohibited from
engaging in any of the following conduct,
but not limited to-

(j) imposing price or service parity
clauses on business users;

(k)imposing anti-steering provisions, or
otherwise preventing business users
from engaging consumers directly
outside of a core platform;

(l) using business user data to compete
against the business user;

(m) self-preferencing of services
or products offered by the
gatekeeper on a core platform;

(n) differentiation in fees or treatment
against small and medium
enterprises;

(o)placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(p) failing to identify paid ranking as
advertising in search results and to
allow paid results to exceed organic
results on the first results page;

(q) combining personal data sourced
from different services offered by
the gatekeeper; or

(r) requiring the pre-installation of
gatekeeper applications or services
on devices.

(vii) To address the stakeholder's concerns, there was need to
amend the Bill to provide for two additional sections on criteria
for designation of an undertaking as having strategic market
position and prohibited practices by undertakings with strategic
market position.
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76.PwC proposed amending clause 3 to also insert the words "intermediates a

transaction" into section 4(3) of the Act, so that the definition of "dominant position
in a market" matches the proposed amended definition of "dominant undertaking"
under section 23(l)(a). PwC submitted that both provisions serve the same
purpose, which is identifying when an entity holds a dominant position in a market.
lf only one is updated to cover digital intermediaries, it creates a gap where digital
platforms may fall within one definition but not the other, leading to inconsistent
enforcement.

Comm ittee's Observation
The Committee agreed with PwC's proposal since it aligns the
amendment in clause 6 of the Bill with section a(3) of the principal Act,
which are interrelated.

77. KAM proposed amending the section to differentiate between dominance/market
power and the concept of SMP particularly in the context of digital markets. The
stakeholder submitted that the definition of SMP be revised as follows:
"o person involved in digitol octivit es hos o strotegic morket positron in o digitol morket if
the person influences morket prices, quolity, seryicg output or innovotion to on opprecioble
extent independent of competitors, suppliers, users or consumers."

78. Further, the stakeholder proposed the inclusion of provisions to:
i) empower the Authority to designate persons with SMP in relation to specific

digital activities;
ii) require the Authority to issue binding guidelines setting out the criteria and

process for designation, including:
a) evidence of substantial and entrenched market power based on a

forward-looking assessment;
b) strategic significance of the undertaking (including size, gateway role,

and ability to influence market dynamics); and
c) applicable turnoverthresholds;
d) require consultation with affected parties and publication of provisional

findings prior to designation;
e) mandate the development of a binding code of practice to regulate the

conduct of entities with SMP:

0 provide that enforcement and investigations be guided by such code of
Practice; and

g) provide for appropriate penalties and application of interim relief
provisions.

79. According to the stakeholder, the proposed definition of SMP substantially overlaps
with the existing concept of market power under the Competition Act, making it
difficult to distinguish SMP from dominance or market power. Further, the
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proposals seek to address the precision, predictability, and proportionality of the
SMP framework.

Committee's Observation
The Committee acknowledged KAM's proposal and made the following
observations:

(i)

(ii)

(iii)

(iv)

(v)

("i)

(vii)

It agreed with KAM to amend clause 3 of the Bil! in the
proposed new subsection (4) to clarify that the provision
applies to a "digital market" and not "market" as provided
in the Bill;
Strategic market position (SMP) as a concept in the Bil! is
difrerent from "a dominant position" in the sense that
dominance is not a relevant consideration when considering
strategic market position; further, it is difrerent from
t'market power";
The purpose of strategic market position is to address firms
that are not dominant but are still in position to abuse their
strategic position.
The prohibition of abuse of strategic market position is
consistent with Regulation 38 of the COMESA Competition
and Consumer Protection Regulations 2025 and Article I I of
the Protocol to the Agreement Establishing the African
Continenta! Free Trade Area on Competition Policy;
It will be important that, if the Bill is passed, rules and
guidelines will be developed in consultation with the
stakeholders which wi!! incorporate the proposals by
stakeholders and clarily the concept in greater detail;
The Bi!! has not provided for the prohibition of abuse of
strategic market position, hence there is need to amend the
Bill to provide for this;
The Bill should be amended to introduce the prohibition
immediately after section 24A as follows-

Abuse of
market position.

strategic 24B. Any undertaking or d group of
undertakings designated to have Strategic
Market Position shall be prohibited from
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engaging in any of the following conduct,
but not limited to-

(s) imposing price or service parity
clauses on business users;

(t) imposing anti-steering provisions, or
otherwise preventing business users
from engaging consumers directly
outside of a core platform;

(u)using business user data to compete
against the business user;

(v) self-preferencing of services or
products offered by the gatekeeper
on a core platform;

(w) difrerentiation in fees or
treatment against sma!! and
medium enterprises;

(x)placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(y) failing to identify paid ranking as
advertising in search results and to
allow paid results to exceed organic
results on the first results page;

(z) combining personal data sourced
from different services offered by
the gatekeeper; or

(aa) requiring the pre-installation
of gatekeeper applications or
services on devices.

(viii) To address the stakeholder's concerns, there was need to
amend the Bill to provide for two additiona! sections on
criteria for designation of an undertaking as having strategic
market position and prohibited practices by undertakings
with strategic market position.

80. KPMG proposed amending the clause by introducing oblective criteria for
determining the existence of a superior bargaining position and requiring evidence
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of economic dependence, unfair conduct and demonstrable harm to competition,
market access or consumer welfare before regulatory intervention. They noted that
the bill broadens competition law intervention into ordinary commercial
relationships by removing the requirement to establish dominance or market power
and relies on subiective concepts such as "imbalance", "viable alternative" and
"satisfactory alternative", which may create regulatory uncertainty and blur the
distinction between legitimate commercial negotiations and abusive conduct.
lntroducing objective assessment criteria would protect weaker trading parties
while reducing the risk of regulatory overreach into ordinary commercial
arrangements and promoting consistency and predictability in the application of the
law.

Comm ittee's Observation
The Committee acknowledged KPMG's proposal and made the following
observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: (!) power dynamics between
trading parties where one is at a disadvantage; (2) the party at an

advantage is not necessarily "dominant"; (3) economic
dependence ofone party to the other and the lack ofalternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights
between the trading parties. As earlier observed, dominance is not
a relevant consideration when considering abuse of superior
bargaining position;

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as

a standalone prohibition, thus complementing traditiona! rules on
abuse of dominance;

(iv) The concept aligns Kenya's law with international trends, for
instance Japan and the EU on unfair trading practices rules;

(v) Due to overlap and similarity of provisions between abuse of buyer
power in clause 9 in the proposed new section 40A and the
proposed new section 408 on abuse of superior bargaining
position, the provisions on abuse of buyer power may be deleted
without loss of protective mechanisms imbedded in abuse of buyer

POWer PrOVrSrOn;
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(vi) To address stakeholder's concerns under clause 3 in the proposed
new subsection (5) where subjective terms such as "viable" and

"satisfactory" have been used, there is need to relook the provision
to make the provision obiective.

81. KBA proposed deletion of the proposed subsections to be replaced as follows: -

(4) A person sholl hove o strotegic morket position only where the Authority estoblishes

thot the person hos substontiol ond duroble morket influence in o properly defined
relevont morket.

(5) ln ossessing strotegic morket position in o digitol morket the Authority sholl

consider the relevont foctors cumulotively, including network effects, occess to doto,

switching costs, obility to multi-home, economies of scole, ovoilobility of substituteg
morket contestobility ond the importonce of ony intermediory service.

(6) A person sholl not be considered to hold o strotegic morket position solely becouse

its product or service is widely used, doto-enobled, offered through o digitol chonnel,

supported by network eFfects, or offered through o portnership or other commerciol

orrongement.

(7) ln ossessing morket power, the Authority sholl consider oll reosonobly avoiloble

alternotives, including reguloted ond unreguloted providers, domestic ond cross-border
providers, formol ond informol olternotives, substitute products or servrceq ond digital

or non-digitol chonnels ovoiloble to consumers or users.

(8) A finding of strotegic morket position sholl not" by itself, constitute o controvention

of this Aa. Uobility shall only orise where the person engoges in conduct thot moteriolly
restricts competition, morket occest innovotion, switching, multi-homing or consumer

choice.

(9) Conduct sholl not be considered obusive or onti-competitive where it is objectively
justified, proportionote ond reosonably necessory for legitimote commerciol, technicol,

security, dota-protection, consumer-protection, operotionol-resilience, credit-risk,
prudentiol, AMLI CFT, sonctions-complionce or regulotory purposes.

82. KBA observed that the current framework may inadvertently classify ordinary
digital financial products and innovative business models as anti-competitive merely
because they exhibit characteristics common in digital markets. lntroducing
objective thresholds and clearly linking strategic market position to conduct that
materially restricts competition, market access, innovation, switching, multi-ho
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or consumer choice would preserve the Authority's ability to intervene against
genuinely harmful conduct while reducing uncertainty for legitimate digital
innovation and financial sector partnerships.

Committee's Observation
The Committee acknowledged KBA's proposal and made the following
observations:

(i) The prohibition of abuse of strategic market position is consistent
with Regulation 38 of the COMESA Competition and Consumer
Protection Regulations 2025 and Article I ! of the Protocol to the
Agreement Establishing the African Continenta! Free Trade Area on
Competition Policy;

(ii) lt will be important that, if the Bil! is passed, rules and guidelines will
be developed in consultation with the stakeholders which will
incorporate the proposals by stakehotders and clarity the concept in
greater detail;

(iii) The Bill has not provided for the prohibition of abuse of strategic
market position, hence there is need to amend the Bill to provide for
this;

(iv) The B:ll should be amended to introduce the prohibition
immediately after section 24A as follows-

Abuse of
market position.

strategic 24B. Any undertaking or a group of
undertakings designated to have Strategic
Market Position shal! be prohibited from
engaging in any of the following conduct,
but not limited to-

(a)imposing price or service parity
clauses on business users;

(b)imposing anti-steering provisions, or
othenvise preventing business users
from engaging consumers directly
outside of a core platform;

(c)using business user data to compete
against the business user;

(d) self-preferencing of services or
products offered by the gatekeeper
on a core platform;
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(e) difrerentiation in fees or treatment
against small and medium
enterprises;

(Q placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(g) failing to identify paid ranking as
advertising in search results and to
allow paid results to exceed organic
results on the first results pagel

(h) combining personal data sourced
from difrerent services offered by
the gatekeeper; or

(i) requiring the pre-installation of
gatekeeper applications or services
on devices.

(v) To address the stakeholder's concerns, there was need to amend the
Bil! to provide for two additional sections on criteria for designation
of an undertaking as having strategic market position and prohibited
practices by undertakings with strategic market position;

(vi) The proposed new subsections (4) and (5) in clause 3 of the Bill are
not exhaustive since they clarify the meaning of the expression

"strategic market position" within section 4 of the principal Act
whereas new subsection (5) uses the words "in addition to other
relevant matters" to mean that other relevant factors will be
applicable.

83. LSK submitted that section 4(5) uses the term "strategic market" instead of the
defined term "strategic market position", thereby creating ambiguity. LSK stated
that the amendment would align the provision with the defined term and remove
ambiguity. They recommended the amendment of section 4(5) to read:

"...in ossessing or determining whether on undertoking hos o strotegic morket position

in o digitol morket...".

Committee's Observation
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The Committee agreed with LSK's proposal, as it brings clarity to the
provision.

84. Dr. Vellah Kedogo proposed amending the clause on the determination of
strategic market position because it is not clear how CAK will determine an

undertaking's strategic market position. The Bill only provides factors that CAK will
consider when assessing or determining whether an undertaking has a strategic
market position in a digital market, or whether a digital activity is undercaken in one
or multiple digital markets.

Committee's Observation
The Committee acknowledged Dr. Vellah Kedogo's proposal and made
the following observations-
(i) The provisions in clause 3 seek to amend section 4 of the principal

Act on interpretation of expressions;
(ii) lt will be important that, if the Bill is passed, rules and guidelines

will be developed in consultation with the stakeholders which will
incorporate the proposals by stakeholders and clarify the concept
in greater detai!;

(iii) The Bi!! has not provided for the prohibition of abuse of strategic
market position, hence there is need to amend the Bil! to provide
for this;

(av) The Bill should be amended to introduce the prohibition
immediately after section 24A as follows-

Abuse ol
market position

strateglc 24B. Any undertaking or a group of
undertakings designated to have Strategic
Market Position shall be prohibited from
engaging in any of the following conduct,
but not limited to-

(a)imposing price or service parity
clauses on business users;

(b)imposing anti-steering provisions, or
otherwise preventing business users
from engaging consumers directly
outside of a core platform;

(c)using business user data to compete
against the business user;

(d) self-preferencing of services or
products ofrered by the gatekeeper
on a core platform;
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(e) difrerentiation in fees or treatment
against small and medium
enterprises;

(Q placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(g) failing to identify paid ranking as
advertising in search results and to
allow paid results to exceed organic
results on the first results pagel

(h) combining personal data sourced
from difrerent services offered by
the gatekeeper; or

(i) requiring the pre-installation of
gatekeeper applications or services
on devices.

(v) To address the stakeholder's concerns, there was need to amend
the Bil! to provide for two additional sections on criteria for
designation of an undertaking as having strategic market position
and prohibited practices by undertakings with strategic market
position.

85. Dr. Vellah Kedogo further proposed amending the clause on the definition of a
superior bargaining position under the Competition Bill to be similar to abuse of
economic dependence under Article I I of the AfCFTA CP, raising questions on
how businesses will determine the best forum. She submitted that the Bill creates
confusion about when a person offering digital activities will be regulated under the
superior bargaining position, the dominant position, or the buyer power provisions.
It raises fundamental questions, such as whether CAK can investigate firms
operating in a digital market and offering digital activities under the abuse of
dominant position.

Committee's Observation
The Committee acknowledged Dr. Vellah Kedogo's proposal and made
the following observations-

(i) lt agreed with the stakeholder that the proposed new subsection (5)
in clause 3 needs to be amended to bring clarity to the definition
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(ii)Therefore, it agreed to borrowfrom the text in Article ll(l) of the
Protocolto the Agreement Establishing the African Continental Free
Trade Area on Competition Policy and to amend it as follows-

A person hos o superior borgaining position in o morket if the person
creotes o significont imbolance in the rights ond obligations reloting to
its cornmerciol relotions with o counterPoray ond the counterpany is

dependent on the penson in such o woy thot sufficient ond reosonable
possibilities for switching to third Porties do not exist

(ii:) As drafted, there is no confusion in the provisions since the word
"market" is defined in the principal Act whereas the proposed new
definition "digital market" in clause 2 of the Bill bring out the clarity.
Where the substantive provisions in the Bill adopt the word "digita!
market", the intention has therefore been made clear;

(iv) lt will be important that, if the Bill is passed, rules and guidelines
will be developed in consultation with the stakeholders which will
incorporate the proposals by stakeholders and clarify the concept in
greater detai!;

(v)The Bil! has not provided for the prohibition of abuse strategic
market position, hence there is need to amend the Bill to provide for
this;

(ri) The Bill should be amended to introduce the prohibition
immediately after section 24A as follows-

Abuse of
market position.

rtrategic 24B. Any undertaking or a group of
undertakings designated to have Strategic
Market Position shall be prohibited from
engaging in any of the following conduct,
but not limited to-

(i) imposing price or service parity
clauses on business users;

(ii)imposing anti-steering provisions, or
otherwise preventing business users
from engaging consumers directly
outside of a core platform;

(iii) using business user data to
compete against the business user;
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(iv) self-preferencing of services
or products ofrered by the
gatekeeper on a core platform;

(v) difrerentiation in fees or treatment
against small and medium
enterprises;

(vi) placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(vii) failing to identify paid ranking
as advertising in search results and
to a!!ow paid results to exceed
organic results on the first results
Page;

(viii) combining personal data
sourced from different services
offered by the gatekeeper; or

(ir) requiring the pre-installation
of gatekeeper applications or
services on devices.

(vii) There was need to amend the Bill to provide for two additional
sections on criteria for designation of an undertaking as having
strategic market position and prohibited practices by undertakings
with strategic market position.

New Provisions
Ex-ante Digital Market Competition Regulations (DMCRs)

86. Dr. Vellah Kedogo submitted that Parliament must consider the extent to which
EU Digital Markets Act (DMA) and UK DMCCA provisions are incorporated into
the Bill, and how it aligns with the AfCFTA Competition Protocol and the COMESA
Competition and Consumer Protection Regulations, of which Kenya is a Member
State and has an obligation to harmonize its competition legislation with the AfCFTA
and COMESA competition regimes.

Committee's Observation
The Committee agreed with Dr. Vellah Kedogo's proposal but noted
that this should be adequately addressed during the development of rules
and guidelines on regulation of digital markets, ensuring that
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stakeholders' concerns
participation and robust
transmitted to it.

are addressed through extensive public
National Assembly's scrutiny of the rules

87.Dr. Vellah Kedogo submitted that other countries, such as Germany, have
included provisions in their competition legislation to empower competition
agencies to investigate digital markets. Kenya is seeking to follow this approach.
However, due to the complexities of regulating digital markets, to ensure legal

certainty and business predictability, the provisions on digital markets must be clear
and should align with the entire competition legislation to avoid confusion.

Comm ittee's Observation
The Committee acknowledged Dr. Vellah Kedogo's proposal but noted
that this should be adequately addressed during the development of rules
and guidelines on regulation of digital markets, ensuring that
stakeholders' concerns are addressed through extensive public
participation and robust National Assembly's scrutiny of the rules
transmitted to it.

Clause 3
88. Bowmans proposed amending the wording for section 3(4) to read as follows:

"An undertoking involved in o digitol octivity hos o strotegic morket position in o digitol
morket in respect of thot digitol odvity where the Authority considers thot -(o) the undertoking hos substontol ond entrenched morket power in respect ofthe

digitol octivity; ond
(b) the undertoking holds o positron of strotegic signiftconce in respect of the digitol
octivity."

89. The stakeholder submitted that the revised wording is for a clear differentiation to
be made between dominance/market power and the concept of Strategic Market
Position.

Committee's Observation
The Committee acknowledged Bowmans' proposal and recommended
that clause 3 of the Bill be amended in the proposed new subsection (4)
by clarifying that "A person has a strategic market position in a digital
market..." since the provision doesn't clarify this. The Committee
further observed that the provision was adequate.
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90. Bowmans, proposed amending the definition of "superior bargaining position" in
proposed section 4(6) to incorporate objective and measurable criteria. ln
pafticular, the definition should require an assessment of factors such as:

(i) the degree of the counterpafty's economic dependence on the
undertaking in question (including the proportion of revenue derived
from that relationship);

(ii) the availability of genuinely comparable alternative trading partners within
a reasonable timeframe;

(iii) the switching costs that would be incurred in transitioning to an

alternative counterpafty; and
(iv) the relative size and economic strength of the parties.

91. The stakeholder further submitted that there is a need to introduce a requirement
that the Authority publish detailed regulations or guidelines, developed in
consultation with stakeholders, setting out the methodology and factors it will apply
in assessing whether an undertaking holds a superior bargaining position, prior to
the enforcement of these provisions.

Committee's Observation
The Committee acknowledged Bowmans' proposal and made the
following observations-

(i) There was a need to amend the proposed new subsection (6) in
clause 3 to bring clarity to the definition of superior bargaining
position as follows-

A percon hos o superior borgaining position in o morket if the Perton
creotes o significont imbolance in the rights ond obligotions reloting to its
commerciol relotions with o counterpofty and the counterPoray is

dependent on the Pe6on in such o woy thot sufficient and reasonoble
possibilities for switching to third Parties do not exist

(ii) Due to overlap between the proposed new section 40A in clause 9 on
abuse of buyer power and the proposed new section 40B on abuse of
superior bargaining position, there was need to delete the abuse of
power provision;

(iii) Article 37(4) of the COMESA Competition and Consumer
Protection Regulations, 2025 provides as follows-

() The determinotion of economic dependence moy be bosed on.'
(o) the morket shore of the undertoking in the Common Morket;
(b) the relotive strength of the undenoking;
(c) the existence or lockthereof of olternotive solutions,'
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(d) the foctorc thot led to the situotion of dependence; or
(e) ony other relevont factorc os the circumstances dictote.

(iv) The new section 408(4) in clause 9 of the Bill mirrors Article 37(a) of
the COMESA Competition and Consumer Protection Regulations,
2025, thus the stakeholder's proposals are catered for;

(v) Section 93 of the Competition Act, Cap. 504, provides for the making
of Rules to implement the provisions in the Act and it is envisaged
that the Cabinet Secretary, in consultation with the Competition
Authority, will make rules providing for this in consultation with the
stakeholders;

(vi) Further, section 9(lX0 of the Competition Act, Cap.504, provides
for one of the functions of the Competition Authority on making
guidelines as fo!!ows-

(f) moke ovoiloble to consumerc informotion ond guidelines relotingto
the obligotions of persons under the Act and the rights ond remedies
avoilable to consumerc under the Act;

Clause 3 (4)
92. The OAG submitted that there is a need to define what amounts an appreciable

extent and how it is measured.

Comm ittee's Observation
The Committee acknowledged the proposal by the Ofrice of Auditor
General but was of the view that the proposed new subsection (5) in
clause 3 of the Bill cures the concerns by the OAG.

93. AMCHAM observed that the proposed definition of Strategic Market Position
(SMP) substantially overlaps with the existing concept of market power or
dominance under the principal Act without introducing a clear distinction between
the two. The stakeholder further noted that the Bill does not clearly afticulate the
regulatory purpose, designation process or consequences of an SMP finding, which
may create uncertainq/ in its application.

94. The stakeholder proposed deleting the SMP provisions or in the alternative, amend
to distinguish SMP from dominance, establish a formal designation process with
procedural safeguards, define the regulatory consequences of an SMP finding,
introduce a forward-looking assessment of market power, and provide an express
right of appeal against SMP designations and related enforcement measures. ln
addition, they recommended that the Bill should introduce an express right of
appeal or review for designated parties in respect of SMP designations and any
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associated obligations or enforcement measures, to ensure procedural fairness and

accountability.

Committee's Observation
The Committee acknowledged AMCHAM's proposal and made the
following observations:

(i) Strategic market position (SMP) :rs a concept in the Bill is

difrerent from "a dominant position" in the sense that
dominance is not a relevant consideration when considering
strategic market position;

(ii) The purpose of strategic market position is to address firms
that are not dominant but are still in position to abuse their
strategic position.

(iii) The prohibition of abuse of strategic market position is

consistent with Regulation 38 of the COMESA Competition and
Consumer Protection Regulations 2025 and Article I I of the
Protocol to the Agreement Establishing the African
Continenta! Free Trade Area on Competition Policy;

(iv) !t will be important that, if the Bill is passed, rules and guidelines
be developed in consultation with the stakeholders which will
incorporate the proposals by stakeholders and clarify the
concept in greater detail;

(") The Bill has not provided for the prohibition of abuse of
strategic market position, hence there is need to amend the Bill
to provide for this;

(vi) The Bill should be amended to introduce the prohibition
immediately after section 24A as follows-
Abuse of
market position.

strategic 24B.. Any undertaking or a group of
undertakings designated to have Strategic
Market Position shall be prohibited from
engaging in any of the following conduct,
but not limited to-

(i) imposing price or service parity
clauses on business users;

(ii)imposing anti-steering provisions, or
otherwise preventing business users
from engaging consumers directly
outside of a core platform;
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(iii) using business user data to
compete against the business user;

(i") self-preferencing of services
or products offered by the
gatekeeper on a core platform;

(v) differentiation in fees or treatment
against small and medium
enterprises;

(vi) placing restrictions on the
portability of data or other actions
that inhibit switching platforms for
business and end-users;

(vii) failing to identify paid ranking
as advertising in search results and
to allow paid results to exceed
organic results on the first results
PaSe;

(viii) combining personal data
sourced from different services
ofrered by the gatekeeper; or

(ir) requiring the pre-installation
of gatekeeper applications or
services on devices.

(vii) To address the stakeholder's concerns, there was need to
amend the Bi!! to provide for two additional sections on criteria
for designation of an undertaking as having strategic market
position and prohibited practices by undertakings with strategic
market position.

95. Multichoice Kenya proposed deleting the concept of "strategic market position"
and instead amend Section 2 and 4 (3) in the Principal Act to include a definition
along the following lines:
"dominonce" or "dominont position" meons o positron of economic strength enjoyed by o

ftrm, undertoking or person, which enobles it to prevent restrict or distort effeaive
competition in the relevont morket ond to behove to on opprecioble extent independently
of its competitors, customers, suppriers or consurners.

A person sholl be presumed to hold o dominont positlon where thot person -
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(o) produces, supplies, distributes or other,vise controls not less thon one-holf
of the totol goods of ony description thot ore produced, supplied or
distributed in Kenyo or ony substontiol port thereof;, or

(b) provides or other',,vise contro/s not less thon one-holf of the services thot
ore rendered in Kenyo or ony substontiol port thereof.

Such presumption moy be rebutted by evidence demonstroting thot the person does noq

in foct" possess the obility to oct independently of competitiye constroints or to moteriolly
influence m orket conditions.

96. Multichoice Kenya submitted that the proposed concept substantially replicates
the established concept of dominance while introducing an additional category that
may create legal uncertainty and overlap with existing competition law principles.
The concept of strategic market position is inherently static and may not adequately
accommodate the evolving nature of digital markets. Relying on the well-established
concept of dominance would promote legal certainty, align the Bill with international
competition law principles and provide a coherent framework for assessing market

Power.

Comm ittee's Observation
The Committee acknowledged the proposal by Multichoice Kenya and
made the following observations:

(i) Strategic market position (SMP) as a concept in the Bil! is

different from "a dominant position" in the sense that
dominance is not a relevant consideration when considering
strategic market position;

(ii) The purpose of strategic market position is to address firms
that are not dominant but are still in a position to abuse their
strategic position;

(iii) The prohibition of abuse of strategic market position is

consistent with Regulation 38 of the COMESA Competition and
Consumer Protection Regulations 2025 and Article I I of the
Protocol to the Agreement Establishing the African
Continental Free Trade Area on Competition Policy.

9T.Additionally, Multichoice Kenya proposed amending the definition of "superior
bargaining position" to:
"A ftrm hos o superior borgoining position where, in the context of o commerciol
relotionship, it possesses o degree of leveroge oyer o counterpor-ty thot results in moteriol
dependenq, such thot the counterpony locks o commerciolly feosible olternative troding
poftners, hoving regord to the structure of the morket ond the ovoilobility of substitutes"
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98. They highlighted that the current formulation may equate ordinary commercial
asymmetry with abusive conduct, introduce subjective standards and create a

presumption of fault against larger market participants. A definition based on
genuine economic dependency and bargaining leverage would better distinguish
exploitative conduct from legitimate commercial negotiations while promoting
certainty and proportionality in the application of the provision.

Committee's Observation
The Committee acknowledged the proposal by Multichoice Kenya and
made the following observations:

(i) lt agreed with the stakeholder on the need to amend clause 3 in
the proposed new subsection (5) to make the provision objective;

(ii)Therefore, the Committee recommends an amendment to
subsection (5) is as follows-

A percon hos o superior borgoining position in o market if the percon
creotes o significant imbolonce in the rights and obligotions relating to
its commerciol relotions with a counterporty ond the counterporty is

dependent on the Person in such o woy thot sufficient ond reosonoble
possibilities for switching to third Porties do not exist.

99. Kinyeru Mwago observed that this provision is directly applicable to ride-hailing
platforms. He noted that as a driver, he cannot realistically multi-home due to
platform-specific rating systems, in-app incentive lock-in, and algorithmic
deprioritisation of drivers using competing apps. He proposed amending the Bill to
explicitly cite ride-hailing platform-driver relationships as an illustrative application
of s.a(a)-(S), to remove any ambiguity as to CAK's jurisdiction over this sector.

Comm ittee's Observation
The Committee acknowledged Kinyeru Mwago's proposal but was of the
view that the provisions in the Bill were adequate to cater for his
concerns.

l00.KBL proposed deleting the proposed subsection. Alternatively, if retained, the
provision should require objective evidence of economic dependency, including
measurable indicators such as turnover concentration and the absence of
commercially viable alternatives.

Committee's Observation
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The Committee acknowledged KBL's proposal and made the following
observations-

(i) To address stakeholder's concerns under clause 3 in the proposed
new subsection (6) where subjective terms such as "viable" and

"satisfactory" have been used, there is need to relook the
provision to make the provision objective;

(ii)The proposed amendment to subsection (5) is as follows-
A person has o superior bargoining position in a market if the person
creotes o significont imbolonce in the rights and obligations reloting to
its commerciol relotions with o counterPotty ond the counterporty is

dependent on the person in such o woy thot sufficient and reasonoble
possibilities for switching to third parties do not exist.

Clause 3 (5)
l0l.The State Department for Trade noted that the criteria for determining

strategic market position are largely discretionary, which may create legal

uncertainty and affect investor confidence. They proposed that the Competition
Authority applies objective assessment criteria, publish designation guidelines,

undertake stakeholder consultations, and provide an appeal mechanism before
designation.

Committee's Observation
The Committee acknowledged the proposa! by the State Department
for Trade and made the following observations-

(i) To address the stakeholder's concerns, there was need to
amend the Bill to provide for two additional sections on criteria
for designation of an undertaking as having strategic market
position and prohibited practices by undertakings with strategic
market position;

(ii) tt will be important that, if the Bill is passed, rules and guidelines
will be developed in consultation with the stakeholders which
will incorporate the proposals by stakeholders and clariff the
concept in greater detail;

(iii) The Bill has not provided for the prohibition of abuse of
strategic market position; hence, there is a need to amend the
Billto provide for this.
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I02.AMCHAM proposed amending the clause to distinguish between indicators of
market power and strategic significance, require both criteria to be satisfied
separately, introduce a forward-looking assessment of whether market power is

substantial and entrenched over a defined period, clarify that SMP designation
should be undertaken in respect of a specific digital activity rather than the
undertaking or digital market as a whole, and include a turnover-based or similar
threshold to ensure that the regime applies only to undertakings of sufficient
economic significance.

l03.The proposed criteria for determining whether an undertaking has a Strategic
Market Position (SMP) conflate indicators of market power with indicators of
strategic significance, thereby reducing analytical clarity and lowering the threshold
for designation. The stakeholder further noted that the Bill does not require a

forward-looking assessment of whether market power is substantial and
entrenched, does not clearly link the assessment to a specific digital activity, and
does not provide a turnover threshold, which may result in uncertainty and the
designation of undertakings that do not warrant heightened regulatory intervention.

Committee's Observation

The Committee acknowledged the proposal by AMCHAM and made the
following observations-

(i) To address the stakeholder's concerns, there was need to
amend the Bill to provide for two additional sections on criteria
for designation of an undertaking as having strategic market
position and prohibited practices by undertakings with
strategic market position;

(ii) lt will be important that, if the Bill is passed, rules and
guidelines wil! be developed in consultation with the
stakeholders which wil! incorporate the proposals by
stakeholders and clarify the concept in greater detai!;

(iii) The Bi!! has not provided for the prohibition of abuse of
strategic market position, hence there is need to amend the
Bill to provide for this.

Clauses 3(5)(b), (d), and (e)
I04.AMCHAM proposed deleting clauses 3(5)(d) and 3(5)(e) from the Bill and

amending clause 3(5)(b) by deleting the reference to "access to competitively
relevant data", so that the criterion is limited to economies of scale. The proposed
amendments would improve clarity, promote legal certainty and ensure that the
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assessment of Strategic Market Position targets genuinely dominant or strategically
significant undertakings. lnnovation-driven competitive pressure and the importance
of intermediary services are features of competitive digital markets and that their
inclusion as assessment criteria may discourage platform development, innovation
and competitive dynamism.

l05.The stakeholder further noted that the reference to "data relevant for
competition" is undefined, creating ambiguity in interpretation and enforcement,
while the criteria do not clearly distinguish between indicators of market power
and strategic significance or provide a forward-looking or threshold-based
assessment, thereby creating the risk of overbroad application.

Committee's Observation

The Committee acknowledged the proposal by AMCHAM and made the
following observations-

(i) To address the stakeholder's concerns, there was need to
amend the Billto provide for two additional sections on criteria
for designation of an undertaking as having strategic market
position and prohibited practices by undertakings with
strategic market position;

(ii) lt will be important that, if the Bill is passed, rules and
guidelines wil! be developed in consultation with the
stakeholders which will incorporate the proposals by
stakeholders and clarify the concept in greater detail;

(iii) The Bill has not provided for the prohibition of abuse strategic
market position, hence there is need to amend the Bill to
provide for this.

Clause 3 (5)

l06.KAM proposed amending the definition of "superior borgoining position" to
incorporate objective and measurable criteria. The stakeholder submitted that the
amendment does not take into account relevant contextual factors such as the
duration of the relationship, switching costs, or the degree of economic
dependence, which are critical in assessing bargaining power.

Committee's Observation
The Committee agreed with the proposal by KAM and recommends
the amendment of subsection (6) is as follows-
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A person hos o superior borgoining position in a market if the person
creotes o significont imbalance in the rights ond obligotions reloting to
its commerciol relotions with o counterPoity and the counterporty is
dependent on the Person in such a woy thot sufficient ond reosonoble
possibilities for switching to third Porties do not exist.

l07.ALN proposed amending the proposed Section a(6) by providing that'strategic
bargaining position' means
the position of o person who, by reoson of the relotive sizg resources, or strotegic

importonce of thot person to the counterporty's business, is oble to impose troding
conditions on the counterporly thot the counterporty would not otheryvise occept, ond
where such conditions creote o moteriol imbolonce in the rights ond obligotions in their
commerciol relotions, to the detriment of the counterporly'.

l08.ALN Kenya submitted that the definition as drafted introduces a test that is

untethered from the conduct of the respondent and instead turns on the structure
of the market in which the counterparty operates. According to the stakeholder,
this places an indirect burden on the respondent for circumstances entirely outside
their control. A supplier operating in a sector with few competitors does not
choose the level of competition in its market thus penalising that supplier for a

market structure it did not create, and which it has no ability to change, is neither
fair nor consistent with the deterrence rationale of competition law.

lO9.Further, the definition is broad in sectors with naturally limited supply such as

capital-intensive industries, where the number of viable suppliers is inherently
limited. The stakeholder cited that the proposal submitted would remove the
counterparty's inability to find alternatives as a standalone element.

Committee's Observation
The Committee agreed with the proposal by ALN and recommends
amendment of subsection (6) is as follows-

A percon hos o superior borgaining position in o morket if the percon
creotes a significont imbolonce in the rights ond obligotions reloting to
its commerciol relotions with o counterPolty and the counterPoray is

dependent on the Person in such a woy thot sufficient ond reosonoble
possibilities for switching to third Pofties do not exist.

I IO.AMCHAM observed that the proposed definition of a person having a superior
bargaining position relies on subjective concepts such as an "imbalance in the rights
and obligations" and the inability of a counterparty to find a "viable and satisfactory
alternative", without providing objective benchmarks for their assessment. Further,
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the provision does not take into account the nature, duration or context of the
commercial relationship, including switching costs, contractual commitments and
investment-specific dependencies, which may result in uncertainty and the
regulation of ordinary commercial arranSements that do not warrant intervention.

I I l.The stakeholder therefore proposed amending the clause to refine the definition
of "superior bargaining position" by incorporating objective and measurable criteria,
including economic dependence, availability of alternatives, switching costs, and the
relative economic strength of the parties; clarifying the meaning of a "viable and
satisfactory alternative"; incorporating contextual factors relating to the commercial
relationship; and introducing appropriate safeguards to ensure that the framework
remains proportionate and targets genuinely abusive conduct.

Comm ittee's Observation
The Committee agreed with the proposa! by AMCHAM and
recommends amendment of subsection (5) is as follows-

A person hos o superior borgoining position in o market if the person
creotes o signiftcont imbalonce in the rights and obligotions relotingto
its commerciol relotions with o counterPorty ond the counterpofty is
dependent on the Pe6on in such o way that sufficient ond reosonoble
possibilities for switching to third Porties do not exist.

Clause 3(7)

ll2.ALN proposed amending the proposed Section 3(7) to introduce a minimum
threshold, as follows:
'ln determining whether on undertoking hos o superior borgoining position, the Authority
sholl hove regord to the undertoking's morket position, including whether it holds o
dominont morket position'

I l3.The stakeholder submitted that the Bill as drafted effectively creates a status-based
offence rather than one grounded in demonstrable harm or anti-competitive effect,
which is inconsistent with the general principles of competition law enforcement.

Comm ittee's Observation

The Committee acknowledged the ALN's proposal and made the
following observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
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contains three critical elements: ( l) power dynamics between
trading parties where one is at a disadvantage; (2) the party at an

advantage is not necessarily "dominant"; (3) economic
dependence ofone party to the other and the lack ofalternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights
between the trading parties. As earlier observed, dominance is not
a relevant consideration when considering abuse of superior
bargaining position;

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as

a standalone prohibition thus complementing traditional rules on
abuse of dominance;

(iv) The concept aligns Kenya's law with internationa! trends, for
instance fapan and the EU on unfair trading practices rules.

I I4.AMCHAM proposed retaining the requirement to establish dominance or market
power or, alternatively, publishing detailed guidelines on the assessment of superior
bargaining position to ensure consistency and predictability in the application of the
provision. The removal of the requirement to establish dominance or market power
significantly broadens the scope of the provision and may extend its application to
ordinary commercial relationships, particularly involving small and medium-sized
enterprises, where bargaining asymmetry is a normal feature of commerce rather
than an abuse of power.

Committee's Observation

The Committee acknowledged AMCHAM's proposa! and made the
fo!lowing observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: (l) power dynamics between
trading parties where one is at a disadvantage; (2) the party at an

advantage is not necessarily "dominant"; (3) economic dependence
ofone party to the other and the lack ofalternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights between
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the trading parties. As earlier observed, dominance is not a relevant
consideration when considering abuse of superior bargaining
position;

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as a
standalone prohibition thus complementing traditiona! rules on
abuse of dominance;

(iv) The concept aligns Kenya's law with international trends, for
instance fapan and the EU on unfair trading practices rules.

Clause 3(6-7)

I l5.Kinyeru Mwago observed that as a driver he cannot negotiate fare, commission,
or deactivation terms, and has no viable alternative platform offering materially
different terms. He proposed that Drivers, Riders, and their associations should be
expressly recognised as "counterparties" under this definition.

Comm ittee's Observation
The Committee acknowledged Kinyeru Mwago's proposal and noted
that the proposal in the Bill is framed within the broad objects of the Act
and that to an extent the Bill addresses his concerns through the
proposal on abuse of superior bargaining position.

Clause 3 (section 4(7))
I l6.KBL proposed deleting the clause in its entirety.

Comm ittee's Observation
The Committee acknowledged the KBL's proposa! and made the
following observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: (l) power dynamics between trading
parties where one is at a disadvantage; (2) the party at an advantage is

not necessarily "dominant"; (3) economic dependence of one party to
the other and the lack of alternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights between
the trading parties. As earlier observed, dominance is not a relevant
consideration when considering abuse of superior bargaining position;
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(iii) tt is on this premise that many jurisdictions treat abuse of economic
dependence or abuse of superior bargaining position as a standalone
prohibition thus complementing traditional rules on abuse of
dominance.

New Provisions
llT.Bowmans, proposed the insertion of a new subsection (4)(a) on the assessment

of substantial and entrenched market power:
"(4)(o) ln order to ossess whether on undertoking hos substontiol ond entrenched

morket power in respect of o digitol octivity for the purposes of subsection (4)(o), the

Authority sholl corry out o forword-looking ossessment of o period of ot leost five yeors,

toking into occount -(o) the direa ond indirect effects of network efflects ond the borriers to entry orising

in connection with those efltcts;
(b) the economies of scole ond scope enjoyed by the undertoking, including occess

to doto relevont for compeiltion;
(c) the costs of switching for users ond the obility ond propensity for users to multi-
home;
(d) the competitive pressure driven by innovotion;

(e) developments thot would be expected or foreseeoble if the Authority did not

designote the undertoking os hoving o strotegic morket positlon in respect of the
digitol octivity; ond
(f) ony other foaor the Authority considers relevont to the ossessrnenl"

llS.Bowmans, proposed the insertion of a new subsection 4(4)(b) on position of
strategic significance to read as follows;

"(4)(b) An undertoking hos o position of strotegic significonce in respect of o digitol

octivity for the purposes of subsectron (4)(b) where one or more of the following
conditons is met-

(o) the undertoking hos ochieved o position of significont size or scole in resped of
the digitol octivity;
(b) o significant number of other undertokings use the digitol octivity os corried out

by the undertoking in corrying on their business;

(c) the undertoking's position in respect of the digitol octivity would ollow itto extend

its morket power to o ronge of other octiviiles; or
(d) the undertoking's position in respect of the digitol octivity ollows it to determine

or substontiolly influence the woys in which other undeftokings condua thernselves

in respect of the digitol octivity or otherutise."

I l9.Bowmans, proposed inserting new subsections 4(4)(c) - (h) establishing a formal
designation process to read as follows;
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"(4)(c) The Authority moy designote on undertoking os hoving o strotegic morket
positron in respect of o digitol octivity where the Authority considers that -(o) the undertoking meets the conditions set out in subsection (4); ond

(b) the turnover condition is met. The turnover condition is met where the totol
volue of the globol turnover ond the totol volue of the turnover in Kenyo of the
undertoking, or of the group of which the undertoking forms port, in the relevont
period exceeds such thresholds os the Authority moy, by notice in the Gozette,
determine from time to time. The Authority sholl, in setting such thresholds, hove

regord to the need to ensure the regime is torgeted ot undertokings of suficient
scole to worront designotion ond sholl consu/t with relevont stokeho/ders before
publishing or omending the thresholds).

fi)(d) The Authority moy only desrgnote on undertoking os hoving o strotegic morket
position in respea of o digitol octivity ofter corrying out on investigotion into whether
to desrinote the undertoking, which investigotion sholl be completed within a period of
twelve months from the dote of commencement.
(4)(e) Before moking o designotion under subsection (4)(c), the Authority sholl -(o) give written notice ofthe investigotion to the undertoking concerned;

(b) corry out o public consultotion on ony decision it is considering moking, ond bring
the public consultotion to the ottention of such persons os it considers oppropriote;
(c) publish iu provisionolftndings ond ollow the undertoking ond ony other interested
person to moke representotions within such period os the Authority sholl specify;

ond
(d) hove regord to ony representotions received.

(4)(f) Where the Authority desrgnotes on undertoking os hoving o strotegic morket
position, the Authority sholl publish o notice setting out -(o) o description ofthe undertoking;

(b) o description of the digitol octivity in respect of which the desrgnotion hos effect;
(c) the Authority's reosons for its decision;

(d) o stotement of the period for which the designotion hos effect which sholl be

ftve yeors from the dote ofthe notice; ond
(e) o stotement of the circumstonces in which the desrgnotion moy be revoked

before the end ofthe designotion period.

U)k) lf the Authority does not moke o desrgnotion decision within the period specified
in subsection @(d), the Authority sholl be deemed to hove decided not to designote

the undertaking in respect of the digitol octivity to which the investigotion reloted.

ft)(h) The Authority sholl, not loter thon nine months before the expiry of the
designotion period, commence o further investigotion to determine whether to revokg
re-designote or vory the designotion ofthe undertoking."

l20.Bowmans proposed the inserting new subsections (a)(a)(i) - (l) on establishing a

code of conduct framework to read as follows;
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"(4)(i) The Authority moy impose one or more conduct requirements on o designoted
undertoking, being requirernents os to how the designoted undertoking sholl conduct
itself in relotion to the digitol octiyity in respect of which it is designoted.

@fi The Authority moy only irnpose o conduct requirement or o combinotion of
conduct requirements on o designoted undertoking if it considers thot it would be
proportionote to do so for the purposes of one or more of the following objectrves -(o) the foir deoling objective being thot users or potentiol users of the relevont digitol

octivity ore treoted foirly ond ore oble to interoct with the undertoking on reosonoble
terms;
(b) the open choices objective, being thot users or potentiol users of the relevont
digitol octivity ore oble to choose freely ond eosily between seryices provided by the
undertaking ond services provided by other undertokings; ond
(c) the trust ond tronsporenq objective, being thot users or potentiol users ofthe
relevont digitol ocilvity hove the informoilon they require to understond the services
provided by the undertoking ond to moke properly informed decisions obout
whether ond how they interoct with the undertoking.

(4)(k) Without limiting the generolity of subseaion (4)(i), conduct requirements moy
be for the purpose of-

(o) obliging the desrgnote d undertoking to trode on foir ond reosonoble terms;
(b) obliging the designoted undertoking to hove effective processes for hondling
comploints by ond disputes with users,'

(c) obliging the desrgnoted undertoking to provide cleor, relevont occurote ond
occessible informotion obout the relevont digitol oct)vity to users;
(d) preventing the des(n oted undertoking from opplying discriminotory terms,
conditions or policies to certoin users,'

(e) preventing the des(noted undertoking from using its position in relotion to the
relevont digitol octivity to treot lts own products more fovourably thon those of other
undertokings;
(f) preventing the designoted undertokingfrom restrictinginteroperobility between
the relevont seryice or digitol content ond products offered by other undertokings;
or
(g) preventing the desrgnoted undertokingfrom using doto unfoirly.

(4)(l) Before imposing o conduct requiremeng the Authority sho// -(o) corry out o public consultation on the conduct requirement which it proposes to
impose;
(b) hove regord to ony representotions received ond
(c) keep the conduct requirements under review."

l2l.Bowmans proposed inserting new subsections (4)(4)(m) - (n) on enforcement
and penalties to read as follows;
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*(4)(m) Without prejudice to sect on 9l A, o designoted undertoking thot controvenes
o conduct requirement imposed under subseaion (4/,) sholl be lioble to on

odministrotive penolty of up to ten percent of the designoted undertoking's immediotely
preceding yeort gross onnuol turnover in Kenyo.
(4)(n) Where the Authority hos reosonoble grounds to believe thot o designoted

undenoking hos breoched or is breoching o condua requirement" ond it considers it
necessory to oct on on interim bosiE the interim reliefs set out in section 37 ofthe Act
sholl opply mutotis mutondis."

Comm ittee's Observation
The Committee acknowledged Bowmans' proposals and made the
following observations-

(i) The new subsections (4) and (5) in clause 3 of the Bill are
applicable to a digital market and that intention has to be
clarified in the proposed new subsection (4) through an
amendment;

(ii) Strategic market position (SMP) in a digital market as a
concept in the Bi!! is difrerent from "a dominant position"
in the sense that dominance is not a relevant consideration
when considering strategic market position;

(iii) The purpose of strategic market position in a digital market
is to address firms that are not dominant but are still in
position to abuse their strategic position.

(iv) The prohibition of abuse of strategic market position in a
digital market is consistent with Regulation 38 of the
COMESA Competition and Consumer Protection
Regulations 2025 and Article I I of the Protocol to the
Agreement Establishing the African Continental Free Trade
Area on Competition Policy;

(") !t will be important that, if the Bill is passed, rules and
guidelines wi!! be developed in consultation with the
stakeholders which will incorporate the proposals by
stakeholders and clarify the concept in greater detai!;

(ri) The Bill has not provided for the prohibition of abuse
strategic market position, hence there is need to amend the
Bill to provide for this;

(vi:) To address the stakeholder's concerns, there was need to
amend the Bill to provide for two additiona! sections on
criteria for designation of an undertaking as having strategic
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market position and prohibited practices by undertakings
with strategic market position.

Clause 4

l22.The State Department for Trade was of the view that the threshold for
determining "superior bargaining position" is not sufficiently objective and may

expose legitimate commercial negotiations to regulatory intervention. They
proposed amending to prescribe objective criteria for determining superior
bargaining position, including market share, dependency, duration of commercial
relationship, availability of alternative trading paftners and economic dependence.

Comm ittee's Observation
The Committee acknowledged the proposal by the State Department
for Trade and noted that the proposed new section a0B(a) in clause 9 of
the Bill addresses the concerns raised as it provides for the objective
criteria.

l23.The !EA observed that blanket "Superior bargaining power" clauses risk penalizing
businesses simply for being large or efficient, potentially inter{ering with standard
commercial contract negotiations.

Committee's Observation

The Committee acknowledged the proposal by the lnstitute of Economic
Affairs and made the following observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: ( l) power dynamics between
trading parties where one is at a disadvantage; (2) the party at an

advantage is not necessarily "dominant"; (3) economic
dependence ofone party to the other and the lack ofalternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights
between the trading parties. As earlier observed, dominance is not
a relevant consideration when considering abuse of superior
bargaining position;

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as
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a standalone prohibition thus complementing traditional rules on
abuse of dominance;

(iv)The concept aligns Kenya's law with international trends, for
instance Japan and the EU on unfair trading practices rules;

(v) The competition regime is not intended to punish businesses but
"to enhance the welfare of the people of Kenya by promoting and
protecting

efrective competition in markets and preventing unfair and
misleading market conduct throughout Kenya" in line with the
object of the Competition Act, Cap. 504.

l24.WeCare submitted that strategic partnerships entered into by the Competition
Authority should be subject to public and parliamentary oversight. WeCare
recommended that the Authority report such parcnerships annually to the relevant
Committee of the National Assembly and consult consumer and civil society
organisations before fi nalising them.

Committee's Observation
The Committee acknowledged WeCare's proposal and made the
following observations:
(i) Section 83 of the Competition Act, Cap. 504, provides for

preparation and submission of the annual report of the Competition
Authority, which ultimately is transmitted to the NationalAssembly
for consideration;

(ii) The concerns by the stakeholder were therefore addressed in the
principalAct.

Clause 4 (a)

l25.PwC proposed defining "evaluations" or provide guidance on the scope,
methodology, and legal effect of evaluations conducted by the Authority under
section g( t)(S). Further, clarify whether findings from evaluations can form the basis

of enforcement action or are purely advisory. PwC submitted that expanding the
Authority's mandate without defining the scope of new powers creates uncertainty
for regulated entities. lf "evaluations" can lead to enforcement action, undertakings
need to understand the process and their rights. lf evaluations are advisory only,
this should be made explicit.

Comm ittee's Observation
The Committee acknowledged PwC's proposal and noted that
"evaluation" within the context of Section 9( l)(g) of the Competition
Act is intended to provide value addition in the research and studies the
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Competition Authority conducts. lt therefore does not create any
additional regulatory powers.

l26.Multichoice Kenya noted that the Bill does not define the term "evaluations",
making it difficult to distinguish it from functions already conferred upon the
Authority and creating uncertainty regarding the scope of the Authority's mandate.

Therefore, the stakeholder recommended amending the clause by either-
(a) defining "evaluations" within the Principal Act or through guidelines; or
(b) clarifying the distinction between "inquiries," "studies," "research," and

"evaluations," either within the Principal Act or through guidance;

Comm ittee's Observation
The Committee acknowledged Multichoice Kenya's proposal and noted
that "evaluation" within the context of Section 9(lXg) of the
Competition Act is intended to provide value addition in the research
and studies the Competition Authority conducts. lt therefore does not
create any additional regulatory powers.

Clause 4(b)

l2T.Multichoice Kenya proposed an amendment to the clause by replacing the word
"advice" with "advise" in relation to the Authority's function of advising the Cabinet
Secretary and other stakeholders because the provision contains a typographical
error.

Comm ittee's Observation
The Committee agreed with the proposal by Multichoice Kenya.

Clause 5

l28.The State Department for Trade proposed an amendment to require the
Authority to publish enforcement guidelines and provide measurable indicators for
assessing abuse to improve predictability and legal certainty. Some assessment

factors are subjective and may result in inconsistent decisions and increased

commercial disputes.

Committee's Observation
The Committee acknowtedged by proposal by the State Department for
Trade but noted that as drafted, clause 5 seeks to include abuse of
superior bargaining position in the provision in line with other
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substantive amendments proposed in the Bill on abuse of superior
bargaining position. The concerns by the stakeholder have been
addressed elsewhere in the Committee's observations.

l29.lEA submitted that timely reporting helps with remedial actions where necessary,
and enhancinS consumer welfare. They proposed amending the clause to specify the
time period within which a report should be made available, considering its usability
for varied reasons including imposition of fines, or implementation of
recommendations in good time.

Committee's Observation
The Committee agreed with the Institute of Economic Affairs.

l30.Google submitted that the criteria provided for in section a(5)(b), (d), and (e) of
the Act are vague and may discourage innovation by treating access to data,
innovation and intermediary services as indicators of market power. The
stakeholder recommended that sections 4(5)(d) and 4(5)(e) be deleted in their
entirety. The stakeholder further recommended that section a(s)(b) be amended
by deleting the reference to data so that it reads:
"(b) economies of scole;".

Committee's Observation
The Committee acknowledged the proposal by Google and made the
following observations-

(i) The proposal in subsection (5) in clause 3 of the Bill were not
yague and that its intention is not to stifle innovationl

(ii) lt will be important that, if the Bill is passed, rules and guidelines
will be developed in consultation with the stakeholders which will
incorporate the proposals by stakeholders and clarify the concept
in greater detail;

(iii) The Bill has not provided for the prohibition of abuse strategic
market position in a digital market, hence there is need to amend
the Bill to provide for this;

(iv) There was need to amend the Bill to provide for two additional
sections on criteria for designation of an undertaking as having
strategic market position in a digital market and prohibited
practices by undertakings with strategic market position in a
digita! market.
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I 3l.KBL proposed amending the provision to read as follows;

"At the reguest of o regulotory body, or ot its own instonce ond upon reosonoble

evidentiory grounds, the Authority moy conduct on inquiry into ony motter offeaing
competition, consumer welfore, obuse of buyer power or obuse of superior borgoining
position ond provide o report within o reosonoble period."

Comm ittee's Observation
The Committee acknowledged KBL's proposal and noted that the
stakeholder had proposed to insert the words "and upon reasonable
evidentiary grounds". The Committee was of the view that the
amendment to the subsection as provided for in clause 5 was adequate
and that the threshold introduced may inhibit the functions of the
Competition Authority. ln any case, there will be safeguards in conduct
of an inquiry within the constitutional and fair administrative action
framework.

Clause 6

l32.KBA proposed amending Clause 6 by requiring the Competition Authority, when
assessing market power or significant market position in relation to a digital activity,
to define the relevant market by considering all reasonably available substitutes and

competitive constraints, including regulated and unregulated providers, domestic
and cross-border providers, formal and informal alternatives, and comparable digital
and non-digital channels available to consumers. The stakeholder further proposed
prohibiting the Authority from determining dominance or market power solely by
reference to an undertaking's market share among licensed or domestic providers.
KPMG observed that assessing market power using only licensed or domestic
providers may overstate the market position of regulated undertakings and fail to
reflect the competitive environment in which consumers have access to multiple
alternatives.

Comm ittee's Observation
The Committee acknowledged KBA's proposal and observed that clause
6 is premised on the realization that in digital markets the strategic
position a party holds is more consequential than market share, which is
a traditional approach to assessing market power. Therefore, in the case
of digital activities or markets the focus is the strategic position and how
that strategic position is likely to be abused rather than the high market
shares. That is the gap this proposal seeks to correct.

l33.WeCare submitted that the lower dominance threshold for digital markets should
be supported, but the assessment of market power should be clear and predictable.
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The stakeholder recommended that the Competition Authority publish and
regularly update indicators such as data access, network effects and switching costs
and report periodically on barriers affecting SMEs, women and youth in digital
markets.

Committee's Observation.
The Committee acknowledged the proposal by WeCare.

Clause 6
l34.Bowmans proposed deletion the clause in its entirety. They noted that there is

an overlap between the thresholds set out in Section 23 and the provisions of the
new Section 4(4), where Section 23(3) provides clear criteria for establishing
dominance, but Section 4(4) provides other factors that grant significant market
position in the context of digital markets.

l35.Bowmans proposed amending the clause to capture situations where an

undertaking uses its position in one market to strengthen or extend its position in

adjacent or related markets. This would align the framework with established
competition law principles, which recognise that such conduct can distoft
competition and disadvantage rivals, particularly in digital and multi-sided markets.

Committee's Observation
The Committee acknowledged Bowman's proposa! and observed that
clause 6 is premised on the realization that in digita! markets the
strategic position apafi holds is more consequential than market share,
which is a traditional approach to assessing market power. Therefore,
in the case of digital activities or markets the focus is the strategic
position and how that strategic position is likely to be abused rather than
the high market shares. That is the gap this proposal seeks to correct.

l36.KBL proposed amending the provision to clariff that the dominance threshold
applies to undertakings that "produce, supply, distribute, intermediate transactions,
or otherwise control" not less than one-half of the relevant market and that the
metric for measuring intermediation be prescribed in the Act or subsidiary
legislation.

Comm ittee's Observation
The Committee acknowledged KBL's proposa! but was of the view that
the proposed amendment in the Billwas adequate.

Clause 6(b)
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l37.KBA proposed amending the clause by adding the following proviso to the
proposed new section 23(2)(c):

Provided thot, in ossessing morket power or significont morket position in relotion to o
digitol octivity, the Authority sholl define the relevont morket by reference to oll

reosonobly ovoiloble substrtutes ond competiilve constroints, including reguloted ond

unreguloted providers, domestlc ond cross-border providers, formol ond informol

olternotives, ond comporoble digitol or non-digitol chonnels ovoiloble to consurners.

l38.They highlighted that conduct undertaken to comply with legal or regulatory
obligations may be misconstrued as anti-competitive when considered in isolation.
Recognising the commercial and regulatory context would preserve the Authority's
ability to address genuinely unfair, exploitative or exclusionary conduct while
reducing the risk of legitimate compliance, risk management and commercial
practices being characterised as abusive.

Comm ittee's Observation
The Committee acknowledged KBA's proposal and observed that clause
5 is premised on the realization that in digital markets the strategic
position aparty holds is more consequential than market share, which is

a traditional approach to assessing market power. Therefore, in the case
of digital activities or markets the focus is the strategic position and how
that strategic position is likely to be abused rather than the high market
shares. That is the gap this proposal seeks to correct.

l39.The IEA proposed that the proposal be amended to define the parameters to
determine what significant market position is, probably in the regulations.

Committee's Observation
The Committee acknowledged IEA's proposa!.

l40.Multichoice Kenya noted that the introduction of multiple and, in some

instances, undefined concepts create ambiguity, contributes to overlapping
regulatory tests and reduces legal certainty. Relying on the well-established
concepts of market power and dominance would promote consistency, clarity and

ease of application in assessing competitive dynamics. Multi choice Kenya therefore,
proposed deleting the reference to "significant market position" to read as follows:
"ln the cose of o digitol morket controls less thon forty per cent of the morket shore but
hos morket power"

Committee's Observation
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The Committee acknowledged the proposal by Multichoice Kenya and
noted that the proposal is premised on the realization that in digital
markets the strategic position a party holds is more consequential than
market share, which is a traditional approach to assessing market power.
Therefore, in the case of digital activities or markets the focus is the
strategic position and how that strategic position is likely to be abused
rather than the high market shares. That is the gap this proposal seeks
to correct.

l4l.PwC proposed amending the clause to replace "significant market position" in
Section 23(2)(c) with "strategic market position" to align with the defined term
under proposed section 4(4). Alternatively, if a distinct concept is intended, define
"significant market position" separately. PwC submitted that parties subject to
competition proceedings must be able to understand the legal standard being

applied to them. An undefined term that requires extra-statutory interpretation to
determine its meaning does not meet this threshold.

Comm ittee's Observation
The Committee acknowledged the proposal by PwC and noted that the
proposal is premised on the realization that in digital markets the
strategic position a party holds is more consequential than market share,
which is a traditional approach to assessing market power. Therefore,
in the case of digita! activities or markets the focus is the strategic
position and how that strategic position is likely to be abused rather than
the high market shares. That is the gap this proposal seeks to correct.

I42.AMCHAM proposed deleting the proposal to retain the provision in the Principal

Act in its current form. Reliance on conventional market share thresholds does not
adequately reflect the competitive dynamics of digital markets, where network
effects, multi-sided platforms and rapid innovation may distort traditional market
share indicators. The stakeholder further noted that replacing the term "strategic
market position" with "significant market position" introduces inconsistency and

legal uncertainty in the application of the law.

Committee's Observation
The Committee acknowledged the proposal by AMCHAM and noted
that the proposal is premised on the realization that in digital markets
the strategic position a pafi holds is more consequential than market
share, which is a traditional approach to assessing market Power.
Therefore, in the case of digital activities or markets the focus is the
strategic position and how that strategic position is likely to be abused
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rather than the high market shares. That is the gap this proposa! seeks
to correct.

Clause amending section 23(2)(c)

l43.Google submitted that conventional market share thresholds may not adequately
reflect network effects and rapid innovation in digital markets and that the
terminology used is inconsistent. The stakeholder recommended that the proposed
amendment be deleted and section 23 of the principal Act be retained in its current
form, since the existing provision is sufficiently broad to cover digital markets.

Comm ittee's Observation
The Committee acknowledged the proposa! by Google and noted that
the proposal is premised on the realization that in digital markets the
strategic position aparty holds is more consequential than market share,
which is a traditional approach to assessing market power. Therefore,
in the case of digital activities or markets the focus is the strategic
position and how that strategic position is likely to be abused rather than
the high market shares. That is the gap this proposal seeks to correct.

Clause 6(bXii)

l44.LSK submitted that the term "significant market position" is not defined and is
inconsistent with the defined term "strategic market position" used elsewhere in

the Bill. LSK stated that undefined and inconsistent terminology within the same Bill
may create uncertainty. The Stakeholder recommended the replacement of the
phrase "significant market position" with the defined term "strategic market
position" to ensure consistency throughout the Act. Alternatively, if a different
concept is intended, include a clear definition of "significant market position" and
distinguish it from "strategic market position.".

Committee's Observation
The Committee acknowledged the proposal by LSK and noted that the
proposal is premised on the realization that in digital markets the
strategic position aparty holds is more consequential than market share,
which is a traditional approach to assessing market power. Therefore,
in the case of digital activities or markets the focus is the strategic
position and how that strategic position is likely to be abused rather than
the high market shares. That is the gap this proposal seeks to correct.

l45.KBL proposed deleting the proposal in its entirety

Committee's Observation
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The Committee acknowledged KBL's proposa! and noted that the
amendment is premised on the realization that in digital markets the
strategic position a part.t holds is more consequential than market
share, which is a traditional approach to assessing market power.
Therefore, in the case of digital activities or markets the focus is the
strategic position and how that strategic position is likely to be abused
rather than the high market shares. That is the gap this proposal seeks
to correct.

Clauses 6 and 7

l46.Google submitted that the proposed tests are vague and may bring ordinary
commercial arrangements within the scope of the provision. The stakeholder
recommended that the provisions be amended to incorporate objective and

measurable criteria, including the degree of economic dependence, availability of
comparable alternative trading partners, switching costs, relative size and regulatory
requirements. The stakeholder further recommended the publication of detailed
guidelines for assessing whether a person has a superior bargaining position.

Comm ittee's Observation
The Committee acknowledged the proposa! by Google and observed
that the concerns have been responded to in separate provisions since
and that clause 6 is on a different matter. The proposed new section
408(4) in clause 9 addresses the stakeholder's concerns. lt will be
important that, if the Bill is passed, rules and guidelines will be developed
in consultation with the stakeholders which will incorporate the
proposals by stakeholders and clarify the concept in greater detail.

Clause 7

l47.ALN Kenya submitted that the proposed repeal of Section 24A be accompanied
by a saving provision with the following terms: -
Notwithstonding the repeol of section 24A, ony investigation, comploint" or proceeding

commenced or pending under section 24A immediotely before the commencement of this
Aa sholl continue ond be concluded os ifsection 244 hod not been repeoled. Any order
or direction mode under sectron 24A before commencement sholl remoin volid ond

enforceoble.'

l48.The stakeholder submitted that the current section 24A has been in force since its
insertion by the Competition (Amendment) Act, 2019. There may be ongoing
investigations, complaints, or proceedings under that section at the time the
Amendment Act comes into force. Without a saving provision, those proceedings
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will have no legal basis on which to continue after commencement, and any orders
already made under section 244 may be rendered uncertain.

Comm ittee's Observation
The Committee agreed with ALN Kenya's proposa!.

l49.PwC proposed amending the savings or transitional provision clarifying that
complaints or investigations commenced under section 24A before the repeal shall
continue under the new Part lllA and replicate section 24A. (7) (mandatory
agreement terms) in the new section 40A. PwC submitted that Section 74A (7) of
the Principal Act requires agreements between buyer and supplier undertakings to
include specific mandatory terms: payment terms, payment date, interest on late
payment, conditions for termination, and dispute resolution mechanisms. The new
section 40A does not replicate this requirement. This is a significant regression in
supplier protection.

Comm ittee's Observation
The Committee agreed with PwC's proposal.

CIause 8
l50.KBL proposed retaining the proposal, however, this is sublect to the adoption of

their recommendations under Clause 3 regarding the definition and scope of "super
bargaining position."

Comm ittee's Observation
The Committee acknowledged KBL's proposal.

Clause 9

l5 l.The State Department for Trade proposed limiting interoperability
requirements to propoftionate circumstances and require adequate safeguards for
confidential business information, personal data and cybersecurity. Mandatory data-
sharing and interoperability obligations may expose commercially sensitive
information and increase cybersecurity risks.

Committee's Observation
The Committee acknowledged the proposal by the State Department
for Trade and noted as provided in the proposed new section 40B in
clause 9, the concerns do not arise as the provision provides for abuse
of superior bargaining position.
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l52.The OAG noted that definition of substantial part of Kenya in the principal Act
means, a parc of Kenya which constitutes of a district, a town council, a municipal
council or city council. They proposed amending the definition of substantial paft
of Kenya to align with the administrative units as defined in the Constitution of
Kenya,20l0.

Committee's Observation
The Committee agreed with OAG's proposal. However, the Committee
recommends the deletion of proposed new section 40A on abuse of
buyer power and deleting it in the principal Act so as to retain abuse of
superior bargaining power provision since there were overlaps in the
two.

l53.The IEA proposed that the Clause be amended to provide that the Authority shall
intervene in "superior bargaining position" disputes only when there is

demonstrable systemic harm to market competition or consumer welfare, rather
than using competition law as a blunt instrument to settle private contractual
disagreements between commercial parties. According to lEA, Parliament should
legislate against letting "superior bargaining power" provisions turn the Competition
Authority into a micro-manager of routine business-to-business contracts.

Committee's Observation

The Committee acknowledged IEA's proposal and made the following
observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: ( !) power dynamics between
trading parties where one is at a disadvantage; (2) the party at an

advantage is not necessarily "dominant"; (3) economic
dependence ofone party to the other and the lack ofalternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights
between the trading parties. As earlier observed, dominance is not
a relevant consideration when considering abuse of superior
bargaining position;

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as
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a standalone prohibition thus complementing traditional rules on

abuse of dominance;
(iv) The concept aligns Kenya's law with international trends, for

instance fapan and the EU on unfair trading practices rules.

l54.The Competition Authority of Kenya (CA) supported the proposal citing that
it broadens the scope of the Act by empowering the Authority to investigate and

take action against unfair trading practices arising from the abuse of superior
bargaining position across all sectors of the economy. Further, the proposed new
Section 40A and 40B will ensure that Kenya's competition framework remains

responsive to increasingly sophisticated business models and the rapid growth.

I55.ALN Kenya submitted that the proposed Section 40A and 40B set out
overlapping lists of prohibited conduct. The stakeholder proposed that the two
sections be amended so that Section 40A is confined to conduct that occurs in a
buyer-supplier relationship (i.e conduct by a buyer towards a supplier of goods or
services) and Section 40B addresses conduct in a broader counterpafty relationship.
ALN Kenya submitted that the proposed Section 40B should include but not be

limited to digital platform and intermediary contexts, where the respondent holds
a superior bargaining position over the counterparty. Further, the stakeholder
submitted that acts that are common to both lists should appear in only one section,
depending on which context they best fit.

l56.Additionally, they highlighted that the duplication of conduct across both sections
means that a single act, for instance, a delay in payment, could in principle be

pursued under both section 40A and section 40B simultaneously, resulting in double
exposure for the same conduct. lt also makes compliance assessment very difficult
as businesses cannot tell which provision applies to a given situation, or how to
distinguish between the two. Separating the lists by context resolves this and gives

each provision a clear, identifiable scope.

lST.Alternatively, ALN Kenya proposed that Section 40B be reconsidered in its
entirety and if retained, the following proposals be considered:

(i) The lurisdictional trigger for section 40B should be amended to
require that the respondent holds a significant market position in the
relevant market, as determined by reference to the methodology applied

under section a(3) of the Act, rather than the broader and undefined
concept of "superior bargaining position."
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(ii) Subsections (e) to (h) should be deleted in their entirery, or
alternatively qualified by an objective justification defence in the following
terms:

"Provided thot conduct folling within porogrophs (e) to (h) sholl not constrtute on
obuse where the respondent demonstrotes thot the conduct is objeaively justified

by o legitimote commerciol purpose, is proportionote to thot purpose, ond reflects
terms ordinorily occepted in comporoble commerciol orrongements in the relevont
morket"

(iii) lf subsections (e) to (h) are retained, they should be assessed under an

effects-based framework consistent with the Act's existing treatment of
restrictive trade practices under Part lll, rather than as per se prohibitions.

(iv) That section 40B(2Xk) be significantly narrowed to target conduct that
involves the exercise of coercive control over the counterparty's core business
decisions in a manner that has no legitimate commercial justification, and that an
express carve out be included for contractual governance mechanisms that are
standard in comparable commercial arrangements.
(v) A specific carve-out from section 408(2)(i) for conduct already regulated
under the Data Protection Act; or an express co-ordination mechanism between
the two authorities modelled on the co-ordination provisions that exist between
the Competition Authority and sectoral regulators under section 9(l)(m) of the
current Act.

l58.ALN Kenya submitted that the Bill makes no provision on how the Competition
Authority's jurisdiction under Section a0B(2)(i) is to be coordinated with that of
the Data Protection Commissioner, creating a risk of duplicative investigations and
inconsistent determinations in relation to the same conduct.

Comm ittee's Observation
The Committee acknowledged ALN Kenya's proposal and observed that
due to overlap and similarity of provisions between abuse of buyer power
in clause 9 in the proposed new section 40A and the proposed new
section 40B on abuse of superior bargaining position, the provisions on
abuse of buyer power may be deleted without loss of protective
mechanisms imbedded in abuse of buyer power provision. On paragraph
(i) in the proposed new section 40B( l) in clause 9, the Committee noted
that it provides for the prohibited conduct of "unreasonable collection
or processing of data of the counterparty". The Committee held a
difrerent view that the conduct is already regulated under the Data
Protection Act since the provision is within the context of the
competition regime. ln any case, collaboration and coordination
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between government agencies are inbuilt in the Act in sections 5(3) and
e( l)(m).

l59.KAM proposed amending the proposal under the new section 40A by introducing
mandatory minimum agreement terms currently set out in section 24A (7) of the
Competition Act. The stakeholder submitted that these provisions would better
support clarity, reduce disputes, and align with the objective of preventing abuse in

buyer-supplier relationships.

Committee's Observation
The Committee acknowledged KAM's proposal and observed that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss of protective mechanisms
imbedded in abuse of buyer power provision.

l60.Google submitted that the provision does not require proof of harm to
competition and imposes disproportionate criminal sanctions for commercial
disputes. The stakeholder recommended that the provisions be deleted in their
entirety and that reliance instead be placed on section 40B. Where the provision is

retained, the stakeholder recommended that section 40A(l) be amended to read:
"A person sholl not engoge in ony conduct thot omounts to obuse of buyer power ond

thot couses or is likely to couse horm to competlton in o morket in Kenyo..."

l6l.The stakeholder furcher recommended that the assessment factors be expanded

to correspond with those under section 40B and that criminal sanctions be replaced

with administrative penalties.

Comm ittee's Observation
The Committee acknowledged Google's proposal and observed that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss of protective mechanisms
imbedded in abuse of buyer power provision.

l62.LSK submitted that the Bill may permit both administrative penalties and criminal
prosecution for the same conduct without clarifying whether the Authority must

choose one enforcement mechanism or may apply both. LSK stated that the
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relationship between administrative and criminal sanctions should be clear to ensure
fairness, proportionality and legal certainty. They recommended an insertion of
express provision clarifing the relationship between administrative penalties under
section 9lA and criminal liability under the offence provisions.

l63.The provision should either require the Authority to elect one enforcement
mechanism in respect of the same conduct or provide that any administrative
penalty imposed shall be taken into account when determining a criminal penalty
for the same offence.

Comm ittee's Observation
The Committee acknowledged LSK's proposal.

l64.FKE submitted that the Bill extends the Competition Authority's investigative
powers to cover the newly introduced offence of abuse of superior bargaining
position. However, the Bill, like section 3l of the Competition Act, does not
prescribe clear timelines for issuing notices of investigation or for affected
undertakings to submit evidence.

l65.FKE recommended that section 3t(a)(a)-(d) of the Act be amended by inserting
the words "within 2l doys" immediately after the word'hotrce". FKE stated that
businesses should be given adequate notice of investigations and an opportunity to
respond before enforcement action is taken. The amendment would also align the
provision with Article 47 ol the Constitution on fair administrative action.

Committee's Observation
The Committee acknowledged FKE's proposa! and observed that the
provisions of section 3 I in the principal Act together with rules 34 to 40
of the Competition (General) Rules, 2019 were adequate and that
implementation of the provisions allows for compliance with Article 47
of the Constitution.

l66.WeCare submitted that complaints on unreasonable collection or processing of
data should be handled consistently with the Data Protection Act, 2019. They
recommended that section 40B(2Xi) expressly refer to the Data Protection Act,
20 l9 and require consultation with the Oflice of the Data Protection
Commissioner.

Comm ittee's Observation
The Committee acknowledged WeCare's proposa! and noted that the
provision provides for the prohibited conduct of "unreasonable
collection or processing of data of the counterparty". The Committee
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held a different view that the conduct is already regulated under the Data
Protection Act since the provision is within the context of the
competition regime. ln any case, collaboration and coordination
between government agencies are inbuilt in the Act in sections 5(3) and
e( l)(m).

l6T.Bowmans proposed amending the clause to introduce a competitive harm
requirement, to read as follows;

"A person sholl not engoge in ony conduct that omounts to obuse of o superior

borgoining positlon ond thot couses or is likely to couse horm to competition in o
morket in Kenyo, or o substontiol port of Kenyo."

l68.They noted that this is essential to ensure that the provision operates as a
competition law instrument rather than a general commercial fairness standard.

l69.Bowmans, noted that in the alternative, and at a minimum, the Authority should
be required to demonstrate that the impugned conduct caused a substantial and

unjustifiable disadvantage to the dependent counterparty, with reference to
competitive benchmarks, before a contravention can be established.

Committee's Observation

The Committee acknowledged Bowmans' proposal and made the
following observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: (!) power dynamics between
trading parties where one is at a disadvantage; (2) the party at an

advantage is not necessarily "dominant"; (3) economic
dependence ofone party to the other and the lack ofalternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights
between the trading parties. As earlier observed, dominance is not
a relevant consideration when considering abuse of superior
bargaining position;

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as

a standalone prohibition thus complementing traditional rules on
abuse of dominance.
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Clause 9 (section 40A (l))
l70.KAM proposed amending the proposal under Section 40A(l) to incorporate a

competitive harm requirement to read as follows:
"A person sholl not engoge in ony conduct thot omounts to obuse of buyer power ond
thot couses or is likely to couse horm to competition in o morket in Kenyo, or o substontiol
port of Kenyo."

l7l .According to the stakeholder, Section 40A( l) introduces a blanket prohibition on
abuse of buyer power without requiring a showing of harm to competition or the
competitive process. Further, this approach is not aligned with the objectives of the
Competition Act, which emphasises the promotion of effective competition,
consumer welfare, efficiency, and innovation.

Comm ittee's Observation
The Committee acknowledged KAM's proposa! and noted that due to
overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss of protective mechanisms
imbedded in abuse of buyer power provision.

lT2.Bowmans proposed amending section 40A( l) to incorporate a competitive harm
requirement, such that the prohibition reads as follows;

"A person sholl not engoge in ony conductthot omounts to obuse ofbuyer power ond
thot couses or is likely to couse horm to competiilon in o morket in Kenyo, or o
substontrol port of Kenyo."

l73.ln the alternative, and at a minimum, the Authority should be required to
demonstrate that the impugned conduct caused a substantial and unjustifiable
disadvantage to the affected supplier, with reference to competitive benchmarks,
before a contravention can be established.

Committee's Observation
The Committee acknowledged Bowmans'proposa! and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

l74.KBL proposed retainingthe proposal, however, this is sublectto the insertion of
a materiality threshold, so that it provides-
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'h person sholl not engoge in ony significont or repeoted condua thot omounts to

obuse of buyer power in o morket in Kenyo or o substontiol port thereof."

Committee's Observation
The Committee acknowledged KBL's proposal and noted that due to
overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss of protective mechanisms
imbedded in abuse of buyer power provision.

Clause 9(40(A) (2))

lT5.Multichoice Kenya proposed amending the provision by clarifying that the
examples of conduct constituting abuse of buyer power are illustrative rather than
automatic infringements and should be assessed within their full commercial
context. This is because, several of the listed practices, including the allocation of
costs and risks, pricing arrangements, preferential terms and termination provisions,
may arise from legitimate arm's length negotiations and reflect commercially lustified
arrangements. lt was further submitted that the provision may undermine freedom
of contract by treating common commercial practices as inherently abusive without
considering the contractual relationship or actual market effects. An effects-based
and context-driven assessment would distinguish abusive conduct from legitimate
commercial negotiations, preserve contractual freedom and ensure that
enforcement targets conduct resulting in unfair exploitation, foreclosure or material
adverse effects.

Comm ittee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

lT6.Bowmans proposed that each item of prohibited conduct in section a0A(2) be

reviewed and, where necessary, qualified to ensure that it captures only genuinely

abusive conduct and does not inadvertently prohibit legitimate commercial
behaviour. The new section should read as follows;

Section 40A(2)(o): "systemotic or persistent deloys in the poyment ofsuppliers without
objeaively justifioble reoson in breoch of ogreed terms of poyment, where the deloy is

not ottributoble to o genuine commerciol dispute between the porties regording the
goods or services supplied."
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Committee's Observation
The Committee acknowledged Bowmans' proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

lTT.Bowmans proposed amending Section 40A(2)(b) to read as follows;
"uniloterol terminotion or threots of terminotion of on estoblished commerciol
relotionship without notice or on on unreosonobly short notice, having regord to the
durotion ond noture of the relotionship, the inyesunents mode by the supplier in

relionce on the continuotion of the relotionship, ond ony opplicoble industry norms, and
without on objeaively jusnftoble reoson."

Committee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

lTS.Bowmans proposed amending Section 40A(2Xd) to read as follows;
"uniloterol impositon on supp,iers of goods or seryices of o requirement to fund the
cost of promotion of the goods or seryices, where such requirement wos not
contemploted by the porties ot the time of entering into the supply ogreement ond is
not the produa of genuine commercial negotiotion between the parties."

Committee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without !oss.

lT9.Bowmans proposed amending Section a0A(2)(e) to read as follows;
"uniloterol tronsfer of commerciol risks thot, by the express or implied terms of the
supply ogreement or by estob/ished procttce in the relevont secto4 were meont to be

borne by the buyer rother thon the supplier."

Committee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
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clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

lS0.Bowmans proposed amending Section 40A(2)(f) to read as follows;
"demonds for preferentiol terms thot are substontiolly unfovouroble to the supp,iers

ond thot ore not objeaively justifted by reference to the volume, volue, timing, or other
legitimote commerciol chorocteristics of the tronsoction; or demonding limitotions on

supplies to other buyers where such limitotions ore not objeaively justifted by the
commerciol context of the relotionship ond hove the effea of substontiolly restricung

the supplier's obility to compete in the relevont morket"

Comm ittee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

l8l.Bowmans proposed amending Section a0A(2)(g) to read as follows;
"imposing purchose prices signifcantly below the prevoiling market price for
comporoble goods or seryices in the relevont morket, where the supplier hos no vioble

olternotive buyer ond the pricing is not objectvely justified by the commerciol
charocteristics of the tronsoction, includingthe volume, quolity, or timing of the supply."

Committee's Observation
The Committee acknowledged Bowmans' proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

Clause 9 (section 40A (6))

I82.KAM proposed amending the proposal under the new section a0A(6) by

expanding the list of factors to include: the degree of economic dependence of the
supplier on the buyer; the availability of comparable alternative buyers within a

reasonable timeframe; the relative market shares and economic strength of the
parties; whether the conduct results in a substantial and unjustifiable disadvantage
to the supplier; and whether the conduct has caused or is likely to cause harm to
comPetition.
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l33.According to the stakeholder, the proposal would cover the limitations to the
terms of the individual buyer-supplier relationship and does not consider the
broader competitive context. Further, the stakeholder proposes that the factors
set out under Sections 40A(6) and 408(4) be harmonized to establish a consistent
analytical framework across both regimes. The stakeholder notes that the current
lack of alignment between these provisions introduces unnecessary complexity and
may lead to inconsistent enforcement outcomes.

Committee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

lS4.Bowmans proposed amending section 40A(6) to include:
i. the degree of economic dependence of the supplier on the buyer;
ii. the availability of genuinely comparable alternative buyers within a

reasonable timeframe;
iii. the relative market shares and economic strength of the parties;
iv. whether there is a substantial unlustifiable disadvantage to the affected

supplier; and
v. whether the impugned conduct has caused or is likely to cause harm to

comPetition.

l85.Further, Bowmans noted that the factors in sections 404(6) and 408(4) should
be harmonised, so that both regimes apply a consistent analytical framework. They
were of the view that there is no sound basis for applying different assessment
criteria to abuse of buyer power and abuse of superior bargaining position, and the
divergence creates unnecessaD/ complexity and a risk of inconsistent outcomes.

Committee's Observation
The Committee acknowledged Bowmans' proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
408 on abuse of superior bargaining position, the provisions on abuse of
buyer polver may be deleted without loss.

Clause 9 (40A (7))

l86.KAM proposed amending the criminal sanctions under section 40A (7) be
removed and replaced with administrative penalties, in line with the enforcement
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framework under section 9lA. The stakeholder is of the view that criminal

sanctions be limited to the most egregious cases such as: deliberate, repeated, or
systematic contraventions; demonstrable and substantial harm to affected suppliers;

and non-compliance with a prior administrative order or direction issued under

section 9lA. According to the stakeholder, an administrative enforcement approach

would be more proportionate and better aligned with the objectives of competition
regulation.

Committee's Observation
The Committee acknowledged KAM's proposal and noted that due to
overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

Clause 9 (40A) (7)

IST.AMCHAM proposed deleting the criminal sanctions and replacing them with
administrative penalties in line with the administrative enforcement framework
under Clause 9lA. Alternatively, the stakeholder proposed limiting criminal

sanctions to deliberate, repeated or systematic contraventions that cause

demonstrable and substantial harm and occur following non-compliance with a prior
administrative order or direction. lmposing criminal sanctions, including
imprisonment, for conduct arising from buyer-supplier relationships is

disproportionate because such conduct primarily concerns commercial dealings

rather than fraud, deception or deliberate harm to the public interest. The

stakeholder further observed that retaining criminal sanctions alongside the
proposed administrative enforcement framework creates inconsistency and may

discourage legitimate commercial negotiations, innovation and pro-competitive
conduct.

Committee's Observation
The Committee acknowledged KAM's proposal and noted that due to
overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

l88.Bowmans, proposed that section 40A(7) be deleted and replaced with
administrative penalties, in line with the enforcement mechanism introduced in

proposed section 9lA.
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Comm ittee's Observation
The Committee acknowledged Bowmans' proposal

Clause 9 (sections 40A & 40B)

l89.PwC proposed amending the Bill to clarify the relationship between sections 40A
and 40B, specifying whether they are mutually exclusive or can apply concurrently.
Additionally, consider whether overlapping conduct should be consolidated into a
single provision, or alternatively, specifr the criteria for determining which provision
applies in a given case.

l90.PwC submitted that regulatory clarity requires that undertakings understand which
prohibition applies to their conduct and what the consequences are. Overlapping
prohibitions with identical penalties create enforcement uncertainty and may lead
to inconsistent application of the law.

Comm ittee's Observation
The Committee acknowledged PwC's proposal and noted that due to
overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

l9l.Bowmans proposed deleting section 40A in its entirety, noting that;
i. the abuse of superior bargaining position provisions under proposed section

40B, suitably amended in accordance with the recommendations set out in

their submissions, serve as the single instrument governing exploitative
conduct in unequal commercial relationships, including buyer-supplier
relationships.

ii. The code of practice mechanism in sections 40A(3) and 40,4(4), and the
provision on agreements in section 40,4(5), be carried over into section 40B
as additional subsections, so that the structural protections currently
afforded by the buyer power regime are preserved within the consolidated
ASBP framework.

iii. The factors listed in section 40A(6) that are not already reflected in section
408(4) - including the nature and determination of contract terms, the
payment requested for access to infrastructure, the price paid to suppliers,
and the mechanism for the resolution of disputes - be added to the list of
factors in section 408(4), so that the Authority's assessment of complaints
arising in buyer-supplier relationships is informed by the full range of relevant
considerations.
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Furcher, the stakeholder submitted that the definition of "buyer power" in

section 2 of the Principal Act be retained for interpretive purposes but be

expressed to operate as a subset of the ASBP concept rather than as a

freestanding regime, so that the proportionality test inherent in the section
2 definition is preserved as a relevant consideration in the Authority's
assessment of buyer-supplier complaints under section 40B.

Comm ittee's Observation
The Committee acknowledged Bowmans'proposal and noted that due
to overlap and similarity of provisions between abuse of buyer power in
clause 9 in the proposed new section 40A and the proposed new section
40B on abuse of superior bargaining position, the provisions on abuse of
buyer power may be deleted without loss.

Clause 9 (section 40B (l))
l92.KAM proposed amending the new Section 40B( l) to introduce a competitive harm

requirement to read as follows:
"A person sholl not engoge in ony conduct thot omounts to obuse of o superior

borgoining position ond thot couses or is /ikely to couse horm to competition in o
morket in Kenyo, or o substontiol port of Kenyo."

lg3.According to the stakeholder, this amendment is necessary to ensure that the
provision operates as a competition law instrument rather than a general

commercial fairness standard. Alternatively, the stakeholder proposed that the
Authority be required to demonstrate that the conduct results in a substantial and

unjustifiable disadvantage to the counterparty, assessed against objective and

competitive benchmarks, before establishing a contravention.

Committee's Observation

The Committee acknowledged the KAM's proposal and made the
following observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: (l) power dynamics between
trading parties where one is at a disadvantage; (2) the Party at an

advantage is not necessarily "dominant"; (3) economic
dependence of one party to the other and the lack of alternatives;
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(ii)The context within which an "imbalance" arises is where the
c:rcumstances of a complaint disclose an abuse of the rights
between the trading parties. As earlier observed, dominance is not
a relevant consideration when considering abuse of superior
bargaining position; and

(iii) lt is on this premise that many jurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as

a standalone prohibition thus complementing traditiona! rules on
abuse of dominance.

l94.KBL proposed deleting the proposal in its entirety. Alternatively, if the clause is
retained, amend to;

(a) remove criminal sanctions in favour of in administrative enforcement under
section da 9lA;
(b) introduce materiality and reasonableness thresholds across each category of
prohibited conduct;
(c) require objective evidence of economic c dependency before liability may

arise; and
(d) provide a safe harbour for conduct undertaken pursuant to published,

transparent and non-discriminatory commercial terms.

Committee's Observation
The Committee acknowledged KBL's proposa! and made the following
observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: (l) power dynamics between trading
parties where one is at a disadvantage; (2) the party at an advantage is

not necessarily "dominant"; (3) economic dependence of one party to
the other and the lack of alternatives;

(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights between
the trading parties. As earlier observed, dominance is not a relevant
consideration when considering abuse of superior bargaining position;

(iii) It is on this premise that many iurisdictions treat abuse of economic
dependence or abuse of superior bargaining position as a standalone
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prohibition thus complementing traditional rules on abuse of
dominance;

(iv) The concept aligns Kenya's law with international trends, for
instance fapan and the EU on unfair trading practices rules;

(v)The need for criminalization serves a deterrent purpose and it is

consistent with the principal Act where prohibited conduct has been

criminalized (for instance under restrictive trade practices, abuse of
dominant position and merger control).

Clause 9 (408) (l)
ISS.AMCHAM proposed amending the provision to introduce a competitive harm

requirement by providing that a person shall not engage in conduct amounting to
abuse of a superior bargaining position where such conduct causes or is likely to
cause harm to competition in a market in Kenya or a substantial part of Kenya.

Alternatively, the stakeholder proposed requiring the Competition Authority of
Kenya to demonstrate that the impugned conduct results in a substantial and

uniustifiable disadvantage to the affected counterparty, assessed against objective
and competition-based benchmarks, before establishing a contravention.

l96.The proposed provision establishes a blanket prohibition on abuse of superior
bargaining position without requiring proof of harm to competition or the
competitive process, contrary to established competition law principles. The
absence of a competitive harm threshold may result in the Competition Authority
of Kenya investigating ordinary commercial disputes with no material impact on
competition, thereby creating uncertainty for businesses and discouraging legitimate
commercial negotiations, product development, pricing strategies and other pro-
comPetitive conduct.

Comm ittee's Observation
The Committee acknowledged the AMCHAM's proposal and made the
following observations:

(i) Abuse of superior bargaining position, or abuse of economic
dependence in competition regimes and space across the world,
contains three critical elements: ( l) power dynamics between trading
parties where one is at a disadvantage; (2) the party at an advantage
is not necessarily "dominant"; (3) economic dependence of one party
to the other and the lack of alternatives;
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(ii)The context within which an "imbalance" arises is where the
circumstances of a complaint disclose an abuse of the rights between
the trading parties. As earlier observed, dominance is not a relevant
consideration when considering abuse of superior bargaining position;

(iii) !t is on this premise that many iurisdictions treat abuse of
economic dependence or abuse of superior bargaining position as a
standalone prohibition, thus complementing traditional rules on
abuse of dominance.

Clause 9 (section 40B (2))

l97.KAM proposed amending Section 408 (2) to ensure that only genuinely abusive
conduct is captured and legitimate commercial behaviour is not inadvertently
restricted. The stakeholder submitted that an amendment to paragraph (i) of
section 40B (2) to refer to "unlawful" rather than "unreasonable" collection or
processing of data, is considered to align the provision with the Data Protection
Act, 2019 and other applicable legal standards. Further, KAM is of the view that the
list of prohibited conduct be made exhaustive, at least in the initial stages, to
enhance legal certainty.

Comm ittee's Observation
The Committee acknowledged KAM's proposal but was of the view that
the provisions were appropriate and adequate.

l98.lCPAK noted that the clause does not comprehensively address all forms of
abusive conduct arising from a superior bargaining position, particularly exclusionary
practices. ICPAK therefore proposed amendment by adding the following proposals
to read as follows:

(l) refuse to give o competitor occess to on essentrol focility when it is economicolly

feosible to do so

(m) refusing to supply scorce goods or seryices to o competitor or customer when

supplying those goods or services is economicolly feosible;
(n) buying-up o scorce supply of intermediote goods or resources required by o
competitor

l99.They noted that the proposed additions would strengthen the Bill by addressing
key exclusionan/ practices and align the competition framework with international
best practice, pafticularly section 8 of the South African Competition Act, 1998.

Committee's Observation
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The Committee acknowledged ICPAK's proposal.

200.Multichoice Kenya proposed amending Clause 9 by providing that the examples
of abuse of superior bargaining position under section a0B(2) are illustrative and
should be assessed based on evidence of unfair exploitation, material disadvantage
or distortion of competition. The provision places undue emphasis on bargaining
asymmetry and may capture legitimate pricing arrangements, allocation of costs and
risks, contractual terms and other outcomes of bona fide commercial negotiations.
Additionally, they submitted that the contextual factors set out in the Bill, including
economic dependency, availability of alternative trading paftners and the
commercial relationship between the parties, should form the primary basis for
determining whether abuse has occurred.

Comm ittee's Observation
The Committee acknowledged the proposal by Multichoice Kenya but
was of the view that the provisions were appropriate and adequate.

20 l.Kinyeru Mwago recommended having an interpretive note confirming its
application to gig and platform- mediated transport work.

Committee's Observation
The Committee acknowledged Kinyeru Mwago's proposal but was of the
view that the provisions in the Competition Act, Cap. 504, were
adequate.

202.Bowmans, proposed that each item of prohibited conduct in section 408(2) be
reviewed and, where necessary, qualified to ensure that it captures only genuinely
abusive conduct and does not inadvertently prohibit legitimate commercial
behaviour. ln this regard, they proposed the amending it to read as follows;

Section a0B@)(a): "systemotic or persistent deloys in the payment ofsuppliers without
objeaively justifioble reoson in breoch of ogreed terms of poyment, where such deloys
ore not ottributoble to o genuine commerciol dispute between the port es regording
the conformity, quolity, or completeness of the goods or seryices supplied."

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provisions were appropriate and adequate.

2O3.Bowmans proposed amending Section 40B(2)(b) to read as follows;
"uniloterol terminotion or threots of terminotion of on estoblished commerciol
relotionship without notice or on on unreosonobly short notice, hoving regord to the
durotion ond noture of the relotionship, the inyestrnents mode by the supplier (or
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counterporly) in relionce on the continuotion of the relotonship, ond ony opplicoble
industry norms, ond without on objeaively justifioble reoson."

Committee's Observation
The Committee acknowledged Bowmans' proposa! but was of the view
that the provisions lyere appropriate and adequate.

204.Bowmans proposed amending Section a0B@)(c) to read as follows;
"foiling to provide the counterporly with the moteriol terms, conditions or other rules

ossocioted with the tronsoction or service within o reosonoble time prior to the
conclusion of the ogreement or the commencement of the provision of the service,

where such foilure prejudices the obility of the counterporty to moke on informed
commerciol decision."

Comm ittee's Observation
The Committee acknowledged Bowmans' proposa! but was of the view
that the provisions were appropriate and adequate.

2O5.Bowmans proposed deleting Section 408(2)(d) in its entirety.

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

206.Bowmans proposed amending Section a0B(2)(e) to read as follows;
"unilateral transfer of costs to a counterparty that were not contemplated by

the parties at the time of entering into the agreement and that are not the
produce of genuine commercial negotiation between the parties, including but
not limited to the unilateral imposition of a requirement for the counterparty
to fund the cost of promotion of goods or services."

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

207.Bowmans proposed amending Section a0B(2)(f): to read as follows;
"unilateral transfer of commercial risks that, by the express or implied terms of
the agreement between the parties or by esublished practice in the relevant
sector, were meant to be borne by that party rather than the counterparty."

Comm ittee's Observation
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The Committee acknowledged Bowmans' proposa! but was of the view
that the provision was appropriate and adequate.

208.Bowmans proposed amending Section a0B(2)(g) to read as follows;
"demonds for preferenilol terms thot ore substontiolly unfovouroble to the
counterporty and thot ore not objeaively justified by reference to the volume, volue,

timing, or other legitimote commerciol choroaeristics of the tronsoction, or by the
counterporty's own competitive offering; or demonding limitotions on supplies or
services to other porties, where such limitotions ore not objectively justified by the
commercial context of the relotionship ond hove the eflbct of substontiolly restricting
the counterporty's obility to compete in the relevont morket"

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

209.Bowmans proposed amending Section 40B(2Xh) to read as follows
"imposing purchose prices srinifcontly below the prevoiling morket price for
comporoble goods or services in the relevont morket or service fees significontly obove
the prevoiling morket rote for comporoble seryices in the relevont morket, where the
counterporty hos no vioble olternotjve ond the pricing is not objeaively justified by the
commerciol chorocteristics of the tronsoction, including the volume, quolity, or timing
of the supply."

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

2l0.Bowmans proposed amending Section 40(BX2)(i) to read as follows;
"collection or processing of dota of the counterporty in controvention of opplicoble doto
protection legislotion or, where no such legislotion direaly opplies to the conduct in
guestion, colleaion or processing of doto thot is not reosonobly necessory ond not
objeaively jusnftoble for the performonce of the tronsoction or the provision of the
service ond thot couses or is likely to couse competitive horm to the counterporty in
the relevont morket."

Comm ittee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

2l l.Bowmans proposed amending Section 40B(2)(l) to read as follows;
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"imposing conditions for the terminotion of service thot ore substontiolly more onerous

thon those thot would be expeaed in comporoble commerciol relotionships in the
relevont sector, ond thot ore not objectively justified by the noture of the service, by
relotronship-speciftc investments mode by the pony imposing such conditions, or by the
terms expressly ogreed between the porties."

Comm ittee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

2l2.Bowmans proposed amending Section 408(2)(k) to read as follows; "deliberote

obstruction of the core business octrvitres of o counterporty, or unworronted interference
in the monogement of the business of o counterporty, other thon conduct thot is -(i) expressly outhorised by the terms of the ogreement between the porties;

(il reosonobly necessory for the protection of the legitimote commerciol interests

of the porty concerned, including the protection of intelleauol property, brond
stondords, or producl quolity; or

(iil required by opplicoble low or regulotion."

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the provision was appropriate and adequate.

New Proposal
2l3.Bowmans proposed inserting a new section a0B(2)(l): "refusol to receive or return

ony goods or o moteriol port thereof without objeaively justifioble reoson in breoch of
ogreed controctuol terms, other thon o refusol thot is ottributoble to the nonconformity of
the goods with the controctuol specificotion or to the counterporty's foilure to comply with

ogreed delivery terms."

Committee's Observation
The Committee acknowledged Bowmans' proposal but was of the view
that the proposal fell outside the scope of abuse of superior bargaining
position.

2 l4.Bowmans proposed insercing a new section 40B(2)(m): "bidding up prices of inputs
to o level signiftcantly obove the prevoiling morket price for such inputs, where such conduct

hos the purpose or likely effect of substontiolly restrictrng the obility of competing
undertokings to occess those inputs in the relevont morkeL ond where such conduct is not
objeaively justified by the por-ty's genuine commerciol requirements for those inputs."
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Committee's Observation
The Committee acknowledged Bowmans' proposal.

Clause 9 (408 (3-4))

2l5.Kinyeru Mwago proposed amending the clauses to expressly require that, where
the Authority develops a sector-specific code of practice for ride-hailing or similar
platform- mediated transport, registered Driver and Rider associations shall be
recognised as mandatory consultative stakeholders, and not merely notified after
the code is drafted.

Committee's Observation
The Committee acknowledged Kinyeru Mwago's proposa! and noted
that this could be addressed during implementation.

Clause 9 (sections 408 (4))

2l6.PwC proposed amending the Bill to resolve the contradiction between Sections
4(7) and 40B(4)(b) by making clear what standard applies when the Authority
assesses complaints of abuse of superior bargaining position.

2lT.According to PwC, the two provisions contradict each other: section 4(7) says
market position is irrelevant to Superior Bargaining Position, while section
408(4)(b) requires it to be considered when assessing abuse of Strategic Bargaining
Position. Section 40B(4Xb) lists "the position of the undertaking in the market" as

a factor the Authority must consider when determining complaints about abuse of
Strategic Bargaining Position. However, proposed section 4(7) expressly states that
establishing Strategic Bargaining Position does not require proof of dominant
market position or market power.

Committee's Observation
The Committee acknowledged PwC's proposal.

2lS.Kinyeru Mwago proposed that this test should be supplemented with a non-
exhaustive list of sector-relevant dependency indicators, including: algorithmic
deactivation risk, absence of portable ratings or reputational history across
platforms, and platform control over fare-setting mechanisms. This will assist the
Authority in applying the test consistently across future ride- hailing complaints.

Committee's Observation
The Committee acknowledged Kinyeru Mwago's proposal but was of the
view that being specific might make the Act narrow in scope, thus
defeating its obiects.
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Clause 9 (sections 40A (7) & 40B (6))

2l9.PwC proposed amending the Bill to clarify the mental element (mens rea) required
for criminal liability under sections 40A (7) and 40B (6). Additionally, consider
whether criminal sanctions are proportionate for all forms of buyer power abuse
and Strategic Bargaining Position abuse, or whether they should be reserved for the
most serious cases,

220.PwC submitted that the use of criminal sanctions (including imprisonment) for
what are essentially commercial/ competition law matters is a significant policy
choice. Criminal liability typically requires proof of fault (mens rea) to a higher
standard. The Bill does not specify whether intent, knowledge, or negligence is

required for conviction.

Committee's Observation
The Committee acknowledged PwC's proposal and noted that the need
for criminalization seryes a deterrent purpose. Further, this is consistent
with the principal Act where prohibited conduct has been criminalized
(for instance under restrictive trade practices, abuse of dominant
position and merger contro!).

Clause 9 (section 40B (6))

22l.KAM proposed amending by deleting the criminal sanctions under section a0B(6)
and replace with administrative penalties, in line with the enforcement framework
under section 9lA. Alternatively, the stakeholder is of the view that criminal
sanctions be limited to the most egregious cases, such as: deliberate, repeated, or
systematic contraventions; demonstrable harm to competition or to a counterparty;
and non-compliance with a prior administrative order issued by the Authority.
According to the stakeholder, an administrative enforcement approach would be
more propoftionate and better aligned with the nature of the conduct regulated
under the ASBP provisions.

Committee's Observation
The Committee acknowledged KAM's proposal and noted that the need
for criminalization serves a deterrent purpose. Further, this is consistent
with the principal Act where prohibited conduct has been criminalized
(for instance under restrictive trade practices, abuse of dominant
position and merger control).
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222.Bowmans proposed amending the Clause on the criminal sanctions in proposed
section 408(6) by deleting and replacing with administrative penalties, in line with
the enforcement mechanism introduced in proposed section 9 lA. ln the
alternative, if the Authority considers that criminal sanctions should be retained for
the most egregious forms of ASBP, the provision should be narrowed so that
criminal liability attaches only to deliberate, repeated, or systematic contraventions
that cause demonstrable harm to competition or to a counterpafty, and only after
the Authority has first issued an administrative order which has been contravened.

Committee's Observation
The Committee acknowledged Bowmans' proposal and noted that the
need for criminalization serves a deterrent purpose. Further, this is
consistent with the principal Act where prohibited conduct has been
criminalized (for instance under restrictive trade practices, abuse of
dominant position and merger control).

223.Bowmans proposed that the mandatory minimum agreement terms currently set
out in section }aAQ) of the Principal Act be carried over into proposed section
40A.

Committee's Observation

The Committee acknowledged the stakeholder's proposal and
recommended that the clause should be amended to provide for
mandatory minimum agreement terms as follows-

"408. (7) An agreement between a buyer undertaking and a supplier
undertaking shall include-

(a) the terms of payment;

(b) the payment date;

(c) the interest rate payable on late payment;

(d) the conditions for termination and variation of the contract with
reasonable notice; and

(e) the mechanism for the resolution of disputes."

New Proposal

224.Hon. Rading proposed inserting a new section 40D under clause 9 to read:
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"40D.(l) Any person who suffers /oss or domoge os o resu,t of condua prohibited

under this Aasholl hove o right to institute civilproceedings in the Competition Tribunol

or o court of competent jurisdiaion for -
(o) recovery of the loss or domoge suffered;
(b) on injundon to prevent the continuation of the prohibited conduct; ond
(c) such other relief os the court or Tribunol moy deem just ond equitoble.

(2) A consumer body recognised under this Act moy instrtute proceedings on beholf of
two or more consumers who hove suffered loss or domoge orising from the some
prohibited conduct" without requiring the individuol outhority of eoch offected
consumer.
(3) ln owarding domoges under this sectroo the court or Tribunol moy oword
exemplory domoges where the prohibited conduct wos deliberate or recklesq hoving

regord to the extent ofthe horm caused ond the need to deter similor conducL
(4) The right of oa)on under this section sholl not be extrnguished or defeoted by the
obsence of o prior ftnding, investriotro4 or determinotion by the Authority. The ftndings
of the Authority in ony prior investigotion sholl, however, be odmissib/e os evidence in
proceedings under this sectron.

225.The stakeholder submitted that the proposed amendment would give practical
effect to Articles 22 and 46 of the Constitution by enabling persons who suffer loss

from anti-competitive conduct to institute proceedings and seek compensation
directly. The stakeholder further observed thag without a private right of action,
these constitutional guarantees remain ineffective within the competition law
framework. The stakeholder also argued that representative proceedings instituted
by recognised consumer bodies would facilitate access to justice where individual
losses are minimal but collectively substantial, as is often the case in consumer
markets.

Comm ittee's Observation
The Committee acknowledged Hon. Rading's proposal but was of the
view that it required further consultation.

226.KBA proposed amending Clause 9 by inserting a new provision under Part lllA as

shown below-

40D. Objeaive jusilftcoilon

ln determining whether conduct constltutes unfoir morket conduct" obuse of buyer
power or obuse of superior borgoining position, the Authority sholl consider the
commerciol, controctuol ond regulotory context of the condua, including the noture of
the relotionship, ovoilobility of vioble olternotives, moteriol horm, tronsporency,

controctuol bosis, objectrve justificotion ond ony opplicoble legol, supervis ory, regulotory
or controctuol obligotions.
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Lowful colleaion, use or processing of doto in accordonce with doto-protection low,
controctuol terms, consent or onother lowful bosis sholl not, without evidence of
competitive moteriol horm or obusive conduct constrtute unfoir morket conduct-

40F. Groduoted enforcement
For o ftrst controvention, the Authority sholl ftrst issue o worning, complionce direction,
remediol notice or other odministrotive meosure, unless the conduct is deliberote,
repeoted, froudulent or couses substontiol horm.
Criminol prosecutlon sholl be reseryed for deliberote, repeoted or serious
controventions, or wilful failure to comply with o binding direaion ofter o reosonoble
opportunity to respond ond remedy the controvention.

227.They noted that technical or first-time contraventions may attract
disproportionate enforcement action despite causing little or no competitive harm.
Graduated enforcement would promote proportionality by encouraging corrective
action for minor breaches while reserving criminal sanctions for deliberate or
serious non-compliance, thereby strengthening regulatory certainty and reducing
unnecessary compliance burdens.

Committee's Observation
The Committee acknowledged KBA's proposal but was of the view that
it required further consultation.

228.Hon. Rading proposed inserting a new section 40E under clause 9 to read:
"40E. (l) A person who holds o dominont position or o strotegic morket positron in o morket
shall not chorge prices for goods or services thot ore excessiye or unfoir in relotion to the
economic volue ofthose goods or seryices.

(2) ln determining whether o price is excessive or unfoir under subsect ion ( I ), the Authority
sholl consider -(o) whether the price chorged beors o reosonoble relotionship to the cost of

producing or supplying the goods or services, including o reosonoble return on

investmenq
(b) the prices chorged for comporoble goods or seryrces in comporoble competitive
morkets within or outsrde Kenyo;
(c) the effea of the pricing on consumer welfore, household incomes, ond occess

to essentro/ goods or services,'ond
(d) whether the price moteriolly undermines the constitutionol rights o/'persons
under Article 43 of the Constituton, including occess to food, heolthcore, woter,
ond housing.

(3) Excessive or exploitotive pricing sholl be o motter of portlculor concern where it occurs
in morkets for essentlol goods ond seryices including food ond ogriculturol products,
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medicine ond heolthcore, housing, woter, energy, tronsport, ond digitol communicotions

services.

(4) A person who controvenes subsectio n ( I ) commits on offence ond sholl be lioble to on

odministrotive penolty of up to ten per cent of the onnual gross turnover of the undertoking
in Kenyo in the preceding finonciol yeor, or to such other remedies os the Authority moy

impose under section 9 lA of this Act."

229.The stakeholder was of the view that excessive pricing by dominant firms
undermines the socio-economic rights guaranteed under Article 43 of the
Constitution. The stakeholder further noted that similar provisions exist in several
jurisdictions and that Kenya's constitutional framework, which recognizes socio-
economic rights as lusticiable, provides a stronger basis for introducing an excessive
pricing provision.

Comm ittee's Observation
The Committee acknowledged Hon. Rading's proposal but was of the
view that the proposal required further consultation.

230.Hon. Rading proposed inserting a new section 40F under clause 9 to read:
"40F. (l) ln opplying the provis/ons of this Act reloting to obuse of superior borgoining

position under section 408, the Authority sholl give porticulor regord to the

vulnerobility of smoll ond medium enterprises and the disproportionote impoct thot
such obuse hos on their viobility ond the livelihoods of their ernployees.

(2) For the purposes of this section,'smoll ond medium enterprise' hos the meoning
ossrgned to it under the Micro ond Smoll Enterprises Aa
(3) Without prejudice to the generolity of seaion 408, conduct thot constitutes

obuse of superior borgoining position ogoinst o smoll or medium enterprise includes

(o) imposing poyment terms exceeding sixty doys from the dote of delivery of goods

or the provision of services, without the prior written consent of the smoll or
medium enterprise,'

(b) requiring o smoll or medium enterprise to purchose goods or services exclusively

from o specifted supplier os o condition of mointoining o commerciol relotionship;

(c) demonding retrospective price reductions ofter goods hove been delivered or
services rendered;
(d) requiring o smoll or medium enterprise to contribute to the costs of wostoge,

shrinkoge, or product returns beyond whot wos expressly ogreed ot the tme of
controcting; ond
(e) using the threot of delisting, controct terminotion, or reduction of orders os o
meons of extrocting concessions not provided for in the original ogreement.
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ft) The Authority sholl publish ond mointoin o Smoll Business Protection Advisory on

its oficiol websitg settrng out in ploin longuoge the rights of smoll ond medium
enterprises under this Act ond the procedure for lodging comploints, ond sholl updote
the Advisory ot ,eost onnuolly.

(5) The Authority sholl designote o Smoll ond Medium Enterprise Desk within its
comploints ofice, responsible for receiving, trioging ond fost-trocking comploints from
smoll ond medium enterpriseg ond sholl resolye such comploints within sixty doys of
receipL subjea to extension by written notice to the complainont where the
complexity of the motter so reguires."

23 l.The stakeholder was of the view that SMEs are a key driver of employment and
economic activity, and that exploitative conduct by dominant commercial partners
threatens their sustainability. The stakeholder further noted that the proposed 60-
day payment standard would help address SMEs' cash flow challenges, while a

dedicated SME desk with expedited timelines would provide timely regulatory
intervention, consistent with practices in comparable lurisdictions.

Committee's Observation
The Committee acknowledged Hon. Rading's proposa! but was of the
view that it required further consultation.

Clauses 9 and l4

232.LSK submitted that the new provisions on abuse of buyer power, superior
bargaining position and administrative enforcement do not expressly provide a right
of appeal to the Competition Tribunal. The Stakeholder stated that an express right
of appeal would avoid disputes over whether the right is implied and safeguard
access to justice under Article 48 of the Constitution. They recommended an

inseftion of an express provision confirming that a person aggrieved by a decision
of the Authority under Part lllA or section 9lA may appeal to the Tribunal, so as

to remove reliance on an inferred mutatis mutandis application.

Comm ittee's Observation
The Committee acknowledged LSK's proposal.

Clause 9: Proposed section 40B

233.EY proposed the inclusion of the following definition:
"Superior borgoining position" means o positron of commerciol odvontoge held by
on undertoking in relotion to onother undertoking, which enobles the undertoking
to moteriolly influence or determine the terms ond conditions of o tronsoction in
o monner that the other undertoking connot reosonobly resist or ovoid without
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suffering significont commerciol disodvontoge, irespective of whether the

undertoking holds o dominont position in o morkeL

234.EY further recommended that, in determining whether an undertaking possesses

a superior bargaining position, strategic market position or market power, the
Authority should consider the following objective factors:

a) the availability of alternative suppliers, customers, service providers or
trading partners;

b) the degree of economic dependence of one part), uPon the other;
c) the relative bargaining strength of the parties;

d) the extent to which one party can impose terms unilaterally;
e) the costs and practical ability of switching to alternative trading partners;

0 the undertaking's control over access to markets, data, technology,
infrastructure or customers; and

g) any other relevant factor demonstrating a substantial imbalance in bargaining

Power.
235.The Stakeholder further recommended the incorporation of interpretative

guidance and oblective assessment criteria drawn from international best practice
to distinguish legitimate commercial influence from conduct that constitutes abuse

of superior bargaining position.

Comm ittee's Observation
The Committee acknowledged EY's proposal and recommends that
subsection (5) be amended to provide as follows-

'A person hos o superior borgoining position in o morket if the Person creotes
a significont imbolonce in the rights ond obligotions reloting to its
commercial relotions with a counterporty ond the counterPortY is deqendent
on the Pe6on in such o woy thot sufficient ond reasonoble possibilities for
switching to third porties do not exist '

Clause 9: Proposed section 408(4Xd)

236.EY submitted that the Bill requires the Competition Authoriry, when determining
complaints relating to abuse of superior bargaining position, to consider whether
the party under investigation is an unavoidable trading partner or a critical business

paftner in the relevant market. The stakeholder recommended that the following
definitions be inserted after section 40B:

737.For purposes of paragraph (d):

"Unovoidoble troding portner" meons on undertoking for which there ore no

reosonobly ovoiloble olternotive supp,iers or purchosers within the relevont morkeL
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"Criticol business portner" meons on undertoking upon which onother undertoking is
substontiolly dependent flor occess to on essentlol input, distribution chonnel, custoier
bose or morket opportunity.

Comm ittee's Observation
The Committee acknowledged EY,s proposat.

Clause l0

238.The OAG noted that the proposed amendment seeks to include privatization of
Government agencies and state corporations under the definition of mergers. They
proposed clarifying on how privatization of Government agencies would result in
mergers.

Comm ittee's Observation

The committee acknowledged the stakehorder's proposal and made the
followin g observations-

(i) Privatization of government entities is a competit:on law matter,
particularly because selting state-owned assets or monopolies can
heavily impact market dynamics, create private monopolies, or
consolidate industry power. Therefore, privatisation needs to be
pursued in tandem with competition-enhancing poticy and the
design of an adequate post-privatisation regutatory framework.

(ii) There exists no overlap between the merger control under the
competition regime and the procedural and administrative
functions of the Privatization Authority.

239.ALN Kenya proposed that the proposed amendments to section 4l(2) be
supplemented with the following:

(i) A co-ordination mechanism requiring the Authority to conduct its review in
consultation with the Privatisation Authority established under the Privatisation
Act (No. l8 of 2025), and limiting the Authority's review to the competitive
effects of the privatisation rather than the merits of the underlying government
policy decision.

(ii) An expedited review timeline for privatisation transactions, which the Cabinet
Secretary may prescribe by notice and which shourd not exceed thirty days.

240.ALN Kenya submitted that the extension of merger conrrol to privatizations seryes
a leSitimate PurPose of ensuring that the transfer of state-owned assets to private
ownership is reviewed for its effects on competition. However, the stakeholder
cited some practical issues. First, both the Authority (under the competition Act
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and the Privatisation Authority (under the Privatisation Act, No. l8 of 2025) will
have overlapping roles in relation to the same transaction. Second, the standard

merger review process can be lengthy. Government privatisation transactions are

subject to investor timelines and fiscal obligations that may not accommodate a

standard review period. An expedited review track is necessary to ensure that
merger control does not become an obstacle to the Government's privatisation

ProSramme.

Committee's Observation

The Committee acknowledged the ALN's proposal and made the
following observations-

(i) Privatization of government entities is a competition law matter,
particularly because selting state-owned assets or monoPolies can

heavily impact market dynamics, create private monopolies, or
consolidate industry power. Therefore, privatisation needs to be

pursued in tandem with competition-enhancing policy and the design

of an adequate post-privatisation regulatory framework.
(ii) There exists no overlap between the merger control under the

competition regime and the procedural and administrative functions
of the Privatization Authority.

24lPwC proposed amending the Bill to clarify the interaction between the
Competition Act merger control regime and the Privatization Act, including which

authority has primacy and how processes should be sequenced. Additionally,
consider whether modified timelines or procedures are needed for privatisation

transactions. Finally, clarify whether section 42(3) (merger without approval has no

legal effect) applies to privatisations, and if so, address the practical implications.

242.The stakeholder submitted that bringing privatisations under merger control is a

significant policy choice that requires coordination with the existing privatisation

framework. Without clarity on the interaction between the two regimes, there is a

risk of conflicting processes, delays, and legal uncertainty about the validity of
privatisation transactions.

Committee's Observation

The Committee acknowledged PwC's proposal and made the following
observations-
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(i) Privatization of government entities is a competition taw matter,
particularly because selling state-owned assets or monopolies can
heavily impact market dynamics, create private monopolies, or
consolidate industry power. Therefore, privatisation needs to be
pursued in tandem with competition-enhancing policy and the design
of an adequate post-privatisation regulatory framework.

(ii) There exists no overlap between the merger control under the
competition regime and the procedural and administrative functions
of the Privatization Authority.

243.KPMG proposed amending the provision by clarifiing that privatization
transactions shall only be notifiable where the applicable merger notification
thresholds under the Competition Act are met. They stated that, although the Bill
treats the privatization of Government agencies and State corporations engaged in
trade as mergers, it does not clarifi the applicable notification thresholds, timing
requirements or whether the existing merger thresholds continue to apply. Limiting
notification to transactions that meet the prescribed thresholds would avoiJ
unnecessary merger filings for small privatization transactions and enhance
transaction certainty.

Comm ittee's Observation

The committee acknowledged the stakeholder's proposal and made the
fol lowing observations-

(i) Privatization of government entities is a competition law matter,
particularly because setling state-owned assets or monopolies can
heavily impact market dynamics, create private monopolies, or
consolidate industry power. Therefore, privatisation needs to be
pursued in tandem with competition-enhancing policy and the design
of an adequate post-privatisation regulatory framework.

(ii) There exists no overlap between the merger controt under the
competition regime and the procedura! and administrative functions
of the Privatization Authority.

244.WeCare submitted that privatisation or partial divestiture of a State corporation
should undergo a public-interest assessment. They recommended that the
assessment cover valuation, data sovereignty, affordability and long term fiscal
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impact and that the report be published and tabled before the relevant Committee
of the National Assembly before approval.

Committee's Observation
The Committee acknowledged WeCare's proposal but was of the view
that this matter is properly addressed in the Privatization Act (No. l8
of 2025).

245.KBL proposed that the proposal be retained subject to the introduction of clear
notification thresholds, expedited review timelines and an appropriate de minimis
threshold for qualifying transactions.
Committee's Observation
The Committee acknowledged KBL's proposal and noted that these
procedura! details could be provided for in the rules and guidelines.

Clause I I

246.The lEA submitted that there is the need to ensure that the product
representation adheres to stated or set standards. ln other countries, a product
package portrait shows the exact size of its contents thereof. According to lEA, this
would be aimed at ensuring consumers get value for money, and accurate
descriptions for their product or service acquisitions.

Comm ittee's Observation
The Committee acknowledged IEA's proposal.

247.PwC proposed amending the Bill to
i. define "material information" or provide guidance on what information

must be disclosed to avoid liability under the new sub-clause (c).

ii. clarify sub clause (a), which appears to contain a drafting error.
iii. Finally, consider whether the positive disclosure obligation should be

limited to specific categories of goods or services, or to information that
affects consumer safety or purchasing decisions.

248.PwC submitted that a positive disclosure obligation is a significant regulatory
burden that requires clarity about its scope. Without a definition of "material
information", undertakings cannot know what they are required to disclose, and

enforcement becomes arbitrary. Further, the stakeholder observed that the Bill had

unclear drafting of sub clause (a) which requires correction.

Comm ittee's Observation
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The Committee acknowledged PwC's proposal and was of the view that
the provisions were adequate.

249.KBA proposed amending the provision by adding the following:

Provided thot, where the good or service in guestion is o finonciol product or seryice
reguloted under the Banking Aa, the lnsuronce Act, the Copitol Morkets A4 the Socco
Societies Aa or ony other finonciol sector legis/otion, ond disclosure requirements
opplicoble to thot product or service ore prescribed by the relevont financiol sector
regulotor, complionce with those disclosure requirements sholl be o defense to o chorge
under this section, without prejudice to the Authority's power to refer the motter to the
relevont regulotor.

250.They highlighted that the Bill may subject regulated financial institutions to
duplicative enforcement by both the Competition Authority and sector regulators
in relation to the same disclosure obligations. Therefore, compliance with sector-
specific disclosure requirements would promote coordinated financial consumer
Protection, reduce overlapping enforcement and inconsistent regulatory outcomes,
while preserving the Authority's power to refer matters to the relevant sector
regulator where appropriate.

Committee's Observation
The Committee acknowledged KBA's proposa! and was of the view that
the provisions were adequate.

25 l.WeCare submitted that the clause should also cover misleading conduct in digital
and app based transactions. They recommended that the clause expressly include
algorithmic pricing, hidden fees and automatic renewal of subscriptions.

Committee's Observation
The Committee acknowledged PwC's proposal and was of the view that
the provisions Yvere adequate.

252.KBL proposed amending the proposal by

(a) delete proposed paragraph (a)(vii);

(b) amend paragraph (b)(vi) to

read: "...concerning any other relevant information in connection with the
supply or Promotion of goods or services that would be likely to affect a

reasonable consumer's transactional decision"; and
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(c) to provide: "...withholds material information on the quality or use of a

good or service, where 'material' means information that would be likely to
affect an average consumer's transactional decision, and the withholding is

intentional or reckless."

Comm ittee's Observation
The Committee acknowledged KBL's proposal but was of the view that
the proposals in the clause were adequate.

Clause ! I (c)

253.ALN proposed amending the proposed Section 55(c) so that 'material
information' means
'lnformotion thot o reosonoble consumer would consider signiftcont in deciding whether
to ocquire or use o good or servicg including sofety wornings, limitottons on use, ond
expiry informotion.'

254.Further, amend the provision by inserting the word "knowingly" before "withholds",
so the provision reads: -

"(c) knowingly withholds material information on the quality and use of a good
or service,"

255.ALN Kenya submitted that as drafted, Section 55 prohibits false and misleading
representations but does not require a trader to disclose anfthing thus the new
paragraph (c) introduces a positive disclosure obligation. Further, adding the word
"knowingly" limits the offence to deliberate concealment, which is the conduct the
provision is aimed at.

Committee's Observation
The Committee acknowledged ALN's proposal and was of the view that
the provisions were adequate.

256.Hon. Rading proposed inserting the following paragraphs under clause I I under
the proposed paragraph (c) of section 55 to read as follows:
"(d) foils to disc/ose cleorly ond prominently to the consumer before the point of purchose

or commitment -(i) the totol price poyoble by the consumer inclusive of oll opplicoble fees, chorges,

toxes, plotform levies, ond other costs,'

(ii) the bosis on which personolised or olgorithmicolly determined pricing hos been

opplied, where the price offered to the consumer differs from the stondord or
odvertised price;
(iii) the existence ond terms of ony subscription, outomotc renewol, or recurring
chorge thot will be opplied ofter on initiol purchose or triol period; ond
(iv) the terms ond conditions, including ony penolties or restrictrong opplicoble to

the cancellotion, exit, or terminotion of o service or subscription; or
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(e) uses doto colleaed from or obout the consumer to set o personolised price for goods
or seryices without hoving first obtoined the consumer's freely given, specific, informed,
ond unambiguous consent to the use oftheir personol doto for pricing purposes, consistent
with the requirements of the Doto Protection Acg 2019."

257.The stakeholder was of the view that hidden charges, drip pricing, and
algorithmically determined personalised pricing are common consumer abuses in
the digital economy. The stakeholder further noted that requiring pre-purchase
price disclosure and aligning the provisions with the Data Protection Act would
enhance consumer protection, promote informed consumer choice, and give effect
to Article 46( l)(b) of the Constitution.

Comm ittee's Observation
The Committee acknowledged Hon. Rading's proposal and was of the
view that the proposal needed further consultation.

Clause l2

258.The State Department for Trade proposed developing transparent
regulations prescribing the circumstances under which commitments and
settlement agreements may be accepted. Lack of clear criteria for accepting
commitments may result in inconsistent application.

Committee's Observation
The Committee acknowledged the proposal by the State Department
for Trade.

259.Transparency lnternational proposed amending the Clause to introduce
statutor), timelines for investigations and periodic reporting on consumer welfare
investigations. They submitted that the Bill does not establish timelines within which
investigations should be concluded, potentially affecting administrative efficiency and
access to justice.

Committee's Observation
The Committee acknowledged Transparency lnternational's proposal
and observed that the provisions of section 3l in the principal Act
together with rules 34 to 40 of the Competition (Genera!) Rules, 20 !9
were adequate and that implementation of the provisions allows for
compliance with Article 47 of the Constitution.

260.PwC proposed insercing a definition of "consumer welfare matters" that sets out
the types of issues the Authority may investigate under this provision. This should

E



clarify whether the term extends beyond individual complaints to include market
studies, thematic investigations, or systemic issues affecting consumers. The
stakeholder observed that the Bill does not define what "consumer welfare
matters" means, and other new provisions in the Bill continue to use the word
"complaints". Without a definition, the scope of the Authority's expanded powers
is unclear.

Committee's Observation
The Committee acknowledged PwC's proposal and noted that the
provision was adequate.

26 I.KBA proposed amending the provision by introducing a statutory coordination
framework requiring the Competition Authority to consult and, where appropriate,
coordinate with the relevant sector regulator before commencing enforcement
action against a regulated entity in matters falling within the mandate of both
regulators. The stakeholder further recommended establishing a framework for
information sharing, referral of matters and avoidance of duplicative investigations
and enforcement proceedings. They noted that regulated entities may be subjected
to parallel investigations, overlapping compliance requirements and inconsistent
regulatory outcomes in the absence of a formal coordination mechanism.

Comm ittee's Observation
The Committee acknowledged KBA's proposal and was of the view that
this is already provided for in the Act in sections 5(3) and 9(l)(m).

262.KBL proposed amending the provision to require that the Authority may only
initiate an own-motion investigation where it has reasonable grounds, supported by

credible information, to believe that a consumer welfare concern exists.

Committee's Observation
The Committee acknowledged KBL's proposal but was of the view that
the proposal would unnecessarily inhibit the Competition Authority
from carrying out is functions.

Ctause l3

263.The State Department for Trade proposed introducing statutory timelines
for determining appeals while safeguarding due process. Lengthy appeal Processes
may delay implementation of important competition remedies.

Committee's Observation
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The Committee acknowledged the proposal by the State Department
for Trade, noting that section 40 of the Competition Act, Cap. 504,
does not address this.

264.PwC proposed defi ning
i. how gross annual turnover is to be calculated for penalty purposes, specifying

whether it refers to Kenyan or worldwide turnover, entity level or group
level turnover, and whether it is limited to the relevant market or product
line.

ii. Additionally, clarify the interaction between section 89 (criminal penalty for
non-compliance) and section 9lA (administrative penalty) can both apply to
the same conduct.

iii. Finally, review whether summary recovery of administrative penalties as civil
debt (section 9lA (3)) provides adequate due process protections,
particularly the right to be heard before enforcement.

265.PwC submitted that under Article 24 of the Constitution, any limitation of rights
must be proportionate. A penalty framework that does not clearly define the
turnover base risks imposing disproportionate sanctions, particularly on large
diversified enterprises whose group-wide turnover may bear little relation to the
conduct in question.

Committee's Observation
The Committee acknowledged PwC's proposal and observed that
statute does not contain !ega! and procedural provisions to guide
enforcement of the Competition Authority's decisions and recovery of
unpaid penalties and fees. These provisions are intended to cover that
gap. There are appropriate safeguards built into the Act, the
Constitution of Kenya and the Fair Administrative Action Act, to ensure
the Authority's actions are tawful and proceduralty fair. Enforcement
recovery will be done in deserving cases where there has been
administrative and civil exhaustion of available remedies.

The proposed penalty is intended to serve as a deterrent and discourage
non-compliance with the Competition Authority's orders. The phrase
"up to ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to
pronouncing a penalty. Determination of penalty to be imposed even
under current provisions is guided by guidelines that stiputate how the
Authority exercises discretion.
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266.KPMG was of the view that the proposed turnover-based penalty should be

retained while requiring the Coun or the Authority to consider objective statutory
criteria, including the nature, gravity and duration of the contravention, before
determining the appropriate penalty. They observed that the Bill introduces a

penalty of up to ten per cent of an undertaking's gross annual turnover without
prescribing the factors to guide its application, which may result in disproportionate
penalties for procedural, technical or inadvertent non-compliance.

Committee's Observation

The Committee acknowledged KPMG's proposal and noted that the
proposed penalty is intended to serve as a deterrent and discourage non-
compliance with the Competition Authority's orders. The phrase "up to
ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to
pronouncing a penalty. Determination of penalty to be imposed even
under current provisions is guided by guidelines that stipulate how the
Authority exercises discretion.

267.KBA proposed amending the provision by replacing the proposed penalry

framework with one that limits liability to a person who, without reasonable cause,

wilfully fails to comply with a lawful order, direction or decision of the Authority,
and by reducing the penalty to the lower of one per cent of the undertaking's
relevant turnover in Kenya or one hundred million shillings.

268.The stakeholder further proposed defining "relevant turnover", prescribing a
minimum compliance period of thirty days, introducing a right of appeal to the
Competition Tribunal with an automatic stay pending determination of the appeal,

and requiring the Court or Tribunal to consider factors such as the nature, gravity
and duration of the non-compliance, the harm caused, the undertaking's level of
culpability, cooperation, remedial measures and previous infringements when
determining the appropriate penalty. They proposed that the proposed penalty of
up to ten per cent of an undertaking's gross annual turnover is disproportionate for
failure-to-comply offences, particularly where compliance may involve operational,
contractual or regulatory complexities rather than deliberate disregard of the
Authority's orders.

Committee's Observation
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The committee acknowledged the KBA's proposal and noted that the
proposed penalty is intended to serve as a deterrent and discourage non-
compliance with the competition Authority's orders. The phrase ..up to
ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to
pronouncing a penalty. Determination of penalty to be imposed even
under current provisions is guided by guidelines that stipulate how the
Authority exercises discretion.

269.LsK submitted that the penalty based on gross annual turnover may not be
applicable to ever), "person" covered by section 89 because some persons may not
carry on commercial activities or have measurable turnover. The stakeholder stated
that a penalty provision should be capable of consistenr application to every person
falling within its scope. LSK recommended the amendment of section 89 to align
the scope of liability with the penalty framework by either limiting the offence to
"undertakings"; or providing an alternative penalty mechanism for persons who are
not undertakings, such as a specified monetary penalty.

Committee's Observation

The committee acknowledged the LSK's proposat and noted that the
proposed penalty is intended to serve as a deterrent and discourage non-
compliance with the competition Authority's orders. The phrase ..up to
ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to
pronouncing a penalty. The determination of the penatty to be imposed,
even under current provisions, is guided by guidelines that stiputate how
the Authority exercises discretion.

270.EY submitted that the proposed fine of up to ten percent of an undertaking's gross
annual turnover is punitive and may result in disproportionate sanctions where it is
imposed solely on the basis of turnover. EY stated that the amendment does not
provide obiective criteria to guide the determination of the appropriate penalty and
may exPose undertakings to substantial fines that do not reflect the nature, gravity,
duration or impact of the contravention. They further submitted that the existing
legal framework already provides adequate enforcement mechanisms and allows
courts to imPose sanctions that are fair and proportionate to the circumstances of
each case. The stakeholder recommended that the proposed amendment be
deleted.

Committee's Observation
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The Committee acknowledged EY's proposal and noted that the
proposed penalty is intended to serve as a deterrent and discourage non-
compliance with the Competition Authority's orders. The phrase "up to
ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to
pronouncing a penalty. The determination of the penalty to be imposed,
even under current provisions, is guided by guidelines that stipulate how
the Authority exercises discretion.

27l.FKE recommended that the words "ond sholl be lioble on conviction to o fine of up

to ten percent of the undertoking's gross onnuol turnover of the preceding yeor" be

deleted and replaced with the words "and shall be liable to such administrative
action provided for in section 9lA of the Act". FKE stated that the Bill already
provides several administrative enforcement measures that may be exercised by the
Authority. Enforcement should therefore not be limited to monetary penalties.

Committee's Observation

The Committee acknowledged the FKE's proposal and noted that the
proposed penalty is intended to serve as a deterrent and discourage non-
compliance with the Competition Authority's orders. The phrase "up to
ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to
pronouncing a penalty. The determination of the penalty to be imposed,
even under current provisions, is guided by guidelines that stipulate how
the Authority exercises discretion.

272.KBL proposed amending the provision to-

(a) clarify that turnover refers only to turnover derived from Kenya;

(b) introduce an appropriate monetary cap as an alternative to the percentage-
based penalty; and

(c) clarify that the administrative penalty applies as an alternative to, and not
cumulatively with, criminal sanctions arising from the same conduct.

Committee's Observation

The Committee acknowledged KBL's proposal but was of the view that
the proposed amendment in the Billwas adequate.

Clause l4
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273.ALN Kenya proposed that Section l9,A be amended to provide a minimum notice
period of at least 30 days before any enforcement hearing and must specify the
provision alleged to have been contravened, the facts relied upon and the proposed
enforcement action. Additionally, Section 9lA (3) should expressly provide that a
penalty imposed by the Authority shall not be enforced, whether by way of asset
attachment, garnishment, third-party notices to financial institutions, or any other
coercive measure, until either:

(a) the period for appeal to the Competition Tribunal has expired withour an
appeal having been filed; or
(b) the Tribunal or rhe High court has issued an order confirming the

enforceability of the penalty. Enforcement without judicial or tribunal
confirmation would risk violating Articles 40, 47 and 50 of the Constitution of
Kenya, 20 10, and would expose the Authority to constitutional challenge.

274.ALN Kenya submitted that allowing the Authority to enforce a penalty immediately
before an appeal has been heard or a court has confirmed the decision effectively
renders the right of appeal meaningless.

Comm ittee's Observation

The committee acknowledged ALN Kenya's proposal and noted that the
statute does not contain legal and procedural provisions to guide
enforcement of its decisions and recovery of unpaid penalties and fees.
These provisions are intended to cover that gap. There are appropriate
safeguards buitt into the Act, the constitution and the Fair
Administrative Action Act, to ensure the Authority's actions are lawfut
and procedurally fair.

275.KBA proposed amending the clause by adding subsection 9lB as follows:
9 I B. Procedurol sofeguords

( I ) Before toking odministrot ve enforcement oction, the Authority sho// issue o written
notice to the offected person stoting the olleged controvention, the evidence and legol
bosrs relied upon, the proposed enforcement oction or penolty, ond the period witiin
which the person moy respond.
(2) The offeaed person sholl be given reosonoble occess to the evidence relied upon
by the Authority, subjea b confidentlolity, doto protection ond legol priviiege
requirements.
(3) The offected person sholt be given o reosonoble opportunity to moke written
representotions ond, where o moteriol penolty or remedy is proposed, orol
representotions.
(4) The Authority sholl issue its finol decision in writing, with reosonq within o
reosonoble period.
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(5) A person oggrieved by o decision of the Authority moy oppeol to the Competition
Tribunol within thirty doys of service of the decision.
(6) The filing of on oppeol sholl stoy enforcement of the decision pending determinotion
of the oppeol, unless the Tribunol deterrnines thot o stoy would cause serious ond
imminent horm to compeiltion, consurners or the public interesl

276.They highlighted that the Authority's expanded administrative enforcement powers
may expose undertakings to disproportionate, duplicative or premature sanctions
without adequate due process protections. Additionally, the proposed amendments
would strengthen transparency, accountability, procedural fairness and regulatory
certainty while preserving the Authority's ability to enforce the Act effectively and

ProPortionately.

Comm ittee's Observation

The Committee acknowledged KBA's proposal and noted that the
statute does not contain legal and procedura! provisions to guide
enforcement of its decisions and recovery of unpaid penalties and fees.
These provisions are intended to cover that gap. There are appropriate
safeguards built into the Act, the Constitution and the Fair
Administrative Action Act, to ensure the Authority's actions are lawful
and procedura!!y fair.

2TT.Multichoice Kenya noted that calculating penalties based on an undertaking's
total turnover may result in disproportionate sanctions for multi-product or multi-
service businesses where the infringement relates to only one business segment. ln
their view the Authority should take into account the nature, duration and extent
of the infringement, the economic significance of the affected business segment and
any mitigating or aggravating factors, including the degree of cooperation.
Therefore, the stakeholder proposed amending the provision by requiring the
Authority, when determining administrative penalties under section 9lA, to
consider the relevant line of business or activity in which the infringement occurred
and to ensure that penalties are propoftionate, reasonable and linked to the affected
market or conduct. reflects the actual harm caused and provides greater certainty
for businesses operating across diverse markets.

Committee's Observation

The Committee acknowledged the proposal by Multichoice Kenya and
noted that the proposed penalty is intended to serve as a deterrent and
discourage non-compliance with the Competition Authority's orders.
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The phrase "up to ten percent" provides the Authority with the
bandwidth to accommodate both mitigating and aggravating factors
prior to pronouncing a penalty. The determination of the penalty to be
imposed, even under current provisions, is guided by guidelines that
stipulate how the Competition Authority exercises discretion.

278.LSK submitted that the power to suspend, revoke or vary a righg benefit or
privilege is not supported by clear criteria, procedures or proportionality
safeguards. LSK stated that clear safeguards are necessary because suspending or
revoking a right or privilege is a serious administrative action that must comply with
Article 47 of the Constitution.

279.The stakeholder recommended amendment of section 9lA to set out clear criteria
and procedures for the Authority's exercise of the power to suspend, revoke or
vary rights, benefits or privileges, including prior notice, an opportunity to respond,
proportionality of the action taken and written reasons for the decision. The
provision should also provide for a right of appeal to the Competition Tribunal
against any decision made under section 9 lA.

Comm ittee's Observation

The Committee acknowledged LSK's proposal and noted that the
statute does not contain legal and procedural provisions to guide
enforcement of its decisions and recovery of unpaid penalties and fees.
These provisions are intended to cover that gap. There are appropriate
safeguards built into the Act, the Constitution and the Fair
Administrative Action Act, to ensure the Authority's actions are lawfu!
and procedurally fair.

280.WeCare supported the proposal. They recommended that two per cent of the
penalties recovered be set aside for consumer education, market inquiries,
competition research and digital literacy.

Comm ittee's Observation
The Committee acknowledged WeCare's proposal and noted that the
proposal would require further consultation.

28 I.KBL proposed retaining the administrative enforcement framework, subject to the
following amendments;

(a) clarify that the turnover threshold refers to -gross annual turnover derived
from Kenya;
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(b) introduce statutory criteria to guide the Authority in determining the
appropriate level of any administrative penalty, including the gravity and duration
of the infringement, the undertaking's degree of cooperation, any remedial
measures taken, previous compliance history and the proportionality of the
sanction; and

(c) expressly provide for a right of appeal to the Competition Tribunal against

any administrative penalq/ imposed under this section.

Committee's Observation
The Committee acknowledged KBL's proposal and observed that the
proposed new section 9lA(2)(c) clarifies that the turnover threshold is
the gross annual turnover in Kenya. The Committee further noted that
the statute does not contain lega! and procedural provisions to guide
enforcement of its decisions and recovery of unpaid penalties and fees.
These provisions are intended to cover that gap. There are appropriate
safeguards built into the Act, the Constitution of Kenya and the Fair
Administrative Action Act, to ensure the Competition Authority's
actions are lawful and procedurally fair.

Clause l4 (9lA) (z) (c)

282.KPMG proposed amending Clause 14, by inserting a new Sub-clause to read:
(Zco) Notwithstonding subsectron (2c), where the undertoking or undertokings hove

previously been found to hove engoged in o prohibited proaice under this Act" the
Authority moy impose on odministrotive penolty of up to twenty-five per cent of the
immediotely preceding yeor's gross onnuol turnoyer in Kenyo ond its exports of the
undertoking or undertokings in questron.

283.They noted that this would ensure that administrative penalties are proportionate
to the full scale of an undertaking's commercial activities and strengthen the
deterrent effect of the enforcement framework. Additionally, this will empower the
Authority to impose an administrative penalty of up to twenty-five per cent of the
immediately preceding year's gross annual turnover in Kenya and its exports where
an undertaking has previously been found to have engaged in a prohibited practice
under the Act

Comm ittee's Observation
The Committee acknowledged KPMG's proposal.

New Proposals

284.ALN Kenya propose that a new transitional clause be inserted in the following
terms:
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"(l) During the twelve rnonths immediotely following the commencement of this Aa
(the 'tronsitionol period'), no person sholl be lioble under sectron 408 in respect of
conduct orising from on agreement entered into before commencement provided the
porties review the ogreement in good foith ond bring it into complionce within the
transitionol period.
(2) During the tronsitionol period, the Authority sholl publish complionce guide/ines
on eoch cotegory of condua prohibited under section 408 ond sholl provide on
occessible mechonism through which undertokings moy seek informol guidonce on
complionce.
(3) Any investigoilon commenced under section 24A of the principol Aa before
commencement sholl be continued ond concluded os if section 24A hod not been
repeoled."

285.ALN Kenya submitted that existing commercial arrangements, supply contracts,
platform terms, distribution agreements, were entered into in the absence of the
proposed provisions such as those in the New Part lllA. Many will need to be
reviewed and potentially amended to achieve compliance. lmmediate application
from the date of commencement gives businesses no time to carq/ out that review.
Beyond commercial practicality, the position is also legally problematic.
Comm ittee's Observation
The Committee acknowledged ALN Kenya's proposal.

Clause l4(4)

2S6.Transparency lnternationa! proposed amending the Clause to limit residual
enforcement Powers by clearly defining permissible administrative actions. Further,
strengthen procedural safeguards by requiring notice of intended action, disclosure
of evidence, opportunity to respond, written reasons, and an express right of appeal
to the Competition Tribunal. Tl-Kenya submitted that while subsection (4)
requires fair administrative action before penalties are imposed, the Bill does not
provide detailed safeguards regarding notice, access to evidence, timelines or
appeals. The Authority may also take "any other administrative enforcement action,"
which is broad and may result in uncertainty.

Committee's Observation
The Committee acknowledged Transparency lnternational's proposat
and noted that the statute does not contain legal and procedural
provisions to guide enforcement of its decisions and recovery of unpaid
penalties and fees. These provisions are intended to cover that gap.
There are appropriate safeguards built into the Act, the Constitution of
Kenya and the Fair Administrative Action Act, to ensure the Authority's
actions are lawful and procedurally fair.
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287.Hon. Rading proposed inserting a new subsection to the proposed 9lA under
clause l4 to read:
"(5) The Authority sholl, upon receipt of o formol comploint or upon commencing on

investigotion on its own motion, complete its invest,gotion ond issue o determinotion within

(o) ninety doys for motter s involving obuse of superior borgoining position ogoinst
o smoll or medium enterprise, obuse of buyer power, or o consumer welfore

motter; ond
(b) one hundred ond eighty doys for oll other motters orising under this Act, subject

to o single extension by the Direaor-Generol of not more thon sixty odditionol doys,

where the complexity of the motter requires, provided thot written reosons for the
extension ore given to oll porties within seven doys ofthe extension being gronted.

(6) Where the Authority foils to issue o determinotion within the period specified in
subsectron (5) ond ony extension gronted thereunder, the comploinont moy opply to the
Competition Tribunol for on order compelling the Authority to complete the investigotion

ond issue o determinotion within such further period os the Tribunol moy specifu.

(7) The Authority sholl publish on ia oficiolwebsite o quorterly public occountobility report
disc/osing -

(o) the totol number of comploints received in the quorter;
(b) the number of investigotions opened, completed, ond pending;

(c) o summory of determinotions mode ond penolties imposed, with the nome of
the undertoking concerned where o finding of controvention hos been mode;
(d) the overoge time token to reso/ve comploints in the quorter; ond
(e) the number of motters in which the prescribed timelines were not met ond the
reosons therefor.

(8) The Authority sholl toble the quarterly report before the Notiono/ Assembly Committee
responsib/e for motters reloting to trode ond industry within thirty doys of the end of eoch

quorter."
288.According to the stakeholder, timely competition enforcement and mandatory

public reporting would uphold the constitutional right to fair administrative action
under Article 47. The stakeholder further noted that the proposal would enhance
accountability, improve transparency, and strengthen public confidence in the
competition regulatory system.

Comm ittee's Observation
The Committee acknowledged Hon. Rading's proposal and noted that
this could be addressed in regulations.

289.Hon. Rading proposed inserting a new section 9lB under clause l4 to read:

9 I B ( l) fhere is estoblished o fund to be known os the Consumer Compensotion Fund

(the'Fund').
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(2) The Fund shollconsist of -(o) twenty-five per cent of oll odministrotive penolties ond fines collected by the
Authority under this Act;
(b) monies opproprioted by the Notionol Assembly for the purposes of the Fund;
ond
(c) ony other monies lowfully received by or on beholf of the Fund.

(3) The Fund sholl be opplied for the purpose of -(o) compensoting consumers who hove suffered quontifioble loss os o result of
conduct prohibited under this Act, in coses where individuol recovery through
litigotion is improcticol due to the smoll volue of individuol cloims or the lorge
number of offected persons;

(b) funding consumer educotion, oworeness ond outreoch progrommes, with
porticulor emphosis on reoching rurol, low-income, ond vulneroble populations;
ond
(c) providing finonciol support to recognised consumer bodies to bring
enforcement proceedings under this Act on beholf of offected consurners.

(4) The Authority sholl estoblish ond publish procedures for the odministrotion of
the Fund, including the monner of lodging cloims, the evidence required to
substontiote o cloim, ond the bosis for computing ond distributing compensotion.
(5) The accounts of the Fund sholl be mointoined seporotely from the Authority's
generol funds, oudited onnuolly by the Auditor-Generol, ond the oudit report mode
publicly ovoiloble on the Authority's offtciol websire."

290.The stakeholder stated that allocating a portion of competition fines to consumer
comPensation would align enforcement with justice by ensuring that consumers
harmed by anti-competitive conduct receive compensation, while maintaining an
appropriate balance with the Authority's resource requirements.

Committee's Observation
The Committee acknowledged Hon. Rading's proposal and noted that
it would require further consultation.

New Proposals

29 l.Transparency lnternationa! proposed
i. Strengthening transparency obligations by requiring publication of non-

confidential regulatory decisions, market studies, enforcement reports, and
regu latory guidelines.

ii. lntroducing stronger accountability mechanisms requiring periodic reporring
by the Competition Authority to Parliament on enforcement activities and
market outcomes. Establish objective statutory criteria governing the
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exercise of discretionary regulatory powers to promote consistency and

legal certainty.
Strengthening procedural safeguards by guaranteeing notice, consultation,
hearings where appropriate, reasoned decisions, and effective appeal

mechanisms.
Enhancing safeguards protecting the institutional independence of the
Competition Authority while strengthening parliamentary oversight.
Ensuring that implementation of the Bill fully complies with the Constitution
of Kenya, particularly the principles of transparency, accountability,
participation, integrity, consumer protection, and fair administrative action.

Comm ittee's Observation
The Committee acknowledged the proposa! by Transparency
lnternational.

292.Hon. Rading proposed deleting Section 9(l)(c) of the Act and inserting the
following new subsection:
"(c) promote public knowledge, oworeness ond understonding of the obligotionq r(hts
ond remedies under this Aa ond the duties, functions ond oaivities of the Authority, ond

for this purpose the Authority sholl -

(i) publish ond freely distribute consumer n'ghts guides in Kiswohili ond English, ond

in such other longuoges os rnoy be prescribed by the Cobinet Secretory, setting out
in ploin ond occessible longuoge the rights of consumers ond smoll businesses

under this Aa ond the procedure for lodging comploints;
(ii) conduct not less thon four public consumer oworeness compoigns per colendor
yeor, designed to reoch both urbon ond rurol populations including through

community rodio, sociol medio, ond colloborotion with county governments ond

com m u nity -b osed orgonisotions,'

(iii) estoblish ond mointoin o toll -free consumer comploints ond odvisory helpline,

occessib/e to oll persons in Kenyo ot no chorge, stoffed during normol working

hours ond copoble of receiving comploinu, providing guidonce, ond direaing collers

to the oppropriote remedy; ond
(iv) partner with county goyernmentE public schools ond tertiory institutions, ond

civil society orgonisotions to integrote consumer rights ond competition low

oworeness into public educotion ond civic progrommes.

(lA) The Authority sholl ollocote not less thon ten per cent of its opproved onnuol budget

to consumer educotion, oworeness, ond outreoch octivit es. The Authority sholl include in

its onnuol report to the Notiono/ Assembly o detoiled occount of expenditure under this

subsection ond the reoch ond impoct of the octivities undertoken."
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293.According to the stakeholder, strengtheninS consumer awareness through a toll-
free helpline, Kiswahili educational materials, and dedicated funding for consumer
education would improve access to competition enforcement, pafticularly for rural
consumers. The stakeholder further argued that these measures would promote
the constitutional rights to information and public participation under Article
46( r)(b).

Comm ittee's Observation
The Committee acknowledged the proposal by Hon. Rading.

New Provision

294.KPMG recommended that the Competition Authority be required to publish clear
enforcement guidelines and objective assessment criteria for the new competition
provisions, promote transparency, procedural fairness and stakeholder parcicipation
in the implementation and enforcement of the proposed amendments, and enhance
coordination among sector regulators while providing for periodic review of the
legislative framework to ensure that it remains responsive to evolving market and
technological developments. lt was submitted that these measures would
strengthen regulatory certainty, improve enforcement and ensure that the
competition framework remains responsive to emerging market developments.

Comm ittee's Observation
The Committee acknowledged KPMG's proposa!.
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CHAPTER FOUR

4 OBSERVATIONS OF THE COMMITTEE
295.The Committee, having considered submissions received and held meetinSs on the

Competition (Amendment) Bill (National Assembly Bill No. 4 of 7026), made the
following observations:

( l)Object of the Bill

296.The principal object of this Bill is to amend the Competition Act, Cap. 504' to
broaden the mandate of the Competition Authority in addressing anti-competitive
conduct in digital markets and unfair market conduct arising from the abuse of
superior bargaining position.

(2)Regulation of digital activities within the competition law sphere

297.Digital activity refers to the conduct, operations, or business Practices carried out
in a digital environment. lt usually describes behaviour that may affect competition.
This may include data collection, algorithmic ranking, targeted advertising, self-

preferencing, interoperability decisions, and data sharing.

298.The definition of "digital activity" in the Bill is borrowed from the United Kingdom's

Digital Markets, Competition and Consumers Act 2024,in which section 3 defines

"digital activities" as "the provision of a service by means of the internet", among

other things.

299.Digital service refers to the digital product, platform, or functionality that is offered

to users or businesses. lt focuses on what a firm provides and usually describes the

market or platform where competition occurs. This may include search engines,

social networking services, app stores, online marketplaces, cloud computing,

operating systems, messaging services, and digital advertising seryices.

300.1t is envisaged that to operationalize the provisions, pursuant to section 93 of the

Competition Act, Cap. 504, the Cabinet Secretary, in consultation with the

Competition Authority, will make rules in consultation with the stakeholders. The

Committee was therefore of the view that the definition was adequate.

30r . lt will be imperative that the Rules be developed in a consultative manner, taking

into consideration the views of the stakeholders in this reporc and when the Rules

are developed, and sublecting them to the National Assembly's processes in the

scrutiny of delegated legislation.
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(3)Strategic market position in a digital market

3O2.Strategic market position (SMP) in a digital market as a concept in the Bill is
different from "a dominant position" in the sense that dominance is not a relevant
consideration when considering strategic market position.

303.The PurPose of strategic market position in a digital market is to address firms that
are not dominant but are still in a position to abuse their strategic position.

304.The prohibition of abuse of strategic market position is consistent with Regulation
38 of the COMESA Competition and Consumer Protection Regulations, 2025 and
Article I I of the Protocol to the Agreement Establishing the African Continental
Free Trade Area on Competition policy.

305.|t will be importantthat, if the Bill is passed, rules and guidelines be developed in
consultation with stakeholders to clarify the concept in greater detail.

306.The Bill has not provided for the prohibition of abuse of straregic market position
in a digital market, hence there is need to amend the Bill to prorid" for this.

307.To address the stakeholder's concerns, there is need to amend the Bill to provide
for two additional sections on criteria for designation of an undertaking as having
strategic market position in a digital market and prohibited practices by
undertakings with strategic market position in a digital market.

(4)Abuse of superior bargaining position

308.Abuse of superior bargaining position, or abuse of economic dependence in
comPetition regimes and space across the world, contains three critical elements:
( l) power dynamics between trading parties where one is at a disadvantage; (2) the
party at an advantage is not necessarily ,,dominant"; (3) economic dependence of
one party to the other and the lack of alternatives.

309.The context within which an "imbalance" arises is where the circumstances of a
complaint disclose an abuse of the rights between the trading parties. As earlier
observed, dominance is not a relevant consideration when considering abuse of
superior bargaining position.

3l0.lt is on this premise that many lurisdictions treat abuse of economic dependence
or abuse of superior bargaining position as a standalone prohibition, thus
complementing traditional rules on abuse of dominance. The concept aligns Kenya's
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law with international trends, for instance Japan and the EU on unfair trading

Practices rules.

3l l. Due to overlap and similarity of provisions between abuse of buyer power in

clause 9 in the proposed new section 40A and the proposed new section 40B on

abuse of superior bargaining position, the provisions on abuse of buyer Power may

be deleted without loss of protective mechanisms embedded in the abuse of buyer

power provision.

312. To address stakeholders'concerns under clause 3 in the proposed new subsection
(5) where subjective rerms such as "viable" and "satisfactory" have been used, there
is a need to relook at the provision to make it obiective.

313. The proposed amendment to subsection (6) is as follows-

A person hos o superio r borgoining posiuon in o morket if the person creotes o significont

imbolonce in the rights ond obligotions reloting to its commerciol relotions with o

counterporty ond the counterporty is dependent on the person in such o woy thot suficient

ond reosonob,e possibi,ities for switching to third portres do not exist.

(5)Privatization of Government Entities

3l4.Privatization of government entities is a competition law matter, Pafticularly
because selling state-owned assets or monopolies can heavily impact market
dynamics, create private monopolies, or consolidate industry Power. Therefore,
privatisation needs to be pursued in tandem with competition-enhancing policy and

the design of an adequate post-privatisation regulatory framework.

3 lS.There exists no overlap between the merger control under the comPetition regime

and the procedural and administrative functions of the Privatization Authority.

(6)Summary recoyery of administrative penalties as civil debt

3 l6.The statute does not contain legal and procedural provisions to guide enforcement
of the Competition Authority's decisions and recovery of unpaid penalties and fees.

The provisions in the Bill are intended to cover that gaP. There are appropriate
safeguards built into the Competition Act, Cap. 504, the Constitution of Kenya and

the Fair Administrative Action Act, to ensure the Authority's actions are lawful and

procedurally fair. The Authority will only enforce recovery in deserving cases where
there has been administrative and civil exhaustion of available remedies.
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(7)10% turnover penatty for failure to comply with an order

3l7.The proposed penalty in the proposed new section 9lA(2)(c) in clause l4 of the
Bill is intended to serve as a deterrent and discourage non-compliance with the
Competition Authority's orders.

3l8.The phrase, "up to ten percent" provides the Authority with the bandwidth to
accommodate both mitigating and aggravating factors prior to pronouncing a
penalty. The determination of the penalty to be imposed, even under current
provisions, is guided by guidelines that stipulate how the Competition Authority
exercises discretion.

(8)Publication of rutes, guidelines and codes of practice

3l9.lt will be important that, if the Bill is passed, rules, guidelines and codes of practice
be developed in consultation with stakeholders, which will incorporate the
proposals by stakeholders to clarify various aspects in the Bill in greater detail. This
will ensure that the Competition Authority carries out its mandaie effectively while
commercial activities, innovation, and businesses are unhindered by regulatory
bottlenecks.
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CHAPTER FIVE

5 COMMITTEE RECOMMENDATION
299.The Committee, having considered the Competition (Amendment) Bill (National

Assembly Bill No. 4 of 2026), recommends that the House approves the Bi!! with
the amendments.
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