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PRELIMINARIES

Establishment and Mandate of the Committee

The Senate Standing Committee on Labour & Social Welfare is established pursuant
to standing order 228 of the Senate Standing Orders. The Committee is mandated to
consider all matters related to - Manpower and human resources planning, pension,
gender, culture, and social welfare; youth, National Youth Service, children's welfare;
national heritage, betting, lotteries, sports, public entertainment, public amenities, and
recreation.

The Committee oversights four ministries as follows —

a) The Ministry of Labour and Social Protection;
i. State Department for Labour and Skills Development; and
ii. State Department for Social Protection and Senior Citizens Affairs.

b) The Ministry of Public Service, Performance and Delivery Management;
i. State Department for Public Service; and
ii. State Performance and Delivery Management.

¢) The Ministry of Youth Affairs, Creative Economy and Sports;
i. State Department for Youth Affairs and Creative Economy; and
ii. State Department for Sports

d) The Ministry of Gender, Culture, the Arts and Heritage:;
i. State Department for Gender and Affirmative Action; and
ii. State Department for Culture, the Arts and Heritage.

The Committee also oversights the Pensions Department in the National Treasury &
Economic Planning which includes the following institutions —
i. The Retirement Benefits Authority;
ii. The Local Authorities Provident Fund;
iii. Public Service Superannuation Scheme; and
iv. The Civil Servants Accident Claim Fund.

The Committee also oversights the following Commissions and State Corporations —
i. The Public Service Commission;
11. The Salaries and Remuneration Commission;



1ii.
1v.
V.

National Gender & Equality Commission;
The Commissioner of Sports & Sports Registrar; and
Permanent Presidential Music Commission.

Membership of the Committee

The Committee membership is as follows —

(1
(2)
3)
(4)
(3)
(6)
(7
8)
9)

Sen. Julius Murgor Recha, MP - Chairperson

Sen. George Mungai Mbugua, MP - Vice Chairperson
Sen. (Rtd.) Justice Stewart Madzayo, CBS, MP - Member

Sen. Mohamed Faki Mwinyihaji, MP - Member

Sen. Erick Okong’o Mogeni, SC, MP - Member

Sen. Alexander Munyi Mundigi, MP - Member

Sen. Crystal Kegehi Asige, MP - Member

Sen. Miraj Abdullahi Abdulrahman, MP - Member

Sen. Gloria Orwoba, MP — Member
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CHAIRPERSON’S FOREWORD

The County Assemblies Pensions Scheme Bill, 2021 (Senate Bills No.14 of 2024) is
an ordinary Bill that was published in the Kenya Gazette Supplement No. 56 on 7" of
March, 2024. The Bill was read a first time on 8" May, 2024 and thereafter stood
committed to the Standing Committee on Labour and Social Welfare for
consideration.

The Bill proposes to prov1dc a legal framework for a contributory pension scheme for
members and staff of county assemblies; establish a county assemblies’ pensions Fund
for the payment or granting of pensions or retirement benefits to members of county
assemblies and members of staff of county assemblies; and establishment of the
scheme’s Board of Trustees and the scheme’s management and administration.

Hon. Speaker,

Pursuant to Article 118 of the Constitution and standing order 145 (5) of the Senate
Standing Orders, the Committee published an advertisement in the Daily Nation and
Standard Newspapers inviting members of the public to submit written memoranda to
the Committee on the Bill. The advertisement was also posted on the Parliament
website and social media platforms. Following the call for submissions, the
Committee received written memoranda from several stakeholders.

The Committee proceeded to consider the Bill extensively, scheduled and held
meetings with various targeted stakeholders including the Kenya Revenue Authority
(KRA), The Ministry of National Treasury and Economic Planning, Local Authorities
Provident Fund (LAPFUND), the County Assemblies Forum, CPF Financial Services,
Salaries and Remuneration Commission and The Retirement Benefits Authority.

The Committee received and considered amendments to the Bill from the above-
mentioned stakeholders and held a total of six (6) meetings to consider the Bill. The
Minutes of the Committee in considering the Bill are attached to this Report.

The Committee recommends that the Senate passes the County Assemblies Pensions
Scheme Bill, 2024 (Senate Bills No.14 of 2024) with Committee Stage Amendments
as attached in this Report.

Hon. Speaker,

[ wish to take this opportunity to commend the Members of the Committee for their
devotion and commitment to duty, which made the consideration of the Bill

v



successful. I also wish to thank the Offices of the Speaker and the Clerk of the Senate
for the support extended to the Committee in undertaking this assignment.

Hon. Speaker,

It is now my pleasant duty, pursuant to standing order 148(1) of the Senate Standing
Orders, to present the Report of the Standing Committee on Labour and Social
Welfare on the County Assemblies Pensions Scheme Bill, 2024 (Senate Bills No.14 of
2024).

SEN. ]ULIUQ MURGOR RECHA, MP,

CHAIRPERSON, STANDING COMMITTEE ON
LABOUR AND SOCIAL WELFARE



1.

3.

CHAPTER ONE: INTRODUCTION

1.0 Overview of the County Assemblies Pensions Scheme Bill, 2024 (Senate

Bills No. 14 of 2024)

The County Assemblies Pensions Scheme Bill, 2024 (Senate Bills No.14 of 2024) is an
Act of Parliament to provide a legal framework for a contributory pension scheme for
members and staff of county assemblies; establish a county assemblies” pensions fund

for the payment or granting of pensions or retirement benefits to members of county
assemblies and members of staff of county assemblies; the establishment of the
scheme’s Board of Trustees and the scheme’s management and administration.

The County Assemblies Pensions Scheme Bill, 2024 (Senate Bill No.14 of 2024) was
published in the Kenya Gazette Supplement No.56 of 7" March, 2024. The Bill went
through the first reading on 8" May, 2024 and was subsequently committed to the
Standing Committee on Labour and Social Welfare. A copy of the Bill is attached as
Appendix 3 to this Report.

1

The Bill provides for the following key areas’ —

1.

Part 11 (clauses 4-20) provides for the establishment of the scheme. It establishes
the County Assemblies Pensions Scheme and its Board of Trustees. It provides
the procedure for appointment of the Trustees and the necessary qualifications. It
also provides the Trustees” functions and powers and sets their tenure to three
years, renewable once based on performance;

Part 11l (clauses 21-36) contains provisions on the administration of the scheme
and provides for the appointment of the fund Manager and the Custodian. It also
sets out their functions. The functions of the Administrator are also set out.
Further, the part provides for the vesting of benefits, and withdrawal from the
retirement savings account and retirement from the service among others.
Finally, it sets out the prohibited payments from the scheme;

Part IV (clauses 37-44) provides for the establishment and management of the
County Assemblies Pensions Scheme Fund;

" The County Assemblies Pensions Scheme Bill, 2024,



4.

iv.  Part V (clauses 45-53) sets out the general provisions including the duty of care
of the Board, protection of the Trustees and employees of the scheme from
personal liability, offences, and proceedings for recovery of deductions from
employers and a general penalty clause. It also contains a provision on the
making of regulations and gives this power to the Board, in consultation with the
Cabinet Secretary; and

v.  Part VI (Clauses 54-57) provides for the saving and transitional provisions.
Under the Bill, members and staff of county assemblies who are members of the
Local Authorities Provident Fund and the LAPTRUST (Umbrella) Retirement
Fund shall be transitioned into the Scheme within six months upon the
commencement of this Act.

The Bill will transition all members and staff of county assemblies into one universal
scheme for all the forty-seven county assemblies.

1.1 Legislative Framework: Situation and a comparative analysis of pensions
schemes at the County Governments

1.1.1 Situational Analysis

Article 43(3) (e) of the Constitution confers on every person, the right to social security.
The devolution of government functions and the creation of county governments under
the 2010 Constitution of Kenya necessitated the development of pension schemes
tailored to the needs of county employees.

Under Article 186 (2) of the Constitution, a function or power that is conferred on more
than one level of government is a function or power within the concurrent jurisdiction
of each of those levels of government. Therefore, the devolved governance structure
gives county governments a degree of autonomy. Separate pension Acts respect this
autonomy, allowing counties to manage their pension schemes independently while
adhering to a regulated framework.

Currently, Members of County Assemblies (MCAs) and staff of county governments
have access to several pension schemes designed to secure their retirement. The main
schemes available currently are; Local Authorities Pension Trust (LAPTRUST) and
Local Authorities Provident Fund (LAPFUND), both established under the Local
Authorities Provident Fund Act, Cap 272 of the Laws of Kenya. There is the County
Pension Fund (CPF) established under the County Governments Act, 2012, specifically



under Section 132 and Public Service Superannuation Scheme (PSSS) established under
the Public Service Superannuation Act, 2012.

There has been attempts to come up with specific county pension laws. Presently, the
county governments have no uniform retirement scheme for employees and MCAs.
Bills were introduced to ensure a smooth transition and provide comprehensive
retirement benefits for county government employees.

For instance, The County Pension Scheme Bill, 2016, Kenya Gazette Supplement No.
190 (Senate Bills No.20), sought to address the retirement needs of county government
employees by providing a unified framework for their pension benefits.

10. By creating a unified pension scheme, the Bill aimed to provide a fair, sustainable, and

11.

efficient retirement benefits system that would enhance the financial security of county
government employees. The establishment of a single pension scheme was intended to
strcamline administration, ensure equity, and promote the long-term sustainability of
pension benefits for all county employees.

The County Pension Scheme Amendment Bill, 2021, was later then introduced to make
amendments to the existing County Pension Scheme to address various challenges and
improve the administration and benefits of the scheme for county government
employees. The amendments in the Bill sought to address existing issues and ensure
that the pension scheme could adequately meet the needs of its members, providing
financial security and stability in retirement.

12. The amendments include —

i.  Revision of the benefit structure to improve retirement benefits, including

pensions, lump-sum payments, and other entitlements;

ii.  Clearer provisions for death and disability benefits to support employees and
their families in adverse circumstances;

1.  Provisions to ensure timely remittance of contributions by county
governments to avoid delays and ensure the scheme's liquidity;

iv.  Madifications to the contribution rates from both employees and employers
to ensure the financial health of the scheme;

v.  Reconstitution of the Board of Trustees to ensure a balanced representation
from county governments, employees, and relevant stakeholders; and

vi.  Clear criteria for the qualifications, appointments, and tenure of the trustees
to ensure competent and accountable management.



13. There was also The County Governments Retirement Scheme Bill, 2018 (National
Assembly Bill No.10 of 2018) which was passed by the National Assembly with
amendments on 17" October, 2018.

14. According to the objectives and memoranda, the Bill sought to establish the County
Government’s Retirement Scheme as a mandatory scheme for all county government
employees; provide for the establishment of the scheme’s Board of Trustees and
provide for the scheme’s management and administration.

15.However, the Employment and Labour Relations Court declared the County
Governments Retirement Scheme Act, 2019 unconstitutional due to lack of public
participation and conflicts with various Articles of the Constitution and existing
statutes.



CHAPTER TWO: OVERVIEW OF PUBLIC PARTICIPATION ON THE BILL
2.0 Committee Undertakings

16. The Committee held a total of six (6) meetings on the Bill, where it met with various
stakcholders and considered the submissions. The Minutes of the Bill are annexed to
this Report as Appendix 1.

17. The Committee published an advertisement in the Nation and Standard newspapers of
16" May 2024, inviting members of the public to submit written memoranda on the
Bill. The advertisement was also posted on the Parliament website and social media
platforms. A copy of the advertisement is annexed to this Report as Appendix 4.

18. Subsequently, during consideration of the Bill, the Committee resolved to invite
additional submissions from the key stakeholders, including —

a) County Assemblies Forum (CAF);

b) Retirement Benefits Authority (RBA);

¢) Salaries and Remunerations Commission (SRC);
d) Kenya Revenue Authority (KRA);

¢) The Local Authority Provident Fund (LAPFUND);
f) CPF Financial Services Limited; and

g) The National Treasury and Economic Planning.

19.In response to the said invitations, the Committee received submissions from the
stakeholders. Copies of the written submissions are attached to this Report as Appendix
3,

20. The Committee considered the submissions and came up with the Committee Stage
Amendments which are attached to this Report as Appendix 2.

21. Additionally, a matrix analysing the stakeholder submissions clause-by-clause is
annexed as Appendix 6. The Committee proceeded to consider the Bill extensively,
together with the stakeholder submissions received thercon.

2.1 Overview of Stakeholder Submissions on the Bill

22. The National Treasury and Economic Planning through the Cabinet Secretary made
the following submissions —



a)

b)

c)

d)

That there exists the County Government Retirement Scheme Act, 2019 which
aimed to provide pension benefits for all employees of the counties. The
implementation was however halted by the courts in a judgement delivered on
20" December 2022 by the Employment and Labour Relations Court which
declared the Act unconstitutional due to lack of public participation;

The Cabinet Secretary noted that the current Bill only covers the County
Assemblies and there was need to have a unified pension scheme that covers all
the county employees. He further noted that the consolidated pension scheme
will lead to reduced administrative costs and financial security for retirees.

There is need to align county pension arrangements with the national retirement
benefits policy and this will be best achieved under a unified pension scheme for
all the county employees; and

The Treasury recommended that the Bill be re-oriented to cover all county
government employees under a unified pension arrangement.

23.The Salaries and Remuneration Commission (SRC) in its submissions —

a)
b)

Supported the Bill and stated that the Bill is in line with the SRC guidelines; and

It however proposed the deletion of Clause 24(4) of the Bill which provides that
the employer shall take out and maintain a life insurance policy that has
disability benefits in favour of every member of the Scheme. The Commission
holds the view that such a benefit shall be a stand-alone benefit and not form part
of the Retirement Benefits Bill.

24. The Local Authority Provident Fund (LAPFUND) in its submission-

a)

b)

Noted that the proposed Bill duplicates the provisions in the County
Governments Retirement Scheme Act, 2019 as the Act was meant to provide a
single consolidated scheme and aimed to facilitate the transition from existing
county pension schemes namely, the Local Authority Provident Fund
(LAPFUND) and the Local Authorities Pension Fund Trust (County Pension
Fund). The commencement has been delayed by court decisions, but the matter
was currently before the court of appeal; and

Raised queries on the necessity of the Bill noting that the Bill undermines the
effort to create a unified pension scheme and creates a further fragmentation
within the retirement benefits industry.



¢)

The Authority urged the Committee to reconsider the necessity of the Bill and
instead focus on strengthening and harmonizing the existing retirement benefits
frameworks.

25. CPF Financial Services Limited in its submissions —

a)

b)

d)

f)

Stated that members of county assemblies currently subscribe to County State
Officers (Umbrella) Pension Fund exclusive established for members of County
Assemblies, CPF Individual Pension Fund which is voluntary and LAPFUND;

Recommended that the Long Title of the Act should be amended so as to
exclusively cover only members of the County Assemblies for reasons that other
staff in the County Assemblies are alrcady covered in the existing retirement
benefits arrangements;

Further stated that having the Cabinet Secretary responsible for Treasury as the
appointing authority under the Bill is illegal and unconstitutional on grounds of
the distinct nature of the two the levels of government. They proposed that a
Board of Trustees be established as a body corporate so that it can maintain its
independence;

On the administration of the Scheme as proposed by the Bill, CPF proposed that
Sections 18, 19 and 23(2) be amended to allow the trustees to appoint an
Administrator as provided for under the Retirement Benefits Act;

Stated that contribution rates provided for under clause 24 of the Bill were
inconsistent with the Retirement Benefits Act and proposed that the contribution
rate be 31% for the employer and 12% by the employee and that this contribution
viewed against other state officers will bring equity and eliminate any perceived
discrimination; and

On Clause 53(2) of the Bill which provides for transition, CPF proposed that this
clause be deleted as members of the County Assemblies are not members of
County Pension Fund (LAPTRUST).

26. Kenya Revenue Authority (KRA) in its submissions —

a)

Proposed amendments to clause 2 on the definition of the term “income
drawdown” to be as defined under the Retirement Benefits (Income Drawdown
Funds) Regulations 2023, L.egal Notice No. 187;



b)

c)

Proposed that in Clause 6 the term “SOCCAT (K)” should be written in full
which is “Society of Clerks at the Table in the Kenyan County Legislatures; and

Further proposed to amend the typographical error made in Clause 24 which
states describes 7.5% in words as Seven Nought Five Percent instead of Seven
Point Five Percent.

27.The County Assemblies Forum (CAF) in its submissions —

a)

b)

Supported the Bill by stating that the Bill is a significant legislative measure
aimed at enhancing the welfare of county assembly members, promoting
financial security in retirement, and ensuring the sustainability and efficiency of
the pension scheme through structured governance and management;

Proposed certain amendments to the Bill and among the main proposed
amendments is the inclusion of the CAF into the Bill as an integral institution.
CAF noted that the Bill seeks to transfer the functions/roles given to the Cabinet
Secretary of National Treasury under the Bill to the Chairperson CAF for reasons
that it is unconstitutional for the national government to play a pervasive role in
the running of pension schemes for county government employees and officers;
and

Proposed that the pension scheme should provide a medical insurance cover
similar to that provided to other retired state officers in National Government and
that a retired Member of a County Assembly and spouse shall during his or her
lifetime be entitled to full medical cover.

28. Retirement Benefit Authority (RBA) in its submissions —

a)

b)

Proposed amendments to several clauses in the Bill including Clause 2 on
interpretation of terms where RBA proposed that the word “Dependant™ be
changed to “Beneficiary” so as to give members/trustees provisions to nominate
other beneficiaries without restriction;

It also proposed amendment to the terms “existing scheme”™ to state County
Pension Fund rather than the old name of Local Authorities Pension Trust
(Umbrella) Retirement Fund and “income drawdown™ to be amended to reflect
the definition given in the Retirement Benefits (Income Drawdown Funds)
Regulations 2023;



c¢) It further proposed to change the definition of the term “normal retirement age”
so0 as to state the age of 60 years and it also proposes to change the definition of
the term “spouse” to mean a male or female person to whom a member was
married to under any law at the time of their death;

d) Recommends that clause 4(2) of the Bill that states that the Scheme is a body
corporate be amended to make the Board of Trustees the body corporate on the
ground that schemes are not the judicial person that registered;

¢) Further recommended amendment to Clause 4(3) which states that the Scheme
shall provide social security benefits by deleting that clause on the ground that
the scheme cannot provide social security benefits but only accrued retirement
savings. RBA additionally recommended a new clause to substitute Clause 4(3)
that provides for the objects of the scheme;

f) Proposed to amend Clause 9(2) (3) of the Bill on the re-appointment of trustecs
and proposed that the clauses should be amended to state that the Cabinet
Secretary shall ensure that one-third of the Trustees are appointed in a staggered
manner;

g) The Authority also proposed the deletion of clausel 1(e¢) which provides that a
person ceases to be a Trustee if the person ceases to be a member of the County
Assembly, 13(g) which states that the board shall negotiate competitive annuity
rates on behalf of members and the word “administrator™ in clause 14(3)(b);

h) On the administration of the scheme, it proposed that clause 23(2) that provides
that the administrator shall be an employee of the board be amended to allow the
board options to appoint an internal or external administrator; and

1) Proposed further amendments to the Bill to provide for proper implementation by
making recommendations such as the introduction of an exemption from
compliance with provisions of the Bill and a dispute resolution clause.

29.1In Conclusion, whilst majority of the stakeholders supported the Bill, some stakeholders
questioned the necessity of the Bill mainly on the grounds that there exists a retirement
benefits arrangement and that there is need to have a unified pension scheme for all
county employees rather than focusing on County Assemblies only.

30.1t is noted that there exists the County Government Retirement Scheme Act, 2019

which aims to provide pension benefits for all employees of the counties although the
)



3l

Act was declared unconstitutional by the High court, and the matter is still pending
before the court of Appeal. It is further noted that should the Court of Appeal nullify the
decision of the High Court, there will then be a challenge of the existence of two laws
on county employees’ pension; and

Further, although the Precamble of the Bill states that it is meant to provide for a
contributory pension scheme for members and staff of County Assemblies, most of the
stakeholder’s submissions can be interpreted to mean that the Bill only covers MCAs
and not staff of the County Assemblies. There is therefore need for clarification on
whether the Bill covers staff of County Assemblies.

10



CHAPTER THREE: COMMITTEE OBSERVATIONS AND
RECOMMENDATIONS

3.0 Committee Observations on the Bill

32.Having considered the County Assemblies Pensions Scheme Bill, 2024 (Senate Bills
No.14 of 2024) and the submissions received therecon, the Committee made the

following observations —

a)

b)

d)

¢)

that their exists the County Government Retirement Scheme Act, 2019 which
provides pension benefits for all employees of the counties. Although the Act has
been declared unconstitutional by the High court, the matter is still pending before
the Court of Appeal and there is concern as to what would happen should the Court
of Appeal nullify the decision of the High Court and rules that the Act is
constitutional;

that although the Precamble of the Bill states that it is meant to provide for a
contributory pension scheme for members and staff of County Assemblies, most of
the stakeholders noted the need for a unified pension arrangement for all county
government workers including MCAs and the need for efficient, fair and transparent
administration of pensions in the counties;

that the County Assemblies Forum submitted the need to replace “Cabinet
Secretary” in the Bill with “Chairperson of County Assemblies Forum”. However,
CAF is not legally recognized;

that consolidation of pension schemes might lead to reduced administrative costs
and greater financial security for retirees; and

That the county governments have no uniform retirement scheme for employees and
MCAs, and there exists several schemes such as LAPFUND, LapTrust, and CPF.

3.1 Committee Recommendations

33. Arising from the above observations, the Committee recommends that the Senate passes
the County Assemblies Pensions Scheme Bill, 2024 (Senate Bills No.14 of 2024) with
the following amendments —

i.  Amend Clause 4 of the Bill by deleting subclause (2) and the words “social
security benefits including™ appearing at the end of the introductory clause of
subclause (3);

ii.  Amend Clause 5 of the Bill by deleting the words “and members of staff of
county assemblies™ appearing at the end of subclause (1); and deleting the

11



V.
Vil.
Viii.

1X.

X1.

word “and staff” appearing immediately after the word “assemblies™ in
subclause (2).

iii. Amend Clause 6 of the Bill by inserting the following new subclause
immediately after subclause (1) to read —

(1A) The Board shall be a body corporate with perpetual succession and a common

seal and shall, in its corporate name, be capable of—

(a) suing and being sued;
(b) taking, purchasing or otherwise acquiring, holding, charging or disposing of
movable and immovable property;
(¢) entering into contracts; and
(d) doing or performing all other things or acts for the furtherance of the
provisions of this Act which may be lawfully done or performed by a body
corporate.
Amend Clause 6, subclause (2) by deleting the word “two™ appearing at the beginning
of paragraph (c) and substituting therefor the word “three”; and deleting the word
“two” appearing at the beginning of subparagraph (d) (i) and substituting therefor the
word “three”; and deleting paragraph (e).
Amend Clause 9 of the Bill by deleting subclause (2); and in subclause (3) by deleting
the words “The Board™ appearing at the beginning of the subclause and substituting
therefor the words “The Cabinet Secretary™.
Amend Clause 11 of the Bill by inserting the following new paragraph immediately
after paragraph (g)— (ga) term expires;
Amend Clause 13 of the Bill by deleting paragraph (g)
Amend Clause 23 of the Bill be amended by deleting subclause (2).
Amend Clause 24 of the Bill by deleting subclause (4) and also by deleting subclause
(6) and substituting it with -

(6)  Any contribution not paid to the scheme by a sponsor within ten days after
the last day of the calendar month to which the contributions relate shall
attract interest which shall not be less than the interest declared during the
period the contribution remains unremitted.

Amend Clause 26 of the Bill by deleting the words “or a staff of a county assembly™
appearing at the of subclause (1)
Amend Clause 26 subclause (3)
(i) by deleting paragraph (a),
(i1) by deleting paragraph (b) and substituting the following new paragraph—
(b) where a member ceases being a member of a county assembly before
attaining carly retirement age, that member may opt for payment of—
(iii)in paragraph (b) by deleting sub paragraph (i) and substituting therefor the
following new sub paragraph—
12



Xil.

Xiil.

X1V.
XV.

(iv)

not more than fifty percent of his total accrued benefits and the
investments income that has accrued in respect of those contributions
provided that a member may withdraw any additional voluntary
contributions made into the scheme and accrued interest in full;

in paragraph (c¢) by deleting the words “before attaining the early
retirement age” appearing at the end of the paragraph.

Amend Clause 29 by deleting the words “Despite the provisions of any other written
law™ appearing at the introductory part of subclause (2) and substituting therefor the
words “Subject to the Retirement Benefits Act™.

Amend Clause 49 of the Bill by deleting subclause (4) and substituting therefor the
following new subclause—

(4) Without prejudice to any proceedings instituted under the provisions of this

section, a sponsor who makes a deduction from a member’s emoluments for

remittance to the Scheme and fails to remit the contribution to the Scheme within
fifteen days commits an offence and shall on conviction be liable to a fine not
exceeding five million shillings or in the case of a natural person to

imprisonment for a term not exceeding two years or to both.
Delete Clause 52
Delete Clause 53 and substitute with a new clause on the transition members of

county assemblies to the scheme
53,

(1) The members of county assemblies who are members of the Local
Authorities Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme and the
L.ocal Authorities Pension Trust (Umbrella) Retirement Fund shall be
transitioned into the Scheme within one year upon the commencement
of this Act.

(2) The funds, assets and other property, movable and immovable
which immediately before the commencement date were held by or on
behalf of the Local Authorities Provident IFund, the Local Authoritics
Pension Trust, the Local Authorities Pension Trust (Defined Benefits)
Scheme and the Local Authorities Pension Trust (Umbrella)
Retirement Fund for the members of county assemblies shall vest in
the Scheme.

(3) All the records of members of county assemblies held by the Local
Authorities Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme and the
Local Authorities Pension Trust (Umbrella) Retirement Fund shall be
transferred to the Scheme administrator.



(4) All rights, liabilities and duties whether arising under any written
law or otherwise, which immediately before the commencement date
were accruing, imposed or enforceable by or against the Local
Authorities Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme and the
[Local Authorities Pension Trust (Umbrella) Retirement Fund with
regard to members of county assemblies shall vest in, be imposed on,
or be enforceable against the Scheme.

xvi.  Insert the following new clauses -
immediately after clause 46— on Exemption from compliance with provisions of
this Act
46A. The Cabinet Secretary may, by order in the Gazette—
(a) exempt any person or class of persons from compliance with any
specified provisions of this Act; or
(b) extend the time for compliance by any person or class of persons with any
specified provisions of this Act

provided that nothing in this section shall apply in respect of payment of
retirement benefits.

46B on Provisions of the Retirement Benefits Act, 46B. The provisions of the
Retirement Benefits Act (Cap. 197) and regulations thereunder shall apply to the
Fund.
xvil.  Amend clause 2 of the Bill by -
(a) inserting the definition of the term “beneficiary” immediately after the definition
of the term “Authority”™—
“beneficiary” means a dependant, a person nominated by the member in writing
or any other person other than a member entitled to receive a benefit;
(b) deleting the definition of the term—
(1) “existing schemes” and inserting therefor the following new
definition—
"existing scheme" means the Local Authorities Provident Fund, the
Local Authorities Pension Trust, the Local Authorities Pension Trust
(Defined Benefits) Scheme and the Local Authorities Pension Trust
(Umbrella) Retirement Fund;
(i1))  “income drawdown” and inserting therefor the following new
definition—



“income drawdown” means an arrangement that allows a member of a
retirement benefits scheme to access his or her accumulated retirement
benefits as a regular income through reinvesting his or her benefits from
an income drawdown fund registered by the Retirement Benefits
Authority:

(i) “member” and inserting thercfor the following new definition—
“member” means an eligible member of a county assembly who has
become a member of the Scheme and includes a person entitled to or
receiving a benefit under the Scheme;

(iv)  “normal retirement age™ and inserting therefor the following new
definition—

“normal retirement age™ means the age of sixty years or such other age
set out in written law or applicable policy;

(v)  “spouse” and inserting therefor the following new definition—
"spouse" means a husband or a wife;

xviii.  Amend the long title
THAT the Bill be amended by deleting the long title and substituting therefor the
following new long title—
AN ACT of Parliament to: provide for a contributory pension scheme for
members of county assemblies; establish a county assemblies pensions fund for
the payment or granting of pensions or retirement benefits to members of county
assemblics; and other related matters.

34. These recommendations form the Committee Stage Amendments of County Assemblics
Pensions Scheme Bill (Senate Bills No.14 of 2024) which are attached as Appendix 2 to
this report.



LIST OF APPENDICES

Appendix 1: Minutes of the Committee sittings;

Appendix 2: Committee Stage Amendments to the County Assemblies Pensions Scheme
Bill, 2024 (Senate Bills No.14 0 2024);

Appendix 3: County Assemblies Pensions Scheme Bill, 2024 (Senate Bills No.14 0f

2024);

Appendix 4: Advertisement as published in the Daily Nation and Standard Newspapers;

Appendix 5: Public Participation Submissions —
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County Pensions Fund Financial Services Limited (CPF FS Ltd);
County Assemblies Forum (CAF);

Kenya Revenue Authority (KRA);

The National Gender and Equality Commission;

LAPFUND;

Retirement Benefits Authority (RBA); and

The National Treasury and Economic Planning.

Appendix 6: Public Participation Matrix
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MINUTES OF THE FIFTY FIFTH (55) MEETING OF THE STANDING
COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD VIRTUALLY ON
MONDAY, 168 SEPTEMBER, 2024 AT 2.00 P.M.

MEMBERS PRESENT

1. Sen. Julius Murgor Recha, CBS, MP - Chairperson

2. Sen. George Mungai Mbugua, MP - Vice-Chairperson
3. Sen. Miraj Abdulahi Abdulrahman, MP - Member

4. Sen. Alexander Munyi Mundigi, MP - Member

5. Sen. Crystal Asige, MP - Member
APOLOGIES

. Sen. Mohamed Mwinyihaji Faki, CBS, MP - Member

2. Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP - Member

3 Sen. Erick Okong’o Mogeni, SC, MP - Member

4. Sen. Gloria Orwoba, MP - Member

SECRETARIAT

1 Ms. Mwanate Shaban - Senior Clerk Assistant
4 Mr. Reinhardt Choge - Clerk Assistant II1

3 Mr. Jeremy Chabari - Legal Counsel

4 Ms. Nigma Adow - Research Officer 111

5. Ms. Joy Kyalo - Fiscal Analyst

6. Mr. Francis Mutulu - Media Relations Officer
¥ Mr. Joseph Otieno - Audio Officer

8. Ms. Daphne Wambugu - Intern




MIN/SEN/SCLSW/335/2024: PRAYERS

The Chairperson called the meeting to order at 2.12 pm followed by a word of prayer.

MIN/SEN/SCLSW/336/2024: ADOPTION OF AGENDA

The Agenda of the meeting was adopted having been proposed by Sen. Crystal Asige, MP
and seconded by Sen. Alexander Mundigi, MP as follows —
I. Prayers;
2. Adoption of the Agenda:
3. Confirmation of Minutes 51+, 52nd & 53rd,
4. Matters Arising;
. Consideration and Adoption of the Report on the County Assemblies Pension
Bill, 2024 (Committee Paper 74 — Appendix A);
6. Any Other Business: and
. Adjournment/Date of the Next Meeting.

wn

~J

MIN/SEN/SCLSW/337/2024 CONFIRMATION OF MINUTES 5151 28D & 53RD.

292 i

I. The Minutes of the 51 sitting held on Tuesday 3™ September, 2024 were confirmed to
be a true reflection of the proceedings having been proposed by Sen. Miraj Abdulrahman,
MP and seconded by Sen. Alexander Mundigi, MP.

2. The Minutes of the 521 sitting held on Thursday 5" September, 2024 at 11.00 am, were
confirmed to be a true reflection of the proceedings having been proposed by Sen. Miraj
Abdulrahman, MP and seconded by Sen. Alexander Mundigi, MP.

3. The Minutes of the 53 sitting held on Thursday 5™ September, 2024 at 2.00 pm were
confirmed to be a true reflection of the proceedings having been proposed by Sen.
Alexander Mundigi, MP and seconded by Sen. Crystal Asige, MP.

MIN/SEN/SCLSW/338/2024 MATTERS ARISING:

The following matter arose from the minutes -
UNDER MIN/SEN/SCLSW/328/2024 AN Y OTHER BUSINESS
The Committee was briefed on the progress of the Report Writing Retreat on the Bills before

the Committee, where they informed that Committees had not received their budgetary
allocations and could therefore not process the retreat.




MIN/SEN/SCLSW/339/2024 CONSIDERATION AND ADOPTION OF THE
REPORT ON THE COUNTY ASSEMBLIES
PENSION BILL, 2024 (COMMITTEE PAPER 74 —
APPENDIX A);

The Committee considered the report of the County Assemblies Pension Bill, 2024 and
adopted it after being proposed by Sen. George Mbugua, MP and seconded by Sen.
Alexander Mundigi, MP.

MIN/SEN/SCLSW/340/2024  ANY OTHER BUSINESS

There was no other business.

MIN/SEN/SCLSW/341/2024 ADJOURNMENT AND DATE OF THE NEXT
MEETING

The meeting was adjourned at 2.33 p.m.

SEGINEEY . iicissis s masisasssns DA LE vk i
CHAIRPERSON: SEN. JULIUS MURGOR RECHA, MP
STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE



MINUTES OF THE FORTY-EIGHTH (48™) MEETING OF THE STANDING
COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD IN COUNTY HALL
MINI CHAMBER, COUNTY HALL ON MONDAY, 26" AUGUST, 2024 AT 10.00
A.M.

MEMBERS PRESENT

1. Sen. Julius Murgor Recha, CBS, MP - Chairperson

2. Sen. George Mungai Mbugua, MP - Vice-Chairperson (Virtual)
3. Sen. Mohamed Mwinyihaji Faki, CBS, MP - Member (Virtual)
4. Sen. Alexander Munyi Mundigi, MP - Member(Virtual)
5. Sen. Miraj Abdulahi Abdulrahman, MP - Member (Virtual)
6. Sen. Gloria Orwoba, MP - Member (Virtual)
APOLOGIES

1. Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP - Member

2. Sen. Erick Okong’o Mogeni, SC, MP - Member

3. Sen. Crystal Asige, MP - Member
SECRETARIAT

1. Ms. Mwanate Shaban - Senior Clerk Assistant
2. Mr. Reinhardt Choge - Clerk Assistant II1

3. Mr. Jeremy Chabari - Legal Counsel

4, Ms. Nigma Adow - Research Officer I1I

¥ Ms. Ndindi Kibathi - Research Officer III

6. Mr. Francis Mutulu - Media Relations Officer
i2 Ms. Joy Kyallo - Parliamentary Budget Officer
8. Ms. Swaluha Yusuf - Public Relations Officer
8. Mr. John Pere - Sergeant at Arms

10.  Mr. Joseph Otieno - Audio Officer

MIN/SEN/SCLSW/294/2024: PRAYERS

The Chairperson called the meeting to order at 10.26 am followed by a word of prayer. He
noted the absence of members of the Public and targeted stakeholders on the Public
FFundraising Appeals Bill, 2024, and directed that the Committee confirms pending minutes
and considers the amendments on the County Assemblies Pensions Scheme Bill, 2024,




MIN/SEN/SCLSW/295/2024: ADOPTION OF AGENDA

The Agenda of the meeting was adopted with amendments which included the items (4, 5
& 6) as directed by the Chairperson after been proposed by Sen. Crystal Asige, MP and
seconded by Sen. George Mbugua, MP as follows-

1.  Prayers;

2. Adoption of the Agenda;

3. Public Hearing on the Public Fundraising Appeals Bill, 2024 (Senate Bills No.

36 of 2024);

Confirmation of Minutes of the 32", 41%, 437" and 44" Sittings of the Committee;

Matters arising;

6. Consideration and adoption of the amendments on the County Assemblies
Pension Bill, 2024 (Senate Bills No. 14 of 2024);

7. Any Other Business; and

8.  Adjournment.

SAar ek

MIN/SEN/SCLSW/296/2024 PUBLIC HEARING ON THE PUBLIC
FUNDRAISING APPEALS BILL, 2024 (SENATE
BILLS NO. 36 OF 2024)

1. There being no Members of the Public, the Committee was briefed as follows —

a) That the secretariat had received a few written submissions from the Members of
the Public;

b) That the Ministry of Public Service had called and stated that they will send a written
submission; and

¢) That the Public Service Commission had sent a letter requesting for a reschedule to
cnable them present before the Committee.

2. The Committee resolved to hold a Sitting with the Public Service Commission at a later
date.

MIN/SEN/SCLSW/297/2024  CONFIRMATION OF MINUTES OF THE 328
4151, 4380 AND 44™ SITTINGS OF THE
COMMITTEE

1. The Minutes of the Thirty—Second sitting held on Friday, 21% June, 2024 were

confirmed as a true reflection of the proceedings having been proposed by Sen.
Alexander Mundigi, MP and seconded by Sen. Mohamed Mwinyihaji Faki, CBS, MP.

2. The Minutes of the Forty—First sitting held on Wednesday, 24™ July, 2024 were not
confirmed.

(OS]

The Minutes of the Forty—Third sitting held on Thursday, 1*' August, 2024 were
confirmed as a true reflection of the proceedings having been proposed by Sen.
Mohamed Mwinyihaji Faki, CBS, MP and seconded by Sen. Alexander Mundigi, MP.




4. The Minutes of the Forty-Fourth sitting held on Tuesday, 6™ August, 2024 were
confirmed as a true reflection of the proceedings having been proposed by Sen.
Mohamed Mwinyihaji Faki, CBS, MP and seconded by Sen. Alexander Mundigi, MP.

MIN/SEN/SCLSW/298/2024 MATTERS ARISING

There were no matters arising.

MIN/SEN/SCLLSW/299/2024  CONSIDERATION AND ADOPTION OF THE
AMENDMENTS ON THE COUNTY ASSEMBLIES
PENSION BILL, 2024 (SENATE BILLS NO. 14 OF
2024)

The Committee considered the revised Committee Amendments on the County Assemblies

Pension Bill, 2024 (Senate Bills No.14 of 2024) and adopted them after being proposed by

Sen. Alexander Mundigi, MP and seconded by Sen. Gloria Orwoba, MP as follows —

a) Amend Clause 4 of the Bill by deleting subclause (2) and the words “social sccurity
benefits including™ appearing at the end of the introductory clause of subclause (3);

b) Amend Clause 5 of the Bill by deleting the words “and members of staff of county
assemblies” appearing at the end of subclause (1); and deleting the word “and staff”
appcaring immediately after the word “assemblies” in subclause (2);

¢) Amend Clause 6 of the Bill by inserting the following new subclause immediately after
subclause (1) to read —

(1A) The Board shall be a body corporate with perpetual succession and a common scal and

shall, in its corporate name, be capable of—

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding, charging or disposing of
movable and immovable property;

(c) entering into contracts; and

(d) doing or performing all other things or acts for the furtherance of the
provisions of this Act which may be lawfully done or performed by a body
corporate.

d) Amend Clause 6, subclause (2) by deleting the word “two’ appearing at the beginning
of paragraph (c) and substituting therefor the word “three”; and deleting the word “two”
appearing at the beginning of subparagraph (d) (i) and substituting therefor the word
“three”; and deleting paragraph (e);

e) Amend Clause 9 of the Bill by deleting subclause (2); and in subclause (3) by deleting
the words “The Board” appearing at the beginning of the subclause and substituting
therefore the words “The Cabinet Secretary”;

f) Amend Clause 11 of the Bill by inserting the following new paragraph immediately
after paragraph (g)— (ga) term expires;

g) Amend Clause 13 of the Bill by deleting paragraph (g):

h) Amend Clause 23 of the Bill be amended by deleting subclause (2);

1)  Amend Clause 24 of the Bill by deleting subclause (4) and also by deleting subclause
(6) and substituting it with -




(6)  Any contribution not paid to the scheme by a sponsor within ten days after
the last day of the calendar month to which the contributions relate shall
attract interest which shall not be less than the interest declared during the
period the contribution remains unremitted.

i) Amend Clause 26 of the Bill by deleting the words “or a staff of a county assembly”
appearing at the of subclause (1);

k) Amend Clause 26 subclause (3)

(1) by deleting paragraph (a),

(i) by deleting paragraph (b) and substituting the following new paragraph-—
(b) where a member ceases being a member of a county assembly before
attaining carly retirement age, that member may opt for payment of-—

(iiiy  in paragraph (b) by deleting sub paragraph (i) and substituting therefor the

following new sub paragraph—
not more than fifty percent of his total accrued benefits and the
investments income that has accrued in respect of those contributions
provided that a member may withdraw any additional voluntary
contributions made into the scheme and accrued interest in full;

(iv) in paragraph (c) by deleting the words “before attaining the carly

retirement age” appearing at the end of the paragraph.

I) Amend Clause 29 by deleting the words “Despite the provisions of any other written
law” appearing at the introductory part of subclause (2) and substituting therefor the
words “Subject to the Retirement Benefits Act”;

m) Amend Clause 49 of the Bill by deleting subclause (4) and substituting therefor the
following new subclause—

(4) Without prejudice to any proceedings instituted under the provisions of this
section, a sponsor who makes a deduction from a member’s emoluments for
remittance to the Scheme and fails to remit the contribution to the Scheme within
fifteen days commits an offence and shall on conviction be liable to a fine not
exceeding five million shillings or in the case of a natural person to imprisonment
for a term not exceeding two years or to both.

n) Delete Clause 52

0)  Delete Clause 53 and substitute with a new clause on the transition members of county

assemblies to the scheme

53 (1) The members of county assemblies who are members of the Local Authorities

Provident Fund, the Local Authorities Pension Trust, the Local Authoritics Pension

Trust (Defined Benefits) Scheme and the Local Authorities Pension Trust (Umbrella)

Retirement FFund shall be transitioned into the Scheme within one year upon the

commencement of this Act.

(2) The funds, assets and other property, movable and immovable which immediately before

the commencement date were held by or on behalf of the L.ocal Authorities Provident Fun 1,

the Local Authorities Pension Trust, the Local Authorities Pension Trust (Defined Benefits)

Scheme and the Local Authoritics Pension Trust (Umbrella) Retirement Fund for the

members of county assemblies shall vest in the Scheme.




= (3) All the records of members of county assemblics held by the Local Authorities Provident
I'und, the Local Authorities Pension Trust, the Local Authorities Pension Trust (Defined
Benefits) Scheme and the [Local Authorities Pension Trust (Umbrella) Retirement Fund
shall be transferred to the Scheme administrator.
(4) All rights, liabilitiecs and duties whether arising under any written law or otherwise,
which immediately before the commencement date were accruing, imposed or enforceable
by or against the L.ocal Authorities Provident FFund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme and the Local Authorities
Pension Trust (Umbrella) Retirement Fund with regard to members of county assemblies

shall vest in, be imposed on, or be enforceable against the Scheme.

p) Insert the following new clauses -
immediately after clause 46— on Exemption from compliance with provisions of this
Act
46A. The Cabinet Secretary may, by order in the Gazette—
(a)  exempt any person or class of persons from compliance with any specified provisions
of this Act; or
(b)  extend the time for compliance by any person or class of persons with any specified
provisions of this Act

provided that nothing in this section shall apply in respect of payment of retirement
benefits.

46B on Provisions of the Retirement Benefits Act, 46B. The provisions of the Retirement
Benefits Act (Cap. 197) and regulations thereunder shall apply to the Fund.
q) Amend clause 2 of the Bill by -
(a) inserting the definition of the term “beneficiary” immediately after the definition
of the term “Authority”—
“beneficiary” means a dependant, a person nominated by the member in writing or any other
person other than a member entitled to receive a benefit;
(b) deleting the definition of the term—
(1) “existing schemes” and inserting therefor the following new definition—
"existing scheme" means the Local Authorities Provident Fund, the Local Authoritics
Pension Trust, the Local Authorities Pension Trust (Defined Benefits) Scheme and the [Local
Authorities Pension Trust (Umbrella) Retirement Fund:
(i)  “income drawdown” and inserting therefor the following new
definition—
“income drawdown” means an arrangement that allows a member of a
retirement benefits scheme to access his or her accumulated retirement
benefits as a regular income through reinvesting his or her benefits from
an income drawdown fund registered by the Retirement Benefits

Authority;

(ii1))  “member” and inserting therefor the following new definition—
9




“member” means an eligible member of a county assembly who has
become a member of the Scheme and includes a person entitled to or
receiving a benefit under the Scheme;

(iv)  “normal retirement age” and inserting therefor the following new
definition—
“normal retirement age” means the age of sixty years or such other age
set out in written law or applicable policy;

(v)  “spousc” and inserting therefor the following new definition—
"spouse" means a husband or a wife;

r) Amend the long title

THAT the Bill be amended by deleting the long title and substituting therefor the following

new long title—
AN ACT of Parliament to: provide for a contributory pension scheme for
members of county assemblies; establish a county assemblies pensions fund for
the payment or granting of pensions or retirement benefits to members of county
assemblies; and other related matters.

MIN/SEN/SCL.SW/300/2024 ANY OTHER BUSINESS

There was no other business.

MIN/SEN/SCLSW/301/2024 ADJOURNMENT AND DATE OF THE NEXT
MEETING

The meeting was adjourned at 10.49 a.m.

SIGNED..LJLL] 2. Z....DATE. 'wolﬂg“} oforab-, 202y
CHATRPERSON: SEN. JULIUS MURGOR RECHA, MP
STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE




MINUTES OF THE FORTY-FIFTH (45™) MEETING OF THE STANDING
COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD ON THURSDAY,
8™ AUGUST, 2024 ON THE ZOOM ONLINE PLATFORM AT 11.00 A.M.

MEMBERS PRESENT

1. Sen. George Mungai Mbugua, MP - Vice-Chairperson
2. Sen. Erick Okong’o Mogeni, SC, MP - Member

3. Sen. Mohamed Mwinyihaji Faki, CBS, MP - Member

4. Sen. Alexander Munyi Mundigi, MP - Member

5. Sen. Crystal Asige, MP - Member

6. Sen. Miraj Abdulahi Abdulrahman, MP - Member
APOLOGIES

1. Sen. Julius Murgor Recha, CBS, MP - Chairperson
2. Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP - Member

3. Sen. Gloria Orwoba, MP - Member
SECRETARIAT

L Ms. Mwanate Shaban - Senior Clerk Assistant

2 Mr. Reinhardt Choge - Clerk Assistant 11

1 Mr. Jeremy Chabari - Legal Counsel

4. Ms. Nigma Adow - Research Officer III

o Ms. Ndindi Kibathi - Research Officer 111

6. Mr. Francis Mutulu - Media Relations Officer

L. Ms. Joy Kyallo - Parliamentary Budget Officer
8. Ms. Swaluha Yusuf - Public Relations Officer

9 Mr. John Pere - Sergeant at Arms

10.  Mr. Joseph Otieno - Audio Officer

MIN/SEN/SCILSW/274/2024: PRAYERS

The Chairperson called the meeting to order at 11.16 a.m followed by a word of prayer and

introductions.




MIN/SEN/SCLSW/275/2024:  ADOPTION OF AGENDA

The Agenda of the meeting was adopted having been proposed by Sen. Alexander Mundigi,
MP and seconded by Sen. Crystal Asige, MP as follows-

1. Prayers;

s Adoption of the Agenda;

3. Confirmation of Minutes of the 32", 41%, 42" 43" and 44" Sittings of the

Committec;

4. Matters Arising;

5. Consideration of the Proposed Work Schedule for the First and Second Quarter
for FY 2024/ 2025 (Committee Paper 68);

6. Consideration of Committee Amendments to the County Assemblies Pensions

Bill, 2024 (Committee Paper 69);
7 Any Other Business; and
8. Adjournment.

MIN/SEN/SCLSW/276/2024  CONFIRMATION OF MINUTES OF THE 3232
4157 4280 43RD AND 44™ SITTINGS OF THE
COMMITTEE

1. The Minutes of the 32" Sitting held on Friday, 21 June, 2024 at 10.00 am were
deferred to a later date;

2. The Minutes of the Forty-First Sitting held virtually on Wednesday, 24" July, 2024
at 1.00 pm were deferred to a later date;

3. The Minutes of the Forty — Third sitting held on Thursday, 1% August, 2024, at 11.00
am were confirmed as a true reflection of the proceedings having been proposed by
Sen. Alexander Mundigi, MP and seconded by Sen. Crystal Asige, MP; and

4. The Minutes of the Forty-Forth Sitting held on Tuesday, 6™ August, 2024 at 11.00
am were deferred to a later date.

MIN/SEN/SCLSW/277/2024 MATTERS ARISING FROM THE MINUTES

EX-MIN/SEN/SCLSW/266/2024 - MEETING WITH THE PETITIONERS ON THE
PETITION REGARDING PAYMENT OF
OUTSTANDING TERMINAL BENEFITS AND
MAZIWA SACCO DUES

The Committee deliberated on the matter and noted that the Sitting with various stakeholders
on the matter was scheduled for Thursday, 29" August, 2024 at 10.00 a.m.

MIN/SEN/SCLSW/278/2024 CONSIDERATION OF THE PROPOSED WORK
SCHEDULE FOR THE FIRST AND SECOND
QUARTER FOR FY 2024/ 2025 (COMMITTEE

PAPER 68)

1. The Committee considered the proposed work plan and unanimously adopted it with

amendments, with meetings on the pending legislative business be scheduled in the last

week of the August, 2024 Recess.




2. Members were informed of the meeting scheduled for Tuesday, 13" August, 2024 on the
Statement raised by Sen. Crystal Asige regarding KUSNET and the members were
requested to avail themselves physically and on the Zoom Platform so as to clear with the
matter as all stakeholders would be present.

MIN/SEN/SCLSW/279/2024  CONSIDERATION OF COMMITTEE

AMENDMENTS TO THE COUNTY ASSEMBLIES
PENSIONS BILL, 2024 (COMMITTEE PAPER NO.

09)

The Committee considered the following Amendments and made some revisions -

CLAUSE 4
THAT clause 4 of the Bill be amended by deleting—

(a) subclause (2); and

(b) the words “social security benefits including” appearing at the end of the introductory clause

( of subclause (3).
CLAUSE 5
THAT clause 5 of the Bill be amended by deleting—
(a) the words “and members of staff of county assemblies™ appearing at the end of subclause
(1); and
(b) deleting the words “and staff” appearing immediately after the word “assemblies™ in
subclause (2).
CLAUSE 6
THAT clause 6 of the Bill be amended—
(a) by inserting the following new subclause immediately after subclause (1)—
{
‘ (1A) The Board shall be a body corporate with perpetual succession and a common

seal and shall, in its corporate name, be capable of—
(a) suing and being sued;
(b) taking, purchasing or otherwise acquiring, holding, charging or
disposing of movable and immovable property;
(c) entering into contracts; and
(d) doing or performing all other things or acts for the furtherance of the
provisions of this Act which may be lawfully done or performed by a
body corporate.
(b) in clause (2) by—
(i) deleting the word “two” appearing at the beginning of paragraph (c¢) and
substituting thercfor the word “three”;
(i) deleting the word “two™ appearing at the beginning of subparagraph (d) (i) and
substituting thercfor the word “three”; and
(iii)deleting paragraph (c).




CLAUSE 9
THAT clause 9 of the Bill be amended—
(a) by deleting subclause (2); and
(b) in subclause (3) by deleting the words “The Board” appearing at the beginning of the
subclause and substituting therefor the words “The Cabinet Secretary™.

CLAUSE 11

THAT clause 11 of the Bill be amended by inserting the following new paragraph immediately
after paragraph (g)—

(ga) term expires;

CLAUSE 13

THAT clause 13 of the Bill be amended by deleting paragraph (g).

CLAUSE 23
THAT clause 23 of the Bill be amended by deleting subclause (2).

CLAUSE 24
THAT clause 24 of the Bill be amended by deleting—

(a) subclause (4);
(b) subclause (6) and substituting therefor the following new subclause—

(6) Any contribution not paid to the scheme by a sponsor within ten days after the
last day of the calendar month to which the contributions relate shall attract interest
which shall not be less than the interest declared during the period the contribution
remains unremitted.

CLAUSE 26
THAT clause 26 of the Bill be amended—

(a) by deleting the words “or a staff of a county assembly” appearing at the end of subclause
(1)
(b) in subclause (3)—
(i) by deleting paragraph (a);

(i) by deleting paragraph (b) and substituting therefor the following new paragraph
(b) where a member ceases being a member of a county assembly before attaining
carly retirement age, that member may opt for payment of—

(iti)in paragraph (b) by deleting sub paragraph (i) and substituting therefor the following
new sub paragraph




(1) not more than fifty percent of his total accrued benefits and the investments
income that has accrued in respect of those contributions

provided that a member may withdraw any additional voluntary contributions made
into the scheme and accrued interest in full;

(iv)in paragraph (c) by deleting the words “before attaining the early retirement age”
appearing at the end of the paragraph.

CLAUSE 29

THAT clause 29 of the Bill be amended by deleting the words “Despite the provisions of any other
written law” appearing at the introductory part of subclause (2) and substituting therefor the words
“Subject to the Retirement Benefits Act”.

CLAUSE 49

THAT clause 49 of the Bill be amended by deleting subclause (4) and substituting therefor the
following new subclause—

(4) Without prejudice to any proceedings instituted under the provisions of this section, a sponsor
who makes a deduction from a member’s emoluments for remittance to the Scheme and fails to
remit the contribution to the Scheme within fifteen days commits an offence and shall on conviction
be liable to a fine not exceeding five million shillings or in the case of a natural person to
imprisonment for a term not exceeding two years or to both.

CLAUSE 52
THAT the Bill be amended by deleting clause 52.

CLAUSE 53

THAT the Bill be amended by deleting clause 53 and substituting therefor the following new
clause—

Transition of 53, (1) The members of county assemblies who are members of the Local
mcmbcr-s Sl gounty Authorities Provident FFund, the Local Authorities Pension Trust, the Local
assemblies to the o . : _
Scheme Authorities Pension Trust (Defined Benefits) Scheme and the ILocal

Authorities Pension Trust (Umbrella) Retirement Fund shall be transitioned

into the Scheme within one year upon the commencement of this Act.

(2) The funds, assets and other property, movable and immovable which
immediately before the commencement date were held by or on behalf of the
[.ocal Authorities Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme and the Local
Authorities Pension Trust (Umbrella) Retirement Fund for the members of
county assemblies shall vest in the Scheme.

(3) All the records of members of county assemblies held by the Local
Authoritics Provident Fund, the Local Authorities Pension Trust, the Local
Authorities Pension Trust (Defined Benefits) Scheme and the ILocal

S




Authoritics Pension Trust (Umbrella) Retirement Fund shall be transferred to
the Scheme administrator.

(4) All rights, liabilities and duties whether arising under any written law or
otherwise, which immediately before the commencement date were accruing,
imposed or enforceable by or against the Local Authorities Provident Fund,
the Local Authorities Pension Trust, the Local Authorities Pension Trust
(Defined Benefits) Scheme and the Local Authorities Pension Trust
(Umbrella) Retirement Fund with regard to members of county assemblies
shall vest in, be imposed on, or be enforceable against the Scheme.

NEW CLAUSES
NEW CLAUSES
THAT the Bill be amended by inserting the following new clauses immediately after clause 46—

Exemption  from  46A. The Cabinet Secretary may, by order in the Gazette—
compliance  with

provisions of this (@) exempt any person or class of persons from compliance with any
Act specified provisions of this Act; or
(b) extend the time for compliance by any person or class of persons with

any specified provisions of this Act

provided that nothing in this section shall apply in respect of payment of
retirement benefits.

Provisions of the  46B. The provisions of the Retirement Benefits Act (Cap. 197) and

Retirement . . £ -~ F
e regulations thereunder shall apply to the Fund.

CLLAUSE 2
THAT clause 2 of the Bill be amended by—

(a) inserting the definition of the term “beneficiary” immediately after the definition of the term
“Authority”—

“beneficiary” means a dependant, a person nominated by the member in writing or any other person
other than a member entitled to receive a benefit;

(b) deleting the definition of the term—
(i) “existing schemes™ and inserting therefor the following new definition

"existing scheme" means the Local Authorities Provident Fund, the Local Authoritics Pension
Trust, the Local Authoritics Pension Trust (Defined Benefits) Scheme and the Local Authorities
Pension Trust (Umbrella) Retirement Fund;

(i1) “income drawdown™ and inserting therefor the following new definition
“income drawdown™ means an arrangement that allows a member of a retirement
benefits scheme to access his or her accumulated retirement benefits as a regular
income through reinvesting his or her benefits from an income drawdown fund
registered by the Retirement Benefits Authority;




(iii)*member™ and inserting therefor the following new definition-
“member” means an eligible member of a county assembly who has become a
member of the Scheme and includes a person entitled to or receiving a benefit
under the Scheme;

(iv)“normal retirement age” and inserting therefor the following new definition—

“normal retirement age” means the age of sixty years or such other age set out in
written law or applicable policy;

(v) “spouse™ and inserting therefor the following new definition —
"spouse" means a husband or a wife:

LONG TITLE

THAT the Bill be amended by deleting the long title and substituting therefor the following new
long title—

AN ACT of Parliament to: provide for a contributory pension scheme for members of county
assemblies; establish a county assemblies pensions fund for the payment or granting of pensions or
retirement benefits to members of county assemblies; and other related matters.

MIN/SEN/SCLSW/280/2024 ANY OTHER BUSINESS

1. The Committee resolved to write a final reminder to the National Fund for the Disabled
of Kenya to submit the documents requested from them on the meeting held on
Thursday, 16" May, 2024; and

2. The Committec dcliberated on labour issues in Nyamira county, noting that personnel
emoluments were currently at 63% of the County budget. The Committee noted that a
meeting with the County Government had been scheduled for Wednesday, 28" August,
2024 at 10.00 a.m.

’ MIN/SEN/SCLSW/281/2024 ADJOURNMENT AND DATE OF THE NEXT
\ MEETING

STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE







MINUTES OF THE FORTIETH (40™) MEETING OF THE STANDING

COMMITTEE ON LABOUR AND SOCIAL WELFARE VIRTUALLY HELD ON

TUESDAY, 2382 JULY, 2024 AT 11.00 AM

MEMBERS PRESENT

L Sen. George Mungai Mbugua, MP - Vice-Chairperson
2 Sen. Mohamed Mwinyihaji Faki, CBS, MP - Member

3. Sen. Alexander Munyi Mundigi, MP - Member

4. Sen. Crystal Asige, MP - Member

5. Sen. Gloria Orwoba, MP - Member

0. Sen. Miraj Abdulahi Abdulrahman, MP - Mcember
APOLOGIES

1. Sen. Julius Murgor Recha, CBS, MP - Chairperson

2. Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP - Member

3. Sen. Erick Okong’o Mogeni, SC, MP - Member

SECRETARIAT

1. Ms. Mwanate Shaban - Senior Clerk Assistant

2, Mr. Reinhardt Choge - Clerk Assistant II1

3. Mr. Jeremy Chabari - Legal Counsel

4. Ms. Nigma Adow - Research Officer III

5. Ms. Juliet Masinde - Media Relations Officer III
6. Ms. Joy Kyallo - Fiscal Analyst

[ Mr. Joseph Otieno - Audio Officer

MIN/SEN/SCL.SW/241/2024: PRAYERS

The Chairperson called the meeting to order at 11.14 am followed with a word of prayer.

MIN/SEN/SCL.SW/242/2024: ADOPTION OF AGENDA

The Agenda of the Meeting was adopted having been proposed by Sen. Miraj Abdullahi,

MP and scconded by Sen. Alexander Mundigi, MP as follows-




1. Prayers;

2. Adoption of the Agenda;

3. Confirmation of Minutes of the 3379, 34", 35t 36™ 37™" 38" and 39'™ Sittings of
the Committec;

4. Matters Arising;

5. Consideration of Correspondence before the Committee;

6. Consideration of the public hearing submissions on the County Assemblies
Pension Bill, 2024 (Senate Bills No. 14 of 2024);

7. Any Other Business; and

8.  Adjournment/Date of the Next Meceting.

MIN/SEN/SCLSW/243/2024  CONFIRMATION OF MINUTES OF THE 33%,
3411 35TH 36TH 3771 3GTH AND) 3970 SITTINGS OF
THE COMMITTEE;

This agenda item was postponed to the next Sitting of the Committee.

MIN/SEN/SCLSW/244/2024 CONSIDERATION OF MATTERS ARISING

This agenda item was postponed to the next Sitting of the Committee.

MIN/SEN/SCLSW/245/2024 CONSIDERATION  OF CORRESPONDENCE
BEFORE THE COMMITTEE

This agenda item was postponed to the next Sitting of the Committee.

MIN/SEN/SCLSW/246/2024 CONSIDERATION OF THE PUBLIC HEARING
SUBMISSIONS ON THE COUNTY ASSEMBLIES
PENSION BILL, 2024 (SENATE BILLS NO. 14 OF

2024);




THE COUNTY ASSEMBLIES PENSIONS SCHEME BILL
(SENATE BILLS NO. 14 OF 2024)

'CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT  JUSTIFICATION B COMMITTEE
. ‘ RESOLUTION }
: Long title CPF Financial | Amend to exclusively provide for members : Staff of county assemblies are already | Allow in line with the pensionn;
Services. (CPF) of county assemblies. | covered in existing retirement benefits | schemes for MPs, President, |
i iarrangcments like Laptrust, CPF and | Deputy President, Chief Justice |
‘ | LAPFUND. | and Speaker |
- ' |
‘ |
‘ i_f-\}_m_nin.l{ng__ T CPF ‘ Review the powers of CS, Treasury under | Okoiti & 11 others v County Governments | The CS to continue until CAF |
| Authority | | clauses 6, 10, 11 and 12. | Retirement Scheme & 164 others; County | is legally recognised.

Pension Fund Financial Services Limited
& 8 others (Interested Parties) (Petition |
213, 222 & 230 of 2019 & 36 of 2022
(Consolidated)) [2022] KEELRC 13584 |
(KLR) held that it is unconstitutional for |
the national government to play a
pervasive role in the running of pension |
i | j schemes  for county  government ‘
| | employees and officers

|

|

County Assemblies | Include the definition of County Assemblies | CAF is the institution representing the 47 | Allow  and  align  with |
Forum (CAF) Forum County Assemblies and all the Members | definitions in other Bills.

E of County Assemblies. B

' Include the definition of Principal Secretary | This is to take care of the devolved | Not approved. CS is needed for

‘ J to read | government. | purposes of gazettement.

5




"FLAUSE STAKEHOLDER | PROPOSED AMENDMENT JUSTIFICATION [ COMMITTEE
5 | | RESOLUTION

! | ¢ The Principal Secretary means Principal | i

| Secretary under the State Department of
| Devolution” ; {

i Amend the definition of “early retirement | The retirement age should be the same as | Approved. Align~ with other
| age: to read: the Members of Parliament as provided in | pension scheme laws

| “early retirement age” means such age as | the Parliamentary Pensions Act.

may be prescribed but which shall not be less |

than forty five years;” . ‘

Amend the Clause by deleting the definition | Okoiti & 11 others v County Governments | Not approved. There is no law
of the Cabinet Secretary of National Treasury = Retirement Scheme & 164 others; County | that recognises CAF at the

|
| | |

' and replace it the following definition— | Pension Fund Financial Services Limited | moment.
“The Forum Chairperson means the | & & others (Interested Parties) (Pelition w
Chairman of the County Assemblies Forum™ j 213, 222 & 230 of 2019 & 36 of 2022
| (Consolidated)) [2022] KEELRC 13584
| (KLR) held that it is unconstitutional for | |
' the national government to play a 1

' pervasive role in the running of pension |

schemes  for county  government |
employees and officers

| Amend the Clause by deleting the definition | Given that MCAs' base salaries are | Not approvédf?his deviates |

%and replacing it with the follows: :rclativcly low, incorporating these ‘ from other pension laws and
| “pensionable emoluments” includes salary, allowances into pensionable emoluments | SRC  guidelines  on  state |
)responsibility allowance,  constituency | will address salary insufficiencies and | officers. !

| ‘ } allowance, nominated member’s allowance, provide them with greater financial |
[
|

| ex officio member’s allowance, house | security and stability, particularly after |
. | . - |

| allowance, accommodation allowance and | retirement. This amendment ensures that |
|

| sitting allowance:

their total compensation is accurately




JUSTIFICATION

CLAUSE | STAKEHOLDER  PROPOSED AMENDMENT COMMITTEE

. | | ' RESOLUTION
' ! reflected in their pension calculations, | ‘
acknowledging the full extent of their | ;
earnings and the true cost of their public |

; | service.

' Kenya  Revenue | Refer to the term “income drawdown™ as | The Regulations govern the management } Approved. Align with existing |
- Authority (KRA). | defined under the Retirement Benefits | and operation of income drawdown funds | laws. |
(Income Drawdown Funds) Regulations, | within retirement benefits schemes. f
| 12023 |
: “ i Include the definition of SOCCAT (K) used | The full form of the term should be used- t Not approved as Bill is to dciaij

1‘ 1‘ i in clause 6. Society of Clerks at the Table (Kenya). ; with MCAs only.
| LAPFUND i Include housing allowance in the definition | This is to align the Bill with Article 41 of | Not approved. This is in |

| of pensionable emoluments and provide a
| separate definition  of
| emoluments for the MCAs.

pensionable

Include names of all existing schemes.

the Constitution and section 10 of the | conflict with SRC guidelines |
Employment Act and SRC guidelines

| and other pension laws. w

L —— —_————— _— —— — — ——— ———— —_———— 4
This is to ensure that all existing schemes | Approved. ‘
are listed.

' Retirements

|

‘ Benefits Authority
| (RBA).

|
| Include the definition of the term
I “beneficiary” to read—

i “beneficiary” means a dependant, a person
l nominated by the member in writing or any

| This  will allow nomination of | Align with other pension laws.

| beneficiaries by the principal member |
| during his lifetime. |

| other person other than a member entitled to |

| receive a benefit under the Scheme.

Include all existing schemes in the definition
| of existing scheme.

|
|
|
|

‘ ;‘—\pprorvcjrd.

iiAmend the definition of the term “income | The definition should mirror the definition | Approved.

; drawdown™ to read—

| under the Retirement Benefits (Income i
| Drawdown Funds) Regulations, 2023.




CLAUSE

STAKEHOLDER

PROPOSED AMENDMENT " JUSTIFICATION

T COMMITTEE

RESOLUTION

“income drawdown™ means an arrangement
that allows a member of a retirement benefits
scheme to access his or her accumulated

retirement benefits as a regular income
through reinvesting his or her benefits from ‘
an income drawdown fund registered by the

Retirement Benefits Authority;

Amend the definition of “normal retirement |
age” to read— |
“normal retirement age” means the age of |
sixty years or such other age set out in written ‘y

law or applicable policy; |

Align with other
retirement.

laws on |

at the time of their death;

|
Amend the definition of “spouse” to read— | Align the Bill with the Marriage Act.

“spouse’” means a male or a female person to

whom a member was married under any law

Approved.

Make the Board of Trustees the body | Under common law, schemes are not
corporate by deleting section 4 (2) and | juridical persons, incorporated trustees
transposing the contents thereof to a new
sections 6 (1A) under the Board of Trustees.

are.

| Refer to NSSF Act, LAPFUND Act,

|
Public Service Superannuation Scheme |

Act.

Approve and align
pensions laws.

with other ;

Deleting the words “providing social security | This to protect and maintain the
benefits” appearing in | independence at the Board, its fiduciary

F /\ppi‘t;\fcd.




CLAUSE STAKEHOLDER

PROPOSED AMENDMENT

JUSTIFICATION | COMMITTEE
RESOLUTION

responsibilities and Retirement Benefits
Act and the common law of trusts.

T
[
|
|
|

CPF Make the Board of Trustees the body | Approved. ‘

corporate as opposed to the scheme itself. }
The Board shall then be registered under the | i |
Trustees (Perpetual Succession) Act, Cap | ‘

| 164, | |

| Review 4 (2). | Social security is a role of government | Approved. ‘

i i | under Article 43 of the Constitution.

| | |

[ [ \ } !

CE——— ! . — N ]

|5 | LAPFUND ' Allow voluntary scheme membership and | This is to uphold Article 41 of the | Not approved. Scheme is for all

: | transition subject to existing schemes’  Constitution and section 33 of the MCAs.

‘ J members consent. Retirement Benefits Act.

|

6 CAF

|
1
' Amend the by deleting subclause 6 (2) (b)
| and amend sub-clause 6 (2) (d) to state as
follows—
(a) six persons nominated by the County
Assemblies Forum the forum
representing all the county assemblies

the same gender as follows—

members of county
assemblies contemplated in

Constitution;

in of whom at least two shall not be of |

(i) three  representatives of{‘

Article  177(a) of the |

The clause should be specific that County | Approved. Remove SOCCAT
Assemblies may enact county specific | membership.
legislation.

|
|
|

]
|




CLAUSE

STAKEHOLDER

PROPOSED AMENDMENT

' JUSTIFICATION

' COMMITTEE
' RESOLUTION

(ii) a representative of members
of county assemblies
contemplated  in

Article |

177(b) of the Constitulion;:

and

(iii)a representative of members |

of
contemplated in  Article
177(c) of the Constitution;

county

assemblies |

|
[
|
|

' RBA

Align the total number of trustees to be in line
with Regulation 21 of the Retirement
| Benefits (Occupational Retirement Benefits
| Schemes) Regulations.

| This  will align the Bill with the

| Retirement Benefits Act.

Approved. !
|

| a
|

RBA

Delete subclause (2).

| Appointment is based on nomination.

Approved.

Amend subclause (3) to read—
(3) The Cabinet Secretary shall
ensure that one third of the trustees

| The Board has no practical way of
ensuring staggered appointments.

are appointed in a staggered manner. |

Approved. Align with other |

pension laws

| ——

|
S

' RBA

| Introduce a new subclause—
(h) upon expiry of the term.

*[‘D’elcitc paragraph (e).

|

There is no provision for effluxion of
time.

county assembly but still continue to be a
trustee.

| Approved.

A member can cease to be a member of a | Relook the provision on Board

membership.

|




l | CLAUSE irSTAKF.HOLDER PROPOSED AMENDMENT JUSTIFICATION - COMMITTEE
| | | ' RESOLUTION
113 RBA Delete paragraph (g). ' The members should negotiate for | Allow

 themselves the annuity rates. '

Tlé:l‘). 23 CPF Amend clauses 18,19 and 23 to allow  This in line with section 25B of the Approved 7
Trustees appoint an Administrator to the | Retirement Benefits Act. i
|
Scheme. :
| | | | ,
| 23 LAPFUND Clearly specify that the scheme will be | This will ensure transparency. cost | Not. Approved

administered internally with the Chief efficiency and proper administration of |
Executive Officer as the administrator of the | the scheme providing clear operational |
|

; Z Scheme. B ' guidelines. - - o
| RBA Delete subclause (2) to give the Board power | The provision leaves no room for Approved
5 l | to appoint an internal or external } contracting an external administrator. In |
' | administrator. ' nascent stages, schemes may benefit from |
% external administration as they ramp up
| Consider— | internal capacity.

(a) removing the structure of the
‘ administration of the scheme;
. (b) retain the provision for CEO as the
| accounting officer but give trustees
i power to either appoint a external or
internal administration; or
(c) set out the structure for internal
| administration.




CLAUSE

 STAKEHOLDER

PROPOSED AMENDMENT

| JUSTIFICATION

COMMITTEE
RESOLUTION

P4

| CAF

Amend sub clause (1) and (2) to with the
following subheading—

Contributions for Member of County
Assemblies

(1) Every Member of County Assemblies
shall, so long as he or she remains in the

employment of a sponsor, contribute not less

' pensionable emoluments to the Scheme.

(2) Every sponsor shall contribute to the
Scheme not less than thirty-one per cent
(31%) of the pensionable emoluments of a
member of the Scheme plus the amounts
necessary to cover the premiums for insured
benefits.”

Further add as clause 24 A (1) and (2) with
the following sub heading—

Contributions for Members of staff of the
County Assemblies

| county assembly, contribute not less than

than twelve per cent (12%) of his or her |

The current contribution rates—7.5%

from members and 15% from sponsors—

- are insufficient to efficiently finance the

[ a more

MCAs' pensions and fall short when
compared to the current gratuity system.
By increasing the members' contribution
rate to not less than twelve percent (12%)
and the sponsors' contribution rate to not
less than thirty-one percent (31%), the

amendment seeks to provide MCAs with

substantial and
pension. This change will help bridge the
gap between the limited service period
and the need for long-term financial
security, ensuring that MCAs are better

supported after their term in office.

The proposed amendment to subclauses |

| (1) and (2) ensures a fair and sustainable

pension system for county assembly staff, |
| who are permanent and pensionable |

| employees. The contribution rates of 7.5%

(1) Members of staff of the county assemblies '
shall, so long as the member is a staff of a '

from the staff and 15% from the sponsors
are sufficient their
employment, allowing

long-term
adequate

given

accumulation of pension funds. This
balanced approach ensures

sustainable |

| comprehensive coverage and financial

Alioéﬁi\\iilh SRC guidelines



I ~~
| CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT { JUSTIFICATION COMMITTEE :
| | 1 RESOLUTION |
i F seven nought five percent (7.5%) of that | security ~ upon retirement  while .
[ ‘ member’s pensionable emoluments to the | maintaining the sustainability of the | |
‘ \ Scheme. (2) Every sponsor shall contribute to i pension fund. |
| | the Scheme not less than fifteen per cent of | ? ‘
‘ | the pensionable emoluments of a member of | ' }
| the Scheme plus the amounts necessary to . l ‘
cover the premiums for insured benefit. : |
|
LAPFUND Remove the restriction of having to involve | Remove  restrictions on  voluntary | Align with pension schems i
the Scheme Board and Sponsors to allow a | contributions. |
member ~ make  additional  voluntary | Allow members to make voluntary |
contributions. additional contributions without undue
| conditions or restrictions in line with | ;
1 ‘ : Retirement Benefits Act.
'SRC Delete subclause (4). Group life insurance  Group life insurance cover should be a | Approved and align with other
| cover should be a standalone benefit for the } standalone benefit for the public service. | pension laws for state officers.
‘1 public service. }
1‘ | RBA Amend subclause (6) to read— ' The Retirement Benefits Act does not | Approved. |
1 ‘ (6) Any contribution not paid to the | define specific interest rates chargeable. It "
‘ scheme by a sponsor within ten days ; is defined in the trust deed and rules of a
after the last day of the calendar ' scheme. The Board’s discretion for 1
month to which the contributions | enforcement can be abused.
: relate shall attract interest which shall |
| not be less than the interest declared :
| during the period the contribution j
‘ x remains unremitted. ;
[ ' CPF The contribution rate should be 12% and 31% | This is to align with the constitutional ‘

| for members and sponsors respectively.

requirements of fair labour practices |

Align with SRC guidelines.




| CLAUSE

 Delete 26 (3) (a).
‘ retention of accrued retirement benfits is
50%.

|
i
‘r
|
|

|

Amend 26 (3) (b) (i) to read—
(b) (i) where a member ceases being a | benefits on the member and the member
member or a staff of a county  should be encouraged to preserve accrued
assembly before attaining early | benefits.
retirement age, that member may opt
for payment of not more than fifty |

; percent of his total accrued benefits |

g and the investments income that has

" accrued in respect of those

contributions

Regulations require immediate vesting of | Approved.

STAKEHOLDER | PROPOSED AMENDMENT JUSTIFICATION | COMMITTEE
' | RESOLUTION
N o - N o “under the Constitution and labour laws T 7
| | and to comply with the court’s decision in ' |
: Okoiti & 11 others v County Governments | ‘
| | Retirement Scheme & 164 others; County ‘
! ' Pension Fund Financial Services Limited
: L & 8 others (Interested Parties) (Petition |
| ! | 213, 222 & 230 of 2019 & 36 of 2022 |
f | (Consolidated)) [2022] KEELRC 13584
| (KLR).

‘:’26 | LAPFUND Include provisions allowing MCAs to access | This will comply with Article 46 (1) of the | Align ~ with  Parliamentary |
| benefits upon lapse of service after serving Constitution given the status of MCAs. Pensions Act !
| | for two consecutive terms. | :

RBA The current statutory requirement for | Approved. '

10
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' CLAUSE ! STAKEHOLDER | PROPOSED AMENDMENT JUSTIFICATION | COMMITTEE
? | RESOLUTION

Provided that a member may
withdraw any additional voluntary
i ! contributions made into the scheme |
| f and accrued interest in full;

. |
attaining the early retirement age”. ' Kenya should be allowed to access |
accrued benefits regardless of age.

|

|

|

|
, \ L
L Amend 26 (3) by deleting the words “before | A member who falls ill or emigrates from i Approved

l

|

|

29 _ RBA Amend 29 (2) introductory clause to read— | The terms of the mortgage guaraniée | Approved - ]
I (2) Subject to the Retirement Benefits | facility are not clear. :
| Act, ‘ .
:447 o RBA 7 | Amend 44 (1) to make the ;c:vicwft;y an | The role of an actuaryi in a defined scheme | Not api)r})\fed. Actuarial review |
g ' actuary optional. is limited and the Board should have the | should be mandatory for better |

|

|
f { flexibility to choose whether the input of
' an actuary is necessary.

management of the scheme.

| 49 RBA Amend 49 (4) to read— This is to make the offence clear. | Approved.
5 1 (4) Without prejudice to any i
proceedings instituted under the :
1 1 provisions of this section, a sponsor |
| who makes a deduction from a |
member’s emoluments for remittance !
to the Scheme and fails to remit the |

contribution to the Scheme within
[ fifteen days commits an offence and
shall on conviction be liable to a fine |

11
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|
I

CLAUSE STAKEHOLDER | PROPOSED AMENDMENT | JUSTIFICATION COMMITTEE
| | RESOLUTION
i | not exceeding five million shillings or | ‘ 5
! : in the case of a natural person to | '3 |
' ' imprisonment for a term not | ;
| exceeding two years or to both.
1718 CAF ' Amend the Clause to provide the following— | In lig}ﬁrbrflhc Supreme Court decision in | 7/@ with  the Court’s
! “The sponsors and members of the | Supreme Court Petition (Application) No. | decision. '
| Scheme shall be exempt from making | E002 and E004 of 2023, involving the : !
! contributions to the Social Security | Kenya Tea Growers Association, | |
| Fund” : Agricultural Employers Association, and
? | County Pensioners Association, it has |
| ' been determined that the NSSF Act is 1
operatively unconstitutional, null, and | |
void.  This  ruling necessitates  a | |
‘ | reevaluation of related policies and | }
] actions, including the provisions for i
;’ Members of County Assemblies (MCASs). i
| { CPF No contributions may be made to or received | In light of the Supreme Court decision |

by NSSF on account of NSSF Act, 2013 | delivered on 21% February, 2024 in
- Supreme Court Petition (Application) No.
CE002 and E004 of 2023, involving the

Kenva  Tea  Growers  Association,

- Agricultural Employers Association, and
County Pensioners Association, it has

unconstitutional, null, and void.

been determined that the NSSF Act is |

Align  with  the Court’s |

decision.

12



' CLAUSE

' STAKEHOLDER | PROPOSED AMENDMENT ' JUSTIFICATION ' COMMITTEE
| | RESOLUTION
153 ) LAPFUND Require prior consent from existing scheme | This is in compliance with section 33 of | Relook the 1ranhsit-i_o_;
3 members before transferring funds to ensure | the Retirement Benefits Act. provisions. }
| i compliance with Retirement Benefits Act. |
' CPF Delete subclause (2). MCAs are not members of County | Relook transition provisions. ‘
| Pension  Fund  (previously, Laptrust 1
| | (Umbrella) Pension Fund). j
| !
L o 'NEW CLAUSES - -
| [ CAF Introduce a new clause on medical insurance ‘ The pension scheme should provide a | Approve and aligﬁv with |
' to read— | medical insurance cover similar to that | National policy |
{ | provided to other retired state officers in
! A retired Member of County | National Government. |
Assembly and spouse shall during his : |
1 or her lifetime be entitled to Full |
} medical cover.” - 7 i B
a TRBA Insert new Clause 55 on exemptions as i The Cabinet Sccretar} should have the >Appr0vcd.ﬁw i o

! follows—
55. Exemption from with

i provisions of this Act.

compliance

g | The Cabinet Secretary may, by order
‘ in the Gazette—

(a) exempt any person or class of
i persons from compliance with

| power of exemption for operational
| flexibility in unforeseen circumstances.

y
|

l

13
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CILAUSE

S

STAKEHOLDER

PROPOSED AMENDMENT

| JUSTIFICATION

' COMMITTEE

i RESOLUTION

(b)

any specified provisions of
this Act; or

extend the time for |

compliance by any person or
class of persons with any
specified provisions of this
Act

provided that nothing in this

section shall apply in respect
of payment of retirement
benefits.

Include a provision for dispute resolution and |

appeals.

Approved.

14



OTHER SUBMISSIONS

/.

The County Assemblies Forum submitted on the need to replace “Cabinet Secretary™ in
the Bill with “Chairperson of County Assemblics Forum™ in line with the decision in
Okoiti & 11 others v County Governments Retirement Scheme & 164 others; County
Pension Fund Financial Services Limited & 8 others (Interested Parties) (Petition 213,

222 & 230 of 2019 & 36 of 2022 (Consolidated)) [2022] KEELRC 13584 (KLR).

The Ministry of National Treasury and Lconomic Planning made the following

recommendations
(a) the Bill should be expanded to encompass all county workers whether in the
executive or county assemblies to ensure a unified pension system that addresses

the specific needs of all county employces;

(b) a single, cohesive pension scheme will improve resource allocation, enhance
investment strategies and promote financial sustainability. Consolidation of
pension schemes will lead to reduced administrative costs and greater financial
security for retirees;

(c) the Bill should be expanded to cover all county governments employees in line
with the National Retirement Benefits Policy objectives of good governance and
financial stability of all stakeholders in the pensions sector; and

(d) the Bill should be reoriented to cover all county government workers including
MCAs under a unified pension arrangement to avoid duplication, improve
resource allocation and align with national policy objectives.

3. Most of the stakeholders noted the need for a unified pension arrangement for all county

government workers including MCAs and the nced for efficient, fair and transparent
administration of the pensions in the counties.

The stakeholders also noted that the Employment and Labour Relations Court declared
the County Governments Retirement Scheme Act, 2019 unconstitutional due to lack of
public participation and conflicts with various Articles of the Constitution and existing
statutes.

LIST OF STAKE HOLDERS

1
2
;|
4.
5

6.
7.

The Ministry of National Treasury and Economic Planning
LAPFUND

The County Assemblies Forum

CPF Financial Services

Salaries and Remuncration Commission

The Kenya Revenue Authority

The Retirement Benefits Authority.




MIN/SEN/SCLSW/247/2024 ANY OTHER BUSINESS

There was no other business.

MIN/SEN/SCL.SW/248/2024 ADJOURNMENT AND DATE OF THE NEXT
MEETING

The meeting was adjourned at 12.41 pm.

SIGNED

CO'('. STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE




MINUTES OF THE THIRTY — SEVENTH (37™) MEETING OF THE STANDING
COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD IN COMMITTEE
ROOM 7, BUNGE TOWER ON THURSDAY, 111! JULY, 2024 AT 11.00 AM

MEMBERS PRESENT

1. Sen. Julius Murgor Recha, CBS, MP - Chairperson

2. Sen. George Mungai Mbugua, MP - Vice-Chairperson
3, Sen. Alexander Munyi Mundigi, MP - Member

4. Sen. Crystal Asige,'MP - Member

5. Sen. Gloria Orwoba, MP - Member
APOLOGIES

1. Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP - Member

2. Sen. Erick Okong’o Mogeni, SC, MP - Member

3 Sen. Mohamed Mwinyihaji Faki, CBS, MP - Member

4. Sen. Miraj Abdulahi Abdulrahman, MP - Member

SECRETARIAT

1, Ms. Mwanate Shaban - Senior Clerk Assistant

2 Mr. Reinhardt Choge - - Clerk Assistant 111

3. Mr. Jeremy Chabari - Legal Counsel

4. Ms. Ndindi Kibathi - Research Officer 111

5 Ms. Juliet Masinde - Media Relations Officer 111
6. Mr. John Pere - Sergeant at Arms

7. Mr. Joseph Otieno - Audio Officer

IN-ATTENDANCE

I. Prof. Njuguna S. Ndung'u, PhD, CBS - Cabinet Sccretary, National Treasury
and Economic Planning (NT)

2. Mr. Micheal Kagika, EBS - Secretary Pensions, NT

3. Ms. Vivian Chebii - Deputy Director, Pensions - N'T

4. Mr. Charles Machira - Chief Executive Officer, Retirement

Benefits Authority (RBA)




5. Mr. Simon Kiplangat - Director, RBA

6. Mr. Jackson Nguthu - Director Supervision, RBA

7. Mr. Maurice Oray - Deputy Commissioner, Kenya Revenue
Authority (KRA)

8. Ms. Josephine Mugure - Chicf Manager, KRA

9. Mr. Hosca Kili, OGW - Group Managing Director, CPF FS LTD

10. Ms. Irene Mbonge - CPr

1. Mr. Isaac Koech - CPF

12. Ms. Brenda Maina - CPr

13. Ms. Jane Chelangat - CPF

14. Mr. Austin Munene - County Assemblies Forum

15.Mr. Chege Mwaura - County Assemblies Forum

16. Mr. Mwangi Kagwe - County Assemblies Forum

17.Mr. Johnson Osoi - LAPFUND

18. Mr. Limbe John - LAPFUND

19. Ms. Judy Karegi - LAPFUND

MIN/SEN/SCLSW/224/2024: PRAYERS

The Chairperson called the meeting to order at 11.15 am followed with a word of prayer.
This was followed with introductions from all present.

MIN/SEN/SCLSW/225/2024:  ADOPTION OF AGENDA

The Agenda was adopted after being proposed by Sen. Crystal Asige, MP and scconded by
Sen. George Mbugua, MP as follows-

1. Prayers;

. Adoption of the Agenda;

< Stakeholder engagement on the County Assemblies Pensions Bill, 2024, (Senate
Bills No. 14 of 2024).;
Any Other Business; and

5 Adjournment.

MIN/SEN/SCL.SW/226/2024 STAKEHOLDER ENGAGEMENT ON THE
COUNTY ASSEMBLIES PENSIONS BILL, 2024,
(SENATE BILLS NO. 14 OF 2024).

The Chairperson invited the Stakeholders to introduce themselves and laid out the order they

would make their submissions.




a) Retirement Benefits Authority

The RBA made proposed amendments on the Interpretation, Establishment of the
Scheme, Administration of the Scheme and the Benefits, adding that these amendments
would widen the dependents and allow nomination of beneficiaries.

b) CPF Financial Services Ltd

The CPF proposed that the Bill caters for Members of County Assemblies only as the
County Government Workers were already in the two established schemes, the CPF
and LapFund.

They added that the two categories had different contracts as the MCAs served for a
period of five years which was renewable while the workers in the counties were

permanent.

¢) Kenya Revenue Authority

The KRA proposed an amendment to align Clause 2 on the definitions to the RBA Act.

d) LAPFUND

LapFund proposed the total rejection of the Bill and cautioned on the duplication and
conflicts with existing legislations like the County Government Retirement Schemes
Act;

They added that the Bill excludes Housing allowance and alters the terms of
employment of the employees without their consent, citing the compulsory transition
of members in Clause 5;

The Bill also restricts individual savings on voluntary contributions; and

The CGRS is currently in the court of appeal. And appealed the Secnate to arbitrate
on the matter.

e) County Assemblies Forum

The County Assemblies Forum supported the bill, stating that the Bill eliminates the
current inconsistent and fragmented arrangements. They further submitted a matrix of
proposed amendments which included the summation of allowances in the calculation

of their pension.

f) The National Treasury and Economic Planning

L

The Cabinet Sccretary, National Treasury presented more on the policy stating that
it is the wish of the treasury to have all the arms of the county governments in one
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bill, under one administrator so as to take advantage of the economy of scale and
align the bill to the National policy; and

2. He cautioned against segmentation of the schemes.

o) Committee Resolutions

The Chairperson thanked all the participants and informed them that their submissions
will be considered when the Committee sits to write its report.

MIN/SEN/SCL.SW/227/2024 ANY OTHER BUSINESS

There was no other business.

MIN/SEN/SCLSW/228/2024 ADJOURNMENT AND DATE OF THE NEXT
MEETING

The meeting was adjourned at 2.01 pm.

/, -~ v T
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CHAIRPF?RSON: SEN. JULIUS MURGOR RECHA, MP
FO( STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE




MINUTES OF THE TWENTY THIRD (23%") MEETING OF THE STANDING
COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD IN COMMITTEE
ROOM 1, BUNGE TOWER ON TUESDAY, 21°" MAY, 2024 AT 11.00 AM

MEMBERS PRESENT

1. Sen. Julius Murgor Recha, CBS, MP - Chairperson

2. Sen. George Mungai Mbugua, MP - Vice-Chairperson
3. Sen. Mohamed Mwinyihaji Faki, CBS, MP - Member

4. Sen. Alexander Munyi Mundigi, MP - Member

5. Sen. Gloria Orwoba, MP - Member (Virtually)
APOLOGIES

1. Sen. Erick Okong’o Mogeni, SC, MP - Member

2. Sen. (Rtd.) Justice Stewart Madzayo, EGH, MP - Member

3. Sen. Miraj Abdulahi Abdulrahman, MP - Member

4. Sen. Crystal Asige, MP - Member
SECRETARIAT

1.  Ms. Mwanate Shaban - Senior Clerk Assistant
2. Mr. Jeremy Chabari - Legal Counsel

3. Ms. Nigma Duale - Research Officer 11
4. Ms. Ndindi Kibathi - Research Officer 111
5. Ms. Swaluha Yusuf - Protocol Officer

6.  Mr. John Perc - Sergeant at Arms

7. Mr. Joseph Oticno - Audio Officer

MIN/SEN/SCLSW/133/2024: PRAYERS
The Chairperson called the meeting to order at 11.17 am followed with a word of prayer.

MIN/SEN/SCLSW/134/2024: ADOPTION OF AGENDA
The Agenda was adopted after being proposed by Sen. Mohammed Iaki, CBS, MP and

secconded by Sen. Alexander Mundigi, MP as follows-

I Prayers:

2 Adoption of the Agenda;

3. Confirmation of Minutes of the 20", 21% and 22"! Meetings;
4. Matters Arising from Minutes of previous mectings;




9. Consideration of the legislative proposal on the County Library Services Bill,
2024 (Committee Paper No. 58);

6. Bricfing on the County Assemblies Pensions Bill, 2024 (Senate Bills No. 14 of
2024) (Committee Paper No 59);

s Any Other Business; and

8. Adjournment/Date of the Next Mecting.

MIN/SEN/SCLSW/135/2024  CONFIRMATION OF MINUTES OF THE 20'",
2157, AND 22" MEETINGS

1. The Minutes of the twenticth sitting held on Thursday, 9" May. 2024 at 11.00 am were
confirmed as a true reflection of the proceedings having been proposed by Sen. George
Mungai Mbugua, MP and seconded by Sen. Mohamed Faki, CBS, MP;

2. The Minutes of the twenty-first sitting held on Tuesday, 14" May, 2024 were confirmed
as a truc reflection of the proceedings having been proposed by Sen. George Mbugua,
MP and scconded by Sen. Alexander Mundigi, MP; and

3. The Minutes of the twenty-second sitting held on Thursday, 16" May, 2024, at 10.00
am, were confirmed as a true reflection of the proceedings having been proposed by
Sen. Gloria Orwoba, MP and seconded by Sen. Alexander Mundigi, MP.

MIN/SEN/SCL.SW/136/2024 MATTERS ARISING FROM PREVIOUS
MINUTES

1.  EX-MIN/SEN/SCLSW/125/2024 - MEETING WITH THE TEACHERS SERVICE
COMMISSION, KENYA UNION OF SPECIAL NEEDS EDUCTION TEACHERS
AND AFFECTED TEACHERS

The Committce that the National Prayer Breakfast day, Thursday, 30™ May, 2024, falls
on the meeting day with TSC, KUSNET and affected teachers, and resolved to
reschedule the meeting to Wednesday, 29" May, 2024 from 1.00 to 2.00 pm.

2. EX-MIN/SEN/SCLSW/130/2024 — MEETING WITH THE MANAGEMENT OF
THI NATIONAL FUND FOR THE DISABLED OI°' KENYA (NFDK)

The Committee also revolved to write to the Management of the NIF'DK and request for
documentation on the previous ownership of buildings owned by the fund, and

procurcment details of the fund.

MIN/SEN/SCLSW/137/2024 CONSIDERATION  OF THE LEGISLATIVE
PROPOSAL ON THE COUNTY LIBRARY SERVICES BILL, 2024 (COMMITTELE
PAPER NO. 58);

The Committee considered the County Library Services Bill, 2024 and approved its
publication having been proposed by Sen. Mohammed Faki, CBS, MP and scconded by sen.

Adexander Mundior, M. I o R
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MIN/SEN/SCIL.SW/138/2024 BRIEFING ON THE COUNTY ASSEMBLIES
PENSIONS BILL, 2024 (SENATE BILLS NO. 14 OF 2024) (COMMITTEE PAPER

NO 59);

The Committee was briefed on the County Assemblics Pensions Bill, 2024 (Senate Bills
No. 14 of 2024) and resolved to meet stakeholders during its enquiry visit over the recess

period.

MIN/SEN/SCILL.SW/139/2024 ANY OTHER BUSINESS

The Committee resolved to send reminder letters on statements before the Committec, hold
the stakcholder engagement with the CS Sports on 23 — 26" May, 2024 in Machakos
County and conduct the EPZ enquiry from 10" to 15" Junc, 2024.

MIN/SEN/SCLSW/140/2024 ADJOURNMENT AND DATE OF THE NEXT
MEETING

The meeting was adjourned at 12.13 pm, with the next meeting being on notice.

SHENED . ...coonn
CHAIRPERSONYSEN. JULIUS MURGOR RECHA, MP

STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE
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26" August, 2024

The Clerk of the Senate
Parliament Buildings
NAIROBI

RE: COMMITTEE STAGE AMENDMENTS TO THE COUNTY ASSEMBLIES
PENSIONS SCHEME BILL,2024 (SENATE BILLS NO. 14 OF 2024)

NOTICE is given that Sen. Recha Julius Murgor, the Chairperson to the Standing
Committee on Labour and Social Welfare, intends to move the following amendments to
the County Assemblies Pensions Scheme Bill, 2024, Senate Bills No. 14 of 2024, at the

Committee Stage—

CLAUSE 4
THAT clause 4 of the Bill be amended by deleting—

(a) subclause (2); and

(b) the words “social security benefits including” appearing at the end of the introductory clause

of subclause (3).

CLAUSE 5
THAT clause 5 of the Bill be amended by deleting—

(a) the words “and members of staff of county assemblies™ appearing at the end of subclause

(1); and

(b) deleting the words “and staff” appearing immediately after the word “assemblies™ in

subclause (2).

CLAUSE 6
THAT clause 6 of the Bill be amended—

(a) by inserting the following new subclause immediately after subclause (1)—

(1A) The Board shall be a body corporate with perpetual succession and a common

seal and shall, in its corporate name, be capable of—
(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding, charging or

disposing of movable and immovable property;
(¢) entering into contracts; and

1



(d) doing or performing all other things or acts for the furtherance of the
provisions of this Act which may be lawfully done or performed by a
body corporate.
(b) in clause (2) by—
(i) deleting the word “two” appearing at the beginning of paragraph (c) and
substituting therefor the word “three”;
(i) deleting the word “two™ appearing at the beginning of subparagraph (d) (1) and
substituting therefor the word “three™; and
(ii1)deleting paragraph (e).

CLAUSE 9
THAT clause 9 of the Bill be amended—
(a) by deleting subclause (2); and

(b) in subclause (3) by deleting the words “The Board™ appearing at the beginning of the
subclause and substituting therefor the words “The Cabinet Secretary”.

CLAUSE 11

THAT clause 11 of the Bill be amended by inserting the following new paragraph immediately
after paragraph (g)—

(ga) term expires;

CLAUSE 13
THAT clause 13 of the Bill be amended by deleting paragraph (g).

CLAUSE 23
THAT clause 23 of the Bill be amended by deleting subclause (2).

CLAUSE 24
THAT clause 24 of the Bill be amended by deleting—

(a) subclause (4);
(b) subclause (6) and substituting therefor the following new subclause—

(6) Any contribution not paid to the scheme by a sponsor within ten days after the
last day of the calendar month to which the contributions relate shall attract interest



which shall not be less than the interest declared during the period the contribution
remains unremitted.

CLAUSE 26
THAT clause 26 of the Bill be amended—
(a) by deleting the words “or a staff of a county assembly” appearing at the end of subclause

(1);

(b) in subclause (3)—
(1) by deleting paragraph (a);

(1) by deleting paragraph (b) and substituting therefor the following new paragraph—
(b) where a member ceases being a member of a county assembly before attaining
early retirement age, that member may opt for payment of—

(iii)in paragraph (b) by deleting sub paragraph (i) and substituting therefor the following
new sub paragraph—

(i) not more than fifty percent of his total accrued benefits and the investments
income that has accrued in respect of those contributions

provided that a member may withdraw any additional voluntary contributions made
into the scheme and accrued interest in full;

(iv)in paragraph (c) by deleting the words “before attaining the early retirement age™
appearing at the end of the paragraph.

CLAUSE 29

THAT clause 29 of the Bill be amended by deleting the words “Despite the provisions of any other
written law™ appearing at the introductory part of subclause (2) and substituting therefor the words
“Subject to the Retirement Benefits Act”.

CLAUSE 49

THAT clause 49 of the Bill be amended by deleting subclause (4) and substituting therefor the
following new subclause—
(4) Without prejudice to any proceedings instituted under the provisions of this
section, a sponsor who makes a deduction from a member’s emoluments for

remittance to the Scheme and fails to remit the contribution to the Scheme within
fifteen days commits an offence and shall on conviction be liable to a fine not
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exceeding five million shillings or in the case of a natural person to imprisonment
for a term not exceeding two years or to both.

CLAUSE 52

THAT the Bill be amended by deleting clause 52.

CLAUSE 53

THAT the Bill be amended by deleting clause 53 and substituting therefor the following new

clause—

Transition of

members of county
assemblies to the
Scheme

NEW CLAUSES

53. (1) The members of county assemblies who are members of the Local
Authorities Provident Fund, the Local Authorities Pension Trust, the Local
Authorities Pension Trust (Defined Benefits) Scheme and the Local
Authorities Pension Trust (Umbrella) Retirement Fund shall be transitioned
into the Scheme within one year upon the commencement of this Act.

(2) The funds, assets and other property, movable and immovable which
immediately before the commencement date were held by or on behalf of the
Local Authorities Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme and the Local
Authorities Pension Trust (Umbrella) Retirement Fund for the members of
county assemblies shall vest in the Scheme.

(3) All the records of members of county assemblies held by the Local
Authorities Provident Fund, the Local Authorities Pension Trust, the Local
Authorities Pension Trust (Defined Benefits) Scheme and the Local
Authorities Pension Trust (Umbrella) Retirement Fund shall be transferred to
the Scheme administrator.

(4) All rights, liabilities and duties whether arising under any written law or
otherwise, which immediately before the commencement date were accruing,
imposed or enforceable by or against the Local Authorities Provident Fund,
the Local Authorities Pension Trust, the Local Authorities Pension Trust
(Defined Benefits) Scheme and the Local Authorities Pension Trust
(Umbrella) Retirement Fund with regard to members of county assemblies
shall vest in, be imposed on, or be enforceable against the Scheme.

NEW CLAUSES

THAT the Bill be amended by inserting the following new clauses immediately after clause 46—

Exemption  from
compliance  with

46A. The Cabinet Secretary may, by order in the Gazetre



provisions of this (a) exempt any person or class of persons from compliance with
Act . .. N e
any specified provisions of this Act; or

(b) extend the time for compliance by any person or class of
persons with any specified provisions of this Act

provided that nothing in this section shall apply in respect of
payment of retirement benefits.

Provisions of the  46B. The provisions of the Retirement Benefits Act (Cap. 197) and

Retirement i .
Benefits Act regulations thereunder shall apply to the Fund.

CLAUSE 2
THAT clause 2 of the Bill be amended by—

(a) inserting the definition of the term “beneficiary” immediately after the definition of the term
“Authority”—

“beneficiary” means a dependant, a person nominated by the member in writing or
any other person other than a member entitled to receive a benefit;

(b) deleting the definition of the term—
(1) “existing schemes™ and inserting therefor the following new definition—

"existing scheme" means the Local Authorities Provident Fund, the Local
Authorities Pension Trust, the Local Authorities Pension Trust (Defined Benefits)
Scheme and the Local Authorities Pension Trust (Umbrella) Retirement Fund;

(i1) “income drawdown” and inserting therefor the following new definition—
“income drawdown™ means an arrangement that allows a member of a retirement
benefits scheme to access his or her accumulated retirement benefits as a regular
income through reinvesting his or her benefits from an income drawdown fund
registered by the Retirement Benefits Authority;

(iii)*member” and inserting therefor the following new definition—
“member” means an eligible member of a county assembly who has become a
member of the Scheme and includes a person entitled to or receiving a benefit
under the Scheme;

(iv)“normal retirement age” and inserting therefor the following new definition—

“normal retirement age” means the age of sixty years or such other age set out in
written law or applicable policy;

(v) “spouse” and inserting therefor the following new definition—



"spouse” means a husband or a wife;

LONG TITLE

THAT the Bill be amended by deleting the long title and substituting therefor the following new
long title—

AN ACT of Parliament to: provide for a contributory pension scheme for members of
county assemblies; establish a county assemblies pensions fund for the payment or granting
of pensions or retirement benefits to members of county assemblies; and other related
matters.

Sen. Recha Julius Murgor,
Chairperson,
Committee on Labour and Social Welfare.



APPENDIX 3




SPECIAL ISSUE

Kenya Gazette Supplement No. 56 (Senate Bills No. 14)

REPUBLIC OF KENYA

KENYA GAZETTE SUPPLEMENT

SENATE BILLS, 2024

NAIROBI, 7th February, 2024

CONTENT

Bill for Introduction into the Senate —

The County Assemblies Pensions Scheme Bill, 2024.............c.coevvnneeeee. 189

PRINTED AND PUBLISHED BY THE GOVERNMENT PRINTER, NAIROBI



189

THE COUNTY ASSEMBLIES PENSIONS SCHEME
BILL, 2024
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28 —Early retirement.
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34 —Presumption of death of member.
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36—Prohibited payments from the Scheme.
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37—County Assemblies Pensions Scheme Fund.
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47 —Protection from personal liability.
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THE COUNTY ASSEMBLIES PENSION SCHEME BILL,

2024

AN ACT of Parliament to: provide for a contributory
pension scheme for members and staff of county
assemblies; establish a county assemblies Pensions
Fund for the payment or granting of pensions or
retirement benefits to Members of county assemblies
and members of staff of county assemblies; and
other related matters.

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the County Assemblies
Pension Scheme Act, 2024.

2. In this Act, —

“actuary” has the meaning assigned thereto in the
Retirement Benefits Act, Cap. 197,

“administrator” means the person appointed as such
under section 23;

“annuity” means a pension purchased under a contract
with a registered insurer;

“approved issuer” means an approved issuer appointed
by the Trustee to provide the services of approved issuer in
accordance with the Retirement Benefits Act, Cap.197;

“Authority” means the Retirement Benefits Authority
established under the Retirement Benefits Act, Cap. 197,

“Board” means the Board of Trustees established
under section 6;

“Cabinet Secretary” means the Cabinet Secretary
responsible for the National Treasury;

“child” means any child of a deceased member
including a natural child, an adopted child or a step-child
who has not attained eighteen years of age or, if the child is
receiving full time education, not more than twenty-five
years of age and was at the time of the death of the
deceased wholly or mainly dependent on the deceased, and
includes an unborn child who, if already born, would have
been a child of the deceased;

Short title.

Interpretation.

No. 3 of 1997.
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“commencement date” means the date of coming into
force of this Act;

“contribution” means the amount payable by a
member or sponsor into the Scheme under this Act;

“county assembly” means a county assembly
established under Article 176 of the Constitution;

"county assembly service board" means a county
assembly service board established under section 12 of the
County Governments Act (Cap. 265);

“custodian” means a person appointed as such under
section 22 of the Act;

“dependant” in relation to a deceased member, means
a relative of the deceased who survives the deceased and
who, on the date of the deceased’s death, was—

(a) a spouse to the deceased;
(b) a child of the deceased; or

(c) a parent of the deceased who was dependent on the
deceased for the provision of the ordinary
necessities of life;

“early retirement age” means such age as may be
prescribed but which shall not be less than fifty years;

“existing scheme” means the Local Authorities
Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme
and the Local Authorities Pension
Trust(Umbrella)Retirement Fund;

“Fund” means the County Assemblies Pensions
Scheme Fund established under section 37;

“fund manager” means a person appointed as such
under section 21;

“income drawdown” means the facility to continue to
keep retirement savings invested in the scheme and take an
income during a specified period rather than buy an
annuity;

“insured benefit” means the death in service lump sum
benefit and the disability lump sum benefit to be provided
in terms of section 24;
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“investment return” means a portion of the return of
the investment declared by the Board and appropriated to
the account of a member;

“member” means an eligible member or staff of a
county assembly who has become a member of the Scheme
and includes a person entitled to or receiving a benefit
under the Scheme;

“member account” means an account maintained by
the Scheme for an individual member;

“member of a county assembly” means a member of a
county assembly established under Article 176 of the
Constitution;

“normal retirement age” means the age as set by the
Public Service Commission or any other Act of Parliament
for retirement of public officers;

“pensionable emoluments” means basic salary
excluding housing, transport and any other allowances or
fluctuating emoluments;

“Scheme” means the County Assemblies Pension
Scheme established under section 4;

“sponsor” means a county assembly service board that
makes contributions on behalf of a member;

“spouse” means a male or female person to whom a
member is married or was married under any other law,
whether monogamous or not immediately before their
death; and

“Trustee” means a member of the Board.

3. (1) The object and purpose of the Act is to—
(a) provide for the establishment of the Scheme;

(b) provide for the payment of retirement benefits to
members of the Scheme when they become due;

(c) provide for the social security of members of the
Scheme by ensuring that the members save in
order to cater for their livelihood during their
retirement;

(d) establish a uniform set of rules, regulations and
standards for the administration and payment of
retirement benefits for members of the Scheme;

Objects and
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Act.
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(e) establish transitional provisions for existing
schemes; and

(f) protect the benefits of the members of the Scheme.

PART II—ESTABLISHMENT OF THE COUNTY
ASSEMBLIES PENSIONS SCHEME

4. (1) There is established the County Assemblies
Pension Scheme.

(2) The Scheme is a body corporate with perpetual
succession and a common seal and shall, in its corporate
name, be capable of —

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding,
charging and disposing of movable and immovable
property;

(c) entering into contracts;

(d) borrowing and investing money; and

(e) doing or performing all such other things or acts as
may be necessary in furtherance of its purpose and
functions.

(3) The Scheme shall be a defined contribution
scheme providing social security benefits including —

(a) periodic payments through the purchase of
annuities;

(b) a lump sum as a commutation of pension or trivial
pension in accordance with the Retirement
Benefits Authority Regulations;

(c) income drawdown;
(d) gratuity; and

(e) any other benefit approved by the Board under this
Act.

5. (1) Membership of the Scheme shall consist of all
members of county assemblies and members of staff of
county assemblies.

(2) All members of the third county assemblies and
staff shall, on the date of commencement of this Act, be
deemed to have joined the Scheme.
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6 (1) The management of the Scheme shall vest in a Sf‘):hfg;cfllfr:i‘ees
Board of Trustees of the Scheme. '

(2) The Board shall consist of —

(a) the chairperson elected by the Trustees from
among the members under paragraphs (c) and (d);

(b) a county executive committee member responsible
for matters relating to Finance nominated by the
County Council of Governors;

(c) two people nominated by County Assembly
Service Boards;

(d) five persons nominated by the forum representing
all the county assemblies in the country of whom
at least two shall not be of the same gender as
follows —

(i) two representatives of members of county
assemblies contemplated in Article 177(a) of
the Constitution;

(i) a representative of members of county
assemblies contemplated in Article 177(b) of
the Constitution; and

(iii) a representative of members of county
assemblies contemplated in Article 177(c) of
the Constitution;

(e) two representatives of the staff of the county
assemblies nominated by the SOCCAT (K); and

(f) the Chief Executive Officer who shall be an ex
officio member and the secretary to the Board with
no voting rights.

(3) The vice-chairperson of the Board shall be elected
by the Trustees from among their number.

(4) The chairperson and vice- chairperson shall be of
the opposite gender.

(5) The Cabinet Secretary shall ensure that not more
than two thirds of the members of the Board are of the
same gender.

(6) The Cabinet Secretary shall appoint the persons
nominated under subsection (2) by notice in the gazette.
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(7) The procedure for nomination and appointment of
Trustees under subsection (2) shall be as prescribed in the
regulations.

7. A person is qualified for appointment as a Trustee
if that person—

(a) is a citizen of Kenya;
(b) holds a degree from a university recognized in
Kenya;
(c) has at least five years experience in—
(i) finance;
(i1) law;
(iil) economics;
(iv) actuarial science; or
(v) any other profession or work experience

directly relevant to the functions of the
Board; and

(d) meets the requirements of leadership and integrity
set out in Chapter Six of the Constitution.

8. A person shall not be appointed as a Trustee if that
person—

(a) has been convicted of a criminal offence, and
sentenced to imprisonment for a term of six
months or more;

(b)is an adjudged bankrupt or enters into a
composition or arrangement with creditors; or

(c) is disqualified under the provisions of any other
written law from appointment as such.

9. (1) A Trustee shall hold office for a term of three
years and may be eligible for re-appointment for a further
and final term of three years.

(2) Where a Trustee opts to apply for re-appointment
under subsection (1), the re-appointment may be considered
based on the performance of the applicant.

(3) The Board shall put in place arrangements to
ensure that one-third of the Trustees are appointed in a
staggered manner.
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10. (1) A Trustee may be removed from office by the
Cabinet Secretary, in consultation with the nominating
body, for—

(a) inability to perform the functions of the office
arising out of physical or mental incapacity;

(b) gross misconduct or misbehaviour;
(c) incompetence or negligence of duty;
(d) bankruptcy;

(e) absence from two consecutive meetings of the
Board without a reasonable explanation; and

(f) failure to meet the requirements of leadership and
integrity set out in chapter six of the Constitution.

(2) Before a Trustee is removed from office under
subsection (1), the Trustee shall be given an opportunity to
be heard against the intended removal.

(3) Notwithstanding subsection (1), the Authority may
remove a Trustee on grounds specified in the Retirement
Benefits Act, Cap. 197.

11. A person ceases to be a Trustee if the person—
(a) resigns in writing to the Cabinet Secretary;

(b) is convicted of a criminal offence and sentenced to
a term of imprisonment of six months or more;

(c) is declared bankrupt or enters into composition
with his or her creditors;

(d) is unable to perform the functions of their office
by reason of mental or physical infirmity;

(e) ceases to be a member of a county assembly;
(f) is removed in accordance with section 10; or
(g) dies.

12. Where a vacancy occurs in the membership of the
Board under section 10 or 11, the Cabinet Secretary shall
appoint a new Trustee in accordance with the provisions of
this Act.

13. The Board shall —
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(a) formulate policies relating to the Scheme in
accordance with the provisions of the Retirement
Benefits Act, Cap.197;

(b) collect contributions and income payable to the
Fund under this Act;

(c) pay out the various benefits to persons entitled to
the benefits as provided under the Act;

(d) protect the Fund’s assets and ensure long term
viability of the Scheme;

(e) ensure efficient management of the Scheme;

(f) ensure prudent investment of the monies forming
part of the Fund;

(g) negotiate competitive annuity rates on behalf of
members;

(h) ensure that the Scheme observes high standards of
corporate and business ethics;

(i) advise the Cabinet Secretary on any matter relating
to the objects and functions of the Board under this
Act; and

(j) perform any other functions assigned to it under
this Act.

14. (1) In the exercise of its functions, the Board shall
be accountable to the sponsors and the members of the
Scheme.

(2) The Board shall have all powers necessary for the
proper performance of the functions of the Scheme under this
Act.

(3) Without prejudice to the generality of subsection
(2), the Board shall have power to—

(a) supervise the assets of the Scheme in such manner
as best promotes the purpose for which the Scheme
is established;

(b) appoint a custodian, fund manager and
administrator to carry out their functions as
specified in the Retirement Benefits Act, Cap. 197;

(c) determine the provisions to be made for
administrative expenses as provided for under

Powers of the
Board.
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section 38 and for reserves of the Fund as provided
for under section 39;

(d) ensure protection, where necessary, of the assets of
the Scheme;

(e) associate with any other institution so as to further
the purpose for which the Scheme is established;

(f) receive grants, gifts, donations or endowments and
make legitimate disbursements from them;

(g) enforce remittance of outstanding Contributions by
a sponsor;

(h) invest any monies of the Scheme not immediately
required for its purposes;

(i) delegate any of its powers; and

(j) undertake any activity necessary for the fulfilment
of any of the functions of the Scheme.

(4) The Board may, subject to such conditions as it
may consider necessary, by directions in writing, delegate
any of its powers to any one or more of the Trustees or to
the chief executive officer or employees of the Scheme.

15.(1) The Board may establish committees
consisting of the Trustees for the better carrying out of its
functions.

(2) The Board may co-opt persons to committees
established under subsection (1) for a particular reason and
such persons shall hold office for such period as the Board
may determine.

(3) The persons co-opted into a committee under
subsection (2) shall not be more than three.

(4) Subject to any specific or general direction of the
Board, a committee established under subsection (1) may
regulate its own procedure.

16. The Trustees shall be paid such remuneration as
the Authority may determine in accordance with the
Retirement Benefits Act.

17. (1) The business and affairs of the Board shall be
conducted in accordance with the Schedule.
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(2) Except as provided in the Schedule, the Board may
regulate its own procedures subject to compliance with the
Retirement Benefits Act and the regulations thereunder.

(3) The Board may invite any person to attend any of
its meetings and to participate in its deliberations, but such
person shall not have a vote in any of its decisions.

18. (1) There shall be a chief executive officer of the
Scheme who shall be appointed by the Board through a
competitive recruitment process on such terms and
conditions as may be specified in the instrument of
appointment.

(2) The chief executive officer shall be an ex-officio
member of the Board.

(3) A person is qualified for appointment as the chief
executive officer if that person—

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

(c) has at least ten years of experience of which five
years should be at senior management level in a

profession relevant to the functions of the Scheme
as may be defined in the Regulations; and

(d) meets the requirements of leadership and integrity

set out in Chapter Six of the Constitution.

(4) The Chief Executive Officer shall be the
accounting officer of the Scheme and secretary to the
Board and, subject to the direction of the Board, shall be
responsible for the —

(a) implementation of the decisions of the Board;

(b) day to day management of the affairs of the
Scheme;

(c) management and discipline of the employees of
the Scheme; and

(d) any other function that may be assigned by the
Board.

(5) The Chief Executive Officer shall hold office for a
term of three years and may be eligible for re-appointment
for a further final term of three years.
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(6) The Chief Executive Officer may be removed
from office by the Board such grounds as may be set out in
the instrument of appointment.

(7) Before the Chief Executive Officer is removed
from office under subsection (5), the Chief Executive
Officer shall be given—

(a) sufficient notice of the allegations made against
him or her; and

(b) an opportunity to be heard either in person or by a
legal representative.

19. (1) The Board may engage such other employees
as it may consider necessary for the performance of its
functions under this Act.

(2) The terms and conditions of service of employees
of the Scheme shall be determined by the Board.

20. (1) The common seal of the Scheme shall be kept
in such custody as the Board may direct and shall not be
used except on the order of the Board.

(2) The common seal of the Scheme when affixed to a
document and authenticated shall be officially noticed, and
unless the contrary is proved, an order or authorization of
the Board under this section shall be presumed to have been
given.

PART III—ADMINISTRATION OF THE SCHEME

21. The Board shall appoint a fund manager of the
Scheme who shall, in addition to the duties prescribed
under the Retirement Benefits Act—

(a) implement the investment policy of the Scheme as
approved by the Board;

(b) manage the Scheme funds and assets in
accordance with the provisions of the Retirement
Benefits Act;

(c) maintain books of accounts on all investment
transactions relating to the Scheme;

(d) submit reports on a quarterly basis on investment
strategy, market returns and other performance
indicators to the Board; and
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(e) perform any other function that may be assigned in
the instrument of appointment and other written
law.

22. (1) The Board shall appoint a custodian of the
Scheme who shall, in addition to the duties prescribed
under the Retirement Benefits Act —

(a) receive the contributions remitted by the sponsors
and members under this Act on behalf of the
Board;

(b) not later than the next business day following
receipt of the contributions from a sponsor, notify
the fund manager and the administrator of such
receipt;

(c) receive and keep in safe custody the title
documents, securities and monies of the Scheme in
trust for the members and beneficiaries;

(d) collect dividends for the Scheme;

(e) report to the Board on any matter relating to the
assets being held by the custodian on its behalf at
such intervals as may from time to time be
determined by the Board;

(f) undertake statistical analysis on the investments
and returns on investments with respect to funds in
its custody and provide data and information to the
administrator and the Board;

(g) submit to the Board a report on a quarterly basis,
of the reconciliations with respect to the funds held
by the Custodian;

(h) execute, on behalf of the Board, the relevant proxy
for the purpose of voting in relation to the
investments; and

(i) perform any other function that may be assigned in
the instrument of appointment or any other written
law.

(2) The custodian shall maintain all funds and assets
in its custody to the order of the Board and shall not utilise
any pension fund or assets in its custody to meet its own
financial obligation.
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23.(1) The Scheme shall be administered by an Administrator.
administrator appointed by the Board.

(2) The administrator shall be an employee of the
Board.

(3) The functions of the administrator shall be to—
(a) open and maintain an account for each member;

(b) upon receiving details of the contributions
remitted under this Act, cause the amount of the
contributions to be credited in the account of the
member in respect of whom the sponsor has made
the payment;

(c) inform the Board if a member’s contribution
details differ from the expected;

(d) provide customer support services to members,
including access at least on a quarterly basis to
members’ account balances and statements;

(e) keep and maintain proper books of accounts of the
Scheme;

(f) cause to be paid retirement benefits to a member
who has retired;

(g) be responsible for all calculations relating to
retirement benefits; and

(h) carry out any other functions as may be directed
by the Board from time to time.

(4) The administrator shall ensure that all income
earned from the investment of the Fund is distributed to the
credit of the members’ retirement savings accounts save for
clearly defined and reasonable fees, charges, costs and
expenses of transactions as may be approved by the Board.

24. (1) A member shall, so long as the member is a Contributions.
member of a county assembly, contribute not less than
seven nought five percent (7.5%) of that member’s
pensionable emoluments to the Scheme.

(2) Every sponsor shall contribute to the Scheme not
less than fifteen per cent of the pensionable emoluments of
a member of the Scheme plus the amounts necessary to
cover the premiums for insured benefit.
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(3) Subject to such guidelines as the Board may issue,
in consultation with the members and sponsors of the
Scheme, a member of the Scheme may make additional
contributions to the Scheme.

(4) In addition to the contributions specified in
subsections (1) and (2), the sponsor shall take out and
maintain a life insurance policy that has disability benefits
in favour of every member of the Scheme, for a minimum
of three times of the member's annual pensionable
emoluments.

(5) Upon commencement of this Act, contributions
required to be made under subsections (1) and (3) shall be
deducted by a sponsor from the salary of the member in
each month on which the salary is paid and shall be paid
into the Scheme together with the sponsor’s contribution
before the tenth day of every calendar month or before any
other day which may be notified in writing and approved
by the Authority.

(6) Any contributions not paid to the Scheme by a
sponsor within ten days after the last day of the calendar
month to which the contributions relate shall attract interest
during the period they remain unpaid at a rate specified by
the Board from time to time provided that such rate shall
not be less than the rate specified in the Retirement
Benefits Act and Regulations.

(7) All unpaid contributions and interest thereon shall
constitute a civil debt of the respective sponsor and shall be
recoverable summarily by the Board as provided for by
law.

(8) The Board shall report to the Authority at such
intervals as specified by the Authority, all remittances of
contributions outstanding and not received after the
deadlines specified herein.

25. All the benefits derived from contributions by a
member and a sponsor shall vest immediately in the
member.

26. (1) A member shall not withdraw membership or
retirement benefit from the Scheme while the member is a
member of a county assembly or a staff of a county
assembly.

Vesting of
benefits.

Withdrawal of
membership or
benefits.



206 The County Assemblies Pensions Scheme Bill, 2024

(2) A member may withdraw benefits from their
account before normal retirement age in the following
circumstances —

(a) resignation;

(b) dismissal;

(c) removal from office;

(d) ill health;

(e) emigration.

(3) Despite subsection (1)—

(a) where a member ceases being a member or a staff
of a county assembly before one year of
membership, the member may opt for payment of
his own and the whole of the sponsor’s
contributions, together with allocated investment
income;

(b) where a member ceases being a member or a staff
of a county assembly after one year of membership
but before attaining the specified early retirement
age, the member may opt for payment of —

(1) his or her own contribution and the sponsor’s
contribution as may be prescribed by the
Retirement Benefits Authority and the
investment income that has accrued in respect
of those contributions; and

(ii) the balance shall be retained in the Scheme and
continue to accrue interest until the member
attains early retirement age, or transferred to
another registered Scheme of the members
choice;

(c) a member may opt for payment to him or her of
the total amount of vested accrued benefits before
attaining the early retirement age —

(1) on grounds of ill health or subsequently during
deferment, if the member becomes
incapacitated due to ill health, to the extent that
it would occasion his or her retirement, if he or
she was in employment; or
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(i1) if the member has emigrated from Kenya to
another country without the intention of
returning to reside in Kenya and the Board has
approved the payment of the retirement
benefits and submitted, fourteen days prior to
payment of the benefits, the approval to the
Authority.

27. (1) Despite any other provisions in this Act, a
member who retires is entitled to make withdrawals —

(a) on attaining the normal retirement age, or where
their exact date of birth is not known, on the first
day of July in the year in which the Board deems
that they have reached normal retirement age;

(b) on the advice of a qualified medical practitioner
appointed by the Board certifying that the member
is no longer mentally or physically capable of
carrying out the functions of their office.

(2) The proof of age of a retiring member for the
purposes of subsection (1) is the date of birth in any of the
following documents —

(a) birth certificate;
(b) national identification card; or
(c) a valid passport.

28. (1) Notwithstanding the provisions of section 27,
any member who retires on attaining the early retirement
age is entitled to make withdrawals in accordance with
section 29.

(2) The proof of age of a retiring member for the
purposes of subsection (1) is the date of birth in any of the
following documents —

(a) birth certificate;
(b) national identification card; or
(¢) a valid passport.

29. (1) Where a member retires as provided in this
Act, the member may request the Board in writing to pay to
him or her—
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(a) a lump sum from the balance in his or her
retirement savings account that shall not exceed
the equivalent of one-third of that balance:

Provided that a Member may withdraw any
additional voluntary contributions made into the
Scheme and accrued interest in full;

(b) monthly or quarterly income drawdown in
accordance with a formula prescribed by the Board
on the advice of an actuary;

(c) monthly or quarterly annuity for life purchased
from an approved issuer of their choice:

Provided that the annuity shall include a
provision for benefits payable to dependants upon
a member’s death.

(2) Despite the provisions of any other written law, a
benefit granted under this Act shall not be—

(a) assignable or transferable except in accordance
with the terms of a mortgage guarantee facility
approved by the Board; and

(b) liable to be attached in settlement of any claim.

(3)The payment of a retirement benefits shall
commence from the end of the month immediately
following the month of the retirement of the member.

(4) Every payment of benefits from the Scheme may
be subject to deduction of the amount outstanding due by
the member under any mortgage guarantee facility
approved by the Board.

30. (1) Every member shall provide his or her
particulars and those of his or her dependants to the
administrator in the prescribed manner.

(2) A member may update the particulars provided
under subsection (1) at any time and, in any event, at least
three years before retirement.

31. (1) If a dispute relating to a nomination under this
Part arises, the Board has power to consider evidence
presented and determine the rightful dependant.
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(2) Nothing in this Part may be construed as limiting
or otherwise affecting the inherent power of the Board,
either on its own motion or on the application of a party, to
make such decisions as may be necessary.

32. If upon the death of a member, benefits are paid to
a person validly nominated under this Part, no other person
shall have any other claim to the benefits against the Fund.

33.(1) Upon the death of a member, the benefits
accrued to the member shall be paid to the person whose
particulars the Member had provided or at the Board’s
discretion as otherwise provided in the Retirement Benefits
Act and Regulations thereunder.

(2) In the absence of a nomination, the Board shall
apply the benefits referred to in subsection (1) to such of
dependants of the deceased and in such amounts as the
Board shall determine.

(3) Where a dispute arises under this section, the
Board shall consider any evidence presented before it and
determine the rightful beneficiary.

34. (1) Where a member is missing and it is proved
that the member has not been heard of for such period as
prescribed by the law relating to presumption of death by
those who might be expected to have heard of the member
if that member was alive, there shall be a rebuttable
presumption that the member is dead as provided under the
law.

(2) Where a person is presumed dead under this
section, the provisions of section 33 apply.

35.(1) If a member who was receiving a retirement
benefit under an income drawdown dies, a benefit that is
equivalent to the unutilized balance of the account of the
member shall be paid to the nominated beneficiaries of the
member.

(2) The payment under subsection (1) shall be made to
the beneficiaries either as a lump sum or as an annuity
commencing from the day following the death of the
member.

36. The retirement benefits under this Act shall not be
paid by the Scheme to—
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(a) a member, while the member is still a member of a
county assembly except where a member works on
a contractual basis for the Sponsor after their
resignation or early retirement; or

(b) any person as a loan, advance or other similar

benefit or payment except as provided under this
Act.

PART IV—FINANCIAL PROVISIONS

37. There is established the County Assemblies
Pensions Scheme Fund which shall be administered by the
Board in accordance with this Act and other relevant
written laws.

38. (1) The Fund shall consist of —

(a) monies as may vest in or accrue to the Scheme in
the performance of its functions under this Act or
under any other written law;

(b) contributions from sponsors and members;

(c) grants, gifts, donations or other endowments given
to the Scheme;

(d) income from investments made by the Scheme that
are approved by the Board;

(e) fees and charges authorized by the Board;

(f) monies earned by the Scheme from any other
source; and

(g) monies from any other source provided or donated
or lent to the Scheme.

(2) There shall be paid out of the Fund—
(a) all benefits provided for under this Act;

(b) the expenses incurred in the management and
administration of the Scheme subject to the limits
provided under this section.

(3) For the avoidance of doubt, nothing in this Act is

intended to or may be construed as providing for or dealing
with—

(a) taxes;
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(b) the imposition of charges on a public fund or the
variation or repeal of any of those charges;

(c) the appropriation, receipt, custody, investment or
issue of public money;

(d) the raising or guaranteeing of any loan or its
repayment except as provided in any written law;
or

(e) matters incidental to any of those matters.

(4) The Board shall establish an account into which
may be paid—

(a) the monies transferred from the Fund for the trust
expenses incurred by the Board in the exercise of
its powers or the performance of its functions
under this Act;

(b) the annual administrative expenses deducted from
the value of the Fund at the rate approved from
time to time by the Board but subject to a
maximum of one and half percent of the Fund
value or any such rate as the Board in consultation
with the Authority may prescribe;

(c) monies that may vest in the Board in the course of
the exercise of the powers of the Board;

(d) income from the investment of the monies held in
the account established under this section; and

(e) all monies from any other source provided for or
donated or lent to the Board.

(5) Any unspent monies budgeted for annual
administrative expenses shall lapse back into the Fund at
the end of the financial year.

(6) The Board may invest any surplus monies held in
the account established under this Act in asset classes
approved under the Retirement Benefits Act.

39. (1) The Board may maintain a reserve account of
the Scheme into which the following shall be deposited —

(a) any special contribution paid into the Scheme by a
sponsor or the Government for the purpose of
improving the benefits of the members; and

Reserve account.
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(b) any income of the Scheme that the Board
determines should be set aside to stabilize the
returns to members subject to a maximum of ten
per cent of such income with consideration to the
Income Tax Act or regulations made thereunder.

(2) Money shall not be drawn out of the reserve
account except as directed by the Board for the purposes
provided for under subsection (1).

(3) Any monies determined to be income of the
reserve account shall be treated as income forming part of
the general income of the Scheme.

40. (1) Before the commencement of each financial
year, the Board shall cause to be prepared estimates of the
revenue and expenditure of the Scheme for that year.

(2) The annual estimates shall make provision for all
the estimated expenditure of the Scheme for the financial
year concerned and, in particular, shall provide for the —

(a) payment of the salaries, allowances, and other
charges in respect of the employee of the Scheme;

(b) payment of benefits and other charges which are
payable out of the funds of the Scheme;

(c) funding of the registration, monitoring and
evaluation activities of the Scheme;

(d) maintenance of the buildings and grounds of the
Scheme;

(e) funding of training, research and development of
activities of the Scheme;

(f) reserve funds to meet future or contingent
liabilities in relation to retirement benefits,
insurance or replacement of buildings or
equipment; and

(g) such other matters as the Board may consider
necessary.

(3) The annual estimates shall be approved by the
Board before the commencement of the financial year to
which they relate.

Cap. 470
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(4) Expenditure of the Scheme shall not be incurred
except in accordance with the annual estimates approved by
the Board.

41. (1) The Board shall cause to be kept proper books
and records of accounts of the income, expenditure, assets
and liabilities.

(2) Within a period of three months after the end of
each financial year, the Board shall submit to an auditor
who is recognized and approved by the Authority the
accounts of the Scheme in respect of that year together
with—

(a) balance sheet showing in detail the assets and
liabilities of the Scheme as at the end of the
financial year.

(b) a statement of the income and expenditure of the
Scheme during that year; and

(c) such other statements as may be required by the
Authority.

(3) The annual accounts of the Scheme shall be
prepared, audited and reported upon in accordance with the
Retirement Benefit Act and other relevant laws.

42. The financial year of the Scheme shall be the
period of twelve months ending on the thirtieth June in
each year.

43. The annual investment income earned by the
Scheme shall after deduction of all expenses and costs
properly paid out of the Scheme and any appropriation to a
reserve account approved by the Board be credited to
members’ accounts on a pro-rata basis.

44. (1) The scheme shall be reviewed by an actuary
appointed by the Board as provided for in the Retirement
Benefits Act.

(2) The actuary appointed under subsection (1)
shall —

(a) prepare a report on the state of the Scheme; and

(b) recommend any necessary action to be taken.

Accounts and
audit.

Financial year.

Annual
distribution of
profits.

Actuarial review
of the Scheme.
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(3) The actuary shall submit the report prepared under
subsection (2) to the Board within the stipulated time in the
instrument of appointment.

(4) The Board shall, within six months of the receipt
of such report, consider any recommendations made by the
Actuary and in so doing, may take any action
recommended by the actuary.

PART V—MISCELLANEOUS PROVISIONS

45. Where there is a conflict between the provisions of
this Act and the provisions of the Retirement Benefits Act,
the provisions of the Retirement Benefits Act shall prevail.

46. (1) The Board shall —

(a) ensure that the Scheme is at all times managed in
accordance with the provisions of this Act, the
Retirement Benefits Act and any other applicable
law; and

(b) take reasonable care to ensure that the
management of the Scheme or safe keeping of the
assets of the Scheme is carried out in the best
interests of the members of the Scheme.

(2) The administrator, fund manager, actuary and
custodian shall —

(a) report to the Board and the Authority, as soon as
reasonably practicable, any unusual occurrence
with respect to the Scheme which in their view
could adversely affect the rights of the owner of a
member’s account under the Scheme; and

(b) report to the Board and the Authority, as soon as is
reasonably practicable, if a sponsor has not
remitted the required contribution and such
remittance remains due for more than ten days.

47. No action or omission by any member of the
Board, or employee of the Scheme shall, if the act was
done in good faith for the purpose of carrying out the
provisions of this Act or any other law, subject the person
to any liability, action, claim or demand.

48. (1) A person who—

(a) wilfully fails to remit contributions to the Scheme
as required;

Conflict with
other written law.

Duty of care.

Protection from
personal liability.

Offences.



The County Assemblies Pensions Scheme Bill, 2024

215

(b) knowingly gives false information to the Scheme;
or

(c) being a Trustee or employee of the Scheme,
wilfully misappropriates the assets of the Scheme,

commits an offence and is liable on
conviction to a fine not exceeding five million
shillings or to imprisonment for a term not
exceeding five years or to both.

(2) Where an offence under this section is committed
by a body corporate, every person who at the time of the
commission of the offence was—

(a) a director, general manager, secretary of the
company or other similar officer of the body
corporate; or

(b) purporting to act in any such capacity as provided
in paragraph (a),
commits that offence.

(3) A person who is convicted of an offence under
subsection (1) (c) shall, in addition to any fine that may be
imposed, refund to the scheme three times the value of any
loss that may be incurred by the scheme by reason of the
commission of the offence.

49. (1) Notwithstanding the provision of section 26,
where a sponsor, having made deduction from a member’s
emoluments for remittance to the Scheme, fails to remit the
contribution within fifteen days of the deduction, the
Scheme shall, after giving such sponsor not less than seven
days’ notice, institute proceedings for the recovery of the
deduction.

(2) A notice under subsection (1) shall be in writing
and copied to the Authority, and shall—

(a) require the sponsor to pay the sum deducted to the
Scheme within seven days of the notice; and

(b) inform the sponsor that if he fails to pay such sum
before the expiration of the notice, proceedings for
summary recovery of the sum shall be filed in
court without further reference to him.

Proceedings for
recovery of
deductions from
SpONSOrs.
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(3) Any sum which is the subject of proceedings of
summary recovery under this section shall attract a
compound interest at the rate of three per cent per month.

(4) Without prejudice to any proceedings instituted
under the provisions of this section, a person who refuses
or fails to comply with a notice given to him or her under
subsection (1) commits an offence and shall be liable on
conviction to a fine not exceeding five million shillings, or
in the case of a natural person, to imprisonment for a term
not exceeding two years, or to both.

(5) Where an offence under subsection (4) is a
continuing offence, the person convicted shall, in addition
to the penalty prescribed in that subsection be liable to a
further fine of one thousand shillings for every day or part
thereof during which the offence continues.

50. A person who—

(a) contravenes any provision of this Act which is
expressly stated to be an offence but for which no
other penalty is prescribed; or

(b) fails to comply with any direction given by the
Authority,

commits an offence and is liable, on
conviction, to a fine not exceeding one hundred
thousand shillings, or to imprisonment for a term
not exceeding one year, or to both.

51. The Cabinet Secretary may, in consultation with
the Board, make regulations generally for the better
carrying into effect the provisions of this Act.

PART VI—SAVINGS AND TRANSITION

52. The sponsors and members of the Scheme may be
exempt from making Tier 11 contributions to the National
Social Security Fund.

53. (1) The members and staff of county assemblies
who are members of the Local Authorities Provident Fund
and the Laptrust (Umbrella) Retirement Fund shall be
transitioned into the Scheme within six months upon the
commencement of this Act.

General penalty.
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(2) The funds, assets and other property, movable and
immovable which immediately before the commencement
date were held by or on behalf of the Local Authorities
Provident Fund and the Laptrust (Umbrella) Retirement
Fund for the members and staff of county assemblies shall
vest in the Scheme.

(3) All the records of members and staff of county
assemblies held by the Local Authorities Provident Fund
and the Laptrust (Umbrella) Retirement Fund shall be
transferred to the Scheme administrator.

(4) All rights, liabilities and duties whether arising
under any written law or otherwise, which immediately
before the commencement date were accruing, imposed or
enforceable by or against the Local Authorities Provident
Fund and the Laptrust (Umbrella) Retirement Fund with
regard to members and staff of county assemblies shall vest
in, be imposed on, or be enforceable against the Scheme.

54. County governments shall, during the short and Goven:mem
medium term, guarantee the solvency of the Scheme for *"“"
any payment that may be required under it.
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SCHEDULE (s.17)
THE CONDUCT OF BUSINESS AND AFFAIRS OF
THE BOARD

1. (1) The Board shall hold at least four meetings in
every financial year and not more than four months shall
elapse between the date of one meeting and the date of the
next meeting.

(2) Meetings shall be convened by the Secretary of the
Board in consultation with the Chairperson and shall be
held at such times and such places as the Chairperson shall
determine.

(3) The chairperson shall preside over all meetings
and in the absence of the chairperson, the vice-chairperson,
or in the absence of the vice-chairperson, a Trustee elected
by the Board at the meeting for that purpose, shall preside
over the meeting.

(4) The chairperson may at any time convene a special
meeting of the Board, and shall do so within seven days of
the receipt by the chairperson of a written request signed by
at least five other Trustees.

(5) Unless six Trustees otherwise agree, at least seven
days’ notice of a meeting shall be given to every trustee.

2. (1). The quorum of a meeting of the Board shall be
five Trustees present and voting and shall include at least
two Trustees appointed under section 6 (2) (b), (¢), (d) or
(e) and at least three Trustees appointed under section 6 (2)

).

(2) For special meetings, the quorum shall be six
Trustees present and voting and shall include at least three
Trustees appointed under section 6 (2) (b) or (c) and at least
four Trustees appointed under section 6 (2) (d).

3. A decision of the Board shall be by a majority of
the Trustees present and voting and, in the case of a tie of
votes, the person presiding at the meeting shall have a
second or casting vote.

4. Minutes of all meetings shall be kept and entered
in records kept for that purpose.

Meetings.

Quorum.

Voting.

Minutes.
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MEMORANDUM OF OBJECTS AND REASONS

The principal object of this Bill is to establish the County Assemblies
Pensions Scheme for all members of county assemblies; provide for the
establishment of the scheme’s Board of Trustees and provide for the
scheme’s management and administration. The Bill proposes to have the
scheme offer lump sum payments as provident, periodic payments as
pensions and income draw-downs. The proposed scheme will transition all
members of county assemblies into one universal scheme for all the forty
seven county governments besides being open to other public officers and
any other person approved by the Board.

Part I (clauses 1-5) contains preliminary matters.

This part contains the short title, interpretation of terms, the
application clause which includes all members of county assemblies as
well as any public institution, organization or state officer who may wish
to join and the scope of the Bill which is to extend the range of those who
may access the scheme’s services.

Part II (clauses 6-21) provides for the establishment of the scheme.
It establishes the County Retirement scheme fund and its Board of
Trustees. It provides the procedure for appointment of the Trustees and the
necessary qualifications. It also provides the Trustees’ functions and
powers and sets their tenure to three years renewable once based on
performance.

Part III (clauses 22-37) contains provisions on the administration of
the scheme and provides for the appointment of the fund Manager and the
Custodian. It also sets out their functions. The functions of the
Administrator, who is the Chief Executive Officer, are also set out.
Further, the part provides for membership of the scheme without a
sponsor, the vesting of benefits, and withdrawal from the retirement
savings account and retirement from the service among others. Finally, it
sets out the prohibited payments from the scheme.

Part IV (clauses 38-44) provides for the establishment and
management of the County Assemblies Pensions Scheme Fund. It contains
the financial provision. It also provides how surplus funds may be invested
as well and sets out a requirement for the Board to have a reserve account.

Part V (clauses 45-53) sets out the general provisions including the
duty of care of the Board, protection of the Trustees and employees of the
scheme from personal liability, offences, and proceedings for recovery of
deductions from employers and a general penalty clause. It also contains a
provision on the making of regulations and gives this power to the Board,
in consultation with the Cabinet Secretary. Finally, this part contains a
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provision exempting members of the scheme from contributing to other
statutory schemes and concludes with the savings and transitional
provisions.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill does not delegate any legislative powers nor does it limit
fundamental rights and freedoms.

Statement on how the Bill concerns county governments

The Bill concerns county governments in terms of Articles 110(1) (a)
of the Constitution in that it contains provisions that affect the functions
and powers of the county governments as set out in the Fourth Schedule to
the Constitution.

Statement that the Bill is not a money Bill within the meaning of
Article 114 of the Constitution

This Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated the 7th March, 2024.

AARON CHERUIYOT,
Senate Majority Leader.
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 LAPFUND

Secured Retirement

LAPF/BILL /VOL.1/ 3 . JULY 8, 2024

Clerk of the Senate
Parliament Building

P.O. BOX 411842-00100
NAIROBI.

Dear Sir,

RE: SUBMISSIONS TO THE COUNTY ASSEMBLIES’ PENSTONS BILL, 2024.(SENATE BILLS
NQO.14 OF 2024).

The Local Authorities Provident Fund (LAPFUND) is a state corporation established un-er
the Local Authorities Provident tund Act, Cap 272, Laws of Kenya. The Fund is mandated,
pursuant to the Act read togethier with Part 7(1) of the Sixth Schedule to the Consnitution of
Kenya 2010, to receive, invest and manage retirement penetits for members from the forty-
seven (47) couniies, inciuding County ermiployees, members of the County Assemblies and

County Pxecutives and athliated compantes.

LAPFUND is a4 major stakeholder in the matier of the proposed Bill and objecis tc the

legislative processing of the same for ihe tollowing reasons:
1. Duphcation and Conflict with Existing Legislation

ihe clauses in the proposed Bill duplicate those found in the County Goverrnments
Retirement Schemic Aci, 2019, This Act was primarily desigined to oversce pension
managenicrt tor County emeioyees, County Assemblies, County Executives and affiliated
companies. It aimed to facilitate the transition and consolidation of assets and liabilities
from existing county pension schemes, namely the Local Authorities Provident Fund
(LAPFUND) and the Local Autherities Pension fund Trust (County Pension fund), into a
single, consolidated scheme. Additionaily, it called for the repeal of the legal frameworks

that estabiished these two existing pension schenies.

ihe goal of this Act was to reduce expenditure, enhance service delivery and improve the
quality and efficiency of services rendered to members. However, the commencement of
the Act has been delayed due io an ongoing legai dispuie currently before the Court of

Appeal.

Introducing the proposed Bill at this juncture is counter-productive to the purpose and
provisions of the County Governments Retirement Scheme Act, 2019 which will be

interpreted to undermine the efforts to create a unified pension scheme and instead

316 Upperhill Chambers, 10" Floor, 2™ Ngong Avenue. P.O Box 79592-00200, Nairobi
Tel: 0709 805 000 / 100 (NBI-Head Office), 0709 805 600 (Kisumu), 0709 805 300 (Mombasa)
0709 805 500 (Nakuru), 0709 805 400 (Nyeri) Email: info@lapfund.or.ke, www.lapfund.or.ke

1SO 9001:2015 CERTIFIE



promote the creation of overlapping structures, which will likely result in increased service

delivery inefficiencies and administration costs.

Additionally, the Bill conflicts with the current directions towards implementing austerity
measures aimed at reducing government expenditure while maintaining high-quality

services.
2. Risk of Further Fragmentation

The proposed Bill risks creating further fragmentation within the retirement benefits
industry by establishing a scheme that serves a specific membership group. This approach
conflicts with the objectives of the National Retirement Benefits Policy, which emphasizes
the need for a unified and coordinated legal and regulatory framework that ensures
streamlined governance and maximizes the efficiency and impact of retirement benefits

schemes.

Moreover, the proposed Bill duplicates roles and mandates already done and undertaken by

operating existing retirement benefit schemes such as LAPFUND.
3. Conclusion and Recommendation

It is our view that the Bill should focus on enhancing and improving the existing retirement
benefits frameworks instead of creating new, overlapping structures. This will foster better
resource utilization and more effective service delivery to members within the scheme. It is
against this backdrop that LAPFUND finds this Bill unnecessary as it fails to address any

existing gaps and contravenes constitutional and legal provisions.

We urge this committee to reconsider the necessity of this Bill and instead focus on
strengthening and harmonizing the existing retirement benefits frameworks within the
county government, such as advancing engagement talks with the concerned stakeholders
in a move to resolve and the legal dispute deterring for the implementation of the County
Governments Retirement Scheme Act, 2019. This approach will ensure inclusivity,

efficiency and benefits for all stakeholders.

Additionally, our specific objections to the provisions of the proposed Bill are detailed in the

attached documep#A0r your review and consideration.




NO PROVISION | IMPLICATION | REASONS FOR OBJECTION PROPOSAL
OF THE BILL

1. Clause 2: Excludes Reduces employees' pension | Include housing
Definition of housing entitlements and alters allowance in the
Pensionable allowance, their employment terms definition of
Emoluments thereby without consent, violating | pensionable

reducing constitutional rights and emoluments for staff
pension labor laws. and create a separate
amounts and definition for
altering the elected/nominated
terms of county officials,
employment aligning with Article
of employees 41 of the Constitution
without their and protecting rights
consent. under the Employment
Act.

2; Clauses 5 and | Imposes Compels membership Allow voluntary
53(1): compulsory changes without consent, scheme membership
Compulsory transition of disregarding individual and transition with the
and transition | scheme rights and existing consent of existing
of membership | contractual agreements. scheme members, in
membership without line with Article 41 of

consultation the Constitution and
and consent Section 33 of the
from current Retirement Benefits
members in Act.

listed existing

schemes.

3. Clause 23: Despite the Lack of clarity raises Clearly specify
Administration | Bill indicating | concerns about internal
of the Scheme | that the transparency, efficiency administration will be

administration | and potential external done by the Chief
will be influences on scheme Executive Officer as
handled administration. the scheme
internally it administrator to
does not ensure fransparency,
specify who cost efficiency, and
shall bear proper operational
administrative guidelines.

authority over

the scheme.

4. Clause 24(3): | Indicates Imposes restrictive Remove restrictions on
Voluntary members can | conditions on voluntary voluntary
contributions | make contributions, limiting contributions,

additional member autonomy. allowing members to
voluntary make additional

contributions
conditional on
specific rules
set by the
Board,
developed

contributions without
undue conditions,
aligning with the
Retirement Benefits
Act.




with input

from both
members and
sponsors of
the scheme.

5. Clause 26: Prohibits Limits withdrawal rights, Include provisions
Withdrawal withdrawal particularly for elected and | allowing
Provisions except under | nominated officials. elected/nominated

specific officials to access
conditions, benefits upon lapse of
ignoring the term of service and
status of dissolution of
elected and government to which
nominated a member was elected
members of in; after having
county serviced two
assemblies. consecutive terms of
service.

6. Clause 53(2): | Mandates Transfers funds without Require prior consent
Transition of automatic member consent, from existing scheme
Funds vesting of disregarding their control members before

funds from over contributions and transferring funds to
existing potential legal implications. | ensure compliance
schemes with the Retirement
without Benefits Act and
existing respect for members'
scheme rights.

members’

consultation

and consent.
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The Ag. Chief Administrative Officer
Local Authorities Provident Fund
NAIROBI

PROPOSED MERGER OF LAPTRUST AND LAPROFUND

In a bid to improve service delivery, eliminate duplication, increase
economies of scale and rationalize and harmonize retirement benefits
provision for workers of Local Authorities in Kenya, the Government
has directed that the local Authorities Pension Trust (LAPTrust) and
the Local Authorities Provident Fund (LAPROFUND) be merged into
one single retirement benefits scheme.

In order to do this a number of technical issues, including among
others the determination of accrued member balances or benefits, the
legal framework, compliance with RBA and KRA legislation,
investments, information technology and communication with
existing members will need to be addressed. Further, the proposed
merger will have to be undertaken in a manner that does not
diminish or jeopardize the accrued past service benefits of the current
members of both schemes. Given the complexity of issues around
such mergers experienced professional consultants will need to be
engaged to guide and assist in the merger process. The costs of
hiring the professional consultants will be met by both LAPTrust and
LAPROFUND.

In order to facilitate the proposed merger, it is intended to form an
Implementation Committee drawn from the Boards of LAPTrust and
LAPE. The Implementation Committee will determine the terms of
reference of the proposed merger and the time frame for
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implementation.  The Implementation Committee will make its
recommendations and report the same to the Minister for Local
Government for further action.

The purpose of this letter is to inform you of the Government
directive and to appoint you and the Board Chairman as members of

the Implementation Committee to oversee the proposed merger. The
date of the first meeting of the Committee will be communicated to

you in due course.

e
P22 7T
S. S. Boit, CBS
PERMANENT SECRETARY
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Charles Nyachae

Ihe Chairman

Commission an Implementation
of the Constitution

NAIROBI, i

Micah Cherem
I'héa Chaitmian “
Commission on Revenue Allocation

NAIROBI

Dr. Edward Odundo,MBS
Chlef Executive Officer
Rotirment Benefits Authority
NAIROBI ' :

Mr. Hosea Kiili, OGW
Chief Executive Officer
[APTRUYST

NAIRQBI,

| APFUND
NAIROBI,

D\f&;lﬁﬁ SCHEME

1.0 Introduction

suhome. This decision was a departure from the recommendation of the Technical
Uonunittee that was established by stakeholders on 6™ December, 2013 to advise
Il County Governments on the best pensiaon arrangement.

Hotably, the Technical Commitfee made elaborate recommendations on the -
fodnliies  of establishing a County pension schem

i Technical Committee Recommendations

fHipun recommendations include among other things:

Page 2of 5
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Establishment of one uniform umbrella pension scheme under an Act of
Parliament by the Senate (as per Article 96 of the CoK 2010) to safeguard the

scheme against any arbitrary changes to any aspects of the scheme and to give
it a national outliook and protect public interest.

= The new Umbrella Scheme to be established under the management of a new
Board of Trustees established pursuant to the Act establishing the scheme. _

* The new scheme to consider the interests of all stakeholders including the

Interests of the National government staff who are currently under the civil service
superannuation scheme.

* Close LAPFUND and LAPTRUST schemes to all employees of the County

(Governments and ensure preservation of all the accrued rights of members under
these schemes. '

* Merger of administrative services of the two schemes LAPFUND and
I APTRUST. The merged organizations to provide administration services to the

Iwo closed funds currently managed by LAPTRUST and LAPF UND as well as the
new Umbrella Scheme

* Ihe legislation to determine the manner of dealing with former employees of
I APFUND and LAPTRUST. : ' W

* Ihe Funds managed by LAPFUND and LAPTRUST will not be merged unil all
the liabilities owed are settled by the two levels of government.

* I'ulablishment of the Scheme will follow the standards set up under the
Rutirement Benefits Authority(RBA) Act and Treasury Circular No. 18/2010

10 Consumer Rights and protection

Wa Ihorefore wish fo bring to the attention of all interested parties that consumer
jrotaction jncluding standards for social security and professional pension plans is a

~ tmlional government funcion hence the Cabinet Secretary National Treasury is
~ handated to  provide policy direction on all soclal security issues, The Authority
~ hithor observes that provision of pensi i ritic ition issue whi

tniinol be handled administratively, hence the need to anchor it under an -Act of
I*iiflament. ' :

A0 Transitional Provisions

Il Transition Authority further observes that there is adequate legal transitional

- Bavislons for dealing with pension issues during the transition period. County

lovornment. Act, 2012 Section 132 provides that the former Local Authority staff
sl continue participating in their various Pension schemes while the new county
sl will subscribe to existing Pension Schemes of Local Authorities.(This refers to

{41 tha other hand, Section 73 provides that the National Government will put in
gmm imechanisms of protecting and safeguarding pension rights of seconded staff.

fissa provisions were intended to allow the Transition Authority and other relevant
Willon charged with the responsibility of facilitating the transition process ample time

Page 3 of 5
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B {o establish sy

5.0 Transition Authority mandate

_ Consistently provided guidance on this
Mmaller by fa,cilitaﬂng and engaging all relevant stakeholders Cculminating in the
Moduction of a Technical Committee Report on the establishment of a County
I'ansion Scheme. The Authority has gone further to Rropose Terms of Reference for
he Implementation Conimittee

and an Instifutiona) Framework as requesteq during
tha Stakeholders consultative forum held on 29" April, 2014.(copies attached).

fi() Recommendaﬁons

ent of a County pension scheme is an
lntio of hations| importance which needs to be aﬂﬁbﬂtld‘mm,g&u%em and
Which should take into consideration the interest of all the affected staff including
HVar 70,000 Seaonded Staff from the Nationa| Govermment, 32,000 defunct Local
Alithorities staff and newly recrujted County Staff. ) ;

Uia Authority further advises that the provision of pension for County staff is both 5
lisimltional as wel| as a technical issue and not just about the merger of LAPFUND
Uil LAPTRUST. 1t is therefore Proposed that the T

askforce on Parastatg) Reforms
Shonld work Jointly with the Technical Implementation Committee Proposed in the
[solinical Committes report. :

Hially, the Transitlon_ Authority is mand:

ty wishes to advise g|
“omaed parties to set aside their narrow inferests and work together in protecting

County Publ;’c Service €mployees and to énsure smooth

Page 4of 5

itahle Mmechanisms of transfer of staff benefits and pensions to the
3 County Governments. '
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REPUBLIC OF KENYA
THE NATIONAL TREASURY AND PLANNING

THE NATIONAL TREASURY
: Finance — Nairobi
Telegraphic Address: 22921 P O BOX 20191- 00200
Telephone: 2252299 NAIROBI
FAX NO. 310833
When Replying Please Quote

Ref: EPN/171/07 VOL.‘F'/(24) Date: 11* May, 2021

Mr. David Koross

Chief Executive Officer

The Local Authorities Provident Fund
JKUAT/ICEA Building, 9t Floor
NAIROBI

Dea% ,47( ;

IMPLEMENTATION OF COUNTY GOVERNMENT RETIREMENT SCHEME
ACT, NO.21 OF 2019

The County Government Retirement Scheme Act, No.21 of 2019 (the CGRS Act)
was assented to by H.E the President on 18t September, 2019 and was to come
into effect on 7% October, 2019. The Act provides for the management and
administration of the County Governments’ Retirement Scheme.

The implementation was however stalled through Court action in the following
three causes, which were later consolidated into Petition No.230 of 2019:

(a)  Petition No.213 of 2019 - Okiya Omtatah Okoiti v. County Government
Retirement Scheme & 152 others; filed on 8t November, 2019

(b)  Petition No.222 of 2019 - Kenya County Government Workers Union &
7 others v. The Board of Trustees of Local Authorities Provident Fund &
54 others; filed on 15" November, 2019

(c)  Petition No.230 of 2019 - The Local Authorities Pensions Trust Board of
Trustees & Another v. The Attorney General & 3 others filed on 5t
December, 2019.
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ACRONYMS AND ABBREVIAT]ONg

CASB

G

CGA

cIC

CoG

cpSB
DPSM
LAPFUND
LAPTRUST
MCAs

PE’

PSC

RBA

SRC

TA

- Commission for the Implementation of th

County Assembly Service Board
County Government

County Governments Act, 2012

e Constitituion
Council of Governors

County Public Service Board

Directorate of Public Service Management

Local Authorities Provident Fund

Local Authorities Pensions Trust

Members of County Assembly

- Personnal Emoluments

- Public Service Commission

Retirement Benefits Authority

Salaries and Remuneration Commission

- Transition Authority
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formation which formed the basls for the
preparation of this report.



EXECUTIVE SUMMARY

The Council Of Governors appointed the Tec
meeting held on 6" December 2013 ang gave it
In establishing a pension scheme for

hnical Committee during a Consultative

the mandate to determine the best option
county governments,

After holding a consultative meeting with stakeholde

.y rs, receiving presentations from the
management of existing pension schemes relevant to

The new Umbrella Scheme will be anchored in an act of parliament preferably enacted by
the Senate to give it a national outlook and to protect publiE interest. It is further
proposed that the administration services of LAPFUND and LAPTRUST be merged to offer
administration services to the new Umbrella Scheme and to the two closed.funds.

After the adoption of the report by the Council of Governors, its neccesary that an

implementation Committee is set Up to oversee the implementation of the
‘recommendations in this Report. '
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CHAPTER ONE INTRODY T

1.0 DBackground

one of the provislons of the Const
11, of the devolved system of go
govcrnments that operate on the
in the Fourth Schedule has cleay|
of Government.

ltution of Kenya (Cok) 2010 was the creation, in chapter
Vernance with One national government and 47 county
principle of Interdependence and consultation. The CokK,
Y delineated the functions to be performed by each level

In line with the constitutional principle of ensyf i
ng th facilitate
ihe dellvery of services o o g that the resources required to

sovernment are on the thresholq of admi '
Nistratively t ource, the
nuMan resources, to the service an o y transferring a key res

considerations for ensuring 3 Smooth trans

transition and uninterrupted Service delivery, | safeguarding the benefits of thewo:kers‘j

S/ Pensions, career progression and other aspects of

i.  Assets and liabilities
IIl.  Human resource _
ifi. ~ Government and local authoritjes

iv.  Pensions and other staff benefits of employees of any other connected matters.

other provision of the new dispensation is the devolution of the management of human

resources from the national level to the counties with the exception of policy, setting of
standards and quality control.

1.1 Formation of the Technical Committee on the Establishment of County
Pension Scheme -

In line with its purpose and mandate, the Transition Authority has held various
consultative meetings with stakeholders Involved in human resources management on
modalities of establishing a pension scheme for the staff of county governments. On 6th
December 2013 at the Intercontinental Hotel Nairobi, the Council of Governors, through
the Chair of Its Labour and Social Welfare Committee, and the Senate Committee on
Devolution and Transition Authority set up a Technical Committee to advise and
recommend a suitable pension arrangement for county governments.



1.1.1 Terms of Reference of o 'l‘echniml Commj
' . Mittee

To consider the constitytiq

nal an -
government e

LY framework for pensions under devolyed

—e

To consult with the €xisting peng
. . io
deficit, outstanding contributiong andn arr{ingemenl;s -
deficit, 'egistration of new
To consider the pros ang cope of
devolved system of govermnment anqg :ggor\:]argggz g}enslorr\ redopign
€ prefe

rred option:

. Recommend an implementatio, strategy for tha Preferred option

understand any_actuarial
members In the counties;
il

1.1.2 Membership

Commission, Speakers Forum and Coun
Committee was chaired by the Retiremen

1.1.3 Methodology

: ed to the service of the county governments, the
public service pension arrangement, NSSF and other related schemes for better

understanding of the prevailing situation and way forward.

1.2 The Legal Framework for County Pension Schemes

The prevailing legal regime has made elaborate provisions that provide useful guidelines in
establishment and management of county pension arrangements. '

121 The Constitution of Kenya 2010

8. As noted above, the Fourth Schedule to the Constitution outlines which functions




~ I-O"rt-r
legislate on matters Pertaining tg “ep.. :
social security and professjgngy| pensios ?Jslgmer protection, including standards for
ns” | '

p. The standards have beep set throy |
. gh the Retj :
1997 that estatglished the Retirement Benef ét;{emen.t Bent?ﬁts Authority (RBA) Act
and oversees the development of th Uthority which regulates, supervises
/——————_—_——*— W

e - e-rEﬁFement_beneﬁtssehemeﬁn-the*counW -

Circular No. 18 of 2010, issyeq und €st guidance issued in form of the Treasury
No. 5 of 2004, has among its €r the Government Financial Management Act
schemes to replace eXisting rc?gf‘?::;ae? ?et;: :’E *ehng Up of defined contribution
contributions and limiting the panci CIits schemes, capping the rates of
allowances. Pensionable emoluments to basic pay excluding all

1.2.2 County Powers to Make Laws:

The management of pensions in the counties is vested | - W’
the benefits offered to its employees. Under Arti
provides that * county assembly may make any

1.2.3 Other Legal Provisions

a) Other provisions regarding pension Management are spread out through two
devolution laws: the County Governments Act (CGA) 2012 and the Areas and
Cities Act, (UAQA) 2012. Of significance; S. 59(1) (j) of the CGA inﬁﬁm
that ™Tiie functions of the County Public Service Board shall be, on behalf of the
county government, to make recommendations to the Salaries and Remuneration
Commission, on behalf of the county government, on the remuneration, pensions
and gratuities for county public service employees. Section 49 of the the Urban

Areas and Cities Act, 2012 provides that all officers of a board shall subscribe to the
existing pension scheme approved by RBA. .

b) Further, under sections 73 and 138 the CGA has reiterated the mandate of the
national government to take both administrative and legislative measures to protect
its employees seconded to the counties from loss or disadvantage with respect to
pension benefits, gratuity or other terminal benefits.

©) Another legislation, the NSSF Act 2013 now compels all employers including county
governments to contribute to the NSSF in accordance with the provisions indicated
in the Act. Key among these provisions is a full gpt-out at Tier 1T level of
contributions for employers who have or are contributing to existing pension )
Schemes approved and reaistered by the RBA.
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1.3 current Pension I"rumewo,-k

hemes
authority (RBA) which also oversees the Py

imp‘emcnt‘c’ all government policies relate

Ir regulated by the Retirement Benefit

establishment ang supervision. The RBA also
d to the Industry,
The speclfic schemes reviewed by the T,

echnical Committ
e best
e framework for a county pension scheme, are as follows: e, In determining the

3 public Service Pension Schemes

Treasury to cater for public officers
schemes cover the Presidency, Ciyil
Armed Forces, Judiciary, Parliamenta
Service who previously served under
counties. Employees in the National G
Pensions Act (Cap 189) and und

Superannuation Scheme Act (Act No. 8 of 2012). Generally they must have been
confirmed in appointment and have 10 years qualifying service for pension to be paid.
e [naddition they must attain a minimum of 50 years of age for retirement.

Service, Teaching Service, Disciplined Forces,
Ty service and employees in the wider Public
the Government, including those seconded to
overnment are entitled to a pension under the

b. National Social Security Fund (NSSF)
This is a 1*! Tier Pillar Scheme which is mandatory to all employed private and public
:mployees. Under the provisions of the NSSF Act 2013, all employees including those in
@ the national and county government service are required to subscribe to the Fund at a

rate of 12% of the employee’s pensionable earnings shared equally between the
employer and the employee.

C. Local Authority Provident Fund (LAPFUND).
LAPFUND manages a defined contribution (DC) scheme that offers retirement benefits
for certain employees of the former Local Authorities and water companies in the
country. Originally, LAPFUND was established to cater for the lower cadre of staff of the
then local authorities.

®d. Local Authority Pension Trust (LAPTRUST).

LAPTRUST is an existing pension scheme currently serving the employees of the
defunct local authorities and associated organizations such as water companies.
However, unlike LAPFUND, initially, the establishment of LAPTRUST was created for the

er the yet-to-be commenced Public Service
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actuarially determ

Ined formula and
~ Treasury Clreular No. 18 of 2010 thapte':asl:ogafamor- Following the requlrement under
established a separate DC scheme and closeq thScaC T)e;]se s; lcpn sl
: =—=-3CNeme to new members,

——



(HAPTER TWO: OBSERVATy ()

ical Committee, In jtg
e Tec that guided decs] Work ang COﬂSUltations . i
ObservaUO”S Clslon Making gy, county p + AMe up with the following key
-PENsion schemes: -

21 staff Working at Countjeg

oaff categories working In counties gre as follows:

341 Personal Staffof the Governgr g4 Deputy g

: I overnor .
These Include :;iev :orsz),I ihl;f of ;taff, Persong| assistants domestic and other support
staff. All these are appointed on contrag terms of service for tne duration th i
i office and will draw a service gratuity o uration the Governor is /

Xpiry of thej b
of COUWEHFS havg opted to invest t, — term fit is noted that a number

50 years are on unpaid leave as approyeq by the

national government on ExXpiry of their contract, their benefits for service prior to joining
county government will be preserved under the Pensions Act. Tt is noted that a number of/

county governments have opted to invest the gratuities with LAPTRUST and LAPFUND.
— il

Lo

2.1.3 County Public Service Board (CPSB) Members an

The CPSB members and secretary are appointed on single, non-renewable six year
contracts with a service gratuity at the end of the contract,

d Secretary

2.1.4 Members of County Assembly Service Board

Members of County Assembly (MCAs) are on a five year term contracts and will get a
service gratuity at the end of the contract.

2.1.5 Staff of the National Government

These are staff of the national government seconded to the counties to perform devolved
functions and they are deemed to be on secondment to county governments until formally
absorbed into the service of the counties through County Public Service Boards. Tt is rioted
that unpaid leave is not pensionable under the Pensions Act Cap. 189.

These staff retain their pensionable status under the Pensions Adt, CAP 189. Those

absorbed by the county governments will be required to transfer their service to the
county government and adopt the county pension scheme when such scheme is in place.
Itis noted that such transfer has to await the se up of the scheme.



AT W B

gse officers 2lso have the option of retiremeht under th
et such age), take their pensjon Under Ccap 189 and p )
an“C service and join the county Pension scheme o
; ,

curther, the Technical Committee noted that ¢4

: - S0me National Government employees are
opting mkgntsl%eergwdplfg ng:nt " the counties following advertisement of Dgstz- These
fficers are Cunty pension sch?en Unpaid Ieaye from the date of such appointment up to ,
when the 20 ¥ reserve that, . St@blished. The rationate behind the leave is for
them to be al ot pe : °I" Pension rights ey the National Government, since
there is no re Zvaf . n.sclloln Schgme o which they can transfer their service. It is noted
that such perod o unpaid leave is not Pensionable under the Pensions Act Cap. 189.

50 year rule (If they have
ppointed afresh into county

2.1.6 Staff Recruited Directly by thq CPSBs and CASBs

These are appointed on contract terms

: until the County Superannuation scheme s in
place. Their terms will then be translated to pensionable statys.

2.1.7 Former Local Authoritieg Employees

transfer their benefits when the existing |
settled. Any employee appointed on
administration should join the new pensio
requirements.

contract terms by former [ocal authority
N scheme subject to satisfying all membership

2.1.8 Contracts of Unspecified Duration

It was further observed that there are a number of former local authorities staff who were

employed on contracts without a termination date. As such they have been on unending
contracts. Their terms of employment would therefore require review by the CPSBs and

determination be made as to whether they will join the proposed umbrella scheme of the( !=
county.

2.2 Civil Service Pension Scheme Under the Pensions Act Cap 189

L
This scheme covers the National Government officers who are deemed to be on |
secondment to the counties. A policy decision has been made that the county
governments do not have to contribute 31% for the officers, as normally required
under the Act.
Once the county pension scheme is set up, these officers will transfer their service to J
the new county scheme but will remain beneficiaries under Cap. 189 for the period
Under the National Government up to the date of transfer.



date of commencement of PSSS,

gelow are the highlights of the scheme: -

Table 1: Highlights of the Civil Service Pensjon Scheme under CAP 189
- T

Attribute | Details
1 Establishment of the Scheme By an Act of parliament (Pensions Act, Cap
189)
3. | Governance Structure Administered by the Pensions Department
under the National Treasury '
(- . , S b%
'3 | Benefits Design = Defined Benefits (DB) — , A
4 Benefits Computation Factor = 1/480 - number of months worked |-
divided by 480 and multiplied by the
annual basic salary to determine the
pension. - \\&Q7
5 Commutation = Retiree allowed to take one quarter of
B pension as a lumpsum i
6 Coverage = Civil Servants S i
= Teachers _ ,
= Disciplined Forces (all uniformed officers
except the military)
= Officers who previously served in
government (transferred to parastatals and
other public service)
¢ Benefits Structure *  Retirement benefits—Commuted lump sum’|
and monthly pension , _
= Retirement under 50-year Rule .
= Death Benefits (Death Gratuity) VAR
= Dependants’ Pension (under Cap. 189 & .
WCPS under Cap. 195) s
= Marriage Gratuity
= Compassionate Gratuity
= Injury Pension
« Killed on Duty Pension
« Retirement on Medical Grounds N
« Retirement in Public Interest . IR
8 | Current Pensioners as at January | = 220,000 pensioners and dependants @{}7
| 2014 - { <1
9 | Annual  Pension  Bxpenditure | = KSHS.38.1billion for 2013/2014 W b
Projection . %




scheme

VT"

et eta 0 e :
L Attrlll;l’lte at | Detajis
_—] Uabl ity as \E%
o [T KSHS. 500 bilfion 7 2008 .
]
T iﬁzeme to cover new employees and those |
_meser 45 years of age w.e.f. 30 June 2014.
t.3 Staff  wj|| move to the new
contributory pggg.
1’7?‘# Current staff administering the |+ 140 officers

—_—

able 2: Highlights of the Public Servica Superannuation Scheme (PSSS)

[ Attribute Details_
=i blishment of the.
1 = Seicme By an.Act of parfiament (The PSSS’ Pensions
_ Act No. 8 of 2012)
2. | Governance Structure To be administered by a Board of Trustees
3 Benefits Design — | Defined Contribution (DC) gy
4 Benefits Computation Factor = Based on accumulated funds for each
member.
5 Commutation * Retiree allowed to take one’ quarter of
B pension as a lumpsum- |
5 | Coverage *  Civil Servants -
* Teachers '
* Disciplined Forces (all uniformed oFﬁcers
except the military)
7] Benefits Structure = Retirement benefits—Commuted lump sum
: and monthly pension
= Retirement under 50-year Rule
= Death Benefits (Death Gratuity)
= Dependants’ Pension
= Retirement on Medical Grounds
- = Retirement in Public Interest
3 | Current Pensioners as at January | = Nil, scheme not commenced ~__—
| 2014
. Contribution Rate «  7.5% for em.ployee and 15% for employer
based on basic salary
0 = :
b Annual Pension  Expenditure | = KShs.14billion for. 2014/2015 being 15%
Projection : Government contributions
. Proposals - « Scheme to be closed for new employees
and those under 45 years of age w.e.f. 30

<
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23 The National Social Security Fyng (NSSF) Act 2013

a.

discussions on this matter are ongoing.

with the introduction of the NSSF Act 2013
and employees are required to contribyte a ’t
with employees and employers contributing 6

it has been observed that all employers

Otal of 12% of the pensionable earnings,
% each,

The Committee e_ngaged the N'SSF Management to determine the application of the
new {\ct to counties. The first indications are that county governments will require to
contribute to the scheme at the rates mentioned in (a) above. However, policy

The Act provides for two tiers of contributions, Tier I which is mandatory for all and
Tier 1T which allows opt out after RBA clearance. The new county pension scheme,
once established will be submitted to the RBA to seek the opting out from Tier II. The
request for opt out to the RBA will be done by giving the RBA 60 days notice after
which the RBA shall respond within 30 days. Details of the two tiers have been
gazetted by the NSSF management and are appended.

The commenéement of the NSSF Act has been deferred to 31 May, 2014

2.4  LOCAL AUTHORITY PENSION TRUST (LAPTRUST)

2.4.1 Establishment

a) LAPTRUST was set up as a perpetual trust under regulation 8 of the Kenya Local

Government (Pension)-Regulations 1963 under legal notice no 200 of 1963.

b) LAPTRUST catered for the senior cadre of employees and it was set up as a Defined //

Benefits Scheme.

C) During the co'nsultative meetings, the management of LAPTRUST indicated to the

: t. However the Technical committee was
committee that they were @ private.Jrust. H :
informed that the Réé had earlier sought an opinion from the Office of the Attorney

is a state agency -established through
i hat LAPTRUST Is @
(E:g\:!ral\ll in i I\:’;S ;g\(l)lssf 1t%3 The Funds it manages are largely made up of
otice . .

pension contributions from former local authorities’ employees. This will be
: r LAPTRUST.
imnortant in determinina the way forward fo _



(2 Governance
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5. Tt is not clear how the current trag

€ unj -
KCGWU and ACGOK respectively nions and co

Authorities  em

assodiations. This is taking in
county govermnments are civil servants wh
“Servants which is not party to this p
therefore proposes that the CPSBs an
enter into recognition agreements with

The same form

Trustees of LAPTRUST.,

unty employer association i.e.

Om representing former local
nty employees and employer
fact that majority of staff seconded to

transited
representing coy
to account the

ployees to

urported change. The Technical Committee
d CASBs ask KCGWU and ACGOK to formally
each county or collectively.

er Local Authority Unions have representations in the boards of

4.3, Finan_cial Details

s
iblel: LAPTRUST Asset Allocation
o ] AR ek b 4t AV s 96
AsSBb- 7 n Lt N RS s S Sl SR ESEL et T
Cash 459,575,000 2.1%
Properties 6,564,555,000 29.9%
“uoted Equities 3,208,947,000 14.6%
o -nquoted Equities 1,305,034,000 5.9%
Treasury Bonds 6,749,395,000 30.7%
| Treasury Bills 126,365,000 0.6%
Fixed & Call Deposits | 294,621,000 - 1.3%
Offshore Investment | 47,413,000 0.2%
° Corporate Debt 1,195,536,000 | 5.4%
SUb Total < 7| 16,951,441,000 .| 90.9%
Other Assets (Net
{Grosg s BTy 3 B: 100.0%
@

Asset Allocation




- 2.5.2 Governance

d.

L R | l'drT o

/)

The LAPFUND'S  management of the “heme has continued to operate in
contravention of the provisions of the enabling legislation, For example the
penslonable emoluments provided for In the act are based on the basic salary while
what Is being applied Is the basic salary and the house allowance, Further, the
rates of contribution have been amended vithout amendment to the lavr.

It Is not clear how the current unlons and county employee assodiation i.e. KCGWU
and ACGOK translted from representing former local Authorities employees to
representing county employees, This 15 taking Into account the fact that majority of
staff transferred to county governments are civil servants v/ho are under the Union
of Kenya Civil Servants which [s not party to this purported change.

The same former Local Authority Unlons have representations in the boards of
Trustees of LAPFUND, '

There should be an amendment In the law that changes the representation in the

board of Trustees of LAPFUND from Permanent Secretary Local Government to

Principal Secretary National Treasury, where LAPFUND has been placed in. the’

organization of Natlonal Government. ;

The LAPFUND operations which are In contravention of the Act are introduced by

way of board resolutions without any initiative to introduce substantive
amendments to the legislation and will need to be regularised. -

2.5.3 ' Financial Details |

a) 'Table3: LAPFUND Asset Allocation

As TR . ] As .’,-‘ VéquéSatBO-Séﬁ‘ : ,!ﬁl as,;bjg of F'u_nd
M g dpt g ‘z\éﬁt g et | VElNE T T
Cash _ |0

Properties 4,273,604,763
| Quoted Equities 2,190,521,848
| Unquoted Equities 11,720,000
| Treasury Bonds 4,191,540,784

Treasury Bills 226,272,238
| Fixed & Call Deposits 1,706,871,085

Offshore Investment 0 ;

Corporate Debt : 630,399,885

| Sub Tata) | 13,280,930,603

Other Assets (Net Receivables) 2,696,935,816

i e Bt 15,937,666/419 ..

\
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Tabled: LAPFUND Past Returns on Investment

Lapfy o "
Details | sune " (Ksh Million) a5 at 30
2012 2011
12012
Investment Income 1,551,367 882,008
_‘“‘~L___L___~
nts Costs
Jnvestme 34,207 (29,372)
Net Investment Income 1,517,160 85
2,636
.

Admin Expenses 425,744 (643,108)
Net Return 1,091,416 209,528
1ncome Generating Funds

Fund Balance at Start 9,9 i

Net Surplus from Dealings with ——— AN S0
members__ 1,612,0

less:  Provisions  for  Doubtful = S
Contributions 5 -
Fund Value at end of period 11,611,479 | 9,789,932
| Average Income Generating Funds 10,805,475 9,064,557

L ’d ¥ i

Average Return | 10.10% 2.31%

2.5.4 Liabilities

\

LAPFUND is owed pension contribution arrears of Ksh 3.5billion as at 30™ June 2012

which is inclusive of interest penalty. Being a defined contribution; it has no actuarial
liabilities.

2.5.5 Overview of the Current Schemes Formerly Under Local Government

Majority of the staff of the defunct local authorities subscribed to either LAPTRUST or
LAPFUND and the comparison of the two schemes structures is as shown below:

Em—

| Attribute LAPFUND LAPTRUST
1 | Ownership, Status & | A state corporation operating | Public entity established under
Establishment under an Act of Parliament | Legal Notice No.200 of 1963
Cap 272 Laws of Kenya
2| Governance Structure | Managed by @ Board of = Managed by a Board of
Trustees Trustees
« LAPTRUST  Umbrella
Retirement Fund is
managed by  the
National Bank of Kenya
as Corporate Trustee.
131 Benefit Design W{Rﬁ_ « Defined Benefits Scheme
L | L W fund) (DB)
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. Membership

Benefits

as

31 December

2013

T

LAPFUND

\

Funeral Grant
Emigration Benefits
Invalidity Benefits

Current= 23,000 Deferred

=165

—

_—
LAPTRUST '

* Defined Contribution (DC))

* Early retirement pension
* Survivors pension

* Ill-Health Pension

* Withdrawals benefits

—_— ]
* Normal retirement pension

= DB Scheme (All
membership as at 31% Dec
2013)
v Active 21,574
¥ Pensioners
6,546
v Deferred 214
= DC Scheme 788 _
* Individual  Pension Plan

10

11

12

L___| Scheme

: : 202
Contribution Rate * 12% for employee and | = 12% for employee and
15% for employer based 15% for employer based
on  basic salary plus on basic salary plus house
house allowance allowance
Status of |~ KShs.3.5 Bilions in| = KShs.4.1 Billions in
Contributions unremitted contributions unremitted  contributions |
inclusive  of  interest of which KShs.1.9bn is the
charge ( as at 30" June prindpal and KShs.2.2
2012) Billion being the accrued
interest charge ( as at 31%
Dec 2012)
Annuél Cost of | = KShs. 205 Million for | = January to September 2013
Administration 2012/13 = KShs.355 Million B
9 | Value of Funds KShs.15_Billion (as at 30™ | KShs. 21.9 Billion for the DB
December 2013 June 2012) KShs. 16.9 Million for the DC
(as at 31% December 2012)
Actuarial Deficit Nil Funding Level is 90.6%
31% December 2012 KShs. 1.9 Billion Deficit
- UND has initiated | = Merge the Administration of
Proposals (lﬁapf[t:ing of a Bill to LAPFUND and LANRQSFto
establish A county eliminate wasteful
retirement scheme. | competition yet be distinct
» Close existing schemes and
set up umbrella scheme
Current Staff | = 52 G
administering the
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2.6 Budgetary Implication

In the ﬁnz.sncial year 2013/2014 counties have only partially budgetéd for pension
expenses since only former local authority’s employees’ contributions and gratuities for

ctate Officers are budgeted. Going forward counties are expected to make budgetary
provisions for all employees in Counties.

pased on the budgeted personnel emoluments for the counties for the FY 2013/14 of KSH
74.7 billion, assuming that 60% of the PE accounts for basic salaries and
assuming a 15% rate of contribution on basic salary, the annual pension cost
to all 47 counties is KSH. 6.7billion for the employer portion. This is the cost that

is required to be budgeted for in financial year 2014/2015, with any adjustment to PE for
all staff of the county government. |

2.7 Available Legal Instruments

The Technical Committee reviewed three legal documents which can be used to establish
the proposed Umbrella County Pension Scheme. Details are below: -

2.7.1 An Act of Parliament

This is a substantive law which' is passed by the Iég!slative assembly and incorporates
public opinion as represented by the members of parliament. It must be passed by
parliament and accented to by the President.

Advantages
= Strong safeguard against arbitrary changes o
* Provides a national outlook through public participation in the process; this Is a

Constitutional requirement
* It allows laws relating to technical matters to be prepared by those with relevant

knowledge
* Guarantees the rights of members In the scheme
* Enables confidence by stakeholders
* Enables enforcement of rights and obligations

Disadvantages

ISEt Up process will take long
Mflexible and may take long to ammend

212 Regulations/Legislation
Regulations are quidelines or processes anchored on an Act of Parllament to operationalize
the Substantive [aw They.are dependent on the basls of an Act of Parllament and they



YCLIAR
ork within the isi
must W provisions of the substantive | .
own. w. Regulations cannot exist on their

advantages
. Set up process relatively easy a
requires short time to set u;y nd fast and
. Improved safeguard to manipulati
i |
. Offers some limited public partic;pgg;r?mpared to Trust Deed and Rules
. It allows laws relating to technical matters to be ith r
knowledge prepared by those with relevant
« It is flexible enough to deal speedily with changing circumstances

ideal for an emergency situation that

Disédvantages
« Less preferred instrument in setting up pension schemes in Kenya

« Limits enforcement because of the time taken to amend the law

It can be criticized on the grounds that it is subject to less parliamentary scrutiny

_than an Act of Parliament : : .

2.7.3 Deed of Trust _

This is a legal agreement or arrange
trustee (person or institution) to control money
n or organization (beneficiary).

ment in the form of a document which conveys power

to a (Trust Fund) or property for the
henefit of another perso

Advantages
-« Easytosetup :
= Flexibility in amending
knowledge of the beneficiaries

the laws hence possibility of manipulation without the

Disadvantages
« Limits public participation which s
especially where public funds are lnvolvedd_rrustees |

« Ri ipulation b sponsor and TTuste= ' o ) o
. El\lost{.(scst?stilssfe/r?zavcilgh currentyGovernment practice in setting up simiiar RDICSEES: =

schemes

a requirement of the Constitution of Kenya



,g General Observations

e From the foregoing observations, the Technjca Committee noted the followi
owing: -

1, The counties have different categories of em

e,

v

under the pension scheme to be set up. Ployees that will require to be covered

The counties have staff covered under each
that were reviewed by the Committee. The
that the pension rights of these staff are Pro

of the four main categories of schemes

Proposed scheme should therefore ensure
tected.

he main schemes that could be considered by the county governments are LAPTRUST

and LAPFUND. However, there are challenges regarding the funds and liabilities under
the schemes that will need to be addressed. Fy

required regarding the status of both schemes.

rther, some legal advice would be

. There are no recognition agreements between the unions representing employees and

the county governments. ,

The NSSF Act 2013 provides that county governments shall subscribe to the Act by

contributing 6% of employee salaries to the NSSF which will be allocated to Tier I and

Tier II of the scheme. Employees will also contribute 6% resulting in a total
contribution of 12%. The proposed scheme should ensure compliance with the NSSF
‘¢t and have features to enable it opt out of Tier II contributions in line with the

requirements of the Act

. Going forward, county governments may Wwish to consider both LAPTRUST and

LAPFUND as closed scheme herited from_local authorities while
determining the best scheme for all staff of the counties. It is important that all staff

are treated equally under the new scheme.

v'vn.-



CHAPTER  THREE:

AV |

RANGEMENTS AILABLE  oprigs FOR PENSION
AR

®

3.1 Each County to establish its Own Pension Scheme

- | This option is viable and is legally sy orted -
Government Act 2012, i under the provisions of the County

« The scheme will be established in acc

ordance with the provision of. the Retirement
Benefit Acts and prevailing National Tre

asury guidelines; and '

* County employees will be re

quired to participate in the scheme as part of their terms
of employment. |

3.1.1 Advantages of Establishing Own Pension Scheme

* Easy to establish and implement
* Creates sense of ownership in each county

* Easy to monitor compliance particularly in remittance of contribution.
. .

3.1.2 Disadvantages of Establishment Own Pension Scheme

" No economies of scale owing to the limited membership and investment options

* Limits portability of benefits from one county to another where portability refers to
o the ability of an employee to easily access their benefits and to transfer them.
May result in lack of uniform norms and standards in the management of pensions
in counties

3.2 New County Government Umbrella Pension Scheme

The Counties through the Council of Governors may .resolve to establish one
uniform umbrella pension scheme- preferably under a written law approved by the
Senate (as per Article 96 of the CoK 2010). y

The various County Public Service Boards will be employers under the umbrella
@ scheme;



]

e scheme will be established In complj -
. senefits A¢,fnd pdretvairl‘lng National TfepaSl?;egﬁ:géulns,.'.)'::::’(I;j|(""' of the Retlrement.
o Jy C
counties W! n(cajeth 0 have a r_obust IT system to kgg;) a r'cC( A of employeas of
each county an eir contributions/benefits a record of employees

Advantages of Setting up a County Government Umbrolla Schemeo

Enjoy economies of scale i.e. reduce cost of administration

will create a huge fund which will bring better investment opportunities and returns
Enhances the adoption of common norms and standards |
Easy to supervise by the regulator

Ease of mobility of staff and portability of benefits

3.2.2 pisadvantages of Setting up a County Government Umbrella Scheme

. Costly infrastructure including need for robust IT system ‘
. Lengthy and costly set up process including buy-in by stakeholders

3.3 Maintaining the Status Quo: LAPTRUST and LAPFUND

. Each County Public Service Board will resolve to participate In the current
LAPTRUST or LAPFUND schemes as contemplated in the County Governments Act

) 2012 sec 132 during the transition; an. County Employees will elect the scheme to
participate in either LAPTRUST OR LAPFUND; and, : 2

« Counties will need to have robust IT systems to keep a record of employees, the
scheme they belong to and ensure right contributions are remitted to the right

° scheme.

3.3.1 Advantages

* Continuity of services
* Existing infrastructure
~* Retention of institutional memory

3.3.2 Disadvantages

* The current schemes are indebte
arrears
* * Duplication of efforts by the two pensio
" Negative competition leading to high co
* Wil not adequately cater for all employe

d with pension liabilities and pension contribution

n schemes
st of administration
es of the counties




4apTER FOUR: RECOMMENDATI0N 5, IMPLEMENTATION

L

The
nties

ecommended Option

Cou|eme nted in the following manner: than a provident fund. This shall be
im

' la Scheme should i |
. The Umbrella be established under '
| ) : an Act of Parlia t
safegufird_me_ scheme against any arbitrary changes to any aspects of the r:fhn:meo )
This will give it a national outlook and wi| protect public interest |

7. The new Umbrsalla Scheme will be under the management of a new Board Of{
Trustees established pursuant to the Act establishing the scheme. - B

JE—

3. Close LAPFUND and LAPTRUST schemes to all employees of the county J

governments and ensure preservation of all the accrued rights of members under
these schemes.

The merged organizations will provide administration services to the two closed
funds currently managed by LAPTRUST and LAPFUND as well as the new Umbrella

Scheme

4. Merge the administrative services of the two schemes LAPFUND and LAPTRUST. d :

5. The legislation will determine the manner of dealing with former employees. of )
LAPFUND and LAPTRUST. ' -

6. The Funds managed by LAPFUND and LAPTRUST will hot be merged until all the t
~ liabilities owed are settled by the two levels of government. -

7. Establishment of the Scheme will follow the standards set up by RBA and Treasury 3

~Circular No: 18/2010

: . : tio
8. Upon adoption of these recommenda o ol Comitice with s coadite b Hire

ns, the Council of Governors will appoint an \)
i y ' Tec » e |
'_nteragency Technical (-:Omml.ttfaihlichinﬂ the umbrella scheme and to oversee its
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psC, Ministry of devolution (DPSM) a:gt't‘h relevant Ministries (National Treasury,
will transit to the new scheme, ® CoG Issue guidelines on how the staff

they inherited from local authorities while
the counties,

42 Steps Required for Setting up a pensijon Scheme

. Resolution by CPSBs to set up the new umbrella county staff pension. scheme

. Dl’dﬁfng of the law establishing the scheme to pe enacted by Parliament (Senate)
. Drafting of the regulations for the new umbrella scheme -

. Clearance by Pf:nslons Secretary /National Treasury

. Registration with the Retirement Benefits Authority

« Registration with the Kenya Revenue Authority - Income Tax Department

» Declaration of service under the CG to be “Public Service” for purposes of pensions
by the Office of the President and Pensions Secretary/National Treasury.

4.3 The Proposed Key Features of the Scheme

4.3.1 Establishment and Management of the Scheme

» The name of the scheme _

« The Board of Trustees of the scheme (Both employer and employee should be
represented )

* Procedure for appointment of trustees

= Qualifications for appointment of trustees

« Powers and functions of the trustees _ _

* The term of office of the Board of Trustees (Propose 3 years renewable once)

» Remuneration of the Board of Trustees -

* Meetings of the board

* Removal and vacation of the Board

* Appointment of Managing Trustee

* Employees of the scheme

* Common Seal

43.2 Administration of the Scheme

: Appbintment and functions of service providers )
* Contiibutions (proposed 7.5% and 15% basic salary of employees and employer

respectively)

o~ e mmb AmanlAvinace



o rinancial Provisions
4.3+

« Scheme Fund

« Administration Expenses
« Investments of surpluses
. Annual Estimates

« Accounts and Audit

« Fihancial year

434 Transitional Provisions

+ Closure of LAPFUND and LAPTRUST
» Merger of administration services for
» Actuarial valuations

LAPTRUST and LAPFUND
« Exemption from NSSF |

4.3.5 General Provisions

These will Include any penalties for late remittance of contributions, transition of staff and

administrative structures in LAPTRUST and LAPFUND and any other that the legal drafters
will require to put in.
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Secretariat — Transition Authority

< v v_—/
JAPTER FIVE: CONCLUSION,

ical Committee ta
fepzfs?onrllza particularly i: eih?gé'lzﬁﬁcesf the multiplcity of actors in the management
- ’ " _ rvice. In this respect, it recommends the
ovelopment of an all-inclusive law that will cater for the interest <’)f the varlous players.

-~ rowards this end, the Committee urges all players to engage in continuous dialogue and

Consunation throughout the process of developing the proposed legislation

rurther, the Technical Committee urges all relevant stakeholders to engage the ;nembers
of the current schemes, LAPTRUST and LAPFUND that will be affected by the impending
piece of legislation. To allay any fears that the members of the schemes may have and to
ansure that the members are fully informed, we urge the relevant Ministries to
__amunicate to the members of the schemes the steps they intend to take towards
realigning the scheme to the new constitutional order. In addition the relevant trade
unions being stakeholders need to be engaged further. : ‘ a |

Notably, adequate communication and sensitization will be necessary for all county staff

including those seconded by the National Government.

Finally, it is important that once the Council of Governors makes a decision on this matter,

the National Government is consulted on the required budgetary provisions arising from
the required contributions by county governments.

APPENDICES

Minutes of the consultative meeting held on 6% December 2013

List of Technical Committee Members
Key RBA requirements on Institutional Framework

Treasury Circular No. 18 of 2010
NSSF Contribution schedule

- o s

Signed:

Chairman — Technical Committee
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No. 21 County Governments Retirement Scheme
THE COUNTY GOVERNMENTS RETIREMENT
SCHEME ACT, 2019

AN ACT of Parliament to establish the County
Governments Retirement Scheme for employees
in the service of county governments, to provide
for retirement benefits of those employees and for
connected purposes

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the County Governme=is
Retirement Scheme Act, 2019.

2. In this Act, unless the context otherwise reg zires —

“actuary” has the meaning assigned thereto in the
Retirement Benefits Act, 1997

“administrator” means the person appointed as such
under section 23;

“annuity” means a pension purchased under a contract
with a registered insurer:

“approved issuer” means &n &
by the Trustee to prox ide h\. senvi

“associated organization” means env zersit. T
company or organization of emplovees 2r zssooiation oo
employers creatcd by, owned by or associated wily ooinn
governments, urban areas and cities or any otaer irs:
estabhshed under the County Governments Acz, 2712,
Urban Areas and Cities Act, 2011, or their staf? or anv other
person or body providing services to county governments or
to their employees and includes those organizations whether
associated with county governments or not that choose to
participate in the Scheme by signing a deed of adherence;

“Authority” means the Retirement Benefits Authority
established under the Retirement Benefits Act, 1997;

“Board” means the Board of Trustees established
under section 6;

“Cabinet Secretary” means the Cabinet Secretary
responsible for the National Treasury;

2019
No. 3 0f 1997
No (Tof 2012
No. 13 0f 2011

1
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“child” means any child of a deceased member
including a natural child, an adopted child or a step-child
who has not attained eighteen years of age or, if the child is
receiving full time education, not more than twenty-five
years of age and was at the time of the death of the deceased
wholly or mainly dependent on the deceased, and includes
an unborn child who, if already born, would have been a
child of the deceased:

“commencement date” means the date of coming into
force of this Act;

“contribution” means the amount payable by a member
or sponsor into the Scheme under this Act;

“county public service” means the collectivity of
individuals performing a function within a county
government;

“custodian” means a person appointed as such under
section 22 of the Act;

“deed of adherence” means the legal instrument to be
executed by the employer who Joins the Scheme after the
commencement date of the Scheme and which shall bing
that employer to the Scheme’s rules;

“dependant” in relation to a deceased member, means a
relative of the deceased who survives the deceased and who,
on the date of the deceased’s death, was—

(a) aspouse to the deceased:
(b) achild of the deceased: or

(c) a parent of the deceased who was dependent on
the deceass 1 for the provision of the ordinary
necessities of life;

“early retirement age” means such age as may be
prescribed but which shall not be less than fifty years;

“eligible employee” means an employee of the county
public service or an employee of an associated organization
or body, as may be approved by the Board and which has
signed a deed of adherence in accordance with this Act;

“employer” means a county government or any of its
entities, a state organ or associated organization, as may be
approved by the Board and which has signed a deed of
adherence in accordance with this Act

’

No. 21
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“existing scheme” means the Local Authorities
Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme

and the Local Authorities Pension Trust (Umbrella)
Retirement Fund;

“Fund” means the County Governments Retirement
Scheme Fund established under section 37;

“fund manager” means a person appointed as such
under section 21:

“income drawdown™ means the facility to continue to
keep retirement savings invested in the scheme anc tzxe zn

income during a specified period rather than buy 2 arnuiny:

“insured benefit” means the death in service lump surr
benefit and the disability lump sum benefit to be proviced ir
terms of section 24;

“investment return” means a portion of the return of

the investment declared by the Board and appropriated to
the account of a member:

“member” means an eligible employee who has
become a member of the Scheme and includes a person
entitled to or receiving a beneit under the Scheme:

“member account” means an zccoun: maintzired v
the Scheme for an individual memper:

“membership” means the fact of naving bean edniva:
as a member of the Scheme and a member's
membership shall for the purposes of deter
member’s entitlement to0 access his benesi's  1pon
resignation or termination of service be deemed 10 irclude
his period of membership of other registered retirement
benefits schemes in respect of which benefits have been
transferred into the Scheme;

“normal retirement age” means the age as set by the
Public Service Commission or any other Act of Parliament
for retirement of public officers;

“pensionable  emoluments” means basic  salary
excluding housing, transport and any other allowances or
fluctvating emoluments:

“public officer” has the meaning assigned thereto in
Article 260 of the Constitution;

2019
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SCHEDULE (s.17)
THE CONDUCT OF BUSINESS AND AFFAIRS OF
THE BOARD

1. (1) The Board shall hold at least four meetings in Meenss:
every financial year and not more than four months shall
elapse between the date of one meeting and the date o the
next meeting.

(2) Meetings shall be convened by the Secre:zry o
the Board in consultation with the Chairperson and snal ==
held at such times and such places as the Cheirpersern s
determine.

(3) The chairperson shal. presice ovar a
and in the absence of the chairperson. the vice-chairpers: -,
or in the absence of the vice-chairperson, a Trustes 2 2cte:
by the Board at the meeting for that purpose, shall preside
over the meeting.

(4) The chairperson may at any time convene a
special meeting of the Board, and shall do so within seven
days of the receipt by the chairperson of a written request
signed by at least five other Trustees.

(5) Unless six Trustees otherwise agree. at leas:
seven days’ notice of a meeting shall be given to evert
trustee.

2. (1). The quorum of a meeting of the Boarc shal. <~ ==
be five Trustees present and voting and shall include &:
least two Trustees appointed under section 6 (2) (b). (¢).(d.
or () and at least three Trustees appointed under section 6

2) ).

(2) For special meetings, the quorum shall be six
Trustees present and voting and shall include at least three
Trustees appointed under section 6 (2) (b), (¢), (d) or (e)
and at least four Trustees appointed under section 6 (2) (f).

3. A decision of the Board shall be by a majority of Voin:
the Trustees present and voting and, in the case of a tie of
votes, the person presiding at the meeting shall have a
second or casting vote.

4. Minutes of all meetings shall be kept and entered Minues.
in records kept for that purpose.
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“Public Service” has the meaning assigned thereto in
Article 260 of the Constitution;

“Scheme” means the County Governments Retirement
Scheme established under section 4;

“sponsor” means an employer or any other body who
makes contributions on behalf of a member;

“spouse” means a male or female person to whom a
member 1s married or was married under any other law,
whether monogamous or not immediately before their
death; and

“Trustee” means a member of the Board.

3. (1) The object and purpose of the Act is to—
(a) provide for the establishment of the Scheme;

(b) provide for the payment of retirement benefits to
members of the Scheme when they become due;

(¢) provide for the social security of members of the
Scheme by ensuring that the members save in
order to cater for their livelihood during their
retirement;

(d) establish a uniform set of rules, regulations and
standards for the administration and payment of
retirement benefits for members of the Scheme;

(e) establish transitional provisions for existing
schemes; and

(f) protect the benefits of the members of the
Scheme.

PART [I—-ESTABLISHMENT OF THE COUNTY
GOVERNMENTS RETIREMENT SCHEME

4. (1) There is established the County Governments
Retirement Scheme.

(2) The Scheme is a body corporate with perpetual
succession and a common seal and shall, in its corporate
name, be capable of —

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring,
holding, charging and disposing of movable and
immovable property;

No.21
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entering into contracts;
borrowing and investing money; and

doing or performing all such other things or acts
as may be necessary in furtherance of its purpose
and functions.

The Scheme shall be a defined contribution

scheme providing social security benefits including —

(a)
(b)
()

(d)
(e)

periodic payments through the purchase of
annuities;

a lump sum as a commutation of pension or Irivial
pension in accordance with the RBA Regulztions:
income drawdown:

gratuity; and

any other benefit approved by the Board vncer
this Act.

5.A county public officer or any other person
approved by the Board may become a member of the
Scheme under the auspices of a sponsor.

6 (1) The management of the Scheme shall vest in a
Board of Trustees of the Scheme.

(2) The Board shall consist of —

(a)

(b)
(c)
(d)
(e)
®)

the chairperson elecied v “ne Truswess Sro=
among the members uncer paragreph ¢, & . 2
and (f);

the Principal Secretary resporsibls for mao-ae
relafing to finance or a representative:

a person nominated by Council of County
Governors;

a person nominated by County Public Service
Boards;

a person nominated by County Assembly Service
Boards;

five persons nominated by most representative
trade unions representing employees of county
governments of whom at least two shall not be of
the same gender as follows —

(1) four persons from trade unions representing
the employees within the county executive;
and

2019
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(i) a person from trade unions representing the
employees within the county assemblies’
service; and

(g) the Chief Executive Officer who shall be an ex
officio member and the secretary to the Board
with no voting rights.

(3) The vice-chairperson of the Board shall be elected
by the Trustees from among their number,

(4) The chairperson and vice- chairperson shall be of
the opposite gender.

(5) The Cabinet Secretary shall ensure that not more
than two thirds of the members of the Board are of the same
gender,

(6) The Cabinet Secretary shall appoint the persons
nominated under subsection (2) by notice in the gazette,

(7) The procedure for nomination and appointment of
Trustees under subsection (2) shall be as prescribed in the
regulations.

7. A person is qualified for appointment as a Trustee if
that person -

(a) isacitizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

(c) has at least five years experience in —

(1) finance,

(i) law:

(i) economics;

(iv) actuarial science; or

(v) any other profession or work experience directly
relevant to the functions of the Board; and

(d) meets the requirements of leadership and integrity
set out in Chapter Six of the Constitution.

8. A person shall not be appointed as a Trustee if that
person --

(a) has been convicted of a criminal offence, and
sentenced to imprisonment for a term of Six
months or more;
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(b) is an adjudged bankrupt or enters into a
composition or arrangement with creditors; or

(c) is disqualified under the provisions of any other
written law from appointment as such,

9.(1) A Trustee shall hold office for a term of three

years and may be eligible for re-appointment for a further
and final term of three years.

(2) Where a Trustee opts to apply for re-appointment
under subsection (1), the re-appointment may be considered
based on the performance of the applicant.

(3) The Board shall put in place arrangements 1o
ensure that one-third of the Trustees are appointed in a
staggered manner.

10. (1) A Trustee may be removed from office by the
Cabinet Secretary for—

(a) inability to perform the functions of the office
arising out of physical or mental incapacity;

(b) gross misconduct or misbehaviour;
(c) incompetence or negligence of duty:
(d) bankruptcy;

(¢) absence from wwo consecutive meetings of thez
Board without a reasonable explanation: and

(f) failure to meet the requirements of leadership and
integrity set out in chapter six of the Constitution.

(2) Before a Trustee is removed from office under
subsection (1), the Trustee shall be given an opportunity to
be heard against the intended removal.

(3) Notwithstanding subsection (1), the Authority
may remove a Trustee on grounds specified in the
Retirement Benefits Act, 1997.

11. A person ceases to be a Trustee if the person—
(a) resigns in writing to the Cabinet Secretary;

(b) is convicted of a criminal offence and sentenced
1o a term of imprisonment of six months or more;
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is declared bankrupt or enters into composition
with his or her creditors;

1s unable to perform the functions of their office
by reason of mental or physical infirmity;

is removed in accordance with section 10; or
dies.

Where a vacancy occurs in the membership of the

Board under section 10 or 11, the Cabinet Secretary shall
appoint a new Trustee in accordance with the provisions of

this Act,

13.

(a)

(b)

©

(d)

(H

(&)

(h)

®

@

14.

The Board shall—

formulate policies relating to the Scheme in
accordance with the provisions of the Retirement
Benefits Act, 1997:

collect contributions and income payable to the
Fund under this Act;

pay out the various benefits to persons entitled to
the benefits as provided under the Act:

protect the Fund’s assets and ensure long term
viability of the Scheme:

ensure efficient management of the Scheme:

ensure prudent investment of the monies forming
part of the Fund;

negotiate competitive annuity rates on behalf of
members;

ensure that the Scheme observes high standards of
corporate and business ethics;

advise the Cabinet Secretary on any matter
relating to the objects and functions of the Board
under this Act; and

perform any other functions assigned to it under
this Act.

(1) In the exercise of its functions, the Board shall

be accountable to the sponsors and the members of the

Scheme.
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(2) The Board shall have all powers necessary for the
proper performance of the functions of the Scheme under this
Act.

(3) Without prejudice to the generality of subsection
(2), the Board shall have power to—

(a) supervise the assets of the Scheme in such manner
as best promotes the purpose for which the
Scheme is established;

(b) appoint a custodian, fund manager and
administrator to carry out their functions as
specified in the Retirement Benefits Act, 1997;

(c) determine the provisions to be made for
administrative expenses as provided for under
section 38 and for reserves of the Fund as
provided for under section 39;

(d) ensure protection, where necessary, of the assets
of the Scheme;

(e) associate with any other institution so as to further
the purpose for which the Scheme is established:;

(f) receive grants, gifts, donations or endowments
and make legitimate disbursements from them:

(g) enforce remittance of outstanding Contributions
by a sponsor:

(h) invest any monies of the Scheme not immediate!v
required for its purposes;

(1)  delegate any of its powers; and

() undertake any activity necessary for the
fulfilment of any of the functions of the Scheme.

(4) The Board may, subject to such conditions as it
may consider necessary, by directions in writing, delegate
any of its powers to any one or more of the Trustees or to
the chief executive officer or employees of the Scheme.

15. (1) The Board may establish committees consisting
of the Trustees for the better carrying out of its functions,

(2) The Board may co-opt persons to committees
established under subsection (1) for a particular reason and
such persons shall hold office for such peried as the Board
may determine.

2019
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(3) The persons co-opted into a committee under
subsection (2) shall not be more than three.

(4) Subject to any specific or general direction of the
Board, a committee established under subsection (1) may
regulate its own procedure.,

16. The Trustees shall be paid such remuneration as the
Authority may determine in accordance with the Retirement
Benefits Act.

17. (1) The business and affairs of the Board shall be
conducted in accordance with the Schedule.

(2) Except as provided in the Schedule, the Board may
regulate its own procedures subject to compliance with the
Retirement Benefits Act and the regulations thereunder.

(3) The Board may invite any person to attend any of
1ts meetings and to participate in its deliberations, but such
person shall not have a vote in any of its decisions.

18. (1) There shall be a chief executive officer of the
scheme who shall be appointed by the Board through a
competitive  recruitment process on such terms and
conditions as may be specified in the instrument of
appointment.

(2) The chief executive officer shall be an ex-officio
member of the Board.

(3) A person is qualified for appointment as the chief
executive officer if that person —

(a) 1sacitizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

(c) has at least ten years of experience of which five
years should be at senior management level in a
profession relevant to the functions of the Scheme
as may be defined in the Regulations; and

(d) meets the requirements of leadership and integrity
set out in Chapter Six of the Constitution.

(4) The Chief Executive Officer shall be the
accounting officer of the Scheme and secretary to the Board
and, subject to the direction of the Board, shall be
responsible for the —
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(a) implementation of the decisions of the Board;

(b) day to day management of the affairs of the
Scheme;

(¢) management and discipline of the employees of the
Scheme; and

(d) any other function that may be assigned by the
Board.

(5) The Chief Executive Officer shall hold office for
a term of three years and may be eligible for re-appointment
for a further final term of three vears.

(6) The Chief Executive Officer may be removed
from office by the Board such grounds as may be set out in
the instrument of appointment.

(7) Before the Chief Executive Officer is removed
from office under subsection (5), the Chief Executive
Officer shall be given—

(a) sufficient notice of the allegations made against
him or her; and

(b) an opportunity to be heard either in person or by a
legal representative

19. (1) The Board may engage such other employees
as 1t may consider necessary for the performance of its
functions under this Act.

(2) The terms and conditions of service of emplovees
of the Scheme shall be determined by the Board.

20. (1) The common seal of the Scheme shall be kept
in such custody as the Board may direct and shall not be
used except on the order of the Board.

(2) The common seal of the Scheme when affixed to
a document and authenticated shall be officially noticed,
and unless the contrary is proved, an order or authorization
of the Board under this section shall be presumed to have
been given.

PART III— ADMINISTRATION OF THE SCHEME

21. The Board shall appoint a fund manager of the
Scheme who shall, in addition to the duties prescribed under
the Retirement Benefits Act—

2019
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22.
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implement the Investment policy of the Scheme as
approved by the Board:

manage the Scheme fupds and assets in
accordance with the provisions of the Retirement
Benefits Act;

maintain books of accounts op all investment
ransactions relating to the Scheme;

submit reports on a quarterly basis on investment
Strategy, market returng and other performance
indicators to the Board: and

perform any other function that may be assigned
in the instrument of appointment and other written
law,

(1) The Board shall appoint 2 custodian of the

Scheme who shall, in addition to the dutjes prescribed under
the Retirement Benefits Act -

(a)

(b)

(c)

(d)
(e)

®

(g)

receive the contributjons remitted by the Sponsors
and members upder this Act on behalf of the
Board;

receipt of the contributions from a Sponsor, notify
the fund Mmanager and the administrator of such
receipt;

receive and keep in safe custody the title
documents, securities and monjes of the Scheme
in trust for the members and beneﬁciaries;

collect dividends for the Scheme;

in its ¢ tody and provide data and information to
the administrator and the Board:

submit to the Board a feport on a quarterly basis,
of the reconciliations with respect to the funds
held by the Custodian:

No. 21
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(h) execute, on behalf of the Board, the relevant
proxy for the purpose of voting in relation to the
investments; and

(1) perform any other function that may be assigned
in the instrument of appointment or any other
written law.

(2) The custodian shall maintain all funds and assets

in its custody to the order of the Board and shall not utilise

any pension fund or assets in its custody to meet its own
financial obligation.

23. (1) The Scheme shall be administered by an
administrator appointed by the Board.

(2) The administrator shall be an employee of the
Board,

(3) The functions of the administrator shall be to—
(a) open and maintain an account for each member:

(b) upon receiving details of the contributions
remitted under this Act, cause the amount of the
contributions to be credited in the account of the
member in respect of whom the sponsor has made
the payment;

(c) inform the Board if a member’s contribution
details differ from the expected;

(d) provide customer support services to members,
including access at least on a quarterly basis to
members’ account balances and statements;

(e) keep and maintain proper books of accounts of
the Scheme;

() cause to be paid retirement benefits to a member
who has retired;

(8) be responsible for all calculations relating to
retirement benefits: and

(h) carry out any other functions as may be directed
by the Board from time to time.

(4) The zdministrator shall ensure that all income
earned from the investment of the Fund is distributed to the
credit of the members’ retirement savings accounts save for
clearly defined and reasonable fees, charges, costs and
expenses of transactions as may be approved by the Board.

2019
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No. 21

24. (1) A member shall, so long as the member Contributions.

remains in the employment of a Sponsor, contribute not less
than twelve percent of that member’s pensionable
emoluments to the Scheme.

(2) Every sponsor shall contribute to the Scheme not
less than fifteen per cent of the pensionable emoluments of
cvery employee who is a member of the Scheme plus the

amounts necessary to cover the premiums for insured
benefit.

(3) Subject to such guidelines as the Board may issue,
in consultation with the members and sponsors of the
Scheme, a member of the Scheme may make additional
contributions to the Scheme.

(4) In addition to the contributions specified in
subsections (1) and (2), the sponsor shall take out and
maintain a life insurance policy that has disability benefits
in favour of every member of the Scheme, for a minimum
of three times of the member's  annual pensionable
emoluments,

(5) Upon commencement of this Act, contributions
required to be made under subsections (1) and (3) shall be
deducted by a sponsor from the salary of the contributor in
each month on which the salary is paid and shall be paid
into the Scheme together with the sponsor’s contribution
before the 10th day of every calendar month or before any
other day which may be notified in writing and approved by
the Authority.

(6) Any contributions not paid to the Scheme by a
Sponsor within ten days after the last day of the calendar
month to which the contributions relate shall attract interest
during the period they remain unpaid at a rate specified by
the Board from time 1o time provided that such rate sha]
not be less than the rate specified in the Retirement Benefits
Act and Regulations.

(7)  All unpaid contributions and intere.t thereon shall
constitute a civil debt of the respective sponsor and shall be
recoverable summarily by the Board as pi~vided for by law.

(8) The Board shall report to the Authority at such

[ 4
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All the benefits derived from contributions by a

member and a sponsor shall vest immediately in the

member.
20.

(1) A member shall not withdraw membership or

retirement benefit from the Scheme while the member is in
the employment of a Sponsor.

(2) A member may withdraw benefits from their
account before normal retirement age in the following

circumstances —

(a) resignation;

(b) dismissal;

(c) il health;

(d) emigration.

(3) Despite subsection (1)—

(a) where a member leaves employment before one
year of membership, the member may opt for
payment of his own and the whole of the
sponsor's contributions. together with allocated
investment income:

(b) where a member leaves empiovmanT ¢
year of membership but helore zuii-
specified early retirement age, e men
opt for payment of -

(1)  his or her own contribution and the sponsor’s
contribution as may be prescribed by the
Retirement Benefits Authority and the
investment income that has accrued in
respect of those contributions; and

(ii) the balance shall be retained in the Scheme
and continue to accrue interest until the
member attains early retirement age, or
transferred to another registered Scheme of
the members choice;

(c) a member may opt for payment to him or her of

the total amount of vested accrued benefits before
attaining the early retirement age —

2019
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(1) on grounds of ill health or subscquent]y
during deferment, if the member becomes
incapacitated due 1o iJ] health, to the extent
that it would occasion his or her retirement,
if he or she wag ip employment; or

(11) if the member hag emigrated from Kenya to
another country without the intention of
returning to reside i Kenya and the Board

27.(1) Despite any other provisions in this Act, a
member who retires js entitled to make wj thdrawals —

(a) on altaining the norma] retirement age, or where
their exact date of birth is not known, on the 15
July in the year in which the Board deems that
they have reached normal retirement age;

(b) on the advice of a qualified medical practitioner
appointed by the Board certifying that the
member is po longer mentally or physically

Capable of carrying out the functions of their
office.

purposes of subsection (1) is the date of birth in any of the
following documents —

(a) birth certificate;
(b) national identification card; or
(c) a valid passport.

28. (1) Notwithstanding the provisions of section 27,
any member who retires On attaining the early retirement
age is entitled to make withdrawals in accordance with
section 29,

(2)  The proof of age of g retiring member for the
purposes of subsection (1) is the date of birth in any of the
following documents —

(a) birth certificate;
(b) national identification card; or

No. 21
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(c) a valid passport.

29. (1) Where a member retires as provided in this

Act, the member may request the Board in writing to pay to
him or her—

(@ a lump sum from the balance in his or her
retirement savings account that shall not exceed
the equivalent of one-third of that balance:

Provided that a Member may withdraw any additional

voluntary contributions made into the Scheme and accruec
interest in full:

(b) monthly or querer’y income Zrewi-wn -
accordance witt z “ormr oz préscmizes
Board on the advice 5fen aciuary:

(c) monthly or Quarterly annuity for lice purchess:
from an approved issuer of their choice:
Provided that the annuity shall include a provision for
benefits payable to dependants upon a member’s death.

(2) Despite the provisions of any other written law. a
benefit granted under this Act shall not be—

(a) assignable or transferay’e ex

(b) liable to be attached in settlement of any claim.

(3) The payment of a retirement benefits shz.’
commence from the end of the month immediate! -
following the month of the retirement of the member.

(4) Every payment of benefits from the Scheme may b=
subject to deduction of the amount outstanding due by the

member under any mortgage guarantee facility approved by
the Board

30. (1) Every member shall provide his or her
particulars and those of his or her dependants to the
administrator in the prescribed manner.

(2) A member may update the particulars provided
under subsection (1) at any time and, in any event, at least
three years before retirement.

31. (1) If a dispute relating to a nomination under this
Part arises, the Board has power to consider evidence
presented and determine the rightful dependant.

Payment of
retirement
benefits.

Dispute on
nomination.
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(2) Nothing in this Part may be construed as limiting or
otherwise affecting the inherent power of the Board, either
on its own motion or on the application of a party, to make
such decisions as may be necessary.

32. If upon the death of a member, benefits are paid
to a person validly nominated under this Part, no other

person shall have any other claim to the benefits against the
Fund.

33. (1) Upon the death of a member, the benefits
accrued to the member shall be paid to the person whose
particulars the Member had provided or at the Board’s
discretion as otherwise provided in the Retirement Benefits
Act and Regulations thereunder

(2) In the absence of a nomination, the Board shall
apply the benefits referred to in subsection (1) to such of
dependants of the deceased and in such amounts as the
Board shall determine.

(3) Where a dispute arises under this section, the
Board shall consider any evidence presented before it and
determine the rightful beneficiary .

34. (1) Where a member is missing and it is proved
that the member has not been heard of for such period as
prescribed by the law relating to presumption of death by
those who might be expected to have heard of the member
if that member was alive, there shall be a rebuttable
presumption that the member is dead as provided under the
Jaw.

(2) Where a person is presumed dead under this
section, the provisions of section 33 apply.

35. (1) If a member who was receiving a retirement
benefit under an income drawdown dies, a benefit that is
equivalent to the unutilized balance of the account of the
member shall be paid to the nominated beneficiaries of the
member.

(2) The payment under subsection (1) shall be made
to the beneficiaries either as a lump sum or as an annuity
commencing from the day following the death of the
member.

36. The retirement benefits under this Act shall not be
paid by the Scheme to—
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(a) a member, while the member is stll in the
employment of a Sponsor except where a member
works on a contractual basis for the Sponsor after
their resignation or early retirement ; or

(b) any person as a loan, advance or other similar
benefit or payment except as provided under this
Act.

PART IV-—FINANCIAL PROVISIONS

37. There is established a Fund to be known as the County

County Governments Retirement Scheme Fund which shall s

be administered by the Board = zcc.owdzrce with this Act  Scheme Fund.
and other relevant wrirter "aws.
38. (1) The Fund skell consisr o7 Soorzasof funds

(a) monies as may vest in or accrue 10 the Soqece i-

the performance of its functions under this Act or
under any other written law;

(b) contributions from sponsors and members;

(c) grants. gifts. donations or other endowments
given to the Schemre:

(d) income from invesimenis mads: o tn2 Scheme
that are approved by the Board:

(¢) fees and charges authorized by the = - o-¢:

(f) monies earned by the Scheme - - zny other
source; and
(g) monmies from any other source smvided or

donated or lent to the Scheme.
(2) There shall be paid out of the Fund —
(a) all benefits provided for under this Act:

(b) the expenses incurred in the managemer: .-
administration of the Scheme subject to the limi-s
provided under this section.

(3) For the avoidance of doubt, nothing in this Act is
intended to or may be construed as providing for or dealing
with—

(a) taxes;

(b) the imposition of charges on a public fund or the
variation or repeal of any of those charges;

2u
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(c) the appropriation, receipt, custody, investment or
issue of public money;

(d) the raising or guaranteeing of any Joap or its
f€payment except as provided in any writtep law;
or

(¢) matters incidenta) to any of those matters.

(4)  The Board shall establish an account into which
may be paid —

under this Act;

(b) the annual administrative €xpenses deducted from
the value of the Fund at the rate approved from
time to time by the Board but subject to a

value or any such rate as the Board ip consultation
with the Authority may prescribe;

(c) monies that may vest in the Board in the course of
the exercise of the powers of the Board;

(d) income from the investment of the monies held ip
the account established under this section; and

(e) all monjes from any other source provided for or
donated or lent to the Board.

(5) Any unspent  monies budgeted for annual
administrative cXpenses shall lapse back into the Fund at the
end of the financia) year.

(6) The Board may invest any surplus monijes heid in
the account established under this Act in asget classes
approved under the Retirement Benefits Act.

39. (1) The Board may maintain a reserye account of
the Scheme into which the following shal] be deposited —

(a) any special contribution paid into the Scheme by
a sponsor or the Government for the purpose of
improving the benefits of the members; and

(b) any income of the Scheme that the Board
determines should be sel aside to stabilize the
returns to members subject to a maximum of ten
Per cent of such income with consideration to the
Income Tax Act or regulations made thereunder,

No. 21

Reserve account,

Cap. 470



834
No. 21 County Governments Retirement Scheme

(2) Money shall not be drawn out of the reserve

account except as directed by the Board for the purposes
provided for under subsection (1).

(3) Any monies determined to be incomr.c of the reserve
account shall be treated as income forming part of the
general income of the Scheme.

40. (1) Before the commencement of each financial
year, the Board shall cause to be prepared estimates of the
revenue and expenditure of the Scheme for that year.

(2) The annua! estime:2s s=2°° maxe orovision for all
the estimated experditure =7 --a 3
year concerned ard. in particiizs, s i Drovic

ey N2

v A

(@) payment of the selasies. oliovar-ag e Ceas

charges in respect of the employee ¢ iz So

oe L

(b) payment of benefits and other charges which are
payable out of the funds of the Scheme;

(c) funding of the registration, monitoring and
evaluation activities of the Scheme;

(d) maintenance of the cuildings and grounds of the
Scheme;

(¢) funding of trairing. -esearch and developmen: o7
activities of the Sche=re:

() reserve funds 1w —zet future or contingent
liabiliies in relatior 1o retirement  benefits,
insurance or replacement of buildings or
equipment; and

(g) such other matters as the Board may consider
necessary.

(3) The annual estimates shall be approved by the
Board before the commencement of the financial year to
which they relate.

(4) Expenditure of the Scheme shall not be incurred
except in accordance with the annual estimate . approved by
the Board.

41. (1) The Board shall cause to be kept proper books
and records of accounts of the income, expenditure, assets
and liabilities.

2019
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(2) Within a period of three months after the end of
each financial year, the Board shall submit to an auditor
who is recognized and approved by the Authority the

accounts of the Scheme in respect of that year together
with—

(a) balance sheet showing in detail the assets and
liabilities of the Scheme as at the end of the
financial year.

(b)

a statement of the income and expenditure of the
Scheme during that year; and

such other statements as may be required by the
Authority.

(3) The annual accounts of the Scheme shall be
prepared, audited and reported upon in accordance with the
Retirement Benefit Act and other relevant laws.

()

42. The financial year of the Scheme shall be the
period of twelve months ending on the thirtieth June in each
year.

43. The annual investment income earned by the
Scheme shall after deduction of all expenses and costs
properly paid out of the Scheme and any appropriation to a
Teserve account approved by the Board be credited to
members’ accounts on a pro-rata basis.

44.(1) The scheme shall be reviewed by an actuary

appointed by the Board as provided for in the Retirement
Benefits Act.

(2) The actuary appointed under subsection (1) shall—
(a) prepare a report on the state of the Scheme; and
(b) recommend any necessary action to be taken.

(3) The actuary shall submit the report prepared under
subsection (2) to the Board within the stipulated time in the
instrument of appointment.

(4) The Board shall, within six months of the receipt of
such report, consider any recommendations made by the
Actuary and in so doing, may take any action recommended
by the actuary.

PART V—-MISCELLANEOUS PROVISIONS

45. Where there is a conflict between the provisions
of this Act and the provisions of the Retirement Benefits

No. 21
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Act, the provisions of the Retirement Benefits Act shall
prevail.

46. (1) The Board shall —

(a) ensure that the Scheme is at all times managed in
accordance with the provisions of this Act, the
Retirement Benefits Act and any other applicable
law; and

(b) take reasonable care to ensure thar the
management of the Scheme or safe keaping oI the
assets of the Scheme is carmed out in tn2 dest
interests of the mam cars ¢f e Scmeme.

(2) The administrator. fund menager, &Itaemy &nl
custodian shall -

(a) report to the Board and the Authority, as soon &s
reasonably practicable, any unusual occurrence
with respect to the Scheme which in their view
could adversely affect the rights of the owner of a
member’s account under the Scheme: and

(b) report to the Bozrd and the Aztnoritny. &5 $127 &3
is reasonably practicanle. II a Sponslr 1.5 TN
remitted the rec 3 oomuibun Felo
remittance remairs Zug Tor m

47. No action or omissior by any member o7 Iz
Board, or employee of the Scheme shall. if the act was <. " :
in good faith for the purpose of carrying out the provisi.. .
of this Act or any other law, subject the person to &
liability, action, claim or demand.

48. (1) A person who—

(a) witfully fails to remit contributions to the Scheme
as required;

(b) knowingly gives false information to the Scheme;
or

(c) being a Trustee or employee of the Scheme,
wilfully misappropriates the assets of the Scheme,

commits an offence and is liable on conviction to a fine
not exceeding five million shillings or to imprisonment for a
term not exceeding five years or to both.

2019

Duty of care.
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(2) Where an offence under this section is committed
by a body corporate, Cvery person who at the time of the
commission of the offence was —

(a) a director, general manager, secretary of the
company or other similar officer of the body
corporate; or

(b)  purporting to act in any such capacity as provided
in paragraph (a),

commits that offence.

(3) A person who is convicted of an offence under
subsection (1) (c) shall, in addition to any fine that may be
imposed, refund to the scheme three times the value of any
loss that may be incurred by the scheme by reason of the
commission of the offence.

49. (1) Notwithstanding the provision of section 26,
where a sponsor, having made deduction from a member’s
emolurnents for remittance to the Scheme, fails to remit the
contribution within fifteen days of the deduction, the
Scheme shall, after giving such Sponsor not less than seven
days’ notice, institute proceedings for the recovery of the
deduction.

(2) A notice under subsection (1) shall be in writing
and copied to the Authority, and shal]—

(a) require the Sponsor to pay the sum deducted to the
Scheme within seven days of the notice; and

(b) inform the sponsor that if he fails to pay such sum
before the expiration of the notice, proceedings
for summary recovery of the sum shall be filed in
court without further reference to him.

(3) Any sum which is the subject of proceedings of
Summary recovery under this section shall attract a
compound interest at the rate of three per cent per month.

(4) Withow prejudice to any proceedings instituted
under the provisions of this section, a person who refuses or
fails to comply with a notice given to him or her under
subsection (1) commits an offence and shal] be liable on
conviction to a fine not exceeding five million shillings, or
in the case of a natural person, to imprisonment for a term
not exceeding two years, or to both.

No. 21
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(5) Where an offence under subsection (4) is a
continuing offence, the person convicted shall, in addition
to the penalty prescribed in that subsection be liable to a
further fine of one thousand shillings for every day or part
thereof during which the offence continues.

50. A person who—

(a) contravenes any provision of this Act which is
expressly stated to be an offence bu: for wiich no
other penalty is prescribec: or

(b) fails to comply with any directcr
Authority,

Oy
v

fl

3

'

0

)

v

commits an offence and is lable, vn somisizaiii e
fine not exceeding one hundrec om0 i
imprisonment for a term not exceeding one year, ¢r o tiin.

usgns sn

51. The Cabinet Secretary may, in consultation with
the Board, make regulations generally for the better
carrying into effect the provisions of this Act.:

52. (1) The Local Authorities Provident Fund Act is
repealed.

(2) The Local Authorities Pensions Trust Rules, 2007
are revoked.

(3) The Laptrust (Umbrelia; Retirement Fand Trust
Deed and Rules registered under the Reurzrmen: Benefits
Act are revoked.

PART VI—SAVINGS AND TRANSITION
53. The sponsors and members of the Sco2 = ~av be

exempt from making Tier 11 contributions ¢ 72 N:tonal
Social Security Fund.

54. (1) Eligible employees to whom this Act app.izs
and who, prior to the commencement date, were members
of a contributory pension scheme may, subject to the
Regulations made by the Cabinet Secretary, trans‘er any
such contributions to the Fund.

(2) Eligible employees to whom this Act applies and
who join a sponsor on or after the commencement date and
were members of a contributory pension scheme may,
subject to the Regulations made by the Cabinet Secretary,
transfer any such contributions to the Fund.

2019

Genera! penalty.

Regulaticrs
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revocation
Cap.272.
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(3) A person who, at the commencement date, is an
employee of the national government and whose remaining
period of service is five years or less, is not eligible to join
the Scheme and shall have his or her pension paid out under
the provisions of the Pensions Act and the Widows and
Children Pensions Act or any other relevant legislation.

(4) A person who was an employee of a local authority
and was a member of the Local Authorities Pensions Trust
and whose remaining period of service is five years or less,
1s not eligible to join the Scheme and shall have his or her
pension paid in accordance with the provisions of the Local
Authorities Pensions Trust Rules, 2007 or any other
relevant legislation.

(5) Eligible employees to whom this Act applies and
who, prior to the commencement date, were employees of
the national government shall have their Pension paid out
under the Pensions Act and the Widows and Children
Pensions Act, for the period they served in the national
government.

(6) Eligible employees to whom this Act applies and
who prior to its commencement date were employee of the
local authorities and who are eligible for benefits under a
defined benefits scheme shall have their prior pension
benefits paid out of the closed funds, as the case may be, for
the period they served the local authorities.

55. (1) The members of the Local Authorities
Provident Fund and the Laptrust (Umbrella) Retirement
Fund shall be transitioned into the Scheme.

(2) The funds, assets and other property, movable and
immovable which immediately before the commencement
date were held by or on behalf of the Local Authorities
Provident Fund and the Laptrust (Umbrella) Retirement
Fund shall vest in the Scheme.

(3) All the records of the Local Authorities Provident
Fund and the Laptrust (Umbrella) Retirement Fund shall be
transferred to the Scheme administrator.

(4) All rights, liabilities and duties whether arising
under any written law or otherwise, which immediately
before the commencement date were accruing, imposed or
enforceable by or against the Local Authorities Provident
Fund and the Laptrust (Umbrella) Retirement Fund shall

No. 21
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vest in, be imposed on, or be enforceable against the
Scheme.

(5) Any suit or legal proceedings by or against the
Local ~ Authorities Provident Fund and the Laptrust
(Umbrella) Retirement Fund shall continue as if they were
instituted by the Scheme or against and no such suit. action
or legal proceedings shall abate or be terminzted 5y the
virtue of the transition of the schemes.

(6) Subject 10 section 0. the ar-
approved for the Local Authosiies crovidans
Laptrust (Umbrella) Retireman- = i
in which this Act comes iny ozaraion
to be the annual estimazes o7 W Schemea for ha

of that financial year but those estimares may
the Cabinet Secretary.

(7) The Auditor General shall cause an actuarial audit
and valuation to be carried out with respect to the closed
schemes within six months upon the commencement of this
Act to ascertain the following for the purpose of transitional
management —

(a) assets acquired by fe schemes:
(b) liabilities accrued OV a2 schemas: and
(¢) employees of the schemes.

(8) The Auditor General shall submi: & re-a wiall o
findings of the audit and valuation to the Boar¢. =2 Sa-:-
and the National Assembly within three months o* carrvin
out of the audit under subsection (7).

[

fre o

56.(1) An eligible employee of a sponsor who.
immediately before the commencement date was a member
of the Local Authorities Provident Fund or the Local
Authorities  Pensions Trust  Fund shall, upon the
commencement of this Act, be deemed to be a member of
the Scheme.

(2) The Local Authorities Provident Fund, the Local
Authorities Pension Trust, the Local Authorities Pension
Trust (Defined Benefits) Scheme and the Local Authorities
Pension Trust (Umbrella) Retirement Fund shall, on the
commencement date remain closed Funds to new entrants

2019
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and shall ensure the Preservation of all accrued rights of
members.

commencement date.

(4) The provisions of section 55 shall apply to any
pension and benefits which shall not have been paid out of

commencement date.

(5) The staff of the existing schemes engaged in the
administration of the existing schemes shall, upon the
commencement of this Act, and subject to any suitability
test  conducted by the Board of Trustees, provide
administration services to the Scheme and the existing
schemes.

(6) The Retirement Benefits Authority shal]. within
five years from the commencement of this Act, ensure the
implementation of this section.

57.(1) Subject to section 54 any eligible employee
who joined the service of a SPONsor on permanent and
pensionable terms after the first genera) elections under the
Constitution shall be deemed to be a member of the Scheme
with effect from the date of employment.

of this Act.

58. The provisions of sections 52 and 55 shall come
Into effect at the end of five years from the commencement

date.

S9. The County Governments Act 1s amended by
deleting section 132

No. 21
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REPUBLIC OF KENYA LN

Telegraphic Address The Senate
‘Bunge’, Nairobi Clerk’'s Chambers
Telephone 2848000 Parliament Buildings

Fax: 2243694
E-mail: csenate@parliament.go.ke

P. O. Box 41842 00100
NAIROBI, Kenya

PARLIAMENT
OFFICE OF THE CLERK OF THE SENATE

SEN/SCLSW/ 2021/5 3" March, 2021

Mr. Hosea Kili, OoGW,

Group Managing Director/CEQ,
CPF Financial Services,

P. O. Box 28938 - 00200,
NAIROBI.

Mr. David Koross,

Chief Executive Officer/ Board Secretary,
Local Authorities Provident Fund Board,
P. O. Box 79592 — 00200,

NAIROBI.

Dear Sirs,

RE: STATUS OF IMPLEMENTATION OF THE COUNTY GOVERNMENTS
RETIREMENT SCHEME ACT, 2019

The Senate Standing Committee on Labour and Social Welfare is established under
standing order 218 of the Senate Standing Orders. The Committee is mandated to
consider all matters related to -

manpower and human resources planning, pension, gender, culture and social
welfare, youth, National Youth Service, children s welfare; national heritage, betting,

lotteries and sports, public entertainment, public amenities and recreation.

The County Governments Retirement Scheme Act, 2019 was passed by Parliament in
June, 2019 and assented to by His Excellency, the President, in July, 2019. The Act
sought to establish the County Government’s Retirement Scheme as a mandatory scheme

At its meeting held on Saturday, 13 February, 2021, the Committee considered various
Statements referred to the Committee on matters pension and resoived to invite
stakeholders to submit a report on the above matter.

Consequently, the Committee -



. Requests your office to provide a comprehensive report On the status of
imp\ementation of the County Governments Retirement gcheme Ach 2019, by
email, on the address gsgnai,@iﬂif)ﬂlﬁ\\11!"9“‘-ié‘—“‘\@-r and copied to
Senatecommitiee .,\QD.QLL\I,(LCDL‘_"BM go.ke on the 1ssues raised above on of before
Tuesday, 9" March, 20213

. Invites you to appear before the Committee on Wednesday, 10t March, 2021 at
9.00 am for a meeting. The meeting will be held on the Zoom online meeting
platform and a secure link will be ghared with your office ahead of the meeting.
You may be accompanied 10 the meeting by any person you deem necessary 10

assist you in respond'mg to the information sought by the Committee.

Ms. Mwanate Shaban, Clerk Assistant (Cell Number- 0726953257; Email:
mW‘Anateshahan(uingmail_com), is the Clerk to the Committee and 18 responsib\e for all

arrangements relating 10 this matier.

Yours faithfully,

o
J. M NY ENYE, CBS,
CLERK THE SENATE.

Copy To:  Sen.(Dr.) Abdullahi Ali, CBS MP,

Parliament Buildings,
NAIROBL

Sen. pPetronilla Were, MP,
Parliament Buildings,
NAIROBL.

AN —



THE NATIONAL TREASURY AND PLANNING

THE NATIONAL TREASURY
Finance — Nairobi
Telegraphic Address: 22921 P O BOX 20191- 00200
Telephone: 2252299 NAIROBI
FAX NO. 310833
When Replying Please Quote
Ref: EPN/171/07 VOL.'F’/(24) Date: 11t May, 2021

Mr. David Koross

Chief Executive Officer

The Local Authorities Provident Fund
JKUAT/ICEA Building, 9t Floor
NAIROBI

Dear}ﬁ ,/\7( "

IMPLEMENTATION OF COUNTY GOVERNMENT RETIREMENT SCHEME
ACT, NO.21 OF 2019

The County Government Retirement Scheme Act, No.21 of 2019 (the CGRS Act)
was assented to by H.E the President on 18t September, 2019 and was to come
into effect on 7th October, 2019. The Act provides for the management and
administration of the County Governments’ Retirement Scheme.

The implementation was however stalled through Court action in the following
three causes, which were later consolidated into Petition No.230 of 2019:

(a) Petition No.213 of 2019 - Okiya Omtatah Okoiti v. County Government
Retirement Scheme & 152 others; filed on 8" November, 2019

(b)  Petition N0.222 of 2019 - Kenya County Government Workers Union &
7 others v. The Board of Trustees of Local Authorities Provident Fund &
54 others; filed on 15" November, 2019

(c) Petition No.230 of 2019 - The Local Authorities Pensions Trust Board of
Trustees & Another v. The Attorney General & 3 others filed on 5%
December, 2019.



| am pleased to note that following consultations amongst stakeholders that were
spearheaded by the National Treasury, relevant parties in the aforementioned
court proceedings have resolved to settle the contentious issues amicably out of
Court.

In view of the foregoing, it is deemed expedient to constitute a working team to
smoothen the implementation of the CGRS, Act.

| will appreciate if you could favour us with the nominee to represent your
organization. Details to the nominee may be sent to the office of the Director
General, Public Investment and Portfolio Management, The National Treasury
so as to reach hlm before Frlday 28t May, 2021.

Yours
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L P
‘Bunge’, Nairobi
Telephone 2848000

The Senate
Clerk’s Chambers
Parliament Buildings

k- Fax: 2243694 P. O. Box 41842 -00100
E-mail: csenate@parliament.go.ke NAIROBI, Kenya
PARLIAMENT
OFFICE OF THE CLERK OF THE SENATE
® REF: SEN/SCLSW/ 2022/24 10" February, 2022

Hon. (Amb.) Ukur KJat ni, EGH,
Cabinet Secretar
The Nationalreasury and Planning,

P, (1)%0(30007, e

@
Hon. Justice (Rtd.) Paul Kariuki Kihara, EGH, Ly \ : ‘[6[‘3/2))22
The Attorney Generat; @NL ey
12-00100 EIVEYH
L4
L]
Mr. Hosea Kili, OGW
Group Managing Pifector/ CEO,
CPF Finanetdl Services,
i 0x 28938 - 00200,
AIROBI.
L]

Mr. 2ravid Koross,
Chief Executive Officer/ Board Secretary,
LLocal Authorities Provident Fund Board,
P. O. Box 79592 — 00200,

= NAIROBI.

Dear 9“7

RE: RESOLUTION OF THE SENATE STANDING COMMITTEE ON LABOUR
AND SOCIAL WELFARE ON THE COUNTY GOVERNMENTS RETIREMENT
L SCHEME ACT, 2019 (CGRS ACT)




We refer to the Senate Standing Committee on Labour and Social Welfare’s Stakeholders
Meeting on the Status of Implementation of the County Governments Retirement Scheme
Act, 2019 (CGRS Act), held on Wednesday, 9" February, 2022 at which you were present.

During the meeting, it was noted that some stakeholders had filed the following court cases
challenging the constitutionality and legality of the CGRS Act—

1. ELRC Constitutional Petition No. 213 of 2019: Okiya Omtatah Okoiti versus The County
Government Retirement Scheme & 152 Others;

2. ELRC Petition No. 222 of 2019: Kenya County Government Workers Union versus The
Trustees of Lapfund & 60 Others; and

3. ELRC (Nairobi Constitutional Petition) No. 230 0f 2019: Laptrust versus AG & 3 Others.

The Committee further concurred with the following unanimous position taken by the
stakeholders during the said Committee meeting—

a) That the Parties are open, ready, willing and able to pursue an out-of-court
settlement of the above court cases.

b) That the cases should be subjected to a court-annexed mediation, preferably before
a mediator who has sufficient technical knowledge and expertise on matters relating
to pensions and who has not taken a partisan position on the matters in dispute or
played a role in the enactment of the CGRS Act.

The Committee therefore resolved -

a) That the Parties should resolve their disputes amicably through a court-annexed
mediation.

b) That the Committee shall adopt the mediated settlement agreement and present the
same to Parliament, together with such amendments to the Act as may be necessary
to give effect to the mediated settlement agreement.

The purpose of this letter is to request your office to initiate the court-annexed mediation
process as agreed by the stakeholders within two weeks from today, 10 February, 2022
and provide a comprehensive report to the Committee, by email, on the address
csenate@parliament.go.ke, and copied to senatelabourcommittee@gmail.com by
Friday, 15" April, 2022.




Ms. Mwanate Shaban, Clerk Assistant (Cell Number- 0726953257; Email:
mwanateshaban@gmail.com), is the Clerk to the Committee and is responsible for all

arrangements relating to this matter.

_gR

J.M. NYEGENYE, CBS,
CLERK OF THE SENATE.
Mr. Nzomo Mutuku, MBS,
Chief Executive Officer,
Retirement Benefits Authority,

P. O. Box 57733 — 00200,
NAIROBI.

Ms. Wanjiku Wakogi,

Secretary,

State Corporations Advisory Committee,
P. O. Box 42145 - 00100,

NAIROBI.
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Dear & \/, 05'9"
RE: MEMORANDUM OF THE SENATE ON THE COUN SSEMPBLIES’ PENSIONS CS

o
“IL!..,‘2029- - - o S %ﬂ'

Wwe reler ‘o the above matter and your letter dated 24t June, 2024. 9

q§‘*
CPF Finuncial Services Limited is a leading administrator of retirement benefits \ﬁcﬂ
schemes in Kenyca. It is the current administrator of Laptrust DB Scheme, County 0
Pansion Fund, Public Service Superannuation Scheme, CPF Individual Pension

Scheme, County State Officers (Umbrella) Pension Fund, Waspa (Umbrellq)

Pension Fund among other retirement benefits schemes in both the public and

private sectors.

We, based on our experiences and expertise in the pension sector, wish to note
the following in respect of the captioned Bill:

1. Members of County Assemblies currently subscribe to the following schemes:

(a)County State Officers (Umbrella) Pension Fund, a pension scheme
established purposefully for members of the County Assemblies.

(b) CPF Individual Pension Fund, an individual pension plan established for
private individuals who would wish o secure their future by making
voluntary individual pension contributions. This Scheme caters for Memters
of County Assemblies and enables them to convert their pension to gratuity
in line with the iIncome Tax Act, Cap 470.

Directors: Maurice Nduranu - (Chairman) | Dr. Hosea Kili, OGW - (CEO) | Dr. Benedict Mkalama | Margaret Osure | Victor Odendo | Isabel Juma | Joseph Rono

NAIROBI | MOMBASA | KISUMU | ELDORET | NYERI | GARISSA | MERU | BUNGOMA | NAKURU www.cpf.or.ke
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(c) Lapfund, a provident fund established under the Local Authorities Provident
Fund Act, Cap 272. The Scheme provides benefits in terms of lumpsum
payments to members of the defunct local authorities.

2. CPF is the Administrator of the two of the Schemes mentioned in para. 1
above, namely County State Officers (Umbrella) Pension Fund and CPF
Individual Pension Scheme.

3. Members of County Assemblies are by law entitled to Gratuity at the rate of
31% of the employee’'s basic salary. Under CPF Individual Pension Scheme and
County State Officers (Umbrella) Pension Scheme, gratuity of a member is
remitted to the Scheme and converted to pension pursuant to section 5 (4)
(g) of the Income Tax Act, Cap 470 Laws of Kenya. Under the said Scheme,
Members can benefit from investment income, tax incentives, among other
benefits when they join the mentioned pension schemes.

4. County State Officers (Umbrella) Pension Fund is a pension scheme established
exclusively for Members of County Assemblies and is specially designed to
cater for the interests peculiar to Members of County Assemblies.

5. We note that based on comparable standards and equity, we adyvise that
Members of County Assembilies should enjoy benefits which are proportionate
and their pension scheme ought to have an equivalent or comparable design
and structure to that of the Parliamentary Pensions Act, Cap 196.

6. Itis advisable that a pension scheme for Members of County Assemblies should

provide, among other things, for benefits structures for a member who serves
1 term and those who go for more than two terms and how they shall access
their benefits. Further, we reconsideration of the following:

(a) The benefits structure befitting members of county assemblies;

(b) The contribution structure to fund the said benefits;

(c) Retirement age; and

(d)Issues of break in service, etc.

We attach herewith a Memorandum with specific recommendations and
justifications for consideration by the Senate.

Yours w

DR. HOSEA K. KILI, ocw
GROUP MANAGING DIRECTOR / CEO.




PROPOSED AMENDMENTS TO THE COUNTY ASSEMBLIES’ PENSIONS BILL, 2024 (SENATE BILLS NO. 14 OF 2024)

Clause Current status Comments

Long title An Act of Pariament to:| Amend to provide exclusively for Members of County
provide for a contributory | Assemblies.
pension scheme for members
G St,Off FCanny ossembh?s; Employees in County Assemblies are already
establish a county assemblies covered in the existing retirement benefits
pensions fund for payment or | grrangements, that is Laptrust, CPF and Lapfund.
granting of pensions or
retirement benefits to Members
of county assemblies; and other
related matters.

Appointing The appointing authority is | The Court in Okeiti « 11 others v County Governments Retirement

AUThOT“y Cabinet Sec(e’[ory responsib|e Scﬁemedlﬁlwotﬁen; COWUWTMTiMW[SMLiMiM

for the National Treasury who is
empowered to do the following
under the proposed law.

(a)Clause 6 (5) — Ensuring that
not more than 2/3 of
trustees are from the same
gender.

& 8 others (Interested Parties) (Petition 213, 222 & 230 of 2019 & 36
of 2022 (Consolidated)) [2022] KEELRC 13584 (KLR) vide a
judgement dated 20 December 2022 declared that it is
unconstitutional for the national government to play
a pervasive role in the running of pension schemes
for county government employees and officers. The

learned judge stated thus, in part -

209. To my understanding, pensions are employment benefits to be
managed by employers under private contracts. The national government

is therefore only under the obligation to make provision for pensions for
its employees within the context of private employment contracts.




(b)Clause 6 (6)- Appointing
trustees of the Scheme.

(c)Clause 10 - removal of
trustees.

(d)Clause 11 —receiving
resignations.

(e) Clause 12 - filing of casual
vacancy in the Board.

210. For these reasons I agree with the Petitioners that the decision of
the government to get involved in the management of pensions for county
government employees is a violation of not onky the Fourth Schedule to
the Constitution but also Article 6 of the Constitution which provides
that the government at the national and county levels are distinct and
interdependent and shall conduct their mutual relations on the basis of
consultation and cooperation.

211. By regulating pension for county government employees the
National Government enters into the realm of regulating terms and
conditions of service of employees of county govemmments. This is
incompatible with the provisions of Article 6 of the Constitution and the
overarching principle of devolution as espoused in the Constitution.

Establishment

Clause 4 (2) provides for
establishment of the Scheme as
a body corporate  with

perpetual succession and a
common seal.

We propose that the Board of Trustees be established
as a body corporate as opposed to the Scheme
itself. The Board shall then be registered under the
Trustees (Perpetual Succession) Act, Cap 164.

The rationale for this proposal is to protect and
maintain the independence of the board, ifs
fiduciary responsibilities and comply with the
requirements of the Retirement Benefits Act and the
common law of trusts.

Role of the
Scheme in
providing Social
Security

Clause 4(3) of the Bill provides
that the Scheme shall be a
defined contribution scheme
providing social security
benefits.

Social security in my view would be reckoned with
reference to Articles 43 of the Constitution. Article
43(1)(e) specially refers to the role of the government
to be the provider of appropriate social security to
persons who are unable to support themselves and
their dependents. The envisaged Scheme is a




funded Scheme, funded by its members (the
Members of County Assemblies) and the respective
county governments.

Administration of
the Scheme

Clause 18 — provides for
internal administration of the
Scheme through a CEO.

Clause 19 — provides for the
staff of the Scheme
(Secretariat).

Clause 23 - provides that the
Scheme shall be administered
by an administrator appointed
by the Board.

Clause 23 (2) — provides that
the administrator shall be an
employee of the Board.

We propose that clause 18, 19 and 23(2) be
amended to allow the Trustees appoint an
Administrator for the Scheme as required by law.

The Retirement Benefits Act defines an administrator as follows:
“administrator” means the person appointed under a wnitten instrument
by the trustees of a scheme to manage the administrative affairs of the
scheme;

25®. Requirements for registration of administrators

No applicant for registration as a scheme administrator shall be registered
unless such applicant—

(a) is a limited Lability company incorporated under the Companies Act
(Cap. 486), whose liability is imited by shares and whose main objective
is to render administrative services to schemes;

(b) has such minimum paid up share capital as may, from time to time, be
prescribed;

() is capable of meeting the obligations to members and sponsors specified
in the scheme rules;

(d) has the pmfes:wna[ and technical capacity and adequate operational
systems to perform it’s functions;

() has never been an administrator of any scheme fund which has been
either deregistered, wound up or placed under an interim administrator
due to any fault, either fully or partially, of the administrator;

(ee) has in its Board of Directors and top management such number of
persons as may be prescribed who are academically and professionally
qualified in matters relating to administration of schemes, insurance,

law, accounting, actuarial science, economics, banking, finance or
investment of scheme funds;




(eb) has at least thirty three percent of its paid up share capital owned by

Kenyan citizens unless the applicant is a bank or an insurance company;

() meets such additional requirements as may, from time to time, be
prescribed

Contribution
rates

Clause 24 provides for
contribution rates of members
of the Scheme and states as
follows.

A Member of County Assembly shall
contribute not less that seven nought five
percent (7.5%) of the Member’s pensionable
emoluments.

(2) A sponsor shall contribute not less

than fifteen percent (15%) of the pension
emoluments.

@ensionable emoluments is defined under
clause 2 to mean basic salary excluding
housing, transport and any other
allowances or fluctuating emoluments.

Similar provision in the CGRS Act, 2019, which
reduces contribution rates thus disadvantaging
Members has been declared unconstitutional, null and void by
Court in Okiti & 11 others v County Governments Retirement Scheme
ol 164 others; County ®ension Fund Financial Services Limited o 8
others (Interested Parties) (Petition 213, 222 & 230 of 2019 & 36 of
2022 (Consolidated)) [2022] KEELRC 13584 (KLR) for being
contrary to the requirements of fair labour practice
and a violation of Article 41 of the constitution.

The same is inconsistent with the Retirement Benefits
Act requirement that benefits to a member should
be reduced to the detriment of a member.

Also inconsistent with Section 138 (a) and (c) of the
County Government Act, 2012 which state as follows:
(a) the officer’s terms of service including remuneration,
allowances and pension or other benefits shall not be altered to
the officer’s disadvantage; and
17 I ——
(c) the officer’s terms and conditions of service may be altered to
office’s advantage.

We propose a contribution rate of 31% and 12%
Employer and Employee contributions respectively.




These contributions shall be converted into pension
in terms of section 5 (4) (g) of the Income Tax Act,
Cap 470 and applied to the following proposed sub-

funds:
(i) 20%: Pension Fund
() 6% Post— Retirement Medical Fund
(i) 5% Group Life Fund; and
()  5%: Secunity and Car Maintenance Fund;

Viewed against other state officers of comparable
positions, this proposal shall bring equity and
eliminate any perceived of discrimination.

NSSF Mandatory
Contributions

Clause 52 provides that the
sponsors and members may be
exempt fromm making Tier |l
contributions to NSSF.

In view of the judgment delivered by the Supreme
Court on February 21, 2024, iN Supreme Court Petition
(Application) No. E002 And E004 of 2023: Kenya Tea Growers
Association; Agricultural Employers Association & County Pensioners
Association:-
(a)The NSSF Act 2013 remains unconstitutional,
null, and void.
(b)No contributions may be made to, and /or
received by NSSF on account of the NSSF Act,
2013.

Transition

Clause 53(2) provides for
transfer of funds, assets and
other property from Lapfund
and Laptrust (Umbrella) to the
Scheme.

We propose that the clauses be deleted for the
following reasons:

Members of County Assemblies are not members of
the County Pension Fund (previously, Laptrust
(Umbrella) Pension Fund).
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1.0 INTRODUCTION

2.0.
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2.2,
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24.

The County Assemblies Forum (CAF) is the coordinating body of the 47 County
Assemblies in Kenya. The primary mandate of CAF is to promote networking and synergy
among the 47 County Assemblies, coordinate intergovernmental relationsand enhance
good practice in legislative development. Our Mission is to provide effective leadership
and coordination of the 47 County Assemblies and through policy and legislative action,
promote a conducive working environment for all itsmembers, and in that way deliver
quality services to the people.

As one of the pillars of the devolved government system, CAF is committed to engage in
processes thatlead to the provision of the social welfare of Members of County Assemblies

BACKGROUND

The County Assemblies Pensions Scheme Bill, 2024, seeks to address the long-standing
need for a structured and comprehensive pension scheme for members of county
assemblies across the forty-seven counties in the nation. Historically, members of county
assemblies have faced challenges in securing financial stability post-retirement due to the
absence of a unified pension scheme. This has not only impacted their welfare but also

posed challenges in maintaining the attractiveness of public service at the county level.

The current pension arrangements for county assembly members are fragmented and
inconsistent, often leading to disparities in benefits and lack of uniformity in the
management of pension funds. Recognizing the critical role that members of county
assemblies play in local governance, it has become imperative to establish a robust pension

system that ensures financial security for these public servants upon their retirement.

The Bill proposes the establishment of the County Assemblies Pensions Scheme, which will
be inclusive of all members of county assemblies and open to other public officers and
individuals approved by the Board of Trustees. This scheme aims to provide a range of
benefits including lump sum payments, periodic pension payments, and income draw-

downs, thereby offering a comprehensive solution to retirement funding.

The Bill also sets forth the administrative framework of the scheme, including the

appointment and roles of the Fund Manager, Custodian, and Administrator (Chief
s
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2.6.
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Executive Officer), and delineates the processes for membership, vesting of benefits, and
withdrawal provisions. It further includes financial provisions for the management of the
County Assemblies Pensions Scheme Fund, investment strategies for surplus funds, and

requirements for a reserve account to ensure sustainability.

General provisions within the Bill safeguard the rights and duties of the Board and its
employees, outline penalties for non-compliance, and provide for the recovery of
deductions from employers. Moreover, the Bill empowers the Board to make necessary
regulations in consultation with the Cabinet Secretary and exempts scheme members from

contributing to other statutory schemes.

Overall, the County Assemblies Pensions Scheme Bill, 2024, is a significant legislative
measure aimed at enhancing the welfare of county assembly members, promoting financial
security in retirement, and ensuring the sustainability and efficiency of the pension scheme

through structured governance and management.



4.0 SUMMARY MATRIX OF THE PROPOSED AMENDMENTS.

CLAUSE AMENDMENT JUSTIFICATION
1{ Clause 2-Interpretation Amend the Clause by adding the |CAF is the institution representing
following clause:- the 47 County Assemblies and all
“ The Forum means County Assemblies the  Members of  County
Forum” Assemblies.
2, Clause 2-Interpretation Amend the Clause by adding the Noting the amendment under
f’()l'}%?lggﬁcicl:?;asle;ecremry means Principal frlaunogy e’y Segnice e
Secretraty under the State Department of E T St e S
o I Department of Devolution.
3| Clause 2 Amend the Clause by adding the The Forum proposes the reitiremnt
“early retirement age” means such age as | following clause:- age to be the same as the Members
may be prescribed but which shall not be less | ““early retirement age” means such age as jof Parliament as provided in the
than fifty years;” may be prescribed but which shall not be less [Parliamentary Pensions Act.
than forty five years;”
4! Clause 2 Amend the Clause by deleting the definition of, The Forum wishes the committee
to take note of the caselaw of




“Cabinet Secretary” means the Cabinef
Secretary
responsible for the National Treasury;”

the Cabinet Secretary of National Treasury
and replace it the following definition:-
“The Forum Chairperson means the Chairman of

the County Assemblies Forum”

Okoiti & 11 cihers v County
Governments Retirement Scheme
& 164 others; County Pension
Fund Financial Services Limited
& 8 others (Interested Parties)
(Petition 213, 222 & 230 of 2019
& 36 of 2022 (Consolidated))
[2022] KEELRC 13584 (KLR)
where it was held that it is
unconstitutional for the national
government to play a pervasive
role in the running of pension
schemes for county government

empicyees and officers.




Clause 2

“pensionable emoluments” means basic
salary excluding housing, transport and
any other allowances or fluctuating

emoluments;”

Amend the Clause by deleting the definition
and replacing it with the follows:
““pensionable emoluments” includes salary,
responsibility allowance, constituency allowance,
nominated member’s allowance, ex officio
member’s allowance, house allowance,
accommodation allowance and sitting

allowance;.”

Given that MCAs' base salaries are
relatively low, incorporating these
allowances into  pensionable
emoluments will address salary
insufficiencies and provide them
with greater financial security and
stability, particularly after
retirement. This amendment
ensures that their total
compensation  is  accurately
reflected in  their  pension
calculations, acknowledging the
full extent of their earnings and the

true cost of their public service.




Clause 6(2) & (5)& (6)

Board of Trustees of the Scheme
“The Board shall consist of— (a) the
chairperson elected by the Trustees from
among the members under paragraphs (c)
and (d);

(b) a county executive committee member
responsible for matters relating to Finance
nominated by the County Council of
Governors;

(c) two people nominated by County
Assembly Service Boards;

(d) five persons nominated by the forum
representing all the county assemblies in
the country of whom at least two shall not
be of the same gender as follows —

(i) two representatives of members of
county assemblies contemplated in Article
177(a) of the Constitution;

(i1) a representative of members of county

Kindly define SOCCAT(K) in the
interpretation section.

Amend the Clause by deleting sub-
clause 6 (2) (b) and amend sub-clause|
6 (2) (d) to state as follows:-

“six persons nominated by the County
Assemblies ~ Forum  the  forum
representing all the county assemblies in
of whom at least two shall not be of the
same gender as follows —

(i) three representatives of members of
county assemblies contemplated in
Article 177(a) of the Constitution;

(ii) a representative of members of
county assemblies contemplated in
Article 177(b) of the Constitution; and

(iii) a representative of members of
county assemblies contemplated in

Article 177(c) of the Constitution;

”

a)

Defining “SOCCAT(K)
provides more the legislative
authority

Further, Senate should delete
the position of CEC Finance
since there is no justifiable role
to be played in governace of
County Assemblies Pension
Scheme.
Kindly

recognize County

Assemblies Forum as the

Forum  representing the
Members of County
Assemblies




assemblies contemplated in Article 177(b)
of the Constitution; and

(iii) a representative of members of county
assemblies contemplated in Article 177(c)
of the Constitution;

(e) two representatives of the staff of the
county assemblies nominated by the
SOCCAT (K); and

() the Chief Executive Officer who shall be
an ex officio member and the secretary to

the Board with no voting rights..........

Clause 6 (5)

(5) The Cabinet Secretary shall ensure that
not more than two thirds of the members of

the Board are of the same gender.

Amend the clause by deleting the “Cabinet
Secretary” as it appears in subclause 5 and
therefore replace with “Chairperson of County
Assemblies Forum"”

See decision in Okoiti & 11 others v
County Governments Retirement
Scheme & 164 others; County Pension
Fund Financial Services Limited & 8
others (Interested Parties) (Petition 213,
222 & 230 of 2019 & 36 of 2022
(Consolidated)) [2022] KEELRC 13584
(KLR)




Clause 6 (6) /Amend the clause by deleting the “Cabinet See point 4
(6) The Cabinet Secretary shall appoint the Secretary” as it appears in subclause 6 and

persons nominated under subsection (2) by itherefore replace with “ Principal Secretary”

notice in the gazette.”

Clause 10, Amend the clause by deleting the “Cabinef| See point 4

(1) A Trustee may be removed from office
by the Cabinet Secretary, in consultation
with the nominating body, for— (a)
inability to perform the functions of the
office arising out of physical or mental
incapacity; (b) gross misconduct or
misbehaviour;  (c)  incompetence or
negligence of duty; (d) bankruptcy; (e)
absence from two consecutive meetings of
the Board without a  reasonable
explanation; and (f) failure to meet the
requirements of leadership and integrity set
out in chapter six of the Constitution. (2)
Before a Trustee is removed from office

under subsection (1), the Trustee shall be

Assemblies Forum

Secretary” as it appears in clause 10 and
therefore replace with “ Chairperson of County




gtven an opportunity to be heard against
the intended removal. (3) Notwithstanding
subsection (1), the Authority may remove a
Trustee on grounds specified in the

Retirement Benefits Act, Cap. 197.

15.

11. A person ceases to be a Trustee if the
person— (a) resigns in writing to the
Cabinet Secretary; (b) is convicted of a
criminal offence and sentenced to a term of
imprisonment of six months or more; (c) is
declared  bankrupt or enters into
composition with his or her creditors; (d) is
unable to perform the functions of their
office by reason of mental or physical
infirmity; (e) ceases to be a member of a
county assembly; (f) is removed in

accordance with section 10; or (g) dies.

Amend the clause by deleting the “Cabinet
Secretary” as it appears in clause 11 and
therefore replace with “Chairperson of
County Assemblies Forum”

See point 4

10




Clause 12 Amend the clause by deleting the “Cabinet | See point 4
Secretary” as it appears in clause 12 and
therefore replace with “Chairperson of

Where a vacancy occurs in the membership County Assemblies Forum”

of the Board under section 10 or 11, the

Cabinet Secretary shall appoint a new

Trustee in accordance with the provisions

of this Act.

Clause 13(i) Amend the clause by deleting the “Cabinet | See point 4

Py e The Board shall— a

Advise the Cabinet Secretary on any
matter relating to the objects and functions

of the Board under this Act; and

Secretary” as it appears in clause 13(i) and
therefore replace with “Chairperson of
County Assemblies Forum

Clause 24 (1) and (2)
Contributions
“(1) A member shall, so long as the member

is a member of a county assembly,

Amend sub clause(1) and (2) to with the
following subheading:-

“Contributions for Member of County
Assemblies

The proposed amendment to sub-
clauses (1) and (2) is essential to
ensure that Members of County

Assemblies (MCAs) receive adequate

11




contribute not less than seven nought five
(7.5%) of

pensionable emoluments to the Scheme. (2)

percent that  member’s
Every sponsor shall contribute to the
Scheme not less than fifteen per cent of the
pensionable emoluments of a member of the
Scheme plus the amounts necessary to

cover the premiums for insured benefit.”

(1) Every Member of County Assemblies shall,
so long as he or she remains in the employment
of a sponsor, contribute not less than twelve per
cent (12%) of his or her pensionable
emoluments to the Scheme.”

(2) Every sponsor shall contribute to the
Scheme not less than thirty one per cent (31%)
of the pensionable emoluments of a member of
the Scheme plus the amounts necessary to cover
the premiums for insured benefits.”

Further add as clause 24 A (1) and (2) with
the following sub heading:-

“Contributions for Members of staff of the
County Assemblies

(1) Members of staff of the county assemblies
shall, so long as the member is a staff of a
county assembly, contribute not less than seven
nought five percent (7.5%) of that member’s
pensionable emoluments to the Scheme.

(2) Every sponsor shall contribute to the
Scheme not less than fifteen per cent of the
pensionable emoluments of a member of the

pension benefits given their limited
term of service, which is typically
The
rates—7.5%

only five years. current

contribution from
members and 15% from sponsors—
are insufficient to efficiently finance
the MCAs' pensions and fall short
when compared to the current
gratuity system. By increasing the
members' contribution rate to not less
than twelve percent (12%) and the
sponsors' contribution rate to not less
than thirty-one percent (31%), the
amendment seeks to provide MCAs
with a more substantial and
sustainable pension. This change will
help bridge the gap between the
limited service period and the need
for long-term financial

that MCAs

security,
ensuring are Dbetter
supported after their term in office.

The proposed rates will also ensure

12




Scheme plus the amounts necessary to cover the
premiums for insured benefit.”

that the pension scheme remains
competitive and more attractive than
the current gratuity system, thereby
encouraging better financial planning

and stability for MCAs post-service.

The proposed amendment to sub-
clauses (1) and (2) ensures a fair and
sustainable pension system for
county assembly staff, who are
permanent and pensionable
employees. The contribution rates of
7.5% from the staff and 15% from the
sponsors are sufficient given their
long-term employment, allowing
adequate accumulation of pension
funds. This balanced approach
ensures comprenensive coverage and
financial security upon retirement
while maintaining the sustainability

of the pension fund.

i




10.

Clause 52

Extent of exemption from
other statutory schemes.
“The sponsors and members of the Scheme
may be exempt from making Tier 11
the National

contributions to Social

Security Fund.”

Amend the Clause to provide the
following:-

be exempt from making contributions to the
Social Security Fund”

“The sponsors and members of the Scheme shall

In light of the Supreme Court decision
Petition
(Application) No. E002 and E004 of
2023,

in  Supreme Court

involving the Kenya Tea
Growers Association, Agricultural
Employers Association, and County
Pensioners Association, it has been
determined that the NSSF Act is
operatively unconstitutional, null,
and void. This ruling necessitates a
reevaluation of related policies and
actions, including the provisions for

Members

(MCAs).

of County Assemblies

ADDITIONAL AMENDMENTS TO BE INCLUDED IN THE BILL

Introduce a new clause to provide the
following:-

a) Medical Insurance

The clause should read:-
“ a retired Member of County Assembly and
spouse shall during his or her lifetime be
entitled to Full medical cover.”

The pension scheme should provide a
medical insurance cover similar to
that provided to other retired state

officers in National Government. -

14




Thank you.
Yours sincerely,

JirAl

HON. PHILEMON K. SABULEI,
CHAIRPERSON CAF

15
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COMMENTS BY NJUGUNA NDUNGU, EGH, THE CABINET
SECRETARY, NATIONAL TREASURY AND ECONOMIC PLANNING
IO THE SENATE STANDING COMMITTEE ON LABOUR AND
SOCIAL WELFARE ON COUNTY ASSEMBLIES PENSIONS BILL, 2024
(SENATE BILLS NO.14 OF 2024)

Honourable Chairperson and Honourable Senators,

Good morning,

Thank you for the Opportunity to appear before this Honorable Committee to
submit views of the National Treasury and Economic Planning on the above Bill.

I'wish to respond as follows;

1. PENSION ARRANGEMENT IN THE COUNTIES

Hon. Chairperson, Currently, employees of County Governments subscribe to one
of three schemes operating in the counties: the County Pension Fund, the
LAPTRUST, or the LAPFUND.

Hon. Chairperson, In the petiod leading to the Year 2019, following a consultative
process, the idea of a unified pension scheme for all county government workers
was mooted. This led to the County Governments Retirement Scheme (CGRS) Act,
Cap 189B of the Laws of Kenya, which was assented to by the President on 18th
September 2019, with commencement earmarked for 7th October 2019. The Act
established a Defined Contribution Scheme with contribution rates of 7.5% and
15% of basic salaty by the employee and employer, respectively, and aimed to
provide pension benefits for employees of the counties. However, its
implementation was derailed by multiple court cases, culminating in a judgment
delivered on 20th December 2022 by the Employment and Labour Relations Court
sitting in Nairobi. The court declared the CGRS unconstitutional due to lack of
public participation and conflicts with various Articles of the Constitution and
existing statutes.

Page 1 of 2



2. COMMENTS AND RECOMMENDATIONS

Hon. Chairperson;

1.

Intention of the Impugned CGRS

The County Governments Retirement Scheme (CGRS) Act, 2019, aimed to
provide a comprehensive pension framework for county employees. This
initial intention remains valid and crucial for ensuring financial security upon
retirement for county employees.

Inclusion of Employees of the County Executive

In addition to MCAs being covered under the proposed law, it 1is
recommended that the Bill be expanded to encompass all county workers,
whether in the Executive or Assembly arm of the County. This will ensure a
unified pension system that addresses the specific needs of all county
employees.

. Resource Allocation and Efficiency

A single, cohesive pension scheme will improve resource allocation, enhance
investment strategies, and promote financial sustainability. Consolidation of
pension schemes will lead to reduced administrative costs and greater
financial security for retirees.

Alignment with National Policy

The National Retirement Benefits Policy emphasizes the importance of a fair,
transparent, and efficient pensions sector. Aligning the county pensions
arrangement with the National Retirement Benefits Policy objectives will
ensure better governance and financial stability for all stakeholders. This 1s
best achieved under a unified approach, thus the proposal to expand the
coverage of the Bill to all County Government employees.

3. CONCLUSION

Hon. Chairperson, the National Treasury recommends that the County Assemblies
Pensions Bill, 2024, be reoriented to incorporate the original intention of covering
all county government workers under a unified pension arrangement, particularly to
include MCAs who ate not currently covered. This approach will avoid duplication,
improve resource allocation, and align with national policy objectives.

NJUGUNA NDUNG’U, EGH
CABINET SECRETARY
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THE COUNTY ASSEMBLIES PENSIONS SCHEME
BILL, 2024
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THE COUNTY ASSEMBLIES PENSION SCHEME BILL,

2024

AN ACT of Parliament to: provide for a contributory
pension scheme for members and staff of county
assemblies; establish a county assemblies Pensions
Fund for the payment or granting of pensions or
retirement benefits to Members of county assemblies
and members of staff of county assemblies; and
other related matters.

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the County Assemblies
Pension Scheme Act, 2024.

2. In this Act, —

“actuary” has the meaning assigned thereto in the
Retirement Benefits Act, Cap. 197;

“administrator” means the person appointed as such
under section 23;

“annuity” means a pension purchased under a contract
with a registered insurer;,

“approved issuer” means an approved issuer appointed
by the Trustee to provide the services of approved issuer in
accordance with the Retirement Benefits Act, Cap.197,

“Authority” means the Retirement Benefits Authority
established under the Retirement Benefits Act, Cap. 197;

“Board” means the Board of Trustees established
under section 6;

“Cabinet Secretary” means the Cabinet Secretary
responsible for the National Treasury;

“child” means any child of a deceased member
including a natural child, an adopted child or a step-child
who has not attained eighteen years of age or, if the child is
receiving full time education, not more than twenty-five
years of age and was at the time of the death of the
deceased wholly or mainly dependent on the deceased, and
includes an unborn child who, if already born, would have
been a child of the deceased;

Short title.

Interpretation.

No. 3 of 1997.
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“commencement date” means the date of coming into
force of this Act;

“contribution” means the amount payable by a
member or sponsor into the Scheme under this Act,

“county assembly” means a county assembly
established under Article 176 of the Constitution:

“county assembly service board" means a county
assembly service board established under section 12 of the
County Governments Act (Cap. 265);

“custodian” means a person appointed as such under
section 22 of the Act;

“dependant” in relation to a deceased member, means
a relative of the deceased who survives the deceased and
who, on the date of the deceased’s death, was—

(a) a spouse to the deceased:;
(b) a child of the deceased; or

(c) a parent of the deceased who was dependent on the
deceased for the provision of the ordinary
necessities of life;

“early retirement age” means such age as may be
prescribed but which shall not be less than fifty years;

“existing scheme” means the Local Authorities
Provident Fund, the Local Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme
and the Local Authorities Pension
Trust(Umbrella)Retirement Fund;

“Fund” means the County Assemblies Pensions
Scheme Fund established under section 37,

“fund manager” means a person appointed as such
under section 21,

“income drawdown” means the facility to continue to
keep retirement savings invested in the scheme and take an
income during a specified period rather than buy an
annuity;

“insured benefit” means the death in service lump sum
benefit and the disability lump sum benefit to be provided
in terms of section 24;
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“investment return” means a portion of the return of
the investment declared by the Board and appropriated to
the account of a member;

“member” means an eligible member or staff of a
county assembly who has become a member of the Scheme
and includes a person entitled to or receiving a benefit
under the Scheme;

“member account” means an account maintained by
the Scheme for an individual member;

“member of a county assembly” means a member of a
county assembly established under Article 176 of the
Constitution;

“normal retirement age” means the age as set by the
Public Service Commission or any other Act of Parliament
for retirement of public officers;

“pensionable emoluments” means basic  salary
excluding housing, transport and any other allowances or
fluctuating emoluments;

“Scheme” means the County Assemblies Pension
Scheme established under section 4;

“sponsor’’ means a county assembly service board that
makes contributions on behalf of a member;

“spouse” means a male or female person to whom a
member is married or was married under any other law,
whether monogamous or not immediately before their
death; and

“Trustee”” means a member of the Board.
3. (1) The object and purpose of the Actis to—
(a) provide for the establishment of the Scheme;

(b) provide for the payment of retirement benefits to
members of the Scheme when they become due;

(c) provide for the social security of members of the
Scheme by ensuring that the members save in
order to cater for their livelihood during their
retirement;

(d) establish a uniform set of rules, regulations and
standards for the administration and payment of
retirement benefits for members of the Scheme;

Objects and
purpose of the
Act.
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(e) establish transitional provisions for existing
schemes; and

(f) protect the benefits of the members of the Scheme.

PART II—ESTABLISHMENT OF THE COUNTY
ASSEMBLIES PENSIONS SCHEME

4. (1) There is established the County Assemblies
Pension Scheme.

(2) The Scheme is a body corporate with perpetual
succession and a common seal and shall, in its corporate
name, be capable of —

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding,
charging and disposing of movable and immovable
property;

(c) entering into contracts;

(d) borrowing and investing money; and

(e) doing or performing all such other things or acts as
may be necessary in furtherance of its purpose and
functions.

(3) The Scheme shall be a defined contribution
scheme providing social security benefits including —

(a) periodic payments through the purchase of
annuities;

(b) a lump sum as a commutation of pension or trivial
pension in accordance with the Retirement
Benefits Authority Regulations;

(¢) income drawdown;
(d) gratuity; and

(e) any other benefit approved by the Board under this
Act.

S. (1) Membership of the Scheme shall consist of all
members of county assemblies and members of staff of
county assemblies.

(2) All members of the third county assemblies and
staff shall, on the date of commencement of this Act, be
deemed to have joined the Scheme.

Establishment of
the County
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6 (1) The management of the Scheme shall vest in a
Board of Trustees of the Scheme.

(2) The Board shall consist of —

(a) the chairperson elected by the Trustees from
among the members under paragraphs (c) and (d);

(b) a county executive committee member responsible
for matters relating to Finance nominated by the
County Council of Governors;

(c) two people nominated by County Assembly
Service Boards;

(d) five persons nominated by the forum representing
all the county assemblies in the country of whom
at least two shall not be of the same gender as
follows —

(1)

(i1)

(111)

(e) two

two representatives of members of county
assemblies contemplated in Article 177(a) of
the Constitution;

a representative of members of county
assemblies contemplated in Article 177(b) of
the Constitution; and

a representative of members of county
assemblies contemplated in Article 177(c) of
the Constitution;

representatives of the staff of the county

assemblies nominated by the SOCCAT (K); and

(f) the Chief Executive Officer who shall be an ex
officio member and the secretary to the Board with
no voting rights.

(3) The vice-chairperson of the Board shall be elected
by the Trustees from among their number.

(4) The chairperson and vice- chairperson shall be of
the opposite gender.

(5) The Cabinet Secretary shall ensure that not more
than two thirds of the members of the Board are of the

same gender.

(6) The Cabinet Secretary shall appoint the persons
nominated under subsection (2) by notice in the gazeite.

Board of Trustees
of the Scheme.
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(7) The procedure for nomination and appointment of
Trustees under subsection (2) shall be as prescribed in the
regulations.

7. A person is qualified for appointment as a Trustee
if that person—
(a) is a citizen of Kenya;
(b) holds a degree from a university recognized in
Kenya;
(c) has at least five years experience in—
(i) finance;
(1) law;
(1ii) economics;
(iv) actuarial science; or

(v) any other profession or work experience
directly relevant to the functions of the
Board; and

(d) meets the requirements of leadership and integrity
set out in Chapter Six of the Constitution.

8. A person shall not be appointed as a Trustee if that
person—

(a) has been convicted of a criminal offence, and
sentenced to imprisonment for a term of six
months or more;

(b) is an adjudged bankrupt or enters into a
composition or arrangement with creditors; or

(c) is disqualified under the provisions of any other
written law from appointment as such.

9. (1) A Trustee shall hold office for a term of three
years and may be eligible for re-appointment for a further
and final term of three years.

(2) Where a Trustee opts to apply for re-appointment
under subsection (1), the re-appointment may be considered
based on the performance of the applicant.

(3) The Board shall put in place arrangements to
ensure that one-third of the Trustees are appointed in a
staggered manner.

Qualifications for
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10. (1) A Trustee may be removed from office by the
Cabinet Secretary, in consultation with the nominating
body, for—

(a) inability to perform the functions of the office
arising out of physical or mental incapacity;

(b) gross misconduct or misbehaviour;
(c) incompetence or negligence of duty;
(d) bankruptcy;

(e) absence from two consecutive meetings of the
Board without a reasonable explanation; and

(f) failure to meet the requirements of leadership and
integrity set out in chapter six of the Constitution.

(2) Before a Trustee is removed from office under
subsection (1), the Trustee shall be given an opportunity to
be heard against the intended removal.

(3) Notwithstanding subsection (1), the Authority may
remove a Trustee on grounds specified in the Retirement
Benefits Act, Cap. 197.

11. A person ceases to be a Trustee if the person—
(a) resigns in writing to the Cabinet Secretary;

(b) is convicted of a criminal offence and sentenced to
a term of imprisonment of six months or more;

(c) is declared bankrupt or enters into composition
with his or her creditors;

(d) is unable to perform the functions of their office
by reason of mental or physical infirmity;

(e) ceases to be a member of a county assembly;
(f) is removed in accordance with section 10; or

(g) dies.

12. Where a vacancy occurs in the membership of the
Board under section 10 or 11, the Cabinet Secretary shall
appoint a new Trustee in accordance with the provisions of
this Act.

13. The Board shall—

Removal from
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(a) formulate policies relating to the Scheme in
accordance with the provisions of the Retirement
Benefits Act, Cap.197;

(b) collect contributions and income payable to the
Fund under this Act;

(¢) pay out the various benefits to persons entitled to
the benefits as provided under the Act;

(d) protect the Fund’s assets and ensure long term
viability of the Scheme;

(¢) ensure efficient management of the Scheme;

(f) ensure prudent investment of the monies forming
part of the Fund,

(8) negotiate competitive annuity rates on behalf of
members;

(h) ensure that the Scheme observes high standards of
corporate and business ethics;

(i) advise the Cabinet Secretary on any matter relating
to the objects and functions of the Board under this
Act; and

() perform any other functions assigned to it under
this Act.

14. (1) In the exercise of its functions, the Board shall
be accountable to the sponsors and the members of the
Scheme.

(2) The Board shall have all powers necessary for the
proper performance of the functions of the Scheme under this
Act.

(3) Without prejudice to the generality of subsection
(2), the Board shall have power to—

(a) supervise the assets of the Scheme in such manner
as best promotes the purpose for which the Scheme
is established;

(b) appoint a custodian, fund manager and
administrator to carry out their functions as
specified in the Retirement Benefits Act, Cap. 197,

(c) determine the provisions to be made for
administrative expenses as provided for under

Powers of the
Board.
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section 38 and for reserves of the Fund as provided
for under section 39;

(d) ensure protection, where necessary, of the assets of
the Scheme;

(e) associate with any other institution so as to further
the purpose for which the Scheme is established,

(f) receive grants, gifts, donations or endowments and
make legitimate disbursements from them;

(g) enforce remittance of outstanding Contributions by
a sponsor;

(h) invest any monies of the Scheme not immediately
required for its purposes;

(i) delegate any of its powers; and

(j) undertake any activity necessary for the fulfilment
of any of the functions of the Scheme.

(4) The Board may, subject to such conditions as it
may consider necessary, by directions in writing, delegate
any of its powers to any one or more of the Trustees or to
the chief executive officer or employees of the Scheme.

15.(1) The Board may establish committees
consisting of the Trustees for the better carrying out of its
functions.

(2) The Board may co-opt persons to committees
established under subsection (1) for a particular reason and
such persons shall hold office for such period as the Board
may determine.

(3) The persons co-opted into a committee under
subsection (2) shall not be more than three.

(4) Subject to any specific or general direction of the
Board, a committee established under subsection (1) may
regulate its own procedure.

16. The Trustees shall be paid such remuneration as
the Authority may determine in accordance with the
Retirement Benefits Act.

17. (1) The business and affairs of the Board shall be
conducted in accordance with the Schedule.
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(2) Except as provided in the Schedule, the Board may
regulate its own procedures subject to compliance with the
Retirement Benefits Act and the regulations thereunder.

(3) The Board may invite any person to attend any of
its meetings and to participate in its deliberations, but such
person shall not have a vote in any of its decisions.

18. (1) There shall be a chief executive officer of the
Scheme who shall be appointed by the Board through a
competitive recruitment process on such terms and
conditions as may be specified in the instrument of
appointment,

(2) The chief executive officer shall be an ex-officio
member of the Board.

(3) A person is qualified for appointment as the chief
executive officer if that person—

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

() has at least ten years of experience of which five
years should be at senior management level in a

profession relevant to the functions of the Scheme
as may be defined in the Regulations; and

(d) meets the requirements of leadership and integrity

set out in Chapter Six of the Constitution.

(4) The Chief Executive Officer shall be the
accounting officer of the Scheme and secretary to the
Board and, subject to the direction of the Board, shall be
responsible for the —

(a) implementation of the decisions of the Board;

(b) day to day management of the affairs of the
Scheme;

(c) management and discipline of the employees of
the Scheme; and

(d) any other function that may be assigned by the
Board.

(5) The Chief Executive Officer shall hold office for a
term of three years and may be eligible for re-appointment
for a further final term of three years.

Chief executive
officer of the
Scheme,
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(6) The Chief Executive Officer may be removed
from office by the Board such grounds as may be set out in
the instrument of appointment.

(7) Before the Chief Executive Officer is removed
from office under subsection (5), the Chief Executive
Officer shall be given—

(a) sufficient notice of the allegations made against
him or her; and

(b) an opportunity to be heard either in person or by a
legal representative.

19. (1) The Board may engage such other employees
as it may consider necessary for the performance of its
functions under this Act.

(2) The terms and conditions of service of employees
of the Scheme shall be determined by the Board.

20. (1) The common seal of the Scheme shall be kept
in such custody as the Board may direct and shall not be
used except on the order of the Board.

(2) The common seal of the Scheme when affixed to a
document and authenticated shall be officially noticed, and
unless the contrary is proved, an order or authorization of
the Board under this section shall be presumed to have been
given.

PART III—ADMINISTRATION OF THE SCHEME

21. The Board shall appoint a fund manager of the
Scheme who shall, in addition to the duties prescribed
under the Retirement Benefits Act—

(a) implement the investment policy of the Scheme as
approved by the Board,;

(b) manage the Scheme funds and assets in
accordance with the provisions of the Retirement
Benefits Act;

(c) maintain books of accounts on all investment
transactions relating to the Scheme;

(d) submit reports on a quarterly basis on investment
strategy, market returns and other performance
indicators to the Board; and

Employees of the
Scheme.
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(e) perform any other function that may be assigned in
the instrument of appointment and other written
law.

22. (1) The Board shall appoint a custodian of the g“l:fdéa""“hc
Scheme who shall, in addition to the duties prescribed T
under the Retirement Benefits Act —

(a) receive the contributions remitted by the sponsors
and members under this Act on behalf of the
Board;

(b) not later than the next business day following
receipt of the contributions from a sponsor, notify
the fund manager and the administrator of such
receipt;

(c) receive and keep in safe custody the title
documents, securities and monies of the Scheme in
trust for the members and beneficiaries;

(d) collect dividends for the Scheme;

(e) report to the Board on any matter relating to the
assets being held by the custodian on its behalf at
such intervals as may from time to time be
determined by the Board:

(f) undertake statistical analysis on the investments
and returns on investments with respect to funds in
its custody and provide data and information to the
administrator and the Board:;

(g) submit to the Board a report on a quarterly basis,
of the reconciliations with respect to the funds held
by the Custodian;

(h) execute, on behalf of the Board, the relevant proxy
for the purpose of voting in relation to the
investments; and

(1) perform any other function that may be assigned in
the instrument of appointment or any other written
law.

(2) The custodian shall maintain all funds and assets
in its custody to the order of the Board and shall not utilise
any pension fund or assets in its custody to meet its own
financial obligation.
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23.(1) The Scheme shall be administered by an
administrator appointed by the Board.

(2) The administrator shall be an employee of the
Board.

(3) The functions of the administrator shall be to—
(a) open and maintain an account for each member;

(b) upon receiving details of the contributions
remitted under this Act, cause the amount of the
contributions to be credited in the account of the
member in respect of whom the sponsor has made
the payment;

(c) inform the Board if a member’s contribution
details differ from the expected;

(d) provide customer support services to members,
including access at least on a quarterly basis to
members’ account balances and statements;

(e) keep and maintain proper books of accounts of the
Scheme;

(f) cause to be paid retirement benefits to a member
who has retired;

(g) be responsible for all calculations relating to
retirement benefits; and

(h) carry out any other functions as may be directed
by the Board from time to time.

(4) The administrator shall ensure that all income
earned from the investment of the Fund is distributed to the
credit of the members’ retirement savings accounts save for
clearly defined and reasonable fees, charges, costs and
expenses of transactions as may be approved by the Board.

24. (1) A member shall, so long as the member 1s a
member of a county assembly, contribute not less than
seven nought five percent (7.5%) of that member’s
pensionable emoluments to the Scheme.

(2) Every sponsor shall contribute to the Scheme not
less than fifteen per cent of the pensionable emoluments of
a member of the Scheme plus the amounts necessary (o
cover the premiums for insured benefit.

Administrator.

Contributions.
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(3) Subject to such guidelines as the Board may issue,
in consultation with the members and sponsors of the
Scheme, a member of the Scheme may make additional
contributions to the Scheme.

(4) In addition to the contributions specified in
subsections (1) and (2), the sponsor shall take out and
maintain a life insurance policy that has disability benefits
in favour of every member of the Scheme, for a minimum
of three times of the member's annual pensionable
emoluments.

(5) Upon commencement of this Act, contributions
required to be made under subsections (1) and (3) shall be
deducted by a sponsor from the salary of the member in
each month on which the salary is paid and shall be paid
into the Scheme together with the sponsor’s contribution
before the tenth day of every calendar month or before any
other day which may be notified in writing and approved
by the Authority.

(6) Any contributions not paid to the Scheme by a
sponsor within ten days after the last day of the calendar
month to which the contributions relate shall attract interest
during the period they remain unpaid at a rate specified by
the Board from time to time provided that such rate shall
not be less than the rate specified in the Retirement
Benefits Act and Regulations.

(7) All unpaid contributions and interest thereon shall
constitute a civil debt of the respective sponsor and shall be
recoverable summarily by the Board as provided for by
law,

(8) The Board shall report to the Authority at such
intervals as specified by the Authority, all remittances of
contributions  outstanding and not received after the
deadlines specified herein.

25. All the benefits derived from contributions by a
member and a sponsor shall vest immediately in the
member.

26. (1) A member shall not withdraw membership or
retirement benefit from the Scheme while the member is a
member of a county assembly or a staff of a county
assembly.
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)

account

A member may withdraw benefits from their
before normal retirement age in the following

circumstances —

(a)
(b)
(c)
(d)
(e)
(3)
(a)

(b)

(c)

resignation;

dismissal;

removal from office;

ill health;

emigration.

Despite subsection H—

where a member ceases being a member or a staff
of a county assembly before one year of
membership, the member may opt for payment of
his own and the whole of the sponsor’s
contributions, together with allocated investment
income;

where a member ceases being a member or a staff
of a county assembly after one year of membership
but before attaining the specified early retirement
age, the member may opt for payment of —

(1) his or her own contribution and the sponsor’s
contribution as may be prescribed by the
Retirement Benefits Authority —and the
investment income that has accrued in respect
of those contributions; and

(ii) the balance shall be retained in the Scheme and
continue to accrue interest until the member
attains early retirement age, Or transferred to
another registered Scheme of the members
choice;

a member may opt for payment (o him or her of
the total amount of vested accrued benefits before
attaining the early retirement age—

(i) on grounds of ill health or subsequently during
deferment, if the  member becomes
incapacitated due to ill health, to the extent that
it would occasion his or her retirement, if he or
she was in employment; or
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(1) if the member has emigrated from Kenya to
another country without the intention of
returning to reside in Kenya and the Board has
approved the payment of the retirement
benefits and submitted, fourteen days prior to
payment of the benefits, the approval to the
Authority.

27. (1) Despite any other provisions in this Act, a
member who retires is entitled to make withdrawals —

(a) on attaining the normal retirement age, or where
their exact date of birth is not known, on the first
day of July in the year in which the Board deems
that they have reached normal retirement age;

(b) on the advice of a qualified medical practitioner
appointed by the Board certifying that the member
is no longer mentally or physically capable of
carrying out the functions of their office.

(2) The proof of age of a retiring member for the
purposes of subsection (1) is the date of birth in any of the
following documents—

(a) birth certificate;
(b) national identification card; or
(c) a valid passport.

28. (1) Notwithstanding the provisions of section -
any member who retires on attaining the early retirement
age is entitled to make withdrawals in accordance with
section 29.

(2) The proof of age of a retiring member for the
purposes of subsection (1) is the date of birth in any of the
following documents—

(a) birth certificate;
(b) national identification card; or
(c) avalid passport.

29. (1) Where a member retires as provided in this
Act, the member may request the Board in writing to pay to
him or her—

Retirement from
service.

Early retirement.

Payment of
retirement
benefits.



208 The County Assemblies Pensions Scheme Bill, 2024

(a) a lump sum from the balance in his or her
retirement savings account that shall not exceed
the equivalent of one-third of that balance:

Provided that a Member may withdraw any
additional voluntary contributions made into the
Scheme and accrued interest in full;

(b) monthly or quarterly income drawdown in
accordance with a formula prescribed by the Board
on the advice of an actuary;

(c) monthly or quarterly annuity for life purchased
from an approved issuer of their choice:

Provided that the annuity shall include a
provision for benefits payable to dependants upon
a member’s death.

(2) Despite the provisions of any other written law, a
benefit granted under this Act shall not be—

(a) assignable or transferable except in accordance
with the terms of a mortgage guarantee facility
approved by the Board; and

| (b) liable to be attached in settlement of any claim.

(3) The payment of a retirement benefits shall
commence from the end of the month immediately
following the month of the retirement of the member.

(4) Every payment of benefits from the Scheme may
be subject to deduction of the amount outstanding due by
the member under any mortgage guarantee facility
approved by the Board.

30. (1) Every member shall provide his or her
particulars and those of his or her dependants to the
administrator in the prescribed manner.

(2) A member may update the particulars provided
under subsection (1) at any time and, in any event, at least
three years before retirement.

31. (1) If a dispute relating to a nomination under this
Part arises, the Board has power to consider evidence
presented and determine the rightful dependant.

Particulars of
member and
dependants of the
member.
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(2) Nothing in this Part may be construed as limiting
or otherwise affecting the inherent power of the Board,
either on its own motion or on the application of a party, to
make such decisions as may be necessary.

32. If upon the death of a member, benefits are paid to
a person validly nominated under this Part, no other person
shall have any other claim to the benefits against the Fund.

33.(1) Upon the death of a member, the benefits
accrued to the member shall be paid to the person whose
particulars the Member had provided or at the Board’s
discretion as otherwise provided in the Retirement Benefits
Act and Regulations thereunder. '

(2) In the absence of a nomination, the Board shall
apply the benefits referred to in subsection (1) to such of
dependants of the deceased and in such amounts as the
Board shall determine.

(3) Where a dispute arises under this section, the
Board shall consider any evidence presented before it and
determine the rightful beneficiary.

34. (1) Where a member is missing and it is proved
that the member has not been heard of for such period as
prescribed by the law relating to presumption of death by
those who might be expected to have heard of the member
if that member was alive, there shall be a rebuttable
presumption that the member is dead as provided under the
law.

(2) Where a person is presumed dead under this
section, the provisions of section 33 apply.

35. (1) If a member who was receiving a retirement
benefit under an income drawdown dies, a benefit that is
equivalent to the unutilized balance of the account of the
member shall be paid to the nominated beneficiaries of the
member.

(2) The payment under subsection (1) shall be made to
the beneficiaries either as a lump sum or as an annuity
commencing from the day following the death of the
member.

36. The retirement benefits under this Act shall not be
paid by the Scheme to—
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(a) a member, while the member is still a member of a
county assembly except where a member works on
a contractual basis for the Sponsor after their
resignation or early retirement; or

(b) any person as a loan, advance or other similar
benefit or payment except as provided under this
Act.

PART IV —FINANCIAL PROVISIONS

37. There is established the County Assemblies
Pensions Scheme Fund which shall be administered by the
Board in accordance with this Act and other relevant
written laws.

38. (1) The Fund shall consist of —

(a) monies as may vest in or accrue to the Scheme in
the performance of its functions under this Act or
under any other written law;

(b) contributions from sponsors and members;

(c) grants, gifts, donations or other endowments given
to the Scheme;

(d) income from investments made by the Scheme that
are approved by the Board;

(e) fees and charges authorized by the Board,

(f) monies earned by the Scheme from any other
source; and

(g) monies from any other source provided or donated
or lent to the Scheme.

(2) There shall be paid out of the Fund —
(a) all benefits provided for under this Act;

(b) the expenses incurred in the management and
administration of the Scheme subject to the limits
provided under this section.

(3) For the avoidance of doubt, nothing in this Act is
intended to or may be construed as providing for or dealing
with—

(a) taxes;

County
Assemblies
Pensions Scheme
Fund.
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(b) the imposition of charges on a public fund or the
variation or repeal of any of those charges;

(c) the appropriation, receipt, custody, investment or
issue of public money;

(d) the raising or guaranteeing of any loan or its
repayment except as provided in any written law;
or

(e) matters incidental to any of those matters.

(4) The Board shall establish an account into which
may be paid —

(a) the monies transferred from the Fund for the trust
expenses incurred by the Board in the exercise of
its powers or the performance of its functions
under this Act;

(b) the annual administrative expenses deducted from
the value of the Fund at the rate approved from
time to time by the Board but subject to a
maximum of one and half percent of the Fund
value or any such rate as the Board in consultation
with the Authority may prescribe;

(c) monies that may vest in the Board in the course of
the exercise of the powers of the Board;

(d) income from the investment of the monies held in
the account established under this section; and

(e) all monies from any other source provided for or
donated or lent to the Board.

(5) Any unspent monies budgeted for annual
administrative expenses shall lapse back into the Fund at
the end of the financial year.

(6) The Board may invest any surplus monies held in
the account established under this Act in asset classes
approved under the Retirement Benefits Act.

39. (1) The Board may maintain a reserve account of Reserve account.
the Scheme into which the following shall be deposited —

(a) any special contribution paid into the Scheme by a
sponsor or the Government for the purpose of
improving the benefits of the members; and
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(b) any income of the Scheme that the Board
determines should be set aside to stabilize the
returns to members subject to a maximum of ten
per cent of such income with consideration to the
Income Tax Act or regulations made thereunder.

(2) Money shall not be drawn out of the reserve
account except as directed by the Board for the purposes
provided for under subsection (1).

(3) Any monies determined to be income of the
reserve account shall be treated as income forming part of
the general income of the Scheme.

40. (1) Before the commencement of each financial
year, the Board shall cause to be prepared estimates of the
revenue and expenditure of the Scheme for that year.

(2) The annual estimates shall make provision for all
the estimated expenditure of the Scheme for the financial
year concerned and, in particular, shall provide for the—

(a) payment of the salaries, allowances, and other
charges in respect of the employee of the Scheme;

(b) payment of benefits and other charges which are
payable out of the funds of the Scheme;

(c) funding of the registration, monitoring and
evaluation activities of the Scheme;

(d) maintenance of the buildings and grounds of the
Scheme;

(e) funding of training, research and development of
activities of the Scheme;

(f) reserve funds to meet future or contingent
liabilities in relation to retirement benefits,
insurance or replacement of buildings or
equipment; and

(g) such other matters as the Board may consider
necessary.

(3) The annual estimates shall be approved by the
Board before the commencement of the financial year to
which they relate.

Cap. 470
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The County Assemblies Pensions Scheme Bill, 2024

213

(4) Expenditure of the Scheme shall not be incurred
except in accordance with the annual estimates approved by
the Board.

41. (1) The Board shall cause to be kept proper books
and records of accounts of the income, expenditure, assets
and liabilities.

(2) Within a period of three months after the end of
each financial year, the Board shall submit to an auditor
who is recognized and approved by the Authority the
accounts of the Scheme in respect of that year together
with—

(a) balance sheet showing in detail the assets and
liabilities of the Scheme as at the end of the
financial year.

(b) a statement of the income and expenditure of the
Scheme during that year; and

(c) such other statements as may be required by the
Authority.

(3) The annual accounts of the Scheme shall be
prepared, audited and reported upon in accordance with the
Retirement Benefit Act and other relevant laws.

42. The financial year of the Scheme shall be the
period of twelve months ending on the thirtieth June in
each year.

43. The annual investment income earned by the
Scheme shall after deduction of all expenses and costs
properly paid out of the Scheme and any appropriation to a
reserve account approved by the Board be credited to
members’ accounts on a pro-rata basis.

44. (1) The scheme shall be reviewed by an actuary
appointed by the Board as provided for in the Retirement
Benefits Act.

(2) The actuary appointed under subsection (1)
shall—

(a) prepare a report on the state of the Scheme; and

(b) recommend any necessary action to be taken.

Accounts and
audit.
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(3) The actuary shall submit the report prepared under
subsection (2) to the Board within the stipulated time in the
instrument of appointment.

(4) The Board shall, within six months of the receipt
of such report, consider any recommendations made by the
Actuary and in so doing, may take any action
recommended by the actuary.

PART V—MISCELLANEQUS PROVISIONS

45. Where there is a conflict between the provisions of
this Act and the provisions of the Retirement Benefits Act,
the provisions of the Retirement Benefits Act shall prevail.

46. (1) The Board shall —

(a) ensure that the Scheme is at all times managed in
accordance with the provisions of this Act, the
Retirement Benefits Act and any other applicable
law; and

(b) take reasonable care to ensure that the
management of the Scheme or safe keeping of the
assets of the Scheme is carried out in the best
interests of the members of the Scheme.

(2) The administrator, fund manager, actuary and
custodian shall—

(a) report to the Board and the Authority, as soon as
reasonably practicable, any unusual occurrence
with respect to the Scheme which in their view
could adversely affect the rights of the owner of a
member’'s account under the Scheme; and

(b) report to the Board and the Authority, as soon as is
reasonably practicable, if a sponsor has not
remitted the required contribution and such
remittance remains due for more than ten days.

47.No action or omission by any member of the
Board, or employee of the Scheme shall, if the act was
done in good faith for the purpose of carrying out the
provisions of this Act or any other law, subject the person
to any liability, action, claim or demand.

48. (1) A person who—

(a) wilfully fails to remit contributions to the Scheme
as required;
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(b) knowingly gives false information to the Scheme;
or

(c) being a Trustee or employee of the Scheme,
wilfully misappropriates the assets of the Scheme,

commits an offence and is liable on
conviction to a fine not exceeding five million
shillings or to imprisonment for a term not
exceeding five years or to both.

(2) Where an offence under this section is committed
by a body corporate, every person who at the time of the
commission of the offence was—

(a) a director, general manager, secretary of the
company or other similar officer of the body
corporate; or

(b) purporting to act in any such capacity as provided
in paragraph (a),

commits that offence.

(3) A person who is convicted of an offence under
subsection (1) (c) shall, in addition to any fine that may be
imposed, refund to the scheme three times the value of any
loss that may be incurred by the scheme by reason of the
commission of the offence.

49. (1) Notwithstanding the provision of section 26,
where a sponsor, having made deduction from a member’s
emoluments for remittance to the Scheme, fails to remit the
contribution within fifteen days of the deduction, the
Scheme shall, after giving such sponsor not less than seven
days’ notice, institute proceedings for the recovery of the
deduction.

(2) A notice under subsection (1) shall be in writing
and copied to the Authority, and shall —

(a) require the sponsor to pay the sum deducted to the
Scheme within seven days of the notice; and

(b) inform the sponsor that if he fails to pay such sum
before the expiration of the notice, proceedings for
summary recovery of the sum shall be filed in
court without further reference to him.

Proceedings for
recovery of
deductions from
Sponsors.
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(3) Any sum which is the subject of proceedings of
summary recovery under this section shall attract a
compound interest at the rate of three per cent per month.

(4) Without prejudice to any proceedings instituted
under the provisions of this section, a person who refuses
or fails to comply with a notice given to him or her under
subsection (1) commits an offence and shall be liable on
conviction to a fine not exceeding five million shillings, or
in the case of a natural person, to imprisonment for a term
not exceeding two years, or to both.

(5) Where an offence under subsection (4) 1s a
continuing offence, the person convicted shall, in addition
to the penalty prescribed in that subsection be liable to a
further fine of one thousand shillings for every day or part
thereof during which the offence continues.

50. A person who—

(a) contravenes any provision of this Act which 1s
expressly stated to be an offence but for which no
other penalty is prescribed; or

(b) fails to comply with any direction given by the
Authority,

commits an offence and is liable, on
conviction, to a fine not exceeding one hundred
thousand shillings, or to imprisonment for a term
not exceeding one year, or to both.

51. The Cabinet Secretary may, in consultation with
the Board, make regulations generally for the better
carrying into effect the provisions of this Act.

PART VI—SAVINGS AND TRANSITION

52. The sponsors and members of the Scheme may be
exempt from making Tier 11 contributions to the National
Social Security Fund.

53. (1) The members and staff of county assemblies
who are members of the Local Authorities Provident Fund
and the Laptrust (Umbrella) Retirement Fund shall be
transitioned into the Scheme within six months upon the
commencement of this Act.
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(2) The funds, assets and other property, movable and
immovable which immediately before the commencement
date were held by or on behalf of the Local Authorities
Provident Fund and the Laptrust (Umbrella) Retirement
Fund for the members and staff of county assemblies shall
vest in the Scheme.

(3) All the records of members and staff of county
assemblies held by the Local Authorities Provident Fund
and the Laptrust (Umbrella) Retirement Fund shall be
transferred to the Scheme administrator.

(4) All rights, liabilities and duties whether arising
under any written law or otherwise, which immediately
before the commencement date were accruing, imposed or
enforceable by or against the Local Authorities Provident
Fund and the Laptrust (Umbrella) Retirement Fund with
regard to members and staff of county assemblies shall vest
in, be imposed on, or be enforceable against the Scheme.

54. County governments shall, during the short and Gu"a‘;::::“'
medium term, guarantee the solvency of the Scheme for ¢ '
any payment that may be required under it.
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SCHEDULE (s.17)
THE CONDUCT OF BUSINESS AND AFFAIRS OF
THE BOARD

1. (1) The Board shall hold at least four meetings in
every financial year and not more than four months shall
elapse between the date of one meeting and the date of the
next meeting.

(2) Meetings shall be convened by the Secretary of the
Board in consultation with the Chairperson and shall be
held at such times and such places as the Chairperson shall
determine.

(3) The chairperson shall preside over all meetings
and in the absence of the chairperson, the vice-chairperson,
or in the absence of the vice-chairperson, a Trustee elected
by the Board at the meeting for that purpose, shall preside
over the meeting.

(4) The chairperson may at any time convene a special
meeting of the Board, and shall do so within seven days of
the receipt by the chairperson of a written request signed by
at least five other Trustees.

(5) Unless six Trustees otherwise agree, at least seven
days’ notice of a meeting shall be given to every trustee.

2. (1). The quorum of a meeting of the Board shall be
five Trustees present and voting and shall include at least
two Trustees appointed under section 6 (2) (b), (), (d) or
(e) and at least three Trustees appointed under section 6(2)

(®.

(2) For special meetings, the quorum shall be six
Trustees present and voting and shall include at least three
Trustees appointed under section 6 (2) (b) or (c) and at least
four Trustees appointed under section 6(2)(d):

3. A decision of the Board shall be by a majority of
the Trustees present and voting and, in the case of a tie of
votes, the person presiding at the meeting shall have a
second or casting vote.

4. Minutes of all meetings shall be kept and entered
in records kept for that purpose.

Meetings.

Quorum.

Voting.

Minutes.
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MEMORANDUM OF OBJECTS AND REASONS

The principal object of this Bill is to establish the County Assemblies
Pensions Scheme for all members of county assemblies; provide for the
establishment of the scheme’s Board of Trustees and provide for the
scheme’s management and administration. The Bill proposes to have the
scheme offer lump sum payments as provident, periodic payments as
pensions and income draw-downs. The proposed scheme will transition all
members of county assemblies into one universal scheme for all the forty
seven county governments besides being open to other public officers and
any other person approved by the Board.

Part I (clauses 1-5) contains preliminary matters.

This part contains the short title, interpretation of terms, the
application clause which includes all members of county assemblies as
well as any public institution, organization or state officer who may wish
to join and the scope of the Bill which is to extend the range of those who
may access the scheme’s services.

Part II (clauses 6-21) provides for the establishment of the scheme.
It establishes the County Retirement scheme fund and its Board of
Trustees. It provides the procedure for appointment of the Trustees and the
necessary qualifications. It also provides the Trustees’ functions and
powers and sets their tenure to three years renewable once based on
performance.

Part III (clauses 22-37) contains provisions on the administration of
the scheme and provides for the appointment of the fund Manager and the
Custodian. It also sets out their functions. The functions of the
Administrator, who is the Chief Executive Officer, are also set out.
Further, the part provides for membership of the scheme without a
sponsor, the vesting of benefits, and withdrawal from the retirement
savings account and retirement from the service among others. Finally, it
sets out the prohibited payments from the scheme.

Part IV (clauses 38-44) provides for the establishment and
management of the County Assemblies Pensions Scheme Fund. It contains
the financial provision. It also provides how surplus funds may be invested
as well and sets out a requirement for the Board to have a reserve account.

Part V (clauses 45-53) sets out the general provisions including the
duty of care of the Board, protection of the Trustees and employees of the
scheme from personal liability, offences, and proceedings for recovery of
deductions from employers and a general penalty clause. It also contains a
provision on the making of regulations and gives this power to the Board,
in consultation with the Cabinet Secretary. Finally, this part contains a
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provision exempting members of the scheme from contributing to other
statutory schemes and concludes with the savings and transitional

provisions.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill does not delegate any legislative powers nor does it limit
fundamental rights and freedoms.

Statement on how the Bill concerns county governments

The Bill concerns county governments in terms of Articles 110(1) (a)
of the Constitution in that it contains provisions that affect the functions
and powers of the county governments as set out in the Fourth Schedule to
the Constitution.

Statement that the Bill is not a money Bill within the meaning of
Article 114 of the Constitution

This Bill is not 2 money Bill within the meaning of Article 114 of the
Constitution.

Dated the 7th March, 2024.

AARON CHERUIYOT,
Senate Majority Leader.
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CHAPTER 189B

COUNTY GOVERNMENTS RETIREMENT SCHEME ACT
[Date of assent: 18th September, 2019.]
[Date of commencement: 7th October, 2019.]

An Act of Parliament to establish the County Governments Retirement
Scheme for employees in the service of county governments, to provide
for retirement benefits of those employees and for connected purposes

[Act No. 21 of 2019,

PART | — PRELIMINARY
1. Short title
This Act may be cited as the County Governments Retirement Scheme Act.
2. Interpretation
In this Act, unless the context otherwise requires—

"actuary” has the meaning assigned thereto in the Retirement Benefits Act (Cap.
197).

"administrator” means the person appointed as such under section 23;
"annuity" means a pension purchased under a contract with a registered insurer;

"approved issuer" means an approved issuer appointed by the Trustee to
provide the services of approved issuer in accordance with the Retirement Benefits
Act (Cap. 197);

"associated organization" means any person, firm, company or organization of
employees or association of employers created by, owned by or associated with
county governments, urban areas and cities or any other institution, established
under the County Governments Act (Cap. 265), the Urban Areas and Cities Act
(Cap. 275), or their staff or any other person or body providing services to county
governments or to their employees and includes those organizations whether
associated with county governments or not that choose to participate in the Scheme
by signing a deed of adherence;

"Authority" means the Retirement Benefits Authority established under the
Retirement Benefits Act (Cap. 197);

"Board" means the Board of Trustees established under section 6;

"Cabinet Secretary" means the Cabinet Secretary responsible for the National
Treasury;

“child" means any child of a deceased member including a natural child, an
adopted child or a step-child who has not attained eighteen years of age or, if the
child is receiving full time education, not more than twenty-five years of age and
was at the time of the death of the deceased wholly or mainly dependent on the
deceased, and includes an unborn child who, if already born, would have been a
child of the deceased;

"commencement date" means the date of coming into force of this Act:
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"contribution" means the amount payable by a member or sponsor into the
Scheme under this Act;

"county public service" means the collectivity of individuals performing a
function within a county government;

"custodian” means a person appointed as such under section 22 of the Act;

"deed of adherence" means the legal instrument to be executed by the employer
who joins the Scheme after the commencement date of the Scheme and which
shall bind that employer to the Scheme's rules;

"dependant" in relation to a deceased member, means a relative of the
deceased who survives the deceased and who, on the date of the deceased's
death, was—

(a) a spouse to the deceased;
(b) a child of the deceased,; or

(c) a parent of the deceased who was dependent on the deceased for
the provision of the ordinary necessities of life;

"early retirement age" means such age as may be prescribed but which shall
not be less than fifty years;

"eligible employee” means an employee of the county public service or an
employee of an associated organization or body, as may be approved by the Board
and which has signed a deed of adherence in accordance with this Act;

"employer” means a county government or any of its entities, a state organ or
associated organization, as may be approved by the Board and which has signed
a deed of adherence in accordance with this Act;

"existing scheme" means the Local Authorities Provident Fund, the Local
Authorities Pension Trust, the Local Authorities Pension Trust (Defined Benefits)
Scheme and the Local Authorities Pension Trust (Umbrella) Retirement Fund;

"Fund" means the County Governments Retirement Scheme Fund established
under section 37,

"fund manager" means a person appointed as such under section 21;

"income drawdown" means the facility to continue to keep retirement savings
invested in the scheme and take an income during a specified period rather than
buy an annuity;

"insured benefit" means the death in service lump sum benefit and the disability
lump sum benefit to be provided in terms of section 24,

"investment return" means a portion of the return of the investment declared by
the Board and appropriated to the account of a member;

"member" means an eligible employee who has become a member of the
Scheme and includes a person entitled to or receiving a benefit under the Scheme,

"member account” means an account maintained by the Scheme for an
individual member;

"membership" means the fact of having been admitted as a member of
the Scheme and a member's period of membership shall for the purposes of
determining the member's entitlement to access his benefits upon resignation or
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termination of service be deemed to include his period of membership of other
registered retirement benefits schemes in respect of which benefits have been
transferred into the Scheme:;

"normal retirement age" means the age as set by the Public Service
Commission or any other Act of Parliament for retirement of public officers;

“pensionable emoluments" means basic salary excluding housing, transport
and any other allowances or fluctuating emoluments:

“public officer" has the meaning assigned thereto in Article 260 of the
Constitution;

"Public Service" has the meaning assigned thereto in Article 260 of the
Constitution;

"Scheme" means the County Governments Retirement Scheme established
under section 4;

"sponsor” means an employer or any other body who makes contributions on
behalf of a member;

"spouse” means a male or female person to whom a member is married or was
married under any other law, whether monogamous or not immediately before their
death; and

"Trustee" means a member of the Board.

3. Objects and purpose of the Act.
(1) The object and purpose of the Act is to—
(a) provide for the establishment of the Scheme:

(b) provide for the payment of retirement benefits to members of the
Scheme when they become due;

(c) provide for the social security of members of the Scheme by ensuring
that the members save in order to cater for their livelihood during their
retirement;

(d) establish a uniform set of rules, regulations and standards for the
administration and payment of retirement benefits for members of the
Scheme,;

(e) establish transitional provisions for existing schemes; and
() protect the benefits of the members of the Scheme.
PART Il — ESTABLISHMENT OF THE COUNTY
GOVERNMENTS RETIREMENT SCHEME
4. Establishment of the County Governments Retirement Scheme
(1) There is established the County Governments Retirement Scheme.

(2) The Scheme is a body corporate with perpetual succession and a common
seal and shall, in its corporate name, be capable of—

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding, charging and
disposing of movable and immovable property;

(c) entering into contracts;
(d) borrowing and investing money; and
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(e) doing or performing all such other things or acts as may be necessary
in furtherance of its purpose and functions.

(3) The Scheme shall be a defined contribution scheme providing social
security benefits including—
(a) periodic payments through the purchase of annuities;

(b) a lump sum as a commutation of pension or trivial pension in
accordance with the RBA Regulations;

(¢) income drawdown;

(d) gratuity; and

(e) any other benefit approved by the Board under this Act.
5. Membership of the Scheme

A county public officer or any other person approved by the Board may become
a member of the Scheme under the auspices of a sponsor.
6. Board of Trustees of the Scheme

(1) The management of the Scheme shall vest in a Board of Trustees of the
Scheme.

(2) The Board shall consist of—
(a) the Chairperson elected by the Trustees from among the members
under paragraph (c), (d), (e) and (f);
(b) the Principal Secretary responsible for matters relating to finance or
a representative;

—
(¢
~

a person nominated by Council of County Governors;
a person nominated by County Public Service Boards;
a person nominated by County Assembly Service Boards;

five persons nominated by most representative trade unions
representing employees of county governments of whom at least two
shall not be of the same gender as follows—

(i) four persons from trade unions representing the employees
within the county executive; and

(i) a person from trade unions representing the employees within
the county assemblies' service; and

_ = =
0
~— —

(g) the Chief Executive Officer who shall be an ex officio member and the
secretary to the Board with no voting rights.

(3) The vice-Chairperson of the Board shall be elected by the Trustees from
among their number.

(4) The Chairperson and vice-Chairperson shall be of the opposite gender.

(5) The Cabinet Secretary shall ensure that not more than two thirds of the
members of the Board are of the same gender.

(6) The Cabinet Secretary shall appoint the persons nominated under
subsection (2) by notice in the gazette.

(7) -The procedure for nomination and appointment of Trustees under
subsection (2) shall be as prescribed in the regulations.

7. Qualifications for appointment of Trustees

A person is qualified for appointment as a Trustee if that person—

8
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(a) is a citizen of Kenya;
(b) holds a degree from a university recognized in Kenya;
(c) has at least five years experience in—

(i) finance;
(i) law;
(i) economics;

(iv)  actuarial science: or

(v)  any other profession or work experience directly relevant to the
functions of the Board: and

(d) meets the requirements of leadership and integrity set out in Chapter
Six of the Constitution.
8. Disqualification from appointment as a Trustee.

A person shall not be appointed as a Trustee if that person—

(@) has been convicted of a criminal offence, and sentenced to
imprisonment for a term of six months or more;

(b) is an adjudged bankrupt or enters into a composition or arrangement
with creditors; or

(c) is disqualified under the provisions of any other written law from
appointment as such.
9. Tenure of office

(1) A Trustee shall hold office for a term of three years and may be eligible for
re-appointment for a further and final term of three years.

(2) Where a Trustee opts to apply for re-appointment under subsection (1), the
re-appointment may be considered based on the performance of the applicant.

(3) The Board shall put in place arrangements to ensure that one-third of the
Trustees are appointed in a staggered manner.
10. Removal from office

(1) A Trustee may be removed from office by the Cabinet Secretary for—

(a) inability to perform the functions of the office arising out of physical
or mental incapacity;

(b) gross misconduct or misbehaviour;

(c) incompetence or negligence of duty;

(d) bankruptcy;

(e) absence from two consecutive meetings of the Board without a
reasonable explanation; and

() failure to meet the requirements of leadership and integrity set out in
chapter six of the Constitution.

(2) Before a Trustee is removed from office under subsection (1), the Trustee
shall be given an opportunity to be heard against the intended removal.

(3) Notwithstanding subsection (1), the Authority may remove a Trustee on
grounds specified in the Retirement Benefits Act, 1997.

11. Vacation of office
A person ceases to be a Trustee if the person—
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(a) resigns in writing to the Cabinet Secretary;

(b) is convicted of a criminal offence and sentenced to a term of
imprisonment of six months or more;

(c) is declared bankrupt or enters into composition with his or her
creditors;

(d) is unable to perform the functions of their office by reason of mental
or physical infirmity;
(e) is removed in accordance with section 10; or
(f)y dies.
12. Filling of vacancy
Where a vacancy occurs in the membership of the Board under section 10

or 11, the Cabinet Secretary shall appoint a new Trustee in accordance with the
provisions of this Act.

13. Functions of the Board

The Board shall—

(a) formulate policies relating to the Scheme in accordance with the
provisions of the Retirement Benefits Act (Cap. 197);

(b) collect contributions and income payable to the Fund under this Act;

(c) pay out the various benefits to persons entitled to the benefits as
provided under the Act;

(d) protect the Fund's assets and ensure long term viability of the
Scheme;

(e) ensure efficient management of the Scheme,
(f) ensure prudent investment of the monies forming part of the Fund;
(g) negotiate competitive annuity rates on behalf of members;

(h) ensure that the Scheme observes high standards of corporate and
business ethics;

(i) advise the Cabinet Secretary on any matter relating to the objects and
functions of the Board under this Act; and

(i) perform any other functions assigned to it under this Act.

14. Powers of the Board
(1) In the exercise of its functions, the Board shall be accountable to the
sponsors and the members of the Scheme.
(2) The Board shall have all powers necessary for the proper performance of
the functions of the Scheme under this Act.
(3) Without prejudice to the generality of subsection (2), the Board shall have
power to—
(a) supervise the assets of the Scheme in such manner as best promotes
the purpose for which the Scheme is established;
(b) appoint a custodian, fund manager and administrator to carry out their
functions as specified in the Retirement Benefits Act (Cap. 197),
(c) determine the provisions to be made for administrative expenses as
provided for under section 38 and for reserves of the Fund as provided
for under section 39;

10
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(d) ensure protection, where necessary, of the assets of the Scheme;

(e) associate with any other institution so as to further the purpose for
which the Scheme is established:

(f) receive grants, gifts, donations or endowments and make legitimate
disbursements from them:;

(g) enforce remittance of outstanding Contributions by a sponsor:

(h) invest any monies of the Scheme not immediately required for its
purposes;

() delegate any of its powers: and

() undertake any activity necessary for the fulfilment of any of the
functions of the Scheme.

(4) The Board may, subject to such conditions as it may consider necessary, by
directions in writing, delegate any of its powers to any one or more of the Trustees
or to the chief executive officer or employees of the Scheme.

15. Commiittees of the Board

(1) The Board may establish committees consisting of the Trustees for the
better carrying out of its functions.

(2) The Board may co-opt persons to committees established under subsection
(1) for a particular reason and such persons shall hold office for such period as the
Board may determine.

(3) The persons co-opted into a committee under subsection (2) shall not be
more than three.

(4) Subject to any specific or general direction of the Board, a committee
established under subsection (1) may regulate its own procedure.
16. Remuneration of Trustees

The Trustees shall be paid such remuneration as the Authority may determine
in accordance with the Retirement Benefits Act (Cap. 197).
17. Meetings of the Board

(1) The business and affairs of the Board shall be conducted in accordance
with the Schedule.

(2) Except as provided in the Schedule, the Board may regulate its own
procedures subject to compliance with the Retirement Benefits Act (Cap. 197) and
the regulations thereunder.

(3) The Board may invite any person to attend any of its meetings and to
participate in its deliberations, but such person shall not have a vote in any of its
decisions.

18. Chief executive officer of the Scheme

(1) There shall be a chief executive officer of the scheme who shall be
appointed by the Board through a competitive recruitment process on such terms
and conditions as may be specified in the instrument of appointment.

(2) The chief executive officer shall be an ex-officio member of the Board.

(3) A person is qualified for appointment as the chief executive officer if that
person—

(a) is acitizen of Kenya;
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(b) holds a degree from a university recognized in Kenya;

(c) has at least ten years of experience of which five years should be at
senior management level in a profession relevant to the functions of
the Scheme as may be defined in the Regulations; and

(d) meets the requirements of leadership and integrity set out in Chapter
Six of the Constitution.

(4) The Chief Executive Officer shall be the accounting officer of the Scheme
and secretary to the Board and, subject to the direction of the Board, shall be
responsible for the—

(a) implementation of the decisions of the Board,

(b) day to day management of the affairs of the Scheme;

(c) management and discipline of the employees of the Scheme; and
(d) any other function that may be assigned by the Board.

(5) The Chief Executive Officer shall hold office for a term of three years and
may be eligible for re-appointment for a further final term of three years.

(6) The Chief Executive Officer may be removed from office by the Board such
grounds as may be set outin the instrument of appointment.

(7) Before the Chief Executive Officer is removed from office under subsection
(5), the Chief Executive Officer shall be given—

(a) sufficient notice of the allegations made against him or her; and
(b) an opportunity to be heard either in person or by a legal
representative.
19. Employees of the Scheme

(1) The Board may engage such other employees as it may consider necessary
for the performance of its functions under this Act.

(2) The terms and conditions of service of employees of the Scheme shall be
determined by the Board.
20. Common seal of the Scheme

(1) The common seal of the Scheme shall be kept in such custody as the Board
may direct and shall not be used except on the order of the Board.

(2) The common seal of the Scheme when affixed to a document and
authenticated shall be officially noticed, and unless the contrary is proved, an order
or authorization of the Board under this section shall be presumed to have been
given.

PART IIl — ADMINISTRATION OF THE SCHEME
21. Fund manager
The Board shall appoint a fund manager of the Scheme who shall, in addition

to the duties prescribed under the Retirement Benefits Act—
(@) implement the investment policy of the Scheme as approved by the
Board;
(b) manage the Scheme funds and assets in accordance with the
provisions of the Retirement Benefits Act (Cap. 197),
(c) maintain books of accounts on all investment transactions relating to
the Scheme,
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(d) submit reports on a quarterly basis on investment strategy, market
returns and other performance indicators to the Board; and

(e) perform any other function that may be assigned in the instrument of
appointment and other written law.
22. Custodian of the Scheme

(1) The Board shall appoint a custodian of the Scheme who shall, in addition
to the duties prescribed under the Retirement Benefits Act (Cap. 197)—

(a) receive the contributions remitted by the sponsors and members
under this Act on behalf of the Board:

(b) not later than the next business day following receipt of the
contributions from a sponsor, notify the fund manager and the
administrator of such receipt;

(c) receive and keep in safe custody the title documents, securities and
monies of the Scheme in trust for the members and beneficiaries;

(d) collect dividends for the Scheme:

(e) report to the Board on any matter relating to the assets being held by
the custodian on its behalf at such intervals as may from time to time
be determined by the Board:;

(f)  undertake statistical analysis on the investments and returns on
investments with respect to funds in its custody and provide data and
information to the administrator and the Board;

(g) submitto the Board areportona quarterly basis, of the reconciliations
with respect to the funds held by the Custodian:

(h) execute, on behalf of the Board, the relevant proxy for the purpose of
voting in relation to the investments; and

(i)  perform any other function that may be assigned in the instrument of
appointment or any other written law.

(2) The custodian shall maintain all funds and assets in its custody to the order
of the Board and shall not utilise any pension fund or assets in its custody to meet
its own financial obligation.

23. Administrator

(1) The Scheme shall be administered by an administrator appointed by the
Board.

(2) The administrator shall be an employee of the Board.
(3) The functions of the administrator shall be to—
(@) open and maintain an account for each member;

(b) upon receiving details of the contributions remitted under this Act,
cause the amount of the contributions to be credited in the account of
the member in respect of whom the sponsor has made the payment:;

(c) inform the Board if a member's contribution details differ from the
expected;

(d) provide customer support services to members, including access
at least on a quarterly basis to members' account balances and
statements;

(e) keep and maintain proper books of accounts of the Scheme;
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(f) cause to be paid retirement benefits to a member who has retired;
(g) be responsible for all calculations relating to retirement benefits; and

(h) carry out any other functions as may be directed by the Board from
time to time.

(4) The administrator shall ensure that all income earned from the investment
of the Fund is distributed to the credit of the members' retirement savings accounts
save for clearly defined and reasonable fees, charges, costs and expenses of
transactions as may be approved by the Board.

24. Contributions

(1) A member shall, so long as the member remains in the employment of
a sponsor, contribute not less than twelve percent of that member's pensionable
emoluments to the Scheme.

(2) Every sponsor shall contribute to the Scheme not less than fifteen per cent
of the pensionable emoluments of every employee who is a member of the Scheme
plus the amounts necessary to cover the premiums for insured benefit.

(3) Subject to such guidelines as the Board may issue, in consultation with
the members and sponsors of the Scheme, a member of the Scheme may make
additional contributions to the Scheme.

(4) In addition to the contributions specified in subsections (1) and (2), the
sponsor shall take out and maintain a life insurance policy that has disability
benefits in favour of every member of the Scheme, for a minimum of three times
of the member's annual pensionable emoluments.

(5) Upon commencement of this Act, contributions required to be made under
subsections (1) and (3) shall be deducted by a sponsor from the salary of the
contributor in each month on which the salary is paid and shall be paid into the
Scheme together with the sponsor's contribution before the 10th day of every
calendar month or before any other day which may be notified in writing and
approved by the Authority.

(6) Any contributions not paid to the Scheme by a sponsor within ten days after
the last day of the calendar month to which the contributions relate shall attract
interest during the period they remain unpaid at a rate specified by the Board from
time to time provided that such rate shall not be less than the rate specified in the
Retirement Benefits Act and Regulations.

(7) All unpaid contributions and interest thereon shall constitute a civil debt
of the respective sponsor and shall be recoverable summarily by the Board as
provided for by law.

(8) The Board shall report to the Authority at such intervals as specified by the
Authority, all remittances of contributions outstanding and not received after the
deadlines specified herein.

25. Vesting of benefits

All the benefits derived from contributions by a member and a sponsor shall
vest immediately in the member.

26. Withdrawal of membership or benefits

(1) A member shall not withdraw membership or retirement benefit from the
Scheme while the member is in the employment of a Sponsor.
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(2) A member may withdraw benefits from their account before normal
retirement age in the following circumstances—

(a) resignation;
(b) dismissal;
(c) ill health;
(d) emigration.
(3) Despite subsection (1)—
(a) where a member leaves employment before one year of membership,

the member may opt for payment of his own and the whole of the
sponsor's contributions, together with allocated investment income;

(b) where a member leaves employment after one year of membership
but before attaining the specified early retirement age, the member
may opt for payment of—

(i)  his or her own contribution and the sponsor's contribution as
may be prescribed by the Retirement Benefits Authority and
the investment income that has accrued in respect of those
contributions; and

(i) the balance shall be retained in the Scheme and continue to
accrue interest until the member attains early retirement age,
or transferred to another registered Scheme of the members
choice;

(c) a member may opt for payment to him or her of the total amount of
vested accrued benefits before attaining the early retirement age—

(i)  ongrounds of ill health or subsequently during deferment, if the
member becomes incapacitated due to ill health, to the extent
that it would occasion his or her retirement, if he or she was in
employment; or

(i) if the member has emigrated from Kenya to another country
without the intention of returning to reside in Kenya and the
Board has approved the payment of the retirement benefits and
submitted, fourteen days prior to payment of the benefits, the
approval to the Authority.

27. Retirement from service

(1) Despite any other provisions in this Act, a member who retires is entitled
to make withdrawals—

(@) on attaining the normal retirement age, or where their exact date of
birth is not known, on the 1st July in the year in which the Board deems
that they have reached normal retirement age;

(b) on the advice of a qualified medical practitioner appointed by the
Board certifying that the member is no longer mentally or physically
capable of carrying out the functions of their office.

(2) The proof of age of a retiring member for the purposes of subsection (1) is
the date of birth in any of the following documents—

(a) birth certificate;
(b) national identification card; or
(c) avalid passport.
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28. Early retirement

(1) Notwithstanding the provisions of section 27, any member whao retires on
attaining the early retirement age is entitled to make withdrawals in accordance
with section 29.

(2) The proof of age of a retiring member for the purposes of subsection (1) is
the date of birth in any of the following documents—

(a) birth certificate;
(b) national identification card; or
(c) a valid passport.

29. Payment of retirement benefits.

(1) Where a member retires as provided in this Act, the member may request
the Board in writing to pay to him or her—

(a) alump sum from the balance in his or her retirement savings account
that shall not exceed the equivalent of one-third of that balance:
Provided that a Member may withdraw any additional voluntary
contributions made into the Scheme and accrued interest in full;

(b) monthly or quarterly income drawdown in accordance with a formula
prescribed by the Board on the advice of an actuary;

(c) monthly or quarterly annuity for life purchased from an approved
issuer of their choice:

Provided that the annuity shall include a provision for benefits payable to
dependants upon a member's death.

(2) Despite the provisions of any other written law, a benefit granted under this
Act shall not be—

(a) assignable or transferable except in accordance with the terms of a
mortgage guarantee facility approved by the Board; and

(b) liable to be attached in settlement of any claim.

(3) The payment of a retirement benefits shall commence from the end of the
month immediately following the month of the retirement of the member.

(4) Every payment of benefits from the Scheme may be subject to deduction of
the amount outstanding due by the member under any mortgage guarantee facility
approved by the Board.

30. Particulars of member and dependants of the member

(1) Every member shall provide his or her particulars and those of his or her
dependants to the administrator in the prescribed manner.

(2) A member may update the particulars provided under subsection (1) at any
time and, in any event, at least three years before retirement.
31. Dispute on nomination

(1) If a dispute relating to a nomination under this Part arises, the Board has
power to consider evidence presented and determine the rightful dependant.

(2) Nothing in this Part may be construed as limiting or otherwise affecting the
inherent power of the Board, either on its own motion or on the application of a
party, to make such decisions as may be necessary.
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32. Benefits to be paid upon the death of a member

If upon the death of a member, benefits are paid to a person validly nominated
under this Part, no other person shall have any other claim to the benefits against
the Fund.

33. Death of a member in service

(1) Upon the death of a member, the benefits accrued to the member shall be
paid to the person whose particulars the Member had provided or at the Board's
discretion as otherwise provided in the Retirement Benefits Act and Regulations
thereunder.

(2) In the absence of a nomination, the Board shall apply the benefits referred
to in subsection (1) to such of dependants of the deceased and in such amounts
as the Board shall determine.

(3) Where a dispute arises under this section, the Board shall consider any
evidence presented before it and determine the rightful beneficiary.
34. Presumption of death of member

(1) Where a member is missing and it is proved that the member has not been
heard of for such period as prescribed by the law relating to presumption of death
by those who might be expected to have heard of the member if that member was
alive, there shall be a rebuttable presumption that the member is dead as provided
under the law.

(2) Where a person is presumed dead under this section, the provisions of
section 33 apply.

35. Death of member in retirement

(1) If a member who was receiving a retirement benefit under an income
drawdown dies, a benefit that is equivalent to the unutilized balance of the account
of the member shall be paid to the nominated beneficiaries of the member.

(2) The payment under subsection (1) shall be made to the beneficiaries either
as a lump sum or as an annuity commencing from the day following the death of
the member.

36. Prohibited payments from the Scheme

The retirement benefits under this Act shall not be paid by the Scheme to—

(@) a member, while the member is still in the employment of a Sponsor
except where a member works on a contractual basis for the Sponsor
after their resignation or early retirement ; or

(b) any person as a loan, advance or other similar benefit or payment
except as provided under this Act.

PART IV — FINANCIAL PROVISIONS
37. County Governments Retirement Scheme Fund

There is established a Fund to be known as the County Governments
Retirement Scheme Fund which shall be administered by the Board in accordance
with this Act and other relevant written laws.

38. Sources of funds

(1) The Fund shall consist of—
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monies as may vest in or accrue to the Scheme in the performance
of its functions under this Act or under any other written law;

contributions from sponsors and members;
grants, gifts, donations or other endowments given to the Scheme;

income from investments made by the Scheme that are approved by
the Board,

fees and charges authorized by the Board,
monies earned by the Scheme from any other source; and

monies from any other source provided or donated or lent to the
Scheme.

(2) There shall be paid out of the Fund—

(a)
(b)

all benefits provided for under this Act;

the expenses incurred in the management and administration of the
Scheme subject to the limits provided under this section.

(3) For the avoidance of doubt, nothing in this Act is intended to or may be
construed as providing for or dealing with—

(a)
(b)

(©)
(d)
(e)

taxes;

the imposition of charges on a public fund or the variation or repeal
of any of those charges;

the appropriation, receipt, custody, investment or issue of public
money;

the raising or guaranteeing of any loan or its repayment except as
provided in any written law; or

matters incidental to any of those matters.

(4) The Board shall establish an account into which may be paid—

(@)

(b)

(©)

(d)
(e)

the monies transferred from the Fund for the trust expenses incurred
by the Board in the exercise of its powers or the performance of its
functions under this Act;

the annual administrative expenses deducted from the value of the
Fund at the rate approved from time to time by the Board but subject
to a maximum of one and half percent of the Fund value or any such
rate as the Board in consultation with the Authority may prescribe;

monies that may vest in the Board in the course of the exercise of the
powers of the Board,

income from the investment of the monies held in the account
established under this section; and

all monies from any other source provided for or donated or lent to
the Board.

(5) Any unspent monies budgeted for annual administrative expenses shall
lapse back into the Fund at the end of the financial year.

(6) The Board may invest any surplus monies held in the account established
under this Act in asset classes approved under the Retirement Benefits Act.

39. Reserve account

(1) The Board may maintain a reserve account of the Scheme into which the
following shall be deposited—
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(a) any special contribution paid into the Scheme by a sponsor or the
Government for the purpose of improving the benefits of the members;
and

(b) any income of the Scheme that the Board determines should be set
aside to stabilize the returns to members subject to a maximum of ten
per cent of such income with consideration to the Income Tax Act,
(Cap. 470) or regulations made thereunder.

(2) Money shall not be drawn out of the reserve account except as directed by
the Board for the purposes provided for under subsection (1).

(3) Any monies determined to be income of the reserve account shall be treated
as income forming part of the general income of the Scheme.
40. Annual estimates

(1) Before the commencement of each financial year, the Board shall cause to
be prepared estimates of the revenue and expenditure of the Scheme for that year.

(2) The annual estimates shall make provision for all the estimated expenditure
of the Scheme for the financial year concerned and, in particular, shall provide for
the—

(a) payment of the salaries, allowances, and other charges in respect of
the employee of the Scheme;

(b) payment of benefits and other charges which are payable out of the
funds of the Scheme;

(c) funding of the registration, monitoring and evaluation activities of the
Scheme;

(d) maintenance of the buildings and grounds of the Scheme:

(e) funding of training, research and development of activities of the
Scheme;

(f) reserve funds to meet future or contingent liabilities in relation
to retirement benefits, insurance or replacement of buildings or
equipment; and

(g) such other matters as the Board may consider necessary.

(3) The annual estimates shall be approved by the Board before the
commencement of the financial year to which they relate.

(4) Expenditure of the Scheme shall not be incurred except in accordance with
the annual estimates approved by the Board.
41. Accounts and audit.

(1) The Board shall cause to be kept proper books and records of accounts of
the income, expenditure, assets and liabilities.

(2) Within a period of three months after the end of each financial year, the
Board shall submit to an auditor who is recognized and approved by the Authority
the accounts of the Scheme in respect of that year together with—

(a) balance sheet showing in detail the assets and liabilities of the
Scheme as at the end of the financial year.

(b) a statement of the income and expenditure of the Scheme during that
year; and

(c) such other statements as may be required by the Authority.
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(3) The annual accounts of the Scheme shall be prepared, audited and reported
upon in accordance with the Retirement Benefit Act and other relevant laws.

42. Financial year

The financial year of the Scheme shall be the period of twelve months ending
on the thirtieth June in each year.

43. Annual distribution of profits.

The annual investment income earned by the Scheme shall after deduction of
all expenses and costs properly paid out of the Scheme and any appropriation to
a reserve account approved by the Board be credited to members' accounts on
a pro-rata basis.

44. Actuarial review of the Scheme.

(1) The scheme shall be reviewed by an actuary appointed by the Board as
provided for in the Retirement Benefits Act.
(2) The actuary appointed under subsection (1) shall—
(a) prepare a report on the state of the Scheme; and
(b) recommend any necessary action to be taken.
(3) The actuary shall submit the report prepared under subsection (2) to the
Board within the stipulated time in the instrument of appointment.

(4) The Board shall, within six months of the receipt of such report, consider
any recommendations made by the Actuary and in so doing, may take any action
recommended by the actuary.

PART V — MISCELLANEOUS PROVISIONS
45. Conflict with other written law

Where there is a conflict between the provisions of this Act and the provisions
of the Retirement Benefits Act, the provisions of the Retirement Benefits Act shall
prevail.

46. Duty of care
(1) The Board shall—

(a) ensure that the Scheme is at all times managed in accordance with
the provisions of this Act, the Retirement Benefits Act and any other
applicable law; and

(b) take reasonable care to ensure that the management of the Scheme
or safe keeping of the assets of the Scheme is carried out in the best
interests of the members of the Scheme.

(2) The administrator, fund manager, actuary and custodian shall—

(a) report to the Board and the Authority, as soon as reasonably
practicable, any unusual occurrence with respect to the Scheme
which in their view could adversely affect the rights of the owner of a
member's account under the Scheme; and

(b) report to the Board and the Authority, as soon as is reasonably
practicable, if a sponsor has not remitted the required contribution and
such remittance remains due for more than ten days.
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47. Protection from personal liability

No action or omission by any member of the Board, or employee of the Scheme
shall, if the act was done in good faith for the purpose of carrying out the provisions
of this Act or any other law, subject the person to any liability, action, claim or
demand.

48. Offences
(1) A person who—
(a) wilfully fails to remit contributions to the Scheme as required;
(b) knowingly gives false information to the Scheme; or

(c) being a Trustee or employee of the Scheme, wilfully misappropriates
the assets of the Scheme,

commits an offence and is liable on conviction to a fine not exceeding five million
shillings or to imprisonment for a term not exceeding five years or to both.

(2) Where an offence under this section is committed by a body corporate,
every person, who at the time of the commission of the offence was—

(a) adirector, general manager, secretary of the company or other similar
officer of the body corporate; or

(b) purporting to act in any such capacity as provided in paragraph (a),
commits that offence.

(3) A person who is convicted of an offence under subsection (1)(c) shall, in
addition to any fine that may be imposed, refund to the scheme three times the
value of any loss that may be incurred by the scheme by reason of the commission
of the offence.

49. Proceedings for recovery of deductions from sponsors

(1) Notwithstanding the provision of section 26, where a sponsor, having made
deduction from a member's emoluments for remittance to the Scheme, fails to
remit the contribution within fifteen days of the deduction, the Scheme shall, after
giving such sponsor not less than seven days' notice, institute proceedings for the
recovery of the deduction.

(2) A notice under subsection (1) shall be in writing and copied to the Authority,
and shall—

(a) require the sponsor to pay the sum deducted to the Scheme within
seven days of the notice; and

(b) inform the sponsor that if he fails to pay such sum before the expiration
of the notice, proceedings for summary recovery of the sum shall be
filed in court without further reference to him.

(3) Any sum which is the subject of proceedings of summary recovery under
this section shall attract a compound interest at the rate of three per cent per month.

(4) Without prejudice to any proceedings instituted under the provisions of
this section, a person who refuses or fails to comply with a notice given to him
or her under subsection (1) commits an offence and shall be liable on conviction
to a fine not exceeding five million shillings, or in the case of a natural person, to
imprisonment for a term not exceeding two years, or to both.

(5) Where an offence under subsection (4) is a continuing offence, the person
convicted shall, in addition to the penalty prescribed in that subsection be liable to
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a further fine of one thousand shillings for every day or part thereof during which
the offence continues.

50. General penalty

A person who—

(a) contravenes any provision of this Act which is expressly stated to be
an offence but for which no other penalty is prescribed; or

(b) fails to comply with any direction given by the Authority,

commits an offence and is liable, on conviction, to a fine not exceeding one
hundred thousand shillings, or to imprisonment for a term not exceeding one year,
or to both.

51. Regulations

The Cabinet Secretary may, in consultation with the Board, make regulations
generally for the better carrying into effect the provisions of this Act.

52. Repeal and revocation
(1) The Local Authorities Provident Fund Act (Cap. 272).
(2) The Local Authorities Pensions Trust Rules, (L.N. 50 of 2007) are revoked.

(3) The Laptrust (Umbrella) Retirement Fund Trust Deed and Rules registered
under the Retirement Benefits Act are revoked.

PART VI — SAVINGS AND TRANSITION
53. Extent of exemption from other statutory schemes

The sponsors and members of the Scheme may be exempt from making Tier |
1 contributions to the National Social Security Fund.

54. National government employees transferred to county governments

(1) Eligible employees to whom this Act applies and who, prior to the
commencement date, were members of a contributory pension scheme may,
subject to the Regulations made by the Cabinet Secretary, transfer any such
contributions to the Fund.

(2) Eligible employees to whom this Act applies and who join a sponsor on
or after the commencement date and were members of a contributory pension
scheme may, subject to the Regulations made by the Cabinet Secretary, transfer
any such contributions to the Fund.

(3) A person who, at the commencement date, is an employee of the national
government and whose remaining period of service is five years or less, is not
eligible to join the Scheme and shall have his or her pension paid out under the
provisions of the Pensions Act (Cap. 189) and the Widows and Children Pensions
Act, or any other relevant legislation.

(4) A person who was an employee of a local authority and was a member
of the Local Authorities Pensions Trust and whose remaining period of service
is five years or less, is not eligible to join the Scheme and shall have his or her
pension paid in accordance with the provisions of the Local Authorities Pensions
Trust Rules, (L.N. 50 of 2007) or any other relevant legislation.

(5) Eligible employees to whom this Act applies and who, prior to the
commencement date, were employees of the national government shall have their
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Pension paid out under the Pensions Act (Cap. 189) and the Widows and Children
Pensions Act (Cap. 189) for the period they served in the national government.

(6) Eligible employees to whom this Act applies and who prior to its
commencement date were employee of the local authorities and who are eligible
for benefits under a defined benefits scheme shall have their prior pension benefits
paid out of the closed funds, as the case may be, for the period they served the
local authorities.

55. Transition of closed funds to the Scheme

(1) The members of the Local Authorities Provident Fund and the Laptrust
(Umbrella) Retirement Fund shall be transitioned into the Scheme.

(2) The funds, assets and other property, movable and immovable which
immediately before the commencement date were held by or on behalf of the Local
Authorities Provident Fund and the Laptrust (Umbrella) Retirement Fund shall vest
in the Scheme.

(3) All the records of the Local Authorities Provident Fund and the Laptrust
(Umbrella) Retirement Fund shall be transferred to the Scheme administrator.

(4) All rights, liabilities and duties whether arising under any written law or
otherwise, which immediately before the commencement date were accruing,
imposed or enforceable by or against the Local Authorities Provident Fund and
the Laptrust (Umbrella) Retirement Fund shall vest in, be imposed on, or be
enforceable against the Scheme.

(5) Any suit or legal proceedings by or against the Local Authorities Provident
Fund and the Laptrust (Umbrella) Retirement Fund shall continue as if they were
instituted by the Scheme or against and no such suit, action or legal proceedings
shall abate or be terminated by the virtue of the transition of the schemes.

(6) Subject to section 40, the annual estimates approved for the Local
Authorities Provident Fund and the Laptrust (Umbrella) Retirement Fund for the
financial year in which this Act comes into operation shall be considered to be the
annual estimates of the Scheme for the remainder of that financial year but those
estimates may be varied by the Cabinet Secretary.

(7) The Auditor-General shall cause an actuarial audit and valuation to be
carried out with respect to the closed schemes within six months upon the
commencement of this Act to ascertain the following for the purpose of transitional
management—

(a) assets acquired by the schemes:
(b) liabilities accrued by the schemes; and
(c) employees of the schemes.
(8) The Auditor General shall submit a report on the findings of the audit and

valuation to the Board, the Senate and the National Assembly within three months
of carrying out of the audit under subsection (7).

56. Local Authorities Provident Fund and the Local Authorities Pensions
Trust Fund

(1) An eligible employee of a sponsor who, immediately before the
commencement date was a member of the Local Authorities Provident Fund or the
Local Authorities Pensions Trust Fund shall, upon the commencement of this Act,
be deemed to be a member of the Scheme.
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(2) The Local Authorities Provident Fund, the Local Authorities Pension
Trust, the Local Authorities Pension Trust (Defined Benefits) Scheme and
the Local Authorities Pension Trust (Umbrella) Retirement Fund shall, on the
commencement date remain closed Funds to new entrants and shall ensure the
preservation of all accrued rights of members.

(3) Subject to subsection (2), the closed funds shall continue paying any
pensions and benefits as and when they fall due for a maximum period of five years
from the commencement date.

(4) The provisions of section 55 shall apply to any pension and benefits which
shall not have been paid out of the closed Funds at the end of the fifth year from
the date of commencement date.

(5) The staff of the existing schemes engaged in the administration of the
existing schemes shall, upon the commencement of this Act, and subject to any
suitability test conducted by the Board of Trustees, provide administration services
to the Scheme and the existing schemes.

(6) The Retirement Benefits Authority shall, within five years from the
commencement of this Act, ensure the implementation of this section.
57. New employees

(1) Subject to section 54 any eligible employee who joined the service of a
sponsor on permanent and pensionable terms after the first general elections under
the Constitution shall be deemed to be a member of the Scheme with effect from
the date of employment.

(2) Eligible employees of a Sponsor who are employed on contractual terms
may opt, upon agreement with the Sponsor, to join the Scheme in lieu of gratuity for
the duration of their contract term provided that the extent of contribution in such
case shall be in line with section 24 of this Act.

58. Date of transition

The provisions of sections 52 and 55 shall come into effect at the end of five
years from the commencement date.

59. Amendment of section 132 of No. 17 of 2012

The County Governments Act is amended by deleting section 132.

SCHEDULE
[s. 17)

THE CONDUCT OF BUSINESS AND AFFAIRS OF THE BOARD

1. Meetings

(1) The Board shall hold at least four meetings in every financial year and not
more than four months shall elapse between the date of one meeting and the date
of the next meeting.

(2) Meetings shall be convened by the Secretary of the Board in consultation
with the Chairperson and shall be held at such times and such places as the
Chairperson shall determine.

(3) The Chairperson shall preside over all meetings and in the absence of the
Chairperson, the vice-Chairperson, or in the absence of the vice-Chairperson, a
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Trustee elected by the Board at the meeting for that purpose, shall preside over
the meeting.

(4) The Chairperson may at any time convene a special meeting of the Board,
and shall do so within seven days of the receipt by the Chairperson of a written
request signed by at least five other Trustees.

(5) Unless six Trustees otherwise agree, at least seven days' notice of a
meeting shall be given to every trustee.,
2. Quorum

(1) The quorum of a meeting of the Board shall be five Trustees present and
voting and shall include at least two Trustees appointed under section 6(2)(b), (c),
(d) or (e) and at least three Trustees appointed under section 6(2)(f).

(2) For special meetings, the quorum shall be six Trustees present and voting
and shall include at least three Trustees appointed under section 6(2)(b), (c), (d)
or (e) and at least four Trustees appointed under section 6(2)(f).

3. Voting

A decision of the Board shall be by a majority of the Trustees presentand voting
and, in the case of a tie of votes, the person presiding at the meeting shall have
a second or casting vote.

4. Minutes

Minutes of all meetings shall be kept and entered in records kept for that
purpose.
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LOCAL AUTHORITIES PROVIDENT FUND (LAP FUND) ... INTERESTED
PARTY

COUNTY GOVERNMENT RETIREMENTS SCHEME ..... INTERESTED PARTY

JUDGMENT

The County Governments Retirement Scheme et came into force on 7* October 2019 (the
commencement date) following assent to the Act by His Excellency the President of the Republic of
Kenya on 18" September 2019,

The Act provides in the preamble thereto that it is an Act of Parliament to establish the County
Governments Retirement Scheme for employees in the service of County Governments, to provide
for retirement benefits of those employees and for connected purposes.

Part IT of the Act establishes the scheme as a body corporate with perpetual succession and a common
seal. The scheme is defined in section 4(3) as a defined contribution scheme providing social security
benefits including:

(a) periodic paymencs through the purchase of annuities;

(b)  alump sum as a commuration of pension or trivial pension in accordance with the RBA
Regulations;

(c) income drawdown;
(d) gratuity; and
(e) any other benefit approved by the Board under this Act.

Section S provides that a county public officer or any other person approved by the Board may become
a member of the scheme under the auspices of a sponsor.

Section 6 sets out the membership of the Board of Trustees under whose management the scheme will
be run as follows -

(2) The Board shall consist of —

(a) the chairperson elected by the Trustees from amongst the members under paragraph
(d), (e), (f) and (g);

(b) the Principal Scﬁretary responsible for matters relating to finance or his representative;

(c) 2 person nominated by Council of County Governors;

(d) a person nominated by County Public Service Boards;
(e) a person nominated by County Assembly Service Boards;

(f) five persons nominated by most representative trade unions employees of county
governments of who at least two shall not be of the same gender as follows:

(i) four persons from trade unions representing the employees within the county
executive; and
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(ii) a person from trade unions representing the employees within the county

assemblies’ service; and

(g) the Chief Executive Officer who shall be an ex officio member and the secretary to the
Board with no voting rights.

(3) The vice-chairperson of the Board shall be elected by the Trustees from among their number.
Section 7 of the Act provides qualifications for appointment as Trustee of the Scheme as follows -

(7) A personis qualified for appointment as a Trustee if that person—

(a) is a citizen of Kenya;
(b) holds a degree from a university recognized in Kenya;
(c) has at least five years’ experience in—

(1) finance;

(ii) law;

(ili)  economics;

(iv)  actuarial science; or
(v) any other profession or work experience directly relevant to the functions of
the Board; and
(d) meets the requirements of leadership and integrity set out in Chapter Six of the

Constitution.

Section 18 provides for appointment of the Chief Executive Officer of the Scheme by the Board fora
term of three years renewable once. The qualifications for appointment as Chief Executive Officer are
set out at section 18(3) as follows -

(3) A person is qualified for appointment as the chief executive officer if that person—
P q PP p
(a) is a citizen of Kenya;
(b)  holdsadegree froma university recognized in Kenya;

(c) has at least ten years of experience of which five years should be at senior management
level in a profession relevant to the functions of the Scheme as may be defined in the
Regulations; and

(d) meets the requirements of leadership and integrity set out in Chapter Six of the
Constitution.

Sections 21, 22 and 23 provides for appointment of fund manager, custodian of the scheme and
administrator respectively by the Board.

Section 24 of the Act provides for contributions by both the employee (12%) and employer (15%)
of pcnsionable emoluments which are defined in Section 2 to mean basic salary excluding housing,
transport and any other allowances or fluctuating emoluments.
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Section 45 provides that -

Where there is a conflict between the provisions of this Act and the provisions of the
Retirement Benefits Act, the provisions of the Retirement Benefits Act shall prevail.

Section 52 repeals the Local Authorities Provident Fund Act and revokes the Local Authorities Pensions
Trust Rules, 2007 and the Laptrust (Umbrella) Retirement Fund Trust Deed and Rules registered under
the Retirement Benefits Act.

In the transitional provisions, sponsors and members are exempted from making Tier II contributions
from other schemes. Further, that persons with pensionable service of less than five years are ineligible
to join the Fund under the Act. Provision is also made for compulsory transfer of members of Local
Authorities Provident Fund and Local Authorities Pensions Trust Fund to join the scheme upon
commencement of the Act; and for the Local Authorities Provident Fund, Local Authorities Pensions
Trust, Local Authoricies Pension Trust (Defined Benefits) Scheme and Local Authorities Pension Trust

(Umbrella) Retirement Fund to be closed to new entrants on the commencement date,

The transitional provisions further provide that the closed funds shall continue paying any pension
and benefits out of the closed funds up to the end of five years from date of commencement.

Section 132 of the County Government Act is repealed by section 59 of the Act.

Following the commencement date of the Act, several petitions were filed challenging the
constitutionality and legality of the Act and/or sections thereof.

Petition No. 213 of 2019 is filed by Okiya Omtatah Okoiti, who describes himself in the petition
as a public spirited individual, human rights defender and Executive Director of Kenyans for Justice
and Development (KEJUDE) Trust, a legal entity founded in Kenya to uphold the rule of law and
constitutionalism, to defend human rights, promote democratic governance and agitate for sustainable
economic development and propriety in the general population.

The Petitioner names the County Governments Retirement Scheme, local Authorities Provident
Fund Trustees, Laptrust/County Pension Trustees as the 1% to 4* Respondents respectively.

The 5* to S1* Respondents are the County Governments of the 47 counties of Kenya. The 52
Respondent is the Council of Governors while the 53" to 150" Respondents are the water and
sewerage companies based in counties who remit worker dues to the various pension schemes named
as the 2™ to 4" Respondents.

The Cabinet Secretary, National Treasury is the 151* Respondent and the Retirement Benefits
Authority (RBA) the 152™ Respondent. The Attorney General is named as the 153 Respondent.

The petition is anchored on articles I(c), 3(1), 4(2), 10, 20(3) and (4), 22, 48, 50(1), 159, 162, 165(5),
258 and 259 of the Constitution.

The Petitioner seeks the following reliefs -

(i) An order permanently prohibiting the respondents and anybody howsoever handling workers’
pension funds from transferring their workers (employees), members, and benefits from
existing schemes (Laptrust, Lapfund, and CPS) to the County Governments Retirement
Scheme (CGRS) during the five year transition period and until the scheme is fully

operationalized.
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(ii) An order compelling the Retirement Benefits Authority to fast track the operationalization
of the County Governments Retirement Scheme (CGRS) pursuant to section 56(6) of the
CGRS Act in strict compliance with the Retirement Benefits Act.

(iii)  An order compelling the Retirement Benefits Authority and the trustees of the schemes in
issue herein to cause an independent actuarial audit of the schemes to protect the workers
savings before the merger is completed.

(iv)  An order compelling the Retirement Benefits Authority and the trustees of the schemes in
issue herein to ensure that investments of all the schemes find the institutions established under
the schemes are protected and transited to the CGRS.

(v) An order quashing the section 52(2) of the CGRS Act and therefore preventing mixing up of
defined benefit schemes and defined contribution schemes contrary to the Retirement Benefits

Aet.

(vi)  Anorder compelling Retirement Benefits Authority and the trustees of schemes in issue herein
to ensure that no employees of the Lapfund Scheme and of the administrator of Laptrust
Scheme lose their jobs, and should be transmitted to the new scheme as stated in the Aet.

(vii)  Order compelling the respondents to bear the costs of this suit.
(viii)  Any other relief the court may deem just to grant.

The second Petition is No. 222 of 2019 filed by Kenya County Government Workers Union, a trade
union registered under the Labowr Relations Act with membership in all 47 counties in Kenya who are

also members of the existing pension schemes for employees of county government.

The Petitioner has named the Board of Trustees of the Local Authorities Provident Fund as 1"
Respondent, its CEO David Koros as the 2™ Respondent, the Attorney General as the 3 Respondent,
Cabinet Secretary for National Treasury and as 4h Respondent and Cabinet Secretary, Ministry of
Devolution as 5* Respondents, Cabinet Secretary, Ministry of State for Public Service, Youth and
Gender as 6* Respondent, Cabinet Secretary, Ministry of Labour as 7" Respondent and Retirement
Benefits Authority as 8" Respondent. The 47 county government are named as the 9" to SS"
Respondents.

The Petitioner has enjoined the following as Interested Parties:
(1) County Pension Fund Financial Services Limited

(1) The Board of Trustees, Local Authorities Pension Trust
(3) Laprust Retirement Services Limited

(4) The Council of Governors

(5) Water Services Providers Association.

The Petitioner objects to the impugned At for subjectively secking to transfer its members from a
superior scheme to an inferior scheme without their consent.

The Petitioner further accuses the 2™ Respondent of changing the names of the 1* Respondent and

purporting that the 1* Respondent is the scheme created in the impugned Act.

s
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The Petitioners accuse the 8 Respondent of compIicity for faiIing to give guidance in the face of
illegalities in che impugned Act and violations committed by the 2™ Respondent,

1* Petitioner to their detrimenr, creating astate corporation as opposed to an irrevocable trust, Failing
to transition the assets and liabilities of the 2™ Interested Party’s Defined Benefits Scheme contrary to
the provisions of the Retirement Benefits Aet, providing for members of 2°¢ Interested Party to be paid

under rules that were already revoked and failing to provide for role of trustees.
The Petitioner prays for the following reliefs:

(a) A declaration be issued to the effect that the petitioners are entitled to protection under the
provisions of the Constitution 2010,

(b) A declaration that the actions, omissions and or conduct of the respondents complained of
constituted and or amount to infringement of the petitioner’s rights to equal treatment before
the law and freedom from discrimination in line with the provisions of article 20(1) and 27(1)
of the Constitution.

(c) A declaration that the definition of pensionable emoluments under section 2 of the impugned
Act violates the right of the Petitioner’s members to fair labour Practices and social security

thus contravening the Constitution and the County Government Act.

(d) A declaration that sections 4 (3), 6, 7 and 56 of the impugned Act are discriminatory and
therefore in contravention of the Constitution and are therefore null and void.

(e) A declaration that sections 6, 10 and 52 of the impugned Act undermine the authority of the
Retirement Benefits Act and are therefore void.

(f) A declaration that the impugned At is unconstitutional for lack of public participation as
guaranteed by the Constitution.

(g) A declaration that the nature of the County Government Retirement Scheme as a state
corporation as created under the impugned Act contravenes the Retirement Benefits Act.

(h) Any other reliefs that this Honourable Courtwill deem fitand justto give in the circumstances
of this case.

(i) Costs of this Petition be granted to the Petitioner.

The third Petition No. 230 0f 2019 is filed by Local Authorities Pensions Trust Board of Trustees (1%
Petitioner) and the County Pensions Fund Board of Trustees (2" Petitioner). The Petitioners named
the Arttorney General, the Cabinet Secretary, National Treasury, the Retirements Benefits Authority
and the Local Authorities Provident Fund, Board of Trustees as 1%, 2" 34 and 4+ Respondents
respectively.

The 1* Petitioner is described in the petition as a statutory body established under rule 14 of the Local
Authorities Pensions Trust Rules, 2007 (L. N. 50 0f 2007). The general mandate of the 1% Petitioner is
to manage the Local Authorities Pensions Trust (hereinafter, “the DB Scheme”) (c.f. rule 14 of L. N.

50 0f2007)). The specific statutory mandate of the 1* Petitioner is to:
(a) formulate policies relating to the DB Scheme;

(b) administer and invest the funds of the DB Scheme;

alaw.ore/casclaw/cascs/vicw/248631/
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(c) pay various benefits to members of the DB Scheme;
(d) protect the property and assets of the DB Scheme; and

(e) perform such other duties as may be necessary for the due and faithful performance of trust
obligations imposed by L. N. 50 of 2007 and any other law (c.f Rule 16 of Legal Notice 50
of 2007).

The DB Scheme is a defined benefits pension scheme for the staff and officers of the defunct local
authorities, most of whom are now employed by County Governments. The DB Scheme:

(a) is the successor to the Kenya Local Government Officers’ Superannuation Fund, which was
the successor to an earlier pension scheme established in 1928 (c.f, Legal Notices No. 200 and
313 of 1963);

(b) currently serves 9,200 pensioners spread across the world; and
(c) has 19,680 active members spread across various County Governments.

The 2 Petitioner is described as the body responsible for the management of the County Pension
Fund (hereinafter, "the DC Scheme"). The mandate of the 2™ Petitioner is analogous to that of the
1* Petitioner.

The DC Scheme which was previously known as the Laptrust (Umb rella) Retirement Fund:

(a) is a defined contribution pension scheme for the members, officers and staff of County
Governments; and

(b) has 46,200 members as at the date of presentment of this Petition.

Itis the 1% Petitioner’s position thatit promoted, established and registered the DC Scheme on 27" May
2011 pursuant to Policy Guidelines and Circulars issued by the 2" Respondent as part of preparations
for transition to the devolved system of government. Consequently, the DC Scheme is and has at
all material times been the "existing pension scheme” for the members, officers and staff of county
governments referred to in:

(a) Section 132 of the County Governments Act, 2012; and

(b) Section 49 of the Urban Areas and Cities Act, 2011.

The Petitioners state that they have filed the petition herein pursuant to their legal and fiduciary
obligations to 75,760 members of the DB Scheme and the DC Scheme. Specifically, the Petitioners
have filed this Petition for and on behalf:

(a) 42,600 members of the DC Scheme, currently serving in various County Governments;
(b) 19,680 active members of the DB Scheme, currently serving in various County Governments;
(c) 9,200 pensioners of the DB Scheme, currently living in various countries across the world; and

(d) 680 deferred members of the DB Scheme.
The Petitioner avers that the impugned et is unconstitutional because it:

(a) Violates the functional and institutional integrity of County Governments, contrary

provisions of (inter alia) articles 6(2), 40, 41, 43(1)(e), 189(1)(a) and 23 5(1), to the extent that
it (inter alia) —
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(i) purports to establish a pension scheme for County Governments when the
constitutional mandate of the National Government is limited to prescribing
standards for consumer protection, including standards for social security and
professional pension plans;

(ii) gives overbearing powers to the 2™ Respondent, who is 2 State Officer within the
National Government, over a pension scheme for the members, officers and staff of
County Governments;

(iii)  purports to establish a pension scheme for County Governments that mirrors a state
corporation under the direct control of the National Government through the 2
Respondent;

(b) violates article 10 of the Constitution to the extent that it was enacted without genuine public
participation and, specifically, in contemptuous disregard of the comments and concerns raised

by:
(i) the DB Scheme;
(ii) the DC Scheme;
" (ili)  the Council of Governors; and
(iv)  otherkey stakeholders;

(c) violates article 27 of the Constitution, to the extent that:

(i) it excludes certain officers of County Governments (e.g. Governors, Deputy
Governors, County Executive Committee Members and Members of County
Assemblies) from joining the pension scheme it purports to establish;

(ii)  its transitional provisions secure the employment of the 4% Respondent's
administrative staff without according similar treatment to the employees of the
administrator of the Petitioners;

(iii)  Locks out the current corporate administrator of the DB Scheme and the DC Scheme
from administcring not only the DB and DC Schemes but also the proposed new
Scheme;

(d) Violates article 40 of the Constitution to the extent it is premised on the untenable assumption
that pension savings of members of the DB Scheme and DC Scheme are public funds and thus
subject to state control through the 2" Respondent;

e) Violates article 41 of the Constitution to the extent that it purports to unjustifiably:
onstitution purp ) y
(i) force members of the DB Scheme and the DC Scheme to abandon those schemes and

join a scheme that offers inferior benefits;

(ii) Repeal statutory protections accorded to some members of the DB Scheme, and the
DC Scheme, through sections 132 and 138 of the County Governments Act, against

adverse alteration of pension rights and benefits;

(f) Violates article 36 of the Constitution to the extent that it purports to compel the members,
officers and staff of County Governments to join a pension scheme other than that they have
frecly and voluntarily chosen;
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(g  Violatesarticle 43 of the Constitution to the extent that it purports to enable the state to shirkiits
responsibility for the social security of the members, officers and staff of County Governments
to the extent that it requires members of the scheme it purports to establish to provide for their
own social security by ensuring that they save in order to cater for their livelihood during their
retirement. This aspect of the Impugned Act s also discriminatory, contrary to the provisions
of article 27 of the Constitution; and

(h)  Violates Clause 6 of the Sixth Schedule to the Constitution to the extent that its transitional
provisions create a leeway for the National Government to evade or shirk its responsibility for
the actuarial deficits and liabilities of the DB Scheme.

38.  The Petitioners also contend that the Impugned Act is radically in conflict with Government Policy
and overarching laws and regulations that govern all retirement benefits schemes in Kenya. Specifically,
the Petitioners contend that the Impugned Actis radically in conflict with (inter alia):

(a) The Retirement Benefits Act and Regulations made thereunder;

(b) Sections 132 and 138 of the Coxnty Governments Act, 2012,

(c) Section 49 of the Urban Areas and Cities Act, 2011;

(d) General principles and the common law of trusts;
(e) policy guidelines issued by and on behalf of the 2* and 3" Respondents; and
(H) countless letters issued to the Petitioners by and on behalf of the 2" and 3% Respondents.

39. It is the position of the Petitioners that the impugned Act violates and/or are inconsistent with articles
2(4), 6(2), 10(2)(a), 27, 36, 40, 41,43(1)(e), 118(1)(b) and 235(1) of the Constitution as read with clause
14 of the Fourth Schedule and clauses 6 and 15 of the Sixth Schedule thereof.

40.  The Petitioners aver that they will or are likely to suffer injury as follows —

(a) the comingling of defined benefit obligations and defined contribution obligations, contrary
to structural differences in the two types of schemes and the prevailing regulatory norms;

(b) unjustifiable adverse alteration of the terms and conditions of employment for members of the

Petitioners and all county government employees and, specifically —

(i) forced bulk transfer of members from superior to inferior retirement benefits schemes;
and
(i)  abrogation of members right to consent or decline the adverse alteration of their terms

and conditions of employment;

(c) the illegal and or irregular merger of the DB Scheme into another scheme without proper
and adequate provision for its auctorial deficits and liabilities, which are a responsibility of
the National Government. This will jeopardize the pensions and other retirement benefits of

hundreds of thousands of members of the 1% Petitioner;

(d) unjustifiable frustration of contracts between the two Schemes (i.e. the DB Scheme and the
DC Scheme) and —

(i) various sponsors within County Governments;

(ii) water companies and various other entities associated with County Governments; and
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41,

(e)

(f)

(g)

(h)

()

(iii).  administrators, hand managers, custodians and various other service providers;

unnecessary and unjustifiable wastage of funds, in excess of Kshs.1.5 million, invested by
the DB Scheme in promoting, establishing, recruiting and transferring members to the DC
Scheme;

unjustifiable wastage of funds invested by the DB Scheme in establishing the current corporate
administrator;

unnecessary and unjustifiable losses of employment for the staff of the current corporate
administrator of the Petitioners;

practice and the prevailing overarching regulatory framework for retitement benefits schemes
as setoutin the Retirement Benefits Act and Regulations made thereunder;

place the private pension savings of the members of the DB Scheme and the DC Scheme
under the direct control and management of the National Government, thereby infringing the
Petitioners’ members’ rights relating to expropriation and protection of private property; and

subject the management of the private pension savings of the members of the DB Scheme
and the DC Scheme to the vagaries of politics, contrary to the provisions of the Retirement
Benefits Act, the prevailing Government Policy and the prevailing global best practices on the
management of pension scheme funds,

The Petitioners seek the Fol-lowing reliefs:

()

(b)

a declaration to the effect that the County Governments’ Retirement Scheme Act, 2019 is

incompatible with the devolved system of government set out in the Constitution and

accordingly, null and void.

Alternatively, and without prejudice to prayer (a) above, a declaration to the effect that sections
2, 3(c), 6, 18, 23, 24,52, 53, 55 and 56 of the County Governments Retirement Scheme Act,
2019 are inconsistent with the provisions of:

(i) Articles 2(4), 6(2), 10(2)(a), 27, 36, 40, 41, 43(1)(e), 118(1)(b), 174(c), (h), 186(1), 189
and 235(1) of the Constitution;

(i) Clause 14 of the Fourth Schedule to the Constitution; and
(ili)  Clause 6 and 15 of the Sixth Schedule to the Constitution, and thus null and void.

adeclaration to the effect that the County Pension Fund is and has atall material times been the
“existing pension scheme” for the members, officers and staff of County Governments referred

toin:

(i) the version of section 132 of the County Governments Act, 2012 that prevailed
immcdiatcly before the enactment of the County Governments Retirement Scheme Act,
2019; and

(if) section 49 of the Urban Areas and Cities Act, 2011.

a declaration to the effect that the County Governments Retirement Scheme Act, 2019
cannot close or affect the County Pension Fund in any way in view of the supercession of the
Retirement Benefits Act over all other laws relating to retirement benefits schemes;




(e) an order directing 1% Respondent to pursue such amendments as may be necessary to bring
the County Governments Retirement Scheme Act, 2019 into conformity with:

(i) the provisions of articles 2(4), 6(2), 10(2)(a), 27, 36, 40, 41, 43(1)(e), 118(1)(b), 174(c),
(h), 186(1), 189 and 235(1) of the Constitution;

(i1) the provisions of Clause 14 of the Fourth Schedule to the Constitution;

(iii)  the provisions of Clause 6 and 15 of the Sixth Schedule to the Constitution;

(iv)  the version of section 132 of the County Governments Act, 2012 that prevailed

immediately before the enactment of the County Governments Retirement Scheme
Act, 2019;

(v) section 138 of the County Governments Act, 20125

(vi)  section 49 of the Urban Areas and Cities Act, 2011; and

(vii)  the relevant provisions of the Retirement Benefits Act and Regulations made

thereunder.
() the costs of and incidental to this Petition;
(g) interest on (f) above at court rates with effect from the date of filing this Petition until the date

of full and final settlement; and/or

(h) such other, further, additional, incidental and/or alternative reliefs as the Honourable Court
may deem just, appropriate and expedient.

42, The fourth Petition No. 36 of 2022 was originally filed in ELRC Kisumu as Petition No. 6 of 2020
by Christine Songo against County Executive Committee Member Finance, County Government of
Kakamega - 1* Respondent, County Government of Kakamega - 2" Respondent, Local Authorities
Pension Trust (Lap Trust) - 3 Respondent and the Local Authorities Provident Fund (Lap Fund) -
1* Interested Party and the County Government Retirements Scheme — 2" Interested Party

43, The Petitioner who is an employee of the County Government of Kakamega states that she is the Area
Branch Secretary of the Kenya County Government Workers Union and brings the petition on her
own behalf and on behalf of her co-workers who are employees of the 2™ Respondent.

44,  The Petitioner avers that the co-workers and herself signed voluntary contracts and were voluntary
members of the 2™ Interested Party to which they had been contributing their pension savings which
are deducted from their salaries by the 2" Respondent. That the 2™ Respondent also contributes a

certain percentage which togethcr are remitted to the 1* Interested Party.

45, That the 1" and 2™ Respondents without the consent of the Petitioner or her co-workers with the
knowledge that the petitioner and her co-workers were members of the 1 Respondent unilaterally
started deducting and remitting their pension contributions to the 3 Rcspondcnt.

46. That there has been no formal communication and no provision for the pension contributions that
have for many years been contributed and remitted to the lst Interested Party and NSSF to be
cransferred to the 3 Respondent. Neither is there any formal contract between the petitioner and her

co-workers with the 3" Respondent.

47. There is no provision for the petitioner and her co-workers pension contributions that had been made

to the 1% Interested Party for many years before such transfer to the 3¢ Respondent.
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48.

49,

50.

SL.

52.

Itis the Petitioner’s contention that the actions of the Respondents would deprive the Petitioner and
the co-workers their right to join a pension scheme or fund of their choice contrary to article 41 of
the Constitution. Further thac they have been subjected to administrative action that is inefficient,
unlawful, unreasonable and procedurally unfair contrary to article 47 of the Constitution.

The Petitioner further avers that the Respondents have violated her right to fair hearing under article
50(1), equal benefit and protection of the law contrary to article 27(1) and deprivation of the right to
economic rights by removal of certain pension savings to NSSF without any legal reason contrary to
article 43(1)(e) of the Conststution.

The Petitioner contends that her co-workers and herself are bound to suffer loss and damagcs
amounting to over Kshs.29,573,520/= for November 2019 contributions and Kshs.29,2037,773/= for
December 2019 contributions totalling Kshs.57,61 1,293/=,

The Petitioner prays for the fol[owing reliefs —

(a) A Declaration that the Respondents actions are contrary to the provisions of the Constizution
article 27, 41,43(1) (d) and (€), 47,50 and 232 and infringes on the rights of the petitioner and
co-workers by unilateral remittance o the 3rd Respondent without their consent,

(b) A mandatory order directed at the 1*and 2" Respondents to stop remittance of the Petitioners
and her co-workers pension contribution to the 3rd Respondent without their consent and to
remic the same to the 1* Incerested Party pending transition to the 2 Interested Party,

(c) A mandatory order directed at the 3" Respondent to transfer all petitioners and her co-workers
pension contributions remiteed to jt by the 1" and 2 Respondents to the 1* Interested Party
with whom they have a contract.

(d) An order directed at the Respondents to comply with section 52, Part VI sections 54, 55, 56
and S7 of The County Governments Retirements Scheme Act, No. 21 of 2019

(e) The costs of the petition be borne by the Respondents.

Several of the Respondents and Interested Parties filed responses to the petitions.

The Attorney General’s Response

53.

54.

59.

The Attorney General who is 2 common party in Petition 213 0f 2019, 222 of 2019 and 230 0f 2019
filed replying affidavits of Dr. Julius Muia, the Principal Secretary of the National Treasury dated 12
March 2020 in respect of Petition 230 of 2019 and another replying affidavit dated 15% May 2020 in
respect of Petition 213 of 2019, It also filed 4 notice of preliminary objection in Petition 222 of 2019
dated 15" July 2022.

It is further the Atrorncy General’s position that the Petitions (213, 222 and 230 of 2019) are
misconceived since they do not disclose any cause of action or dispute against the Respondents within
the meaning of section 12(1) of the Employment and Labour Relations Court (ELRC) Act, that the
Petitioners are forum shopping and that the Petitions are grossly incompetent, incurably defective,

frivolous, vexatious and an abuse of the Court process.
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56.

57.

58.

59.

60.

6l.

62.

63.

G4.
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In the replying affidavits, Dr. Julius Muia deposes that as early as 2006, there were proposals to
merge LAPTRUST and LAPFUND under one Act of Parliament following consultations among
stakeholders. Upon promulgation of the 2010 Constitution which established the devolved system
of Government comprising the National Government and 47 County Governments the function of
overseeing matters pertaining to consumer protection, standards for social security and profe:SSional
pension plans was assigned to the National Government with standards to be regulated, supervised
and overseen by the Retirement Benefits Authority.

The affiant deposes that during the process an interagency Technical Committee (TC) comprising
representatives of the Council of Governors and National Government was establish by the
Council of Governors (CoG) chaired by RBA with representation from RBA, National Treasury
(Pensions Department), SRC, TA (Transition Authority) CoG, Ministry of Devolution and Planning
(Directorate of Public Service Management) Commission on Implementation of the Constitution,
Kenya Law Reform, Public Service Commission, County Public Service Boards, LAPTRUST
and LAPFUND. The TC recommended an umbrella pension scheme for all staff of the county

govemment&

Following adoption of the recommendations of the TC an implementation committee was set up to

oversee the implementation. That the TA however noted that instead of setting up a new pension
scheme as recommended the CoG adopted LAPTRUST as Umbrella Pension Scheme as the County
Pension Scheme contrary to the recommendations of the T.C.

A private member bill (County Retirement Scheme Bill 2014) was introduced in the senate which the
Senate Standing Committee on Labour and Social Welfare resolved to be taken over by the National
Treasury who prepared draft County Governments Superannuation Scheme Bill, 2015 following
which stakeholders were consulted. Thebill was presented to Cabinet by Treasury and thereafter tabled
before the National Assembly.

The affiant contends that LAPFUND and LAPTRUST were among stakeholders who submitted
their views. That the bill was approved and passed by a simple majority of the Senate and sent to the
National Assembly for concurrence.

On the allegations raised by the Petitioners, the affiant states that there are no conflicts between the
impugned et with any of the provisions of the Constitution cited by the Petitioner.

The affiant states that in the impugned,ﬁ_q the role of the 2™ Respondentis limited to the appointment
by gazette notice of persons nominated by various stakeholders under the Act. That it is therefore not
true that the Act gives overbearing powers to 2™ Respondent. That the management of the fund is

vested in the Board of Trustees which is answerable to the sponsors and members as set out in sections
13 and 14 of the Act.

The affiant depones that state officers who work in county governments arc catered for under Sections
4(3) and 57(2) of the Act which also preserves the jobs of existing staff of the existing schemes under
the transitional provisions. Further, that the Act provides for the scheme funds to be managed and
protected under the Public Finance Management Act. That the serving provisions protect the interests
of members and there is no demonstration that the scheme is inferior to the existing schemes.

It is further the affiant’s position that there is no conflict between section 132 and 138 of the County
Governments Act and section 49 of the Urban Areas and Cities Act.
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GS.

66.

It is further the position of the affiant that there is no conflict between the impugned et and the

Retirement Benefits Act. Further, that the Impugned Aet takes precedence over the Occupational
Retirement Benefits Scheme Regulations under the RBA as provided in the Judicature Act.

The affiant concludes that there was genuine public participation involving all stakeholders and that
the orders sought by the Petitioners if granted will occasion hardship to the Respondents. That the
orders sought are not based on public interest but on private interest of the Petitioners. Thac the
Petitioners have not demonstrated any reasonable or justifiable cause to warrant the grant of the orders
sought.

Response by Local Authorities Provident Fund (LAPFUND)

67.

G8.

69.

70.

71,

72.

The LAPFUND responded to the petitions through the replying affidavit of David Koros, its Chief
Executive Officer sworn on 21* February 2020.

Mr. Koros deposes that LAPFUND is a Statutory Body established under section 4 of the Local
Authorities Provident Fund Act, cap 272, Laws of Kenya enacted in 1960. LAPFUND is under the
ministerial responsibility of the National Treasury purely for accountability purposes but does not
receive or channel any funds to the public coffers since all the funds held therein are vested in individual

members.

That currently, the scheme has 52,000 members drawn from the county governments and the fund
value stands at 36 billion.

That at inception, the scheme was intended to manage retirement benefits for the lower cadre of the
local authorities' staff who were mainly Aftican natives. The scheme was in addition to the then Local
Authorities Superannuation Fund (which later changed the name to Local Authorities Pension Trust)
carlier established to manage retirement benefits for the senior cadre of the local authorities who were
then Whites and Indians during the colonial era.

That LAPFUND and LAPTRUST co-existed for fifty one (51) years carrying out a similar mandate
of providing retirement benefits to employees of local authorities save that:

(a) LAPFUND was and still is a defined contribution scheme in which the benefit is based on
the amount contributed by the employee, the employer and the return on investment of that
amount whereas LAPTRUST was and still is a defined benefits scheme (in which benefit is
computed using a formula that is based on years of service, salary at exitand a pension formula
- regardless of the amount contribured by the employee and the employer);

(b) LAPFUND was and still is a provident fund that pays the benefit as a one-off lump sum while
LAPTRUST was and still is a pension fund paying part of the benefit in lump sum and part
as monthly drawdown during the lifetime of a pensioner;

(c) LAPFUND is established under an Act of Parliament while LAPTRUST is established under
the Local Government (Local Authorities Pension Trust) Rules, 2007 (the LAPTRUST Rules,
2007).

That the co-existence subsisted until year 2011 when the 1* Petitioner established the Local Authorities
Pension Trust (Umbrella) Retirement Fund (a defined contribution scheme) pursuant to the National
Treasury Circular Number 18 of 2010 which required all public defined benefits schemes to convert
to defined contribution schemes since the government found them to be unsustainable due to deficits
in funding levels occasioned by the disconnect between contributions made vis-a-vis the benefits paid

and poor investment decisions.
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73:

74.

75.

76.

77.

78.

79.

3
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That over the years, members have been transferring from one scheme to the other at whim catalysed
by vigorous marketing and cut-throat competition perpetuated by LAPTRUST which has always
regarded itself as a superior scheme. Even after the management of the two schemes agreed not to
transfer members to allow a smooth merger process, the then General Manager of LAPTRUST who
is now the Group Managing Director of LAPTRUST and associated companies vehemently opposed
the decision and insisted that members should be allowed to move at will. That he instigated members
by releasing correspondence to them to push for transfer from LAPFUND to LAPTRUST.

The affiant narrates the background of efforts that have been made towards the merger of LAPFUND
and LAPTRUST going back to 2006, much in tendem with the process as narrated in the replying
affidavit of Dr. Julius Muia already set out above.

The affiant adds that one of the issues that was to be addressed was transfer of members between the
two schemes which had caused confusion and losses to members.

The affiant depones that upon promulgation of the Constitution in 2010, Parliament commenced
the legislative process with the aim of inter alia aligning affected institutions to the devolved system of
Government including enactment of the County Governments Act, 2012,

That Section 132 of the County Governments Act provides as follows;

“Subject to the transitional provisions herein, all members and officers of staff of a county

government shall subscribe to an existing pension scheme for officers and staff of local
government.”

That unknown to LAPFUND, LAPTRUST was secretively pushing an agenda behind the scenes to
be the only scheme managing the retirement benefits for county employees by closing LAPFUND and
taking over its operations.

Thart on 28" November 2012 in a joint meeting between the two schemes and representatives of the
Ministry of Local Government, amendments to the County Governments Act No. 17 of 2012 and the

Urban Areas €5 Cities Act were agreed upon which were meant to preserve the two schemes during
transition to county governments awaiting the conclusion of the merger process and establishment of

a new scheme into which the two would merge. According to LAPFUND, the agreed amendments
included;

(a) Deletion of Section 132 and substitution with the following inter alia;

(i) Section 132(1) there shall be established a pension scheme for members, officers and
staff of the county governments which shall be a defined benefits scheme.

(i)  Section 132(2) All members, officers and staff of county governments who
immediately before commencement of this Act were members of the local authorities
provident fund shall upon commencement of this Act continue to subscribe to the
defined contribution provident fund

(b) Deletion of section 49 and substitution with the following;

« All members, staff and officers of institutions set up under this Act shall subscribe

only to the schemes established under section 132 (1) (2) and (4) of the County
Governments Act 2012.”

{}
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80.

81.

82.

83.

84.

85.

86.

87.

88.

89.

The affianc alleges that in 2 bid to steal a match against LAPFUND, the Managing Director of
LAPTRUST represented to the Permanent Secretary, Ministry of Local Government amended
proposals intended to ouster LAPFUND as follows:

(a) The existing pension scheme currently for officers and staff of local authorities is hereby re-
established and subject to the transitional provisions herein, all members, officers and staff of
a county government shall subscribe to the re-established scheme,

(b)  Allmembers, officers and staffof focal authorities who immediately before the commencement
of this Act were members of the defined contribution or the provident fund shall transfer their
membership and accrued benefits to the re-established scheme.

The affiant avers that after the amendments to the two Acts, LAPTUST started using the Section to
the disadvantagc of LAPFUND to the extent that the CoG issued Circular No. 10f2014 directing all
counties to stop making contributions to LAPFUND.

The affiant states that the impugned Aet does not conflict wich any provisions of the Constitution,
that the setting up of a scheme would not require expenditure of Kshs.1.5 billion as alleged as all that
is required is drafting and registration of relevant trust deed and rules.

Itis furcher the averment of the affiant that the government does not have control over the corporate
entity established under the impugned Act as it provides for the Board of Trustees to appointall persons
and entities and to make all decisions in respect of recruitment of staff, managers, custodians and
administrators of the scheme on behalf of the scheme.

Further, that funds of the scheme are vested in individual members. That the scheme does nort force
members to contribute to NSSF, does not designate retirement saving ofcouncy governments, violate
the functional and institutional integrity of county governments or designate the retirement savings
of county government, employees as public funds.

Itis further the averment of the affiant that the impugned et does not conflict with the provisions
of the Retirement Benefits Act as it provides at section 45 that in case of a conflict between the Act
and any provisions of the RBA the latter would prevail over subsidiary legislation. That should there
be conflict between the Act and the Occupational Retirement Benefits Regulations, the impugned Act
would prevail on the basis of hierarchy of statute.

The affiant depones that the provisions of the Act will only take effect after five yearsand there s plenty
of time to putin place any procedures required under the Retirement Benefits Act.

Itis further the aflant’s averment that the impugned Act does not conflict with provisions of section
132 of the County Governments Act and section 49 of the Urban Areas and Cities Act. F urther chat the
impugned At cannot conflict with the Government Policy since statute is superior to policy.

Itis the affiant’s averment that no injury has been caused oris likely to be caused to the Petitioners as the
impugned Actshall not lead to intermingling of defined benefits obligations and defined contributions
obligations, or alter the terms and conditions of employment of the Petitioners. That if there will be
any alteration of terms then the same is justifiable as such future benefits are capable of alternation.

The affiant contends that alleged actuarial deficits stem from the 1 Petitioner’s poor managemenc and
investment decisions, and that in any event such actuarial deficits are unsubstantiated and unproved.

kenyalaw,org/casclaw/cascs/vicw/248631/ L




90. The affiant concludes that the allegations in the petition are unfounded, in bad faith and an abuse of
Court process. That the same allegations were made and lost before the National Assembly and the
Senate during stakeholder participation.

Response by RBA

91.  The Retirement Benefits Authority filed replying affidavits of Charles Machira, its Chief Manager,

Supervision, in response to Petition No. 213, 222 and 230 of 2019 respectively, all sworn on 16" July
2020.

92. The thrust of the averments in the three replying affidavits is that the objects of the Retirement Benefits
Authority are set out in Section S of the Retirement Benefits Act. That the County Governments
Retirement Scheme Act, 2019 conferred upon the Retirement Benefits Authority the obligation of

transitioning the County Governments Retirement Benefits scheme under section 55 of the impugncd
Act. Further, that the RBA has not failed to carry outits obligations under the Retirement Benefits Act
as alleged by the Petitioners.

93. It is the position of RBA, that by an advertisement in the Daily Nation and Standard Newspapers on
239 October 2020, the Chief Executive Officer of the Board of the Local Authorities Provident Fund

gave the impression to the public that LAPFUND is the County Government Retirement Scheme
referred to under section 56 of the impugned Aet.

94, Upon realisation of the same, the RBA’s Chief Executive Officer wrote to caution the CEO of
LAPFUND to stop giving such false impression as was created by the advertisements.

95. Mr. Machira denies that the provisions of the impugned Act offend any provisions of the Constitution

or the Retirement Benefits Act or that it introduces inferior terms of employment for employees of
county governments as alleged by the Petitioners.

96. It prays that the petitions be dismissed.

Response by County Pensioners Association

97. The County Pensioners Association filed a replying affidavit of EZRA O. NGOGE, its Chairman
which supports the position of the Kenya County Government Workers Union.

98. He avers that the following sections of the impugned At are inconsistent with articles 2(4), 6(2), 10(2)
(a), 27, 36, 40,41, 43(1) (a), 118(1)(b), 174(c), (h), 186(1), 189and 235(1) of the Constitution of Kenya
2010, as read with clause 14 of the Fourth Schedule and clause 6 and 15 of the Sixth Schedule thereof
as follows;

(a)  Section 3(c) of the Impugned Act, is inconsistent with the Constitution to the extent that it
purports to relieve the National Government of the constitutional responsibility for providing
social security to all citizens including members, officers and staff of County Governments.

(b) Section 6 undermines the functionality and institutional integrity of County Governments.

(c) Section 18 and 23 of the Impugned Aet to the extent that it purports to lock out the current
corporate administrator of the DB Scheme and the DC Scheme from administering the
proposed scheme.

(d) Section 56(5) of the impugned Act by discriminating against the staff of the administrator of
the DB and DC Schemes.

55
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29,

100.

(c)

(f)

Section 2 as read together with section 24 which excludes house allowance in the definition of

pension emoluments

Government. The same also purports to compel the members, officers and staff of County
Governments to join a pension scheme other than that which they have freely and voluntarily
chosen, contrary to the provisions of article 36 of the Constitution.

He depones that the impugned Aet is unconstitutional to the extent thar:

(a)
(b)
()
(d)
(¢)

(f)

It was enacted after 2 mock public participation;

It purports to relieve the state of its constitutional responsibility;
It discriminates against the members of the DC and DB Schemes;
It discriminates against the employees ofcounty governments;

It infringcs on the constitutional rights of the County Government Employccs to fair labour
practices and;

Infringes on the constitutional rights of County Government Employees to protection of
private property.

It is further his averment that the impugned Aet is in conflict with the Retirement Benefits Act and
section 132 of the County Governments Act because it will:

()

(b)

(d)

(e)
(f)
(g)

Lead to joining of the Defined Benefits Obligations and the Defined Contribution Obligations
despite the structural differences in the two types of schemes and the prevailing regulatory
norms,

Adversely and unjustifiably alter the cerms and conditions of employment of the employees of
the County Governments,

Lead to the illegal and irregular merger of the DB Scheme into another scheme without proper
and adequate provision for its actuarial deficits and liabilities,

Unjustiﬁably forestall the contracts between the two schemes and its various sponsors within
the County Governments,

Lead to unnecessary and unjustifiable wastage of funds invested by the DB Scheme,
Lead to the unnecessary and unjustifiable loss of employment and,

Place the private pension savings of the members of the DB Scheme under the direct control
and management of the national government. :

Response by Nakuru Water and Sanitation Services Company Limited

101.




102.

103.

104.

105.

106.

107.

108.

That the impugned Ac threatens the right to social security of its members, some of whom are
employees of the water companies, by reducing the amount of emoluments to be contributed by both
the employer and the employee thereby reducing the pension earnings of members contrary to section
138(1) of the County Governments Act.

That the impugned Act limits the period under which its members are to be paid their monthly pension
emoluments to a maximum period of S years.

That the impugned Act has removed the insurance benefit currently catered for by the existing schemes
and enjoyed by its members thereof, and transferred the rcsponsibiltty to provide the insurance benefit
from the scheme to the sponsors. That this is unprocedural and unconstitutional as it was done
without consulting the sponsors.

It is the positon of the Nakuru Water Company that the impugned Act is unconstitutional to the
extent that proper public participation was not carried out to the detriment of water companies. That
Sponsors of the scheme who are adversely affected by the impugned Act will suffer irreparable loss
which cannot be compensated.

In response to Petition No. 036 of 2022 the County Executive Committee Member, Finance and
the County Government of Kakamega filed the replying affidavit of Lawrence Omuhaka, the Chief
Officer In Charge of Public Service and Administration and Secretary to the Advisory Committee,
County Government of Kakamega. He contends that LAPFUND is not a pension scheme or an
existing scheme envisaged under section 132 of County Government Act and section 49 of Urban Areas

and Cities Act and further that the County Government of Kakamega has never been subject to the

provisions of the Local Authorities Provident Fund Act or signed 2 memorandum of understanding
with LAPFUND.

He depones that during the 16" Executive Committee meeting held on 17" September 2019 the
members of the Public Service and Administration presented a memorandum on execution of Deed
of Adherence for the sponsorship of employees in the County Pension Fund. The Memorandum
requested the cabinet to approve as follows:

(1) The Execution of Deed of Adherence under the County Pension Fund to enable update with
the fund.
(it) That all new employees who joined the service of the County after the first general election

under the Constitution of Kenya 2010 be enrolled as a term and condition of employment to
County Pension Fund.

(iii)  Thatwith effect from August contributions willbe channelled to County Pension Fund (CPF)
after completion of all the paper work.

(iv)  That the County Government of Kakamega jointly with other County Governments within
the Republic of Kenya shall own the County Pension Fund and shall participate in all its
activities as required of a sponsor under the Retirements Benefits Authority.

(v) That the transfer of employees to CPF will not result into loss of benefits for the members.

That in compliance with section 132 of the County Government Act and the Constitution 2010 and
in relation to the 16" Executive Committee held on 17* Septembcr 2019, the Cabinet approved the
Deed of Adherence whereupon all employees who joined the service of the County on permanent and

Pensionable terms were to be enrolled in the County Pension Fund as a mandatory requirement.
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109. That the decision to transfer the benefits of permanent and pensionable employees to County Pension
Fund (CPF) was informed by the benefits offered from the defined contributions plan operated by
CPF which are superior to the provident fund scheme that js offered by LAPFUND.

110.  Thatlegally the employer has a right to move the service provider’s pension scheme for jts staff provided
it provides better services and no consent of the employee is required as stipulated in the County
Government Act.

1. Thac the staff and officers who are employed by the County Government have a constitutional right

pension scheme also known as CPF,

112, That an employer is required under the law to determine the retirement benefit scheme for its
employees. Specifically section 33 of the Retirement Benefits Act provides as follows:

Notwithstanding the provisions of any written law for the time being in force, an employer may with
the approval of his employees pay any statutory contributions in respect of such employees into any
scheme fund prescribed for that purpose.

113. That the employees approval was obtained whereupon the County Government of Kakamega
together with the County Pension Fund carried out sensitization exercise of all staff through public
participation from 9" - 14* October 2019 before the employees benefits were transferred to the
County Pension Fund.

114. That the said sensitization exercise was aimed at achieving the following:
(a) Sensitizing the staff about the essence of being enrolled in a Pension Scheme.

(b) Sensitizing the staff about the security of their benefits

(monies)
(c) Sensitizing the staff about the consequences of the shift from a provident fund to a pension
scheme.

115.  That the scheme prescribed under section 33 of the Retirement Benefits Act and section 132 of
the County Government Act currently is the County Pension Fund (CPF) formerly known as the
LAPTRUST (Umbrella Retirement Fund).

116.  That the County Pension Fund is an Umbrella Pension Scheme registered by the Retirement Benefics
Authority (RBA) in April 2011 under its previous name LAPTRUST (Umbrella) Retirement Fund,
for local government employees in Kenya.

117. That the contributory scheme for CPF is in the ratio of 12% of basic salary plus house allowance
for employees and 15% of basic salary plus house allowance for employers while in LAPFUND the
contribution ratio was 7.5% of basic salary for employees and 15% of basic salary contributed by the
Employer.

118.  That the increase in what the employee is to contribute towards the County Pension Fund is in
accordance with the recommendation of the 19" Executive Committee meeting held on 7* November,
2019 as approved by the Cabinet.

119. That the Petitioner has not raised any complaints with the County Human Resource Advisory
Committee, the Kakamega County Public Service Board or the Public Service Commission and has

tay kcnyalaworg/casclaw/cas:s/vicw/24863l/ 21




120.

therefore failed to exhaust the alternative mechanisms of resolving the dispute as provided under the
County Government Act hence the suit is prematurely before this Court.

The affiant further depones that no constitutional right of the Petitioner has been violated nor has
there been any breach of the County Government Retirement Scheme Act as the Act is not opcrational.

That the suit is bad in law, does not disclose any cause of action against the County Government of

Kakamega and is therefore an abuse of Court process.

Analysis and Determination

121.

122.

123.

124.

125.

126.

127.

oxe

In view of the number of Petitions that have been consolidated into this suit and the very large number
of parties involved who are in excess of 165, further in view of the fact that some of the parties appear
in two or more capacities with some appearing in one as Petitioner, in another as Respondent and in
yet another as Interested Party, further in a bid to create order in the manner in which the hearing
was conducted, the parties agreed to group themselves into two broad categories, the first being those
contesting the validity of the impugned Act and the second constituting those supporting the same.

All the parties contesting the validity of the impugned Act in their pleadings including all Petitioners
and the Interested Parties supporting them, will loosely be referred to as Petitioners. The group
comprising of the Respondents and Interested Parties supporting the validity of impugned Act will
be referred to as Respondents.

During the hearing, the Petitioners were led by Senior Counsel Githu Muigai assisted by Dr. Muthomi
Thiankolu while the Respondents were led by Senior Counsel Ngatia.

It is common ground that until November 2010, employees of Local Government Authorities were
covered under two retirement benefits schemes LAPTRUST a pension scheme and LAPFUND, a
provident fund scheme. Itis further common ground that LAPTRUST was established in 1929 asa
Defined Benefits (DB) Scheme under an irrevocable trust. For this reason the amount of contribution
by the employee and/or employer (the Sponsor) was not relevant to the amount of pension that was
payable, which was based on the average of the last three years’ salary and calculated based on a formula
set out in the Trust Deed and Rules of the Scheme.

LAPFUND on the other hand was established in 1960 as a provident fund scheme. It was a defined
contribution scheme with benefits pegged on the contributions made by the employer (the Sponsor),
the employee and interest accrued thereon. The whole amount was withdrawn upon retirement ot
leaving service in circumstances that allowed the member employee to withdraw benefits.

In November 2020, the Government made 2 policy shift through Treasury Circular No. 18 of 2010
issued on 24" November 2010. The circular is titled “Public Service Retirement Benefits Schemes
Approval By The Treasury Prior To Registration By The Retirement Benefits Authority (RBA)”. In
the circular the Permanent Secretary, Treasury outlined the several policy shifts that had been adopted
by the Government. Among them was the maintenance of scheme funding at the statutory level of
100%, conversion of Defined Benefits retirement schemes into defined contribution schemes not later
than 1*July 2011 guided by the Retirement Benefits Act and Regulations and guidelines issued by RBA.

As a direct consequence of the circular, LAPTRUST commenced the process of conversion from a
DB to DC scheme which it successfully did and the scheme was approved and registered by RBA on
27" May 2011 (date of the certificate of Registration of LAPTRUST (Umbrella) Retirement Fund,
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128.

129.

130.

131.

132.

Section 132 of the County Government Act and section 49 of the Urban Areas and Cities Act provide
as follows —

Section 132 of the County Government Act

132.  Pension schemes

Subject to the transitional provisions herein, all members, officers and staff of
a county government shall subscribe to an existing pension scheme for officers
and staff of local government.

Section 49 of the Urban Areas and Cities Act

49. Pension Schemes

All officers of a board shall, on the commencement of this Act, subscribe to an
existing pension scheme approved by the Retirement Benefits Authority.

It is worth noting that under the LAPTRUST Umbrella Scheme “employcr” is defined to include

- bodies other than the county governments as follows:

“A sponsoring local authority, reciprocating body, associated organization or any other
company or organization which by a deed of adherence agrees to participate in the Fund
by, inter alia, making contributions thereto on behalf of employees or a substitute of the
Employer who assumes this position upon execution of a deed of substitution and has been
admitted to the Fund as a participating Employer and who is specified in the Special Rules.”

In view of the fact that both the County Government Act and the Urban Areas and Cities Aet did not
specify which of the two existing retirement benefits schemes between LAPFUND and LAPTRUST
was the scheme referred to in the two statutes, there has been a tussle between the two schemes over

which one of them should cover the employees of county governments.

It would appear that part of the reason for enactment of the impugned Act was an attempt to resolve
this issue. Further, that this issue was the reason for failure of successive attempts to enact a statute to
merge the two schemes and one of the major reasons for dissatisfaction wich the impugned Act that led
to the petitions that are the subject of this judgment. The petitions were disposed of by way of written
submissions which were highlighted by the parties in open Court.

Having considered the very large volume of pleadings and submissions filed by the parties herein
together with the supporting documents and authorities and having heard the parties, the issues arising
for determination are in my view the following:

(i) Whether this Court has jurisdiction to hear and determine the petitions;
(ii) Whether the Petitioners have locus standi to institute the petitions;
(iii) ~ Whether the petitions are defective for joinder, misjoinder and nonjoinder of parties;

(iv)  Whether the impugned Act is unconstitutional for violating the national values and principles

of public participation;
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(v) Whether sections 4(1), 6(2)(a), 6(6), 10(1), 12, 51, 52(2), 52(3) and S5 of the impugned
Aet are unconstitutional for violating the functional and institutional integrity of county
governments;

Whether sections 2, 4(3), 38(3)(b), (c), 52 and 55 of the impugned Act are
unconstitutional for violating article 41 of the Constitution on the right to fair
labour practices;

(vi)  Whether sections 3(1)(c), 4(3), 6, 7, 18, 23, 52, 53 and 56(S) of the County Government
Retirement Scheme Act are discriminatory, inconsistent with or violate the Constitution and/

or undermine the authority of the Retirement Benefits Act and are therefore void;

(vii)  Whether the County Pension Fund [previously known as the Laptrust (Umbrella) Retirement
Fund) is the "existing pension scheme” for the members, officers and staff of the forty-seven
county governments referred to in Sections 132 and 49 of the County Governments Act, 2012
and the Urban Areas and Cities Act, 20115

(viii) Whether the implementation of the impugned Act will injure and/or harm the members,
officers and staff of the forty-seven county governments as alleged in the petitions;

(ix) Whether the County Government Retirement Scheme Act has provided sufficient mechanisms
and/or provisions to ensure the smooth transition of the closed schemes;

(x) Whether the Petitioners are entitled to the reliefs sought.

Jurisdiction of the Employment and Labour Relations Court

133.

134.

The Attorney General filed a notice of preliminary objection in which it objects to the jurisdiction
of this Court to hear and determine the consolidated petition within the meaning of Chapter 10 of
the Constitution and section 12 of the Employment and Labour Relations Act. It is the position of the
Attorney General that article 165 of the Constitution which establishes the High Court provides at
article 165(3) and 165(5) that the Court has exclusive jurisdiction to determine the question whether

aright or fundamental freedom in the Bill of Rights has been denied, violated infringed or threatened
and to hear any question respecting the interpretation of the Constitution including:

(1) the question whether any law is inconsistent with or in contravention of this Constitution;

(ii) the question whether anything said to be done under the authority of this Constitution or of

any law is inconsistent with, or in contravention of, this Constitution;

(i)  any matter relating to constitutional powers of State organs in respect of county governments
and any matter relating to the constitutional relationship between the levels of government;
and

(iv)  aquestion relating to conflict of laws under article 191; and
(e) any other jurisdiction, original or appellate, conferred on it by legislation.

That Section 12(1) of the Employment and Labour Relations Court Act provides that:

12.  Jurisdiction of the Court

(1) The Court shall have exclusive original and appellate jurisdiction to hear and determine
all disputes referred to it in accordance with article 162(2) of the Constitution and the
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135.

136.

137.

138.

139.

provisions of this Act or any other written law which extends jurisdiction to the Court
relating to employment and labour relations including—

(a) disputes relating to or arising out of employment between an employer and
an employee;

(b) disputes between an employer and a trade union;
(c) disputes between an employers’ organisation and a trade union’s organisation;

(d) disputes between trade unions;

(e) disputes between employer organisations;

(e) disputes between an employers’ organisation and a trade union;

(f) disputes between a trade union and 2 member thereof;

(g) disputes between an employer’s organisation or a federation and a member
thereof;

(e) disputes concerning the registration and election of trade union officials; and

(f) disputes relating to the registration and enforcement of collective agreements.

It is submitted that pursuant to the provisions only the High Court has jurisdiction to hear and
determine questions whether any law is inconsistent with or in contravention with the Constitution
as well as any matter relating to constitutional powers of state organs in respect of county governments
and any matter relating to the constitutional relationship between levels of government. Further, that
only the High Court has jurisdiction to hear and determine a question relating to conflict of laws under
article 191 of the Conststution.

Itis submicted that the parties to the petition do not fall within any of the categories stated in section 12
of the impugned Act. The Attorney General cities and relies on the decision in the case of Staff Pension
Fund & Kenya Commercial Bank Staff Retirement (DC) Scheme 2006 €3 another v Ann Wan gut Nougi
&9 524 others [2018) eKLR where the Court stated that the jurisdiction of the High Court s unlimited
while the Employment and Labour Relations Court has limited jurisdiction.

The Attorney General further cited and relied on the decision in Samuel Kamau Macharia €5 another
v Kenya Commercial Bank Limited €5 2 others (2012) eKLR where the Court held that:

“A Court's jurisdiction flows from either the Constitution or legislation or both. Thus, a
Court of law can only exercise Jurisdiction as conferred by the constitution or other writcen
law. It cannot arrogate to itself Jurisdiction exceeding that which is conferred uponitby law.
We agree with counsel for the first and second respondents in his submission that the issue
as to whether a Court of Law has Jurisdiction to entertain a matter before it, is not one of
mere procedural technicality: it goes to the very heart of the matter, for without jurisdiction,
the Court cannot entertain any proceedings.”

The Attorney General further relied on the decision in Kenya Ports Authority v Industrial Court of
Kenya €5 2 others, Civil Appeal No, 236 0f 2012 where the Court of Appeal held that pension disputes
are not trade disputes and the Labour Court has no jurisdiction to hear the same.

The Attorney General submitted that this Court has had occasion to examine incidences where it
would have jurisdiction to determine a matter that involves a constitutional question in Kenya Council
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140.

141.

142.

143.

of Employment and Migration 4 vencies €3 another v Samuel Mwongera A rachi €9 2 others (2015) eKLR
where the Court held:

“Whereas and from the foregoing provisions of the law, the Court has jurisdiction
to adjudicate constitutional questions, these questions must arise within the broad
relationship parameters set out under section 12 of the Act and further they can only be
agitated by persons identified under section 12(2) of the Act acting in person or through
authorized representative as stated earlier.”

For the Petitioners, it is submitted that the key question should be whether a dispute regarding pension
arrangements is a dispute relating to employment and labour relations within the meaning of article
162(2)(a) of the Constitution and section 12(1) of the Employment and Labour Relations Court Act.
The Petitioners pose the questions:Can the right to pension exist in isolation or detachment from

employment? Can a person become entitled to a pension without being employed?

It is submitted that this Court has already answered these questions in the negative in Anne Wangui
Ngugi & 524 Others (Civil Appeal No. 10 of 2014, by holding that retirement benefits “find their
rooting” in the relationship between an employer and an employee. Therefore, the jurisdictional

question is frivolous and akin to the vexed question of which came first between the egg and the
chicken. It is submitted that the Court of Appeal has affirmed the jurisdiction of this Court in cases

such as the instant one.

It is further submitted that the authorities referred to by the Attorney General are irrelevant and of
no precedent value to the extent that the facts of the relevant cases are vastly different from the facts
of the instant case. That as Mativo J. (as he then was) warned in Advanced Gaming Limited v Betting
Control and Licensing Board €5 2 others; Safaricom Limited (Interested Party) [2019] eKLR (High
Court Constitutional Petition No. 271 of 2019, at paragraphs 125-126:

« A decision is only an authority for what it actually decides. What is of the essence in a
decision is its ratio and not every observation found therein nor what logically follows from
the various observations made in it.... every judgment must be read as applicable to the
particular facts proved, or assumed to be proved, since the generality of the expressions
which may be found there are not intended to be expositions of the whole law, but
governed and qualified by the particular facts of the case in which such expressions are to
be found... The ratio of any decision must be understood in the background of the facts of
the particular case. A little difference in facts or additional facts may make a lot of difference
in the precedential value of a decision.”

Itis further submitted that the Supreme Court has had occasion to set out guidelines for interpretation
of such matters, of relevance being the observation that the Constitution should be interpreted in a
holistic manner, within its context and in its spirit. That I the Matter of the Kenya National Human
Richts Commission, Sup. Ct Advisory Opinion Reference No. 1 of 2012; [2014] eKLR, the Court at
paragraph 26 remarked:

«  But what is meant by a holistic interpretation of the Constitution? It must mean
interpreting the Constitution in context. It is the contextual analysis of a constitutional
provision, reading it alongside and against other provisions, so as to maintain a rational
explication of what the Constitution must be taken to mean in light of its history, of the

issues in dispute, and of the prevailing circumstances. Such scheme of interpretation does
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144,

145.

146.

not mean an unbridled extrapolation of discrete constitutional provisions into each other,
50 as to arrive at a desired result.”

[t is further the submission of the Petitioners that in the case of Speaker of the Senate &3 Another v
Attorney General €5 4 Others, Sup. Ct, Advisory Opinion No, 2 of 2013; [2013] eKLR, [paragraph
156], the Supreme Court further explicated the relevant principle as follows:

“The Supreme Court of Kenya, in the exercise of the powers vested in it by the Constitution,
has a solemn duty and a clear obligation to provide firm and recognizable reference-points
that the lower Courts and other institutions can rely on, when they are called upon to
interpret the Constitution. Each matter that comes before the Court must be seized upon as
an opportunity to provide high-yielding interpretative guidance on the Constitution; and
this must be done in a manner that advances its purposes, gives effect to its intents, and
illuminatesits contents. The Court must also remain conscious of the fact that constitution-
making requires compromise, which can occasionally lead to contradictions; and that the
political and social demands of compromise that mark constitutional moments, fertilize
vagueness in phraseology and draftsmanship. It is to the Courts that the country turns, in
order to resolve these contradictions; clarify draftsmanship gaps; and settle constitutional
disputes. In other words, constitution making does not end with its promulgation; it
continues with its interpretation. It is the duty of the Court to illuminate legal penumbras
that Constitutions borne out of long drawn compromises, such as ours, tend to create. The
Constitutional text and letter may not properly [capture] express the minds of the framers,
and the minds and hands of the framers may also fail to properly mind the aspirations of
the people. It is in this context that the spirit of the Constitution has to be invoked by the
Court as the searchlight for the illumination and elimination of these legal penumbras,”

Itis submitted that the Employment and Labour Relations Court was established by the Employment
and Labour Relations Court Act pursuant to article 162(2)(a) which grants this Court the status of
the High Court, and confers upon this Court the jurisdiction in mateers concerning employment and
labour relations. Pursuant to article 162(3) of the Constitution, Parliament enacted the Employment
and Labour Relations Court Act. Section 12(1) of the Employment and Labour Relations Court Act

furcher provides for the jurisdiction of the Employment and Labour Relations Court (ELRC) in the

following terms:

(1) The Court shall have exclusive original and appellate jurisdiction to hear and determine all
disputes referred to it in accordance with article 162(2) of the Constitution and the provisions
of this det or any other written law which excends jurisdiction to the Court relating to
employment and labour relations including—

(a) disputes relating to or arising out of employment between an employer and an

employee;

It is submitted that the clear wording of the debarment of the High Court by the Constitution is
that it “shall not have jurisdiction in respect of matters falling within the jurisdiction of the courts
under article 162(2).“ On the other hand the ouster of its jurisdiction under section 12(1) of the
Employment and Labour Relations Court Act is that the Labour Relations and Employment Court
"shall have exclusive original and appellate jurisdiction to hear and determine all disputes referred to it

in accordance with article 162(2) of the Constitution and the provisions of this Act or any other written

law which extends jurisdiction to the Court relating to employment and labour relations including
disputes relating to or arising out of employment between an employer and an employee;”
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147.

148.

149.

150.

151

152.

Section 12(1) of the Employment and Labour Relations Court Act provides for the Court to hear first,
“all disputes referred to the Court in accordance with article 162(2) of the Constitution” and secondly

disputes referred to itin accordance with the provisions ofthe Emplwmenrand Labour Relations Court

Act. Thirdly it has jurisdiction to hear and determine matters referred to the Court under any other
written law which extends jurisdiCtion the Court. In all the three circumstances, the matters ought to

relate to employment and labour relations.

It is my view that the enumeration under subsections 1(a) to (j) are not exclusive or conclusive. The
word before the enumeration is “including” which under Black’s Law Dictionary is defined as -

“include, To contain as a part of something. The participle including typically indicates a

partial list”

It is clear from the foregoing that the Constitution and the Employment and Labour Relations Court

Act both define the jurisdiction of this Court to deal with employment and labour relations matters.
There is no requirement that there must be an employee-employer relationship between the parties to
the suit for the Court’s jurisdiction to be invoked. Indeed the Constitution is clear under article 165(5)
that the High Court shall not have jurisdiction in matters falling within the jurisdiction of the Courts
contemplated under article 162(2).

Pension and terminal benefits are terms and conditions of employment. The Employment Act at section
10(3) provides for terms and conditions of employment that must be contained in a written contract
of employment as follows:

(3) The statement required under this section shall also contain particulars, as at a specified date
not more than seven days before the statement, or the instalment containing them, is given of—

(a) any terms and conditions relating to any of the following—

(i) entitlement to annual leave, including public holidays, and holiday pay
(the particulars given being sufficient to enable the employee’s entitlement,
including any entitlement to accrued holiday pay on the termination of
employment, to be precisely calculated);

(ii) incapacity to work due to sickness or injury, including any provision for sick

pay; and
(iii) pensions and pension schemes;

The impugned 4ct provides for changes in the definition of pensionable benefits for county
government employees to exclude house allowance. To the extent that the said employees are members
and have been contributing to the pension schemes in place before the enactment of the impugncd Act,
the Aet constitutes an amendment in the terms and conditions of employment of affected employees,
which is a matter within the jurisdiction of this Court.

In the case of Public Service Commission €5 4 others v Cheruiyot € 20 others (Civil Appeal 119 & 139
of 2017 (Consolidated)) (2022] KECA 15 (KLR) (8 February 2022) (Judgment) the Court observed
as follows at paragraph 44

“Qur interpretation of the provisions of section 12 of the Employment and Labour Relations

Court Act is that the Employment and Labour Relations Court has jurisdiction to entertain
any dispute or any contemplated dispute under section 12(1) but the dispute between the
parties must be related to their employment and/or touching on labour relations. This is
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therefore to mean that the jurisdiction of the Employment and Labour Relations Court
is not limited to the determination of disputes arising out of a contract of employment
between an employee and an employer, the court can also determine any constitutional
violations of the rights of any party arising from an employee-employer relationship.
However, for the court to entertain a petition premised on the breach of a party’s
fundamental rights under the Constitution, the alleged constitutional breach must be
ancillary and incidental to the matrers contemplated under section 12 of the Act. Our view
is fortified by the preamble to the Employment and Labour Relations Court Act, 2011 which
provides that it is:

“An Act of Parliament to establish the Employment and Labour Relations Court
to hear and determine disputes relating to employment and labour relations and
for connected purposes.”

[Emphasis added]

153.  The same sentiments were expressed in the case of Mackenzie Moulding Mogere €5 Another v Trustees
of Telposta Pension Scheme €5 4 Others [2017) eKLR the Court, while addressing a similar objection
stated:

24, We have considered the issue of jurisdiction and, ultimatcly, we agree with the respondents that
the High Court made no error in transferring the constitutional petition to the ELRC and the
ELRC made no error in law in hearing and determining it. It is not a novel issue and we are
content to follow the decision of this Court in the case of Nellie Wanjala Opembe v Fibi Usita
Aura & Another [2016] eKLR where similar objections were raised.

This Court stated:-

“In The matter of the Interim Independent Electoral Commission, Constitutional
Application No. 2 of 2011 (unreported) The Supreme Court succinctly addressed
the question of jurisdiction thus,

“29.  Assumption of jurisdiction by courts in Kenya is a subject
regulated by the Constitution; by statute law, and by
principles laid outin judicial precedent. The classic decision
in this regard is the Court of Appeal decision in Owners of
Motor Vessel “Lilian 8’v Caltex Oil (Kenya) Limited (1989)
KLR 1, which bears the following passage (Nyarangi, J A at

page 14):-

“I think that it is reasonably plain that a question
of jurisdiction ought to be raised at the earliest
opportunity and the court seized of the matter
is then obliged to decide the issue right away on
the material before it. Jurisdiction is everything.
Without it, a court has no power to make one
more step.”

30. The Lilian S’ case establishes that jurisdiction flows from
the law, and the recipient — Court is to apply the same,
with any limitations embodied therein. Such a court may
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not arrogate to itself jurisdiction through the craft of
interpretation, or by way of endeavours to discern or
interpret the intentions of Parliament, where the wording
of legislation is clear and there is no ambiguity. In the case
of Supreme Court, Court of Appeal and High Court, their
respective jurisdictions are donated by the Constitution.”

This Court has pronounced itself in similar instances, on the question of whether
the Employment and Labout Court has jurisdiction to consider constitutional
issues. In the case of County Assembly of Kisumu €9 2 Others v Kisumu
County Assembly Service Board €9 6 Others [2015] eKLR it was posited that the
Constitution does not establish a stand-alone constitutional court with exclusive
jurisdiction to adjudicate upon constitutional issues. Similarly, in the case of Prof.
Daniel N. Mugendi v Kenyatta University € Others [2013] eKLR, which was
concerned with the question of whether or not the Industrial Court had jurisdiction
to determine issues concerned with the of violation of constitutional rights, this
Court cited with approval the decision of Majanja, J. in United States International
University (USIU) v The Attorney General € Others [2013] eKLR where the learned
judge in adopting the position of the Geaba v Minister of Safety and Security L g
Others CCT 64/08(2009) ZACC 26 observed thus;

“Gince the court is of the same status of the High Court, it must have
jurisdiction to enforce labour rights in article 41 and the jurisdiction
to interpret the Constitution and fundamental rights and freedoms is
incidental to the exercise of jurisdiction over matters within its exclusive
domain. In any matter falling within the provisions of section 12 of
the Industrial Court Act, then the Industrial Court has jurisdiction to
enforce, not only article 41 rights but also all fundamental rights ancillary
and incidental to the employment and labour relations including

interpretation of the Constitution within the matter before it.”

In furtherance of this position, with which we are in agreement, the same court
in the case of Prof. Daniel N. Mugendi v Kenyatta University € 3 Others (supra)
observed thus;

“In the same token we venture to put forth the position that as we have

concluded that the Industrial Court can determine industrial and labour
relations matters alongside claims of fundamental rights ancillary and
incident to those matters, the same should go for the Environment &
Land Court, when dealing with disputes involving environment and land
with any claims of breaches of fundamental rights associated with the two
subjects.”

25. To that learning, we may add another decision of this Court in Tudicial Service Commission v
Gladys Boss Shollei €9 Another [2014] eKLR where it was held:-

“[40]  Article 23(1) & article 165(3)(b) of the Constitution grants the High
Court powers to hear and determine questions involving redress of
violations or infringement or threatened violations of fundamental
rights and freedoms in the Bill of Rights. However, article 23 (2)

el
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provides for legislation giving original jurisdiction to subordinate
courtsto hearand determine disputes for enforcement of fundamental
rights and freedom. In addition, article 23 (3) does not limic
jurisdiction in the granting of relief in proceedings for enforcement of
fundamental rights to the High Court only, but empowers “a court”
to grant appropriate relief including orders of Judicial Review in the
enforcement of rights and fundamental freedoms under the Bill of
Rights. Also of note is article 20 (3) that places an obligation on “any
court” in applying a provision of the Bill of Rights to develop the law
and to adopt the interpretation that most favours the enforcement of
a right or fundamental freedom. These provisions confirm that the
Constitution does not give exclusive jurisdiction in the enforcement of
the Bill of Rights to the High Court, but anticipates the enforcement
of the Bill of Rights by other Courts.”

26. Itis beyond argumencin this case that the issues that arose for determination in the Trust Deed
related to the employment of the two appellants and are so interwoven that we cannot talk
about one without reference to the other. Simply put, they concern employment and labour
relations which is the remit of the ELRC under article 162 (2) (a) of the Constitution and
section 12 of the ELRC Act, enacted pursuant to article 162 (3). Furthermore, the‘dispute

took a constitutional trajectory as there was alleged non-compliance with the right to fair
administrative action and the legality of provisions for resolution of disputes in the RBA Act.
That alone would entitle the court to consider and determine the dispute.

154.  From the foregoing I find that the consolidated petition herein relates to terms and conditions of
employment and this Court has jurisdiction to hear and determine the same. I thus find no merit in
the preliminary objection raised by the Hon. Attorney General.

Whether the Petitioners have locus standi to file and prosecute this matter against the Respondents

155.  Itis the submission of the Respondents that the Petitioners in Petition No. 213 of 2019 and Petition
230 of 2019 lack locus standi to file and prosecute the petitions on the basis that the Petitioners do
not fall within the provisions of section 12(2) of the Employment Labour Relations Court Act which
provides:

2. An application, claim or complaint may be lodged with the Court by or against an employee,
an employer, a trade union, an employer’s organisation, a federation, the Registrar of Trade
Unions, the Cabinet Secretary or any office established under any written law for such purpose.

156.  The Respondents rely on the decision in Public Service Commission & 4 others v Cheruiyor €3 20
others (Civil Appeal 119 & 139 of 2017 (Consolidated)) [2022] KECA 15 (KLR) (8 February 2022)
(Judgment) where the Court observed that there was no employee-employer relationship between the
litigants and the Court that had jurisdiction in the matter was the High Courr.

157. Inthe case of fohn Wekesa Kbhaoya v Attorney General [2013] eKLR the High Court observed that the
principle of locus standi has been greatly enlarged by articles 22 and 258 of the Constitution.

158.  Article 22(1) and (2) provides —

22. Enforcement of Bill ofRights
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159.

160.

161.

162.

(1) Every person has the right to institute court proceedings claiming that a right or
fundamental freedom in the Bill of Rights has been denied, violated or infringed, or
is threatened.

(2) In addition to a person acting in their own interest, court proceedings under clause (1)
may be instituted by—

(2) a person actingon behalf of another person who cannotactin their own name;
(b) apersonactingasa member of, or in the interest of, a group or class of persons;
(c) a person acting in the public interest; ot
(d) an association acting in the interest of one or more of its members.

Article 258 provides:

258.  Enforcement of this Constitution

(1) Every person has the right to institute court proceedings, claiming that this
Constitution has been contravened, or is threatened with contravention.

(2) In addition to a person acting in their own interest, court proceedings under clause (1)

may be instituted by—

(a) a person actingon behalf of another person who cannotactin their own name;
(b) apersonactingasa member of, or in the interest of,agroup or class of persons;
() a person acting in the public interest; or

(d) an association acting in the interest of one or more of its members.

Both articles 22 and 258 make it the duty of every person to protect the constitution and give every
person the right to institute Court proceedings claiming that a right or fundamental freedom in the
Bill of Rights or any provision of the Constitution had been contravened or was threatened with
contravention.

In Petition 213 of 2019, the Petitioner describes himself as a public spirited individual and human
rights defender. He states that he filed the petition in his capacity as the Executive Director of Kenyans
for Justice and Development Trust, a legal entity founded in Kenya to uphold the rule of law and
constitutionalism. In Petition 230 of 2019 the Petitioners are legal entities who are affected by the
provisions of the impugned 4ct.

I find that both the Petitioners in Petition 213 of 2019 and Petition 230 of 2019 have locus standi under
the expanded democratic space as envisioned in articles 22 and 258 of the Constitution of Kenya, 2010

to institute the petitions in the manner they did.

Whether the petitions are defective for joinder, non-joinder or misjoinder of parties

163.

164.

It has been submitted for the Respondents that the petitions are defective for non-joinder of the senate
and National Assembly.

As submitted by the Petitioners, order 1 rule 9 of the Civil Procedure Rules provides that no suit shall

be defeated by reason of misjoinder or non-joinder of parties.

Ol a0
peirg
YR kenvalaw.ore_/casclaw/c:scs/vicw/24863 1/ 32




165.

Further, the Attorney General has been joined to all the petitions. The Attorney General being the
principal legal advisor to the government in my view sufﬁciently represents the interests of both the
senate and national assembly. To this extents, I find no merit in the objection.

Whether there was public participation in the énactment process of the County Government

166.

167.

168.

169.

170.

171.

172,

173.

Retirement Scheme Act

It is the averment of the Petitioners that there was no public participation before the enactment of
the impugned Aet. That the senate gave stakeholders two days which fell on a weekend between 29*
November and 3" December 2018 to study and make representations on the contents of the bill. That
they were not given sufficient time for any meaningful engagement.

It is further the Petitioner’s averment that they petitioned the senate over the conduct of the senate
proceedings but received no response. Further that a single member of the senate presided over the
purported public participation exercise in breach of the Senate Standing Order No, 192.

Itis further submitted that both the Senate and National Assembly ignored views of not only the
Petitioners but also the other key stakeholders in a bid to rush the process. That the request of the
Intergovernmental Steering Committee of the summit to withhold consideration of the bill to facilitate
proper public participation was also ignored.

It is further the averment of the Petitioners that the National Government failed to publish the Act
in the Gazette and only did so long after the presidential assent and commencement of the Acz which
they aver to have been deliberate to avoid challenges to the Aet.

It is further submitted that both LAPTRUST and LAPFUND draw membership from water
companies which were never given an opportunity to present their views during the public
participation exercise.

For the Respondentsit is submitted that public participation over the impugned Act had been ongoing
since 2006 when the idea of merging LAPFUND and LAPTRUST was first mooted. That the
Petitioners participated in the National Assembly and in the Senate and the process was democratic,
That the exercise was repeated on 9" April 2019, Thereafter several versions of the Act had been drafted
and subjected to stakeholder participation.

The letters to the stakeholders is addressed to the following;

(i) Cabinet Secretary - Ministry of Labour and Social Protection;

(ii) Cabiner Secretary — Ministry of Public Service, Youth and Gender Affairs;
(iii)  Cabinet Secretary — The National Treasury;

(iv)  Cabinet Secretary - Ministry of Labour and Social Protection;

(v) Cabinet Secretary - Ministry of Devolution and ASAL Areas;

(vi) The Chairperson, Human Resources, Labour and Social Welfare Committee, Council of
Governors;

(vii)  The Acting Chief Executive Ofhicer, Retirement Benefits Authority;
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(viii)  Chief Executive Officer, Salaries and Remuneration Commission;
(ix) The General Secretary, Kenya Union of Nurses;

(x) The Group Managing Director/CEO, CPF Financial Services;

xi. The Managing Trustees, National Social Security Fund;

xii. The General Secretary, Kenya County Government Workers Union;

xiii.  Chairman, Lapfund Board of Trustees;

xiv. Chairperson, County Assembly Forum;

XV. Chief Executive Officer and Secretary to the Board, the Local Authorities Provident Fund
Board.

wi.  The Chief Executive Officer, State Corporations Advisory Committee

174.  The letter dated 29" November 2018 reproduccd below:

“Dear Sir,

Invitation To A Meeting To Deliberate On The County Government Retirement Scheme
Bill, 2018 (national Assembly Bill No. 10 Of 2018)

The Senate Standing Committee on I _about and Social Welfare is established under
standing order 212(3) of the Standing Orders of the Senate and is mandated to inter alia -

Consider all matters relating to manpower and human resources planning, gender, culture
and social welfare, youth, National Youth Service, children’s welfare; national heritage,
betting, lotteries and sports, public entertainment, public amenities and recreation.

The County Governments Retirement Scheme Bill. (National Assembly Bills No. 10
of two was read a First Time in the Senate on Tuesday 13* November 2018 and was
thereafter committed to the Senate Standing Committee on Labour and Social Welfare for
consideration.

The Committee, at its 417 Sitting held on Thursday. 29" November 2018 considered the
memoranda on the Bill and resolved to invite stakeholders, to a meeting to discuss views of
respective organizations on the Bill.

The purpose of this letter is to invite you to a meeting with the Committee on Monday, 3¢
December, 2018 in the Senate Chambers, Main Parliament Building at 10.00 am. The Bill
may be found on the Parliament website ofhttp:/www.parliament.go‘ke/scnate.

Ms. Mwanate Shaban, Clerk Assistant (Cell Number - 0726953257, email
mwanateshaban@gmail.com) is responsible for all arrangements relating to this matter.

Yours truly,

Signed

]. M. Nyegenye, Cbs

Clerk Of The Senate/secretary,

Parliamentary Service Commission”
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175.

176.

177.

178.

179.

180.

Other beneficiaries of the Scheme such as widows, widowers and dependents of deceased pensioners
or employees who were in receipt of pensions were not invited.

Ithas not been denied that the committee which eventually presided over the meeting on 3 December
2018 consisted of the Chairperson alone and therefore was not properly constituted under the
Sranding Orders of the Senate.

Article 118(1)(b) requires Parliament to conduct its business in an open manner in public and to
facilitate public participation and involvement in the legislative and other business of Parliament and
its committees.

participation has been afforded to the public. Quoting Sachs J. in Minister of Health and Another v
New Clicks South Africa (Pty) Ltd and Others 2006 (2) SA 311 (CC) wich approval where the Judge
held: :

“The forms of facilitating an appropriate degree onarticipation in the law making processare

indeed capable of infinite variation. What matters is that at the end of the day, a reasonable
opportunity is offered to members of the public and all interested parties to know about the

issues and to have an adequate say; and that what amounts to a reasonable opportunity will

depend on the citcumstances of each case.”

[Emphasis added)

be exercised directly or through democratically elected representatives, article 10 which provides for
national values and principles of governance to include participation of the people, article 35 on
access to information, article 118 which instructs Parliament to facilitate public participation and
involvement of the people in the legislative and other business of Parliament and its committees,
article 119 on the right to petition Parliament, article 124 on proceedings in Parliament and its
committees, article 201 which provides for public participation in financial matters, article 221 on
public participation in the revenue and expenditure estimates for the budget and article 232 where
public participation is one of the values and principles of public service.

participation it is provided:

“When a Bill has been introduced in the House and upon referral to the relevant committee,
the committee places adverts in the Media requesting for public views, The Committee
takes into consideration the views of the public while considering the Bill and preparing its
report.”




181.

182.

183.

In organising public participation the National Assembly Factsheet No. 14 provides for five (5) steps
as follows:

L. Creating awareness

Placing adverts in mainstream media, both print and electronic. This helps in generating

awareness and increases citizen interest to participate and give views.
2. Involvement

Identify the key stakeholders or interested groups including those directly affected and those
that can offer solutions. '

3. Contacting the public

Communicate to the stakeholders through writing and inviting them for meetings and
requesting submission of documents or memoranda.

4, Meetings
Hold meetings to get views including field visits.
S. Feedback mechanism
Through drafting and tabling of the resultant report.”

The Factsheet provides that stakeholders should be provided with the necessary information to
enhance credibility and witnesses invited in time and allowed sufficient time to prepare their oral or
written submissions.

In Kaps Parking Limited €5 another v County Government of Nairobi €3 another (2021] eKLR, the
Court considered several decisions on public participation and reached the following conclusions

which I have deliberately reproduced at length because of the relevance to the instant consolidated
pctition:

137.  The manner in which public participation is carried out depends on the matter at hand.
There is no straight—jacket appiication of the principie of citizen participation. However, any
mode of undertaking public participation which may be adopted by a public entity must
factor, in the minimum, the following basic four parameters. First, the public be accorded
reasonable access to the information which they are called upon to give their views on. In
other words, the mode of conveying the information to the public reigns. Second, the people
be sensitized or be made to understand what they are called upon to consider and give their
views on. In this case, the language used in conveying the information to the public becomes
of paramount importance. For instance, if those affected by the intended decisions or the
legislation are mostly illiterate, then such realities must be factored in deciding the mode and
manner of conveying the information. Third, once the public is grantcd reasonable access to
the information and is made to understand it, the public must then be accorded reasonable
time to interrogate the information and to come up with its views. Fourth, there must be a
defined manner in which the public or stakeholders will tender their responses on the matter.

138. The effect of the above constitutional and statutory parameters is to ensure that public
- participation is realistic and not illusory. Public participation should not be a mere formality,
but must accord reasonable opportunity for people to have their say in what affects them. In

that way, the dictates of the Constitution and the law will be achieved.
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184.

In Mombasa Consolidated Constitutional Petition No. 159 of 2018 and 2018 6f 2019 William
Odhiambo Ramogi €9 others v Attorney General €9 others (unreported) in Kaps Parking Limited €3

another v County Government of Nairobs & another (supra) the Court observed:

115.

. 116.

117.

119.

120.

121,

Article 10 provides for the national values and principles of governance which bind all State
organs, State officers, public officers and all persons whenever any of them applies or interprets
the Constitution enacts, applies or interprets any law or makes or implements any public policy

decisions.

The Constitution also provided for alignment of the laws then in force at its promulgation.
Section 7(1) of the Sixth Schedule states as follows: -

“Any law in force immediately before the effective date continues in force and shall be

construed with the alterations, adaptations, qualifications and exceptions necessary
to bring it into conformity with this Constitution,..”

Courts have also dealt with the concepts of public participation and stakeholders’ consultation
orengagement. The High Courtin Robert N. Gakuru & Others v Governor Kiambu County
& 3 Others [2014] eKLR while referring to the South African decision in Doctors for Life
International v Speaker of the National Assembly € Others (CCT12/ 05) [2006] ZACC 11;
2006 (12) BCLR 1399 (cc); 2006(6) SA 416 (CC) adopted the following definition of public
participation: -

“According to their plain and ordinary meaning, the words public involvement
or public participation refers to the process by which the public participates in
something. Facilitation of public involvement in the legislative process, therefore,
means taking steps to ensure that the public participate in the legislative process.”

Public participation therefore refers to the processes ofengaging the public or a representative
sector while dcveloping laws and formulating policies that affect them. The processes may take
different forms. At times it may include consultations. The Black’ I aw Dz'ctz'ang 10* Edition

defines “consultation” as follows: -

“The act of asking the advice or opinion of someone. A meeting in which parties

consult or confer.”

Consultation is, hence, a more robust and pointed épproach towards involving a target group.
It is often referred to as stakeholders’ engagement. Speaking on consultation the Court of
Appealin Legal Advice Centre €9 2 others County Government of Mombasa €9 4 others [2018)
eKLR quoted with approval Ngcobo ] in Matatiele Municipality and Others v President of the
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Republic of South Africa and Others (2) (CCT73/05A) [2006) ZACC 12; 2007 (1) BCLR
47 (CC) as follows: -

«

122.

123.

124.

...The more discrete and identifiable the potentially affected section of the
population, and the more intense the possible effect on their interests, the more
reasonable it would be to expect the legislature to be astute to ensure that the
potentially affected section of the population is given 2 reasonable opportunity to
have a say....”

In a Three-Judge bench the High Courtin consolidated Constitutional Petition Nos.
305 of 2012, 34 of 2013 and 12 of 2014 (Formerly Nairobi Constitutional Petition
43 of 2014) Mui Coal Basin Local Community & 15 Others v Permanent Secretary
Ministry of Energy & 17 Others [2015] eKLR the Court addressed the concept of

consultation in the following manner: -

« .. A public participation programme must show intentional inclusivity
and diversity. Any clear and intentional attempts to keep out bona fide
stakeholders would render the public participation programme ineffective
and illegal by definition. In determining inclusivity in the design of a public
participation regime, the government agency or Public Official must take
into account the subsidiarity principle: those most affected by a policy,
legislation or action must have abigger say in that policy, legislation or action

and their views must be more deliberately sought and taken into account.”

Consultation or stakeholders’ engagement tends to give more latitude to key sector
stakeholders in a given field to take part in the process towards making laws or
formulation of administrative decisions which to a large extent impact on them. That
is because such key stakeholders are mostly affected by the law, policy or decision in a
profound way. Therefore, in appropriate instances Government agency or a public
officer undertaking public participation may have to consider incorporating the aspect
of consultation or stakeholders’ engagement.

The importance of public participation cannot be gainsaid. The Court of Appeal in
Leoal Advice Centre € 2 others v County Government of Mombasa & 4 others (Jupm)
while dealing with the aspect of public participation in law making process stated as
followed: -

“The purpose of permitting public participation in the law-making process
is to afford the public the opportunity to influence the decision of the
law-makers. This requires the law-makers to consider the representations
made and thereafter make an informed decision. Law-makers must provide
opportunities for the public to be involved in meaningful ways, to listen
to their concerns, values, and preferences, and to consider these in shaping
their decisions and policies. Were it to be otherwise, the duty to facilitate
public participation would have no meaning.
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12s.

126.

127.

128.

In Matatiele Municipality v President of the Republic of South Africa (2)
(CCT73/05A), the South African Constitutional Court stated as follows:

“A commitment to a right to...public participation in governmental

decision-making is derived not only from the belief that we improve the
accuracy of decisions when we allow people to present their side of the story,
but also from our sense that participation is necessary to preserve human
dignity and self respect...”

The South African Constitutional Court in Poverty Alleviation Network €3 Others v
President of the Republic of South Africa & 19 others, CCT 86/08 [2010] ZACC 5
discussed the importance of public participation as follows:

“...engagement with the public is essential. Public participation informs

the public of what is to be expected. It allows for the community to
express concerns, fears and even to make demands. In any democratic state,
participation is integral to its legitimacy. When a decision is made without
consulting the public the result can never be an informed decision.”

Facilitation of public participation is key in ensuring legitimacy of the law, decision
or policy reached. On the threshold Of‘public‘participation, the Court oprpeal in
Legal Advice Centre €9 2 others v County Government of Mombasa €3 4 others (supra)
referred to Independent Electoral and Boundaries Commission (IEBC) v National
Super Alliance (NASA) Kenya €5 6 others [2017) eKLR stated as follows:

“The mechanism used to facilitate public participation namely, through
meetings, press conferences, brieﬁng of members of public, structures
questionnaires as well as a department dedicated to receiving concerns on
the project, was adequate in the circumstances. We find so taking into
account that the 1st respondent has the discretion to choose the medium
it deems fit as long as it ensures the widest reach to the members of public
and/or interested party.

In Mui Coal Basin Local Commum‘{y‘fﬂ' 15 Others v Permanent Secretar:y Ministry of
Energy €7 17 Others (supra) the Court enumerated the following practical principles
in ascertaining whether a reasonable threshold was reached in facilitating public

participation:

(a) First, it is incumbent upon the government agency or public official involved
to fashion a programme of public participation thataccords with the nature of
the subject matter. Itis the governmentagency or Public Official who is to craft
the modalities of public participation but in so doing the government agency
or Public Official must take into account both the quantity and quality of the
governed to participate in their own governance. Yet the government agency
enjoys some considerable measure of discretion in fashioning those modalities.

(b)  Second, public participation calls for innovation and malleability depending
on the nature of the subject macter, culture, logistical constraints, and so forth.
In other words, no single regime or programme of public participation can
be prescribed and the Courts will not use any litmus test to determine if
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public participation has been achieved or not. The only test the Courts use is
one of effectiveness. A variety of mechanisms may be used to achieve public
participation.

(c) Third, whatever programme of public participation is fashioned, it must
include access to and dissemination of relevant information. See Republicv The
Attorney General & Another ex parte Hon. Francis Chachu Ganya (JR Misc.
App. No. 374 of 2012. In relevant portion, the Court stated:

“Participation of the people necessarily requires that the information
be availed to the members of the public whenever public policy
decisions are intended and the public be afforded a forum in which
they can adequately ventilate them.”

(d)  Fourth, public participation does not dictate that everyone must give their
views on the issue at hand. To have such a standard would be to give a virtual
veto power to each individual in the community to determine community
collective affairs. A public participation programme, must, however, show
intentional inclusivity and diversity. Any clear and intentional attempts
to keep out bona fide stakeholders would render the public participation
programme ineffective and illegal by definition. In determining inclusivity in
the design of 2 public participation regime, the government agency ot Public
Official must take into account the subsidiarity principle: those most affected
by a policy, legislation or action must have a bigger say in that policy, legislation
or action and their views must be more deliberately sought and taken into
account.

(e) Fifth, the right of public participation does not guarantee that each
individual’s views will be taken as controlling; the right is one to represent
one’s views — not a duty of the agency to accept the view given as dispositive.
However, there is a duty for the governmentagency or Public Official involved
to take into consideration, in good faith, all the views received as part of public
participation programme. The government agency or Public Official cannot
merely be going through the motions or engaging in democratic theatre so as
to tick the Constitutional box.

(f) Sixthly, the right of public participation is not meant to usurp the technical or
demodcratic role of the office holders but to cross-fertilize and enrich their views

with the views of those who will be most affected by the decision or policy at
hand.

185.  Based on the above, public participation by the Senate would require that the publicis notified through
the media while the major stakeholders are in addition, invited by letter to submit their views. It is
further a requirement that the stakeholders and the public in general, are given sufficient time to
prepare their memorandum and to attend any meeting called to receive their views.

18¢. In the instant case there was no publication in the media inviting the public to participate in the
legislative process. Further, there is no evidence that water company employees who were members
of the affected schemes were invited together with the other identified stakeholders. Neither were
retirees invited to submit their views. The associated organisations whose employees were members of
the schemes were also not invited to give their views at the meetings called by the Senate for public

s
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187.

188.

189.

190.

191.

192.

193.

to give their views.

The list of sponsors who ought to have been invited to give their views is contained in the First, Second
and Third Schedules to the Kenya (Local Government) (Pensions) Regulations 1963 and the Zoca/
Authorities Pensions Trust R ules, 2007.

Further, although public participation does not envisage that every view is taken into account, it must
be shown that consideration was given to the views expressed and where appropriate, that the views
were accommodated in the enactment of the legislation.

In the instanc case, there were protests by the County Government Workers Union, CPF Financial
Services, the Pensioners Association and water companies. This begs the question, if so many of the
stakeholders’ views were not taken, what was the purpose of the public participation?

The Retirement Benefits Authority, in its memorandum forwarded by letter dated 5* December 2018
after the alleged public participation made recommendations that:

“Prayer

The Authority is of the view that, since the Bill did not undergo any consultative process
with the relevant stakeholders, including the Regulator, before it was tabled in Parliament,
we beseech the Chairperson of the Committee to seek an extension from the National
Assembly to allow for thorough stakeholder analysis of the Bill and furcher consultations
before tabling of the committee’s report in Parliament. We believe the consultations from a
very critical pare, in ensuring that the Act whar will come into effect is one that has the good
will of all the stakeholders.”

Further, by letter dated 5* July 2018 the Cabinet Secretary for Public Service recommended with
withdrawal of the bill to facilitate furcher public participation and stakeholder consultations.

As was stated in Glenister v President of the Republic of South 4 Ifrica and Others (CCT 48/ 10) [2011]
ZACC 6; 2011 (3) SA 347 (CC); 2011 (7) BCLR 651 (CC), quoted with approval in Robert N.
Gakuru € Others v Governor Kiambs County & 3 others [2014) eKLR where it was held inter alia thar:

“For the opportunity afforded to the public to participate in a legislative process to comply
with section 118(1), the invitation must give those wishing to participate sufficient time to
prepare. Members of the public cannot participate meaningfully if they are given inadequate
time to study the Bill, consider their stance and formulate representations to be made.
Two principles may be deduced from the above statement. The first is that the interested
parties must be given adequate time to prepare for a hearing, The second relates to the time
or stage when the hcaring is permitted, which must be before the final decision is taken.
These principles ensure that meaningful participation is allowed. It must bean opportunity
capable of influencing the decision to be taken. The question whether the notice givenina
particular case complies with these principles will depend on the facts of that case.”

From the foregoing, I find that the public participation in respect of the impugned Aez did not meet the
requirements of the Constitution. First, the Committee before which the public participation meeting
was held was improperly constituted as it did not have a quorum as set out under the Standing Orders
of the Senate. Secondly, there was no advertisement in the media notifying members of the public of
the bill, as envisaged under the parliamentary guidelines for public participation,
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194.  Thirdly, there was no sufficient time, the stakeholders having been given only one full working day to
prepare for the meeting. Fourth, critical stakeholders were not invited to give their views on the Act.
These were the retirees, water service organisations and employees who were members of the scheme.
Indeed none of the employees who were members of the affected schemes were never notified to enable
them present their views either directly to the Senate or Parliament, or through their representatives.

195.  For these reasons the impugned Act is unconstitutional for lack of public participation.

Whether the impugncd Act is unconstitutional

196. Itis the position of the Petitioners that section 4(1) and (3), 6(2)(a), 6(6), 10(1), 12, 51, 52(2), 53(3)
and 55 of the impugned Act are unconstitutional for violating the functional and institutional integrity
of county governments.

197.  Further, that sections 2, 4(3), 38(3)(b) and (c), 52and 55 of the impugned Act are unconstitutional for
violating article 41 of the Constitution on the right to fair labour practice.

198.  Itis further the averment of the Petitioners that sections 18, 23, 53,55 and 56(5) of the impugned Act
are discriminatory and thus violates article 27 of the Constitution.

199. The Petitioners submit that the impugned Aet violates the functional and institutional integrity of
county governments to the extent (inter alia) that:

(a) Section 4 (1) purports to set up a pension scheme for county governments —

(1) when the constitutional mandate of the National Government in relation to pension
schemes for county governments is limited to policy formulation and setting standards
(see inter alia Clause 14 of the Fourth Schedule to the Constitution);

(i)  yet the National Government is not an employer of county government employees;

(iii)  despite county governments’ collective and overwhelming preference for a different
pension scheme (i.e. the DC Scheme);

(b) Section 6(2)(a) empowers the Principal Secretary for Finance to sit in the Board of Trustees for
a pension scheme for the members, officers and staff of the forty-seven county governments;

(c) Section 6(6) to the extent that it empowers the Cabinet Secretary for the National Treasury
to appoint trustees to 2 pension scheme for the members, officers and staff of the forty-seven
county governments;

(d) Section 10 empowers the Cabinet Secretary for the National Treasury to remove from office
trustees of a pension scheme for the members, officers and staff of the forty-seven county
governments;

() Section 12 empowers the Cabinet Secretary for the National Treasury to fill vacancies in the
board of trustees of a pension scheme for the members, officers and staff of the forty-seven

county govcrnments;

(H section 51 empowers the Cabinet Secretary for the National Treasury to make regulations for
the management of a pension scheme for the members, officers and staff of the forty-seven
county governments;

(g) Sections 52(2) and S5 provide for the revocation of the DB Scheme without payment of
liabilities that the National Government owes to the scheme; and
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200.

201.

202.

203.

204.

205.

206.

(h) Section 52(3) to the extent that it purports to revoke the trust deed and rules of 2 pension
scheme that enjoys the collective and overwhelming preference of county governments (i.e. the

DC Scheme).

The Petitioners submit that there is no constitutional, legal, policy or rational basis, post-2010, for the
National Government to domineeringly:

(a) establish a pension scheme for the members, officers and staff of the forty seven county
governments;

(b)  control the management of the scheme through the power of appointment and removal of
trustees;

(¢) make regulations for the management of the scheme; and
(d) do all the other things the impugned Aet purports to enable the National Government to do,

For the Respondents it is submitted that article 6(2) provides for the relationship between county
governments and national governments to be based on ‘indepcndcnce, intcr—dcpendence and mutual
consultation and cooperation. That county governments have limited powers to make laws that bind
the county only while they cannot make laws that bind all counties like the impugned Act which is the
preserve of parliament.

That the Intergovernmental Relations Act is based on the principle of consultation and cooperation
between national and county governments and the establishment of structures and mechanisms
for Intergovernmental Relations Act is based on the principle of consultation and cooperation

between national and county governments and the establishment of structures and mechanisms for
intergovernmental relations.

That under the Fourth Schedule to the Constitution it is the role of the national government to set
standards in respect of social security and professional pension schemes. That the averment by the

Petitioners that the impugned et gives overbearing powers on the 2 Respondent and mirrors a state
corporation has neither been substantiated not proved.

The threshold for constitutionality of statutes has been the subject of various decisions of the Courts.
In the case of Katiba Institute €3 another v Attorney General €3 another [2017] eKLR the Court cited
with approval the case of Plum €5 another v Attorney General [2002] 2 E. A where the Constitutional
Court of Uganda stated:

“To determine the constitutionality of a section of a statute or Act of Parliament, the court
has to consider the purpose and effect of the impugned statute or section thereof. If jcs
purpose does not infringe a right guaranteed by the constitution, the court has to go further
and examine the effect of the implementation. If either its purpose or the effect of its
implementation infringes a right guaranteed by the constitution, the impugned statute or
section thereof shall be declared unconstitutional..."

There is no doubt that the impugned Act establishes the pension scheme as a stare corporation under
the supervision of the Cabinet Secretary responsible for National Treasury.

Under the Fourth Schedule to the Constitution of Kenya, the responsibility of consumer protection
including standards for social security and professional pension plans is assigned to the National
Government.
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207.

208.

209.

210.

211

My understanding of this is that the Government would have oversight in terms of policy and
regulation of social security and professional pension plans.

Social security in my view would be reckoned with reference to articles 43 of the Constitution. Article
43(1)(e) specifically makes reference to the role of the government to be the provision of appropriate
social security to persons who are unable to support themselves and their dependants. 1 thus do not
agree with the Respondents that cither the Fourth Schedule to the Constitution or article 43 requires the

national government to be involved in the administration of pension schemes for county governments
in the manner envisaged in the impugned Act.

To my understanding, pensions are employment benefits to be managed by employers under private
contracts. The national government is therefore only under the obligation to make provision for
pensions for its employees within the context of private employment contracts.

For these reasons I agree with the Petitioners that the decision of the government to get involved in
the management of pensions for county government employees is 2 violation of not only the Fourth
Schedule to the Constitution but also article 6 of the Constitution which provides that the government

at the national and county levels are distinct and interdependent and shall conduct their mutual
relations on the basis of consultation and cooperation.

By regulating pension for county government employees the National Government enters into the
realm of regulating terms and conditions of service of employees of county governments. This is
incompatible with the provisions of article 6 of the Constitution and the overarching principle of
devolution as espoused in the Constitution. To this extent the impugned Aet is unconstitutional

Whether the impugned Act conflicts with the provisions of Article 41 of the Constitution

212.

213.

214.

215.

it

It is the submission of the Petitioner that the impugned Act adversely alters the existing terms of
employment for members, officers and staff of county governments by exclusion of housing allowance
in the computation of pensionable emoluments in violation of articles 41 of the Constitution which

provides for fair labour practices. That Section 4 of the impugned Act provides for inferior terms
compared to those under rule 78 of Legal Notice No. 50 of 2007 and rules 7, 8, 9, 12 -15 of the special
rules of the DC Scheme.

It is further the Petitioners’ averment that the liabilities and actuarial deficits of the DB Scheme which
are largely attributable to non-remittance of contributions by the defunctlocal authorities, and which
are a liability of the national government by virtue of clause 6 of the 6" Schedule to the Constitution,
have been excluded by section 38(3)(b)and (c). That the consequence of this omission is that 19,680
members, 7,351 pensioners and 1,800 beneficiaries of the DB Scheme shall never be paid their pension

if the impugned Act is implemented.

It is submitted that section 10(3)(iii) of the Employment Act recognises pensions and pension schemes
as part of the terms and conditions of employment to be specified in an employment contract. That
section 26 of the Act provides that the terms set out in the contract of service, agreed in a collective
agreement or contract or enacted by any written law or decreed in a judgement, award or order of the
Employment and Labour Relations Court, where more favourable, shall apply.

It is further submitted that section 10(5) of the Employment Act provides that any changes in terms
of employment must be in consultation with the employee and must be notified to the employee in
writing.
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216.

217.

218.

219.

220.

221.

222,

223,

224,

225.

Further, that section 57 of the Labour Relations Act recognises terms and conditions of service agreed
upon through a collective agreement,

It is therefore the submission of the Petitioners that such terms and conditions of employment
including pension cannot be altered to the disadvantage of an employee without consultation of the
employee.

For the Respondents it is submitted that the impugned Act conforms with the Constitution.
Specifically it is submitted that under section 8(3) and (4) of the Szlaries and Remuneration
Commission (Remuneration and Bencfits of the Other Public Officers) Regulations, pensionable salaries
are defined as basic salary. That allowances payable to state and other public officers are to be excluded

from computation of both pension and gratuity. It is further submitted thatan employer can changc
the pension arrangement for members of their staff withour consultation of the employee.

Itis further submitted that under the Retirement Benefits Act membership of retirement schemes are
determined by the employer. That the scheme cannot be freely and vquntarin chosen byan employee,
That once an employee joins employment membership of the scheme is automatic.

contextualised within the facts of specific circumstances.

As was stated by the Court in George Onyango Akuti v G4S Security Services Kenya Limited (2013)
¢KLR, and again in Elizabeth Washeke & 62 others v Aritel Limited €5 another (2013) eKLR, fair
(unfair) labour practice is a flexible term not capable of precise definition and it is left to the Courts to
define and determine what conduct or practice would amount to fair or unfair labour practice.

The definition of pensionable emoluments in the impugned Act excludes housing, transport and any
other allowances from pensionable emoluments. The direct consequence of this is that the amount of
pension that an employee would be entitled to would be less under the new scheme established in the
impugned 4ez. This in itself would amount to unfair labour practice and a violation of both article 41

of the Constitution and section 26 of the Employment Aet.

In addition it would amount to the amendment of the terms of employment to the detriment of
employees and violate the employee’s rights under article 43(1)(e) as it would reduce the social security
that the employee would otherwise have been entitled to under the existing schemes. It would further
violate section 13 of the Employment Act which provides that the employee must be consulted before
any changes especially if negative, can be made to his terms of employment. It would further amount
to a violation of the collective bargaining agreement between the county governments and associated
institutions and the County Government Workers Union.

The same action would violate the provisions of section 132 of the County Government Act which
provides that members, officers and staff of county governments, shall subscribe to an existing pension
scheme for members, officers and staff of local governments. The County Governments Act did not
envision the setting up of a new Scheme for members, officers and stafFoFcounty Governments.

The government approved the pegging of pensionable pay to basic salary and house allowance as an
exception to the policy of the government on pension schemes in the letter dated 21% July 2011 from
the Permanent Sccretary/TreasuryA The letter is reproduced below:

“Prof, Karega Mutahi, CBS
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Permanent Secretary

Office of the Deputy Prime Minister &
Ministry of Local Government

Jogoo house, Taifa Road

NAIROBI

Dear

RE: Implementation Of Treasury Circular No. 18/2010 Laptrust Umbrella Retirement
Benefits Scheme

Request For Partial Waiver Of Certain Aspects Of The CirculaR

Reference is made to your letter ref: MLG 1308 dated 13™ July 2011 and
the subsequent consultative meeting held at the KICC on 18" July 2011. 1
acknowledge the special challenges faced by Trustees of the captioned Scheme in
implemcnting Treasury Circular No. 18/2010. However, itisimportant that the
purpose issuing the Circular is achieved.

Asyoumay be aware, the Treasury established the Retirement Benefits Authority
(RBA) to regulate the management of retirement benefits schemes owing to the
challenges then faced in funding such schemes and ensuring that benefits were
paid to members as they retired. Public sector schemes have particularly faced a
funding challenge owing to non-payment of the required contributions and lack
of prudentinvestment guidelines for the scheme funds. Furthera number of such
schemes had skewed funding rules that placed an onerous burden of funding
benefits on already cash strapped public service insticutions. The rules resulted
in minimal contribution by employees to the cost of funding the schemes and in
some cases the schemes were non-contributory.

It is for this reason that the RBA released letter ref. RBA/COM/GN/212 dated
10" March 2010 to all public service scheme trustees, requiring them to have
their schemes cleared by the Treasury before registration. Since then, a number of
schemes have complied and been cleared or guided on the necessary amendments
to their documents.

The Treasury Circular No. 18/2010 was intended to reinforce me requirements
and ensure harmonisation of public service retirement benefits schemes. You will
agree with me that this is particularly critical for the captioned Scheme which is
expected to act as an umbrella scheme for the county governments when they
establish their retirement benefits schemes. The provisions of the Circular will
ensure that such schemes remain sustainable into the future. Please note that
the circular does not take away or vary benefits already accrued by the scheme
members before the implementation date.

In view of the foregoing. 1 will only approve the following amendment to the
provisions of the Circular.

Clause 3(a) of the Circular is hereby amended to allow Members of the Laptrust

Scheme to use basic salary plus house allowance as the pensionable emoluments

4

Z.E
3
0]

Eﬁi’. o kcnvalaw.ore/casehw/cascs/vicw/24863 1/




under the Scheme, provided that Members’ contributions shall not at any time
be reduced below the current 12% of PE.

All other provisions of the Treasury Circular No. 18/2010 and the general
amendments communicated to all schemes will apply to the captioned Scheme.

You may therefore proceed to communicate the Foregoing to the Scheme
management and Members.

Yours
Joseph Kinyua, Cbs
Permanent Secrctary/ treasury”

[Emphasis added)

226.  This policy direction which was specific to county government pension schemes has not been amended
by the government. The impugned Aet is therefore in conflict with and a derogation from the policy

Whether the impugned Act conflicts with the Retirement Benefits Act

227.  The impugned Act does not make any provisions for the payment of unremitted funds. In fact, section
38(3) specifically provides:

(3) For the avoidance of doub, nothing in this 4t is intended to or may be construed as providing
for or dealing with —

(a) taxes;

(b) the imposition of charges on a public fund or the variation or repeal of any of those
charges;

(c) the appropriation, receipt, custody, investment or issue of public money;

(e) the raising or guarantecing of any loan or its repayment except as provided in any

written law; or
(a) matters incidental to any of those matters.

228.  These provisions are in direct conflict with the Retirement Benefits Act which provide that
contributions by the employee vest immediately while contributions by the employer vest upon the
employee completing one year in service. The impact of this is that all money in the scheme for all

employees who have completed at least one year in service are vested in the employee. The employer or
any other body cannot deal in such funds without the consent of the employee.

229.  Indeed Section 33 of the Retirement Benefits Act provides that:

33,
Statutory
contributions
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230.

(1)  Notwithstanding the provisions of any written law for the time being in force, an
employer may, with the approval of his employees, pay any statutory contributions in
respect of such employees into any scheme fund prescribed for that purpose:

Provided that where such payment involves a transfer of funds fromano ther
scheme fund, the employer shall, atleast sixty days before commencing such
payment, give written notice thereof to the Authority and to the trustees of
the scheme fund from which such funds shall be transferred.

(2) In this section, the expression “statutory contributions” means contributions required
under the provisions of a written law to be paid into a retirement benefits scheme.

Such funds can therefore only be transferred with the consent of the employee. To this extent sections

5 of the impugned Actis in conflict with section 33 of the Retirement Benefits Act.

Whether the County Pension Fund (Previously known as LAPTRUST (UMBRELLA) Retirement

231,

232

233.

234.

235.

Fund is the existing pension scheme for members, officers and staff of the County
Governments

Section 132 of the County Governments Act and Section 49 of the Urban Areas and Cities Act provide
as follows:

132.  Pension schemes

Subject to the transitional provisions herein, all members, officers and staff of a county
government shall subscribe to an existing pension scheme for officers and staff of local
government.

49, All officers of a board shall, on the commencement of this Act, subscribe to an existing pension

Pensionscheme approved by the Retirement Benefits Authority.
fchemcs

tis contended by the Petitioner that the existing Pension scheme referred to in the two statutes refers
to the County Pension Fund (previously LAPTRUST (Umbrellz) Retirement Fund. The Petitioners
contend that this position is supported by countless policy directives and assurances by the Cabinet
Secretary, National Treasury and the RBA to the Local Authorities Pension Trust Board of Trustees.
The Petitioners refer to a letter dated 23 December, 2010 at Exhibit GK - 4 (Page 166) of the replying
affidavit of George Kwetho for the 3™ Respondent in Petition No. 213, letter dated 7" March, 2010
(Exhibit GK - 6 (page 172 of Petition No. 213), Circular No. 18 0of 2010, Letter dared 23 September,
2013 (Exhibit GK - 12 at page 626, letter dated 13* November, 2013 page 629, letter dated 20
November, 2013 (Exhibit GK 14 at Page 632) and the Legal Opinion from the Attorney General
(Exhibit GK -18) at page 651 of the same affidavit

It is further the Petitioner’s contention that the Attorney General and Cabinet Secretary, National
Treasury did not deny or disown the contents of the letters and legal opinion.

LAPFUND disagrees. It states that section 132 of the County Governments Act was engineered by
LAPTRUST in a bid to push it out of business.

The RBA through the Affidavit of Charles Machira sworn on 16" July, 2020 contends at paragraph
19 that neither the County Governments Act nor the Urban Areas and cities Act make any provisions as

to which specific retirement benefits scheme county employees should belong.
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236,

The terms “Pension Fund” and “Provident Fund” are defined in the Trustees (Perpetual Succession)
Act as follows:-

“pension fund” means a fund established under trusts subject to the law of Kenya, in

connection with an undertaking or combination of undertakings carried on wholly or partly
in Kenya, being a fund which the main purpose is—

(a) the provision of Superannuation  allowances on retirement to persons
employed in the undertaking or combination oFundertakings in connection
with which the fund is established; or

(b) the provision of pensions during widowhood to the widows of persons who
are or who have been so employed and of periodical allowances to or in respect
of children of those persons; or

(c) the assurance of capital sums on the death of persons who have been so
employed,

whether or not the fund has been approved and registered pursuant to and for the purposes of

237.

238.

the Income Tax Act (Cap. 470);"provident fund” means a fund whether or not approved
and registered pursuant to and for the purposes of the fncome Tax Act (cap. 470), which is

thereof, or to any of the dependants, or to the estate, of any of those employees on their death
while in that service;

3

of the employee’s contribution, the employer’s contribution and the interest earned from investment
of both. Based on the foregoing, the policy changes contained in the Treasury Circular No. 18 0f 2010
could only have been directed at LAPTRUST as LAPFUND was already compliant.

I'do not think it was the intention of parliament to lock out any of the two schemes when enacting the
two statutes. If this was the intention, nothing prevented Parliament from expressly stating so. Indeed
the letter dated 13* November 2013 states in part:

“consequently, this letter serves to confirm that the Ministrz of Devolution & Planning is

amenable to the said amendments as approved by the Narional Treasury and request that

Your good office considers the same fit for registration as the D.C Scheme has been endorsed
as one of the Retirement Benefits Schemes to offer pension and other related benefics for
officers, staff and members of County Governments”

[Emphasis added)

£LQ




239.

240.
241.
242.

243.

244,

245.

(=

; 445

The letter dated 20* November, 2013 also makes the same reference at the penultimate paragraph at
page 633 of the replying affidavit referred to above where it states:

“This letter therefore seeks to confirm that LAPTRUST (umbrella) Retirement Fund has

been endorsed as one of the schemes to offer pension and other related benefits to the

members, officers and staff of County Governments.”

[Emphasis added]

For these reasons it is my view that the reference to existing pension scheme in section 132 of the County
Governments Act and section 49 of the Urban and Cities Act must of necessity refer to both LAPFUND
and LAPTRUST.

It is therefore in my view, the County Governments in their capacity as employers to define the
categories of staff to be eligible for membership of either of the schemes as was the intention at the

inception of the two schemes.

With respect to Petition No. 36 of 2022, the Petitioner is an employee of the County Government of
Kakamega. Itis not clear whether the Petitioner filed the petition in her capacity as an employee or in
her capacity as the Area Branch Secretary of the Kenya County Government Workers Union.

If she filed the petition in her capacity as Area Branch Secretary, then the petition would be
incompetent as the Labour Relations Act provides for the manner ofinstituting trade disputes by trade

unions at section 62(1) thereof as follows:
(1) A trade dispute may be reported to the Minister in the prescribed form and manner—

(a) by or on behalf of a trade union, employer or employers’ organisation that is a party
to the dispute; and

(b) by the authorised representative of an employer, employers’ organisation ot trade
union on whose behalf the trade dispute is reported.

Section 73(3) of the Labour Relations Act provides for the procedure of referring duties to this Court

as follows:

(3) A trade dispute may only be referred to the Industrial Court by the authorised representative
of an employer, group of employers, employers’ organisation or trade union.

Authorised representative is defined at section 2 of the Labour

Relations Act to mean:

“authorised rcprcsenrativc” means—

(a) the general secretary of a trade union;

(b) an employer or the chief executive officer of an employer;

(c) the secretary of a group of employers;

(d) the chief executive or association secretary of an employers’ organisation; or
(e) any person appointed in writing by an authorised representative to perform

the functions of the authorised representative;

0]
9
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246.

247.

The Petitioner, not being an authorised representative would have no capacity file a representative
dispute or petition on behalf of the union or union members,

Kakamega, the procedure for resolution of dispute is as provided in section 77 of the County
Government Act as follows:

77 Appeals to the Public Service Commission

(1) Any person dissatisfied or affected by a decision made by the County Public Service

‘ Board or a person in exercise or purported exercise of disciplinary control against

any county public officer may appeal to the Public Service Commission (in this Part
referred to as the “Commission”) against the decision.

(2) The Commission shall entercain appeals on any decision relating to employment of a
person in a county government including a decision in respect of —

(2) recruitment, selection, appointment and qualifications attached to any office;
(b) remuneration and terms and conditions of service;

() disciplinary control;

(d) national values and principles of governance, under Article 10, and values and

principles of public service under Article 232 of the Constitution;

(e) retirement and other removal from service;
(H pension benefits, gratuity and any other terminal benefits; or
(g) any other decision the Commission considers to fall within its constitutional

competence to hear and determine on appeal in that regard.

(3) An appeal under subsection (1) shall be in writing and made within ninety days after
the date of the decision, but the Commission may entertain an appeal later if; in the
opinion of the Commission, the circumstances warrant i, )

(4) The Commission shall not entertain an appeal more than once in respect to the same
decision.

(5)  Anyperson dissatisfied or affected by a decision made by the Commission on appeal in
a decision made in a disciplinary case may apply for review and the Commission may
admit the application if—

(a) the Commission is satisfied that there appear in the application new and
material facts which might have affected its earljer decision, and if adequate
reasons for the non-disclosure of such facts atan earlier date are given; or

(b)  thereisan error apparent on record of either decision.

(6) An application for review under subsection (5) shall be in writing and made within che
time prescribed by the Commission in regulations governing disciplinary proceedings,
but the commission may entertain an application for review later if, in the opinion of
the Commission, the circumstances warrant it.
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248.

249.

The prayers soughtin the petition concern pension deduction remittances which fall under the above

Section.

For the foregoing reasons, I find that the petition is incompetently filed by the Petitioner before this
Court, is incurably defective and premature, having not exhausted the procedure provided for under
the County Government Act. The same is accordingly dismissed.

Conclusion

250.

251.

252.

253.

From the conclusions I have reached above, it is my finding that the County Governments Retrement
Scheme Act, 2019 is unconstitutional for lack of public participation and for being in conflict with
article 1,2(1) and (4), 3(1), 6, 10, 35, 40(2)(a), 4(1), 43(1)(e), 118, 191(3)(b) and 258 of the Constitution
of Keny(a)

The impugned Act is further in conflict with the County Government Act and the Urban and Cities
Act, the Retirement Benefits Act and the Employment Act.

Article 2 of the Constitution provides that the Constitution is the supreme law of the Republic
and therefore any statute in conflict with the Constitution is invalid. I therefore declare the County
Governments Retirement Scheme Act as unconstitutional and therefore null and void.

In view of the fact that the consolidated petition is a public interest petition, every party shall bear its
costs.

DATED, SIGNED AND DELIVERED VIRTUALLY ON THIS 20™ DAY OF DECEMBER 2022

MAUREEN ONYANGO
JUDGE

ERYE
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THE COUNTY ASSEMBLIES PENSIONS SCHEME BILL, 2024

PROVISION

|

OBSERVATION

| RECOMMENDATION

1 - Interpretation

l.a | 2 -“dependant” in relation to a The definition is limited to a few | Amend the definition as
deceased member, means a consanguine persons and follows:
relative of the deceased who thereby unreasonably restricts
survives the deceased and who, | the trustees' power to make “beneficiary” to mean a
on the date of the deceased’s provisions for excluded persons. | dependant, a person
death, was— Further, it makes no provision | nominated by the member
(a) a spouse to the deceased; for the nomination of in writing, or any other
(b) a child of the deceased; or beneficiaries by the principal person other than a
(c) a parent of the deceased who | member during his lifetime. member entitled to receive
was dependent on the deceased a benefit under the
for the provision of the ordinary Scheme.
necessities of life.

b. | 2-"existing scheme” means The Local Authorities Pension | Amend the Act by

...Local Authorities Pension
Trust (Umbrella) Retirement
Fund.

Trust (Umbrella) Retirement
Fund has since changed its
name to County Pension Fund

replacing Local
Authorities Pension Trust
(Umbrella) Retirement
Fund with County

Pension Fund in Sections 2
and 53.

b



2 - “income drawdown” means
the facility to continue to

keep retirement savings
invested in the scheme and take
an

income during a specified
period rather than buy an
annuity

Income drawdown fund are
regulated under the Retirement
Benefits (Income Drawdown
Funds) Regulations, 2023 and
the definition should mirror the
definition appearing in those
regulations

Amend the definition of
an Income Drawdown
Fund as follows

“income drawdown”
means an arrangement
that allows a member of a
retirement benefits scheme
to access his or her
accumulated retirement
benefits as a regular
income through
reinvesting his or her
benefits from an income
drawdown fund
registered by the
Retirement Benefits
Authority;

2 - “normal retirement age” means
the age as set by the Public
Service Commission or any
other Act of Parliament for the
retirement of public officers;

Drafting implies that “the Public
Service Commission” is or has an
act of parliament that has set an
age for the retirement of public

officers.

Amend the definition as
follows:

“Normal retirement age”
means

the age of 60 years or such
other age set out in written
law or applicable policy.

2 e 17
- “spouse” means a male or
female person to whom a

The word spouse is used only
once, post-mortem. The

Amend the definition as
follows:




member is married or was
married under any other law,
whether monogamous or not

immediately before their
death;

definition therefore contains
superfluous provisions. The
words “whether monogamous
or not” are also surplusage since
the definition refers to other
laws.

The Marriage Act, 2014 is
currently the only statute that
sets out provision for marriage
in Kenya. The Act defines
“spouse” simply as a husband
or a wife; and “marriage” as the
voluntary union of a man and a
woman whether in a
monogamous or polygamous
union and registered in
accordance with the Act. Since
the Act does not recognise an
unregistered marriage, and
there are many unions which
though unregistered, are
ultimately presumed by courts
to be marriages under common
law, the words “married under
any law” should be retained.

“spouse” means a male or
female person to whom a
member was married
under any law at the time
of their death;




2 - Estapiishment of the scheme

2.a

4 (2) The scheme is a body
corporate with perpetual
succession and a common seal

In common law, schemes are not
juridical persons - incorporated
trustees are.

Cf. - National Social Security
Fund Act, 45 of 2013

5. Establishment of the Board of
Trustees (1) There is established a
body to be known as the National
Social Security Fund Board of
Trustees which shall, inter alia, be
vested with the responsibility of
directing and managing the Fund.
(2) The Board shall, by that name be
a body corporate with perpetual
succession and a common seal,
Cf. - Local Authorities
Provident Fund Act, Cap 272
5. Establishment of the Board (1)
There is hereby established a board
to be known as the Local
Authorities Provident Fund
Board...(8) The Board shall be a
body corporate having perpetual
succession and a common seal, and
may in its corporate name sue and
be sued, and may, for and in

Make the Board of
Trustees the body
corporate by deleting
Section 4(2) and
transposing the contents
thereof to a new Section 6
(1A) under the

Board of Trustees of the
Scheme.




connection with the purposes of this
Act, purchase, hold, manage and
dispose of land and other property
and enter into such contracts as it
may consider to be necessary or
expedient

Cf. - Public Service
Superannuation Scheme Act,
Cap 189A

10. Establishment of a Board of
Trustees (1) There is established a
board of trustees of the Fund to be
known as the Public Service
Superannuation Fund Board of
Trustees... (2) The Board shall be a
body corporate with perpetual
succession and a common seal and
shall, in its corporate name, be
capable of — (a) suing and being
sued; and (b) taking, purchasing or
otherwise acquiring, holding,
charging or disposing of movable
and immouvable property; (c) doing
or performing all other things or
acts for the furtherance of the
provisions of this Act which may be
lawfully done or performed by a
body corporate.




4 (3) The Scheme shall be a
defined contribution scheme
providing social security
benefits ...

The bolded words create the
impression that the scheme
provides benefits other than
accrued retirement savings. In
Nai ELRC Petition 213, 222 &
230 of 2019 & 36 of 2022 -
National Social Security Fund
Justice Maureen Onyango held
that “The right to social security
was of central importance in
guaranteeing human dignity for all
persons when they were faced with
circumstances that deprived them of
their capacity to fully realize their
constitutional and covenant rights
under the International Covenant
on Economic, Social and Cultural
Rights. The duty was on the State
to avail resources, allocate resources
and remove barriers which could
interfere with such allocation of
resources since that was not
permissible on the basis that the
State would have reached a different
conclusion outlined under article
43(5)(c ) of the Constitution. The
resources to be availed and allocated
should emanate from the State

Amend the definition as
follows:

(3) The Scheme shall be a
defined contribution
scheme

(3A) The object and
purpose of the Scheme
shall be to—

(a) pay retirement benefits
to members of the Scheme
and relief to their
dependents upon death of
the member;

(b) ensure that every
member of the Scheme
receives his retirement
benefits as and when they
become due;

(c) Improve the social
security of members of the
Scheme by ensuring that
the members save in order




pursuant to article 45 of the
Constitution. For the fund to
remove such duty from the State to
the registered members was an
overreach on its statutory mandate”

The detailed decumulation
methods should be left to
regulations and guidelines. Cf. -
Public Service Superannuation
Scheme Act, Cap 189A

to cater for their livelihood
during their retirement. ..

(d) establish a uniform set
of rules, regulations and
standards for the
administration and
payment of retirement

benefits for members of
the Scheme.

6 (2) (e) - (e) two representatives
of the staff of the county

assemblies nominated by the
SOCCAT (K)

The current number of trustees
is 10 however the total number
of trustees should be in line with
Regulation 21 of the Retirement
Benefits (Occupational
Retirement Benefits Schemes)
Regulations.

The acronym SOCCAT (K) is
not defined. Further, there is no
provision for succession should
the body cease to exist.

Cf. - Local Authorities
Provident Fund Act, Cap 272

Amend the provision to
state

5C - (c) one member
appointed by “Society of
Clerks at the Table in
Kenyan Legislatures”

or such other body as may for
the time being have succeeded
to the functions of that
association;




5C -\, two members appointed by
the Association of Local
Government Authorities of Kenya
(or such other body as may for the
time being have succeeded to the
functions of that Association);

9 (2) Where a Trustee opts to
apply for re-appointment

under subsection (1), the re-
appointment may be considered
based on the performance of the
applicant.

(3) The Board shall put in place
arrangements to

ensure that one-third of the
Trustees are appointed in a
staggered manner.

Appointment of trustees in 6 (1)
is based on nomination by
defined bodies and as such
trustees do not “apply for re-
appointment” and the Board has
no practical way of ensuring
“that one-third of the Trustees are
appointed in a

staggered manner.”

Delete subsection 9(2).

Amend subsection 9(3) to
mirror Subsection 6(5) as
follows:- The Cabinet
Secretary shall ensure that
one-third of the Trustees are
appointed in a staggered
manner.

11. A person ceases to be a
Trustee if the person—

There is no provision for
effluxion of term.

Amend section 11 by
introducing the following
new subsection 1 - “a
trustee shall cease to hold
office upon the expiration
of the term.




Amending the chapeau as
follows:-

2. Notwithstanding the
foregoing, a person shall
cease to be a trustee if the
person —

11. A person ceases to be a
Trustee if the person—

(e) cease to be a member of a
county assembly

A member can cease to be a
member of the county assembly
but still retain his benefits in the
scheme

Delete paragraphll (e)

13 (g) negotiate competitive
annuity rates on behalf of
members;

The members should negotiate
for themselves the annuity rates

Delete paragraph 13 (g)

14 (3)(b) appoint a custodian,
fund manager and
administrator to carry out their
functions as specified in the
Retirement Benefits Act, Cap.
197

If the scheme chooses internal
administration, then there is no

administrator

need for it to appoint an external

Delete the word
“ Administrator” in
paragraph 14 (3) (b)

3. Administration of the scheme




3.a | 21. The Board shall appoint a Whei« the fund invests wholly | Amend as 1ollows: - 21.
fund manager of the Scheme in a guaranteed fund or The Board may appoint a
who shall, in addition to the government securities, the fund manager of the
duties prescribed Manager may be otiose. Scheme who shall, in
under the Retirement Benefits addition to the duties
Act prescribed under the

Retirement Benefits Act

b. | 23 (2) The administrator shall be | This provision leaves noroom | Amend by deleting

an employee of the Board.

for contracting an external
administrator. In nascent stages,
schemes may benefit from
external administration as they
ramp up internal capacity.

subsection 2 to give the
Board to appoint an
internal or external
administrator under
subsection 1, as the
circumstances may
require.

Consider either of the
following approaches:-

1. Remove all provisions
setting out the structure
of the administration of
the scheme (including
the requirement for and
give trustees unfettered
discretion to choose




either external or
internal administration.

2. Retain the provision for
CEO as the accounting
officer, but leave the
trustees to choose either
external or internal
administration.

3. Set out the structure for
internal administration
in the law. Cf. - NSSF
Act 2013

4. Benefits

4.a

24(6) Any contribution not paid
to the scheme by a sponsor
within ten days after the last
day of the calendar month to
which the contributions relate
shall attract interest during the
period they remain unpaid at a
rate specified by the Board from

time to time provided that such
rate shall

The Retirement Benefits Act
does not define the specific
interest chargeable. The same is
usually defined in the trust deed
and rules of a scheme. The
board’s discretion for
enforcement can be abused

Amend paragraph 24(6) to
include a specific interest
rate.

24(6) Any contribution not
paid to the scheme by a
sponsor within ten days after
the last day of the calendar
month to which the
contributions relate shall
attract interest which shall




not be less than the rate
specified in the Retirement
Benefits Act and Regulations.

not be less wnan the interest
declared during the period the
contribution remains
unremitted

26 (3) (@) where a member
ceases being a member or a staff
of a county assembly before one
year of membership, the
member may opt for payment
of

his own and the whole of the
sponsor’s contributions,
together with allocated
investment

(b) where a member ceases
being a member or a staff of a
county assembly after one year
of membership but before
attaining the specified early
retirement

age, the member may opt for
payment of —

(i) his or her own contribution
and the sponsor’s contribution
as may be prescribed by the
Retirement Benefits Authority
and the investment income that

The current statutory
requirement for retention of
accrued retirement benefits is
50%.

The provision for a person who
ceases being a member or a staff
of a county assembly before one
year of membership to opt for
payment of the whole of the
sponsor’s contributions is not
correct because the Retirement
Benefits Regulations require the
immediate vesting of benefits on
the member, and the member
should be encouraged to
preserve the accrued benefits.

A member who falls ill or
emigrates from Kenya should be
allowed to access accrued
benefits regardless of age and
the reference to early retirement
age 1s incorrect.

Delete 26 (3) (a) and
amend 26 (3) (b) as
follows:-

26 (3) (b) (i)where a
member cease being a
member or a staff of a
county assembly before
attaining the early
retirement age, that
member may opt for
payment of not more than
fifty per cent of his total
accrued benefits and the
investments income that
has accrued in respect of
those contributions.

Provided that a member
may withdraw any
additional voluntary
contributions made into
the Scheme and accrued
interest in full;




has accrued in respect of those
contributions; and

(ii) the balance shall be retained
in the Scheme and continue to
accrue interest until the member
attains early retirement age, or
transferred to another registered
Scheme of the members choice;

(c) a member may opt for
payment to him or her of the
total amount of vested accrued
benefits before

attaining the early retirement
age—

Amend 26 (3) (c) as
follows

a member may at any time
opt for payment to him or
her of the total amount of
vested accrued benefits

Delete the phrase “before
one year of membership”
wherever it appears.

29 (2) Despite the provisions of
any other written law, a benefit
granted under this Act shall not
be— (a) assignable or
transferable except in
accordance with the terms of a
mortgage guarantee facility
approved by the Board; and

The terms of the mortgage

guarantee facility are not clear

Amend 29 (2) as follows;
Subject to the Retirement
Benefits Act and
regulations, a benefit
granted under this Act
shall not be— (a)
assignable or transferable
except in accordance with
the terms of a mortgage
guarantee facility
approved by the Board;




44. (1) The scheme shall be
reviewed by an actuary
appointed by the Board as
provided for in the Retirement
Benefits Act.

The role of an actuary in a
defined contribution scheme is
limited, and the Board should
have the flexibility to choose
whether the input of an actuary
1S necessary.

Amend tne provision by
replacing the word “shall”
with “may.”

49 (4) Without prejudice to any
proceedings instituted

under the provisions of this
section, a person who refuses
or fails to comply with a notice
given to him or her under
subsection (1) commits an
offence and shall be liable on
conviction to a fine not
exceeding five million shillings,
or

in the case of a natural person,
to imprisonment for a term

not exceeding two years, or to
both.

Amendment is necessary to
make the offence clear

Amend as follows:-
Without prejudice to any
proceedings instituted
under the provisions of
this section, a sponsor who
makes deduction from a
member’s

emoluments for
remittance to the Scheme,
and fails to remit the
contribution to the scheme
within fifteen days of the
deduction commits an
offence and shall be liable
on

conviction to a fine not
exceeding five million
shillings, or in the case of a
natural person, to
imprisonment for a term
not exceeding two years,
or to both.




Exemption

The Cabinet Secretary should
have the power of exemption for
operational flexibility in
unforeseen circumstances.

Introduce a new Section 55

55. Exemption from
compliance with
provisions of this Act

The Cabinet Secretary
may, by order published
in the Gazette — _

(a) exempt any person or
class of person from
compliance with any
specified provisions of this
Act; or

(b) extend the time for
compliance by any person
or class of persons with
any specified provisions of
this Act

Provided that nothing in
this section shall apply in
respect of payment of
retirement benefits.

Dispute resolution

There is no provision for dispute
resolution or appeals under the
act in case a member is
dissatisfied with a decision of

the board.

Include a provision for
dispute resolution and
appeals
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The Senate Standing Committee Labour and Social Welfare vide letter Ref:
SEN/DSEC/SCLSW/2024/65 dated 24' June 2024 has requested Kenya Revenue

Authority (KRA) to submit views on the County Assemblies Pensions Bill, 2024 (Senate
Bills No.14 of 2024).

I therefore wish to submit as follows:

(ENYA REVENUE AUTHORITY
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Clause 2

“income drawdown” means the
facility to continue to keep
retirement savings invested in
the scheme and take an income
during a specified period rather
than buy an annuity;

Refer to the term “income
drawdown” as defined under the
Retirement Benefits (Income
Drawdown Funds) Regulations,
2023, Legal Notice 187.

The Regulations govern
the management and
operation of income
drawdown funds within
retirement benefits
schemes.

These regulations are designed
to provide a framework for how
individuals can withdraw and
manage their pension funds over
time, offering flexibility and
ensuring responsible
management to  safeguard
retirees' financial security.

Clause 6

6 (1) The management of the
Scheme shall vest in a Board of
Trustees of the Scheme.

(e) two representatives of the
staff of the county assemblies
nominated by the SOCCAT (K);

6 (1) The management of the
Scheme shall vest in a Board of
Trustees of the Scheme.

(e) two representatives of the staff
of the county assemblies
nominated by the Society of Clerks
at the Table in Kenyan County
Legislatures (SOCCAT) (K);

Definition of the
Abbreviated Term
"SOCCAT(K)"

The term “SOCCAT(K)” has been
used in the clause. To clarify, the
abbreviated term should be
written in full. Therefore,
"SOCCAT(K)" should be
replaced with its full form, which
is "Society of Clerks at the Table
in Kenyan County Legislatures."

Clause 24

(1) A member shall, so long as the
member is a member of a county
assembly, contribute not less
than seven nought five percent
(7.5%) of that member’s
pensionable emoluments to the
Scheme

(1) A member shall, so long as the
member is a member of a county
assembly, contribute not less than
seven point five percent (7.5%) of
that member’'s  pensionable
emoluments to the Scheme

Seven  nought five
percent means 7.05%.

In this context,
"nought" refers to the
zero, making  the

number 7.05. There is
need for correction of
typographical error.

"Seven point five percent” (7.5%)
and "seven nought five percent"
(7.05%) represent different
values. Therefore, this correction
is intended to address the
typographical error noted and
align the wording with the
percentage in the bracket.
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reserve account of the Scheme
into which the following shall be
deposited—

(b) Any income of the Scheme
that the Board determines
should be set aside to stabilize
the returns to members subject
to a maximum of ten per cent of
such income with consideration
to the Income Tax Act or
regulations made thereunder.

reserve account of the Scheme into
which the following shall be
deposited—

...........

No proposed amendment

4. 1‘ Clause 39 | 39. (1) The Board may maintaina | 39. (1) The Board may maintain a For the amount of income of the

Fund transferred to reserve to be
exempt from tax, there is need
for the exemption to be
specifically provided for in the
Income Tax Act.

KRA is committed to complying with all the laws in place as it executes its mandate of tax administration and trade facilitation. Further,

the Authority is available to provide the committee with any additional information sought from us.
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Salaries & Remuneration
Commission

RL\\:I:MH; PTO(IIILII\/II)

Ref. No: SRC/TS/8/Vol. 1 (121) 30" May, 2024

Mr. Jeremiah M. Nyegenye, CBS
Clerk of the Senate
NAIROBI

Dear TVir- NMegenye,

MEMORANDUM ON THE COUNTY ASSEMBLIES PENSIONS SCHEME BILL, 2024

Reference is made to the captioned Bill and the advertisement in the daily newspapers of 16" May
2024 inviting views thereon.

The Salaries and Remuneration Commission (SRC) has reviewed the Bill and notes that the
Memorandum and Objects of the Bill is to establish the County Assemblies Pensions Scheme for all
members of County Assemblies; provide for establishment of the scheme’s Board of Trustees and
provide for the scheme’s management and administration. The Bill proposes to have the scheme offer
lump sum payments as provident, periodic payments as pensions and income drawdowns. The
proposed scheme will transition all members of the county assemblies into one universal scheme for
all the forty-seven county governments besides being open to other public officers and any other
person approved by the Board.

SRC has examined Bill and notes that the provisions of the Eill are ir. line with the guidelines SRC
issued to the County Assemblies Forum vide its letter Ref. No: SRC/TS/CAF/61/49(86) dated 20th
February, 2020 (copy attached) on establishing a contributory scheme for County Assemblies,
except clause 24 (4) that provides that—

‘the sponsor shall take out and maintain a life insurance policy that has disability
benefits in favour of every member of the Scheme, for a minimum of three tlmes
of the member's annual pensionable emoluments’.

The Commission has set and advised on Group Life Cover as a stendaione benefit for the public
service. The benefit should, therefore, not be in the retirement benefits Bill. Consequently, the
Commission’s view is that the clause be deleted from the Bili.

The purpase of this letter is to communicate the vievss of SR on the Biil for your consideraticn.

lilliamson House, 6th Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-00100, Nairobi, Kenya. Tel: +254 (20) 2710065/71/73/81 / +254-736712864
nail: info@src.go.ke Website: https://www.src.go.ke/ (D F) @) @srckenya @) @SRCKE @ €) Salaries and Remuneration Commission
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. The Commission appreciates your continued cooperation and support as we discharge our respective.
mandates. ' ' ' ‘

Yours

Mrsi A R. Gitau, EBS
COMMISSION SECRETARY/CEO
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Salaries & Remuneration
Commission

Rewarding productivity

Ref No: SRC/TS/CAF/3/61/49 (86) 20* February, 2020

Hon. James Ndegwa Wahome, MBS
Chairperson

County Assemblies Forum

P.O. Box 73552 - 00200

NAIROBI

Dear

GUIDELINES ON PENSION BENEFITS FOR STATE OFFICERS IN THE COUNTY
GOVERNMENTS

Reference is made to your letter Ref. No: CAF/12/1/2019 (36) dated 6™ January, 2020 and the
consultative meeting on establishing a County Assemblies Pension Scheme for Speakers and
Members of County Assemblies, held on 20" February, 2020, between the County Assemblies
Forum and Salaries and Remuneration Commission (SRC) at the SRC Boardroom.

The Commission guides that in setting up a Pension Scheme for State Officers in the County
Assemblies, the County Assemblies Forum adheres to the following guidelines:

1. There shall be two (2) types of retirement benefits for State Officers in the County
Governments, Pension and Gratuity. An employee may opt for either of the Benefits.

2. Where an employee opts for gratuity, the applicable conditions and rates for gratuity shall
apply, as set by SRC,

3. Where an employer establishes a pension scheme for its State Officers, the following
guidelines shall apply:
(a) Scheme Design: The Scheme design shall be Defined Contribution Scheme.

(b) Pensionable Emoluments (PE): Pensionable emoluments i.e. salary used to calculate
pension emoluments, shall be expressly defined as sixty (60) percent of the monthly
gross remuneration package, as set by SRC for State Officers.

(c) Contribution Rate:

(i) The employer’s contribution rate shall be at least 15% of the Member's monthly
pensionable emoluments and shall not exceed 20% of the pensionable
emoluments, subject to affordability and fiscal sustainability; and

Williamson House | 4™ Floor, 4™ Ngong Avenue| P.O. Box 43126-00100 Nairobi, Kenya | Email: info@sre.go ke
Website: www.src.go.ke | Tel: +254 (020) 2710073/81, 2724571



(d)

{

(]

)

(f)

(9)

(n) The Member’s contribution rate shall be at least 7.5% of the monthly
C nensmnable emoluments . ‘ o

(iii) A member may make addltnonal voluntary contributions to the scheme without
commensurate monthly contributions by the employer.

Benefits: Benefits shall be administered in accordance with the Trust Deed and Rules of
the Pension Scheme as guided by the Retirement Benefits Authority Regulations,
provided that such benefits shall be fully funded from the pension scheme account.

Eligible Members: The County State Officers pension scheme shall cover all State
Officers in the County Governments.

Transition: Members may opt to transfer gratuity accrued as at the date of joining the
Scheme, into the Pension Scheme, provided that no additional cost shall be incurred by
the employer on such transfer.

Compliance to Existing Laws/Regulations: The Pension Scheme shall be established
in compliance with the Retirement Benefits Act and Regulations, Kenya Revenue
Authority Tncome Tax laws and other relevant laws and regulations governing Pension
Schemes in Kenya.

4. No State Officer shall benefit from both pension and gratuity benefits from the same public
service employer for a similar period.

5. The effective date of the Pension Scheme shall be the date of establishing the Scheme.

6. The effective date of the employee membership to the Pension Scheme shall be the date of
joining the Pension Scheme.

7. An employer seeking to establish a Pension Scheme for its State Officers, shall submit a copy
of the draft Bill to the Commission, for concurrence.

The purpose of this letter therefore, is to forward the Guidelines for your necessary action.

Youn

MrslAn . Gitau, MBS
COMMISSION SECRETARY/CEO
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THE SENATE STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE.

THE COUNTY ASSEMBLIES PENSIONS SCHEME BILL
(SENATE BILLS NO. 14 OF 2024)

CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT JUSTIFICATION COMMITTEE
RESOLUTION
Long title | CPF Financial | Amend to exclusively provide for | Staff of county assemblies
Services. (CPF) members of county assemblies. are already covered in
existing retirement
benefits arrangements like
Laptrust, CPF and
LAPFUND.
Appointin | CPF Review the powers of CS, Treasury | Okoiti & 11 others v
g under clauses 6, 10, 11 and 12. County Governments
Authority Retirement Scheme & 164

others; County Pension
Fund Financial Services
Limited & 8 others
(Interested Parties)
(Petition 213, 222 & 230
of 2019 & 36 of 2022

(Consolidated)) [2022]
KEELRC 13584 (KLR)
held that it 1s
unconstitutional for the
national government to
play a pervasive role in the
running of  pension
schemes for  county
government  employees

and officers
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County Assemblies
Forum (CAF)

Include the definition of County
Assemblies Forum

CAF 1s the institution
representing the 47 County
Assemblies and all the
Members  of  County
Assemblies.

Include the definition of Principal
Secretary to read
“ The Principal Secretary
means Principal Secretary
under the State Department of
Devolution”

This is to take care of the
devolved government.

Amend the definition of “early
retirement age: to read:
“early retirement age” means

The retirement age should
be the same as the
Members of Parliament as

such age as may be prescribed | provided in the
but which shall not be less | Parliamentary  Pensions
than forty five years;” Act.
Amend the Clause by deleting the | Okoiti & 11 others v
definition of the Cabinet Secretary of | County Governments

National Treasury and replace it the
following definition—
“The Forum Chairperson
means the Chairman of the
County Assemblies Forum”

Retirement Scheme & 164
others; County Pension
Fund = Financial Services
Limited & 8 others
(Interested Parties)
(Petition 213, 222 & 230
of 2019 & 36 of 2022
(Consolidated)) [2022]
KEELRC 13584 (KLR)
held that it is
unconstitutional for the
national government to
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play a pervasive role in the
running of  pension
schemes for county
government employees
and officers

Amend the Clause by deleting the
definition and replacing it with the
follows:
“pensionable emoluments”
includes salary, responsibility

allowance, constituency
allowance, nominated
member’s  allowance, ex

officio member’s allowance,
house allowance,
accommodation allowance and
sitting allowance;

Given that MCAs' base
salaries are relatively low,
incorporating these
allowances into
pensionable  emoluments
will address salary
insufficiencies and provide
them with greater financial
security and  stability,
particularly after
retirement. This
amendment ensures that
their total compensation is
accurately reflected in
their pension calculations,
acknowledging the full
extent of their earnings
and the true cost of their
public service.

Kenya Revenue
Authority (KRA).

Refer to the term  “income
drawdown”as defined under the
Retirement Benefits (Income
Drawdown Funds) Regulations, 2023

The Regulations govern
the  management and
operation  of  income
drawdown funds within

retirement benefits
schemes.
Include the definition of SOCCAT | The full form of the term
(K) used in clause 6. should be used-

Society of Clerks
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at the Table
(Kenya).

LAPFUND

Include housing allowance in the
definition of pensionable emoluments
and provide a separate definition of
pensionable emoluments for the
MCAs.

This is to align the Bill
with Article 41 of the
Constitution and section
10 of the Employment Act
and SRC guidelines

Include names of all existing
schemes.

This 1s to ensure that all
existing  schemes  are
listed.

Retirements
Benefits Authority
(RBA).

Include the definition of the term

“beneficiary” to read—
“beneficiary” means a
dependant, a person
nominated by the member in
writing or any other person
other than a member entitled
to receive a benefit under the
Scheme.

This will allow nomination
of beneficiaries by the
principal member during
his lifetime.

Include all existing schemes in the
definition of existing scheme.

Amend the definition of the term

“income drawdown” to read—
“Income drawdown’ means an
arrangement that allows a
member of a retirement
benefits scheme to access his
or her accumulated retirement
benefits as a regular income
through reinvesting his or her
benefits from an income
drawdown fund registered by
the Retirement Benefits

The  definition  should
mirror the definition under
the Retirement Benefits
(Income Drawdown
Funds) Regulations, 2023.
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Authority;

Amend the definition of “normal
retirement age” to read—
“normal  retirement  age
means the age of sixty years or
such other age set out in
written law or applicable
policy;

»

Amend the definition of “spouse” to
read—
“spouse” means a male or a
female person to whom a
member was married under
any law at the time of their
death;

Align the Bill with the
Marriage Act.

Make the Board of Trustees the body
corporate by deleting section 4 (2)
and transposing the contents thereof
to a new sections 6 (1A) under the
Board of Trustees.

Under common law,
schemes are not juridical
persons, incorporated
trustees are.

Refer to NSSF Act,
LAPFUND Act, Public
Service  Superannuation
Scheme Act.

Deleting the words “providing social
security benefits” appearing in

This to protect and
maintain the independence
at the Board, its fiduciary
responsibilities and
Retirement Benefits Act
and the common law of
trusts.
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9 3 Make the Board of Trustees the body
corporate as opposed to the scheme
itself. The Board shall then be
registered under the  Trustees
(Perpetual Succession) Act, Cap 164.
Review 4 (2). Social security is a role of
government under Article
43 of the Constitution.
LAPFUND Allow voluntary scheme membership | This is to uphold Article
and transition subject to existing | 41 of the Constitution and
schemes” members consent. section 33  of the
Retirement Benefits Act.
CAF Amend the by deleting subclause 6 | The clause should be

(2) (b) and amend sub-clause 6 (2) (d)
to state as follows—

(a) six persons nominated by the
County Assemblies Forum the
forum representing all the
county assemblies in of whom
at least two shall not be of the
same gender as follows—

(1) three representatives of
members of county

assemblies
contemplated in
Article 177(a) of the
Constitution;

(if)a representative of
members of county
assemblies

specific ~ that  County
Assemblies may enact
county specific legislation.
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contemplated in
Article 177(b) of the
Constitution; and

(iii)a  representative  of
members of county

assemblies
contemplated n
Article 177(c) of the
Constitution;
KRA Amend clause 24 (1) to read “seven | Seven nought five percent
point five percent ” (7.5%) instead of | means 7.05%. nought
“seven nought five percent”. refers to zero.
This 1s to correct a
typographical error.

SRC Delete subclause (4). Group life insurance cover
should be a standalone
benefit for the public
service.

RBA Align the total number of trustees to | This will align the Bill

be in line with Regulation 21 of the | with  the  Retirement
Retirement Benefits (Occupational | Benefits Act.
Retirement Benefits Schemes)
Regulations.
RBA Delete subclause (2). Appointment 1s based on

nomination.

Amend subclause (3) to read—
(3) The Cabinet Secretary
shall ensure that one third of
the trustees are appointed in a
staggered manner.

The Board has no practical
way of ensuring staggered
appointments.
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11 RBA Introduce a new subclause— There is no provision for
(h) upon expiry of the term. effluxion of time.
Delete paragraph (e). A member can cease to be
a member of a county
assembly but still continue
to be a trustee.

13 RBA Delete paragraph (g). The members should
negotiate for themselves
the annuity rates.

18,19,23 | CPF Amend clauses 18,19 and 23 to allow | This in line with section
Trustees appoint an Administrator to | 25B of the Retirement
the Scheme. Benefits Act.

23 LAPFUND Clearly specify that the scheme will | This will ensure
be administered internally with the | transparency, cost
Chief Executive Officer as the | efficiency and  proper
administrator of the Scheme. administration  of  the

scheme providing clear
operational guidelines.
RBA Delete subclause (2) to give the Board | The provision leaves no

power to appoint an internal or
external administrator.

Consider—
(a) removing the structure of the
administration of the scheme;
(b) retain the provision for CEO
as the accounting officer but

room for contracting an
external administrator. In
nascent stages, schemes
may benefit from external
administration as  they
ramp up internal capacity.
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give trustees power to either
appoint a external or internal
administration; or

(c) set out the structure for
internal administration.

24

CAF

Amend sub clause (1) and (2) to with
the following subheading—

Contributions for Member of County
Assemblies

(1) Every Member of County
Assemblies shall, so long as he or she
remains in the employment of a
sponsor, contribute not less than
twelve per cent (12%) of his or her
pensionable emoluments to the
Scheme.

(2) Every sponsor shall contribute to
the Scheme not less than thirty one
per cent (31%) of the pensionable
emoluments of a member of the
Scheme plus the amounts necessary to
cover the premiums for insured
benefits.”

Further add as clause 24 A (1) and (2)
with the following sub heading—

Contributions for Members of staff of
the County Assemblies

The current contribution
rates—7.5% from
members and 15% from
sponsors— are insufficient
to efficiently finance the
MCAs' pensions and fall
short when compared to
the current gratuity
system. By increasing the
members' contribution rate
to not less than twelve
percent (12%) and the
sponsors' contribution rate
to not less than thirty-one
percent (31%), the
amendment  seeks to
providle MCAs with a
more  substantial  and
sustainable pension. This
change will help bridge the
gap between the limited
service period and the
need for long-term
financial security, ensuring
that MCAs are better
supported after their term
in office.
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(1) Members of staff of the county
assemblies shall, so long as the
member 1s a staff of a county
assembly, contribute not less than
seven nought five percent (7.5%) of
that member’s pensionable
emoluments to the Scheme. (2) Every
sponsor shall contribute to the
Scheme not less than fifteen per cent
of the pensionable emoluments of a
member of the Scheme plus the
amounts necessary to cover the
premiums for insured benefit.

The proposed amendment
to subclauses (1) and (2)
ensures a fair and
sustainable pension system
for county assembly staff,
who are permanent and
pensionable  employees.
The contribution rates of
7.5% from the staff and
15% from the sponsors are
sufficient given their long-
term employment,
allowing adequate
accumulation of pension
funds.  This  balanced
approach ensures
comprehensive  coverage
and financial security upon
retirement while
maintaining the
sustainability ~ of  the
pension fund.

LAPFUND Remove the restriction of having to | Remove restrictions on
involve the Scheme Board and | voluntary contributions.

Sponsors to allow a member make | Allow members to make

additional voluntary contributions. voluntary additional

contributions without

undue  conditions  or

restrictions in line with
Retirement Benefits Act.

RBA Amend subclause (6) to read— The Retirement Benefits

(6) Any contribution not paid
to the scheme by a sponsor

Act does not define
specific  interest rates
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within ten days after the last
day of the calendar month to
which the contributions relate
shall attract interest which
shall not be less than the
interest declared during the
period the contribution
remains unremitted.

chargeable. It is defined in
the trust deed and rules of
a scheme. The Board’s
discretion for enforcement
can be abused.

crE

The contribution rate should be 12%
and 31% for members and sponsors
respectively.

This is to align with the
constitutional
requirements of fair labour
practices under the
Constitution and labour
laws and to comply with
the court’s decision in
Okoiti & 11 others v
County Governments
Retirement Scheme & 164
others; County Pension
Fund Financial Services
Limited & 8 others
(Interested Parties)
(Petition 213, 222 & 230
of 2019 & 36 of 2022
(Consolidated))  [2022]
KEELRC 13584 (KLR).

26

LAPFUND

Include provisions allowing MCAs to
access benefits upon lapse of service
after serving for two consecutive
terms.

This will comply with
Article 46 (1) of the
Constitution given the
status of MCAs.

Delete 26 (3) (a).

The current statutory
requirement for retention

Page 11 of 19



of accrued retirement
benfits is 50%.

Amend 26 (3) (b) (i) to read—

(b) (1) where a member ceases
being a member or a staff of a
county  assembly  before
attaining early retirement age,
that member may opt for
payment of not more than fifty
percent of his total accrued
benefits and the investments
income that has accrued in
respect of those contributions

Provided that a member may
withdraw  any  additional
voluntary contributions made
into the scheme and accrued
interest in full;

Regulations require

immediate  vesting  of

benefits on the member
and the member should be
cncouragcd to preserve
accrued benefits.

Amend 26 (3) by deleting the words
“before attaining the early retirement

9

age”.

A member who falls ill or
emigrates from Kenya
should be allowed to
access accrued benefits
regardless of age.

29 RBA Amend 29 (2) introductory clause to | The terms of the mortgage
read— guarantee facility are not
(2) Subject to the Retirement | clear.
Benefits Act,
44 RBA Amend 44 (1) to make the review by | The role of an actuary in a

an actuary optional.

defined scheme is limited
and the Board should have
the flexibility to choose

Page 12 of 19



whether the input of an
actuary is necessary.

49

RBA

Amend 49 (4) to read—

(4) Without prejudice to any
proceedings instituted under
the provisions of this section,
a sponsor who makes a
deduction from a member’s
emoluments for remittance to
the Scheme and fails to remit
the contribution to the Scheme
within fifteen days commits an
offence and  shall on
conviction be liable to a fine
not exceeding five million
shillings or in the case of a
natural person to
imprisonment for a term not
exceeding two years or to
both.

This is to make the offence
clear.

52

CAF

Amend the Clause to provide the
following—

“The sponsors and members
of the Scheme shall be exempt
from making contributions to
the Social Security Fund”

In light of the Supreme
Court decision in Supreme
Court Petition
(Application) No. E002
and E004 of 2023,
involving the Kenya Tea
Growers Association,
Agricultural ~ Employers
Association, and County
Pensioners Association, it
has been determined that
the NSSF  Act 1s
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operatively
unconstitutional, null, and
void. This ruling
necessitates a reevaluation
of related policies and
actions, including the
provisions for Members of
County Assemblies
(MCAs5).

CPF

No contributions may be made to or
received by NSSF on account of
NSSF Act, 2013

In light of the Supreme
Court decision delivered
on 21* February, 2024 in
Supreme Court Petition
(Application) No. E002
and E004 of 2023,
involving the Kenya Tea
Growers Association,
Agricultural ~ Employers
Association, and County
Pensioners Association, it
has been determined that
the NSSF  Act s
unconstitutional, null, and
void.

K

LAPFUND

Require prior consent from existing
scheme members before transferring
funds to ensure compliance with
Retirement Benefits Act.

This is in compliance with
section 33 of  the
Retirement Benefits Act.

CPF

Delete subclause (2).

MCAs are not members of
County Pension Fund
(previously, Laptrust
(Umbrella) Pension Fund).
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NEW CLAUSES

CAF Introduce a new clause on medical | The  pension  scheme
insurance to read— should provide a medical
insurance cover similar to
“ A retired Member of County | that provided to other
Assembly and spouse shall | retired state officers in
during his or her lifetime be | National Government.
entitted to Full medical
cover.”
RBA Insert new Clause 55 on exemptions | The Cabinet Secretary

as follows—
55. Exemption from compliance with
provisions of this Act.

The Cabinet Secretary may, by
order in the Gazette—

(a) exempt any person or
class of persons from
compliance with any
specified provisions of
this Act; or

(b) extend the time for
compliance by any
person or class of
persons  with  any
specified provisions of
this Act

provided that nothing

should have the power of
exemption for operational
flexibility in unforeseen
circumstances.
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in this section shall
apply in respect of
payment of retirement
benefits.
Include a provision for dispute
resolution and appeals.

OTHER SUBMISSIONS

1. The County Assemblies Forum submitted on the need to replace “Cabinet Secretary” in the Bill with “Chairperson of County
Assemblies Forum” in line with the decision in Okoiti & 11 others v County Governments Retirement Scheme & 164 others;
County Pension Fund Financial Services Limited & 8 others (Interested Parties) (Petition 213, 222 & 230 of 2019 & 36 of
2022 (Consolidated)) [2022] KEELRC 13584 (KLR).

2. The Ministry of National Treasury and Economic Planning made the following recommendations—
(a) the Bill should be expanded to encompass all county workers whether in the executive or county assemblies to ensure a
unified pension system that addresses the specific needs of all county employees;
(b) a single, cohesive pension scheme will improve resource allocation, enhance investment strategies and promote
financial sustainability. Consolidation of pension schemes will lead to reduced administrative costs and greater

financial security for retirees;
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(¢) the Bill should be expanded to cover all county governments employees in line with the National Retirement Benefits
Policy objectives of good governance and financial stability of all stakeholders in the pensions sector; and
(d) the Bill should be reoriented to cover all county government workers including MCAs under a unified pension
arrangement to avoid duplication, improve resource allocation and align with national policy objectives.
3. Most of the stakeholders noted the need for a unified pension arrangement for all county government workers including MCAs
and the need for efficient, fair and transparent administration of the pensions in the counties.
4. The stakeholders also noted that the Employment and Labour Relations Court declared the County Governments Retirement
Scheme Act, 2019 unconstitutional due to lack of public participation and conflicts with various Articles of the Constitution

and existing statutes.

LIST OF STAKE HOLDERS

1. The Ministry of National Treasury and Economic Planning
2. LAPFUND

3. The County Assemblies Forum

4. CPF Financial Services

5. Salaries and Remuneration Commission

6. The Kenya Revenue Authority

7. The Retirement Benefits Authority.
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