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PRT]LIMINAIIII.]S

Establishment and Mandatc of thc Committec

'l'hc Scnatc Standing Committec on Labour & Social Welfare is established pursuant

to standing ordcr 228 of the Senate Standing Orders. 'l'he Committce is mandated to

considcr all mattcrs relatcd to - Manpowcr and human rcsourccs planning, pension,

gcndcr, culture, and social wclfarc; youth, National Youth Servicc, children's wcllarc;
national hcritagc, betting, lottcries, spons, public entertainment, public amenities, and

recrcation.

'fhc Committee oversights four ministrics as follows -

a) 'l'hc Ministry of Labour and Social Protcction;

i. Statc Department for Labour and Skills Dcvelopment; and

ii. Statc Departmcnt for Social Protcction and Senior Citizcns Affairs

b) 'l'hc Ministry of Public Scrvicc, Pcrlormancc and I)clivcry Managcmcnt;

i. Statc Dcpartmcnt lbr Public Servicc; and

ii. Statc Pcrformancc and Delivcry Managcmcnt.

c) 'l'hc Ministry ol Youth Affairs, Creative Ilconomy and Sports;

i. Statc Departmcnt for Youth Affairs and Crealive Iiconomy; and

ii. Statc I)epartmcnt for Sports

d) 'l'he Ministry of Gcndcr, Culturc, thc Arts and Ileritagc:
i. Statc I)cpartmcnt lor Gcndcr and Affirmative Action; and

ii. Statc I)cpartmcnt lor Culture, the Arts and Ilcritage .

'l'hc Committcc also ovcrsights thc Pcnsions Dcpartment in the National 'Ircasury &
Ilconomic Planning which includcs the following institutions -

i. 'l'he I{ctircmcnt I}cncfits Authority;
ii. l'hc I-ocal Authoritics Provident Fund;

iii. Public Service Superannuation Scheme; and

iv. l'hc Civil Servants Accident Claim lrund.

'l'hc Committce also oversights thc following Commissions and State Corporations -
i. The Public Service Commission;

ii. 'l'he Salaries and Rcmuncration Commission:
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iii. National Gcnder & Ilquality Commission;

iv. 'l'he Commissioncr ol'Sports & Sports Rcgistrar; and

v. Pcrmanent Presidential Music Commission.

Membership of the Committcc

'l'hc Committec membcrship is as follows -

(l)
(2)

(3)

(4)

(s)

(6)

(1)

(8)

(e)

Sen. Julius Murgor Recha, MP - Chairpcrson

Sen. George Mungai Mbugua, MP - Vicc Chairpcrson

Scn. (Rtd.) Justicc Stcwart Madzayo, CBS, MP - Mcmbcr
Sen. Mohamcd Iraki Mwinyihaji, MP - Mcmbcr
Sen. Ilrick Okong'o Mogcni, SC, MP - Mcmbcr
Scn. Alexandcr Munyi Mundigi, MP - Mcmbcr
Sen. Crystal Kegchi Asige, MP - Membcr

Scn. Miraj Abdullahi Abdulrahman, MP - Mcmbcr
Scn. Gloria Orwoba, MP - Mcmbcr
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CI IAI It.PI]RSON'S I.'OI{I]WORI)

'l'hc County Assemblics Pcnsions Schcmc Bill,2021 (Scnate Bills No. 14 of 2024) is

an ordinary Ilill that was publishcd in the Kenya Gazette Supplcment No. 56 on 7th of
March, 2024. 'l'he Ilill was rcad a first timc on 81h May, 2024 and thercafter stood

committcd to thc Standing Committce on Labour and Social Wclfarc for
considcration.

'l'hc Ilill proposes to provide a lcgal framcwork lor a contributory pension schcme lbr
mcmbcrs and stalf of county asscmblics; establish a county asscmblies' pcnsions liund
lbr thc paymcnt or granting ol'pcnsions or rctircmcnt bcnclits to mcmbcrs ol'county
asscmblics and mcmbcrs of stalf ol' county assemblics; and cstablishmcnt of thc

schcmc's Board of l'rustccs and thc schcmc's managomcnt and administration.

flon. Spcaker,

Pursuant to Article 118 of thc Constitution and standing order 145 (5) of the Senate

Standing Orders, the Committee publishcd an advertisement in the Daily Nation and

Standard Ncwspapers inviting mcmbcrs of the public to submit written mcmoranda to

thc Committcc on thc Ilill. 'I-hc advcrtiscmcnt was also postcd on the Parliamcnt

wcbsitc and social media platforms. l.-ollowing thc call for submissions, thc

Committce reccivcd writtcn mcmoranda from several stakcholders.

'l'hc Committcc procceded to consider the Ilill cxtensivcly, schcdulcd and held

mcctings with various targcted stakeholdcrs including the Kcnya I{cvenuc Authority
(KI{A),'l'hc Ministry of National 'l'rcasury and ljconomic Planning, I-ocal Authoritics
Provident Irund (LAPFUND), the County Assemblies Forum, Cl'Ii Iiinancial Serviccs,

Salaries and Rcmuncration Commission and'l'hc Ilctircmcnt Ilenelits Authority.

'l'hc Committcc rcccivcd and considcred amcndmcnts to thc Ilill lrom thc abovc-

mcntioncd stakcholdcrs and hcld a tolal of six (6) mcctings to considcr thc llill. 'l'hc

Minutcs o[the Committec in considering thc l]ill arc attachcd to this Rcport.

'l'he Committec rccommcnds that thc Senatc passcs thc County Assemblies Pensions

Schcmc Bill,2024 (Scnate Ilills No. 14 of 2024) with Committce Stagc Amcndmcnts

as attachcd in this Report.

Hon. Spcaker,

I wish to lake this opportunity to commend the Members of thc Committec for thcir
dcvotion and commitment to duty, which madc the considcration of the Bill
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succcssful. I also wish to thank thc Officcs of thc Spcakcr and thc Clcrk of thc Scnatc

lbr thc support cxtendcd to thc Committcc in undertaking this assignmcnt.

IIon. Speakcr,

It is now my plcasant duty, pursuant to standing ordcr 148(l) of thc Scnate Standing

Orders, to prcscnt thc Ilcport o1'thc Standing Committcc on Labour and Social

Welfare on the County Asscmblics Pcnsions Schemc Bill,2024 (Scnatc Bills No. 14 o[
2024).

Signcd ,ru,. . Mo nrl c:'5'..16*.5tPetber , 2o\

qp,
SEN..IULIUS MURGOR RECIIA, MI',

CIIAIRPERSON, S'I'ANI)IN(; COM MITTEI.] ON
LAT}OUR ANI) SOCIAL WEI,FARE



CIIAI''[I,IR ONFI : I NTRODUCTION

1.0 Ovcrvicw of the County Asscmblics Pcnsions Scheme llill,2024 (Senatc

Ilills No. 14 of 21124)

'l'hc County Asscmblies Pcnsions Schcmc l\i11,2024 (Scnatc Bills No.l4 ol'2024) is an

Act of Parliamcnt to provide a legal framework for a contribulory pcnsion schcmc for
mcmbcrs and stafl'o1' county asscmblies; cstablish a county asscmblies' pcnsions fund

for thc paymcnt or granting ol'pcnsions or rctircmcnt benclrts to mcmbcrs of county

asscmblics and mcmbers of stall ol county assemblics; the cstablishmcnt of thc

scheme's Iloard of 'l'rustecs and the scheme's managemcnt and administration.

2. 'fhc County Asscmblics Pcnsions Schcmc lrill, 2024 (Scnatc Ilill No.14 ol' 2024) was

published in thc Kenya (iazcttc Supplcmcnt No.56 of 7th March, 2024.'Ihc llill wcnt

through thc first reading on 8th May, 2024 and was subscqucntly commitled to thc

Standing Committcc on I-abour and Social Wclfarc. A copy o{'thc I}ill is attached as

Appendk J to this Rcport.

3. 'l'hc Ilill providcs for thc lbllowing key arcasr

Part ll (clauses 4-20) provides for thc cstablishmcnt of the scheme. It establishcs

the County Asscmblics Pcnsions Scheme and its Iloard of 'Irustecs. It providcs

thc proccdurc for appointment ol'thc 'l'rustccs and thc ncccssary qualilications. It
also provides thc 'l'rustccs' lunctions and powcrs and scts thcir tenurc to thrce

ycars, rencwablc once bascd on pcrformancc;

ll Parl III (clauses 2l -36) contains provisions on thc administration ol thc schemc

and providcs lbr thc appoinlmcnt of thc fund Managcr and the Custodian. It also

scts out thcir functions. 'l'hc functions of thc Administrator arc also sct out.

l.'urthcr, thc part provides lor thc vcsting of bcncfits, and withdrawal lrom the

rclircmcnt savings account and retircmcnt liom thc scrvice among othcrs.

Irinally, it scts out thc prohibitcd payments from thc schcmc;

Part IV (clauses 37-11) providcs for the cstablishment and management of thc

County Assemblies Pcnsions Scheme lrundl

I 'l'he Counlv Assemblics Pcnsions Schcme llill.2024

lu.

l.



lv Part V (clauses 15-53) sets out thc general provisions including the dury ofcare
of the Iloard, protcction of the 'l'rustees and cmployecs of thc schcmc from

personal liability, offenccs, and proceedings for recovery of deductions from

employers and a gcneral pcnalty clause. It also contains a provision on the

making of regulations and givcs this powcr to the Board, in consultation with the

Cabinet Sccretary; and

Parl VI (Clauses 54-57) providcs for thc saving and transitional provrsions.

Undcr thc Bill, members and staff of county asscmblies who arc mcmbcrs of thc

I.ocal Authoritics Providcnt Fund and thc LAPI'RUST (Umbrella) Retirement

l;und shall bc transitioncd into thc Scheme within six months upon thc

commenccmcnt of this Act.

l.l Legislative Framcwork: Situation and a comparativc analysis of pcnsions

schemes at the County ()ovcrnments

l.l.l Situational Analvsis

5. Articlc a3(3) (e) of the Constitution confers on evcry person, thc right to social sccurity.

l'he dcvolution of govemment functions and the crcation of county govcmmcnts undcr

thc 2010 Constitution of Kenya necessitatcd thc dcvclopmcnt of pcnsion schemes

tailored to the needs of county cmployces.

7. Currently, Members of County Asscmblics (MCAs) and staff of county govcrnmcnts

have acccss to scveral pension schemcs designed to sccure thcir rctiremcnt. 'l'hc main

schemes availablc currcntly are; I-ocal Authoritics Pension 1'rust (LAP'IRUS1') and

Local Authoritics Providcnt Iiund (LAPFUND), both established undcr thc Local

Authorities Providcnt Fund Act, Cap 272 of the Laws ol'Kenya. 'Ihcre is thc County

Pcnsion Fund (CPIr) cstablished undcr the County Govcmmcnts Act,2012, specifically

4. 'Ihe Bill will transition all mcmbers and staff of county asscmblics into onc univcrsal

scheme tbr all the forty-scvcn county asscmblies.

6. LJndcr Article 1 86 (2) of thc Constitution, a function or powcr that is conferrcd on morc

than onc lcvcl of govcrnmcnt is a lunction or powcr within thc concurrent jurisdiction

of cach of thosc levels of governmcnt. 'lhercfore, thc dcvolvcd govcrnancc structurc

givcs county govemmcnts a dcgrec of autonomy. Scparatc pcnsion Acts rcspcct this

autonomy, allowing counties to managc their pension schemes indcpendcntly while
adhering to a rcgulated framcwork.
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under Section 132 and Public Scrvice Supcrannuation Schemc (PSSS) establishcd undcr

thc Public Servicc Supcrannuation Act,2012.

8. 'l'hcrc has becn attcmpts to come up with specific county pcnsion laws. Prcsently, the

county governments havc no unilbrm rctircment schcmc for employces and MCAs.

Ilills wcre introduced to cnsure a smooth transition and provide comprchensive

retircmcnt bcncfits for county govcrnment cmployecs.

9. l:or instance, 'l'hc Counly Pension Scheme Ilill, 2016, Kenya Gazcttc Supplcment No.

190 (Scnatc Ilills No.20), sought to addrcss thc rctircmcnt necds o1'county govcrnmcnt

cmployccs by providing a unificd framcwork lbr thcir pcnsion bcncfits.

10. Ily crcating a unificd pcnsion schemc, thc Ilill aimcd to providc a [air, sustainablc, and

clllcicnt rctircment bencllts systcm that would cnhancc thc linancial security of county
govcrnmcnt cmployces. 'l'hc cstablishmcnt of a singlc pcnsion schcmc was intcndcd to

strcamlinc administralion. cnsurc cquity. and promotc thc long-tcrm sustainability ol'
pcnsion bcnefits lor all county cmployccs.

12.'l'hc amcndmcnts includc -
i. Ilcvision of thc bcncfit structurc to improvc rctircmcnt bcnellts, including

pcnsions, lump-sum paymcnts, and othcr cntitlcmcnts;

ii. Clearcr provisions for dcath and disability benefits to support employces and

thcir lamilics in advcrsc circumstanccs:

iii. I'rovisions to cnsurc timcly remittancc ol' contributions by county
governmcnts to avoid delays and ensurc thc schcme's liquidity;

iv. Modifications to the contribution ratcs from both cmployees and employers

to ensure the financial health of thc scheme:

v. ILcconstitution of thc Board of I'rustces to cnsurc a balanced represcntation

from county govcrnments, employccs, and relcvant stakcholdcrs; and

vi. Clcar critcria for the qualifications, appointments, and tcnurc of thc trustecs

to ensurc competent and accountablc managcmcnt.

J

I I . 'l'hc County Pcnsion Schcmc Amcndmcnt Bill, 2021, was latcr thcn introduccd to makc

amcndmcnts to thc cxisting County Pension Schcmc to addrcss various challengcs and

improvc thc adm inistration and bcncllts ol' thc schcmc for county govcrnmcnt

cmployccs. 'l'hc amcndmcnts in thc Ilill sought to addrcss cxisting issucs and cnsurc

that thc pcnsion schcmc could adcquatcly mcct the necds of its members, providing
llnancial sccurity and stability in rctircmcnt.



13.l'hcre was also 1'he County Govcmmcnts Retiremcnt Schcmc Bill,2018 (National

Asscmbly Ilill No.10 of 2018) which was passcd by thc National Asscmbly with
amendmcnts on lTth Octobcr,2018.

14.According to the objectivcs and mcmoranda, thc llill sought to establish thc County

Govemmcnt's Retirement Schemc as a mandatory schcme for all county govcmment

cmployees; provide for thc cstablishmcnt of thc schcmc's Iloard of 'l'rustccs and

providc for thc schcmc's managcmcnt and administralion.

l5.Ilowcver, the Iimploymcnt and Labour Relations Cou( declarcd thc County

Govcmmcnts Retircment Schcmc Act, 2019 unconstitutional duc to lack of public

participation and conflicts with various Articlcs of thc Constitution and existing

statutes.
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CIIAPTIIR TWO: OVERVIEW OI'PUBLIC PARTICIPA'I'ION ON'I'[It] BILL

2.0 Committcc [Jndcrtakings

16.'l'hc Committcc hcld a total ol six (6) mcetings on thc llill, whcrc i1 mct with various

stakcholdcrs and considcrcd thc submissions. 'l'he Minutcs of thc Ilill are anncxcd to

this ltcport as Appendlx L

17.'l'hc Committcc publishcd an advcrtisemcnt in thc Nation and Standard ncwspapcrs of
l6th May 2024, inviting mcmbers ol thc public to submit writtcn memoranda on thc

Bill. 'l'he advcrtisement was also posted on thc Parliamcnt wcbsitc and social mcdia

platforms. A copy olthc advcrtiscmcnt is anncxed to this Rcport as Appendix 4.

18.Subscqucntly, during considcration of thc Ilill, thc Committcc rcsolvcd to
additional submissions liom thc key stakcholdcrs, including -

a) County Asscmblies lrorum (CAIr);
b) Retircmcnt Ilcnefits Authority (RIIA);
c) Salarics and Remuncrations Commission (SRC);

d) Kcnya Rcvenuc Authority (KRA);
c) 'l'he LocalAuthority Providcnt Fund (I.APITUND);

0 CPF I;inancial Serviccs Limitcd; and

g) The National 'frcasury and Ilconomic Planning.

lnv ltc

19. In response to thc said invitations, the Committce reccivcd submissions from thc

stakcholdcrs. Copies of the written submissions are attached to this Rcport as Appendix
5.

20.'l'hc Commitlcc considcrcd thc submissions and came up with the Committcc Slagc

Amcndments which arc attached to this Rcport as Appendk 2.

2.1 Ovcrview of Stakeholdcr Submissions on thc Bill

22.Thc National Treasury and Economic Planning through the Cabinct Sccrctary madc

thc following submissions -

5

21. Additionally, a matrix analysing thc stakcholdcr submissions clausc-by-clausc is

anncxcd as Appendk 6. 'l'hc Committec procccdcd to considcr the Ilill cxtcnsivcly,

t<lgcthcr with thc stakcholdcr submissions rcccivcd thcrcon.



a) 'Ihat thcrc cxists thc County Govcrnmcnt Itetircmcnt Schemc Act, 2019 which

aimcd to provide pcnsion bcncfits lor all cmployccs of thc countics. 'l'hc

implemcntation was howcvcr halted by the courts in a judgcment delivcrcd on

20th I)eccmber 2022 by thc I'imploymcnt and I-abour I{clations Court which

dcclarcd thc Act unconstitutional duc to lack olpublic participation;

b) 'l'hc Cabinct Sccrctary notcd that the currcnt llilt only covcrs the County

Asscmblics and therc was nccd to havc a unificd pcnsion schcmc that covcrs all

thc county cmployccs. IIc lurrhcr notcd that thc consolidatcd pcnsion schemc

will lcad to reduccd administrativc costs and financial sccurity for rctirccs.

c) 'l.herc is nced to align county pcnsion arrangements with thc national rctircment

bcnctits policy and this will be bcst achicvcd undcr a unificd pcnsion scheme for

all the county cmployces; and

d) 'l'he 'l-rcasury rccommcndcd that thc llill bc rc-oricntcd to covcr all county

govcmmcnt cmployccs undcr a unified pcnsion arrangcmcnt.

23. Thc Salaries and Rcmuneration Commission (SRC) in its submissions -

a) Supportcd thc Bill and stated that thc Bill is in line with thc SI{C guidclincs; and

b) It howcvcr proposcd thc delction of Clausc 24(4) of thc llill which provides that

thc cmployer shall take out and maintain a life insurancc policy that has

disability bcnef its in favour of cvcry mcmbcr of thc Schcmc. 'l'hc Commission

holds thc view that such a bcnefit shall bc a stand-alonc bcncfit and not form part

ol' thc Itctirement Ilcnclits Ilill.

24.The Local Authority Provident Fund (LAPI,'UND) in its submission-

a) Notcd that thc proposcd Ilill duplicatcs thc provisions in thc County
(iovcrnmcnts Rctircmcnt Schcmc Act,2019 as thc Act was mcant to providc a

singlc consolidatcd schcmc and aimcd to facilitatc thc transition from cxisting

county pcnsion schcmcs namcly, thc Local Authority Providcnt Iund
(LAPFUND) and thc Local Authoritics Pension Irund 'l'rust (County Pcnsion

Fund). 'fhc commcnccmcnt has bcen delayed by court dccisions, but thc mattcr

was currcntly bcforc thc court ofappcal; and

b) Raiscd qucrics on thc ncccssity of thc Bill noting that thc Ilill undcrmincs thc

cl'fort to crcatc a unified pcnsion scheme and crcatcs a furthcr fragmcntation

within thc retirement bcncfits industry.
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c) 'l'he Authority urged thc Committce to reconsider thc neccssity of thc Ilill and

instcad focus on strengthcning and harmonizing the cxisting retircmcnt bcncfits

frameworks.

25. CPI' Financial Scrviccs Limited in its submrssrons -
a) Slatcd thal mcmbcrs of county asscmblics currcntly subscribc to County Statc

Officers (tJmbrclla) Pcnsion liund cxclusivc cstablishcd for membcrs of County

Assemblies, CI'F Individual Pcnsion l"und which is voluntary and LAI'}FtlND;

c) Irurther statcd that having thc Cabinet Sccrctary rcsponsible for 1'rcasury as thc

appointing authority undcr thc Ilill is illcgal and unconstitutional on grounds of
thc distinct naturc of thc two thc lcvcls of govcmmcnt. 'l'hcy proposcd that a

Iloard of 'l'rustccs bc cstablished as a body corporate so that it can maintain its
indcpendcncc;

d) On thc administration olthc Schcmc as proposcd by thc Ilill, CPIi proposcd that

Scctions 18, 19 and 23(2) bc amcndcd to allow thc trustccs to appoint an

Administrator as providcd lbr undcr thc Rctircmcnt Bencllts AcU

c) Statcd that contribution ratcs providcd lor under clausc 24 o1 the Ilill werc

inconsistcnt with thc I{ctircment I}cncllts Act and proposcd that thc contribution

ratc bc 3loh for thc cmploycr and 12o/o by thc cmploycc and that this contribution

vicwcd against othcr stale ofhccrs will bring cquity and climinate any pcrccivcd

discrimination; and

1) On Clausc 53(2) of thc llill which providcs for transition, CPIr proposcd that this

clausc bc dclctcd as mcmbers of thc County Asscmblics are not membcrs of
County Pcnsion Fund (LAP'I.RIJS'I').

2(>. Kcnya Revcnue Authority (KRA) in its submissions --

a) I'roposcd amcndmcnts to clausc 2 on thc definition of the term "incomc
drawdown" to bc as dclincd under thc Retiremcnt Ilencfits (Incomc Drawdown

Irunds) Rcgulations 2023,l,cgal Noticc No. 187;

7

b) Rccommcndcd that thc Long f itlc of thc Act should bc amendcd so as to
cxclusivcly covcr only mcmbcrs of thc County Asscmblics for reasons that othcr

staff in thc County Asscmblics arc alrcady covercd in thc cxisting rctircmcnt

bencllts arrangcments;



b) I'}roposcd that in Clausc 6 the term "SOCCA'I' (K)" should bc writtcn in full
which is "Socicty of Clcrks at thc'fable in the Kcnyan County Lcgislatures; and

c) l.'urther proposed to amcnd the typographical crror madc in Clause 24 which

states dcscribes 7.5oh in words as Seven Nought Fivc Pcrcent instead of Scvcn

Point Five Percent.

27.'l'he County Assemblics Forum (CAl') in its submissions --

a) Supported the Ilill by stating that the Ilill is a significant lcgislative measurc

aimed at enhancing thc welfare of county asscmbly members, promoting

financial security in rctirement, and ensuring the sustainability and efficicncy of
thc pcnsion schcmc through structured govemancc and managcmcnt;

b) Proposcd certain amendments to the Bill and among the main proposcd

amcndmcnts is thc inclusion of the CAF into thc Bill as an intcgral institution.

CAIr noted that thc Bill secks to transfer the functions/rolcs given to the Cabinct

Sccretary of National 'l'reasury under the Bill to thc Chairpcrson CAIr for reasons

that it is unconstitutional for thc national govcrnmcnt to play a pcrvasive role in

thc running of pcnsion schemcs for county govcmmcnt cmployces and officcrs;

and

c) I'roposcd that thc pcnsion schemc should providc a mcdical insurancc covcr

similar to that providcd to othcr rctircd statc officcrs in National Govcrnment and

that a rctired Mcmbcr of a County Asscmbly and spousc shall during his or hcr

lifetime bc cntitled to full medical covcr.

28. Retirement Bcnefit Authority (RBA) in its submissions -
a) Proposcd amcndmcnts to several clauses in the llill including Clausc 2 on

intcrpretation of tcrms where RIIA proposcd that thc word "Depcndant" bc

changed to "Beneficiary" so as to givc mcmbcrs/trustecs provisions to nominatc

othcr bcneficiarics without restriction;

b) It also proposed amendmcnt to thc terms "cxisting scheme" to statc County

Pension l"und rathcr than the old namc of Local Authoritics Pcnsion I'rust
(Umbrella) Rctirement l;und and "incomc drawdown" to be amended to rcllect

thc dcfinition given in the Rctircmcnt Ilcneflts (Incomc Drawdown lrunds)

Rcgulations 2023;

8



c) It furthcr proposed to change thc dcfinition of the term "normal rctircmcnt agc"

so as to statc thc age of60 ycars and it also proposcs to changc the definition of
thc tcrm "spousc" to mean a male or femalc pcrson to whom a member was

marricd to undcr any law at the time of thcir dcath;

e) Irurthcr rccommcndcd amendmcnt to Clause 4(3) which states that thc Schcmc

shall providc social security benefits by deleting that clause on the ground that

thc schcme cannot providc social sccurity bencfits but only accrued retiremcnt

savings. RIIA additionally rccommendcd a ncw clause to substitutc Clause 4(3)

that provides for thc objccts of thc schcmc;

1) Proposcd to amcnd Clause 9(2) (3) of thc Bill on thc rc-appointmcnt of trustccs

and proposed that thc clauscs should bc amcndcd to statc that the Cabinct

Sccrctary shall ensurc that onc{hird of thc'l'rustees arc appointcd in a staggercd

manncr;

g) 'l'hc Authority also proposed thc dcletion of clauscll(c) which providcs that a
pcrson ccascs to be a Trustcc if the person ceases to bc a membcr of thc County
Asscmbly, 13(g) which statcs that thc board shall ncgotiatc competitivc annuity

rates on behalf olmcmbcrs and thc word "administrator" in clausc la(3Xb);

h) On thc administration of the schcmc, it proposcd that clausc 23(2) lhal provides

that the administrator shall bc an employee of the board bc amendcd to allow the

board options to appoint an intemal or cxternal administratort and

i) Proposcd furthcr amcndmcnts to thc Ilill to providc lbr propcr implcmcntation by

making rccommcndations such as thc introduction of an cxcmption liom
compliancc with provisions of thc Ilill and a disputc rcsolution clausc.

29. In Conclusion, whilst majority of thc stakcholdcrs supportcd thc Ilill, somc stakcholdcrs

qucstioncd thc ncccssity of thc llill mainly on thc grounds that thcre cxists a rctircment

bcncfits amangcment and that thcre is necd to havc a unillcd pcnsion schemc for all
county cmployecs rather than focusing on County Asscmblics only.

30. It is notcd that there cxists thc County Govemment Retircmcnt Scheme Act, 20119

which aims to provide pcnsion bcnefits for all cmployccs of thc counties although thc
9

d) Ilccommcnds that clausc 4(2) of the Ilill that states that thc Schcme is a body

corporate be amcndcd to makc thc Board of 'frustccs the body corporate on the

ground that schcmcs are not thejudicial person that rcgistercd;



Act was dcclared unconstitutional by thc Iligh court, and thc matter is still pending

bcforc the court of Appcal. It is furthcr notcd that should the Court o1'Appcal nullify thc

dccision of thc IIigh Court, thcrc will thcn bc a challcngc of thc cxistencc oltwo laws

on county cmployces' pcns ion; and

3l.I,'urther, although the Preamble of the Bill statcs that it is mcant to providc for a

contributory pension schcme for mcmbcrs and stafl of County Asscmblies, most of thc

stakeholdcr's submissions can bc interpreted to mcan that thc Bill only covers MCAs
and not staff of thc County Assemblics. 'l'herc is thereforc nccd for clarification on

whether thc Bill covcrs staff of County Assemblies.
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CI IAP'tER TIIREE: COM MI 1'TI.lE OIISERVATIONS ANI)
RECOMMENDAI'IONS

3.0 Committcc Obscrvations on thc llill

32.llaving considered the County Asscmblics Pcnsions Scheme Bill, 2024 (Scnatc Ilills
No. 14 of 2024) and thc submissions reccivcd thcrcon, thc Committec madc the

following obscrvations -

a) that thcir cxists thc County (iovcrnment Rctircmcnt Schemc Act, 2019 which
providcs pcnsion bcncfits lbr all cmployccs of thc countics. Although thc Act has

bccn dcclarcd unconstitutional by thc Iligh court, thc matlcr is still pcnding bclbrc
the Court ol Appcal and thcrc is concern as to what would happcn should thc Court
ol'Appeal nullily thc decision o[ thc Iligh Court and rules that thc Act is

constitutional:

b) that although thc Prcamblc of thc Ilill statcs that it is mcant to providc for a

contributory pcnsion schcmc for membcrs and stall of County Assen.rblics, most of
thc stakcholdcrs notcd thc nccd for a unilicd pcnsion arrangcmcnt lbr all county
govcrnmcnt workcrs including MCAs and thc nccd for cfficicnt, fair and transparcnt
administration of pcnsions in the countics;

c) that thc County Asscmblies liorum submittcd thc nccd to rcplacc "Cabinct
Sccrctary" in thc tlill with "Chairpcrson of County Asscmblics Iorum". IIowcvcr,
CAIr is not lcgally rccognizcdl

c) 1'hat thc counly govcrnmcnts havc no uniform rctircmcnt schemc for cmployces and
MCAs, and therc exists scvcral schcmes such as LAPITUND, Lapl'rust, and CPI;.

ll

d) that consolidation ol pcnsion schcmcs might lcad to reduced administrativc costs
and grcatcr Iinancial sccurity Ibr rctirccs; and

3. I Committee Rccommcndations

33. Arising from the abovc obscrvations, thc Committec rccommcnds that the Scnatc passcs

thc County Asscmblies Pcnsions Schcmc Bill,2024 (Scnatc Bills No. l4 ol'2024) with
thc Ibllowing amcndmcnts -

i. Amcnd Clausc 4 of the Ilill by dcleting subclausc (2) and thc words "social

security bencfits including" appcaring at thc end ofthe introductory clausc o1'

subclause (3);

ii. Amcnd Clausc 5 of thc Ilill by dclcting the words "and members ol staff ol'
county asscmblics" appcaring a1 thc cnd o1'subclausc (l); and dclcting thc



lv

VI

vll
viii

ix

xl

x

word "and staff' appearing immediatcly after the word "assemblics" in
subclause (2).

iii. Amend Clausc 6 of thc Ilill by inserting thc following new subclausc

immcdiately after subclause (1) to rcad -
(1A) 'I'hc Board shall be a body corporate with perpctual succcssion and a common

seal and shall, in its corporatc namc, be capablc of-
(a) suing and being sucd;

(b) taking, purchasing or otherwise acquiring, holding, charging or disposing of
movable and immovable property;

(c) entering into contracts; and

(d) doing or performing all other things or acts for the furtherancc of thc

provisions of this Act which may be lawfully donc or pcrformed by a body

corporate.

Amend Clausc 6, subclausc (2) by delcting thc word "two" appcaring at the beginning

of paragraph (c) and substituting thcrefor thc word "threc"; and dcleting the word

"two" appcaring at thc beginning of subparagraph (d) (i) and substituting thcrcfor thc

word "thrce"; and deleting paragraph (c).

Amend Clause 9 of thc Bill by dclcting subclause (2); and in subclause (3) by dclcting
the words "l'he Iloard" appearing at the bcginning of thc subclausc and substituting

thercfor thc words "'l'hc Cabinct Sccretary".

Amend Clausc I I of the Bill by inserting thc fbllowing new paragraph immcdiatcly

after paragraph (g)- (ga) tcrm cxpircs;

Amcnd Clause l3 of thc Ilillby dcleting paragraph (g)

Amcnd Clause 23 of thc Bill bc amcndcd by dclcting subclause (2).

Amcnd Clause 24 of the Ilill by deleting subclause (4) and also by deleting subclause

(6) and substituting it with -
(6) Any contribution not paid to the scheme by a sponsor within ten days after

thc last day of thc calendar month to which thc contributions re late shall

attract intcrcst which shall not bc lcss than thc intcrcst dcclarcd during the

period the contribution rcmains unrcmittcd.

Amend Clausc 26 of thc Bill by deleting the words "or a slaff of a county asscmbly"

appearing at thc ofsubclausc (l)
Amend Clausc 26 subclause (3)

(i) by delcting paragraph (a),

(ii) by delcting paragraph (b) and substituting thc following new paragraph-
(b) where a mcmber ceascs being a membcr of a county asscmbly bcfore

attaining carly retiremcnt agc, that member may opt for payment of-
(iii)in paragraph (b) by dcleting sub paragraph (i) and substituting thcrefor the

following new sub paragraph-
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xl

not morc than liliy perccnt of his total accrucd bcncllts and thc

investmcnts income that has accrucd in rcspcct olthose contributions
providcd that a mcmbcr may withdraw any additional volunlary
contributions madc into thc schcmc and accrucd intcresl in full:

(iv) in paragraph (c) by dclcting thc words "bcfbrc altaining thc carly

rctircmcnt agc" appearing at thc cnd ofthc paragraph.

Amcnd Clausc 29 by dclcting thc words "Despitc thc provisions of any othcr writtcn
law" appearing at thc introductory part of subclausc (2) and substituting therclbr thc

words "Subjcct to thc Itctircmcnt llcncfits Act".
Amcnd Clausc 49 of thc Ilill by dclcting subclausc (4) and substituting thcrcfor thc

Ibllowing new subclausc-
(4) Without prcjudicc to any procccdings instituted undcr thc provisions of this

scction, a sponsor who makcs a deduction lrom a mcmber's cmolumcnts for
rcmittancc to thc Schcmc and fails to rcmit thc contribution to thc Schcmc within
fiftccn days commits an offcncc and shall on conviction be liablc to a finc not

oxcecding llve million shillings or in thc casc of a natural pcrson to
imprisonmcnt for a term not excecding two years or to both.

Delctc Clausc 52

I)cletc Clausc 53 and substitutc with a ncw clausc on thc transition membcrs ol'

county assemblics to thc schcme

53. (l)'Ihc mcmbers olcounty assemblies who arc mcmbers of thc l.ocal
Authoritics Providcnt l.'und, thc l-ocal Authorities Pcnsion'l'rust, thc

Local Authoritics Pcnsion Trust (Delined llcnclits) Scheme and thc

Local Authoritics Pcnsion'l'rust (Umbrclla) I{ctircmcnt Iiund shall be

transitioncd into thc Schcmc within onc ycar upon the commcnccmcnt
of this Act.
(2) 'l'hc funds, assets and othcr propcrty, movablc and immovablc

which immcdiatcly bcforc thc commcnccment datc werc hcld by or on

bchalf ol'thc Local Authoritics Providcnt |und, thc Local Authoritics
Pcnsion'lrust, thc Local Authoritics Pension'l'rust (Dclincd llcncfits)
Schcmc and thc l,ocal Authoritics Pension 'I'rust (Umbrclla)
Rctircmcnt Irund for thc mcmbcrs of county assemblies shall vcst in
thc Schcmc.

(3) All thc rccords of mcmbcrs o[ county asscmblics hcld by thc Local

Authoritics Provident Fund, thc Local Authoritics Pcnsion'l'rust, thc

Local Authorities Pension T'rust (Defined Benelits) Schcmo and thc

Local Authorities Pcnsion'lrust (tJmbrella) Rctiremcnt Fund shall be

translbrred to thc Schcme administrator.

xlv
xv
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(4) nll rights, liabilities and dutics whcther arising under any writtcn
law or otherwise, which immediatcly bclbre thc commenccment datc

wcre accruing, imposed or cnforceablc by or against thc Local

Authoritics Provident I;und, thc Local Authorities Pension'I'rust, thc

Local Authoritics I'ension 'l'rust (Delined Bcncfits) Schcme and thc

Local Authoritics Pcnsion 1'rust (tJmbrella) Rctircmcnt Fund with

rcgard to mcmbcrs of county assemblics shall vest in, be imposcd on,

or bc cnforccablc against thc Schcmc.

Inscrt the following new clauses -

immcdiately after clause 46- on Exemption from compliance with provisions of
this Act
46A. I'he Cabinet Secrctary may, by order in lhe Gazette-

(a) excmpt any pcrson or class of pcrsons from compliancc with any

specified provisions of this Act; or
(b) extend the time for compliance by any person or class of persons with any

specified provisions of this Act

provided that nothing in this section shall apply in rcspcct of paymcnt of
retircmcnt bcncfi1s.

46I] on Provisions of thc Retirement Ilcncfits Act, 468. 'l'hc provisions of the

Retircmcnt Ilencfits Act (Cap. 197) and rcgulations thereunder shall apply to thc

I.'und.

Amcnd clause 2 of thc Bill by -

(a) inscrting the dcllnition of thc tcrm "bencficiary" immcdiatcly aftcr thc dcfinition
of the term "Authority"-
"bencficiary" means a dcpcndant, a person nominatcd by the mcmbcr in writing
or any othcr pcrson othcr than a membcr cntitled to reccive a bencl'it;

(b) delcting the dcfinition of the tcrm-
(i) "cxisting schcmes" and inserting therefor the following ncw

dcfinition-
"existing schcmc" mcans thc I-ocal Authoritics Providcnt [iund, thc

Local Authoritics Pcnsion 'l'rust. the Local Authoritics Pcnsion 'l'rust

(Dcfined llcnefits) Scheme and thc Local Authoritics Pcnsion 1'rust

(Llmbrclla) Itctircment liund;
(ii) "income drawdown" and inscrting thcrcfor thc lbllowing new

dcfinition-
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"incomc drawdown" means an arrangcmcnt that allows a mcmbcr of a
rctircmcnt bcnclits schcmc to acccss his or hcr accumulatcd rctiremcnt

bcnefits as a rcgular incomc through rcinvcsting his or hcr bcnefits from

an incomc drawdown fund registercd by thc Retircmcnt l]cncllts
Authority;

(iii) "mcmbcr" and inserting thcrcfor thc fbllowing ncw dclinition-
"mcmbcr" mcans an cligiblc mcmbcr of a county assembly who has

bccomc a member of thc Schcme and includes a pcrson entitled to or

recciving a bcnefit undcr thc Schcmc;

(iv) "normal rctircmcnt agc" and inscrting thcrefor thc following ncw

dcfinition-
"normal rctircmcnt agc" mcans the agc of sixty ycars or such othcr agc

set out in writtcn law or applicablc policy;
(v) "spousc" and inscrting thcrcfor thc following ncw dcfinition-

"spousc" mcans a husband or a wife;

Amcnd thc long titlc
THAT the Ilill be amcnded by dclcting thc long titlc and substituting thcrefor thc

lbllowing new long title-
AN AC'I of Parliament to: provide lor a contributory pension schcmc lbr
mcmbers of county asscmblics; establish a county asscmblics pcnsions fund for
the payment or granting of pcnsions or rctircmcnt bencfits to mcmbers of county

asscmblics; and other rclatcd mattcrs.

34. 'l'hcse rccommendations form thc Committcc Stage Amcndmcnts of Counly Assemblics

Pcnsions Schcmc Ilill (Senatc Ilills No.14 of 2024) which arc attachcd as Appcndix 2 to

this report.
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MIN/S I,SW33

I-he chairpcrson cailcd thc meeting to order ar 2.r2pm followed by a word of prayer

I,]N/SC 5/21t21: I'RAY EITS

MIN/S EN/SCI,SW336 /2024: ADOP 't'to\ OI'A(; ENI)A

adoptcd having becn proposed by Sen. Crystal Asige, Mp
Mundigi. MP as lollows -I)raycrs;

Adoption of thc Agcnda;
Confirmation of Minutes 51.r, 52na & 53.d;
Mattcrs Arising;
Consideration and Adoption of the Report on the County Assembries pension
llill,2024 (Committee l,apcr 74 _ Appendix A);

Any Othcr Ilusincss; and
7. Adjoummcnr/Date of thc Ncxt Mceting

CON I.-IITMA .I'ION oI..MIN U'I'ES 5I sr, 52lp & S3ts[-.

MIN/sI.lN/SC LSw/3 38t2024 MAl' 'l'titts AIIISIN(;

'I'hc lbllowing mattcr arosc from lhc minutes _

UNDER MIN/SEN/SCLSW328/2024 ANY OTHER BUSINESS

'l'he Minutes of thc 5 r'r sitting hcrd on 'fucsday 3d scptcmbc r, 2024werc conrirmed tobe a true rcflection of thc proccedings having bccn proposcd by sen. Miraj Abdulrahman,MP and sccondcd by Sen. Alcxandcr Uunaigi, Uf,. ' 
- r

'I'he Minutes of the 52nd sitting held on thursday 5rh Septembcr ,2024 atr 1.00 am, wereconllrmcd to bc a truc reflection of the procecdings having been proposed by Sen. MirajAbdulrahman, Mp and seconded by Sen. Alcxander Mundigi, Mp.
The Minutcs of the 53'd sitting held on Thursday 5,h septelbe r, 2024 at 2.00pm wereconfirmcd to be a true reflcction of the proceedings having been proposcd by sen.Alexander Mundigi, Mp and secondcd Uy S.n. Crystal Asige, Mp.

'l'hc Agcnda of thc mceting was
and seconded by Scn. Alcxandcr

I

2

J

4

5

6.

)

,

rhe committec was briefed on the progress of the Report writing Rctreat on the Ilills belbrethe committee, where they informcd that committces had not received their budgetaryallocations and could therefore not process the retreat.
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M IN/SI.IN/SCLSW/339/2024 CONSIDERA'IION AND ADOI'TION OF 'IIIE
II.EPORT ON 'tIIE C()UN'I'Y ASSEMBI,II]S
I'F]NSION IIII.I,.2024 (COMMI]'TEE PAPER 74 _

AI'I'ENI)IX A);

The Committee considercd the report of the County Asscmblies Pension l\ill, 2024 and

adopted it after being proposed by Sen. George Mbugua, MP and scconded by Sen.

Alcxandcr Mundigi, MP.

'fhcre was no other busincss

MIN/SEN/SCLSW I34I 12024 AI).IOURNMENT ANI) DA'I'F] OF'I'I IE NI.]X]'

'l'he mccting was adiourncd at 2.33 p.m

st(;Nul). DATI]
CIIAIRPERSON: SEN. JULIUS MURGOR RECIIA, MP

STANDING COMMITTEE ON LAI}OUR AND SOCIAI, WELFARE

.)

MIN/SI.]N/SCLSW/340/2024 ANY O'TIIEIT I}TJSINT]SS

MI.]E'IIN(;
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MINI (]IIAMBER, CO(IN]'Y IIAI,I, ON MONI)AY , 26TU AUGUST 2024 A1' 10.00
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4.

5.

6.

1.

8.

9.
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(

1. Sen. Julius Murgor Recha, CIIS, MP
2. Sen. Gcorge Mungai Mbugua, MI'
3. Sen. Mohamed Mwinyihaji Faki, CIIS, MP
4. Sen. Alcxander Munyi Mundigi, MP
5. Sen. Mira.j Abdulahi Abdulrahrnan, MP

6. Sen. Gloria Orwoba, MP

l. Sen. (lttd.) Justice Stewart Madzayo, EGII, MP
2. Sen. IJrick Okong'o Mogeni, SC, MP
3. Sen. Crystal Asige, MP

SECITE'I'AII.IA'T

Ms. Mwanate Shaban

Mr. Reinhardt Choge

Mr. Jcremy Chabari

Ms. Nigma Adow
Ms. NdindiKibathi
Mr. Iirancis Mutulu
Ms. Joy Kyallo
Ms. Swaluha Yusuf
Mr. John Pere

Mr. Joseph Otieno

- Chairperson
- Vicc-Chairperson (Virtual)
- Mcnrbor (Virtual)
- Mcmbcr(Virtual)
- Mcrnbcr (Virtual)
- Membcr (Virtual)

- Membcr
- Membcr

- Membcr

- Senior Clerk Assistant

- Clerk Assistant III
- Lcgal Counscl

- Research Olllcer III
- Rcsearch Olliccr III
- Media Relations Officer
- Parliamentary Iludget Officer
- Public Relations Officer
- Sergeant at Arrns

- Audio Officcr

MIN/SliN/s()LSW129412024t l'ltr\YElLS

The Chairpcrson called the mceting to ordcr at 10.26 am lbllor.r,cd by a word of prayer. IIc
notcd thc abscncc of membcrs of' thc Public and targetccl stakeholders on thc Public
Irundraising Appeals 8i11,2024. and dirccted that the Cclmmittcc confirrns pending minutcs

and considers thc amcndmcnts on thc Oounty Assemblics Pcnsions Scheme F|LL,2024.

1
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MIN/SIiN/S()l,SW 129512024: AIX)P'l'lON OF A(;ItNl)A

'l'hc Agcnda ol'thc mccting was adoplcd r.vith amendmcnts which included the itcms (4, 5

& 6) as dircctcd by thc Chairperson alicr been proposed by Scn. Cryslal Asige, MI' and

sccondcd by Scn. Gcorge Mbugua, MI) as follows-

1. I)raycrs:
2. Adoption ol'the Agenda;
3. l'ublic Ilearing on thc Public Fundraising Appcals Bill,2024 (Senatc Bills No.

36 of 2024);
4. Confirmation of Minutes of thc 32"d,41't,43'd and 44th Sittings of thc Committec;
5. Matters arising;
6. Considcration and adoption of the amcndments on thc County Assemblics

l'ension Bill,2024 (Senate Bills No. 14 ot 2024);
7. Any Othcr Ilusiness; and
8. Adjoulnmcnt.

L Thcre bcing no Members of the Public, the Committee was briel'cd as follows -
a) 'l'hal thc secretarial had receivcd a few written submissions from the Members oi

the Public;

b) fhat thc Ministry of Public Scrvicc had called and stated that they will send a written

submission; and

c) 'l'hat thc Public Scrvice Commission had sent a lctter requcsting for a reschcdulc to

enablc thcm present before the Committee.

2. 'l'he Committce resolved to hold a Sitting with the Public Scrvicc Commission at a latcr

date.

MIN/SI'N/SCI,SW1297I2O24 CONFIIIMATION OF MINT]'I'IIS ()F I'IIE 32Nl)
L

4l st
,-41

It I) AND 44IU SI'TI'IN(;S OF'I'HI'
COMN,IITTEE

1. lhc Minutcs of thc Thirty-Second sitting held on Friday, 21't Junc, 2024 wcre

confirmcd as a truc reflection of tl.re proceedings having bccn proposed by Scn.

Alcxandcr Mundigi, MP and sccondcd by Sen. Mohamcd Mwinyihaji Faki, CBS, MP.

2. 'l'he Minutcs ol'thc Iiorty lrirst sitting hcld on Wedncsday, 24tt'July,2024 wcrc not

con flrmcd.

3. l'he Mirrutcs of the Forty-1'hird sitting held on 'I'hursday, l't August, 2024 wcrc

confirmcd as a truc reflection of the procecdings having bccn proposed by Scn.

Mohamcd Mwinyihaji Faki, CIIS, MP and scconded by Scn. Alcxander Mundigi, MI'.
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a 4. 'l hc Minutes ol thc lrorty-liourth sitting hcld on 'l'ucsday, 6'r' August, 2024 wcrc
conllrmcd as a truc rc{lcction of the procccdings having bcen proposcd by Scn.

Mohamed Mwinyihaji Faki, CllS, MP and secondcd by Scn. Alcxandcr Mundigi, MI'}.

MIN/SI'N/SCI.SWI298I2O24 MATTERS AITISIN(;
'l-hclc n,crc no mattcl's arising

MIN/SI.]N/SCI,SW/29912024 CONSIDERAI'ION ANI) ADOPTION OI..I'III

2024)
The Commitlee considcrcd thc revised Committee Amendments on the County Asscmblies
Pension Bill,2024 (Senate Bills No.l4 of 2024) and adoptcd them after being proposcd by
Sen. Alcxander Mundigi, MP and seconded by Scn. Gloria Orwoba, MP as follows

a) Amend Clause 4 of the Bill by deleting subclause (2) and the words "social sccurity

bencllts including" appearing at the end ofthe introductory clause ofsubciausc (3);

b) Arncnd Clause 5 of the Ilill by deleting the words "and members of staff of county
asscmblies" appearing at the end of subclause (1); and deleting the word "and stalf'
appcaring immediately after the word "assemblies" in subclause (2);

c) Arncnd Clause 6 of the Bill by inserting the following ncw subclause immediatcly alier
subclause (l) to read -

( I A) 1'hc Board shall be a body c<lrporate with perpetual succe ssion and a common scal and

shall, in its corporate namc, be capable of-
(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding, charging or disposing of
movable and immovable properfy;

(c) entering into contracts; and

(d) doing or performing all other things or acts for the furtherancc ol' the

provisions of this Act which may be lawfully done or performed by a body
corporate.

d) Arncnd Clausc 6, subclausc (2) by deleting thc word "two" appearing at thc bcginning
olparagraph (c) and substituting therefor the word "thrcc"; and delcting the word "two"
appoaring at the bcginning of subparagraph (d) (i) and substituting therefor thc word
"threc"; and deleting paragraph (e);

e) Amcnd Clause 9 of thc Bill by deleting subclause (2); and in subclause (3) by dclcting
thc words "The Board" appcaring at the beginning ol'the subclause and substituting

thcrcfore the words "l'he Cabinet Secretary";
l) Amcnd Clause 1l of the Ilill by inserting the following new paragraph immediately

alicr paragraph (g)- (ga) tcrm oxpires;

S) Arncnd Clause 13 oltho Ilill by dclcting paragraph (g):

h) Antcncl Clausc 23 of thc Ilill bc arncnded by dcleting sr-rbchusc (2);

i) Anrcnd Clausc 24 o1'thc Ilill bl,deleting subclausc (4) and also by dcleting sr-rbclar-rsc

((r) and substituting it with -
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I

((r) Any contribution not paid to the schcme by a sponsor within ten days alicr

the last day of thc calcndar month to which thc contributions rclatc shall

atlract intcrcst rvhich shall not bc less than thc intcrest declarcd during thc

period thc conlribution remains unremitlcd.

j) Arncnd Clause 26 of thc llill by dcleting the words "or a staff of a county asscrnbly"

appcaring at the ofsubclausc (1);

k) Amcnd Clause 26 subclausc (3)

(i) by delcting paragraph (a),

(ii) by dclcting paragraph (b) and substituting the following ncw paragraph-

(b) wherc a mcmbcr ceases being a mcmbcr of a county assembly before

attaining carly rctiremcnt age, that mcmber may opt for payrnent o[-- -
(iii) in paragraph (b) by deleting sub paragraph (i) and substituting thcrclbr thc

following ncrv sub paragraph-
no1 morc than fifty percent o1'his total accrued bcnefits and thc

investmcnts income that has accrucd in respcct of thosc contribr"rtions

providcd that a mcmber may rvithdraw any additional voluntary

contributions made into the schemc and accrued interest in lull;
(iv) in paragraph (c) by deleting the u'ords "before atlaining thc cally

retircment age" appcaring at the end ofthe paragraph.

l) Amcnd Clause 29 by delcting the words "Despite thc provisions of any othel written

law" appearing at thc introductory part of subclausc (2) and substituting therelbr the

words "subject to the Rctirement Benefits Act";

m) Arnend Clausc 49 of thc Ilill by deleting subclausc (4) and substituting thcrclbr the

lbllowing new subclause-
(4) Without prejudicc to any procecdings institutcd under the provisions o[ this

scction, a sponsor '"vho makes a deduction liom a membcr's cmolumcnts for

rcmittance to the Schcrnc and fails to remit thc contribution to thc Schernc within

fiftcen days commits an offence and shall on conviction be liable to a fine not

exceeding fivc million shillings or in thc case of a natural person to imprisonmcnl

for a term not excecding two years or to both.

n) Delete Clause 52

o) I)elele Clause 53 and substitutc with a new clause on the transition members of counry

assemblies to thc schemc

53 (1) Ihe mcmbcrs of county assemblies who arc mcmbers of the Local Authoritics

l)rovident lrund, thc Local Authoritics I'cnsion 'l'rtrst, the I-ocal Authoritics I)cnsion
'l'rust (Dcfincd Ilcnelits) Schcme and the Local Ar.rthoritics Pension'lrust (lJmbrella)

l{ctircmcnt liund shall bc transitioned into thc Schcme within onc year trpon thc

commencement ol this Act.

(2)'t'hc lunds, assels and othcl propcfly, movable and immovablc which immcdiatcly bclbrc

thc commcncement datc wcrc hcld by or on bchall'of thc Local Authoritics l)roviclent l;und,

thc Local Authoritics Pension'l'rust, thc l,ocal Authoritics I'cnsion'l'rust (I)cfincd Ilcnclits)

Schcmc and thc Local Authoritics I'ension 'frust (Umbrclla) Retircmcnl li'und lbr thc

mcmbcrs of county asscrnblics shall vest in the Schemc.

4



(3) All the records ol'rncnrbcrs cll-county asscmblics hcld by thc Local Ar.rthoritics l'rovidcnt

liund, thc [.ocal Authoritics I)e nsion 'l'rust, thc l.ocal Authoritics I'cnsion'frust (Dclincd

l3cnclits) Schcmc arrd thc Local Authorities I'cnsior.r 'l'rust (Umbrclla) Itctircrncnt Fund

shall bc transf-errcd to thc Schcmc administrator.
(4) All rights, liabilitics and duties whether arising under any writtcn law or otherwisc,

which immcdiately beforc thc commencement datc wcrc accruing, imposed or cnlorccablc

by or against tl.re Local Authorities Provident liund, thc Local Authoritics Pcnsion 'l rust, thc

I-ocal Authorities I'cnsion 'l'rust (Defincd llcnclits) Scheme and thc Local Authoritics

I)cnsion 'lrust ([Jmbrclla) Iletircment Irund with rcgard to mcmbcrs of ct>unty assornblics

shall vest in, bc imposecl on, or bc enl'orccable against thc Schcmc.

p) Insert the lollowing new clauses -

immediately altcr clausc 46- on lixcmption l'rorn compliance with provisions o1'this

Act
46A. 'l'hc Cabinct Sccrctary may, by ordcr in lhe Gazette --
(a) exempt any person or class olpersons from compliancc with any specilicd provisions

oi this Act; or
(b) extend the timc for compliance by any person or class of pcrsons with any spccilicd

provisions of this Act

providcd that nothing in this scction shall apply in rcspect of paymcnt ol'retircmcut
bencllts.

46Ll on Provisions olthe I{ctircment Benefits Act, 468.'l'he provisions of thc Rctircmcnt

Bcnefits Act (Cap. 197) and regulations thereunder shall apply to the Fund.

q) Amend clausc 2 of the Bill by -

(a) inserling the dellnition of thc term "benoficiary" immediatcly after thc dcllnition
of thc term "Authority"-

"beneficiary" means a depcndant, a pcrson nominatcd by thc mcmber in writing or any othcr

person other than a member cntitled to receive a benellt;
(b) dclcting the definition of thc term-

(i) "cxisting schcmcs" and inscrting thcrefor the following ncw dcfinition

"cxisting scheme" mcans thc Local Authorities Providcnt lrund, the Local Authoritics

Pe nsion '['rust, the l,ocal Authorities ['cnsion Trust (I)clincd Benelits) Schemc and thc [.ocal

Authoritics [)cnsion Trust (lJmbrclla) I{ctirement Fund;

(ii) "incomc drarvdown" and inscrting therclbr the following ncw

definition -

"income drau,dorvn" means an arrangcrncnt that allows a mcmbcr ol'a
rctircmcnt bcnctlts schcme to acccss his ul hcr accumulatcd rctircmcnt

bcncfits as a rcgular incomc througli lcinvcsting his or hcr bcncllts litm
an incomc drau,dou'n lund rcgistcrcd by thc [{ctircmcnt I}cncllts

Authority:

(iii) mcmber" and inserting thcrcfor thc Ibllowing new dcfinition-
5



"mclnbcr" means an eligible mcmbcr of a county asscmbly rvho has

bccomc a mcmber of thc Schcrnc and includes a pcrson cntitlcd to or

recciving a benefit under thc Schcmc;

(iv) "norr.nal rctirement agc" and inserting thcrefor the Ibllor.ving ncw

definition-
"normal rctiremcnt age" mcans thc age of sixty ycars or such othcr agc

sct out in written law or applicablc policy;

(v) "spousc" and inserting thcrefor thc lbllowing new definition

"spousc" means a husband or a rvifc;

r) Amend thc long tille
TIIAT the Bill be amcndcd by deleting thc long titlc and substituting thcrclbr thc following

ncw long title-
AN ACT ol Parliament to: provide lil' a contributory pensiou schcmc lor

mcmbcrs o1'county assemblics; cstablish a county assemblics pcnsions fund for

thc payment or granting of pensions or rctircmcnt bcnefits to membcrs of county

assemblics; and othcr related maltcrs.

l'hcre was no other busincss

MIN/SEN/SCLSw/3OI/2024 ADJOUIINMIiN'T ANI) DATI, OI.'TIII,] NI.]X't

l'hc mccting was adjourncd at 10.49 a.m

st(;NIit).. DArr.fi&r.dssr.J.
,d

CIIA ITSON: SIIN. JULIUS MUltGOll RECIIA, MP

S'I'ANI)ING COMMITI'T]E ON LAI}OT]IT. AND SOCIAI, WI]I,}'AIi.F]
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COMMI't]'IiIi ON I,ABOTJIT ANI) S(X]IAI, WEI,I,'AI{I' III]I,I) ON THUTSI)AY
8I!.1AUGUS'I' 2024 ()N TIIIi ZOOM ONLINIi l't,A'I'l'OItM ,\'l' II.00 A.M.

MIiMI}ERS I)I{IiSI],N'I'

1. Sen

2. Sen

3. Sen

4. Sen

5. Sen

6. Sen,

Georgc Mungai Mbugua, MP
Iirick Okong'o Mogeni, SC, MI'
Mohan.rcd Mwinyihaji Faki, CIIS, MP

Alexander Munyi Mundigi, Ml'
CrystalAsige, MP
Miraj Abdulahi Abdulrahman, MI'

- Vicc-Chairperson
- Mcnibor
- Mcr-nbcr

- Mcmbcr
- Mcrnbcr

- Mcmber

AI'OI,O(;ITS

l. Sen. Julius Murgor Recha, CBS, MP

2. Sen. (Rtd.) Justice Stewart Madzayo,llcH, MP
3. Sen. Gloria Orwoba, MP

Ms. Mwanate Shaban

Mr. Reinhardt Choge

Mr. Jcrcrny Chabari
Ms. Nigma Adow
Ms. Ndindi Kibathi
Mr. Francis Mutulu
Ms. Joy Kyallo
Ms. Swaluha Yusuf
Mr. John Pcre

Mr. Joseph Otieno

- Chairperson
- Mcn.rbcr

- Mcmber

- Senior Clerk Assistant

- Clerk Assistant III
- Legal Counsel

- Research Officcr III
- Research Officcr III
- Media Relations Olficer
- Parliamentary lludget Officer
- Public Relations Officer
- Sergeant at Arms
- Audio Officer

MIN/SEN/S()l.SW 127412024: I'RAYI'lRS

1'he Chairpcrson called the mecting to olclcr at I l.l6 a.m lollowcd b1,' a word of prayel and

introductions

I

$'-- -----r.

MINUTIIS OF TIIE FOR'I'Y-FIF'TH (45TU) MEETING OI' TIIE STANDING

rOl

f sr$

SE(]ITE'I'AIII,\'I'

l.
2.

J.

4.

5.

6.

7.

8.

9.

10.



M I N/S IIN/SC I,SW I 27 5 I 2II2 4 :

'l'hc Agenda of tlic rnccting was adopted having bccn proposcd by Scn. Alcxander Mundigi,
MP and sccondcd by Scn. Crystal Asigc, MI, as lirllows-

l. I)raycrs;
2. Adoption ol'thc Agcnda;
3. Confirmation of Minutes of thc 32ud, 41.t, 42nd,43r'd and 44rr, Sittings of the

Committcc;
4. Mattcrs Arising;
5. Consideration of thc Proposcd Work Schedulc for the First and Sccond Quartcr

for l-Y 2ll24l 21125 (Committec Papcr 68);
6. Consideration of Committcc Amendments to the County Asscmblics Pcnsions

lrill,2024 (Committce Papcr 69);
1. Any Other llusiness; and
8. Adjournn.rcnt.

M I N/SIi N/SC LS\Y I 27 6 12(124 CONt-lItMA'I'ION OI.- MINU'IUS Oli'I'IIIt 32 NI)
,-

4}I,42M,4J8! rtNll alrx stt'L'l Nt;s ol''t'IItl
COMMI'I"I'EIi

1. 'l'he Minutcs olthc 32"d Sitting held on Irriday,2l't June, 2024 at 10.00 am wcrc
deferred kr a later date;

2. 'I'hc Minutes o[thc FortyJrirst Silling hcld virtually on Wedncsday,24th July,2024
at 1.00 pm \rycrc deferred to a later datc;

3. fhc Minutes of the Irorty - I'hird sitting held on Thursday, lst August, 2024, at 11.00

am wcre conlirmcd as a true reflection o1 thc proceedings having been proposed by
Sen. Alcxanclcr Mundigi, MP and scconded by Sen. Crystal Asigc, MP; and

4. Ihc Minutcs of thc Forty-Forth Sitting hcld on'Iuesday, 6th August, 2024 at 11.00

am werc dclcrrcd to a later date.

EX-MIN/SEN/SCLSW/266/2024 _MEETING WITH TITD PDTITIONERS ON TIII]
PETITION REGARDING PAYMI|NT OF

O U TSTA ND I NG TERMINAL B E N E FI TS ANI)
MAZIWA SACCO DAES

l'hc Cornmittcc dclibcratcd on thc matter and notcd that the Sitting with various stakeholdcrs
on thc matter was schcdulcd for 'l'hursday, 29tr' August,2024 at 10.00 a.m.

MIN/SEN/SCLSWI2Tt]12024 CONSIDI,]RA'I'ION OF'I'HII I'ROPOSED WOII.K
SCIIIiI)TII,D ITOIT 1'ITT I-IRSl' ANI) SECONI)
ot.rAR't'[]R t'oll t'Y 2024t2025 (coivlMtl"t.EI.l
PAI'IIIT 6II)

1. Thc Committee considcrcd thc proposcd work plan and unanimously adopted it with
amcndmcnts, with mcctings on thc pending lcgislativc busincss bc schcdulcd in the last

weck olthc Augr.rst, 2024 I{cccss.

,)

AIX)PI'ION OI.' A(;I.]NI)A

MIN/SI'N/SCLSW/27712024 MAI']'DI{SAITISING FII.OM 1'IIIi MINUTI'S



2. Membcrs wcrc informcd ol'thc meeting schcduled lbr'l'ucsday, l3tl'August, 2024 on thc

Statement raisod by Scn. Crystal Asige regarding KIJSNII'I' and the mcmbcrs wcrc
rcqucstcd t<l avail thcmsclves physically and on thc Zoom Platlbrm so as to clcar with thc

mattcr as all stakeholdcrs would bc prcsent.

MIN/SIiN/S(:r,SW 1279 12024 CONST l)EltA'l'tON OI.' COMM t't'Ttil.l
AM IiN DM I.]N'I'S'I'O'TI I I' COT]N]'Y ASSI]M1}I-I IiS
l' l.l N S I ONS llll,l,, 2024 ((lOM M I'l']'Dll l'A I'lll{ N O.

69)

The Committcc considered the following Amendments and madc some revisions -

CLAUSE 4

THAT clause 4 of the Bill be amended by deleting-

(a) subclause (2); and

(b) thc words "social sccurity bcnclits including" appcaring at thc cnd ofthe introduclory clausc

ol'subclausc (3).

CLAUSE 5

TIIAT clause 5 of thc Ilill bc amendcd by deleting-

(a) thc words "and members ol' staff of county asscmblies" appearing at the end of subclausc
(l);and

(b) dclcting the words "and stall'' appcaring immcdiatcly altcr the word "assemblics'' in

subclause (2).

CLAUSE 6

THAT clause 6 of the Bill be amended-

(a) by inserting the following ncw subclause immediately after subclause (1)-

(1A) The Board shall bc a body corporatc with pcrpctual succession and a comrnon
seal and shall, in its corporate name, be capable oF-

(a) suing and bcing sued;

(b) taking, purchasing or othcrwise acquiring, holding, charging or
disposing of rnovable and immovablc propcrty;

(c) entering into contracts; and
(d) doing or pcrlorming all other things or acts for the furthcrance o[ thc

provisions of this Act which rnay bc lawfulty done or performcd by a
body corporate.

(b) in clause (2) by-
(i) dcleting thc worul ''two" appcaring at thc bcginning of paragraph (c) and

substituting thcrclirr thc word "three";
(ii) dclcting thc rvord "t,.r,o" appearing at the bcginning of'sr.rbparagraph (d) (i) and

substituting therclbr thc rvord "three"; and

(iii)dcleting paragraph (c).

(

(
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CLAUSI.],9

TIIA'I'clausc 9 of the Ilill bc amcndcd--

(a) by dclcting subclause (2); and

(b) in subclausc (3) by delcting thc words "'l'hc []oard" appcaring at the bcginning ol'thc
subclausc and substituting thcrclor thc words "'['hc Cabinct Sccretary".

CLATJSI.] II
TI{A'I'clausc ll of thc Bill be arrcndcd by inserting the following ncw paragraph irnmcdiatcly
aftcr paragraph (g)-
(ga) terrn cxpires;

CLAT-ISI],I3

TIIA'I'clausc l3 of the llill bc arncndcd by dcleting paragraph (g)

CLAUSI,l,23

'[HAT clause 23 of the Bill be amcndcd by deleting subclause (2)

CLAUSI.] 24

TIIAI'clause 24 of thc Bill bc amcnded by deleting-

(a) subclausc (4);

(b) subclause (6) and substituting thcrcfor the following ncw subclause-

(6) Any contribution not paid to the scheme by a sponsor within ten days aflcr thc
last day of thc calcndar month to which the contributions relate shall attract intcrest
which shall not bc lcss than the intercst dcclarcd during thc period thc contribution
remains unremitlcd.

CLAUSE 26

TI{AT clause 26 of the Uitl be amended-

(a) by dclcting the words "or a staff of a county assembly" appearing at the end ofsubclausc
(l);

(b) in subclause (3)-
(i) by deleting paragraph (a);

(ii) by dclcting paragraph (b) and substituting thcrcltrr thc following nov paragraph

(b) whcre a rncrnbcr ccases being a mcmbcr ol'a county asscmbly bclbrc attairring

carly retircmcnt agc. that rncmbcr may opt lor pay,mcnt of-

(iii)in paragraph (b) by dclcting sub paragraph (i) and substituting therefor thc follorving
ncw sub paragraph -

4,



(i) not morc than Iifty pcrccrlt of his total accrucd bcnc{lts and thc invcstments
incomc that has accrued in rcspcct of thosc contributions

provided that a rnember rnay withdraw any additional voluntary contributions madc

into the schcrne and accrued interest in firll;

(iv)in paragraph (c) by delcting the words "bcforc attaining the early retircmcnt age"
appearing at the end ofthe paragraph.

CLAUSIi29

I'IfAI'clause 29 of the Ilill be amcnded by dcleting thc words "Dcspite thc provisions of any othcr
rvritten law" appcaring at thc inlroductory part of subc Iausc (2) and substituting thcrcfor the words
"Subject to the Retirerncnt Ilencfits Act".

CLAUSIT 49

'[HAT clausc 49 of thc Ilill bc amended by dclcting subclausc (4) and substituting therefor thc
lollowing new subclausc- -

(4) Without prejudicc to any procccdings institutcd undcr the provisions of this scction, a sponsor

who makes a deduction liorn a mcrnber's cmolumcnts lor rernittance to the Schcrnc and fails to

remit the contribution to thc Sshemc within fiftecn days commits an offcncc and shall on conviction

be liablc to a fine not cxcecding five rnillion shillings or in thc casc of a natural person to

imprisonment for a term not cxceeding two years or to both.

CLAUSE 52

THAT the Bill be amendcd by deleting clause 52

CLAUSI,I,53

TIIAT the Bill be amcndcd by deleting clause 53 and substituting thcrefor thc lollowing new

clause-

53. ( I ) The members of countl, asscmblies who are mernbcrs of the Local
Authorities I)rovident Fund, the l-ocal Authorities Pension 'l'rust, the Local
Authorities Pension Trust (Dcfincd Bcnefits) Scheme and the l-ocal
Authorities Pcnsion Trust (tJrnbrclla) Rctirement Fund shall bc transitioned

into thc Scheme within one ycar upon the commcncement of'this Act.

(2) 'l'hc funds, assets and othcr property, movablc and immovable which
irnnrcdiately before the cofirnenccment date were held by or on behalf of the

Local Authorities Provident I:und, the l,oca[ Authoritics l)cnsion Trust, the

Local Authoritics Pcnsion 'l)'ust (t)cfined llcnefits) Schcnrc and the Local
Authorities Pension 'l'rust ([Jnrbrclla) Rctircrrcnt Fund for thc mcmbcrs of
countl,assenrblies shall vcst irr thc Scherne.

(3) All thc rccords ol'rncmbcrs ol county asscrrblics hcld by the Local

Authoritics l)rovidcnt Irund, thc [.ocal Authoritics I)cnsion lrrrst, thc l-ocal

Authoritics Pension 'l-rust ([)clincd l]cncfits) Schcnrc and thc Local
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)

Authoritics l'cnsion'l'rust ([Jrnbrclla) I{ctircmcnt l.'und shall bc tlanslcrrcd to

thc Schcmc adrninistrator.

(4) All rights, liabilitics and duties rvhcthcr arising undcr any rvriucn law or
othcrwisc, which immcdiately bcforc thc commencement datc u,crc accruing,

imposcd or cnlorccable by or against thc [,ocal Authoritics l)rovidcnt lrund,

thc l-ocal Authoritics Pension 'l-rusl. thc l-ocal Authoritics l)cnsion 'l'rust

(l)cfincd llcncfits) Schcrnc and thc Local Authoritics I)cnsion 'l'rust

(LJmbrclla) Rctircmcnt Fund with rcgard to rncmbers ol- countl' asscnrblics

shall vcst in. bc imposed on, or bc cnlbrccablc against thc Schcnrc.

NEW CI,AUSI,]S

NI.]W CI,AUSES

I'IIA'I'the llill be amcndcd bf insc(ing the following ncw clauses imrncdiatcly aftcr clausc 46-
lixcmption from 464.'l'hc Cabinct Secretary rnay, by ordcr in lhe Gazelte-
compliance with
provisions of rhis (a) cxcrnpt any pcrson or class of persons from cornpliancc with any
Act spccificd provisions of this Act; or

(b) cxtcnd the time for compliancc by any person or class ol'pcrsons with
any specificd provisions of this Act

providcd that nothing in this section shall apply in respcct of pal,rncnt ol
retiremcnt bcnefits.

I'rovisiorts

llctircmcnt
llcncfits Acl

of thc 461]. 1'hc provisions of the Rctircrncnt Bcnefits Act (Cap. 197) and

rcgulations thcreunder shall apply to thc [:und.

CI,AUSE 2

'I'IIA'I'clausc 2 of thc llill bc amcnded by-
(a) inscrting the definition ol'thc term "bencficiary" immcdiately after the dcfinition ol-the term

"Authority"-

"bcncficiary" means a dependant, a person nominatcd by thc rncmbcr in writing or any othcr person

othcr than a rnember cntitlcd to rcceive a bencfit;

(b) deleting thc dcfinition ol-the term-
(i) "existing schcrncs" and inscrting therefor thc lollowing new definition -

"cxisting schemc" mcans thc Local Authorities l)rovidcnt l:und, the Local Authoritics l)cnsion
'l'rust. the Local Authoritics l)cnsion Trust (Defined Bcnclits) Schcme and the Local Authoritics

I)cnsion'l'rust (Umbrella) Ilctircnrcnt Fund;

(ii) "inconrc drawdorvn" and inserting thcrclol thc lbllowing ncrv dcllnition
"incornc drarvdor.vn" mcans an arrangclncnt that allows a mcmbcr ol'a rctilcnrcnt

bcncfits schcrnc to acccss his or her accumulatcd rctirement bcncfrts as a rcgular

incomc through rcinvcsting his or hcr benclits lrom an incomc drarvdorvn lirnd
registr:rcd by thc l{etircrncnt Bencllts Authority;

6



I

(

(iii)"nrcrnbcr" and inserting thcrcfor the {irllowing new dclinition-.
"rnernbcr" rncans an eligiblc mcmber of a county asscrnbly who has bccome a

mcmbcr ol'thc Sohcmc arrd inoludcs a pcrson cntitlcd to or rccciving a benefit
undcl thc Schentc;

(iv)"normal rctircrnent agc" and inserting therclor the following ncrv dcllnition-

"norrnal rctirenrcnt agc" means thc age of sixty years or such othcr agc set out in
written law or applicable policy;

(v) "spousc" and inscrting thcrcfor thc Ibllowing ncw dcfinition
"spousc" mcans a husband or a wifL;

LONG TITLE

THAT the Ilill be atncnded by dclcting thc long titlc and substituting thcrcfbr thc following ncw
long title-
AN ACT of Parliarnent to: provide for a contributory pension schcmc for mcmbcrs of county

asscmblies; establish a county assemblies pensions lund for the payment or granting of pensions or
rctirement bcncfits to nrcmbers of county assernblics; and other relatcd mattcrs.

MIN/SEN/SCr.SWt280t2024 ANy O'[Illitt t]UStNESS

1. The Committce rcsolved to write a final reminder to the National Fund ibr the Disabled
of Kenya to subrnit thc documents requcsted from them on thc rnccting held on
Thursday, l6tl' May, 2024; and

2. The Committec dcliberated on labour issues in Nyamira county, noting that personnel

cmoluments wcrc currently at 63oh of the County budget. The Committce noted that a

meeting with thc County Govemment had been schcdulcd for Wedncsday, 28th August,
2024 at 10.00 a.m.

MIN/SEN/S(:LSWt28v21l24 At).IOUtrNMriN'I' AND DA'II.] Ot,"t'tItt NI,IXT

Thcrc being no othcr busi he mccti asadjourned at 12.21 p.mt

SIGNITI).. ....t>nil..LA,t*.dsu.,..3:1..*rr.*.*.r-.2qv
ctI Iltl'El{SON: SI.IN.,ItlLIllS MUITGOI< RIICIIA, M I'

STANI)IN(; (]OMMII'TI'Ii ON I,AIX)I'II AND SOCIAI, WEI,FAII.E

7
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MtNtI1'ES Ot.''t'ilE I.Olt'ilti'l'tl (1oru MIII,ITIN(; OF 'l'IIE STANI)lN(;
COMMT't"t'taE oN LAlloUR AND S(X]AL WIit-I,'Atili Vilt't',tiAl ly IMLt) ON
.TT]ESI)AY

23ll'!l .f ULy 2024 A',t'lt.(x) AM

MIiM I}I,]RS I'II I.]S IINI'

2

J

4

5

6

Scn. Gcorgc Mungai Mbugua, MI'
Sen. Mohamed MwinyihajiFaki, CBS, MP

Sen. Alexander Munyi Mundigi, MP
Sen. Crystal Asige, MP
Sen. Gloria Orwoba, MP
Sen. Mira.j Abdulahi Abdulrahman, MP

Sen. Julius Murgor Recha, CBS, MP

Sen. (I{td.) Justice Stewart Madzayo,llGI{, MP
Sen. Ilrick Okong'o Mogeni, SC, MP

Ms. Mwanatc Shaban

Mr. Reinhardt Choge

Mr. Jercmy Chabari

Ms. Nigma Adow
Ms. Julict Masinde

Ms. Joy Kyallo
Mr. Joscph Otieno

- Chairpcrson
- Mcmbcr
- Mcmbcr

- Senior Clcrk Assistant
- Clerk Assistant III
- Legal Counscl

- Research Olficer III
- Mcdia Relations Officer III
- Iriscal Analyst
- Audio OIficcr

2

J

I

2

3

4

5

6

l

MIN/SnN/S(:l.S\)' 12.1212024 : AlX)l'}'l'ION OI,- A(;ItN I)A

lhe Agcnda olthc Mccting was adoptcd having bccn proposcd by Scn. Miraj Abdullahi
MP and sccondcd by Scn. Alexandcr Mundigi, MI'as follows-

1

TO^

t, 6 Sttl F

.\t)ot.o(;Il,ls

SECRI,]I-AITIA'I'

- Vice-Chairperson
- Mcmbcr
- Mcrnbcr
- Mcmber
- Mcurber

- Mcmbcr

MIN/SIIN/SOt.SWl24ll2024: PIlAYI,llrS

'fhcChairpcrsoncallcclthcmcctingtoordcral ll.l4amlbllowcdu,ithawordofpraycr'



L l)raycrs:
2. Adoption ol'thc Agenda;
3. (hnfirmation of Nllinutcs of thc 33'd, 34th, 35th, 36(h, 37rh, 3tlrr' and 39th Sittings ol'

thc Comrnittcc;
4. Mattcrs Arising;
5. (llnsitlcration of Corrcspondcncc bcforc thc Committcc;
(t. (hnsidcration of thc public hcaring submissir)ns on thc County Asscmhlics

Pcnsion llill,2024 (Senatc llills No. 14 of 2024);
l. Any Othcr' l]usincss; and

8. Adjournrncnt/Datc of thc Ncxt Mccting.

MIN/SI.]N/S()t,5W124312024 C()NI..IIIMATION OI.. MINT,I'I.ES OF. 1.III,] 33!.]T

3 4rx,l5l!J61'r'. 3 7rr, 38ir A N r) 3 grllSU'U_NgSl)!:
,I'III COMMITTIiD

'l'his agcnda itcm was postponcd to tl.rc trcxt Sitting of thc Cournritlcc

MIN/SEN/S(:|,5W1244121124 CONS I DI.)I.ATION OI.' MA'I"I'EII.S AIUSIN(;

'fhis agenda itcrn was postponed to thc ncxt Sitting of thc Committcc

MIN/StiN/S(:t,SW 1245121124 CONSIDEIIA'I'ION ot' CoRllHSl,oNI)liNCI,.

'lhis agenda itcm was postpor.rcd to thc rtcxt Sitting of the Committcc

MIN/SI,N/S(:t,5W124612024 CONS II)EIIATION ()F 1'IIIi PUT}LIC IIEAIi.IN(;

l) ENSION llll,l,.21t24 (SIlNAl'I,l BILLS N(). 14 Oli
2ll2.l\:

2

I}IiI'ORE TIIIT COMMI'I'1'IiE

STII}MISSIONS ON'I'IIIT C0TJNTY ASSEMI}I,II.]S



C

Long title

THE COL]NTY ASSEMBLIES PENSIONS SCHEME BILL
(SENATE BrLLS NO. 14 OF 2024)

Review the porvers of CS, Treasury under Okoiti & I I others v (-'out1t), (;overnnrcnts

Retirentent Scheme & 164 others; County
Pension Fund Financial Services Limited
& 8 others (Interested Parties) (Petition
213, 222 & 230 of 2019 & j6 of 2022

(Consolidated)) [2022] KEELRC 13584

(KLR) held that it is unconstitutional for
the national govemment to play a

pervasive role in the running ol pension

schernes lor county govcrnment

employees and officers

clauses 6, 10, l1 and 12

Include the definition of County Assemblies
Forum

Include the definition of Principal Secretary This is to take care of thc devolved

COMMITTEE
RESOLUTION
Allow in line with the pension

schemes for MPs, President,

Deputy President. Chief Justice

and Speaker

I Appoi

I nutno
ntlng

ritv
CPF The CS to continue until CAF

is legally recogn iscd.

Allow and align

definitions in other Bills

Not approved. CS is needed for
purposes ol' gazettement.

h2 County Assemblies

Forurn (CAF)

I

S'TAKEHOLDER PROPOSED AMENDMENT JUSI'IFICATION

CPF Financial

Services. (CPF)
Amend to exclusively provide for members

of county assemblies.

Staff of county assemblies are already

covered in existing retirement benefits
arrangements like Laptrust, CPF and

LAPFLND.

CAF is the institution representing the 47

County Assemblies and a[I the Members
of County Assemblies.

to read

1

rgovernment

LAt,SE



PROI'OSED A}{ENDMIiNT

" The Principal Secretary rneans Principal

Sccretary under thc State Departrnent of
Devolution"

Amend the definition of "early retirement

age: to read:

"early retirement age" means such age as

may be prescribed but which shall not be less

than forty five years;"

Amend the Clause by deleting the definition

I of thc Cabinet Secrctary ofNationalTreasury

and replace it the following definition-
"The Forum Chairperson means the

Chairman of the County Assemblies Forum"

Amend the Clause by deleting the definition

and replacing it with the follows:

"pensionable emoluments" includes salary,

responsibility allowance, constituency

allowance, nominated member's allowance,

ex officio membcr's allowance, house

allowance, accommodation allowance and

sitting allowance:

.IUSTIFICATION COMMITTEE
RESOLUTION

The retirement age should be the same as

the Members of Parliament as provided in

the Parliamentary Pensions Act.

Approved. Align with other

pension scheme laws

Okoiti& ll others v Counly Governntenl.s

lletire ment Schanrc & l6l othe r:;: C'tttrttt.t'

I'ension Fund l'inuncial Services Limilcd

& 8 others (lnterested Parlies) (Petition

213, 222 & 230 of 2019 & 36 of 2022

(Consolidated)) [2022] KEELRC 13584

(KLR) held that it is unconstitutional for

the national government to play a

pervasive role in the running of pension

schcrnes for county government

cmploy'ccs and ollicers

nt ont c n1

Given that MCAs' base salaries are 
I 
Not approved. 'fhi

relatively low, incorporating these I lrorn other pcnsion

allowances into pensionable emoluments ]SRC guidelines

will address salary insulficiencies and 
I 

officcrs.

provide them with greatcr financial 
I

security and stability. particularly after 
I

retiremcnt. This amendment ensures that 
I

their total compcnsation is acctrrately 
]

s dcviates 
,

laws and I

on state

2

I,AUSE S'TAKE,TIOLDER

Not approved. There is no lau'

I that recognises CAF at the



CLr\USl'- s l'.\K[.Hot.l)tlR PROPOSE D A},I E,\DM E\'I' ,f tist'I['t(]A't'Io\

The Regulations govern the management

and operation of income drawdown funds
within retircrnent benefits schemes.

COLTyUTI't.t_
t{t:soLt.t Io\

Approved. Align rvith existing
laws.

Kenya Revenue

Authority (KRA).

LAPFTIND

Refer to the term "income drawdown" as

defined under the Retirement Benefits
(lncome Drarvdorvn Funds) Regulations,
2023

-r-
Not approved as Bill is to de

with MCAs only.
al

Include housing allowance in the definition
of pensionable emoluments and provide a

separate definition of pensionable

emoluments f,or the MCAs.

This is to align the Bill with Article 41 of
the Constitution and section 10 of the

Employment Act and SRC guidelines

Not approved. This is ln

conflict with SRC guidelincs

and other pension laws

reflected in their pension calculations,
acknowledging the full extent of their
earnings and the true cost of their public
service.

Include the definition of SOCCAT (K) used

in clause 6.

Include nanres of all existing schemes This is to ensurc that all existing schernes Approved
are listed.

Retirements

Benefits Authority
(RBA).

Include the definition of the term

"beneficiary" to read-
"beneficiary" means a dependant, a person

nominated by the member in writing or any

other person other than a member entitled to
receive a benefit under the Scheme.

Include all existing schemes in the definition
of existing schcrne.

This will allow
beneficiaries by the

during his lifetime.

nomination of
principat member

Amend the definition of the term
drawdown" to read-

'l-he definition should mirror the definition
under the Retirement Benefits (Income

Drawdown Funds) Regulations, 2023.

'rncol11e

3

I
I

Align with other pension larvs.

The full form ofthe tenn should be used-

Society of Clerks at the Table (Kenya).

Approved.

Approved



l-AL SI'l S'L\KIIIIOLDEIi P RO I'OSED AM EN D.\,I[,NT .IUSTIFICATI()\ covl\,r Ir"l'l.lll
RI]SOLUTIO\

Align with other laws

retirement.

"income drawdown" means an arrangement

that allows a member of a retirement benefits

scheme to access his or her accumulated

retirement benefits as a regular income

through reinvesting his or her benefits from

an income drawdown fund registered by the

l{ctirerncnt Benefits Authoritl :

Amend the definition of "normal retirement

age" to read-
"normal retirement age" means the age of
sixty years or such other age set out in written

law or applicable policy;

olt

Amend the definition of "spouse" to read-
"spouse" means a male or a female person to

whom a member was married under any law

at the time of their death;

Approvcd

Rt]A Make the Board of Trustees the bodY

corporate by deteting section 4 (2) and

transposing the contents thereof to a new

sections 6 ( I A) under the Board ofTrustees.

Under common law, schemes

juridical persons, incorporated

are.

Approve and align with other

pensions laws.

arc not

trustees

Deleting the words "pro

benefits" appearing in

viding social securitV 
I

Refer to NSSF Act, LAPFUND Act,

Public Service Supcrannuation Schetne

Act.
'lhis to protect and maintain the

independence at the Board, its fiduciary

4

Align the Bill with the Marriage Act.

Approvcd.



CI'I Make the Board of Trustees the body
corporate as opposed to the scheme itselL
The Board shall then be registered under the

Trustees (Perpetual Succession) Act, Cap

164.

Allow voluntary scheme membership and

transition subject to existing

members consent.

This is to uphold Article 4l
Constitution and section 33

Retirement Benefits Act.

of the

of the

COMMITTEE
RESOLUTION

Not approved. Scheme is for all
MCAs.

Approved. Remove SOCCAT
membership.

LAPFUND

scherres'

6

5

STAKEHOLDER PROPOSED AMENDMENT .ruSTIFICATION

responsibilities and Retirement Benefits
Act and the common law of trusts.

Review 4 (2) Social security is a role of government

under Article 43 of the Constitution.

CLAUSE

Amend the by deleting subclause 6 (2) (b)

and amend sub-clause 6 (2) (d) to state as

follows-
(a) six persons nominated by the Counfy

Assemblies Forum the forum
representing all the county assemblies

in of whom at least two shall not be of
the same gender as follows-

(i) three representatives of
members of county
assemblies contemplated in
Article 177(a) of the

Constitution;

I Approved.

Approved.

CAF The clause should be specific that County
Assemblies may enact county specific
legislation.



LAUSE STAKEHOLDER I'ROPOSED AME,NDMENT .IUSTIFICATION

This will align the Bill with the

Retirement Benefi ts Act.
RBA

(ii) a representative of members

of county assemblies

contemplated in Article
177(b) of the Constitution;

and

(iii)a representative of members

of county assemblies

contemplated in Article

1 77(c) of the Constitution;

Align the total number of trustees to be in line

with Regulation 2l of the Retirement

Benefits (Occupational Retirement Benefits

COMMI'TTET]
RESOLUTION

Approved

Schemes) Regulations
il

ItBN

I RBA

Delete subclause (2)

Amend subclause (3) to read-
(3) The Cabinet Secretary shall

ensure that one third of the trustees

are appointed in a staggered manner.

Introduce a new subc lause-

Appointment is based on nomination

The Board has no practical way of
ensuring staggered appointments.

Approved. Align with

pension laws

other

(h) upon expirl' ol- the tcrrn

I There is no provision for effluxion of
tllnc

Approvcd

Relook the provision on [Joard

mernbership.
Delete paragraph (e) A member can cease to be a member of a

county assembly but stitl continuc to be a

trustee.

6

Approved.



CI,AUSE, SI'AKIi,HOLDER PROPOSED AMENDM[,NT

l3 IiI]A Delete paragraph (g)

18, t9,23

23

'l'he mernbers should negotiate for I Allow
thcmselv es the annuity rates

Approved

rvill b
-l-his *ill

.IUSTIFICATION COMMITTEE
IIESOLUTION

Approved

I- APFt,\D Clearly specify that the scheme

administered internally with the

ensure transparenc)'. cost I Not. Approved
and proper administration ol 

I

RB

Executive Oftrcer as the administrator of the

Scheme

Delete subclause (2) to give the Board power

to appoint an internal or external
administrator.

Consider-
(a) rernoving the structure of the

administration of the scheme;

(b) retain the provision for CEO as the

accounting officer but give trustees

power to either appoint a external or
internal administration; or

(c) set out the structure for internal
adm in istration.

Chicl' clllc icn c r

the schern

guidelines.
e providing clear operational

The provision leaves no room for
contracting an extemal administrator. In

nascent stages, schemes may benefit from
external administration as they ramp up

internal capacity.

Amend clauses 18,19 and 23 to allow
Trustees appoint an Administrator to the

Scheme.

CPF This in line with section 258 of the

Retirement Benefits Act.

7



l i cAF

STAKE}IOI,DERLAUSE PROPOSED AME,NDME,NT JUSTIFICATIo\ COMMITTEE
RESOLUTION

Arnend sub clause ( I ) and (2) to with the Thc currenl contribution ftIes-7.5yo I Aliogn rvith SRC guidelines

lollorving subheading- from rnernbers and l5% fiom sponsors-
are insufficient to efficiently finance the

MCAs' pensions and fall short when

compared to the current gratuity system.

By increasing the members' contribution

rate to not less than twelve percent ( I 2%)

and the sponsors'contribution rate to not

less than thirty-one percent (3 1%), the

amcndmcnl seeks to providc MCAs with 
i

(l) Members of staff ofthe county assemblies

shall, so long as the member is a staff of a

a morc substantial and sustainable

pension. This change will help bridge the

gap between the limited service period

and the need for long-term financial

security. ensuring that MCAs are better

supported after their term in office.

The proposed amendment to subclauses

(l) and (2) ensures a fair and sustainable

pension s1'stcrn lbr county asscrnbly stall.

who are permancnt and pensionablc

employees. The contribulion rates of 7.5o2

from the staffand l5% from the sponsors

are sufficient given their long-term

employment, allowing adequate

accumulation of pension funds. This

Contributions for Member of County

Assem blies
(1) Every Member of County Assemblies

shall, so long as he or she remains in the

employment of a sponsor, contribute not less

than twelve per cent (12%) of his or her

pensionable emoluments Io the Scherne.

(2) Every sponsor shall contribute to the

Scheme not less than thirty-one per cent

(31%) of the pensionable emoluments of a

member of the Scheme plus the amounts

necessary to cover the premiums for insured

benefits."

Further add as clause 24 A ( I ) and (2) with

the lollowing sub heading-

Contributions for Members of staff of the

County Assemblies

assembly. contribute not less than

balanced approach

comprehensivc covcragc and

ensures

fi nanc ia Ic0untv

8



CLAUSE

secunty upon

maintaining the

pension fund.

seven nought five percent (7.5%) of that
member's pensionable emoluments to the

Scheme. (2) Every sponsor shall contribute to
the Scheme not less than fifteen per cent of
the pensionable emolurnents of a menrber ol
the Scheme plus the amounts necessary to
cover the premiums for insured benefit.

Remove the restriction of having to involve
the Scheme Board and Sponsors to allow a

member make additional voluntary
contributions.

Delete subclause (4). Group life insurance

cover should be a standalone benefit for the
public service.

Amend subclause (6) to read-
(6) Any contribution not paid to the

scheme by a sponsor within ten days

after the last day of the calendar
month to rvh ich the contributions
relatc shall attract interest which shall
not be less than the interest declared

during the period the contribution
remains unremitted.

Remove restrictions on voluntary
contributions.

Allow members to make voluntary
additionat contributions without undue

conditions or restrictions in line with
Retirement Benefits Act.

Group life insurance cover should be a
standalone benefit for the public service.

The Retirement Benefits Act does not

define specific interest rates chargeable. It
is defined in the trust deed and rules ofa
scheme. The Board's discretion for
enforcement can be abused.

This is to align with the constitutional

requirernents of fair Iabour practices

COMMITTEE
RESOLUTION

Align with pension schems

Approved and align r.vith other
pension laws for state officers.

retirement

sustainability

while

of thc

LAPFUND

RBA

SRC

9

STAKEHOLDER PROPOSE,D AMENDMENT JUSTIFICATION

CPF The contribution rate should be l2%o and 31o/o

for members and sponsors respectively.
Align with SRC gu idelines

I

Approved.



L,\T'SE SI'.\KI'HoI,I)[IT PROPOSED A}4F:,\DM E,\T .ILSTIFICATIO\ CO},I}lITTEE
IIESOLt-.1'lO\

6

under the Constitution and labour laws

and to comply with the court's decision in

Okoili& ll others v County Governntenls

Relirement Schenrc & 164 others; County

Pension Fund Financial Services Limited

& 8 others (Intere.sted Parties) (Pelilion

213, 222 & 2j0 of 2019 & 36 of 2022

Consolidared)) [20221 KEELRC 13581

tKLR1.

LAPFUND

I nsa

Align with

Pensions Act
Parliamentary 

1

A rne nd 26 (3) (b) (i) to read-
(b) (i) where a member ceases being a

member or a staff of a county

assembly before attaining early

retirement age, that member may opt

for payment of not more than fiftY

percent of his total accrued benefits

and the investments income that has

accrued in respect of thosc

contributions

The current statutory requirement for

retention of accrued retirement benfits is

s0%.

Approved

Approved

Include provisions allowing MCAs to access

benefits upon lapse of service after serving

for two consecutive terms.

This will comply with Article 46 ( I ) of the

Constitution given the status of MCAs.

10

Delete 26 (3) (a).

Regulations require imnrcdiate vesting of
benefits on the member and the tnember

should be encouraged to preserve accrued

benefits.

2

l



CLALSE

29 ITBA

Provided that a member may
withdraw any additional voluntary
contributions made into the scheme

and accrucd interest in Iull'

Amend 29 (2) introductory clause to read-
(2) Subject to the Retirement Benefits
Act,

The terms of the

facility are not clear

mortgage ec

Thc role ofan actuary in a dcfincd scheme

is limited and the Board should have the

flexibility to choose whether the input of
an actuary is necessary.

COMMITTEE
RESOLUTION

Approved

Not approved. Actuarial revierv

should be mandatory for better

management of the scheme .

gLlaranl Approvcd

ll Rll.\ Amend 44 (l) to make the review by an

actuary optional.

Amend 49 (4) to read-
(4) Without prejudice to any

proceedings instituted under the

provisions ol this section. a sponsor

who makes a deduction from a

member's emoluments for rem ittance

to the Scheme and fails to remit the

contribution to the Scheme within
fifteen days commits an offence and

shall on conviction be liable to a fine

This is to make the offence clearRI]A49 Approved

STAKEHOLDE,R JUSTIFICATION

Amend 26 (3) by deleting the words "before
attaining the early retirernent age".

A member who falls ill or emigrates from
Kenya should be allowed to access

accrued benefits regardless of age.

PROPOSED AMENDMENT

11



COMMITTEE
RESOLUTION

CLAUSE, PROPOSED AMENDMENTS-TAKEHOLDER

not exceeding five million shiltings or

in the case of a natural person to

imprisonment for a term not

exceeding t\\'o )-ears or to both.

CNF Arnend the Clause to provide the lollowing-
"The sponsors and members of the

Scheme shall be exempt from making

contributions to the Social Security

Fund"

No contributions may be made to or received

by NSSF on account ofNSSF Act, 2013

ln light of the Suprcme Court decision in

Supreme Court Petition (Application) No.

E002 and E004 of 2023, involving the

Kenya Tea Growers Association,

Agricultural Employers Association, and

County Pensioners Association, it has

been determined that the NSSF Act is
operatively unconstitutional. null, and

. void. l'his ruling nccessitates a

reevaluation of related policies and

actions, including the provisions for
Members of County Assemblies (MCAs).

In light of the Supreme Court decision

delivered on 21't February,2024 in

Suprente Court Petition (Application) No.

E002 and E004 of 2023, involving the

Kcnyu Tea Gntv'ers As.sociat iort,

Agricultural Enployers lssocictl ion, and

County Pensioners Association, it has

been determined that the NSSF Act is
unconstitutional, null, and void.

lgn

decision

rvith thc Court's

CPF Align with

decision.

the Court's

2

12
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CI-AI'SL S'TAKEHOLDT],R PROPOSED AMENDMENT JUSTIFICATION

This is in compliance with section 33 of Relook
provisions

thc transition

Relook transition provisions

COMMITTEE
R[,SOLUTION

5i LAPI-'UND

CAF

\T],W CLAUSE,S

Introduce a new clause on medical insurance

to read-

" A retired Member of County
Assembly and spouse shall during his

or her lifetime be entitled to Full
rnedical cover."

Approve and align
National policy

RBA Insert new Clause 55 on exemptions as

follows-
55. Exemption from compliance with
provisions of this Act.

The Cabinet Secretary should have the

power of exemption for operational

flexibility in unforeseen circumstances.

Approved

The Cabinet Secretary may, by order
in the Gazette-

(a) exempt any person or class of
persons from compliance with

Require prior consent from existing scheme

members before transferring funds to ensure

compliance with Retirement Benefits Act.
CPF MCAs are not members of County

Pension Fund (previously, Laptrust
(Umbrella) Pension Fund).

Delete subclause (2)

13

the Retirement Benefits Act.

The pension scheme should provide a

medical insurance cover similar to that
provided to other retired state o{ficers in
National Government.

rh



.IUSTIFICA'TIO\I-AI-SE S1',\KEHOLDEII

any spccified provisions ol'

this Act; or
(b) extend the time for

compliance by any person or

class of persons with any

specified provisions of this

Act

PROPOSED A\1I E,\I)M I,\T

provided that nothing in this

section shall appll,in rcspcct

of payrnent of retirement

benefits.

ApprovedInclude a provision for dispute resolution and

appeals.

COMMITTEE
RESoLUTION

l4
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o rHt,]{ stII]]\, rssro\s
/. 'l'hc County Asscnrblics Irorum submittcd on thc nced to rcplacc "Cabinct Sccrctary" in

thc llilt with "Ohairpcrson of County Asscmblics liorum" in linc with thc dccision in

Okoiti & I I olhers v County Governntenls llelirentenl Scheme & 164 other:s; Counly

Pension F-und liinancial Services Limited & 8 olher:; (Interested l)arties) (l'jetition 213,

222 & 230 of 2019 & 36 of 2022 (Consolidared)) I 2022 J KEELRC I 3581 (KI-R).

2. 'lhc Ministry ol National 'lreasury and I'lconomic Planning rnadc thc lollowing
recommcndations-

(a) the Bill should be cxpanded to cnconrpass all county workcrs r.r,hcther in thc

executivc or couuly asscmblies to cnsllrc a unificd pension systcnl that addrcsses

the spccific nccds of all county cmployccs;
(b) a singlc. cohcsivc pe nsion scheme will improvc resource allocation, cnhance

invcstment stratcgies and promotc linancial sustainability. Consolidation of
pension schemes will lead to rcduced administrative costs and grcatcr financial

security for rctirccs:
(c) the Ilill should be cxpanded to cover all county governmcnts cn.rpkryees in linc

with thc National I{etircment l}cr.rcfits l'olicy objcctivcs of good govcrnancc and

financial stability of all stakeholdcrs in tl.re pensions sector; and

(d) the Bill should bc reoriented to cover all county governmcnt workcrs including

MCAs under a unified pension arraugcrncnt to avoid duplication, improve

resource allocation and align with national policy objectivcs.

3. Most of thc stakcholdcrs noted the nccd lor a unilicd pension arrangcmcnt lbr allcounty
government workers including MCAs and tl.rc nccd for efficient, fair and transparent

administration of thc pcnsions in the countics.

4. fhc stakeholders also noted that the Ilmploymcnt and Labour I{elations Court declarcd

the County Governmcnts ltetiremenl Schcme Act.2019 unconstitutional duc to lack of
public participatior.r and conflicts with various Articlcs of the Constitution and cxisting

statutes.

r.rs'l' oF' s't'AKIi lIot.t)t.]ts
1'he Ministry of National 'Ireasury and Economic Planning

LAPFUND
The County Assemblies Forum

CPI] Financial Scrviccs

Salaries and Remuncration Commission

1'he Kenya Rcvcnuc Authority
The Retircmcnt Bcnc llts Authority.

1

2

.,

4

5

6

7
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M rN/SIiN/S()t-SW 1247 t2024 ANY OTHIiIt I}TJSINESS

'l'hcrc was no othcr busincss

ivlIN/S IiN/SC t.S\\',/2.1812021 A l),loti lrN t\il..\'t' ANt) t)A'l'l,l ol''l'l ll,l NI,lx'l'

'l'hc meeting was adjotrrned at 12.4 I pm

t,l i.rrsd ,3e:5*U,P?*st(;NIit)....
IIAIIII' ON: SIiN. .l(ll.ltJS NIUIt(;OR. llll(lllA, N'll'

bv STANI)IN(; (]oN,IMI'I"TI'Ii ON T,AIX)I]II AND SOCIAI, WEI,I'-AItIi

2

MI.]I,]'I'IN(;



$:..-----l..
MINUI'ES OFTHIT'I'IIIR'I'Y - SEVENTH (37L!-t) MI,II,ITING OF TIIE SI'ANI)ING
COMMI'I'1'IIE ON I,AI}()T]R AND SOCIAI, WEI,IiAITI' HUI,]) IN (]OMMI'I''I-EIi
t{(x)M 7 I}UNGII 1'OWIiII ON'TIIT]ITSDAY I t!l,tULY 2024 A'l', I1.00 AM

I

2

3

4

5

Scn. Julius Murgor I{ccha, CBS, MP
Son. Georgc Mungai Mbugua, MP

Sen. Alexander Munyi Mundigi, MP

Sen. Crystal Asige, MI'
Sen. Gloria Orwoba, MI'

APOI,(X;ITS

Sen. (Rtd.) Justice Slcu,art Madzayo, EGII, MP
Scn. Erick Okong'o Mogcni, SC, MP

Sen. Mohamed Mwinyiha.ji Faki, CBS, MP
Sen. Miraj Abdulahi AbdLrlrahman, MP

s t.('rr t,.1'AIU A't'

Ms. Mwanate Shaban

Mr. Rcinhardt Choge

Mr. Jeremy Chabari

Ms. Ndindi Kibathi
Ms. Juliet Masinde

Mr. John Pere

Mr. Joscph Otieno

l. I'rol. Njuguna S. Ndr"rng'r.r. I'hl), CIIS

2. Mr Micheal Kagika, IiBS
3. Ms. Vivian Chebii

4. Mr. Charlcs Machira

- Chairperson
- Vice-Chairperson
- Mcmbcr
- Mcmber
- Member

- Member

- Member

- Member

- Mcmber

- Scr.rior Clerk Assistant
- Cllcrk Assistant III
- Legal Counsel

- Itcsearch Officer III
- Media Relations Officer III
- Scrgeant at Arms
- Audio Officer

- Cabinct Sccretary, National 'frcasury

and llconomic Planning (N'l')
- Sccrctarl' l)ensions, N'I'
- l)cputy I)ircctor, Pensions - N'l

- Chicl' Ilxccr.rtive Oificcr, ItctircIrrcnt

Ilcncllrs Aurhority flUlA)

I

2

-)

4

I

2

3

4

5

6
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- Dircctor. I{llA
- Dircctor Supervision, IUIA
- I)cputy Commissioner, Kcnya ILcvcnuc

Authority (KI{A)
- Chicl'Managcr, KRA
- Group Managing Dircctor, CI'I l;S L'l'l)
- CI)I'
- clrl;
- cPlr
- CPII

- County Assemblies liorum
- County Assemblies Forum

- County Asscmblies Irorum

- I-API:I.JNI)

- LAPIII.]ND
- LAPI:I]NI)

8. Ms

9. lVIr

10. Ms

il.Mr
l2.Ms
13. Ms

14. Mr
15. Mr
l(r. Mr'

17. Mr
18. Mr
19. Ms

Joscphinc Mugr.rrc

llosca Kili, (XiW
lrcnc Mbongc

Isaac Koccl.t

Ilrenda Maina

Jane Chelangat

Austin Muncnc

Chcge Mwaura

Mwangi Kagrvc

Johnson Osoi

Limbe John

Judy Karegi

I\,llN/SIiN/SCLSW122412021: PRAYEIIS

'l'hc Chairpcrson callcd the ntccting to order at IL15 am followed with a worcl ol'prayer

l'his was followed with introdr"rctions from all present.

AI)OPTION OI.' A(;l,lNl)A

'l'hc Agcnda was adoptcd aftcr bcing proposed by Scn. Crystal Asige, MP and sccondcd by

Scn. (ieorge Mbugua, MP as ftrllows-

Praycrs;

Adoption of the Agcncla:

Stakcholdcr engagcmcnt on thc County Assemblies Pensions llill,2024, (Scnatc

Bills No. 14 of 2024).;

Any Other llusincss; arrcl

Adjournmcnt.

S1'AKIiIIOt,I)EII I.]N(;A(;EMENI' ON 1'IIE

I

2

J

4

5

(sttNA'r'li Ilil,t.s No. l.l oti 2024).

l lic (ihairpcrson invitccl thc Stakcholclcrs to introducc thcmsclves and laicl ottt thc ortlcr thcy

ri,ould urakc their subrnissrons

2

1

5. Mr. Simon Kiplangat
(r. Mr. .lackson NguthLr

7. Mr. Mauricc Oray

N,I I N/S IiN/SCLSW/2251202.I :

cQUN'rY ASSIIMlll,llis PIINSIONS lllt,l., 2()24.

IVI I N /S IiN/SC LSW/22(,/2 02.1



t
I a) l{ctircmcnt Ilcncfits Authority

'l'he RllA rnadc pr<lposcd amendmcnts on thc Interpretation, Ilstablishment of thc
Schcmc, Administration of the Schcme and thc Bcnefits, adding that thcsc amcndmcr.rts

would widcn the dcpendents and allow nomination of beneficiarics.

b) CPF l-inancial Scrviccs Ltd

1. Thc Cl']F proposcd that the Bill caters lil' Mcmbcrs of County Asscmblies only as thc
County Government Workers u,ere alrcadl, in thc two establishcd schemes, the CI,lr
and Laplrund.

2. They added that the two categories had dilferent contracts as thc MCAs served for a
period of fivc ycars which was rencwable while the workers in the counties wcrc
permanent.

c) Kenya Revenuc Authority

Ihe KI{A proposcd an amcndmenl to align (llausc 2 on the dcfinitions to the RBA Act

1. LapFund proposed the total rejection ol'thc Bill and cautioned on thc duplication and

conflicts with existing legislations likc thc County Govemment I{ctirement Schemes

Act;
2. They added that the Bill excludes Ilousing allowance and alters the terms of

employment ol'the employees without thcir consent, citing the compulsory transition
of members in Clause 5;

3. The Bill also rcstricts individual savings on voluntary contributions; and

4. The CGRS is currently in the court ol'appeal. And appealed thc Scnate to arbitrate
on the mattcr.

e) County Asscmblics Forum

The Counly Assemblies Forum suppo(ed thc bill, stating that the Ilill eliminates the

current inconsistent and fragmented arrangcments. l'hey further submitted a matrix of
proposed amendmcnts which included thc surnmation of allowances in the calculation
oftheir pension.

f) 'l'he National 1'rcasury and Economic I'lunning

L The Cabinct Sccrctary, National 'l'reasLrn, prcsented more on the ltolicy stating that

it is thc wish ttf'thc treasury to have all tlrc arms olthe county govcrnurcnts in one

3

d) LAI,FUNI)



,

I

bill, under onc administralor so as to takc advantage olthc cconomy ol'scalc ar.rd

align the bill to thc National policy; and

2. I Ic cautioncd against scgmcntation o1'the schcutcs.

(}rmmittcc llcsolutions

'l'hc Chairpcrson thankcd all thc participants and inlbnned thern tl.rat thcir submissions

rvill bc considcrcd rvhcn thc Committcc sils to \\'rite its report.

MIN/SIiN/SCI,SW1227I2O24 ANY OI'IIEIt I}USINI.]SS

ivr r N /s Ii N/sc Lsw 1228 I 202 4 AD.IOU IINM I.]N'I' AND I)A'I'I. O}' 1'I I Ii N I.]X'I

st(;Ntit)... f $LE d+&,...?.9.:....Til*./..8.P.yt)ATl...

lo',
(]IIAIIII' ITSON: SIiN. JULIUS MLIRGOIT. RECIIA, Ml'

S'I'ANI)ING COMMITTIIII ON I,AI}0TJIT ANI) SOCIAI, WIiI,IiAITI'I

4

g)

'l hcrc was no othcr busir-tcss.

'l'hc rnccting was adjoumcd at 2.01 pm.

MIilil'IN(;



MINU'I'ES OI' 'I'III]

t-Et r.---i-. --e,

I'WEN'I'Y 1'IIIRI) (23RD) MEI.]'I'IN(; ()}' I't I 1,. s'I,,\)-'l)l N(;

COiVrMIt"r'r,ri oN LAI]otill ANI ) SO(llAL \\'lll,l'AttMIlll,l) lN (:Ol\'ll\\ l'l"I'EIi
l{oolvt I BUN(; It't'OWlilt oN 1'l i l,lsl)A Y 2ISI MAY 21124 A'l l1.00 u\M

l. Sen

2. Scn

3. Scn

4. Sen

5. Sen

\llrlI Il[.]{S I'lt l.sl'.\'l'
Julius Murgor l{ccha, CBS, MP

Gcorgc Mungai Mbugua, Ml'
Mohamcd Mu,inyihaji I;aki, CIIS, MI'
Alcxandcr Munyi Mundigi, Ml'
Gloria Or-r,voba, MP

- Chairpcrson
- Vicc-Chairpcrson
- Mcmbcr
- Member

- Membcr (Virtually)

- Mcmbcr
- Mcmbcr
- Membcr

- Mcmbcr

- Scnior Clcrk Assistant

- I-egal Counscl

- Rcscarch Olllccr III
- I{escarch O{llccr III
- Protocol Olficcr
- Scrgcant at Artns
- Audio Oltlccr

;\l'Ol,O(J l l'lS

i. Sen. I3rick Okong'o Mogcni, SC, MP

2. Scn. (Rtd.) Justicc Stcwart Madzayo,Il(ll I. MP

3. Sen. Miraj Abdulahi Abdulrahman, MP

4. Sen. Crystal Asigc, MP

SECITEl'AI{IA'I'
Ms. Mwanatc Shaban

Mr. Jeremy Chabari

Ms. Nigma Dualc

Ms. Ndindi Kibathi
Ms. Swaluha Yusuf
Mr. John Pcrc

Mr. Joscph Oticno

I

2

3

4

5

6

1

M IN/SI'N/SCI,SW/ I 33/2024 : PIIAYIiITS
'Ihe Chairpcrson callcd thc mccting to ordcr at I 1. l7 am followcd with a u'ord of praycr

MI N/SI.IN/SC l,S\Y I 1 3 4 I 2024 : AIX)I'I'ION OI.- A(;ENDA
'I'hc Agenda was adoptcd altcr bcing proposccl by Scn. Mohammcd l;aki. (lBS, MP and

scconded by Scn. Alcxartclcr Mundigi, MI) as lirllorvs-

I)raycrs:
Adoption o[' thc z\gcnda;
Conlirnration ol'Minutcs of the 20tr'' 2l't irntl 22"'l Mcctings;
Mattcrs Arising fronr Minutcs ol'prcvious nrcctings;

1

I

2

-)

4
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6

1

8

coN titttMA't'toN oli NlINtJ'l'lis oli'l'lIli 20IIl

2l s'l ANt) 22\r) ivt ti l,l'l'lN(;s

IVIA'I"I'EI{S n tustl\-(; l'ltoM l'l{livlotrs

vt I N/s IiN/s(' l.sw/ l.l5/2024

IiX-MIN/SIiN/SCLSIY/125/2024 - MIiIiTING WI7'IT 7'IIE'I'I]ACIIIiRS SIiRVICE

CONIIVIISSION, KIiNYA UNION OI'- SPECIAI, NIiIJDS EDT]CTION TI'ACIIIiRS

A N D,1 I,- I.' E(:'T D D T IJAC I I Ii RS

IiX- fuI I N/S Ii N/SC LS W/ 1 3 O/2 O 24 - M Ii IiTI NG W I 7' I I TI I Ii M A NAG IJ M I' NT O I'-

7'IIIi NAT-IONAI, I;IIND IiOR 7'III DISAI]I-DD OI'- KI]NYA (NI"DK)

'l'hc (lomnrittcc also rcvolvcd to u,ritc tr> thc Managcmcnt o['thc NIrl)K and rcqucst [irr'

clocumcntation ott thc prcvious ownct'shi1.l of buildings ownccl by thc 1und. ancl

procurcrncnt dctails ol' thc luncl.

M tN/SI,lN/SC l,S\\',/ l -171202.1 ('o\sll)1..1{ \ llo\ oti'llll,l l.l,l(;lsl.,\'llYl'.

2

I'ttol'os^L oN'l'l l l,l CotiN'l'\' LIl]ltr\ltY Slil{\'I( )is llll,l., 2021 (( ',O\r\l l'l I 1,.1,.

I'Al'lilt No. 58):

'l'hc C6mmittcc cqnsiclcrcd thc County l.ibrary Scrviccs Bill,2024 and approvcd its

publication having bccn proposcd by Scn. Mohammccl Itaki, CIIS, MP and sccondcd b1'scn.

2

(lgnsitlcration ol'thc lcgislativc proposal tln thc (lotrntl' Library Scn'ices llill,
2024 (Oonrmittcc l'aper No. 5tl);
llricl'ing on thc (huntl, Asscmhtics l'cnsigns Ilill.| 2024 (Scnatc llills No. l { <lf

202J) (Oornnrittcc I)apcr No 59);
An1' Otlrcr IJusincss: and

Acl.jor-rrnnrct.tt/l )atc ol' thc Ncxt Mccting.

l. 'l'lrc Minurcs o['thc rwcnticth sitting hcld on'l'hursday, 9'r'May. 2024 at 11.00 arn u'crc

colllirmcd as a truc rcllcction of'thc procccdings having bccn proprtscd by Scn. Gcorgc

Mungai Mbtrqua. MI) and sccolldcd by Scn. Mohamcd I;aki, CIIS. MI';

2. 'l'hc Mingtcs o{'thc twcllty-lirst sitting hcld on 'l'ucsday, l4'l' May, 2024 wcrc conlirnlcd

as a trllc rcllcctiun o['thc procccclings having bccn proposccl by Scn. (icorgc Mbr.rgtra,

MI'and sccotrclccl by Scn. Alcxandcr Mundigi, MI); and

3. 'l'hc Mintrlcs ol'tltc twcnty-sccond sitting hcld on'l'hursday, l(rtl'May, 2024,at 10.00

am, wcrc conlrrmcd as a truc rc[lcction ol' thc procccdings l.raving bccn ploposccl by

Scn. (lloria Orrvoba, MI) and sccoudcd by Scn. Alcxandcr Mundigi, Ml'.

M IN/SIiN/S(l l Sw/ I 3(,/2024

MINUl'IiS

I

'l'hc gon'rnrittcc that thc National Praycr llrcakfast day, 'l'hursday, 30tr' May, 2024, Ialls

on tltc ntccting <lay u,ith 'l'SC, KtJSNlif and all'cctcd tcachcrs, and rcsolvcd ttl

rcschcclulc thc nrccting to Wcdncsday, 29tt' May, 2024 liom 1.00 to 2.00 pm.

A Lrv:rrrr l,rr' ,\lrrnrlioi iVll )



/

I\.flN/SIiN/SCI,SWll38l2024 llltllll'ING ON ',r'ilri COUN'I'Y ASSliMIll.ll'ls
I'tiNsloNs l\t,1,. 2024 (stiNAl'ti tlll-l,s No t-t oti 202-t) (CoMMI'l"t'tili PAI'l.ll{

'l'hc Commitlcc was bricfr:d on thc County Asscmblics l)cnsions 1\111,2024 (Scnatc Ilills
No. 14 of 2024) and resolvcd to r.r.rcct stakeholdcrs during its cnquiry visit ovcr thc rcccss

pcriod.

'l'hc Committcc resolved to scnd rcminder lclters on statcnrcnts bcforc the Comrnittcc, l.rold

the stakcholder cngagemcnt with thc CS Sports on 23"r 26th May, 2024 in Machakos

County and conduct theDl'l cncluiry lrom 10tl'to l5tl'Jurrc.2024.

MIN/Sl,lN/SCl,SWll40l2ll24 AI).IOUIINMIiN'I' ANI) I)A'I'E OI,- 1'IIl, Nl'lX'l
rvl Eli'l'IN(;

SIGNlil)........ nnrnl_r.h rl e,tg, .hl S*l)rP2,+
CI IAIRI'Uttso IiN. JUI,IUS MT]I{(;OI{ IiECIIA, MI'

S'I'ANT)IN(; COMM l"l'Ilt ON LAI]Olllr ANI) SOCIAL WIILI,'AI{Il

NO 59);

MIN/SIiN/SCI.SW I I39 12024 ANY O'I'IIEI{ I}I,ISI N I.]SS

'l'hc mccting was adjoumcd al 12.13 prn, with thc ncxt mccting bcing on noticc.
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26th August, 2024

l'hc Clcrk of thc Scnatc

Parliamcnt Buildings

NAIROBI

RE: COMMITTEE STAGE AMENDMENTS TO THE COUNTY ASSEMBLIES
PENSIONS SCHEME B[LL,2024 (SENATE BILLS NO. l4 OF 2024)

NOTICE is given that Sen. Recha Julius Murgor, the Chairperson to the Standing

Committee on Labour and Social Wclfarc, intends to movc thc following amcndments to

thc County Assemblics Pcnsions Scheme I^3t11,2024, Scnatc Ilills No. 14 ol'2024, at thc
Committcc Stagc-

(b) the words "social security bencfits including" appearing at thc end ofthe introductory clausc

ofsubclause (3).

CLAUSE 5

THAT clausc 5 of the Bill be amended by deleting-

(a) the words "and mcmbers of staff of county assemblics" appearing at the cnd of subclausc

(l);and

(b) deleting thc words "and staffl' appearing immediatcly aftcr thc word "asscmblics" in
subclause (2).

(lA) 'fhc Board shall be a body corporate with perpetual succession and a common

seal and shall, in its corporate name, bc capable of-
(a) suing and being sued;
(b) taking, purchasing or otherwise acquiring, holding, charging or

disposing of movable and immovable propcrty;
(c) cntering into contracts; and

1

I

CLAUSE 4

THAT clause 4 of the Bill be amendcd by delcting-

(a) subclause (2); and

CLAUSE 6

THAT clause 6 of the Bill be amended-

(a) by inscrting the following ncw subclause immediately after subclause (l)-



(d) doing or performing all other things or acts for the furtherance of the
provisions of this Act which may be lawfully done or perlbrmed by a
body corporate.

(b) in clause (2) by-
(i) deleting the word "two" appcaring at the beginning of paragraph (c) and

substituting therefor thc word "thrcc";
(ii) dcleting thc word "two" appearing at the bcginning ofsubparagraph (d) (i) and

substituting therefor the word "three"; and
(iii)dclcting paragraph (e).

CLAUSE 9

TIIAT clause 9 of the Ilill be amended-

(a) by dcleting subclausc (2); and

(b) in subclausc (3) by dcleting the words "'l'he Iloard" appearing at thc bcginning of thc

subclause and substituting therefor the words "'l'hc Cabinct Secretary".

CLAUSE II
THAT clausc I I of the llill be amended by inscrting thc following new paragraph immediately
aftcr paragraph (g)

(ga) term cxpircs;

CLAUSE I3

THAT clausc l3 of thc llill be amended by deleting paragraph (g)

CLAUSE 23

THAT clause 23 of thc Ilill bc amended by dcleting subclausc (2)

CLAUSE 24

THAT clause 24 of the Bill be amended by deleting-

(a) subclause (4);

(b) subclause (6) and substituting therefor the following ncw subclause-

(6) Any contribution not paid to the schcmc by a sponsor within ten days aftcr thc

last day of thc calendar month to which the contributions rclate shall attract interest

2
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which shall not be less than thc intcrest dcclarcd during thc pcriod thc contribution
rcmains unrcmittcd.

CLAUSE 26

THAT clause 26 of the Bill bc amended-

(a) by delcting the words "or a staff of a county asscmbly" appcaring at the end of subclausc

(l);

(b) in subclause (3)-
(i) by dcleting paragraph (a);

(ii) by delcting paragraph (b) and substituting therefor the following ncw paragraph-
(b) where a mcmbcr ccases bcing a mcmber of a county asscmbly belorc attaining
carly retiremcnt age, that mcmber may opt for paymcnt o[-

(iii)in paragraph (b) by deleting sub paragraph (i) and substituting therefor thc following
new sub paragraph-

(i) not morc than fifty pcrccnt of his lotal accrucd bencfits and thc invcstments

income that has accrued in respcct ofthosc contributions

providcd that a mcmbcr may withdraw any additional voluntary contributions madc

into thc schcmc and accrucd interest in lIIl;

(iv)in paragraph (c) by dclcting the words "bcforc attaining thc carly rctircmcnt agc"

appcaring at thc end ol'thc paragraph.

CLAUSE 29

TIIAT clause 29 of the Bill be amended by deleting the words "Despite thc provisions of any othcr
written law" appearing at thc introductory part of subclause (2) and substituting thcrefor thc words

"Subject to the Rctirement Ilencfits Act".

CLAUSE 49

THAT clause 49 of the Bill bc amendcd by deleting subclausc (4) and substituting therelbr thc

lbllowing ncw subclausc -
(4) Without prejudice to any proccedings instituted undcr the provisions of this

section, a sponsor who makcs a deduction fiom a member's emoluments for
remitlance to the Scheme and fails to remit thc contribution to thc Schcme within
filieen days commits an offcncc and shall on conviction be liablc to a finc not

3



excceding fivc million shillings or in the case of a natural person to imprisonment
for a term not excecding two ycars or to both.

CLAUSE 52

THAT thc Ilill be amcndcd by deleting clausc 52

CI,AUSI.] 53

THAT thc Ilill be amended by dclcting clausc 53 and substituting therefor the following new
clausc-

'l'ransition of
membcrs of county
asscmblics to the

Schcmc

53. (1)'l'he mcmbcrs of county asscmblies who are membcrs of the Local
Authorities Providcnt Irund, the Local Aulhorities Pcnsion l'rust, the Local
Authoritics Pcnsion 1'rust (Defincd llcncfits) Schemc and thc Local
Authoritics Pcnsion 'l'rust (Umbrclla) Retircmcnt I.'und shall bc transitioncd
into the Scheme within one ycar upon thc commcncemcnt of this Act.

(2) 1'hc funds, assets and othcr property, movablc and immovablc which
immediatcly before the commencement date were hcld by or on behalf of thc
Local Authorities Provident Irund, thc Local Authorities Pension'frust, thc
Local Authorities Pension 'Irust (Defined Benefits) Scheme and thc Local
Authorities Pcnsion frust (Umbrella) Retiremcnt Irund for the membcrs of
county asscmblies shall vest in thc Schemc.

(3) All the records of members of county asscmblies held by thc Local
Authoritics Providcnt lrund, the I-ocal Authorities Pension 'lrust, the I-ocal
Authorities Pcnsion 'frust (Defined Benefits) Schcme and the Local
Authorities Pension 1'rust (lJmbrclla) Retiremcnt Fund shall be transfcrred to

thc Schcmc administrator.

46A. -l'hc Cabinet Secretary may, by order in lhe ()azette-

(4) nll rights, liabilities and duties whcthcr arising under any writtcn law or
othcrwisc, which immediately bcfore thc commcnccmcnt datc wcrc accruing,
imposcd or enlorceablc by or against thc Local Authorities I)rovidcnt lrund,
thc Local Authoritics l)cnsion '[rust, thc Local Authoritics Pcnsion 'l'rust

(l)clined Ilcnclits) Schemc and thc Local Authorities Pcnsion 'l-rust

(LJmbrclla) Rctircmcnt Irund with regard to mcmbers of county assemblics

shall vcst in, bc imposcd on, or bc enforccablc against the Schemc.

NEW CI,AUSI.]S

NI.]W CI,ATJSI.IS

'l'IIA'I thc Bill bc amended by inscrting the following new clauscs immcdiately aftcr clausc 46

Excmpti0n
compliance

lrom
with
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provisions of this
Act

(a) cxcmpt any pcrson or class of persons from compliance with
erry spccified provisions of this Act; or

(b) extend thc time for compliancc by any pcrson or class ol'
persons with any specificd provisions of this Act

provided that nothing in this section shall apply in respect ol'
paymcnt of rctircment benefits.

461].'l'he provisions of thc Il.etiremcnt Bcncfits Act (Cap. 197) and

regulations thcrcunder shall apply to the Irund.

CLAUSE 2

THAT clause 2 of the Bill be amcndcd by-
(a) inserting thc definition of the tcrm "bcncficiary" immediatcly after thc dcfinition of thc tcrm

"Authority"-

"bencficiary" means a dependant, a person nominated by thc member in writing or
any othcr person other than a mcmbcr cntitled to receivc a bcnefiU

(b) dcleting thc definition of the term-
(i) "existing schemes" and inserting therefor thc following new dcfinition-

"cxisting schcmc" mcans the Local Authorities Provident Fund, thc Local
Authorities Pension 'l'rust, thc I-ocal Authorities Pcnsion 'l'rust (Dcfincd llencfits)
Scheme and thc Local Authoritics Pcnsion'Irust (Umbrclla) Retiremcnt Irund;

(ii) "incomc drawdown" and inserting therefor thc following new dcfinition-
"incomc drawdown" means an arrangement that allows a member of a rctirement
benefits schemc to access his or hcr accumulated rctircment benefits as a rcgular
income through reinvcsting his or hcr bcnellts from an incomc drawdown fund
rcgistcrcd by the Rctirement Bcncfits Aulhority;

(iii)"membcr" and inscrting thcrcfor thc following new definition-
"mcmbcr" means an cligible mcmbcr of a county asscmbly who has becomc a

mcmber of thc Schemc and includcs a pcrson entitlcd to or rccciving a benclit
undcr thc Schcmcl

(iv)"normal retircmcnt age" and inscrting therefor thc following new dcl-rnition-

"normal rctircmcnt age" means the agc of sixty ycars or such other agc set out in
written law or applicable policy;

(v) "spousc" and inserting thcrcfor the following ncw definition-

Provisions of the

Retirement
Benefits Act

5



"spouse" mcans a husband or a wife;

LONG TITLE

THAT the Bill bc amcnded by dcleting the long title and substituting therefor thc following new

long title-
nN ACT of Parliament to: provide for a conlributory pension scheme for members of
county assemblics; cstablish a county assemblies pcnsions fund for thc paymcnt or granting

of pcnsions or retirement benefits to mcmbcrs of county assemblies; and other relatcd

mattcrs.

I)atcd 26th August, 2024

Scn. Rccha ulius Murgor.
('huirparson,

Committee on Labour and Social LI/elfare
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THE COUNTY ASSEMBLIES PENSION SCIIEME BILL,
20u

AN ACT of Parliament to: provide for a contributory
pension scheme for members and staff of county
assemblies; establish a county assemblies Pensions
Fund for the payment or granting of pensions or
retirement benefits to Members of county assemblies
and members of staff of county assemblies; and
other related matters.

ENACTED by the Parliament of Kenya, as follows-
PART I-PRELMINARY

1. This Act may be cited as the County Assemblies
Pension Scheme Act, 2024.

2. In this Act, -
"actuary" has the meaning assigned thereto in the

Retirement Benefits Act, Cap. 197;

"administrator" means the person appointed as such
under section 23;

"annuity" means a pension purchased under a contract
with a registered insurer;

"approved issuer" means an approved issuer appointed
by the Trustee to provide the services of approved issuer in
accordance with the Retirement Benefits Act, Cap.l97;

"Authority" means the Retirement Benefis Authority
established under the Retirement Benefits Act, Cap. 197;

"Board" means the Board of Trustees established
under section 6;

"Cabinet Secretary" means the Cabinet Secretary
responsible for the National Treasury;

"child" means any child of a deceased member
including a natural child, an adopted child or a step-child
who has not aftained eighteen years of age or, if the child is
receiving full time education, not more than twenty-five
years of age and was at the time of the death of the
deceased wholly or mainly dependent on the deceased, and
includes an unbom child who, if already born, would have
been a child of the deceased;

Shorr title
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"commencement date" means the date of coming into
force of this Act;

"contribution" means the amount payable by a
member or sponsor into the Scheme under this Act;

"county assembly" means a county assembly
established under Article 176 of the Constitution;

"county assembly service board" means a county
assembly service board established under section 12 of the
County Governments Act (Cap.265);

"custodian" means a person appointed as such under
section 22 of the Act;

"dependant" in relation to a deceased member, means
a relative of the deceased who survives the deceased and
who, on the date of the deceased's death, was-

(a) a spouse to the deceased;

(b) a child ofthe deceased; or

(c) a parent of the deceased who was dependent on the
deceased for the provision of the ordinary
necessities of life;

"early retirement age" means such age as may be
prescribed but which shall not be less than fifty years;

"existing scheme" means the Local Authorities
Provident Fund, the L,ocal Authorities Pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Scheme
and the Local Authorities Pension
Trust(Umbrella)Retirement Fund;

"Fund" means the County Assemblies Pensions
Scheme Fund established under section 37;

"fund manager" means a person appointed as such
under section 2l ;

"income drawdown" means the facility to continue to
keep retirement savings invested in the scheme and take an
income during a specified period rather than buy an
annuity;

"insured benefit" means the death in service lump sum
benefit and the disability lump sum benefit to be provided
in terms of section 24;
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"investment return" means a portion of the return of
the investment declared by the Board and appropriated to
the account of a member;

"member" means :rn eligible memhr or staff of a
county assembly who has become a membr of the Scheme
and includes a person entitled to or receiving a benefit
under the Scheme;

"member account" means an account maintained by
the Scheme for an individual member;

"member of a county assembly" means a member of a

county assembly established under Article 176 of the
Constitution;

"normal retirement age" means the age as set by the
Public Service Commission or any other Act of Parliament
for retirement of public officers;

"pensionable emoluments" means basic salary
excluding housing, transport and any other allowances or
fluctuating emoluments;

"Scheme" means the County Assemblies Pension
Scheme established under section 4;

"sponsor" means a county assembly service board that
makes contributions on behalf of a member;

"spouse" means a male or female person to whom a
member is married or was married under any other law,
whether monogamous or not immediately before their
death; and

"Trustee" means a member of the Board.

3. (1) The object and purpose ofthe Act is to-
(a) provide for the establishment of the Scheme;

(b) provide for the payment of retirement benefits to
members of the Scheme when they become due;

(c) provide for the social security of members of the
Scheme by ensuring that the members save in
order to cater for their livelihood during their
retirement;

(d) establish a uniform set of rules, regulations and
standards for the administration and payment of
retirement benefits for members of the Scheme;
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(e) establish transitional provisions for existing
schemes; and

(f) protect the benefits of the members of the Scheme.

PART II_ESTABLISHMENT OF THE COUNTY
ASSEMBLIES PENSIONS SCIIEME

4. (l) There is established the County Assemblies
Pension Scheme.

(2) The Scheme is a body corporate with perpetual
succession and a common seal and shall, in its corporate
name, be capable of-

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring, holding,
charging and disposing of movable and immovable
property;

(c) entering into contracts;

(d) bonowing and investing money; and

(e) doing or performing all such other things or acts as

may be necessary in furtherance of its purpose and
functions.

(3) The Scheme shall be a defined contribution
scheme providing social security benefits including -

(a) periodic payments through the purchase of
annuities;

(b) a lump sum as a commutation of pension or trivial
pension in accordance with the Retirement
Benefits Authority Regulations ;

(c) income drawdown;

(d) gratuity; and

(e) any other benefit approved by the Board under this
Act.

5. (1) Membership of the Scheme shall consist of all
members of county assemblies and members of staff of
county assemblies.

(2) All members of the third county assemblies and
staff shall, on the date of commencement of this Act, be
deemed to have joined the Scheme.

Membcrship of
the Scheme
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6 (l) The management of the Scheme shall vest in a
Board of Trustees of the Scheme.

(2) The Board shall consist of-
(a) the chairperson elected by the Trustees from

among the members under paragraphs (c) and (d);

(b) a county executive committee membr responsible
for matters relating to Finance nominated by the
County Council of Govemors;

(c) two people nominated by County Assembly
Service Boards;

(d) frve persons nominated by the forum representing
all the county assemblies in the country of whom
at least two shall not be of the same gender as

follows -
(i) two representatives of members of county

assemblies contemplated in Article 177(a) of
the Constitution;

(ii) a representative of members of county
assemblies contemplated in Article 177(b) of
the Constitution; and

(iii) a representative of members of county
assemblies contemplated in Article 177(c) of
the Constitution;

(e) two representatives of the staff of the county
assemblies nominated by the SOCCAT (K); and

(0 the Chief Executive Officer who shall be an ex
officio member and the secretary to the Board with
no voting rights.

(3) The vice-chairperson of the Board shall be elected
by the Trustees from among their number.

(4) The chairperson and vice- chairperson shall be of
the opposite gender.

(5) The Cabinet Secretary shall ensure that not more
than two thirds of the members of the Board are of the
same gender.

(6) The Cabinet Secretary shall appoint the persons
nominated under subsection (2) by notice in the gazette .

Board of Trustees
of the Scheme.
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a

(7) The procedure for nomination and appointment of
Trustees under subsection (2) shall be as prescribed in the
regulations.

7. A person is qualified for appointment as a Trustee
if that person-

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

(c) has at least five years experience in-
(i) finance;

(ii) law;

(iii) economics;

(iv) actuarial science; or

(v) any other profession or work experience
directly relevant to the functions of the
Board; and

(d) meets the requirements of leadership and integrity
set out in Chapter Six of the Constitution.

8. A person shall not be appointed as a Trustee if that

Person-
(a) has been convicted of a criminal offence, and

sentenced to imprisonment for a term of six
months or more;

(b) is an adjudged bankrupt or enters into a
composition or arrangement with creditors; or

(c) is disqualified under the provisions of any other
written law from appointment as such.

9. (l) A Trustee shall hold office for a term of three
years and may be eligible for re-appointment for a further
and final term of three years.

(2) Where a Trustee opts to apply for re-appointment
under subsection (1), the re-appointment may be considered
based on the performance of the applicant.

(3) The Board shall put in place arrangemeDts to
ensure that one-third of the Trustees are appointed in a
staggered manner.

Disqualificatioo
ftoE appoiotment
a3 a Trusicc.

Tenure ofofhce
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f0. (l) A Trustee may be removed from office by the
Cabinet Secretary, in consultation with the nominating
body, for-

(a) inability to perform the functions of the office
arising out of physical or mental incapacity;

(b) gross misconduct or misbehaviour;

(c) incompetence or negligence of duty;

(d) bankruptcy;

(e) absence from two consecutive meetings of the
Board without a reasonable explanation; and

(f) failure to meet the requirements of leadership and
integrity set out in chapter six of the Constitution.

(2) Before a Trustee is removed from office under
subsection (l), the Trustee shall be given an opportunity to
be heard against the intended removal.

(3) Notwithstanding subsection (1), the Authority may
remove a Trustee on grounds specified in the Retirement
Benefits Act, Cap. 197.

11. A person ceases to be a Trustee if the person -
(a) resigns in writing to the Cabinet Secretary;

(b) is convicted ofa criminal offence and sentenced to
a term of imprisonment of six months or more;

(c) is declared bankrupt or enters into composition
with his or her creditors;

(d) is unable to perform the functions of their office
by reason of mental or physical infirmity;

(e) ceases to be a member of a county assembly;

(f) is removed in accordance with section l0; or

(g) dies.

12. Where a vacancy occurs in the membership of the
Board under section l0 or ll, the Cabinet Secretary shall
appoint a new Trustee in accordance with the provisions of
this Act.

13. The Board shall-

ReEoval from
officc.

Vacation of
office.
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a

(a) formulate policies relating to the Scheme in
accordance with the provisions of the Retirement
Benefits Act, Cap.l97;

(b) collect contributions and income payable to the
Fund under this Act;

(c) pay out the various benefits to persons entitled to
the benefits as provided under the Act;

(d) protect the Fund's assets and ensure long term
viability of the Scheme;

(e) ensure efficient management of the Scheme;

(f) ensure prudent investment of the monies forming
part of the Fund;

(g) negotiate competitive annuity rates on behalf of
members;

(h) ensure that the Scheme observes high standards of
corporate and business ethics;

(i) advise the Cabinet Secretary on any matter relating
to the objects and functions of the Board under this
Act; and

O perform any other functions assigned to it under
this Act.

14. (l) In the exercise of its functions, the Board shall
be accountable to the sponsors and the members of the
Scheme.

(2) The Board shall have all powers necessary for the
proper performance of the functions of the Scheme under this
Act.

(3) Without prejudice to the generality of subsection
(2), the Board shall have power to-

(a) supervise the assets of the Scheme in such manner
as best promotes the purpose for which the Scheme
is established;

(b) appoint a custodian, fund manager and
administrator to carry out their functions as
specified in the Retirement Benefits Act, Cap. 197;

(c) determine the provisions to be made for
administrative expenses as provided for under

Powcn of the

Bosd.
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section 38 and for reseryes of the Fund as provided
for under section 39;

(d) ensure protection, where necessary, of the assets of
the Scheme;

(e) associate with any other institution so as to further
the purpose for which the Scheme is established;

(0 receive grants, gifts, donations or endowments and
make legitimate disbursements from them;

(g) enforce remittance of outstanding Contributions by
a sponsor;

(h) invest any monies of the Scheme not immediately
required for its purposes;

(i) delegate any of its powers; and

0) undertake any activity necessary for the fulfilment
of any of the functions of the Scheme.

(4) The Board may, subject to such conditions as it
may consider necessary, by directions in writing, delegate
any of its powers to any one or more of the Trustees or to
the chief executive officer or employees of the Scheme.

15. (l) The Board may establish committees
consisting of the Trustees for the better carrying out of its
functions.

(2) The Board may co-opt persons to committees
established under subsection (l) for a particular reason and
such persons shall hold office for such period as the Board
may determine.

(3) The persons co-opted into a committee under
subsection (2) shall not be more than three.

(4) Subject to any specific or general direction of the
Board, a committee established under subsection (1) may
regulate its own procedure.

16. The Trustees shall be paid such remuneration as

the Authority may determine in accordance with the
Retirement Benefits Act.

f7. (l) The business and affairs of the Board shall be
conducted in accordance with the Schedule.

Committ es of llre
Board.

Remuneiation of
Trustees.

Mceti.ogs of the
Boad.
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(2) Except as provided in the Schedule, the Board may
regulate its own procedures subject to compliance with the
Retirement Benefits Act and the regulations thereunder.

(3) The Board may invite any person to attend any of
its meetings and to participate in its deliberations, but such
person shall not have a vote in any of its decisions.

18. (l) There shall be a chief executive officer of the
Scheme who shall be appointed by the Board through a
competitive recruitment process on such terms and
conditions as may be specihed in the instrument of
appointrnent.

(2) The chief executive officer shall be an ex-fficio
member of the Board.

(3) A person is qualified for appointment as the chief
executive officer if that person-

(a) is a citizen of Kenya;

(b) holds a degree from a university recognized in
Kenya;

(c) has at least ten years of experience of which five
years should be at senior management level in a
profession relevant to the functions of the Scheme
as may be defined in the Regulations; and

(d) meets the requirements of leadership and integrity
set out in Chapter Six of the Constitution.

(4) The Chief Executive Officer shall be the
accounting officer of the Scheme and secretary to the
Board and, subject to the direction of the Board, shall be
responsible for the-

(a) implementation of the decisions of the Board;

(b) day to day management of the affairs of the
Scheme;

(c) management and discipline of the employees of
the Scheme; and

(d) any other function that may be assigned by the
Board.

(5) The Chief Executive Officer shall hold office for a
term of three years and may be eligible for re-appointment
for a further final term of three years.
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(6) The Chief Executive Officer may be removed
from office by the Board such grounds as may be set out in
the instrument of appointment.

(7) Before the Chief Executive Officer is removed
from office under subsection (5), the Chief Executive
Officer shall be given-

(a) sufficient notice of the allegations made against
him or her; and

(b) an opporunity to be heard either in person or by a
legal representative.

19. (l) The Board may engage such other employees
as it may consider necessary for the performance of its
functions under this Act.

(2) The terms and conditions of service of employees
of the Scheme shall be determined by the Board.

20. (1) The common seal of the Scheme shall be kept
in such custody as the Board may direct and shall not be
used except on the order of the Board.

(2) The common seal of the Scheme when affixed to a
document and authenticated shall be officially noticed, and
unless the contrary is proved, an order or authorization of
the Board under this section shall be presumed to have been
given.

PART III_ADMINISTRATION OF THE SCHEME

21. The Board shall appoint a fuud manager of the
Scheme who shall, in addition to the duties prescribed
under the Retirement Benefits Act-

(a) implement the investment policy of the Scheme as

approved by the Board;

(b) manage the Scheme funds and assets in
accordance with the provisions of the Retirement
Benefits Act;

(c) maintain books of accounts on all investment
transactions relating to the Scheme;

(d) submit reports on a quarterly basis on investment
strategy, market retums and other performance
indicators to the Board; and
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(e) perform any other function that may be assigned in
the instrument of appointment and other written
law.

22. (l) The Board shall appoint a custodian of the
Scheme who shall, in addition to the duties prescribed
under the Retirement Benefits Act -

(a) receive the contributions remitted by the sponsors
and members under this Act on behalf of the
Board;

(b) not later than the next business day following
receipt of the contributions from a sponsor, notify
the fund manager and the administrator of such
receipt;

(c) receive and keep in safe custody the title
documents, securities and monies of the Scheme in
trust for the members and beneficiaries;

(d) collect dividends for the Scheme;

(e) report to the Board on any matter relating to the
assets being held by the custodian on its behalf at
such intervals as may from time to time be
determined by the Board;

(f) undertake statistical analysis on the investments
and returns on investments with respect to funds in
its custody and provide data and infonnation to the
admini strator and the Board;

(g) submit to the Board a report on a quarterly basis,
of the reconciliations with respect to the funds held
by the Custodian;

(h) execute, on behalfofthe Board, the relevant proxy
for the purpose of voting in relation to the
investments; and

(i) perform any other function that may be assigned in
the instrument of appointment or any other written
law.

(2) The custodian shall maintain all funds and assets
in its custody to the order of the Board and shall not utilise
any pension fund or assets in its custody to meet its own
financial obligation.
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23. (l) The Scheme shall be administered by an
administrator appointed by the Board.

(2) The administrator shall be an employee of the
Board.

(3) The functions of the administrator shall be to-
(a) open and maintain an account for each member;

(b) upon receiving details of the contributions
remitted under this Act, cause the amount of the
contributions to be credited in the account of the
member in respect of whom the sponsor has made
the payment;

(c) inform the Board if a member's contribution
details differ from the expected;

(d) provide customer support services to members,
including access at least on a quarterly basis to
members' account balances and statements;

(e) keep and maintain proper books of accounts of the
Scheme;

(f) cause to be paid retirement benefits to a member
who has retired;

(g) be responsible for all calculations relating to
retirement benefits; and

(h) carry out any other functions as may be directed
by the Board from time to time.

(4) The administrator shall ensure that all income
earned from the investment of the Fund is distributed to the
credit of the members' retirement savings accounts save for
clearly defined and reasonable fees, charges, costs and
expenses of transactions as may be approved by the Board.

24. (l) A member shall, so long as the member is a

member of a county assembly, contribute not less than
seven nought five percent (7.5Vo) of that member's
pensionable emoluments to the Scheme.

(2) Every sponsor shall contribute to the Scheme not
less than fifteen per cent of the pensionable emoluments of
a member of the Scheme plus the amounts necessary to
cover the premiums for insured benefit.
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(3) Subject to such guidelines as the Board may issue,
in consultation with the members and sponsors of the
Scheme, a member of the Scheme may make additional
contributions to the Scheme.

(4) In addition to the contributions specified in
subsections (l) and (2), the sponsor shall take out and
maintain a life insurance policy that has disability benefits
in favour of every member of the Scheme, for a minimum
of three times of the member's annual pensionable
emoluments.

(5) Upon cofilmencement of this Act, contributions
required to be made under subsections (l) and (3) shall be
deducted by a sponsor from the salary of the member in
each month on which the salary is paid and shall be paid
into the Scheme together with the sponsor's contribution
before the tenth day of every calendar month or before any
other day which may be notified in writing and approved
by the Authority.

(6) Any contributions not paid to the Scheme by a
sponsor within ten days after the last day of the calendar
month to which the contributions relate shall attract interest
during the period they remain unpaid at a rate specified by
the Board from time to time provided that such rate shall
not be less than the rate specified in the Retirement
Benefits Act and Regulations.

(7) All unpaid contributions and interest thereon shall
constitute a civil debt of the respective sponsor and shall be
recoverable summarily by the Board as provided for by
law.

(8) The Board shall report to the Authority at such
intervals as specified by the Authority, all remittances of
contributions outstanding and not received after the
deadlines specified herein.

25. All the benefits derived from contributions by a

member and a sponsor shall vest immediately in the
member.

26. (l) A member shall not withdraw membership or
retirement benefit from the Scheme while the member is a
member of a county assembly or a staff of a county
assembly.
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(2) A member may withdraw benefits from their
account before normal retirement age in the following
circumstances -

(a) resignation;

(b) dismissal;

(c) removal from office;

(d) ill health;

(e) emigration.

(3) Despite subsection (l)-
(a) where a member ceases bing a member or a staff

of a county assembly before one year of
membership, the member may opt for payment of
his own and the whole of the sponsor's
contributions, together with allocated investment
income;

(b) where a member ceases being a member or a staff
of a county assembly after one year of membership
but before attaining the specified early retirement
age, the member may opt for payment of-
(i) his or her own contribution and the sponsor's

contribution as may be prescribed by the
Retirement Benefits Authority and the
investment income that has accrued in respect
of those contributions; and

(ii) the balance shall be retained in the Scheme and
continue to accrue interest until the member
attains early retirement age, or transferred to
another registered Scheme of the members
choice;

(c) a member may opt for payment to him or her of
the total amount of vested accrued benefits before
attaining the early retirement age-
(i) on grounds of ill health or subsequently during

deferment, if the member becomes
incapacitated due to ill health, to the extent that
it would occasion his or her retirement, if he or
she was in employment; or

o
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(ii) if the member has emigrated from Kenya to
another country without the intention of
returning to reside in Kenya and the Board has
approved the payment of the retirement
benefits and submitted, fourteen days prior to
payment of the benefits, the approval to the
Authority.

27. (l) Despite any other provisions in this Act, a

member who retires is entitled to make withdrawals-

(a) on attaining the normal retirement age, or where
their exact date of birth is not known, on the frst
day of July in the year in which the Board deems
that they have reached normal retirement age;

(b) on the advice of a qualified medical practitioner
appointed by the Board certifying that the member
is no longer mentally or physically capable of
carrying out the functions of their ofitce.

(2) The proof of age of a retiring memkr for the
purposes of subsection (l) is the date of birth in any of the
following documents -

(a) birth certificate;

(b) national identification card; or

(c) a valid passport.

28. (l) Notwithstanding the provisions of section 27,
any member who retires on attaining the early retirement
age is entitled to make withdrawals in accordance with
section 29.

(2) The proof of age of a retiring member for the
purposes of subsection (l) is the date of birth in any of the
following documents -

(a) birth certificate;

(b) national identification card; or

(c) a valid passport.

29. (l) Where a member retires as provided in this
Act, the member may request the Board in writing to pay to
him or her-
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(a) a lump sum from the balance in his or her
retirement savings account that shall not exceed
the equivalent of one-third of that balance:

Provided that a Member may withdraw any
additional voluntary contributions made into the
Scheme and accrued interest in full;

(b) monthly or quarterly income drawdown in
accordance with a formula prescribed by the Board
on the advice of an actuary;

(c) monthly or quarterly annuity for life purchased
from an approved issuer of their choice:

Provided that the annuity shall include a
provision for benefits payable to dependants upon
a member's death.

(2) Despite the provisions of any other written law, a
benefit granted under this Act shall not be-

(a) assignable or transferable except in accordance
with the terms of a mortgage guarantee facility
approved by the Board; and

(b) liable to be attached in sefflement of any claim.

(3) The payment of a retirement benefrts shall
cofllmence from the end of the month immediately
following the month of the retirement of the member.

(4) Every payment of benefits from the Scheme may
be subject to deduction of the amount outstanding due by
the member under any mortgage guarantee facility
approved by the Board.

30. (l) Every member shall provide his or her
particulars and those of his or her dependants to the
administrator in the prescribed manner.

(2) A member may update the particulars provided
under subsection (l) at any time and, in any event, at least
three years before retirement.

31. (l) If a dispute relating to a nomination under this
Part arises, the Board has power to consider evidence
presented and determine the rightful dependant.
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(2) Nothing in this Part may be construed as limiting
or otherwise affecting the inherent power of the Board,
either on its own motion or on the application of a party, to
make such decisions as may be necessary.

32. If upon the death of a member, benefits ,ue paid to
a person validly nominated under this Part, no other person
shall have any other claim to the beneirts against the Fund.

33. (l) Upon the death of a member, the benefits
accrued to the member shall be paid to the person whose
particulars the Member had provided or at the Board's
discretion as otherwise provided in the Rettement Benefits
Act and Regulations thereunder.

(2) In the absence of a nomination, the Board shall
apply the benefits referred to in subsection (l) to such of
dependants of the deceased and in such amounts as the
Board shall determine.

(3) Where a dispute arises under this section, the
Board shall consider any evidence presented before it and
determine the rightful beneficiary.

34. (l) Where a member is missing and it is proved
that the member has not been heard of for such period as
prescribed by the law relating to presumption of death by
those who might be expected to have heard of the member
if that member was alive, there shall be a rebuttable
presumption that the member is dead as provided under the
law.

(2) Where a person is presumed dead under this
section, the provisions of section 33 apply.

35. (l) If a member who was receiving a retirement
benefit under an income drawdown dies, a benefit that is
equivalent to the unutilized balance of the account of the
member shall be paid to the nominated beneficiaries of the
member.

(2) The payment under subsection (l) shall be made to
the beneficiaries either as a lump sum or as an annuity
commencing from the day following the death of the
member.

36. The retirement benefits under this Act shall not be
paid by the Scheme to-
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(a) a member, while the member is still a member of a
county assembly except where a member works on
a contractual basis for the Sponsor after their
resignation or early retirement; or

(b) any person as a loan, advance or other similar
benefit or payment except as provided under this
Act.

PART IV _FINAI\CIAL PROVISIONS

37. There is established the County Assemblies
Pensions Scheme Fund which shall be administered by the
Board in accordance with this Act and other relevant
written laws.

38. (l) The Fund shall consist of-
(a) monies as may vest in or accrue to the Scheme in

the performance of its functions under this Act or
under any other written law;

(b) contributions from sponsors and members;

(c) grants, gifts, donations or other endowments given
to the Scheme;

(d) income from investments made by the Scheme that
are approved by the Board;

(e) fees and charges authorized by the Board;

(0 monies earned by the Scheme from any other
source; and

(g) monies from any other source provided or donated
or lent to the Scheme.

(2) There shall be paid out ofthe Fund-
(a) all benefits provided for under this Act;

(b) the expenses incurred in the management and
administration of the Scheme subject to the limits
provided under this section.

(3) For the avoidance of doubt, nothing in this Act is
intended to or may be construed as providing for or dealing
with-

(a) taxes;
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(b) the imposition of charges on a public fund or the
variation or repeal of any of those charges;

(c) the appropriation, receipt, custody, investment or
issue of public money;

(d) the raising or guaranteeing of any loan or its
repayment except as provided in any written law;
or

(e) matters incidental to any of those matters.

(4) The Board shall establish an account into which
may be paid-

(a) the monies transferred from the Fund for the trust
expenses incurred by the Board in the exercise of
its powers or the performance of its functions
under this Act;

(b) the annual administrative expenses deducted from
the value of the Fund at the rate approved from
time to time by the Board but subject to a
maximum of one and half percent of the Fund
value or any such rate as the Board in consultation
with the Authority may prescribe;

(c) monies that may vest in the Board in the course of
the exercise of the powers of the Board;

(d) income from the investment of the monies held in
the account established under this section; and

(e) all monies from any other source provided for or
donated or lent to the Board.

(5) Any unspent monies budgeted for annud
administrative expenses shall lapse back into the Fund at
the end of the financial year.

(6) The Board may invest any surplus monies held in
the account established under this Act in asset classes
approved under the Retirement Benefits Act.

39. (l) The Board may maintain a reserve account of
the Scheme into which the following shall be deposited-

(a) any special contribution paid into the Scheme by a
sponsor or the Government for the purpose of
improving the benefits of the members; and

Reserve account

o

o

O

a



a

o

a

a

O

212

o (b) any income of the Scheme that the Board
determines should be set aside to stabilize the
retums to members subject to a maximum of ten
per cent of such income with consideration to the
Income Tax Act or regulations made thereunder.

(2) Money shall not be drawn out of the reserye
account except as directed by the Board for the purposes
provided for under subsection ( I ).

(3) Any monies determined to be income of the
reserve account shall be treated as income forming part of
the general income of the Scheme.

40. (l) Before the commencement of each financial
year, the Board shall cause to be prepared estimates of the
revenue and expenditure of the Scheme for that year.

(2) The annual estimates shall make provision for all
the estimated expenditure of the Scheme for the financial
year concerned and, in particular, shall provide for the-

(a) payment of the salaries, allowances, and other
charges in respect of the employee of the Scheme;

(b) payment of benefits and other charges which are
payable out of the funds of the Scheme;

(c) funding of the registration, monitoring and
evaluation activities of the Scheme;

(d) maintenance of the buildings and grounds of the
Scheme;

(e) funding of training, research and development of
activities of the Scheme;

(f) reserve funds to meet future or contingent
liabilities in relation to retirement benefits,
insurance or replacement of buildings or
equipment; and

(g) such other matters as the Board may consider
necessary.

(3) The annual estimates shall be approved by the
Board before the commencement of the financial year to
which they relate.

o

o

O

O

a

a

The County Assemblies Pensions Scheme Bill,2024

Cap. 470

A.D.oual catimst€s.



a

a

o

a

o

a

o

O

The County Assemblies Pensions Scheme Bill,2024 213

a

(4) Expenditure of the Scheme shall not be incurred
except in accordance with the annual estimates approved by
the Board.

41. (1) The Board shall cause to be kept proper books
and records of accounts of the income, expenditure, assets
and liabilities.

(2) Within a period of three months after the end of
each financial year, the Board shall submit to an auditor
who is recognized and approved by the Authority the
accounts of the Scheme in respect of that year together
with-

(a) balance sheet showing in detail the assets and
liabilities of the Scheme .rs at the end of the
financial year.

(b) a statement of the income and expenditure of the
Scheme during that year; and

(c) such other statements as may be required by the
Authority.

(3) The annual accounts of the Scheme shall be
prepared, audited and reported upon in accordance with the
Retirement Benefit Act and other relevant laws.

42. The financial year of the Scheme shall be the
period of twelve months ending on the thirtieth June in
each year.

43. The annual investment income eamed by the
Scheme shall after deduction of all expenses and costs
properly paid out ofthe Scheme and any appropriation to a
reserve account approved by the Board be credited to
members' accouots on a pro-rata basis.

44. (l) The scheme shall be reviewed by an actuary
appointed by the Board as provided for in the Retirement
Benefits Act.

(2) The actuary appointed under subsection (l)
shall -

(a) prepare a report on the state of the Scheme; and

(b) recommend any necessary action to be taken.
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(3) The actuary shall submit the report prepared under
subsection (2) to the Board within the stipulated time in the
instrument of appointment.

(4) The Board shall, within six months of the receipt
of such report, consider any recommendations made by the
Actuary and in so doing, may take any action
recommended by the actuary.

PART V_MISCELLANEOUS PROYISIONS

45. Where there is a conflict between the provisions of
this Act and the provisions of the Retirement Benefits Act,
the provisions of the Retirement Benefits Act shall prevail.

46. (l) The Board shall-
(a) ensure that the Scheme is at all times managed in

accordance with the provisions of this Act, the
Retirement Benefits Act and any other applicable
law; and

(b) take reasonable care to ensure that the
management of the Scheme or safe keeping of the
assets of the Scheme is carried out in the best
interests of the members of the Scheme.

(2) The administrator, fund manager, actuary and
custodian shall-

(a) report to the Board and the Authority, as soon as
reasonably practicable, any unusual occurrence
with respect to the Scheme which in their view
could adversely affect the rights of the owner of a
member's account under the Scheme; and

(b) report to the Board and the Authority, as soon as is
reasonably practicable, if a sponsor has not
remitted the required contribution and such
remittance remains due for more than ten days.

47. No action or omission by any member of the
Board, or employee of the Scheme shall, if the act was
done in good faith for the purpose of carrying out the
provisions of this Act or any other law, subject the person
to any liability, action, claim or demand.

48. (l) A person who-
(a) wilfully fails to remit contributions to the Scheme

as required;
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(b) knowingly gives false information to the Scheme;
or

(c) being a Trustee or employee of the Scheme,
wilfully misappropriates the assets of the Scheme,

commits an offence and is liable on
conviction to a fine not exceeding five million
shillings or to imprisonment for a term not
exceeding five years or to both.

(2) Where an offence under this section is committed
by a body corporate, every person who at the time of the
conunission of the offence was-

(a) a director, general manager, secretary of the
company or other similar officer of the body
corporate; or

(b) purporting to act in any such capacity as provided
in paragraph (a),

commits that offence.

(3) A person who is convicted of an offence under
subsection (l) (c) shall, in addition to any fine that may be
imposed, refund to the scheme three times the value of any
loss that may be incurred by the scheme by reason of the
commission of the offence.

49. (1) Notwithstanding the provision of section 26,
where a sponsor, having made deduction from a member's
emoluments for remiftance to the Scheme, fails to remit the
contribution within fifteen days of the deduction, the
Scheme shall, after giving such sponsor not less than seven
days' notice, institute proceedings for the recovery of the
deduction.

(2) A notice under subsection (l) shall be in writing
and copied to the Authority, and shall-

(a) require the sponsor to pay the sum deducted to the
Scheme within seven days of the notice; and

(b) inform the sponsor that if he fails to pay such sum
before the expiration of the notice, proceedings for
summary recovery of the sum shall be filed in
court without further reference to him.
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(3) Any sum which is the subject of proceedings of
summary recovery under this section shall attract a
compound interest at the rate of three per cent per month.

(4) Without prejudice to any proceedings instituted
under the provisions of this section, a person who refuses
or fails to comply with a notice given to him or her under
subsection (l) commits an offence and shall be liable on
conviction to a fine not exceeding five million shillings, or
in the case of a natural person, to imprisonment for a term
not exceeding two yea$, or to both.

(5) Where an offence under subsection (4) is a
continuing offence, the person convicted shall, in addition
to the penalty prescribed in that subsection be liable to a
further fine of one thousand shillings for every day or part
thereof during which the offence continues.

50. A person who-
(a) contravenes any provision of this Act which is

expressly stated to be an offence but for which no
other penalty is prescribed; or

(b) fails to comply with any direction given by the
Authority,

commits an offence and is liable, on
conviction, to a fine not exceeding one hundred
thousand shillings, or to imprisonment for a term
not exceeding one yeiu, or to both.

51. The Cabinet Secretary may, in consultation with
the Board, make regulations generally for the better
carrying into effect the provisions of this Act.

PART VI_SAVINGS AND TRANSITION

52. The sponsors and members of the Scheme may be
exempt from making Tier l1 contributions to the National
Social Security Fund.

53. (1) The members and staff of county assemblies
who are members of the Local Authorities hovident Fund
and the Laptrust (Umbrella) Retirement Fund shall be
transitioned into the Scheme within six months upon the
co[rmencement of this Act.
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(2) The funds, assets and other property, movable and
immovable which immediately before the commencement
date were held by or on behalf of the Local Authorities
Provident Fund and the Laptrust (Umbrella) Retirement
Fund for the members aud staff of county assemblies shall
vest in the Scheme.

(3) All the records oi memben and staff of county
assemblies held by the Local Authorities Provident Fund
and the Laptrust (Umbrella) Retirement Fund shall be
transferred to the Scheme administrator.

(4) All rights, liabilities and duties whether arising
under any written law or otherwise, which immediately
before the commencement date were accruing, imposed or
enforceable by or against the Local Authorities Provident
Fund and the Laptrust (Umbrella) Retirement Fund with
regard to members and staff of county assemblies shall vest
in, be imposed on, or be enforceable against the Scheme.

54. County governments shall, during the short and
medium term, guarantee the solvency of the Scheme for
any payment that may be required under it.
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SCHEDULE (s.U)

THE CONDUCT OF BUSIIYESS AND AFFAIRS OF
THEBOARI)

l. (l) The Board shall hold at least four meetings in
every fmancial year and not more than four months shall
elapse between the date of one meeting and the date of the
next meeting.

(2) Meetings shall be convened by the Secretary of the
Board in consultation with the Chairperson and shall be
held at such times and such places as the Chairperson shall
determine.

(3) The chairperson shall preside over all meetings
and in the absence of the chairperson, the vice-chairperson,
or in the absence of the vice-chairperson, a Trustee elected
by the Board at the meeting for that purpose, shall preside
over the meeting.

(4) The chairperson may at any time convene a special
meeting of the Board, and shall do so within seven days of
the receipt by the chairperson of a written request signed by
at least five other Trustees.

(5) Unless six Trustees otherwise agree, at least seven
days' notice of a meeting shall be given to every trustee.

2. (l). The quorum of a meeting of the Board shall be
five Trustees present and voting and shall include at least
two Trustees appointed under section 6 (2) (b), (c), (d) or
(e) and at least three Trustees appointed under section 6 (2)
(f).

(2) For special meetings, the quorum shall be six
Trustees present and voting and shall include at least three
Trustees appointed under section 6 (2) (b) or (c) and at least
four Trustees appointed under section 6 (2) (d).

3. A decision of the Board shall be by a majority of
the Trustees present and voting and, in the case of a tie of
votes, the person presiding at the meeting shall have a
second or casting vote.

4. Minutes of all meetings shall be kept and entered
in records kept for that purpose.

Mectings

Quoruo.

Votirg.

Mirutca.
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MEMORANDTJM OF OBJECTS AI\D REASONS

The principal object of this Bill is to establish the County Assemblies
Pensions Scheme for all members of county assemblies; provide for the
establishment of the scheme's Board of Trustees and provide for the
scheme's management and administation. The Bill proposes to have the
scheme offer lump sum payments as provident, periodic payments as
pensions and income draw-downs. The proposed scheme will transition all
members of county assemblies into one universal scheme for all the forty
seven county governments besides being open to other public offlrcers and
any other person approved by the Board.

Part I (clauses 1-5) contains preliminary matters.

This part contains the short title, interpretation of terms, the
application clause which includes all members of county assemblies as

well as any public institution, organization or state officer who may wish
to join and the scope of the Bill which is to extend the range of those who
may access the scheme's services.

Part II (clauses 6-21) provides for the establishment of the scheme.
It establishes the County Retirement scheme fund and its Board of
Trustees. It provides the procedure for appointment of the Trustees and the
necessary qualifications. It also provides the Trustees' functions and
powers and sets their tenure to three years renewable once based on
performance.

Part III (clauses 22-37) cort.ans provisions on the administration of
the scheme and provides for the appointment of the fund Manager and the
Custodian. It also sets out their functions. The functions of the
Administrator, who is the Chief Executive Officer, are also set out.
Further, the part provides for membership of the scheme without a
sponsor, the vesting of benefits, and withdrawal from the retirement
savings account and retirement from the service among others. Finally, it
sets out the prohibited payments from the scheme.

Part IV (clauses 3844) provides for the establishment and
management of the County Assemblies Pensions Scheme Fund. It contains
the financial provision. It also provides how surplus funds may be invested
as well and sets out a requirement for the Board to have a reserve account.

Part Y (clauses 45-53) sets out the general provisions including the
duty of care of the Board, protection of the Trustees and employees of the
scheme from personal liability, offences, and proceedings for recovery of
deductions from employers and a general penalty clause. It also contains a

provision on the making of regulations and gives this power to the Board,
in consultation with the Cabinet Secretary. Finally, this part contains a

a

O

f

O

a

a

o



o

o

o

o

a

o

o

o

O

a

a

220 The County Assemblies Pensions Schene Bill,2024

provision exempting members of the scheme from contributing to other
statutory schemes and concludes with the savings and transitional
provisions.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

This Bill does not delegate any legislative powers nor does it limit
fundamental rights and freedoms.

Statement on how the Bill concerns county governments

The Bill concerns county governments in terms of Articles I l0(l) (a)
of the Constitution in that it contains provisions that affect the functions
and powers of the county governments as set out in the Fourth Schedule to
the Constitution.

Statement that the Bill is not a money Bill within i5s msqning of
Article 114 of the Constitution

This Bill is not a money Bill within the meaning of Article I 14 of the
Constitution.

Dated the 7 th March, 2O24.

AARON CHERUIYOT,
Serwte Majority lzader.

a
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LAPFUND
o

o

Secured Retirement

LAPF/BILL /YOL.I/ 3 JULY 8,2024

Gerk of the Senate

I'arliament tluitding
1,.o. Rox4t1842-00t00
NAIROBI.

De;r Sirl

PJ: SI-Its&4ISSIC,NS Tr) T[I[ COIJMY ASSDMBIJES' PENSTONS B'fi-t,2024.(SENATI BILIS
t1,(t.14 OF 2024).

l'hc [o*,1 Authoritres Prov'idetrt Fund (LAP[UNI)) is a state corpnratron established rrrrrler

tlr,:: Lncal Arrthor'ities Provirlent I'uncl Ac1, t-'ap 272, La',vs of Kenya. 'l'he Fund is mandale<l.

l,'ursrrant to the rtr:t read tqgetl,er \uth Pe,rt 7(1) of the Sixth Schedule to the Cousritution of

Kerrl,a 20 10, to leceive, invest ar.d nt'enege rcti'enrenl irenefits for menrbers irour the forly-

scvcn (4 7) countics, inclu.ling (lor,(nty irrployees, nrcmbers of the Countv Assemltlres and

L'ot.l rr t), [' x,.:cul ivcs a nd atfr I ia tcd i:onr l)a ll res.

L,\PltjND is a tttaltr!' stakehoitli:r' r, llif ltlallcr.-rf lhe proposed tiill r:rnd o'r1ct.ls tc rhc

Irjrslative pr'\)cessin8,lf i[rr sarrrc fol the itrliowirri rcirsohsi

I. I-\rpliration and rlbnflicJ with Exrstirg Le3islation

i'he clauscs in llrc propr.rrcd liili duplicate those found irr tire County Cover,'rr11ents

Retirenrent Sche'lrt: Ac:, ?.O I9. This Acl ',vas pnnrarilv dcsig;rer.1 to overscc pens,on

nrana8enrcr ( iirr Corrnly enrui,r)rees. Coutty Assentblics, County Exccutives and aifiliated
(rortlpanie.s. lt ainrcd to facilita.te the transition and consolidation of assets and liabititres

frc,rtt exisltrtg i:ounty pension schemes, narnely the Irrcal Authorities Proyident Fund

(LAPIUND) artd the krcal r\uthcrities Pensiorr FutrC Trust (County Pension tund), into a
str3lc, consolidatetl scheme. Additionally, it r;alled for the repeal of the legal franreworks

lhat est"".biished these trvo exrsting pc.rsion schenres.

i'lrc aoa! of this Act ttras lo reduce experrditule, enhance scrvice delivery and inrprove the

quality and efficrency ol sen,ices rendered lc nrenrbers. I {orvever, the comntencement of

the Act has been delayed due 'io an ongoing legai dispute currenily before the Court of

Appcal.

lntrodrrcing the proposcd Bill at this juncturc is counter- productive to the purpose and

provisions of the County Governrnents Retirenrcnt Schente Acl, 2O19 which rvill be

interpreted to undernrine the efforts to create a unified pension schenle and instead
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pronlote the creation of overlapping structur€s, which will likely result in increased service

delivery inefficiencies and administration costs.

Additionally, the Bill conflicts with the current directions towards inrplementing austerity

rlreasures ainted at reducing Bovernnrent expnditure while maintaining high-quality

services.

2. Risk of further Fmgmentation

The proposed Bill risks creating further fragmentation within the retirenrent benefits

industry by establishing a schenre that serves a specific nrenrbership group. This approach

conflicts with the objectives of the National Retirenrent Benefits Policy, which enrphasizes

the need for a unified and coordinated lqal and rq;ulatory framework that ensures

streanrlined governance and nraxinrizes the efficiency and impact of retirement benefits

schemes.

Moreover, the proposed Bill duplicates roles and mandates already done and undertaken by

operating exising retiremeni benefit schemes such as LAPruND.

3. Conclusion and Recommendation

It is our view that the Bill should focus on enhancing and improving the existing retirenrent

benefits frarrreworks instead of creating new, overlapping structures. This will foster better

resource utilization and more effective service delivery to nrenrbers within the schenre. It is

against this backdrop that LAPFUND finds this Bill unnecessary as it fails to address any

existing gaps and contravenes constitutional and legal provisions.

We urge this comnrittee to reconsider the necessity of this Bill and instead focus on

strengthening and harnronizing the existing retirement benefits franreworks within the

county government, such as advancing enSaSement talks with the concerned stakeholders

irr a nrove to resolve and the legal dispute deterring for the inrplementation of the County

Governnrents Retirement Schenre Act, 2019. This approach will ensure inclusivity,

efficiency and benefits for all stakeholders.

Additionally, our spcific objections to the provisions of the proposed Bill are detailed in the

atlached docurre r yorlr re!'lew ar1 d corrsideration

You rs fait llv,
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NO PROVISION
OF THE BIII

TMPUCATION REASONS fOR OBJECTTON PROPOSAL

I Clause 2:
Definition of
Pensionable
Enroluments

Excludes
housing
allowance,
thereby
reducing
penslon
amounts and
altering the
terms of
employment
of enrployees
without their
consent.

Reduces enrployees' pension
entitlenlents and alters
their employrnrent ternrs
without consent, violating
con stitutional ri.ghts and
labor laws.

Include housirrg
allowance in the
definition of
pensionable
emolunrents for staff
and create a separate
definition for
elected/ nonrinated
county officials,
aligning with Article
4I of the Constitution
and protecting rights
under the Employment
Act.

2 Clauses 5 and
s3( 1):
Conrpulsory
and lransition
of
nrenrbership

lmposes
compulsory
transition of
schenre
nrenrbersh ip
without
consultation
and consent
fronr current
menrbers in
listed existin5i
schemes.

Compels nrenrbership
changes without consent,
disregarding individual
rights and existing
con trac tua I aSreeme nts.

Allow voluntary
scheme menrbership
and transition with the
consent of existing
scheme menrbers, in
line with Article 41 of
the Constitution and
Section 33 of the
Retirenrent Benefits
Act.

Clause 23:
Adrrrinistration
of the Schenre

Despite the
Bill indicating
that the
administration
will be
handlecl
internally it
does not
specify who
shall bear
administrative
authority over
the schenre.

Lack of clarity raises
concerns about
transparency, efficiency
and potential external
influences on schenre
administration.

Clearly specify
internal
administration will be
done by the Chief
Executive Officer as
the schenre
adnrinistrator to
ensure transparency,
cost efficiency, and
proper operational
guidelines.

1 Clause 24 (3):
Voluntary
contributions

Indicates
nrembers can
make
additional
voluntary
contributions
conditional on
specific rules
set by the
Board,
developed

Inrposes restrictive
corrditions on voluntary
contributions, linriting
nrenrber autorronry.

Renrove restrictions on
voluntary
contributions,
allowing nrembers to
nrake additional
contributions without
undue conditions,
aligning with the
Retirenrerrt Benefits
Act.
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with input
fronr both
rrrenrbers and
sponsors of
the scherrre.

5 Clause 26:
Withdrawal
Provisions

Prohibits
withdrawal
except under
specific
conditions,
ignoring the
status of
elected and
nonrinated
nrembers of
county
assenrblies.

Lirrrits withdrawal rights,
particularly for elected and
nonrinated officials.

Include provisiorrs
allowing
elected/nonrinated
officials to access
benefits upon lapse of
ternr of service and
dissolution of
Sovernnlent to which
a member was elected
in; after having
serviced two
consecutive tenns of
service.

(; Clause 53 (2)
Transition of
Funds

Mandates
automatic
vesting of
funds from
existing
schemes
without
existing
schenre
nrembers'
consultation
and consent

Transfers funds without
nrenrber consent,
disregarding their control
over contributions and
potential legal implications

Require prior consent
from existing schente
menrbers beforc
transferring funds to
ensure compliance
with the Retirenrent
Benefits Act and
respect for nrerrrbers'
rights.
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MIITISIRY OF IIrcAL GOVERNMENT

OFFICE OF TIIE PERMANEbIT SECRtsTARY

TebBremr: Aurmrrlf '
Tclcphooo: Nriobi 2f?175

Fs'x: 2l7W
E-Eail : Dola@oboct oo.to
w" "ery2ffif.fy/(11)
RcI. ltia

a.pd dr,r

JOGOO IIOUSE'A'
TAIFA ROAT)

P.O. Box 30004{0100

12thlurilArtftB
,2A.

The Ag. Chief Administrative Officer
Local Authorities Provident Fund
NAIROBI

PROPOSED MERGER OF LAPTR UST AND LAPROFUND

o

o

In a bid to improve service deliverp eliminate duplication, increase
economies of scale and rationalize and harmonize retirement benefits
provision for workers of Local Authorities in Kenya, the Government
has directed that the local Authorities Pension Trust (LAprrust) and
the Local Authorities Provident Fund (LAPROFUND) be merged into
one single retirement benefits scheme.

In order to do this a number of technical issues, including among
others the determination of accrued member balances or benefits, the
legal frameworlg compliance with RBA and KRA tegislation,
inveshnents, information technology and communication with
existing members will need to be addressed. Further, the proposed
merger will have to be undertaken in a manner that does not
diminish or jeopardize the accrued past service benefits of the current
members of both schemes. Given the complexity of issues around
such mergers experienced professional consultants will need to be
engaged to guide and assist in the merger process. The costs of
hi.iog the professional consultants will be met by both LAprrust and
LAPROFUND.

In order to facilitate the proposed merger, it is intended to form an
Implementation Committee drawn from the Boards of LAprrust and
LAPF. The Implementation committee will determine the terms of
reference of the proposed merger and the time frame for
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implementation. The Implementation Committee will make its

reconunendations and reptrt the same to the Minister for Local

Government for further action'

The purpose of this letter is to inform you of the Government

directi.re-and to appoint you and the Board Chairman as members of

thelmplementationCommitteetooverseetheproposedmerger.The
date of the first meeting of the Committee will be communicated to

you in due course
o
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Charles Nyachae
llrc Chairman
(lommlssion oh lmplementation

')I thsecrnsfltuilon
NAlEoEL

Mlcah Gherem
rho chaiiffan

t )omrnlssion on Revenue Allocation
NAIEOEI

t)r. Edward Odundo,MBS
( )lrlcf Executive Ofiicer

I l,:l11ryl Benefi rs Authority
NAIEQET

Mr. Hosea Kiili, OGW
( )l r,ef Executive Officer
IN)TRUST
NA.tnqH.

rmffi
t .lrlof Executive Officer
INI'I;UND
NAllroBI.

/r,, Kd,l)rrltr

T{o lNl N o oE

l.tl lntrodrlction

Iturlr6 the Consultative Meeting on County Pension Scheme held on 12h Ji:ne,
oTIS-vemoE-

rlt4 ot the Deputy presiderrfs Offioe it was reported that the Councilrrrt ndopted the I-APTRUST Umb on Scheme as the County Pensiort
rella Pensinrrlrrlne. This decision was a departure from tfe reo.ommendatio n of the Technicalr',,rrrtrritteg thOt was esta

t1ru {iotrnty Govemments

, n Technicat

stakehol ders on 6b December, 2013 tq advisepension emenL

brished by
on the best

f l,it,rbly, the Technical Committee made elaborate recommendations on the,r"'trirritios of establrshing a county pension scheme that wourd meet thetrtrlrtlttlments of all staff eTpgy?d. oy'cornty grrernments. The recommendations,lrrtrlrrsd the vrews cf county puuio Lervice-gouro" and county Assembry sorvicellrrrrlll; l[q1 were represented on the Tecnntcaiiommittee. These are the bodiesrrrurl,rted under law to determine 
"mpfOymentlerirs tor Coung staff.

Comm iftee Recomrnendations

dations include among other things:
Ilrr,,rl t 0COlTlffl€ l.l
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o
' Establishment of one .unrform umbrera pension scheme under an Act ofParliament by the senate (as per Articre 96 or tnu cox ioioii" ,.t"guard thescheme against any arbitrary chalqgs to any aspects of the ,cheme and to giveit a national ouflook and protlct prdii" intere"t.

' l-he new umbreila scheme to be estabrished under the managernent of a new[.]oard of Trustees established pursuant to the Act establishing ttii""n"r..
. 'fhit rGw iih6me to consider the interests of all stakeholders including theIrrlerests of the Nationar government staff who are cunenily under the civir servicer;uperannuation scheme.

' olose LAPFUND arrd IApTRUST schemes to ail emproyees of the county(iovernments and ensure preservation of ail the accrued rights of members underlhese schemes.

' Merger of admihistrative servlces of the two schemes LApFUND andIAPTRUST. The merged organrzqrions ro frovioe ud.r"i.r;ud";Mls to thetwo ctosed funds ourenuy minaged by L,qprnudril LAPFI,ND I. i"rr ," tturrr:w Umbrella Scheme

' .l 
lre legislatlon to determine the manner of dearing with former emproyees ofI NPFUND and LAPTRUST.

. 
.1trc..F.u.1!s managed by LAPFUND and LApTRUST wiil not be merged untit attrlro liabllities owed are setfled by the two levels of govemment.

. I r;l;rbllshlnent of the Scheme will follow the standards set up under therrrrrirement Benefits Autharitv(RBA) Act and rreasury circurar No. .rg12010

I tl Consumer Rights and protection

a

o

o

a

o

a

a

t

Wr llx.:1s1ora wish to bring to the attention of all interested parties lhat consumer
l.r, 'l'rutlon jncluding stahdards for soclal secut'ity and profesglonal pension plans ig arlrriL')ti'rl governrnent tunction hence the Cabinel Secre tary Nati0nal Treasury isrr,rrt,lrrlcd to provids policy direcdon on all soclal security i$sqes, The AuthontyiIllrrrr obS6Fr'€ s that provision of
r.,rtrr roI h)e handled administratlvely, hence the need toa r under an Ait ofl'rllllrrtttont.

I tl ]'ransitional provisions

llrn tr:rnsition Authori ty further observes that there is adequate legal transitionallvlr:k)t)s for dealing with penslon iseues during the transition period. County! 'viltt ltflent Act,2012 Se on 132 provldes that the fonner Local Authority staff*tll rurrlinu€ participa ting in the r varleus Pension schemes white'the new countyrr,rtf will subscflbe lo exlsting Penslon Schemes of Local Authorities. (Ihis refers toI I ll't I lllD qpdr-AgtFUqf) +....-

lr,r tlr'' ()ther hand, Section Z3 provldes that the National Government will pqt in;'l'.'rr ;111-'6;[6prsms of protecung. and safeguarding pensron rights of ."*naeo ,tair.il,,.,.rr rrrovision$ were intended to aflow ihu frai.ition eutro"iiry.;d;il#;,#;ii
ti"itr"'ir .trorged with the responsibirity of faciritating the rransitioripinJ"J. Irpru ti*a

o
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3#3,J:?#itabre mechanisms or transrer or starr benefits and pensions to the

tl pa$jp-qler we point out that the Provisions of Section tl'ransiflqn cla 32 are subject to theiettiRg Up of
uses in the Act flence were e ternporary a elnent awaiting thelrcen enoneou
onsion arrangern ents for ALL county starf. This secflon of the Act

nang

used to justify the decislort by the Counci ovemors.

l.:rlrther, the proposed r
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REPUBLIC OF KENIYA
THE NATIONAI TREASI.]RY AND PIANNING

a

Telegraphic Adtuess: 2292 1

Telephone: 2252299
rAx No. 310833
When Replying Hease Quote

Ref: EPN/171/O7 VOL.'F' /(24)

Mr. David Koross
Chief Executive Officer
The Local Authorities Provident Fund
JKUAT/ICEA Building, 9th Floor
NAIROBI

T}I[ NATIONAI TREASURY
Iinance - Nairobi

PO BOX 20191- 00200
NAIROBI

Date: Ilth May, 2021

$D CE o,s o

J Date:..
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IMPLEMENTATION OF COUNTY GOVERNMENT RETIREMENT SCHEME
ACT, NO.2t OF 2019

The county covernment Retirement Scheme Act. No.2l of 2019 (the ccRS Act)
was assented to by H.E the President on lgth September, 2olg and was to come
into effect on 7th october, 2019. The Act provides for the management and
administration of the County Covernments' Retirernent Scheme.

The implementation was however stalled through Court action in the following
three causes, which were later consolidated into petition No.230 of 2019:

(a) Petition No.2l3 of 2019 - okiya omtatah okoiti v. county covernment
Retirement Scheme & 152 others; filed on Bth November, 2Ol9

(b) Petition No.222 of 2019 - Kenya county covernment workers Union &
7 others v. The Board of Trustees of Local Authorities Provident Fund &
54 others; filed on l5th November, 2019

(c) Petition No.23O of 2019 - The Local Authorities Pensions Trust Board of
Trustees & Another v. The Attorney Ceneral & 3 others filed on 5th
December, 2019.
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ACRONYMS AND ABBREVIATIoNS

cAsB - county Assembly Service Board

CG - County Government

CGA _ County Govemmenb Act, 20t2
CtC _ Commission for the Implemenbtion of the ConsUtituionCoG _ Council of Govemors

CPSB - County public Service Board

DpSM - Directorate of public Servlce Management

LApFUND - LocalAuthorities provident Fund

UIPTRUST - LocalAuthoriUes penslons Trust
MCAS - Members of County Assembly
pE - personnal Emolumenb

PSC - public Service Commisslon

RBA - Reurement Benefits Authority

SRC - Salaries and RemuneraUon C-ommission

TA - Transition Authority
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a After ho ding a consultative meeting with stakeholders receivlng presentaUons from ilremanagement of exisUng penslon schemes relevant to the study and furt[er research on irsulbble framework of a county penslon
the Technlcal Comm ittee recomnrendcdSrat an Umbrel a Pension Scheme be esta blishe{ for th

Technlcal Committee also recom mended that th
e staff of the Countles. The

a e two exlstng schemes I.APTRUST and\PFUND be closed to new members with effect from the date the new Umbrella Schemeis established,

a
The new Umbrella Scheme will be
be Senate to give lt a naUonal
proposed that the administration
admlnistration serylces to the new

anchored in an act of arliament preferably enacted by
ouUook and to protea puUiic lnterest. It ls further

services of [ApfuND and I-APTRUST be merged to offer
Umbrella Scheme and to the two dosed.funds. -

EXECUTIVE SUMMARY

the council of Governors. appointed the 
_Technrcar commrttee durrng a consurtarvemeeung herd on 6u' Dccember 2013 ..0 ;;. it the mandiu'ail.rrrne rhe best opronln establlshlng a penslon scheme for courity governments.

After the adopuon of the report by the councir of Govemors, Its neccesary that anlmplementauon Committee is set up to oversee the imprementailon of therecommendaUons ln thls Report.
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Ct IA !,,I.IjIT ONIj INTRODUCTIoN

1.0 Bocl<ground

Onc of Lhe provlslons of the ConsUtuuon of
11, or Lhc devolved system of go-v;;;;':Kenya (coK) 2010 was the creation, in chapter

govcrnments that operate o11 the Ddn.r".r^ _wlh 
one naUonal govemment and 47 county

l-n ttrc rourth schedute h.r;;'r=ty dliil:'i:t 
lnterdependence-ana consurtauon. The coK,

916gvernment. 
- -rLrrrtv uerlneated the functions to be performed by each level

ilJ :: [[[T ::H-tlonal 
pdnclpte or ensurrns thar the resour@s requrred to racirirare

Government are on ffi T..:nl:o^:, ,1" counues, the [ne mintsrries ln the Nauonat

nurnan resources' tt tt't ttr[u'.i'r"Jrttil!9oyt]' transfenlng a kev resource' the

c o n s r d e ra,o n"o, u n:: 
l:!. u,''#n"',#;][:]! [ fgi, :::. [H::: J;lj T#, I:transluon and unlnterrupted servlce ;.i;;;

tn terms of remuneraU"r. ,,i,^,]^T^:eltv9ry, b safeguarding $re benefib of the workers

s ta f ,' we, fa re a s p e r, g {:,ff iit].|',i 
jifi 

fl:'T#:ffi '[,#: J$%ff5;TJ[' 
I

ACt' 2012 was enacted to provrde 

"r ,.,," and operaronar mechanrsms during thet,nsition perlod for audrt, veriflcauon unjiunrr., to the natjonar and county govemment

i. Assets and ltabiliUes

ll. Human resource

ili. Government and local authoriUes
iv' Pensions and other staff benefits of emproyees of any other connected matters.

other provislon of the new dispensatlon is the devolution of the management of humanresources from the nationar rever to the counues with the excepuon of poricy, setting ofstandards and quality control.

1.1 Fonnation of the Technicar committee on drc Estabrisrtment of counetPertsion Scheme

In llne wlth lts purpose and mandate, the Transition Authority has held variousconsultative meetings with stakeholders lnvolved in human resources management onmodalitles of establlshing a pEnsion scheme for the staff of .ornty governments. on 6thDecember 2013 at the Intercontinental Hotel Nairobi, the council of Governors, throughthe chair of lts Labour and social welfare commiftee, and the senate committee onDevolution and Transition Authority set up a Technical committee to advise andrecommend a suitable pension arrangement for county governments.
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1,1.1 
Terms of Referetrce of ure T

To consider th

oovernment;

e c, onglqtional 
and statu

cchrrical 
Colrrrrri tLcc

to lrameWO rk for pcnslons trrtrlr:r c!:vrtl,ril

a iii.

iv.

a
1J,2 MembershiP

fte membership was comprised of

o Remuneration Commission,
ReUrement Benefits Authority, Nation

TransiUon Authority, Cou

al Treasury (pensl

represenbUon 
fro

ncll of Gov

ft the followlng organlzatlons;
ons Department), Salarles and

rnors Mlnlsfi ofDevolution and Planning (Dlrectorate of Publlc Service Manageme nt), Commlsslon for theImplementation of the Constitution the Kenya Law Reform Commlsslon, Publlc ServlceCommission, S eakers Forum arrd Cou Publi! Service Boards um. The Technlcal
n

a Committee was chaired by the Retirement Benefits Authority

1.1.3 Methodology

The Committee commenced its engagements by reviewlng the exlsting Penslonramework, ho ding consultative meetings, carrying out research on selected thematlcareas and receivingp resentati ons.from existing penslon schemes for the defunet localauhority sta o are now seconded to the service of the county governments thepublic service pension arrangement NSSF and other related schemes for betterunderstanding of the prevailing situa tion and way forward.

1,2 The Legal Frameworkfor County pension Schemes

To consult with the e

woubrandin! ;.;lliJxl?.x.'H[ldiJfl:fl:Te1s h undcrsrrnd any act uttllrt

To consider the pros dn, n.^^ _-'."''"t'ooonof 
newmembcrs lnthc'al ii

j Jvo veo system ;i ;;,,:?x"i..,{f .l: :[[T:ffi fr.J;ip.i:;rruen 
r opro n r k r

Recommend an implernenhtion 
strategy for hs preferred opuon

a

ll

a

The,prevailing legal regime has made elaborate.provisions that provide useful guidelines inestablishment and management of county pension urrngur"n6.-' 
--

o
1.2.1 The Constitution of Kenya 2010

I As noted above, the Fourth Schedule to the Constitution outlines which functions

i.

a
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legtslate on matters p€rtdlninn r^ ..^ I

social security and profession.ip..rifflt:ffr protecilon, incruding standards for

a

The standards have been
1997 that establlshed the Retirem

set throu
ent

gh the Reti
Benefits Autho

rement Beneflts
which regulates, su

Authority (RBA) P.ct

pervrsesand oversees the deve lo ntyntofth e_retirernent_be
nefi ts-schemesin-th e-counby. -c. In addition, the National

No. 5 of 2004,

retirement benefit schemes

has amon
issued u
g its re

with th
Treasu

qulremen
nder the

e latest
U guides

ts the setti

guidance issued
Government Fin

the public

ng up of defined contribution

service on funding for

ancial Management Act
ln form of the TreasuryCircular No. 18 of 2010

schemes to replace existing defined benefib schemes, capplng the rates ofcontributions and limitin9rhe pensionable emoluments to basic pay excluding allallowances.

a) Other provisions regarding pension mana gement are spread out through twodevolution laws: the Govern (CGA) 2012 and the Areas andCities Act.:ffiffie (UACA) 2072. Of significance;
e County public

S. 59(1) fi) of the CGA inte
SeMce Board shall be, on behalf of the

ra lia provi esfunctions of th
county govemment, to make recommendations to the Salaries and RemuneraUon

I.Z.ZCounty Powers to Make Laws:

The management of pen:i:T 
in the counties.rs vested in county govemments u, on. of. -fthe benefits offered to rts emptoy.u.. unjui aru.[rE;,#i;lor*on of Kenya 2010provides that ' county assembry mav ;;[e;ny uwrtr:at;;; ;..i*,v for, or incidenrar

;'J,*ffflTlffi "?',[:HXIT .oJn*'r,y 
*; n s a no exe rcise oi'r, J po*. rs or th e co u n ry

1.2.3 Other Legal Provisions

Commission, on behalf of the county govemment, on the remuneration pensions
and grafuities for county public service employees. Section 49 of the the Urban
Areas and CiUes Acf, 2072 provides that all offlcers of a board shail subsc ribe to the
existing pension scheme approved by RBA.

a

'1lil*mui?**'*31'in'd,tffi 
,*ii:lt.},"r$th:rT,#,[m.frl)

/ Pension benefits, gratuity or other terminal benefib.

c) Another legislation, the NSSF Act 2013 now compels all employers including county
governments to contribute to the NSSF in accordance with Ure provisions indicated
in the Act. Key among these provisions is a full QJrt-out at--Ilerrl level of
contributions for employers who have or are conbibuting to existing pension
schemes approved and reqistered by the RBA.a

o lt.

a
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t,i Currcnt l'cttsion ltrumeworlt

ffif;il',i.'# fitffi',$ ff;',H,iilil"'^:::: resurated by the Rerrement Bene.t

fr;;;." allsovernment poricres,e,J#i.Tf.t['ffi: and supervrsron. rhe RBA atso

Ihe speclflc schemes revlewed by the T€chnlrer ra__r..
urr*.n for a countv penslon *nuru]ur"=:1ffi:-Ttmlttee, ln determtntng the best

a. public Service Pension Schemes

There are several schemes managed bv the pensrons Department at the NaronarTreasury to cater for pubrc offlcers emproyed by the- iorJrnr"nt. The pensronschemes cover the presrdency, civil servrce, Teachrng Serurce, Discrpilned Forces,Armed FOrCeS, JUdlcrary, parriamenbry 
servrce and emproyees rn the wrder pubilc

servlce who prevlously served under the Govemment, rncruding those seconded tocounres. Emproyees rn the Nauonar Government .ru u;,iuJ io";;;;;;;;*
Penslons Act (Gp 189) and under the y"t-t*b;'-;;r".r,.uo pubtic service
superannuation scheme Act (Act No. B of 2012). Generaily they must have been
confirmed ln appointment.and have 10 years quarifoing service for pension to be paid.
In addiron they must attain a minimum of 50 years or age for reurement.

Nationa! Social Security Fund (NSSF)
This is a 1s Tier piilar scheme whrch is mandatory to a[ emproyed private and pubric
:mployees' Under the provisions of the NSSF Act 2013, all employees including those in
the national and county govemment service are required to subscribe to the Fund at a
rate of l2o/o of the employee's pensionable earnings shared equally between the
employer and the employee.

Local Authority Provident Fund (LApFUND).
LAPFUND manages a defined contribution (DC) scheme that offers retirement benefits
for certain employees of the former Local Authorities and water companies in the
country. Origlnally, LAPFUND was established to cater for the lower cadre of staff of the
hen local authorities.

o

a

o

b

C

a

t d. Locat Authority pension Trust (LAPTRUST).
LAPTRUST ls an existing pension scheme cunently serving the employees of the
defunct local authorities and associated organizations such as water companies.

o However, unlike LAPFUND, initially, the establishment of IAPTRUST was created for the

tJ
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2,1 StaffWorklng at Counties

|a{f categorles worklng ln counues are as follows:

z,L.L Pcrsonalstaff of thc Governoranr
-rnese 

tnctude advlsors, .n,.t .i'roo. 
r and Depuf Governor

r#siffi Tiff rl,**,$Hffir":,:i:1ff m:; jfi:ff ,:r,#%1::ri:r
or couyt e*,tne n ts ha ve o pted to ,* ;:,, ."#:l ;:ilIl+1l,.#: $Li ft ffi "' I
2.L.2 .CounLy Executive Commiftee Mern[ -:----=.
Ifls category comprlses persons sourced #t:,"" 

County Secretary

sat. officers and all.have been .;;.,il;titl1 ryvate and pubric secror. These are

Govemor,s term in offrce. Those sourcpr{ *^^ 1l contract terms for the durauon of the

50 years are on unpaid t".r;;;#||:iltJ the civil service and were betow the ase of

nauonal government on expirv of thpir .^^;-th.t 
PSc and should they opt to return to the

co u n ty s ove rn m e n t *, ii oJi..l*,ilT il: n.;fl 
i! 

ITfl i Jf runl::kn:,county governments have opted to invest thb gratuities with LAprRUSr and LApFUND. /

2.r.3 county pubric service Board (cpsB) Members "..ffio 
--<- -

Tire cpsB members 
1no .s1cretary 

are appointed on singre, non*.nu*uore six yearcontracts with a service gratuity at the end oi the contract.

2.1.4 Members of County Assembly Service Board
Members of county Assembly (MCAs) are on a five year term contracts and will get aservice gratuity at the end of the contract.

2.1.5 Staff of the National Government
These are staff of the nationat government seconded to $ie counties to perform devolvedfunctions and they are deemed to be on secondment to county governments unul formally
absorbed into the service of the counties through county public service Boards. It is noted
that unpaid leave is not pensionable under the pensions Act C-ap. 189.

611 lttt'l' 
EIt'I'wo : o Bs[llvATt 

0 Ns

$aff bin their pensionable status under the pensions
absorbed by the county governments will be required to transfer the
county government and adopt the county pension scheme when such sc

O

a
CAP 189. Those
ir service to the
heme is in place.

It is noted that such transfer has to await the se up of the scheme.

a

a
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Ilfl,i#*J"ffi 
,#[:iH:.:.["1,.:.ff 

.['ff :Xf il:H;i:FHg:?:::

m['iilu****xtrffi h1#ilii'1il*d.*'ff :glDle under the pensions Act Cap. 189.

2.L.6 staff Recruited Directly by the cpSBs and CASBs
These are appointed o:--r:nouo terms untir the c-ounty supemnnuauon scheme is inplace. Their terms will then be banslated to penstsnable shfus. ',

2.L.7 Former Local Authorities Employees

Most of them are covered under the upFuND and LApTRUST conbibutory p"nrion:scheme as is required under the Urban n*., .no cities Act, (,ACA) 2012. Their benefitshave been preserved in the two schemes during the transition perrod and they wirt beexpected to join the new scheme when it *'tt u. estabrished-.;;',rru, subsequenuyransfer their benefib when the existing riabiriues rna*r-afr.r]# uno LApFUND aresettred' Any emproyee appointed on contract terms oy rorme,. to.at authority

:ifi||:ffi[: 
should join the new pension scheme ,rn;uo;; #"n'rn au membership

It was further observed that there are a number of former local authorities, staff who wereemproyed on contracts without a termination date. fu ,u.n n., n.uu been on unendingcontracts. Their terms of emproyment wourd therefore r.quiru ruriui by the cpSBs and-determination be made as to whether they willjoln the proposed umurettu scheme of the( Icounty.

2'2 civil service pension scheme Ilnder the pensions Act cap 189

2.7.8 Confacts of Unspecified Duration

a' This scheme covers the Nationar Government officers who are deemed b be onsecondment to the counties. A poliry decision has been made that the countygovernments do not have to contribute 3lo/o for the officers, as normally requiredunder the Act.
b' Once the county pension scheme is set up, these officers will transfer their seruice tothe new county scheme but will remain beneficiaries under Gp. 189 for the periodunder the National Government up to the date of transfer.

O

a.

I
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rr is also. t'^"o.tntlT1l.:1.:__q,rui,ry to join rhe new scheme to be estaLrrished under
the public Service Superannuation Scheme

temporarily 
join that scheme, rn.r,i"in.'|]PSSS) Act 2012 (Act No.B of 2-012) will

darc of commencement of PSSS. -"- 'r€W county scheme not be in place at the

Below are the highlights of the scheme: _

c

o

O Table 1: Highlights of the Civil Service pension Schem e under CAp 189

J

a

o7

o

o

L

o

5 \-7

a

B

9

Attribute Details
Establishment of the Scheme

(Pensions Act, Cap
1Bs)

By an Act of parliament

Governance Structure Administe
under the

by the pensions
tional Treasury

Departmentred

Na

Benefits Design Defined Benefits (DB)
Benefi ts Computation Factor Ll4B0 - numbE

divided by 480 a

annual basic sala
pension.

of months worked
nd mulUplied by the

ry to determine the

Commutation Retiree allowed to take one
pension as a lumpsum

quarter of

Coverage

Disciplined Forces (all uniformed officers
except the military)
Officers who previously served in
government (transferred to parasfatals and
other public service)

Civil Servanls
Teachers

' Retirement benefits-Commuted lum
and monthly pension

' Retirement under 50-year Rule
. Death Benefits (Death Gratulty)
. Dependanb' Pension (under Cap.

WCPS under Cap. 195)
. Maniage Gratuity
- CompassionateGratuity
. Injury Pension
. Killed on Duty Pension
. Retirement on Medical Grounds

' Retirement in Public Interest

p sum

189 &

Benefits Structure

220,000 pensloners and dependantsCurrent Pensioners as at January
2074

KSHS.3B. 1bi lli on f or 2013 I 2OL4Annual pension

Projection
Expenditure

a

4
v

6

€

L
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ministering $re 140 offlcers
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Scherne to be dosed for new employees
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O able 2: Highllghts of the public Service SuperannuaUon Scheme (PSSS)

1

)

l
1

r)

a

o
I

\t\t .'r
L?

)

P

Attribute Detail s
Establishment of the Scheme

a nBy ctA of
Irl am nepa t e PSSS Pcrh enS oI nS

NAct o o(J o 2r 10 2 )
To be admini stered by a Board of Trustees

Defi ned Co trin U
L
U oU n (DC)

Based on acolmulated funds for each

Governance Sbucture

Benefits Design

mputation FactorBenefits Co

Commutation

Coverage

Discipllned Forces (all uniformed officers
except the mitibary)

rofRetiree allowed to take one
pension as a lum
Ovil Servants
Teachers

Benefits Structure Retirement benefib-Co
and monthly penslon
Retirement under 50-year Rule
Death Benefits (Dea$r Gratuity)
Dependanb' Pension

Retirement on Medical Grounds
Retirement ln Public Interest

mmuted lump sum

CU

20
rrent Pensioners as at January
74

Nll, scheme not commenced

7.5o/o for employee and

based on basic salary

15o/o for employerContribution Rate

KShs.l4blllion for 201412015 being 15%

Government contribuUons
Pension Expenditure

Annual
Projection

roposals

and those under 45 years of age w.e.f. 30

o
a

c. tl

o

o

Dc

w.e, f.
staff will

member.

oil
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2.j The National .Socfal s ecurity Fund (N.fsl,J Act 2073

a, with the introduction of the NSSF Act 2013, it has been observed that a, emproyersand emproyees are required to contribute a totur of r[,/oJtu punrionabre earnings,with emproyees and emproyers conkibuting 6% each.

b. The committee engaged the NSSF Management to determine the application of the
new Act to counties' The first indications are that county gou.rn*.nt will require to
contribute to the scheme at the rates mentioned in (a) above. However, poriry:discussions on this matter are ongoing.

c, The Act provides for two tiers of contributions, 1-ier I which is mandatory for all and
Tler II which allows opt out after RBA clearance. The new county pension scheme,
once esbablished will be submitted to the RBA to seek the opting out from ller II. The
request for opt out to the RBA will be done by giving the RBA 60 days noUce after
which the RBA shall respond within 30 days. Debils of the two tiers have been
gazetted by the NSSF management and are appended.

d. The commencementof the NSSF Aqt has been defened to 31s May, 2014

2.4 LOCAL AUTIIORITY PENSION TR
o

Go rnment Pe ) ul NS

trust under regulation B of the

3 under legal notice no 200 of 1

enya Local

963.

b) uprnusr catered for the senior cadre of employees and it was set up as a Defined

Benefits Scheme.

a c) During the consultative meetings, the management of IAP-I-RUST indicated to the

committee that they rea riva st. However the Technical committee was

informed that the B,lU.ha d earlier sought an opinion from the Office of the Attorney

Genera and was advised that is a state a en blished through

Legal Notice No. 200 of 1963 The Funds it manages are largely made up of

Pension contributions from former local authorities'

I

t Staff EstablishmentCurren Nil, to be eshblished

(LAPTRUST)

o

imnorl-ant in dptprminino the Way forward for LAPTRUST'

employees. This will be

2.4.L Establishment

a) LAPTRUST was set up as a perpetual

O

o

a

a



a

a
( t L)*1

1..2
Governance

a

o

,4.3 Financial Details

j) Asset Allocation

rblel: LAPTRUST Asset Allocauon

a

il
, !.J
.1'')
:

Asqet-.
:.! r;." 1'

A3set valud :s at.
ad1'Stt[litft- ,".:,';

1 ..':,: ;:.'t;eitf; iitr: i- :it : :

...

Yo
'!--
il-

All
ue

Cash 459,575,000 Llo/o

23.90/o6,564,555,000

3,20g,g47,OOO 14.60/o

1,305,034,000 5.9Yo

Treasu ry Bonds 6,749,395,000 30.7o/o

Treasu ry Bills 126,355,000 0.6%
Fixed & Call Deposits 294,621,@0 l.3Vo
Offshore Invesbnent 47,413,000 0.ZVo

Co rporate Debt 1,195,536,000 5.4Vo

19 00 90.9olo
Other Assets (Net
Recetvables)

1,999,267,000
9.lVo

100.OVo

^uoted EquiUes

-nquoted Equities

I

' Lt ':ffit *'J T#3h-t Hrt*ffit H'^t:-'^:td. *r..,,v emprover association i.e.

luthorities employees bo ruor"*"i"I'T^..T:. representing former loel
a isoci ati o ns. rhi s 

::-ta 
ki ne i nb ;;;i #",# H,,il:HT JE JTJgil

!?#"n'J;illiJf"i 
,j.f 

i"ff nH v/ho ;;- ft; fr J' rn,* or Kenva Gvi r

th e rero re p ro po ses tt at n e cosul' . #oi HH.*.,?ffi.In :.lrof,l f [ffienter into recognition agreements with eadr d;ty;;rH.r,

b. The same formei,llFr Auu'rority Unions hwe represenffiions in the boards ofTrusteCS Of IAPTRUST

o

a

a

Properties



a

a

o

o

o

a

c. The same former Local Authorlty Unlons have repr*ntaflons ln the boards of
Trustees of LAPFUND

e, The I-APFUND operaUons whlch are ln contravenUon of the Art are inboduced by
way of board resolutlons without any Iniuative to inboduce suffinwe
amendments to the leglslation and wlll ned to be regularised

2.5.3 Financlal Detalls

a) Table3: LAPFUNo Ass€t ArlocaUon

*se.!, I
M$EL-
ialt

y4y5 al at 4.GFAI'
,iil1.q.ot

Cash 0 0.@/o

ProperUes 4,273,6M,763 26.8o/o

Quoted Equlties 2,L90,52L,W8 7i.8o/o

Unquoted EquiUes LL,720,000 O,LVO

Treasu ry Bonds 4,LgL,54O,784 263o/o

Treasu ry Bills 226,272,238 L.4o/o

Fked & Ca ll Deposits 1,706,871,085 L0.7a/o

Offshore Invesbnent 0 0.0o/o

Co rporate Debt 4.0o/o

su b 0 0 83.LYo

fther Assets (Net Recetuables) 2,696,935,8L6 16.90/o

s 7 6 T0 1fi).0olo

o

o

o

a

q_ r-.,r , ,'l_r\ /-

Z,S.Zcovot''tattcl) ' 
/ )

a. Tne L PFUNI)',r, t.tfini\)'tnct1r. rfi rhc: 7.h(rrne has crtrfinud to op*ate in ',

contraventlon of ttrc .prctrAt,ktn til tln r.naiting lia;i;i;n;,, for uimpte the

['#?:iffi \lw,w:;t::,li::t#ffi'{fi#ffi Hit[\
rates oF conrrtbulron havt: brr:n ancndqj vlth,,itiiiiiiiniia u" t u,.

b, It ls not clear how the current unlons and caunb/ emplo1oe, as#a6onl.e. I,.CGWU
and ACGOK transltcd from reprwnlJng formc:r tda;1t' euarcnoa ernplo'/ffi re
represenung county emplo\lees, Thts ls tallng lna urrourr-tt rad.hat'miloaq or
sbff tranlferred ta county gwernments are dvll srttyants vrho are under the Union
of Kenya clvll servanrs whrch rs nstpart, b thb purprt.d d-nrge,

d, There should be an amendment ln he lavy t'ntchanga the representauon in the
board of Trustees of IvIPFUND from Pe.rmanem WAry Local Goremment to r
Pilnclpal secretary r.iauonal Treasury, vftere I-ApFUND hrr bee"-;h*d in. u-r;' ,

organlzatlon of NaUonal Governmenl

Fuhd
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Tabl e4: LAPR ND Past Retums on Investm

2.5.4 Liabilities

LAPFUND is owed pension contribution arrears of Ksh 3.sbillion as at 30h lune 2012
which is inclusive of interest penalty. Being a defined contribution; it has no actuarial
liabilities.

2.5.5 Overview of the Current Schemes Formerly Under Local Government

r Majority of the staff of the defunct local authoriUes subscribed to either LAPTRUST or

' LAPFUND and the comparison of the two schemes sbuctures is as shown below:

Deta ils
La upf nd Ks h( on as ta 03)J une

2012
2011

n meco
3671 551

34 07

s17 160

475 744

161 91

882 008

Investment Income
I Costsnts

N et

Admin

Ne! Return

Inco sme Generati Fund

Fund Balanc€ at Start

85 636

643 108

209 28

I 999 470' 8 339 182

1 61 1 450 750

lus from DealingsNet SurP with

Fund Value at end of riod
9,789,932

Inmme GeneAve Funds 47510 9pu,ss7
e ReturnA 10.10o/o 2.31o/o

LAPTRUSTLAPFUNDAttribute
Public entity estblished under
Legal Notice No.200 of 1963

1 A state corporation oPerating

under an Act of Padiament

272laws of KenYacap
Managed by a Board of
Trustees

LAPTRUST Umbrella

Retirement Fund is

managed by the

National Bank of Kenya

as Corporate Trustee.

Managed bY

Trustees

a Board ofGovernance Structure

. Defined Benefits Scheme

(DB)
ntributionA defined co

scheme (Provident fund)
Benefit Design

a

a

Mit

(29.372)

-Less: 
Prbvislons for Soibtru-t

Contr!b!J!g!E-
_ 11,611.479

Ownership, Status &
Establishment

2.

3
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a

a

o

a

CJ

a

a

a

a

7

9

8

o

Current
administering

scheme

Staff

the

LAPT RUST

Ben efits
4

Funeral Grant
EmlgraUon Benefib
tnvalidity Benefits

Death BenefiLs

ContrlbuUon (De)

retirement penslon
Early retirement penslon
Survivors pension
Ill-Health penslon

Witfrdrawals benefits

Defined

Normal

Membership as

31't December

2013

Current

= 165
=23,000 De ferred Scheme (Atl

membershlp as at 31n Dec
2013)

/ Actjve 2L,574
/ Pensioners

6,546
/ Defened ZL4

. DC Scheme 788

. IndiMdual pension plan

202

DB

Contribution Rate r employee and
l5o/o for employer based
on baslc salary plus
house allowance

l2o/o fo 2o/o for employee and
15o/o for employer based
on basic salary plus house
allowance

1

Status

Contributions

of s.3.5 Billions
unremitted contributions
inclusive of interest
charge ( as at 30h June
20t2)

KSh in s.4.1 Billions in
unremitted contributions
of which KShs.1.9bn is the
principal and KShs.Z.Z
Billion being the accrued
interest clrarge ( as at 31d
Dec 2012)

KSh

ofAnnual Cost
Administration

. KShs. 205 Million for
20t2113

anuary to September 2013
= KShs.355 Million

.l

Value of Funds
December 2013

.9 Billlon for the DB

KShs. 16.9 Million for the DC
(as at 31s December 2012

KShs. 21

10 Actuarial Deficit
31s December ZOLZ

Nil funding Level is 90.60lo

KShs. 1.9 Billion Deficit

i1

LAPRJND and LAPTRUST to
eliminate wasteful
competition yet be distinct
Close existing schemes and
set up umbrella scheme

Merge the Administatjon ofLAPFUND has inltiated

drafting of a Bill to
establish a county

retirement scheme.

Proposals

12 82

lrutc LAP FU N D

6

KShs.l5-Billion (as at 30e

June 2012)

52
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sd;t5?
Z.G BudgetarY IrttPlicatiort

In the financia,^I:.u:^_r_Orr/2014 counties have only partiaily budgeted for pension
e.xpens!1t'":"__"1'1.::li:..,":.1 authorigs emptoyees,conrributionJand gratutties for
st te officers are Dudgetecl' Going foruard counues are expected to make budgetary
provisions for all employees in Counties.

Based on the budgeted personnel emoluments for the counties for the Fy 20l3l14 0f KSH

74.7 billion, assuming that 6o0/o of the pE accounts for basic sataries and
assuming a l5o/o rate of contribution on basic salary, the annual pension cost
@ all 47 counties is KSH. 6.Tbillion for the employer portion. Thls is the cost that
is required to be budgeted for in financial year 20L412015, with any adjustment to pE for
all sEff of the county govemment.t

o

o

2.7 Available Legal Insfr-uments

The Technical Commlttee reviewed three legal documents which can be used to establlsh
ttre proposed Umbrella County Pension Scheme. Details are below: -

2.7.1 An Act of Parliament
This is a substantive law which is passed by the leglslative assembly and lncorporates
public opinion as represented by the members of parliament. It must be passed by
parliament and accented to by the President.

Advantages

' Strong safeguard agalnst arbitrary changes
. Provides a national outlook through public participation in the process; thls ls a

ConstituUonal requirement. It allows laws relating to technical matters to be prepared by those wlth relevant
knowledge

' Guarantees the rights of members ln the scheme

' Enables confidence by stakeholders
' Enables enforcement of rights and obligaUons

Disadvantages

:_ej 
up process will take long

lnflexible and may take loni to ammend

2'?.2 Regulations/Legislation
Regulations 

are guidelines or processes anchored on an Act of Parllament to operauonalize
tne subsbntive Lw. Tney are dependent on the basls of an Act of Padlament and they

o



a own.

a

a

I

a

a

a

\Citbg
nrust work within the provisions of the subshntive raw. Regurations cannot exist on their

o':"#lfi p'-o-r-":'-.:t?trvety.easy and fast and idear for an emergency s*uation rhat
requires short time to set up

, Improved safeguard to. manipulation compared to Trust Deed and Rules
. Offers some limited public participation

. It allows laws relating to technical matters to be prepared by those with relevant
knowledge

, ft is flexible enough to deal speedily with changing circumsbances

,
nisadvantages-'- . Less preferred instrument in setting up pension schemes in Kenya.

, Umits enforcement because of the time hken to amend the law

, lt *n be criticized on the grounds that it is subject to less parliamentary scrutiny

tf,un ,n Act of Parliament

possibility of manipulation without the

schemes

2.73 DeedofTrust

Thisisategalagreementorarrangementintheformofadocumentwhichconveyspower
toatrustee(personorinstitution)tocontrolmoneyfl.r:ustFund)orpropertyforthe
benefitofanotherpersonororganization(beneficiary).

Disadvantages .. !,-!:^6 ,^rhirh is a requirement of the Constitution of Kenya

: l*riir:*rfftr}ttf,a+''** ;;,, s m ar pub c serv ce

' Not consistent with currettt \r,Yv!".'

a

o

Advantages
EasY to set uP

. Flexibility in amending the- laws hence

k.r;dge of the beneficiaries
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o

a

Z,B
Generol Observotions

o 2. The countjes have staff covered Under each of the four main categorles of schemes
that were reviewed by the commlttee' The proposed scheme shourd therefore ensure
that the pension rlghts of these staff are protected.

' : 
# #iJ$",,:1'r#k:,t ,;:l,ri:::#+rn::j:'i,E 

,:r'[,Hj}!I I
required regarding the status of both schemes.

o ftom the Foregolng observations, the Technlcal commlttee noted the followlng: _

L.
-fhe counUes have dlfferent categorles of
under the penslon scheme to be set up.

emp oyees that wlll requlre to be covered

{, There are no recognition agreements between the unions representing employees and
the county governments.

i. The NSSF Act 2013 provides that county governments shall subscribe to the Act by
contributing 60/o of employee salaries to the NSSF which will be allocated to Tier I and
Tler II of the scheme. Employees will also contribute 60lo resulting in a total
contribution of 12o/o. The proposed scheme should ensure compliance with the NSSF
^ct and have features to enable it opt out of Tier II contributlons in line with the
,equirements of the Act

i. Going forward, county governments may wish to consider both I-APTRUST and

I4PFUND as cI ed sche herited fro I authoriUes whlle

dete rmining the best scheme for all staff of the counties. tt is important that all staff

are treated equally under the new scheme'
a

a t

o

..--..-.........

O
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CHAPTER THREE:

ARRANGEMENTS
OPTIONS FOR PENSION

t

o

a

a

a

o

a

a

trif i1!li'l.iti{::1lt?}:.,i:}ii"J.k,i".,::,.,ttTttrHjH:;:},:xil?1:H":t,g;
il,.r. ,ru set out below, with the uouuntugu. and disadvanhges of each risted: _

3.1 Each Coungt to establrsh fts Own pension Scheme.

, This option is viable and is legally suDnorrprr,,ri,{^- }L^ -.
Government Act 2012. pported under the provisions of the County

' The county Public service Board shall determine the funding requirement and benefits

ffiTi[,jil 
its staff takins into considerati;; il;;#'irr# s'.r;.v ano nemuneration

The scheme will be eshblished ln accordance with the provislon of the ReurementBenefit Acts and prevairing Nauonarrreasurv guroetines;iil-' -'-

county employees will be required to participate in the scheme as part of their termsof employmenL

N ew C o u nQt G ov e rnment lJ mb r ella P ens io n S ch eme

The Counties through the Council of Governors may resolve to esbbllsh one
uniform umbrelta penslon scheme- preferably under a wriften law approved by the
Senate (as per Article 96 of the CoK 2010).
The varlous County public Service Boards will be employers under the umbrella
scheme;

i

3.1.1 Advantages of Establishing Own pension Scheme
. Easy to establish and implement. Creates sense of ownership in each county
' Easy to monitor compliance particularly in remittance of contribution.

3.1.2 Disadvantages of Establishment Own pension Scheme

' No economies of scale owing to the limited membership and investrnent options -/'

' Umits portabillty of benefib from one county to another where portabllity r.fuo to
the ability of an employee to easily access their benefits and to transfer tn"*. 

- -
' May result in lack of uniform norms and standards ln the management of pensions

in counUes

a

3.2

AVAILABLE
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o

a

a

o

a

^ 1 1 Advantases 
of Setting up a County Govcrrrmont Ulrrbrr:lla ficlrofirr:

''o'- "n 
nu economies of scale l.e. reduce cost of admlnlstraUon

] tiii.r.ut. a huge fund whlch wlll bring better lnvestment opportunltlcs and ro[urn$

. lnnun..t the adoption of common norms and stanclards

: ;; to supervise bY the regulator
', 

Z;;Lof mobility of staff and portablllty of benelits

l2, Disadvantages of Setting up a County Govcrnmclrt Ulnbrcllat Scltcmc
u'- 

. costly infrastructure including need for robust ff system

. G.gth, and costly set up process includlng buy{n by stakeholders

#.fi., fi ;!x 3:J:liix:ff tdlJ'#J ifr',illll l ll:,[i;;;;,,,,,,' ",, 
:, (r :" r',r,r :n,

g:lhm rffi',ljlr 5ffiff'.t:;[JHH:* to tcci,.i'rlc,rrr .r' r :, rr1 tr,vr tr:r' rtr

Maintaining theStafus Quo: LlIPTRUST and LAPFUND

Each cOunty Public service Board will resolve to partlclpate-ln the current

WTRUST or LAPFUND schemes ar.ontempt,ted ln thl Couhty Governments Act

2012secl32duringtheransition;an.countyEmployeeswlllelecttheschemeto
;;*i.';;i" iluir'"iraprnusr oR i'eenuNo; and'

Countjeswillneedtohaverobustffsystemstokeeparecordofemployees,the
scheme they belong ilil-;;;rre ri6nt .onttfUrUont are remlfted to the rlght

a

3.3

I Existing infrastructure
Retent'ron of instituUonal memory

o

a

3.3.2 Disadvantages

' The current schemes are indebted with pension llablliUes and penslon contrlbutlon

arTears

, r+*g*u.{fu*qP},i*l".;*trrn:ms

a

a

scheme.

3.3.1 Advantages

' ConUnuitY of seruices
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- cflhpTER 
FouR: REC.MMENDATI.N' 

AND IM'LEMENTATT,N

*,1 RecornmendedoPtion

. I;#. ffii flfll;.il tr H.TJIhIIillJ ?,, fl : ;il #?'fl ;, 
-H' 

,lT'i :

l.-fhe Umbrella scheme should be eshblished under an Act of parliament to \
safeguard the scheme against any arbitrary .n.rg., ,. a"ny arpuas or uru ,.n"ru] I. This will give it a national ouilook and will p.t a prnri. in,.r*

z. The new umbrella scheme will be under the management of a new Board of {
Trustees established pursuant to the Act esbblishlng the scheme. I\

a

3. Close LAPFUND and LAPTRUST schemes to all employees of the county
govemments and ensure preseruation of all the accrued righb of members under

these schemes.

4. Merge the administrative services of the two schEmes LAPFUND and LApTRUSf.

The merged organizations will provide adminisbation services to the two closed

funds currently managed by ITAPTRUST and LAPFUND as well as the new Umbrella

Scheme

5, The legislation will determine the manner of dealing with former employees of

I-APFUND and I-APTRUST.

o

i
6. The Funds managed by LAPFUND and LAP'IRUST will hot be merged unul all the 

I

liabilities owed are settled by the two levels of govemment'

)

7. Eshblishment of the scheme wilt follow the standards set up by RBA and Treasury I

Circular No: 18/2010
rl

8. upon adoption of these recommendat'::-" 
tnt council of Govemors will appoint an il

i nte ra s e n cy rech nr ca r co 
T 

m i tte: J:;1*'li.tl;;5*,:;'[T : #t'::: :: J][ I
a



q.TransiUon Authorl$, ln consultation wt*r rar^..__^ .-. .

pSc, Mlnlstry of devoluuon toor*',n-Ilth 
relevant Mlnlstries (National Treasury,

w,l transit to the new;;il;;. ':t't7 dhd the CoG tssue gutdennes on how the staff

a
Going forwar4 countY governmenb

frori,,',g .r...lo:"d schemes r"; tdr[r?vtr-1,)'i.ff[T',',:"J ,:[?.ff#rlT*fl?:
determtning 

the best scheme for all staff or tn.."r"tr;:" ""'

a +.2 Steps Required forSetting up apensiolr scfterne

, Resoruuon by cPSBs to set up the new umbreila county staff pension scheme. Drafting of the law establlshrng the scheme to u. .nuiuoly parriament (senate)
_ . Drafting of the regulaHons for the new umbrella scheme, . Clearance by penslons Secretary /National treasuf 

- -

. RegistraUon with the ReUrement Benefits Autnority

. Registrauon with the Kenya Revenue Authority - Income Tax Department

. Declarauon of service under the CG to be "public Service" for purposes of pensions

a by the office of the president and pensions secretary/NationaiTreasury.

a

a

o

4.J The Proposed Key Features of the Scheme

4.3.1 Establishment and Management of the Scheme
. The name of the scheme
. The Board of Trustees of the scheme (Both employer and employee should be

represented

' Procedure for appointment of trustees
. Qualifications for appointment of trustees
. Powers and functionE of the trustees
. The term of office of the Board of Trustees (Propose 3 years renewable once)

' Remuneration of the Board of Trustees
. Meetings of the board

' Removal and vacation of the Board

' APPointment of Managing Trustee

' Employees of the scheme
. Common Seal

' 
4'3.2 Administration of theScheme

' Appointment and functions of service providers

. contiibutions (propos ed7.5o/o and 15olo basic salary of employees and employer

a respectively) 
^ ----! ^_^rarrzrac

o



a

LJ,4 T ransiti onal Provisions
, Closure of LApFUND and HpTRUST

a ' Mer,er of admrnistration servrces for ,-ApTRUST and LApFUND. Actuarialvaluations :

, FxempUon ftom NSSF

fi.3

a

a

a 4,3.5 General Provisions

a

o

a

Financial Provisious

, Scheme Fund

, AdmlnlstraUon Erpenses

. Investments of surpluses

, Annual EsUmates

, Accounts and Audit
. Flhanclal Year

These wlll lnclude any penalties for late remittance of contribuuons, bansition of shff and
administrauve structures in LAPTRUST and LAPFUND and any other that the legal drafters
will require to Put in.

o

a

I
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CflAPTER 
FIVE: C0NCLUSIoN.

. Tetx.nnical 
committee hkes cognizance of the multiplicity of actors ln the management

' ))'"r"ntions, 
particularly in the Public Service. rn inrr'r"rpect, rt recommends the

l|uLror^un, of an all-inclusive law that will cater for the interest of the vartous ptayers.

iTiuAt this end, the Committee urges all players to engage tn congnuous dtalogue and

cJnsurction 
throughout the process of developing the propoied legtslauon.

o
Frrthat, the Technical Committee urges all retevant shkeholders to engage the members

^r rh" .r*.nt schemes, I-APTRUST and LAPFUND that will be affected by the lmpendlng

1t*, of legislation. To allay any fears that the members of the schemes may have and to

i,rrur" that the members are fully informed, we urge the relevant Mlnlstrles to

,mrni.at" to the members of the schemes the steps they lntend to take towards

i.rlllrinS the scheme to the new consUtutional order. In addition the relevant trade

ffilt o"'.n stakeholders need to be engaged turther.

^ Nobbly, adequate communication and sensitization will be necessary for all county staff
t 

inirraing those seconded by the NaUonal Government'

Finally, it is important that once the Council of Governors makes a decision on this mafter'

the National Government is consulted on the required budgetary provisions arising from

1 tlre required contribuUons by county governments

APPENDICES

1. Minutes of the consultative meeUng held on 6h December 2013

2. Ust of Technical @mmittee Members

3. Key RBA requirements on Institutional Framework

4. Treasury Crcular No' 18 of 2010'

5. NSSF Contribution schedule

Signed:

Secretariat - Transition Authority

a

a

Chairman - Technical Committee
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1'I{B COUNTY GOVERNMENTS RETIREMENT
SCHEME ACT,2OI9

AN ACT of Parliament to establish the County
Governments Retirement Scheme for employees
in the servicc of county governments, to provide
for retirement benefits of those employees and for
connected purposes

ENACTED by the Parliamenr of Kenya, as follo\\.s-

PART I-PRELINIINARY
l. This Act may be cited as the Countv Gove:i::-_e:,s

Retirement Scheme Act, 20 19.

2. In this Act, unless the context othei\\'ise:e;-:iies-

"actuary" has the meaning assigned therero i:l tae
Retirement Benefits Act, 1997;

"administrator" means the persr-rn appointed as such
under section 23;

"annuity" means a pension purchased under a contract
with a registered insurer:

"approved issuer" means !.!t arprove; :ss::: ai: r:,--:;J
by the Trustee to provide .he seni:es ... ::"-.::',:: 'ri.:: :-.

accordance with the Retire;ner; 3er-e:l:s .\::. - 
jj -:

"associated or_qanization" r-ea_-s a:\ :.:;..- . -i --_' 
.

company or organization of emplolees t: i.si::'::'.- .-..

employers created by, owned by or assoa:a:e: r,.::,', -'.'-:.:.
governmenB, urban areas and cities or an) ol;rei::r:.:-.:o:,.
established under the County Governmenrs Ac:. l- - l. l.re
Urban Areas and Cities Act,20l l, or their stat; ci a:i] orher
person or body providing services to counry gover:ttents or
to their employees and includes those organizations ri hether
associated with county governments or not rhat choose to
participate in the Scheme by signing a deed of adlrerence;

"Authority" means the Retirement Eenefits Authority
established under the Retirement Benefits Act. 199'1

"Board" means the Board of Trustees established
under section 6;

"Cabinet Secretary" means the Cabinet Secretary
responsible for the National Treasury;
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"child" means any child of a deceased memberincluding a naural child, an uOopt.a .nifO o.l-rr.i*f,itO
tho. 

h3s nor 
.artained eighreen years of age o., iftt e jnitA trecetvlng lull time education, not more than twenty_five

years_ of age and was at the time of the death ofttre d"""us.awholly or mainly dependent on rhe deceased, ana ln"fua"s
a.n..u.nb9m child who, if already Uom, *outi h;;;*" .child of the deceased;

"commencement date" means the date of coming intoforce of this Act;

"contribution,' means the amount payable by a member
or sponsor into the Scheme under this Aci;

. .. l'9ou1tV public service"- means the coilectiviry ofindividuals performing a funcrion *itf,in-'l*'"ounry
government;

"custodian,, means a person appointed as such undersection 22 of the Act;
"deed of adherence,, means the legal instrument to be

:i::,rr:d by &e emptoyer who joins tt'" S.f,or"'uii", tt"commencement date of the Scheme and which snai Oina
that employer to the Scheme,s rules;

- .,,dependant', in relation to a deceased ntember, means arelative of the deceased who survives tn. a."""sJ 
"nJ*no,on the date of the deceased,s death, was_

(a) a spouse to the deceased;

(b) a child of the deceased; or
(c) a parent of the deceased who was dependent onrhe deceasrJ for rhe provision of th'e ;;lr*y

necessities of lile;
"early retirement age', means such age as mav beprescribed bur which shalinot ilil;r;1,* f,f?;;;;-'

, ,."eligible employee,, means-an employee of the countypublic, service or an employee of ,n urro"iut"a oo.rlu,io,
:I *9y, T Tal b.e approved by the Board and ihich hassrgned a deed of adherence in aciordance with this A;t;

. ."empJoyef, means a county government or any of itsentities, a srare organ or associaiejo.g;l;il;;; *'ir", u"approved by the Board and which fiL ,lgn.o'.-d."1 
"fadherence in accordance with this Act;

No. 2I
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* "existing scheme,, means the Local Authorities
Provident Fund, the Local Authoriti", F"nrion'irirt, tt"Local Authorities pension r.rst (oefineJ s;;"fro]'i.t.rn"and the Local Aurhorities pension frrii--Air"U*rf"l
Retirement Fund;

"Fund', nteans the County Governments Retirement
Scheme Fund established under section 3t, 

- -**'

. "fun{ manager" means a person appointed as suchunder section 21 ;

"income drawdown" means the facilitJ. ro coni:nue rokeep reriremenr savings invesred in ihe ,.fr-j*. iiC .... .nlncome dunng a specified per:Od rather than b:ri.a: a:n:::r.:
"insured benefit" means rhe death in sen.i.:e -:r.: s:r:_benefit and the disability lurnp sum U.n.tit-io U. p."i:,i.a i..terms of section 24;

- "investnrent return,, means a portion of the relurn ofthe investmenr declared by the BoLd .ra ,ppi"pJ"iA ,"the account of a member;

"member" means an eligible emplovee rvho hasbecome a rnember of rhe Sche"me and i;;:.rl;s ,'o'.rron
entitled to or receiving a beneir unCer:he a;;;;;, - '-
. "nrember account,' mca:.is a:l acco.r:.l: r:::-.:a::-ec :,.the Scheme for an individuai rr:er.ber:

"menrbership,, means the iact of rar.:r:g te j: la::-::::as a member of the Scheme and a r:erier,, ..__a . ,,membership shall for the purposes nf A.r...l.i ,.r.member's enritlemenr to 
- 
u"tes. his b.;.;r,, 

'"rro"
resignation or termination of service U. 0..*iJ 

"-,.-.f:ri.his pr:riod 
. 
of me mbership of other ..girr.r.J i.,,.*.n,

Denerlrs schemes in respect of which benefits hare beenuansferred lnto the Scheme;

"normal retirement age" means the age as set by thePublic Service Commissio-n o, any othe, e?i .i p*f*L.",
for redrement of public officers;

"pensionable emoluments,, means basic salaryexcluding housing, [ransport and any other all,owanc-es oructuatlng emoluments:

"public officer', has the meaning assigned thereto inArticle 260 of the Consritution;
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SCHEDULE (s.17)

THE CONDUCT OF BUSINESS AND AFFAIRS OT
THE BOARD

l. (l) The Board shall hold at least four meedngs in
every financial year and not more than four months shall
elapse between the date of one meeting and the date ol th:
next meeting.

(2) Meetings shall be convened b1.. the Sec:e:a-r ::
the Board in consultation rvith the Chairpersol aid s:,a.- ::
held at such times and such piaces as::e C,-.a:-.::s::_ =...-..
determine.

(3) The chairperso:t shal. :ies:;e J..3: a._ ---.:::,-:>
and in the absence of the cha:rpeison. :l: r :.:e-:::z.r:;:::. 

-: 
.

or in the absence of tlre vice-chairperson. a Tr..ts:e: :.:;:::
by the Board at the meeting for thar purpose, shall presice
over the meeting.

(4) The chairperson may at any time convene a
special meeting of the Board, and shall do so within seven
days of the receipt by the chairperson of a written request
signed by at least five other Trustees.

(5) Unless six Trustees othenvise a_Eree. a: -ias:
seven days' notice of a rtreeting shall be given to ei.er
trustee.

2. ( I ). The quorunr of a meeting of the Boaic sral.
be five Trustees present and voting and shall include a:
least two Trustees appointed under section 6 (2) (b). (c). (d
or (e) and at least three Trustees appointed under section 6
(2) (f).

(2) For special meetings, the 1uorum shall be six
Trustees present and voting and shall include at least three
Trustees appointed under section 6 (2) O), (c), (d) or (e)
and at least tbur Trustees appointed under section 6 (2) (D .

3. A decision of the Board shall be by a majority of
the ftustees present and voting and, in the case of a tie of
votes, the person presiding at the meeting shall have a
second or casting vote.

4, Minutes of all meetings shall be kept and entered
in records kept for that purpose.
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"Public Service" has the meaning assigned thereto in
Article 260 of rhe Constitution;

"Scheme" means the County Governments Retirement
Scheme established under section 4;

"sponsor" means an employer or any other body who
rnal<es contributions on behalf of a member;

"spouse" means a male or female person to whom a
member is married or was married un<ler any other law,
whether monogamous or not immediately before their
death; and

"Trustee" means a meniber of the Board.

3. ( 1 ) The object and purpose of rhe Act is to_
(a) provide for the establishment of the Scheme;
(b) provide for the payment of retirement benefits to

mernbers of the Scheme rvhen the-v become due:
(c) provide for rhe social securiry of members of the

Scheme by ensuring that the members save in
order ro cater for their livelihood during their
retirement;

(d) establish a uniform set of rules, regulations and
standards for the administration and payment of
retirement benefits for members of the Scheme;

1e) establish transitional provisions for existing
schemes; and

(0 protect the benefits of rhe members of the
Scheme.

PART II-ESTABLISHMENT OF TIIE COUNTY
GOVERNMENTS RETIREMENT SCHEME

4. ( I ) There is established the County Governments
Retirement Scheme.

(2) The Scheme is a body corporate with perpetual
succession and a common seal and shall, in its iorporate
name, be capable of-

(a) suing and being sued;

(b) taking, purchasing or otherwise acquiring,
holding, charging and disposing of movable and
immovable property;

Obicts and
purposc of thc

Establishmcnr of
Ihc Counry
Govcrnmcnls
Rctircmcnt
Schcmc.
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(c)

(d)

(e)
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entering into contracts;

borrowing and investing money; and
doing or performing all such other things or acts
as may be necessary in furtherance of iti purpose
and functions.

2019

McDbcrship of
lhc Schcmc-

Board ofTruslccs
of thc Schemc.
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I

(3) The Scheme shall be a defined contribution
scheme providing social security benefim including_ 

-

(a) periodic
annuities;

payments through the purchase of

(b) a lump sum as a commuration of pension or -rir,ial
pension in accordance rvith the Ril.{ R e_eulariors:

(c) income drawdown:
(d) graruiry; and

(e) any other benefir approved b1, the B oarci unier
this Act.

5. A county public officer or any other person
approved by the Board may become a 

-member 
Lf the

Scheme under the auspices of a sponsor.

- 
6 (1) The management of the Scheme shall vest in a

Board of Trustees of the Scheme.
(2) The Board shall consist oi-
(a) the chairperson elec:ec i,r ce fr:s:e:s :i, _:.

among the mernbers jnC€r Daialrtpl .- ;. a
and (fl;

(b) th9 Principal Secretary respo::sib.-. :cr =.:.:::.relating to finance or a representatir.e:
(c) a pcrson nominated by Council oi Co-::r.

Governors;
(d) a person nominated by County public Service

Boards;

(e) a person nominated by County Assembly Service
Boards;

(0 five persons nominated by most representative
trade unions representing employeej of county
governments of whorn at least two shall not be of
the same gender as follows_
(i) four persons from trade unions representing

the employees within the county ;xecutive;
and

o
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(ii) a person from. y.ade unions rcpresenring theemployees 
- 
within the countf- assemUties,

service; and

(g) the Chief Execudve Officer who sha.ll be an exofficio member and rhe ,."*r-".y"iT',rr? ir.*awith no voting rights.
(3) The vice-chaimerson of rhe Board shall be electedby the Trustees from among their number.

14) The clrairperson and vice- chairperson shall be ofthe opposite gendei.

. (5) The Cabinet Secretary shall ensure that not morerhan.two thirds of the rnemberiof d,; B;;;;f ;# 1",r.gender.

.(6) The Cabinet Secretary shall appoint the personsnorni n a ted under su bseoi on ( 2 )ii ;;;rc;.;";; ;;rrtr;
(7) The procedure for nomination and appointment of'l'ru srees unrter s u bsecti r,, (z i srraii-'ue' *'ir"t#iiu',",j *"regulations.

-_ - 7. A person is qualified for appointment as a Trustee ifthat person -.

(a) is a citizen ofKenya;
(b) holds a degree from a university recognized inKenya;
(c) has at least five years experience in_(i) tinance,
(ii) law;
(ii i) economics;
(iv) actuarial science; or
(v) an7 other professic,n or w31k experience directlyrelevant to the functions of rh" tio;;;;; 

*.
(d) meets rhe requiremenn of leadership and integriry

set our in Chapter Six of the Cor.rititior. 
^"--,

8. A person shall nor be appointed as a Trustee if thatperson --

(a) has been convicted of a criminal offence, andsentenced to impnsonment for a term 
-ol 

sixmonths or nlore;

No.21
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is an .adjudged banlsupt or enters into a
composltlon or arrangement with creditors; or
is disqu.alified under the provisions of any orher
wnrten law from appointment as such.

9.(l) A Trustee shall hold office for a term of threey.T: u1d may !e eligible for re-appointment to. a iuitre.
ano lrnal term of tfuee years.

(2) Where a Trustee opts ro apply for re_appointment
under subsecrion (l), the re_ippoinrmerit *oy U"'.',,rilJ"r.a
based on the performance of rir'e applicant. ' - --'-'-'

(3) The Board shall put in place arrangemenls roensure that one-rhird of the Trustee, .r. uppiintJ in .
staggered manner.

^ . .10. (l) A Trustee may be removed from office by rheCabinet Secretary for--

1a) inability to perform the functions of the office
ansing out of phlrsical or mental incapacity;

gross misconducr or misbehaviour;

incompetence or negligence of dun.:

bankruptcy;

absence fronr rwo consecuti\.e meeiinss of t,1:
Board without a reasonable explanation:"and

failure to meet the requirernenb of leadership a:C
urtegnty set our ln chapter six of the Consrituiion.

(2) Before a Trustee is removed from office unde:
subsecrion (l), the Trustee s.hall be given an opfo.rniy,o
be heard against the intended ,"nrori.

(3) Notwithstanding subsection (l), the Aurhoritymay remove a Trusrce on grounds specified in the
Retirement Benefits Act, 1997 .

Il. A person ceases to be a lrustec if the person _
(a) resigns in writing to the Cabinet Secretary;

(b) is convicted of a crinrinal offence and sentenced
to a term of imprisonrnent of six months or more;

No. 2l
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this Act

13.

(a)

(b)

(c)

(d)

(e)
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(h)
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(c) is. declared. bankrupt or enrem into composition
with his or her creditors;

(d) is unable to perform the functions of their office
by reason of menul or physical infirmiry;

No. 2l
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is removed in accordance with section l0; or

dies.

]Vhere I vacarcy occurs in the membership of the
der section 10 or ll, the Cabinet Secretary shall
new Trustee in accordance with the provisions of

The Board shall-
formulate policies relating to the Scheme in
accordance with the provisions of the Retirement
Benefits Act.1997:

collect contributions and income payable to the
Fund under this Act;

pay out the various benefits to persons entitled to
the benefits as provided under the Act;

protect the Fund's assets and ensure long term
viability of the Scheme;

ensure efficient management of the Scheme;

ensure prudent investment of the monies forming
part of the Fund;

negotiate competitive annuiry rates on behalf of
members;

ensure that lhe Scheme observes high standards of
corporate and business ethics;

Filling of
vacancy

(i) advise the Cabinet Secretary on any matter
relating to the objects and functions of tlre Board
under this Act; and

0) perform any other functions assigned to it under
this Act.

14. (l) In the exercise of its functions, the Board shall
be accountable to the sponsors and the members of the
Scheme.

Funcdons of rhc
Boerd

Po\r,ers of thc
Boad.
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(2) T\e Board shall have all powers necessary for the
proper performance of the functions of ttre Scheme under this
Act.

(3) Without prejudice ro rhe generaliry of subsection
(2). the Board shall have power to-

(a) supervise the assets of the Scheme in such manner
as best promotes the purpose for which the
Scheme is established;

(b) appoint a custodian, fund manager and
administrator to carry out their fundtions as
specified in the Retirement Benefirs Act, 1997:

(c) determine the provisions to be made for
administrative expenses as provided for under
section 38 and for reserves of the Fund as
provided for under section 39;

(d) ensure protection, where necessary, of the assets
of the Scheme;

(e) associate with any other institution so as to further
the purpose for which the Scheme is established:

(0 receive granls, _gifts. donations or endos.ments
and make legitimate disbursements from them:

(g) enforce remittance of outstandins Contdbutions
by a sponsor:

(h) invest any monies of the Scheme nor immeoiarelr
required for its purposes;

(i) delegare any of its powers; and

0) undertake any activity' necessary for rhe
fulfilment of any of the functions of the Scheme.

(4) The Board may, subject ro such condirions as it
may c^onsider necessary, by directions in writing, delegate
any of its powers to any one or more of the Truitees oi to
the chief executive officer or employees of the Scheme.

^ . 15. (l) The Board may establish commitrees consisting
of the Trustees fc" the better carrying out of its functions,

(2) The Board may co-opt persons to committees
established under subsection (1) for a particular reason and
such persons shall hold office for suctr period as the Board
may determine.
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, (31 The pe$ons co-opted into a committee undersubsection (2) shall nor be more than rhree.
(4) Subiect to anv 5p6slfi6. or general direction of theBoard, a commiuee 

"".m6li.h.a 
,rE;;ffi#;;;"irl ,n",regulate its own procedure.

I6. The Trustees shall be paid such remuneration as theAurhority may determine tn accordance with the RetiremenrtsenefiB Act.

.17. 
(.1) The business and affairs of the Board shall beconducted in accordance with the s.h.l;;l 

svqs r,

--_..,!11 
pxcept as prov.ided in the Schedule, the Board mayregu.late tts own Drocedures. zubject ,o .ornpli*J"-ii,t, ,t.Retirement Benefits Act and ,l*'r.grffi;::ffi#;.

(3) The Board may invite any person to attend any ofrrs meetings and to oariicipat. in its.a"i;l.ru"tiorr,,iur r*nperson shall nor have a votl in *l of lt, J*ir}"".., ""
18. (l) There shall be a chief execurive officer of the

::T111..yh. sharr. be uppoint"a t y"ir,J'ij"rli. ii'-rer, .competltlve recruitment p()c-ess on such terms and
:::11:.,.o1: -as 

may be specified *',r,."irrJr'ilin, orapporntment.

(2) The chief executive officer shall be an ex_officiomenrber of the Board .

(3) A person is qualified for appointmenr as rhe chiefexecutive officer if that person _
(a) rs a citizen of Kenya;

(b) holds a degree from a university recognized inKenya;

Oi li at 
{eas1 p1 years of experience of which fiveyears should be at senionirunug._.nt t"rJ in uprofession relevanr to *,e run"iio.ns; ;;i;.^.

as may be defined in thc Regulations; ,rd 
'-.

(d) meets tlre requirernents of Ieadership and integriry
ser our in Chapter Six of the Constitition ,

(4). The Chief Executive Officer shall be theaccounriug officer of the Scheme ,"J,;;;;"ry;trrJio*aand, supjec-t ro the direcrion of the s"i.dl siji b"responsrble for the -

No.2t

Rcmuncration of
Trustecs.

Mceriogs of thc
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(a) implementation of the decisions of the Board;
(b) day to day management of the affairs of the

Scheme;

(c) management and discipline ofthe employees of the
Scheme; and

(d) any other function that may be assigned by the
Board.

(5) The Chief Executive Officer shall hold office for
a term of rhree years and may be eligible fo. ."_uppoinirn.nt
for a further final tenn of thrle _r-ears-. 

- -rr-""

(6) The Chief Executive OlTjcer ma1. be :e-aor.ed
fronr office by the Board such grounds ur ril U. s.r out in
the instrument of appxrintment.

, (?) Before the Chief Executive Officer is removedfrom office under subsection (5), tf,. Ciri.i-n*."rtir"
Officer shall be given -

(a) sufficient notice of the allegarions made against
him or her; and

(b) an opportunity to be heard either in person or bv a
legal representative

19. (l) The Board may cngage such orher emplo.r_ees
as it may consider necessary for-the performun.I-of i,,
firnctions under this Act.

(2) "I\e terms and oonditions of service of emplovees
of the Scheme shall be detemrined by the BoarJ. 

----''--

20. (t) The cornmon seal of the Scheme shall be keptin such cusrody as the Board may direct and ,irJf *, o.
used except on the order of the Board.

(2) The common seal of the Scheme when affixed toa documenr and aurhenticared shall be officiaily ;;;ced,
and.unless the contrary is proved, an order o, uutilo;r"tion
oI the tsoard under this section shall be presumed to have
been given.

PART III_ADMINISTRATION OF TIIE SCHEME
21. The Board shall appoinr a fund manager of the

Scheme who shall, in addition ro the duties pr"r.ri'U.a una",
the Retirement Benefits Act -

20t9
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:,""rifi * j,,#ti,"fl.id:x,i""l,r."ill,3,;?:::*#.",:*:

(a) receive the contrib' - 
fillfl .ffi ;:' fl :::, lfi ,*Hl'.j",'*ffi Ti,,",:

(b) not Iate.r than rhe
receipt ol rhe 

""rr.*,tTi-11'-'ness 
day following

,h. 6;,;;;,;#. ;"T':,T ff##ffil1i:fji

, ouno oor"rrr,)Ji 
^erire 

menr scheme
implement the investment
approved by the Board; 

policy of the scheme as

manage the Scheme Iffi ;i,:,,; 
:ff T:". lHff 

" 
iil'" #,ThJl

maintain books of accou
tran sacdons ..rr,r re,;illl|n#",r,, in vestmen t

*i[df,1F;::'ffiTr'ffi :,"ililffi;#
l^"f:T any other function rhar rnay be assisnedrn rhe rnstrumenr of appoinrme", _d"inil*,iitr.

recerve and keep in s
gocumenrs, securiiies uno'it^-:-'_.,ogy. 

the firle
in rrusr fo.h" ;;;;;';;J'#ffiil::, Scheme

col.lect dividends for the Scherne;

i:ifl 1ii{iii*#i "J:#l;r .f #*},H

j'fj".f,li 
; iif l.;i:1,il:llj,: on the i n ves rnen B

r;:'.m'ilin'.,;i#:':.Y",'jJ','ffi;':,,Hfi

2019

(a)

(b)

(c)

(d)

(e)

No.2I

I

a

i

o

Custodian of lhc
Schcm..

(c)

(d)

(e)

(f)

(g) submit ro rhe Board a
or,,r,." i*.,"irilliJ,: TLi",3lr:jTfl,J iffi:hetd by rhe Custodian;
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execute, on behalf of the Board, the relevant
proxy for the purpose of voting ln r"tation to the
lnvestments; and

(D ryrf9.. any orher function that may be assignedin the instrument of appointrnent tr any- Stnerwritten law.
(2) The custodian shall maintain all funds and asse6in its cusrody-ro the order of the Board ;;J;ffi ,oi r,irir"

1ny pension fund or assets in its custody to *.ri-it, o*,financial obligation _

23. (l) The Scheme shall be administered bv anadministrator appointed by the Board.
(2) The administrator shall be an employee of the

Board-

(3) The functions of the arjministraror shall be to_
open and maintain an account for each member;
upon receiving derails of the contributions
remitted under this Act, cause ttre amount oiitre
contributions to be credited in the account of the
member in respect of whom ttre sponsor tras maJe
the payment;

inform the Board if a member,s contribution
details differ from the expected;

PtY,g.. custonler suppon services ro members,
lncludlng access at least on a quarterly basis to
members' account balances and siatements:
keep and maintain proper books of accounts of
the Scheme;

cause to be paid relirement benefits to a member
who has retired;

20t9

a
Adminisraror

(g) be responsible for all calculations relatingto
retirement benefits; and

o
(h) ganl our any orher furcrions as may be djrecred

by the Board from time to [ime.
(4) The rCministrator shall ensure that all income

earned from the invesrment of the Fund is OistriUuiJio *re
credit of the members' retirement salings accounts,ura fo,
clearly defined and reasonable fbes, 

-charges, 
aorta 

-"na

expenses of transactions as may be approvediy the Board.

a

t7

a
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24. (1) A member shall, so long as rhe member

I::ri": in the employmenr ot.a sponsor, conrribure nor lessthan twelve percent
emoluments to the Scnemll 

rhar member's pensionable

, (,2) E^very sponsor shall conribute to the Scheme notress trran fifreen per cenr ur u.l.r;;;ffi:ililli.nr orevery employee who is a ..mb., of ril i;.#.ptu. o"amounts necessa-rv to Ibenefit. _ cover the premiums for insured

(3) Subjecr to such.guidelines as rhe Board may issue,rn consutrarion with rrri r^._,r.i.-unJ lp",irr".Ir"r rt.Scheme, a member of the Scheme muy make additionalcontributions to the Scheme.
(4) hr addition ro the contriburions specified in

]lr_:::,:rr, Itl. and (2). rne sponsor shatr rake our andmarnrarn a life insurance policy. rhar frrs alsufility i.n"nr,tn lavour of every member of if o S.1,.n,.-, i", ..r.l"ri,rmof three times of theemoluments. nrember,s annual pensionable

(5) Upon comrnenceme.nr of this Act, contributionsrequired to be made under su.bsecrio;;iii;;jiiifu b"deducted by a sponsor from the sarary of the contnbutor ineach month on which the sa)ary i. p.id'.ri .i"ii,il p.,a
l"-,"o,h:, 

S..l.T. rogerhcr with 
- 

rhc !pr,*Jr"..,,,rllrri",betore the loth dav of eve
other day u,hich rniv 5" n.lt1l9'dtl 

month or before any
t 

" 
eutrrlriry.-'r 

rrrqr r''(' rrutrtied in writing and approved by

(6) Any conrributions no1 ngd to the Scheme by asponsor within ten davs after tl. r.it-j.y'"itr,. l,rj*a*month to which the conrib
during the p;;ffiilil#u!(ms relate shall attract interest

rheB-oarJi."riri"',"";,'f :';:,,il:ff .i"f J::f ",1ll
not be lcss than the rate soectfied in the Retirement BenefitsAct and Regulations.

.^_^Jll- All.unpaid conrriburions and .inrere-.r rhereon shallconsrrture a cjvil debt of the respectir,",pon*rlna"JtJ u.recoverable summarily by the Bbard ,; il:il;; #;;*.(8) The Board shall reporr ro rhe Authority at suchrntervals as specified bv thc Author:.v. iiir.#ii"rl"r, 
"rcontriburions outsrandins and nor,*""ir#.,ri,"i""rt.

deadlines specifi ed herein"

No. 2t

Contriburions.
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25. All the benefits derived from contributions by a
member and a sponsor shall vest immediately in the
member.

26. (l) A member shall not withdraw membership or
retirement benefit frorn the Scheme while the member is in
the employment of a Sponsor.

(2) A member may withdraw benefits from their
account before normal retirement age in the following
circumstances -

(a) resignation;

(b) dismissal:

(c) ill health:

(d) emigratir>n.

(3) Despite subsection (l)-
(a) where a member leaves employment before one

year of membership, the member may opt for
payment of his orvn and the rvhole of the
sponsor's conrributiots. to.gerher u'i:h allocated
irrvestntent incor:re :

(b) where a me:rtle: leares e::,: or'::.:::: :.;:e: one
year of mernbership bul :e:ir:e a:::.:-:': : :i.e
specifietl early retirenrent age. r::e r'.'.3:'::l -':'.
opt for payment of -

(i) his or her own contribution and the sponsor's
contribution as may be prescribed by the
Retirement Benefits Authority and lhe
investnrent incorne that has accrued in
resp€ct of those contributions; and

(ii) the balance shall be rerained in the Scheme
and continue to accrue interest until the
member attains early retirement age. or
transferred to another registered Scheme of
the mernbers choice;

(c) a member may opt for payment to him or her of
the total amount of vested accrued benefits before
altaining the early retirement age-

2019

Vcsting of
bcnefits.

Withdrawal of
mcmbcrship or
bcnefits.
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a

a

a
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(,) oj._g:ulo: , ,,, n.rl*"J'*lolff*,,"ounng deferment, if
in"upi. it"tJ' a-r.';',,;T.ffiTf *XXitnat it would occasion
rr he or she *.. rr..prlffiherrretiremenr,

(ii) il^*_....,nber has emigrated from Kenya roanother country withi
rerurnrng ro reside i, i1'-.1" 

intenfio; of
t,,,ppilu"o uJ;;;,,fi||', iil: ,[:"jj$loenetlB and submitted. 

;

l1lf "l j . r rr," i.,.n ir',",X1"#r*r":i[,J:Aumonty.

No.2I

a

o

27. (l) Despite anvmembe*i,o .Ji., i. .L,,i"TT fl?irilHrl:_*:y",,(a) on 
_arraining the

lnt #ri ix: T Tfi 
jf 'ffi ,iil ;i',il.T::

,r,"y i,,,.'*j#r,:#fl",,|[ j#:rdeems that

(b) on the advice of

i1#fl*:5'.ilH;Jd:+,ffiryI;fli
(2) The proof of aee

rum: mmd; i,5,.T.'.,;::?i,ff *Hi$ H:

Rctircmcnt from
s€rvice

Early rctiremcnt

a

(a) birth certificare;
(b) narional identification card; or(c) a valid passpon.
28. (l) Notwirhstandi

i,i,* ;,Fr{: 
.;k? 

}*ffiTrr ll:. 
jdltr*+:?

(2) The proof of aor

l"',',8',n"r'.'.l1;i}'l'iY:;:iJ,:',;If #ilT,#f :
(a) birth certificate;
(b) nadonal identification card; or

a

?l

o
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(c) a valid passpon.

^ ?9. <ll Where a member retires as provided in thisAct, the member [l?v r€our
him or her_ _ , est the Board in writing to pay to

(a) a lump sum from the balance in his or herretirement savinqs account that shall not exceedrhe equivalent of <-rne_rhird 
"f 

rh.i;;r;;; '^

. Provided that a Member may withdraw any add:tional
,u_glrn,u.v 

con rri bu tion s made i nto,f,.' i.f,. rl?ritl..crnterest in full:
(b)monthjyorquar:e:.r.::-.'.-=:'-:e.;::''.:.

accordance ri.:l} a :u::::_-u a.r,=ra- 
-,1. 

,_,Board on rhe adr ice .rf an ..:_i. ,' 
-

(c) nronthiy ur quarlertr ar:ru:rr :br .i-.. .. .-. ..
fr,x, ari uon"ir.Jir.uri ii,r,;riii,.i"., ;-:'-':: i: '

, P.rovided thar rhe annuiry shall include a provision forbenefits payable to dependants ,pon u ,.rb..t-jea"th:"
.^_^I?) 

D"r.pi:. the provi.sions of any other rvritten law. aDenetrt granted under this -{ct shall not f._

2019
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Paymcnt of
rctittmeIt
bcnefits.

P:--::-.tl oi
:c::l:3::d
: a-_e.-- 3rrs of lhc
:.a::1bcr.

Disputc on
nomination

(a) assignable or :ra:.ste:a:.e er..::: .:with the terrns () 
j . ,aa=a.aa i., -,

appro,r.ed br. the Boa:c: a::i -

a

(b) Iiable to be arrached in serrlemeni of any claim.
(3) The 

^ 
paymenr of. a retirement benefits sha^.commence f;orn the end of ttre monttr 

-lrimlair,.l..
following rhe month of rhe retirernen, 

"il;;;il;:'
^ , . 

(1).Er:ry paynrenr of benefits from the Scheme may b:subJect to deduction of tht
member under any mortsa; 

amount outstanding due by the

the Board .Ie guarantee facility approvi<J b1

30. (l) Every mernber shall provide his or herparriculars and those or n;s oi trei J"p."ar"i i" ,n"administrator in the prescribed manner.
(2) A member mav upclare the particulars providedunder subsection (l ) ar aiy rlme and, in any event, at leastthree years before retireme'nt.

_ 31. (l) Ifa dispute relaring ro a nomination under rhisPart arises, the Board has power to consider evidencepresenred and determine the rightful aepenaani. 
-- - ' '--

o
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. (2) Nothing in this part may be consrrued as Iimiting or
otherwise affecting the inherent power of the Board, either
on its own motion or on the application of a party, to make
such decisions as may be necessary.

32. If upon the death of a member, benefits are paid
to a person validiy nominated under this part, no other
person shall have any other claim to the benefits against the
Fund.

33. (l) Upon the death of a member, the benefits
accrued to the member shall be paid to the pe.rson whose
particulars the Member had provided or ai the Board,s
discretion as otherwise provided in the Retirement Benefits
Act and Regulations thereunder

(2) In the absence of a nomination, the Board shall
apply the benefits referred to in subsecrion (i) to such of
dependants of the deceased and in such amounts as the
Board shall determrne.

* (3). Where a dispure arises under this section, the
Board shall consider any evidence presented before it and
determine the rightful benef,rciary.

34. ( I ) Where a member is missirrg and it is proved
that the member has not been heard of Tor such period as
prescribed by the law relating to presumption of death by
those who mighr be exp€cted to hive heard of the memberrt that member was alive, $ere shall be a rebuttable
presunrption rhat the member is dead as provided under the
Iaw.

(2) Where a person is presumed dead under this
section, the provisions of section 33 apply.

35. (1) If a member who was receiving a retirement
benefit under an income drawdown dies, a benefit that is
equivalent to the unutilized balance of the account of the
member shall be paid to the nominated beneficiaries of the
member.

(2) The paymenr under subsection (l) shall be made
to the beneficiaries eitler as a lurnp sum or as an annuity
commencing from the day following the death of the
nrember.

36. The retirement benefits under this Act shall not be
paid by the Scheme to-

a
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a member, while the member is still in the
employment of a Sponsor except where a member
works on a contractual basis foi the Sponsor after
their resignation or early retirement ; oi
any person as a loan, advance or other similar
benefit or payment except as provided under this
Act.

PART IV_ FINANCIAL PROVISIONS

2019

37. There is esrablished a Fund to be known as the
County Governments Retirer.re::r Sciene funa $ hich inatt
be .administered b1. :he Bra:c ::. a.-:.:ca:c: rl::: :his .fct
and other relevan: u ri::e:. 'a',,, 

s.

38. (l)'Ihe FunC shai. c.r:s:s: i:--
(a) monies as ma) \est in o: accrLe:o l:.3 S.l.i3:..: :._

the performance of its functions under this Acr or
under any other written law;

(b) contributions from sponsors and members;
(c) grants. -gifts. donations or orher endorvments

given to rhe Scher_--e:

(d) income riom jir es-.:::e::s r-air: :,, :.:e Scheme
rhat are appro\.ed o,. the Br;ard:

(e) fees and char-ees aurhorized tv the I : ..:i:

(f) monies earned by rhe Schenre ..:-,. :ny orher
source; and

(g) monies from any other source :--r:Ced or
donated or lent to the Scheme.

(2) There shall be paid our of the Fund_
(a) all benefits provided for uuder this Acr:
(b) the expenses incurred in the manaqemen ..::

administradon of rhe Scheme subject it_r rhe lir::::s
provided under this secrion.

(3) For the avoidance of doubt, nothing in this Act is
intended to or may be construed as providin{for or deairn_g
with.--

(a) raxes;

(b) the imposirion of charges on a public fund or the
variation or repeal of any of thoie charges;

County
Govcmrncdts
Rctircmcnt
Schcmc Fund

a

a

a

t

2+

S: -::ii !.i:'uds.
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(c) $e appropriatio n, rrrJi*) 
r".'i re.menr sc hc me

issr. <ir pi,uric- ron.'il'ot' 
custody' investment or

(d) the raising or guarant
repaymenr exceit as *fi::r:l ll1,l"#","i"fr

No. 2l

e

o

(e) marters incider

!4) The Board.rtal 
t. anY of those mafters'

may be paid- hall establish an account into which
(a) the monies lrar' "' 

i{:$fri;'lffi U$:.l:*[ qI#kTft;Tj

,0, 
il: i:il1#il:,,j*1ive expenses deducted rrom
rime ro ,;*" i.llld at the.rate upp.r.a r.o-
rnaximum of o:I 3: ,Board but '*bjt.i 

to ,
,"r r" 

"i'.ri.,lit.^1:..rr,il E:[ffi ::::,: .rrotrith the Aurhonry ,l.,,0r..'.ii]" ttr consullatjon

(c) monies that mav
,r, 

" 
.io"r," ; i"ifi',j#:.,9ff Ig *f: course or

(d) income from rhe 
.

,r,. .1"",,'i .ffi i:[:,ffj:,"if :#H:,jt.',(e) all monies frorn
a""utoi.i. 

"il,il"iil 
i,liloiource 

provided for or

, (5) Any unspenr n

:ll*:r.lli:,:l#:#iffi:.,'.:x',',','"'.n"'E',,#lxt
. (6) The Board mav intte account 

"".u]rri,.i 
'l']ill '-lt surplus monies held in

approved,,a..,i. ii"i*;:::!Ji;,1l"in asser crasses

*. 43ft #'r};f,:fllrlfl,,Taintain a.reserve account or Rcscrvc accouh(.

'' lr,**r*"lidffi:-'#[,Tilll;,,
i mpro vi n g * 

" 
;;,";;T fr:tiH#:, r,:?"* 

"t(b) any jncome of dte Scheme that the Boarddetermines should
retums to members ll"fll-1tid" to stabilize the
per cent or ru.t in"lljt"l.1o 

t maximum of ten
i,.... r"* a.i # ::fr: #x,i,T:1,*;lL",l, l1.T; *",,

a
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(2) Money shall not be drawn out of the reserveaccount except as directed by the Board for the purposes
provided for under subsection ( I ).

(3) Any monies determined to be incorr.c of the reserveaccount shall be treated as income forming p.rt of tf,.general income of the Scheme.

40. (l) Before the commencement of each financialyear, the Board shall cause to U" pr"p"r.A,sti_at"r'J ,f,"revenue and expenditure of the Scheme fo, tt at yeai. 
--

2019

Annual cstimates

-)o

(2) The annual e:1ii:r:a:3s s.re. :.aie :rovis:o: for allthe estimated exp::ci:-:e
year concerned ar:d. i:: ta.r:c-.::. s::

(a) pa.vnrenr of :i:e sa_a:::s. i..:. ;:.-:
charges in respecr oi the empior :: ;

a

(b) payment of benefirc and orher charges which are
payable out of the funds of the Scheire:

(c) funding of rhe registration, monitoring and
evaluation activities of the Scheme;

(d) mainrenance oi lhe aur.idings and grounds of rhe
Scheme:

(e) funding of traini:r-c. _-esearch and developrnei: :.:
activities of the Srl:::-e:

(D resene funds lo :::.er future or contingenl
liabilities in reiar:l,r- io retirement U"n"fitr,
irrsurance ()r rep.rrce:rrent of buil<Iings or
equipment; and

(g) such other matrers as lhe Board may consider
necessary.

- (3) The annual esrimares shall be approved by theBoard before the commencemenr of the fi,i-"r"f v.i* to
which they relate.

(4) Expenditure of the Scheme shall not be incurred
except in accordance with the annual estimate. 

"pprouaA 
Uy

the Board.

41. (l) The Board shall cause to be kept proper books
and records of accounts of the income, 

"*p"niitrr", 
urr"t,

and liabilities.

Accoun6 and
audit.

26
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. (2) Within a period of rhree mon*ls after the end ofeach financial year, the Bozud shall submit to un uuai,o,who is recognized and approved Uy Ure euthoriiv tne
accounts of the Scheme in respect of thrt y"* togetherwith-

(a) balance sheet showing in detail the assets and
liabilities of the Scherne as ar the 

"na 
of ,n"

financial year.

(b) a statement of the income and expenditure of the
Scheme during that year; and

(c) such other statements as may be required by the
Authority.

(3) The annual accounts of rhe Scheme shall be
f"re.gared, audited_and reported upon in accordance with the
Kerrrement Benetit Act and other relevant laws.

42. 
-The.financial year of the Scheme shall be thepenoo or trvelr.e months endin_g on the thirtieth June in each

year.

_ 43. The annual investment inc<-rrne eamed by the
Scheme shall after deducrion of alt expenses-Lj'.ora
properly paid out of the Scheme and any lpproprirtioo to ureserve account approved by the Board be credited to
members' accounts on a pro-rata basis.

44. (l) The scheme shall be reviewed by an actuary
appointed by the Board as provided for in thl i.tir"rnun,
Benefits Act.

(2) The actuary appoinred under subsection (l) shall_
(a) prepare a report on the state of the Scheme; and
(b) recommend any necessary action to be taken.

, (3) The-actuary shall submit the report prepared under
subsection (2) to the Board within ttre stipula'tea'tim" i, ,f,"instrument of appointment.

. (4) 1'he Board shall, within six months of the receipt ofsuch report., 
.consider any recommenaatons maai bv' ttre

Actuary and in so doing, may mke any action recommended
by the acruary.

PART V _MISCELLANEOUS PROVISIONS
45. Where there is a conflict between the provisions

of this Act and the provisions of the Retirem*i-n"n"nm

No.2l

o

o

o
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Act, the provisions of the Retirement Benefits Act shall
prevail.

46. (t) The Board shall-

(a) ensure that the Scheme is at all times managed in
accordance with the Provisions of this Act, the

Retirement Benefits Act and any other applicable
law; and

(b) take reasonable care to ensrue Lta: the

management of the Sceene or sai'e :{ee?::.g o: the

assets of the Sche:-re is :r.=.:: o::::-::: resl
interests of :he n:n-.:::s l.::.:: S:-.:"'.:.

(2) The administ:a:o:. i':n:
custodian shall -

(a) report to the Board and tlre Authority. as soor. as

reasonably practicable, any unusual occulrence
with respect to the Scherne which in their view
could adversely affect the rights of the owner of a
member's account under the Scheme: and

(b) report to the Board anC l:e .\:'--. l:::. . 3.s i : : - :.i
is reasona'cl1 ::a;:-:a:.e. :: : ::: - i: - --; :

remitted the :e': .t:::.- --: :::l : -:: .'-. 2..-- : ! -

retnittance rena:tls ::e ::': :::::: :iz.:- :3:- :a:':

47. No action or onlissitlr c1 a:'1 n:embe: i:: : ,

Board, or employee of the Scherne sha.i. if the ac! \1as i l

in good faith for the purpose of carrying out the provis: . '
of this Act or any other law, subject the person to :':- .

Iiability, action, claim or demand.

48. (t) A person who-

(a) witfully fails to remit contributions to the Scheme

as required;

(b) knowingly gives false information to the Scheme;

ot

(c) being a Trustee or employee of the Scheme,

wilfully misappropriates (he assets of the Scheme,

commits an offence and is liable on conviction to a fine

not exceeding five million shillings or to imprisonment for a

term not exceeding five years or to both.

2019

b Dlrty of carc

L::_q::

O

o

a

o

o

28

ll



o

O

o

a

o

a

o

837
2019 County Goverunents Retirement Scheme

(2) Where an offence under this section is committedUy a bo{f corporate, every person who at the time of thecommission of the offence was _
(a) a- director, general manager, secretary of thecompany or other similar orn"", o-inJ.uoaycorporate; or
(b) p_urporting to acr in any such capacity as providedrn paragraph (a),

commiB that offence.
(3) A person who is,_,u,..tionrliiJ.,-ii,rii.i?lJ:"ill*r"l#n;::".:;.r.J

rmposed, refund to the scheme,thre" ,ir.,, ,fr" 
"ar", 

ji 
"ryloss thar.may be incurred by the sctrem!-o;ff;l,f *"commission of the offence.

49. (1) Notwithsranding the provision of section 26,where a sponsor. having made. deduction from a member,semoluments for remittaice to rhe Scheme, fails to remit theconribution within fifteen
y1,-.,*3;1;ir,..iie;;iilr*.i"J;#l.T:,[::ffi i;J: j
fffi 

" 
Jjj:.", 

insriture proceedings r*,r," r""or",i,o.r",n.

(2) A notice under subsecrion.(l) shall be in wriringand copied to the Authority, and shall_

No.2l

hocccdings for
rEcovcry of
dcductions f.orn
sponsors,

o

(a)

(b)

!'.l',#"'I:,ffi i:[::f#, Ti;:TJlJc 
red to,h e

iltl:: *: sponsor rhar if he fails ro pay such sumv,_*Jrc r.rc explratlon of the notice, proceedinestor summary recovery of the sum ilffiii"i i;court wirhour further ieference to him.

^ 
(3) Any sum which is the subjecr of proceedines of

:lTrrry , 
recovery under ilxs- section shall attra-ct acompound interesr at the rate of rhree;;;";#;#;X;

. _, (1) Witholr prejudice to .any proceedings instituteduncler the provisions of this r

rarts co cornply *;rt, . no,,.tl^""-1l.l1Tt1o.n 
whorefuses or

,, u,.. ti on ilTi", 
"i 

r,l II,,iFr.? JJi# l;:i, I iil#r.,.;conviction to a fine not exceeding five million shillings, orrn.the case of a natural p..rnn, ,Jirp.i.ffiil#;?r_
not exceeding two years, or to both.
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(5) Where an offence under subsection (4) is a

continuing offence, the person convicted shall, in addition
to the penalty prescribed in that subsection be liable to a

further fine of one thousand shillings for every day or part
thereof during which the offence continues.

50.

(a)

A person who-
contravenes any provision of this -{ct u:icr is
expressly stated to be an offence bu: icr ri::::: :o
other penalt)' is prescri5ed: or

fails to comp.r .r::: r-1 ::::--:: : - 3: :' :', :.-.e

Authorin'.

20r9

Gcncra: p.Bhy

Rcpcal and
Evocalion
Cap.2'72.

L.N.50 of l( -

Exlcnt of
cxcmption from
o(hcr s!alulory
sahcics.

(b)

commits an oft'ence a:r: :s .:a: :. .: : -'- -

fine not exceeding one hu:,il:ec ::'-,t;sa: : -r: '
imprisonment for a term not exceeding one )eat

51. The Cabinet Secretary may, in consultation with Re3cl'I:i:s

the Board, make regulations generally for the beuer
carrying into effect the provisions of this Act.'

52. (l) The Local Authorities Provident Fund Act is
repealed.

(2) The Local Authoi::es Pe:s:ors Tr:st Rules,20O7
are revoked.

(3) The Laptrust (Lmbrei.a. Re:i:e:,::-; Frnd Trust
Deed and Rules registered under tle R.e:-::::".::,: Benefits
Act are revoked.

PART VI_SAVINGS AND TR.{\SITIO\
53. The sponsors and nrembers of the S,-' .: . : ,-.ai be

exempt from making Tier 1l contributions nl ::: \,::::1;
Social Security Fund.

54. (l) Eligible employees to whom this Acr app.::s
and who, prior to the commencement date, were members
of a contributory pension scheme may, subject to rhe

Regulations made by the Cabinet Secretary, trans:er an,y

such contributions to the Fund.

(2) Eligible employees to whom this Act zrpplies and

who join a sponsor on or after the commencement date and
were members of a contributory pension scheme may,
subject to the Regulations made by the Cabinet Secretary,
transfer any such contributions to the Fund.

.\-iic,,rrl
!:r arranl
e:ri:.J!.ai
',!::iic:iad !o
c ).la:!
govclnncnl5.
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o
(3) A person who, at the commencement date, is an

employee of the natronal government and whose remaining
period. of service 

-is _five years or less, is not eligible to joii
the Scheme and shall have his or her pension paid out under
the provisions of che pensions Act and the Widows and
Children Pensions Act or any other relevant legislation.

_ (4) A person who was an employee of a local authority
and was a member of the Local Authorities pensions Trust
3nd 

wh9.se. rgmaining period of service is five years or less,
is not eligibie to join the Scheme and shall have his or her
pension paid in accordance with the provisions of the Local
Authorities Pensions Trust Rules, 2007 or any other
relevant legislation.

, (5). Eligible employees to whom this Act applies and
wno, pnor to the commencement date, were employees of
the national government shal have their pension ouid oo,
under the Pensions Act and rhe Widorvs and bhildren
Pensions Act, for rhe period rher. served in the national
governrllent.

, (6) Eligible employees to whom rhis Act applies and
wno pnor to lts commencement date were employee of the
local authorities and who are eligible for Uenents und", u
defined benefits scheme shall [ave their prior f"*ion
benefits paid out of the closed funds, as rhe caie may be, for
the period they served the local authorities.

_ 55, ( I ) The members of the tocal Authorities
Provident Fund and the Laptrust (Umbrclla) netiremenr
Fund shall be transitioned into the Scheme.

(2) The funds, assets and other property, movable and
immovabie which immediately befoie ih. .orrn.n""*"nt
date were held by or on behalf of the Local Authorities
Provident Fund and the Laptrusr (Umbrella) Retirement
Fund shall vest in the Scheme.

(3) All the records of the Local Authorities provident
Fund and the Laptrust (Umbrella) Retirement Fund shall Ue
translerred to the Scheme administrator.

(4) An rights, liabilities and duries whether arising
under any written law or otherwise, which immediarely
before the commencement date were accruing, imposed or
enforceable by or against the Local euthoriiies hovident
Fund and the Laptrusr (Umbrella) Reriremenr Fund shall

No.2l

Cap. 189
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vest in, be imposed on, or be enforceable against theScheme.

. (Sl Any suit or legal proceedings by or against theLocal Authorities p.o"rident Fund and the Laptrust(Umbrella) Rerirement Fund shalt 
"on,inrJ 

ur'ii ,#rJ".r.instituted by the Scheme or a_eainsr u";;;-r;;h'Jii.-'ro,on
:l-l"s^'" proceedings shatr a6are ;; ;;;;.;''r1" n,"vrrtue of the transition of rhe schernes.

20r 9

o

o

(6). Subjecr ro sectio: {). ::.e a:.:._e. :s:::--a:esapproved for the Locai .-\ r-,::i\:::ei 1.r,.,:1.. .;_-,i.. ,.,.
l"OT.l (UmbrellaT Rer::e::.:::: i_::: :..: :-: :.-.,-,. ., . :!j

:. l: :h: 
annual esrima:e, ;; ,;.:-i..:=,,,; _.-., 

, ; , _ 
t 

. -or ulat ltnancial year but rhose estin:a:es _,i. ,= .. :., .,
the Cabinet Secretary. '''crr - r ' ! :' '

. (7) The Auditor General shall cause an actuarial audirand valuation to be carried or, *l,ir-i.rp."t?",i.'.ror"a
schemes within six months upon the commencement of thisAcr ro ascertain the follorving f", ih; ;;;;;; "ii.rrrl i""rrrnanagement _

(a) assers acquirec 5r :.r: s;:::::i:
(b) Iiabiliries accrue,j l.. r::, :,...:.1:s.__.:
(c) employees of the sche:n:s.

_ _. 
(8) The Auditor (ieneral shall sla:::: i: :::.-__: :: :-. :findings of the au<rir and valuation i;il'iil;.i:..: S:::::and the. Narional Assernbly within rhree *on,l.,r] o, ._1. ,,,.out of the audit under subsection (7).

56. (l) An elieible s6p16yee of a sponsor *.ho.irnmediately before tie commencement date was a rnember
9f F". Local Authorities provideni rr,ro 

"r"ri""i"..rAuthorities pensions Trust Fund shall, upon thecommencement of this Act, be deemed to Ue'a m.eilUer otthe Scheme.

. . 
(2) The Local Authorities providenr Fund, rhe LocalAuthorities pension Trust, the Lo.ul ;;rh;;;Lr"p#i*Trust lDefined Benefirs) Scheme 

"rd 
th;-i;;j'l"rrtii,t.,

P_ension Trust (Umbretia) Retiremenirrri-rirrii"", 
""commencement date remain closed Funds ,o n"*,"noono

--::r..iJ::.c:ltres
P:o!jde::! FrIi
and rhe Loisl
Au(horitiej
Pcnsions Trust
Fund

o

3e
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ensure the preservation of all accrued righ6 of
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.(3) Subject ro subr

;lr'Tff ,,",x 
;[1,ffi 

.;mfiti:r ; tr'jJ'J,,;'j$
commencement date_ 

m perrod of five years from the

.(a) The provisions

$*t1"6jfitrfl#;t:i* 
jrifT ji##{f#*

. .(5) The staff of the

,,:ffi,Hf.*;-ifl[ffi,#ffi
_ (6) The Reriremenr
Irve. years from the 

"o.--u=!l: -'{urhorir} shall. rvjthin
implementation ffi;:l;:fiH:rnent of this Act, ensure the

. !Z.ftl Subject ro ser

ix: #Ifi : ih.':ilfi #iiiilii: 1:,'ffi ;TrJ "ffi Ncw cmp'vcc s

ill.*:*,:ll,,i,:.;:#:iT:T"THXf ff "?tJ3l.,Hi
.,0,[?o 

"" "?'ltJ]i:,.:',:l?^".: " 
a sponsor who are

;ll *:,i*ut.l ;.HJ* .,""#{,:ii;ii;r,:ffi ill
:i ;;: Xi: 

il ;T.;":X"il::r,m,,,*,;h11.",f,;*

Sl The provisions ofinro,ne.i ar # ;;;""i ;J.T:HT."T ffi..:l,*Xt#fi:
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REPUBLIC OTKEITYA

PARLUI]\4ENT
OTIICE OF THE CLERK OT THE SENATE

a SEN/SCLSW/202U5

o

a

Mr. Hosea Kili, OGW,

9ITq Managing Director/CEO,
CPF Financial Services,
P. O. Box 28939 - 00200,
NAIROBI.

Mr. David Koross,
Chief Executive Officer/ Board Secretary,
Local Authorities provident Fund B";;;, '
P. O. Box 19592 - 00200,

3'd March,202l

o

a

o

NAIROB T.

Dear Sirs,

RE: STATUS oF IMPLEMENTA TION OF THE COUNTY GOVE RNMRETIREMENT SCHEME AC 'l-, 2019
ENTS

The Senate Standing committee on Labour and Social welfare is established under
:ff 1:? Jiffi_:1j,.:l,jl.,"r_","," s;; i;s orders. rne commrtree i s _unaut"J-io

manpower and human rr)t/tuyrlDo ^t^_
r.uetture, wutr,, wJIIXt,;::;';;i::'!iXlr*X::;;;r;;',':;;,:i';Ti,;:r r:i;Elotteries and sports, pubric 

"rr"rroir*int, pubric amenities and recreation.

The county Governments Retirement Scheme Act,20l 9 was passed by parriament inJune' 20rg and assented to by Hi; E*Jr-"n"y, the president, in Jury,20rg. The Acrsought to establish the county b"r..r*.rrli Rl,i..."nt s"r,e*"-us a mandatory schemefor all county government. em^ployees, piouio" for the "roillr#"rt of the Scheme,sBoard of rrustees and provide ro. it" s"r,..,.', management and administration.

At its meeting herd on saturday, r3rh February,2o2r,the committee considered variousStatements referred to the iommittee on' ,un"., pension and resoived to invitestakeholders to submit a report on the above matter.
Consequently' the Committee _

o

The Senate
Clerk's Chambers
Parliament Buildings
P. O. Box 41842 -OOIOO
N.EIROBI, Kenya

o
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Telegraphic Address: 22927
Telephone: 2252299
rAx No. 310833
When Replying Pleale Quote

Ref: EPN/171/O7 VOL;F' /(24)

Mr. David Koross
Chief Executive Officer
The Local Authorities Provident Fund
JKUAT/ICEA Building, 9th Floor
NAIROBI

o
I

J

THE NATIONAI. TREASURY
Finance - Nairobi

PO BOX 20191- 00200
NAIROBI

Date: llth May,2O2l

D CE o,s o

c
**

o

Dear

IMPLEMENTATION OF COUNTY GOVERNMENT RETIREMENT SCHEME
ACT, NO.2l OF 2019

The County Covernment Retirement Scheme Act, No.2l of 2019 (the CCRS Act)
was assented to by H.E the President on l8th September, 2Ol9 and was to come
into effect on 7th October, 2019. The Act provides for the management and
administration of the County 6overnments' Retirerrent Scheme.

The implementation was however stalled through Court action in the following
three causes. which were later consolidated into Petition No.230 of 2019:

(a) Petition No.2l3 of 2019 - Okiya Omtatah Okoiti v. County Government
Retirement Scheme & 152 others: filed on Bth November, 2019

(b) Petition No.222 of 2019 - Kenya County Government Workers Union &
7 others v. The Board of Trustees of Local Authorities Provident Fund &
54 others; filed on 15th November, 2019

(c) Petition No.23O of 2019 - The Local Authorities Pensions Trust Board of
Trustees & Another v. The Attorney C,eneral & 3 others filed on 5th

December. 2019.
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I am pleased to note that following consultations amongst stakeholders that were
spearheaded by the National Treasury, relevant parties in the aforementioned
court proceedings have resolved to settle the contentious issues amicably out of
Court.

ln view of the foregoing, it is deemed expedient to constitute a working team to
smoothen the implementation of the CCRS, Act.

I will appreciate if you could favour us with the nominee to represent your
organization. Details to the nominee may be sent to the office of the Director
General, Public lnvestment and Portfolio Management, The National Treasury
so as to reach him before Friday 28th May, 2021.

a

a

o

a

Yours ,L
h

a

a

a

44

kur Yatani, EGH
SECRETARY, NATIONAL TREASURY & PLANNING

aon. Am a

I

t

,

a

a



a

O

\

PARI.,IAMENT
OFFICE OF THE CLERK OT THE SENATE

The Senate
Clerk's Chambers
Parliament Buildings
P. O. Box 41842 -00100
NIIIROBI, Kenya

,

a

a

a

o

Cabinet Secreta

REF: SEN/SCLSW 2022124

Hon. (Amb.) Ukur x)trtffis,
lOth February,2022

, EGH,
n -,.,,,1. 9.1.f,../,eum)

6+

Thc NationSl
P. o. Bof3o
Itaffoul.

reasurv and Planning,
007,

Hon. Justice (Rtd.) Paul Kariuki Kihara
The Attorney G
P.O.B l2 - 00r00

OBI.

Mr. Kennedy Ogeto, CBS
The Solicitor Ge
P. O. Bo 2 - 00100
N BI.

Mr. Hosea Kili, OGW
Group Managin cctor/ CEO,
CPF Fina Services,
l) ox 28938 - 00200,

AIROBI.

Mr. :r;lliJ Koross,
Chief Executive Officer/ Board Sccretary,
Local Authorities Provident Fund Board,
P. O. Box 79592 - 00200,
NAIROBI.

o

AND SOCIAL WELFARE ON THE COUNTY GOVERNMENTS RETIREMENT

a

Telegraphic Address
'Bunge', Nairobi
Telephone 2848000
Fax:2243694
E-mail: csenate@parliament. go.ke

REPUBLIC OF KENYA

a
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.-
Dea. S \-C

-/
RE: RESOLUTION OF THE SENATE STANDING COMMITTEE ON LABOUR

a

SCIIEMB ACT.2OI9 (CGRS ACT)



We refer to the Senatc Standing Comrnittee on Labour and Social Welfare's Stakeholders
Meeting on the Status of Implemcntation of the County Governments ltetirement Scheme
Act,2019 (cGRS Act), held on wednesday, 9tl, February,2022at which you were present.

During thc meeting, it was noted that some stakeholders had filed the following court cases
challenging the constitutionality and legality of the CGRS Act_

l. ELRC Constitutional Petition No. 2 I 3 of 20 I 9 : Okiya Omtatoh Okoiti vers us The Co unty
Government Retirement Sclteme & 152 Olhers;

2. ELRC Petition No. 222 of 2019: Kenyo County Government Workers (Inion versus The
Trustees ofLapfund & 60 Others; and

' 3. ELRC(NairobiConstitutionalPetition)No.230oJ2019:LoptrustversusAG&3Otlters.

The Committee further concurred with the following unanimous position taken by the
stakeholders during the said Committee meeting-

a) That thc Parties are open, ready, willing'and ablc to pursue an out-of-court
settlement of the above court cases.

b) That the cases should be subjected to a court-annexed mediation, pref'erably before
a mediator who has sufficient technical knowledge and expertise on matters relating
to pcnsions and who has not taken a partisan position on the matters in dispute oi
played a role in the enactment of the CGRS Act.

The Committee therefore resolved -

a) That the Parties should resolve their disputes amicably through a court-annexed
mcdiation.

b) That the Committee shall adopt the mediated settlement agreement and present the
same to Parliament, together with such amendments to the Act as may be necessary
to give effect to the mediated settlement agreement.

The purpose of this letter is to request your office to initiate the court-annexed rnediation
process as agreed by the stakeholders within two weeks from todav. lo th February.2022
and provide a comprehensive report to the Committee, by email on the address
csenate@parliamcnt. o.ke and copied to senatelabourc ommittee smail.com by
Friday, l5th April, 2022.
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Ms. Mwanate Shaban, Clerk Assistant (Cell Number- 0726953257; Email:

mwanateshaban@ smail.com , is the Clerk to the Comrnittee and is responsible fbr all)

arrangements relating to this matter.

xourr$&4,

a

J.M. NYEGENYE, CBS,
CLERK OF THE SENATE.

Mr. Nzomo Mutuku, MBS,
Chief Executive Offi cer,

Retirement Benefi ts AuthoritY,
P. O. Box 57'733 - 00200,

NAIROBI.

Ms. Wanjiku Wakogi,
Secretary,
State Corporations Advisory Committee,

P. O. Box 42145 - 00100,

NAIROBI.
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CPF Flnonciol Servicos

7,h Floor,CPF House, Hoile Selossie Avenue
P.O Box 28958 - 00200 Noirobi,KenYo
Tel: +254'lll ll4 0OO | +254 72O 433 354
Emoil: info@cpf .or.ke

CPF FINANCIAL
SERVICES

Orrr Ref: CPtl 1112

Yciur Ref: SEN/DSEC/S CLSW / 2024 / 67

3lst June 2024

J.M Nyegenye, CBS

Clerk of the Senole
Clerk's Chombers
Porlioment Builr.iings

NAIROBl.

Fulflling Lives

r-,'-i sttNATE
i'lflirlvED

0 3 JUL 2021,

1,,t.lPl.l'l'Y cLIlRK

O)t o6c &!

0 2 JUL 202t

((-'

U.ri

0 3 Jiii 2024

r-'^rr9y'l
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V\ c reirri ,.r the obove molter ond your letter doted 24n June,2024.

CPF Finunciol Services limited is o leoding odminislrolor of retirement
schemes in Kenyo. lt is the current odministrotor of Loptrust DB Scheme
Pension Fund, Public Service Superonnuotion Scheme, CPF lndividuol Pension

Scheme, County Stote Officers (Umbrello) Pension Fund, Wospo (Umbrello)
Pension Fund omong other retirement benefils schemes in both the public ond
privote seclors.

We, bosed on our experiences ond expertise in lhe pension sector, wish to note
the following in respect of lhe coptioned Bill:

l. Members of County Assemblies currently subscribe to the following schemes:

{o)County Stole Officers (Umbrello) Pension Fund, o pension scheme
estoblished purposefully for members of the County Assemblies.

ib)CPF tndividuol Pension Fund, on individuol pension plon estoblished for
privote individuols who would wish to secure their fulure by mokirrg
vcluntory individuol pension contributions. This Scheme coters for Menrbcrs
of County Assemblies ond enobles them 1o convert lheir pension lo grcluity
|n lins with the lncome Tox Act, Cop 470.
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(c) Lopfund, o providenl fund estoblished under the Locol Authorities Provident
Fund Acl, Cop 272. The Scheme provides benefits in terms of lumpsum
poyments lo members of the defunct locol outhorities.

2. CPF is the Administrolor of the two of the Schemes mentioned in poro. 1

obove, nomely Counly Stote Officers (Umbrello) Pension Fund ond CPF
lndividuol Pension Scheme.

3. Members of County Assemblies ore by low entitled to Grotuity of the rote of
3l% of the employee's bosic solory. Under CPF lndividuol Pension Scheme ond
County Stote Officers (Umbrello) Pension Scheme, grotuity of o member is

remitled to the Scheme ond converted lo pension pursuont to section 5 (4)

(g) of the lncome Tox Act, Cop 470 Lows of Kenyo. Under the soid Scheme,
Members con benefit from inveslment income, tox incentives, omong other
benefits when lhey join the mentioned pension schemes.

4. County Stote Officers (Umbrello) Pension Fund is o pension scheme estoblished
exclusively for Members of County Assemblies ond is speciolly designed lo
coler for the inleresls peculior to Members of County Assemblies.

5. We nole thot bosed on comporoble stondords ond equity, we odvise lhol
Members of County Assemblies should enjoy benefits which ore proporlionole
ond their pension scheme ought lo hove on equivolent or comporoble design
ond slructure to thot of the Porliomentory Pensions Act, Cop 196.

6. lt is odvisoble thol o pension scheme for Members of County Assemblies should
provide, omong olher things, for benefils slructures for o member who seryes
I term ond those who go for more lhon two lerms ond how they sholl occess
their benefits. Further, we reconsiderotion of lhe following:

(o)The benefits structure befitting members of county ossemblies;
(b)The contribulion structure to fund the soid benefits;
(c)Retirement oge; ond
(d)lssues of breok in service, etc.

We ottoch herewith o Memorondum wilh specific recommendotions ond
justificotions for considerolion by lhe Senote.

voroS^l *4
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pRoposED AMENDMENIS IO IHE COUNIY ASSEMBLTES' PENSIONS BILL,2024 (SENATE BILLS NO. 14 Ot 2024)

Clouse Current slotus
Long title An Acl of Porliomenl to:

provide for o contribulory
pension scheme for members
ond stoff of county ossemblies;

esloblish o county ossemblies
pensions fund for poyment or
gronting of pensions or
retirement benefits to Members
of counly ossemblies; ond olher
reloled motters.

Amend to provide exclusively for Members of County
Assemblies.

Appointing
Authorily

The oppoinling outhorily is

Cobinet Secretory responsible
for the NotionolTreosury who is

empowered to do lhe following
under lhe proposed low.

(o)Clouse 6 (5) - Ensuring lhol
not more thon 2/3 of
truslees ore from lhe some
gender.

The Court in Oftgiti 4, 11 otfrcrs o Cotnty $owrnnents Qgtirerunt
Scfiarc &, fia otficn; QouttE lPetsioa quf, Fhwciat scpica Lit tit f,
4, a otficrs (ntcau[Qartbs) (Qetition 21i, 222 4,2i0 of 2019 4,36
of 2022 (Coani[auQ) [2022] KFntqC fi5s4 (K[q) vide o
judgemenl doted 2d aeraficr2022 declored lhol it is

unconslilutionol for the nolionol government to ploy
o pervosive role in lhe running of pension schemes
for counly governmenl employees ond officers. The
leorned judge stoted lhus. in port -
209. to my wlc*unfitg, ptstns an enp@nnnt ficntfits a 5e

nawSd b ryto1m uter gkntc contt&ts, tlu rutiorut gowtttncttt
is tficreforc onh uder tfu oSfrqatbn n maQe prwisioa for pensioas for
i* empfoyees witfrin tfu context of miwtc emotovnmt contldcts.
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Employees in County Assemblies ore olreody
covered in lhe existing retirement benefils
orrongements, lhot is Loplrust, CPF ond Lopfund.



(b)Clouse 5 (6)- Appointing
truslees of the Scheme.

(c)Clouse l0 - removol of
lrustees.

(d)Clouse 1 1 - receiving
resignolions.

(e)Clouse l2 - filling of cosuol
voconcy in the Boord.

210. lflor tfusc nasuu I agnz vitfr fi, Actitioncn tfiat tfu [rr;irioa ol
tfic awernment to qa ifintecf, in tfic matucment of oarsiorc for cotntt
aogemrnent awfoyccs * a vbhtion of not oa$ tfu routfr Scfudufz u
tfv Constitution 6ut ako futicb 6 of tfrc Constitution wfricfi prwitc:
tfut tfu gownnncnt at tfie rutbrutant muty bwk aft frstinct drd
intcr[epcn&rt ant sfial[ anfitct tfici mutuaf ahtions on tfiz 6ark of
connttttioa ant coopcratiott

211. Ol ,".S"hting prrsiln for coutty gouemmcnt enpbyees tfic

Natioruf Govefincflt eflters into tfu rufq of tcrns aat
conlitions of seoicc of emofovees of dwefimafis. llfiis is
incompatiSbrtitfi tfie prwirioas ofAtticte 6 of tfu Cottstittttion adtfu
ooarurcfihg priacipb of derntution as espousetin tfu Constitrrtiort-

Esloblishmenl Clouse 4 (2) provides for
estoblishment of the Scheme os

o body corporote with
perpeluol succession ond o
common seol.

We propose thol the Boord of Trustees be estoblished
os o body corporole os opposed to the Scheme
ilself. The Boord sholl then be regislered under lhe
Trustees (Perpetuol Succession) Act, Cop 164.

The rotionole for this proposol is to prolecl ond
mointoin the independence of the boord. ils

fiduciory responsibilities ond comply with the
requirements of the Relirement Benefils Act ond the
common low of lrusts.

Role of the
Scheme ln
provlding Soclol
Security

Clouse 4(3) of the Bill provides
lhot the Scheme sholl be o
defined conlribution scheme
providing sociol security
benefits.

Sociol security in my view would be reckoned with
reference to Articles 43 of the Conslilulion. Article
43(l )(e) speciolly refers lo the role of the government
lo be the provider of oppropriole sociol securily to
persons who ore unoble to support lhemselves ond
lheir dependenls. The envisoged Scheme is o
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funded Scheme, funded by ils members (the
Members of County Assemblies) ond the respective
counly governmenls.

Admlniskotlon of
lhe Scheme

Clouse l8 - provides for
inlernol odministrolion of lhe
Scheme through o CEO.

Clouse l9 - provides for the
stoff of the Scheme
(Secretoriot).

Clouse 23 - provides thot the
Scheme sholl be odministered
by on odminislrolor opPoinled
by lhe Boord.

Clouse 23l2l - provides thol
the odminislrolor sholl be on
employee of lhe Boord.

We propose lhot clouse 18, 19 ond 23{.2]. be
omended lo ollow lhe Truslees oppoint on
Adminislrotor for the Scheme os required by low.
,tiu q,$irmcnt Aenzfts fla lcfircs an af,mhistrator as fol[ows:
'atministrato/ tuans tfu perm appointcf, u[cr d vritten inst lt ttct t

fu tfie trust*s of a scfiane to ruttuge tfia alministratipe affain of tfie
scfrau;

2 5f'. Qgqutenm* fot rcgirttatbn of alministrato*
No appfuiatfor tgistratioa as a scfiarc af,ministrator sfiall 5e rtgistctl
u[r.ss stufrappfua*-
(a)* a hti*l fraffity cottrpny hrcoryora*lntcr tfrc Companiesfla
(Cap. as6) ufrose fu6i0ty is 6niul @ sfiaos atdwfnse nain objeatue

is to fitlcl df,iritristrutioe senriccs n scfianes;

(5) fias ntcfi dnimwt paif, up sfrare ctpiu[ as may, fmn tinc to time, 6e

Wcri64
(c)it ctpaStz of meaitg tfia oSdgations to rrunhefi antsporcors specfu[
in tfu scfiaru rulcs;

@ fiar tfic pnfess*nut aaf, tecfinicat upciE ant atequate opcratiauf

Estens n perforn it's furctbrc ;
(e) fus ncwr fiea aa atministrator of ar1 scfrenc fw[ ufticfr fias Seen

citficr tcrqirtm4 wun[ up or phce[ u&r an inwim a.tmin*tratot
[uc to aryfault, citisfilb olpttiaty, of tfu atninistlltori
(eQ fiis in its rBoarf, of tDircctot dn[ np rutntgcnent stcfi numSet of
Wons as nay 5e psoiSd wfio an dcttanicaq ad pafessioruEy

rythfun in tuttza rehthg ta atmirirtratiol of scficmes, insttatuc,

hw, ucountitq, acauriaf scienr.e, econorbs, 6an&ing, firuace o
itflEst ncat scfimw

(
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(e5) fras at tast tfiirty tfine percett of its paitup sfian caplutotnd6y
'I(gryan citizcnt urrtess tfie appfuint is a Sanfor an hsuancz compnrl;
(fl ru* sufr alfrtiorut ft4tireie tts as nq, fmm time n time, 6e

WscaiSt[

Contribution
loter

Clouse 24 provides for
conlribution roles of members
of lhe Scheme ond stotes os
follows.
n %.m6cr of Couttty AssenS$ sfrat
cantrihue rut [css tfiat satan nougfit fwe
prcatt (7.5%) of tfu *lenfier's pensionabte

emofunen*.

@ fl spoasor sfratl contiSwe not bss

tfianffum Wett (15%) of tfiz pnrioa
emoturun*.

Aeasioaafi b enotanarts * [zfud utq
chue 2 to n odt Sasic sahry eachf,ng
fro*iry, transport an[ atq otfrcr
afiowarcu or fhtctuating emo fi,anmts.

Similor provision in lhe CGRS Act, 2019, which
reduces contribution roles lhus disodvonloging
Members hos been techrtr wtotutittttiorut null atd wi[ bY

Courl in O&giti &, 1 I otficts v CouttU gwettmatts Rltirencnt Scfiane

oL la otfrcn; County tPmsioa rurrt qiruncia[ Sefi)iccs Linit2f, {, I
otficrs (Int*stcf, aattics) (Qefiion 213, 222 &, 2i0 of 2019 & l0 o7

2022 (CoroMatd)) [2022] KFer.qC fi5E4 (I(/;q for being
conlrory to lhe requiremenls of foir lobour proctice
ond o violotion of Article 4l of lhe constilulion.

The some is inconsislent with the Relirement Benefits
Acl requirement thot benefits to o member should
be reduced lo lhe detrimenl of o member.

Also inconsistent wilh Section 138 (o) ond (c) of the
County Government Acl, 20,l2 which slote os follows:

(a) tfu offlcer's tcrms of scruice futdng amuuratbn,
alloutaaccs ant patsion or otficr Smefts sfiall aot 6e attcret to
tfu offveri &satwntqc; anf,
(5)..............
(c)tfu offuer's tcnns ant confrtiots of senria nq 5e aften[n
offrt's dta*aga

We propose o conlribution rote of 31% ond 12%

Employer ond Employee conlribulions respectively.
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These contribulions sholl be converted into pension
in lerms of seclion 5 (4) (g) of lhe lncome Tox Act,
Cop 420 ond opplied lo the following proposed sub-
funds:

O 20%: Qcttsion$wt
(il) 6%: ttu*- futbxmmt%{tc4tfutf,
(fri) s% gnryLfe&n$ ant
(;rr) 5%: Secrity antCar*lainuruttcc trwc

Viewed ogoinst olher slote officers of comporoble
positions, this proposol sholl bring equity ond
eliminole ony perceived of discriminolion.

NSSF Mondotory
Conlributions

Clouse 52 provides thol lhe
sponsors ond members moy be
exempt from moking Tier ll

conlributions to NSSF.

ln view of the judgmenl delivered by the Supreme
Court on $ehuzry 21, 2024, in StW,u CoiitPetitiott
@ppdcation) No EN2 XilEN4 of 2023: 'I(p1a tca $outctt
A&tociatiorr; nglbultuat lhtpbym Assocbtion 4 Coury Amsionct

Associdtiort-

(o)The NSSF Act 2013 remoins unconstilutionol,
null. ond void.

(b)No conlribulions moy be mode lo, ond /or
received by NSSF on occount of the NSSF Acl,
2013.

Tronsition We propose lhol the clouses be deleled for the
following reosons:

Members of County Assemblies ore not members of
the County Pension Fund (previously, Loplrust
(Umbrello) Pension Fund).

7

Clouse 53(2) provides for
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olher property from Lopfund
ond Loptrust (Umbrello) lo the
Scheme.
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u INTRODUCTTON

l. The County Assemblies Forum (CAF) is the coordinating body of the 47 County

Assemblies in Kenya. The primary mandate of CAF is to promote networking and synergy

among the 47 County Assemblies, coordinate intergovernmental relationsand enhance

good practice in legislative development. Our Mission is to provide effective leadership

and coordination of the 47 County Assemblies and through policy and legislative actiory

Promote a conducive working etrvironment for all itsmembers, and in that way deliver

quality services to the people.

2. As one of the pillars of the devolved govemment system, CAF is committed to engage in

processes that lead to the provision of the social welfare of Members of County Assemblies

2.O. BACKGROUND

2.1. The County Assemblies Pensions Scheme Bill, 2024, seeks to address the long-standing

need for a structured and comprehensive pension scheme for members of county

assemblies across the forty-seven counties in the nation. Historically, members of county

assemblies have faced challenges in securing financial stability post-retirement due to the

absence of a unified pension scheme. This has not only impacted their welfare but also

posed challenges in maintaining the attractiveness of public service at the county level.

2.2. The current pension arrangements for county assembly members are fragmented and

inconsistent, often leading to disparities in benefits and lack of uniformity in the

management of pension funds. Recognizing the critical role that members of county

assemblies play in local govemance, it has become imperative to establish a robust pension

system that ensures financial security for these public servants upon their retirement.

2,3, The Bill proposes the establishment of the County Assemblies Pensions Scheme, which will
be inclusive of all members of county assemblies and open to other public officers and

individuals approved by the Board of Trustees. This scheme aims to provide a range of

benefits including lump sum payments, periodic pension payments, and income draw-

downs, thereby offering a comprehensive solution to retirement funding.

2.4. The Bill also sets forth the administrative framework of the scheme, including the

aPPointment and roles of the Fund Manager, Custodian, and Administrator (Chief
2



Executive Officer), and delineai"dJiffi'Fffi.U$:^?or membership, vesting of benefits, and

withdrawal provisions. It further includes financial provisions for the management of the

County Assemblies Pensions Scheme Fund, investment strategies for surplus funds, and

requirements for a reserve account to ensure sustainability.

2.6. Overall, the County Assemblies Pensions Scheme Bill, 2024, is a significant legislative

measure aimed at enhancing the welfare of county assembly members, promoting financial

security in retirement, and ensuring the sustainability and efficiency of the pension scheme

through structured Bovernance and management.

3
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2.5. General provisions within the Bill safeguard the rights and duties of the Board and its

employees, outline penalties for non-compliance, and provide for the recovery of

deductions from employers. Moreover, the Bill empowers the Board to make necessary

regulations in consultation with the Cabinet Secretary and exempts scheme members from

contributing to other statutory schemes.



4.0 SUMMARY MATRIX OF THE PROPOSED AMENDMENTS.

CLAUSE AMENDMENT JUSTIFICATION

1 Clause 2-Interpretation CAF is the institution representing

the 47 County Assemblies and all

the Members of County

Assemblies.

2 Clause 2-Interpretation Amend the Clause by adding the
following.clause:-
" The Prnicipal Seuetary means Pincipal

Secretraty under the State Department of

Deuolution"

Noting the amendment under

Clause 6(6) kindly recognize the

Principal Secretary of the State

Department of Devolution.

J Clause 2

" early retirement age" means such age as

may be prescibedbutwhich shall notbe less

than ffty years;"

Amend the Clause by adding the

following clause:-

""early retiremett age" means such age as

may be prescibed but which shall not be less

than forty foe yearsi'

The Forum proposes the reitiremnt

age to be the same as the Members

of Parliament as provided in the

Parliamentary Pensions Act.

4 Clause 2 Amend the Clause by deleting the definition ol The Forum wishes the committee

to take note of the caselaw of

4

Amend the Clause by adding the

following clause:-

" The Forum means County Assemblies

Forum"



"Cabinet Secretary" means the

Secretary

cauinel

responsible for the National Treasury;"

the Cabinet Secretary of National Treasury

and replace it the following definition:-

"The Forum Chairperson means the Chairman oJ

the County Assemblies Forum"

Okoiti fi i7 c';!;e:'s o Couniy

G oo ernm ent s R etir ement S ch em e

€t 764 others; County Pension

Fund Financial Sentices Limited

& 8 others (Interested Parties)

(Petition273,222 A 230 of2019

€t 36 of 2022 (Consolidateil))

[2022] KEELRC 73584 (KLR)

uthere it rpas held that it is

unconstitutional for the national

government to play a pervasive

role in the running of pension

schemes for county government

empioyees and officers.
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"pensionable emoluments" means basic

salary excluding housing, transport and

any other allowances or fluctuating

emolumurtsf'

mend the Clause by deleting the definitio

d replacing it with the follows:

" " pensionable emoluments" includes salary,

r e sV on sib ili $ all mn an c e, con s ti tu en cy allw) an c e,

nominateil member's allowance, ex fficio
member's allowance, house allw)ance,

accommoilation allawance and sitfing

alloutance;."

Given that MCAs'base salaries are

relatively low, incorporating these

allowances into pensionable

emoluments will address salary

insufficiencies and provide them

with greater financial security and

stability, particularly after

retirement. This amendment

ensures that their total

compensation is accurately

reflected in their pension

calculations, acknowledging the

full extent of their earnings and the

true cost of their public service.

6
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J Clause 6(2) & (s)& (5)

Board of Trustees of the Scheme

"The Board shall consist of- (a) the

chairperson elected by the Trustees from

among the members under paragraphs (c)

and (d);

(b) a coun$ execatioe committee member

responsible for matters relating to Finance

nominated by the County Council of

Gooernors;

(c) two people nominated by County

Assembly S eruice B o ar ds ;

(d) fae persons nominated by the forum

representing all the county assemblies in

the country of whom at least fwo shall not

be of the same gutder as follmos -
(i) lwo representatiaes of members of

county assemblies contemplated in Article

1.77(a) of the Constitution;

(ii) a representatiae of members of coun$

a. Kindly define SOCCAT(K) in the

interpretation section.

b. Amend the Clause by deleting sub-

clause 6 (2) (b) and amend sub<lause

6 (2) (d) to state as follows:-

" six persons nominated by the County

Assemblies Forum the forum

representing all the county assemblies in

of whom at least hoo shall not be of thc

same gurder as follows -
c. (i) three represettathtes of members of

county assemblies contemplated in

Article 177(a) of the Consfitution;

d. (ii) a representalioe of members of

county assemblies contemplated in

Article 177@) of the Constitution; and

e. (iil a representatiae of members of

county assemblies contnnplated in

Article 1,77(c) of the Constitution;

a) Defining "SOCCAT(K)

provides more the Iegislative

authority

b) Further, Senate should delete

the position of CEC Finance

since there is no justifiable role

to be played in governace of

County Assemblies Pension

Scheme.

c) Kindly recognize County

Assen:5les Forum as the

Forum representing the

Members of County

Assemblies

7



assemb lies contemplated in Article 177(b)

of the Constitution; and

(iii) a representatioe of members of county

assemblies contemplated in Article 777(c)

of the Constitufion;

(e) two represurtatiaes of the staff of the

county assemblies nominated W the

SOCCAT (K); and

(fl the Chief Execufiae Oficer zoho shall be

an ex oficio member and the secretary to

the Board with no ooting ights.

4. Clause 6 (5)

(5) The Cabinet Secretary shall ensure that

not more than koo thirds of the members of

the Board are of the same gender.

d the clause by deleting the "Cabinet
as it appears in subclause 5 and

erefore replace with " Chairperson of County
Iies Forum"

See decision in Okoiti & 11 others v
ounty Govemments Retirement
heme & 164 others; County Pension

und Financial Services Limited & 8
thers (lnterested Parties) (Petition 213,

&230 of 2019 &36 of 2022
Consolidated) ) [20221 KEELRC 13584
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5 Clause 5 (6)
(6) The Cabinet Secretary shall appoint the
persons nominated under subsection (2) W
notice in the gazette."

Amend the clause by deleting the "Cabinet

Secretary" as it appears in subclause 6 and
therefore replace wrth" Principal Secretary"

See point 4

6 Clause 1.0,

(1) A Trustee may be remwed from ffice
by the Cabinet Seuetary, in consultation

with the nominating body, for- (a)

inability to perform the functions of the

ofice aising out of plrgsical or mental

incapacity; (b) gross misconduct or

misbehaoiour; (c) incompetence or

negligence of duty; (d) bankruptcy; (e)

absence from fwo consecutioe meetings of

the Board taithout a reasonable

explanation; and (fl failure to meet the

requirements of leadership and integity set

out in chapter six of the Constitution. (2)

Before a Trustee is remooed from ofice

under subsection (1.), the Trustee shall be

Amend the clause by deleting the "Cabinet
Seuetary" as it appears in clause 10 and
therefore replace with " Chairperson of County
Assemblies Forum

See point 4

9



giaen an Wortunity to be heard against

the intended remooal. (3) Notwithstanding

subsection (1), the Authoity may remoae a

Trustee on grounds specifed in the

Retirement Benefts Act, Cap.197.

15 Clausc 11

1'1. A person ceases to be a Trustee if the

percon - (a) resigns in witing to the

Cabinet Secretary; (b) is conoicted of a

ciminal offmce and sentenced to a term of

impisonmoi of six months or more; (c) is

declared bankrupt or e'nters into

composition withhis or her creditors; (d) is

unable to perform the functions of their

offir, W reason of mental or physical

infirmity; (e) ceases to be a member of a

county assembly; A is remwed in

accordance with section 10; or (g) dies.

Amend the clause by deleting the "Cabinet

Secretary" as it appears in clause L1 and
therefore replace wlth "Chairperson of
County Assemblies F orum"

See point 4
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7 Clause L2 Amend the clause by deleting the "Cabinet

Secretary" as it appears in clause 12 and
therefore replace with "Chairperson of
County Assemblies F orum"

tNhere aaacancy occurs in the membership

of the Board under section 10 or 1.1, the

Cabinet Secretary shall appoint a neu)

Trustee in accordance with the prwisions

of this Acl

See point 4

8 Clause 13(i)

. ..............The Board shall- a

Amend the clause by deleting the "Cabinet
Secretary" as it appears in clause 13(i) and
therefore replace wrth" Chairperson of
County Assemblies Forum

Adoise the Cabinet Secretary on any

matter relating to the objects and functions

of the Board under this Act; and

See point 4

9 Clause 2a (1) and (2)

Contributions

" (7) A member shall, so long as the member

is a member of a count! assembly,

end sub clause(1) and (2) to with the
ollowing subheading:-

Contributions for Member of County
emblies

11

The proposed amendment to sub-

clauses (1) and (2) is essential to

ensure that Members of County

Assemblies (MCAs) receive adequate



contibute not less than serJen nought fiite

percent (7.5%) of that member's

pensionable emoluments to the Scheme. (2)

Eaery sponsor shall contribute to the

Scheme not less than ffteen per cent of the

pensionable emoluments of a member of the

Scheme plus the amounts necessary to

cooer the premiums for insured beneft."

I

l(1) 
Eaea Member of County Assemblies shnll,

po long as he or she remains in the employment

pf o tportor, contibute not less than twehte per

pent (12%) of his or her pensionable

emolumetts to the Scheme."

(2) Eaery sponsor shall contibute to the
lpcheme not less than thirty one per cent (31.%)

of the pmsionable emoluments of a member of
the Scheme plus the amounts necessary to cooer

the premiums for insured benefts."

Further add as clause 24 A (1) and (2) with
the following sub heading:-

"Contributions for Members of stalf of the
County Assemblies

(1.) Members of staff of the county assemblies

shall, so long as the member is a staff of a

county assembly, contibute not less than swen
nought fiae percent (7.5%) of that member's
pensionable emoluments to the Scheme.

(2) Eaery sponsor shall contibute to the

Scheme not less than ffteen per cent of the

pensionable emoluments of a member of the

72

pension benefits given their limited

term of service, which is fypically

only five years. The current

contribution rates -7 .5% from

members and 15% from sponsors -
are insufficient to efficiently finance

the MCAs' pensions and fall short

when compared to the current

gratuity system. By increasing the

members' contribution rate to nct less

than twelve percent (12%) and the

sponsors' contribution rate to not less

than thirty-one percent (31%), the

amendment seeks to provide MCAs

with a more substantial and

sustainable pension. This change will

help bridge the gap between the

limited service period and the need

for long-term financial security,

ensuring that MCAs are better

supported after their term in office.

The proposed rates will also ensure



Scheme plus the amounts necessary to cwer the

premiums for insured benefit."

that the pension scheme remains

competitive and more attractive than

the current gratuity system, thereby

encouraging better financial planning

and stability for MCAs post-service.

The proposed amendment to sub-

clauses (1) and (2) ensures a fair and

sustainable pension system for

county assembly staft who are

permanent and pensionable

employees. The contribution rates of

7.5% from the staff and 15% from the

sponsors are sufficient given their

long-term employment, allowing

adequate accumulation of pension

funds. This balanced approach

ensu-r-es comp:ei:.ersi.,'e co'./erage an.-1

financial security upon retirement

while maintaining the sustainability

of the pension fund.

13



0 Clause 52

Extent of exemption from

other statutory schemes.

"The sponsors and members of the Scheme

may be exempt lrom making Tier LL

contributions to the National Social

Secuity Fund."

mend the Clause to provide the
Ilowing:-

The sponsors and members of the Scheme shall
exempt from making contibutions to the

ocial Secuity Fund"

In light of the S:rpre:;:e Ce:::t dectsicn

in Supreme Court Petition

(Application) No. E002 and E004 of

2023, involving the Kenya Tea

Growers Association, Agricultural

Employers Association, and County

Pensioners Association, it has been

determined that the NSSF Act is
operatively unconstitutional, null,

and void. This ruling necessitates a

reevaluation of related policies and

actioru, including the provisions for

Members of County Assemblies

(MCAs).

ADDITIONAL AMENDMENTS TO BE INCLUDED IN THE BILL

Inkoduce a new clause to provide the

following:-

a) Medical Insurance

The clause should read:-
" a retired Member of County Assembly and

nlitled to Full medical cover."
use shall during his or her lifetime be

The pension scheme should provide a

medical insurance cover similar to

that provided to other retired state

officers in National Government.

L4



? I

Thank you.
Yours sincerely,

HON. PHILEMON K. SABULEI,

CHAIRPERS ON CAF

15
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Honourable Chairperson and flonourable Senators,

Good morning,

Thank you for mt 
:,pq"rTruty to appear before this Honorabre commirtee tosubmit views of the Nationar Tieasurrand Economic pl^;;;; the above Bilr.

I wish to respond as follows;

THII

Hon. chairperson, In the period leading to rhe year 2019, fonowing a consurrativeprocess, the idea of a unified pension .Jh.-. for an .orrrry gorr.fnment wotkerswas mooted. This red to the county Governments Retirement icheme (CGRS) Act,cap 1898 of the Laws of I(enya, which was assented to by the president on l8thSeptember 2019,with.o--".r..-ent earmarked for 7th bctober 2019. The Actestablished a Defined contribution Scheme with contribution rates of 7.5oh and15oh of basic salary Uy 
^e. 

e-mployee and employ.r, ;;;;";ty, and aimed toprovide pension br,"r!:t 
. f.i emproy.es Lr 

-tr,. 
ctrrnti.s. However, itsimplementation was d.r*"d^ll_muttple'court cases, culminating in a judgmentdelivered on 20th December zo2zby the Employment and Labour Rerations courtsitting in Nairobi. The court declaied the c^Gris unconstitution^I d,re to lack ofp"blt participation and conflicts with various Articles of the- constitution andexisting statutes.
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ONAL

I

I

1
RE

Hon' Chairperson, currently, employees of County Govemments subscribe to orie
:l g::-::hemes operating in t],. co,rrrti.s: the County pension Fund, theLAPTRUST, or the LAPFUND.



2.C M N S D COMME D IO S

Hon. ChairPerson;

1. Intention of the ImPugned CGRS

The Counry Gorr...,-tt'ts Retirement Scheme (CGRS) Act'2079' aimed to

provrde " .o-p,.htnsive pension framework for county employees' This

irutial intenuo.r'r"rrr^irr, ,ralid and crucial for ensuring financial security upon

retirement for countY emPloYees'

2. Inclusion of Employees of the County Executive

In addition to ivIC,q'' being coverei t"'dtt the proposed law' it is

recommended that the Brll be expanded to encompass all county workers,

whetherintheExecutiveorAssemblyarmoftheCounty.Thiswillensufea
urufiedp",,,io.'systemthataddressesthespecificneedsofallcounty
employees.

3. Resource Allocation and Efficiency
Asingle,cohesivepensionscheme*iI,..,,p,o.,,.resoufceallocation,enhance
investmentst,"t.gi.s,andpromotefinancialsustainabd]ty.Conso]idationof
pension ,.fr.*.r'*r1l leai to reduced admrnistrauve costs and greater

financial securitY for retirees'

4. Alignment with National PolicY

TheNauonalRetirementBenefitsPolicyemphasizesthe.importanceofafair,
transparent,andefficientpensionssector'Aligningthecountypenslons
arrangement with the Nautnal Retirement Benef,ti Pohcy objecUves will

ensure better go,,...,^.'." and financial stabiJity for all stakeholders. This is

bestachievedunderaunifiedapproach,thustheproposaltoexpandthe
coverage of the Bill to all County Govertlment employees'

CO U ION

Hon.Chairperson'theNationalTreasuryrecommendsthattheCountyAssemblies
PensionsBl]],2024,bereorientedtoincorporatetheoriginalintentionofcovering
all county go.r.r.r..r"rr, *o'ftttt under 

^ 'r'ified 
pension "i'^g"*tttt' 

particulady to

include MCAs who are not currently covered. This approach will avoid duplication,

;;;;"" resource allocation, and align with national policy objecuves'

f-

NJUGUNA NDUNG'U, EGH
CABI ET ECRE A

Page 2 of 2
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THE COUNTY ASSEMBLIES PENSIONS SCHEME
BILL,2024
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THE COUNTY ASSEMBLIES PENSION SCHEME BILL,
2024

AN ACT of Parliament to: provide for a contributory
pension scheme for members and staff of county
assemblies; establish a county assemblies Pensions

Fund for the payment or granting of pensions or
retirement benifits to Members of county assemblies

and members of staff of county assemblies; and

other related matters.

ENACTED by the Parliament of I(enya, as follows-

PART I-PRELIMINARY
1. This Act may be cited as the County Assemblies

Pension Scheme Act, 2024.

2. In this Act, -
"actuary" has the meaning assigned thereto in the

Retirement Benefits Act, CaP. 197;

"administrator" means the person appointed as such

under section 23;

"annuity" means a pension purchased under a contract

with a registered insurer;

"approved issuer" means an approved issuer appointed

by the tiustee to Pl'ovide the services of appro-ved issuer in
accordance with the Retirement Benefits Act, Cap.197;

"Authority" means the Retirement Benefits Authority
established under the Retirement Benefits Act, Cap' 197;

"Board" means the Board of Trustees established

under section 6;

"Cabinet Secretary" means the Cabinet Secretary

responsible fbr the National Treasury;

"child" means any child of a deceased member

including a natural child, an adopted child or a step-child
who has not attained eighteen years of age or' if the child is
receiving full time education, not more than twenty-five
years of age and was at the time of the death of the

beceased wholly or mainly dependent on the deceased, and

includes an unborn child who, if already born, wou,'d have

been a child of the deceased;

Short title

Interpretation

No. 3 of 1997
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"commencement date" means the date of coming into
force of this Act;

"contribution" means the amount payable by a
member or sponsor into the Scheme under this Act; -

_ 
"county assembly" means a county assembly

established under Article 176 of the Constitution;
"county assembly service board,, means a county

assembly service board established under section 12 of thl
County Governments Act (Cap. 265);

"custodian" means a person appointed as such under
section 22 of the Act;

_ 
"dependant" in relation to a deceased member, means

a relative of the deceased who survives the deceased and
who, on the date of the deceased's death, was_

(a) a spouse to the deceased;

(b) a child of the deceased; or
(c) a parent ofthe deceased who was dependent on the

deceased for.^the provision of the ordinary
necessities of Iife;

"early retirement a-ge', means such age as may be
prescribed but which shall not be less than fif1y years;

_ "existing scheme', means the Local Authorities
Provident Fund, the Local Authorities pension Trust, the
Local Authorities Pension Trust (Defined Benefits) Schemeand the Local Authorities pension
Trust(Umbrella)Retirement Fund ;

"Fund" means the County Assemblies pensions
Scheme Fund established under settion 37;

. "fun! manager" means a person appointed as such
under section 2l;

"inbome drawdown', means the facility to continue to
keep retirement savings invested in the schjme and take an
income during a specified period rather than buy an
annuity;

"insured benefit" means the death in service lump sum
benefit and the disability lump sum benefit to be provided
in terms of section 24;
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"investment return" means a Portion of the return of

the investment declared by the Board and appropriated to

the account of a member;

"member" means an eligible member or staff of a

county assembly who has become a fiIember of the Scheme

and includes a person entitled to or receiving a benefit

under the Scheme;

"member account" means an account maintained by

the Scheme for an individual member;

"member of a county assembly" means a member of a

county assembly established undel Article 176 of the

Constitution;

"normal retirement age" means the age as set by the

Public Service Commission or any other Act of Parliament

for retirement of Public officers;

"pensionabie emoluments" means basic salary

excluding housing, transport and any other allowances or

fl uctuating emoluments ;

"Scheme" means the County Assemblies Pension

Scheme established under section 4;

"sponsor" means a county assembly service board that

makes iontributions on behalf of a member;

"spouse" means a male or female person to whom a

membei is married or was married under any other law'
whether monogamous or not immediately before their

death; and

"Trustee" means a member of the Board'

3. (1) The object and purpose of the Act is to-
(a) provide for the establishment of the Scheme;

(b) provide for the Payment of retirement benefits to
' ' 

mertibers of the Scheme when they becorne due;

(c) provide for the social security of members of the' ' 
Scheme by ensuring that the members save iu
order to cater for their livelihood during their

retirement;

(d) establish a uniform set of rules, regulations and

standards for the administration and payment of
retirement benefits for members of the Scheme;

Objects and
purpose of the

Act.
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payments through the purchase of

195

(e) establish transitional provisions for existing
schemes; and

(f) protect the benefits of the members of the Scheme.
PART II-ESTABLISHMENT OF THE COUNTY

ASSEMBLIES PENSIONS SCHEME

_ 4. (1) There is established the County Assemblies
Pension Scheme.

(2) The Scheme is a body corporate with perpetual
succession and a common seal and if,ott, in its corporate
name, be capable of-

(a) suing and being sued;
(b) taking, purchasing or otherwise acquiring, holding,

charying and disposing of movable and immovaUie
property;

(c) entering into contracts;
(d) bonowing and investing money; and
(e) doing or performing all such other things or acts as

may be necessary in furtherance of its fiurpose and
functions.

(3) The Scheme shall be a defined contribution
scheme providing social security benefits inciuOing_

Establishmcnt of
thc County
Assemblies
Pension Schcme,

Membcrship of
thc Schcmc.

(a) periodic
annuities;

(b) a lump sum as a commutation of pension or trivialpension in accordance with the Retirement
Benefits Authority Regulations ;

(c) income drawdown;

(d) gratuity; and

(e) any other benefit approved by the Board under this
Act.

5. (l)_Membership of the Scheme shall consist of all
memDers oI county assemblies and members of staff ofcounty assemblies.

(2) All members of the third counry assemblies andstaff shall, on the date of commence-"rit oiiti, Act, bedeemed to have joined the Scheme.
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6 (1) The management of the Scheme shall vest in a

Board of Trustees of the Scheme'

(2) The Board shall consist of-
(a) the chairperson elected by the Trustees from

among the members under paragraphs (c) and (d);

(b) a county executive comm.ittee member responsible
' ' for matiers relating to Finance nominated by the

CountY Council of Governors;

(c) two people nominated by County Assembly

Service Boards;

(d) five persons nominated by the forum repre-senting

all the county assemblies in the country of whom

al least two shall not be of the sane gender as

follows-
(D two rePresentatives of members- of county

assembiies contemplated in Article 177(a) of

the Constitutton;

(ii) a representative of members of county

assemblies contemplated in Article 177(b) of

the Constitution; and

(iii) a rePresentative of members of county
' urr"*blies contemplated in Article 177(c) of

the Constitution;

(e) two representatives of the staff of the county
'-' arsemuii"s nominated by the SOCCAT (K); and

(11 the Chief Executive Officer who shall be an ex

officio tnember arld the secretary to the Board with

no voting rights.

(3) The vice-chairperson of the Board shall be elected

by the trustees from among their number'

(4) The chairperson and vice- chairperson shall be of

the opposite gender.

(5) The Cabinet Secretary shall ensure that not more

than two thirds of the memblrs of the Board are of the

same gender.

(6) The Cabinet Secretary shall.appoint the persons

no*inut"a under subsection (2) by notice in lhe gazette '

Board of Trustecs
of thc Scheme.
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(7) The procedure for nomination and appointment of
Trustees under subsection (2) shall be as prescribed in the
regulations.

A person is qualified for appointment as a Trustee
It that person -

(a) is a citizen of Kenya;
(b) h-olds a degree from a university recognized in

Kenya;

(c) has at least five years experience in_
(i) finance;

(ii) law;

(iii) economics;

(iv) actuarial science; or
(v) any other profession or work experience

directly relevant to the functions of the
Board; and

(d) meets the requirements-of leadership and integrity
set out in Chapter Six of the Constitution.

8. A person shall not be appointed as a Trustee if that
Person -

(a) has been convicted of a criminal offence, and
sentenced to imprisonment for a terrn of six
months or more;

(b) is an adjudged bankrupt or enters into a
composition or arrangement with creditors; or

(c) is disqualified under the provisions of any other
written law from appointmint as such.

9. (l) A Trustee shall hold office for a term of three
years. and may be eligible for re-appointment for a further
and final term of three years.

(2) Where a Trustee opts to apply for re-appointment
under subsection (l), the re-appointment may be considered
based on the performance of itrt applicant.

(3) The Board shall put in place arrangemenrs to
ensure that one-third of the Truste"s ur" 

"pp6inted 
in a

staggered manner.

t97

Qualifications for
appointmcnt of
Trustccs.

Disqualification
from appointmcnt
as a Trustec.

Tcnurc of officc



198 The County Assemblies Pensions Scheme Bill, 2024

10. (l) A Trustee may be removed from office by the

Cabiner S."r.tu.y, in consultation with the nominating

body, for-
(a) inability to perform the functions of the office
' ' 

arising out of physical or mental incapacity;

(b) gross misconduct or misbehaviour;

(c) incompetence or negligence ofduty;

(d) bankruPtcY;

(e) absence fronl two cousecutive nreetings of the

Board without a reasonable explanation; and

(f failure to meet the requirements of leadership and

integrity set out in chapter six of the Constitution'

(2) Before a Trustee is removed from office under

subr".tion (1), the Trustee shall be given an opportunity to

be heard against the intended removal'

(3) Notwithstanding subsection. -(l)r lhe Authority may

remove a Trustee on grounds specified in the Retirement

Benefits Act, CaP. 197.

11. A person ceases to be a Trustee if the persou-

(a) resigns in writing to the Cabinet Secretary;

(b) is convicted of a criminal offence and sentenced to

a term of imprisonment of six months or more;

(c) is declared bankrupt or enters into composition
with his or her creditors;

(d) is unabie to perform the functions of their office

by reason of mental or physical intirmity;

(e) ceases to be a mernber of a county assemblyl

(f) is rernoved in accordance with section 10; or

(g) dies.

12. Where a vacancy occurs in the membership of the

Board under section 10 or 11, the Cabinet Secretary shall

appoint a new Trustee in accordance with the provisions of

Removal from
officc.

Vacation of
office.

this Act.

13. The Board shall-

Filliog of
vacancy.

Functions of thc
B oard.
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(a) formulate policies relating to the Scheme in
accordance with the provisions of the Retirement
Benefits Act, Cap.l97;

(b) collect contributions and income payable to the
Fund under this Act;

(c) pay out the various benefits to persons entitled to
the benefits as provided under the Act;

(d) protect the Fund's assets and ensure long term
viabiliry of the Scheme;

(e) ensure efficient management of the Scheme;
(f) ensure prudent investment of the monies forming

part of the Fund;

(g) negotiate competitive annuity rates on behalf of
members;

(h) ensure that the Scheme observes high standards of
corporate and business ethics;

(i) advise the Cabinet Secretary on any matter relating
to the objects and functions of the Board under thii
Act; and

O perform any other functions assigned to it under
this Act.

14. (1) In the exercise of its functions, the Board shall
be accountable to the sponsors and the members of the
Scheme.

(2) The Board shall have all powers necessary for the
proper performance of the functions of the Scheme under this
Act.

(3) Without prejudice to the generality of subsection
(2), the Board shall have power to-

(a) supervise the assets of the Scheme in such manner
as best promotes the purpose for which the Scheme
is established;

(b) appoint a custodian, fund manager and
administrator to carry out their functions as
specified in the Retirement Benefits Act, Cap. 197 ;

(c) determine the provisions to be made for
administrative expenses as provided for under

Powers of rhe

Board.
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section 38 and for resel'ves of the Fund as Provided
for under section 39;

(d) ensure protection, where necessary, of the assets of
the Scheme;

(e) associate with any other institution so as-to further

the purpose for which the Scherne is established;

(0 receive grants, gifts, donations or endowments and

make legitimate disbursements from them;

(g) enforce remittance of outstanding Contributions by

a sponsor;

(h) invest any monies of the Scheme not immediately
required for its PurPoses;

(i) delegate anY of its Powers; and

() undertake any activity necessary for the fulfilment
of any of the functions of the Scheme'

(4) The Board may, subject to such conditions as it
may ionsider necessary, by directions in writing, delegate

any of its powers to any one or more of the Trustees or to
the chief eiecutive officer or employees of the Scheme'

15. (1) The Board luay establish committees

consisting of the Trustees for the better carrying out of its
functions.

(2) The Board may co-opt persot'ts to committees

estaUiisnea under subsection (l) for a particular reason and

such persons shall hold office for sucl-r period as the Board

may determine.

(3) T'he persons co-opted into a committee under'

subsection (2) shall llot be more than three.

(4) Subject to any specific or general direction of the

Board,.a committee established under subsection (l) may

regulate its own Procedure'

16. The Trustees shall be paid such remuneration as

the Authority may determine in accordance with the

Retirement Benefits Act.

17. (1) The business and affairs of the Board shall be

conducted in accordance with the Schedule.

Committees of the

Board.

Rcmuneration of
Trustees.

Mcetings of the

Board.
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-(2) Except as provided in the Schedule, the Board may
regulate its own procedures subject to compliance with the
Retirement Benefits Act and the regulationjthereunder.

(3) The Board may invite any person to attend any of
its meetings and to participare in iis-deliberations, but juch
person shall not have a vote in any ofits decisions.

18. (l) There shall be a chief execurive officer of the
Scheme who shall be appointed by the Board through a
competitive rccruitment process on such terms and
conditions as may be specified in the instrument of
appointment.

(Z) flq chief executive officer shall be an ex_fficio
member of the Board.

(3) A person is qualified for appointmenr as the chief
executive officer if that person-

(a) is a citizen of Kenya;
(b) h_olds a degree from a university recognized in

Kenya;

(c) has at least ten years of experience of which five
years should be at senior management level in a
profession relevant to the functions of the Scheme
as may be defined in the Regulations; and

(d) meets the _requirements of leadership and integrity
set out in Chapter Six of the Constitution.

(4) The Chief Executive Officer shall be the
accouating officer of the Scheme and secretary to the
Board and, subject to the direction of the Board, shall be
responsible for the-

(a) implementation of the decisions of the Board;

Chiefcxccutive
officcr of the
Schcme.

(b) day to day management of the affairs
Scheme;

of the

(c) management and discipline of the employees of
the Scheme; and

(d) 1ny other funcrion that may be assigned by the
Board.

(5) The Chief Executive Officer shall hold office for a
term of three^years and may be eligible for re_appointment
for a further final term of thi.ee yeari.

z0t
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(6) The Chief Executive Officer may be retnoved

from office by the Board such grounds as may be set out in

the instrument of aPPointment.

(7) Before the Chief Executive Officer is removed

from'office under subsection (5), the Chief Executive

Officer shall be given-

(a) sufficient notice of the allegations made against

him or her; and

(b) an oppoltunity to be heard either in person or by a

legal rePresentative.

19. (1) The Board may engage such other employees

as it may consider necessary for the performance of its
functions under this Act.

(2) The terms and conditions of service of employees

of the Scheme shall be determined by the Board'

20. (1) The common seal of the Scheme shall be kept

in such 
"uitody 

as the Board may direct and shall not be

used except on the order of the Board.

(2) The common seal of the Scheme when affixed to a

documint and authenticated shall be officially noticed, aud

unless the contrary is proved, an order or authorization of
the Board under this section shall be presumed to have been

given.

PART III_ADMINISTRATION OF THE SCHEME

21. The Board shall appoint a fund manager of the

Scheme who shall, in addllion to the duties prescribed

under the Retirement Benefits Act-
(a) implement the investment policy of the Scheme as

approved bY the Board;

(b) manage the Scheme funds and assets in' 
a""ordan"e with the provisions of the Retirement

Benefits Act;

(c) maintain books of accounts on all investment

transactions relating to the Scheme;

(d) submit reports on a quarterly basis on investment

strategy, market returns and other performance

indicators to the Board; and

Employecs of the

Schcme.

Common scal of
thc Scheme.

Fund manager
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(h) execute, on behalf of the Board the relevant proxy

203

(e) perform any other function that may be assigned in
the instrument of appointment and other written
law.

22. (l) The Board shall appoinr a custodian of theScheme who shall, in addition io the Jrti"s-pr"s..iU"a
under the Retirement Benefits Act _

(a) receive the contribltions. remitted by the sponsors
and members under this Act on iehalf of the
Board;

(b) not later than the..next brrsiness day following
receipt of the contributions from a sponsor, notif!
the fund manager and the administrator of such
receipt;

(c) receive and keep in safe custody the title
documents, securities and monies of thl Scheme in
trust for the members and beneficiaries;

(d) collect dividends for the Scheme;
(e) report to the Board o,n any matter relating to the

assets .being held by the custodian on its bihalf atsuch intervals as may from time to time be
determined by the Board;

(f) undertake statistical analysis on the investments
and returns on investmenti with respect to funds in
its custody and provide data and information to the
administrator and the Board;

(g) submit to the Board a report on a quarterly basis,
of the reconciliations witi respect to the funds held
by the Custodian;

Custodian of thc
Schcme.

for the purpose of voting
rnvestments; and

in relation to the

(i) perform any othe^r function that may be assigned in
the instrument of appointment or any other -written
Iaw.

(2) The custodian shall maintain all funds and assetsin its custody to the order of the Board ;J;h;it nor utitise
lny pension fund or assets in its custody to meet its ownfinancial obligation.
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23. (1) The Scheme shall be administered by an

administrator appointed by the Board'

(2) The administrator shall be an emPloyee of the

Board.

(3) The functions of the administrator shall be to-
(a) open and maintain an account for each member;

(b) upon receiving details of tl't" contlibutions
' ' 

remitted under ihis Act, cause the amount of the

contributions to be credited in the account of the

member in respect of whom the sponsor has made

the PaYment;

(c) inform the Board if a member's contribution

details differ from the exPected;

(d) provide customer support services to. members'
' 

inciuding access at llast on a quarterly basis to

memberi' account balances and staten"Ients;

(e) keep and maintain proper books of accounts of the

Scheme;

(f1 cause to be paid retirement benefits to a member

who has retired;

(g) be responsible for all calculations relating to

retirement benefits; and

(h) carry out any other functions as may be directed

bY the Board frorn time to time'

(4) The administrator shall ensure that all income

.urn"i f.orn the investment of the Fund is distributed to the

.r"Jit of the menlbers' retirement savings accounts save for

;i;;;iy d"ftred and reasouable fees, charges' costs aud

"*p"tit"t "f 
,ransactions as may be approved by the Board'

24. (1) A member shall, so long as the member is a

member of a county assembly, contribute , 
not less than

t"u"n norgt t five percent (7 '5Vo) of that tnember's

pensionable emoluments to the Scheme'

(2) Every sPonsor shall contribute to the Scheme not

less tiran fifteln per cent of the pensionable emoluments of

a member of the Scheme plus the amounts necessary to

cover the premiums for insured benefit'

Administrator

Contributions
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m contribution
immediately

iil,2024

sbya
in the

Vcsting of
benefirs.

. (3) Subject to such guidelines as the Board may issue,in consultation with the members una ,ponro., of theScheme, a member of the Schem" -r, ;;k; additionalcontributions to the Scheme.

(4) In addition _to the contributions specified insubsections (l) and (2), the sponso*fruii tut" out andmaintain a life insurance policy that f,u. OiruUifity benefitsin favour of everv m.mber or in" s.t 
"rn;; 

f* 
" minimumof three times of the memberl; 

';;;;;i^ 
pensionable

emoluments.

.(5) Upon commencement of this Act, contributionsrequired ro be made und_er subsecrlon" f ij-rnj (3) shall bededucted by a sponsor from the ,.f.iy Jf-tf* member ineach month on which rhe salary is priO ,nJ'rf,"ll be paidinto the Scheme rogether with'the :p;;;;;r";"nriburion
*.t::",:T :.. 1,,1,_ 

o. l"of, . u".l c alend ar mon th or b e fore an yorner qay whrch mav be notified in writing and approveiby the Authority.
(6) Any contributions not- paid to the Scheme by asponsor within ten days after thl last auy oiit" calendarmonth to which the contributions .rfut. ,t'uliuttract interestduring the period rhev remain unpuiJ;a;;;t! specified bythe Board from time ro tim" p.o^viaeJih.i ;; rate shallnot be less than the rate specified in the 

--Retirement

Benefits Act and Regulations.

(7) AX unpaid contributions and interest thereon shallconstitute a civil debt of the respectir" ,pon*, 
"nd 

shall berecoverable summarily by the Board u, p.ouiO.O for by

(8) The Board shall report to the Authority at such
11,_"-ry1,r..^ 

specified by the authoriiy, uit'il"*ittun.", ofcontnbutlons outstanding and not received after thedeadlines specified herein.

25. All the benefits derived fro
member and a sponsor shall vest
member

26. (l) A member shall not withdraw membership orretirement benefit from the S.t"-"*tli" ttre-memter is amember of a countv assembly or a staif oi u .ou.r,yassembly.

Vy'ithdrawal of
mcmbcrship or
bcnefits,

205
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(2) A member may withdraw benefits from their

u..oJii u"r"i" ""i*.1 
retirement age in the following

circumstances -
(a) resignation;

(b) dismissal;

(c) removal from office;

(d) ill health;

(e) emigration.

(3) DesPite subsection (1)-
(a) where a member ceases being a member or a staff

of a county assembly before -one 
year of

iiembership,-the member may opt for payment of

irit"'L*, ^*a the whole of the sponsor's

contritutiors, together with allocated investnrent

lncome;

(b) where a member ceases being a mem-ber or. a staff
'"' ;;;;;;iy as."*uty after oni year of-membership

Uui U"fo." attaining the specified early-retirement

age, the member may opt for paymeut ot-
(i) his or her own contribution and the sponsor's

contribution as may be prescribed by the

Retirement Benefiis Authority and the

investment income that has accrued in respect

of those contributions; and

(ii) the balance shall be retained in the Scheme and

continue to accrue interest until the member

attains early retiremellt age' or transfened to

anottrer registered Scheme of the members

choice;

(c) a member may opt for payment to him-or her oft-' 
,t"1oi.r 

^*ornt 
of,.ttid'uttrued benefits before

attaining the early retirement age-

(i) on srounds of ill health or subsequently during
'' a"fIrm.nt, if the member becomes

incapacitaied due to ill health, to the extent that

it would occasion his or her retirement' if he or

she was in emPloYment; or

206
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(ii) if the member has emigrated from Kenya to
another country without the intention of
returning to reside in Kenya and the Board has
approved the payment of the retirement
benefits and submitted, fourteen days prior to
payment of the benefits, the approval to the
Authority.

?1.<tl Despite any other provisions in this Act, a
member who retires is entitled to make withdrawals_

(a) on.attaining the normal retirement age, or where
rheir exact date of birth is not knownl on the firsr
day of July in the year in which the Board deems
that they have reached normal retirement age;

(b) on the advice of a qualified medical practitioner
appointed by the Board certifying that the member
is no longer mentally or pLysically capable of
carrying out the functions oltheir office.

(2) Th-e proof of age of a retiring member for the
purposes of subsection (l) is the date of birth in any of the
following documents-

(a) birth cerrificate;

(b) national identification card; or
(c) a valid passport.

28. (l) Notwithstanding the provisions of section 27,
any member who retires on attaining the early retirement
age is entitled to make withdrawali in accoidance with
section 29.

(2) The proof of age of a retiring member for the
pu-pos.es of subsection (l) is the date oflirth in any of the
following documents-

(a) birth certificate;

(b) national identification card; or

(c) a valid passport.

29. (l) Where a member retires as provided in this
Act, the member may request the Board in writing to pay to
him or her-

Retircment from
service

Paymcnt of
rctircmcnt
bcnefits.

Early rctircmenr.
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(a) a lurnp sum from the balance in his or her
" retirement savings account that shall not exceed

the equivalent of one-third of that balance:

Provided that a Member may withdraw any

additional voluntary contributions made into the

Scheme and accrued interest in full;

(b) monthty or quarterly income- drawdown in

accord;nce with a formula prescribed by the Board

on the advice of an actuarY;

(c) monthly or quarterly annuity for life Purchased
from an approved issuer of their choice:

Provided that the annuity shall include a
provision for benefits payable to dependants upon

a member's death.

(2) Despite the provisions of any other written law' a

benefit granted under this Act shall not be-

(a) assignable or transferable except in accordance' ' witli the terms of a mortgage guarantee facility
approved bY the Board; and

(b) Iiable to be attached in settlement of any claim'

(3) The payment of a retirement benefits shall

"o..n"n"" 
from the end of the month immediately

following the month of the retirement of the mertber'

(4) Every payment of benefits from the Scheme may

be subpct to-diduction of the amount outstanding due by

the member under any mortgage guarantee facility

approved bY the Board.

30. (1) Evely member shall provide his or her

particulais and those of his or her dependants to the

administrator in the prescribed manner'

(2) A member may update the particulars provided

undei subsection (l) at any time and, in any event, at least

three years before retirement.

31. (1) If a dispute relating to a nomination under this

Part arisis, the Board has power to consider evidence

presented and determine the rightful dependant'

Particulars of
member and

depcndants of thc

membcr.

Disputc on
nominatioI
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(2) Nothing in this part may be construed as limiting
or.otherwise affecting the inheient power of the Board]
either on its own motion or on the application of a party, to
make such decisions as may be neceiiary.

32. If upon the death of a member, benefits are paid to
a. person validly nominated under this part, no other person
shall have any other claim to the benefits against the Fund.

33.. (1) Upon the death of a member, the benefits
accrued to the member shall be paid to the person whose
particulars the Member had proviaed or at^ the Board,s
discretion as otherwise provided in the Retirement Benefits
Act and Regulations thereunder.

(2) In the absence of a nomination, the Board shall
apply the benefits referred to in subsection (l) to such of
dependants of the deceased and in such arnounts us th"
Board shall determine.

- (3).Ylr"re a_dispute arises under this secrion, therroard shall consider any evidence presented before it and
determine the rightful beneficiary.

_ 34. (l) Where a member is missing and it is proved
that the member has not been heard of ior such p"iioA ,.prescribed by the law relating to presumption of death by
those who might be expected-to hive trearO oi the memberrI that member was alive, there shall be a rebuttable
presumption that the member is dead as provided under the
law.

. 
(2) .Where a person is presumed dead under this

section, the provisions of section 33 apply.
35. (l) If a member who was receiving a redrement

benefit under an income drawdown dies, a'benefit that isequivalent to the unutilized balance of the account of the
member shall be paid to the nominated beneficiaries of the
member.

. -(2) The payment under subsection (l) shall be made rothe beneficiaries either as a lump sum or as an annuity
commencing from the day following the death of the
member.

Prcsumprion of
death of mcmbcr

Death of mcmbcr
rn tetirgmcnt

Prohibircd
paymcnts from rhc
Schcmc.

36. The retirement benefits under this Act shall not bepaid by the Scheme to-
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(a) a member, while the member is still a member of a
'-' county assembly except where a member works on

a co;tractual basis ior the Sponsor after their

resignation or early retirement; or

(b) any person as a loan, advance or other similar
' ' 

Ueneiit or payment except as provided under this

Act.

PART IV_FINANCIAL PROVISIONS

37. There is established the County Assernblies

p.nslons Scheme Fund which shall be administered by the

Board in accordance with this Act and other relevant

written laws .

38. (1) The Fund shall consist of-
(a) monies as may vest in or accrue to the Scheme in

the performance of its functions under this Act or

under anY other written law;

(b) contributions from sponsors and members;

(c) grants, gifts, donations or other endowments given

to the Scheme;

(d) income fronr investments made by the Scl'reme that

are aPProved bY the Board;

(e) fees and charges authorized by the Board;

(f) monies earned by the Scheme from any other

source, and

(g) monies from any other source provided or donated

or lent to the Scheme'

(2) There shall be paid out of the Fund -
(a) all benefits provided for under this Act;

(b) the expenses incurred in the management and
' ' 

adminiitration of the Scheme subject to the limits

provided under this section'

(3) For the avoidance of doubt, nothing in this Act is

intenied to or may be construed as providing for or dealing

County
Asscmblies
Pcnsions Scheme

Fund.

Sourccs of fuods

with-
(a) taxes;
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(b) the imposition of charges on a public fund or the
variation or repeal of any of thosL charges;

(c) the appropriation, receipt, custody, investment or
issue of public money;

(d) the raising or guaranteeing of any loan or its
repayment except as provided in any written law;
or

(e) matters incidental to any of those matters.

(a) The Board shall establish an account into which
may be paid-

(a) the monies transferred from the Fund for the trust
expenses incurred by the Board in the exercise of
its powers or the performance of its functions
under this Act;

(b) the annual administrative expenses deducted from
the value of the Fund at the rate approved from
time to time by the Board but iubiect to a
maximum of one and half percent of the Fund
value or any such rate as the Board in consultation
with the Authority may prescribe;

(c) monies that may vest in the Board in the course of
the exercise of the powers of the Board;

(d) income from the investment of the monies held in
the account established under this section; and

(e) all monies from any other source provided for or
donated or lent to the Board.

- .(5) Any unspent monies budgeted for annual
administrative expenses shall lapse back into the Fund at
the end of the financial year.

. (6) The Board may invest any surplus monies held in
the account established under this Act in asset classes
approved under the Retirement Benefits Act.

39. (l) The Board may maintain a reserve account of
the Scheme into which the following shall be deposited_

(a) any special contribution paid into the Scheme by a
sponsor or the Government for the purpose of
improving the benefits of the members; and-

Rcscrve sccount
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(b) any income of the Scheme that the Board' ' 
delermines shou]d be set aside to stabilize the

returns to members subject to a maximum of ten

per cent of such income with consideration to the

in"o-" Tax Act or regulations made thereunder'

(2) Money shall not be drawn out of the reserve

accoun; exc"pi us directed by the Board for the purposes

provided for under subsection (1).

(3) Any monies determined to be income of the

,"r.ru"'account shall be treated as income forming part of

the general income of the Scheme.

40. (1) Before the commencement of each financial

year, the Board shall cause to be prepar-ed estimates of the

i"u"nr" and expenditure of the Scheme for that year'

(2) The annual estimates shall make provision for all

the eitimated expenditure of the Scheme for the financial

year concernea ana, in Particular, shall provide for the-

(a) payment of the salaries, allowances, and other' ' 
"t 

utg"t in respect of the employee of the Scheme;

(b) payment of benefits and other charges which are

payable out of the funds of the Scheme;

(c) funding of the registration, monitoring and

evaluation activities of the Scheme;

(d) maintenance of the buildings and grounds of the

Scheme;

(e) funding of training, research and development of

activities of the Scheme;

(f) reserve funds to meet future or contingent

tiabilities in relation to retirement benefits,

insurance or replacement of buildings or

equipment; and

(g) such other matters as the Board may consider

necessary.

(3) The annual estimates shall be approved by the

Board 6efore the commencement of the financial year to

which they relate.

Cap.470

Annual cstima(cs



The County Assemblies Pensions Scheme 8i ,2024 2t3

Accounts and
audit.

Financial ycar

Annual
distribution of
profits.

Actuarial rcview
of the Schcme.

(2) The
shall-

actuary appointed under subsection (l)

(a) prepare a report on the state of the Scheme; and

(b) recommend any necessary action to be taken.

(4) Expenditure of the Scheme shall not be incurred
except in accordance with the annual estimates approved by
the Board.

41. (l) The Board shall cause ro be kept proper books
and records of accounts of the income, expenditure, assets
and liabilities.

(2) Within a period of three months after the end of
each financial year, the Board shall submit to an auditor
who is recognized and approved by the Authority the
accounts of the Scheme in respect of that year together
with-

(a) balance sheet showing in detail the assets and
liabilities of the Scheme as at the end of the
financial year.

(b) a statement of the income and expenditure of the
Scheme during that year; and

(c) such other statements as may be required by the
Authority.

(3) The annual accounts of the Scheme shall be
prepared, audited and reported upon in accordance with the
Retirement Benefit Act and other relevant laws.

42. The financial year of the Scheme shall be the
period of twelve months ending on the thirtieth June in
each year.

43. The annual investment income earned by the
Scheme shall after deduction of all expenses and costs
properly paid out of the Scheme and any appropriation to a
reserve account approved by the Board be credited to
members' accounts on a pro-rata basis.

44. (l) The scheme shall be reviewed by an actuary
appointed by the Board as provided for in the Retirement
Benefits Act.
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(3) The actuary shall submit the rePort prepared under

subsection (2) to the Board within the stipulated time in the

instrument of aPPointment.

(4) The Board shall, within six months of the receipt

of such report, consider any recommendations made by the

Actuary ind in so doing, may take any action

recommended by the actuarY.

PART V _MISCELLANEOUS PROVISIONS

45. Where thele is a conflict between the provisions of
this Act and the provisions of the Retirement Benefits Act,
the provisions of^the Retirement Benefits Act shall prevail'

46. (1) The Board shall-
(a) ensure that the Scheme is at all times managed .in

accordance with the provisions of this Act, the

Retirement Benefits Att and any other applicable
law; and

(b) take reasonable care to ensure that the

management of the Scheme or safe keeping of the

assetJ of the Scheme is carried out in the best
interests of the members of the Scheme.

(2) The administrator, fund tnanager, actuary and

custodian shall -
(a) report to the Board and the Authority, as soon as' ' 

reisonably practicable, any unusua.l occurrence
with resplcf to the Scheme which in their view
could adversely affect the rights of the owner of a

member's account under the Scheme; and

(b) report to the Board and theAuthority, as soon as is' ' 
reisonably practicable, if a sponsor has not
remitted 

-the 
required contribution and such

remittance remaina due for more than ten days.

47. No action or omission by any member of the

Board, or employee of the Scheme shall, if the act was

done in good faith for the Purpose of canying out the

provisioni of this Act or any other law, subject the person

io any liability, action, claim or demand.

48. (1) A person who-
(a) wilfully fails to remit contributions to the Scheme

as required;

Conflict with
other written la!v

Duty of carc

Protection frotn
personal liability

Offcnces
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(b) knowingly gives false information to the Scheme;
or

(c) being a Trustee or employee of the Scheme,
wilfully misappropriates the issets of the Scheme,

commits an offence and is liable on
conviction to a fine not exceeding five million
shillings or to imprisonment for- a term not
exceeding five years or to both.

(2) Where an offence under this section is committed
by a body corporate, every person who at the time of the
commission of the offence was_

(a) a director, general manager, secretary of the
company or other similar officer of ihe body
corporate; or

(b) purporting to acr in any such capacity as provided
in paragraph (a),

commits that offence.

. (3) A person who is convicted of an offence under
subsection (1) (c) shall, in addition ro any fine that may be
imposed, refund to the scheme three times the value ofany
loss that.may be incurred by the scheme by reason of the
commission of the offence.

49. (l) Notwithstanding the provision of section 26,
where a sponsor, having mate dedluction from a member,s
emoluments for remittance to the Scheme, fails to remit thecontribution within fifteen days of the deduction, the
Scheme shall, after giving such iponro, not less than seven
days'.notice, institute proceedings for the recovery of the
clecluctlon.

. (2) A notice under.subsection (l) shall be in writing
and copied to the Authority, and shali_

(a) require the sponsor to pay the sum deducted to the
Scheme within seven diyi of the notice; and

(b) inform the sponsor that if he fails to pay such sum
before the expiration of the notice, proceedings for
summary recovery of the sum shall be filed in
court without further reference to him.

Proceedings for
rccovcry of
dcductions from
sPonsors.
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an offence and is liable' on

(3) Any sum which is the subject of proceedings of

summaly recovery under this section shall attract a

."t"p*i,a interest at the rate of three per cent per month '

(4) Without prejudice to any proceedings instituted

,na"i i'tt" frovisions of this section, a person who refuses

"t 
i"if t i. lotnpfy with a notice given to I'iT gt her under

rrUt""ii"" (l) commits an offenie and shall be liable on

conviction to a fine not exceedir.rg five million shillings' or

i"it" "ut. 
of a natural Person, to imprisonment for a term

not exceeding two Years, or to both'

(5) Where an offence under subsection (4) is a

contiiuing offence, the person convicted.shall' in addition

i.-,t" p"iuf,y prescribeb in that subsection be liable to a

iu.it 
"r'fin" 

of one thousand shillings for every day or part

thereof during which the offence continues '

50. A Person who-
(a) contravenes any provision--of this Act which is

expressly stated to be an offence but for which no

other PenaltY is Prescribed; or

(b) fails to comply with any direction given by the

conviction, to a fine not exceeding one hundred

thousand shillings, or to imprisonment for a term

not exceeding one Year, or to both'

51. The Cabinet Secretary may, in consultation with

the Board, make regulationi generally for the better

carrying into effect the provisions of this Act'

PAR'I VI_SAVINGS AND TRANSITION

52. The sponsors and tnembers of the Scheme may be

"*.tnpt'fio* 
making Tier 11 contributions to the National

Social SecuritY Fund.

53. (1) The members and staff of county assemblies

*tlo ai" ,n.mUe.s of the Local Authorities Provident Fund

;; il; Laptrust (Umbrella) Retirernent Fund shall be

iransition.a 
^into the Scheme within six months upon the

commencement of this Act'

Gencral PenaltY

Regulations

Extcnt of
cxemp(ion froln
other statutorY
schcmes.

Transition of
membem of
county assemblics
to the Schcme
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. (2) The funds, assets and other property, movable andimmovable which immediately befoie ,i. Iornrn"r."rn"n,
date were herd by or on behalf or tne t-ocJ AuthoritiesProvidenr Fund and the Laptrusi (U;br"li;i Retiremenr
Fund for the members and staff of 

"tunty 
urrlmblies shallvest in the Scheme.

(3) All the records of members and staff of county
assemtlie_s held by the Local Authorities provident Fundand the Laptrust (Umbrella) Retirement Fund shall betransferred to the Scheme administrator

. (4) AII rights, liabilities and duties whether arisingunder any written law or otherwise, which immeOiately
before the commencement date *.r" 

".liring, i*por"a o.enforceable. by or against the Locar ertnorifi.r provident
runo 

.anct the Laptrust (Umbrella) Retirement Fund withregard to members and staff of county assemblies shall vestin, be imposed on, or be enforceabl" igulnrllt 
" 

3cheme.

..54. County govemments shall, during the short andmedium term, guarantee the solven"y of in" S.heme forany payment that may be required undlr it.

Covcrnmcnt
guarantcc.
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SCHEDULE (s'17)

THE CONDUCT OF BUSINESS AND AFFAIRS OF

THEBOARD

1. (1) The Board shall hold at least four meetings in

"u"ry 
nrr'ui.iul y"u, and not more than four months shall

;i;i";;;";n ih" dut" of one meeting and the date of the

next meeting.

(2) Meetings shall be convened by the Secretary of the

nou.i in consultation with the Chairperson .and shall be

["fO ut tr"tt times and such places as the Chairperson shall

determine.

(3) The chairperson shall preside over all meetings

anO in it e absencetf the chairperson, the vice-chairperson'

oil, in" uu."nce of the vice-cirairperson' a Trustee elected

Uylt" nourO at the meeting for that purpose' shall preside

over the meeting.

on mav at any time convene a special

and shall do so within seven daYs of
(4) The chairPers

meeting of the Board,
the receipt bY the chairPerson of a written request signed bY

Meetings

Quorum

vo(in8

Minutes

at least five other Trustees.

(5) Unless six 'l'rustees otherwise agree' at least seveu

days''notice of a meeting shall be given to every trustee'

2. (l). The quorum of a meeting of the Board shall be

five Trustees present and voting and shall.include at least

i;; i;;;;;;; appointed under slction 6 (2) (b)' (c)' (d) 9r

i;i#;i;;ti'three Trustees appointed under section 6 (2)

(0.

(2) For special meetings, the..Oyo1unl shall be six

'rrutti-Jt pi"t"it ancl voting ind shall i.nclude at least three

i;;;;;;; Ippointed under siction 6 (2) (b) or (c) and at least

foriftur,i"t appointed under section 6 (2) (d)'

3. A decision of the Board shall be by a majority of

the Trustees present and voting and, in the case of a tie of

votes, the p"rson presiding al the meeting shall have a

second or casting vote.

4. Minutes of all meetings shall be kept and entered

in records kePt for that PurPose'
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MEMORANDUM OF OBJECTS AND REASONS

^ Jh. p^rincipal object of this Bill is to establish rhe county Assemblies
Pensions Scheme for ail members of county assemblies; prouia" io, tt"establishment of the scheme's Board of rrustees and provide for thescheme's management and administration. The Bil propJses i"1""" ,r,"scheme offer.lump sum payments as provide"r, piii"'J.-p;;;;;;, .,pensions and income draw-downs. The pioposed scheme *iu i#"rlii", 

"rrmembers of county assembries into one unlversal scheme ror att itre ro.ty
seven county governments tesides being open to other public officers andany other person approved by the Boardl ^

Part I (clauses l-5) contains preliminary matters.

. This part contains the short title, interpretation of terms, theapplication clause which incrudes alr members of county orr"-uir"r'u,well 
.as 

any public institution, organization or state officei *t" ,".y *i.tto join and rhe scope of the Bill wtrictr is ro exrend the range of th;;" ;;omay access the scheme,s services.

_ Part II (clauses 6-2r) provides for the establishment of the scheme.It establishes the County Retirement scheme fund and its Board ofTrustees. It provides the piocedure for appointment of the Trustees and thenecessary qualifications. It also prouides the Trustees' runctiors 
-ano

powers and sets their tenure to three years renewabre once based onperformance.

. Part IIr (clauses 22-37) contains provisions on the administration ofthe scheme and provides for the appointment of the fund U.r.g* 
""Jifr"Custodian. It also sets out th-eir functions. The funcrions of theAdministrator, who is the Chief Executive Officer, *" ulro ,.i our.Further, the part provides for membership of the scheme *lttori-usponsor, the vesting of benefits, and withdrawar from ttre retiremlntsavrngs account and retirement from the service among others. nnariy,'it

sets out the prohibited payments from the scheme.

Part IV (clauses 38-44) provides for the establishment andmanagement of the county Assemblies pensions Scheme runo. licortul^
the financial provision. It also prov-ides how surplus funO, ,,uy t" i;;;
as well and sets out a requiremlnt for the Board to have a rese'rv. u..*n,.

Part V (clauses 45-53) sets.out the general provisions including theduty of care of the Board, protection of *rI Trustels and employ"";;?;i;"
s,ch.em9 from personal liability, offences, and proceeding, fo. .!"ou".v ordeductions from employers and a g.n"rui p"".it ;i;;;;:i, ;;;;#,";provlsron on the making of regurations and gives this power to the Board,in consultation with the Cabinet SecretarylFinatty, tnis purt .ontu*ri
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provision exemPting mernbers of the schetne from contributing to- other

ilil*r' ;;;;;;; ";; .ontruatt with the savinss and transitional

provisions.

Statement on the delegation of legislative powers and limitation of

fundamental rights and freedoms

This Bill does not delegate any legislative powers nor does it limit

fundamental rights and freedoms'

Statetnent on how the Bill concerns county governments

The Bill concerns county governments in terms of Articles 110(l) (a)

of the constitution in ttrat iic6ntains provisions that affect the functions

.na po*"r, of the county governmentsis set out in the Fourth Schedule to

the Constitution '

statement that the Bill is not a money Bill within the meaning of

Article 114 of the Constitution

This Biil is not a money Bill within the meaning of Article 114 of the

Constitutiou.

Dated the 7 rh March, 2024

AARON CHERUIYOT,
Senate MajoritY Leader
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CHAPTER 1898

COUNTY GOVERNMENTS RETIREMENT SCHEME ACT

lDate of assent: lgth September, 2019.1

[Date of commencement: 7th October, 201g.1

An Act of Parliament to estabrish the county Governments Reflrement
Scheme for employees in.the service of county governments, to providefor retirement benefits of those emproyees 

"ni 
ror 

"onn""t"a'purio""llAct No. 2't of 2019.1

PART I_ PRELIMINARY
't. Short title

This Act may be cited as the county Governments Retirement Scheme Act.
2. lnterpretation

ln this Act, unless the context otheruise requires_
"actuary" has the meaning assigned thereto in the Retirement Benefits Act (cap.197).

"administrator" means the person appointed as such under section 23;
"annuity" means a pension purchased under a contract with a registered insurer;
"approved issuer" means an approved issuer appointed by the Trustee toprovide the services of approved issuer in accordance with the Reiirement a"""ni.Act (Cap. 197);

"associated organization" means any person, firm, company or organization ofemployees or association of emproyers created by, owned by-or a"s-o"iat"a *itcounty governments, urban areas and cities or any other inititution, estautisrreJ
under the county Governments Act (cap. 265), tne Uruan Areas and citi"" e"l(Cap. 275), or their staff or any other person or'body providing seryices ir;;r"tygovernments or to their emproyees and incrudes those organizations whetheiassociated with county governments or not that choose to participate in the schemeby signing a deed of adherence;

- 
"Authority" means the Retirement Benefits Authority established under theRetirement Benefits Act (Cap. 197);

"Board" means the Board of Trustees established under section 6;

_ 'cabinet secretary" means the cabrnet secretary responsibre for the NationarTreasury;

. 'child" means any child of a deceased member incruding a naturar chird, ana.d.9qied child or a step-child. who. has not attained eighteen years of age or, if thechild is receiving full time education, not more than iventy_five years if "# ,rJwas at the time of the death of the deceased whoily or mainry dependent'on thedeceased, and incrudes an unborn chird who, it akeady born, wouid trave oeen'achild of the deceased;

"commencement date' means the date of coming into force of this Act;

5
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Co u nty G ov e rn me nts Reti re ment Scheme

"contribution" means the amount payable by a member or sponsor into the

Scheme under this Act;

.,countypublicservice..meansthecollectivityofindividualsperforminga

function within a county government;

"custodian" means a person appointed as such under section 22 of the Act;

,,deed of adherence" means the legal instrument to be executed by the employer

who joins the Scheme after the "o"ence'ent 
date of the Scheme and which

shall bind that employer to the Scheme's rules;

"dependant" in relation to a deceased member' means a relative of the

deceased who survives the deceased and who, on the date of the deceased's

death, was-
(a) a spouse to the deceased;

(b) a child of the deceased; or

(c) a parent of the deceased who was dependent on the deceased for

the provision of the ordinary necessities of life;

,,earlyretirementage'.meanssuchageasmaybeprescribedbutwhichshall

not be less than fiftY Years;

"eligible employee" means an employee of the county public service 
-or 

an

"*pioie" 
of an associated organization oi ooay, as may be approved by the Board

"ni 
*ni"n has signed a deed of adherence in accordance with this Act;

"employer" means a county government or any of its entities' a state organ or

associated organization, "t 
,ry-0" approved by the Board and which has signed

a deed of adherence in accordance with this Act;

"existing scheme" means the Local Authorities Provident Fund' the Local

AuthoritiesPensionTrust.theLocalAuthoritiesPensionTrust(DefinedBenefits)
SchemeandtheLoca|AuthoritiesPensionTrust(Umbrella)RetirementFund;

"Fund" means the County Governments Retirement Scheme Fund established

under section 37;

"fund manager" means a person appointed as such under section 2'1;

,,incomedrawdown.'meansthefacilitytocontinuetokeepretirementsavings

invested in the scheme and take an income during a specified period rather than

buy an annuity;
,,insured benefit,'means the death in service lump sum benefit and the disability

lump sum benefit to be provided in terms of section 24;

..investmentreturn..meansaportionofthereturnoftheinvestmentdeclaredby

the Board and appropriated to the account of a member;

"member" means an eligible employee who has become a member of the

Schemeandincludes"p",."-onentitledtoorreceivingabenefitundertheScheme;

'.memberaccount..meansanaccountmaintainedbytheSchemeforan
individual member;

"menlbership" meails the fact of having been admitted as a member of

the scheme and a member's period of membership shall for the purposes of

determining the member's entitiement to access his benefits upon resignation or

6
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termination of service be d_eemed to incrude his period of membership of otherregistered retirement benefits schemes in respeit of which benefits have been
transferred into the Scheme;

^ "normal retirement age' means the age as set by the public service
commission or any other Act of parriament for retirement oi pubric officers;

"pensionable emoruments" means basic sarary excruding housing, transport
and any other allowances or fluctuating emolumenis;

'public officer" has the meaning assigned thereto in Articre 260 of the
Constitution;

"Public service" has the meaning assigned thereto in Articre 260 of the
Constitution;

"scheme" means the county Governments Retirement scheme estabrished
under section 4;

"sponsor" means an employer or any other body who makes contrlbutions on
behalf of a member;

"spouse" means a male or female person to whom a member is married or was
married under any other raw, whether monogamous or not immediatery before their
death; and

"Trustee" means a member of the Board.

3. Objects and purpose of the Act.
(1) The object and purpose of the Act is to-

(a) provide for the establishment of the Scheme;
(b) provide for the payment of retirement benefits to members of the

Scheme when they become due;
(c) provide for the sociar security of members of the scheme by ensuring ,

that the members save in order to cater for their riverihood during thei'r
retirement;

(d) establish a uniform set of rures, regurations and standards for the
administration and payment of retirement benefits for members of the
Scheme;

(e) establish transitional provisions for existing schemes; and
(0 protect the benefits of the members of the Scheme.

PART II- ESTABLISHMENT OF THE COUNTY
GOVERNMENTS RETIREMENT SCHEME

4. Establishment of the County Governments Retirement Scheme
(1) There is established the County Governments Retirement Scheme.
(2) The scheme is a body corporate with perpetuar succession and a common

seal and shall, in its corporate name, be capable of-
(a) suing and being sued;
(b) taking, purchasing 

. 
or otheruise acquiring, holding, charging and

disposing of movable and immovable property;
(c) entering into contracts:
(d) borrowing and investing money; and

7
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(e) doing or performing all such other things or acts as may be necessary

in furtherance of its purpose and functions'

(3) The Scheme shall be a defined contribution scheme providing social

security benefits including-
(a) periodic payments through the purchase of annuities:

(b) a lump sum as a commutation of pension or trivial pension in

accordance with the RBA Regulations;

(c) income drawdown:

(d) gratuity; and

(e) any other benefit approved by the Board under this Act'

5. Membership of the Scheme

A county public officer or any other person approved by the Board may become

a member of the Scheme under the auspices of a sponsor'

6. Board of Trustees of the Scheme

(1)ThemanagementoftheSchemeShallvestinaBoardofTrusteesofthe
Scheme.

(2) The Board shall consist of-
(a) the Chairperson elected by the Trustees from among the members

under ParagraPh (c), (d), (e) and (f);

(b)thePrincipalsecretaryresponsibleformattersrelatingtofinanceor
a rePresentative;

(c) a person nominated by Council of County Governors;

(d) a person nominated by County Public Service Boards:

(e) a person nominated by County Assembly Service Boards;

(f) five persons nominated by most representative trade unions

representing employees of county governments of whom at least two

shall not be of the same gender as follows-
(i) four persons from trade unions representing the entployees

within the county executive; and

(ii) a person from trade unions representing the employees within

the countY assemblies' service; and

(g)thechiefExecutiveOfficerwhoshallbeanexofficiomemberandthe
secretary to the Board with no voting rights'

(3)Thevice.ChairpersonoftheBoardshallbeelectedbytheTrusteesfrom
among their number.

(a) The Chairperson and vice-Chairperson shall be of the opposite gender'

(5)TheCabinetSecretaryshallensurethatnotmorethantwothirdsofthe
members of the Board are of the same gender'

(6) The Cabinet Secretary shall appoint the persons nominated under

subsection (2) by notice in the gazette.

(7) -The procedure for nomination and appointment of Trustees under

subsection (2) shall be as prescribed rn the regulations'

7. Qualifications for appointment of Trustees

A person is qualified for appointment as a Trustee if lhat person-

B
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(a) is a citizen of Kenya;
(b) holds a degree from a university recognized in Kenya;
(c) has at least five years experience in_

(i) finance;
(ii) taw;

(iii) economics;
(iv) actuarial science; or
(v) any other profession or work experience direcfly rerevant to the

functions of the Board; and
(d) meets the requirements of readership and integrity set out in chapter

Six of the Constitution.

8. Disqualification from appointment as a Trustee.
A person shall not be appointed as a Trustee if that person_

(a) has been convicted of a criminal offence, and sentenced to
imprisonment for a term of six months or more;

(b) is an adjudged bankrupt or enters into a composition or arrangement
with creditors; or

(c) is disquarified under the provisions of any other written raw from
appointment as such.

9. Tenure of office
(1) A Trustee shafi hord office- for a term of three years and may be erigibre forre-appointment for a further and final term of three years.
(2) Where a Trustee opts to apply for re-appointment under subsection (1), there-appointment may be considered based on the performance of the appticani.

_ (3) The Board shall put in place arrangements to ensure that one{hird of theTrustees are appointed in a staggered mainer.
10. Removal from office

(1 ) A Trustee may be removed from office by the Cabinet Secretary for_
(a) inability to perform the functions of the office arising out of physical

or mental incapacity;
(b) gross misconduct or misbehaviour;
(c) incompetence or negligence of duty;
(d) bankruptcy;
(e) absence from two consecutive meetings of the Board without a

reasonable explanation; and
(0 failure to meet the requirements of readership and integrity set out in

chapter six of the Constitution.
(2) Before a Trustee is removed from office under subsection (i), the Trusteeshall be given an opportunity to be heard against the intended removal.
(3) 

. 
Notwithstanding subsection (1), the Authority may remove a Trustee ongrounds specified in the Retirement Benefits Act, t gdZ.

11. Vacation of office

A person ceases to be a Trustee if the person_

cAP. 189B
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(a)

(b)

(c)

(d)
or PhYsical infirmity;

(e) is removed in accordance with section 10: or

(f) dies.

12. Filling of vacancY

Where a vacancy occurs in the membership of the Board under section 10

or 11, the Cabinet Secretary shall appoint a new Trustee in accordance with the

provisions of this Act.

13. Functions of the Board

The Board shall-

resigns in writing to the Cabinet Secretary;

is convicted of a criminal offence and sentenced to a term of

imprisonment of six months or more;

is declared bankrupt or enters into composition with his or her

creditors;

is unable to perform the functions of their office by reason of mental

formulate policies relating to the Scheme in accordance with the

jrovisions of the Retirement Benefits Act (Cap' 197);

collect contributions and income payabte to the Fund under this Act:

pay out the various benefits to persons entitled to the benefits as

provided under the Act;

protect the Fund's assets and ensure long term viability of the

Scheme;

ensure efficient management of the Scheme;

ensure prudent investment of the monies forming part of the Fund;

negotiate competitive annuity rates on behalf of members;

ensure that the Scheme observes high standards of corporate and

business ethics;

(a)

(b)

(c)

(d)

power to-
(a)

(b)

(c)

(i) advise the Cabinet Secretary on any matter relating to the obiects and

functions of the Board under this Act; and

(j) perform any other functions assigned to it under this Act'

14. Powers of the Board

(1) ln the exercise of its functions, the Board shall be accountable to the

sponsors and the members of the Scheme'

(2) The Board shall have all powers necessary for the proper performance of

the functions of the Scheme under this Act'

(3) Without prejudice to the generality of subsection (2)' the Board shall have

supervise the assets of the Scheme in such manner as best promotes

the purpose for which the Scheme is established;

appoint a custodian, fund manager and administratol t1""t'y out their

iunctions as specified in the Retirement Benefits Act (Cap' 197);

determine the provisions to be made for administrative expenses as

;;;;J;J i"; ".;er 
section 38 and for reserves of the Fund as provided

for under section 39;

10
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(e)

(f)

(g)

(h)



[Rev.2022] cAP..t89B
Cou nty Govem ments Reti re me nt Scheme

11

(d) ensure protection, where necessary, of the assets of the Scheme;(e) associate with any other institution so as to further the purpose forwhich the Scheme is established;
(0 receive grants, gifls, donations or endowments and make regiumate

disbursements from them;
(S) enforce remittance of outstanding Conkibutions by a sponsor;
(h) invest any monies of the scheme not immediatery required for itspurposes;

(i) delegate any of its powers; and
0) undertake any activity necessary for the furfilment of any of thefunctions of the Scheme.

, (4) The Board may, subject to such conditions as it may consider necessary bydirections in writing, deregate any of its powers to ,ny onu or more of the Trusteesor to the chief executive officer or employees of the 6cheme.
15. Committees of the Board

, .(1 ) The Board may estabrish committees consisting of the Trustees for thebetter carrying out of its functions.

. _ .() rhe Board may co-opt persons to committees established under subsection(1) for a particurar reason and such persons shail hord office for such purirJu.in"
Board may determine.

(3). The persons co-opted into a committee under subsection (2) shall not bemore than three.

. 
(4). 

.Subject to any specific or general direction of the Board, a committeeestablished under subsection (1) may regulate its own procedure.
16. Remuneration of Trustees

,^ lT-Ii5l:::,-:h.?il b: paid such remuneration as the Authority may determine
rn accordance with the Retirement Benefits Act (Cap. 197).
17. Meetings of the Board

(1) The business and affairs of the Board shafl be conducted in accordancewith the Schedule.
(2) . Except as provided in the Schedure, the Board may regurate its ownprocedures subject to compriance with the Refirement Benefits Act tt"p r gil 

""ithe regulations thereunder.

lll lh: Board may invite any person to attend any of its meetings and toparticipate in its deriberations, but such person shail not have a ,ot" in-any oi ii.decisions.

'18. Chief executive officer of the Scheme
(1) There sharr be a chief executive officer of the scheme who shail beappointed by the Board through a competitive recruitment process on such termsand conditions as may be specified in the instrument oiappointment.
(2) The chief executive officer sha, be an ex-officio member of the Board.
(3) A person is quarified for appointment as the chief executive officer if thatperson-

(a) is a citizen of Kenya;
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(b)

(c)

holds a degree from a university recognized in Kenya;

has at least ten years of experience of which five years should be at

sunior management level in a profession relevant to the functions of

the Scheme is may be defined in the Regulations; and

meets the requirements of leadership and integrity set out in Chapter

Six of the Constitution.
(d)

(a) The Chief Executive Officer shall be the accounting officer of the Scheme

anj sec,etary to the Board and, subject to the direction of the Board' shall be

responsible for the-
(a) implementation of the decisions of the Board;

(b) day to day management of the affairs of the Scheme;

(c) management and discipline of the employees of the Scheme; and

(d) any other function that may be assigned by the Board'

(5) The Chief Executive Officer shall hold office for a term of three years and

may be eligible for re-appointment for a further final term of three years'

(6) The Chief Executive Otficer may be removed from office by the Board such

gtounat as may be set out in the instrument of appointment'

(7) Before the Chief Executive Officer is removed from office under subsection

(5), the Chief Executive Officer shall be given-
(a) sufficient notice of the allegations made against him or her; and

(b) an opportunity to be heard either in person or by a legal

representative.

19. EmploYees of the Scheme

(1) The Board may engage such other employees as it may consider necessary

for ihe performance of its functions under this Act'

(2) The terms and conditions of service of employees of the Scheme shall be

determined bY the Board.

20. Common seal ofthe Scheme

(1 ) The common seal of the Scheme shall be kept in such custody as the Board

,"y lit""t and shall not be used except on the order of the Board'

(2) The common seal of the Scheme when affixed to a document and

authenticated shall be officially noticed, and unless the contrary is proved, an order

or authorization of the Board under this section shall be presumed to have been

given.

PART III _ ADMINISTRATION OF THE SCHEME

21. Fund manager

The Board shall appoint a fund manager of the Scheme who shall' in addition

to the duties prescribed under the Retirement Benefits Act-
(a) implement the investment policy of the Scheme as approved by the

Board;

(b) manage the Scheme funds and assets in accordance with the

provijrons of the Retirement Benefits Act (Cap' 197);

(c)maintainbooksofaccountsonallinvestmenttransactionsrelatingto
the Scheme;

12
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(d) submit reports on a quarterly basis on investment strategy, market
returns and other performance indicators to the Board; anj

(e) perform any other function that may be assigned in lhe instrument of
appointment and other written law.

22. Custodian of the Scheme

. .(1) .The Board shall appoint a custodian of the scheme who shall, in addition
to the duties prescribed under the Retirement Benefits Act (Cap. 197)r_

(a) receive the contributions remitted by the sponsors and members
under this Act on behalf of the Board;

(b) not later than the next business day foilowing receipt of the
contributions from a sponsor, notify the fund ,irnugui ,nA in"
administrator of such receipt;

(c)

(d)

(e)

(0

(s)

(h)

(i)

receive and keep in safe custody the tifle documents, securities and
monies of the Scheme in trust for the members and beneficiaries;
collect dlvidends for the Scheme;
report to the Board on any matter relating to the assets being held by
the custodian on its behalf at such intervils as may from time to time
be determined by the Board;
undertake statistical analysis on the investments and returns on
investments with respect to funds in its custody and provide data and
information to the administrator and the Board;
submit to the Board a report on a quarterly basis, of the reconciliations
with respect to the funds held by the Cuitodian;
execute, on behalf of the Board, the relevant proxy for the purpose of
voting in relation to the investments; and
perform any other funclion that may be assigned in the instrument of
appointment or any other written law.

(2) The custodian sha[ maintain a[ funds and assets in its custody to the orderof the Board and shafl not utirise any pension fund or assets in its custody to meetits own financial obligation.

23. Admlnistrator
(1)

Board
The Scheme shall be administered by an administrator appointed by the

(2) The administrator shall be an employee of the Board.
(3) The functions of the administrator shall be to-

(a) open and maintain an account for each member;
(b) upon receiving detairs of the contributions remitted under this Act,

cause the amount ofthe contributions to be credited in the account oi
the member in respect of whom the sponsor has made the payment;

(c) inform the Board if a member's contribution detairs differ from the
expected;

(d) provide customer support services to members, including accessat least on a quarterly basis to members, account balances and
statements;

(e) keep and maintain proper books of accounts of the Scheme;

13
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(0 cause to be paid retirement benefits to a member who has retired;

(S) be responsibte for all calculations relating to retirement benefits; and

(h) carry out any other functions as may be directed by the Board from

time to time.

(4) The administrator shall ensure that all income earned from the investment

of the Fund is distributed to the credit of the members' retirement savings accounts

save for clearly defined and reasonable fees, charges, costs and expenses of

transactions as may be approved by the Board'

24. Contributions
(1 ) A member shall, so long as the member remains in the employment of

" 
,pontor, contribute not less than twelve percent of that member's pensionable

emoluments to the Scheme.

(2)Everysponsorshallcontributetotheschemenotlessthanfifteenpercent
of the pensionable emoluments of every employee who is a member of the Scheme

plus the amounts necessary to cover the premiums for insured benefit'

(3)SubjecttosuchguidelinesaStheBoardmayissue,inconsu|tationwith
the'membeis and sponsors of the Scheme, a member of the Scheme may make

additional contributions to the Scheme.

(4) ln addition to the contributions specified in subsections (1) and (2)' the

Sponsorshalltakeoutandmaintainalifeinsurancepolicythathasdisability
benefits in favour of every member of the Scheme, for a minimum of three times

of the member's annual pensionable emoluments'

(5) Upon commencement of this Act, contributions required to be made under

subsections (1) and (3) shall be deducted by a sponsor from the salary of the

contributor in'each month on which the salary is paid and shall be paid into the

SchemetogetherwiththeSponsor,scontributionbeforethelOthdayofevery
calendar month or before any other day which may be notified in writing and

approved by the AuthoritY.

(6) Any contrlbutions not paid to the Scheme by a sponsor within ten days after

the last diy of the calendar month to which the contributions relate shall attract

interest during the period they remain unpaid at a rate specified by the Board from

time to time piovided that suih rate shall not be less than the rate specified in the

Retirement Benefits Act and Regulations.

(7) All unpaid contributions and interest thereon shall constitute a civil debt

of the respective sponsor and shall be recoverable summarily by the Board as

provided for by law.

(8)TheBoardshallreporttotheAuthorityatsuchintervalsaSspecifiedbythe
Autirority, all remittances of contributions outstanding and not received after the

deadlines specifi ed herein.

25. Vesting of benefits

All the benefits derived from contributions by a member and a sponsor shall

vest immediately in the member.

26. Withdrawal of membership or benefits

(1)Amembershallnotwithdrawmembershiporretirementbenefitfromthe
Scheme while the member is in the employment of a Sponsor'

14
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..(2) A member may withdraw benefits from their account before normarretirement age in the following circumstances_
(a) resignation;
(b) dismissal;
(c) ill heatth;

(d) emigration.

(3) Despite subsection (1f-
(a) where a member leaves employment before one year of membership,

the member may opt for payment of his own and the whole of the
sponsor's contributions, together with a ocated investment income;

(b) where a member leaves employment after one year of membership
but before attaining the specified early retirement age, the ,urnUui
may opt for payment of_
(i) his or her own contribution and the sponsor,s contribution as

may be prescribed by the Retirement Benefits Authority and
the investment income that has accrued in respect of ihose
contributions; and

(ii) the barance shafi be retained in the scheme and continue to
accrue interest until the member attains early retirement age,
or transferred to another registered Schemg of the membJrs
choice;

(c) a member may opt for payment to him or her of the totar amount of
vested accrued benefits before aftaining the early retirement age_
(i) on grounds of ill health or subsequenfly during deferment, if the

member becomes incapacitated due to ill healtn, to the extent
that it would occasion his or her retirement, if he or she was in
employment; or

(ii) if the member has emigrated from Kenya to another country
without the intention of returning to reside in Kenya and the
Board has approved the payment of the retirement blnefits and
submitted, fourteen days prior to payment of the benefits, the
approval to the Authority.

27. Retirement from service

. (1) Despite any other provisions in this Act, a member who retires is entifled
to make withdrawals-

(a) on attaining the normar retirement age, or where their exact date of
birth is not known, on the 1st July in the year in which the Board deems
that they have reached normal relirement age;

(b) on the advice of a qualified medical practitioner appointed by the
Board certifying that the member is no longer mentaliy or physically
capable of carrying out the functions of their office.

(2) The proof of age of a retiring member for the purposes of subsection (.r ) isthe date of birth in any of the following documents_
(a) birth certificate;
(b) national identification card; or
(c) a valid passport.

15
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28. Early retirement

(1) Notwithstanding the provisions of section 27, any member who retires on

attaining the early retirement age is entitled to make withdrawals in accordance

with section 29.

(2) The proof of age of a retiring member for the purposes of subsection (1) is

the date of birth in any of the following documents-
(a) birth certificate;

(b) national identification card; or

(c) a valid Passport.

29. Payment of retirement benefits.

(1) Where a member retires as provided in this Act, the member may request

the Board in writing to pay to him or her-
(a) a lump sum from the balance in his or her retirement savings account

thatshallnotexceedtheequivalentofone-thirdofthatbalance:

ProvidedthataMembermaywithdrawanyadditionalvoluntary
contributionsmadeintotheschemeandaccruedinterestinfull;

(b) monthly or quarterly income drawdown in accordance with a formula

prescribed by the Board on the advice of an actuary;

(c) monthly or quarterly annuity for life purchased from an approved

issuer of their choice:

Providedthattheannuityshallincludeaprovisionforbenefitspayableto
dependants upon a member's death.

(2) Despite the provisions of any other written law, a benefit granted under this

Act shall not be-
(a) assignable or transferable except in accordance with the terms of a

mortgage guarantee facility approved by the Board; and

(b) liable to be attached in settlement of any claim'

(3) The payment of a retirement benefits shall commence from the e:td of the

montfi immeoiately following the month of the retirement of the member.

(4) Every payment of benefits from the Scheme may be subject to deduction of

the amount outsianding due by the member under any mortgage guarantee facility

approved by the Board.

30. Particulars of member and dependants of the member

(1) Every member shall provide his or her particulars and those of his or her

dependants to the administrator in the prescribed manner'

(2)Amembermayupdatetheparticularsprovidedundersubsection(1)atany
time and, in any event, at least three years before retirement'

31. Dispute on nomination

(1)lfadisputerelatingtoanominationunderthisPartarises,theBoardhas
po*"i to 

"onrid", 
evidenCe presented and determine the rightful dependant.

(2)NothinginthisPartmaybeconstruedaslimitingorotherwiseaffectingthe
inherent powe-r of the Board, Lither on its own motion or on the application of a

party, to make such decisions as may be necessary'
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32. Benefits to be pald upon the death ofa member
lf upon the death of a member, benefits are paid to a person varidry nominated

under this Part, no other person shall have any other claim to the benefits against
the Fund.

33. Death of a member in service
(1) Upon the death of a member, the benefits accrued to the member shail be

paid to the person whose particulars the Member had provided or at the Board,s
discretion as othenirrise provided in the Retirement Benefits Act and Regulations
thereunder.

(2) ln the absence of a nomination, the goard shafl appry the benefits referred
to in subsection (1) to such of dependants of the deceased and in such amounts
as the Board shall determine.

(3) where a dispute arises under this section, the Board shall consider any
evidence presented before it and determine the rightful beneficiary.

34. Presumption of death of member
(1) where a member is missing and it is proved that the member has not been

heard of for such period as prescribed by the law relating to presumption of death
by those who might be expected to have heard of the member if that member was
alive, there shall be a rebuttable presumption that the member is dead as provided
under the law.

(2) where a person is presumed dead under this section, the provisions of
section 33 apply.

35. Death of member in retirement
(1 ) lf a member who was receiving a retirement benefit under an income

drawdown dies, a benefit that is equivalent to the unutilized balance of the account
of the member shall be paid to the nominated benefrciaries of the member.

(2) The payment under subsection (1) shall be made to the beneficiaries either
as a lump sum or as an annuity commencing from the day following the death of
the member.

36. Prohibited payments from the Scheme

The retirement benefits under this Act shall not be paid by the Scheme to_
(a) a member, while the member is still in the employment of a Sponsor

except where a member works on a contractual basis for the Sponsor
after their resignation or early retirement ; or

(b) any person as a loan, advance or other similar benefit or payment
except as provided under this Act.

PART IV _ FINANCIAL PROVISIONS
37. County Governments Retirement Scheme Fund

There is established a Fund to be known as the county Governments
Retirement scheme Fund which shall be administered by the Board in accordance
with this Act and other relevant written laws.

38. Sources of funds
(1) The Fund shall consist of-
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(a) monies as may vest in or accrue to the Scheme in the performance

of its functions under this Act or under any other written law;

(b) contributions from sponsors and members;

(c) grants, gifts, donations or other endowments given to the Scheme;

(d) income from investments made by the Scheme that are approved by

the Board;

(e) fees and charges authorized by the Board;

(f) monies earned by the Scheme from any other source; and

(S) monies from any other source provided or donated or lent to the

Scheme.

(2) There shall be paid out of the Fund-
(a) all benefits provided for under this Act;

(b)theexpensesincurredinthemanagementandadministrationofthe
Scheme subject to the limits provided under this section'

(3) For the avoidance of doubt, nothing in this Act is intended to or may be

construed as providing for or dealing with-
(a) taxes;

(b) the imposition of charges on a public fund or the variation or repeal

of anY of tlrose charges;

(c) the appropriation, receipt, custody, investment or issue of public

money;

(d) the raising or guaranteeing of any loan or its repayment except as

provided in anY written law; or

(e) matters incidental to any of those matters.

(4) The Board shall establish an account into which may be paid-
(a)themoniestransferredfromtheFundforthetrustexpensesincurred

by the Board in the exercise of its powers or the performance of its

functions under this Act;

(b) the annual administrative expenses deducted from the value of the

Fund at the rate approved from time to time by the Board but sub.iect

to a maximum of one and half percent of the Fund value or any such

rate as the Board in consultation with the Authority may prescribe;

(c) monies that may vest in the Board in the course of the exercise of the

powers of the Board;

(d) income from the investment of the monies held in the account

established under this section; and

(e)allmoniesfromanyotherSourceprovidedforordonatedorlentto
the Board.

(5)Anyunspentmoniesbudgetedforannualadministrativeexpensesshall
lapse back into the Fund at the end of the financial year'

(6) The Board may invest any surplus monies held in the account established

undei this Act in asset classes approved under the Retirement Benefits Act.

39. Reserve account
(1) The Board may maintain a reserve account of the Scheme into which the

following shall be deposited-

10
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(a) any special contribution paid into the Scheme by a sponsor or the
Government for the purpose of improving the benefits of the members;
and

(b) any income of the Scheme that the Board determines should be set
aside to stabilize the retums to members subject to a maximum of ten
per cent of such income with consideration to the lncome Tax Act,
(Cap. 470) or regulations made thereunder.

(2) Money shall not be drawn out of the reserve account except as directed by
the Board for the purposes provided for under subsection (1).

(3) Any monies determined to be income of the reserve account shall be treated
as income forming part of the general income of the Scheme.

40. Annual estimates
(1) Before the commencement of each financiar year, the Board shalr cause to

be prepared estimates of the revenue and expenditure of the scheme for that year.
(2) The annual estimates shall make provision for all the estimated expenditure

of the Scheme for the financial year concemed and, in particular, shall piovide forthe-
(a) payment of the salaries, allowances, and other charges in respect of

the employee of the Scheme;
(b) payment of benefits and other charges which are payable out of the

funds of the Scheme;
(c) funding of the registration, monitoring and evaluation activities of the

Scheme;

(d) maintenance of the buildings and grounds of the Scheme;
(e) funding of training, research and development of activities of the

Scheme;
(f) reserye funds to meet future or contingent liabilities in relation

to retirement benefits, insurance or replacement of buildings or
equipment; and

(S) such other matters as the Board may consider necessary.
(3) The annual estimates shall be approved by the Board before the

commencement of the financial year to which they relate.
(4) Expenditure of the Scheme shalr not be incurred except in accordance with

the annual estimates approved by the Board.

41. Accounts and audit.
(1) The Board shall cause to be kept proper books and records ofaccounts of

the income, expenditure, assets and liabilities.
(2) Within a period of three months after the end of each financial year, the

Board shall submit to an auditor who is recognized and approved by the Authority
the accounts of the Scheme in respect of that year together with-

(a) balance sheet showing in detail the assets and liabilities of the
Scheme as at the end of the financial year.

(b) a statement of the income and expenditure of the Scheme during that
year; and

(c) such other statements as may be required by the Authority.
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(3) Theannual accounts ofthe scheme shall be prepared, audited and reported

upon'in accordance with the Retirement Benefit Act and other relevant laws.

42. Financial year

The financial year of the Scheme shall be the period of twelve months ending

on the thirtieth June in each Year.

43. Annual distribution of profits.

The annual investment income earned by the scheme shall after deduction of

all expenses and costs properly paid out of the scheme and any appropriation to

a reserve account approved by the Board be credited to members' accounts on

a pro-rata basis.

44. Actuarial review of the Scheme.

(1)TheSchemeshallbereviewedbyanactuaryappointedbytheBoardas
provided for in the Retirement Benefits Act.

(2) The actuary appointed under subsection (1) shall-
(a) prepare a report on the state of the Scheme; and

(b) recommend any necessary action to be taken'

(3)Theactuaryshallsubmitthereportpreparedundersubsection(2)tothe
Board within the stipulated time in the instrument of appointment'

(4) The Board shall, within six months of the receipt of such report, consider

any recommendations made by the Actuary and in so doing, may take any action

recommended by the actuary.

PART V - MISCELLANEOUS PROVISIONS

45. Conflict with other written law

where there is a conflict between the provisions of this Act and the provisions

of the Retirement Benefits Act, the provisions of the Retirement Benefits Act shall

prevail.

46. Duty of care

(1 ) The Board shall-
(a)ensurethattheschemeisatalltimesmanagedinaccordancewith

the provisions of this Act' the Retirement Benefits Act and any other

applicable law; and

(b) take reasonable care to ensure that the management of the Scheme

orsafekeepingoftheassetsoftheSchemeiscarriedoutinthebest
interests of the members of the Scheme'

(2) The administrator, fund manager, actuary and custodian shall-
(a) report to the Board and the Authority, as soon as reasonably

practicable, any unusual occurrence with respect to the Scheme

which in their view could adversely affect the rights of the owner of a

member's account under the Scheme; and

(b) report to the Board and the Authority, as soon as is reasonably

practicable'ifaSponSorhasnotremittedthereqUiredcontributionand
such remittance remains due for more than ten days'
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47. Protection from personal liability
No action or omission by any member of the Board, or emproyee of the scheme

shall, if the act was done in good faith for the purpose of carryin j out tt 
" 

pr"rirr"r,
of this Act or any other raw, subject the person to any riauirity, action, craim oi
demand.

48. Offences
(1) A person who-

(a) wilfully fails to remit contributions to the Scheme as required;
(b) knowingly gives fatse information to the Scheme; or
(c) being a Trustee or employee of the Scheme, wilfully misappropriates

the assets of the Scheme,
commits an offence and is riable on conviction to a fine not exceeding five milrion

shillings or to imprisonment for a term not exceeding five years or to btth.
(2) where an offence under thrs section is committed by a body corporate,

every person, who at the time of the commission of the offence was_
(a) a director, general manager, secretary of the company or other similar

officer of the body corporate; or
(b) purporting to act in any such capacity as provided in paragraph (a),

commits that offence.

(3) A person who is convicted of an offence under subsection (1)(c) shail, in
addition to any fine that may be imposed, refund to the scheme tniee iimes irre
value of any loss that may be incurred by the scheme by reason of the commission
of the offence.

49. Proceedings for recovery of deductions from sponsors

. (1) Notwithstanding the provision of section 26, where a sponsor, having made
deduction from a member's emoluments for remittance to the Scheme, Lit. to
remit the contribution within fifteen days of the deduction, the scheme shall, after
giving such sponsor not ress than seven days'notice, institute proceedings for the
recovery of the deduction.

(2) A notice under subsection (1) shail be in writing and copied to the Authority,
and shall-

(a) require the sponsor to pay the sum deducted to the scheme within
seven days of the notice; and

(b) inform the sponsor that if he fairs to pay such sum before the expiration
of the notice, proceedings for summary recovery of the sum shall be
filed in court without further reference to him.

(3) Any sum which is the subject of proceedings of summary recovery under
this section shall attract a compound interest at the rite of three per cent peimontn.

_ 
(4) without prejudice to any proceedings instituted under the provisions of

this section, a person who refuses or fairs t,o comply with a notice given to him
or he-r under subsection (l) commits an offence and shall be liable o-n conviction
to a fne not exceeding five million shi ings, or in the case of a natural person, to
imprisonment for a term not exceeding two years, or to both.

(5) where an offence under subsection (4) is a continuing offence, the person
convicted shall, in addition to the penalty prescribed in that subsection be liable to
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a further fine of one thousand shillings for every day or part thereof during which

the offence continues

50. General penaltY

A person who-
(a)contravenesanyprovisionofthisActwhichisexpresslyStatedtobe

an offence but for which no other penalty is prescribed; or

(b) fails to comply with any direction given by the Authority,

commits an offence and is liable, on conviction, to a fine not exceeding one

hundred thousand shillings, or to imprisonment for a term not exceeding one year'

or to both.

51. Regulations

The cabinet Secretary may, in consultation with the Board, make regulations

generally for the better carrying into effect the provisions of this Act'

52. Repeal and revocation

(1) The Local Authorities Provident Fund Act (Cap.272)'

(2) The Local Authorities Pensions Trust Rules, (L.N. 50 of 2007) are revoked.

(3) The Laptrust (Umbrella) Retirement Fund Trust Deed and Rules registered

under the Retirement Benefits Act are revoked.

PART VI - SAVINGS AND TRANSITION

53. Extent of exemption from other statutory schemes

ThesponsorsandmembersoftheSchememaybeexemptfrommakingTierl
I contributions to the National Social Security Fund.

54. National government employees transferred to county governmonts

(1) Eligible employees to whom this Act applies and who, prior to the

commencementdate,weremembersofacontributorypensionSchememay'
subject to the Regulations made by the Cabinet Secretary, transfer any such

contributions to the Fund.

(2) Eligible employees to whom this Act applies and who join a sponsor on

or after the commencement date and were members of a contributory pension

scheme may, subject to the Regulations made by the cabinet secretary, transfer

any such contributions to the Fund.

(3) A person who, at the commencement date, is an employee of the national

gove;nment and whose remaining period of service is five years or less, is not

iligibt" to join the Scherne and shall have lris or her pension paid out under the

prJvisions of the pensions Act (Cap. 189) and the Widows and Children Pensions

Act, or any other relevant legislation.

(4) A person who was an emptoyee of a local authority and was a member

of the Local Authorities Pensions Trust and whose remaining period of service

is five years or less, is not eligible to join the Scheme and shall have his or her

pension paid in accordance with the provisions of the Local Authorities Pensions

irust Ruies, (L.N. 50 of 2007) or any other relevant legislation'

(5) Eligible employees to whom this Act applies and who, prior to the

commencementdate,wereemployeesofthenationalgovernmentShallhavetheir
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Pension paid out under the pensions Act (cap. 189) and the widows and children
Pensions Act (cap. 189) for the period they served in the nationar gou"rnrunt. 

-

(6) Eligible emproyees to whom this Act appries and who prior to its
commencement date were employee of the local authorities and who are eligible
for benefits under a defined benefits scheme shall have their prior pension berLfits
paid out of the closed funds, as the case may be, for the period they served the
local authorities.

55. Transition of closed funds to the Scheme
(1) The members of the Locar Authorities provident Fund and the Laptrust

(Umbrella) Retirement Fund shall be transitioned into the Scheme.
(2) The funds, assets and other property, movable and immovable which

immediately before the commencement date were held by or on behalf of the Local
Authorities Provident Fund and the Laptrust (umbrella) Retirement Fund shall vest
in the Scheme.

(3) All the records of the Locar Authorities provident Fund and the Laptrust
(Umbrella) Retirement Fund shall be transferred to the scheme administrator.

(4) All rights, riabirities and duties whether arising under any written raw or
otherwise, which immediately before the commence-ment date were accruin!,
imposed or enforceable by or against the Local Authorities provident Fund a n-J
the- Laptrust (umbrerra) Retirement Fund shal vest in, be imposed on, or be
enforceable against the Scheme.

_ (5) Any suit or regar proceedings by or against the Local Authorities provident
Fun.d and the Lapkust (Umbreila) Retirement Fund shail continue as if they were
instituted by the scheme or against and no such suit, action or legal proceldings
shall abate or be terminated by the virtue of the transition of the schemes.

(6) Subject to secuon 40, the annual estimates approved for the Local
Authorities Provident Fund and the Laptrust (umbrella) Retirement Fund for the
financial year in which this Act comes into operation shall be considered to be the
annual estimates of the scheme for the remainder of that financial year but those
estimates may be varied by the Cabinet Secretary.

(7) The Auditor-General shall cause an actuarial audit and valuation to be
carried out with respect to the closed schemes within six months upon the
commencement of this Act to ascertain the following for the purpose of transitional
management-

(a) assets acquired by the schemes:
(b) liabilities accrued by the schemes; and
(c) employees of the schemes.

(8) The Auditor General shall submit a report on the findings of the audit and
valuation to the Board, the senate and the National Assembly within three months
of carrying out of the audit under subsection (7).

56. Local Authoritles provldent Fund and the Local Authorifles pensions
Trust Fund

(1) An eligible employee of a sponsor who, immediately before the
commencement date was a member of the Local Authorities provident Fund or the
Local Authorities Pensions Trust Fund shall, upon the commencement of this Act,
be deemed to be a member of the Scheme.



(2) The Local Authorities Provident Fund, the Local Authorities Pension

fruit, tfre Local Authorities Pension Trust (Defined Benefits) Scheme and

the Local Authorities Pension Trust (Umbrella) Retirement Fund shall, on the

commencement date remain closed Funds to new entrants and shall ensure the

preservation of all accrued rights of members.

(3) Subject to subsection (2), the closed funds shall continue paying any

pensions and benefits as and when they fall due for a maximum period of five years

from the commencement date.

(a) The provisions of section 55 shall apply to any pension and benefits which

shail not have been paid out of the closed Funds at the end of the fifth year from

the date of commencement date.

(5) The staff of the existing schemes engaged in the administration of the

existing schemes shall, upon the commencement of this Act, and subject to any

suitabiilty test conducted by the Board of Trustees, provide administration services

to the Scheme and the existing schemes.

(6)TheRetirementBenefitsAuthorityshall,withinfiveyearsfromthe
commencement of this Act, ensure the implementation of this section'

57. New employees
(1)Subjecttosection54anyeligibleemployeewhojoinedtheserviceofa

sponio, on permanent and pensionable terms after the first general elections under

the constitution shall be deemed to be a member of the scheme with effect from

the date of employment.

(2) Eligible employees of a sponsor who are employed on contractual terms

may opt' ,-pon ,g,""m"nt with the Sponsor, to join the Scheme in lieu of gratuity for

the duration of their contract term provided that the extent of contribution in such

case shall be in line with section 24 of this Act.

58. Date of transition

The provisions of sections 52 and 55 shall come into effect at the end of five

years from the commencement date'

59. Amendment of section 132 of No. 17 ot2012

The County Governments Act is amended by deleting section 132'

cAP. 1898 [Rev. 2022]

County Governments Retirement Scheme

SCHEDULE
ls. 171

THE CONDUCT OF BUSINESS AND AFFAIRS OF THE BOARD

1. Meetings

(1) The Board shall hold at least four meetings in every financial year and not

mo;e than four months shall elapse between the date of one meeting and the date

of the next meeting.

(2) Meetings shall be convened by the secretary of the Board in consultation

with ine Chairperson and shall be held at such times and such places as the

Chairperson shall determine.

(3) The Chairperson shall preside over all meetings and in the absence of the

chairperson, the vice-chairperson, or in the absence of the vice-ch airperson, a

24
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Trustee elected by the Board at the meeting for that purpose, shal preside over
the meeting.

(a) The chairperson may at any time convene a speciar meeting of the Board,
and shall do so within seven days of the receipt by the chairpers6n of a written
request signed by at least five other Trustees.

(5) Unless six Trustees otherwise agree, at reast seven days, notice of a
meeting shall be given to every trustee.

2. Quorum

(1) The quorum of a meeting of the Board shalr be five Trustees present and
voting and shall include at le_ast two Trustees appointed under section 6(2Xb), i;t(d) or (e) and at least three Trustees appointed under section 6(2)(f).

.(2). 
F.?l special meetings, the quorum shall be six Trustees present and voting

and shall include at least three Trustees appointed under section O(Z)(U), (c), (O]
or (e) and at least four Trustees appointed under section 6(2)(f).
3. Voting

A decision of the Board shail be by a majority of the Trustees present and voting
and, in the case of a tie of votes, the person presiding at the meeting snart navi
a second or casting vote.

4. Minutes

cAP. l89B
Co u nty Gove rn me nts Reti re me nt Sc he me

Minutes of all meetings shall be kept and entered in records kept for that
purpose
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okoiti & I I others v county Governments Retirement scheme & 164 others; county pension

Fund Financial services Limited & 8 others (Interesred Parties) (petition 213, zz2 k 23o of 2[lg& 36 of 2OZz (Consolidatcd)) tz1Lzl KEELRC 13r84 (KLR) (20 December 2O2Z) (Jadgment)
Ncutral citarion: [2022] KEELRC 13584 (KLR)

REPUBLIC OF KENYA
IN THE EMPLOYMENTAND LABOUR RELATIONS COURTAT NAIROBI

PETITION 213,222 & 230 OF 2Ot9 & 36 OF IOL|(CONSOLIDATID)

MAONYANGO,J

DECEMBER 20,2022

BETWEEN

OKTYA OMTAThH OKOITI ..,,...... PETITIONER

AND
COUNTY GOVERNMENTS RETIREMENT SCHEME & T52
OTHERS

RESPONDENT

AS CONSOLIDATED WITH

PETITION 222OF 2OI9

kcn alaw.o /ca selaw/cases/ 24863r/

BETWEEN

KENYA COUNTY GOVERNMENT V/ORKERS UNION.......... IST PETIfiONER
MATILDAJEBET KEMETTO ........ zND pETITTONER

BENSON OLIANGA ORIARO ...... 3.o pETITIONER

BERNARD ATSIULA INYANGAIA 4TH PETITI'NER
BONIFACE VAWERU GITUKE .... irH pETITIONER

EMILY W MVANGI 
6TH PETITI'NER

FRED BULUKU................... 
7rH pETITIONER

CHARLES MAKINI . 8rx pETITI.NER

AND
BOARD OF TRUSTEES OF LOCAL AUTHORITIES PROVIDENT FUND & ,OTHERS 

... PETITIONER

AND

t
ffi



CoUNTYPENSIoNFUNDFINANCIALsERvICEsLIMITED....INTERESTED
PARTY

BOARD OF TRUSTEES, LOCAL AUTHORTTIES PENSIO

WAIER SERVICES PROVIDERS ASSOCIATION

N
INTERESTED PARTY'I'RUST.......

LAPRUST RETIREMENT SERVICES LTMITED INTERESTED PARTY

COUNCIL OF GO}'ERNORS INTERESTED PARTY

INTERESTED PARTY

AS CONSOLIDATED WITH

PETITION 23O OF 2OI9

BETWEEN

LOCAL AUTHORITIES PENSIONS TRUST BOARD OF

TRUSTEES
1ST PETITIONER

zND PETITIONER
COUNTY PENSION FUND BOARD OF TRUSTEES

AND

ATTORNEY GENERAL.." 1ST RESPONDENT

2NO RESPONDENT
CABINET SECRETARY, NAT'IONAI TREASURY

RETIREMENT BENEFITS AUTHORITY ......' . 3R! RESPONDENT

LOCAL AUTHORITIES PROVIDENT FUND BOARD OF

TRUSTEES ...........
4TH RESPONDENT

ANI)

KENYA COUNTY GOVERNMENT WORKERS UNION ' INTERESTED PARTY

couNTY PENSIONERS ASSOCIATION """"""""""""
AS CONSOLIDATED WITH

PETITION 36OF 2022

INTERESTED PARTY

BETWEEN

CHRISTINE SONGO ......' .,.... PETITIONER

AND

COUNTY EXECUTIVE COMMITTEE MEMBER FINANCE, COUNTY

GOVERNMENT OF KAKAMEGA ....' 15T RESPONDENT

COUNTY GOVERNMENT OF I(AI(AMEGA 2ND RESPONDENT LOCAL

AUTHORITIES PENSION TRUST (LAP TRUST) """"""""" zND RESPONDENT

z

AND

ffi k.ny"l.*,.orgl..r.1"*/..r.r/,t.tul,n,n, t/
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The count! Gouernmenfi Rctirement schemc Act came inro force on zh ocrober 2019 (rhecommencement datc) following assent to the Act by His Excellency the president of the Republic ofKenya on l8'r Seprember 2019.

The Act provides in the preamble thereto thar ir is an 1!911 of parliamenr to escablish the countyGovernmenrs Rerirement scheme for emproyees in the service of county Governmenrs, to providefor retiremenr benefits of those ...,ploy..s 
"nd 

for connecred purposes.

LOCAI AUTHORITIES pRovrDENT FUND (LA.P FUND) .... INTERESTEDPARTY

COUNTY GOVERNMENT RETIREMENTS SCHEME ..... INTERESTED PARTY

JUDGMENT

(")

4

Parc rr of the Act esrablishcs.the s.l.-:.i: a body corporate with perpe tual succession and a common

;11l.Ill,iilTirs 
defined in section a(r) as a ae6nea.onrrib,,,io., r.r,..n. p.ouraing sociarsecuriry

(") periodic paymenrs chrough che purchase of annuities;

(b) a lump sum as a commutation of pension or crivial pcnsion in accordance with rhe RBARegularions;

(c) income drawdown;

(d) gratuicy; and

(.) any orher benefit approved by rhe Board under this Acr.

section 5 provides that a county public officer or any other person approved by the Board may becomea member of thc scheme undcr the auspi.., of . ,ponro..

Secrion 6 sets out the membership of the Board ofriusrecs under whose management the scheme willbe run as follows -
(2) The Board shall consist of-

5

(b)

(.)

(d)

(.)

(0

thc cheirperson clected by rhe Tiusrces from amongst the members under paragraph(d), G), (0 and (g);

the Principal secrerary responsibre for matters reraring to finance or his representative;

a person nominatcd by Council of Counry Governors;

a person nominated by County public Service Boards;

a person nominatcd by County Assembly Se rvice Boards;

five persons no-minated by most represenrative tradc unions emproyees of countygovernmenrs of who ac Ieast two shall not be of the same gend., 
". 

follo*r,
(i) four pcrsons from trade unions rcpresenting the emproyees within the county

executive; and

ffi kcnyala w-orz/ cascla 2486 t/
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(,

(r) a person from trade unions rePresenting the emPloyees within the county

assemblies' service; and

(e) the Chief Executive Officer who shall be an ex officio tnember and the secretary to the

Board with no voting riShts

(3)Thevice-chairpersonoftheBoardsha[[bee[ectedbytheTrusceesFronramongtheirnumber

SectionToftheActprovidesqualificationsforappoinrmentasTrusteeo[theschemeasfollows_

(7) A person is qualified [or appointment as a Trustee i[that person-

(")

(b)

(.)

is a citizen of KenYa;

holds a degree from a university recognized in Kenya;

has at least five years' experience in-

(i) 6nance;

(ii) law;

(i ii) economics;

(iv) actuarial sciencel or

7

(u) any other proFession or work experience directly relevant to the functions o[

the Board; and

meets the requiremencs of leadership and integrity set out in Chapter Six o[ the

Constitution.

Seccionl8providesforappointmento[theChiefExecutiveofficeroftheSchemebytheBoardfora
termofthreeye"rrr.,,t*"blto"tt'Thtquali6cationsforappointmentasChiefExecutiveOfficerare

(d)

(r)

(b)

(.)

8

)

set out at section 18(3) as follows -

(3) A person is quali6ed for appointment as the chieFexecutive officer iIthat person-

is a citizen of KenYa;

holds a degree from a university recognized in Kenya;

has at least ten years oIexperience of which five years should be at scnior mxnagement

level in a pro[ession relevant to the functions of the Scheme as may be defined in the

Regulations; and

meets the requirements of leadership and integrity set out in Chapter Six of the

Constitution'

Sections 21,22 .rod'23 provides for appointment of fund manager' custodian of the scheme and

administrator respectively by the Board'

Section 24 of rlte Actprovides For contributions by both the employee (l}Yo) md ernployer (15%)

o[ pensiorrable emoluments which are defined in Sectiorr 2 to mean basic salary excluding housing,

*rnrpor, and any other allowances or f uctuating emolutnents'

4ffi k.ny.l"*.ort'r.1.*/..r.r/u,."/'n8n3ll
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10. Secrion 45 provides that -

the Retiremcnt Benefitt Act

'where there is a conflicr berween the provisions of this Act and the provisions of the
Rcrirement BeneEts Act, rhe provisions of the Retirement Bene6ts Acr shaI prevail.

ll secrion 52 repe als the Local Aathoritict proaident Fund Actand revokes rhe Local Aa
Trust Rulcs, 2007 andtheLa Umbrella Re tt'rement FundTrust Deed and Rgles regisrered under

thontiet Penti0nt
t

t2

l3

In the transicional provisions, sponsors and members are exempred from making Tier II conrributions
from other schemes. Furcher, that persons with pensionable seiice of less th".r?u. y."., are ineligible
to join the Fund under the Act' Provision is also made for compulsory transfer of -.*b.r, of Local
Authoricies Provident Fund and Local Authoriries Pensions Tiust Fund to join the scheme upon
commencement of the Act; and for the LocalAuthorities Provident Fund, Local Authoricies pe nsions
Tiust, LocalAuthoriries Pension Trust (De6ned Benefits) Sche me and [ncalAurhoriries pension Tiusr
(umbrella) Retirement Fund to be closed ro new entranrs on the commencemenr dare.

The transitional provisions further provide that the closed lunds shall continue ptying any pension
and bencfits ouc of the closed funds up to the end of 6ve years from d^,. of .o*-.rrcemenr.

14. Seccion 132 of che Coan Goue ment A is repealed by secrion 5g of rhe Act

t5

L6

t7

r8

L9

21

20

Following thc commenccmcnt datc of the Act, sevcral petirions were 6led challcnging the
constiturionality and legaliry ofthe Acr andlor sections rhereof.

Petition No' 213 oF 20L9 is filed by okiya omtatah Okoiti, who describes himsetf in rhe petition
as a public spiritcd individual, human rights defender and Executive Direcror of Kenyans forJusrice
and Development (KEJUDE) Tiust, a legal enrity founded in Kenya to uphold the rule of law and
constitutionalism, to defend human rights, promote democratic governancc and 

"gitate 
forsusrainable

cconomic developme nr and propriery in rhe general population.

The Petitioner names the County Governmenrs Retirement Scheme, local Authorities provident
Fund riustccs, Laptrust/county pension Tiustees as rhe r', to 4d Respondents respectivery.

The 5'h to 51" Respondents are the Counry Governments of the 47 counties of Kenya. The 52.d
Respondenr is rhc council of Govcrnors while rhe 53'd ro 150,h Respondcnm are che warer and
sewerage companies bascd in counties who remir worker ducs to thc various pension schemes namcd
as thc 2'd ro 4'h Rcspondcnrs.

The Cabinct Sccretary National Tieasury is rhe 151" Respondent and rhe Retirement Benefits
Authority (RBA) the 152"d Respondenc. The Atrorney General is named as the l5 3d Respondenr.

Thc peridon is anchored on arricles l(c), 3(L),4(2),10, 20(3) ,*d, (4),22, 48, ,O(L), L59, t6Z, t65(S),
258 a.nd 259 of che Constitution.

The Peririoner seeks the following reliefs -
(i) An order permanently prohibiring rhe respondents and anybody howsoever handling workers,

pension funds from rransferring their workers (employees), members, and benefirs from
exisring schemes (Laptrusr, LapFund, and cps) ro rhe county Governmenrs Retiremenr
Schemc (CGRS) during the five year cransition period and unril rhe scheme is fully
operationalized.

ffi kc ny alaw.o r t/ c t selzw / cases / v iew / 248 63 I /
5



(ii)

CGRS Att in strict compliance with thc etirement Bene tt Act

(viii) Any other relieF the court may deem iust to granc'

The second Petirion is No. 222 of 20r9 6led by Kenya county Government workers Union, a trade

union regisrered wnder rhe Labour Rclations Actwith membership in all 47 counties in Kenya who are

also members oFthe existing pension schemes [or employees of county government'

The Peritioner has named rhe Board oF Trustees of the Local Authorities Provident Fund as l"

llespondent, irs CEO David Koros es the 2"d Respondent, the Attorney Generelas rhe 3'd ll'espoudent,

Cabinet Secretary for Narional Treasury and as 4'h Respondent and Cabinet Secretary, Ministry of

Devolution as 5,h Respondents, Cabinet Secretary, Ministry of State for Public Service' Youth and

Gender as 6.t Respondent, Cabirret Secretary, Ministry of Labour as 7'h Respondent and Retirement

Benefi* Authoriiy as 8'^ Respondent. The 47 counry SoYernment are named as the 9'r' to 55'r'

Respondents.

The Petitioner has enjoined the [ollowing as Interested Parties:

(1) County Pension Fund Financia[ Services Limited

(1) The Board of Trustees, Local Authorities Pension Trust

(3) Laprust Retirement Services Linrited

(4) The Council of Governors

(5) Water Services Providers Association'

The Petirioner objecrs co the impugrred r4rr for subjectively seeking to transfer i$ members From a

superior schcme to an inFerior scheme without their consent'

The Peticioner further accuses the 2^d Respondent of char-rging the naules o[the 1" Respondent and

purporting that the l" Respondent is the scheme created in the impugned '4rt'

An order con-rpelling the Retirenrent Benents Authority to fast track the operationalization

of the county Governmenrs Retirement scheme (GGRS) pursuant to section 56(6) of the

(iii) An order compelling the Retirement Benefits Authority and the trustees o[ the schemes in

issue herein ro caus; an indepel'Ident actuarial audit of the schemes lo Protect the workers

savings before the mergcr is completed'

(iv) An order compelling the Retirement Benefits Authority and the trustees of the schemes in

issue herein ro ensurJthat investments ofall the schenres 6nd the institutions established under

the schemes are protected and transited to the CGRS'

(r) An order quashing rhe section 52(2) of the cGRS Act and therefore Preventing mixing up of

de6ned benefit schemes and de6ned contribution schemes contrary to rhe Retirement Benefu

Act

(ui) An order compelIing Retirement Benefits Authority and the trustees of schemes in issue lrerein

ro ensure thar no employees of the Lapfund scheme and of the administrator oF Laptrust

scheme lose rheir jobs, and should be transmitted to the new scheme as stated in the Act'

(vii) Order compelling the respondents to bear the costs of this suit'

22
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27. The peririoners accuse the g,r, Respondenc of complicity for failing to give guidance in thc face ofillegalities in the impugned Act and violations commirced by the 2"d Respondent
28. The Peticioner Iists the illegaliries ro include va

l" Peritioncr to rheir detriment, creating a srat e corporacion as opposed to an irrevocable trust

rying rerms and conditions ofservice of members of the

, failingro transition the assers and liabilities ofthe 2^d Inreresred Party,s Defined Bene6rs Scheme con trary tothc provisions o f che Reti nt Bene trA Providing for members of 2"d Inrerested party to be paid
reme

29

(0

30

31. The I

(lr)

Any other re
of this case.

(b) A decraration rhat rhe actions, omissions and or conduct of the respondents comprained ofconstiruted and or amounc ro infringemenc of rhe peritioner,s rights to equar rrearmenr before'!;ri:dffffrrom discriminition in Iin. *irh the prouistns or"ini. ro1rl 
",a zz1rl

The Peririoner prays for the following reliefs:

(") A dcclaration be issued.-ro the^eFect that the pecitioners are cntirled ro prorection under cheprovisions of the Constitution 2010.

(c) A declaration rhat the definirion ofpensionable emoluments under secrion 2 of the impugnedAct violares rhe righr of the pecitio ner's members to fair labour practiccs and social securi tythus contraveni ng rhe Conttitztion and the Coun tv Gouernment ,,4ct
(d)

under rules that were already revoked and failing ro provide for role oftrusrees

(.) A declararion thar secrions 6, l0 and 52 of rhe impugned Acr undermine rhe authoriry of rl:efi.etiremen Ben Act and are rherefore voi

A declararion thar secrions 4 (3), 6, 7 and 56 of rhe impugne d,4g1 arediscriminarory andtherefore in contravenrion of rhe constiturion *-"r.,i...*e nulr and void.

d

A dcclaration rhat the impugned ,y'rl is unconstitutionar for lack of pubric participation asguaranreed by the Conshltution.

(g) A declararion thar the narure of thc Counc Government Rerirement Schcme as a starecorporation as creared under the impugned ,4ct conrravencs the Rctircment Benefia Act
(h)

v

liefs rhat rhis Honourable court wi, deem 6t and just to give in the circumsrances

(i) Cosr of rhis pecition be granted to rhc peritioner

The third Petition No' 230 of 2019 is filed by Local Authoricies pensions Trusr Board of riustees (1..Petitioner) and the countv Pensions Fund Board ofriustees (2'd petitioner). The peritioners namedthc Attorney Generar, the'cabinet secrcrary, rv.rr"ri'i.*rry, thc Reriremcnt Ben.fits Authority

:::.*.?t' 
Authorities Provident Funi, Board of riusrees as 1", 2"d, 3" ",r; ;;,. Respondents

" Peririoner is described in rhe petirion as a sraruro ry body esrablished under rule 14 of rhe Local,4utho ritiet PenJtonJ Trast Rulcs 2007 (L. N. 50 of 2007). The general mandare of rhe l,,peririto manage the Local Authorities Pensions Tiusr (herei nafter, "the DB Scheme,, ) (c.f. rule l4 of L. N
oner ls

50 of 2007)). The specific sururo ry mandate of rhe l,,pecitioner is ro
(r) formulate policies relaring to the DB Scheme;

adminisrer and invesr the funds of the DB Scheme;

ffi n law ca vt 6



pay various benefits to members of rhe DB Scheme;

protcct the ProPerty and assets of the DB Scheme; and

oerform such other duries as may be necessary for the due and faithful perflormance o[ trust

ffi:[:: d:'," rr;.*. io'Jroor.ni"ny other taw (c.f Rute 16 of LegalNotice 50

32

35

of 2oo7)'

TheDBschemeisadefinedbenefitspensionschemeforthescafrandofficerso[thedefur1ctlocal
authorities, most of whom are now employed by County Governments The DB Scheme:

(")isthesuccessortotheKenyxLocalGovernmentofficers,SuperannuationFund,whichwas
thesuccessortoanearlierpensionschemeestablishedinlg28(c.t,LegalNoticesNo.200and
313 ot 1963);

(b) currently serves 9,200 pensioners spread across the world; and

(.) has 19,630 active members spread across various County Governlnents'

The2.dPetitionerisdescribedasthebodyresponsibleforthemanagementoftheCountyPerrsion

Fund (hereinafr.r, 
,,,t,. oc s.i.n .,,). Th. *rrrd",. of rhe 2"d Peritioner is analogous to thxt oF the

l" Peticioner.

TheDCSchemewhichwaspreviouslyknownastheLaPtrust(Unbrella)RetiretnentFurrd:

(")isadefinedcontributionpensionschemefortlremembers,officersatrdstaffo[County
Governmenr; and

(b) has 46,200 members as at the date of presentment of this Petition'

Itisthel,,Petitioner,spositionthatitpromoted,establishedandregisteredthcDcSchemeon2T'hMay

20llpursuanttoPoticyGuideli.,.,^ndCi,..,l"rsissuedbythe2"dRespondentaspartofpreparations
for transition to the devolved system of government' Co,,,.qu.n.Iy, the DC Scherne is and has at

allmaterialtimesbeenthe,,exiscingpensionscheme,,forthemembers,officersandstaffo6counry
governments re[erred to in:

violates the funcrional and institurional inregrity o[ county Goverumeuts, contrary

provisionso[(in teraria)artiJes6(2),40,41,43(1xe), 1s9(r)(a) and235(1),torheextentthat

(") Section 132 of rhe Coun Goue rnftrcntt Act 2012;md

(b) Section 49 ofthe UrbanA re4sandC 'itiet Act 201i

36. The Petitioners state that they have filed the Petition herein Pursuant to their legal and fiduciary

obligations to 75,760 members of the DB Scherne and the DC Scheme. Specifrcally, the Petitioners

have filed this Petition for and on behalfl

(r) 42,600 members of the DC Scheme' currently serving in various County Governments;

(b)lg,680activemembersoftheDBSchcme,currentlyservinginvariousCountyGovernments;

(.)g,200pensionersoftheDBScheme'currentlylivinginvariouscountriesacrosstheworld;and

(d) 680 deferred members o[ the DB Scheme'

The Petitioner avers that the impugned '4cr 
is unconstiturional because it:

ft(inur aLia) -

(r)

(.)

(d)

(.)

34.

31.

37
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(b)

(.)

(d)

(.)

(i) purporrs to establish a pension scheme for County Governmen$ when the

:,.":::,ff.# 
rnandare of the Narional Governmeni i, li.it.d tJ p..r.ribi.g

professional O.;::T;r:rotection' 
including standards for social secrrity ,nJ

(ii) gives overbearing powers to rhe 2"d Respondent, who is a stace officer wirhin theNational Goverr
county Governl;:r:' "*t 

a pension schenre for rhe members, officers and sraff of

(iii) PurPorts to cstablish a pcnsion scheme for county Governmenrs chat mirrors a starecorporacion under chc dirccr contror of rhe Nationar Governmenr rhrough rhe 2^dRespondent;

violaces arricrc r0 of rhe conttttutionto the extent that it w-as_ enacred withour genuine pubricparticipation and, specifically, in contempruous disregard of the co^m.rrts .rrd .oncerns raisedby,

(i) the DB Scheme;

(ii) the DC Scheme;

(iii) rhe Council of Governors; and

(ir) orher key stakeholders;

violarcs arricle 27 of rhe Constitution. ro the extent rhat;

(i) ic excludes certain officers of Counry Governmenrc (e.g. Governors, DeputyGovernors, Counry Exccutive co--i*.. Members and"Members 
-oi 

ao,r.r,yAsscmblies) from joining thc pension scheme it purports ro cstablish;
(ii) irs transitional provisions secure the emo

adm i n is r ra ti ve ;n y;;, il;# ilT.X, :r. J,T:,, : l",i;. i. rffn ru :administrator of rhe peritioners 
;

(iii) Locks out the current corporare adminiscraror of the DB schemc and rhc DC schcmefrom adminisrering noc only the DB and DC Schemes b", .il;. ;;Jfr.a n.*Scheme;

violares arricle 40 of thc constitationro rhc cxtenr it is prcmised on the untenabre assumptionthar pcnsion savings of membcrs of rie DB sche-."nioc s.heme are pubric funds and thussubjecr ro sratc control chrough rhe 2d Respondenr;

violates arcicle 4l of the conttitutionto rhc exrcnr char it purporr to unjusrifiably:
(i) forcc members of thc DB schcmc and the DC schcme to abandon thosc schemes andjoin a scheme thar offers inferior benefits;

(ii) Repeal.saruroy protecrions accorded to some members of the DB scheme, and theDC Schemc' through secrions r32 and 13g of the courrry Gouernmcntr Act, tgeinstadverse alteration ofpension rights and benefits;

Violates ercicle 36 of the Coutitation to the exrcnt that i
officers and staffof Co,rrrJr- 

lr PurPor$ to compel the members,

;;.t;;;ffi;il;"::;"'rnmcnts to join a pension scheme other than thar thcy have

9

ffi

(0
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(e) Violatesartic[e4SoftheConstitutiontotheextentthatitpurportstoenab]ethestatetoshirkits

,.rp."rtittt,y f", ,h. ,oti't "*Iity 
of the members'officers and staffof County Governments

totheextentthatitrequiresmembersofth.schemeitpuroortstoestablishtoprovidefortheir
own social securiry by ensuring that they save in ord., ,o ir,., for their tivelihood during their

reriremenr. This aspect oItir. irrrf"g,-r.i ect is also discriminatory, contrary to the provisions

38

(h)ViolaresClause6oftheSixthScheduletotheConstituriontotheextentthatitstransitiorral
provisions.,."...t..*"y[ortheNationalGovernmenttoevadeorshirkitsresponsibility[or
th. 

".t.rrri.l 
de6cits and liabilities of the DB Scheme'

ThePetitionersalsocontendthatthelmpugrred,4rrisradicallyinconflictwithGovernmentPolicy
and overarching Ir*, "nd 

r.grrl"tion, ,h., goi.rn all retirement bene6ts schemes in Kenya' specifically'

the petitioners contend,n",,i.-i..Ifrgri e.t i, radically in confict with (inter alia)l

oF article 27 of the Co nstittttton and

(") The Rarirernent Bene tr Act and ReguIations made thereunder;

(b) Sections 132 and 138 o[the Coun Gooernfne ntt Act z012;

(.) Section 49 of the Urban Ar''eas and CrtietAct 20i 1;

DC Scheme) and -
(i) various sponsors within County Governmetttsl

(i i) water companies and various other entitics associated with County Governments; and

39

(d) General principles and the common law of trusts;

(.) policy guidelir-res issued by and on behalf of the 2'd and 3'd Respondents; and

(0countlesslettersissuedtothePetitionersbyandonbehalFofthe2"dendS,dResporrdents.

lcisthepositionofthePetitionersthattheirrrpugnedlcrviolatesand/orareinconsistentwitharticles
2(4),6(2), ro(z)\t),27,36,no,^ii, +itllt'l' r ri(iXU) ana z 75(L) of rhe Constittttt)onas read with clause

14 o[the Fourch Schedult "ni 
tt""'* 6 

"nd 
15 ofthe Sixth Schedule thereof'

The Petitioners aver that they will or are likely to suffer iniury as follows -

(,)thecominglingo[definedbenefitobligationsanddeEnedcontributionobligations,contrary
to structural diffe"rlttsi'.I the two typls of schemes and the prevailing regulatory norms;

(b)un,iustifiableadversealterationo[thetermsandconditionsofemploymentformembersofthe
Petitioners and all county governm€nt employees and' sp'eci6cally -

(i)for.cedbulktransferofmembersflromsuperiortoinferiorretiretnentbene6tsschemes;
and

(ii)abrogationo[nrerrrbers,righttoconsentordeclinethexdversealterationofcheirternrs
and conditions of enrPloYment;

(.) the illegal and or irregular merger of the.l-)F.Scheme into another scheme without proPer

and adequate prorir,Jn for its luctorial deficits and liabilities, which are a responsibility of

theNationalGoverntnent.Thiswilt)eopardizethepensionsandotherretirementbene6tsoI
hundreds of thousands oF members oF the 1" Peritiorrer;

(d)unjustifiablefrustrationofcontractsbetweetrthetwoSchemes(i.e..theDBSchernearrdthe

o

kcn aw.ot ca sc vte ?-486
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(.)

(0

(g)

(h)

(i)

(j)

(ii0 adminisrrators, hand managers, custodians and various other service providers;
unnecessary and unjustifiabre wastage of funds, in exccss of Kshs.l.5 miflion, invested by

;:;.?'.,tttt',t 
in promoting' establshing, ..rru,.g'."a rransferring -.-i.*'," ,rr. oc

[f,lil*i:fstagc 
of funds investcd bv the r)B scheme in csrablishing rhe currcnr corporare

unnecessary and unjusrifiable losses of enrploymenr for rhc sraff of theadminisrrator of rhe pe cirioners;
current corPorate

establish a pension scheme in the,narure of a srare corporation, conrrary to the global besrpracticc and the prcvailing overarching r.gul.tory f..mJ*ork for rerircment benefi-rs schcmesas ser our in che Rctiremcnt BencJlts Actrnd R.gul"cions made thereunder;
place the private pension savings of che members of thc DB scheme and the DC schemeunder the direct conrrol and management of rhc National Government, thereby irrfringing thePeritioners' members, rights relaring ro expropriacion ;;;;;;.;;;;rpr;;:;r.;:fO, ,.0
subjecr the management of the privare pension savings of the members of the DB schemeand rhe DC Scheme to the r

Benef uAct,,n.p.."";;;;-"';:.'::;.i:;ff ;::t:HIffi::ffi :,",T::**ffimanagemenr of pension scheme funds.

4t The Pecirioners see k rhe following reliefs

(") a declaration to rhe effecc thar che
incomparible wirh the devolved sys
accordingly, null and void.

Coan Gouern m€n ts'RetirenTent Schemc Act
tem of governmenc set out in the Constrturi

2019 is

on and

) above, a declaration to chc eFccc rhat secrions
Coun Gouernm entt Retrrement Scbeme

(i) the version o
immcdiately b
2019:'nd

(ii) secrion 49 of th e [Jrban Are4t and Citi, Ac, 2011
(d) a declararion ro rhe effecr thar thc Counry Governments Rctiremenr Scheme Acr, 2019cannot close or afltct the Coun ty Pension Fund in any way in vicw of thc supcrccssion of theRettrement Benefitt Act over

(b) Alrcrnatively, and without prcjudice ro praycr (a
2,3(c),6, tB, 23,24, Sz, 53,55 

"na :Z oirh.
2019 arc inconsisrenr with the provisions of:

(i) Ardctes2(4),6(2),ro(z)(e),z7,36,40,41,43(t)(e),u8(t)(b), 
t\ag),(h),1s6(l),18e

a,nd235(t) of che Conttitutioni

(ii) Clause l4 ofrhe Fourth Schedul e to rhe Constitation; and
(iii) clausc6and l5 ofthesixrh schedure to the conttitution and thus null and void.

(t) a declaration to the effect that rhe counry pension Fund is and has at all material times been the%xisring pension scheme" for th. ,r,emb.rs, offi.ers and staffof county Governmcnts referred

f section 132 of the Coun Gouern ments Ac 2012 the.r prevailed
efore rhe enactmenr ofthe Coan Gouern ments Rettrcmen t Scbeme Act

ffi

all other laws re lating to retirement benefits sch emes;

ll
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(.) an order directing 1" Respondent to Pursue suc

the Coun Gouernme n$R etrreme nt Schctn e Act

(i) the provisions of articles 2(4), 6(2)'

(h), 186(1), 189 and 235(1)ofthe

ro(z)\t),27, 36, 40, 4r, 43(r)(e)' I t8( 1)(b)' 174(c)'

h amendments as may be necessat7 to bring

2019 into con[ormitY with:

Constitutton

Retire ment

(i i)

(iii)

(iu)

the provisions of Cleuse 14 of the Fourth Schedule to the Constitution;

the provisions o[Clause 6 and l5 of the Sixch Schedule $ the Constitution;

the version of section 132 of the Count! Gouernmen$ Act' 2012 that prevailed

immediately before tlre enactment o-the County Governments Retirement Scheme

Act,2019;

section 138 of the Coun Gouernm ents Act 2012;

section 49 oF the [Jrban Areat and Cities Act' 2011; and

the relevant Provisions of the

thereunder.

Benefitt Act and Regulations niade

(0 the costs ofand incidental to this Petition;

(e) intereston(Qaboveatcourtrateswithefrectfromthedateof6lingthisPeticionuntilthedate
of fult and 6nal settlement; and/or

(r)

(ui)

(vii)

42

43

44

45

46

47

(h)suchother,further,additionafincidentaland/oralternativerelieFsastheHonourableCourt
may deem just, appropriate and expedient'

ThefourthPetitionNo.36of2022wasoriginellyfiledinELRCKisumuasPetitionNo.6of2020
by Christine Songo against County ExecutiJe Ct'iiti:t Member Financc' County Government of

Kakamega - l" Respondent, it"rlt, 
""*rnment 

of Kaka megt'2"d Respondent' Local Authorities

pension Trust (Lap Trusd - 3;o R.riond..,t and the Local Authorities Provident Fund (Lap Fund) -

1', Interested party and th. co,rntybovernment Retirements scheme - 2"d Interested Party

ThePetitionerwhoisanernployeeoftheCounryGove.rnnrentofKakamegastatesthatsheistheArea
BranchSecretaryoftheKenyaCountyGovernmentWorkersUnionandbringsthePetitiononhel
own behalfand on behalfofier co-workers who are employees ofthe 2^d Respondent'

ThePetitioneraversthattheco-workersandherselfsignedvoluntarycontractsandwerevoluntary

members o[the 2"d Interested Perty to which they had been contributing their pension savings which

are deducted from their salaries by the 2^d Respondent. That rhe 2'd Respondent also contributes a

certain percentage which together are remitted to the 1" Interested Party'

Thatthel,.and2"dRespondentswithouttheconsento[thePetitionerorherco.workerswithtlre
knowledgethatthepetitionerandherco.workerswerememberso[thel'.Respondentunilaterally
started deducting and remirting their pension contributions to the 3'd Respondent'

That there has been no formal corrmunication and no provision [or the P..":o" contributions that

haveformanyyearsb...,.o.,t,ib.,.edandremittedtoth.lstlnterestedPartyandNSSFtobe
transferred ro rhe 3'd Respondent. Neither is there any formal contract between the Petitioner and her

co-workers wirh the 3'd Respondent'

Thereisnoprovisionforthepetitionerandherco-workerspensioncontributionschathadbeenmade

ro the 1" lnterested P"'ty [o' -"'y years before such transfer to the 3'd Respondent'

tz'ffi 
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48. It is rhe peririoner 's contenrion thar the actions of rhe Respondents would deprive the petitioner 
andthe co-workcrs their righr to join a pension scheme or fund of their choice contra ry to article 4l ofche Constitution Furthcr thar they have bcen subjccced ro administrative acrion that is inefficicnc,unlawful, unreaso nable and procedurally unfair conrrery to afticle 47 of the Conftituttlon49. The peritioner further avers that the Res

economic rights by rcmoval of certain

50(l), cqual bencfir and prorccrion of thel
Po

aw conrrar/ to erticlc 27(I) and deprivarion

ndenrs have violated her right co fair hearin g under article
of rhe righr ro

arcicle 43(l)(e) ofthe Conttitatton
Pensron savings to NSSF wirhour any legal reason contrat/ to

51

The Petitioner contends thar her co-workers and herserf are bound ro suffer .ross and damagcsamounring to overKshs.29,573,520l= for Novembcr 2019 contributions and Ks hs.29,t037,273/= forDecember 2019 conrributions totalling Kshs.5 7,611,293/=.

The Petirioner prays for the following reliefs _

(t) A Declaration that the Rcspondents acrions are .1.,1".y co rhe provision s of the constitutiona'rciclc27' 41'43(l) (d) md(e),47,50 and,232 and infringes on the righrs of the peritioner andco-workers by uniratcral remirrance ro rhe 3rd Respondent withour their consenr.
(b) A mandarory order directed at rhe.l" and 2'd Responde nts ro stop remicrance of rhe pe ci rionersand her co-workcrs pension conrribution ro che ird R.sp."d.n; *i,;;;;',il.or,r.n, .nd ,orcmic the same ro the l" Intercsced parry pending transirion to the 2.d Interesrcd parry.
(t) A mandatory order directed at the 3d Respondenr ro transfer a[ pericioners and her co-workers

ffffi:r[.fi"T:'il#- it bv the r" and 2'd Respond.n,, ,o ,i. i]il"...,ted parry

(d) An ordcr directcd ar the Respondents ro comply with section 52, parr VI secri ons 54,55,56and 57 ofThe Coun Gouern m€n ts Rc'tiremtn b Sebc No.21 of20l9me
(.) The cosrs ofthe petition bc borne by the Respondents.

Several ofrhe Respondents and Interestcd parties fired responses to the petitions
The Attorney General,s Response

52

53 The Attorney Ge neral who is a common party in petition 213 of zolg, 222 of 2019 and,230 of 2019filed replying affidavirs of Dr..Jurius Muia, ,r,. n.,r.,fii.crecary of rhe Narionar Tieasury dated r2*
ffi* :?}I:,:'jrfi :: ;;"" 

on 230 or 2l:g"nd 
".,orh., reprying affi davit dated 1 56 May 2020 in

d,ecedr5,t Juryzozz. 
l9' It also 6led a notice of pteli*i""rylbjection,. p.,li"r 2zzof 2019

54. In rhc nocice of prelimina
Petirioner lacks locus ttandi citing CivilAp

ry objection, the Atrorney General contends that Oki
peal No. llg of 2017 consolidared with I3gofCivilAppeal

ya Omcarah thc
of 132. of ZO|T pabti'c Serui,bc CornmrtJionA4 otberta Cberatyot e9 32 otbe$

55. Ir is further rhe Attorney G.r,.r"l,s
misconceived since they do not disclose any cause ofaction or dis

position that chc petitions (213,222 and 230 o
pure against the Respondenr within

f 20lg) a.re

the meaning of section 12(l) ofthe Em ent and Labour Relatt 'ou Court that thePetitioners are forum

d an abuse ofrhc Court pro

shopping and that thc peririons are grossly incomperent, incurablyfrivolous, vexatious an
ccss

defecrive,

50.
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56

57

In the replying affidavits, Dr' Julius Muia deposes that as early as 2006' there were proposals to

merge LApTRUST and LAp;uND '.'d.' 
on. Act of Parliament following cousultations among

stakeholders.Uponprornulgationofthe20l0Constitutionwhichestablishedthedevolvedsystem
of Government comprising ihe N"tion"l Government and 47 County Goveruments the function of

overseeingmatterspertainingtoconsumer.protection,standardsforsocialsecurityandprofessional
pension plans was assigned i the National Governmenr with standards to be regulated' supervised

'"nd ou.rr..n by the Retirement BeneEs Authority'

TheaffiantdeposesthatduringtheprocessaninteragencyTechnicalCornmittee(TC)comprising
representatives .f tnt Ct'nti of 

^Gout'no" and National Government was establish by the

Council of Governors tc"ci.n"rr.J by RBA with represenration from RBA, National Treasury

(Pensions Depar,..t"), Sni, fA (Transition Authority) CoG' Ministry of Devolution and Planning

(Directorate of public s.*;. ;;;.g.mend cornmision on Implementation o[ the constitution'

Kenya Law Reform, p"Uit- it'uiti Commission' County Public Service Boards' LAPTRUST

and LApFUND. Th. TC ;;mended an umbrella pension scheme for all staff o[ the county

SOvernmetlts.

FotlowingadoptionoFtherecotnmendationsoftheTCaninrplementationconrmitteewxssetuPlo
overseetheimplementation.ThattheTAhowevernotedthatinsteadoFsertinguPanewPenslon
scheme as recommended ,t. i"c"a"p,ed LApTIIUST as Umbrella Pension schenre as the County

Pension Scheme contrary to the recommendations of the T C'

Aprivatememberbill(CountyRetirementSchemeBill2014)wasintroducedinthesenatewhichthe
senate scanding c."r,r,,,.JLlri"";il.;;i;;lrrr. ,.rolu.d to be taken over bv the Natio.al

Treasury who prepared " 
ar.n 

-""",y 
Governmenrs Superannuatiou scheme Bilt, 2015 following

which stakeholders were consulted. The biltwes pr.s.nted io crbinetby Treasury and thereafter tabled

be[ore the National AssemblY'

TheaffiantcontendsthatLAPFUNDandLAPTRUSTwereamongstakeholderswhosubmitted
rheir views. Thar rhe bill was approved a.d passed by a simple maiorit-y of the Senate and sent to the

National Assemb[y for concurrence'

ontheallegationsraisedbythePetitionerllhe;ffian.tstatesthattherearenoconfictsberweenthe
;;;; fu -ith any of Jhe provisions of the Constitution cited by the Petitioner'

Theaffiantstatesthatintheimpugnedlcrtheroleofthe2"dRespondentisIimitedtothcappointnretrt
by gazette notice of persons;;;;r,.G "arious 

srakehold.rr,rnd., the Act. That it is there[ore not

true that rhe Act gives ";;:;;;;, 
po*.r, ,o 2^d Respondent. That the manaSemeut of rhe fund is

vested in rhe Board o[Trr;;;l; is answerable ,o ,h. rponroff and members as set out in sections

59

60

6r

lrL

61

13 and 14 ofrhe,1ct

TheaffiarrtdeponesthatsrateofficerswhoworkincountygovernmentsarecateredforunderSections
4(3) and 57(2) of che Att J;;';; ;"""t' 'r't iobs.of lxisting staff of the existing schemes under

rhe transitional provisions. il;, ihr,,h. Act provides fo, th'e scheme funds to be managed and

prorected under th. pulrli. rilan.. *.n.g.n'r.n, Act That the serving provisions protect the interescs

of members and there i' no dt""'o"""tioi that the scheme is inferior to the existing schernes'

G4. It is further the affiant's Position that therc is no conflict between section 132 and 138 ol the Count!

Gouernm entt Act a.nd secrion 4) of rhe [Jrban Areas and Citiu Act'

llt

58.
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65 It is further the posirion of rhe affiant rhac rhere is no conflict
&ctiremcnt Bcnefu Act Further, that the Impugned 1!4 rakes
Retiremenr Bene6rs Scheme Regulations unde. th"e R-87 ,, p.ov

That currently, the scheme has 52,000 members drawn frorn the county governmen$ and the fundyaluc stands ar 36 billion.

That at inceprion, the scheme was intended ro manage reriremenr bene6m for the lower cadre of thelocal authoriries' staffwho were mainly A[rican native"s. The schcme was in addicion to the then LocalAuthoricies superannuation Fund (which later changed the name to Local Aurhorirics pension Tiusr)earlier established to manage retiremenr beneEts for ihe scnior cadre of rhc local aurhoritics who werethen Whites and Indians during rhc colonial era.

Thac LAPFUND and LAPTRUST co-existed for 6fty one (51) years carrying our a similar mandateofproviding retirement bene6ts to employees oflocal aurhorities s.u. th.t,
(") LAPFUND was and srill is a defined contribution scheme in which thc bcnefir is based onthc amount concribured by the employee, thc emproycr and the return on investment of tharamount whercas LAPTRUST was and still is a d'e6ncd benefits scheme (in which benefit iscomputcd using a formula that is based on years of service, salary ., .*i, .ni 

" 
p.rrr;on-f,;;;;

- regardless of the amounr conrributed by the employee and the employer);

(b) LAPFUND was and stillis a provident fund rhar pays rhe bcnefit as a one-offlump sum whileLAPTRUST was and sri, is a pension fund paying part of rhe benefit in lump sum and part
as monrhly drawdown during rhe lifetime of a pensioner;

66' Thc affianr concludes that there was genuine public parciciparion invotving all scakeholders and thatthc. ordcrs sought by the Petitioncrs if gr"nt.i will occasion hardship ,o 
-,-li. 

R.rporrdents. That theorders soughr are nor based on public inrcresr but on private interest of the petirioners. Thar rhePetitioners have not demonstrated any reasonable orjusrifiable cause ro warranr the grant ofrhe orderssought.

Rcsponse by Local Authorities provident Fund (LllpFUND)

67 ' The LAPFUND responded to the petitions through the replying afrdavit of David Koros, its chiefExecutive Officer sworn on 2l', February 2020.

between the impugned Act ;Lnd, che
precedence over rhe Occupational

ided in che ladica ture Act

68. Mr. Koros deposes rhar LApFUND is a Sratutory Body established under section 4 of the LocalAuthoities Prouident Fund Act cap 272, Laws of Kenya enacted in 1960. LApFUND is under theministerial responsibility of thc National Treasury purely for accouncabili ty purposes but does notreceive or channel any funds to rhe public coffers since all rhe funds held therein are vesced in individualmembers

69

70

7l

72 Thar the co-existence subsisted until year 201 I when the l" peticioner established the LocalAuthorities
Pension Tiust (Umbrella) Rctirement Fund (a defined conrribution scheme) pursuanr ro rhe NarionalTieasury Circular Number l8 of 2010 which required alt public defined bene6rs schcmes ro converrto defined contribucion schemes since the govern,nent fou.rd them to be unsustainablc due to deficitsin funding levels occasioned by the disconi..t b.tw..., conrriburions made vis-a-vis the benefirs paidand poor invesrment decisions.

(.) LAPFUND is esrablished under an Act of parliament while LApTRUST is established under
rhe Local Gou€rnment lAa ritict Pensi. n Tru Rulet 2007 (the LAPTRUST Rules,2007)

kcnyzhw.org/ cr.sclaw/ ctscs/ vicw/24g63L /
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71

74

75

76

77

78

79

Thatovertheyears,menrbershavebeentransferringfromoneschemetotheotheratwhinrcatalysed
byrigorotrm.rk.tingandcut-throatcomPetitionperpetuatedbyLAPTRUSTwhichhasalways
regardediselfasasuperiorscheme'Eutn'Ftt'themanagemento[thetwoschemesagreednotto
transfermemberstoallow",.oo.hmerserProcess,thethe.,GeneralManagerofLAPTRUSTwho
is now the Group Managing Director oILAPTRUST.TTd 

"ssociated 
companies vehemently opposed

the decision and insisred rhat members should be allowed to nrove at will' That he instigated members

by releasing correspondence to them to push for transFer from LAPFUND to LAPTRUST'

TheaffiantnarratesthebackgroundofefrortsthathavebeenmadetowardsthemergerofLAPFUND
and LApTRUST going bacf, co 2006, much in tendem with the process as narrated in the replyi.g

affidavit oIDr. Julius Muia already set out above'

The affiant adds that one of rhe issues that was to be addressed was transfer of metnbers between the

two schemes which had caused confusion and losses to members'

TheaffiancdeponesthetuPonpromulgationo[theConstitutionin20l0,Parliamenccommenced
the legislative process with the.i- of i.ri.r alia aligning affected institutions to the devolved systenr o[

Gouelnment inc[uding enactment oIthe County Governments Act' 2012'

That Section 132 of rl'te Count! Gouerntnents Act provides as follows;

..Subject to the transitional provisions herein, all n-renrbers and officers of staff of a courlty

gor.rn-.n, shall subscribe to an existing pension scheme for officers and stafr o[ local

government."

Thar unknown to LApFUND, LApTRUST was secrerively pushing an agenda behind the scenes to

be the only sche*. ,r".,"ging ,h. ,.ti..-..,t b.,.,e6ts for .ou.,iy employees by closing LAPFUND and

taking over its oPerations.

Thac on 28.h November 2012 it tjoint meeting betweeu the two schemes and representatives oF the

MinistryoFLocalGovernment,",,-'.nd.n.,,.,rccheCount!GoucrnmentsActNo.lTof2012andthe
[JrbanAreas€jCitielActwereagreeduponwhichweremeanttoPreservethecwoschemesduring
transition ro county governments"awaiting the conclusion of the merger process and establishme^t of

a new scheme into which the two would merge. According ro LAPFUND, tl're agreed amendments

included;

(.)Deletionofsectionl32andsubstitutionwiththefollowinginteralia;

(i)Sectionl32(1)thereshallbeestablishedapensionscherrreformenrbers,officersand
staffo[thecountyEovernmenswhichshalltreadefinedberrefitsschenre'

(ii)Section132(2)Allmembers,officersandstaffofcountygovernmentsw[.lo
immediately t.[or. .o...,.,cement of this ,4cr were members of the local authorities

provident iund shalt upon col1lnlellcement of this /4 continue to subscribe to the

deEned contribution provident lund

(b) Delecion of section 49 and substitution with the following;

..Allnrenrbers,staffandofficersofinstitutionssetupunderthisAccshallsubscribe

only to the schemes established under section 132 (1) (2) and (4) o[ rhe Count!

Gouern rnentr Act 2012."

ffi* keny lawore/ca selaw/cascs/vicw/24 631/
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85. It is furrher rhe avermenc of rhe affianc rhar the im pogned Act does nor conflict with the provisionsof the Retircment Benefits .,4ct as it provides at secrion 45 that in case ofa conflict be tu/een the Acrand any provisions of the RBA the Iatter would prevail over subsidiary legislation. Thar should therebe conflicr becween the Act a.nd, rheOccu tional Rctt.'rement 
B. ttR tionr the impugned,4awould prevail on rhe basis oFhierarchy ofstatute

86

The affiant alleges rhar in a bid ro srear a match against LAPFUND, the Managing Dire*or ofLAPTRUST represented to the Permanent secr*a'ry Ministry of Local Government anrendedproposals intended to oustcr LApFUND as follows:

(') The existing pensio.n scheme currenrly for officers and sraffof local aurhorities is hereby re-established and subject to.the. transicional provisions herein, all members, officers and staffofa counry government shall subscribe ro the re-established scherne.

(b) All members' officers and staffoffocal aurhorities who immedirtcly be fore the commencemenrof rhis Act were members of rhe defined contriburion or rhe provident fund shall transfer theirmembership and accrued bene6rs to the re-estabrished scheme.

The affiant avers thar afrer thc amendmenrs to rhe two Acts, LApruST starred using rhe Section tothe disadvantage of LAPFUND co the cxtent that rhe CoG issued circular No. r oiiora ai.ecting allcounries to srop making conrriburions to LApFUND.

The affianr states that the impugned /cri does not conflicr with any provisions of rhe consriturion,thac the setting up ofa scheme would not require expendir,r.. orKrhr.t.S ui[i", 
", 

. .g.a as all rhatis required is drafting and registration ofrelevanr rrust deed and rules.

Ir is furrher rhe avermenr ofrhe affiant that rhe government does not have contror over rhe corporareentity established under the imp ognedAct as ft pr.-ovides for rhe Board ofTiustees ro appoint all personsand entities and to make all dec.isions ir, ,.spe.t of r..r,.ritm..,t of stafl managers, custodians andadminisrrators of thc schemc on behalf of thc scheme.

Further' that funds of the scheme are vesred in individual members. That the scheme does nor forcemembers to contribute to NSSF, docs not designare retirenrenr saving of counry governments, violatethc functional and institutional integriry. of cJu.,,y go".rrr-enrs o. desig,ar. iri. ..,i..-.nt savingsof county governmcnt, employees as public funds.

The affianr depones chat rhe provisions of
of time ro put in place any procedures req

81

82

83

84

the Act will only rake effect afrer five
uired under the Ratrrenxent Bene6ts

years and there is plenry
Aa.

87. It is furcher rhe affianr,s averment r
132 of rhe oun Gouernments Act
impugned z4cr cannor conflicr wirh

89

hatthe impugnedAct doesnot conflict with provisions of secrion
and section 49 o f the Llrban Areat and Citiet Act Further char rhe
the Governmenr policy since ,,.,u,. ir rup.ril]io poli.;.

It is the affiant's averment that no injury has been caused or is likely ro be caused ro thc petitioners 
as theimpugned Act shall noc Icad to intermingling ofdeEned benefirs obligations and de6ned contriburionsobligarions' or alter thc rerms and -ndiioi. of .-ployrrr.nr of thc petitioners. That if rhcre will beany alteration of terms then the same is justifiable 

"r 
ruJh fu,,r.. benefi., 

".. ."f"ur. ,r.lternation.
The affiant contends chac alleged actuarial deficits stem from the l.,petirioner,s poor managemenr andinvestment decisions, and that in any event such acruarial dcficits are unruur,.,i,i*J .nd ,.rnpro".d.

1'7

80.

88.
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g0.Theaffiantconcludesthattheallegationsinthepeticionareurrfounded,inbadfaithandanabuseo[
Courtprocess.ThatthesarneallegationsweremadeandlostbeforetheNationalAssemblyandthe
Senate during stakeholder participation'

Response bY RBA

9|'TheRetirementBcrrefitsAuthority6tedreplyingaffidavitsofCharlesMachira,itsChieflMarlager,
Supervision, in response to Petition No. 213, ZZi andZ3O of zOLg resPectively' all sworn on 16'r'July

2020

91-. The thrust of the ave rments in the three replying affidavits is that the ob.iects of rhe Retirement BeneGts

Authority are set out in Section 5 o[ the Retirenrent Benefits Act. That tlrc Cou t! Gouernmcntt

Retirement Schcme Act 2019 conferred uPon the Retirernent Benefirs Authority the obligation o[

transltlonlng the CountY Governmen$ Retiremen t Benefits scheme under section 55 of the impugned

lrt. Further, that the RBA has not feiled to carry out its obligations under the Retireme B€ne x Act

93

94

)5

as alleged by the Petitioners'

ItisthepositionofRBA,thatbyanadvertisement.intheDailyNationandStandardNewspapersot.t

23.d october 2020, the Chief Executive officer of the Board of the Local Authorities Provident Fund

gave the impression to the public that LAPFUND is the County Government Retirement Scheme

Lf..r.d ,o ,rrrd., section 56 of the impugned '4rr'

Upon realisation o[ the satrle, the R-BA s Chief Executive Officer wrote to caution the CEO of

LAPFUND to stop giving such false impression as was created by the advertisements'

any provisions of the Constitution

oF employment for emPloYees ofachira denies that the Provisions of the impugne dAct offend

ctrre ment Bcnc uAc, or that it introduces inferior terms
Mr. M
or the

county governments as alleged by the Petitioners'

96. It prays chat the petitions be dismissed'

Response by County Pensioners Association

97. The County Pensioners Associetion filed a reptying affidavit of EZ.RA-9 
.NGOGE' 

its Chairman

which supports the Position of the Kenya County Government W'orkers Union'

98, He avers that the [o[Iowing sections of the inrpugned,4cr are incorrsistent with articles 2(4), 6(2), 10(2)

(a),27,36,40,4r, +sirli"i 118( 1)(b), 174(cl (i]' ts-1t1' tar anc 235(L) of rhe conttitution ofKenva

2010, as ,.ra *i,t,.t".". i+ or,t . ro,rr,tr schedule and clause 6 and 15 ofthe sixth schedule thereof

(')

(b)

(.)

(d)

the DB and DC Schemes

e.ffi$ kenyalaw.or s/crschw /ctses/vle 63t /
l8

as follows;

Section3(c)o[thelmpugnedAct,isinconsistentwiththeConstitutiontotheextentthatit
purports to relieve the National Government oFthe constilutiouaI responsibiliry [or providing

social security to alI citizens including members' officers and staffof County Governments'

Section6underminesthe[unctionalityandinstitutionalintegrityofCountyGoverntrrents.

Sectior-r 18 and 23 o[ the Impugned '4rr 
to the extent that it purports to lock out the current

corporate adtninistrator tf 

"f''J 

OS Stt'eme and the DC ithttt from adnrinistering the

proposed schenre.

Section56(5)o[theirnpugned4etbydiscrinrinatingagainstthestafroftheadmitristratorof



secrion 2 as read together wirh section 24 which excrudes house alowance in rhe definition ofpension cmoluments

(0 section 55 and 56 of the Impugned A$ whichfairs ro provide for the setcrement of dcbts

e*'"'ffil 
deficits of rhr Lrf,r'u,,D-B ,J.-. *hi.h musr be sertred by rhe Nationar

Governments,.,Jfi .*:::in:1r...,.T*i[r_,*;;mrui:f 
;j,,.,T].ichosen, conrrary to thc provisions ofarticrc 36 of the conttitution

He dcpones that the impugn ed,|ct isunconstitutional co the extenr rhat:
(") It was cnacted after a rn66la puglic participation;

(b) It purporrs ro relieve rhe state ofits constitutional responsibiliry;
(r) Ir discriminares againsr rhe members of the DC and DB schemes;
(d) It discriminates against rhe cmployees of counry Eovcrnmcnrs;
(') 

i[f::::::: 
the constitutionalrights orthe counrv Governmenr Emproyees ro fair rabour

(0 Infringes on thc consritutional rights of counry Govcrnment Emproyees to protect.ion ofprivate properry.

It is furrher his averment that the im pugned Act is in conflicr wirh rhe ,Rarr .Bene Act and

(.)

seccion 132 of che Cou uernmentt Act because it will
(r)

(b)

(.)

(d)

Lead ro joining of the De6ned Bene6ts obligations and rhe De6ned conrriburion obrigarions

::tH: 
*t structural differences in the rwl ,yp., of ,.h..es and the prevailing rcgulatory

f::::ffiilH6abtyalrcr the terms and conditions ofemproymcnt ofthe employces of

Lead ro che illegal and irregurar mcrger of the DB Schemc incb another scheme without properand adcquarc provision for irs a*uariar dcficits and liabirities,

unjusti6ably foresta, rhe contracB berween the two schemes and i., various sponsors withinthe County Governmencs,

Lcad to unnecessary and unjusti'abre wasrage offunds invested by the DB scheme,
Lead ro the unnecessary and unjusti6able loss ofemployment and,
Place the privatc pension savings of thc members of the DB scheme under che direct controrand management of chc national governmcnr.

rement

Response by Nakuru W.ater and Sanitation Services Company Limited
f 0l. Nakuru Water and Sa

irsManagingD,....:;:'.iiHi;r,rffi lr','ffi :.1';:ilffil:::;ffi ff :,,j::ffi::of both LAPFUNDand LAPTRUST' Thatsection 6.of the imprgr.azaiir*iminares againsrwatcrcompanies as it does not alrow rhe water companies, th.i. ,ponrorl r.ra ,t .i, _.au.rs who form parr

,rir[:::tff'chemes 
any reprcscntation in the Board of Trurr.., orrr,. ..i.-. established by the

Hffi
l.)

99.

100.

(e)

(0

(e)
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103

r05

106

r07

Thattheinrpugned,4crthreatenstherighttosocialsecurityofitsmembers,sonreofwhotrrare
employees of th. *"tt"otptnies' by redlcing the amount of emoluments to be contributed by both

the employer ana ,nt trnptoytt tit"Uy 
"at"i-ng 

the pension earnings of members contrary to section

138(l) of rhe Count! Gouernmentt Act'

Thattheinrpugnedlrrlimitstheperiodunderwhichitsmernbersaretobepaidtheirmorrthlyperrsion
.molrl,rte.rts to a m"ximum pcriod o€ 5 ycars'

Thattheimpugnedlrrhasremovedtheinsurancebenefitcurrent[ycateredforbytheexistingschemes
and enioyed by i$ rnembers ,i.r."r, ..a *..sferred rhe responsibiliry to provide the insurance benefit

from the scheme to the sponsors. That this i, onpro..j,rr.l and unconstitutio nal as it was done

without consulting the sPonsors'

Itisthepositono[theNakuru\faterCompanythattheimpugned'4rtisunconstitutionaltothe
extent that proper public p.*i.ip.,ion *", no,."rri.d out to the f,.t,i*e.,t of water companies Thar

Sponsors o[ the scheme -n"::: ;;:;t'"rtttto by the impugne d Aa wtll suffer irreparable loss

which cannot be comPensated'

In resoonse to petition No. 036 of 2o22the county Executive committee Member, Finance and

th. Cor.,ty Government "f 
K;;tg" 6led the "pliing 

effidavit of Lawrence Ornuhaka' the Chief

officer In Charge oF Public Service ind Administratro"-':1j.',',',Til : :t:ji:::"rv 
Committec'

county Government "r 
il;;;;. H. .on*nd, rhat LAPFUND is not a pension scheme or an

existing scheme ..ruir.g.a ,rni.;' sJctioo 132 of countJ Gouernrncnt Actand section 49 of urban Areat

and cities Actand further that rhe County Gou.r..',..,I7?"-k.*ega has never bee'subject to the

provisions of ,y,' to'ot 'Eu''i))i'i" 
i'o';i'n' r"a 'e" or signed ' n1tto"ndt'rl] of understanding

with LAPFUND.

Hedeponesthatduringthe16.|'ExecutiveCommitteemeetingheldonlThseptember20lgthe
members of the public Service and Adrninistration presented , ,i-r.,rorxndt'nt on execution of Deed

of Adherence for the sponsorship of employees in the County Pension Fund' Thc Memorandum

requested the cabinet to aPProve as follows:

(0TheExecutionofDeedofAdherenceundertheCountyPensionFundtoenableupdatewitlr
the fund

(i i)

(iii)

(iu)

Thet all uew employees who joined the service.oF the County afcer the 6rst general election

under the Constitution of ft'ny" ZOtO t'e enrolled as a term and condition of employment to

County Pension Fund'

ThatwithefrectfromAugustcontributionswillbechannelledtoCountyPerrsionlund(CPF)
after completion of all the paper work'

ThattheCountyGovernmento[KakamegajointlywitlrotherCounlyGovernnrentswithin
theRepublicofKenyashallowntheCountyPensionFundandshallparticipateinallits
activities as required oF a sponsor under the Retirernents Benefits Aurhority'

ThatthetransferofemployeestoCPFwiltnotresultintolossofbenefitsforthemembers.(u)

'I'hat in conrpliance with section 132 of the

in relation to the 16'h Executive Committee

nt Act lind the Conttittttion 20 t0 ar-rd
un uerntne

held on
ved the

ent and
Deed of Adherence whereupon a[[employees who joi

Pensionable terms were to be enrolled in the County

17'h September 2019, the Cabinet appro

ned the service of the County on Perman

Pension Fund as a mandatory requirement

z0

r0z.

104.

108.

Fiffi t.ny.t"*.o,g',.1"*/t"t'l'i'*rzaser t I



109

172

il3

tt4

lt5

116

1t7

118

1r)

I f 0. That legally rhe e mployer has a right to move the service
it provides betrer services and no consenr of the eMPI

Provider's pension scheme for its sraffprovided
oyee is required as sripulared in rhe CoantlGouernm ent Act

lll

That dre decision to transfer the.benefits ofpermanent and pensionabre emproyees to county pensionFund (CPF) was informed by the benefirs offered from the defined.conrributions pran operated bycPF which are superior to the provident fund scheme thar is offered by LApFUND.

Thar the sraffand officers yh: rr: emproyed by rhe County Government have a consrirutionar righrto social securiry which includcs the righi to penrion hence the reason why the peritioner,s benefir/monies were rransferred from LApFUND which is a providenr fund to LAp rRusr which is apension scheme also known as CpF. )

Thar an employer is required under rhe law to derermine rhe retiremenr benefir scheme for itsernployees. Specifically secrion 33 of rhe Retircment Be:ncfiu Actprovides as follows:
Notwithstanding the provisions of any wrirten law for the.time being in force, an emproyer may withthc approval of his employecs Pay any starutory concributions in respect ofsuch cmproyces into anyscheme fund prescribed for that purpose.

That the ernployees approval 
.was*obrained 

whereupon the counry Governmenc of Kakamegatogerher with the county Pension Fund carried out sensitizarion .*.riir. of all sraff through publicparticipation fronl 9'h - l4'h october 2019 before the employees benefirs were transferred ro theCounty Pension Fund.

That the said sensitization exercise was aimed at achieving the following:
(") sensirizing rhe staffabour the essence ofbeing enrolred in a pension scheme

lbl Sensicizing rhc sraffabout thc securiry ofthcir bencfits
(monies)

(r) 
LT.r::'"t 

the sraffabout the consequences of the shift from a provident fund to a pension

That the scheme prescribed undcr section 33 of thc Rcttrcmcnt Bcncfia Act and secrion 132 ofthe count! Gouernment Act currenrry is the counf pension Fund (cpF) formerry known as rheLAPTRUST (Umbrella Retirement Fund).

That the county Pension Fund is an Umbrella Pension schemc registered by the Rcriremenc BenefirAuthoriry (RBA) in Aprir 20ll under is previous name LAprRUsr (umbreila) Rerirement Fund,for local governmenr employees in Kenya.

That the contriburory scheme for cPF is in rhe ratio of 12% of basic salary plus house allowanccfor employees end 15% of basic sarary prus house a owance for emproyers whire in LApFUND the

,*:t:::" 
ratio was 7 '5Yo of basic r"i".v fo. ..ployees and l5% ;;; ;;; .ontribured by tr.,.

That the incrcase in what the employee is ro contribure towards the county pension Fund js inaccordance with the recommcndation of the 196 Execurive committcc meeting held on zh November,2019 as approved by rhe Cabiner.

That the Petitioner has not raised any compraints with the counry Human Resource Advisorycommittee' rhe Kakamega councy Public servicc Board or rhe public service commission and has

ffi kc ny al aw.o r g/ czs c|ew / czs cs / v iew / Z 4g 63 L /



therefore Failed to exhaust the alternative mechanisms of resolving the dispure as provided under the

County Governm ent Acr hence the suit is prematurely before this Court

120 The affient further depones that no constitutional rig

there been anY breach of rhe Coun Gouernment RetLrern

ht of the Petitioner has been violated nor has

ent Scbe me Act 
^s 

the Act is noc oPerational

That the suit is bad in law, does no r disclose any cause of action against the CountY Government of

Kakamega and is therelore an abuse oF Court Process'

Analysis and Determination

lzl. In view o[the number ofPetitions that heve been consolidared into this suit and the very large number

ofparties involved *io .r.in excess of 165, further in view ofthe fact that some ofthe parties appear

in two or more capacities with sotrre appearing in one as Petitioner, in another as Respondent and irr

yet a^other ", 
f",.r.r,.i n.r,y, f,rr,n.r'in . b]d to create order in the manner in which the hearing

wasconducted,thepartiesagreedrogrouPthemselvesintolwobroadcategories,thefirstbeingthose
contesring rhe ,rttdt,;;i;;."i;p.rgrLa,l.r.na the second constituting those suPPortinS the same'

|22, A[l the parties contesting the validity of the irnpugned,4rr in their pleadings including a[[ Petitioners

and the Interested parries supporting them, wili toosely be rererred to. as Petitioners The group

comprising of the Respondens and Interested Parties supporting the validity of impugned Act will

be referred to as ResPondents'

|2s.Duringthehearing,thePetitiorrerswereledbySeniorCounselGithuMuigaiassistedbyDr.Muthomi
Thiankolu while the Respondents were led by Senior counsel Ngatia'

Lz4.Itiscommongroundthatutlti[November20l0,employeesofLocalGovernmentAuthoritieswere
coveredundertworetirementbenefitsschemesLAPTRUSTapensionschemeandLAPFUND,a
providentflundscheme.ltisflurrhercommongroundthatLAPTRUSTwasestablishedinl929asa
DefinedBenefits(DB)Schemeunderanirrevocab[etrust.Forthisreasonthearnountofcontributiotr
bytheemploye.".,d/o,employer(theS|.onsor)wasnotrelevanttoth€amounto[pensionthatwas
payable, which w", irr.a".',f.I. .r.rrg. ofrh.l"rt three years' salary and calculated based on a [ormula

,.i orr, in the Trust Deed and Rules of the Scheme'

L25.LAPFUNDontheotherhandwasestablishedinlg60asaprovidentfundscheme.Itwasadefined
contribution schenre with benefits pegged on the contributions made by the employer (the sponsor)'

the employee "nd 
i'"t"" "tt""d th-tito" The whole amount was withdrawtr upon retirement or

leavingservice'nti"on"ttnttsthatallowedthememberemployeetowithdrawbenefits'

126. In November 2020, the Governmenr made a policy shift through rreasury Circular No' 18 oF20l0

issued on 24'n November 2010. The circular is titied "Public Service Retirement Benefits Schemes

ApprovalByTheTreasuryPriorToRegistrationByTheRetirernentBenefitsAuthority(RBA),,.In
the circular rhe Permanent Secr.,.ry T,..r,,,y outlined the several policy shifts that had been adopted

bytheGovernm.n.'A.nongthemwasth.m.int.n*n..o[,.h.*.fundingatthestatutorylevelo[
100%, conversion of De6neJ B.ne6ts retirement schemes into defined contribution schemes not later

thanl,.July20lLguidedbytheRetirementBcncfuActandRegulationsandguidelinesissuedbyRBA.

lz7. As a direcc consequence of the circular, LAPTRUST commenced the process of conversion Fronr a

DB ro DC r.n.-:;;;;,".*rr*u, o'o and the scheme was approved and registered by RBA o.

27,rMay2011(dateofthecerti6cateo[RegistrationofLAPTRUST(Umbrelta)RetiretrrentFund.

22m -"-r*-^^r*^r^.rrrrr-
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f[,,iJ*lr:.rrhe 

Count! Gouernment Act and secrion 49 of the Urban Areat and Cittes Actprovide

Section 132 ofthe Coun Goaern mcnt Act

172. Pension schemes

Subject to thc transirional provisions hercin, all members, officers and staffof
a county governmenr sha[ subscribc to an existing pe nsion scheme for officers
and staff of local government.

Section 49 of th e [Jrban Ar€at and Citics Att

49. Pension Schemes

129

130. In view of the facr thar bod.t the Coun Go rnent Act tnd

All of.cers of a board shalr, on rhe commenccment of this Act, subscribe ro an
exisring pension schcmc approvcd by the Reriremenr Benefits Authority.

It is worth noting that under rhe LAPTRUST Umbrella Scheme "employer,, is de6ned to include
bodies other than the county governmenrs as follows:

"A sponsoring local aurhoriry, reciprocating body, associated organizarion or any other
company or organization which by a deed of adherence agrees ro parricipate in the Fund
by, inter alia, making contributions rhere ro on behalf of inploy.o o, 

" 
,rrbrdtute of rhe

Employer who assumes this position upon cxecution of a d.ei ofsubsriturion and has been
admicted to rhe Fund as a parricipating Employer and who is speci6ed in the spccial Rures.,,

specify which of thc rwo exi
was the scheme referred to i
which onc of thcm should c

the n,4reas a Cittlct Act did nor
sring retiremenr bene6ts schemes berween LAPFUND
n che two statutes, rhere has been a tussle between the
over thc cmployees of county governments.

and LAPTRUST
rwo schemes over

l3l

132.

It would appcar rhat part of rhe reason for enacrmenr of the impugne d,4glwtsan arcempr to resolve
this issue' Further, thac this issue was the reason for failure ofsuc..-rriu. 

"ttaapts 
to enact a statute to

merge the two schemes and one of the major reasons for dissatisfacrion wirh the impugned,{c that led
to rhe petitions that are the subject of this judgmcnt. The pe titions were disposed of b"y way otwrirten
submissions which were highlighted by the parries in open Courr.

Having considered the very large volume of pleadings and submissions filed by rhe parties herein
together with the supporting documents and authoricies and having heard rhe paries, rhe issues arising
for dercrmination are in my view rhe following:

(i)

(ii)

(i ii)

(iv)

'Wherher this Court has jurisdiction to hear and determine the peritions;

V[hcther rhc Petitioncrs have tocus standi to institurc rhc pecitions;

r0herher the peritions are defective for joinder, misjoinder and nonjoinder ofparcies;

!flhether rhe impugncd,4d is unconstiturional for violating the national values and principles
of public participation;

ke aw.or cascla cases/ 248631/
21

ffifi



(v)

(ri) 'W'hethe

Retirern

(ix) Whether the

ar-rd/or Provi

r sections 3(1)(c), a(3), 6, 7, 1

ent Scberne Act are discriminato

Whether sections  (r), 6(z)(a),6(6), 10(1), L2,5r,52(2'),52(3) and 55 of the irnpugned

4!4; are unconstitutional for violating rhe functional and institutional integrity of county

Sovernments;

W'hether sections 2, 4(3), 38(3)(b), (c), 52 and 55 o[ the impugned '4cr 
are

unconsriturional for violating article 4l of rhe Constitution on the right to fair

labour practices;

8,23,52,53 and 56(5) of the Coun Gouernment

(vii)

Coun Gouernment Reti rement Scheme Act

siorrs to ensure the smooth transition of the

(*) Whether the Petitioners are entitled to the reliefs sought

Jurisdiction of the Emptoyment and Labour Relations Court

133

whether the county Pension Fund Ipreviously known as the LaPtrust (Umbrella) Retirenrent

Fund] is the 
,,exisring pension scheme" for the members, officers and staff oF the forry'seven

county governm.n,, ,.f.rr.d to in Sections 112 end 49 of rhe Count! Gouernments Act' 2012

ry inconsistent with or violate the Constitution and/

has provided sufficient mechanisms

closed schetnes;

or undermine the authoriry of the Rctircment Benefits Act and are thereFore void;

and rhe Urban A reas and Cities Act 2011;

(viii) whether the implementation oF the impugned Act will injure and/or harrn the tnembers'

officers and staffoFthe forry-seven county governmerrts as alleged in the petitions;

The Attorney General filed a notice of prelirninary obiection in which it ob

of this Couri to hear and determine rhe consolidated petition within the me

jects to the jurisdiction

aning o[Chapter 10 of
It is the position o[ the

ides at

hether

atened

rhe Conttitution and section 12 ofthe Ern ment and Labour Relationt Act

Attorney General that arcicle 165 of the Conttitution which establishes the High Court prov

arricte 165(3) and 165(5) that the Court has exclusive jurisdiction to deternrine the question w

a right or fundamental freedorn in the Bill of Righ$ has been denied, violated infringed or thre

and to hear any quesrion respecting the interpretation of rhe Constitution including

(i) the question whether any law is inconsistent with or in contrave nrion oF chis Constitution;

(ii) the quesrion wherher anyrhing said to be done under the authority of this Constitution or of

any [aw is inconsistent with, or in concravention of, rhis Conttitution

(iii) any marrer relating to constirutional powers oIstate organs in respect ofcounty Sovernments

.rri 
"ny -rtt..,.lrting ro the constitutional relationship between the levels of government;

and

(ir) a question relating to confict oflaws under article 191; and

(.)anyotherjurisdiccion,originalorappellate,conferredonitbylegislation.

134. Thatsection 12(1)ofthe Em ment and Labour Relatioru 0ii r.t Act provides thatI

lZ. Jurisdiction of the Court

( l ) The Courr shall have exclusive original and appellate jurisdiction to hear and determine

all disputes referred to it in accordance with erdcle L62(2) of rbe Coutitution utd rhe

ffi
Er '/{litai
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provisions of this/11;or e.ny orher wri*en law which extends jurisdiction ro rhe courtrelating to employme nt and labour relations including_

(") disputes relaring ro or arising out of employment bcrween an employer and
an employee;

(b)

k)
(d)

(.)

(.)

(0

(g)

(.)

(0

disputes between an employer and a trade union;

disputes berween an employers, organisarion and a trade union,s organisation;

disputes berween trade unions;

disputes berween employer organisations;

disputes becween an employers, organisarion and a rrade union;

disputes between a trade union and a membe r rhereof;

disputes between an employer's organisarion or a fcdcrarion and a membcr
rhereof;

disputes concerning the regisrrarion and election oftrade union officials; and

disputes relari,g to thc regisrrarion and enforcemcnt ofcorective agreements.
135. It is submitred rhar pursuanr to the provisions only the High Courr has jurisdiction to hear anddetermine questions whe rher a.ny law is inconsistent wirh or in contravenrion wirh the Constirution

as well as any matter reladng to constitutional powers ofstate organs in respect of county governmentsand any matrer relating to rhe consrirurional relationship berween levels of governmcnt. Furrhcr, rhatonly the High Court has jurisdicrion ro hear and decermine a question rela ting to conflict oflaws underarticle 191 of the Contti tutron

136. Ir is submirted rhat the partie s co rhe petition do nor fall within any of the caregories stared in secrion l2of rhe impugned,4a. The Atrorney Gencral ciries and relies on thc decision i
Fun €l Ken

n the case of Staf pcnstion
Com rcial Ba Sta etirenle nt me 2006 €lanother A Wan€, otl)ert 2018] eKLR where the Courrstared that the jurisdicrion of the High Court is unlimited

u

while the Employment and Labour Relarions Courr has limired jurisdicrion

L37. The Atrorney General further cited and relied on che decision in uel KarnauMa ria Aanother4m
u Kcnya Commercial Banh Limi'ud €12 othert 2012) eKLR where rhe Court held that

138. The Arrorney Gcncral further relicd on the decision in

"A Courc's jurisdiction flows from eirher the consrirution or regisration or borh. Thus, a
cou_rt oflaw can only exercise Jurisdicrion as conferred by the constirurion or other writrenlaw. Ic cannot arrogate to itserfJurisdiction exceeding rhac which is conferred upon it by raw.we agree wirh counsel for the 6rst and r..orrd ,.rpJ'dents in his submission that rhc issuc
as ro whether a Court of Law hasJurisdicrion to enterrai. a matrer before it, is not one ofmere procedural rechnicaliry: it goes ro the very hearr of the matrer, for without jurisdiction,
the Court cannot enrertain any proceedings.;

Ken 'aA2o thers Civil Appeal N o, 236 of 20 lZ wher e rh

Kqnla Pofts Aatborit! a Industrial Coart of
e Courr ofAppeal held thar pension disputes
dicion to hear rhe same.

are not trade disputes and rhe Labour Court has no juris

The Artorney General submicted that this court has had occasion ro exam
would have jurisdiction ro determinc a marrer rhat invorves a constitutionar qu

ine incidences where ir
Councilestion in Kenya

2(

r39.
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m tne nt a Mi rationA ncrct Aanotber u Sam Mwan cr4 rachi A 2 othcrs (2015)eKLR
0

rooting" in the relationshiP betweerr an emPloYer and an ernP loyee. Therelore, the iurisdictional

question is Frivolous and akin to the vexed question o[ which came 6rst between the egg and the

chicken. It is submitted that the Court of APPeal has affirmed the jurisdiction of this Court iu cases

such as the instant one

l4Z. It is further subrnirted that the authorities referred to by the Attorney Gerreral are irrelevant aud of

llo P recedent value to the extent that the facts of the relevant cases are vastly different frorn the facts

of the instant case. That as MativoJ' (as he then was) warned in Aduanced Gaming Limited u Bctting

Control a d Licensin Board €.1 2 otberu Sa rtc0n1 Limited nterested Pa [2019] eKLR (High

Court Constitutional Petition No. 271 of }Ol.9'at paragraphs LZ5'126

where the Court held:

..whereasandfromtlreforegoingprovisionso[the[aw,theCourthasjurisdictior.r

to adjudicate constitutional questions' these questions must arise within the broad

relationship Parameters "t 
out t'ndt' section 12 of the Act and further they can only be

agitated by persons identified under section 12(2) of the Act acting in person or through

authorized representative as stated earIier'"

For the Petitioners, it is subrnitted that the key question should be whether a dispute regarding pensiou

arrangements is a dispute ,.r.,ing ,o .rnployr.r.n, 
"nd 

labour relations within the meaning of article

l6z\2)(a) ol the Constitution"ni "ttion 
ti1t1 of *'t EmPlolment and L'abour Rel4tions Court Act'

The petitioners pose rhe quesrions:can the right,o p..riion exist in isolacion or detachment from

..ptoy-.n,1 C"n, p.rron become entitled to a pension without being employed?

140

t4l It is submitted that rhis Court has already answered these questions in the negative in Anne Wangui

u ia 24 Otbers (Civil Appeat No' 10 of 2014, by holding rhat retirement benefits "6nd their

ffttttt0n

" A decision is only an authority For what it actually decides' What is o[ the essence in a

decision is its ratio and not every observation found therein nor what logically follows From

the various observations rnade'in it.... every judgment musr be read as applicable to the

particular facts proved, or assumed to be proved' since the generality of the expressions

which may be found there are not intended to be expositions of the whole law' but

gou.rn.a a.rd qu"li6ed by the particular facts oflthe casc in which such expressions are to

be found....The ratio oFany decision must be understood iu the background oFthe facts of

theparricularcase.Alittledifferenceinfactsoradditionalfactsmaynrakealotofdifference
in the precedential value of a decision'"

143. It is further submitted that the Supreme Court has had occasion to set out guidelines for interpretatiotr

o[ such matters, o[ relevance being theobservationthattheConstitutionshouldbeinterpretedina

holistic manner, within its context and in its spir it. That.Iz tbe Matter o he Kcn National Human

p, bx Com Sup. Ct AdvisorY OPinion ReFerence No. L of 2Ol2; [2014] eKLR, the Court at

paragraph 26 remarked:

"...Bur what is tneant by a holistic interpretation o[ the Constitution? It must mean

interprering the Conttitlution in context. It is the contextual analysis o[ a coustitutional

prouirio,',, i..ai.,g i,,tong'idt and against-other provisions' so as to maintain a ratiollal

explication of whar rhe ionstitution 
-rurt 

b. taken to mean in tight of its history, o[ the

issues in dispure, and oFthe prevailing circutttstances. Such scheme of interpretatioudoes

26ffiffi k.nJ"l"*.orgl"",.1.*/.","r/u,.*/'48n31l



nor mean an unbrid[ed extrapolation ofdiscrete consriturional provisions inro each orher,so as to arrive at a desired resuk.,,

144. It is further che submission of the petitioners rhar in rhe case of ker o the Scnak A ,lnothcruAttorn Gencral €l 4 Otbert Sup. Ct, Advisory Opinion No, 2 of 2013; [2013] eKLR, [paragraph156], rhe Supreme Courr further explicared the relevant principle as follows

" The supreme court of Kenya, in rhe exercise of the powers vested in ir by rhe constirurion,
has a solemn dury and a crear obrigation to provide firm and recognizabre rcferencc-pointsthar rhe lower Courr and-orherlnsrit,rtio,',s c"n rery on, *h.n-rhey.*;"ii;J;;J"" .interprer the consciturion. Each marter thar.o-., b.for. ,he Cou.t musr b. ;;; ;;." .,an opportuniry to provide high-yielding inrerprerarive guidance on rhe consrituriol; ,ndthis must be done in a manner thrt.du*..s it, p,rrpir.r, gives effect to its inrents, andi[[uminates its contents. The courtmust arso remrir.onr.iou, ofthe fact rhat constitution-making-requires compromise, which can occasionaly lead to conrradictions; and thar rhepolicical and sociar demands of compromise thar mark constiturionar momenrs, fertilizevagueness in phraseorogy and draftsmanship. It is to the courts rhat the .orr.,,ry ,,r..,r, inorder to resolve these contradictions; clarifr drafcsmanship gaps; and setrle constirutionardispuces' In orher words, constitution making does nor end wirh its promurgation; itconcinues wirh irs inrerpretarion. Ir is the duty of the Court to i[uminace legar p.lnu.b.r,that Constirutions borne out of Iong dr"wn compromises, such as ours, tend to creare. TheConstitutional rexr and lerrer ma)' nor properly [capture] express rhe minds of rhe frame rs,and the minds and hands oFrhe fo*.i, -"y "lro 

Lir ,o prop..ry mind rhe aspirarions ofthe people. ft is in rhis contexr thar the spiric ofrhe constiturion has ro be invoked by thecourr as the searchlight for the ifiumination 
"nd 

eriminarion of these r.g"r p..rr-br.J.,,
145. ft is submirrcd that rhe Employment and Labour Rclarions Court was established by rhe Emqloymentand Laboar Relations Coart Act pursuanr to arcicle 162(2)(a) which grants this Courr the sratus ofthe High Courc, and confers upon this Courr the jurisdicti on tn matters concerning employmenr andlabour relations. pursuant ro a.rticle 162(3) of the Constitution. parliamenc cnac red the Em\loymentand boar Relationt Court Act, Secrion l2(l) of rhe Em ment and Labou r Relations Court Actfurther provides for the jurisdiction of the Employmenr and Labour Relations Court (ELRC) in rhefollowing cerms

(l) The court shall have-exclusive original and appellate jurisdiction to hear and dcrermine alldisputes referred to it in accordance with arricle I 62(2) of rhe consthation*J th. p.o"irion,of chis Act or any orhcr writcen law which exrends l.rrirdi.,ion1o ,hf courc re laring toemployment and Iabour relarions including_

(") disputes relaring to or arising out of emproyment betwecn an emproyer and anemployee;

146. h is submirted that rhe clear wording of the debarmenr of the High Court by che Constitution isthat it "shall not have jurisdicrion in respect of marters falling within the jurisdicrion of the courtsunder arricle 162(2).,, On the other hand the ouster of its jurisdicrion under secion 12(l) of rheEm ment and Labour Rclationt Court Ac,r is thar the Labour Relation s and Employmenr Court
0

"shall have exclusive original and appell ate jurisdicion to hear and determine all disputes referred to irin accordance wirh arcicle 162(2) of theConstitation and the provisions ofrhis,4cr or any orher writrenlaw which exrends jurisdicrion to the Court relaring to employmenr and labour relations includindisputes relaring to or arising out of employment between an employer and an employee;,,

27
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147. Section 12(1) oF rhe Em ent and Labour Relationt Court Act Pn7
rovides [or the Court to hear 6rst,

-6Lack'r Law tctlona
It is my view that the enumeration under subsections l(a

word before the enumeration is "including" which under

"all disputes referred to the Court in accordance with *dcle 162(2) of rhe Constitution" and secondlY

disputes referred to it in acco rdance with the Provisions ofrheEm lo n ent and Labour Relations Court

Act.Thirdly it has jurisdicti on to hear and detern-rine matters refer red to the Court under anY other

written law wlriclr extends iurisdiction the Court. IIr all the three ci rcumstances, the matters ought to

relate to employment and labour relations

) to (j) are not exclusive or conclusive. The

is defined as -

,,include, To conrain as a parr of something. The participle including typically indicates a

Parrial Iist"

Em ment Act 
^t 

seclion

It is clear from the foregoing that the conttitrttton and rh,e EmPlolment and.I=abour Rclations court

Aabothdefine the jurisdictio., of rhisEourc to deal with employment and Iabour relations matters'

There is no requirement that there must be an employee'employer relationship between the parties to

the suit [or rhe courcs lurisdiction to be invoked. Indeed rhe constitution is clear under ardcle 165(5)

that the High court shall not have iurisdiction in matters falling within the iurisdiction o[the courts

contemplated under article 162(2)'

t48

r49

150

r5z

Pension and terminal bene6ts are terms and conditions of employrnent The

io1il O."r,a* for terms and conditions oFemployment that must be cont

lo

ained ir-r a written contract

of employment as follows:

(3)Thestatementrequiredunderthissectionshallalsocontainparticulars,asataspecifieddate
not more !han seven days before the statement, or the instalnrent containing therrr, is given of_

(a) arly terms and conditions relating to any o[ the following-

(i)entitlementtoannualleave,includingpubticholidays,andholidaypay
1tf'" f""i'f'" given being sufficient to enable the employee's entitlement'

it'cltii"g any e-ntitlement to accrued hotiday pay on th€ termination oF

employment' to be prccisely calculated);

(ii)incapacitytoworkduetosicknessorinjury,includirrganyprovisionforsick
pay; and

(iii) pensions and pension schemes;

The impugned lrr provides flor changes in the definition o[ pensionable benefirs for county

government employees to exclud. ho.rr.l owrnce. To the extent thaC rhe said employees are members

and have been co,',,rib,,,ing to tht ptt'sion sthtrnts in place be[ore the enactment o[the impugnedlrt'

the lct constitures an amendme.,. in ,h. terms and conditions of enrployment oF affected employees'

which is a matcer within the ,iurisdiction of this Courc'

In rhe case of Publk seruke cornmission €i 4 others u cberuilot ti 20 othe-rs (civil Appeat I19 & 139

of2Ot7 (consolidared)) l2o24KECAt;$LR) (8rebruary2()22)(Judgntent)thecourcobserved

as Follows * PertgraPh 44

..ourinterpretationoItheprovisionsoIsection|2ofcheErnPlolmentandLabourRclations

CourtActisrhattlreEmploymerrtandLabourRelationsCourthasjurisdictiontoen!ertain
any dispute o, 

"ny 
.o,l,.,oilated dispute under section 12(1) but the dispute between the

p.'r,i., ,r',,rr, b. ,.l"t.d,o ihti' tt''pioytnent and/or touchiug on labour relations This is

28
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therefore ro mean that the jurisdiction of the Employmenr and Labour Relations Courtis not limiced ro rhe derermination of disputes arising out of a concract of employmentbetween an employee and an employer, the court can also determine any consrirutionalviolations of the rights of any p^rry arising from an employee_em ployer relationshipHowever, for the court to cntertain e peririon premised on the breach of a party,sfundamental righcs under the Constirution, the alleged constirurio nal breach musr beancillary and incidental ro rhe matrers contemplaced under secrion 12 of the A,ct Our viewis forciGed by the preamble to che Etn mcnt and Labour Relations Court Act 2011whichprovides char it is

24. We have considered rhe issue oFjurisdiccion and, ulrimately, we agree with the respondenrs thatthe High Courr made no error in ffansferring the constitution al petirion to rhe ELRC and theELRC made no error in law in hearing and determining it. It is not a novel issue and we areconrenr co follow rhe decision of this Court in th. crse ofNdlie Wan laO be u Fibi Usita.4ura A Another f2016J eKLR wherc similar objections we re raised

This Courr srated:-

" An Act of Parliamenr ro estabrish rhe Employment and Labour Rerations courr
ro hear and derermine disputes rclating to employment and labour relations andfor connected purposes.,,

IEmphasis added]

The same senrimenc were expressed in \h,,rx of

W[z0l7]eKLTthcCourc,whileaddressingasimiIarobjcction

" In The marrer of the Interim Indepcndcnt Ercctorar commission, constitutional
Application No' 2 of 201l (unreported) The suprernc court succincrly addressed
the question ofjurisdiction rhus,

" 29. Assumption of jurisdiction by courrs in Kenya is a subject
regulated by the Constitution; by statute law, and by
principles laid our in judicialprecedent. The classic decision
in this regard is the Court of Appeal decision in Owncrt of
Motor Vcrcl ,,L.ilian 

S'u Caltcx Oil (Kenya) Limikd 0gB;)KLR 1, which bears rhc following passale (Nyarangi,JA at
page I4):

" I rhink thar it is reasonably plain rhar a quescion
ofjurisdicrion ought ro be raised ar the earliesr
opportunity and the court seized of the marter
is rhen obliged ro dccidc thc issue right away on
thc marerial bcforc it. Jurisdiction is everyrhing.
!flirhour it, a court has no power to make one
more srep.,,

The Lilian 'S' case cstablishes that jurisdicrion flows from
rh.c.law, and rhe rccipient - Cou.r is to apply rhe same,
with any limirarions cmbodied rherein. Such 

" 
.or.r., *ry

8
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not arrogate to itself iurisdiction through the cralt oF

interpretation, or by way of endeavours to discern or

irrt.rpr., the intentions of Parliament' where the wording

o[lelislation is clear and there is no ambiguity' In the case

of S,ipr.me Court, Court of Appeal and High Court' their

respective jurisdictions are donaredby rhe Constitution "

This Court has pronounced itself in similar instances' on the question oFwhether

th. f*pf"y"r.tt and Labour Court has .iurisdiction to consider constitutiotlal

issues. In the case oF County Auernb\ of Kisunu €l 2 Otbert u Kitumu

Count1 Atsemb\ Seruice Board €l 6 Otbert iZOf S] tflp" it was posited that rhe

Constitution does not establish a stand-aloue constitutional court with exclusive

jurisdiction to adiudicate uPon cotlstitutional issues Simitarly' in the case o[ Proif

Daniel N. Mugend.i u Kenyaxa Uniuersity A Ole.rs [2013] eKLR' which was

concernedwith the question oIwhether or not the Industrial Court hadiurisdiction

to determine issues concerned with the o[ violation of constitutional rights' this

Court cited with 
"pp,outl 

tht decision of Maiania' J in United States International

IJniuersity (tJSI[J) tt Tbe AttorneT G""ol Ei'Oti'-1 tzo r31 eKLR where the learned

iudge in adopting the position of the Gcaba u Mintster of Safetl and Sccurity A
' 
Otie rs CCT' 64ZOalZOOl; ZACC 76 observed thus;

" Since the court is of the same sratus ol the High Courc' it must have

jurisdiction to enforce labour rights in article.4l and the iurisdiction

,o int.rpr., the Constitution 'nJ 
F 'nd'ttt'tal 

rights and freedolns is

incidental to,h. t*t"i" oIiurisdiction over matters within its exclusive

domain. In any matter Falling within the provisions oF section 12 o[

the Industrial Court Act, then the Industrial Court has jurisdiction to

enforce, not only article 41 rights but also all [undamental rights ancillary

and incidental ,o tht trnfloyment and labour relations including

interpretation oF the Con*itution within the matter before it "

In furtherance of this position, with which we are in agreement' the same court

in rhe case of Prof. Daniet N' Mugendi u Kenlana [Jniuersity El 3 Otbers (supra\

25. To that learning, we maY add another decision oF this Court in ludicial Scruicc Commission u

Glad'ts Bost Shoilei AAnotber [2014] eKLR where it was held:-

" In the sanre token we ventute to put forth the position that as we have

concluded that the Industrial Court can determine industrial and labour

relarions matters alongside claims of fundamental rights ancillary and

incident to those matters, the same should go for the Environment &

Land Court, when dealing with disputes involving environment and land

*i,h 
"ny 

.I"i., of breaches oIfundementa[ rights associated with the two

subjects."

Articte 23(1) & article 165(3)(b) o[the Constitution Srents the High

;;;;, ;;;J" to hear and determine questions involving redress of

violations or inlringenrent or threatened violations of Fundamental

,,gf"r-""a fre.do,n", in the Bill of Rights' Howeve r' uticle 21 (7)

observcd thus;

" [40]

Erf/Jtr

ffi.ffi kcn alaw.or casclaw 86
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provides.for ,egisration giving originar jurisdiction ro subordinare
courrs ro hear and determine dispures for enforcement oFfundamental
rights and freedom. In addirion, uticle 23 (3) does noc limirjurisdiction in rhe granting ofrericfin proceedirgr f.. ."i"r..rr.r, 

"rfundamcntal rights ro the High couri only, uu,"..fo-*.".r;i.o,.,*,,
to Srant appropriate rclief including orders ofJudicial Rcview in theenforcement of rights and fundamental freedoms under rhe Bi, ofRights. Also of note is article 20 (3) rhat places .".;G;;" "..,
court,, in_ applying a provision of the Bill of Rigt,, ," ;;;p-rf,. ,.*
and ro adopt the interpretarion that most favours the enforcen:ent ofa righr or fundamental freedom. Thcse provision, .oriro,-ri", ,f,.consriruri-on does not give cxcrusive jurisdiction in the enforcement of
rhe Bill:lR^rqhts to rhc High Courr, bur anricipates ,h..nfo...-.n,
of rhe Bilt of Righr by other Courts.,,

26' Ic is beyond argument in this case rhat the issues that arose for derermination in the Tiusr Deedrelated to the cmploymcnt of thc two appellanrs and are so inrerwoven rhar wc cannot tarkabout one wichout reference to rhe othe ,.'simpry put, they concern emproymenr and labourrelations which is the remir of rhe ELRC unier articre 162 (2) (a) of the constitution andsection r2 0f the ELRC -*ct, enacred pursuanr ro articre L62 (3). rur,rr.r,,,o..rrr. iirp"rltook a constitutional trajectory as chere was alleged non-.o-prirn." ,,",,f *. right ro fairadminisrrative acrion and the legariry of provisions for resorurion 
"rarrprr., i, the RBA Act.That alor.re would enritle rh. .o,rrr ro consider and derermine ,t. a,rfrl. 

-'-

From rhe forcgoing I find thac the consolidated petition herein rerates to rerms and conditions ofcmployment and this court has jurisdiction to h.r. 
"nd 

determine the same. I thus find no merir inthe preliminary objection raised by the Ho.,. Arro..,.f C.n...1.

154

t56

157

158 Arcicle 22(l) and (2) provides _

22. Enforcement of Bill of Rights

ffi

whether the Petitioners have locus standi to file and prosecute this matter against the Respondents
l55 Ir is the submission of the Respondents thar rhe Peririoners in perition No. 213 of 20L9 andpetition230 of 20L9lack locus standi to 6le and prosccute the pctirions on ,h. b"rir-,h.r the pctirioners do

;:".#:,:,n''theprovisionsoFsection|,2(2)of,h,@*hi,h
2' An application, craim or compraint may be rodged with the-court by or against an ernployee,an employer, a trade union, an emproycr's orglnisation, a federation, chJRegisrra. of riadeunions' rhc cabinet secretary or 

"r,y 
offi.. .r,ritished under any *.i,,.r, t.* ior ruch purpose.

The Respondents rely on thc de-cision i"
othen (civil Appear l19 & t,D.of z0L7 (c";;rid;.d)) [2ozz]KECA15 (KLR) (sFebruary zo22)f udgmend where rhe court observed rhac ther. *., no .-proyec-employer rerationship berween thelirigancs and rhe courr rhat had jurisdiction in the -",,., *", rhe High courr.
ln th"u' of lob' whrto Khooy , A [20r3] eKLR the High court observed thac rheprinciple of Iocus standi has been greatry ..,L.g.d by ,r,icres 22 and zss .trnr-;;au!L.
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(1) Every person has the right to instirute. court proceedings clainring that a right or

fundamental fr..do. in"th. sitt of Rights has been denied, violated or in[ringed, or

is threatened'

(2)lnadditiontoapersonactingintheirowninterest'courtproceedingsunderclause(1)
maY be instituted bY-

(")

(b)

(')

(d)

Article 258 Provides

and National AssemblY

a person acting on behalfofanother person who cannot act in their own name;

a person acting as r nrember of, or in the interest of' e group or class ofpersons;

a person acting in the public interest; or

an association acting in the interest of one or more of its members'

L64

12

258. Enforcement of this Constitution

(1)Everypersonhastherighttoinstitutecourtproceedings'claimingthatthis
conr,ilu,ion has been .on-tr.r..,ad, or is threatened with contravention'

(z)Inadditiontoapersonactingintheirowninterest,courtproceedirrgsunderclause(1)
maY be instituted bY-

(") a person acting on behalfofanother person who cannot act in their own name;

(b)apersonactingasamemberof'orintheinterestof'agrouporclassoFpersons;

(c) a Person acting in the public interest; or

(d) an association acting in the interest of one or more of its members'

160. Both arcicles zz md z'gmake ic rhe dury oFevery person ro protect rhe-constitution and give every

Person the,igl-" t" i;i"" 
-ot"t 

p'otttdit'g' ti'*'ng that a right or fundamental freedom in the

Bill of Righrs or any provision o[ the conrtitut,io, hi b..n .o-n,r"u.n.d or was threateued with

contravention.

|6|.InPetition2|3o(201),thePetitionerdescribeshimselfesapubticsPiritedindividualandhuman
righrsdefender.Hest,testhathefiledthepetitioninhiscapeciryastheExecutiveDirectorofKenyans

for Justice end Developmenr Trusr, a legal entiry found.d in k.rry. to. uphold the rule o[ law and

constitutionalism.InPetitionz3ool{o|gthePetitionersarelegalentitieswhoareaffectedbythe

Provisions of rhe imPugned '4rr'

L62,IfindthatboththePetitionersinPetition2l3of20lgandPetition230of20l)h*elocus$andiunder
theexpandedde*o.,..i.,p,..asenvisio.nedin,articles22and25SoFrheConstitutionoIKenya,2010
to institot. the petitions in the manner they did'

Whether the Petitions are defective for joinder' non-joinder or misioinder of parties

163.IchasbeensubmittedfortheRespondencsthatrhePetitionsarecefectivefornorr.joinderofthesenate

As submitred by the Pe ririoners, order I rtlle 9 of rhe etv!-ltEedrygBUklprovides that no suit shall

be defeated by reason oImisjoinder or non'joinder oFparties'

ffi 0.n .,.*.or, ^ ,.,"*r..r.rr",.*rrn,n, ',



165' Further' the Attorney General has been joined to all the petirions. The Artorney General being theprincipal legal advisor to 
llt gjY"-tni in -y vicw sufEcientry represenrs the interests of borh thcsenate and narional assembly. Tb this extents, I ind no merir in J^.;;;;.

*".nl:,T;.::il:::;:rticipation in the enactment process of the county Governmenr

166' Ir is the averment ofthe Petirioners that there was no pubric participarion before the enactmenr ofthe impugned /4' That the senxte gave stakeholders ,*o a.y, *t i.r, ii,lrl **u*d berween 29,hNovember and 3'd December 2018 to study and make representation, on ,rr..on,ents of rhe bill. Thatthey were not given sufficienr time fo. rnyl.*ingful engagemenr.

167

168

169

170

171

173

It is further the Pecitioner's avermenc that they peritioned thc scnace over the conducr of the senareproceedings bur received no response. Furrher thar a singre membcr or,r,. ,.n* presided over rhepurported public pa*iciparion exercise in breach 
"r,h. s;";;;;;;,;; o*'*; i"

It is furcher submitted that both the senate and National Assembly ignored views of not only thePeririoners but arso the other key stakehorde^ i^ . ;;J to rush the p.J..rr. Thr; ;. request oftheIn rergovernmentalsreering commirtee of rhe summi,o *i,hhold.onsideracion of rhe bill ro facilicareproper public parciciparion was also ignored.

Ic is further the averment of the Petirioners thar the Narional Governmenr failed to publish the,4din the Gazette and only did so rong after rhe p..rid..r,i"r 
"rr..rr 

and commencemenr of the.z(4 whichthey aver ro have been deliberate to avoid challenges to the,{a.
It is further submirred that several scakeholdcrs werc not
during public p",ti.ip"rion..rhese.incr.ded a.G ;;il:i:;::T:::::1# tJ:',HX'j,Xil;
scrvice Boards, county pensioners Associarion 

"nd 
ri.,. Ke'y, counry Government workers Union.

:il#:H;.'fl;::: 'l;:::::":TY:',and LAPFUND draw membership from wa,er

participarion exercise. 
r'er Slven an opportuniry ro Prescnt their views during rhe public

For rhe Respondens ir is submicted thar public parriciparion over the impug'ed Acr had been ongoingsince 2006 when rhe idea of merging Larrt Nro 'and 
LAprRUst' ;:; ;;;-;ooted. That thePetitioners participeted it' rht Nati-oni arr.-ury *Jin the senare and rhe process was dernocraric.Thac rhe exercise was repeared on 9dAprir 20r 9. Th.r"r[,.r r.u.ral versions of'rh.Zh"d be.n dr"fr.dand subjected to stakeholder parriciparion.

The letters ro rhe stakeholders is addressed to the following;

(i) Cabiner Secretary _ Ministry of Labour and Social prorection;

(ii) cabinet Secretary - Minisrry of public service, youth and Gender Affairs;
(iii) Cabinet Secretary - The Nacional Tieasury;

(ir) Cabiner Secrctary _ Minisrry of Labour and Social prote*ion;

(r) Cabiner Secretary - Ministry of Devolution and ASAL Areas;
('i) The chairperson, Human Resources, Labour and sociar werfare committee, Councir ofGovernors;

(vii) The Acring Chief Execucive Officer, Rerirement Benefics Authority;

ffi

172.
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(vurJ

(i*)

(*)

ChieIExecutive Officer, Salaries and Remuneration Commission;

The Gcneral Secretary Kenya Union oINurses;

The Group Managing Director/CEO' CPF Financia[ Services;

The Managing Trustees, National Social Security Fund;

The General Secretary, Kenya County Government Workers Union;

Chairman, Lapfund Board of 'frusrees;

Chairperson, County Assembly Forum;

chief Execurive officer and secretary to the Board, the Local Authorities Provident Fund

Board.

xvi. The Chief Executive Officer' State Corporations Advisory Committee

The letter dared 29'r'November 2018 reproduced below:

" Dear Sir,

x1

xll

xul

xlv

xv

174

Invitetion To A Meeting To Deliberate On The Councy Government Rerirement Scheme

Uiff , ,ott (national Assembly Bitl No' 10 Of 2018)

The Senate Standing Committee on I -about and Social Welfare is established under

standing order 2r2(3) ofthe it"t'aing O'att' ofthe Senate and is mandated to inter alia -

ConsiderallmattersrelatingtomanPowerandhumanresourcesplanning,gender,cuIture
and social welFare, y""tf.I, N"1i"^"i Youth Service' children's welfare; national heritage'

[:etting, lotteries and sports, pubIic entertainrnent' public amenities and recreation'

The County Governments l{etiremeut Scheure Bill' (Natiorral Assembly Bills No 10

of two was read a First Tinre in the Senate on Tuesday 13'h November 2018 and was

thereaftercotnmittedtotheSenateStar-rdingConrnritteeonLabourarrdSocialWelfarefor
consideration.

The Committee, at its 4l" Sitdng held on Thursday.2g'h November 2018 considered the

memoranda on tht sllt "ni;';titd 
to i"uitt 

""keholders' 
tc a meeting to discuss views of

respeccive organizations on the Bill'

The purpose of this letter is to invite you to a meeting with the Committee on Monday' 3'd

December, 2018 in the Stn"t Cf.I"n]ttrs' Main Parliament Building at 10 00 am The Bill

..y U. f.""a on the Parliament website of http:/www'parliament'go'ke/senate'

Ms. Mwanate Shaban, Clerk Assistant (Cetl Number - 0726953257' enrail

mwanateshabanggmail'com) is responsible For all arrangements relating to this tnatter'

Yours trulY,

Signed

J. M. NYegenYe, Cbs

Clerk Of The Senare/secretarY,

Parliamentary Service Commission"

ffi u.nr.t.*.or, ",.,.*r..r.,r''t*''n"'
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t76

178

179
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[:.1;:::;.I:?:ffi,]:::5:::::'-1:*.,e in receipt orpe nsions we re not invited. rt is rurther

ortheschcme*"*.*,riiiffi i;:T::::*.xl'jii':j#j,,.jffi lmX*:n:.;other beneficiaries of rhe scheme zuch as widows, *rao*.r, ,nd d.p.nd.nr, of deceased pensionersor employees who were in receipr of pensions were not inviced.

It has not been denied that thc committec which eventually presided over rhe meering on 3.d Decembe r2018 consisted of the Chairpcrson alone and therefo
Standing Orderc of th. S.n"r.. 

re was not propcrly conscituted under the

Article 118(1)(b) requires Parliament to conduct irs business in an open nranner in pubric and ro

ff::::*i:participation 
and invotvcmen,,, ,i. r.g,rl"r,,. 

"nd 
o,h.. Ur._.r, 

"ip".fiament and

h 
[2013] eKLR ir was held rhar theNational Assembly and pubric i.,r,i,urio*rill b..d ...r,rr. or air.*ri".-,. ho* rh.y..hi.u.

1t :?rt: of.public participation which may ,"ry fro- case ro case provided reasonable Ievel ofparcicipation has been '*'o:1r: thc.pubric. euoring Sachs J. ,^ ,,ririij-i*ii and, Anotber uNew clictu south A,frha (ptv) Ltd and otbr* i*e-1rjid3ll (cc) *r,h 
"pp.;;;l ;here theJudge

" Thc forms offacilirarin ana ro flate de rec of arttc, atlon in the Iawmakin rocess areind dca able of inEnice variation 'V7hat 
ma tters is that ac the end ofthe da a reason2 blertuni is offered to mem er ofrhe ublic and all lnterested artles to know ut rhea

IEmphasis added]

The importance of public participation is underscored by the fact that none less than seventeen(17) arricles of rhe constitution of Kenya provide fo. ,h. ,"-.. Those that are mosr relevant to thissuit include article r of the co?stltution which emphasises the sovcrcigncy of the pcoprc which maybe exercised directly or through dernocracically .i.-JJ-r.pr.r..,tatives, article l0 which provides fornacional valucs and principres of governance co include parti.ip",i";;;;; *"0,., arricre 35 onaccess to informacion' arcicle 118 which instructs Parliamenr to facilirate public parricipation andinvolvcmenr of rhe peopre in the regisrativc .na o,r,., u,.rri'ess of parria-nle;;';; ,., committces,arricle I 19 on the right to pcticion Parliament, article r24 on proceedings in parliament and irscommitrees' articlc 201 which provides for public parricipation in financial marrers, arricle 22r onpublic participation in the rev€nue 
"nd 

expendicure .rti-rt., for rhe budger and arcicle 232 wherepublic participarion is one of the values anj pri*iff.. 
"?prUf 

ic seryice.

Indeed Parliamenr, in recognit:":fj. importancc of pubric participation has pubrished Factsheet

il:;,911 ':?',::li:::r"ion 
In rhc Legislative Proiess wh... ,,.,d., th. g..,.',i ,r,.,,.,., i., puuri.

"when a Bill has been inrroduced in the House and upon referrar to rhe rerevant commircee,thc commitrec praccs adverts. in thc Media requesting for public views, The commirree

ilX]::l'**'deration 
the views of the public wtrite consid'e.ing the niir".,'a pi.p".ing i,,

tss and to have an ad uate and that whac amountstoareasonable o rruni willde nd on the circumsta nces ofeac h case."

177.
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181 In organising public participatiorr the Nationa[ Assembly Factsheet No 14 provides for frve (5) stePs

as follows,

l. Creating awareness

This helPs in generating

2

D. rkin Ltmited A ano tber u Coun Gouernment o Nairobi €i another [2021] eKLR, the

183 ln Ka nd reached the Following conclusions
Court considered several decisions on public ParticiPation a

which I
petition

r37.

have del iberately reproduced et length because o[ the relevance to the inscant consolidated

3

Placing adverts in mainstream media' both print and electronic'

"*"..ri.r, 
and increases cirizen interesr to participate and give views

Involvement

Identify the key stakeholdcrs or interested groups including those directly affected and those

that can offer solutions'

Contacting the Public

communicete to rhe stakeholders through writing and inviting them for meetings and

,.qr.r,i,'rg ,rrUrnission of documents or memoranda'

Meetings

Hold meetings to get views including field visits'

Feedback mechanism

Through draFting and tabling of the resultant report'"

TheFactsheetprovidesthatstakeholdersshouldbeprovidedwiththenecesseryinfortnationto
enhance credibility 

"rra 
*i,n.rr., i.ruit.d in tirne and ailowed sufficient time to prepare their oral or

written submissions.

4

5

The n'ranner in whicl'r public parricipation is carried out depends on the matter ar hand'

There is no straight'jacktm pplit"io" of the principle of citizen participation' However' any

nrode o[ undertaking public participation which may be adopted by a pu!]ic entity must

factor, in thc minimum, tl't follo*i"g basic four paranreters First' che public be accorded

reasonable access to tht i;;;;;;; ihtth thty 
"re 

called uPon to give their views on ln

other words, the mode of conveying the information to tht publit reigns' Second' the people

be sensitized or be made ,o rrnj.rrirnd what they 
"re."r[.J 

upon ro consider and give their

views on. In this case, the laffie,rr.d in.onu.yinB rhe informarion to the public becomes

of paramount i.po't"ntt' f"o' 
'""ttntt' 

if those affected by che intended decisions or the

legislarion ere rnosrly irri,.r.,., ,r,.., such realities rnusr be f"itored in deciding the rnode and

manner of conveying tf't inio'n"tio"' Third' once the public is granted reasonable access to

the information ".,a 
i' n'"dt to uuderstand it' the pubiic must then be accorded reasonable

time ro interrogate the information and to come up with its views Fourth' there must be a

defined manner in which ,i. f "ur,. 
or stakel]olders will render rheir responses on the matter'

The effect of the above consritutional and statutory Paraneters is to,eusure th"at Public

ParticiPationisrealisticandnotillusory.Publicparticipationshouldnotbeamereformality,
buc must accord reasonabk;;;;;;"tny to' peoplt to have their say in what rffccts them ln

;[i* ;", the dictates of tht Co"stit"tion and the larv will be achievcd'

138

'#,$ffi
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159 of 20L8 and 2018 of ZoLg Wlliam
(unreported) in Kap Parking Limited €l

) rhe Courc observed
115. The starting poinr is the Constitation Article 2

supreme law of rhe land which binds all
inter alia declares the Constitution as the

persons and all State organs er both levels ofgovernmenr. It also provides rhat rhe validi ry or legality of the Constirurion is nor subjecrto any kind of challen ge and thar any law rha t is inconsisrent with it is void to theof thar inconsisrer.rcy, Further, any act or om
exten t

lssron in contravention of the Constiturion isinvalid. Article 3 places an obligarion upon every person ro respecr, uphold and defend theCon$ttution

ll6

ll9

120

Arricle l0 provides for the r

organq srate offi ..,,, o,o,,.T#lLi J;jT ;::j,:T;:fil:il:r,# ;JJH:ft:[::::,i:11tr=*enacrs, applics o, ir,.rp..ri 
"ny 

i"* 
", 

_.t* 
".,mplements 

any public poticy

The constitucion arso provided for arignmenr of rhe raws rhen in force at its prornurgation.Secdon 7(l) ofche Sixrh Schedule stateia, follows, -

" Any law in force immediarery be fore the effecrive date continues in force and sha, beconscrued wich the alterations,.adapracions, qualifications and exceptions necessar/to bring it inro conformiry with thi, Co.rrticutio.r._.,,

"The act of asking the advice or opinion of someone. A meeti.g in which partiesconsulr or confer.,,

Consulration is, hence, , -o,r.,ro::r,:nd poinred approach rowards involving a rarger troup.It is ofren referred to as stakehold.rr'.ngrg.rn..,r:;;."",.g on consurration rhe courc ofAppr^li"L 
rr[rr,eKLR quoted wirh approval Ng.ouo; in ir,tro,iifrili.ipariry and orhers v presidenr of the

121

17

184.

TL7,

courts have also dcalr wirh the conceprs ofpublic parriciparion and srakeholders, consultarionor engagemcnr' The High courr in Robcrr N. Gaiuru a others v Governo, Ki.;;; councy& 3 orhers [2014] .KLR while referring to th. sorrh African decision i^ iirrrlr, trvIxternationar u spcakcr of the^Na.tionar )sem,y a otlrro (ccrrz/os) [2006l ZACC tr;
;::i|;:I:::R 

13ee (cc); 2oo6(6)sA 416 (c6) 
'aopt.a rhe rorrowins d.n.ini.-"rp.r,r,.

"According to thcir prain and ordinary meaning, the words pubric invorvemenror public parciciparion ,:ftr: 
:: the process Uy *f,i.t ,h. p,rbli. parricipates insomething' Faciritatioh of pubric invivement in the regisrative process, rherefore,means raking sreps ro ensure thar the pubric parricipare in the regisrative process.,,

Public participarion rherefore refers to rhe processes ofengaging the pubric or a represcnrativese*or while deveroping laws and formurating poricies thlt affect rhem. The procesr.s -ry r"k.

.r:*..., *Ii:ffj3::,ffi:r_:.tude.on,llnri on,.ri,-tto,r,i ro, oi,ioi,:.ro,l'Edi,io,,

ffi ke ny tltw.o r g / c a schw/ c;Ls cs / vi cw / 24 g 63 t /



47 (CC) as follows:'

......The more discrete and identi6abte the potentially affected section oI the

oooulation, and the more incense the possible effect on their interests' the more

f#*-";;i;;' '" ';;';;;h' i'gisl"t"" to be astute to ensure thet the

porentially affected section ofth" popt'tition is given a reasonable opportunity to

have a saY

tZZ. In a Three

)05 of 20

43 of z0l
Mi'niJt

consultation in the following manner: -

124

followed: -

".... A public participation Programme must show intentior-ral inclusivity

and diversity. Any clear and intentional attemPts to keep out bona frde

stakeholders wo.,Id rend., the public ParticiPxtion- ProSramme inefrective

and itlegal by definition' In determining inclusivity in the design oIa public

participation "gi*t, 
tnt-io""'rntttt 

""gt^ty 
or Putlic Ofrcial must take

into account the subsidiirity principlei those most affected by a policy'

Iegislation or action *t"t h'ut 
" 

bigger say in that policy' legistation or action

and their views must be more d.lil".r.,.iy 
'ot'ght 

and taken into account "

Consultation or stakeholders' engagement tends to give more latitude to key sector

stakeholders in a given fitli ;;tkt part in the.process towards making laws or

formulation of administrative Jttisio"s *hith to a large extenc impact on them That

is because such key,t"tthotdt" t" mostly affected by the taw' policy or decisiou in a

orofound way. Therefore' t^ tpp'"p""t in"'ntt'a Government agency or a public

H;;.,d.J;Jng p'''bli' p";;p"io.' ""y 
ht" to consider incorporating tl're asPect

of consultation or stakeholders' engagement'

The importance of public participation cannot be gainsaid' The Court oIAppeal in

rrgot,qdri* crr,n €l z otb)n:'b)'n'tl Gou"o*':fi of Mo*boto ei 4 otb"t \tup'o)

while dealing with the "pttiffiUlf,p^"ifr"ti* 
in law making process stated as

" The purpose of permitting public participation in the law'making process

is to afford the public the opportunity to influence tlt O*tO:-l-:::1:

law-makers' This requires the iaw-makets to consider the representattons

nrade and thereafter urake an in[ornred decision' Law-makers must provide

;;;;;;t.; for the public to be involved in meaningful ways' to listen

to their concerns, values' and preferences' and to consider these in shaping

theirdecisionsandpolicies.w.,.i..obeotherwise,thedutytoflacilitate
public participation would have no meaning'

3E

Repubric o[south Africa and others (2) (ccr73l05A) 12006)z(cc 12;2007 (1) BCLR

t21.

Court in consolideted Consritutional Petition Nos

of 2Ol4 (FormerlY Nairobi Constitutional Petition

5l eKLR the Court addressed the concePt of

ffi k.n "l"*.orgl..,tlt*/tt"'/"'t*/"'n3 
r/



t26

t27

(b)

ln Matathle ManicipaliT",u pTtidlt of thc Rcpublic of South Afrka (Z)(CCW3/05A), the Sourh African Consritutional Courr stared as follows:

"A commirmenr ro a righr to...public participation in governmental
decision-making is dcrived nor only from the b.li.f ,hr, *. i.npror" th.accuracy ofdecisions when we allow people to prescnr rheir side oi,f,. ,,orybut also from our sensc that participation i, i...rory ro preserve humandignity and self respect...,,

The south African constitutionar Court in pouert. Arcuiation Ncttuork €.r otbcrt uPLaidcnt.of thc Repubtic of South ,4frka €,1 l2 otlir*, CCf anZOS [z,to) ZACC Sdiscussed rhe importance of public iarticipation 
". 

fott*r,
"....engagemenr with the public is essential. public participation informs
the public of what is to be expected. ft allows for the communiry to
express concerns, fears and even to make dcmands. In any demo...ti. st"t.,participarion is inregral ro its legirimacy. when a decision is made wichout
consulting the pubric the resulr can ,,"u.. b. an informed decision.,,

" The mechanism used to facilitate public parriciparion namely, through
meerings, press conferences, briefing of members of public, srrucrures
questionnaircs as well as a department dcdicated to recciving conccrns onthe project, was adequate in the circumsrances. We find so raking into
account that the lst respondent has the discretion ro choose rhe mediumit drems fir as long as ir ensures rhe widesr reach to rhe members of publicandlor interested party.

128. ln Mui CoaI Basin Local Communi 5 Other: u Permane nt Secreta Minis.€,
EncrEy A t7 Others (supra ) the Court enumerated the following practical principlesin ascercaining whecher a reasonable threshold was reached in facilirating public
ParriciPacion

(.)

0

Firsr,.ir is incumbenr upon the governmenr agency or public official involved
to fashion a programmc of public parricipatioi thar .c.ord, with the nature of
tlre subject matrer. It is thc governmenr agenc)r or public Official who is to craft
rne modallrres ot public participation bur in so doing rhe governmenr agencyor Public official must take into accounr both rhc qu'antity and quarity of thegoverned to participare in rheir own governance. y.r the gov.rnmenr agency
enjoys some considerable measure ofdiscrerion in fashioning those modariries.

Second, public participation calls for innovarion and malleability depending
on rhe narure ofrhe subject matter, culture, logisrical consrraints, andso forrh.In othcr words, no singlc rcgimc o, progr"^"-. of public participarion canbe prescribed and the Courts will no, ir. ,rry ti,riu, ,.r, to decermine if

ffi
19

125.
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185

public participation has been achieved or not The only test the Courts use is

on. of .ff..,ii.ness. A variety of mechanisrns may be used to achieve public

ParticiPatiou'

(.) Third, whatever Progrxrnme of public ParliciPation is fa-shioned' it must

i,t.lodt ^ttt" 
to 

"t'd 
ji"trni"ttio" ofrele'at't in[orniation See R epublic u Tbe

Attorney General €l Anotber ex parte Hon' Francit Chacbu Ganya Qk Misc'

App' Nio 374 of zOl2' In relevant Portion' the Court statcd:

" Participation of the people necessarily requires that the in[ormation

b. "'"ittd 
to the membe rs of the public whenever public policy

decisionsareintendedandthepublicbeaffordedaforurninwhiclr
they can adequacely ventilate them'"

(d) Fourth, public participation does not dictate that everyone must give their

viewsontheissueathand.Tohavesuchastandardwouldbetogiveavirtual
,.,o po*tt to each individual in rhe community to detertnine comt:runity

collective affairs' A public participation Programme'- must' however' show

intentional inclusivity and diversity Any clear and intentional attempts

tokeepoutbona6destakeholderswouldrenderthepublicparricipation

Programme inefrective and illegat by de6nition' In determining inclusivity in

the design of a public participation regirne' the government agency or Public

offi.ielLusr trk. ir,to 
"..oo,.rr 

the suLsidiarity principle: rhose r,ost affected

byapoticy,legislationoractionmusthaveabiggersayinthatpolicy'legislation
or..,ior.,'rni their views must be more deliberately sought and taken into

account'

(.) FiFth, the right oI public participation does not 
.Suarxntee 

that each

individual,s ii.*, *ili be taken as controlling; the right is one to rePresent

one's views - noc a duty oFthe agency to accePt thc view given as dispositive'

However, there is a duty tor the go""'*t'" tgtncy or Public.Oficial involved

.o."k"in.o.onside.ati.cn,ingoodfairh,elltheviewsreceivedaspartofpublic
participation Programme Tlie go"'nnltnt agency or Public Official cannot

-.,.ty bt going tf,'otgh the motions or engaging in democratic theatre so as

to tick the Constitutional box'

(0 Sixthly, the right oIpubtic participation is not meant to usurp the technical or

d.rrro.r.,i. ,i. oFti. offi.. holders but to cross-fertilize and enrich their views

*irh tht views of those who witl be tnost affected by the decision or policy at

hand'

Bmedontheabove,publicparticipationbytheSerratewouldrequirethatthepublicisnoti6edthrough
thenrecliawhilethernalorstakehold.,,.,.inaddition,invitedbylettertosubmittlreirviews.Itis
furcher a requirement thar the stakeholders and the public in general, are given sufficienc tinre to

f r.pr.. th.i, .emorandum and to attend any rneeting called to receive their views'

In the instant case rhere was no publication in the media inviting the public to participate in the

Iegislative Process. Further, tht" i'no evidence that water comPany employees who were members

of the affected schemes were invited toSether with the other identified stakeholders Neither were

retirees invited to subrnit their views. Thl associated organisations whose e,rployees were me'rbers of

the schemes were also not invited to give their views at the n'reetings called by tlre Senate for public

ffi kcn law cases/v 24 t/ 40
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187. The lisrofsponsors who ought ro have been invi
and Third Schedules ro rhe Kenya (Local Gove

red to give their views is conrained in the Firs
rnmenr) (Pensions) Regulacions 1963 and the Local

t, Second

,4atbort 'ties Pcnrt0nr Trust Rules 2007

ParticiPation' other be neficiaries of the scheme such as widows, widower and dependanrs of dcceased

;TJ:ffi,:li.r#sioners 
whom the impugned,4rr*o,,la ai,..,ry.ft.,;;.;-";;l 

"n 
oppor,,ni,y

192. As was stated in Glen*ter u pretident of th€ R€public of Soutb A,frica and Othen (ccT4sl10)[2011]zACC 6;2oll (3) sA347 (CC);20ll (7) BCLR 6il (CC), quoted with approval in Robcrt N.hura Ao rsuGo or Kiambu Coun otltcrs [2014] eKLR where ir washeld inter alia rhat
e,

The Auchoriry is of the vicw that, since the Bi, did nor.undergo any consurrative processwirh thc re [e vant stakeholdcrs, including the Regulator, bcfore it w"s r.bled in parliamenr,
yr brr::rh th.e chairperson of the co-n.,,,,it,.."to seek an extension from rhe NationalAssembly to allow for thorough srakeholder an"lysis of rhe Bill and furrher consulrationsbefore tabling of the committee's report in Pa.liamenr. we believe the consultations from a

;:',i';ff:i::::r1:il::lg "ac 
the Act whar wlr come into effecr is one that has the sood

Further' by lerter dated 5'h July 2018 thc Cabinet secrerary for public service recommended withwirhdrawal of the biI to facirirate further public p"r,i.ip*ion and srakehorder consurrarions.

" For thc opportunity afforded to the pubric to parcicipace in a legisrative process to comprywirh seccion r rg(r), rhe invitarion musr give those wishing ro participate sufficient time toprepare' Members ofthe public cannor participare meaningfury ifrheyaregiven inadequatetime to study rhe Bi , consider their stance and formurate representations to be made.Two principles may be deduced from the 
"bou. 

r,",...nt. The first is thac the interestedparties must be given adequate timc to prepare for a hcaring. The second relates to the timeor srage whcn the hearing is permitred-, *hi.h ,,,rr, bc before the 6nar decision is taken.These principles ensure 
,rhar 

meaningful parricip.tt'i, aro*.d. Ir must be an opporrunitycapable of influencing rhe decision t-o be'caken. The question wherher the norice given in aparticurar case co'rpries wich these principres wi, depend on the 6cts of that case.,,

From the foregoing' I find that the public parricipation in respectofthe impugnedz/aidid not meet therequiremenrs of the consrirution. First, rhe committee before wht.h,h.;rb:i.;";parion meeringwas held was improperry consrituted as it did nor have 
" 

qooru,., 
"r 

r., out under rhe standing ordersof thc senate sccondly, there was no adverrisement in the mcdia notifying members of the public ofthe bill, as envisaged under the parliamenr"g, grid.li;.;;r public participation.

189

" Prtyer

ffi#
n1

188.

190.

191.

r93.

;::[T,],$:,,.rj,:,,01,*.,[1..,.,0,:on 
does.noc envisage rtrat every view is taken into accounr, ir musc

were accommod.,.d in th.., 
was given to.the views expressed and where appropriate, that rhe views:nactmenr of the Iegislarion.

In the instanc case, there we
services, the pensioners orr,tt 

oto""t by rhc counry Governmenr workers Union, cPF Financial

stakehorders, vi.*, *... n-ffi;;nl ffi:;T:;:::,Ii:.:n:[ru:*jr,o ,'"ny or ch.

The Retiremenc Benefits Authority, in its memorandum forwarded by le rter dated 5d December 20lgafrer the alleged pubric participation made recommendacions that:

kcnyalzw.ort/ clrselaw/ czscs/ vicw/ 24g631 /



|g4.Thirdly,therewasnosufficientcime,thestakeholdershavingbeengivenonlyonefullworkingdayto
prepare [o*ht t*t';;' ;;""t' t'itt"t "*tl:t-ot" 

*t" 
'iot 

inviied to give their views on the Act'

These were the retirees, waler service organisarions ,.rd .^ploy.., who were members of the scheme

IndeednoneoItheemployecswhoweremembersoIthe"ff....d,.h.,n.swerenevernoti6edtoerrable
chem present rt .ir ri.i, Jirher di.ectty ro the Senate or Parliament, or through cheir representatives'

195. For these reasons the irnpugned lcr is unconstitutional for lack of public participation'

$/hether the impugned Act is unconstitutional

|g6,Icisthepositiono[thePeritionersthatsection4(1)and(3),6(2)(a),6(6),.10(1),|2,51,52(z\'53(3)
and55oftheimpugnedlrtareunconstitutiona[foruiolatingthefunctionalarrdinstitutionalintegrity

r97

oIcounty governments'

Further,thatsections2,4(3),38(3)(b)and(c)'52and55oftheimpugned,.4rrareunconstitutionalfor
r"1.,tg -,,.1.41 of the Constitution on the riSht to fair labour Practice'

It is further the averment ofthe Peticioners that sections 18,23, 53'5 5 and 56(5) o[the impugnedl/4c,

.r. air.rir.,i.,.tory and thus violates article 27 ol rhe Conttitution'

ThePetitionerssubmitrhattheimpugnedr4r{violatesthefunctionalandinstitutionalintegrityof
counry governments to the exten t (inter alia) thar:

(r) Section 4 (1) PurPorts to set uP a pension schetne for coun[y governments -

(i)whentheconstitutionalmandateoftheNationalGovernrnentinrelationtopension
,.h.-., fo. -u;;;;";.r"-..,s is Iimited ro policy formulation and setting standards

(r.. intt' "li" 
Cl"'i'i 

" 
of tlt Fourth Scl'redule to the Constitution)i

(i0 yel rhe National Govenrtnent is not an employer oIcounty government employees;

(iii) despite county governments'-co[[ective and overwhelming preference for a different

P."'ion scheme (i'e' the DC Scheme);

(b)Section6(2)(a)emPowersthePrincipa[secretaryforFinancetositintheBoardof.Itustees[or
apcnsionschemtf*tt''t""tbt"'offittrsandsraffoftheiorty'sevencountygovernments;

(.)Section6(6)totheextentthatitempowerstheCabineEsecretaryfortheNationalTreasury
to appoint t'""t* '" ' itrr'ion "htrnt 

for the mernbers' officers and staff of the Forty'seven

county Sovernments;

(d)Sectionl0emPowerstheCabinetsecretaryfortheNationalTreasurytoremovefromoffice
trusleesof"p.n,io.,schemeforthemembers,officersandstaffoftheforty.sevencounty
governments;

(.)Sectionl2emPowerstheCabinetSecretaryfortheNationallteasurytofillvacanciesitrtl.re
board of truste., ; ";.";;; 

scheme for the mernbers, officers and staff of the forty-seven

county government's;

(0section5lemPowerstheCabinetSecretaryfortheNationalTreasurytomakeregulationsflor
the management ;;;;t"t;Il "htn." 

fo' tlte members' officers a,d sraff of the forty-seven

county Sovernments;

(g)Sections5z(2)and'55providefortherevocationo[theDBschemewitlroutpayrnentof
liabilities that the National Government owes to the scheme; and

198
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(h) section 52(3) ro the extent that it purports ro revoke the rrusr deed and rules of a pensionscheme that enjoys the collective ani ove.whelming preference of.ounry gou..nments (i.e. theDC Scheme).

200' The Petitioncrs submit that there is no constitutional, legal, policy or rarionar basis, post-2010, for cheNarional Government to domineeringly:

(") 
;:*.1*::"sion 

scheme for the members, oficers and steff of the forcy seven counry

(b) control the management of the scheme through the power of appoinrrnenr and rcmoval oftrustees;

(.) makc regularions for the managcmenr of thc scheme; and

(d) do all the other things the impugned -'{rr purpor* to cnable rhe Nacional Governmenr ro do.201' For the Respondenx it is submittcd that arricle 6(2) provides for the relationship between countySovernments and national governments to be based on i.rd.p.nd.rr.., ,^r..o.o.aaence and mutualconsultation and <

,hecounryonry;:i"',ffi ilIlffi [,#ff:ffi :li::::i::ttr;nn*z**r],,i1
prescrvc of parliament.

202' Th,.t the Intcrgouemmental Relations Actis based on the principre of consultarion and cooperationbetween narional and- counry gou...r,n** and the .r,.ttirhr.n, of ,,.u.r,r.., and mechanismsfor Intergobernmental Rclaiiois Act is based- on rhe principle of consulrarion and cooperationberwecn national and county Sovernmcnts and the esteblist -.n, or*rr.*res and mechanisms forintergovernmcntal rclarions.

203' That under the Fourth schedule rc the constitutionit is the role of rhe narional governmenr ro serstandards in respect ofsocial security and professional pension ,.r,..n.r. rn", the averment by thePecitioners that the impugn ed, Act gives ovcrbearing powers on the 2"d Respondent and mirrors a starecorporation has neirhcr been substantiarcd not proved.

204' The threshold for constitucionaliry ofstatutes has been the subject ofvarious decisions ofthe courrs.In the case of 
[2017] eKLR the Cou*ciredwith approval thc case of Plum €l orotb* u Atrorncl Generar [2002] 2 E. A where the constiturionalCourr ofUganda srared:

" To determine the constitutionality of a section of a starure or Act of parliament, the courr
has to consider the purpose and effcct of che impugned statute or s.crio., thereof. If irspurpose does not infringe a righ c guaranteed by the co--nstitution, th. courc h* to go furtherand examine the effecr of the implementation. If either i,. p,rrpor. o. the effecr of irsirnplementation.infringes a right guaranrced by the conscitutiin, ',h. 

i-p,-rg.r.d srarure orsecrion thereof shall be declared unconsritutional...,

205' There is no doubr that thc impugned,{rr cstablishes the pension scheme as a srare corporarion underthe supervision of the Cabinet S*..r".y..rporrrible for National Ti.";;
206' under the Fourth schcdule to the conttitutionof Kcnya, the rcsponsibility of consumer protecrion

[:i:::T.:,:"rards 
for social security and professional pension ptans is,assigned ro the Narional

ffi
43
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208

20)

zt0

MyunderstandingofthisisthattheGovernnrentwouldhaveoversightintermsofpolicyarrd
,.iot.tio., of socia-[ s.curity and professional pension plans

social security in my view would be reckoned with rererence to articles 43 of the constitution' Article

43(lXe)specificallyt'kt"tft""ttlotheroleofthegovernmenttobetheprovisionofappropriate
social securiry ro persons *h; ";. 

unable to supporr th.^r.lu., and rheir dependants l thus do r-rot

agree wirh the R.rporrd.r,,, J", either the Fourth s.h.d.rl. to th e constitutionor article 43 requires the

n"",ion.t gor.r.r..n,,o be involved in the administration of pension schemes lor county goverllmetlts

in the minner envisaged in the impugned '4rr'

Tonryunderstanding,pensionsareemploymerrtbeneGtstobemanagedbyemployersunderPrivate
contracts. The national gout'nlntt" is' the'efort only under the obligation to make provision for

p."rio", for ic employeei within the context of private employment contracts'

For these reasons I agree with the Petitioners that the decision of the government to get involved in

the management of pensions for county Sovernment ernployees is a violation'oI not only the Fourrh

Schedule to rlte Constitutionbut also er,;le 6 of rhe Coutitution which provides that the government

arthenationalandcountylevelsaredistinctandinterdependentandshallcotrducttheirmutual
relations on the basis oI consultation and cooperation'

ent employees the National Government encers into the

of ,.rui.. of employees of county governments This is

e 6 of the Co*titriio, and the overarching principle of

To this extent the impugned '4cr 
is uncoustitutional

zll

devolution as espoused in rhe Constitution

2r7

Zl4. h is submitted that section 10(3)(iii) of the Em lo ment Act rcco

wnu118

By regulating Pension for

realm of regulating terms

incompatible with the Pr

county governm

and conditions

ovisions of erticl

.WhethertheimpugnedActconflictswiththeprovisionsofArticle4loftheConstitution

2|2.Itisthesubmissiono[thePetitionerthattheimpugnedActldverselyalterstheexistingtermsof
employment fo' ,,.,tJt"' officers and staffoItoutty louttnments by exclusi-on of housinB allowatlce

in the computation o[ pensionable emolument, ir, uill"uon oF articles 4l oF the constitution whicl.

providesforfairlabourPractices.ThatSection4oftheimpugnedActprovidesforirrferiorterms
comparedrorhose,r.,d.rr,rl. Tgof LegalNoticeNo.50of20b7andrules7,8,9,12'L5ofthespecial

rules o[ the DC Scheme'

ltisfurtherthePetitioners,avermentlhattheIiabilitiesandactuarialdeficitsofthe

"r. 
frrg.ly 

",,rifrutable 
to non-remictance oIcontributions by the defunct loca[ aut

,r. . tlfriti,y o[the national government by virtue oFclause 6 of the 6'h Schedule

have been excluded by sectiol 38(3)(b)and (c)' that the consequence of this onri

rnembers,7,351 pensioners and 1,800 beneficiaries o[the DB Schen're shall never b

if the impugned lrl is implemented'

DB Scheme which

horities, and which

to rhe Conttttutton

ssion is that 19,680

e paid their Pension

nises pensions and pension schemesI
asPart of the terms and conditions o f employnrent to be sPeci6ed in an errrploynren! contract That

section 26 of rhe Act P rovides that the terms set out in the contract of service, agreed in a colleccive

agrecment or contract or enacted by any written law or decreed in a judgement, award or order o[ thc

Employment and Labour Relations Court, where more favourable, shall apply

It is furrher submitted that section 10(5) of the Emplolment Act provides that any changes in tertns

of employment srusr be in consuhation with the employee and must be notified to thc emPloyee inzt5

tr

n ala law/ e5 24



Furrher, rhat section 57 of the Labo
upon rhrough a collective agreemenr

ur Rela tions Act recognises terms and conditions oIservice agreed

217 It is rherefore rhe submission of the petirioners rhar such terms and conditions of emproyment

ffIji::.P*tton 
cannot be altered to the disadvancrg. of .n.*ploy.. *,,r,""r.""lrltation of che

218

2t9

220

221

)))

223

224

For the Respondenrs it is submitred thar the impugned Act conforms with the constitution.specifically ic is submitted thar_und-er ,..,ion a1i-lnd 
!41 

of the saranes and Remuneration

sionable salariesare defined as basic salary' Th", "llo*".,.i p"y.il*l rile and orher public officers are to be excludedfrom computacion of both oension ..,d g..,,riry. ft is further submirced that an employer can changcche pension arrangemenr for -.rnb.., oitheir sraffwithout consurtarion of rhe employee.
It is further subrnitted that under the Rgtircncnt BeneJ|ts ,4ctmembership of ..,ir.,r,.n, ,.hemes aredetermined by rhe emproyer. Th", ,h. ,.h.,,,r.*oib?r.ery 

"nd 
uoru. r"'riry.t,or.n uy .,r e mproyee.Thar once an cmployee joins employmenr ..-U.rrt ip of the scheme is automatic.

Fair labour practice as provided in arricle 4l of the con$itutionhas reference ro fair remuneration,reasonable working conditions.and,right to join anJfartrcipate in activities and programs of tradeunions as sec out in erticle 41(2) of thi corriitntror. \ihrt .onrti,.rtes fair labour practice is rhereforecontextualised within the facts of spccific.i..*-...r.
As was stared by rhe Court 

': 
G-:irg on.ango Ahati u 

.Gas.se_cunry 
seruicet Ken,a Lirnited (2013)eKLR, and again in E 

(zol3) .KLR, fair(unfair) labour practice is t ft*iblt ** **"iilfi.ecisc definidon and ir is refc ro rhe courts rodefine and determine whar conducr o, pr".,i..'*ourd ,Lo,rnr,o fri, or unfair rabour pracrice.
The deEnicion of pensionable cmoluments in the impugne dAct excludeshousing, rransport and anyother allowanccs from pensionable cmolumentr. Th.'dii..t.onsequence of this is chat the amounr ofpension that an employee would be entitled ro would be less under thc new scheme esrablishcd in theimpugncd'/cr' This in itself would amount ro unfair labour pracice and a violation of both article 4lof the Constitutr)on and section Ze of the E^plol*rrt irt.
In addition ir wourd amounr to the amendmenr of the terms of emproymcnr ro rhe decrimenr ofemployees and viorate rhe employee's rights und.r.r,i.t. +:1t;1.1 ., ir *ouid r.a,.,.. J. ro.i.t securitythat the employee would ocherwise have been cnrirled ro under the existing schemes. Ir would furtherviolate section 13 of the Emolg!ryn4lg*hi.h p.ouid.. rhat rhe employee must be consurtcd beforc
ln/ 

cfalsSs ese^ecially if nfarivc, can bc made ,o hi, ,.r-, of cmployme'c. ft wourd further amountto a violation of the collccrive bargaining agreemcnr between chc county governmcnrs and associatedinsritutions and rhe Counry Gov.rrrmerir frorkers Union.

The same action would violace the provisions of section r32 of rhc coanty Goucrnment Act whichprovidcs that members, officers a.rd si"ffof cornry govcrnmentr, ,h"[ ,,rbr.ib. ar.xisting pcnsionscheme for members, officers and.staffof locar ;;r;;_*" The coanry Gouernrnentt Actdid notenvision the setting up of a new schem. Fo, -.r,ib..r, ofr..r, .nd roEiloiffi.rnmenrs.
The government approved thc pegging ofpensionable pay to basic salary and house allowancc as anexception to the policy ofthe governmenc on pension schemes in the lerter dared 2l,.July 2011 fromthc Permanenr Secrerary/Tieasury. The lerrer is ,.prodr..d b.lo*,

" ProF. Karega Murahi, CBS
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Permanent SecretarY

Office of che DePutY Prime Minister &

Ministry of Local Government

Jogoo house, Taifa Road

NAIROBI

Implenrenration Of Treasury Circular No 18/2OlO Laprrust Umt:re[[a Retirement

Benefits Scheme

Request For PartialWaiver Of Cerrain Aspects Of The CirculaR

Dear

RE:

Reference is made to your letter ref: MLG 1308 deted 13'h July 201i and

rhe subsequer-rt cousultative meetirlg held at the KICC on 18'h July 2011' I

..i."-i.at. the speciaI challenges Falced by Trustees ofthe captioned Scherne in

irnplementing Treasury CirculalNo l8/2010' However' it is important that the

purpor. issuing the Circular is achieved'

As you may be aware, the Treasury established the Recirement Bene6ts Authority

(RBA) to regulate the managemlnt of retirement benefits schemes owing to the

.hr,i;;, tf,en faced i" fu'iing such schemes and ensuring that benefits were

paid to tnernbers as they "ti"d]P"btit 
sector schernes have particularly faced a

[unding challengt o*it'g to 
"ott-peyrnent 

of the required coutributions and lack

of prudent inver,rntt" g"iaJt't'^F* tht 
"htrnt 

funds' F,''thtr 
" 

uumber of such

::ffi;;;;J;:;;;'8 rules that placed an onerous burder1 of funding

beneEts on already t"'h 't'"iptd 
public service institutions' The rules resulted

in minimal contribution UyLilploy*' to the cost of [unding the schemes and in

some cases the schemes were non'contributory'

It is for this reason that the RBA released letter refl RBA/COM/GN/212 dated

I0'h March 2010 to all pubtic service scheme trustees' requiring them ro have

their schernes c[eared by the Treasury before registratiorr' Since then' a number of

schcmes have complied and been cleared or guided on the necessary amendments

to their documents'

The Treasury Circular No' 18/2010 was intended co reinforce me requirements

and ensure harrnotlisation of f ublit "'uitt 
retirement beue6ts schemes You will

agree with me that this i' pt'iltut"'ty critical for the captioned S::::TJ:t:li:

.ip..,.a to act as an umbrell' scheme for the county governments when tney

establish rheir retirement benefits schemes. The provisions of the circular will

ensure rhat such schemes remain sustainable inio the Future' Please note that

the circular does not take away or vary bene6ts already accrued by the scheme

members be[ore the implementation date'

In view of the foregoing' I witt only aPProve the following amendment to the

provisions of the Circular'

Clausc 3(a) of the Circular is hereby arnended to allow Membe rs o[the Leptrust

Scheme to use basic satary plus house allowance as the Pensionable emoluments

46ffi o.nr.,.*.o,ur."r.,"*r..r.,,"'t*""n"'



226' This policy direction which was specific to counrygovernment pension schemes has nor bcen amendedby rhe govcrnment. The impugned Aa is thcredre in confli* wirh and a derof the government which 
"uihJro.a ,rr. ,..rrri"" of house alrowan.. 

", "n:;.o.'r1t'oo;,::il :||fflr]ofpensionable emolumcnr for county Sovernment cmployees and which rherefore crared a regirimareexpectation upon which such pcnsion s.h.m., were established. It is therefore my finding that rhedefinition of pensionable. e'nolum.nrs in the impugne d Act would.-orn, to ,.rnf"i. labour pracciceand a violation ofarricle 4l of rhc Conttitution.

Whether the impugned Act conflicts with the Rctirement Benefits Act
227 ' The impugned'4, does- not make any provisions for rhe payme nt of unremitced funds. In facr, secrion38(3) specifi cally provides:

under rhe scheme, provided that Members' contributions sha, nor ar any timebe rcduced below the curre nc l2yo ofpl.
All other provisions of the Tieasury circular No. lgl20r0 and rhe generalamendments communicated to all schemes will apply to the c"ptioned Scheme.
You may therefore proceed to communicarc the foregoing to rhe Schememanage menr and Members.

Yours

Joseph Kinyua, Cbs

Permanent Secr etary/ crexury,,

IEmphasis added]

(3) 
f.:::]]i,ffIe,ofdoubc, 

nothing in this,{6ris intended to or may be construed as providing

(a) taxes;

(b) the imposirion ofchargcs on a pubric fund or rhe variarion or repeal ofany ofrhosecharges;

(.) the appropriation, receipt, cusrody, investment or issue of public money;
(") 

*,:::[i:jrruaranteeing 
of any loan or its repaymenr excepr as providcd in any

(") matrers incidental to any of rhose marrers.

))q

These provisions are in direct confrict with the Rctircmcnt Bcng|ts Act which provide tharconrriburions by the employee vest immediately whil-contributions by thc employer vest upon theemployee completing one year in service. The imprct of this is thar a money in the scheme for arlemployees who have complered at_leasr one year in r.*i* 
".. u.rced in the enrproyee. The employer orany other body cannot deal in such funds jrhout rh..o.rr..,r of the cmployee.

Indeed Section 33 of the Retircment Bcnef tt Actprovides thar:

33.

Staturory

conrributions

ffi

228.
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(1) Notwithstanding the provision: ol,*y written law for the time being in force' an

employer trr"y, *"tti the 
"ppro'"1 

ofhis employees' Pay any.s:xtu:ory conrributions in

,.rp.., of 
'uth 

ltptoytt'into "ny "htrnt 
fund prescribed for that purpose:

Provided that where such payment involves x trans[er oIfunds from anorher

*t't*t i""a' tf" ttptoyt' 
''ttttt' 

tt least sixry deys before commencing such

p"rrntrr" rtlt *'itttl-' ttotitt thereoFto the Authority and to the trustees of

tnt 
"nt'n? 

ft"'d frorn which such funds shall be transferred'

(2)Inthissection,theexpression..statutorycontributions,,meanscontribucionsrequired
under the p'""t"tt' "f " *ritten law to be paid into a retiremenc benefits scheme'

Suchfundscanthere[oreonlybetransferredwithche.consentoftheemployee.Tothisextentsections
5 of the impugn ed Act isin tl"f itt *ith section 33 of rhe Rctirement Benef'x Act'

whethertheCountyPensionFund(PreviouslyknownasLA-PTRUST(UMBRELLA)Retirement
Fund is tr," "*i"iif ;;;;" tthtnl" for members' ofncers and staff of the County

Governments

2ll.Sectionl32oftheCounryGouernmentsActandSection4)ofthelJrbanArealandCitiesActprovide
as [oIlows,

l3Z, Pension schemes

Subiect to the transitional provisions herein' all members' officers and staff of a county

Sovernment sha[[ subscribe to an existing pension scheme for officers and stafr of local

230

) 1,')

213

214

4g.Allofficersofaboardshall'onthecommencementofthisAct'subscribetoanexistingpenston
P.nrio,'rr.h.nt. approved by the Retiretnent Berre6ts Authority'

ffll?Eii."a.a uy the petitioner that the existing Pension scheme referred to in the two statutes re.ers

to the County p.,.,rio,., f rna'ipr.rtl"rfy ie,f"nUST (Umbretta.) Retiremerrt Fund The Pecitioners

contend ther rhis position,, ]lpp"r*ifry countless policy directives and assurances by che Cabinet

Secretary, National Treasury ".it r-l. n so to the Local Authorities Pension Trust Board of rrustees'

The peritioners refer to a letter dated 23'.d Decenrber,20l0 at Exhibit GK - 4lPqel('6) of the replying

affidavicofGeorgeKwethoforthe3,dRespondentinPetitionNo.2l3,letterdatedT.hMarch,20l0
(ExhibitGK- 6(ptgetTzotperirionNo.il3l,Cir.,rl"rNo. 18or2010,Letterdated23'dSeptember'

2013 (Exhibit GK - 12 
^r'i^r-rnin,lerrer 

dared 13'h November,2013 page 629,lecrer dated 20'h

November, 2013 (Exhibit ir"i+ ",'nrg. 
632) mdthe Legal opinion lrom the Attorney General

(Exhibit GK - 18) at page 65 1 o[ the same affidavit

ItisfurtherthePetitioner,scontentionthattheAttorneyGeneralandCabinersecretary,National
i."t"ty ata not deny or disown the contents of the letters and legal opinion'

LAPFUNDdisagrees.Itstatesthatsectionl32oftheCount!GoucrnmcntsActwasengineeredby
LAPTRUST in a bid to push it out of business'

TheRBAthroughtheAffidavitofCharlesMachiraswornonl6.hJuly,2020contendsacparagraplr
1g that neither t tr, courrl iorr)r*rno,lr, nor rhe [Jrban Areas and cities.Act make any provisions as

ro which speci6c retirement benents schenre county employees should belong'

SOVernment.

215
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236' 
I:;ffi*:sion 

Fund" and "Provident Fund" are defined in the Tiustees (perpetual Succession)

"pension fund" means a fund esrabrished under trusts subject to the law of Kenya, inconneccion with an undertaking or combinarion of underrakings carried on wholly or partly. in Kenya, being a fund which the m"in purpose is_
(r) the provision of superannuation allowances on reriremr

employed.in.rhe rnderr.king or combinarion 
"f 

r.a.r*i,"gr",: ::.:::r,:;with which the fund is esrabiirh.,r, o.
(b) the provision of pensions during widowhood to the widows of persons who

".. ol,yho hrvc bcen so employed and oFperiodical allowarr.., ,o o, in ..rp..,of children ofthor. p.rronr; o,
(r) rhe assurance of capicar surns on the death oF persons who have been soemployed,

whether or not the fund has been approved and registered pursuant to and for the purposes ofthe Income Tax Act (c"p, +iojy'provia.r,t rona- -."n, " r""j*i",rr.. or not approvedand registered pursuant to 
"nd foi the purposes of the rncome Ta* Act (cap,470),which isestablished under an irrevocable trust and whi.h i..r.rbliT"d biffi beharfofan emproyerwith the principre ofiect lf roviding for the.pavmqnt;ai;;J;, to his emproyees inrespect of their setvice with him upo'n their teaving atr", ,..ri". 

"ner a speci6ed periodthereod or to any ofthe dependents, o. ao ,i" estate, ofany ofthose emproyees on their deathwhile in that service;

237 ' There is no dispute that LAPTRUST is a pension scheme whire LApFUND is a prov.ident Fund. It isfurther not in dispute that beforc the cn"cr..,*, orrn. co,rnry Gou..rr-.i-,, a., 
"na 

the Urban andcities Act thc employees of county Governments were members of both schemes. A provident Fundby definition is a defined concribution r.t.-. * the benefirs payrrr;;;;: ;._bers is an eggreg,*eof the employee's contribution, the employer's .ontribrtion .ni,l. in*..r,...n.d f.om invescmenrofboth' Based on the foregoing, ,t. pai.y.rrrnges contained in the Tieasury circular No. lg of20l0courd onry have been directed ar rairrnusr.irapEUNo was .,""Jj.J"rr,,*r.
238' 

:jjffi:,|il:x,:-*r 
inrendon ofparriament ro rock out any of the rwo schemes when enacring the

rhe rerrer dated , r" **;:. |jliil:Hilve 
nted Parliame., r.o; .;;..,rry sraring so. rnieed

IEmphasis added]
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[Emphasis added]

Z4O. For these reasons ir ts mY view thac the reference to existing pension scheme in seccion 132 of the Countl

Goue rnmen B Act *td sec cLot 49 o( the Urban and Cities Act must of necessity refer to botl-r LAPFUND

241

242

243

(1)

244

Relatiou Act lo mealL

"authorised rePresentltive" means-

(r) the general secretary ofa trade union;

(b) an enrployer or the chiefexecutive officer ofan employer;

(.) the secretary ofe grouP oIemPloyers;

(d) the chiefexecutive or associetion secretary ofan employers' organisation; or

Theletterdated20.hNovember,2013alsomakesthesanrereferenceatthepenultimateparagraphat

o.t. iij.f,fr. replying affidrvit referred to above where it states:

and LAPTRUST.

Ir is therefore in my view, the County Governmenc in their capaciry as employers to define the

categories of staff to bt tligibit fo' '''t"'bt"hip 
of eirher of the schtmes as was the intention at the

inceprion of the two schetnes'

withrespecttoPetitionNo.36of20ZZ,thePetitionerisanernployeeoftheCountyGovernmentof
Kakamega. It is nor .t... *r,.,i., ,t e peritioner filed the perition in her capacity as an employee or in

her capacity as the Area Bran-chitt"t"y of tnt Kenya County Government !(orkers Union'

Itshe6ledthepetitioninhercapacityasArlBranchsecretarlthenthepetitionwouldbe
incompetent as ,n uuru ii)'rirr!, )rrirovides for the manner of instituting trade disputes by trade

unions at secrion 62(1) thereofas follows:

A trade dispute may be reported to the Minister in the prescribed Form and lnanner-

(") by or on behalfof a trade union' employer or employers' organisation that is a party

to the disPute; and

(b) by the authorised representative .of 
an employer' employers' organisation or trade

,r'.rio., or, *hore bthatf the trade dispute is reported'

SectionT3(3)oftheLabourRelationlActprovidesfortheprocedureofreFerringdutiestothisCourt
as Follows:

(3)AtradedisputemayonlyberefcrredtothelndustrialCourtbytheauthorisedrePresentative
oI an employer, g'ouf oi'tntptoyers' employers' orgauisatiou or trade urriou'

Authorised rePresentetive is deEned at sec don 2 of rhe Labour

arry person appointed in writing by an authorised represenrative to perForm

th. iun.ciont of the authorised representative;
(e)

50
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246

247. If the petirion
Kakamega, the
Go Tnent Act

77

(r)

The Peririoner' not beinS an authorised reprcsenrarive wourd have no capaciry 6re a representativeorspure or petition on behalf of the union or.rnion members.

is filed in rhe pericioner,s c1>a.city as an cmployee of rhe Counry Govcrnmcnt of
:jffiff 

for resolution oi di,iu,. ,, ., ;r;;:J'in ,e.tion 77 of rhe Count!

Appeals to the public Service Commission

(I) Any person dissatisfied or afitctcd by a decision made by the county pubric ServiceBoard or a person in cxercise o, pr.po.r.d excrcise of disciprinary contror againstany county pubric officer may appear io the pubric s.rui.. c;;;;,"" il. ,nu p*,referred to as rhe ..Commirrion,) 

"g.i.,rr 
the decision.

(2) The Commission
personin..",",;f :lf :::::T:::*;l;;r_*,il"l#::::emp,oymen,of a

(a) recruirmenr, selcction, appointment and qualificarions attached ro any office;
(b) remuneration and rerms and conditions of service;

(.) disciplinarycontrol;

(d) narionar varues and principres ofgovernance, underArticle r0, and varues andprinciples of public service under Arricle 232 of theconr,iru,iorr;
(.) retiremenr and other removal from service;

(0 pension bene6s, gratuiry and any orher terminal benefits; or
(g) any other decision rhe commission considers to fa, wirhin its constirurionarcomperence ro hear and determine on appeal in chat r ard.

(3) An appear under subsecrion (l) sha, be in wriring and nrade within ninery days afrerthe dare of the decision, bur the Comm,"ro" rn,
opinion of rhe Commission, rhe circumr,"".., JL.t;:rtain 

an appeal later ic in the

(4) Thc commision shalr nor cntercain an appcar morc rhan once in respect ro rhe same

:ti,ii:.i:T5H,*ilill.ffi ffi ,1:::3.f f :,n:::;x,",#;admic rhe application if_
(") rhe commission is satis'ed thar rhere appear in the apprication new andmarerial fa*s which mighc have affecred icr..rli., d..irior, ..dif 

"d;q;;;:reasons for the non_disclosure ofsuch facr at an earlier date are givcn; or
(b) thcrc is an error apparenr on record ofeicher decision.

An applicarion for review under subsection (5) sha, be in writing and made within thetime prescribed by the Commission in regularior,, g*...,ing airciplinary proceedings,bur the commission may entercain an appricarion ior review larer if,, in the opinion ofthe Commission, the circumstances warranc ir.

ffi

(6)

kcnyaltw.org/ ctsclaw/ cascs/ vicw/ 24g631/



248 The prayers sought in the petition concern Penslon deduction remittances which fall under the above

Section

249. For the foregoing reasons, I 6nd that the Petition is incomPetentlY filed bY the Peritioner before this

Court, is incu rebly defective and Premature, having not exhausted the Procedure provided for under

the ,l Go ue nt Act.The same is accordinglY dismissed

of Keny(e)
e Urba ,ttes

Z5L. The imPugned ,4rrisfurtherinconflictwiththeCountlGouernmentActal!ldrh
and

ConcIusion

2'o.Fromtheconclusionslhavereachedabove,itismyfindingrh*theCount!.GouernmcntlRetirement
Scbcme Act.z.19 i, ;;..;;i,",io"a for rack "r'l*r,. fl',nination i1f 

for being in conflict wich

arricte 1,2(t) and (4),3(1),6, 10,35, ao(2)(a), +trli+lt rlt.l, 118;I91(3)(b) a nd2esof theconstitution

n

Act, the Re tB ne andrhe EmPlolment Act
e tJ ct

nstitution is the supreme law o[ tl're Republic

252. Article 2 o[ rhe Conttitution provides that the Co

tution is invalid. I therefore declare rl.e Countl

and therefore any statute in conflict with the Consti
rral and there[ore null and void

Gouernments Retirement Scberne Act as unconstltu!lo

253. In view o[the fact thtt the consolidated petition is a public interest petition, every party shall bear its

costs.

DATED, SIGNED AND DELIVERED VIRTUALLY oN THIS 20fl DAY oF DECEMBER 2022

MAUREEN OI'IYANGO

JUDGE

ffiffi o.nr^I.*.on' "''*"""'/"''*""n"/
5Z
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THE COUNTY ASSEMBLIES PENSIONS SCHEMEBILL,2024

PROVISION OBSERVATION RECOMMENDATION

1 - Interpretation

1.a 2 - " dependant" in relation to a
deceased member, means a

relative of the deceased who
survives the deceased and who,
on the date of the deceased's
death, was-
(a) a spouse to the deceased;
(b) a child of the deceased; or
(c) a parent of the deceased who
was dependent on the deceased
for the provision of the ordinary
necessities of life.

The definition is limited to a few
consanguine persons and
thereby unreasonably restricts
the trustees' power to make
provisions for excluded persons.
Further, it makes no provision
for the nomhation of
beneficiaries by the principal
member during his lifetime.

Amend the definition as

follows:

"beneficiary" to mean a
dependant, a person
nominated by the member
in writing, or any other
person other than a

member entitled to receive
a benefit under the
Scheme.

b 2 -"existing scheme" means
...Local Authorities Pension
Trust pmbrella) Retirement
Fund.

The Local Authorities Pension
Trust (Umbrella) Retirement
Fund has since changed its
name to County Pension Fund

Amend the Act by
replacing Local
Authorities Pension Trust
(Umbrella) Retirement
Fund with County
Pension Fund in Sections 2
and 53.



C 2 - " income draudolttn" means
the facility to continue to
keep retirement savings
invested in the scheme and take
an
income during a specified
period rather than buy an
annuity

cl 2 - " normal retirement age" rneans
the age as set by the Public
Service Commission or any
other Act of Parliament for the
retirement of public officers;

Drafting implies that" tlrc Public
Seroice Commission" is or has an
act of parliament that has set an
age for the retirement of public
officers.

Amend the definition as

follows:

C 2 - " spouse" means a male or
female person to whom a

The word spouse is used only
once, post-mortem. The

Amend the definition as

follows:

Income drawdown fund are

regulated under the Retirement
Benefits (Income Drawdown
Funds) Regulations, 202i and
the definition should mirror the
definition appearing in those
regulations

Amend the definition of
an Income Drawdown
Fund as follows
"income drawdown"
means an arrangement
that allows a member of a
retirement benef its scheme
to access his or her
accumulated retirement
benefits as a regular
income through
reinvesting his or her
benefits from an income
drawdown fund
registered by the
Retirement Benefits
Authori

" Normal retirement age"

means
the age of 60 years or such
other age set out in written
law or applicable policy.



member is married or was
married under any other law,
whether monogarnous or not
immediately before their
deattu

"spouse" means a male or
female person to whom a

memberwas married
under any law at the time
of their death;

definition therefore contains
superfl uous provisions. The
words "whether monogamous
or not" are also surplusage since
the definition refers to other
laws.

The Marriage Act, 2014 is
currently the only statute that
sets out provision for marriage
in Kenya. The Act defines
"spouse" simply as a husband
or a wife; and "marriage" as the
voluntary union of a man and a
woman whether in a
monogarnous or polygamous
union and registered in
accordance with the Act. Since
the Act does not recognise an
unre gistered marriage, and
there are many unions which
though unregistered, are
ultimately presumed by courts
to be marriages under corrunon
law, the words "married under
arty law" should be retained.



2 - Estaorishment of the scheme

2.a a Q)The scheme is a body
corporate with perpetual
succession and a common seal

In common law, schemes are not
juridical persons - incorporated
trustees are.

Cf. - National Social Security
Fund Act,45of 2013
5. Establishment of the Board of
Trustees ('l) There is established a

body to be knoun as the National
Social Secuity Fund Board of
Trustees uhich shall, inter alia, be

oested uith the responsibility of
directing and managing the Fund.
(2) Tle Board shnll, by thnt name be

a body corporate zoith perpetual
succession and a common seal,

Cf. - Local Authorities
Provident Fund Act, Cap272
5. Establishment of the Board (1)

There is hereby establislrcd a board

to be knoun as tlrc Local

Autlnrities Proaident Fund
Board...(8) Tlu Board shnll be a

body corporate haaing perpetual
succession and a common seal, nnd

nny in its corporate name sue and
be sued, and mat1, for and in

Make the Board of
Trustees the body
corporate by deleting
Section4(2)and
transposing the contents
thereof to a new Section 6

(1A) under the
Board of Trustees of the
Scheme.
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b a (3) The Scheme shall be a
defined contribution scheme
providing social security
benefits ...

The bolded words create the
impression that the scheme
provides benefits other than
accrued retirement savings. In
Nai ELRC Petition /li,1t't g
?30of 2079 &.36of 2022-
National Social Security Fund

Justice Maureen Onyango held
that"Tlrc ight to social secui$
runs of central importance in
guaranteeing human dignity for all
persons ulrcn they were facedwith
circuntstances that depiaed them of
their cnpacig to fully realize their
constitutional and coaenant ights
under tlu International Couenant
on Economic, Social and Cultural
Rights.The duty uas on tlrc State

to aaail resolffces, allocnte resources

and renntte barriers uhich could
interfere urith such allocation of
resources since that uas not
pernissible on tla basis tlat the

State uould lnae reached a dffirent
conclusion outlined under article
ajflk ) of the Constitution.Tlu
resources to be attailed and nllocattd
slrculd e nnnate from the State

Amend the definition as

follows:

(3) The Scheme shall be a

defined contribution
scheme

(r) pay retirement benefits
to members of the Scheme
and relief to their
dependents upon death of
the member;

(b) ensure that every
member of the Scheme
receives his retirement
benefits as and when they
become due;

(c) Improve the social
security of members of the
Scheme by ensuring that
the members save in order

(3A) The object and
purpose of the Scheme
shall be to-



to cater for their livelihood
during their retirement.. .

(d) establish a uniform set
of rules, regulations and
standards for the
administration and
payment of retirement
benefits for members of
the Scheme.

C 6 (2) (e) - (e) two representatives
of the staff of the county
assemblies nominated by the
soccAr (K)

The current number of trustees
is 10 however the total number
of trustees should be in line with
Regulation 21 of the Retirement
Benefits (Occupational
Retirement Benef its Schemes)
Regulations.

The acronym SOCCAT (K) is
not defined. Further, there is no
provision for succession should
the body cease to exist.

Cf. - Local Authorities
Provident Fund Act, Cap272

Amend the provision to
state
5C - (c) one member

appointe d by " Society of
Clerks at the Table in
Kenyan legislatures"
or such other body as may for
the time being haae succeeded

to the functions of that
association;

pursuant to srticle 45 of the

Constitution. For the fund to
remoue such duty from the State to
the registered members ut)as nn

oaerreach on its stsfutory mandate"

The detailed decumulation
methods should be left to
regulations and guidelines. Cf. -
Public Service Superannuation
Scheme Act, Cap 189-.4



5C - p1 huo mentbers appointed by

the Association of Local

Gouernnrcnt Autlnrities of Kenya
(or such other body as mny for tlrc
time beinglnue succeeded to the

functions of tlwt Association);

d 9 (2) \A/here a Trustee opts to
apply for re-appointment
under subsection (1), the re-
appointment may be considered
based on the performance of the
applicant.

(3) The Board shall put in place
arrangements to
ensure that one-third of the
Trustees are appointed in a
staggered manner.

Appointment of trustees in 6 (1)

is based on nomination by
defined bodies and as such
trustees do not " apply for re-

appointment" and the Board has

no practical way of ensuring
" that one-third of the Trustees are

appointed in a
staggered n1anner."

Delete subsection 9(2).

Amend subsection 9(3) to
mirror Subsection 6(5) as

follows:- The Cabinet

Secretary shall ensure that
one-third of the Trustees are

appointed in a staggered

manner.

e 11. A person ceases to be a

Trustee if the person -
There is no provision for
effluxion of term.

Amend section L1 by
introducing the following
newsubsectionL-"a
trustee shall cease to hold
office upon the expiration
of the term.



Amending the chapeau as

follows:-
2. Notwithstanding the
foregoing, a person shall
cease to be a trustee if the
person-

f 11. A person ceases to be a
Trustee if the person -
(e) cease to be a member of a
county assembly

A member can cease to be a
member of the county assembly
but still retain his benefits in the
scheme

Delete paragraphll (e)

CJ
a) 13 (g) negotiate competitive

annuity rates on behalf of
members;

The members should negotiate
for themselves the annuity rates

Delete paragraph 13 (g)

h 14 (3Xb) appoint a custodian,
fund manager and
administrator to carry out their
functions as specified in the
Retirement Benefits Act, Cap.
197;

If the scheme chooses intemal
administration, then there is no
need for it to appoint an extemal
administrator

Delete the word
"Administrator" in
paragraph 14 (3) (b)

3. Administration of the scheme



3.a 21. The Board shall appoint a

fund manager of the Scheme
who shall, in addition to the
duties prescribed
under the Retirement Benefits
Act

b 23 (2)The administrator shall be

an employee of the Board.
This provision leaves l"Io room
for contracting an external
administrator. In nascent stages,

schemes may benefit from
extemal administration as they
ramp up intemal capacity.

Amend by deleting
subsection 2 to give the
Board to appoint an
internal or extemal
administrator under
subsection 1, as the
circumstances may
require.

Consider either of the
following approaches:-

1. Remove all provisions
setting out the structure
of the administration of
the scheme (including
the requirement for and
give trustees unfettered
discretion to choose

Whe,. the fund invests wholly
in a guaranteed fund or
goverrunent securities, the
Manager may be otiose.

Amend as rollows:- 21.

The Board may appoint a

fund manager of the
Scheme who shall, in
addition to the duties
prescribed under the
Retirement Benefits Act



either external or
intemal administration

2. Retain the provision for
CEO as the accounting
officer, but leave the
trustees to choose either
extemal or intemal
adminiskation.

3. Set out the structure for
intemal administration
in the law. Cf. - NSSF
Act 2013

4. Benefits

4.a 2a$) Any contribution not paid
to the scheme by a sponsor
within ten days after the last
day of the calendar month to
which the contribufions relate
shall atkact interest during the
period they remain unpaid at a
rate specified by the Board from
time to time provided that such
rate shall

The Retirement Benefits Act
does not define the specific
interest chargeable. The same is
usually defined in the trust deed
and rules of a scheme. The
board's discretion for
enforcement can be abused

Amend paragraph 2a$) to
include a specific interest
rate.

2a(6) Any contribution not
paid to the sclume bq a

sponsor ruithin ten days after
the last day of the calendar
month touhichthe
contibutions relate slmll
attract interest zuhich shall



not be less than the rate
specified in the Retirement
Benefits Act and Regulations.

b 26 (3) (a) where a member
ceases being a member or a staff
of a county assembly before one
year of membership, the
member may opt for payment
of
his own and the whole of the
sponsor' s contributions,
together with allocated
investment

(b) where a member ceases

being a member or a staff of a
county assembly after one year
of membership but before
attaining the specified early
retirement
age, the member may opt for
payment of -
(i) his or her own contribution
and the sponsor's contribution
as may be prescribed by the
Retirement Benefits Authority
and the investment income that

The current statutory
requirement for retention of
accrued retirement benefits is
507o.

A member who falls ill or
emigrates from Kenya should be
allowed to access accrued
benefits regardless of age and
the reference to early retirement
age is incorrect.

Delete 26 (3) (a) and
amend 26 (3) (b) as

follows:-

26 (3) (b) (i)where a

member cease being a

member or a staff of a
county assembly before
attaining the early
retirement age, that
member may opt for
payment of not more than
fifty per cent of his total
accrued benefits and the
investments income that
has accrued in respect of
those contributions.

Provided that a member
may withdraw any
additional voluntary
contributions made into
the Scheme and accrued
interest in full;

not be less ulan thg interest
declared during the peiod the

contribution remains
unremitted

The provision for a person who
ceases being a member or a staff
of a county assembly before one
year of membership to opt for
payment of the whole of the
sponsols contributions is not
correct because the Retirement
Benefits Regulations require the
immediate vesting of benefits on
the member, and the member
should be encouraged to
preserve the accrued benefits.



has accrued in respect of those
contributions; and
(ii) the balance shall be retained
in the Scheme and continue to
accrue interest until the member
attains early retirement age, or
transferred to another registered
Scheme of the members choice;

(c) a member may opt for
payment to him or her of the
total amount of vested accrued
benefits before
aftaining the early retirement
age-

C 29 (2)Despite the provisions of
any other written law, abenefit
granted under this Act shall not
be- (a) assignable or
transferable except in
accordance with the terms of a
mortgage guarantee facility
approved by the Board; and

The terms of the mortgage
guarantee facility are not clear

Amend 29 (2) as follows;
Subject to the Retirement
Benefits Act and
regulations, a benefit
granted under this Act
shall not be- (a)

assi gnable or transferable
except in accordance with
the terms of a mortgage
guarantee facility
approved by the Board;

Amend 26 (3) (c) as

follows
a member may at any time
opt for payment to him or
her of the total amount of
vested accmed benefits

Delete the phrase "before

one year of membership"
wherever it appears.



d M.(1) The scheme shall be

reviewed by an actuary
appointed by the Board as

provided for in the Retirement
Benefits Act.

e 49 (4) Without prejudice to any
proceedings instituted
under the provisions of this
section, a person who refuses
or fails to comply with a notice
given to him or her under
subsection (1) commits an

offence and shall be liable on
conviction to a fine not
exceeding five million shillings,
or
in the case of a natural person,
to imprisonment for a term
not exceeding two years, or to
both.

Amendment is necessary to
make the offence clear

Amend as follows:-
Without prejudice to any
proceedings instituted
under the provisions of
this sectiory a sponsor who
makes deduction from a
member's
emoluments for
remittance to the Scheme,
and fails to remit the
contribution to the scheme
within fifteen days of the
deduction commits an
offence and shall be liable
on
conviction to a fine not
exceeding five million
shillings, or in the case of a
natural person, to
imprisonment for a term
not exceeding two years,
or to both.

The role of an actuary in a
defined contribution scheme is
limited, and the Board should
have the flexibility to choose
whether the input of an actuary
ls nece

Amend tne provision by
replacing the word "shall"
with"rnay."



The Cabinet Secretary should
have the power of exemption for
operational flexibility in
unforeseen circumstances.

Introduce a new Section 55

55. Exemption from
compliance with
provisions of this Act
The CabinetSecretary
may, by order published
in the Gazette-
(a) exempt any person or
class of person from
compliance with any
specified provisions of this
AcU or
(b) extend the time for
compliance by *y person
or class of persons with
any specified provisions of
this Act

Provided that nothing in
this section shall apply in
respect of payment of
retirement benefits.

Exemption

Dispute resolution There is no provision for dispute
resolution or appeals under the
act in case a member is
dissatisfied with a decision of
the board.

Include a provision for
dispute resolution and
appeals
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The Senate Standing Committee Labour and Social Welfare vide letter Ref:

SENiDSEC/SCLSW|2ua4/65 dated z4tt' June zoe4 has requested Kenya Revenue

Authority (KRA) to submit views on the County Assemblies Pensions Bill, zoz4 (Senate

Bills No.r4 of zoz4).

I therefore wish to submit as follows:

KENYA REVENUE AUTHORITY
Conflrmed

P O.8ox 482.lri rr()l00, NAIROBI

o3
't..

Page z of 4 ' &.aay\r

r.o INTRODUCTION
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1 Clause z "income drawdown" means the
facility to continue to keep
retirement savings invested in
the scheme and take an income
during a specified period rather
than buy an annuilv;

Refer to the term "income
drawdown" as defined under the
Retirement Benefits (Income
Drawdown Funds) Regulations,
zoz3,l*gal Notice r87.

The Regulations govern
the management and
operation of income
drawdown funds within
retirement benefits
schemes.

These regulations are designed
to provide a framework for how
individuals can withdraw and
manage their pension firnds over
time, offering flexibility and
ensuring responsible
management to safeguard
retirees' fi nancial security.

2 Clause 6 6 (r) The management of the
Scheme shall vest in a Board of
Trustees of the Scheme.

(e) two representatives of the
staff of the county assemblies
nominated by the SOCCAT (K);

6 (t) The management of the
Scheme shall vest in a Board of
Trustees of the Scheme.

(e) two representatives of the staff
of the county assemblies
nominated by the Society ofClerks
at the Table in Kenyan County
Irgislatures (SOCCAT) (K);

Definition of
Abbreviated
'soccAr(K)"

the
Term

The term "SOCCAT(K)" has been
used in the clause. To clarifu, the
abbreviated term should be
written in full. Therefore,
"SOCCAT(K)" should be
r€placed vvith its full form, which
is "Society of Clerks at the Table
in Kenyan County l,egislatures."

(t) A member shall, so long as the
member is a member of a county
assembly, contribute not less than
seven pqb! five percent (Z.S%) of
that member's pensionable
emoluments to the Scheme

Seven nought five
percent means 7.oS%.
In this context,
"nought" refers to the
zero, making the
number 7.o5. There is
need for correction of
typographical error.

(ENYI ORITY

AIRO B It. Box 482 )01 00

Page 3 of4
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O COMME,NTS ON THE COIINTYASSEMBLIES PENSIONS BI 2()24 (SENATE BILIS NO. OF

No. Clause Cun ent provision/Issue i Proposed Amendment Justification Comments

Clause z4 (r) A member shall, so long as the
member is a member of a county
assembly, contribute not less
than seven nought live percent
06%) of that member's
pensionable emoluments to the
Scheme

"Seven point five percent" (7.5%)
and "seven nought five percent"
0.oS%) represent different
values. Therefore, this correction
is intended to address the
gpographical error noted and
align the wording with the
percentage in the bracket.



For the amount of income of the
Fund transferred to r€serve to be
exempt from tax, there is need
for the exemption to be
specifically provided for in the
Income Tax Act.

3g. (t) The Board may maintain a

reserve account ofthe Scheme into
which the following shall be
deposited-

No proposed amendment

39. (1) The Board may maintain a
reserve account of the Scheme
into which the following shall be
deposited-

(b) Any income of the Scheme
that the Board determines
should be set aside to stabilize
the returns to members subject
to a maximum of ten per eent of
such income with consideration
to the Income Tax Act or
regulations made thereunder.

4 Clause 39

KRA is committed to complying with all the laws in place as it executes its mandate of tax administration and trade facilitation. Further,

the Authority is available to provide the committee with any additional information sought from us.

oz.ol J,nr
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Salaries & Remuneration

Commission
n " *,,,r-,1, u- p,",1 ,.,,, ', y

Ref. No: SRC/TS/8/Vo|. 1 (121) 3oth May, 2024

Mr. Jeremiah M. Nyegenye, CBS
Clerk of the Senate
NAIROBI

Dear Mr. Ngegenjz,

MEMORANDUM ON THE COUNTY ASSEMBLIES PENSIONS SCHEME BILL, 2024

Reference is made to the captioned Bill and the advertisement in the daily newspapers of 16th May
2024 inviting views thereon.

Page I i

rilliamson House, 6th Floor, 4th Ngong Avenue. P.O. Box 43126, GPO-00100, Nairobi, Kenya. Tel: +254 (ZO) 27LO06517117318L I +254-736712864

nail: info@src.9o.ke Website: https://www.src.9o.ke/ O A O @srckenya @ Osncxt .@ @ salaries and Remuneration commission

I

The Salaries and Remuneration Commission (SRC) has reviewed the Bill and notes that the
Memorandum and Objects of the Bill is to establish the County Assemblies Pensions Scheme for all
members of County Assemblies; provide for establishment of the scheme's Board of Trustees ancl
provide for the scheme's management and administration. The Bill proposes to have the scheme offer-
lump sum payments as provident, periodic payments as pensions and income drawdowns. The
proposed scheme will transitton all members of the county assemblies into one universal scheme for
all the forty-seven county governments besides being open to other public officers and any 61hgy
person approved by the BoarC.

SRC has examined Bill and notes that the provisions of the Eill are ir, line with the guidelines SRC
issued to the Countl, Assemblies Forum vide its letter Ref. No: SRCrrS/CAF/61/19(86) dated 20th
February, 2020 (copy attached) on establishing a contributory scheme foi' County Assernblies,
except clause 24 (4) that provides that-

'the sponsor shall take out and maintain a life insurance policy that has disability
benefits in favour of every member of the Scheme, for a minimum of three times
of the member's annual pensionable emoluments'.

The Commission has set and advised on Group Life Cover as a standaione benefit for the public
service. The benefit should, therefore, not be in the retirenrent benefits Bill, Consequently, the
Comrnission's view is that the clause be deleted from the Bili.

The purpose of this letter is to conrmunicate the viervs of SRC on the Biil for your'considei'ation.



The Commission appr.eciates your contlnued. cooperation and support as we discharge our rcspective
mandates.

Yours

M A R. Gitau, EBS
coM MrssroN SECRETARY/CEO
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Salaries & Remurreration
Commission

Rc wa rd iEg pr od uct iv it y

Ref No: SRc/Ts/cAFl3/67149 (86) 20tr' February, 2O2o

Hon. James Ndegwa Wahome, MBS
Chairperson
County Assemblies Forum
P.O. Box 73552 - 00200
NAIROBT

Dear

GUIDELINES ON PENSION BENEFITS FOR STATE OFFICERS IN THE COUNW
GOVERNMENTS

Reference is made to your letter Ref, No: cAF/t2/L/2019 (36) dated 6th January 2020 and the
consultative meeting on establishing a County Assemblies Pension Scheme for Speakers and
Members of County Assemblies, held on 20s February, 2020, between the County Assemblies
Forum and Salaries and Remuneration Commission (SRC) at the SRC Boardroom.

The Commission guides that in setting up a Pension Scheme for State Officers in the County
Assemblies, the County Assemblies Forum adheres to the following guidelines:

1. There shall be two (2) types of retirement benefits for State Officers in the County
Governments, Pension and Gratuity, An employee may opt for either of the Benefits.

2. Where an employee opts for gratuity, the applicable conditions and rates for gratuity shall
apply, as set by SRC.

3. Where an employer establishes a pension scheme for its State Officers, the following
guidelines shall apply:

(a) Scheme Design: The Scheme design shall be Defined Contribution Scheme

(b) Pensionable Emoluments (PE): Pensionable emoluments i.e. salary used to calculate
pension emoluments, shall be expressly defined as sixty (60) percent of the monthly
gross remuneration package, as set by SRC for State Officers.

(c) Contribution Rate:

(i) The employer's contribution rate shall be at least L5o/o of the Member's monthly
pensionable emoluments and shall not exceed 2oo/o of the pensionable
emoluments, subject to affordability and fiscal sustainability; and

williomson House | 6rhFloor,4'h Ngong Avenue I P.O. Box 43126-00lOO Noirobi, Kenyo I Emoil: info@src.go.ke
Websile: www.src.go.ke I lel: +254 lO2Ol 27 lOO73/81 , 2724571
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(ii) The Member's contribution rate shall be at least 7.5o/o of the monthly
. pensionable emolug4entsi.. ...

(iii) A member may make additional voluntary contributions to the scheme without
commensurate monthly contributions by the employer.

(d) Benefits: Benefits shall be administered in accordance with the Trust Deed and Rules of
the Pension Scheme as guided by the Retirement Benefits Authority Regulations,
provided that such benefits shall be fully funded from the pension scheme account.

(e) Eligible Members: The County State Officers pension scheme shall cover all State

Officers in the County Governments.

(Q Transition: Members may opt to transfer gratuity accrued as at the date of joining the
Scheme, into the Pension Scheme, provided that no additional cost shall be incurred by

the employer on such transfer.

(g) Compliance to Existing Laws/Regulations: The Pension Scheme shall be established
in compliance with the Retirement Benefits Act and Regulations, Kenya Revenue

Authority Income Tax laws and other relevant laws and regulations governing Pension

Schemes in Kenya.

4. No State Officer shall benefit from both pension and gratuity benefits from the same public
service employer for a similar period.

5. The effective date of the Pension Scheme shall be the date of establishing the Scheme

6. The effective date of the employee membership to the Pension Scheme shall be the date of
joining the Pension Scheme.

7. An employer seeking to establish a Pension Scheme for its State Officers, shall submit a copy
of the draft Bill to the Commission, for concurrence.

The purpose of this letter therefore, is to forward the Guidelines for your necessary action

Your

Mrs An Gitau, MBS
coM MrssroN SEcRETARY/CEO
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APPENDIX 6



THE SENATE STANDI\G COMMITTEE ON LABOUR AND SOCIAL WELFARE.

THE COUNTY ASSEMBLIES PENSIONS SCHEME BILL
(SENATE BrLLS NO. 14 OF 2024)

STAKEHOLDER PROPOSED AMENDMENT JUSTIFICATION COMMITTEE
RESOLUTION

Long title CPF Financial
Scrviccs. (CPF)

Amend to exclusively provide for
members of county assemblies.

Staff of county assemblies
arc already covcred in
existing rctircment
benefits arrangemcnts likc
Laptrust, CPF and
LAPFLIND.

Appointin
o

Authority

CPF Review the powers of CS, Treasury
under clauses 6, 10, 1l and 12.

Okoiti & ll others v
County Governments
Retirement Schente & 164
others; County Pension
Fund Financial Services
Limited & 8 others
(Interested Parties)
(Petition 213, 222 & 230
of 2019 & 36 of 2022
(Consolidated)) [2022J
KEELRC t3584 (KLR)
held that it is
unconstitutional for the
national government to
play a pervasive role in the
running of pension
schemes for county
government employees
and officers

Page 1of 19
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play a pcrvasive role in the
running of pension
schemcs for county
govemmcnt employees
and officers

Amend the Clause by dcleting the

definition and replacing it with the

follows:
"pensionable emoluments"
includes salary, rcsponsibility
allowance. constiruency
allowance, nominated
member's allowance, ex

officio member's allowance,
house allowance,
accommodation allowance and

sitting allowance;

Given that MCAs' base

salaries are relatively low,
incorporating these

allowances into
pensionable emoluments
will address salary
insuffi ciencies and provide
them with greater financial
security and stability,
particularly after
retiremenl. This
amendment ensures that
their total compensation is
accurately reflected in
their pension calculations,
acknowledging the full
extent of their eamings
and the true cost of their
public service.

Kenya Revenue
Authority (KRA).

Refer to the term "income
drawdown"as defined under the
Retirement Benefits (lncome
Drawdown Funds) Regulations, 2023

The Regulations govem
the nlanagement and

operation of income
drawdown funds within
retirement benefits
schemes.

Include the definition of SOCCAT
(K) used in clause 6.

The full form of the term
should be used-

Society of Clerks
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at the
(Kenya).

Tabtc

LAPFUND Includc housing allowance in the
dehnition ol pensionable cmolumcnts
and providc a separatc dcfinition of
pensionable emoluments for the
MCAs.

This is to align the Bill
with Article 4l of the
Constitution and section
10 of the Employment Act
and SRC guidelines

Include names
schemes.

of all existing This is to ensure that all
existing schemes are
listed.

Retirements
Benefits Authority
(RBA).

Include the definition of thc term
"beneficiary" to read-

"beneficiary" means a

dependant, a person
nominated by thc membe r in
writing or any othcr person
othcr than a member cntitled
to receive a benefit under the
Scheme.

This will allow nomination
of beneficiaries by the
principal member during
his lifetime.

Include all cxisting schcmes in the
definition of existing scheme.
Amend the definition of the term
"income drawdown" to read-

"income drawdown" means an
arrangement that allows a

mcmber of a rctiremcnt
benefits scheme to acccss his
or her accumulated retiremcnt
benefits as a regular income
through reinvesting his or her
benefits from an income
drawdown fund registered by
the Retirement Benefits

The definition should
mirror the definition under
the Retirement Benefits
(Income Drawdown
Funds) Regulations, 2023.
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Authonty;
Amend the definition of "normal
retirement age" to read-

"normal retirement age"
means the age of sixty years or
such other age set out in
written law or applicable
policy;

Amend the definition of "spouse" to
read-

"spouse" means a male or a

female person to whom a

member was married under
any law at the time of their
death;

Align the Bill with thc
Marriagc Act.

4 RBA Make the Board of Trustees the body
corporate by deleting section 4 (2)
and transposing the contents thereof
to a new sections 6 ( I A) under the
Board of Trustees.

Under common law,
schemes are not juridical
persons, incorporated
trustees are.

Refer to NSSF Act,
LAPFUND Act, Public
Service Supcrannuation
Schemc Act.

Deleting the words "providing social
security benefits" appcaring in

This to protcct and
maintain the indcpendencc
at the Board, its fiduciary
responsibilities and
Retiremcnt Benefits Act
and thc common law of
trusts.
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CPF Make the Board of Trustees the body
corporate as opposed to the scheme
itself. Thc Board shall then be
registered under the Trustees
(Perpetual Succession) Act, Cap 164.

Review 4 (2) Social security is a rolc of
govcmment under Article
43 of the Constitution.

5 LAPFUND Allow voluntary scheme membership
and transition subject to existing
schemes' members consent.

This is to uphold Article
4l of the Constitution and
section 33 of the
Retirement Benefits Act.

6 CAF Amend the by deleting subclause 6
(2) (b) and amend sub-clause 6 (2) (d)
to state as follows-

(a) six persons nominated by the
County Assemblies Forum the
forum representing all the
county assemblies in of whom
at least two shall not be of the
same gender as follows

(i) three representatives of
members of county
assemblies
contemplated in
Article 177(a) of the
Constitution;

( ii) a representative of
members of county
assemblies

The clause should be

specific that County
Assemblies may enact
county specific legislation.
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contemplatcd in
Article 177(b) of the
Constitution; and

(iii)a representative of
members of county
assemblies
contemplated in
Article 177(c) of the

Constitution;
KRA Amend clause 24 (1) to read "seven

point five percent * (7.5%) instead of
"seven nought five percent".

Seven nought five percent
means 7.05%. nought
refers to zero.

This is to correct
typographical error.

SRC Delete subclause (4) Group life insurance cover
should be a standalonc
benefit lor the public
service.

RBA Align the total number of trustees to
be in line with Regulation 2l of the

Retiremcnt Benefits (Occupational
Retirement Benefits Schernes)
Regulations.

This will align the Bill
with thc Retirement
Benefits Act.

9 RBA Delete subclause (2) Appointment is based on
nomination.

Amend subclause (3) to read-
(3) The Cabinet Secretary
shall ensure that one third of
the trustees are appointed in a

staggered manner.

The Board has no practical
way of ensuring staggered
appointmcnts.
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lt RBA Introduce a new subclause-
(h) upon expiry of the term

There is no provision for
effluxion of time.

Delete paragraph (e)

l3 RBA Delete paragraph (g) The members should
negotiate for themselves
the annuity rates.

t8, 19,23 CPF This in line with section
258 of the Retirement
Benefits Act.

23 LAPFUND Clearly specify that the scheme will
be administered internally with the
Chief Executive Officer as the
administrator of the Scheme.

This will ensure
transparency, cost
efficiency and proper
administration of the
scheme providing clear
operational guidelines.

Delete subclause (2) to give the Board
power to appoint an intemal or
extemal administrator.

Consider-
(a) removing the structure of the

administration of the scheme;
(b) retain the provision for CEO

as the accounting officer but

The provision leaves no
room for contracting an

extemal administrator. In
nascent stages, schemes
may benefit from extemal
administration as they
ramp up intemal capacity.

Page 8 of 19

A member can cease to be
a member of a county
assembly but still continue
to be a trustee.

Amend clauses 18,19 and 23 to allow
Trustees appoint an Administrator to
the Scheme.

RBA



give trustees power to either
appoint a external or intemal
administration; or

(c) set out the structure for
intemal administration.

1,1 CAF

Contributions for Member of County
Assemblies
(l) Every Member of County
Assemblies shall, so long as he or she

remains in the employment of a

sponsor, contribute not less than
twelve per cent (l2o ) of his or her
pensionable emoluments to the

Schcme.

(2) Every sponsor shall contribute to
the Scheme not less than thirty one
per cent (3 l%) of the pensionable
emoluments of a member of the

Scheme plus the amounts necessary to
cover the premiums for insured
bencfits."

Further add as clause 24 A(l) and (2)
with the following sub heading-

Contributions for Members of staff of
the County Assemblies

The current contribution
rates-1 .5o/o from
members and 15% from
sponsors- are insufficient
to efficiently finance the
MCAs' pensions and fall
short when compared to
the current gratuity
system. By increasing the
members' contribution rate
to not less than twelve
percent (12%) and the
sponsors' contribution rate
to not less than thirty-one
percent (31%), the
amendment seeks to
provide MCAs with a

more substantial and
sustainable pension. This
change will help bridge the
gap between the limited
service period and the
need for long-term
financial security, ensuring
that MCAs are better
supported after their term
in office.

Page 9 of 19

Amend sub clause (1) and (2) to with
the following subheading-



(l) Members of staff of thc county
assemblies shall, so long as the
member is a staff of a county
assembly, contributc not lcss than
seven nought five percent (7.5%) of
that member's pensionable
emoluments to the Scheme. (2) Every
sponsor shall contribute to the
Scheme not less than fifteen per cent
of the pensionable emoluments of a

member of the Scheme plus the
amounts necessary to cover the
premiums for insured beneht.

The proposed amendmcnt
to subclauses (l) and (2)
ensurcs a fair and
sustainable pension systcm
for county assembly staff,
who are permanent and
pensionable employees.
The contribution rates of
7.5%o from the staff and
l5% from the sponsors are
sufficient given their long-
term employment,
allowing adequate
accumulation of pension
funds. This balanced
approach ensures
comprehensive coverage
and financial security upon
retirement while
maintaining the
sustainability of the
pension fund.

LAPFUND Remove the restriction of having to
involve the Scheme Board and
Sponsors to allow a member make
additional voluntary contributions.

Remove restrictions on
voluntary contributions.
Allow members to make
voluntary additional
contributions without
undue conditions or
restrictions in line with
Retirement Benefits Act.

RBA Amend subclause (6) to read-
(6) Any contribution not paid
to the scheme by a sponsor

The Retirement Benefits
Act does not define
specific interest rates
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within ten days aftcr the last
day of the calendar month to
which the contributions relate
shall attract interest which
shall not be less than the

interest declared during the
pcriod the conlribution
remains unremitted.

chargcable. It is defined in
the trust deed and rules of
a scheme. The Board's
discretion for enforcement
can be abused.

CPF The contribution rate should be 12%

and 3lYo for mcmbers and sponsors
respcctivcly.

This is to align with the

constitutional
requirements of fair labour
practices under the
Constitution and labour
laws and to comply with
the court's decision in
Okoiti & ll others v
County Governments
Retirement Scheme & 164
others; County Pension
Fund Financial Services
Limited & I others
(lnterested Parties)
(Petition 213, 222 & 230
of 2019 & 36 of 2022
(Consolidated)) [2022]
KEELRC t3s84 (KLR).

26 LAPFUND Include provisions allowing MCAs to
access benefits upon lapse of service
after scrving for two consecutive
terms.

This will comply
Article 46 (1) of
Constitution given
status of MCAs.

with
the
the

RBA Delete 26 (3) (a) The current
requirement for

statutory
retention

Page 11 of 19



of accmed retircmcnt
benfits is 50%.

Amcnd 26 (3) (b) (i) to read-
(b) (i) whcrc a membcr ceascs

being a membcr or a staff of a

county assembly before
anaining early retircment agc,
that membcr may opt for
payment of not more than fifty
percent of his total accrucd
benefits and the investments
income that has accrued in
respect of those contributions

Provided that a member may
withdraw any additional
voluntary contributions made
into the scheme and accrued
interest in full:

Regulations require
immediate vesting of
benefits on the member
and the member should be
cncouraged to preserve
accrued benefits.

Anrend 26 (3) by deleting the words
"before attaining the early retirement
age".

A member who falls ill or
emigrates from Kenya
should be allowed to
access accrued benefits
regardless of age.

29 RBA Amend 29 (2) introductory clause to
read-

(2) Subject to the Retirement
Benefits Act,

The terms of the mortgage
guarantee facility are not
clear.

44 RBA Amend 44 (1) to make the review by
an actuary optional.

The role of an actuary in a

defined scheme is limited
and the Board should have
the flexibility to choose
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whether the input of an

actuary is necessary.

49 Ri]A This is to make the offence
clear.

52 CAF Amend the Clause to provide the
following-

"The sponsors and members
of the Scheme shall be exempt
from making contributions to
the Social Security Fund"

In light of the Supremc
Court decision in Supreme
Court Petition
(Application) No. 8002
and 8004 of 2023,
involving the Kenya Tea
Growers Association,
Agricultural Employers
Association, and County
Pensioners Association, it
has been determined that
the NSSF Act is

Page 13 of 19

Amend 49 (4) to read-
(4) Without prejudice to any
proceedings instituted under
the provisions of this section,
a sponsor who makes a

deduction from a member's
emoluments for remittance to
the Scheme and fails to remit
the contribution to the Scheme
within fifteen days commits an

offence and shall on
conviction be liable to a fine
not exceeding five million
shillings or in the case of a

natural person to
imprisonment for a term not
exceeding two years or to
both.



operatively
unconstitutional, null, and
void. This ruling
necessitates a reevaluation
of related policies and
actions, including the
provisions for Members of
County Assemblies
(MCAs).

CPF No contributions may be made to or
received by NSSF on account of
NSSF Act,2013

In light of the Supreme
Court decision delivered
on 21" February, 2024 in
Supreme Court Petition
(Application) No. E002
and E004 of 2023,
involving the Kenya Tea

Growers Association,
Agricultural Emplol,ers
Association, and County
Pensioners Association, il
has been determined that
the NSSF Act is
unconstitutional, null, and
void.

53 LAPFUND Require prior consent from existing
scheme members before transferring
funds to ensure compliance with
Retirement Benehts Act.

This is in compliance with
section 33 of the
Retirement Benefi ts Act.

CPF Delete subclausc (2) MCAs are not members of
County Pension Fund
(previously, Laptrust
(Umbrella) Pension Fund).
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NE\\'CLAUSES

CAF Introduce a ncw clause on mcdical
insurance to read-

" A retired Member of County
Assembly and spouse shall
during his or her lifetime be
entitled to Full medical
cover."

The pension schemc

should provide a mcdical
insurance cover similar to
that provided to other
retired state officers in
National Governnrent.

RBA Insert new Clause 55 on exemptions
as follows-
55. Exemption from compliancc with
provisions of this Act.

The Cabinet Secretary may, by
order in the Gazette-

(a) exempt any person or
class of persons from
compliance with any
specified provisions of
this Act; or

(b) extend the time for
compliance by any
person or class of
persons with any
specified provisions of
this Act

provided that nothing

The Cabinet Secretary
should have the power of
exemption for operational
flexibility in unforeseen
circumstances.
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in this scction shall
apply in respect of
payment of rctirement
bencfits.

Include a provision for dispute
resolution and appeals.

/. The County Assemblies Forum submitted on the need to replace "Cabinet Secretary" in the Bill with "Chairperson of County

Assemblies Forum" in line with the decision in Okoiti & I I others v County Governments Retirement Scheme & 164 others;

County Pension Fund Financial Services Limited & 8 others (lnterested Parties) (Petition 213, 222 & 230 of 2019 & 36 of
2022 (Consolidated)) [2022] KEELRC t3584 (KLR).

2. The Ministry of National Treasury and Economic Planning made the following recommendations-

(a) the Bill should be expanded to encompass all county workers whether in the executive or county assemblies to ensurc a

unified pension system that addresses the specific needs of all county employees;

(b) a single, cohesive pension scheme will improve resource allocation, enhance investment strategies and promote

financial sustainability. Consolidation of pension schemes will lead to rcduced administrative costs and greater

financial security for retirees;

Page 16 of 19
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(c) the Bill should bc cxpanded to cover all county governments cmployees in line with thc National Retirement Benefits

Policy objectivcs of good govemance and financial stability of all stakeholders in thc pcnsions sector; and

(d) the Bill should bc reoriented to cover all county governmcnt workers including MCAs under a unified pension

arrangement to avoid duplication, improvc resource allocation and align with national policy objectives.

3. Most of the stakeholders noted the need for a unified pension arrangement for all county govemment workers including MCAs

and the need for efficicnt, fair and transparent administration of the pensions in the counties.

4. The stakeholders also noted that the Employmcnt and Labour Relations Court declared the County Governments Retirement

Scherne Act, 2019 unconstitutional due to lack of public participation and conflicts with various Articles of the Constitution

and existing statutes.

I,ISl'OF STAKE HOLDERS

l. The Ministry of National Treasury and Economic Planning

2. LAPFLIND

The County Assemblies Forum

CPF Financial Services

Salaries and Remuneration Commission

The Kenya Revenue Authority

J

4

5

6

7 Thc Retirement Bcnefits Authority
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