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CHAIRPERSON'S FORE\ryORD

The Statute Law (Miscellaneous Amendments) Bill, 2018 (National
Assembly Bills No. 12) was published on lO'h April,2Ol8 and
underwent First Reading on 1Sth April, 201 8. After First Reading, the
Bill was committed to relevant Departmental Committees for review
and report to the House pursuant to the provisions of Standing Order
216(s)(c).

The National Assembly through local daily newspapers of Daily
Nation, the Star, People Daily and the Standard of 7th May, 20 l8
invited the public to make representations on the Bill. Members of the
public either individually or representing institutions and
organizations submitted memoranda which the Committee took into
account while reviewing the Bill.

The Committee held a total of four (4) sittings considering the Bill
during which selected institutions and organizations appeared before
the Committee on invitation and made representations on the Bill. The
Committee considered and unanimously adopted its report on l3th
June, 2018. Minutes of all sittings of the Cornmittee on the review of
the Bill are annexed to this report.

By virtue of having a majority number of statutes being amended in
the Statute Law (Miscellaneous Amendments) Bill, 20l8 (National
Assembly Bills No. l2), the Departmental Committee on Justice and
Legal Affairs was tasked to Table in the House reports of all
Departmental Committees that considered the Bill. Volume I of the
report is the report of the Departmental Committee on Justice and
Legal Affairs while Volume 2 of the report comprises reports of the
following Departmental Committees that also considered the Bill-

l. Administration and National Security;
2. Transport Public Works and Housing;
3. Education and Research;
4. Trade Industry and Co-operatives;
5. Labour and Social Welfare;
6. Environment and Natural Resources
7. Finance and National Planning;
8. Lands;
9. Sports, Culture and Tourism;
10. Defence and Foreign Relations
I l. Agriculture and Livestock;
12. Communication,Infbrmationandlnnovation
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May I take this opportunity to express gratitude to Committee
Members for their resilience and devotion to duty which made review
of the Bill successful. May I also express gratitude to the Speaker and
Clerk of the National Assembly fbr guiding and providing direction to
Committees in the discharge of their mandate. Finally, may I thank the
secretariats for exemplary performance in providing technical and
logistical support to Committees. Indeed, their roles were critical in
the consideration of the Bill and production of reports.

On behalf of the Departmental Committee on Justice and Legal
Affairs and all Committees that considered the Bill, it's my pleasure
and privilege to Table in the House reports of the Committees on the
Statute Law (Miscellaneous Amendments) Bill, 2018 (National
Assembly Bills No. l2) pursuant to the provisions of Standing order
lee (6).

Signed

HON \VILLIAM CHEPTUMO. M.P.
Chairperson,
Affairs

Departmental Committee on Justice and Legal

ao{
this6P-.....day of...tu2018
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PART 1

1. PREFACE

1.1. Mandate of the Committee

The Departmental Committee on .lustice and Legal Affairs derives its
mandate fiom Standing Order No. 216(5) which provides for the
firnctions of Departmental Committees inter alia as Ibllows-

(a) investigate, inquire into, and report on all matters relating to
the mandate, management, activities, administrqtion,
operations and estimates of the assigned ministries and
departments,'

(b) study the programme and policy objectives oJ'ministries and
departments and the effectiveness of their implementation;

(c) study and review all legislation reiferred to it,

(d) study, a.r.se.s.s and analyse the relative success of the ministries
and departments as mea.sured by the results obtained as
compared with their stated objectives,'

(e) investigate and enquire into all matters relating to the assigned
ministries and departments as they may cleem necessary, and
as may be relferred to them by the House;

O vet and report on all appointments where the Constitution or
any law require.s the National Assembly to approve, except
those under Standing Order 204 (Committee on Appointments)

(g) examine treaties, agreements and conventions,

(h) make reports and recommendations to the House as oiften as
possible, including recommendation of proposed legislation,'

(i) con.sider reports o1f Commissions and Independent Offices
submitted to the House pursuant to provisions o.f Article 254 of
the Constitution; and

0) examine any questions raised by Members on a matter within
its mandate.
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PART 2

2. INTRODUCTION AND BACI(GROUND

2.1 Memorandum of obiects and reasons of the Bill

'I'he tlill seeks to zrmend the fbllowing stzrtntcs relating to subjects
under the purview of the Departmental Cornnrittec on Justice and
Legal Affairs

(i)
(ii)
(iii)
(iv)
(v)
(vi)

The Judicattrrc Act, (Cap t3);
The Oaths and Statutory Dcclarertions Act (Cap l5);
Thr: Advocatcs Act (Cap l6);
The Civil Procedure Act (Cap 2l );
The Law of Contract Act (Cap 38);
Thc Foreign .ludgment (Reciprocal Hnfbrcement) Act
(Cap 43);
'fhe Probation of Off-enders Act (Cap 64);
The Criminal Procedure Cc>cle (Cap 75);
The E,xtraclition (Contiguous and Forcign Cor"rntries)
Act (Ctrp 76);
The Law of Succession Act (Cap 160);
The National Cor-rncil fbr [.erw Iteporting Act (No I I
of2Ol l);
The Witness Protection Act (Nt>. l6 of 2006);
The Proceeds of Crime and Anti-Money Laundering
Act (No.9 of 2OO9);
The Judicial Service Act (No. I of 201 l);
fhe Ofllce of the Director o1'Public Prosecutions Act
(No. l2 of 2Ol2);
Tlre Kenya School of Law Act (No. 26 of 2012)
The Legal Eclucation Act (No. 27 of 2Ol2);
Thc Kenya [.aw Rel'orm Act (No. l9 of 2013);
The Nairobi Centre for Intcrnational Arbitration Act,
(No.26 of 2Ol3);
The Cornpanies Act (No. l'7 of 2015);
The Bribery Act (No. 47 of 2016).

(vii)
(viii)
(ix)

(x)
(xi)

(xii)
(xiii)

(xiv)
(xv)

(xvi)
(xvii)
(xviii)
(xix)

(xx)
(xxi)

(i) The Judicature Act, (Cap 8)

The llill seeks to amencl the Act to inclrrdc the lirnployment and
Labour Relations Court ar-rd the H,nvironmcnt and Land Court in
the Act in line with Chapter l0 ol'thc Constitution. It also seeks
to include the I-ligh Court as a court dealing with matters
relatingto-tand. tt also seeksto amencl thc dc-flinition ofthsterrn-

J LrLrBE

10



(ii) The Oaths and Statuto rv Decla rations Act (Cap 15)

The Bill seeks to amend the Act to rcmove references to offices
and terminologies which have been rendered obsolete.

(iii) The Advocates Act (Can 16)

The Bill seeks to amend the Act to include the reference to the
Disciplinary T'ribunal following change of nomenclature. It also
seeks to amend section 46 to outlaw agreements whereby an
Advocate receives more than twenty-five per cent of the general
damages received for a suit handled by him/her.

The Bill also seeks to amend section 57 on membership of the
Tribunal to allow the Attorney-General to appoint a

representative to the Tribunal. It also proposes a term of office
of four years from the previous term of three years and also
introduces a new subsestion which provides for the staggering
of the appointment of members of the Tribunal for the purposes
of continuity.

The Civil Procedure Act Can 21)(iv)

The Bill seeks to amend the Act to replace the term "district"
with the term "county" in keeping with the Constitution of
Kenya, 2OlO. It also seeks to repeal section 2l and 4O and to
delete the words "other than a magistrate's court of third class"
in section 65( I Xb) since third class magistrate courts no longer
exist.

(v) The Foreisn Judsernent (Reciorocal Enforcernent)
Act (Cao 43)

The Bill seeks to amend the Act to expand the definition of the
expression "superior Courts of Kenya" to incorporate all the
courts provided fbr in the Constitution.

(vi) The Probation of Offenders Act (Cao 64)

The Bill proposes to amend the Act to introduce an
interpretation provision f-or the terms applied in the Act- It also
proposes to amend section 4 to introduce new sub-sections (5)
(6) and (7) to require the presentation of a pre-sentence report
by probation off-rcer before the court makes a Probation Order.

to access records and other necessary infbrmation for purpose
of making a social inquiry report. It also proposes to introduce
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new provisiolls to give courts issuring probation orclcrs
discrction to extend the period <>l'rcsidcnce and discretion tc-r

make further orders providing fbr the ofl'ender to attend non-
residential programmes.

(vii) The Criminal Procedure Code (CaD 75)

'fhe Bill seeks to amcnd the Crirninal Procedure Code (Cap75)
to empowcr the Inspector-General of Police to give directions
as to the person to act as the offlcer in charge of a police station
replacing the Attorney-General.

(viii) The E,xtradition (Contiguous and Foreisn
Countries) Act (Ca D 76)

T'he Bill seeks to arnend the Act to replace the cxprcssion
"I Iouse of Itepresentatives" appearing therein with thc
expression "National" as that expression is obsolete.

(ix) The Law of Succession Act Cap 6O)

The Bill seeks to amend the Act to give the Court handling a
succession dispute discretion to exclude persons who arc not
members of the court or parties to thc case fiom any procecding
relating to the administration of a deceased person's estate.

T'he Bill further seeks to give the court discretion to prohibit
publication of any matter arising in czrses in respect ol'which
exclusion Orders are made.

(x) The Witness Protection Act.2006 (No. l6 of 2006)

The Bill seeks to amend the Act to require that the Director be
given opportunity to defend himself where et petition seeking his
dismissal has been presented to the Board. It also seeks to apply
thc legislative and regulatory provisions on auditing of security
organs to the Agency.

'fhe Bill llrther seeks to replace the term "Minister" with the
term "Cabinet Secretary" in keeping with the Constitution of
Kenya, 20lO and to clarify the various responsibilities of
difl'erent cabinet secretaries undcr the Act.

(xi) The Proceeds of Crime and Anti Monev Launderins
Act.2OO9 (No.9 of2OO9)

The-Bitl proposcs-to amend thc ACt to iru:luclE-accounran tS
voca es an no arles or elr emp oyces, trust and company

service providers in the definition ol'the cxpression "designated
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non-frnancial businesses or prof-essions" for purposes of the
Act.

The Rill also seeks to amend section 48 of the Act to expand the
reporting obligations to include accountants, advocates, notaries
or their employees, trust and service providers.

(xii) The Judicial Service Act, 2Ol I (No. I of 2011)

The Bill seeks to amend the Judicial Service Act,2Oll to
provide for approval by the National Assembly prior to
appointment by the President of nominees to the Judicial
Service Commission.

(xiii) The I(enya School of Law Act,2Ol2 (No. 26 of 2Dl2l

The Bill proposes to amend section 4 of the Act to remove the
current exclusivity and open up the licensing of other education
providers to train advocates under the Advocates Act. It also
deletes the provisions hitherto empowering the Kenya School of
Law to determine admission requirements for the advocates'
training programme as this is the function of the Council of
Legal E,ducation.

(xiv) The Lesal Education Act.2012 (No. 27 of 2Ol2\

The Bill seeks to amend section 8 of the Legal Education Act to
regularise the administration of the pre-bar examination for
entry into the advocates' training programme. It also provides
for accreditation of legal education providers for the purpose of
licensing the advocates training programme in order to open up
other institutions to offer the programme.

(xv) The I(enya Law Reform Commission Act.2O13 (No.
l9 of2013)

The Bill proposes to amend the Act to clari fy the functions of
the Commission. It also seeks to amend section 8(4) to clarify
on membership to the Commission and to provide for a
representative of the Law Society of Kenya. It further clarifies
on the term of office of the chairperson and members.

(xvi) The Nairobi Centre for International Arbitration
Act,2O13 (No.26 of 20l3)

The Bill seeks to arnend the Act to streamline rnembership of
e oar o trec ors o
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Registrar and his terrn ol officc. It also seeks to clarify on the
composition of the Arbitral Court.

The Bill further seeks to introduce, a new schedule for the
conduct of affhirs ol the Arbitral Court. It also secks to amend
section 25 which deals with the power of the Board to make
rules, to give more scope to the exercise of the power. It also
seeks to amend the schedule to clarify on the terrn of offlce of
the chairperson.

(xvii) Other statutes

The Bill also seeks to make clarifications and corrections to the
following statutes-

(a) The Bribery Act,2016 (No. 47 of 2016);
(b) Law of Contract Act, (Cap 23);
(c) The National Council fbr Law Reporting Act,

(No.ll of 1994);
(d) The Of'flce of the Director of Public Prosecutions

Act, (No. 2 of 2Ol3);

The Bill does not concern county governments within the meaning of
Article llO of the constitution. The enactment of the Bill may
occasion additional expenditure.

2.2 PUBLIC PARTICIPATION IN THE REVIE\ry OF THE
BILL

Article I l8 (l) (b) of the Constitution of Kenyaprovides as follows: -

"Parliament shall facilitate public participation ancl involvement
in the legislative and other bu.siness oif Parliament and its
Committees "

Standing Order 127(3) provides as follows-

"The Departmental Committee to which q Bill is committed shall
Jbcilitate public participation and shall take into account the views
and recommendations of the public when the Cctmmittee makes its
recommendation.s to the House ' '

In line with the Constitution and Standing Orders, the National
Assembly in thc local daily newspapcrs of' May '7ttt 29 I 8 invited the
public to make representations on the propqs-e-d

representing institutions and organizationseither individually or
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submitted their views to the Committee by way of written and oral
submissions.

The Committee received oral and written submissions on the proposed
amendments to the f-ollowing statutes-

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

'I'he Judicature Act, (Cap 8);
-fhe Oaths and Statutory Declarations Act (Cap l5);
-l'he Advocates Act (Cap l6);
'fhe Civil Procedure Act (Cap 2l);
'I'he Law of Contract Act (Cap 38);
'Ihe Probation of Offenders Act (Cap 64);
The Criminal Procedure Code (Cap 75);
The Law of Succession Act (Cap l6O);
-I'he National Council fbr Law Reporting Act (No I I of
20t t);
The Proceeds of Crime and Anti-Money Laundering Act
(No.9 of 2009);
'fhe Judicial Service Act (No. I of 201 I );
'fhe Office of the Director of Public Prosecutions Act
(No. 12 of 2Ol2);
'lhe I(enya School of Law Act (No. 26 of 2Ol2)
T'he Legal Education Act (No. 27 of 20l2);
The Nairobi Centre fbr International Arbitration Act,
(No.26 of 2013);
The Bribery Act (No.47 of 2016).

The Of-flce of the Attorney-General and Department of
Justicc;
'l'he Judiciary;
'['he Law Society of Kenya;
'l'he Offlce of Director of Public Prosecutions;
I-he Ethics and Anti-Corruption Commission;
't'he Department of- Probation and After-Care Services;
'l'he National Council fbr Law Reporting;
'['he I'ransparency Internatiot-ral Kenya;
lnstitute of Commission of Jurists-Kenya (ICJ-Kenya);
Chartered Institute of Arbitrators-Kenya;
Kenya Magistrates and Judges Association;
-l'he Kenya Bankers Associations;
T'he National Association of Private Universities in
Kenya;

(x)

(xi)
(xii)

(xiii)
(xiv)
(xv)

(xvi)

The following stakeholders submitted written submissions -
(i)

(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)

(xv)
(xvi)

Kaplan and Stratton Advocates;
Muturi S.K & Co. Advocates; and

15



(xvii) Ms. Anrrah Konuche

Othcr than the written submissions received pursuant to the
advertiscment inviting submission ol mernoranda, the Committee
invited the following institutions to present oral submission on the
amendments-

(i) 'fhe Judiciary;
(ii) The Kenya Bankers Association;
(iii) The Consurner Ircderation ol Kenya;
(iv) The Kenya Private Sector Alliancc;
(v) 'fhe Ethics and Anti-Corruption Commission;
(vi) 'fhe Offlce of the Attorney-General and Department of

Justice;
(vii) The Taskforce on l,egal Sector Reforms.

ln response to the Committee's invitation, the following stakeholders
appeared before the Committee and made oral submissions -

(i)

(ii)
(iii)
(iv)
(")
(vi)

'fhe Office of the Attorney General and Department of
Justice and the National Council for Law reporting;
The Judiciary;
'fhe Office of the Director of Public Prosecutions
The Ethics and Anti-Corruption Commission (EACC)
'fhe Kcnya Bankers Association;
Mr. Clement Oketch from the Department ot'Probation and
Aftercare Scrvices

The written submissions received are contained in Volume 2 of the
report.

(i) The Consumer Federation of Kenya;
(ii) The Kenya Private Sector Alliance; and
(iii)The Taskfbrcc on Lcgal Sector Reforms

16



PART 3

3. CONSIDERATION OF THE BILL BY THE COMMITTEE
AND PROPOSED COMMITTEE STAGE AMENDMENTS

Having considered the Bill, clause by clause, the Committee made the
following recommendations including amendments to be moved
during the Committee Stage of the Whole House -

3.1 THE JUDICATURE ACT (CAP 8)

3.1.1 Proposed amendment to section 2 (a) of the Act

(a) Delete the definition of the word" judge" and substitute therefor
the following new definition-

"Judge" means the Chief Justice or any other judge appointed
under Article 166 of the Constitution and includes a judge
serving in an acting capacity.

(i) Stakeholders' submissions

Institute of Commission of Jurists (ICJ I(enya) was of the view that
the amendment was unconstitutional and should be deleted as it
breached Article 166 and 167. -l'here would be no security of tenure
hence prone to political manipulation and in comparison, section 34
of the Public Service Commission Act provides that "acting" cannot
exceed six (6) months.

The Judiciary opposed the amendment on grounds that it violates the
constitution in Articles 161, 166 and 168. The Constitution doesn't
contemplate the position of acting judge. It further argued that the
proposed amendment would violate the principle of security of tenure
of judges and independence of the Judiciary.

The I(enya Magistrates and Judges Association opposed the
amendment on grounds that the Constitution doesn't contemplate the
position of acting judge.

The Law Society of I(enya opposed the amendment to the extent that
it refers to acting judges because in its opinion, there would be no
security of tenure for the acting judges hence would be prone to
pol itical manipulation.

(ii) Observations

The Committee observed as follows-

17



(n)
(b)

thc amendments seek to redellne thc tcrm "iudgc";
the Act as it presently is and thc at-nendtnents proposed
rnake rcfcrcnce to -iurdges scrvitrg in acting capacity;
the concept ol'appointment ol'Cotntnissioners ol Assize
to aid in clearing of bzrcklog is no longer in practice and
thc solutit'rn adoptcd in orcler to deal witl-r a large volume
ol' rnattcrs has becn the cnhancenlent of capacity ol
ludges by recruitment;
lbltowing the enactment ol' the Constitution, .ludges
cnioy inclependence, security ol' tenure and the
rctirement age ol seventy (70) ycars;
the aspect of acting appointments in rclation to Judgcs
of-f-ends the provisions of the Constitution.

(c)

(d)

(e)

(iii) Recommendation

'l'he committee recommends that the Bill be amcnded by
deleting the worcls "and includes a .iudge serving in an acting
capacity."

(iv) Rationale for the proposed amendment

'fhe Comrnittee was satisf-red that the Constitution does not
contemplate fbr the appointments ol' acting Judges hence this
amendment seeks to remove the ofl'ending aspects of the proposal
in the Bill.

3.1.2 Pronosed a mendment to section 2 (b) of the Act

(b) Insert the following new definitions in proper alphabetical
seqLlencc-

"Employment and Labour Relations Cottrt" means the
Employment and Labour Relations Court established by thc
Employment and Labour Relations Court Act, 2O I 1.

"E,nvironment and Land Court" means the Ilnvironment and
Land Court established by the Environment and Land Court Act,
2011 .

(i) Stakeholders' sutrmissions

The Committec did not rcccive any vicws fiont stakeholders.

(ii) Observations

TFe Committee obs-e-rved tharthe anrendmenls a.lm- to lnel-udg
d l,abour t<e latthe E,mployment an

18
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Environment and Land Court in the Judicature Act in line with
Chapter l0 of the Constitution.

(iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.1.3 Proposed amendment to section 3(1) of the Act

Insert the words "the Environment and Land Court, the
Employment and Labour Relations Court and" immediately after
the expression "High Court".

(i) Stakeholders'submissions

The Judiciary supported the proposed amendments.

(ii) Observations

The Committee observed that-

(a) The amendments aim to include the Employment
and Labour Relations Court and the E,nvironment
and Land Court in the Act in line with Chapter
I O of the Constitution.

(b) Section 3( I ), which makes reference to the mode
of exercise of -iurisdiction by Courts, makes
ref-erence to all courts in Kenya except the
Suprerne Court, the Environment and Land Court
and the Employment and Labour Relations
Court. These Courts were established in 2010 on
the enactment of the Constitution. In particular,
the Supreme Court of Kenya which is the
highest-ranked Court in Kenya and an integral
part ol the Kenyan Judicial structure is not
mentioned.

(iii) Recommendation

The Committee recommends a further amendment to section
3(l) to include the Supreme Court.

(iv) Rationale for the amendment

19



Thc amendment will align scction 3( l) o1' tl-re Act with the
Constitr.rtion by making rel-erencc t() all Courts in Kenya
established by thc Constittttion, including thc Sttpreme Court.

3.1.4 Proposed amendment to section 3(2) of the Act

Inscrt the words "the Envirotrtnent and Land Court, and "the
Employment and Labour Relations Court and" itntnediately
after the expression "l ligh Cor-rrt".

(i) Stakeholders'submissions

-fhe Judiciary sLlpported the amendments

(ii) Otrservations

The Committee observed as firllows-

(a) l-he amendments airn to include the tr,rnployment and
Labour Relations Court and the Environment and
Land Court in the Act in linc with Chapter l0 of the
Constitution.

(b) Section 3(2), which makes reference to the tnode of
exercise ofjurisdiction by Courts, makes ref-erence to
all courts in Kenya except the Supreme Court, the
Ijnvironment and [-and Court and the tr,rnployment
and Labour Relations Court. '['hese Courts were
established in 20lO on the enactment ol tl-re

Constitution. In perrticular, the Suprcme Court of,
which is the highest-ranking Court in Kenya and ern

integral part oi the Kenyan Judicial structure, is not
mentioned.

(iii) Recommendation

I-hc Committee recommends tr flrther amendment to
section 3(2) to include the Suprerne Clourt.

(iv) Rationale for the amenclment

'I'he amendment will align section 3(2) of the Act with the
Constitution by making refcrencc to all Courts in Kenya
gql4h!is_ltqd by the Co4s!1!qtio4, irtcludin
(-nr rrf
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3.2 THE OATHS AND STATUTORY DECLARATIONS ACT
CAP T6

3.2.1 Pronosed amendment to section 12 of the Act

Delete the words "a deputy registrar and district registrar" and
substitute therefor the expression "and a Deputy Registrar"

(i) Stakeholders'submissions

The Judiciary was of the view that further amendments be
introduced to include the terms "Deputy Registrar of the
Environment and Land Court and "a Deputy Registrar of the
Employment and L,abour Relations Court"

(ii) Observations

The committee observed as follows-

(a) the amendments seek to remove references to offices
and terminologies which have been rendered
obsolete;

(b) the Deputy Registrars in the Employment and
I.abour Relations Court and Environment and
l-abour Relations Court have similar ranking to
deputy registrars of the High Court and also
administer oaths.

(iii) Recommendation

The Committee recommends a further amendment to include
Deputy Registrars in the Employment and Labour Relations
Court and Environment and Labour Relations Court.

(iv) Rationale for the amendment

The Committee was satisfied that the Deputy Registrars in the
Employment and Labour Relations Court and Environment and
Labour Relations Court, who have similar ranking to Deputy
Registrars of the FIigh Court, also administer oaths hence the law
should be amended to reflect this position.

3.2.2 Prooosed amendment to section 13 of the Act

The section be deleted.

(i) Stakeh olders' submissions

The Committee did not receive any views from stakeholders
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(ii) Observations

Thc Committee observcd thett-

(a) Section l3 which the sr,rb-iect o['cleletion refbrs to the
taking of oaths by Africans not being Christians or
Muslims in the rranner prescribcd by the person's
tribe;

(b) the amendment takes cognizance of social changes
that havc taken pletce in the society over the years
and seeks to align the Act with current times.

(iii) Recommendation
-l'he Committee recomlnends that thc amendment as proposed in
the Bill be agreed to.

3.3. THE ADVOCAT ES ACT (CAP I6)

3.3.1 Pronosed amendment to section ll(4) of the Act

Delete the expression "Disciplinary Committee" and substitute
therefbr the expression "Disciplinary'I'ribunal".

(i) Stakeholders'submissions
'fhe Comrnittee did not reccive any views fiom stakeholders

(ii) Observation

The Committee observed that the tunendlnents seek to make
refbrence to the "Disciplinarily -fribunal" instead of the
"Disciplinary Committec" fbllowing the change of
nomenclature. Section 2 ol' the Act def-rned "Disciplinary
Tribunal" as the Disciplinary 'l'ribur-ral established under scction
\7.

(iii) Recommendation

The Committee recommencls the trurendment as proposed in the
Bill be agreed to.

3.3.2 Proposed a mendment to section 19 of the Act

Delcte the cxpression "Disciplinary Cornmittee" wherevcr it
appears in paragraphs (a) and (b) and substitute therefor the

ipliilary Tribuhal"-ipfesS-ou' lsc
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(i) Stakeholders' submissions

The Cornmittee did not receive any views from stakeholders

(ii) Observation

The Committee observed that the amendments seek to include
the ref'erence to the Disciplinarily Tribunal following the
change of nomenclature.

(iii) Recommendation

The committee recommends the amendment as proposed in the
Bill be agreed to.

3.3.3 Pronosed amendment to section 23 of the Act

Insert the following new subsection immediately after
subsection (2)-

"(2A) Every advocate to whom a practicing certificate has
been issued and who draws any legal document that includes
pleadings, affidavits, depositions, deeds and other related
instrurnents set out in section 34 and filed in any registry under
any law requiring filing by an advocate shall in addition to
setting out the firm's details include the name of the advocate
drawing the document, the advocate's admission number and
signature and the stamp of the respective law firm"

(i) Stakeholders'submissions

The Law Society of I(enya was of the view that the amendment
was good as it remedies the problem of issuing a stamp annually.
It proposed that the existing subsection 2.A. be deleted as it
provides fbr issue of a stamp annually.

I(aplan and Stratton Advocates propose that the clause be
amended by deleting the existing section 23A and substituting
therefor-

"Every advocate who draws any legal document that includes
pleadings, affidavits, depositions, deeds and other related
instruments set out in section 34 and filed in any registry under
any law requiring filing by an advocate shall in addition to
setting out the flrm's details include the name of the advocate
drawing the document, and the advocate's admission
nrrr-tther t'
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'l'hc f-rrm opines that this is nesessary to rcconcile the proposcd
arnendment and the existing provision. lrurrther, it states that the
underlying principle is unsatisf-actory dttc to the endlcss delays
i n issuing practis in g certi flcates ancl unsatis I actory j urisprr-rdence
spawned by section 34. I\y way of example, the llrrn noted that
it was still awaiting certil-rcatcs fbr applicati<>ns acccptcd and
ptrid for in December 2017.

(ii) Observations
-l'he Committee observed as fbllows-

(a) the amendment sccks to prescribe the rcquirements that
advocates must mect when drawing legal doculnents and
plcadings to be lodged in registries. The rcquircment to
include nalrle, adrnission nutnber and signature of the
advocate who draws the documents is intended to prevent
unqualificd persons fiom drawing legal documents.

(b) Subsection 2A as it is in the Advocates Act prcsently
provides fbr the inclusion of details of the advocate who
draws a legal document and also ref-crence to issuance of
a diff-erent stamp to practising advocates annually by the
Law Society of Kenya.

(c) The proposed atnendment makes refcrence to "advocates
issued with a practising certificate". As pointed out by
Kaplan and Stratton Advocates, there is t>flen dclay in
issuance of practising certificates and the provision as
drafied may be misconstrued to the efl-ect that zrdvocates
may only drerw instrurnents and plcadings after rccc-iving
the practising certificates. This could give rise to real and
practical challenges to the work ancl business of advocates
whcrc issuance of certif-rcates is delayed at r-ro f-ault of the
advocate.

(iii) Recommendation

l-l-re Committee recommends as fbllows-

(a) That section 23A of'the Advocatcs Act be amcndcd by
deleting subscctiotr 2A;

(b) The proposed amcndment in thc Bill bc amcnded by
deleting the words "to whom a practicing ccrtificztte has
been issued and"
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(iv) Rationale for the amendment

The Committee observed that the existing Section 23(2A) makes
reference to issuance of annual stamps by the Law Society of Kenya
and the requirement for that stamp to be affixed to every document
drawn by an Advocate. This step proposed to address the challenges
and concerns of unqualified persons practising or masquerading as
Advocates. F{owever, the issuance of these stamps has been a
challenge as no stamps have ever been issued to advocates by the LSK
since the amendment was effected in 2O 16. The amendment in the Bill
sought to address that issue.

However, as drafted the proposal will pose a challenge in that it may
be interpreted to applying to "advocates issued with practising
certificates" only. Following the concerns raised by stakeholders that
delays in issuing a certificate cannot be a ground to deny an advocate
his/her ability to earn a livelihood, the committee is of the view that
the provision be amended by removing the reference of "advocates
issued with a practising certificate". Once a qualified advocate has
submitted an application for a practising certificate, he/she should be
authorised to draw pleadings and instruments pending issuance of the
certificate.

In view of the foregoing, there is therefore need to remove the existing
subsection 2A and replace it with the amendment as proposed by the
Committee.

3.3.4 Prooosed amendment to section 25 of the Act
Delete the expression "Disciplinary Committee" appearing in paragraph
(f) and substitute therefor the expression "Disciplinary Tribunal".

Stakeholders' submissions

The Committee did not receive any views fiom stakeholders

(i) Observation
The Committee observed that the amendment seeks to include the
reference to the Disciplinarily Tribunal following the change of
nomenclature.

(ii) Recommendation

The committee recommends the amendment as proposed in the Bill
be agreed to.
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3.3.5 Proposed amend ment to section 27 of the Act

Delete the expression "t)isciplinary Ctlmtnittee" arnd substitutc
therefbr the expression "[)isciplinary'l'ribunal".

(i) Stakeholders' submissions

T'he Committee dicl not receive any views ftom stakeholders

(ii) Observation

'lhe Committec obscrvcd that the amendment seeks to include the
reference to thc Disciplinarily 'l'ribunal fbllowing the change of
nomenclature.

(iii) Recommendation
'fhe committee recommends the amendment as proposed in the Bill
be agreed to.

3.3.6 Prorrosed a mendment to sect ion 46(d) of the Act

'l'he section be deleted

lnsert the following new paragraphs immediately after paragraph (c)-

"(d) any agreelnent by which an advocate agrees to accept, ln
respect of professiontrl business, any f'ee or other
conside ration which is less than the remttneration
prescribed by any Order under section 44;

(da) any agrccntellt by which an advocate ergrees to accept. in
respect ol prof-cssional business, any f-ee or other
consideration which is more than twenty-five percent of
thc general damagcs recovered in respect of that business"

(i) Stakeholders' submissions

The l(enya Bankers Association opposcd this provision
because in their vicw, the invalidation of agreetnents between
clients and advocartes lbr fees below the remunerati<ln order or
whose consideratittn/f'ee is tnore 25o/o of the general damages
recoverablc irr respect of business is anti-cornpetitive in nature
and it amounts to pricc fixing. They further propose a repeal of
thc Advocates l{etnunerati<ln Order on f-ees matters.
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(ii) Observations

The Committee observed as follows-

(a) the amendment in the Bill is a redraft of the current
provision on the Act that seeks to offer clarity by separating
the ideas in two short paragraphs in line with the House
drafting style;

(b) the proposal to delete the provision on fees from the Act
and subsequent repeal of the Advocates Remuneration
Order is a substantive amendment that ought not to be
moved in this Bill to require further input from Advocates
and more stakeholders.

(iii) Recommendation

The committee recommends that the amendments as proposed
in the Bill be agreed to.

3.3.6 Pronosed amendment to section 53 (4) of the Act

Delete the expression "Disciplinary Committee" wherever it
occurs in paragraphs (b) and (e) and substitute therefor the
expression "Disciplinary Tribunal".

(i) Stakeholders'submissions

The Committee did not receive any views from stakeholders

(ii) Observation
The Committee observed that the amendment seeks to include
the reference to the Disciplinarily'Iribunal following the change
of nomenclature.

(iii) Recommendation

The Committee recommends the amendment as proposed in the
Bill be agreed to.

3.3.7 Prooosed arnendrnent to section 53(6C) of the Act

Delete and substitute thereof the fbllowing new sub section-

"(6c) An Advocate against whom an Order is made under
Ord r

under subsection (8) may apply to the Disciplinary Tribunal
for a review of the Order"
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(i) Observation
'lhe Committec obscrved that thc arncndmcnt seeks to allow
aggrievecl advocates to apply to the I)isciplirrary Tribunal fbr
revicw ol' a dccision of the Cor-nmission beforc making an
appcal to the IIigh Cottrt.

(ii) Stakeholders' submissions

The Comrnittee did not receive alty vicws liom stakeholders.

(iii) Recommendation

The committee recommends that the atnendment as proposed in
the Bill be agreed to.

3.3.8 Proposed amendment to section 57( 1) of the Act

Insert the words "or his representativc" imtnediately afler the
expression "Attorney-General" appcaring in paragraph (a);

Delete the expression "three years" appearing in paragraph (c)
and substitute thcrefbr the expression "ftrur years".

Insert the fbllowing ncw subsection immediately after
subsection ( I A)-

"(18) The election of the membcrs rel'erred to in paragraph (l)
(c) shall be he ld at diff-erent tit-rres so that the expiry of the
terms oloffice olat least two mcmbers falls at different times
fbr purposes ol' continuity"

(i) Observations

The Committee observed as fbllows-

(a) that the amendments seek to-

(i) empower the Attorney General to nominate his
representative to serve in the -I'ribunal.

(ii) increase the term of thc
Disciplinary'l'ribunal tc>

term ol'three years.

appointed in the
fiom the current

advocates
fbur years

(iii) introduce a new subsection which provides for the

-staggering 
ol-the ap.pointrncnt -of' rnemhers of-thr:-
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(b) Section 57(l ) (b) empowers the Attorney-General to depute
a person to serve on the Solicitor-General's behalf.
Following the amendment to enable the Attorney General
appoint a representative, there is need to have a
consequential amendment to paragraph (b) empower the
Solicitor-General to nominate his/her own representative.

(c) As it is presently in the law, Section 57(L) (c) provides that
one out of the six members nominated by LSK to the
Disciplinary Tribunal should be an advocate who does not
ordinarily practice in Nairobi. Since the advent of
devolution, it has been observed that more advocates have
also opened up businesses in areas outside Nairobi. The
allowance of only one advocate to represent a significantly
large number of advocates practising outside Nairobi does
not take cognisance ofthese changes that have occurred in
the past few years. There is therefore need to provide for
more representation by increasing the number of
"upcountry representative" to two advocates.

(ii) Stakeholders' submissions

The Law Society of I(enya was of the view that the term
should remain three years. It submits that term limits provide
an important check fbr the removal of an inefficient member
hence strengthens impartiality of the Tribunal. It is of the
opinion that although the amendment may be seeking to extend
the mandate of a popular member, LSK members would re-
elect such a person.

(iii) Recommendation
'lhe Committee recommends that -

(a) Section 57(lXb) be amended by deleting the words
"a person deputed by the Attorney-General" and
substituting therefor the words "or his
representative";

(b) Section 57 ( I )(c) be amended by deleting the
proposed amendment in the Bill relating to paragraph
(c);

(c) Section 57 ( I )(c) be amended deleting the word ..one,'
and substituting therefbre the word "t\/o".
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(iv) Rationale for the amenclment

Thc Cornmittee was of the vicw that the term of the six
advocatcs nominatcd by LSK shotrld remain thrce years as per
the submissions of thc Law Socicty ol Kenya which nomintrtes
the advocates in cluestion. Tertn lirnits provide an important
check fbr the retrroval ol' an inefflcient member hencc
strcngthcns impartiality ol' the'l'ribunal.

3.3.9 Proposed amendment to section 57(4) of the Act

Deletc the expression "Disciplinary Committee" wherever it
appears in paragraphs (c) and (d) and substitute therefbr the
expression "Disciplinary Tribunal".

(i) Observation

The amendrnent seeks to include the ref-erence to the
Disciplinarily -fribunal fbllowing the change of nomenclaturc.

(ii) Stakeholders' sutrmissions

Thc Committee did not receivc any views from stakeholders.

(iii) Recommendation

Thc Committee recommends that the amendments as proposed
in the Bill be agreecl to.

3.3.10 Prorrosed a mendment to section 58(2l of the Act

Delete and sr-rbstitute therefbr thc fbllowing new subsections-

(2)'fhe Attorney-Gencral shall preside at all meetings of the
Disciplinary 'l-ribur-ral at which he is present and in his
absence the Solicitor-Gencral shall preside.

(2A) In the absence ol both the Attorney-General and the
Solicitor-General., the persotl deputed by the Attorney-
General under scction 57(l)(b) shall preside, and in thc
absence of the person so deputcd the members present shall
elect one fiotn among their ntttnber to preside.

(i) Stakeholders'submissions

The Comrnittec did not receive trny views from stakeholders
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(ii) Observation

(a) 'l'he amendment seeks to ofl-er clarity on the
prcsiding officer at the meetings of the Tribunal;

(b) The provision needs to be amended to align it with
the amendments to section 57(lXb).

(iii) Recommendation

The Committec recommends that the proposed subsection 2A
be deleted and substituted with the following new subsection 2,A

(2A) In the absence of both the Attorney-General and the
Solicitor-General, the representative of the Attorney General
section 57(lXa) shall preside, and in the absence of the
representative of the Attorney General, the members present
shall elect one fiom among their number to preside.

(iv) Rationale for the amendment

To align the provision in the amendment to section 58(l) (b)

3.3.11 Prooosed amendment to section 61Ql of the Act

Delete the expression "(if the complaint has been referred by it
to the'fribunal)"

(i) Stakeholders' submissions

The Committee did not receive any views fiom stakeholders.

(ii) Observation

The amendment seeks to ensllre that once reports of the
Disciplinary '['ribunal are submitted to the Court Registrar, they
shall be availed to the Complaints Commission in order to foster
openness and allow the Compltrints Commission to have records
of all proceedings olthe Disciplinary Tribunal.

(iii) Recommendation

The Commitlcc rccommends that the amendment as proposed
in the Bill be agreed to.

3.3.12 Proposed amendment to section 6t(3) of the Act

orne eneral" and substitute
thercfor the cxpression "Director of Public Prosecutions".
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(i) Stakeholders'submissions
'I'he Comrnittec dicl not receivc any views tiom
stakeholders.

(ii) Observation

This amendment is to replace the exprcssion "Attorney-
Gencral" with the cxpression "l)irector of Public Prosecutiorts"
to align with the lunctions olthcir off-rces.

(iii) Recommendation

The Cornmittee recomrnends that the amendment as proposed
in the Bill be agreed to.

3.3.13 Proposed amendment to section 80 of the Act

Delete the exprcssion "Attorney General and substitute therefor
the cxpression "Director of Plrblic Prosecutions"

(i) Stakeholders'submissions

The Committee did
stakeholders.

not receive any views from

(ii) Observation

This amendrnent is to rcplace the expression "Attorney-
(ieneral" with the expression "[)irector of Public
Prosecutions" to align with the functions of their olfices.

(iii) Recommendation
-I'he Comrnittee recomrnends that the amencLnent as
proposed in the Bill be agrecd to.

3.4 THE CIVIL PROCEDURE ACT CAP 2I

3.4.1 Prooosed amendments to section ll.2l and 4O ofthe
Act

Delete the word "district" wherever
therefirr the worcl "county".

it appears and substitute

32



(i) Observation

The amendment seeks to replace the term "district" with
the term "county" in keeping with the Constitution of
Kenya, 2OlO.

(ii) Stakeholders' submissions

The Committee did not receive any views from
stakeholders.

(iii) Recommendation

The Committee recommends that the amendment as
proposed in the Bill be agreed to.

3.4.2 Prooosed amendment to section 65 (1)G) of the Act

Delete the words "other than a magistrate's court of the third
clas s "
(i) Observations

The amendment seeks to remove references to third-class
magistrates' courts which no longer exist.

(ii) Stakeholders' submissions

The Committee did not receive any views from the public.

(iii) Recommendation

The Committee recommends that the amendment as proposed
in the Bill be agreed to.

3.4.3 Pronosed amendment to section 81(1) of the Act

Delete and substitute therefor the following new subsection-

"(l) There shall be a Rules Committee which shall consist of -
(a) the following members appointed by the Chief Justice-

one judge of the Court of Appeal;
one judge of the High Court;
a judge of the Environment and Land Court;

(i)
(ii)
(iii)
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(iv)

(v)

(vi)

(vii)

(viii)

or-re jr-rdge ol'the [lmployment and Labour Relations
Court who is a mernber of the lirnployment and
Labour Relations Court Rules Cornmittee;
two Magistrates, one of whorn shall be secretary to
thc Committee;
three advocates nominated by the Law Society ol
Kenya, one of whom shall bc nominated by thc
Mombasa Law Society;
one represcntative fiom tl-re Kenya Law Refbrm
Commission; and
'I'he Attorney-General or a designated representativc.

(i) Stakeholders' submissions

The Committee did not receive any views fiom stakeholders

(ii) Observations

The Comn-rittee observed ers fbllows-

(a) '['he arnendment seeks to include in the Rules Committee
Judges of the Environment and [.and Court and
E,mployment and Labour Relations Court, Magistrates
ancl a representative of the Kenya Law Reform
Commission.

(b) 'l'here needs to be more representation lrorn advocates
practising throughout the Country. Under section 24 (l)
of the Law Society of Kenya Act No 2 I of- 20 14, the LSK
has eight branches cornprising Coast, Rift Valley, North
Rilt, West Kenya, South West Kenya, Mount Kenya,
South E,astern and Nairobi. All the branches may
therelbre nominate a representative in the rulcs
committee. This is important because each region I'aces
unique challenges ancl as practitioners and users of the
civil procedure rules, each voice from the regions ought
to be representcd in the Committee.

(iii) Recommendation

lhe Committee recommcnds that the proposed new paragraph
(vi) be deleted and substituted with the lbllowing new
paragraph (vi) -

(v) "eight advocates norninated by thc [-aw Society of
Kcnya to-repre'scnt the- branctrerof the Society undel-
sectr()n z+ or tne l-aw Sc)cle
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(iv) Rationale for the amendment

The Committee is of the opinion that having three advocates
in the Civil Procedure Rules Committee to represent all
advocates practising in Kenya does not adequately cater for
the unique needs of each region around the country. There
needs to be more representation from advocates practising
throughout the Country. Under section 24 (l) of the Law
Society of Kenya Act No 2l of 2014, the LSK has eight
branches comprising Coast, Rift Valley, North Rift, West
Kenya, South West Kenya, Mount Kenya, South Eastern and
Nairobi. All the branches may theref-ore nominate a

representative in the rules committee. -f his is important
because each region faces unique challenges and as

practitioners and users of the civil procedure rules, each voice
from the regions ought to be represented in the Committee.

3.4.4 Prooosed amendment to section 81(1A) of the Act

Delete and substitute therefor the following new subsection-

"(lA) A person shall be qualified to be nominated to the
Committee by the Law Society of Kenya if that person-

(a) has been a member in good standing of the Law
Society of I(enya for at least ten years; and

(b) holds a current practising certificate at the time of his
or her nomination"

New subsection

Insert the fbllowing new subsections immediately after
subsection (1A)

"lB) A person nominated by the Law Society of Kenya
under subsection (l) may be nominated more than once to
serve on the Committee.

(1C) The Chief Justice may elect to be a member of the
Committee, in which case he or she shall be the
chairperson, but where he or she elects not to be a member,
the he or she shall appoint one of the other members to be
chairperson.

(lD) The Committee may co-opt other persons whose
l--^,,,1-,{^- ^-,{ o-'^o-io,.'..a rrr qr.r qccicf il in tlre rliqr-haroe nf
I\. r r\-, Yv rvt r6v

its functions
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(lB)'fhe Ir-rnction o1'the Committee shall be to -
(a) propr>sc rtrles not inconsistent with this Act or any

other written law to provide fi>r any matters relating
to the proccclure before c()rlrts ernd tribunals; and

(b) aclvise the Chief Justice or-t suoh rules as may bc
necessary under this section"

(i) Stakeholders' su bmissions

The Comrnittee clid not receive any vicws ltom stakeholders

(ii) Observation

The committee obscrved as follows-

(a) the new subsection lB is to allow the f,aw Society of
Kenya representative to serve more than once;

(b) the new subsection lC shall enablc the Chief Justice to opt
to serve in the l{ules Committce as the Chairperson or
instead nominate one of the other rrrernbcrs to preside;

(c) the new subsection I D seeks to empower the Committee to
obtain expert advice; and

(d) the new subsection 1E is intended to set out the functions
of the Committee, that is, to establish rules consistent to
the law and matters of court procedure ancl advise the Chief
Justice on rules that may be necessary.

(iii) Recommendation
'l-he Committee recornmends that thc arncndlrtent as proposed
in the Bill be agreed to.

3.5 THE LA\v OF CONTRACT ACT (CAP 23)

3.5.1 Prooosed amendment to section 3 of the Act

Insert the following new sub section irnrnediately after
subsection(l)-

"(lA) Notwithsteurding subsection (l), befbre a suit is
brought against a defendant under subsection (l), the
plaintiff shall llrst realise the scctrrity of the principal."

(i)-Stake holders' s u tr m issions
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The Attorney General submitted that his office had received an
objection to the amendment from Messrs Kaplan and Stratton
Advocates. 'fhe Ob-jection is to the ef-fbct that the proposed
change will completely undermine the ability to structure
guaranteed bonds and asset backed securities, which will
adversely aff-ect capital markets. Further, that the provision is not
clear as to the meaning of the term "security" since in some
instances, a bare debt obligation has been held to be a security.
It is their request that at a bare minimum, the corporate
guarantors should be excluded and the potential ambiguities
addressed for individuals.

The Attorney General f'urther drew the attention of the
Committee to the fact that the amendment was not among those
fbrwarded from his office and therefore sought that the same be
withdrawn to allow fbr consultations among the persons and key
institutions that would be likely affected.

(1) The I(enya Bankers Association opposed the amendment
as in their view, it will adversely affect the efficacy and utility
of guarantees in local and international trade and the borrowing
and lending markets and increase credit risk. The proposed
amendment may-

(a) inhibit credit to the ordinary man and to small businesses
that are seeking to grow since lenders may restrict lending
to only very creditworthy persons or only who have access
to security;

(b) increase the cost of doing business, which cost can only be
passed on to the customer of the bank thereby reducing his
welfare; and

(c) further inhibit recovery efforts leading to losses and
weakening of banks, which is bad for the f-rnancial system
and the economy as a whole. The ordinary person and
struggling businessperson will bear the brunt of the
resultant poorly performing economy.

(2) The Law Society of I(enya opposed the amendment as in its
opinion it creates a problem when the value of the security is
greater that of the principal thus interf-ering with the right of use.
Further, it submitted that the proposed amendment failed to
recognise that-

(a)An indemnity and guarantee have different legal
filedtions and a suit can be

independent ol'the borrower in some instances;
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(b)Once a demand guarantee is called up, the limitation
may expire if the security isn't sold on account of
pending litigation hence prevcnts sale of the security. It
wor-rlcl caLlse a substztt-ttial loss of additional security t<l

the lencler;

(c) Variours factors may prevent the sale of security e.g.
negligent valuation, market depression or need to f-rlc
urgent suit filr rccovcry against guarantors befbre they
transl'cr their propertics to def'eat the anticipatcd rights
ol'tr lcnder

(d)lt contradicts the provisions olthe Land Act relating to
chargee's power of sale.

(ii) Observations
'fhe Cclmrrrittee observed ars fbllows-

(i) 'fhc proposed amendment to the Law of Contract Act
seeks to introduce a new condition to be met by a

plaintiff where a deltndant is charged fbr the debt of
another person;

(ii) It would be a popular provision with
the mwanctnchi who would sec it as a way to protect
citizcns fionl the predatory tactics of banks who have
carused sufl'ering to thc citizens;

(iii) It would be seen as a trlove to also protect innocent
guarerntors fiorn potential (and allegedly real) collusion
bctwecn the principal debtor and the bank to sell the
gutrrtrntor's assets so that the principal debtor goes scot
fiec;

(iv) The proposcd amcndtnent will add only a littlc
dil'licr-rlty to the banks (slightly delaying action against
gLlzrrantors). In any cvent, the loss fiom the delay in
enli>rcernent of the guarantee will be compensated by
way ol'interest on the loan to be recovered;

(v) The banks need to initiate a public campaign to win thc
hcarrts of the public by showing thc benefit to thc
conlrno.n_ mallaflhe IOle the balks p-la
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(vi) The arguments by the Kenya
against the amendment make
economically and legally;

Bankers Associatron
sense logically and

(vii)'l'here is need to have further consultations with all
stakeholders in the industry;

(viii) The amendment is not of a miscellaneous nature in
light of the views received from stakeholders.

(iii) Recommendations

The committee rejected the proposal in the Bill.

(iv) Rationale for the rejection

The committee agreed with the stakeholders who rejected this
proposal since it requires comprehensive public participation
with all stakeholders. The amendment needs to be viewed in
light of the long term negative effects which will hamper the ease
of borrowing by small businesses and the ordinary mwananchi
who may not have collateral. The committee however agrees in
future, banks and other lenders must take steps to engage in a
public campaign that resonates with ordinary Kenyans in terms
of benefits to them,

3.6 THE FOREIGN JUDGMENT (RECIPROCAL
ENFORCEMENT) ACT (CAP 43)

3.6.1 Pronosed amendrne nt to section 2 of the Act
Delete the definition of the words "superior courts in Kenya" and
substitute therefor the fbllowing new definition-

"superior courts in Kenya" means Supreme Court, the Court of
Appeal, the High Court, the Employment and Labour Relations
Court and the Environment and Land Court.

(i) Stakeholders' sutrmissions

The Committee did not receive any views liom stakeholders.

(ii) Observation
'I'he amendment is aimed at expanding the definition of the
expression "Superi<>r Courts of Kenya" to incorporate all the

order
u S
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(iii) Recommendation
'l'he Comrnittee recol-nlncnds that the arnendment as proposed
in the tlill be agreecl to.

3.7 THE PR()BATION OF OFFENDERS ACT (CAP 64)

3.7. 1 Pronosed amendment to section 2 of the Act

Insert the following new dellr-ritions in their proper alphabetical
secluence-

"Director" means the Direct<lr ol'Probation whose office is

within the I'}ublic Service;

"social inquiry reports" mcettls the reports on accused persons
or of-fenders prepared by probartion offlcers under this Act or
any other law in force for ptlrposes ol criminal .iustice
administration.

(i) Stakeholders' submissions

The Department of Probation and After Care Services
proposed that the Act be atncnclcd in the proposed deflnition ol
the term 'social inquiry report' by deleting the word "social
inquiry" and substituting therelitr the words "pre-sentetrce"

Justilication
'l-here are lnany types ol reports being done by probation
officers but the intention in thc llill relates to those prepared
before and fbr the purpose <>l scntetrcing. Il'left as it is, it will
be misplaccd and conl'using espccially with regard to its usage
in the subsequent sections. "St>cial inquiry reports" is but a
generic term used to indicate their orientation and to substantive
to the purpose and thcref-ore would be in appropriatc to define
it here. 'lhe bcst tcrminology is "presentence report"

(ii) Otrservation

The new de['tnitions arc intended to provide clarity on the usage
of thosc tenns in thc contcxt ol-the Act.
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(iii) Recommendation

The Committee recommends that the Bill be amended by
deleting the word "social inquiry" in the definition and
substituting therefor the word "pre-sentence".

(iv) Rationale for the amendment

The terminology used in the substantive provision in the law is
"pre-sentence report" hence the definition ought to define that
term. If left as "social inquiry report", it will be misplaced and
confusing especially with regard to its usage in the subsequent
sections. "Social inquiry reports" is but a generic term used to
indicate their orientation and therefore would be inappropriate to
define it here. The best terminology is "presentence report"

3.7.2 Pronosed amendment to section 4 of the Act

Insert the following new subsections immediately after
subsection (4)-

"(5) Before making a probation order under subsection (1)
or (2), the court may consider the view of the victim as
contained in the pre-sentence report prepared pursuant to
subsection 6.

(6) Where a subordinate court or a superior court considers
making a probation order, it shall, before making such
order, direct a probation officer to conduct a social inquiry
into the circumstances of the case and the accused and
make a pre-sentence report of the findings to the court.

(7) A probation officer shall, while acting on the authority
of the court, have the right to access records and any other
necessary information from any person or authority having
such records or information for the purpose of preparing a
social inquiry report.

(8) A pre-sentence report shall include a recommendation
as to the suitable period of supervision, rehabilitation
programmes and any measures necessary to reduce the risk
of re-offending"
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(i) Otrservation

(a) The amcncLnent introduces ncw sub-scctions (5), (6)
and (8) to require the presentation of er pre-scntence
report by a probation officcr belore a Court Inakes a
Probation Ordcr. It also gives a probation off-tcer
authority to acccss records and other neccssary
infonnation fbr the pLrrpose ol making a rcport.

(b) fhe terrn "social ir-rquiry" in the proposcd subsection
(7) should be accordingly rectiflcd to read "pre-
sentence"

(c) As it is presently, scction 4 providcs for the courts
powers to permit conditional release of off-enders upon
taking consideration of various f'actors sltch as youth,
character, antecedents, home surroutrdings, health or
mental condition. 'I-he comrnittee was r>l'the view that
the term "age" wolrld be more suitablc term as a factor
of consideration instead of "youth".

(ii) Stakeholders' submissions

The Department of Probation and After Care Services
proposed that Section 4(7) be amended to rcplace the words
"Social inquiry reports" with pre-sentence rcports since the
proposed new subsections (4) to (8) deals with pre-sentence
reports and not the lnore general social inquiry rcports.

(iii) Recommendation

The Committec recornmends -
(a) amendments to section 4 ( I ) and (2) to substitute the word

"youth" with "age";
(b) amendment of the w<>rds "social inquiry report" and

substitute therefor the words "pre-sentence report"

(iv) Rationale for the amendment

'I'hc terrn "social inquiry" in thc proposed subscction (7) should be
accordingly rectiflred to read "pre-sentencc"

As it is presently in section 4 of the Probation ol'()l'f-enders Act
provides fbr the collrts powers to permit conditional release of
offenders upon takine considcratron varlous fhctors su ASc
youth, character, antecedents,, home surroundings, hcalth or mental
condition. The committee was of the view that the term "age"
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would be more suitable and comprehensive term as a factor of
consideration which also includes the youth.

3.7.3 Proposed amendment to section 5 of the Act

Insert the Ibllowing new subsections imrnediately after subsection
(3)-

"(4) 'l'he Court may extend the period of residence specified
in the probation order for a further period not exceeding twelve
months in exceptional circumstances and with compelling
reasons provided by the Probation Officer.

(5) The Court may make further orders providing fbr an
off-ender to attend non-residential programmes at a probation
institution or any other such facility established under this Act,
or at any other t'acility suitable for the fulfilment ol the
supervision order."

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders

(ii) Observations

The introduced new provisions are intended to give a court
issuing probation order, the discretion to extend the period of
residence olthe off-ender and also give the court discretion to
make lirther orders providing the offender to attend non-
residential programmes.

(iii) Recommendation

The Cornr-nittec recommends that-
(a) section 5( I ) by deleting the word "district" and substituting
therefbr the word "County" in view of the changes by the
constitution.

(iv)Rationale for the amendment
-lo remove ref'erence to the worcl
obsolete terrninology as districts no
with "County"

"district" which ls an
longer exist and replace

3.7.4 Prooosed amendment to section 8(3) of the Act

Delete the expression "two hundrcd" appearing in paragraph (a)
and substitute therefor the expression "twenty thousand"
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(i) Stakeholders' sutrmissions

-fhe Cornrnittec did not receive any views fiom stakcholders

(ii) Observations
'l'he amendrnent sceks to enhance the atxount of flne thert may be
imposed lbr lailurc to comply with probation Ordcr liom twenty
thousand shillir-rgs up ftom two hundred shillings thc atnottnt of
twenty thousar-rcl shillings may not be a surfflcient as a dcterrcnt
measure.

(iii) Recommendation

The Committee recommends that the amendment be agreed to as
proposed in the Ilill.

3.7.5 Pronosed arne ndment to section 17(F) of the Act

Insert the words "including volunteer probation of'flcers"
immediately after the word "any person"

(i) Stakeholders'sutrmissions

lhe Committee did not receive any views lrom stakeholders.

(ii) Observations

The Comrr-rittce observed as fbllows-

(a) 'l'he zrrucndment seeks to allow for payment or
rcmuneration of volunteer probation offlcers.

(b) Volunteers should not bc faoilitated using public funds
as they are rendering services without any promise ol
remLrneration. Such a practice would discourage the
institution fiom cngaging off'tcers in full time
cmployrnent.

(iii) Recommendation

The proposed atnenclment to section I7(t) be re-iected

(iv) Rationale for the rejection

Voluntecrs should not be facilitated using public funds as they
rerrderservices witlr.or"ulany pr:omise oi remuneration S

in full tirne ernployment
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3.7.6 Prorrosed amendments to other sections of the Act

The Department of Probation and After Care Services
proposed the lbllowing further amendments -
(a) Section l1(l) Replace "Principal Probation Officer" with

"Director" wherever it appears;

(b) Section I I (3) Replace Principal Probation Officer with
"Director" wherever it appears. [)elete 'District' and replace
with 'county' whcrever it appears;

(c) Section I I (5) Delete 'District' wherever it appears and
replace with "County";

(d) Section l6 (a) Repeat the same with respect to changing the
word "principal probation officer" with "Director"'

(e) Section 18 Repeat the same with respect to changing the word
"principal probation" otficer with "Director" ;

Reasons

(a) The Bill proposes a def-rnition of the term 'Director'. '

(b) The Director is the current head of department bestowed with
the responsibility of overseeing the implementation of the
Act and not the Principal Probation officer;

(c) The Director sLlpervises several offlcers below him, one of
whom is the Principal Probartion ollicer in job Group 'N';

(d) As was the case originally (1946- 1993), the Department was
headed by a Principal Probation of'llcer but this was changed
and a new designation fbr the head of the department is the
Director;

(e) Leaving the term the "Principal Probation officer" in the
aforementioned sections ol the Act unchanged would mean
that even the Director now would be subordinate to the
Principal Probation officer.

(i) Observations

The Committee observed that in view of the amendment
proposed to section (2), to introduce the term "Director" there
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is need to align the cntire Act ttl make rel'erence the proper
offlcer in charge oltl-re [)epartmcnt.

(ii) Recommendation

'l'he Committcc rccommends that section I l, l6 and l8 of thc
Act be amcnded by deleting thc worcl "Principal Probation
Officer" whercvcr it appears ancl substituting therefor the
word "Director" and further, an artnendment be moved to
Section I I (3) and (4) to deletc thc word'District'wherever
it appears and rcplace with "Ct>ttnty".

3.8 THE CRIMINAL PROCEDURE CODE (CAP 75)

3.8.1 Pronosed amendment to section 2 of the Act

Delete the expressicttr "Attorney-Cicncrerl" appearing in the
definition of thc cxprcssion "offlcer irr cl-rzrrge of a police station"
and substitute therefbr the expression "lnspector-Gencral ol'the
National Police Service".

Delete the expression "Commissioncr
appears and substitute th<: rcfor thc
General of the National Police Service"

ol'Police"
expression

wherever it
"Inspcctor-

Delete tl-re dcfinition of the exprcssion "police station" and
substitute thcrelbr thc fbllowing ncw clcflnition-

"police station" lrcans a place designated by the lnspector-
General as a policc station under section 4O of the National
I'olice Servicc Act, 201 I .

(D Observations

lhe rationale for thc amendment is as ltrllows-
(i) To replacc the Attorney (]cneral with the Inspector-

General ol- Police as the right pcrson to give directions as
to the pcrs()n to serve as thc off-rccr in charge of a police
station. 'I'his is in view of the Inspector General of Police's
powers undcr section 245 tt> exercise indcpendent
commancl over the Nationzrl Police Service; and

(ii) T'o ensure ltnil'ormity of deljnitions of terms used in
similap contcxt across-the statute book--Section 4O of the

General ol- Police to gazette police stations
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(iii) 'I'he sections 26 and 386 of the Criminal Procedure Code
still make reference to the "Commissioner of Police" and
there's need to amend those sections accordingly.

(ii) Stakeholders' submissions

The Committee did not get any views from stakeholders

(ii) Recommendation

The Committee recommends further amendments to sections 26
and 386 of the Criminal Procedure Code in order to replace
refbrences to the "Commissioner of Police" with "Inspector
General of Police"
(iii) Rationale for the amendment
Prior to 2OIO, the "Commissioner of Police" was the officer in
charge of police but that changed to the "Inspector General of
Police" after the enactment of the Constitution of l(enya, 2OlO.
The Act therefore needs to be amended accordingly to reflect
this position.

3.8.2 Pronosed further amendment to the Criminal
Procedure Code

Mr. Clement Okech of probation and aftercare services
submitted that a new clause be crafted as section 3 of section
1231^ to read -

"In deciding on whether to grant or release an accused person
on bail under this section, the court may order a probation
officer to inquire into the character, antecedents, associations
and community ties of the accused person or any particular
matter and prepare and present before it a bail infbrmation
report"

Reasons

(a) Mr. Okech submitted that the proposal is submitted in
consideration of the law, policy and practice related to
probation officer work in the court on matters touching on
pre-trial services and specifically on bail and bond
qrirninisfratin "I'his is hecarrse these are services
increasingly evident at the lower courts and Fligh Court
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(b) 'l'he clause will anchor in law the current practice on bail
inlbrmation reports prepared by probation olllcers and used
by the courts fbr bail decision-rnaking.

(c) It will establish the basis upon which the cotrrt can rely on
in granting or denying bail and thus notc leaving this
decision to the discretion of the c()Llrt alone.

(d) 'l'he currcnt practice of bail infbrn"ration reports or prc-bail
reports are bascd on court precedents and on Bail and Bond
I')olicy Guidelines (2015) developed by the National Council
on the Administration olJustice (NCAJ).

(e) It will establish means through which Victims concerns can
be brought to the attention of the c()urt befbre bail is issued.
It will also help address the burgconing Pre-trail/remand
population with the resultant efltct or reducing overall
prison population especially of non-scrious of-fbnders.

(f) It will ensure ef ficient operatiort of the Probation
Department since anchoring in law the requirement to
produce the Bail information reports will result in resource
allocation specif-rc lor preparation r>f the Reports.

(iv) C)bservation

The committee observed as fbllows-
(a) the decision to grant or decline to grant bail should be lel't

to the Courrt's discretion;

(b) the preparation ol bail infbrrnation report may be left to
policy directions zrnd not anchorecl in law so as to allow the
court discretion to make a detennination based on his/ her
judgment and not influenced by a rnandatory report;

(c) the proposed practice may be sub.icct to abuse; and

(d) in light ol the fact that the proposal is not parr ol thc
trmendments proposed in the Bill, it is advisable that the
proposal be brought in firturc by way of a substantive
amendrnent and not through thc miscellaneous
amendments in order to facilitate more engagements with
stakeholders.
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(iii) Recommendation

The proposed new clause fiom the l)epartment ol Probation be
rejected.

3.9 THE EXTRADITION (CONTTGUOUS AND FOREIGN
COUNTRIES ACT (CAP 76)

3.9.1 Proposedamendment to section 3(3) and 11(2) of the
Act

Delete the cxpression "House of Representatives" and substitute
therefor the words "National Assembly".

(i) Stakeholders'submissions

'fhe Comrnittee did not get any views from stakeholders.

(iD Observation

The amendment seeks to replace the expression "House
of Representatives" appearing therein with the expression
"National Assembly" as that expression is obsolete.

(iii) Recommendation

The Committee recommends that the amendment as
proposcd in the Bill be agreed to.

3.9.2 Prooosed amendment to section l5 (1)(b) of the Act

Delete the worcls "Commissioner of Police or chief offlcer of the
police of the district, city, town or area where the prisoner is in
custody" and substitute therefbr the words "Inspector-General of
Police or the Officer Commanding the respective police
Division or Policc station.

(i) Stakeholders' submissions

The Comrnittec did not get any views from stakeholders.

(ii) Observation

The arnenclment seeks to provide for proper nomenclature
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(iii) Recommendation

The Comrnittee recornrlcnds that the amendrnent as proposed
in the Bill bc agreed to.

3.I0. THE LA\ry OF SUCCESSION ACT CAP 160

3.1O. 1 Proposed new section of the Act

lnsert the fbllowing new scction imrnediately arfter sestion 49 -

Power to clear court

49A. ( I ). In any proccedings lbr an application or dispute
relating to the administration ol'a deceased person's estate,
the Court hearing the zrppliczrtion or dispute may on its own
motion or upon an application by any of thc perrties, direct
that any persons, not bcing rrrcrnbers of the Court or parties
to the case or their advocates, bc excludecl fiom the Court.

(i)

(2) -l'he Court may prohibit the publication of the
proceedings on the mattcr ir-r rcspect of which a direction is
given under subsection ( I ).

Stakeholders' submissions

The Judiciary supported the urncndrnent

The Law Society of l(enya opposecl the amendment on grounds
that the prrbliciz.ation ol'srrcccssion nratters is ncccssary to give
Kenyans an opportunity to bccorrrc aware of the real wealth of
persons in positions of authority who may at timcs obtain wealth
through corruption. Additionally, the legitimate beneflciaries of
the deceased or interested pcrsons will also be able to become
aware of and the matter and clairn their portion of the estate. It
is their view that as with all cor-rrt matters, these proceedings
should remain public recorcls.

(ii) Observation
'lhe arnenclment seeks-

(a) To crnpower a court har-rdling a succession dispute to
exclucle persons who are n()t rnernbers of the court or parties
to the case from any proccccling relating to administration
ofia deceased personls estate;
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(b) 'I'o empower the court to prohibit publication of any matter
arising in case in respect of which an exclusion Order is
made. As a result, the media and other persons may be
excluded from court during hearings of certain matters.

(iv) Recommendation

The Committee recommends that the amendment be rejected

(v) Rationale
The practice of holding hearings in camera exists and ought to
be left to the court's discretion on a case by case basis rather than
anchoring the same in law fbr succession matters only.

3.11. THE NATIONAL COUNCIL FOR LA\v REPORTING
ACT. 1994 (No. 11 OF 1994\

3.11.1 Pronosed amendment to section 2 of the Act

Insert the following new subsectiotr afier subsection (3) -

"(4) The Council is the body under the Office of the
Attorney-General "

(i) Stakeholders' submissions

The Attorney General indicates that the proposed amendment
did not emanate from his offlce and f'urther, the amendments
have far reaching policy irnplications and legal consequences.
He is of the view that the amendments bc shelved to allow fbr
further deliberations. FIe drew the attention of the committee to
a previous attempt to amend the National Council for Law
Reporting Act through the Election (Amendment) Bill in 2017
to place the Council under the Judiciary. After much
deliberation, it was agreed that the atnendtnent be withdrawn to
allow I'or consultations between the Chief Justice, the Chief of
Staff and the Head of I'ublic Service. 'fhe Attorney General
presented objections fiom the NCLR, which is of the view that
the amendment be shelved pending consultations between the
Attorney General and the Chief Justice. It is also apparent that
there is in place, an Ad-FIoc Committee that was formed lor the
review olthe NCLR Act hence it would be prudent to deliberate
the proposed amendments wholly once the report of the
Committee rs tina
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The International Commission of Jurists opposcd the
amendment as in its view, the Council had been doing a good
job in law reporting in a tirnely manncr which has helped lawyers
across the country access to prececlent.

The National Council for Law Reports (NCLR) proposed the
deletion of the provision ars the Council was domiciled in the
judiciary as the main stakeholder of the council. For instance, in
section 4 of the Act, the Courncil of NCt.R is shaired by the Chief
Justice and is also composed of other judges of the Court of
Appeal and the High Court as well as the Registrar of the
Judiciary. In total, membcrship of the lloard members fiom the
Judiciary comprises ahnost 3Oo/o (4 out o['the total l3 members.
The function of law reporting also involves reporting on case law
as emanating from the courts.

The Judiciary opposed thr; amendment submitting that it
violated the principle of independence olthe Judiciary since the
Council was domicilecl in the Judiciary because law reporting is
a judicial function whereby the Attorncy-General plays no role.
Further, the Judiciary subrnitted that the Chief is the chairperson
of the Council and cannot be subordinated to the Attorney-
General or his office. Further, since thc Attorney General was a
party to some matters litigated before coLlrts, he cannot assume
the role of a reporter too.

The l(enya Magistrates and Judges Association opposed the
amendment as in its vicw, it would interf'ere with indepcndence
of the Judiciary.

Transparency International l(enya supported the amendment
since in its view, the Attrlrney-General was a member of the
council and functions reclr-rirc to be streamlined to avoid
duplication between the two offices on drafting and law
reporting.

(iii) Recommendation

The Committee recommends that thc arnendment be rejected.
(iv) Rationale for the amendment

The Committee took thc views of the stakeholders into
consideration. Firstly, and most crucially, the Attorney Gcneral
under whom the Bill seeks to place the National Council fbr l-aw
Reporting, requested that the amendment be shelved pending
urtfref ebnsuftafidn. The JudicraT Natlona ounc il foi l,aw

enya Magistratcs and Judges Associatroneport lflg,
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also all opposed the amendment as the Council is currently
supervised by the Judiciary.

3.12 THE \ryTTNESS PROTECTTON ACT NO. 16 0F 2006)

3.12.1 Pronosed a rnendment to section 2 of the Act

Delete the definition of the word "Minister"

(i) Stakeholders' submissions

fhe Committee did not get any views fiom stakeholders.

(ii) Rationale for the amendment

The amendment seeks to replace the term "Minister" with the
term "Attorney General" in keeping with the Constitution of
Kenya, 20lO.

(iii) Recommendation

The Committee recommends that the amendments be agreed to.

3.12.2 Prorrosed amendment to section 3E of the Act

lnsert the following new subsection immediately after
subseotion (7 A)- (78)

"Notwithstanding subsection (7A), the Board shall af-ford the
Director an appropriate opportunity to def'end himself against
any allegation made against him before taking any action
under that subsection"

(i) Stakeholders' submissions

The Committee did not get any views from stakeholders

(ii) Rationale for the amendment

The amendment seeks to require that the Director be given
an opportunity to def-end himself/herself where a Petition
seeking his/her dismissal is been presented to the Board.

(iii) Recommendation

'fhe Committee recommends that the amendment be
agreed to.
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3.12-3 Pronosed amendment to section 3F ( 1) of the Act

Delete the wrlrd "Ministcr" and substitutc Lherclor the words
"Cabinct Sccretary responsible fi>r f-rnunce".

(i) Stakeholders' submissions

The Committee did not rcceive any views fiorn stakeholders.

(ii) Rationale for the amendment

The amendment will elnpower the Cabinet Sccretary, Finance to,
in consultation with the Salaries and Remunerations
Commission appr()vc terms and conditions fbr the staff of the
Agency.

(iii) Recommendation

T'he Committee recommends that the eunendrnents be agreed to.

3.12.4 Proooscd amendment to section 3F (6) of the Act

Deletq the word "Ministcr" and substitute therefbr the words
"Cabinet Secretary rcsponsible fbr flnance".

(i) Stakeholders' submissions
The Committee dici not get any views fiorn stakeholders

(ii) Observation

The Committee obscrvecl that-

(a) This provision as it is presently relates to thc
establishrnent of a social security scheme fbr the staff ol
the Agency with the approval oIthe Minister responsible
for Finance.

(b) The proposed arrnendment secks to replace the term
"Minister" with "Cabinet Secretary". I-lr>wever, thc
amendmerlt proposed as drafted wor.rld lnean that the
words "responsible lbr Finance" would be repeatcd
hence thc phrasc should be amended to avoid repetition.

(iii) Recommendation

delete the words "responsible for finance"
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(iv) Rationale for the amendment

The words "responsible fbr finance" are already in section 3F of
the Act which talks of "Minister responsiblc for finance". The
amendment as proposed, that is, to delcte "Minister" and
substitute therefor the words "Cabinet Secretary responsible for
finance" would result in a grammatical error in section 3F

3.12-s Prooosed amendment to section 3F (7) of the Act
Delete the word "Minister" and substitute therelbr the words
"Cabinet Secretary responsible for finance".

(i) Stakeholders'submissions

The Committee did not get any views fiom stakeholders.

(ii) Recommendation

The Committee recommends that the amendment be deleted

(iii) Rationale for the amendment

The Bill seeks to amend section 3F (7), which is non-existent in
the Act.

3.12.6 Pronosed amendments to sections 3G(2). 3I(2Xc).
3LQ\.3 L(3). 5(4) of the Act

Delete the word "Minister" and substitute therefor the
expression "' Attorney-General".

(i) Stakeholders' submissions

The Committee did not get any views fiom stakeholders

(ii) Rationale for the amendment

The amendment seeks to replace the term "Minister" with
"Attorney General" in keeping with the proper reference under
the Constitution

(iii) Recommendation

The Committee recommends that the amendment be agreed to

3.12.7 Prooosed amendment to section 3I(6) of the Act
Delete the word "Minister" and substitute therefor the
expression "Cabinet Secretary responsible fbr f-rnance".
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(i) Stakeholclers' sutrmissions

The Committcc clid not gct any vicws fiotn stakeholders

(ii) Rationale lbr the amendment

'l'o enable thc Cabinet Secretary fbr [:inancc tnakc regulations
fbr thc lnarlagcrncnt ancl aclministration olthe Victims Protection
Fund.

(iii) Recommendation
'[-he Comrnittee recommends that the amendment as proposed in
the tlill bc agreed to.

3.12.8 ProDos ed amendment to section 3J(5) of the Act

Delete the word "Minister" attd substitute therel'<>r the words
"Cabinet Sccretary responsible fbr flnance".

(i) Stakeholders' submissions

The Cornrnittce did not get any views liom stakeholders.

(ii) Rationale for the amendment

To enerble thc Agency scek views to incur expenditure with the
authority ol'the Cerbinet Secretary responsible fbr frinance, zrs

this is a rolc vestecl ctn the CS [rinance.

(iii) Recorrmenclation
'['he Comrnil,tee recorrlmends thztt the atrnendment as proposed in
the tlill bc argrced to.

3.12.9 Pronosed amend ment to section 3I( of the Act

Insert the fbllowing ncw subscction immediately aller
subscctiort (2)-

(3)'I'hc legislativc and regurlatory
auditing ol' nzrtional security organs
nttttandis to the Agcncy.

provlslol-ts
shall apply

on thc
mutatis

(i) Stakeholders' submissions

Rationale for the amendment
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To apply the legislative and regulatory provisions on auditing of
security organs to the Agency in view of the sensitive nature of
the functions ol'the Agency and the need to keep information
and documentation in its custody as confidcntial.

(iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.l2.f O Proposed amendment to section3( P) of the Act
Insert the following new subsection immediately after
subsection (3)-

'''(4) A member of the Board may in writing designate an
officer not below the level of Director or equivalent to
represent him on the Board"

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders.

(ii) Rationale for the amendment

The amendment is intended to allow the members of the Board
to designate representatives to the Board.

iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.12.11 Prooosed amendmen t to section 3O(D) of the Act
Delete the word "Minister" and substitute therefbr the
expression "Cabinet Secretary".

(i) Stakeholders' submissions

The Committee did not get any views fiom stakeholders

(ii) Rationale for the amendment

This provision relates to restriction of access to the premises of
the Agency by the Minister for internal security on the request
of the Director of the Agency. The amendment is minor one to
replace the word "Minister" with "Cabinet Secretary" following
change ot'terminol
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(iii) Recommendation
'['hs Committee recomrnencls that the amendment as prtlptlsed in
thc Bill bc agreed to.

3.I3 THE PROCEEDS OF CRIME AND ANTI-M()NEY
LAUNDERING ACT(NO 9 0F 2009)

3.13.1 Pronosed amendment to section 2 and 48 of
the Act

Section (2)
Delete paragraph (c) of the definition of thc expression
"dcsignated non-financial businesscs or professionals" and
substitute therefbr the {bllowing new paragraph-

(e) accountants who are sole practitioners, partners or
cmployees withinprofessional lirms;

Insert the fbllowing
paragraph (f)-

paragraphs itntnedialely alter

(fa) advocates, notaries and other legal prof'essionals who
are sole practitioners' partners, or employees within
prof'essional firms;

(fb) trust and cotnpany service prtlviders.

Section 48

Delete and substitute therelbr the fbllowing new section -

Applic ation of reportins oblisations

8. 'I'he reporting obligations under this Part shall apply to-

independent lcgal

new

(a) advocates, notaries, othcr
prolbssionals ernd accottnternts
carrying out transactions I'c>r

fbllowing situations-

when preparing
their clients in

or
the

(i) buying and selling ol'real cstate;
(ii) managing of client n-loney, securities clr other

asscts:
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(iii) management of bank, savings or securities
accounts;

(iv) organisation of contributions for the creation,
operation or management of companies; or

(v) creation, operation or management of buying
and selling of business entities or legal
arrangements; or

(b) a trust or company service provider not otherwise
covered elsewhere in this Act, which as a business,
provides any of the fbllowing services to third
Parties-

(i) acting as formation agent of legal persons;

(ii) acting as or arranging for another person to act
as, a director or secretary of a compary, a partner
of a partnership, or a similar position in relation
to other legal persons;

(iii) Providing registered office business address or
accommodation, correspondence or
administrative address for a company,
partnership or any other legal person or
arrangement;

(iv) acting as, or arranging for another person to act
as trustee of an express trust; and

(v) acting as or arranging fbr another person to act as
a nominee shareholder for another person.

(i) Stakeholders' submissions

Anjarwalla and l(hanna Advocates opposed the amendments
as the provisions to include advocates will encroach on the legal
privilege of advocate-client confidentiality. The privilege exists
even after the relationship has ceased. It is their argument that
the amendment is an afftont to the constitutional right to privacy
under Article 3l of the constitution and the limitation and
requirement for such reporting by advocates is neither fair nor
reasonable in an open and democratic society.

The Law Society of Kenya opposed the amendment since the
amendrnent will substantively affect the well settled principle of
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?rdvocatc-client privilcge cclncnted under prof'essional conduct
ol' conlldentiality, tlrc evidctrtiary rule o{' privilcge and the
corrrmon law principlc ol' advocate-clicnt conf-rdentiality.
Section 134 ol' the Aclvgcates Act provicles fbr trclvocatc-cliept
privilege ancl givcs cxceptions of instances whcre disclt>sure
may be made such tts il'nttndisclosure is in furtherancc <lf an

illegality and any ftrct otrservcd by the advocate showing crime
rlr fiaud.

Confidcntiality is an cthical cluty which every Advocate ardheres

to even after a relationship ceases. Advocate-client privilege is
the <>ldest privile-u,c recognizecl by Anglo-Arnerican to
jurisprudence which is aimed at ensuring that onc who seeks
advise or aid fiom an attorltey should be I'ree of any fear tl"rat his
scsrets will be ttncovcrcd. 'l'hc underlying principle is to providc
fbr "sound legal advicc and advocacy" with the security of
privilege, the client will speak fiankly and openly disclosing
relevant infbrmation t() enable the advocate givc well-reasoned
prof-essional trdvicc. 'l'hc practical conscquencL- is that an

attorncy rnay ncither be compelled to nor voluntarily disclose
any matters conveycd ir-r confidence by the client and the client
may not be compelled to testify regarding tnatters communicated
to the lawyer fbr purposes of sceking legal advice. -fhcrc is also
case law on thc mattcr wherc the court recognised the waiver ol
the privilege in certain circumstances matter of fraud is already
dcalt with undcr secti()n.

Transparency International suppttrted tl-re amendmcnt and
submittecl that lawycrs should disclose the beneflcial owncrs of
their clients uncler thc zrnti-money laundering regulations hencc
cnhancing transparency in benef-tcial ownership.

(ii) Observation

The Committee obscrvecl as follows-

(a) -fhe zrtnencltrte nt sceks to include e mployees ol
ilccountants, trdvocates and tlotaries or their employees,
trust ancl cotnpany servicc providers in the deflr-rition ol'
the cxpression "dcsignated non-flnancial busincsses or
prof'cssions" ftrr purposes ol thc Act. This will cxpand
the reporting obligations to include cmployces o1'

accoLrntants, udvocatcs and trotaries or thcir employees,
trust and crimparry service
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(b) The requirement fbr advocates to reveal information
about their clients is against the principle of advocate-
client confidentiality. This is a privilege enjoyed by
lawyers and their clients. 'l-he Act and other statutes,
such as the Advocates Act, makes provisions for the
exceptional circumstances when an Advocate can
disclose information on their client.

(iii) Recommendation
The Committee recommends that the proposed amendment
be amended in the Act by removing the reference to
advocates, notaries and other legal professionals.

(iv) Rationale for the amendment

The proposal to include advocates as reporting institutions will
encroach on and significantly affect the well settled principle of
advocate-client privilege. The privilege is enjoyed by advocates
and their clients even after the relationship has ceased. The
principle is cemented under professional conduct of
confidentiality, the evidentiary rule of privilege and the common
Iaw principle of advocate-client confidentiality. Section 134 of
the Advocates Act provides fbr advocate-client privilege by
prohibiting disclosure by advocates and also gives the
exceptional instances where disclosure may be made, for
example if non-disclosure is in furtherance of an illegality and
any fact observed by the advocate showing crime or fraud.

Confldentiality is an ethical duty that every Advocate adheres to
even after a relationship ceases. Advocate-client privilege is the
oldest privilege recognized by Anglo-American to jurisprudence
which is aimed at ensuring that one who seeks advice or aid from
an attorney should be free of any fear that his secrets will be
uncovered. The underlying principle is to provide for "sound
legal advice and advocacy". With the security of privilege, the
client will speak fiankly and openly disclosing relevant
information to enable the advocate give well-reasoned
professional advice. The praotical consequence is that an
attorney may neither be compelled to nor voluntarily disclose
any matters conveyed in confidence by the client and the client
may not be compelled to testify regarding matters communicated
to the lawyer for purposes of seeking legal advice.
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3.14 THE JUDICIAL SERVIC E ACT (NC)- r C)F 2011)

3.14.t Prorrosed amendment to section ls(fx b) of the
Act

Delete thc word
' 'fourteen' '

seven zrnd substitute tl-rcrcftrr thc word

(i) Stakeholders'submissions

The Judiciary clrew the attention of the Committee to the
reference to the "Prime Minister" and arrerngemcnts for
consultalions that existed during thc Grand Coalition
Government in the provisions clf section 15. Thesc provisions are
obsolete and it proposed that section l5 be amended aocordingly.

(ii) Rationale for the amendment

The Comrnittee observed as fbllows -
(a) 'l'his Arnenclment seeks to increasc the duration for the

National assembly to consider appointrnent of tnembers of
the JSC undcr Article 17l(2)(h) (those who represent the
public) fiorn Tdays to 14 days.

(b) This amendment will align the same with the provisions
under the I'}ublic Appointrnents (Parliamentary Approvals)
Act.

(c) 'l'he rcf-erences to the consultations undcr the National
Accord ancl Reconciliation Act are spent and require to be
retnovcd lrorn the law.

(iii) Recommendation

The Cornmittee recommends that Section l5( I Xa) of thc Act bc
furthcr amended to remove the spent provisions relating to
consultations required under the National Accord and
Reconciliation Act. This is by deleting the words "until after the
f-rrst elections under the Constitution, the Presidcnt shall, subject
to the National Accord and Reconciliatior-r Act, 20O8 (No. 4 of
2OO8) and after consultation with the Prime Minister, within
seven days of the commencement of this Act, substittrting
therelbr the worcls " The President shall, whenever a vacancy
occurs".
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(iv) Rationale

'fhe National Accorcl ancl Reconciliation Act and procedure for
consultations thereunder lapsed afler the first elections under the
Constitution of Keny a, 20 I O.

3.14.2 Pronosed amendment to section 15(2) of the Act

Delete the expression "within three days of receipt of the names"
and substitute therefbr the expression "within three days after
approval by the National Assembly as contemplated under
Article 25O(2)(b) ol the Constitution".

(i) Stakeholders'submissions

The Attorney General wrote to the Committee that the
proposed amendment had not been emanated from his office
together with the amendments forwarded to the National
Assembly fbr publication. It is his submission that the
amendments have f'ar reaching policy implications and legal
consequences. He was 01'the view that the amendments ought to
have been processed in consultation with the responsible offices
as is supposed to the proccdure.

The Judiciary proposed a deletion of the amendment since, in
its view; it was unconstitutional as it violates Articles 171 and
248 of the Constitution of I(enya. Article 250(2) (b) does not
apply for the appointment of members of the Judicial Service
Commission. Further, thc PARLSCOM, SRC and JSC are
special Constitutional Cornmissions whose members are neither
vetted nor approved by Parliament hence this amendment would
be discriminatory against the JSC. 'fhey draw the attention of the
committee to the Justice Mohamed Warsame case. The
amendment would lead to inconsistency in the application of
section I 5 of the Act.

The l(enya Magistrates and Judges Association opposed the
amendment and submitted that it was unconstitutional as it
violated ArticlelTl o1'the Constitution of Kenya.

Muturi S.K. & Co Advocates supported the amendments. The
firm was of the view that drafters of the Constitution could not
have envisaged a situation where there is election of persons to
constitutional commissions then checks and balances provisions

for interpretation of the Constitution in a manner that promotes
good governance.

63



-fhey arguecl that vctting was the only way tl-rat suitability and
integrity can be guarzrnteed. They proposcd lirrther arnendments
to the JSC Act to givc ef'fbct to the right to Access to infbrmation
as JSC lackcd transparency and accountzrbility ir-r its operations.
They furthsr proposed that JSC publishes a list olcases pending
in court and thosc pending on a qLrarterly basis and also publicize
the amounts it collects by way ol flnes, donations, gifts etc.

(ii) Observations
'I'he Committee observed that-

(a) The amcndment seeks to provicle fbr erpprovzrl by the
National Assernbly prior to appointment by the Prcsident, of
nominees to the Judicial Service Commission;

(b) Following the enactment of the Constitr-rtion in 2010, the
first members o1'the Judicial Scrvice Commission under the
Constitution were approved by the Nationarl Asscrnbly in thc
lOtl' Parliament. As such, the prccedent has been set with
regard to the vetting of all rnembers of the Judicial Service
Commission. Indeed, the Attorney General and Chief
Justice, who are members of the Commission by virtue of
the off-rces thcy hold are also vetted and approved by the
National Assembly fbr appointment;

(c) -fhe proccss ol election of members of the Judicial Service
Commission to represent the Judges of the Suprcme Court,
Court of Appeal, High Court and Magistrates and Advocates
is a proccss ol"identit'ication and recommendation" in other
words "nornination", similar to the one undertaken by the
President when identifying suitable nominees to be
appointed;

(d) Article 250(2)(b) stipulates that -

250(2) The Chairperson and each member oil'a commission
ancl independent cffice shall be-
(a) Identifiecl and recommencled Jbr appointment in a

manner prescribed by national legislation:
(b) Approved b-v the National Assembly;
(c) Appointed by the President.

(e) In view ol'tlie above proviilons of Article 250. all me bers
of constitutional commissions are approved by thc National
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Assembly. Indeed, even members of the Parliamentary
Service Commission who are elected by the people and who
were recently appointed alter the commencement of the 12th
Parliament, were sub.jectod to an approval process;

(f) There is no exprcss provision to oust the jurisdiction of
Parliament to vet members of the Judicial Service
Commission;

(g) Notwithstanding that the issue of constitutionality of the
vetting of JSC cornmissioners was not canvassed during the
lOth Parliament when the commissioners under Article l7l
were vetted, Parliament is a House that follows precedent
and is bound by its customs, practices, usages and traditions
and as such, it does not easily deviate from its own practices
and precedent unlcss there is a compelling justification to do
so.

(h) Article 259(l) of the Constitution provides that rhe
Constitution is to bc interpreted in a manner that promotes
is purposes and values, advances the rule of law, contributes
to good governance among other things. Article 259(3) of
the Constitution provides that every provision of the
Constitution shall be construed according to the doctrine that
the law is always speaking. In light of the foregoing, the
drafters of the Constitution, and Kenyans generally,
intended for a mechanism that would ensure a transparent
process whereby the appointment of State Officers and
public officers whose suitability meets the constitutional test
of integrity. The pmvisions under article 25O(2)(b) allows
for the people's elected representatives to the persons
proposed to hold certain off-rces, in this case members of the
Judicial Service Commission. Indeed the doctrine of
separation of powers underscores the independence of each
arm of Government but there is no absolute separation as the
three arms put in place mechanisms that check and balance
each other against cxcesses.

(i) [n the past, it has been alleged that the election of members
to represent -iudges and magistrates has been marred by
electoral malpracticcs such as voter bribery as was alleged
in2Ol6 and indeed alluded to by the former Chief Justice,
Willy Mutunga, who stated that even the election ofjudges'

with corruption, with the officials bribing others to vote for
them. These issues were never addressed by the JSC or the
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House which had lto ttpportunity to vet those
reprcsentatives. -I-he vetting by thc National Asscmbly will
oI'f,er an opportunity filr the I Iottse to consider such
complaints to ensllre that thc Cotnmissioners appointcd are
suitable in terms olcotnpctctrcy zrncl integrity.

0) I'here is need to urgently cnact the provision to allow fbr
pencling and future appointments to be flnalised.

(iii) Recommendation
'l'he Committee recommends that the arnendments as proposed
in the Bill be agreed to.

3.I5 THE KENYA SCHOOL OF LAW ACT (No.26 OF 20l2)

3-l5-1 Propos ed amendment to section 4e\ 16 and Second
Schedule of the Act

Section 4(2)
Delete and substitute therefbr the following ncw subsection-

"(2) Without prejudice to the gcncrality of subsection (l),
the obiect olthe School shzrll be to-

(a)cnsure the continuity ol prol'cssiouetl development for
all cadrcs of the legal professiort;

(b)provide para-legal training;
(c)provide other specialised training in the legal sector;
(d)develop curricula, training tnanuals, conduct

examinations and conf'er acaclcrnic awards; and
(e)undertake research pro-iects ernd provide consultancy

services"

Section l6
-l'he section be deleted.

Second Schedule

Delete paragraphs (a) and (b).

(i) Stakeholders'submissions

Ms^ An nrh Korrrrche onnosed the amcndmcrtts on t
grounds-
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(a) the proposed amendments were of substantive nature and not
miscellaneous hence should be sub-iected to proper public
participation;

(b) The liberalization of training is the sole mandate of Kenya
School ol Law and a viable option would be to devolve the
school to reduce the cost element.

(c) The issues which were subject to amendment were being
handled by the Taskforce on legal sector reforms, and these
amendments pre-empt the report.

(d) The amendment in (a) would convert Kenya Schoor of Law
to a provider of continuous prof-essional development.

Muturi s.I(. Advocates opposed the amendment arguing that it
would dilutc gains made in terms of standards in thE legal
profession.

The National Association of private rjniversities in r(enya
supported the proposal to liberalize the training of Advocates. In
its view, inef flciency at the Kenya School of iaw had prevailed
due to monopoly and lack of competition. It states that other
countries that have robust frameworks for the training of
Advocates had adopted a liberalized. approach to the training.
They cited the united states of America (which had law schools
in every state), Australia, Canada, United Kingdom and South
Africa as -iurisdictions where the equivalent oi the Advocates
Training Programme is offered in various institutions. with the
amendrnents, Kenya School of Law would focus on its key
functions being the continuity of professional development of all
cadres in the legal profession.

(v)Observation

The Committee observed that-
(a) The amendments seek to liberalize the training of

Advocates at post-graduate level, a responsibility currently
vested in KSL.

(b) The provision in section 16 and the second schedule
relating to admission requirements contradict those of the
Council for Legal Education.
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(c)

the terrns of reftrcnce 0l- thc Taskfbrcc. 'l'he 'l-erskf-orcc

sl-rould bc allowecl to complete its work and report to the

AC] sincc enactmcnt ol'the artnendments would bc to pre-

crnpt the recolnmcndatious tll' the'lasklbrce'
'l'l-rcre is necd to urgently adclress the issues in tl're tlill btrt

through substantivc amendrnents t() bc cfI-ectcd tlnce thc

taskfbrce completcs its tnandate'

OF THB DIRECTOR OF PUBLIC
3 .T7 THE, OFFICE

PROSECUT IONS ACT 20l3 NO - 2 0F 2013

3.17.1 ProDos ed amend ment to sec tion 2( 1) of the Act

ln the dcflnition ol"invcstigative Agency", delcte the cxpresslot-t

" I'.thics trrrcl Anti-Corruption Comm iss ion"'

(i) Stakeholders' submissions

-I.lreAttorney-Generalsubrnittedthattheprtlposedamctrdtncnt
didrrotoriginatelromhisclfflceandfurther,theamendments
haldlar."o"hi,,gpolicyirr.rplicationsandlegalconsequences.IIe
was of the view that the atnendments ought to havc bcen

pr<>cessecl in consultation with the responsible instituti<lns and

nced to be withdrawn at this Point'

'l'he Oftice of the Director of Public Prosecutions objccted to

thc amcndlnent on the fbllowing grounds-

(a)

(b)
(c)

(cl)

TransparencY
grortnds that de
light agailrst gr

It will curtail the powers of DPP to prosecLrtc mattcrs

relating ttt corruption in that the DPP cannot direct or
,..1u"rlfbr infbrmtrtion fiorn L')ACC if thc amendmcnt
is etfectccl. Scction 5 of the ODPP Act empowers the

DI'}P to, in exercise oi State powers ol proscct-tticln'

direct an investigative agency to conduct an

investigation;
It will iclve.sely at'['eot cases under investigation;
"I'he Offlce was not awarc of the origin and intention
ol'the amendtrrent.
.[.hc amendrncnts errc not of a rniscellane<lurs nature aud

or-rghttobecflecteclthr<>ughsubstalntiveamclrclnlcllts
zrller exhaurstive consultations.

International opposcd thc amendment <lt-t

lirrking ODI'}I) ancl IIACC would bc a blow to the

afl. Further, ()DI)P was the sole body lnandated
() coll uc

whercby their role endcd uPOninvestigative mandatcs
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forwarding their recommendations to ODPP tbr action. The
amendment may also likely aflbct inter-agency coordination in
investigation ancl prosecution oI- corruption cases.

The Law Society of I(enya opposed the amendment
submitting that the function of the ODPP was to prosecute
matters and not investigate. 'fhe investigative powers should
remain with FjACC-

The Ethics and Anti-Corruption Commission submitted that
it had not presented the amendments but that they may have been
informed by a decision on the independence of the Commission
as an independent Constitutional Commission hence that it is not
subject to direction by any person. Section I I of the Ethics and
Anti-Corruption Commission Act mandates the EACC to
investigate and recommend to the DPP the prosecution of any
acts of corruption, bribery or economic crimes or violation of
codes of ethics or any law enacted pursuant to Chapter six of the
Constitution. The Anti-Corruption and Economic Crimes Act
does also empower the EACC to investigate and mandates it to
report to the DPP on the results of an investigation (section 550.

(ii) Observation

The committee observed as follows-

(a) the amendment will remove the EACC from the
investigative agencies undcr the purview of the Dpp.

(b) The Anti-Corruption and liconomic Crimes Act (ACECA)
and the Ethics and Anti-corruption Commission Act
mandate the EACC to implement the two Acts and
accordingly empower it to carry out investigations and
submit reports on the investigations to the DPp.

(c) 'I'he amendment will interf-ere with provisions in other Acts
significantly.

(iii) Recommendation

The Committee recommends that the amendments be rejected.

(iv) Rationale for rejection of amendment

The Committee considered thc views of the Stakeholders who

EACC stated that they were unaware of the source of the
amendments and the rationale fbr the same as it was not included
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3. l8 TH

in the Mem<trerndum ol'()biects an<l Reasons in the Bill. 'fhe

committee was ol'thc vicw that given thc amount ol debate the
amenclments clicitccl, they were not miscellanctltts in naturc but
substantive. 'fhcre is thcrelbre need lbr further consultations
with relevant stakch<tldcrs befbrc cnactlncnt ancl this atnendtnent
shoulcl thereforc be re'iccted at this point.

E KENYA LA\ry REFORM COMMISSION ACT (NO
19 0F 2013)

3.18.1 Prorrosed a mendment to section 6(tXa) of the Act

Delete subparargraph (v) and substitutc therefor the tollowing
new subparagraplr -

"(v) that the public is inlbrmed of review or proposed
reviews ol'any laws"

Delete subparagraph (vi) and substitute therefilr the lollowing
new sttbparagraph -

(i)
'fhe

"(vi) that it kecps trn upclated database of all laws passed
by Parliarnent ancl all laws under review"

Stakeholders subrnissions

National Council for Law Reporting (I(enya Law)
objected to the atnendt.t-tct1t to paragraph (vi) on the following
reasons-

(a) Kenya Law tnerir-rtains tt comprchensive and up to date
database ol'all thc l-zrws ol Kenya. 'l'his was dcveloped and
is mainterined ers pzrrt ol' the delegated mandate of the
prcparatior-r of the annual supplement under the Revision
ol Laws Act (Cap I ).

(b) The apprehension is that the amendment may be construed
to mean that Kenyet Law is not allowed to maintain a

dzrtabase o1'thc [,irws of' Kenya if the Kenya [-aw Relbrm
Commission shoulcl only tnaintain this.

(iii) Observation
-fhe Committce obscrved-

(a) -fhat the atnendtncnts scck to rectify grammatical errtlrs;
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(b) The apprehension by the National Council for Law
Reporting is unsubstantiated as the law does not disallow
it from maintaining a database of the Laws of Kenya as it
currently does.

(iv) Recommendation

The comrnittee recomrncnds that the amendment as is in the Bill
be agreed to

3.I8.2 Pro osed amendment to section 8(4) of the Act

Delete and substitr.rte thercfbr the fbllowing new subsection-

"(4) The mernbers ref-erred to in paragraphs (lXb) and (c)
shall be offlcers fiom the Office of the Attorney-General
or the respective State Department, as the case may be, and
a representative fiom the Law Society of Kenya',

(i) Stakeholderssubmissions

f'he committee did n<lt receive any representations on the
amendment.

(iii) Rationale for the amendment

To clarify on membership to the commission and to provide for
a representative ol'the Law Society of Kenya.

(iv) Recommendation

The committee recr>mrnends that the proposed amendment be
agreed to.

3.18-3 Pro osed am endment to section I I of the Act
Subsection (5) - t)elete the expression "(3) (g)" and substitute
thcrefbr the expression "(4) (g)".

Subsection 8- Delete.

(i) Stakeholderssubmissions

Thc Committee did not receive any representations on the
amendment.
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(i) Rationale for the amendment

-I-o correct erroneous cross referencing. 'I'he provisions referring
to the first general clections under the Constitution are obsolete.

(ii) Recommendation

The Committee recommends that the prgposed amendments be

agreed to.

3.18.4 Proposed amendment to section f2(3) of the Act

Delete and substitute theref-or the lbllowing new subsection-

"(3) The Chairperson and the Members appointed under
subsection 8( I ) (b) shall serve on a full-time basis while
the Members appointed under subsections 8( I ) (c), (d), (e),
(f) and (g) shall serve on a part-time basis"

(i) Stakeholders submissions

The Committee did not receive any representations on the

amendment.

(ii) Rationale for the amendment

To clarify the terms of service of the chairperson and the
members.

(iii) Recommendation

The Committee recommends that the proposed amendments be

agreed to.

3.18.5 Prooosed amendment to the second schedule
ara ra h 5

Delete the word .'three" and substitute theret-or the word "five"

(i) Stakeholders submissions

The committee did not receive any representations on the
amendment.

(ii) Rationale for the amendment

'lhe rationale is to increase the quorum tt> t-tve as the commission
is. corn noserl of even members. A q uorum ol three would
expose the commission to a likelihood ol hosting two para
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meetings. As it is also, the resolutions of minority members also
bind the entire Commission.

(iii) Recommendation

The committee recornrnends that the proposed amendment be
agreed to.

3.19 THE NAIROBI CENTRE FOR INTERNATIONAL
ARBITRAT ION ACT. 2013 (NO. 26 oF 2013)

3.19.1 Pro osed arnendment to section 6( 1) of the Act
Delete the word 'Justice" appearing
substitute therefbr the word ..flnance,,.

ln paragraph (c) and

Delete paragraph (f) and substitute therefor the following new
paragraph-

Delete the word "five" appearing in pzrragraph (e) and substitute
therefor the word "three"

"(f) one person each nominated by the fbllowing bodies (f)
respectively-

(i) the Kenya National Chamber of Commerce and
Industry;

(ii) the Law Society of Kenya;
(iii) the Kenya Association of Manufacturers.

(i) Stakeholders submissions

The Chartered Institute of Arbitrators (I(enya Branch)
opposed the amendment to paragraph (e) and proposed that
paragraph (f) be amended to include a ..p..se.,tatlve of the
chartered Institute of Arbitrators, Kenya Branch. This was based
on grounds that the Institute is the only one that trains and
certifies arbitrators and maintains membership of persons in
practice.

The Law Society of l(enya proposed as follows_

(a) that the directorship under paragraph (e) be retained as five
members instead of three since the Nairobi centre is a
unlque body that rs ber
destination fbr mediatio

ng promoted to be the preferred
n and arbitration. This is because
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(b)

E,ast Afiican Community has ljve mernbers states each

making usc of comtrrerciul arbitration and currently only
Ugandi and -fanzania htrcl representation in the Nairobi
Centre ftrr International Arbitration'

thc Institutc of charterecl Arbitrtrtors ol'Kenyzr Branch be

rctained in the clircctorsl'rips since it is the only arbitral
institution and a rna-ior stukeholder in Kcnya'

(ii) Observations

The Committee observcd tl-rat the arnendments-

(a) Un<ler paragraph (c) seek t() include the Principal
Secretary, N.ti,rt-tr.l 'l'rezrsury and not the Principal
Secretary of the Ministry of 'lustice as the Ministry no

longerexists.'|lrePrirrciperlSecretary.freasuryis
repr"esented in serni-aLltonomous instittttions that receive
public funds.

(b) Undcr paragraph (e) aim to reduce thc number of persons

fromdomesticarbitratiorrbodicsinE,astAfricafiomfive
to three.

(c) Under paragraph (f) airn to rcdttce the number of bodies

nominatingLoa.a members by removing the representative
from Kenya Private Sector Alliar-rce and chartered Institute
ol'Arbitrators ancl replacing tl-rern witl-r Kenya Association
of Manufbcturers.

(iii) Recommendation

In the proposed amendment urtrcler paragraph (c) the Committee
recommends that the proposecl amendtnent be agreed to'

In the proposecl amendtnent uncler paragraph (e)' the Committee
.""o-*.nds that the amendmcnt be re-iected

In the proposed amendtnent utrder paragrtrph (f), the Committee
recommends that the atnenclment be re.iected subject to

arnendtnetrt ol subparagraph (iv) to include the words "Kcnya
Branch"

(iv) Rationale for the rejection

of the tnembers to represent thc dorncstic
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in E,ast Africa from flve persons to three persons will create a
problem because the E,ast Africa Community has more than
threc member states. The Committee resolved to retain the
number as flve in order to allow fbr all EAC member states to
nom inate directors.

In the proposed amendment under paragraph (f), the Committee
resolved to retain the provision as it is in the law. The Kenya
Private Sector Alliance is a more general body which includes
the Manufacturers in Kenya. The Chartered Institute of
Arbitrators, Kenya Branch, be retained in the membership as it
is a crucial stakeholder since the Institute is the only one that
trains and certifies arbitrators and maintains membership of
persons in practice.

3. 1 9.2Proposed amendments to section 9 of the Act

Delete the word
"Centre".

"Board" and substitute therefor the word

Delete and substitute therefor the following new subsection-

"(3) The Registrar shall be the chief executive officer of
the Centre and responsible for the day-to-day management
of the Centre and shall be secretary to the Board',

Insert the following new subsection immediately after
subsection (3)-

"(4) The Registrar shall hold office for a term of four years
and shall be eligible for reappointment for one further term
of t-our years"

(i)

The

(ii)

The

Stakeholders su bmissions

Committee did not receive any views from stakeholders.

Rationale for the amendment

provisions clarify -
(a) the registrar's role as the registrar of the centre.
(b) role of the Regisrrar- holder will be the CEO
(c) term of office of the registrar (fbur years) renewable
once.
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(iii) Recommendation

The Committee recomrnends that thc proposed atncndtrrents be

agrcecl to.

3.19.3 Proposed amendments to section 2l of the Act

2(b) Dclete and substitutc therefbr the lbllowing new paragraph

"(b) a Deputy President"

(2c) Inscrt the words "not tnore than" irnrnediatcly befbre the
word "flfteen".

(4) Insert at the end thereof the words "and shall serve on a part-
time basis".

(5) Deletc the words "his deputies" and substitutc thcrefbr the
worcls "his deputy".

Insert the fbllowing new sub scction immediately after sub
section (5)-

"(6) The second schedule shall apply in respect of sonduct
of the afl'airs of the Arbitral Court"

(i) Stakeholderssubmissions

The Committee did not receive any views fiom stakeholders.

(ii) Rationale for the amendments

(a) -t'he proposed amendment to subsection 2(b) aims to
rcduce the dePuties to one;

(b) 'l'he proposed amendment to subsection 2 (c) seeks to
provide clarity that persons appointed under paragraph (c)
shourld not exceed fiftcen.

(c) 'I'he proposecl amendmellt to sub section (4) secks to allow
the President olthe Centre to scrve on part time basis. The
wor<l "deputy" hc>wever requires to be aligncd fiorn plural
to singular if the ermendment to have one deputy president
is agreed to;

(d) 'l'hc proposed amendment is rnisplaced as it should be
rrnrlr-r sr rhqectirrn f 4\'
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(d)
(e)

(e) The proposed amendment to subsection 6 introduces a
schedule for the conduct of affairs of the Court.

(iii) Recommendatio ns

'fhe Committee recommends as fbllows-
(a) The proposed amendment to subsection (2)(b), be agreed

to.
(b) The proposed amendment to subsection (2)(c), be agreed

to.
(c) In view of the arnendment to subsection (2)(b), it fbllows

that section (4), should be further amended to refer to one
deputy;
The proposed amendment to subsection (5), be deleted.
The proposed amendment to subsection (6), be agreed to.

(ii) Rationale for the amendment
The amendment seeks to clarify the jurisdiction of the
court. [t seeks to rectify the anomaly giving the court both
exclusive original and appellate jurisdiction.

(iii) Recommendation

The committee recommends that the amendment be agreed to.

3.f 9.5 Prorrosed amendmen ts to section 23 of the Act
The section be deleted.

(i) Stakeholders sutrmissions

3.19.4 Pro osed amendm ents to section 22 (1) of the
Act

Delete and substitute therefor the following new subsection-

"(l) The Court shall hear and determine all disputes
referred to it in accordance with this Act, the rules or any
other written law"

(i) Stakeholders submissions

The Committee did not receive any representations from
stakeholders.

stakeholders.
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(ii) Rationale for the amendment
-I'hc deletion erirns to relnove reltrcncc to arbitrertion rulcs made

under the tjnited Natiorrs Commission on lntcrnatiotral 'lrade

L.aw (UNCITnnL).'l'hert modcl law was trcloptccl in 1985 and

has been arnendecl sevcrally to catcr lilr socit'r cc<>nomic changes

but the Centrc has since tnade rulcs that can bc appliecl locally'

(iii) Recommendation
'lhe Committee recomnrcnds that thc atnendtrlent be agrecd to'

3.19.6 Pro rrosed amendmen ts to sect ion 24 of the Act

Delete ancl strbstitute therefor the fbllowing new subsection-

" Alternative Dispute Resolt'ttiot-t

24. Nothilrg in this Act shall be ctlnstrued zrs precluding the

Court fiom adopting and implernenting, on its own motion
or at the request of the parties, any othcr appropriate lneans

of dispute resolution"

(i) Stakeholders sutrmissions

'I'he comrnittee did not receive any rc-prcsentations fiom
stakeholders.

(ii) Rationale for the amendment

'l'o remove ref'erence fiorn the extrt]lples ol'Altcrnative Dispute
Resolution rnechanisms that may bc aclopted'

(iii) Recommendation
'fhe Committce recommends that the artnendtnent be agrecd to.

3.19.7 Prooosed amendments to sect lon 25 of the Act

Delete and substitutc therefbr the [ollowing ncw sectlon -

"25. The Board may make rules fbr 
-

(a) thc dispr-rtc rcsc>lution tcchniques alrd processcs to be

administered bY the Court;
(b) the Inatters rescrved lbr the Cotrrt it-t

other law;
(c) the general procedure of tl-rc Court; and

the Act or any

(d) any other ma
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(i) Stakeholderssubmissions

l-hc Committee did not receive any representations fiom
stakeholders.

(ii)
'fhe

Rationale for the amendment

amendment seeks to amend the provision delegating
legislative powers to the Board of the centre as regards the rures
that the Board may make.

(iii) Recommendation
-fhe Committee recommends that the proposed arnendment be
agreed to.

3.19.8 Pronosed arnen dmen ts to schedule narag rarrh I
lnsert the following new

paragraph (2) -
subparagraph immediately after

"(3) 'I'he chairperson shall hold office for the period of his
appointment as a member of the Board or lor the term
specified in the instrument of appointment as such, and shall
be eligible fbr reappointment for one further term,,

(i) Stakeholderssubmissions

The Committee did not receive any representations ftom
stakeholders.

(ii) Rationale for the amendment
'I'o provide for a term of of fice fbr the chairperson

(iii) Recommendation
'l'he Committee recommends that the amendment in the Bill be
agreed to.

3.19.9 Prooosed new Daragraoh

I{enumber the existing Schedule as the First Schedule and insert
thc fbllowing new Schedule -

SUCOND SCHEDTJI-B (s.21(6))

r, Ar, l.All<s ut. I HLL,'NIJUU I ()T. I
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5

l. T'he President of the Ctlurrt shall co-ordir-rate and supervise the

managcment of the zrf-ttrirs tll'thc Ctlurt.

2. The President shall cotlstittrtc ptrncls consisting of an odd
nurnber of members etIrcl trlltlcate nl.rtters to such panels f1rr thc
bctter perfbrmance of the functions tll-the Court'

3. A matter ref-errecl tO the Cottrt mtry bc heard and determined
by one rnember or a perucl ol' trot less than three members in
accordance with the court rulcs tll'proccdure tnade under section
25 of this Act.

'fhe President ol the Court shall subrnit quarterly progress
reports to the Board setting out the activities of the Court during
the pcriod covered bY the report-
ThqPresiclent of the Court rnay dclegatte any of his duties to the

Deputy President.

(i) Stakeholderssubmissions
'I'he Committee did not receivc any representations lrom
stakeholders.

(ii) Rationale for the amendment

The amendment f-ollows the arrtendtncnt to section 2l(6) which
introduces the schedr-rlc cr>ntaining provisions for the conduct of
al'fairs of the Court

(iii) Recommendation

The Committee recommcnds that thc zrtnendment in the Bill be

agreed to.

3.20

3.20.1

THE COMPAN IES ACT.2OI5 (NO 17 0F 2015)

Proposed amendment to section 151(3) of the Act

lnsert the words "extcrnal ancl independent" irnmediatcly after
thc words "certifled by thc c<>tnpany's".

(i) Stakeholderssubmissions
-l'he Cornmittee did l1o1 rcceivc erlly representations fiom
stakeholders.
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(ii) Rationale for the amendment

To require a declaration of interest filed by a director of a public
company to bc accompanied by a report of the external auditors
of the company certifying the value of the transaction if it
exceeds lOo/o ol the value of assets of the company. As it is
presently, the law only requires that the certification to be done
by the company's auditors without specifying if they should be
external auditors.

(iii) Recommendation

The Committee recorrmends that the proposed amendment be
agreed to.

3.20.2 Pronosed amen dment to section 258 of the Act
Insert the fbllowing new subsections immediately after
subsection (4)-

"(5) If the number of votes for and against a proposal are
equal, the Members shall refer to the Memorandum and
Articles of Association or the Shareholders, Agreement.

(6) Where neither the Memorandum and Articles of
Association nor the Shareholders' Agreement have
provisions relating to equality of votes, the person presiding
at the meeting shall have a casting vote.,,

(i) Stakeholders submissions

The Committee did not rcceive any representations from
stakeholders.

(ii) Rationale for the amendment

The provision is introduoed to guide the company on the manner
to break a tie during voting, that is, by ref-erring the company to
its Memorandum and Article of Association.

It further seeks to provide clarity where no such provisions exist
in the memorandum and Articles of Association, that is, the
person presiding to have a casting vote to break a tie.

(iii) Recommendation

The Committee recommends that the
agreed to

83

proposed amendment be



3.20.3 Pro osed new section to the Act

Insert lhe fbllclwing new section itnmediately after scction
27 5-

"Annual General Meeting"

275A. (l) trvery company shall convene a general mceting
oncc a ycar.

( I ) Subsection ( I ) does not apply to a single-member company'

(2) l-he Registrar may, on tl"re application ol thc company, or
fbr any othcr reason the Registrar cletermines necessary,
extcnd the period rcferred to in subsection (l) even if, as a
result, thc period is extended bcyond the calendar year.

(3) A compally that contrzrvencs this section cortmits an

of-lbnce arnd is liable on ct>nviction to a flne not excceding
one hundrccl thousand shillings"

(i) Stakeholders sutrmissions

The Committee dicl not reccive any representations from
stakeholders.

(ii) Rationale for the amendment

'fhe Cclmmittcc observed thzrt-

(a) l'rovisiou relatcs to thc convening ol an Annual General
Mceting and proposes to penalise companies that fail to
convcnc zrr-r AGM evcry year ers required;

(b) Section 3lO of the Colnpanies Act provides for convening
ol' meetings as mandatory lor l'trblic companies and
pcnalty a defaulting company and its officers is set at one
rnillion shillings.

(c) 'I'hc rules and standards expected ol public companies, is
higher trncl morc stringent than those applicable to private
cornpanies and single member companies;

(d) n rcvicw ol- other comparative -iurisdictions such as

Austrarlia ancl tJK reveal that private companies are not
cornpelled to call fbr Annual General Meetings' Public
companies on the other hand must hold annual general
mcctings and as such, the filing of arnnual returns with the

with the law.
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(iii) Recommendation

The Cornmittee recommends that the provision be re-jected

(iv) Rationale for the rejection

The Committee was of'the view that section 310 of the
companies Act already provides for the convening of an Annual
General Meeting fbr public companies and is sufficient to
safbguard the interest of shareholders.

3.2O.4 Pro osed amendm ent to section 281(2) of the Act
Delete the word "general" appearing in paragraph (b)

(i) Stakeholderssubmissions

The Committee did
stakeholders.

not receive any representations fiom

(ii) Rationale for the amendment

The amendmcnt aims to require any
comply with the norice period specified

(iii) Recommendation

meeting being held to

The cornmittee recommends that the proposed amendment be
agrced to.

3.20.5 Pronosecl arnendment to section 329 of the Act
"( 1) Delete and
5ubssslion-

substitute therefor the fbllowing new

(1) fhe directors ol a company may exercise a power of
the company to-

(a) allot shares in the company;
(b) grant rights to subscribe fbr or to convert any

security into shares in the c()mpany,
only if thcy are authorised to do so by a resolution ol.
the company.

conclitions".

85

be uncon2 l)eletc the words "and ma



(i) Stakeholderssubmissions

Thc Cornmittce dicl not reccive ally rcprescntations liom
stakeholders.

(ii) Observation

As it is presently in thc law, the directors ola company may only
exercise the powers to allot sharcs only if ar,rthorized by both the

Articles ol Association and a resolution of the company. 1'he

proposed amendment would elnpowcr the directors to make

allotments of shares using u restllution tlnly'

(iii) Recommendation

The Committee recommerrds that thc arnendment be rc-iccted.

(iv) Rationale for rejection of the amenclment

To empower the directors of a ctlmpany to allot shares pursuant
to a Bbard Resolution only gives powers that rnight be easily
abused. It is important that thc Articles of Association also
empower the Directors to allot sharcs.

3.20.6 Proposed a mendment to section 72lG\ of the Act

(3) Delete and substitute therelor the lbllowing
subsection-

new

(3) f-he directors of a public company rrray appoint an auditor
or auditors of the comPanY

(a) at any time beforc thc gencral rneeting at which the
cornpany's first financittl staternent is presented;

(b) following a period during which the company, being
excmpt fionl audit, did ntlt htrve any auditor, at any time
bcfbre the next gencral mcetitrg at which the company's
annual financial stertemcnt is ttl be presented; or

(c) to f-rll a casural vacancy in thc ofljcc of' the auditor, but
while any such varcallcy continucs, thc surviving or
continuing auditor tlr auditors, if any, may act:
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Provided that the company shall, at the general meeting, remove
any such auditor and appoint in thcir place an auditor or auditors
as provided for under subsection (4).

(i) Stakeholders'submissions

The Committee dicl
stakeholders.

not receive any representations from

(ii) Rationale of the amendment
-['he amendment is introduced to require a company to, at the
Annual General Meeting, remove an auditor appointed before
the AGM and appoint in their place an auditor or auditors as
provided fbr under subsection (4). This will enable the
Shareholders to appoint prel-erred auditors.

(iii) Recommendation

The Committee recommends that the amendment be agreed to.

3.20.7 Prooosed amendm ent to section 721(4\ of the Act
Delete the
"shall "

word "may" and substitute theref-or the word

Delete paragraph (2)

(i) Stakeholders submissions

The Committee did
stakeholders.

not rcceive any representations from

(ii) Rationale for the amendment

The amendments will makc it mandatory for public companies
to appoint auditors only in zrccordance with the provisions orthe
Act.

(iii) Recommendation

The Committee recommencls that the amendment be agreed to
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3.21 THE BRIBERY ACT (NO. 47 OF 2016)

3.21.1 Proposed amendment to section 13(fXc) of the Act

Insert the word "acquiring" immediately before the word
"property".

(i) Stakeholders submissions

The committee did not receive any reprcsentations from
stakeholders.

(ii) Rationale for the amendment

The amendment is proposed to make minor clariflcations and
corrections.

(iii) Recommendation

The Committee recommends that the amendment in the Bill be

agreed.

3.21.2 Proposed ame ndment to section l6 of the Act

Delete the expressions "7" and "l2" wherever they appear

(i) Stakeholderssubmissions

The committee did not receive any representations from
stakeholders.

(ii) Rationale for the amendment

The amendment makes minor clarifications and corrections.
Section 7 and 72 d() not relate to offence but rather a function or
activity to which a bribe relates. The reference to these two
sections is thereforc rnisplaced. Section 16 is on the offences by
body-corporates.

(iii) Recommendation

'l'he Committee recommends that the amendments in the Bill be

agreed to.
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3.21.3 Pronosed amendm ent to section 27(21 of the Act
Delete the words "this Act" appearing immediately after the
words "offence under" and substitute therefbr "the Act referred
to in subsection ( I )".

(i) Stakeholders submissions

The Ethics and Anti-Corruption Commission opposed the
enactment of the proposed amendment as it does not cure the
anomaly that sought to be curecl.

Prior to enactment of the Bribery Act in 2016, there were
investigations, prosecutions or court proceedings (based on the
offence under the repealed section 39 of the Anti-corruption and
Flconomic Crimes Act, 2OO3 (ACECA), actively on course
before the commencement of the Bribery Act. It is apparent
therefbre that intention of Parliament, in enacting section 27 of
Bribery Act, was to safeguard those investigations or
proceedings instituted under section 39 of ACECA.
However, the provision as it is bears retroactive application of
the provisions of the Bribery Act to of-fences committed before
lts enactment.
the effect that
example, Hon
Kenya at Nair

The courts have indeed given an interpretation to
section 27(2) has retrospective application. For
Justice Ong'udi sitting in the Iligh Court of

obi in REPUBLIC V IIENRY NGUGI NJERU
alias PATRICI{ TTENRY NGUGI NJERU alias PATRICI(
IIENRY NGUGI DOUGLAS Revision A lication IYo. 7 o
2O17. in rnterpreting section 27 of the Bribery Act held that this
section is a transitional provision that covers bribery related
of,fences before the enactment of the Bribery Act, 2016. The
Judge then went on to advise that charging a suspect of a bribery
offence "under the repealecl section 39 of ACECA only or
under section 6 of the Bribery Act only woulcl cause
challenges". The Hon. Judge finally upheld the lower court,s
decision dismissing a charge sheet that had set out bribery
offence under the repealed section 39 of ACECA, fbr being
incompetent by virtue of section 89 (5) of the criminal
Procedure Code.
-fhat interpretation of giving section 27 of the Bribery Act
retrospective application in relation to offences under the
repealed section 39 of ACECA, actually violates Article 50 (2)
(n) of the Constitution of l(enva. 2010.'
that: " Every accused person has q risht

I'his Article provides
. not to be convicted

f"
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omitted was not an ol/bnce in Kenya; or a crime under
international law ".

It is therefbre clear that in accordancc with the provisions of the
Constitution, of-f-ences that were committed bcftrre the enactment
of the Bribery Act have to be prosecutcd under repealed section
39 of ACECA. 'l'he spirit of section 27 of the Bribery Act must
have been to prescrve the offbnccs committed under section 39
of ACECA.

Transitional provisions ordinarily preserve what was done under
the repealed statute and anything done undcr the repealed statute
will be continued under the repealed law as if' the repealing
statute had not been made (section 23 (3) (e ) of Interpretations
and General Provisions Act). According to the decision of Hon.
Justice Ong'udi in the case referred abt>ve, Section 23 of
Interpretations and General Provisions Act, being provision of
general application would not apply whcrc there is a specific
provision dealing with repealed law.

The L,ACC drew the Committee's attention to the transitional
provisions in Section 7l of ACECA, which states:

71. Of fbnces under the repealed Act

( I ) This section applies with respect to offences or
suspected offences under the repealed Act committed
before this Act came into operation.

(2) 'I'his Act, other than Part V, applies, with any
nccessary modifications, with respect to off-ences
described in subsection ( I ) and, ftrr that purrpose, such
off-ences shall be deemed to be corruption or
economic crimes.

(3) For greater certainty, this section-
(a) does not apply with respect to any act or omission
that, at the timc it took place, was not an offenoe; and

Therefore, in order to address the ambiguity in Section 27 (2) of
the Bribery Act and which seems not to be cured by the proposcd
amendment it proposed the proposed amendment be deleted and
substituted with the following;

"Any Inve.stigation or prosecution or court proceedings
instituted be/bre the Commencement oJ- the Bribery Act

olJbnce under thebased on an
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Economic Crimes Act 2003 shall be continued under the
Anti-Corruption ancl Economic Crimes Act 2003. "

Anjarwalla & Khanna Advocates proposed that section 27 (2)
of the Bribery Act,2O l6 is amended to read as follows:

"The Bribery Act shall not apply with respect to bribery
olffences or .tuspected bribery olfences under the Anti-
corruption ancl Economic Crimes Act, 2003 committed
before the coming intolforce of the Bribery Act, 2016."

The rationale is that the proposed amendment seems to be a
rectification of a presumed reference error to the Bribery Act,
2016 instead of the Anti-corruption and Economic Crimes Act
2OO3. The amendment, however, does not address concerns on
the retrospective application of section 27 of the Bribery Act,
20t6.

The Law Society of l(enya is of the same opinion as the above
in that the amendments do not address the concerns on the
retrospective application of section 27 of the Bribery Act.

(ii) Recommendation

The Committee recommends that an amendment be moved to
section 27 by deleting subsection (2) and substituting therefor
the fbllowing new subsection (2)-

Any Investigation or prosecution or court proceedings instituted
before the Commencement of the Bribery Act based on an
offence under the Anti-Corruption and Economic Crimes Act
2OO3 shall be continued under the Anti-Corruption and
Economic Crimes Act 2003."

(iii) Rationale for the amendment

The proposed amendment will cure the issue of retrospective
application oI-the Bribery Act to offences committed prior to its
enactment. The amendment in the Bill as drafted does not
address that issue hence the Committee proposed this
amendment. The right to not be convicted for an offence that was
not a crime at the time it was committed is in accordance with
Article 50(2Xn) which provides that-

"Every accused person has the right to a fair trial, which
includes lhe right-
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(n) not to be convictedfor an act or omission that at the time
it was committed or omitted was not-

(i) a olfence in Kenya; or

(ii) a crime under interncttionql law"
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ANNEXURE 1

(Minutes of Committee sittings)





MINUTES OF THE FIFTY-FIRST SITTING OF THE DEPARTMENTAL
COMMITTEE ON .IUSTICE AND LEGAL AFFAIRS HELD ON
WEDNESDAY 13'rrr JUNE 2018 AT ll:30 A.M. IN COMMITTEE ROOM 9

MAIN PARLIAMENT BUILDING

PRESENT-

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
John Olago Aluoch, M.P.
William K. Mwamkale, M.P.
Charles Gimose, M.P.
John M. Wambugu, M.P.
George G. Murugara, M.P
Jennifer Shamalla, M.P.
Beatrice Adagala, M,P
Anthony G. Kiai, M.P.
Gladys Boss Shollei, CBS, M.P
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MIN No. 177 12018: PRELIMINARIBS

The Chairperson called the meeting to order at l0:00 a.m. which was fbllowed by a
word of prayer fiom Hon. Alice Wahome, M.P.

MIN No. 17812018: CONSIDERATION AND ADOPTION OF THE
DRAFT REPORT ON THE STATUTE LAW
(MISCELLANEOUS AMENDMENTS) BILL. 20I8

The Committee considered and adopted its report on the Statue Law (Miscellaneous
Amendments) Bill,20l8 (National Assembly Bills No. 12). The adoption of the

report was proposed by Hon. George Murugara and seconded by Hon Jennifer
Shamalla. Hon John Olago Aluoch dissented to the proposed amendment to section
l5(l) of the Judicial Service Act, 2011. The amendment provides for approval of
members of the Judicial Service Cornmission by the National Assembly prior to their
appointment by the President.

MIN No. 179/2018: CONSIDERATION AND ADOPTION OF REPORT
ON A PETITION BY MR. PETER GITHAIGA
MUNYEKI ON PROPOSED AMENDMENTS TO
THE KENYA SCHOOL OF LAW ACT

The Committee considered and adopted its report on a petition by Mr. Peter Githaiga
Munyeki on proposed amendments to the Kenya Schoolof Law Act,2012 (No.26
of 2012) and unanimously adopted it. The adoption of the reporl was proposed by
Hon. George Murugara and seconded by Hon. Beatrice Adagala.

In the repoft, the Committee observed and recommended as follows-

l. The Petition had merit in that there is a conflict between the Kenya School of
Law Act and the Legal Education Act and Regulations made thereunder. The
Committee however noted that the Attorney-General had constituted a

Taskforce on legal sector reforms whose mandate was to address the

challenges on training of Advocates and admission requirements. The
Committee was of the considered opinion that the Taskforce should be

allowed to complete its work and report to the Attorney-Ceneral and

Parliament on the proposed amendments to be effected;
2. Taking into cognizance that the Council for Legal Education plays a

regulatory and supervisory role in the legal education sector, there is urgent
need to harmonise the Kenya School of Law Act and the Legal Education Act
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and any conflicting laws and regulations relating to legal education in Kenya
to avert a crisis in the sector;

3. The Attorney-General had constituted a Taskforce on legal sector reforms that
was required to address the challenges on training of Advocates and admission
requirements as part of its terms of reference. The Taskforce should be
allowed to complete its work and report to the Attorney-General and
Parliament on the proposed amendments to be effected;

4. There was need to urgently address the issues raised in the Petition through
substantive amendments to be effected once the Taskforce discharges its
mandate.

MIN No. l8l/2018: CONSIDERATION AND ADOPTION OF REPORT
ON A PETITION BY MR. EZEKIEL NJERU NAMU
TO AMEND VARIOUS ARTICLES OF THE
CONSTITUTION OF KENYA

The committee considered and unanimously adopted its reporl on a petition by Mr.
Ezekiel Njeru Namu to amend various Arlicles of the constitution of Kenya. The
adoption of the report was proposed by Hon. william Kamoti Mwamkale and
seconded by Hon. John Wambugu.

The Committee observed that the petition lacked merit and rejected it

MIN No. l82l20l8z CONSIDERATION AND ADOPTION OF REPORT
ON A PETITION BY MR. MOHAMED MOHAM UD
SHEIKH TO SET ACE LIMIT FOR CONTESTING
FOR THE SEAT OF PRESIDENT AT SEVENTY (70)
YEARS

The Committee considered and unanimously adopted its report on a petition by Mr.
Mohamed Mohamud Sheikh proposing to set age limit for contesting for the seat of
President at seventy (70) years. The adoption of the report was proposed by Hon.
Jennifer Shamalla and seconded by Hon. John Olago Aluoch.

The Committee observed that the petition lacked merit and rejected it
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Mr. Jacob Ondari

Mr. Paul Ndemo
Mr. David K. Too

COMMITTEE SECRETARIAT
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Ms. Doreen Karani
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Deputy, Director of Olfice of the Director
of Public Prosecutions (ODPP)

Senior Public Prosecutor, ODDP
Director Legal Services, EACC

Senior Clerk Assistant
LegalCounsel II
Third Clerk Assistant

MIN No. 17012018: PRELIMINARIES

The Chairperson called the meeting to order at l0:00 a.m. which was followed by a

word of prayer from Hon. Beatrice Adagala.

MIN No. l7ll20l8: CONSIDERATION OF THE STATUE LAW
MISCELLANEOUS AMENDMENT) BILL. 2OI8

NATIONAL ASSEMBLY BILLS No. 12

The following Agencies/lnstitutions appeared befbre the Committee and made

submissions on the Statute Law (Miscellaneous Amendment) Bill,2018-

a) Office of the Director of Public Prosecutions

Mr. Noordin Haji, Directol of Public Prosecutions (DPP) appeared before the

Committee with regards to the proposed amendment to section 2( I ) of the (Office

of Director of Public Prosecutions (ODPP) Act to delete Ethics and Anti-
Corruption Commission as an investigative Agency. He submitted that ODPP

was opposed to the amendments on account of the following-

(i) Section 5 of the ODPP Act empowers the DPP to, in exercise of
State powers of prosecution, direct an investigative agency to

conduct an investigation as such if the proposed amendment is

passed it will curtail the powers of DPP to prosecute corruption
matters since the DPP cannot direct or request fbr information from

EACC;
(ii) The proposed amendments if passed will adversely affect cases

under invcstigation;

(
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(iii) There is no rationale given in the Bill fbr the proposed
amendments

(iv) The Office was not aware of the origin and intention of the
amendment and the amendments are not of a rniscellaneous nature
and ought to be effected through substantive amendments after
exhaustive consultations

b) Ethics and Anti-Corruption Commission

A team led by Commissioner Sophia Lepuchirit, Vice Chairperson of the Ethics and
Anti-Corruption Commission appeared before the Committee with regards to the
proposed amendment to section 2(1) of the oDpp Act to delete Ethics and Anti-
Corruption Commission as an investigative Agency and informed the meeting that
the commission was opposed to the amendment on account of the following-

(i) Section I I of the Ethics and Anti-corruption commission Act
mandates the EACC to investigate and recommend to the Dpp the
prosecution of any acts of corruption, bribery or economic crimes or
violation of codes of ethics or any law enacted pursuant to Chapter six
of the constitution. The Anti-corruption and Economic crimes Act
does also empower the EACC to investigate and mandates it to report
to the DPP on the results of an investigation (section 550.

(ii)There is no rationale given in the Bill for the proposed amendments and
that the Commission is not aware of the origin and intention of the
amendment and further the amendments are not of a miscellaneous
nature.

The vice Chairperson further submitted that EACC was opposed to the proposed
amendment to section 13(1)(c) of the Bribery Act as the proposed provision bears
retroactive application of the provisions of the Bribery Act to offences committed
before its enactment and courls had given an interpretation on the same.

c) Kenya Bankers Association

Mr. waweru Mathenge, member of Legal and compliance committee of the
Association appeared before the Committee and submitted that the Association
was opposed to the proposed amendment to section 3 of the Law of Contract Act
for the following reasons-
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(i) The proposed amendments would inhibit credit to the ordinary rnan and

to smalL businesses that are seeking to grow since lenders may restrict

lending to only very creditworthy persons or only who have access to

security;

(ii)The proposed amendrrents would increase the cost of doing business,

which cost can only be passed on to the customer of the bank thereby

reducing his welfare; and

(iii) The proposed amendments would further inhibit recovery efforts

leading to losses and weakening of banks, which was bad for the

financial system and the economy as a whole. The ordinary person and

struggling businessperson would bear the brunt of the resultant poorly

performing economY.

d) Probation and Aftercare Services

Mr. Clement Okech, Assistant Director, Probation and Aftercare Services appeared

before the Committee with regards to proposed amendments to the to section 2 of

the Probation of Offenders Act and informed the meeting that the Department of
Probation and Aftercare Services proposed that the section be amended in the

proposed definition of the term 'social inquiry repott' by deleting the word "social

inquiry" and substituting therefor the words "pre-sentence" and he gave his

jusiification for the proposal as there were many types of reports being done by

probation officers but the intention in the Bill related to those prepared befbre and

for the purpose of sentencing.

MIN No. 17212018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at

12.00 p.m

]-\'\',."'
Signed

Chairperson

Date LI
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MINUTES OF THE FORTY-SEVENTH SITTING OF THE
DEPARTME NTAL COMMITTEE ON JUSTICE AND LEGAL AFFAIRS
HELD ON WEDNESDAY 6rrrJUNE 2ol8 AT I 0:00 A.M. IN CPA ROOM
MAIN PARLIAMENT BUILDING

PRESENT-

Hon. William Cheptumo, M.p.
Hon. Alice Muthoni Wahome, M.p.
Hon. John Olago Aluoch, M.p.
Hon. Roselinda Soipan Tuya, M.p.
Hon. George G. Murugara, M.p.
Hon. William K. Mwamkale, M.p.
Hon. Adan Haji Yussuf, M.P.
Hon. John M. Wambugu, M.p.
Hon. Gladys Boss Shollei, CBS, M.p
Hon. Jennifer Shamalla, M.P.
Hon. Japheth Mutai, M.P.

ABSENT WITH APOLOGIES-

Hon. Peter O. Kaluma, M.P.
Hon. Ben Momanyi, MP.
Hon. John Kiarie Waweru, M.p
Hon. Johana Ng'eno, M.P.
Hon. Zuleikha Hassan, M.P.
Hon. Charles Gimose, M.P.
Hon. Beatrice Adagala, M.P
Hon. Anthony G. Kiai, M.P.

IN ATTENDANCE

COMMITTEE SECRETARIAT

Mr. George Gazemba
Ms. Doreen Karani
Ms. Halima Hussein
Mr. Omar Abdirahim

Senior Clerk Assistant
Legal Counsel II
Third Clerk Assistant
Fiscal Analyst

Chairperson
Vice Chairperson
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GOVERNM ENT AGENCIES/ INSTITUTIONS

(i) Office of the Attornev-Gen eral and DeDartment of Justice

Margaret Nduku Nzioka - Chief Parliamentary Counsel

elizabeth Ng6ng6 - Chief State Counsel

Emmanuel Gichohi - Senior State Counsel

(ii) .ludic larv

Sharon Mwayuli
Isaac Wamaasa

Resident Magistrate
Senior Legal Counsel

(iii) National Council for Law Reporting

Edna Muthaura - Head of StrategY

Linda Awour ochieng - Head of Research and Development

MIN No.l6712018: PRELTMINARIES

The chairperson called the meeting to order at l0:00 a.m. which was followed by a

word of prayer from Hon. Alice Wahome'

MIN No. 168/2018: CONSIDE RATION OF THE STATUTE LAW
(MISCELLANEO US AMENDMENTS) BILL.20l8

(i) The Judici a rv

The Judiciary, Office of the Attorney Ceneral and Department of Justice appeared

before the iommittee and made submission on the Statute Law (Miscellaneous

Amendments) Bill,2018 (National Assembly Bills No' 12)'

The Judiciary opposed the amendment of section 2(a) of the Judicature Act (Cap

8) on grounit ti,ut it violates the constitution in Articles l6l, 166 and 168' The

ionstitution doesn't contemplate the position of acting judge. It furlher argued

that the proposed amendmeni would violate the principle of security of tenure of

judges and independence of the Judiciary'

The Judiciary proposed deletion of section I 5(2) of the Judicial Service Act (No'

1 of 201t; as in its view, it was unconstitutionalbecause it violated Articles 171

and 248. it argued that Article 250(2) (b) does not apply to the appointment of

members of the:udicial Service Commission. Further, the Parliamentary Service

Commission. the Salaries and Remuneration Commission and the Judicial

2



Service Commission were special Constitutional Commissions whose members
were neither vetted nor approved by Parliament hence this amendment would be
discriminatory against the Judicial Service Commission. [t drew the attention of
the committee to the Justice Mohamed warsame case and argued that the
amendment if passed would lead to inconsistency in the application of section l5
of the Act.

(ii) Office of the Attornev General and Deoartment of Justice

The Office opposed proposed amendments to the Law of Contract Act (Cap 23),
the National council for Law Reporting Act (No.l1 of 1994) and the office of
the Director of Public Prosecutions Act, 2013 (No. 2 of 2013). The Office
submitted that the amendments were part of the Bill it had prepared and approved

MIN No.169/2018: ADJOURNMENT

Signed

Chairperson

There being no other business to transact, the Chairperson adjourned the meeting at
12.40 p.m. till 7th of June, 2018 at 10.00 a.m.

Date 6 Ir
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MIN No.l55l20l8z PRELIMINARIES

The Chairperson called the meeting to order at l0:00a.m which was fbllowed by a

word of prayer from Hon. John Olago Aluoch.

MIN No.15612018z CONSIDERATION OF THE STATUTE LAW
(MISCELLANEOUS AMENDM ENTS) BILL. 2OI8

NATIONAL ASSEMBLY BILLS No. 12

Ms. Doreen Karani, Legal Counsel II took the meeting through a brief on the Statute

Law Miscellaneous (Amendments) Bill, 2018 which proposed several amendments

to the following Acts-

The Judicature Act (Cap 8)

Oaths and Statutory Declarations Act (Cap l5)
The Advocates Act (CaP 16)

The Civil Procedure Act (CaP 2l )
The Law of Contract Act (CaP 38)

The Foreign (Reciprocal Enforcement) Act (Cap 43)

The Probation of Offenders Act (Cap 6a)

The Law of Succession Act (CaP 160)

The Criminal Procedure Code (Cap 75

The Extradition (Contiguous and Foreign Countries) Act (Cap 76)

The National Council for Law Reporting Act 1994

The Witness Protection Act No. l6 of 2006

The Anti-Counterfeit Act No. l3 of 2008

The Proceeds of Crime and Anti-Money Laundering Act No. 9

of 2009
The Judicial Service Act No. I of 201I
The Office of the Director of Public Prosecutions Act No. 2 of 2012

The Kenya Law Reform Commission Act No. 19 of 2013

The NairobiCentre for lnternational Arbitration Act No.26 of 2013

The Companies Act No. I 7 of 201 5

The Bribery Act No. 47 of 2016

Kenya School ofLaw Act No.26 of2012
Legal Education Act No 27 of 2012

The Committee resolved as follows-

Section 3 ( 1) of the Judicature Act should include the Supreme court.
Section 3 on the Law of Contract required consultation with the Kenya

I

ii
iii
iv

vi
vii
viii

ix
x

xi
xii
xiii
xiv

xv
xvi

xvii
xviii
xix
xx
xxi
xxii

a)

b)
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Bankers Association, the Attorney General, the Kenya Private Sector alliance
and the Consumers Federation of Kenya (COFek).

c) Section 123 of the Criminal Procedure Code required clarification by the
Probation and Aftercare Services.

d) Section 2 of the National Council for Law reporting Act,1994 to be clarified
further by the Attorney General, the Judiciary and the National Council for
Law Reporting.

e) Section 3P (4) of the Witness protection Act to read director with a small cap.
f) Section 2 fa of the Proceeds of Crime and Anti-money Laundering Act to be

deleted from the proposed amendments.
g) Section 4 (2) of the Kenya School of Law Act to be deliberated further after

receiving submissions from the Taskforce on Legal Sector Reforms in Kenya.
h) Section 2( 1) of the Office of the Director for Public Prosecution Act to be

agreed on after meeting with the EACC and the Office of the Director of
Public Prosecutions.

MIN No. 15712018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at
12.00 p.m. until 3pm the same day at the same venue.

Signed........
hairperson

Date \ (,
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LIST OF WRITTEN SUBMISSIONS ON THE BILL AS RECIEVED
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l3.Office of the Director of Public Prosecutions
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ETHICS AND ANTI.CORRUPTION COMMISSION
INTEGRITY CENTRE (Valley Rd. /Jakaya Kikwete Rd. Junction) P.O. Box 61'130 - 00200, NAIROBt, Kenya

rEL.:254 (o2O) 2717318t 2720122, MOBTLE: 0729 BBgBBlt2t3
Fax.254 (O20) 2717 473 Email: eac inte rit o.ke Website: www.eacc.oo.ke

When replying please quote
)

Our Ref: EACC/LEG 8/16

Michoel Sioloi,
Clerk of the Notionol Assembly,
Clerks Chombers,
Notionol Assembly,
Porlioment Buildings,
P.O. Box 41842,00100.
NAIROBI

Deor

7tt June, 20.l8

I

€

SUBJECT : PROPOSED MtscELLANEous AMMENDMENT oF sECTtoN 27 (2) oF
THE BRIBERY ACT 2OI6

Reference is mode io the obove, our letter doted 2s.o4.2olg ond oppeoronce
before the Justice ond Legol Affoirs Committee on 02.06.2018.

During the oppeoronce before ihe Committee, the Commission wos
requested io submit on the roiionole to the objection to the omendmenl of
sectron 27 (2) os proposed in the Slotute Low (Miscelloneous Amendment) Bill,
20 lB os published in the Kenyo Gozette Supplement No. 35(Notionol Assembly
Bills No. 12).

The proposed omendment to section 27(21 os proposed in the Stotute Low
(Azliscelloneous Amendment) Bill,20lB does not cure the onomoly pointed out
in our lelter doted 21.02.20118 (Copy oitoched).

Seclion 23 of the Bribery Aci stotes thol "fhe Anti-Corruption ond Economic
Crimes Act,2003 is omended by deleting Secfion 39."

There were however investigotions, prosecutions or court proceedings (bosed
on the offence under the repeoled section 39 of the Anti-Corruption ond

commer)cemenl of the Bribery Acl

Tukomeshe Ufisadi, fuije\ge Kenya
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It is opporent therefore thot intention of Porliomeni in enocting seciion 2/ of

Bribery Act, wonted to sofeguord those investlgotions ond or proceedings

instituted under section 39 of ACECA.

Section 27 ol lhe Bribery Act os originolly fromed reods:

"(l) This section opplies with respect to bribery offences or suspected bribery

offences under the Anti- corruption ond Economic Crimes Act 2003.

(21 Any invesligation or prosec ution or court proceedings insfituled before lhe

commence menl of this Acl bosed on an offence under this Acl sholl, wifh fhe

necessory modificotions. be freoled or continued os if lhey were inslifufed

under fhis Acl".

The courts however hove given on interpretotion lo the effect thot ihis section
xomple, Hon. Justice Ong'udi sitting inhos on retrospeclive opplicotion. For e

the High Court of Kenyo ol Noirobi in REPUBI-'C V HENRY NGUG I NJERU olios

PAIRICK HENRY NGUG' NJER U olios PAIR,CK HENR Y NGUG' DOUGLAS Revision

Applicolion No. 7 of 2017. in interpreting section 27 of ihe Bribery Act held thot

this seclion is o tronsitionol provlsion thot covers bribery reloled offences be fore

the enoctment of the Bribery Act, 2016.

The Court held thot o chorge for on offence under the repeoled section 39 of

ACECA should lherefore coter for:

i) The repealed secfion 39 of ACECA since fhot is whot covers the
porticulors
seclion 6 of the Bribery Acf since thof is whoi covers fhe offence
Finolty, section 27(2) of the Bribery Acf os thot is fhe provision that
directs on how mollers invesfigofed and or prosecuied ond court
proceedings cornrnenc ed prior lo lhe new Act would be concluded.

ii)

iii)

The Judge then went on to odvise thot chorging o suspect of o bribery offence
"Under fhe repeoled seclion 39 of ACECA onty or under secfion 6 of lhe Bribery

Acl only would couse chollenges". The Hon Judge finolly upheld the lower

court's decision dismissing o chorge sheet thol hod set out bribery offence
under the repeoled seciion 39 of ACECA, for being incompeient by virtue of

section 89 (5) of the Criminol Procedure Code.

Thol interpretotion of giving section 27 of the Bribery Act retrospective
opplicolion in relotion to offences under the repeoled secilon 39 of ACECA,

octuolly violotes Arlicle 50 (2) (n) of the Conslitution of Kenvq. 2010. This Article
provides thot: "Every occused person hos o right.... not lo be convicled for on
oct or omission thot of ihe lime it wos committed or omitted wos nol on
offence in Kenyo; or o crime under internotionol low".

Page 2 of 4
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It is lherefore creor ihot in occordonce with the provisions of the Constiruiion,offences which were committed before the enocrm.;t;;i-r'e oribery hove iobe proseculed under repeoled section 3g of ACECA. The spirit of section 27 of
[:,,tJf$r"i:tHX hove been ro f,..,.,.uu ihe offencel commiried under

Tronsirionor provisions ordinoriry preserve whor wos done under the repeoredstolute ond onyihing done under the repeoted stotute wl1 6e continued underthe repeored row os if the repeorinj riJtrt. hod not ouun ,noo" (section 23(3) (e) of rnterprerorions ond Genero'iprovisions acrr nccoroing ro the decisionof Hon. Jusrice ong'udi in rhe ."ru. ,."Jur[i";;;.1"s..tion 23 oflnterpretotions ond Generor provisions ecr, being prouirion of generoropplicotion would not opply where ihere is..o specirL [r""'ri." deoling withrepeored row. we wish to drow the commiftee's oileniion ro ihe tronsitionorprovisions in Section 7l of ACECA which stotes:

71. Offences under repeoled Aci

(r) This section oppries with respect 10 0ffences or suspected offencesunder the repeored Act committed before *,ir n.Tlome intooperotion.
(2) This Act, olher lhon porl V, opplies, with ony necessorymodificotions, with respect to offences our.rio"Jln"subsection 

It )ond, for thol purpose, such offences sholl be deemed to becorruption or economic crimes.
(3) For greoter ceriointy. this section_

(o) does not.opply with respecl lo ony oci or omission thot, otthe lime il iook ploce, wos not on offencer;;;
(b) is not to be consirued os ourhorizing the imposiiion of o penortyihot. under section 7t e) of the Constitution, could not beimposed.

Ihe Public procurement. gnd Asset Disposor Act, No. 33 of 20r5 orso hostronsitionor provisions. which ore in ogreemenr with of Articre 50 of theConstilution. Attoched is o copy of on eitrocr of the tronsitionor provision

Therefore, in order to oddress the ombiguity in Sectio n 2r (2) of the Bribery Actond which seem not to be cured by the proposed o-.nd..r,t we proposethot the some be dereted ond substiruted with the forowing;

Any lnvesti otion or proseculion or court proceedinqs inslituled before IheCommencem enl of lhe Briber Acl bosedonq n offencEU
o rru lon on conomtc nmes Act 2003 sholl be r lhe An ti-Corruption ond Econo mic Crimes Ac t 2003

conlinu ed unde

Page 3 of 4



Asstoledinourpreviouscorrespondencestheomendmentproposedobove
willfully oddress tf,e omtiguity in Section2Tl2l of the Bribery Act'

Yours

LAKE D AQO, CBS, MCIATb

SECRET ARY /CH IEF EXE CUTIVEOFFICER

DTlww

Copy to: Hon. Aden Bore Duole,
Leoder of MoioritY,
Notionol AssemblY,
Porlioment Buildings,
P.O. Box 41842,00100,
NAIROBI

t
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ET'E{ ICS Ail6 D AI{T'I-EO R.R.U PTIO N CO M M ISSION
INTEGRITY CENTRE (ValleY Rd. /Jak

TEL.: 254 (020)

When replying please quote

Our Ref: EACC/LEG 8/i 6

MichoelSioloi,
Clerk of the Notionol AssemblY,
Clerks Chombers,
Nolionol AssemblY,
Porlioment Buildings,
P.O. Box 41842,00100,
NAIROBI

aya Kikwete Rd. Junction) P.O. Box 61130 - 00200' NAIROBI, Kenya

27 17318t 2720722, MOBILE: 0729 8888A1 l2l3

Fax:254 (O2O) 2717473 Email: eacc@inteqritv.qo. ke Website www.eacc o e

25th April,20l8

o

o

il,- 1.
r l:-

D

I

1.

I

\

Deor

suBJECT : PROPOSED i ISCELLANEOUS AMMENDMENT OF SECTION 27 (2) OF THE

BRIBERY ACT 2016

Reference is mode to Kenyo Gozeile Supplement No. 35 (Notionol Assembly Bills

No. l2) doted tOrn Aprit20lB ond our letter Ref: EACC/LEG 8/16 doled 2lsr Februory

201B which wos copied to you. A copy is oltoched for eose of your reference'

While we oppreciote lhe proposed Miscelloneous Amendments Bill in response to our

request, we hove reolized ihot the onomoly hos not been fully oddressed os it still

offends Section 50 (2) (n) of the constitution which provides thot;

,,Every occused person hos lhe righl to o foir triol, which includes the righl not lo

be convicted for qn oct or omission lhot of the time if wos commilled or omitted

wos nof an offence in KenYo"-

Further Subsection (p) of Section 50 provides lhoi;

"Every occused person hos lhe right to o fair triol, which includes the right lo fhe

benefit of the leosl seyere of lhe prescribed punishmenls for on offence, if the

prescribed punishment for the offence hos been chonged belween the time thot

the offence wos commifled ond the time of senlencing"'

F{-

To fully curre this inconsistency, we propose lhol Section 27 (2) be deleted ond

substiluted with the followin5l

T uko nes i,e tJ fi s a rii, T u ije nge Re ity :

Pag,e 1 of 2



Anv investiqotion or prosecution or court proceedinqs instituted before the
commencement of lhe Bribery Act bosed on on offence under Anti-Corruption ond
Economic Crimes Act 2003 sholl be continued under lhe Anli-Corruption ond Economic
Crimes Act 2003

This proposed omendment will fully oddress the chollenges we ore
prosecution of bribery coses.

Yo

HALAKE D. WAQO, CBS, MCIATb
SECRETARY /CHIEF EXECUTIVE OFFICER
DT /en

Copy to Hon. Aden Bqre Duqle,
Leoder of Mojority,
Notionol Assembly,
Porlioment Buildings,
P.O. Box 41842,00100,
NAIROBI

focing tn
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Our Ref: EACC/LEG 8/16

Michael Sialai
Date: 21* February 2018

o
Clerk of the National AssemblyClerks Chambe rs
National Assem blv
Parliament Buildings
P.O. Box 41842, 00100
NAIROBI

SUBJECT: pROpO SED MISCEI.TANEOUS AMMENDMEBRIBRY NT OF SECTtoN 27 (2) oF THE

The qborze subject refers

Any investigotion or proseculion or courl proceedincornmencern ent of fhis Act bosed on
gs rnsiilufed be fore fhe

Act
on of f ence under lhis Acl shoil, with the

necessory modificq tiont be lreoled or contrnued os if they were instituted under fhrsThis tronsilion seclion ts onomolous ond it hos been subiect to diverse interprelotions
which hove hod nego tive implicotions in the fight ogoinsl corruption
In the mstterof Re ublic Versus Henry N gugi Njeru. Anti_corruPtion Court of Noirobi; cose

p
no. 15 ot 2Ol7
Economic Crim

rhe rnvestigotions we
were compiel

es Act before the co
re commenced under The Anti_Co rruption onded ofter commenc

mmencement of ihe Bribery Acl. Ihe investigolionsemenl of ille Bribe

:l:lJ:"'f,::ilH:,:?11enl or the Bribery Acr 20r6, Bribe

"r 
tr,e e,ibery"Ai:;;i:7 or The Anri_conupli";;;;;;;i;ij,3?,I::,.oryilg Asenrs wos

_yiruHIff 
:;'rf ,;l::i*rni;r**:Tfi[+ffi 

::T1#ifi:1'^:tffi 
''c;l"3tJi,,J,l':,]1"^soid Section 3e wos derered. tn... ,,.

iffi 5::n:',::1;,'.'x,sfuhlt'x,.f:i::,; 
8"j.:",*!:r*i, 

jlf j jgilrffi

occused wos ch

! trlorcsltc i.;li:rui: .luijttttlr: !ii:ra.t

Anl
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!colcmic C!'irncs n ct
occused for lhe reoso

ACt.

TheliAcgistrnterjeclinecltoocceptchorg;esonddischorgedthe
n thot the occused sfroulO hove been chorged un<ier the Brtbery

lnorulingbytheHighCourlonorevisionoflheobovedecision,theHighCourtheldthot
ihe chorge street musiJe trottta in such o woy so os to coter for;-

The repeoled Section since thot is whot covers ihe porticulors

Section 6 of the SriOery e;f since thot is whot covers the offence

Section 27 12) otthe Sribery Acl becouse it is the provision ihct dii'ects on how'

motiers investigoted, ;""t#';;; Lna-to'|.t proceedings instituied before the

The unonswered queslion remoins, whoi sentence will b.e oo;1ed upon conviclion?

There is o principte ot .ilrr,inor tow ihot "nr 
J;;;;t oe suolbcied to o sentence which i'

heovier ihon ihot p*;ii;;r'en tl.'e qffence wss cornrriitted,'

TheCourtinterpreiotionhosbeenosoresullotJheombiguityofSection2T|2\oIl|he
Bribery Acl qnd this hos .o*"a'numerous"'ch"rrtns"t in-drofting of chorges ogoinst

i)

ii)

iii)

occused Persons

To remove the inconsistency' our proposol iS td hove on urgent

omendment of Section 27 i2) oi the Bribery I'ci lo reod qs follows

miscelloneous

before the
An tnvesti otionor roseculio nor courl oceedin s tnstiluledr

ce under Anti -Corruplion ond
ement of lhe Briber AcI bosedono n ofien

Economiccommenc
Economic Cflmes A
CrimesAc t 2003

HALAKE D. WAQO,.CBS( MCIArb,'

ct 2003 sholl be continued under the nti-Corru tion ond

ECRETARY/ CH IEF EXECUTIV E OEFICERs

Copy to Hon. Aden Bore Duole
Leoder of MojoritY
Notionol AssemblY
Porlioment Buildings
P.O. Box 41842, 00100
NAIROBI
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24.8.2017

Coram: L.N. Mugambi [tfi..LCM
prosecutor _ Ifurun for the state

C Court Clerk * Isaac

.Interpretation _ Engiish

Accusec! _ present

Represented by Cliff Ombeta.

ACCUSEI)

PEASEEEErffi

ich h-e is be{.tri-e r:ne rqot.plea are e:i-E;ressed

Corurrr -- e.[J]tW

The charges aga.inst i_h.e accLi.secl for wh
io be t,rou h.t u

Corilrption & Flcc*c:::-ic Cii

rea

iit._?$.Ar:t i\Jo"!l 6f 2g;g.1

wrrh sec,non zt.g[I_J of .fu.fi*



6t Act. Relying on section ez(zl ar tfu.e Bribery Ac.; a.,d. F.iect'o;r
23(3) (e) cf tiic ,i;:iter-i.r-teta?i,on oi.G.eneral F:i.ovisions .*.,:t:. iCa{- 2
Lars's of tr{en5ra} it vtras her subnrissricn tj]:rar:r:he ctra:;:ges hefore
the court w'dr' propei:ry before flre saier corrl.t. s.he fur:r-trra'
su'bmitted ttrar eoumt & of the cha::ge sheei: ha.d. oeer: r::ar-lgrrt
r::eder the Natio:nal poiice Service Aet ancl i:h
why he rejected it"

invest8ga.tflom.s { @au'.

reo{t y;ei:'ec:i:t .-;..:,,atrerl.

rtlile JBsiberr,r;' j '"-'Lu rlh,l:
'd'tr reD$,'..:; e:,li tlhart

h paesscefl Lbo ll,e l::';1er i:hcl
on i:ovflsictn, of AeEC+r ,",ie f:h.r*

f,r. thdss ease. ee;i,.,oe,r-.t*e;,ai:.I5.,, J[

asl fnasnree[ swe> ruara,.ic,.i1,... .;-6g53-

elfit:,i
itrl,,

.I'!iia

Jtb
,{i''

fAs r.i.{} s(]1L

5" I h.ave before ore t{:e lower corrrt recorc-t. ectii ,i:. ttre',(

charge the }.Ion. Chief iVlagistra_te EIL
"T[-

rfl 6rsi:f.gr::t.'- ]fiI 'irFfir$

:f.iano S::e .::IOn &'Ij}

mew Aet anal
proseeuEilon
rfleslnige t {3

E@8ts

the
,,

ACECA.REV.NO.Z17
lvm

tfir
ttar

as eEea.rJ3r ,BxnDressed.. JI .r.f*cnrarE4,e
sr E9{15} a}f ti{se r$::irnii:ne.1 jl:rr-,=ar,iqrur-:EG

6 [[o. rl7 of. 2OiE hecame ope::a.fu,creai oa 18ft
OLT, Section ZB of 1:he saiei Aet :repea_led Sectj.on 39
-Cosn-ipti.on & Ecoreomic C;rirnes Act {ACEC.Aj,

sect{on 27 af th'e Bribery Aet is 'rhe one deari::r.g wifh. rencling
cases instituted ugder ACECA. At Section Zy(lli.:: irrq:r7j.;,..3s;_
eThfls Seetion app,fles wf,th :iespeat to,hrir,her5lr of;Jenc,,* ,or
suspeeted hrrlbrerxy offes&ees trud,en tftre il,sti-eor:*.r3,,i.:I-:.a*., ss,Eeonoaofle Csitm,es /{e& ?CI08.

aljuarJr
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6\ (2)- ftAuy 
im,vemriir.sintiorin grpr"6seeurtism Gir rscl[uru t)r:"r-e1ii;,1]r56!!6ggflnetd0uted h*)rr,ne the arumunem.eeita*ratc olr unrf,s ;r.rrgii |i:,r:::r*fir e,nam offeaaee us[Eles tfof,E A,e,[ snlalt, r.y:iieln i:li-e ::ii.],..::r6xneafr$r

modlt8ieatt@ats, *e tliemted or e@atimue,el p"s flii t.!:,:*:i' ,i$e,re
instituted ur,"cil,*r. t.hi,s,Aeg.r,

7. On the iuterpretalion of repealecl Laws e*cl the .;:epea.-tin
written laws isection ZB(B) {ei

0f5

rii eral
Provisions Ac,r provid,es .lha*_
o6EtrhrBtre a wx,i.tgem lavr re6leals fln wh.o
wrflttem [aw tfl:,.ram, umness a eo flm

of the Interpreta{1;.,bn
4,t ri!i\..,ith,,

Fatrc. bu'Il;}[

o

o

repea[ snmU rsorl; sf]f6s6: am jlar=es

remedy firu r.espee{: of a
penalty, f,or1Fefl(:urrre or
such iuvestflgrntilon,

+s"n$r t['ie
.0e ?;relere sJit:lsf fi,rr
)vil(gsltf.ou.r, Srirrt:a:i[{ty,"

afor:resai.d" i:-Iit:l(i &tt57e

g Oi.l r.:rB:rt.G'3dl:r i:::n-g, fure
flnetitu&ed re,ors0flnr amd a.my srs.cla CI,smaflty,
lforfeiture or,: 8t rcaefrit y he impo,seci, .ifir li:i the
repealing wrttfe cv t beern emadie,o

B. Article of nstitrrtion of I(enya 2OlO prc,viies:_

:w#:

(a

n has the r"ight to a fair trial, vrltici:
t-

ed for a,: act or ornissior: that at.the :ilne it
ted or orritted was not *

(4 An oflence in Kenya; or

{ii) A c:,:ime under intern-a,rir:na1law.,,
9. There is no d-ispute tftat corn-r-pCy soiiciti.ng a i:e:eefi.i; _i.za-,i aat

offence under the repeaJed secijo:o. 39 of .{r:.ti.-co::ruci:ia.-c. ta
Economic Crirres Aet. Receiving a brtbe H,,lon :_.equcsits ti$

s

not to

ACBCA,REV.NO.717
lwm
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,t

?,4 similarly an offerrce, under tJre B:the1y A.ct. 'fl---r: iliv-c ;'..e ona
aueci the sarzl.e offen€e, and cau:c!.o,t be szu-d ta .rrs,l,c heert
introdtr-ced under tJ-e ljribeqr rAct. Secil:,:.on 2,T iti r,:l 1-he
Bribery Aet is specitc that such offe:r_-r_ces ,vhiett. -iu,Bre

comrnitted., fir.zestigateel. e,rne- instih;ted. tse.fc,re t:.he

corrrmenceme:at of the tsrib
confinued wi'rh. necessary

insti'cuted under the new Aet.

ery frct ough.i tgf,ins

rnocifications as ;fil

Lresl;.Bgr. o:c

[p-.';, {;li,u,*
l:li ';

'!i.O.Section 27 12] of the Briber5r z{ct s rh ec:jl altl1 m.aCe
prolnslon fbr these pending clas on 2.31:li ie) o:r

tjee interpretation Geneial ns applical:ie -rn fne
cireunastances of 'chis case

(e) (supra) show's i
t.hre serid seeij.sn Z:)(gi

be ti.r: 1:r'esarri.a.:lci: oi

e

o

investigations and oce a rcpealed. vrritten ia.;rr' i-r>{:o

the conclusi

hand the

have

new Ac

1

ACECA,REV,N0.7/L7
lwm

e.rttnr der the said i.aw. On the atl:er
of SCC on 27' {2) of the Eri-ne.,;y rrc; is .Lo

tiga a,r:rd pr:oceeclings contin.i;e und..;:1, iJ:re

repealed sec'ijon 89 of tire ACEC.fr

1S seclion 23 (3) ic) (Cap. Z La,nis of Ken:,1a;,;eing
o general applrcation woulcl not apaly ufbere::here
provisiore d'ea.ling vrith the :repeaJed laraz. ,:. 

f?s.d. *.o
ambiguit5r in .sectio:: z7{zl of {he Briber;r rtcr-. ]he-,t:.r= i:he

inapplicability ci seotion zB{sJ (ei oi' the )[n.1:erp;:eiaii.:rn ,3r

General h'ovisions Aet.

lZ.Th.e Hon. chief x4agis'rraie may have been righrl il:. .nis clecisio:o
to some extent bu.t not wholly. If his line of thir:l--:ng was

s

a pro5rrs

lra.ge 5



s
d\r

c 1

(iJ the repeaJe 39 EaA) since il:a.t is a,hm ccry6ssthe parti
what c

S ec on 5 of the {Bribery A.c,i} si-::.ce ilrat is("r) fi.nally section ZT(Z) of tir.e ;Eri-r:eryprovisioi: that directs on hov; .6i4g19r"0;'d/or Proseci-lted and couri
or to tr:e neqr Ac.l woui.d be aond

proceedings

ucted.

o
Act) as

o
I

d pt"L

rsdnne the:u tlre res.pondent shoulcl be aL,rTe:rrned iacourt to a-nsuiej: to th-e appropriate charges. O.r-ae..nuisechargjng hirn
oraEy or undel

?'tr:der eiflaer secliore 39 {repealed) n .4_c.ilcAsecttore 6 of the Bribe;ry Act oarIgT u,oe:,Lci calzseuurat & of the c.harge sheet :a-as ;:.ot af-,,.ec:;e;rl ,rnzsection Sg ,Enri-Corn:-ption 6r Economic rC.rir.ues /rct o;r. tir.eACECA,REY,Na'zltz
lwm

challenges" eo
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t\\ Bribery Act sr:nd. pLea on i.t ,crigTr- to ha.ve ber;.11 i;r_r1_,3:ri l:y tJre
learned lVIag:istrate.

i6"I tlrerefore {ind. that the charge j;r. respect of (.]:,ur:.;:e :. go 2.waa
not properiy draftea.ar:rd the Ho*. chief Iwa.gistralrr: wa.sr r:ight
in rejecting it *nd dischargin g th.e respondent i:::.ci,i:::, $ecti.o,
89 (5) Crimihal procedure Coce irui:
2 were cortcer::.erJ. He er.ied tn
dischargiag t*r.e .-respond,en.t on dre s
cotrnt 3 and d-ischarging the resp
and sr-lbstituted witir an
ttrat plea be taken on it.

17.A rejected charge sheet
proceedings. I f-h

the Director od'pu c
fresh charge

Ruling wi rh
bes
compete

e

ot a bat t<; frrrther
tfirough d:e i),tice of

orcl.er

l'

o s to prepai:,.: e_rtc- ;re2;stter: a
t"h ction at paragtap?, ;,-,, tf tf.-is

als. Thereafrer tjae resporrCent CO

appe tor pf,ea orx, the B counts irefore a
te othe:: 'iha:r Mr. l..FI. Mu-ga.,:n-.1:i: Cni.ef

and delivered flris 13o day of October, Zili.T ilt
at Nairobi.

,.a""ar"r"d/; oc.o. t.4oo rooo.

Iit"[" (0I[IG'[JE]g

.rcvD([i,E

ated,

C
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"tiSUBMISSION OF A MEMORANDUM ON THE STATUTE LAW

(MTSCELLANEOUS) B[LL, 20 t8
NATIONAL ASSEMBLY BILL NO. 12 OF 2018

BY ANNAH KONUCHE

This is memorandum is in response to the call for submission of memoranda for
the above captioned Bill due for passing by the National Assembly. I present this
memorandum in my individual capacity as a Kenyan citizen and as a lawyer and
advocate of the High Court of Kenya.

My comments are restricted to three Acts of parliament namely, the Kenya
School of Law Act (secfjons 4, 16 and. second. schedule), the Legal Education Act
(section 8) and the Universities Act. My comments are as folrows;

1. The proposed amendments to the three Acts named above are too
substantive to be made through an omnibus Miscelaneous Amendment
Act. The proposed amendment to the Kenya School of Law Act and the
Legal Education Act seeks to open up the training of Advocates under the
Advocates Training Program to other entities. This liberalization is not
good since currently the Kenya school of Law is mandated by statute to
do that and is partry funded by government. A viabre option wourd have
been to require the devolution of the Kenya school of Law services to other
parts of the country so that they are easily accessibre by raw students and
reduce the cost element or provide the Kenya School oit.r, students with
loans to cover their training.

2. The proposed amendments being of a substantive natur.e, require theinput of stakeholgl,ers in the legal profession. Granted, Kenya School of
Law has had its fair share of challenges but piecemeal anJ haphazard
amendments will drive the legal education sector into muddier waters than
it already is. A structured approach is necessary in the circumstances
and the current proposed amend.ments will not help matters, they are
more of an ambush than well thought out process.

3' The issue of changes to the legal education sector is one that is currently
being ha,dled by the Taskforce of Legal sector Reforms that is about to
complete its work. The Taskforce was constituted by the Attorney General
and part of its recommendations, although yet to be presented, touch on
the very subject of the proposed amendments and therefore these
amendment preempt the findings of the Taskforce. The Taskforce should
be allowed to comprete its work and submit its report before any changes
to the law on any part of the legal sector can be attempted.
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4. The proposed amendment introduced under section a Q)@) to wit'the
obJect of the School shalt be to...ensure the continuitg of professlonal
deuelopment for all cadres of the legal profession'is likely to convert
ihc I{enya Schooi of Law inLt, a Corrtinuous Froi'essional Deveiopment
(CPD) provider and take away its main mandate being the training of
advocates for admission to the Bar. CPD is a function of a professional
body and in the case of lawyers, the Law Society of Kenya and other entities
such as the Judicia-l Training Institute in the case of the -Iudiciary, t-he

Kenya School of Government for lawyers employed by government and so
on.

5. Council for Legal Education being a regulator, should not at the sarne time
administer both the pre bar and the bar examinations.

6. The Proposed amendment to the Universities Act to have the Vice
Chancellors of Universities appointed by the PSC is ridiculous to say the
least. The University is an academic institution and it is doubtful whether
PSC has capacity to recruit academic staff let alone the heads of academic
institutions!

In conclusion, I urge and caution the National Assembly of Kenya against
introducing substantive amendments by way of an omnibus miscellaneous Bill
without subjecting the contents to strict and rigorous discussions by
stakeholders. The Kenyan education sector in general and legal education sector
in particular, are in shambles because of these kind of changes to the law that
have no blessings of the people of Iienya.

Thank you,

r6,rf vn,rC,L-q
nuc_neAnna o

akonuch ahoo.com
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MEMORANDUM TO THE JUSTICE AND LEGAL AFFAIRS COMMITTEE ON THE STATUTE LAW

MISCELLANEOUS AMENDMENT BILL 2018

Preamble

This submission is made in consideration of the law, policy and practice related to probation officer

work in the court on matters touching on pre-trial services and specifically on bail and bond

administration. These services are increasingly evident both at the law courts and the High Court. The

memorandum seeks to propose amendment to section 1234 of the Criminal Procedure Code (see

below). lt is also made in considerations that there is no single Ministry, Department or Agency solely

responsible for gate-keeping matters arising from the Criminal Procedure Code Cap 75 laws of Kenya as

it is cross cutting to all criminal justice agencies.

Proposal

That a new clause crafted as section 3 of section 1234 to read

ln deciding on whether to gront or releose an occused person on boil under this section, the court moy

ordet o prohotion officer to inquire into the characler, antecedents, associations and communi$
ties of the accused person or any particular matler and prepore ond present before it a boil
intormation report

Justification

The clause will make legal and legitimise the current practice on bail information reports

prepared by probation officers and used by the courts both at the High Court and Lower courts

for bail decision making

It will establish the basis upon which the court can rely on in granting or denying bail and thus

note leaving it to the discretion of the court alone

The current practice of bail information reports or pre-bail reports are based on court

precedents and on Bail and Bond Policy Guidelines (2015) developed by the National Council on

the Administration of Justice (NCAJ)

Further to the foregoing, it will establish means through which Victim(s) concerns can be

brought to the attention of the court before bail is issued

It will also help address the burgeoning Pre-trail/rema nd population with the resultant effect or

reducing overall prison population especially of non-serious offenders

It will help protect the public especially the victim, became the foundation for future bail

supervision and help improve the administration of justice

Joinder of two or more accused in one charge or information
( I ) Subject to Article 49( I Xh) of the Constitution and notwithstanding

section 123, in making a decision on bail and bond, the Court shall have
regard to all the relevant circumstances and in particular-

o

a

1234



\

(a) the nature or seriousness of the offence;

(b) thc charactei', anicccdents, associations and
community ties of the accused person;

(c) the defendant's record in respect of the fulfillment of obligations
under previous grants ofbail; and;

(d) the skength of the evidence of his having committed the offence;

(2) A person who is arrested or charged with any offence shall be granted
bail unless the court is satisfied that the person-

(a) has previously been granted bail and has failed to surrender to
custody and that if released on bail (whether or not subject to
conditions) it is likely that he would fail to surrender to custody;

(b) should be kept in custody for his own protection.

[Act No. 18 of 2014, Sch.]

Submitted by

Clement Okech

Tel:O726702434 Email clement.okech (dorobation. ke

Probation and Aftercare Service

14rh May 2O18

go clemokech @vahoo.com
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FURTHER PROPOSED ADJUSTMENTS TO THE STATUTE LAW
MISCELLANEOUS AMENDMENT BILL 2()I8 WITH REGARD TO AME,NDING
THE PROBATION OF OFFENDER ACT CAP 64

l. Definition of,Social inquiry report' (Section 2)

The term 'Social inquiry report' should be deleted and replaced with 'Presentence report,
The other wordings to remain the same.

Section 4(7) replace the words Social inquiry reports with presentence reports

Justification

There are many types of reports being done by probation officers but the intention in the act
relates to those prepared at before and for the purpose of sentencing. If left as it is it will be
misplaced and confusing especially with regard to its usage in the subsequent sections. Social
inquiry reports is but a generic term used to indicate their orientation unJto substantive to the
purpose and therefore would be in appropriate to define it here.

2. Principal probation officer (various sections)

' Section 11(1) Replace Principal Probation Officer with Director wherever it appears.o Section 11 (3) Replace Principal Probation Officer with Director wherever it appears.
And Delete 'District' and replace with ,county, wherever it appears

o Section 11 (5) Delete 'District' wherever it appears and replace with county. And
Replace Minister with 'Cabinet Secretary,

r Section 16 (a) Repeat the same with respect to changing the word principal probation
officer with Director

. section 18 Repeat the same with respect to changing the word principal probation
officer with Director

Justification

' The word 'Director' is proposed and already defined in the amendment Bill.
' The current office holder is designated as a Director with several offlcers below one

of which is the Principal Probation officer in job Group .N,
o As was the case originally (1946-1993), the department was headed by a principal

Probation officer but this was changed and a new designation f,or the head of the
department is the Director.

' The Director is the current head of department bestowed with the responsibility of
overseeing the implementation of the Act and not the principal probation officer. Leaving the term the Principal probation officer unchanged would mean that even the
director as structured now would be subordinate to the principal probation officer
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THE JUDICIARY

CHIEF REGISTRAR's CHAMBERS, JUDICIARY
SUPREME COURT BUILDING

P.O. Box 30041 - 00100

NAIROBI

May 9,2018

\Alhen replying please quote

U
The Clerk of the National Assembly
Office of the Clerk
Main Parliament Building
NAIROBT

l6l'
Dear

RE: IN THE MATTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY
oFTHE STATUTE LAW (MISCEILA
(NATIONAL ASSEMBLY BILL NO.1

NEOUS AMENDMENTS) BILL 2018
22078)

I refer to the Notice appearing in the standard Newspaper of 7s May,201g and enclose
herewith a self-explanatory Memorandum for your onward transmission to the Legal
and Justice Affairs Committee for consideration.

This Memorandum is submitted pursuant to Article 118(1Xb) of the Constitution and
Slanding Orders 727(3) on behalf of the Judiciary as a stakeholder pursuant to the
Notice aforesaid.

The contents of this Memorandum are also submitted to the National Assembly
Pursuant to the dictates of the Constitution regarding public participation and the right
of affected institutions to participate in the legislative p.o.urr. Ii is also submittecl
without prejudice and should not be taken to affect the independence of any ludicial
Officer handling any possible litigation brought before any court regarding the BiIl
under consideration or any Act enacted pursuant to the said BilI.

Yours faithfully,,

AN A. AMADI, CBS
CHIEF REGISTRAR OF THE IUDICIARY

i(





IN THE MATTER
ASSSEMBLY OF'

OF CONSIDERATION BY THE NATIONAL
THE STATUTE LAW (MISCELLANEOUS

C

e

AMENDMENTS) BILL, 2018 (NATIONAL ASSEMBLY BILL NO.l2OF
2018)

MEMORANDUM
l. The Judicature Act (Cap 8).

The Recommendation to derete the word ,Judge, and substitute therefor
the following new definition, Judge' means the chief Justice or any other
judge appointed under Article 166 of the constitution and includes a judge
serving in an acting capacity,,.

Recommendation - Delete

Reasons

(a) The original provision and the definition of the word ,,Judge,, under
Section 3 of the Interpretation and General provisions Act (cap 2) are
unconstitutional.

(b)The proposed amendment is unconstitutional as it violates the
provisions of Articles l6l,166 and l6g of the constitution.

(c) The constitution neither provides nor contemplates the position of
acting judge.

(d)The proposed amendment violates the principle of independence of the
Judiciary.

(e) The proposed amendment violates the principle of security of tenure of
judges including the causes of removal ofjudges.

2. The Oaths and Statutory Declarations ActfcapllN
The Recommendation to delete the words "a deputy registrar and district
registrar" and substifute therefor the expression ,,and 

a Deputy registrar,,.

Recommendation - Retain the amendment but add the expression ,,a

Deputy Registrar Employment and Labour Relations
Court" and "a Deputy Registrar Environment and
Land Court".

7
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3. Civil Procedure Act (cap 2l).
The Recommendation to amend sections 11,21,40,65 and gl of the civil
Procedure Act.

Recommendation- Retain the amendment

4. The Law of Succession Act (cap 160)
The Recommendation to amend section 49 of the Act by inserting section
49A.

Recommendation- Retain the amendment

5. The Judicial Service Commission Act. 201 1.

The Recommendation to delete the expression "within three days of receipt
of the names" and substitute therefor the expression "within three days
after approval by the National Assembly as contemplated under Article 250
(2)(b) of the Constitution".

Recommendation- Delete

Reasons.

It is important to note that the Judicial Service commission has already
taken a position on this issue and there is also a pending case at the High
court involving the election of Justice Mohammed warsame, the duly
elected member of the JSC to represent the court of Appeal (Nbi petition
No- 84 of 2018, Katiba Institute v A.G & others). However, these facts
notwithstanding we wish to state as follows:

a) The proposed amendment is unconstitutional as it violates the provisions
of Articles 171 and 248 of the Constitution.

b) Article 250 (2Xb) does not provide for the appointment of the
Commissioners of the Judicial Service Commission.

c) There are serving commissioners of Judicial Service commission who
were neither vetted nor approved by Parliament prior to their appointment.

d) The proposed amendment will lead to inconsistencies in the application of
Section l5 of the Act.

e) The Judicial Service commission (Article l7l), the parliamentary Service
mmlsslon

(Article 230) are special commissions whose commissioners are neither

2
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vetted nor approved by Parliament except those commissioners who are
appointed by the President and therefore the proposed amendment is
discriminatory as against the Judicial Service Commission.

f) The proposed amendment, if retained, shall necessarily lead to the vetting
and approval of the commissioners of Parliamentary Service commission
and the salaries and Remuneration commission by the National Assembly
thus compounding the unconstitutional proposal.

6. The National Council for Law Reporting Act 1994 (No. I l of l99a)
The Recommendation to insert the following new subsection after
subsection (3) "(4) The council is a body under the office of the Attorney
General"

Recommendation - Delete

Reasons

(a) There is no justification for the proposed amendments in the
Memorandum of Objects and Reasons.

(b)The Recommendation violates the principle of Independence of the
Judiciary.

(c) The council is domiciled within the Judiciary and as Law reporting is
a judicial function, the office of the Attorney General has no role in it.

(d)The chief Justice is the chairman of the council and should not be
subordinated to the Attorney General or his office.

(e) The Chief Registrar of the Judiciary is the Accounting officer.
(f) The Attorney General is a member of the council and a party in some

of the matters being litigated before the courts and cannot assume the
role of a reporter.

7. The Land Act 2012 (No.6 of 2012)
The Recommendation to delete the definition of the term "court" and
substitute therefor the following definition: "court" means the High court
established by Article 165 of the constitution and the Environment and
Land court established under the Environment and Land court Act, 201 1',

Recommendation - Delete

Reasons

(a) lt lS unconstltut lonal as lt vtolates Artrcl
Article 165(5) of the Constitution.

3
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(b)The Supreme court has already interpreted the constitution and the
issue ofjurisdiction of the Environment and Land Court vis-d-vis
other courts in S.C Petition No. 5 of 2015, R v Karisa Chengo & 2
others.

8. The Land Registration Act, 2012 (No.3 of 2012)
The Recommendation to amend section 2 by inserting the words "the High
Court established under Articlel65 of the Constitution the Environment
and Land Court appearing in the definition of the term,,Court,,.

Recommendation - Delete

Reasons

(a) It is unconstitutional as it violates Articles 162 (z)(b) as read with
Article 165 (5) of the Constitution

(b)The Supreme court has already interpreted the constitution and the
issue ofjurisdiction of the Environment and Land Court vis-i-vis
other courts in S.C Petition No. 5 of 2015, R v Karisa Chengo & 2
others

9. The Retirement Benefits (Deputy President and Designated State officers)
Act,2015
The Recommendation to amend the First Schedule and insert the new
paragraph immediately after paragraph k "(1) Office and office equipment,,.

Recommendation - Retain the amendment

In conclusion, it is important to note that the court of Appeal sitting in
Mombasa in R v Danson Mgunya [20161 eKLR made the following
observations in relation to Statutes Law (Amendment) Bills.
"It seems to us totally undesirable that fundamental changes in the
Iaw, such as the ones involved in this appeal, should be effected
through miscellaneous statute law amendments, which is what, for all
intents and purposes, the Security Law (Amendment) Act,20l4,is. As
we understand it, the device of miscellaneous statute law amendments
is intended to effect minor rather than fundamental and far-fetching
amendments to legislation. ordinarily it will seek to correct any

encies in legislatierrors, anomalies or inconsist

4
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suited to settle controversial or highly contested issues of the day,
which may require deep reflection and careful consideration.r,

we commend the above caveat to members of the esteemed committee

Dated and signed at Nairobi ,nk .19.k", 
"f 

.. M0{..2018.

ANNE A. AMADI, CBS
TIIE CHIEF REGISTRAR OF THE JTIDICIARY
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IN THE MATTER OF CONSIDERATION BY THE NATIONAL
ASSSEMBLY OF THE STATUTE LAW MISCBLLANEOUS
AMENDMENTS) BILL, 2OI8 (NATIONAL ASSEMBLY BILL NO.l2OF
2018)

MEMORANDUM

C

e

NO. STATUTES RECOMMENDATION REASONS
I The Judicature Act

(Cap 8)
The Proposal to delete
the word 'Judge' and
substitute therefor the
following new
definition "'judge'
means the Chief
Justice or any other
judge appointed under
Article 166 of the
Constitution and
includes a judge
serving in an acting
capacity".

Delete (a) The original provision
and the definition of the
word "Judge" under
Section 3 of the
Interpretation and General
Provisions Act (Cap 2)
are unconstitutional.

(b) The proposed amendment
is unconstitutional as it
violates the provisions of
Articles 161,766 and 168
of the Constitution.

(c) The Constitution neither
provides nor contemplates
the position of acting
judge.

(d)The proposed amendment
violates the principle of
independence ofthe
Judiciary.

(e) The proposed
amendment violates
the principle of
security oftenure of
judges including the
causes of removal of
ud CS

2 The Oaths and
Statutory
Declarations Act
(Cap 15)
The proposal to delete
the words "a deputy

Retain the amendment
but add the expression ,.a

Deputy Registrar
Employment and Labour
Relations Court" and,.a
Deputy Registrar

7





registrar" and
substitute therefor the
expression "and a
Deputy Registrar".

Environment and Land
Court".

3 Civil Procedure Act
(Cap 21)
The proposal to
amend sections I l,
21,40,65 and 8l of the
Civil Procedure Act.

Retain the amendment

4 The Law of
Succession Act (Cap
160)
The proposal to
amend section 49 of
the Act by inserting
section 49A.

Retain the amendment

5 The Judicial Service
Commission Act. 201I
The proposal to delete
the expression "within
three days of receipt
of the names" and
substitute therefor the
expression "within
three days after
approval by the
National Assembly as
contemplated under
Article 2s0(2)(b) of
the Constitution".

a) It is unconstitutional as it
violates the provisions of
Articles l7l and248 of
the Constitution.

(b)Article 250(2)(b) does not
provide for the
appointment of the
Commissioners of the
Judicial Service
Commission as they are
appointed under Article
17 t.

(c) There are elected serving
Commissioners of JSC
who were neither vetted
nor approved by
Parliament prior to their
appointment.

(d) The proposed amendment
will lead to
inconsistencies in the

lication of Section l5

(

a
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Delete
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of the Judicial Service
Act.

(e) The Judicial Service
Commission (Article
1 7l ), the Parliamentary
Service Commission
(Article 127) and the
Salaries and
Remuneration
Commission (Article 230)
are special Commissions
whose Commissioners are
neither vetted nor
approved by Parliament
except those
Commissioners who are
appointed by the
President and the
proposed amendment is
therefore di scriminatory
as against the Judicial
Service Commission.

(f) The proposed
amendment, if retained,
shall necessarily lead to
the vetting and approval
of the Commissioners of
Parliamentary Service
Commission and the
Salaries and
Remuneration
Commission by the
National Assembly thus
compounding the
unconstitutional proposal.

6 The National Council
for Law Reporting Act
1994 1994o ll o

Delete (a) There is no justification
for the proposed
amendment in the

3





The proposal to insert
the following new
subsection after
subsection (3) "(4)
The Council is a body
under the office of the
Attorney General"

Memorandum of Objects
and Reasons.

(b)The Recommendation
violates the Principle of
Independence ofthe
Judiciary.

(c) The Council is domiciled
within the Judiciary and
Law reporting is a judicial
function, the office of the
Attorney General has no
role in it.

(d)The Chief Justice is the
Chairman of the Council
and should not be
subordinated to the
Attorney General or his
office.

(e) The Chief Registrar of the
Judiciary is the
Accounting officer.

(0 The Attorney General is a
member of the Council
and a parfy in some of the
matters being litigated
before the Courts and
cannot assume the role of
a reporter.

7 DeIete (a) It is unconstitutional as it
violates Articles 162
(2Xb) as read with Arricle
165(5) of the
Constitution.

(b)The Supreme Court has
already interpreted the
Constitution and the issue
ofjurisdiction of the
Environment and Land
Court vis-i-vis other
courts in S.C Petition No.

s

e The Land Act 2012
(No 6 of 2012)
The proposal to delete
the definition of the
term "court" and
substitute therefor the
following definition -
"court" means the
High Court
established by Article
165 of the
Constitution and the

4





Environment and
Land Court
established under the
Environment and
Land Court Act,
2011"

5 of 2015, R v Karisa
Chengo & 2 others,

8 The Land Registration
Act, 2012 (No.3 of
201 2)
The proposal to
amend section 2 by
inserting the words
"the High Court
established 165 of the
Constitution the
Environment and
Land Court appearing
in the definition of the
term "Court".

Delete (a) It is unconstitutional as it
violates Articles 162
(2)(b) as read with Article
165 (5) ofthe
Constitution

(b)The Supreme Court has
already interpreted the
Constitution and the issue
ofjurisdiction of the
Environment and Land
Court vis-d-vis other
courts in S.C Petition No.
5 of 2015, R v Karisa
Chengo & 2 others.

9 The Retirement
Benefits (Deputy
President and
Designated State
Officers) Act 20I5
The proposal to
amend the First
Schedule and insert
the new paragraph
immediately after
paragraph k "(l)
Office and office

ul ment"

Retain the amendment

o

fl

Dated this ..i.f
l-
.. day of 2018.

ANNE A. AMA-DI, CBS
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The Clerk Kenya National Assembly,

Parliament Buildings,

P.O Box 41842 - 00100,

Nairobi, Kenya.
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Attention: Hon. MichaelSialai EBS

Dear Sir,

RE: REQUEST FOR SUBMISSION OF MEMORANDA: THE STATUTE LAW (MISCALLANEOUS

AMENDMENTS) BILL, 2Oi8 NATIONAL ASSEMBLY BIL NO. 12 OF 2018

Reference is made to the above that was published in the Daily Nation newspaper dated the

7th of lvlay 20'lB, pursuant to Artlcle 118(1) (b) and Standing Order 127(3) inviting members of
the public to submit feedback on the proposed amendments on the above mentioned Bill.

Enclosed is our feedback on specific areas of concerrr in the proposed amendments. You

can reach the undersigned where further clarity is sought.

Yours faithfully,

Dr HabilOlak-a

:f rt rr 
^rrt-rr)\-Ttrcr tr^E\-|l-, lrVtr \-, r Ti\-L^

Encls EGtrIIVE

(enya Bankers Asso(iation, lnternational House, 13th Floor Mama Ntina Street P.O. 8ot 73100 - 00200, Nairobi, Kenya

Telephone: (+254 2o) 2221704122177s7/222401412224015 Mobile: {+2s4) 0733812770/o711s629ro

Fax l+254 20l.22195201222\792 Email: ceo@kba co.ke

CLERK'S OFFICE





KENYA BANKERS ASSOCIATION

MEMORANDA ON PROPOSED AMENDMENTS TO SPECIFIC ACTS

No. ACT SPECIFIC PROVISION

Act,Advocates
Cap.16

The proposed s.  6(d) and (da)
further invalidates agreements
between clients and advocates for
fees that are below the
remuneration order or whose
consideration / fee is more than
25o/o of the general damages
recoverable in respect if that
business.

1. The Advocates Remuneration Order
places a scale of fees that is anti_
competitive in nature as it amounts to
price fixing;

2. That further providing the ambit of
operation of the scale, further
perpetuates the anti-competitive stance
of the scale-

On this amendment, we propose a repeal
of the Advocates Remuneration Order on
the matter of fees.

FEEDBACK

proposal on theWe oppose the
following premise:

2

3

The Law of Contract
Act, Cap. 23

The Higher
Education Loans

Board Act, 1995 (No.
3 of 1995)

The proposed change will adversely
affect the efficacy and utility of
guarantees in local and international
trade and the borrowing and lending
markets and further increase credit risk.

A proposal for consideration may be to
introduce a separate instrument that
covers this approach.

We propose the retaining of the same to
support the collection of repayments and
facilitation of loan disbursements by the
industry.

We further propose that an amendment
of the Act be considered to have an
additional seat of the Board allocated to

o

o

The amendment (s.3) proposes to
have beneficiaries of guarantees
exhaust legal remedies against
principal debtors before pursuing
or filing enforcement proceeding
against guarantors

The amendment to the HELB Act
seeks to remove the chairman of
KBA as one of the HELE Eoard
members.





a representative of higher institutions of
learning.

4 The Labour
Relations Act, 2Co7
(No. 14 of2007)

The amendment in s. 48(1) seeks to
introduce a provision that would
compel employers to sign check-
off agreements as per the Labour
Commissioner's orders.

The amendment in the proposed
s.49 (1) proposes to apply the
agency fee to a bargaining unit.

There is no need to compel employers
for sign offs noting that the Employment
Act provides for prior and explicit
consent where employee deductions are
made and to which the employers must
comply.

This provision is opposed on the premise
that only employees that enjoy benefits
from a registered trade union can the fee
apply to, and not to all employees that
may be deemed unionisable, and who
may not be benefiting from the
registered collective agreement.o

G

END -
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Doreen Karani <karanidoreen@gmail.com>

KBA submissions on the statute Miscellaneous (Amendment) Bal!, 201g
2 messages

Catherine Nadida <cnadida@kba.co.ke> Fri, Jun B,2O1g at 10:07 AM
To: ka ra n id o reen@g ma il. com, ggaze m ba @g mail. co m
Cc: Habil Olaka <holaka@kba.co.ke>, Waweru Mathenge <Waweru.Mathenge@nicgroup.com>, Bonnie Okumu
<bokumu@kcbgroup.com>, june.opiyo@stanbic.com

Good morning,

Thank you for giving audience to KBA yesterday to articulate our feedback on lhe above mentioned proposed
amendments. As a follow up to the meeting, please note lhe contents below:

gfne main points your raised were as follows

1. The proposed amendment to the Law of Contract Act would be very popular with lhe mwananchi who would see it
as a way to protect citizens from the predatory tactics of banks who have caused suffering to the citizens;

2. lt would also protect innocent guarantors from potential (and allegedly real) collusion between the principal debtor
and the bank to sell the guarantor's assets so that the principal debtor goes scot free;

3. Ihe arguments by the KBA against the amendment make sense logically and economically and legally but this
may nol carry favour with the public;

4. The proposed amendment will add only a little difficulty to the banks (slightly delaying action against guarantors)
which difficulty is outweighed by the benefit to the public. ln any event, the loss from the delay in enforcement of
the guarantee will be compensated by way of interest on the loan to be recovered; and

5. The banks need to initiate a public campaign to win the hearts of the public by showing the benefit to the common
man of the role the banks play in the economy.

c
Upon further review of your pointers above, we are of the considered view that the proposed amendment will;

1. lnhibit credit to the ordinary man and to small businesses that are seeking to grow;

2. Increase the cost of doing business, which cost can only be passed on to the customer of the bank thereby reducing
his welfare; and

3. Further inhibit recovery efforts leading to losses and weakening of banks, which is bad for the financial system and
the economy as a whole. The ordinary person and struggling businessperson will bear the brunt of the resultint poorly
performing economy.

Lastly, one additional proposal on our parl would be to include a requirement that lenders must explain effects of
guarantees to would-be-guarantors and make it a.requirement that they obtain independent legal advice on the same
(similar to a charging clause).

Attached is the original submissions we made to the Clerk of The National Assembly



Kind regards,

Catherine Nadida,

Head of Legal, HR and lndustrial Relations,

Kenya ijai)kcIS association.
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Doreen Karani <karanidoreen@gmail'com>
To: George Jusa <ggazemba@gmail.com>, Halimaa Absiye <halimabsiye@gmail.com>

Dear colleagues,

Attached are the submissions from Kenya Bankers Association'

Fri, Jun 8, 2018 at 3:36 PM

Regards
Doreen
louoled text hidden]
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Merry K Wambua
Chief Executive Officer/Secretary
Law Society of Kenya

Lavington, opp Valley Arcade,
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Tel: +254 20 387 4664
Email: lsk@lsk.or.ke Website
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Tire Lavv Socieiy oi i(eirya

The Law Society of Kenya is i5,00O member body corporate established by the Law

Society of Kenya Act, 2l of 2014. One of its statutory objects as provided for in

section 4 of the Act is to assist the Covernment anci the courts in ali matters affecting

legislation and the administration and pipctlce of 
il.ie 

lOw in Kenya.

Pursuant to this mandate. the Law Society aponS other things circulates Bills to its

members for comments. collates those commenls and engages with relevant arms of

the Covernment including Ministries and Departmental 
'tommittees of Parliament

with a view to ensuring that any proposed legislation is drafted to achieve its desired

goal of promoting the Rule of Law.

The Council is the governing body of the Law Society of Kenya- lt comprises a

President, a Vice- President and ten other members, all of whom must be members of

the Law Society of Kenya. Council members are elected every two years by the

members of the Society by means of a secret ballot conducted in accordance with the

Law Society of Kenya Act. Currently the Council comprise of:

lt

ill

IV

AIlen Waiyaki 6ichuhi (President),

Harriette Chiggai (Vice-President)

Herine Akoth(Ceneral Membership Representatives)

Maria Mbeneka(6eneral Membership Representatives)

Roseline Odhiambo(Ceneral Membership Representat ives-

Advocat e)

Boniface Akusala, (Nairobi Representatives)

Carolyne Kamende(Nairobi Representatives),

Aluso lngati, (Nairobi Representatives)

Ndinda Kinyili (Upcountry Representatives)

Bernhard Kipkoech(Upcountry Representatives)
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Allen Waiyaki Gichuhi (President), Harriette Chiggai (Vice-President)
Herine Akoth, Maria Mbeneka, Roseline Odhiambo (General Membership Representatives)

Boniface Akusala" Carolyne Kamende, Aluso Ingati, (Nairobi Representatives)
Ndinda Kinyili, Bemhard Kipkoech, David Njoroge, Jane Masai, (Upcountry Representatives)
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David Njoroge (Upcountry Representatives)

Jane Masai, (Upcountry Representatives)

Eric Wafula (Coast Representative)

ln the performance of its mandate, the Law Society of Kenya circulates Bills.

Legislation and Regulations made pursuant thereto to its members for comments,

collates those comments before 
"ngu$ht.i&itr, 

relev.ant arms of government and other
. -,. -r -....'?gi. . -;.,-.

stakeholders. ' ..-l. j,:, ,'.;i...
ii.

The Law Society of Kenya has prepirbd .,obierv.ation on the Statute Law
_.t ,:. ,." .. i:. ,.

(Miscellaneous Amendments) National Arli{iiUly'Aitt"No: tZ:of ZiltA.

@
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CENERAL COMMENTs

The Proceeds of Crime and Anti Money Laundering Act,2oo9 (No. 9 of 2009) proposes

various amendmentJ to:

1. To include employees of accountants. advocates and notaries or their employeer, truJt

and company service providers in the definition of the expression "designated non-

financial businesses or professions" for purposes of the Act.

2. To expand the reporting obligationr to include employees of accountants, advocates

and notaries or their employees, trust and company service providers.

The effect of the amendment will substantive.ly affect the well settled principle of advocate-

client or legal professional privilege which is applicable to advocates. The subject of advocate-

client privilege is cemented under professional conduct of confidentiality, the evidentiary rule

of privilege and the common law principle of advocate client principle.

Confidentiality

Confidentiality is an ethical duty in which an advocate must keep confidential all information

related to the rePresentation of a client. lt is defined as the relation between lawyer and

client, guardian and ward or between spouret with regards to the trust one place on another.l

t 
Black's law Dictionary,8'h Edition
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There is an imposed a duty of confidentiality on every Advocate to eternally protect their

client's secrets.

C,enerally, the law protects confidentiality and in particular the confidential communication

from disclosure in numerous cases. lt offers protection to information that clients have given

to their advocate. Confidentiality is very broad in that it covers all types of communication

and information between the advocate and the client.

Privilege

Privilege is defined as special legal right, exemption or immunity granted to a person or SrouP

of persons. lt giver the freedom to do oi not to do an act and gives immunity in otherwise

liable circumstances.

Privilege is a rule of evidence that protects the information thdt an advocate acquires from

their client. Privilege prevents the disclosure of luch information by the advocate when

compelled to testify a5 a witnett or to produce as a witness in an official proceeding-

Advocate-client or Legal professional Privilege

Advocate-client privilege is the oldest privilege recognized by Anglo-American jurisprudence.

The privilege worked to bar any testimony by the attorney againJt the client and entures

"that one who seeks advice or aid from a lawyer should be completely free of any fear that

his secrets will be uncovered. The underlying principle of the privilege is to provide for

"sound legal advice and advocacy" and with security of the privilege, the client may speak

frankly and openly to legal counsel, disclosing all relevant information to the attorney and

creating a "zone of privacy." This in turn will assist the attorney in providing more accurate,

well-reasoned professional advice, and the client can be secure in the knowledge that the

statements to their lawyer will not be taken as an adverre admission or used against their

interest. With this full knowledge counsellors at law are better equipped to "satisfy all of their

professional responsibilities. uphold their duties of good faith and loyalty to the client, and

contribute to the efficient administration of justice."

The attorney-client privilege has a very real practical contequence: the attorney may neither

be compelled to nor may he or she voluntarily disclose matters conveyed in confidence by

the client for the purpose of leeking legal counsel. Likewise, the client may not be compelled

to testify regarding matters communicated to the lawyer for the Purpose of seeking legal

counsel.tlhe privilege applies only if:(l) the asserted holder of the privilege it or sought to

Allen Waiyaki Cichuhi (President), Harriette Chiggai (Vice-President)
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profesrional. privilege is evidentiary privilege that protectr an Advocate from being compelled

to disclose certain communications between the Advocate and client in a judicial or other
proceeding where the Advocate may be called as a witness. Legal professional privilege acts

to protect the Advocate. lt is not designed for the benefit of the Advocate but for the benefit

of the client and public interest in ensuring access to legal services." The rule on confidentiality

of Advocate-client communication, on the other hand, covers all communication between the

Advocate and the client relating to the 
,q.!v.:l,ie 

given to the client and representation of the

client by the Advocate. The obligatiorl to; ke'ep Advocate client communication confidential

also applies to the support staff in the AdrS'a;t"t, office, The Advocate has a duty to enrure

that such staff members maintain the obligation of confidentiality and professional secrecy. ln

this respect the general rule is that any irifoimation known by the Advocate is deemed to be

known by the entire law firm.

The Code also reiterates the Evidence Act where prlvilege ir waived and protection cannot be

claimed when an Advocate assists and abets the unlawful conduct of their clients.

Case law

The Courts have weighed in the matter of a dvocates-c lient, legal professional privilege in

Petition 122 of 2015: Tom Ojienda t/a Tom Ojienda & Associates Advocates v Ethics and

Anti-Corruption Commission & 5 others [2016] eKLR. Court recognized the waiver of the

privilege and in what instances as it referred to various supportive cases:

The court referred to the case of Mohammed Salim Balala &. Anor vs Tor Allan Safaris Ltd

(2015) e KLR where the Court of Appeal held that advocate-client privilege can only be

breached where the communication between an advocate and the client furthers an illegal p

It also established that the legal principle that advocate-client privilege can only be waived

by a client was upheld in the case of conlons vs conlons (1952) z ALL ER- 462 in the

following terms: "whaf is the rule [as to privilegeJ and what is the meaning of the rule?

.-.The object and meaning of the rule is this; that as, by reason of the complexity and
difficully of our law, litigatbn can only be properly conducted by professional men, it is
absolutely necessary that a man, rn order to protecute his rights or to defend himtelf from an

improper claim, should have recoitre to the assistance of profetsional lawyers, and it being so

absolutely necesary, it it equally neceitary, to ute a vulgar phnse, that he should be abte to

Allen Waiyaki Gichuhi (President), flanictre Chiggai (Vice-president)
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become a client; (2) the person to whom the communication was made (a) is a member of

the bar of a court. or subordinate and (b) in connection with this communication is acting as

a !arvr,rs1; (3) the communication relates to a fact of urhich the attorney was informed (a) by

the client (b) without the presence of ,trangers (c) for the purPose of securing primarily either

(i) an opinion on law or (ii) legal services or (iii) assistance in some legal proceeding, and not

(d) for the purpore of committing a crime or tort; and (4) the privilege has been (a) claimed

and (b) not waived bY the client."

Rationale of Legal Professional Privilege

The Advocate-client privilege has a more profouhd basis than just communication. There is a

public interest and fundamental constitutional basis ai eriumerated by numerous cases. ln

Ventouris vs Mountain (1991) W.L.R (60l n was stated 'the rationale behind legal

professional privilege was public interest consideration in relation to actual and contemplated

litigation requiring actual and potential litigantt to be able to speak freely to their legal

advisors and for legal advisors to be able to give candid legal advice without disclosure".

ln the case of Fisher v United States 425 U.5 391. 403(197 6) it was stated: 'The attorney client

privilege ar it existr today, is based on two related principles. The first is that it is an intrinsic

part and a neceJsary incident of the attorney client relationship. The Legal relationship has an

intimate relationship with its clients and an important role in the administration of our system

of justice. Privacy is the necessary context on the relationship between the individual and his

lawyer. The second principle is that the principle encouraget the clients make full disclosure to

their attorneys. This policy of promoting full disclosure to counsel serves to implement the

notion inherent in first principle, that finding the truth and achieving justice in an adversary

system are best served by fully informed advocates loyal to their client's interests'.

ln Grant v Downr: "The rationale of this head of privilege. according to traditional doctrine,

is that it promotes the public interert because it assittt and enhances the administration of

justice by facilitating the representation of clients by legal advisers. the law being a complex

and complicated discipline. This it does by keeping secret their communications. thereby

inducing the client to retain the solicitor and seek his advice, and encouraging the client to

make a full and frank disclosure of the relevant circumstances to the solicitor. The existence of

the privilege reflects, to the extent to which it is accorded, the paramountcy of this public

interest over a more general public interest. that which requires that in the interests of fair
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trial litigation should be conducted on the footing that all relevant documentary evidence is

available-"

Difference between Legal Professional Advice and other Professional Advice

What distinguishes legal advice from other kinds of professional advice is that it is concerned

excturively with rights and liabilities 
"nforillble 

in law,.i.e. in the ultimate resort by litigation.":irl3j;:$:;,, ,'.n-
in the courts or in some administrativd Li!HUl.-.1:ft ir. 9t.ge.uise, true that on many matters on

which a client consults their lawyer-they.do. not' eibgct'litigation and certainly hopes that it',". .." :1. ,+,' ..'. 
. -.J.:,:- ..

will not occur; but there would U" .e.,ilig, 
1ai,tii"'ii' .1o 

c"n-lt iheir lawyer to obtain leSal

advice unless there were some risk of liiigitio;. in tti. irirr" in connection with the matter

&.w

upon which advice is sought. Lord Brougl-ram pointed out,'it is to minimise that risk by

ensuring that he so conducts his affairs as to make it reasonably certain that he would succeed

in any litigation which might be brought in connection with them, that the client consults his

solicitor at all'.

it is sometimes argued that if the confidential communication between lawyer and client is to

be protected then other confidential communications should also be protected----e.g. the cleric

and communicant. The policy justifications, however. go beyond the protection of

confidences. The restriction of the privilege to the legal profession terves to emphasize that

the relationship between a client and his legal adviser had a special significance because it is

part of the functioning of the law itself. Communications which establish and arise out of that

relationship are of their very nature of legal significance, something which would be

coincidental in the case of other confidential relationships. Whether he gives advice,

repreients a person or helps the citizen to understand what is or is not permitted in our

complex legal system. the lawyer is seen as part of the process of the adminiltration of the

law. The privilege must, however, extend no further than is necessary. lt may adversely affect

the fact-finding task and may 'detract from the fairness of the trial by denying a party access

to relevant documents or at leart subjecting him to surprise'. The proposals, therefore, do not

set out to extend the privilege but rather are directed to addressing deficiencies in the law

Fraud.
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Fraud is an instance of exception for privileged communication. Any communication or

material made or prepared in furtheiance of the commission of a crime or fraud should not

be orotected. Both issues-whether there was a crime or fraud. and the purpose of the

communication----will be decided by applying the general evidentiary standard, the balance of

probabilities. An exception to this will arise where, as i5 often the case, the crime or fraud is in

issue in the case and ultimately an issue for the tribunal of fact. ln that situation the test will

be whether it is reasonabiy open to fincj that the crime or irauci occurreci. lt is also proposeci

that the judge be permitted to examine the communication in determining the issues.

However, ln UK the Proceeds of Crime Act 2002 (PoCA) requires solicitors (and

accountantJ. insolvency practitioners, etc.) who suspect their ilients of money laundering (in

effect any handling or involvement with any proceeds of any crime, or monies or assets

representing the proceeds of crime, can be a money laundering offence in English law) to

report them to the authorities without telling the clients they have done so. subject to a

maximum punishment of 5 years in jail.

However, the Court of Appeal confirmed in 2005 that PoCA does not override legal

professional privilege. This protects confidential communicationt between a client and his or

her legal adviser for the dominant purpose of legal advice. The rationale is that clients ought

to be able to communicate freely with their lawyers, in order to facilitate the proper

functioning of the legal system. The e iudgment in Bowman v Fels [20o5] EWCA Civ 226

freed the lawyers of their duty to report sutpicions of money laundering to the National

Criminal lntelligence Service (NC15) where litigation is concerned. The paramount imPortance

of legal privilege and access to justice had effectively trumped their obligations under the

Proceeds of Crime Act 2OO2 (POCA)'z.

ln Kenya

The Evidence Act

Advocate-client privilege is governed under section 134 (l)of the Evidence Act: No advocate

shall ai any time be permitted unless with his client's exprets consent. to disclose any

communication made to him in the course and for the purpose of his employment as such

advocate, by or on behalf of his client, or to state the contents or condition of any document

2 https://www.lawgazette.co.ukn
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with which he has become acquainted in the course and for the purpose of his professional

employment, or to disclose any advice given by him to his client in the course and for the

purpose of such employment-

It also provides exceptions to disclosure where disclosure is not protected when any

communication made in furtherance of any illegal purpose and any fact observed by any

advocate in the course of his employment as such, showing that any crime or fraud has been

committed since the commencement ofi'li!.s; .employrr.Elt, whether the attention of such

advocate was or was not directed t"= i5at ?*t. Uy. or. od-,U"trutf of his client. However. the

protection continuer even aftbr qhe ceiiation cif employmEni of the advocate.

The Act. under section 136. provides instdnce! for waivei of privilege of advocates. This

includes: lf any party to a suit or pioceeding gives evidence therein at his own instance or

otherwise, he shall not be deemed to have consented thereby to such disclosure as is

mentioned in section I34(l) of this Act or lf any party to a suit or proceeding calls any

advocate, interpreter. clerk or servant as a witneii, he shall be deemed to have consented to

such disclosure as is mentioned in section 134(l) of this Act only if he questions such witness

on matterr which, but for such question, the witness would not be at liberty to disclose.

It alro emphasizes the public interest function of confidential information under section I37

which states: No one shall be compelled to disclose to the court any confidential

communication which has taken place between him and his advocate unless he offers himself

as a witness, in which case he may be compelled to disclose any such communications as may

appear to the court neceJsary to be known in order to explain any evidence which he har

given. but no others.

The Advocates Act

As the Pioceeds of Crimes Act imposes dutiei and .rerponribilities to the lawy'ers 41d their

agents, it is important to define a lawyer and a client. A lawyer means a barrister and solicitor

employed or engaged by or for the client, and includes the lawyer's servanti or agents. A

client means the person (including a corporation) by or on whose behalf the lawyer is

engaged and includes his or its tervants or agentr. Under the Advocates' Act an "advocate" is

defined to mean any perJon whose name is duly entered upon the Roll of Advocates or upon

the Roll of Advocates having the rank of Senior Counsel ....'Section l5 proscribes admission of
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Herine Akoth, Maria Mbeneka, ILoseline Odhiambo (General Membership Representativcs)

Bonifacc Akusala, Carolyne Kamende, Aluso Ingati, (Nairobi Representatives)

Eric Wafula (Coast Representarive)
ry P



{&

0

advocates to the Bar by application to the Chief Justice. This means that the Courts and the

Chief Justice has supervisory jurisdiction over advocates. Furthermore, Advocates become

members of the Law Society which is seized of matters of professional ethics and conduct.

The proposals under the bill include lawyers who provide advice on none contentious

business. Non contentious business is defined means any business done by an advocate other

than contentious businesi. These are subject to the remuneration order which regulates the

scope of work by an advocate. Section"34 sets out the hon-contentious business of advocates
',.; ,,:

which describes work that cannot be done'by an unqualified Perton. This work entails:

relating to the conveyancing of property, for,'or in relation to, the formation of any limited

liability company, whether piivate o1 public; for, or in relation to, an agreement of

partnership or the dissolution thereof, for the purpose of filing or opposing a grant of probate

or letters of administration; or for which a fee is prescribed by any order made by the Chief

Justice under section 44. relating to any other legal proceedings. Corisequently, such

unqualified persons shall not accept or receive, directly or indirectly, any fee, gain or reward

for the taking of any such instruction or for the drawing or preparation of any such document

or instrument:

The Law Society Code of conduct and Ethics

Confidentiality of Advocates Client communication is proscribed under the Law Society Code

of Ethics and Conduct for advocates 2015 under rule 7. lt provides: Communication between

the Advocate and client is protected by the rule on confidentiality of Advocate-client

communication. Consequently. the Advocate has a duty to keep confidential the information

received from and advice given to the client. Unauthorized disclosure of client confidential

information amountJ to professional misconduct. The rationale for the rule is stated: is based

on the doctrine of professional privilege. The Code states:" The Protection accorded

communication beMeen the Advocate and client and advice given by thb Advocate to the

client through the doctrine of professional privilege is a crucial element of public trust and

confidence in the administration of justice and the independence of the legal profession. The

Advocate cannot render effective professional service to the client unless there is full and

unreserved communication between them. The client is entitled to astume that, without his

express consent or unless otherwise required by law, matters disclosed to or discussed with

the Advocate will be held secret and confidential". The Code further states: 'Legal
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make a clean breast of it to the gentlemen whom he consults with a view to the prosecution

of his ctaim, or the tubstantiating of his defence againrt the claim of others; that he should be

able to place unrestricted and unboundd confidence in the professional agent, and that the

communication be o makes to his should be kept secret unlets with his consent (for it is hrs

privilege and not the privilege of the confrdential agent), that he should be enable property

to conduct his litigation. That is the meaning of the rule. " In the case of King Woolen Mills

Ltd & Another vs Kaplan & Stratton Adygrates (supra) it was held that; "... the fiduciary

retationship created by the retainei.'ffigbn ,ti.ii.'rra advocate demands that the
: .. :' 'i ".'''j'luJ.' . . :..-

knowledge acquired by the advocatb while aciing for the client be treated as confidential and

should not be ditclored lo, anyone ibe without that cient's content The fiduciary
. ; i ..-.,

retationfiip exists even after conclwion ofthe malter for which the retainer was created. -

La(ly, the Court pointed out the protection of the privilege under Section 2B(lO) of ACECA.

The section protectt disclosure of information relating to advocate-client privilege as provided

for under Section 134 of the Evidence Act. For avoidance of doubt, this Section provides thus;

(lO) No requirement under this sxtion requires anything to be ditclosed that is protected by

the privilege of advocates including anything protected by section /34 or 137 of the Evidence

Ad." fhe principle emerging from the above decisions and provisions of the law is that

communications passing between an advocate and client are privileged as they are necessary

for the purpoJes of obtaining legal advice by a client and last throughout a particular

transaction and even thereafter.

The Law of Contract

The proposal that requires that before a suit is brought against a defendant, the
Plaintiff shall first release the Security of the Principal is problematic and should be

deleted. The issue creates a problem particularly when the value of the Security is

more than the principal interfering with the right to sue.

This proposed section fails to recognise that:

i. An indemnity and a Suarantee have different legal impositions and obligations
and suit can be filed independent of the borrower in certain instances.

ii. Once a demand guarantee has been called up, the limitation period may expire
if the security is not sold on account of pending litigation that prevents the sale
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of the security. This will cause substantial loss of additional security to the

lender-

Various fectors rnay arise that rnei' prevent the sale cf the :ecr.:rit',' e.g the

valuation was negligent and the real market value may never be achieved, the

property market gets depressed and a sale cannot be realised, there is urgent

need to file suit for recovery against the guarantors before they transfer their

properties to defeat the anticipated rights of the lender.

The proposed amendment witi"2briRict with various provisions of the Land Act

concerned with the chargee's power of sale.

@
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The Office of D.P.P Act

The proposed deletion of Section 2(l) which essentially removes the Ethics and Anti-

Corruption as an lnvestigative Agency contravenes Section ll of the EACC Act which

seti out the function of the EACC to investigate acts of corruption. The functions of
the Office of DPP are to prosecute mattert and not to investigate. lnvestigative

powerJ on matters of corruption should remain with the EACC.

The Labour Relations Act.

The proposed amendment to Section 81 of the Act to limit the right to go on strike is

unconstitutional under Article 41 (2) (d) of the Constitution. Additionally, Section 81

(E)(a) proposes a penalty to anyone who procures or counsels an employee engaged

in an essential service is equally unconstitutional and limits the right to legal counsel.

Bribery Act, 2O15

The proposed amendment of section 27 (2) of the Bribery Act, 2O16 seems to be a

rectification of a presumed reference error to the Bribery Act, 2O16 instead of the
Anti-corruption and Economic Crimes Act 2003. The amendment, however. does not
address concerns on the retrospective application of section 27 of the Bribery Act,

2016.

Public Procurement and Asset Disposal Act, No. 3 of 2015

The proposed changes to rection 9(l)(k) of the PPOA Act has the effect of
exonerating the Public Procurement Regulatory Authority from any obligation to
develop and manage the State portal on Procurement and asset disposal and ensure

that it is available and easily accessible.

lf the Public Procurement Regulatory Authority is exempted from developing and

managing the state portal on procurement and asset disposal, it is likely that there

would be reduced transparency regarding the processes surrounding procurement and

€)
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asset disposal, thereby contravening the principle of transparency as set out under
Article lO (2) (c) of the Constitution of Kenya. 2010.

The failure to have a statutory body as the primary person responsible for ensuring
the State portal is easily accessible will lead to a lack of transparency and
accountability as nobody will be charged for ensuring transparency surrounding the
procurement process. Therefore the current provision should be retained.

SPECIFIC COMMENTS ON THE AMENDMENTS TO TH E PROCEEDS OF CRIME

&

S$\N

AMENDMENT BILL 2018
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Section lssues Justification

2(fa,fb) Designated non-financial. businesses

or professionali.
pelete t11e. ph lises ,'advocates,

ndtaTies and other legal
professionals' wherever they
are fou nd.

The matter of fraud is

b lieady proscribed u nder
section i34 0f the Evidence
Act Cap 26 of the Laws of
Kenya matter is already
covered.

48 Reporting obligations Delete the phrases'advocates,
nota ries ind other legal
professiona ls' wherever they
are found.

The matter of fraud is

already proscribed under
section 134 0f the Evidence
Act Cap 26 of the Laws of
Kenya matter is a lrea dy
covered.

Eric Wafula (Coast Representative)
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except ion
Nairobi Centre
for lnternational
Arbitration Act
(No.25 of
2013)

6(l) (e)

and (0
- Proposed reduction of
board members under
paragraph (e)from 5 to
3 and;

Nairobi Centre is a unique body
that being promoted as the
preferred destination for
internafional arbitration &
Mediationi The East Africa region
has 5 member states each making
use of commercial Arbitration and
currently only Uganda and Tanzania
have representation on the board.

Being the only arbitral institution in
Kenya. Charlered lnstitute of

- Retain the 5
directorships under this
clause

- Froposed removal of
Chartered lnstitute of
Arbitrators as a
nominating body under
paragraph (f)

Arbitrators is a major stakeholder in
this sector and ought to be retained
as a nominator under paragraph (f)

- Retain the Chartered

lnstitute of Arbitrators as

a nominating body under
paragraph (e)but amend
the clause to read

Chartered lnstitute of
Arbitrators (Kenya

B ranch)

: i ;f, ,:.'*I; r,Iii:rl ii'i:iI,igi.'*igq# I
I

Allen Waiyaki Gichuhi (President), Harriette Chiggai (Vice-president)
Herine Akoth, Maria Mbeneka, Roseline odhiambo (General Membership Representatives)

Boniface Akusala, Carolyne Kamende, Aluso Ingati, (Nairobi Representatives)
Ndinda Kinyili, Bernhard Kipkoech, David Njoroge, Jane Masai, (Upcountry Representatives)

. Eric Wafula (Coast Representative)
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CONCLU'ION

From the foregoing. the Law Society of Kenya requests that these amendments need tg be reconsidered urgently before enactment of

o

**"^iluoou^

CHIEF EXECU VE OFFIC ER/SECR ARY

sdxri.{ffi

-!t
t:'-!

- Allcn Waiyaki Gichuhi (prcsident), Harriettc Chiggai (Vioc_prcsident)
Hcrine Akotlq Maria Mbeneka" Roselinc odhiambo (Gcneral Mcmbership Representatives)

Bonifacc Akusalo' carolync Kamcndc, Aruso Ingati, (Nairobi Repiesentatives;
Ndinda Kinyili, Bernhud Kipkoec}, David Njoroge, Janc rrau*, (upco;try Repr;e;tatives)

Eric Wafula (Coast Rcprescntative)
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The.Justice and Legal Affairs Comrnittee,

The National Assembly,

RE: MEMORANDUM FROM THE NATIONAI COUNCIL FOR LA\T
REPORTING ON THE PROPOSED AMENDMENTS TO THE

e

NATIONAL COUNCIL FOR I.AW REPORTING ACT

Following the publication of the Starute Misceilaneous Amendment Bill, 2018; we

wish to make the following submissions on the Bill with regards to the proposed

transfer of I(enya Law as an instirution under the Judiciary to the offlce of the

Attorney General.

!7e wish to humbly submit our views that we prefer the placement of I(enya Law

to remain within the Judiciary as opposed to the proposal for transfer to office of
the Attorney General for the following reasons:

a) Historical placement of Kenya Law w"ithin the KenyanJudiciary

Ever since the establishment of the National Council for Law Reporting (I(enya

Law) as a semi-autonomous state corporaion aide the National Council for I-aw

Reporting Act, No. 11 of 1994, it has been an insritution undet the Judiciary. But

even long before the enactment of the NCLR Act No. 11 of '1994, the law

reporting function in l(enya had been done by persons andf or institutions

affiliated to the Judiciary.

The first ever series of I(enya law reports were published berween the year 1Bg7 -
1922. They were compiled and edited by Justice R W Hamilton who was a

Principal Judge of the High Court of I(enya. Those law reports contained judicial

decisions from all over the East Africa Protectorate. They included decisions of the

then High Court of East Africa, the Court of Appeal for Eastern Africa and the

Judicial committee of the Privy Council on appeal from the court of Appeal for

Eastern Africa.

€B



From t-}re year 7934 to 1956, the East Africa Law Reports were published by

Judges, Magistrates and Registrars of the Fligh Court and the Court of Appeai for

E,astern Africa. This series fePorted decisions of the then Court of Appeal for

Eastern Africa and the Privy Council.

Subsequently, a series of the I(enya Law Reports covering decisions frorn 1976 -
i980 were pubiished in six volumes. They included decisions of the Iligh Court

and the court of Appeal of I(enya. They were compiled by the late Hon. Mr.

Justice Sachdeva and were edited by Mr. Paul H Niekirk and the Hon' Mr. Justice

fuchard I(uloba. From 1982 - 1992, the I(enya Law Reports were published

under the Editorship of the then Chief Justice A R W l-Iancox'

b) Law Reporting as a function of the Judiciary

World over, Iaw reporting is a funct-ion of the iudiciary. This is so because, law

feporring is the technique of recording, Pfeserving and documenting iudicial

decisions from the superior courts of records. It does that by comPiling, indexing

and publishing judicial decisions into law tePorts. Law reporring is an asPect of the

doctrine of precedent which is otherwise caPtured in the Latin expression of "$are

duiis et nln qlieta mluere" fterein after refered to simply as stare decisis). That

doctrine of stare decisis flows from English Law which had rwo sets of laws which

are rhe wrirren and unwritten English laws. The unwritten English laws include the

common law that solely relies on the doctrine of precedent. Thus, a precedent is a

judgment or decision of the court which is usually recorded in a law fePort' The

import of the doctrine of precedent is that similar cases involving simi-lar

circumstances should be decided by the application of similar principles of law'

The doctrine of precedent also applies in a hierarchical manner in that decisions of

superior courts are binding the other courts below which are bound to apply the

decisions from the suPerior courts of record.



a

Further, section 19 of the Act mandates judges to supply their decisions,/ rulings

and judgments to the Editor of the National counci,l for Law Reporting. on the

other hand, section 20 of the Act requires Registrars of the Superior courrs of
Record to at the end of each month to furnish the Editor of Kenya Law w.ith a Iist

of all judgments, rulings or opinions delivered by the superior courts of Records.

c) Judiciary as the main stakeholder of the National council for Law
Reporting

The language and spirit of the Narional council for Law Reporting Act, No. 11 of
1994 makes Kenya Law a pimary stakeholder of the Judiciary. For instance ar

section 4 of the Act, the Council of NCLR is chaired by the Chief Justice and is

aiso composed of other iudges of the Court of Appeal and the High court as well

as the Registrar of the Judiciary. In total, membership of the Board members from

theJudiciary comprises almost 30% (4 out of rhe total 13 membcrs). This is the

highest percentage of board members from a single institurion. The second highest

composition from a single institution is the office of the Attorney General and the

Law Sociery of I{enya at 15oh (they both have z out of the total 13 members).

other representatives of the Board each have 7oh representation from their

organizations.

Section 7(2) of the Act on the appointment of the Editor and secrion 9 on the

eppointment of assistant editors and reporters makes appointment of officers to

those positions comparable to officers within the Judiciary. For instance, the

qualifications for one to be appointed as the Editor is comparable to that of a

Judge of the High court while those of the Assistant Editor and Reporters are

comparable to Principal Magistrates and Resident Magistrates respecrively.

s

d) Independence ofthe judiciary



The architecture of the Constitution of Kenya, 2010 places the independence of

the Judiciary ^t ^ 
very high pedestal. It implies that the operations of the Judiciary

should not be interfered with or infringed by othet arms andf or organs of

goverflment. The the Judiciary being an arm of government is distinct and

therefore any movements of organizations within the fudiciary is tantamount to

infringing on the independence of the iudiciary'

e) Technolo gy 
^s ^n 

enabler of iustice pillar

The Judiciary Transformation Framework sTF) and the subsequent Sustaining

Judiciary Transformation Framework (SJTD identifies technology as an enabler of

justice as one of the key pillars for the transformation of the Judiciary. Kenya Law

has been the flagship proiect with regatds to use of technology in the judiciary

through our robust website www.ken aw.o Therefore the transfer of KenYa

Lavr to any other arm of government is Iikely to have an adverse effect on the

implementation of the SJTF'

Conclusion:

we humbly urge you to delete the proposed amendment from the Statute

Miscellaneous Bill purporting to transfer the National Council for Law Reporting

from the Judiciary to the Office of Attorney General'

Yours Sincerely,

Cornelius W. Lupao,

Council Secretary (ag)

National Council for Law Re ortln



REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY.CENERAL
&

DEPARTMENT OF JUSTICE

AC/LDD/190/1/80 3Oth April, 2Ol8

Hon. Justin Muturi, EGH
Speaker of the National Assembly
Parliament Building
NAIROBI. '}(.ua
RE: CIARIFICATION OF CONTENT -r. THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL,

201A

THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) (NO.2)
BILL. 2O'I8

Subsequent to our letter of even reference dated 27rh April, we have further noted
the following additional proposals in the above Bills:

Statute Law (Miscellaneous Amendments) Bill 2018 (Kenya Cazette
Supplement No. 35) (NationalAssembly Bitls No. l2)

(a) The l-aw of Contract Act (Cap. 23)
On page 267 of the Billr-there is a new proposal to
amend section 3 of the Act to introduce a new
condition to be met by a plaintiff where a defendant is

charged for the debt, default or miscarriage of another
person.

(b) The National Council for Law Reporting Act (No. il of
1994)
On page 28O of the Bill, there is a proposal to amend
section 2 of the Act to bring the Council under the
Office of the Attorney-Ceneral.

(c) The Kenya lnformation and Communicationr Act,
'1998 (No. 2 of 1998)
On page 285 of the Bill, there is a proposal to introduce
amendments to various sections of the Act relating to

2

St{ERIA HOUSE, HARAMBEE AVENUE
P.O Box40 ! l2-00100, NAIROBI, KENYA. TEL. +214 20 2227461n2513s510'n)914ssssto?12i2999i

E-MAIL: info.starclawoffi cdakcnya.po kc WEBSITE: !f!tL4lauettggl_B!.&
DEPAR'TMENT OF JUSTICE

CO-OPERAI IVE BANK HOUSE, HAILLE SELLASIE AVENUEP.O. Box 5605?-00200, Nairobi-Kcnya TEI-: Nairobi 2224029t 224033't
E.MAIL: l.oallain ic..(o ke WEBSITE: w1r1v.ir'slicc.ro kc

vl.9O 9001:200E CertOel ffi



the appointment of the members of the Board of the

Commission

2

(d)

(e) The Alcoholic Drinks Control Act, 2010 (No. 4 of
2O1O)

On page 338 of the Bill, there is a new propbsal to
amend section 2 of the Act to aligh the defihition of
"magistrate" with the Magistrate Courts Act' 2O15.

(f) The Judicial Service Act, 20ll (No. 1 of 20ll)
On page 338 of the Bill, there is a new proposal to
amend two sections of the Act on the procedure for
appointing the members of the Judicial Service

Commis:ion.

(s) The lndependent Police Oversight Authority Act' 2O11

(No. 35 of 2011)

On page 339 of the Bill, there is a new proposal to
amend section 1l and 12 of the Act on the appointment
of the Chairperson and members of the Authority and

also their replacement.

(h) The National Authority for the Campaign Against

Alcohol and Drug Abuse Act, 2012 (No. 14 of 2012)

On page 341 of the Bill' there is a new proposal to
amend section 6(l)(a) of the Act on the appointment of
the Chairperson of the AuthoritY-

(i) The Office of the Director of Public Prosecutions Act,

2013 (No. 2 of 2013)
On page 345 of the Bill, there is a new proposal to
amend section 2 of the Act to remove the Ethics and

Anti-Corruption Commission from the definition of
"investigative agencY".

The Statute Law (Miscellaneous Amendments) (No. 2) Bill (Kenya

Gazette Supplement No. l3) Bill No. 13

(a) The Dairy lndustry Act (CaP. 336)
On page 411 of the Bill, there is a new proposal to

The Kenya Roads Board Act, 1999 (No. 7 of 1999)

On page 287 of the Bill' there is a new proposal to
amend section 12 of the Act on the qualifications of the

Chief Executive Officer of the Board

definition of certain terms and also to enhance the

penalties under the Act, and to provide for the

making of regulations relating to milk dispensers.



€

On page 449 of the Bill, there is a new proposal to
amend the Act, to make provision in relation to the
welfare of Kenyan migrant workers, and also on
membership on the Board of the Authority.

As we pointed out in respect of the proposals set out in our last letter, of the 27'h
April 2081 referenced A6/LDD/19O/180, copy herewith attached, none of these

amendments were part of the Bill prepared by ourselves and approved by Cabinet
for publication. The source of the instructions for their inclusion in the above Bills

is therefore unclear.

Further, most of the amendments have far reaching policy implications and legal

consequences and ought to have been processed in consultation with the
responsible Ministries and ourselves as is the procedure. However, judging from
the number of objections we have received from affected Ministries and other
government agencies since the publication of the Bills, it is clear that majority of
them were not consulted.

Consequently, we write to request clarification on the source of these additional
proposals as well as their rationale to facilitate our proper scrutiny of their content
in order to enable us advise the responsible Ministries and other affected parties as

a ropriate

hara Kariuki
ATTORNEY GENERAL

Copy to:
Hon. William Cheptumo Kipkorir, M.P
Chairperson
Justice and legal Affairs Committee
Parliament Buildings
NAIROBI.

The Solicitor-General,
Office of the Attorney-General an

Department of Justice
NAIROBI.

€.cel
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oUR REF: SK/2O77/OOIA YOUR REF: T.B.A

o
-QLERK OF THE NATIONA], ASSEMBLY
PARLIAMENT BUILDINGS
P.O BoX 41842-00100
NAIROBI .

Dear Sir,

RE: MEMORANDT]M ON THE STATUTE I,AW (MISCELLANEOUS AMENDMENT)

BILL, 2018: JUDICIAL SERVICE COMMISSION

We are deI j-<;hted to submit
Judicial Service Acr.. No. 1 of

The above matter re fe rs

We hereby observe as follows-

the f o.Llowing memorandum on t-he
201r .

s
1. The amendments wilf ensure that the provisii>ns of Ariicle

9.5 as read with Articfe 250(2) (b) of the ConstiLution are
uphe.Ld and implemented .

2. The lack of clarity in the Iaw has led to confusion and

mis,interpretation of the law on the oversight approval
mechanisms in built in the Constitution which app-Iies 1'o

afl state offices or const j.t-utional. offices created by the
ConstiLution.

3. 'lhe dr:af t-ers of the Consti.l-ution could not have envisaged
that wirere there is elect j-on of persons to be members of
const,ituti-ona-1 commi-ssi.on t-hen the check and bal-ances
pr:ovis j.ons are suspen<led and to interpret so wou-[.d

cont-racli(:1- Arti.cl-e 259 of t-he Constitut-ion whi.ch provld S

2 . (a*t;*

Conveyoncing I Reol Estote I Intellecluol Property I Commerciol I Public Low

Partners: Santntu Kariuki, Nptutiit'i Kariuki Associate: Nderitu Waturu
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that
tha t

the constitution is to be
promotes good governance.

interpreted in a manner

c

s

4 - rn this case the efected men cers of the JSC under Articfe
71 7(2) (b), (c), (d) , (f) and (S) should be vetred and
approved by the Nationa,l Assembly in accordance with the
requirements of Article 25O(2) (b) of the Constitution as
it is only then that the parameters of compeLence,
suitability and integrity can be guaranteed.

5. To argue that once an election of a Member of the
commission takes prace that comes with f inari-ty would give
rise to absurd resufts where provided an election has been
done even where a candidate is unsuitable such would end
up being a memLrer of JSC. Certainly, this is not the
manner in which our Constitution is structured. However,
to remove the ambiguit.y for those who choose to apply the
Constitution in a manner t-hat does not promote j-ts
purposes/ there is need to create clarity in the Judicia_l-
Service Act and the amendments are therefore wel-come.

6. In addition, we propose that the Committee on Justice and
Legal Affalrs afso considers further amending the JSC Act
to lmplement the access to information provisi-ons provided
for in Article 35 of the Constitution and the Access to
Information Act, 20L6.

7. We submit t.hat the manner in which JSC has been operated
has been crowded in lack of transparency and
accountability especially on the issue of backlog of cases
which has delayed justice for many Kenyans and the amount
of money they coffect from Kenyans as court. f j-nes and
receive as donations or gifts from various persons.

B. lrle therefore propose that the Judicial Service Act be
amended to provide-

9. That the JSC shafl publish in at ,least two
newspapers of foca_L circulation and on a quarterly
the list of afl pending cases indicating a-Iso the
which have been concluded;

daily
basis
cases





(a)The amount collected from the public including
and or donations, gifts received as contrj-butions
purposes of the Commission from any person.

fines
to the

(b) We pray and hre will ever pray that you consider our
amendments.

Yours
Muturi S.K

Faithfully
& Co. Adwocates

t

s

MUTURI KARTUKI
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+254 739 644 960
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OUR REF: sK/2O77/}OLA

rHE CLERK OE THE NATIONAI ASSEMBLY
PARLIA},1TENT BUILDINGS
P.o Box 41842-00100
NAIROBI .

Dear Sir,

RE: ITEMORANDUM ON THE STATUTE LAW MISCELLANEOUS (AMENDMENT)

BrLL, 2018

0

6b

o

We are a firm of Advocates and

proposed amendments t-o the Kenya

we submi t as follows on the

Schoo I of l,av'r Act, 2012

The Kenya School of Law Act is mandated under sections 4, 1.6

and the Second ScheduLe to the Act to urldertake the training of:

advocates. 'Ihe Ken1,3 School- of Law was establi-shed in 1963 and

a Lot-aI of l1 students were admitted that- yeal:. The SchooI of

Law has been in operation for f lf ty-f .i.ve years and it has

over:seen the training of many Iawyers incltrding most of the Lop

1aw1rsa5 in thi,s couiltry. Over the years, the ,School ttas been

known for its profess j.onaI j.sm in t-rain.in<; Iawyers and despil-e

the recent news of st-udents failing exams, Inany iegal sctlolars

and practiLj oners have explained as be j.ng as a resLllL of poor

traj.ning at the universities and lar.rcls the schoo.l. for ensuring

onl-y those who meet the requirements of tht: school- as r-o merit
are adrnitted t-o the bar.

Consistency and track record is key in training of, advocates

and by allow.i.ng other new provide rs/entrar)t-.s to be invo.l.ved rn

training of lawyers, th-is wiIl be t.he st:res1- way of d.rlut- i.ng

F.L'

(,t*tt"

Conveyoncing I Reol Eslole I lntellectuol Property I Commerciol I Public Low

Partners: Samnnt Kariuki, Nsuniit'i Ktlriuki Associate: Nderitu lNatur lv





standards already set and killing the coveted Iegal profession
in terms of credibil j-ty. We however note that there is need to
confer upon the Council of LegaI Education as the regulator
with the responsibj-Iity of defining the admission requirements
which every student seeking to joln the schoof should meet. fn
this regard we propose the followinq amendments-

PROPOSAI FOR AI4ENDMENTS: KENYA SCHOOL OF LAW

a) TIIAT the proposed amendment t.o section 4 be deJ-eted.

Reason: This will ensure that the Kenya School of Law

continues to undertake the advocates Training programme

which will safegrrard against diluting the giains already
made i-n terms of standards.

C

o

b) THAT the proposed amendment to section 76

substituted with the following amendment-

Section L6 of the Kenya School of Law Act
deleting the words \\set out in the Second

that course" and substituted with the words

the CounciJ. of Legal Education".

Reason: The amendment wiJ-J- confer upon CLE

regrrlatory body in lega1 educati-on with
prescribe the admission requirements .

be deleted and

be amended by

Schedule for

"prescribed by

which is the

tothe povrer

As resuft of the above amendments and if the Committee accepts
the amendments there would be a need to a.l-so delete the
amendments proposed to the Legal Education Act as the role of
training advocat.es lies with the Kenya School of Law.

In this regard, we propose t.he following amendment to the Legal
Education Act -





PROPOSAI FOR aMENDMENTS: r.nGiAt EDUCATION ACT

a. THAT the proposed amendment to section 8(1) be del-eted.
Reason: It is tha role of the Kenya SchooJ. of Law to
administer the advocates Training programme.

b. TITAT the proposed amendment to section 8 (2) be deleted.

Reason: It is the roJ-e of the Kenya SchooJ- of Law to
undertake the Advocates Training programee.

o

t

Yours
Muturi S.K

Eaithfully
& Co. Adwocates

MUTURI KARIUKT
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NATTONAT ASSOCIATION OF PRIVATE
uNrvERstTlEs tN KENYA INAPUT(I
Bonk House, Moi ovenue. 5th Floor . P.O Box I 3495-00,l OO NAIROBI

Tel + 254(0) 733 183355 . Emoil: nopuk.kenyo@gmoil.com

OFFICE OF THE SECRETARY GENERAL

OUR REF: NAPUK/01 /2018/ 04

286 NIay,2018
THE CLERK OF THE NATIONAL ASSEMBLY,
PARLIAMENT BUILDINGS,
P.O BOX 47842-00100,
NAIROBI.

RE MEMORANDUM ON THE STATUTE MISCELLANEOUS
NDMENT BILL 2018

\X/e reter to the above matter

Follo.ying the recent advert-isement in the Daily Nation inviting persons to submit

memorandum on t-he above-mentiorred Bill, we wish to make the foliowing

submissions-

KENYA SCHOOL OF I-AW ACT 2012 AND THE LIiGAL EDUCATION
ACT,2012.

Secrion a(2) of the Kenya School of Law Act provides as follows-

(2)Withoutpreiadice to tltegenerali_4t of .rabxction (1 ), the ob1'ex oJ the St'ltool shall bt
It-

(V) train perton.s to be acluocatu under the,4dnt:ate.t Act (Cap. / 6),

(b) euure continairyprofes.rional deuelopmentJbr all cadrct of tlte legal pm.fu'tion;
|'

/sQ) pmtide para-legal training, tir\r
'.1 ' -.

'tL;"t

2 g UAY 2018
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Supporting better provision of University Education in Kenya

q





a background check

Austtalia Various Universities offer the training

ptogramme prior to a lawyer being admitted to

the bar.

Solicitors Regulatory Authority approves

various Providers to provide legal training of

lawyers.

South Africa One Law School with nine centers all over the

country offer training.

IJ

Canada Various Universities offer the training

programme prior to a lawyer being admitted to

the bar.

United Kingdom

From a reading of the above, it is clear that in most comparbale jurisdictions

training of lawyers is liberalized. The benefit of liberalizing the training of larvyers

would be-

(r) increase in ef6.ciency;

@) Professionaimanagement;

G) Increase in competition;

(d) In line with intemational trends;

G) Foster ecoomic, pol-itical and social development of the country due to

an efficient judicial/ Iegal system;

(0 Increase in foreign investment as investors will be encouraged to to
invest in the country due to a robust legal system;

(g) Encourage new legal innovation.

It is for these reasons that we submit that the amendments being proposed to

liberalize the training of advocates in the country are in order. In this regard, we

support the amendments proposed to sections 4, 1,6 aod the Second Schedule to

3

m





the Kenya School of Law. This is premised on rhe fact that the council of Legal

Education will be conferred with *ie responsibility of accrediting legal education

providers for the pupose of licensing of the Advocates Training ptogramme

hence liberali"ing the training of advocates. This will catapult the taining of
advocates in the cor:ntry to the levels of the United States and United Kingdom
which are known to have the most efficient and vigorous legat systems. lyith
taining liberalizsd and opened up to other providers, the Kenya School of law will
also focus on its key and cntical functions such as ensuring the continuity of
professional development of all cadres of the legal profession. I7e therefore

suppoft the amendments proposed to the Kenya School of Law Act and the r,egal

Education Act.

Yours Sincerely

DR. VINCENT GATTHO, Ph.D,
SECRETARY GENERAL,
NATIONAIASSOCIATION OF PRIVATE UNTYERSITIES IN KENYA
(I\IAPUD
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Your Honour,

Re: The Opinion of the I(enya lvlagistrates And Judges Association
(lffJA) on the Statute Law (Miscellarleous Amendments) Bill, 2018
(National Assembll, Bill No. I 2of 2018)

On behalf of all members of the Kenya l/Iagistrates and JuCaes Assocration
ii{MJA), piea.s.- accept rr,y kind regards and permit me io address l/our
Honour as hereunder;

As an essociaticn, we had the opportunity to look at the Statute I'ann
(Miscelianeous Amendr-eents) BilI, 20lB (Nationai Assembly Bill No.l2ol
2018) arid formed the opinion that this is a timely document that js rich in
con(ent ar'.d appropriate, especially to Judges and Judicial Oific,ers anci iire
.l ucliciary as an institution.

'l'hc, next four (4) paragraphs describel(MjA's opinions on sorne proposcd
pr o.rrsions that our institution feels may interfere with the independence of
'.1.,.;r .]udiciary and/ or that rnay violate the constitution and/ or cither lavvs,
r.'')rich proposals we feei g.\gr_ql-q! be del_e-Le-d-;

Exccnrit'e Co ,Lcil;11s tI'et s
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(l) The definition of a 'judge' in the Judicature Act (Cap S) which includes a
judge "seruing in an acting capacity" and yet this is not provided for by the
Constitution and may tamper with the independence of the Judiciary;

(2) Theprovisions of the Judicial service commrision Act. 201 lwhich seem to
conclude that Article 250 (2)(b) of the constitution provides for the
appointment of the Commissioners of the JSC, which conclusion may bring
inconsistencies in section 15 of the same act and may violate articles lzl
and 248 of the constitution;

(3) theintroduced provisions in theNalional council for Law Reporting Act
1994 (No. 1l oI 1994)which indicale that the Council is a body under the
office of the Attorney General, and which may interferewith the
independence of the judiciary as the council performs a judicial function,
is domiciled within the judiciary with the Hon chief Justice as the chairman
and the Chief Registrar of the Judiciary as its accounting officer; and

(4) the proposed definition of 'court' in the Land Act Z0lB (No.6 of 20lZ)as
well as in the Land Registration Act, 2012 (No.3 oI 21l?)to mean the High
court established by Article 165 of the constitution and the Environment
and Land court established under the Environment and Land court Act,
201 I, and which definition may be inconsistent with Articles 162 (2)(b) and
I65 (5) of the constitution, as well as the supreme court's pronouncements
on jurisdiction in the KarisaChen CJ o Case

MIe are happy with the timely proposal underrfte oaths and slatutory
Declarations Act (Cap .15)and the addition of the expression ,,a Deputy
Registrar Employment and tabour Relations Court ,,and ,,a Deputy
Registrar Environment and Land court" which would reflect the existing
frameworks and structures.

Please note that the foregoing is the opinion of the KMJA as an institution,
and should not in any way be considered as opinions of individual Judges
who may have opportunities to hear and determine matters brought before
them, which matters may touch on the substance of this law. All individual
judges and / or judicial officers enjoy decisional independence and are not
subject to the opinions of their Association.

Yours Sincerely,

Ho ady Justice Jacqueline Kamau
President I(M ^
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TRANSPARENCY INTERNATIONAL KENYA MEMORAIIDT]M ON TEE
STATUTE LAW (MISCELLAITEOUS AMENDMENT) BILL, 20 18

Transparency International-I(enya (fl-Kenya) is a norfor-profit organization founded in 1999 in
Kenya with the aim of developing a ftanspa-rent and corruption free society through good

Sovernance and social justice rnitiatives. TI-Kenya is one of the autonomous chapters of the globat
Transparency International movement ttrat are all bound by a common vision of a corruption-frec
world. The global movement provides a platform for sharing knowledge and expedence,
developing strategies to respond to regionally distinct pattems o[ corruption and initiating
advocacy campaigns at both the regional and sub-rcgional level. The vision of TI Kenya is that of
a traflsParent, accountable and comrption-free Kenya and the mission is to transform the society
and institutions by supporthg the development of high integrity leadership in all seoors and at all
levels.

In April 2078, at Omnibus bill- The Stan:te Law (trIiscellaneous Amendment) Bill 2018, National
Assembly Bill N o. '12 of 201,8 was tabled in the National Assembly for consideration by the Leader
of Majority, Hon Aden Duale. Among the legislations the BiIl seeks to amend and relevant to TI
Kenya work are; thc National Council for Reponing Act, $Timess Protection Act, the proceeds of
Crime and Antr Money Laundering Act, Independent Police oversight Authority, Land Act, Land
Registrat.ion Act and the Bribery Act.

TI Kenya has reviewed the &aft legislative proposals and proposes as follows;

TRANSPARENCY

INTERNATIONAL
KENYA
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The Statute Law (Miscellaneous Amendment), 2018 Memorandum

a

o

Principal Act/
Amended Clause(s)

Provision Comment/ Rationale/ recommendation

National Council for
Law Reporting Act.

Clause 2

a Thc Amcadmcnl intmfuns 5.2
(4) Comcil is a bodl mder
1994 (No. 11 oJ the Ofia of
the Attornq-Ceaera['.

The Proposal b.i"g. the
National Council for Law
Reporting under the
administrative ambit of the
Attorney General Office.

a The proposal is sound
administratively since the AG is a

member of the Council and the
functions could be streamlined to
ensure there is no duplication
between the two offices on &afting
and legal reponing.

Witness Protection
Act, 2006

Amends Clause 2 of
the defrnition Section

a 'fhe Amendmcnts all
tfuough the various
Clauses in the legislation
replace the wotd' Minisny'
with the 'Cabinct Semtagl.

a The Bill proposes to
amend the Act, to require
that the Director be grven
an opportunity to defend
himself where a petition
seeking his dismissal has

been presented to the
Board.

a The aligning of the word Minister to
CS is in lhe with the Constitution.
While the amendment to allow a

Dlector and opportunity to defend
himself is good practice and a
requirement under the n:les of
natural justice.

Proceeds of Crime
and Anti Money

Laundering Act.

a The Bill proposes to

amend the Definition
Seaion, to include

employees of accountants,

advocates and notaries or
their employees, trust and

company service providers

in the defrnition of the

a This proposal is welcome since
currently lawyers are not under any
obligation under the POCAMI-A to
disclose the beneficial owners of
their clients under the relevant
money laundering Regulations. The
proposal would go a long way in
ensuring transparency in benefi cial
ownership.

)l"
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expression " dttignatcd non-

f nancial busiaesu or

pmfersionf'.

a It also seeks to amend Sec.

48 of the Act to expand

the reporting obl,igations

and disdosures to include
employees of accountants,

advocates and notaries or
their employees, trust and

company service

providers.

Land Regiscation
Act,2012

a 'l'he Bill seeks to
amend the Definition
Section to define
Court to be the High
Court as stipulated
under Arl 165 and as

stipulated under the
Environment and
Land Court Act, 201 1

a This is in line with the
Constitution 2010 and the
Environment and Land Court

LandAct,2012 ll 'I'he Bill proposes to
amend the Act to
introduce a provision
which provides that
incascs of private land;
leases and licenses shall be
issued by the Cabinet
Sccretary and registered by
the Chief Land Registrar.

a The Act was silent on private land
since it had provided for issuance of
licenses ind leases for public land
which are within the ambit of
National l-and Commission.

a This is will be good as it will cure rhe
infighting berween National Land
Commission and the CS Lands.

The OIfrce of the
Director of Public
Prosecutions Act,
2013 (No.2 of2013)

s.2

a The Bill amends S.2 (1) In
the &f nition of "inautigaiac
Agenc1", dcb*s tltc expnsion
"Ethics and Anti-Comrption
Commission"-

To understand the import of this intended
amendment, the functions of the tr,vo bodies
that is the ofEce of the DPP and EACC must
be appreciated.

Sect. 5 (2) (:) of dre ODPP Act provides that
the Director pPP), shall exercise State

direct thatowers of rosecution and ma

St'/
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Under Article 252 (t) (a), the EACC has
powers to conduct investigations on its ourn
initiative or ofl a complainl made by a
member of the public.

Under Section 11 of the EACC Acg the
Commission has additional powers including:
lr.vg5dg2ting and recommending to the
Director of Public Proseortions the
prosecution of any acts of corruption or
violation of codes of ethics or orhar matter
prescribed under this Act or any other law
enacted pursuant to Chapter Six of the
Constitution.

The office of the ODPP is the only sole body
mandated to prosecute cdminal matters in the
country. Whereas other bodies have the
mandate to investigate complaints, their
function ends at the point of tabling their
recommendations to the DPp for sanctioning
and prosecution. The import of the proposed
amendments is that the Dpp will no longer
direct the EACC to carq, out investigations in
all matters relating to public prosecutions.

urvestigations be conducted by arl
investigative agency named in the direction.

The EACC on rhe other hand, is an
independeot Constitutional body that derives
its mandate from the Constitution and the
EACC Act No 22 of 2011.

De-tinking the EACC from the crucial role
played by the of6ce of the Director of public
Prosecutions would be a blorr to the work
against graft. It would have the effect of
placing r Constitutional office on the same
rank with the Director of Public prosecution
who are among the investigative agencies.
This is further likely to affect inter ageocy
coordination in investigation and prosecution
of anti-cornrption c:rces.

5\"





BriberyAct,2016

O

e

The Bill, proposes very minor
amendments and corrections

largely syntax.

On the Bribery Act, we recommend
amendment of the following Clauses;

Sec. 7(1)(a) of the BA, which defines
relevant function or activity a key
ingredient to proving the offences of
giving and receiving a bribe, by
amending by deletion the word
'indudes' to ma-ke the provision have
clarity.

Sec. 7(1) (b) of the BA be amended by
inserting a coniunctive in order to link
sub-section (a) and (b). Section 7 (1)

@) lists conditions that are key in
deEning the conditions for a relevant

function.

Sec. 8(a)(a) be amended to insert the

'_lat' of krya'.
Sec. 8(4) @) and (c) of the BA, which
prohibits bribing foreign public
officials, be amended by deletion as

they create an urreasonable burden
for the prosecution for confuming
that conduct not only contravenes the
BA but also the laws of a foreign
country or rules of a public
international organisation. It ought to
be enough rhat the bribery offence is
an offence under Kenyan law where
the prosecution has expertise and
jurisdiction

Amend Sec 14(1) of the BA. This
provision shou.ld be amended by
inserting the word 'reasonable' before
suspicion so that the there will be a

dury to report to the Commission
within a period of 24 hours any
knowledge or reasonable suspicion of
instances of bribery. This wi.ll bdng
the BA in line with other crirninal law
statutes, offences and case law

a

a

a

a

a
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It is our sincere view that the above proposals will be factored in the deliberations of the Statute
Law Q!fiscellaneous Amendment) Bill, 2018.

s-

a

o

Samuel Kimeu
Executive Director

CONTACT INFORMATION:

Samuel Kimeu
Transparency International Kenya
PO BOX 198 - 00200, City Square,

Tel: +254 (0) 202727 763/5 Mobile: +254 (O) 722 296 5Bg
Kindamma Road Off Ring Road Kilimani

Next to Commodore Office Suites
Gate No. 713; Suite No. 4.

Email: rrarrspa ren r.)-@ tiken),a.org
NAIROBI, KEI\TYA





OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS
Telegraptric address: "persoanel", Nairobi
Telephone: Nafod 2732090/2 /32240
Mobite: 0721202888/ 07d7880580
Fax:224352412251808
Emarl: rnfo@odpp.9o.ke
When Replying please quote

NSSF Building, Block 'p
i9th Floor, NSSF BLrildrng
P.O. BOX 30701 - 100
NAIROBI, KENYA

ODPP/[[NFi E/73A ZEth April, 2018

Hnn. William K. [heptumo

fitairman

,Justice E legal Affails Iorrmittee

Pa:'liament Buildings

NAIROBI

Dear Sir

RE: MIMOIIANOUM 8F IBJECIION IO IHE PROPOS[t] SIATUTE MISIELIANEI]US AMrNOMFNTs BILL
2[I8 NATIONAL ASSEMBLY BILL NO. 12 [F TOIB

lwrite in refeience to the abr,ve subject r.ratter and ivuould iike tn make the tollowing cnmments on t1e
proposed mrscellaneous ammcndnients;

I Article 157 of the Innstitution gives the 0PP the srle nrandaf e tn prnsecute i]riminal Matters bassd on
investigations canried oul by investiqative aqrncies. llemoving EAtiI as an investigative Agenny wrii
curtail the powers of the 0PP under Articla l5? irf the Ionstitrrtion

2. The IA[[ has been given i,tvesttgative r]rrwcrs bv,rillItiA end LlA. Section 35 cf Al]EIir requires IAill,
to lorward the inuestrgative repnrts tr the 0FP. iJrr leceipt ni these leports, the Dlit' may or.dir
prnsecuticn to enstte rtr Ciiect furtlre;'rnvesil-0,rtinns. By amending l'I[)PP Act to remove EA[[ as an
investigative agercy wruld alf ect l.lFP's puwi.rs tr ellertiveiy pio:;ecrte.

3. Ihe U[)pP Actwas interrded to grve effeui tr itrir,;ies i57 and 158 rf the Ionstitution the prorosed
amendment of the U0PP /tct is beng done withor:t iirr L,.rnsuitation aqC zcr partrcipation of the 00Pp
as a key stakehnider

4. l'he intendBd amen dmeni will aff ect r:rses aireariv Lr{uiu court anrl ihose uendins inves Bations

o

ti

5 Ihe 00PF is nnt se;trli,^ritirthe tietaiis rf lhe ublerts end intentions rlthe prnpnseriamendrnenis



E. To our understanding miscellaneous amendments are intended for minor operational issues. However

the proposed amendments are substantive and would have far reaching implications on the provisions

ofthe constitution and powers of independent agencies'

I would appreciate if the above rssues raised are taken into consideration before the Bill is passed into law by

parliament.

I will be available, should you deem it nECessary. to have a face to-face engagement with you 0r y0ur ofIicers

regarding this subject matter.

I thank you for your continued support

Yours faithfully

.,| :,
MR. NI]I]RDIN M. HAJI, IGuJ

t)IRE[Tl.]R OF PUBIIC PRISE[UTIINS

f,spv to:

Hun. Justice Paul Kihara Kariuki

Attorney General

Uffice ofthe Attorney-Eeneral E [)epartment of Justice

Sheria House

NAIRIBI
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The Clerk of the National Assembly
Parliarnent Building
Parliament Road
P.O. Box 41842
NAIROBI

RE: coMMrrrEE srAGE AMMEIYDMENTS ro rm STATUTE LAw (vtrscELLENEUos
AMMENDMENTS) BILL NO. 12 OF 2018

Notice is given that the Chartered Institute of Arbitrators (Kenya Branch) intends to move the following
amendments to the statute law (miscellaneous Amendments) Bill No. l2 of 2018 at the Committee Stagl

INSERTION OF AMMEIYDMENT TO SECTION 6(T) OF TIIE NAIROBI CENTRE FOR
INTERNATIONAL ARBTTRATION ACT NO. 26 OF 2OI3

TFIAT the Bill be amended by deleting the proposed amendment to section 6(l) of the Nairobi Centre for
International Arbitration act no. 26 of 2013 and inserting the following new clauses

The Nairobi Centre for
Intemational Arbitration
Act No. 26 af2013

The Institute presents this position with the confirmation that the Chartered Institute of Arbitrators Kenya
Branch is the only institution in Kenya that hains and certifies Arbitrators and maintains the membership
of the membership in practice.

The same had been submitted through the Nairobi Centre for International Arbitration and the Law
Society of Kenya on the inclusion of the Chartered Institute of Arbitrators- Kenya Branch.

Yours sincerel

CALVINNY OTI, C. Arb
CIIAIRMAN
CIIARTERED INSTITUTE OF ARBITRATORS KEI{YA BRANC

III
-)

Drive, off Ngong Road

O Box 5016100200, Nairobi, Kenya
+zil 7 2220M96, + 2!A 7 U65U05

rbkenya.org

ciarbkenya.org

s.6( 1) e word 'five' appearing in paragraph (e) be retained
Delete paragraph (f) and substitute therefore the following new
paragraph-

f) one person each nominated by the following bodies
respectively-

(i) the Kenya National Chamber of Commerce and Industry
(ii) the Law Society of Kenya
(iii)the Kenya Association of Manufacturers
(iv) the Chartered Institute of Arbihators Kenya Branch

Th

L

Patron: The Chief Justice of Kenya lA Member of lhe Association of ProFessional Societies in East Afri{}a (ApSEA)
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15't May 20lg

The Cle* of the National Assembly
Parliament Building
Parliament Road
P.O. Box 41842
NAIROBI

RE: COMMITTEE STAGE AMMENDMENTS To TIIE 
'TATUTE 

LAw (MISCELLENEU..AMMENDMENT9 BILL NO. 12 OF 2018

Notice is given that the chartered Institute of Arbitrators (Kenya Branch) intends to move the folowingamendments to the statute law (miscellaneous Amendments; nitt No. tz of zots ai the committee Stage

INSERTION OF AMMENDMENT TO SECTION 6(1) OF THE NAIROBI CENTRE FORINTERNATIONAL ARBITRATION ACT NO .26 OF 2013

THAT the Bill be amended by deleting the proposed amendment to section 6(l) of the Nairobi centre forIntemational Arbitration act no. 26 orlo t : and i"Jrtir; the folowing new crauses

The lnstitute presents this position with the confirmation that the chartered Institute of Arbitrators Kenya
offi:H,S::1',;',TX::|"#" 

Kenva that trai^ *J 
""'tin", Arbirators -a-.'ir,"i* the membership

The same had been submitted through the Nairobi Centre for Intemational
Society ofKenya on the incrusion oith" ch.rt"."d Institute of Arbitators-

Arbitration and the Law
Kenya Branch.

Yours since

CALVINN OTI, C. Arb
CHATRMAN
CHARTERED INSTITUTE OF ARBITRATORS KENYA BRAN

The Nairobi Centre for
Intemational Arbitration
Act No. 26 of 2013

s.6(1)

f) one person each nominated by the following bodies
respectively-

(i) the Kenya National Chamber of Commerce and Industry(ii) the Law Society of Kenya
(iii)the Kenya Association of Manufacturers
(iv) the Chartered Institute of Arbitrators Kenya Branch

fo fo

hT vrord vefi m eaPpeanng be reparaEra tar nedph )
eteDel a and subsparagr ph t ehrt(0 there thre e o enlng

hparagrap

Paton: The chief Justic€ of Kenya I A Member of the Association ol professional societies in East Africa (ApsEA)
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From: "Shem Otanga" <soo@africalegalnetwork.com>
To: clerk@parliament.go.ke
Cc: "Anne Kiunuhe" <AK@africalegalnetwork. com>, "Milly M inayo"
<mmm@africalegalnetwork.com>, "Victor Nduse Mailu" <vnm@africalegalnetwork.com>,
"Faith M.Macharia" <fm@africalegalnetwork.com>, "Mohamed Amani Karega,,
<mak@africalegalnetwork.com>, "Fridah Ndinda Mutiso" <fnm@africalegalnetwork.com>,
"Ondati P. Mogaka" <omp@africalegalnetwork.com>, "Aisha Abdallah',
<aa@africalegal network. com>
Sent: Tuesday, May 15, 2018 4:26:39 PM
Subject: RE: Statute Law (Miscellaneous Amendments) Bill, 2018 - Comments

&i\-Our Ref: AQ/Gen
Your Ref: TBA

€
Date: 15th May, 2018

The Clerk of the National Assembly,
Parliament,
Parlia ment Road

Nairobi

o
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Attention: Michael .R. Sialai, EBS

Dear Sir, tt,\
Statute Law (Miscellaneous Amendments) Bill, 2018

We refer to the above matter and our email of l.4th May, 2018 below

Further to our said email, please see the attached fina I version of our comments on the above Bill. The attached
comments are intended to replace the comments that we submitted under our said email yesterday.

Please acknowledge receipt

Regards,

SHEM OTANGA I Senior Associate

T +254 (0)20 364 0000 lD+254 (0)203540310 I M +2sa (0)703 032 310 | E soo@africalegalnetwork.com lW
www.af rica legalnetwork.com
A The Oval, 3rd Floor, Junction of Ring Rd. Parklands & Jalaram Rd.

P PO. Box 200-00506, Nairobi, Kenya

A&Kl;'i,
ANIARWALLA & (HANNA

rf3

M

5/16/2018, l:5lPN

NA'I'
R

N i) l\,i llIo A l A E LY.\

I 6 MAY 2O1B

B E l.lE(i
,il \1 l.l IJ S

S N Io t ) Y CL it I(L A L. .t ) "1'
P 0 B ,\0 s (l0 NA] R B0

lH-" l.,r*.,,,t-"lr.art I ]imro{.hctlr.lrh I l€r-l:n}a)ld I aLlli? * VISIOIIABY
Trrt YtA{ 2o11. zDlr, larA



A&Kl^'-',-+
ANJARWALLA & KHANNA

21
MoNoii, M^Y7. zoE rh.3tdddtl

IEPUBLIC OF KENYA

,ffi
NATIONAL ASSEMBLY

TWELFTH PARfIAMENT - SECONO SESSION

lo tfie m.ttet
lMli(illantiiur

of conslderation by the l{auonal Assembly of the Sr'tut'-L]]Y 
-.

einenamentsl Bill, lotB (Nrtional Asrembty sill No' 12 oI20l8)

,r.tide I ls(li(b) ol tl!. Constihrtion Prcvid..
ol tuttiotl,ent on.l i6 Commrr.Ps: Slandins
potlicipoion ond sho lokc inlo a(rour,l v,46

O,dL, 177(3) ptoliJ.s lhrl, 16e l)€po/tm
aatl rctonmendolions ol t. gubli. $hen

lhol "tu/rirmc,r tlio/l lotilit,tt. Publi( ond ln.E,lventent ln th. l.gitlotiie
to wh;c|1 d Eill ls committed sholl

thc CommitGc mo,.es hs t.pon b $e House

56
7-

54.

q
6l

Ne.

ond othat business

L!

tt rion.l

rrr! strt ic rts {l,ll.cil
184 April. 2o18. Ihc Bill ir

l.a.our ar.ndhcnsl Etll,lora N.tlo"l Att
with th. prudic€ o{ n,.ting !.riN!.

lll l{.- !1 ol20la w.3 PUb
6ls whid do not m.rii lh€

m.ndm.nt! lo v.riourActs ol P.dirln?flt Pul9u.rt to lhc Pro/ion. Bilt Tl'. 6ill thcrc{o.c
srandinS ordc,t trhich 9r a Bill hoting bc.n reod d fiE,t fime tholl nohd commlfitd

lmendrnanE lo vE,ioos A<ts 6f Pirliamenl stand conrmitled to lh. lollo/vinB Dep.nmcnl.l Coomine35 of ihe N.tion.l A-rsemblf_

,iq. m! E AritqlP ID (PDlirl

p !!)

5.-_

'I!.-

lirh.d on ld ADtil, zols .nd r..d. ftrsi 'nm.

Dubllolion ol;o!r.lc Bills !nd contolidtti.S
;ionr olst.ndinSOrd€r 127(l) ollhc Nltion l

to lhc rclcvonl Deporan!,l.bl Confiinec' tlta

_12_
tr. ot

. olfi(.
No. Z ol20l;
iic-iinrr Lvr Rclom (ornmisr;on

c.mp.ign

kano6-i c-cnrri riv r.tn utiiirn [5;rn

!o7-

;r

al l196--
. 4 o,20tg---

E
o

N

?41

5?.
GlllLrllq
rh. Public

6a

68.

-HLx.,,rEi.,ftinr.alEAF6.ndira
lnd fo..isn

.nd Hot tin8

ry No. ll

tt6!.nt to tuiklc I l8(l)(t) .nd SLnddt Ord.r 127(l). tlt Cl'n of rh! N'ti6n'l

^lmblY 
itui.. mcmbc'r ol ih. Publk to rubmn 8.tY r.Pr.tmt.trcritrncy m4 n'vt

". u. r6u.l- tutt .l.!.oo. 
^tr..d!r.'tts) 

!t[,lot'. Th. 
''Pr"'ilthont; b. torw.rdGd tolh. d.rtol6l. irnotr.llrt .tbtY, ?o' t'r'llllLo'loo'

nriEu: hrnd{.liErcd b thc onk ol {i (l.'l. it'h t'dl'6tt 'rll'n'l+'i;t.bi: .; ;.n d ; d..reD.,lL,t .i!rrr.; ro b. r.c.iwd or o' bcld'
in""ai irj r'r.t rcrr tr ri pr. rhe srll m.t b. lound dt hc P'dian'it
wcbdtr'l tn":ru,i,w Crdrrncnt ro-ta o, ht9/ffi t'i}rhw od

MrcBAlL 
'IAI 

L EEs
(Grt ot rll! taatlot{at l5.lEullI

65.

-01-
6a

66.
67

21.

25.

)9 I The Xcr
ro- l Tfu Tr.f,c llallrtl rhc xcmr
52"

!!. I lfi! Enr
14.

ito
tl__



A&Kl^;,
Memorandum

To

From

Oate

Subject

AI.I.,ARWALLA & KHANNA

The Clerk of the National Assembly

Anjarwalla and Khanna

15th May, 2018

comments on some of the amendments proposed to be made through the statute
Law (Miscellaneous Amendmentsf Bill,2018 (National Assembly Bill No. 12 of 2018)
(the Bill) to various Acts of Parliament

AEEl

1. Comments on the proposed amendments to the Anti-Cou nterfeit Act, Number 13 of 2008,(Bp@
A. References to " l li,L Aeencv" in the Bill

Observation

we note that the Bill proposes the deletion of the term " Agency' (which refers to the Anti-
Counterfeit Agency) throughout the Act and proposes to rename the Agency as the Anti-
Counterfeit Atthority and to refer to lt as "the Althority" throughout the Act.

We note however that the Bill contains a number of the proposed provisions that still refer to
regulator as "the Agency" rather than "the Arthority". for indance, the proposed sections
16 (38), 32 (i), 348 (1), (3), (8), (9), (10), (13) and (14) refer to "the Asency,, instead of ,'the

Authority".

Analysis

This is a minor error that can easily be amended to ensure consistency in the Bill.

Recom mendation

we recommend that any references to "the Agency" throughout the Bill be replaced with
'the Authority" .

B. Prooosed introduction of a new Section 23 (4'l to the Act - Power to rnvestisate
o

unexoressed offences

Observation

The Bill proposes the introduction of a new section 23 (a) to the Act which would empower
inspectors to investigate any offences related or connected to counterfeiting notwithstanding
that such an offence is not expressed as such under the provisions of the Act.

Analysis

This clause appears to go against the general spirit of the well-esta blis hed criminal law
principle epressed in Latin as"nullum crimen sine lege' (that is "no crime without law',). This
principle of criminal law prescribes that a crime ought not to be presumed to have been
committed where there is no express law defining the offence. The intention of this principle
is to create clarity on the sort of conduct that constitutes criminal actions and to erect a

carried out
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Further, if the investigations contemplated under this amendment lead to an arrest, charging

and conviction in court, this provision could also fall foul of Article 50 (2) (n) of the
Constitution of Kenya which states that:

" &ery aco:sed person hasthe right to a fair trial, whidr indudesthe right-

n) not to be convided for an ad or omission that at the time it was committed or

omitted was not-

t.

ii.

Recommendation

an offence in lGnya; or

a crime under international law"

ln view of the above, we would recommend the deletion of the phrase "notwithdanding that
such an offence is not expressed as s,tch under the provisions of thisArt" where it appears in

the new section 23 (4) that is proposed under the Bill.

C. Prooosed introduction of a new Section 32 (il to the Act - Criminalisation of the
imoortation into Kenva of soods bearing a trademark, trade name or coovrisht not
recorded under the Act

Observation

The Bill proposes to introduce a new section 32 (j) which would make it an offence for any

person to import into Kenya any goods bearing a trademark, trade name or copyright that has

not been recorded with the Anti-Cou nterfeit Agency.

Analysis

We are of the view that the enactment of this provision will be likely to hinder import trade in
Kenya. Such a provision would compel importers to conduct searches with the Anti-
Counterfeit Agency and to incur the attendant expenses so as to satisfy themselves that the
intellectual property (lP) rights subsisting on the goods to be imported have been recorded

with the Anti {ounterfeit Agency and that the importation of the same would therefore not
contravene the law. The time spent waiting for the search results would further reduce the
efficiency of the importation process and the ease of doing business for importers in Kenya.

Additionally, this clause is too wide in its application. lt does not limit the offence to goods

that are imported into Kenya in the murse of trade. As such, if this provision were to be

enacted as is, it would be an offence to import into Kenya any goods meant for personal use

and bearing /consisting of a trademark, trade name or copyright that has not been recorded

with the Anti-Co u nterfeit Agency.

Recomm endation

We recommend the deletion of the proposed section 32 (j) from the Bill

D. Proposed introduction of a new Section 348 (11 to the Act - Mandatorv recordation of
trademarks with the Anti-Counterfeit Aeencv

Observation

Clause 348 (1) of the Bill proposes to require all owners of registered trademarks that are

used on goods imported into Kenya to record such trademarks with the Anti-Cou nterfeit
Agency.
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Analysis

The registration of trademarks in Kenya is handled by the Kenya lndustrial Property lnstitute
(KlPl). The proposed requirement of recordation of trademarks with the Anti-Cou nterfeit
Agency would amount to a duplication of tasks between government agencies. Any
enactment of this proposed provision is likely to reduce the ease of doing business as an
additional financial burden of registering the trademarks with the Anti-Counterfeit Agency
would have to be borne by one of the parties to the import transaction (presumably the
importer) if not by both.

8y requiring owners of trademarks registered abroad to record the same with the Anti-
Counterfeit Agency. the Bill purports to confer intellectual property rights in Kenya upon the
owners of trademarks that are not registered in Kenya contrary to the well-esta blished
principle of territoriality of trademarks and lP rights.

Further, the amendment under the proposed section 34B (1), as read with the offence
created under the proposed section 32 (j), implies a presumption that all lp rights applied to
goods being imported into Kenya would generally have already been registered either in
Kenya or abroad. This is not a feasible presumption as there is generally no legal obligation to
register a trademark or copyright interest in Kenya or internationally and as such it is possible
for such lP rights to be used in trade without being registered.

Recom mendation

The recordation of trademarks under the proposed section 348 (1) should be subject to the
discretion of the owners of the trademarks (as opposed to being a mandatory requirement).
ln this scenario, trademark owners who desire to take advantage of the proposed recordation
system would then have the option of recording their trademarks with the Anti-Counterfeit
Agency.

Further, in order to deal with the current disregard of the principle of territoriality of lp rights,
the words "irrespedive of the place of regidration" *rould be deleted from the proposed
section 348 (1).

Please note that we only make the above recommendation as a middle ground option. The
ideal situation would be to delete the provisions on recordation of trademarks with the Anti-
Counterfeit Agency and to require KlPl to digitise its database and to provide the Anti-
Counterfeit Agency with direct access to the same.

E. Proposed introduction of a new section 348 (2) in the Act - Approval and denial of
aoolications bv the Anti-Counterfeit Aeencv

Observation

The proposed section 34B (2) suggests that the Anti-Co u nterfeit Agency will have the power
to approve or deny applications for the recordation of trademarks. The criterion for such
approval and denial is not stated.

Analysis

The conferring of the power of approval and denial of recordation applications on the Anti-
Counterfeit Agency without clearly setting out the criteria for such approval or denial raises

Anti-Cou nte rfeit Agency would then have to examine the registrability of trademarks while
assessing recordation applications made to it under the Act.
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Recom mendation

The criteria for the approval and denial of recordation applications should be clearly set out
in the Bill to stipulate instances where an application can be denied by the Anti-Cou nterfeit
Agency. We would propose that the criteria for approval be simple and limited to a mere

confirmation that the documentary proof of current and valid trademark registration at KlPl

has been provided.

osed introduction of a new section 348 (3) to the Act -Requirement to provide details

A&KI

F. Prop
of the citizenship of the owners of the trademark

Observation

The proposed section 348 (3) (a) requires applications for recordation of trademarks to
include details of the citizenship of the trademark owner or owners, or the citizenship of each

partner (if a partnership) or details of the State, country, or other political jurisdiction within
which the trademark owner was organized, incorporated, or created (if an association or
corporation).

Analysis

The regulation of ownership of trademarks and the details of owners falls within t(Fl's
mandate. As such, this proposal is likely to result in the duplication of KlPl's work. Further,

the introduction of additional requirements such as supplying the details of the citizenship of
the trademark owner is unnecessary as such details are not relevant to the issue of

subsistence of a trademark. This proposed section 348 (3) would therefore only serve to
increase bureaucracy and to reduce the ease of doing business.

Recommendation

We would recommend deletion of the requirement to state the citizenship of the trademark
owner-

G. Proposed introduction of a new section 348 (5) to the Act- Validitv period for the
recordation of the trademarks with the Anti-Cou nte rfeit Agencv

Observation

The proposed section 348 (5) provides that the recordation of a trademark shall remain in

force for a period of one year from the date of approval of the application for recordation or

for the duration of the current registration period of the trademark, whichever is shorter.

Analysis

The period of one year is too short a time frame for validity of the recordation with the Anti-
Counterfeit Agency. lt would be cumbersome for importers of goods to have to ensure that
the trademark recordations for each of the goods that they import are renewed every year.

This is another proposal that is bound to reduce the ease of doing business in Kenya.

Recommendation

teLUttllttEllu .lllUl(y Lrl tl ltj Ptrl luu ul I cLUl LldL tult ut tt duclltdt 11) wlrrr r.llc A Lr-

Counterfeit Agency be tied to the period of validity of the corresponding registration of the

trademarks at KlPl (which is currently ten (1.0) years).
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H. Prooosed introduction of a new section 348 (101 to the Act - Minor amendments

e

Observation

The proposed section 348 (10) of the Bill provides that the owner of a recorded trademark
shall submit a written application in the prescribed manner to the Anti-Counterfe it Agency
not later than 30 days to the expiration of the current recordation.

Analysis

From the context in which this proposed provision sits, it appears that it was intended to
regulate the renewal of the validity of the recordation with the Anti-Cou nte rfe it Agency. The
word "renewal" however appears to have been omitted from the wording of the section.

Recommendation

we propose that the phrase "for renewal of the recordation of the trademark" be included
immediately after the words "written application" where they appear in the proposed sedion
348 (10).

Further, in line with our recommendation on the proposed section 34B (1.) above, we
recommend that the mandatory requirement for renewal of the recordation under the
proposed section 348 (10) be removed and replaced by a discretionary option to renew on
the part of the owner of the recorded trademark. This may be achieved by the replacement
of the word "shall" with " may" where it appears in the wording of the proposed section 34B
(10).

l. Prooosed introduction ofa new section 34B (13) to the Act - Requ irement for the anti-

c

counterfeit securitv device

Observation

The proposed section 348 (1-3) requires the Anti-Cou nterfeit Agency to issue a certification
mark to importers of goods in the form of an a nti-counte rfeit security device at a fee to be
prescribed under the Act provided that the Anti-Counte rfeit Agency is satisfied that the
imported goods have complied with the provisions of the proposed section 348.

Analysis

The requirement for payment of an additional fee for issuance of the certification mark
would, if passed into law, further increase the cost of doing business in Kenya for import
traders who would already have incurred the cost of applying for the recordation of
trademarks with the Anti-Co u nte rfelt Agency.

Recom m endation

We would recommend that the a nti-co unterfeit security device be issued at a nominal fee or
for free.

J. Proposed introduction of a new sect ion34B (14) to the Act - Seizure and destruction of
oods b the Anti-Counterfeit A enc

Observation

and destroy any goods originally imported into Kenya that do not bear the a ntl-co u nterfeit
security device.
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b) any fad observed by any advocate in the course of his employment as s:cft, $owing

that any crime or fraud has been committed since the commencement of his

ernployment, whether the attention of sr,rdr advocate was or was not Cireded to the

fad by or on behalf of hisdient.

This privilege subsists even after the advocate has ceased to act for their client.

The proposed amendment would gravely hinder the constitutional rights of access to justice

and privacy without any proper justification for the limitation.

Recommendation

Section 2 and 48 should not be amended as proposed and should be maintained.

Proposed amendments to the Public Procurement and Asset Disposal Act, No.3 of 2015

(the PPoA Act)

A. Proposed chang es to section 9(1)(k) of the PPOA Act

Observation

The proposed amendment to section 9(1)(k) of the PPOA Act will exonerate the Public

Procurement Regulatory Authority from any obligation to develop and manage the State

portal on procurement and asset disposal and ensure that it is available and easrly accessible.

Analysis

lf the Public Procurement Regulatory Authority is exempted from developing and managing

the state portal on procurement and asset disposal, it is likely that there would be reduced

transparency regarding the processes surrounding procurement and asset disposal, thereby

contravening the principle of transparency as set out under Article L0 (2) (c) of the

Constitution of Kenya, 2010.

The failure to have a statutory body as the primary person responsible for ensuring the State

portal is easily accessible will lead to a lack of transparency and accountability as nobody will

be charged for ensuring transparency surrounding the procurement process.

Recom m endation

Section 9(L) (k) of the PPOA Act should be maintained as is and the proposed amendment

should be disregarded.

B. Proposed changes to section 43 of the PPOA Act

observation

Public Procurement Authority to enter any premises of a procuring entity, at a reasonable

time and inspect the premises so as to.make inquiries that maybe necessary for the collection

of information
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Analysis

Persons who are authorised by the Authority to carry out investigations, inspections,
assessments and reviews ought to present proof of such authorisation prior to their entry to
make enquiries and carry out investigations.

Further, the inspection should be limited to the business premises of the procuring entity and
ought to be carried out during work hours. This is to avoid the Authority accessing the
proorring entity's premises at odd hours (likely to be by way of breaking in) and causing
damage to property ofthe procuring entity.

Recom mendation

The proposed amendment should be phrased as follows:

"\Mren conduding lnve$igations, lnspediong Assessnents and fuviews relating to

@

c

contracts, procurement and asset disposal proceedings, any a person a
Authority may enter any the business premises of a procuring entity during

uthorised
ordinarv b

by the
usiness

hours, subiect to issuance of prior notice to
premisesto make inquiriesthat maybe necessary

the said procuring entity and inspect the
for the colledion of information."

7 Proposed amendments to the labour Relations Act,2OO7

Observation and recommendation

The proposed amendments to section 48 and 5o(2) of the Labour Relations Act make
reference to 'cfreck off aEeement'. We are of the view that there is need to define check off
agreement so as to distinguish the term from other forms off agreements mentioned in the
Labour Relations Act.

There also seems to be a typographical error in the proposed section 4g(11) (a) that provides
that "the trade union shall give written notice of such alternation to the employer,,, the
correct word would be alteration. "The typoEaphical error ought to be amended.
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SUBMIfiED BY:

The Kenyan Section of the lnternational commission of Jurists (lcJ Kenya)

Laikipia Road, Laikipia Townhouses, Kileleshwa'

NAIROBI
Email : info@ icj-kenya.orglsamwel.mohochi @ icj-kenya'org





INTRODUCTION

The Kenyan Section of the lnternational commission of Jurists (lCJ Kenya) is a non-

governmental membership organization constituting of a body of jurists drawn from

members of the Bench and Bar in Kenya and the region. lt i5 the only autonomous

national section of the lnternational commission of Jurist based in 6eneva. lcJ Kenya

has been working in Kenya and around Africa since 1959 and its mission is to Promote

human rights, justice and democracy in Kenya and around Africa through the

application of legal expertise and international best practices'

ICJ Kenya wishes to address and present this Memorandum of Views to the Clerk of

the National Assembly, Parliament of Kenya

3. Based on ICJ Kenya's observations, while most of the amendments have an advantage

and would provide the citizenry with better service delivery, access to justice, and

2

o

democratic sPace, we note with Sreat concern

presented before the Clerk are unconstitutional'

separation of powers.

that some

illegal and

of the

breach

amendments

principles of

o

4. ln ICJ Kenya's conJidered opinion, these amendments will undermine the principle of

Separation of powers embedded in the Constitution of Kenya 2010 intended to ensure

checks and balances between the three organs of the government and in the

independence of the Judiciary.

5. We are cognizant of the fact that separation of powers refers to the division of

government responsibilities into distinct branches to limit any one branch from

exercising the core functions of another and delimits mandate and responsibilities.

The intent is to prevent the concentration of power and provide for checks and

balances.

5. ln sum, this Memorandum provides a table of insights into the procedural and

substantive implications in respect of the subject matter before the clerk of the

National AssemblY.
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