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June 8,2020

The Chair,

The Task Force - Land Transactions @lectronic) Regulations,2020

Greetings,

LAND TRANSACTIONS (ELECTRONTC) REGITLATIONS, 2020 - MEMORANDUM OF TIIE LSK

fntroductlon

A. Article 68 of the Constitution of the Republic of Kenya, 2010 provides for enactnent of new land

legislation to consolidate and rationalize the registration of titles to land and to generally give effect to

the principles and objects of Chapter 5 on Land and Environment.

B. The Land Registation Act (Act No .l itZOtZl ("LRA"1, the Land Act ("LA") and the Community Land

Act ("CLA") (together "the Land Acts') sought to achieve in part this objective with regard to

establishing a modern and credible land registration system. Towards this end n 2017, rrarious Land

Regulations were published to operationalize the new Land Acts.

C. As part of reform in the land sector, the Land Acts provide for maintaining land records and documents

in electronic form and the LRA Regulations provide for e-Conveyancing.

D. Pursuant to section 8 of the Statutory Instruments Act (No. 23 of 2013), the Cabinet Secretary, Ministry

of Lands and Physical Flanning, appointed a Taskforce on Elechonic Land Transactions, Registation,

Conveyancing and Other Related Activities under the Land Registration Act, 2012, rhe Land Ac! 2012

and the Community Land Act 2016 (the "Taskforce") to provide for the relevant regulations to support

the e-Conveyancing platform.

E. The Task Force has the enviable task of proposing regulations and legislative changes that will enable

the growth of e-Conveyancing in Kenya. It is an exercise which countries like the UK, Canada, Australia

and New Znaland, with more reformed land law systems and procedures and with enonnous resources at

their disposal, have taken decades to implement with mixed results.

F. The Task Force has prepared draft e-Regulations and pursuant to section 8 of the Statutory Instruments

Act (No. 23 of 2013), the Cabinet Secretary, Ministry of Lands and Physical Planning, in consultation

with the Cabinet Secretary, the National Treasury and the National Land Commission notified the general
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public that a Regulatory hnpact statement on the proposed Land rransactions (Elechonic) Regulations,
2020 had been prepared to assess the impact of the e-Regulations on the community and businesses.

G' By virtue of the notice, all persons likely to be affected uiu" proposed Regulations are required to submit
written comments on the Land Transactions (Erectronic) Regurations, 2020.

H' The proposed statutory instuments ('the e-Regulotions,)are as follows:
i. Land Registration @rectronic Transactions) Regulatio ns,z[z|
ii. survey @rectronic cadastre Transactions) Regurations, 2020
iii. Survey (Amendment Regulation s)r2020
iv. Stamp Duty (Valuation) Regulations,2020

v. Stamp Duty (Amendment) Regulations,Z0ZO
vi. Land(Amendment)Regulations,2020

vii. Land @xtension and Renewar of Leases) (Amendment) Rures,2020
viii' The Land (Allocation of Public Land) (Amendments, Regulations), 2020
ix' Physical and Land use Planning @lectronic Development control and Enforcement

System) Regulations, Z02O

I' The Law society of Kenya (*LsK') is a key stakeholder in reforms being undertaken in the land sector.
consistent with its broad mandate, the LSK is mandated to originate proposals on refonn of the law and
practice to address challenges encountered by practitioners.

J' The LSK contributed the chapter on electronic conveyancing in the Land Regulations and thereby planted
the seed for the growth of e-conveyancing in the country. The LSK has also sought judicial intervention
to ensure the intoduction and growttr of e-conveyancingproceeds within a legal spectrum so as to ensure
a credible and legally defensible system.

K' It is the desire of the LSK that this paradigm shift in land management and registration proceed eamestly
and with adherence to best practices. Indeed, it is only in those countries where the law society has taken
a central position in the e-conveyancing process that has shown marked success.

L' An examination of the terms of reference of the Task Force creates an expectation that this exercise will
deliver definitive regulations and propose credible solutions to enable e-conveyancing to take root in
Kenya' while an end to end e-conveyancing process remains the ideal achievable over time, we expect
the Task Force to borrow from intemational best practice and offer a blue print that will deliver a phased
credible and secure" electronic system; procedurefor certification of erectronic instruments; procedure
for execution and verification or certiJlcation of digital signatures; the form of e-conveyancing that is
possible in the circumstances of our country having regard to international experiences; electronic
transfer and qecution of deeds and contracts; seamless and timely electronic funds transfererc. These
activities should work towards achieving seamless connectivity and access to the information and
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resources of all stakeholders and ensure interoperability, accessibility, security etc. of land administration

and regishation.

M. It should be noted that the implementation of e-Conveyancing is often a structured task that takes several

years and require a dedicated team of professional working full time. We would at the very least expect

the Task Force to be given sufficient time to benchmark and deliver a workable solution rather than a

compromise due to time constraints.

N. The LSK therefore welcomes the e-Regulations and hereby submits its cornments structured as follows:

Part l: General Comments

Part ?: The Present Loy of the Land - Overview of the Cwrent Conveyancing Practice and Land

A dminis trati on Env ironment

Part j: The Future - Guiding Principles and Considerationsfor Credible E-Conveyancing and Land

Administration - Key Priorities and Initiatives

Part 1: Review of the Draft e- Regulations

Part 5: Conclusion and Recommendations - What e-Conveyancing Modelfor Kenya?

O. We shall proceed to make our comments in the succeeding paragraphs and as per the attached table.

PART 1: GEIIIERAL COMMENTS

l. Conveyance, unless a contrary intention appears, includes assignment, appoinfrnent lease,

settlemen! and other assuriance, and covenant to surrender, made by deed, on a sale, mortgage,

demise, or settlement of any property, or on any other dealing with or for any property. Convey,

unless a contrary intention appears, has a meaning corresponding with that of conveyance.r

2. For purposes of this memorandum we have limited the analysis to conveyance of land: the legal

process involving the preparation of the sales deed, mortgage (including legal charge) and other

related documents of creating, transferring and dealing with an interest in land of whatever tenure.

3. We have taken land arlministrationz as the process of determining, recording and disseminating

infonnation about ownership, value and use of land, when implementing land policies.

4. Electonic conveyancing or e- Conveyancing means the exercise of conveying interest in land through

electonic means and in this instance we have included the definition to cover tasks in land

management which are effected electronically.

5. Kenya is at the infancy stage of e-Conveyancing and land administation. With the introduction of

the Land Management Infonnation System (LIMS), tangible progress has been made in the process

r Conveyancing and Law ofPropcrty Act l88l
r The United Nations' definition of l-and Administration
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of migrating documents and deeds to the digital pladorrr. The exercise is however still at its infancy
and localized to a few registries.

6' Need for Benchmarking: e-Conveyancing has had mixed results in most countries. we note a few
pointers from the following jurisdictions:

' LK - after several years of nrying to achieve an end to end conveyancing process, the exercise
has been held in abeyance. They revoked the Land Regishation @lectronic Conveyancing)
Rules 2008 and the Land Registration (Proper office) order 2013, in order to allow HM Land
Registry to continue with its digital tansformation prograrnme, and modernise and simpliS its
seryices.

' New z*aland -NZ has the most advanced e-Conveyancing system to date -Landoline-and has
received high rating from the World Bank Ease of Doing Business. Landonlineis a project
initiated by Land Information New Zealand (LINZ) that has converted mirlions of titre records,
title instruments, plans, parcels and geodetic survey marks into an elecftonic forrrat. The entire
conveyancing process will be automated, cutting the turnaround of lodgments from days to 24
hours.

In the circumstances the Task Force should benchmark and ensure the e-Regulations have benefiued
from the best reforms which others who have adopted the system have refined over time.

.PART 
2-O: THE PRESENT LAY OF THE LAND . OVERVIEW OF THE CURRENT

COhMEYAi{CING PRACTICE AND LAND ADMIMSTRATION ENVIRONMENT
,. t,. 

.-

l' Our conveyancing experience to date has not been cost and time efficient. The exercise is inefficient
and overly bureaucratic. It has been characterized by a slow and largely unstuctured reform process
with gaps in the law and procedure. This phenomenon has created a fertile ground for rent seekers.
Unsurprisingly, disputes relating to registration and land administation generally continue to clog
our judicial space. The issues cut across and include identity frauds, irregular iand allocations and
titles, irregular approval processes, breach of lease terms and generally failure to comply with land
admini566fion procedwes.

2' What causes this state of affairs is a combination ofmany factors. It is useful to understand the cause
of the malaise in order to prescribe a solution. Essentially the status of our conveyancing and e-
Conveyancing is charactenznd by the following:-
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I. Incomplete migration of titles to the LRA Platform

(i) The Constitution had a timeframe for reforms in the land sector and in particular

the consolidation of the various land statutes to a new and comprehensive land

platform. Pursuant to the Constitution, the Land Acts and Land Regulations were

enacted. The LRA is the procedural statute for land registation and the LA and

CLA are the substantive statutes for land administration.

(ii) Unfortunately, the implementation of these critical laws and regulations is still

pending. Consequently, the current conveyancing practice and land administration

is irregular and not in consonance with the law.

. New land regbter not in place: Although the LRA and LRA Regulations obliges

the closure of the old land registers and the migration to the new comprehensive

land register under the LRA, this is yet to be achieved. The new register under the

LRA appreciated and provided changes in law and has provisions for notification

of spousal rights, change of user, special covenants etc. Until the new register is

implemented, these rights continue to present a challenge to practitioners.

o New wine, old wineskitts.' Conveyancing practice has proceeded without due regard

to the change in law or the constitutional requirement for harmonizcd law and

procedure. Conveyancing procedures are varied and incongruolui as practitioners

struggle to accommodate the new law while still relying on titles issued under the

repealed Acts. Thus, eight years after the eDachent of the new land laws, we still

have: (i) old land registers and conveyancing by deeds and by Trrens system -

entries and notification on the title - depending on the root of the title; (ii) consents

ostensibly issued by the defunct commissioner of lands; (iii) deed plnns rather than

RIMS etc.

(iii) It is imperative that e-Conveyancing is anchored on a sound legal platform. If the

platform is iregular and not in hannony with the law, the end product will be

susceptible to legal challenge.

(iv) Accordingly, one of the recommendations in this memorandum is an obligation to

ensure the land register is in strict compliance with the law. This will entail the

overdue migration of the repealed titles and registers to the new land register under

the LRA. The procedure for this migration is set out in the LRA Rcgulations.
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Incomplete Digitisation/Automation

(i) In April 2018, the Ministy of Lands and Physical planning launched the LMS.
The main objective of the LIMS is to gradually phase out manual land
registration processes with the ultimate objective of a full migration to a digital
platform for all land registztion services.

(ii) The digital platrorm was first introduced in the Central and Nairobi Land
Registies and is gradually being introduced in other registries countrywide.

(iii) LIMS has served a useful purpose of digitrzing records and this exercise has
been ongoing and is far from complete. This process forms a core platform to
initiate a gradual e-Conveyance over selected items. A lot more is required to
ensure a more robust engagement with e-Conveyance. At the momen! LIMs has

faced challenges arising from the following:

o LIMS was intoduced without the relevant legal and regulatory reform.
o LIMS has been implemented without sufficient resouroes to ensure quality

controls and has as a result suffered fiom lack of credibility.
(iv) LIMs should be enhanced to ensure the completion of the digital platform for

proper record keeping.

Manual and paper based system

Our conveyancing and lxld ndministation are essentially manual and paper based. This
breeds inefficiency and loss oftime. That said, the experience ofUK Ontario, Singapore and
New Zealand, shows that e-Conveyancing is a gradual process which is implemented in
phases. There is no overnight leap from manual to electronic but a gradual implementation
over the years.

IV. Poor record keeping

Our record keeping is sub-optimal which causes severe delays and lack of coordination. We
encounter duplication of frles and registers due to the absence of a coordinated record
keeping.

tr.

m.
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PART 3: THE FUTIIRE - GUIDING PRINCIPLES AI{D CONSIDERATIONS FOR A CREDIBLE

ELECTROMC COiiVEYAI{CING AND LAND ADMII\ISTRATION

l. As a result of the quagmire, that is the current conveyancing experience, there is legitimate

expectation that e-Conveyancing represents a paradism shift in land administration and registration

processes, with clear and deliverable public benefits, both in terms of cost and time.

2. It falls on this Task Force to learn from the documented failures of those countries that have suffered

missteps in e-Conveyancing and to benchmark with those who have forged a better and replicable

experience. Having said that, the best practice elsewhere must also be tempered with the reality of

Kenyan experience and resources.

3. The LSK would like to highlight the following principles for a credible e-Conveyancing system that

will answer to our current challenges with the expectation that the e-Regulations will take cognizance

of these ideals and incorporate them in the Regulations and your report.

3.1 The Integrity and Reliabilily of the System

The system'proposed for use will be a key enabler of the success or failure of this exercise. We note

from the e-Regulations that the system proposed for use is owned by the government. The Task Force

should interrogate and confrm this detail. More importantly, the national electronic platform should

also be a system that is proven to be fit for enabling e-Conveyancing. It should be responsive to the

following minimums: -

Integrity of Data: The e-Conveyancing service must ensure the integrity of data and messages

against accidental or deliberate malicious alteration from the point at which they are sent by the

originator to the point at which they are received. Integrity of the service must be demonstrable

such that any changes to any data or message between the sender and the recipient can be

identified and detected.

Authenticity: The e-Conveyancing service must be capable of identiffing and authenticating the

buyers' and sellers'conveyancers (there may be several users on each side,), each party's

lender(s), other Government departnents with interfaces to the service, individual conveyancers,

Land Registry staffs, anyone else authorized to have access to the seryice.

Non-repudiation: The service must ensure the integrity, authentication and non-repudiation of

data and information exchanged. No parly using any part of the e-Conveyancing service must be

a
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able to deny that they had sent or received any document(s), messag{s) or data that had been
sent or received.

Audit trails: comprehensive audit kails of all activities that take place within the e-
Conveyancing service are required.

Capability to Handle Fluctuation in Volume: The e-Conveyancing service mustbe capable of
handling high volumes and periods of peak activity.

Systems Maintenance: Routine maintenance and upgrades have to be achieved while the service
is live but have to be scheduled at such a time as to minimize any disruption to the service.
Back-up and Disaster Recovery: The disaster recovery tests should be run regularly to ensure
business continuity. A disaster recovery plan for the e-Conveyancing service should be developed
to ensure ttrat the level of service specified in Network Access Agreements with users can be
sustainsd in the event of the plan being activated.

Technology Upgrades: The e-Conveyancing seryice should take advantage of adrrances in
technology and maintains a progressive prograrnme of ir{rrovement and development.
Change Management Policy: The e-Conveyancing service must be able to adapt to
accommodate changes arising from service review.

I

a

3.2 Government Guarantce of process and of Title

our conveyancing system is a system of title by registration that is guaranteed by the state. It is
expected that the e-Regulations and any changes in law to enable e-Conveyancing do not take away
this certainty. The registered landowners will continue to hold state-guaranteed title and be entitled
to fair compensation where an innocent owner has suffered loss due to the operation of the system.

3.3 e-Signoture

The essence of e-Conveyancing is the ease of undertaking transactions remotely using a private key
that is able to interface with a public key through unique and secure identifiers. The proposed
system should be able to deliver this service in a manner that is certifiable to eradicate frauds.

3.4 Third Party Certification

The introduction of e-Conveyancing should include robust provisions regarding certification of
elechonic instruments. This wilt also include certificates that can be relied upon and be available as
evidence, ifrequired.
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4. e-Statutory Changes

The introduction of e-Conveyancing creates an opportunity to clean up the land regisfation and

administration system for the common benefit of the society. It is important to ensure that land

transactions done through e-Conveyancing system are legally sound. The proposed e-Regulations

should be supported by necessary statutory enactments and changes to ensure the e-Conveyancing

system is implemented lawfirlly and is not susceptible to challenge. The Task Force should consider

and if thought fit make recommendations for the repeal or rationalization of the following pieces of

legislation statut€s:

Repeal of the Land Control Act: The continued existence of this piece of legislation is

anachronistic considering the resolution of Parliamentr to include the Act in the schedule of

repealed Acts. As well, Justice Lenaola made an order on l2r October 2012, directing the

Attorney General to "move with speed and address the non-repeal of the Land Control Act in

spite of Parlianent's decision to thot effect"t. This Act affects many land tansactions and its

continued existence and the bureaucratic manner in which it is implemented affects the efficicncy

of land registration and administration processes which is at the core of e-Conveyancing

transactions.

5. Electronic Fund Transler (EFI) Service

(i) The e-Regulations include improvements in stamp duty and in the payment system. We expect

that the opportunity offered with the e-Regulations will propose changes that will enable a system

capable of processing electronically and in one platform the range of payments associated with

conveyancing such as Land Regrstry fees, stamp duty and other disbursements.

(ii) The EFT service should interface effectively with all associated services so that payments are

effected promptly and users are notified automatically of transmission; instnrctions to pay are

capable of change up until the last minute.

6. Appreciation of the Roles of the NLC and the Ministry in Public Land Administrafion and

Registration

5.1 The recent history of land administration and registation has been characterized by seemingly

cyclic territorial fighs between the two lead agencies in this area- the Ministry and the NLC.

r Prrliemcntary Hansard Procrcdings of 26u April 2012 pursrant to a rcsolution of thc Housc, l.CB wrs includcd in tbc schcdulc of thc rcpcelcd Acts.
r Besil Criticos v Attorncy Gcncrd & 8 othcrs & 4 othcrs [2012] cKLR
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5'2 To deliver credible and legally sound e-Regulations the Task Force should have due regard to the
constitutional roles and functions of the two lead agencies in rand administation and registration:
the NLC and the Ministry' In doing so, the Task Force should be guided by the constitution, the
Land Acts and the judicial interpretation of the role of the two agencies.

5'3 we would refer the Task Force to the following constitutionar references which are relevant to
some amendments the Task Force has proposed:_

a) The Supreme Court Advisory Oplnion _No.2 of 2014

(i) The Advisory opinion was a decision of the supreme Court within the terms of
Article 163(7) ofthe constitution and is, therefore, btnding on the Ministry and
the Commission.

$) The question for determination by the supreme cowt was the ,proper

relationship between the mandatc of the Nationat Land commission, on one
hand, and the Ministry of Land, Housing and rlrbon Deveropmeng on the
other hand - in the cont*t of chapter Five of the consfuution; the prkciples
of governance (Anicle I0 of the Constitution); and the relevant legislatlon ,

(iii) The Court made a deterrnination on the following as a guide to the relationship
between the two lead agencies, inter alia:

' The NLC tasked with preparatory steps towards Reglstering e Tifle:

"NLC has, by the constitution and statutes, a lead rore in the preparatory steps
towards registering a title. These include: allocation of tand; alienation ofpublic
land; disposing of publtc rand; fortnar of rease; setting up terms of reases and
licenses; finalizing on the contract of lease up to the point of execution;
coordtnating change and extension ofuser; setting up the rures regarding renewal
of leases before qpiry; and coordinating sub4ivision.,,

The Ministry as the speciar Entity to Dear with Regishation and rssuance
of Titles Generally:

"rhe Ministry of Land is the speciar entity with authority to regbter, issue and

I

guarantee land title."
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b) High Court in Petition Number 54 of 2015 - Anthony Otiende versus Public Service

Commission, The Cabinet Secretary, Ministry of Housing, Land & Urban Development

and Another.

The High Court declared that "the registration fonns as well as forms of title including

Leases, Title Deeds, Grots and Certificates of Title or of Lease" made and promulgated by

lhe Cabinet Secretary, Ministry of Housing, Land & Urban Development without rte advice

or input of the NLC and without the necessary public participation and or Parliamentary

scrutiny and approval were unconstitutional null and void.

5.4 There are several cases that have followed the principles set out in the two leading judicial cases

on the relationship and functions between the NLC and the Ministry. It is therefore prudent for

the Task Force to have regard to these judicial guidance while preparing the e-Regulations and

when proposing amendments to the existing Regulations and the Land Acts.

5.5 Flowing from the Supreme Court advisory opinion, the Law Society invites the Task Force to

review the 2018 amendment of section 23 (2) of the Land Act. We have noted that this section

has fonned the basis ofthe e-Regulations in the area of public land administration as wcll some

sections of the land registration iigulations. The section is therefore at the core of public land

6dmini5fi'1fion as it deals with the process of leases over public land.

5.6 We are respectfi,rlly of the view that the recent amenrlment to Section 23 (2) conflicts with the

Constitution, the Land Acts, the current LRA and LA Regulations and judicial precedents. The

LSK would like to draw your attention to the following:-

(i) Judicial clarity

The Supreme Court in the advisory opinion above has reiterated that the NLC has the

mandate and power of 'setting up terms of leases and licenses; fnafi?rng on th" "nbo?t
{Icane trf h rhe fainr nf c-cet'ticn; coordinating change and extension of user; setting

up the rules regarding renewal of leases before expry.'

(ii) Statutory claity

Section 23 falls under Part III of the LA which deals with *Administration of Public

Land'. Section 23 (l) deals with the implied covenants and conditions governing a

lease of a public land. Section 23 (2) has undergone two amendments in a space of
two years. Prior to its amendment, the section read as follows:

a
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"Q) A lease or licence for public land shall be issued by the commission *rd shall

be registered by the Chief Lotd Registrar".

Pursuant to an amendment in 2018, (Act 18 of 2018) section 23 (z) of the LA was

amended to read as follows: -

"(2) A lease or licence for private land within the meantng of article 64 (b) of the

Constitution shall be issued by the Cabinet Secretary and registered by the Chief

Land Registrar".

This amendment constitutes ai error on theface ofthe record.It refers to leases over

pivate land while the deleted section dealt with leases overpublic land.It intoduces

private leases in a section dealing with leases over public land.

The amendment also created ambiguity od is clearly defective: it purports to grant

the cabinet Secretary power to gant leases over private land or property, which

would be unconstitutional and an unwarranted interference with private interest, a

preserve of the registered proprietors.

(iii) It should be noted that Article 64 (b) of the Constihrtion defines "Pivate Land, as

follows:

"64. Private land

Private land consists of-

registered land held by any person under

anyfreehold tenure;

land held by any personunder leasehold

tenure; and

any other land declaredpivate landunder anAct of
Parliament.

(iv) It is unclear in what circumstances the Cabinet Secretary would issue leases or licences

oyer "land held by any person tmder leasehold terure" under article 64 (b) of the

Constitution. Such an intervention would be an illegal and unconstitutional enterprise.

(a)

(b)

(c)
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(v) The Task Force should review the current section 23 (2) and detprmine whether it is

legally coherent ?nq in the right place. In doing so, the Task Force should also have

regard to Article 62 (l) (c) of the Constitution which deals with grants powers to the

NLC to deal with "land transferred to the State by way of sale, reversion or swrender".

Most leases over public land are preceded by a Iegal incidence of surrender or reversion

to the State.

(vi) It is the recommendation of the LSK that the amendment in 201 8, (Act I I of 201 8)

Section 23 (2) of the LA is incurably defective to the extent that it purports to grant the

Cabinet Secretary power to issue leases over private land. It is also incurably defective

if it intended to grant the Cabinet Secretary polver to issue leases over public land as this

is the preserve of the NLC as per the Constitution and as conclusively determined by the

Supreme Court in the advisory opinion.

PART 4: SPtr'.CIf,'IC COMMT'.NTS ON TTrT'. ['.-Rr'.GIIt.aTTOttS

I. Need to harmonise the Regrrhtions

a) The Constitution recorrmends the consolidation of the land laws and regulations. Flowing from

this, there is need to rationalize whether it is more useful to merge the Proposed E-regulations

with the existing are Land Regulations. The two regulations complement each other and are best

read together. It is duplicitous to have two similar sets of regulations covering the same iszues.

b) Accordingly, it makes infinite sense to harmonise the two regulations into one set of
comprehensive Land Regulations covering both paper and e-Regulations.

c) ffis has been achieved in other jurisdictions with e-Conveyancing such as New Zealand and will
enable a more robust and easier process for practitioners.

Definition of llser

a) We propose the deletion of the words in the definition section from " and may include a property

owner or a professional on the instructions of a propertlt outner " . Access to public information

is a constitutional right available to all regardless subject only to compliance with any procedural

u.
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::,t. ., requirements. For example, the current definition does not take into consideration banks and other
creditors who are consumers of public information and who may wish to access information for
a myriad of reasons.

b) The LRA Regulations appear to use the word "UserD and cAuthorised User" interchangeably.

Many of the succeeding regulations referring to "(Jser" actually relate to ..Authorised Usef,.
There is need to clean up the proposed regulations and harmonise accordingly.

III. ftefinition of en ^ nthori-erl llser - Reglation Z
: r a) A clear characteristic of systems where e-Conveyancing has been a success, it is the central role

.

played by the law society and advocates in ensuring the integrity and continuity of the system.

b) The LRA Regulations need to substitute the definition of a "Authorbed (Jsef, as currently

defined (for purposes of who qualifies as an authorized user under Regulations 2,7 and 9) to be

an Advocate.

c) Advocates will still be mandated to have a User Account and authorized User Agreement before

using the e-system. A User on the other hand will be a member of the public who has a User

f,'lectronic I.and Reglster - Regrrletion S

It is useful to harmonise the present Regulation 8 (a) of the Land Registration (Registation Units)
Order 2017 andthe proposed Regulation 5 to clarifu that the register contemplated in section 7 atdg
of the Act shall from the date prescribed by the Cabinet Secretary be maintained in electronic form.
This is to obviate the existence of two parallel land registers which would create ambiguit5r.

flsers to have a flser r greement

We note that the e-system will be accessible to members of public generally and this is in order. It is
however important for any User to sign a User Agreement upfront upon opening a User Account to
understand the terms and conditions of use in clear and concise details.

, YI. Arrthorised llser Agreement

The Authorised User will have more engagement with the system and some pennitted discretion to

change the register. This calls for a special agreement with indemnities. The agreement should cover:
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\III.
a)

b)

c)

d)

e)

a) The elechonic workspace stations. In New Zealand, the electronlc workspace

facility means a facility approved by the Registrar for use in interfacing with the system.

b) Obligation on the part of the Authorised User.

c) Any indemnity issues arising therefrom.

f iehility of fhe Sfefe (fte Minisfry end Officers)

The use of e-Conveyancing does not excuse the state from its core obligation to give indsmnity to

those who rely on information in its records.

There is therefore need to amend the Disclaimer Clause in the Third Schedule under Clause 5 of the

Regulations. The Ministry as the custodian of land records as well as its officers should be responsible

for the completeness and reliability ofdocuments processed online as well as confidentiality, integrity

and security of the e-system.

The state (Ministry) should be liable to any user for any direct, indirect or consequential damage or

loss arising as a result of relying on any misleading information contained in an instnrment or

document or record generated by the system.

The draft Regulations should also prescribe how the compensation will be made to thc User in the

event of any loss arising from relying on any electronically processed document.

We propose adoption of indernnities such as the clauses in New Zealand and in the UIG, which

provides for -

(i) Compensation for loss or damage resrrlting from Registrar's error or fiom system feilure and

includes loss or damage due to -

r an error or a wrongful act or omission of the Registrar or of a person to whom a

power or function is delegated; or

. a failure or malfunction of a system or facility used to keep the register.

(ii) Comnensation for loss of estate or interest in land

(iii) Comlrensation for loss or damage occurrin&after search and hefore registration

(iv) Fxcefrtions to compensation- The State is however not liable in the following instrnces:-

. the loss or damage results from a breach of tnrst by the claimant;

s Sce thc Tablc to thc Mcmonndum rttachcd
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the loss or damage results from the improper exercise of a power of sale under a
mortgage or re-enty under a lease;

the loss or damage results from the operation of an enactment other than this Act that

overrides or limits ttre title to an estate or interest in land.

VI[. Stev of Registretion

a) The draft Regulations make provision under Regulation 23 (4) allowing the Registar to reject

documents submitted for registration with a substantial defect. There is need to introduce a new clause

under Regulation 23 to allow for stay of registration pending the filing of an appeal by a User at the

Electronic Appeals Committee.

b) This will ensure that the procedure of rejection of documents submitted under the system for
registation is in line with Regulation 35 (l) of the I-and Regishation (General) Regularions,ZOlT.

t

DL

a)

b)

c)

d)

tr'rlrress Preclnsion of Attestation of fnsfrrrments Processed F.lectrnnicnlly

We have noted that the draft Regulations do not provide for attestation of documents processed and

executed electronically under Regulation 15 (b).The client bears the risk of execution using the

client's unique identifier.

Regulation 19 (b) expressly precludes witnessing and attestation for documents signed electonically.

To buttress this position, there is need to review make necessary recommendation for amendment of
the LRA section 45 and also section 3 (3) of the Law of Contract Act to preclude attestation by

advocates.

Further, the Regulations need to make provision for: -

(i) the type of electronic signature to be adopted; it is useful to be more elaborate about the

uniqueness of this private key than is presently provided in the schedule;

(ii) the manner and fonnat in which the electronic signature shall be affrxed;

(iii) the manner and procedtre which facilitates identification of the person affixing the electonic

signature;

(iv) control ofthe process and procedure to ensure adequate integrity, security and confidentiality

of electronic execution;

(v) certification of electronic signatures;

(vi) how spousal consents and creditor consents will be included in the instnrments for
completeness.

Regulation 15 (2) suggest an altemative method of paper execution and uploading to the system.

There is need to develop this issue further. Is this process precluding submission of physical

documents? Is this the new form of registration? Who is to keep the original documents and for how
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long? It should be noted that advocates are obliged to keep documents for a duration and there is need

to establish whether there will be changes made in this regard.

IX. Certification of f,'.lectronic fnshuments

a) In ttre absence of attestation, the integnty of electronic signatures relies on certification by tnrsted

third party. The proposed regulations do not have robust provisions regarding certifrcation of

electronic instruments. This is a fundamental area that reguires proper engagement.

b) The purpose of certification is to ringfence the liability of the state arising from the indemnity it

provides.

c) The regulations should provide for which documents require certification and an elaborate provision

d) In Kenya, like in most other jurisdictions, the logical certifier should be an Advocate of Kcnya who

will have entered into an agreement with the Registrar for this purpose. To enable Advocates to

readily take up this duty there is need for clear obligation of what this task will entail and the duties

and liability it entails. There ought to be some flexibility extended to Advocates and the scope for

this work should be covered by the regulations. In some cases, the certifier will have to rely on

confirmation by third parties such as notary public in certain circumstances where the person signing

is not in Kenya.

e) The certifier must have authority to act for the pa(y or to certiff the party's execution. Some of the

basic requirements for confirmation should include the following: -

(i) that the certifrer has authority to act for the party and the party has the legal capacity to give

the authority; and

(ii) that the certifier has taken reasonable steps to confirm the identity of the party; and

(iii) if statutory requirements have been specified by the Regisnar for instnrments of a particular

t1pe, that the instnrment complies with those requirements; and

(iv) the certification about evidence in relation to the certified matters in paragraphs (a) to (c).

0 To ringfence the risk to the state for frauds, it is useful to benchmark and see how other jurisdictions

have dealt with the matter. In the UK, the process has been suspended. In Norway, the advocates are

still perfomring the traditional role of attestation. ln New Zealand, the Registrar relies on third party

certification of electronic signatures. We attach a document styled "Authority and ldentity

Requirementsfor E-Dealing Standmd 2018" used to set'safe harbouf requirements in New Zealand

which, if met, will satisff a practitioner's obligations as to:
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(D Establish client authority and legal capacity;

(ii) Veriff client identity.

(iii) The system in use is Landonline which relies almost entirely on automatic checks with

little or no human interface. This reliance on automatic checks has been interpreted as

meaning that lawyers are permitted to alter the content of the register without involvement

from any third party: "corwqtotcers now become defacto Registrar - Generals of Land

or guardtans of the integrity of title by taking on much more overt responsibility in the

certiJic ation pro cess" 6

X. Adoption of the Prescrihed f ond I'orms

a) The draft Regulations need to make express provision for the prescribed fees and that all documents

submitted elechonically shall be in the prescribed land forms set out in the Sixth Schedule of the

Land Registration (General) Regulations, 2017.

b) This will ensure that the online system is aligned with the existing land laws and land regulations.

)il. Controlled Trensections/Snorrsel end other sFeeial consenfs

a) The system must take cognizance of certain services where the law requires a process that is yet to

be harmonised under the Land Acts. We have mentioned about the processing of the Land Control
I Board consents. Anotherkey issue is spousal consents.

b) The draft Regulations should outline the services under Regul atton 27 , which will be offered online

and those which will be processed manually.

c) In the interim, we propose the introduction of a two-year transition period for a manual back up

system until all records are not only available but have been verified on the electronic system, and

the electonic registry is fully operational.

X||. Anneal Process

a) We note that the appeal process is very long as it entails hearing of disputes by the Chief Land

Registrar, and if aggrieved, an appeal with the Electronic Appeals Committee and if further

aggrieved, file an appeal against the decision with the court. The process is lengthy and will in tandem

delay registration.

o Greenwood and Jones, 2003, p. 330
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b) The draft Regulations need to make provision for one Appeals Committee to hear and determine any

issues arising. A party aggrieved can later frlg an appeal with the Environment and Land Court. In

addition, the Committee should compose of one representative from the LSK of Kenya, who should

ideally be the chair.

c) The draft Regulations should also prescribe how one may approach or lodge such a claim before the

Appeals Committee as well as well as the standing rules of the Committee. In addition, there is need

to also clarify that the "Court" here refers to the Environment and Land Court.

XIU. F.lectronic Certificate of f .ease or Title

a) The issuance of an elechonic certificate is a confirmation that the regiskation process has been duly

completed. Regulation 25 which makes provision for electonic processing of a certificatc of lease or

title, the word "mq)" should be replaced with the word "shall" so that the issue of this document, if
applied for is a certainty and should also be accompanied by an online search.

b) Further, there needs to be a way in which a User can verifr the authenticity of an online generated

document since titles and land rights are sensitive matters. It is our view that the Minis(y of Lands

should ensure that the electronic certificates of title or leases issued have a unique serial number or

security feature that prevents any duplication or tanrpering with the issued title document.

c) We also underst"nd that the effect of e-registation under Regulations 4 to 6 is that documents

generated in the new online system have the same legal effect as paper documents. We would propose

that this position be expressly stated.

xIv.
a)

b)

c)

d)

M n lti Jrlicity-.rnf Reiection s

There is need to align the provisions of the draft Regulations particularly, Regulation 23 on rcjection

of documents with Regulation 35 (l) of the Land Registation (General) Regulations,Z}lT.

Regulation 35 (l) of the l-and Registation (General) Regulations,20lT provides that the Regisrar

shall reject a document submitted for registration and state reasons thereof, where there is a
substantial defect or where the document is submitted without the requisite documents required under

the Act.

An applicant who is dissatisfied with the decision of the Registar can later file an appeal against the

decision with the county Registrar and thereafter, the chief Land Registrar.

Regulation 23 (3) of the draft Regulations on the other hand, provides for multiplicity of rejcctions

contrary to Regulation 35 (l) which mandate the Registrar to only have one rejection. Where a party

is dissatisfied, the draft Regulations should allow an applicant to appeal the decision at the Electonic
Appeals Committee and not restart ttre whole process of Registation.
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xv.
a)

b)

c)

Srrsnension Notice for flsers

The provision on service of "suspension notice " discussed in Regulations I I to 13 is convoluted. In
the event the Chief l,and Registrar suspends a user account, the notice should be immediately emailed

to the user via the email provided at the time of creating the account and SMS through the contact

provided.

It is our opinion that providing the option to include notice of service via post would defeat the

essence of the draft Regulations.

The grounds for suspension need to be reviewed further to ensure this only happens after an objective

criteria.

2. SIIRWY (Er'FCRoMC C ^D^SRF R^NS^CfloNS) REGItr.AfloNS, "0"0

I. ['lectronic Srrrve)r Plans anrl Meps

There is need for the Ministry to ensure security, integrity and reliability of survey maps, suryey plans, forms

and documents processed electronically. This includes allowing Users to access and download survey plans

with non-edit rights and ensuring the plans have unique serial numbers and security features for identification.

II. ICT fnfrastrrrcture eost fo srrrveyors end stakeholder involvement

a) Under the Survey Acf surveyors are required to present their work using computational procedures

that do not conform to technological advancement.

b) The changes proposed under the Regulations will require surveyors to use new technologies such as

the Global Navigation Satellite Systems (GNSS) or Total Stations to convert the electronic data to

paPer (analogue data) before presenting their work. This will require stakeholder meetings with

surveyors and this will involve a huge capital outlay for suweyors in terms of ICT infrastructure.

c) The draft Regulations are silent on how surveyors shall present their work to the Electronic Cadastre

system for approval. There is therefore need for clarification on the type of computational procedures

to be adopted by surveyors.

m. Authorized flser

a) The draft Regulations provide that an authorized user shall be a person qualified to carry out survey

and submit as per the Survey Act. This definition needs to be expanded to include professionals who

rely on survey plans as well e.g. Advocates, Architects, Surveyors and Land Valuers.
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b) As a general comment the Regulations provide that users will be provided with a one-time passuord

.to access the system. However, the Regulations also provide that the User will be required to change

their login credentials from time to time and to nominate "subscribers" who must be approved by the

authority to use the account. The Regulations are silent on who may qualiff as a "subscriber" to use

the account.

w. Survey Gens

There is need for consideration of the curent disconnect that sometimes appea$ between

subdivisions and the registry index maps which has led to multiplicity of issuance of titles and

provision made under the Regulations.

sTA MP fllrrY (V AI .Ir ATIOI9 RFGIrr. 
^ 

TTONS, .0^0

I. Generelly

a) The proposed regulations are by way of amenrlment to the existing regulations. The changes are

not comprehensive and merely mention action points being done electronically without elaborating

how this will be done.

b) It is preferable for a new set of comprehensive regulations with clauses on electronic exercises are

enacted to replace the existing regulations.

II. Access to f,'.lectronic Velurtion Mrde

We note that the provisions on accessing the Electronic Valuation module under Regulations 4 and 5 are not

clear, since they do not speciff whether a User will have to obtain a user account to access the module.

m. Timeline for veluation nrocess

The draft Regulations should provide trmelines to guide the valuation process under Regulations 6 to 12 i.e.

on receipt of the applications by the Chief Government Valuer, timelines for acknowledgement of receip!
forwarding of the application to a valuer and notification of a user on the valuer's visitation for purposes of
the valuation exercise.

IV. ScoFe of the Regrrlations

a) The draft Regulations should expand the scope of application under Regulation 3 to include other

documents to which duty is payable such as charges, discharges and share transfer documents. This

will entail amendment to Regulation 9 which makes reference to the contents of a valuation report

only with respect to land.
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b) Further, there is need to speciff that the Regulations apply to documents submitted electronically for
valuation for stamp duty purposes.

V. Engpge Privete Vnlrrers to Complement Governmenf Velrrers-

a) Regulation l0 requires that a valuer on completion of a valuation exercise, shall elechonically

submit to the chief Government valuer the valuation report for approval.

b) Pursuant to the recent change in law that has allowed private valuers to undertake valuation

exercise, there is need to allow licensed private valuers be engaged in the exercise to reduce any

delays experienced in the past.

c) We understand that there are draft regulations to allow licensed private valuers to be engaged in
the valuation exercise. This should however not preclude the Task Force from providing for private

valuation.

VI. Provide for fndemnlfJr on Valrretinn

a) The valuation exercise is carried out by either government valuers or govenrment certified private

valuers acting independently.

b) The draft regulations need to make provision to cnsure that mistakes of land valuers during the

valuation exercise should not be visited on the registered owners as has been the case in the past.

c) The regulation should therefore include an indemnity to a registered proprietor in the event a

valuation is subsequently found to have been incorrect or to attract additional duty save in the case

of collusion.

\rII.
a)

b)

c)

Timeline for stamfing

We note that section 6 of the Stamp Duty Actprovides that every instrument shall be duly stamped

with the proper duty before the expiration of thirty days after it isfirst *ecated.l\is is ambiguous

and has been a challenge for most practitioners.

We suggest an amendment to this provision of the Act to allow for time to start running from the

date the valuation is completed and the amount assessed for payment.

Stamping should [s snlins and end to end. The present procedure leads to delay.
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4. STAMP nIITY (^ MnNnMI'NT) R['.GIII,^ TIONS, t0t0

Prof osal for e^Stlmnin g

a) We note that although the draft Regulations provide for e-stamping, the process of e-stamping has

not been outlined. We suggest the e-Regulations on e-stamping be established. The model e- stamping

process in Hong Kong can be adopted as it has been touted as being credible secure and efficient.

b) The e-Regulations on e-stamping should include the following features: -

(i) F.stahlishing an e-stamplng system

. An effective e-stamping system will need to ensure harmonization of the processes and steps

that need to be under taken before an instrument is deemed as'duly stamped.'

. This will therefore entail harmonization of the process of valuation, assessment, pa5@ent and

finally the generation of the electonic stamp certificate.

. Further, it is important that the system provides for how all the relevant information as to the

instrument and the parties that will be relied upon in generating the stamp certificate is to be

keyed for purposes of generating the stamp certificate.

r ln Hong Kong for example, once payment has been received to the Inland Revenue

Departuent the stamp certificate is made available for download and can then be attached

to the instrument.

. Accordingly, each instrument will have a unique "Instrunent Reference Ntanber" and the

stamp certiJicate shall have its own "Stamp Certificate Nwnber." The electronically

generated stamp certificate shall have the same legal status as the conventional stamp duty.

(ii) Reliahility of fhe ['.lectronic stamF certificete

' To enable confirmation that a stamp certificate is valid, the stamp certificate has distinct

security feaftres which are not capable of being tampered with and which will allow a User

to veriff the authenticity of the certificate using the system.

(iii) Accessihility of the stemr certificates/system hy the puhlic

' Tlre stamp certificates which will be available on the online portal must not be made available

to the members of the public. In Hong Kong for example, the Stamp certificate can only be

accessed when the user inputs the following information:

1. Instrument reference number

2, Date of Instrument
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3. Stamp Certilicate Number

4. Date of Stamping

. The stamp certificate record shall only be then made available when all the above details are

correctly inputted. This means that even individuals who did not make the application for the

stamp certificate shall be able to access the stamp certificate if they have the information at

hand. This therefore ensures some form of protection as it contols who can access the stamp

certificate and limits third parties from accessing the stamp certificates.

' For purposes of our system and amendment e-Regulations, this should only be available to

Users.

(iv) Rectification of an tr'.lectronic Stemf certificete

r fu case of an error, the system should allow an applicant to may make a written request to

the Collector of Stamp Revenue online to cancel he stamp certificate and issue a new one.

r It is therefore important to make provision for rectification or cancellation of stamp duty

certificates under the e-Regulations in the event of a mistake or eror.

(v) Slorage of lhe StamJr Certificate rrnder the e-stemfing system

r ft1 Hong Kong, the e-system stores stamp certificates for a period of 15 years from the date

of generation. Users may therefore reprint the stamp certificates within this period. It is

important to have a secure feature that allows storage of stamp certificates set up on the e-

sta:nping system so as to ensure that users are able to access them and reprint them within a

specific period of time as nuy be prescribed by the Regulations.

r The security should also ensure that the stamp certificate cannot be tampered with during the

period of storage. The security measures of the e-stamping system in Hong Kong are:

1. Encryption: employing the network and security measures under the GovHK website,

i.e. the end-to-end encryption methodology using Sectne Sockets I-ayer (SSL) and

Public Key Infrastructure (PKI).

2. Authentication: by (i) a digital certificate (via existing authentication means); and (ii)

pre-registered accounts identified by Taxpayer Identification Number and E-Stamp

Account Number with password control.

3. Resilience: using separate cluster of midrange servers with high availability and fault-

resilient features like dual network cards and mirrored disks.

4. System Security Control: Advanced security devices against hacker attack; access

control features; regular security assessment and audit.
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The security features of the e-stamping system are an important iszue that mustbe considered.

This is to ensure security of the e- stamping process as well as stamp certificates generated.

We propose that the Task Force considers similar provisions for the e-Regulations.

It is also important that the e-Regulations on Stamp Duty include a provision that, an

instrument that is electonically stamped is considered as a duly stamped document.

5. I.AND(AMENTIMf,'.I{T)Rr',.GIn.ATTONSF20ro

a) Generel comments

(i) Rationalisetion of Roles of the National f ,end Commission end the Ministry

' As a general observation and as per the detailed analysis above, there is need to rationalize

the changes proposed in these e-Regulations that purport to simply replace the "Commission"

with the "Cabinet Secretary". Such recommendations should be well founded in law as the

respective roles of these two lead agenci.es are anchored in the Constitution.

' A review of essentially ALL the proposed changes seeking to "the Commission " with the

"Cabinet Secretary" are at variance with the enabling statutes and/or the Constihrtion and

judicial pronouncement.

(ii) Incomplete Amendments

' Most of the amendments have simply added the words "in electronic.form" without making

any further input to the process. This is insufficient as the new regulation proposed need to

be more comprehensively addressed.

' There is need to have a hybrid system allowing for manual submission. The changes proposed

have made a complete sfuange from paper based to paperless. Who will be required to keep

the originals and for how long? How will submissions be authenticated or certified?

b) Regulations AJO, lt,l, end 13

(i) These Regulation deals with the power to grant Iicences over public land. Section 20 of the

LA gives the Commission power to grant licences over public land.

(ii) It is therefore not clear why there is a proposal to take this power from the Commission to

the Cabinet Secretary.

I
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(iii)The proposed e-Regulations in these areas are not well founded in law.

c) Regrrlptinn, l4 -,Convprsion of freehold nnd leesehold Tenpres owned hy non-citi-ons

(i) Part 2 of the 6,n schedule to the Constitution provide as follows at part 8:

"Existing land holdings and agreements relating to natural resources

(l) On the effective date, any freehold interest in land in

Kenya held by a person who is not a citizen shall revert

to the Republic of Kenya to be held on behalf of the

people of Kenya, and the State shall grant to the person a

ninety-nine year lease at a peppercorn rent.

(2) On the effective date, any other interest in land in Kenya

greater than a ninety-nine year lease held by a person

who is not a citizen shall be converted b a ninegt-nine

year lease."

(ii) It should be noted that freehold land held by a non-citizen was deemed reverted to the state

and leasehold greater than 99 years was similar converted to 99 year lease.

(iii)Article 62 (1) defines "Public Land'as including: " (c) land transferred to the State by way

ofsale, reversion or surrender;"

(iv) Article 62 (2) provides as follows:

"Public land shall vest in and be held by a county government in trust for the people

resident in the county, and shall be administered on their behalf by the National Land

Commission, dtt is classiJted under-

(a) clause (l)(a), (c), (d) or (e);"

(v) It is therefore clear that once the freehold land held by noncitizens reverts to the state it

becomes public land and it's administration is as per the Constitution mandated to ttre

National Land Commission.

(vi) The Law Society would like the Task Force to review these proposed amendments to the

Regulations with regard to their legal efficacy.
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d) Electronic AJrpeels Standing Committee

. This Committee is a quasi-judicial body and the composition of its membership as plovided under

Regulations 2l E should include an Advocate for purposes of ensuring due process in hearing and

determination of disputes.

. The draft e-Regulations should provide the rules of conduct of the business of the Electronic

Appeals Committee.

. The e-Regulations should also have regard to the recommendations of the task force on ADR that

is currently sitting.

6. r.ANTI (E\.TENSION ANTI RI"NE\ilAI. OF',r.tr'.AStr..S) (AMf,"NTtMF',.NT) RIII.tr'.S, 2020

a. Collahorntion hetween the Nf .C and the Ministry of f .ends

(i) As detailed above, the provisions giving rise to the changes in the e-Regulations are derived from

the changes in section 23 (2) of the LA. We have made a detailed analysis of this change in law

as above and we invite the Task Force to consider our views on the matter.

(ii) In any event, the process must entail the involvement and collaboration of both the NLC and the

Ministry.

b. Timelines for e f cssee:

r The Regulations are silent on the timeline for the new e-processgs thaf the lessee should abide

by with respect to revaluating, resurveying and the geo-referencing of the land in the event

the application for extension or renewal is approved pursuant to Regulation 3.

' The Regulations are also silent on the timelines for extension of lease exercise. In practice

the whole exercise is often unstnrctured and without timelines, a perfect fertile ground for

rent seekers. There is therefore need to create a timeline for action points.

7. TIIf,'. r.^Nrt (Ar.r oc^TroN (rtr'PIIRI.rc I.ANp) (AMFNITMENTS;Rf,'.cIrr.ATTONS)>_'0.0

a. Whose tesk is fhis -M C nr the Ministry

Our comments above on the Constitutional role for both NLC and the Ministry will colour the

proposed e-Regulations in this area.
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b. Tlmelines forfrenaration end e-ecution of leases

r Whilst the e-Regulations grant the Cabinet Secretary the power to prepare and execute leases

electronically (Regulation 36 (l)), they do not provide timelines for how long this process should

take.

r For this reason, it is our view that introducing systems to allow documents to be prepared, executed

and lodged elechonically will only affect transactions positively if there are appropriate fixed
timelines for each stage to prevent delays.

8. PrrYsrcAr. AI.ID r,ANn rlsr'. Pr.ANNING (Irr.F.crRoNtC Ttf,'.vfl.oprvrF..r,[T coNTRor. ANp
r'.NF ORCF MF NT SvSTT'rvD RFGI II . ATrONSJ0.0

a. Generslly

Our comments generally on electronic requirements apply to all the e-Regulations. Where e-

signatures are used there is need to have a third party certifier to ringfence the exercise from frauds

and identity theft.

b. ^fplication -Regulation I (a)

. Regulation l(2) (i) appear incomplete.

' Regulation l(2) (ii) grants a pou,er to the Cabinet Secretary that ought to be derived from the

substantive Act.

c. f .icenserl nrofessionels

To enhance service delivery, licensed professionals from the private sector, who have signed

agreements with the regulator and given sufficient indemnities, should be allowed to perform tasks

inspections and certifications otherwise performed by civil servants.

d. Cost of fCT fnfrastnrcture end Transition Period

' We note that the digitization process may be tasking due to the higb cost of developing the necessary

ICT infrastructure, the time to be taken in uploading large records, which rnay occasion delays in

the short-term.-For this reason, we propose a two-year transition period to allow the current physical

system to support the new digital process until the same is fully operational.

e. tr'lectronic rpneels Committee

' The composition of the Electonic Appeals Committee as provided under Regulation 12 should

include an Advocate for purposes of ensuring due process in hearing and determination of disputes.
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It would also be useful to have nominees from licensed professionals rather than from the private

sector.

9. SIIRVE.V (AMf,'.NTIMT'NT) REGIII.ATIONST t0T0

a) Generally

. There does not appear to be comprehensive e-Regulations and it is not clear the level or extent

of automation which is being introduced.

. It would be useful to see an interphase between the survey and other land administration

departments and the Ministry and the County as there are significant delays emanating from gaps

in the intermediation.

. Our comments generally on electonic requirements apply to all the e-Regulations. Whcre e-

signatures are used there is need to have a third pa4y certifier to ringfence the exercise from

frauds and identity ttreft.

b) Migrofion to the new register

The survey function is a key determinant of the transition to e-Conveyancing as the migration to the

new e-Register is dependent on cadaster and authentication by surveyors. It would be usefirl for the

Task Force to address these deliverables and to include comprehensive e-Regulations on this part.

c) f icenserl Frofeesionals

To enhance service delivery, licensed professionals from the private sector, who have signed

agreements with the regulator and given sufficient indemnities, should be allowed to perform tasks

certifications otherwise performed by civil servants.

PART 5 : CONCI.IISION ANTI FIIRTHtr'.R RECOMMf,'.NT|ATIONS

The LSK reiterates the contents of this Memorandum andbuttresses the various findings and comments with

the following additional or iterative recommendations.

A Casefor More timelor the Task Force and the Needfor a Standing Committee

A. The LSK recognizes and appreciates the temendous amount of time and effort by the Task Force in
getting these draft e-Regulations published in record time. We are however of the respecffiil opinion that

the enormity of this exercise warrants more time to enable the Task Force to engage in more

benchmarking and to consider all nuances of this exercise.
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B. Ideally this exercise is usually perfonned by a standing committee that is able to come up with a program
of action. This should be recommended.

ll/hich e-Convqnncing System for Kenya?

A. We would like to reiterate the need for the Task Force to give a comprehensive report regarding the

system of e-Conveyancing that should be adopted. It is not clear from the e-Regulations what method of
e-Conveyancing is being proposed. Some of the e-Regulations particularly in land administration have

amended the e-Regulations to provide only for electonic dealings. The e-Regulations on registration

have a pragmatic approach and suggest that the paper-based system will operate alongside the electronic

one and can be used interchangeably.

B. For purposes of a cohesive progmm, it is important for the e-Regulations to provide clearly which method
is being proposed and whether this will be end to end system or will be introduced in phases by the Chief
Land Registrar.

C. Having regard to our capacity so far, it is practical for Kenya to encourage a phased development of e-
Conveyancing along the steps that were adopted by New Zealand- the most advanced e-Conveyancing

system to date. The phased approach will enable a hybrid system where we introduce automation

gradually while still having the certification by advocates as third party certifiers to reduce incidences of
ensure identity frauds.

D. LMs has so far been proceeding with digitization. It is possible to convert title records, title instruments,

plans, parcels and geodetic survey marks into electronic formats. The project can proceed in a phased

roll-out schedule just like the way in which New Zealand rolled its system with definite phases and

deliverables such as: -

o Stage One, through which the old land registers can be migrated to the new electronic

register in phases as per the Regulations and all affected titles are consolidated to new

generation issued in conformity with the new platfonn. This exercise will require

cadaster and verification and validation exercises;

o Stage Two, through which land professionals can conduct remote online

searching survey and title database from their own PCs via the lnternet;

o Stage Three. the intoduction of remote digital lodgment of survey plans and routine

title dealings via a secure system;

o Stage Four, transactions - mortgage discharges, tansfer oftitles and registation of new

mortgages, done electronically.

E. As part of the phased implementation, the e-Regulations should:
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a. give better clarity on e-signatures;

b. classifl specific instuments that reqlire certification before they are lodged as well as

the persons authorised to certiff electonic instuments. Invariably and with good reason,

the practitioners and persons of a class authorised by the Regulatiow to certify

e lectronic instruments are Advocates.

c. Provide for the relevant agreements for Advocates who will take up that role with clearly

set out deliverables and indemnities with due regard to best practice considerations.

F. On registation, an electronic instrument certified as per the rules of certification is to be treated as having

been made in writing and executed by every party specified for the purposes of the Regulations and has

effect according to its terms.

G. The proposed e-Regulations will require huge outlay in terms of ICT and leverage on modern technology

such as blockchain and cryptography to guarantee security, confidentiality, reliability of the system as

well as documents generated.

Stakeho lder Engagement

A. There is also need for stakeholder engagement with the lead agencies - the Ministry, NLC,

Communications Authority, all professional indusbry players as well as KBA to agree on a program of
implementation and unifi ed approach.

B. The LSK looks forward to a robust engagement with the Task Force and indeed all the industry players

as the process progresses to the next stage.

We tmst that you will find the foregoing useful for your puposes. Should you require any clarification, please

do not hesitate to contact us.
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3

Authority and Identity Requirements for E'Dealing Standard 2018

I Title

This is the Authority and Identity Requirements for E-Dealing Standard 2018

Commencement

This Standard comes into force on 12 November 2018'

Purpose

To set 'safe harbour' requirements which, if met, will satisff a practitioner's

obligations under regulation 7 as to:

(a) client authority and legal capacity

(b) verifying client identity.

Interpretation

In this standard, the definitions in the Act and Regulations apply, and unless the

context otherwise requires,-

Act means the Land Transfer Act2017

Caveator means a client lodging a Caveat or Notice of Claim

Certify means to certify electronic instruments in accordance with the Act and

Regulations

Client means the person presenting to the Practitioner as the interested party who is

authorising the transaction

Delegate means an independent, trusted person whom a Practitioner can reasonably

rely on to carry out the identity verification checks

LINZ means Land Information New Zealand

Practitioner means a lawyer or conveyancing practitioner who certifies

Regulations means the Land Transfer Regulations 2018

RGL means Registrar-General of Land appointed in terms of section 231 of the Act

Trusted Colleague means a person who works for the same firm or organisation as

the Practitioner whom they can reasonably rely on to obtain authority and verify
identity.

Practitionerr s Obligations

Certification of Standard Matters

5 Client Authority and Legal Capacity

(l) Before certifying an electronic instrument as to the matters set out in regulation

7(3)(a) a practitioner must:

(a) obtain the client's written authority

4
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(b) take reasonable steps to ensure the client has legal capacity.

(2) A practitioner may dispense with the requirement for written client authority, and

instead record a file note, when certifying a caveat or notice of claim for a client who

has provided verbal instructions.

6 Client Identity

Before certiffing an electronic instrument as to the matters set out in regulation

7(3Xb) a practitioner must:

(a) take reasonable steps to verify the client's identity; and

(b) where applicable, seek further evidence and make further inquiries as provided

in clauses 8 and 9.

7 Reasonable steps

(l) For the purposes of clause 6(a), 'reasonable steps' includes:

(a) having the client present in person with an acceptable form of photo ID and

confirining that the client is itre person for whom the photo identification has

been issued; or

(b) having the client's identity independently verified by way of a statutory

declaration in the form and manner set out in Schedule l.

(2) For the purposes of clause 7(l)(a), an acceptable form of photo ID means:

(a) a passport;

(b) New Zealand government issued photo identification; or

(c) another form of photo identification which the RGL has confirmed is acceptable

for use in connection with verifying a client's identity'

(3) The photo ID relied upon for the purposes of clause 7(l)(a) must be current or have

expired within the previous l2 months.

(4) A practitioner may also rely on a trusted colleague or delegate to verify the client's

identity in accordance with clause 7(lXa).

8 Further evidence

(l) Where the electronic instrument is a transfer or mortgage, a practitioner acting for the

transferor or mortgagor must also obtain:

(a) evidence in the form of a rates demand, bank statement, utility account,

insurance policy or other official document connecting the client to the

property; or

(b) if the client has only recently purchased the property, a copy of the agreement

for sale and purchase.

(2) A practitioner who can confirm the client's connection to the property based on their

own personal knowledge or that of a trusted colleague may choose to dispense with

the riquirement for evidence in clause 8(l) and instead record a file note as to these

matters.
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9 High risk transactions

(l) In the case of a high risk transaction a practitioner must, in order to manage the risk of
fraud or impropei dealing, make such further inquiries as may be reasonable in the

circumstances to confirm the transaction is bona fide'

(2) A transaction is high risk if it meets the criteria set out in schedule 2.

10 Retention of Evidence

A Practitioner who certifies an electronic instrument must retain evidence as to client

authority and identity for the l0 year retention period prescribed by regulation 7(6)'
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Clause 6(lXb)

Schedule I
Declaration of identitY form

I [full name of witness] of [towrVcify of residence], [occupation] do solemnly and

sincerely declare that:

1. I am aged 18 years or over.

2.1 am independent of the client and the transaction. tn particular, in relation to [full
name of interested pa.ty whose identity is being verified]:

(a) I am not:

(i) related to them;

(iD their partner or spouse;

(iii) part of their extended family group; and

(b) I do not:

(i) live at the same address as them; and

(iD I am not involved with or benefitting from the transaction.

3. I have personally known [full name of interested party whose identity is being

verified] for [number of years].

4. The residential address of [full name of interested party whose identity is being

verifiedl is [interested party's full residential address].

5. The photograph annexed to this declaration and marked with the letter "A" is a true

likenesi of [full name of interested party whose identity is being verified]'

6. I am the holder of current New Zealand government-issued photographic

identification, or a current passport, an extract of which, showing my photograph and

the identification number,ls annexed to this declaration and marked with the letter
..Btr.

I make this solemn declaration conscientiously believing the same to be true and by

virtue of the Oaths and Declarations Act 1957

Signature

DECLARED at [town, country]

this [dd] day of [Month] 20[YY]

before me

Signature Name

A person authorised to take a statutory declaration under the Oaths and Declarations

Act 1957
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Clause 6(e)

Schedule 2
High Risk Transactions

(l) The following transactions are high risk when one or more of the conditions in clause

(2) apply:

(2) The conditions referred to in clause (l) are:

(a) the client is not previously known to the practitioner or a trusted colleague, and

(i) is dealing with unencumbered land; or

(ii) is refinancing ih a manner that significantly reduces the mortgagors'

equitY in the ProPertY; or

(iii) provides contact details that are not connected to the physical address of
the ProPertY; or

(iv) provides unfamiliar or foreign photo identification;

(b) the practitioner or a trusted colleague has not personally met the client to

,"""ire instructions in relation to the current transaction; and

(i) a third party provides instructions on behalf of the client; or

(ii) the transaction involves family members and one family member is

gaining an interest from another family member; or

(iii) the clients are co-owners, one of whom is providing instructions on behalf

of themselves and another co-owner.

(c) in the circumstances outlined in clause 2(a) or (b), the instrument is authorised

on behalf of the client under a power of attorney'

Robbie Muir
Registrar-General of Land

Transaction Client

Transfer Transferor

Application for correction or change

of name

Applicant

Made at Wellington on 10 October 2018
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ExPlanatory note

This note is not part of the legislation, but is intended to indicate its general ffict'

The Authority and Identity Requirements for E-Dealing standard 2018 does not add direct

costs to tansactions under the e..1. 
- 

fn. standard sets minimum requirements .for
Practitioners to mitigate against pot"rrtiutty tif,if'g*t. impacts of wrongful or fraudulent

transactions. These riquire,tent. h.r" "de minimis" business impacts'
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M.LPN2O/MAY 3RD June 202O

ERIC NYADIMO,
Chairperson, Task Force on Formulation of Electronic Land Transactions Regulations
Ministry of Lands and Physical Planning
NAIROBI.

Dear Sir,

AAKs INPUT ON THE PROPOSED LAND TRANSACTIONS ( ELECTRONIC REGUIATIONS)
2020

Please receive warm greetings from the Architectural Association of Kenya (AAK).

Established in1967, the Architectural Association of Kenya (AAK) is Kenya's leading Association
for professionals in the built and natural environment in Kenya incorporating Architects, Quantity
Surveyors, Town Planners, Engineers, Landscape Architeas and Environmental Design Consultants
and Construction Project Managers. The Association is registered under the Societies Act and
brings together professionals from the Private Sector, Public Sector and Academia. The
Association also acts as a link between professionals and stakeholders in the construction industry:
lncluding poliry makers. manufacturers, real estate developers and financial institutions.

PURSUANT to section 8 of the Statutory lnstruments Act (No. 23 of 2013), the Cabinet Secretary.
Ministry of Lands and Physical Planning, in consultation with the Cabinet Secretary, the National
Treasury and the National Land Commission hereby notifies the general public that a Regulatory
lmpact Statement on the proposed Land Transactions (Electronic) Regulations,2O2O has been
prepared to atsest the impact of the Regulations on the community and businesses. The proposed
Statutory lnstruments include the following:

l. Land Registration (Electronic Transactions) Regulations, 2O2O:

HEADOFFICE
Archltectural Association of Kenya,
Blue Violets Plaza, Kamburu Drivs, off Ngong Road.
P,O. Box 44258 Nairobi, OO'IOO
Telephone *254-C2C,-2420806, 242C.582
Mobile: +254721691 337
Email: aak@aakor.ke

wwwaak.or.ke

(
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AAKI PROt{OTING EXCELLENCE

IN THE BUILT ENVIRONIIENT

2. Survey (Electronic Cadastre Transactions) Regulations, 2O2O;

3. Stamp Duty (Valuation) Regulations,2O2O:

4. Stamp Duty (Amendment) Regulations,2O2O:

5. Land (Amendment) Regulations, 2020;

5. Land (Extension and Renewal of Leases) (Amendment) Rules, 2O2O;

7. The Land (Allocation of Public Land) (Amendments, Regulations), 2020; and

8. physical and Land Use Planning (Electronic Development Control and Enforcement System)

Regulations,2O2O.

We are pleased with the efforts of the Taskforce appointed to oversee this important Procets.

Our specific comments with regards to the Physical and Land Use Planning (Electronic

Development Control and Enforcement System) Regulations,2O2O are summarized in the

attached matrix while general comments and suggestions are outlined as follows:

The physical and Land-Use Planning Act (PLUPA), 2Ol9 needs to be revisited to include

important clauses to:
i. recognize the role of the municipalities in development control

ii. recognize the role of neighbourhood association in plan making and

development control
iii. entrench the role of committee comprising of technical and other relevant

stakeholders in vetting of development applications and in enforcement.

There is a lot of duplication of effort by government agencies. private sector and non'

governmental organization. An exampte is the Building Regulations (Code) and the

PLUPA regulations that seem to speak the same language but with different actors.

Build capacity of County Governments to undertake effective development control and

enforce the proposed online system for development approval. This will include hiring of

relevant qualified professionals, working collaborations with other agencies for instance

working with architects and engineers in NCA, engaging qualified professionals on

contract basis and building on working with professional associations for technical

expertise and capacitY building

2

3

HEADOFFICE
Archa tectura I Associa tion of Kenya,
Blue VioleB Plaza, Kamburu Drire, off Ngong Road-

P.O. Box 44258 Nairobi.OO]OO
Te le phone +254 -C.2C'242C8C6, 2420 582
Mobile: +254 721 69'1 537
Email: aak@aak.or.ke

www.aakor.ke
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HEADOFFICE
Archltectural Association of Kenya,
Blue Violets Plaza, Kamburu Drirre, off Ngong Road.
P.O. Box 44258 Nairobi, OO]OO
Telephone +234-O2O-2a+2O806, 2420582
Mobile: +254721691 337
Email: aak@aakor.ke

unrnrr.aakor-ke

4. AAK has already worked with Nairobi, Kisumu and Kiambu Counties in the development
of online application syrtem which can be integrated into the proposed national wide
syrtem. We appreciate the need to build on a safe system and will be happy given more
time to write a detailed proposal on building a block-chain framework that can be used in
the system

There is need for mechanisms to ensure implementation of approved physical and land-use
development plans, and regulations once there gazetted.

Yours faithfully,

Mugure Njendu

President, Architectural Association of Kenya (AAK)

(
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a

MEMORANDUTU ON LAND TRANSACTIONS (ELECTRONIC) REGULATIONS,
2o2o.

1.O Introduction

The National Construction Authority was established under the provisions of

section 3 of the National Construction Authority Act No. 41 of 2oll to oversee

and coordinate the development of the construction industry. In addition,

Section 5(2) (a) of the Act states that the Authority shall promote and stimulate

the development, improvement and expansion of the construction industry.

Pursuant to its mandate, the Authority has reviewed the Land Transactions

(Electronic) RegUlations 2O2O and our written submissions on the proposed

Regulations are outlined below.

2.O Land Transactions (Electronicl Regulations, 2O2O

2.L Background
The Ministry of Lands and Phyiical Planning in consultation with the National

Treasury, the National Land Commission and other stakeholders are in process

of developing Land Transactions (Electronic) Regulations, 202O to facilitate the

Ease of Doing Business as far as electronic land transactions are concerned so

as to enhance accountability, transparency and efliciency in land

administration and management.

To this end a taskforce was appointed to assist the Ministry of Lands in the

formulation of the Land Transactions (Electronic) Regulations, 2O2O. The

taskforce has since prepared the following proposed Statutory Instruments:

1. Land Registration (Electronic Transactions) Regulations, 2O2O;

2. Survey (Electronic Cadastre Transactions) Regulations, 2O20;

3. Stamp Duty (Valuation) Regulations, 2O2O;

4. Stamp Duty (Amendment) Regulations, 2O2O;

5. Land (Amendment) Regulations, 2O2O;

6. Land (Extension and Renewal of Leases) (Amendment) Rules, 2O2O;

7. The Land (Allocation of Public Land) (Amendments, Regulations), 2O2O;

and
8. Physical and Land Use Planning (Electronic Development Control and

Enforcement System) Regulations, 2O2O.
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3.O Conclusion

In view of the above, the proposed Regulations will facilitate the

implementation of a digital National Land lnformation System which is cmcial
for the economic and social development of Kenya.

The Authorit5r's recommendations on the proposed Regulations should
therefore be taken into account before full adoption of the Regulations.

Eng. Maurice Akech
EXECUTTVE DIRECTOR
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"Befter Towns, Counties &

)ur Reference

-AND.REGNZOEOI

ihe Principal Secretary

Ministry of Lands and Physical Planning

\rdhi House, Nairobi

\ttn: Chairman, Eric Nyadimo

Task Force on Electronic Land Transactions

S . PHYSI

Your Reference

USE

Date
29May 2020

C

NTROL AND NS2

(eceive greetings from Town and County Planners Association of Kenya(TCPAK).

Below are our comments on Development Control and Enforcement regulations.

)verview

From Parts IV and V and the Third Schedule of the Act, County governments have express mandate over

)evelopment Control and Enforcement.

Section Gg(4) of the Act is in total conflict with the rest of Part IV and V and the Third Schedule of the Act and

.he Constitution and does not at all give the Cabinet Secretary mandate of over receiving, processing and

pranting development permission.

-In these regulations, the role of Cabinet Secretary/Director General in development control and/or enforcement

is therefore not clear, irregular and against the Constitution, PLUPA, County Governments Act, Urban Areas and

lities Act.

Electronic systems are run on clearly defined and specific instructions, route and chain command. General and

uoolly processes in these draft regulations will not do.

For the process to be clear, transparent and accountable, it is proposed that the submission process be clearly

eparated for National Government and County governments, and by specific profession - Physical/town

planning, architecture, engineering, land surveying etc ( Landscape/urban design????).

S
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TOVY}I AI.ID COUNTY PI.ANNERS ASSOCI,ATION OF KEI{YA

White Court, Galana Road, Kilimani
P.O. Box 38027-00100 GPO, Nairobi, Kenya

Cell: *254 725 028 572

Email : tcp a ka sso ciati o n @ya h o o.co m/ in fo @tcp ak' co m

2 Interpretation

- Licensed professional to include PhysicaVTown Planner; Land Surveyor

- Landscape architect and Urban designer are not licensed under existing law

and therefore this cannot do so through regulations

3 System Establishment

- Article 6 of the Constitution is clear thatNational and County levels of

government are distinct and inter-dependant and relate through consultation

and cooperation

- Besides establishing an electronic development Control and Enforcement

System as a module within the National Land Information System, do also

establish similar at the County level

- As the basic building block, establish electronic development control and

Enforcement System in each of the 47 counties and the same integrated to the

National Land Information SYstem

4 Database and Operation Tools

- County Governments, the foundation functionaries of development Control

and enforcement are totally missed out.

- Include: In each County, the County Executive Committee member shall

maintain an electronic data base system for the -
- Approved physical and land use development plans

- Development control instruments -.. ...

- Registers of documents . . ...

5. Requirements for Handling Apptications for Development Permission



TIITII TOvyI{ AI{D COUNTY PI^ANNERS ASSOCI.ATION OF KENYA
White Court, Galana Road, Kilimani

P.O. Box 38027'00100 GPO, Nairobi, Kenya
Cell: *254 725 028 572

Email : tcpakassociation@yahoo.com/info@ tcp ak.com

'Befter Towns, Counties &

5(l) as a whole is not valid as explained earlier. Director GeneraVCS is not

provided for in the Third Schedule of the Act and has no authority over development

:ontrol and

5(1)(iii) is indeed in total conflict with the Third Schedule of the Act

12 Appeals against the Decision to Terminate a User's Access to the System

-12(2) The membership of the Electronic Appeals Standing Committee does not
'eflect real user and equity needs -
- Ministry has three representatives and 47 Counties(core users) have only one

'epresentative.

We propose that representatives be - lA4inistry; 3lc0clcounties

- That appeals committee be set up in each county

14 Submission of Application

4-1 National Government- Submission of Development Application

'4-l.l Physical and Land Use Development Planning Applications

All development planning applications( list/name them . ) . . .. shall be submitted electronically to .. .

,ffice/office/Department??...) and shall include the following documents .. ........1????????

14-1.2 Building Architectural Design work

tll building architectural design work and reports shall be submitted electronically to ... ..

office/Department...?? And will include..... design drawings, specifications, report .......?????

4-1.3 Building StructuraVCiviUMechanical/Electrical Engineering Design work

(a) All building structural design work and reports shall be submitted electronically to

.....office/department???? ... and will include ...... design drawings, specifications, reports

O) All Civil ( roads, drainage, water, waste water etc) design work and reports shall be submitted

electronically to ...office/department????... and will include ..... ..?????

TCIDAI(
YOWX AXO GOUXTY 

'LAXlStr 
ltrOClAtlOX O' IIIY 
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(c) All Mechanicallplumbing design work and reports shall be zubmitted electronically to . '.

OfficelDepartment???... and will include . ""
(d) AII Electrical design work and reports shall be submitted electronically to

and will include .. ..???2

. . offi celdepartment? ??...

l4-1.4 Land Survey Work

All land Surveying work and report shall be submitted electronically to .... Office/department????."' and will

include ......?????

l4-2 County Government - Submission of Development Application

l4-Z.l Submission to County Physical/City/lVlunicipality/Town planning Department

-All physical and land use development planning applications shall be s-ubmitted electronically to the county

pp/city/municipaVtown planning office irnd will include - plan reports, drawings, specifications, models,

guidelines etc. The development plan applications will cover - land sub-division/ amalgamation, adjustments,

alignment, change of use, extention of use, change of density, site land use master plan, extention/renewal of

lease

l4-2.2 Submission to county/city/lVlunicipality/Town Architecture Department

-All building architectural design work shall be submitted electronically to the county/city/municipautown

architecture office. The submission will include building architecture design drawings, specifications, models

and reports.

I 4-2.3 Sub mission to Cou ntyiCity/tl u nicip at/Town En gineering D ep art ment

(a) AII building structural design work shall be submitted electronically to the

county/city/municipality/town engineering department office The submission will include structural

design drawings, specifications, models and reports'

O) All building civit(roads, drainage, water, waste water) design work shall be submitted to the

county/city/municipality/town engineering department office. The submission will include design

drawings, models, calculations, reports and specifications'

(c) All Mechanical and Plumbing design work may be submitted electronically to the

county/city/municipality/town engineering department offi ce.

(d) Ail Electrical design work may be submitted electronically to the county/city/municipality/town

engineering department office. The submission will include design drawings, models, specifications,

report etc

TOWN A}.ID COUNTY PI,AI'IN ERS ASSOCIATION OF KETTYA

White Cour! Gdana Road, Kilimani

P.O. Box 38027-00100 GPO, Nairobi, Kenya
Cell: *254 725 028 572

Email : tcp akassociation@yahoo.com/info @tcp ak'com
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' 4-2.4 Submission to County/City/lVlunicipality/Town Land Surveying Department

All land zurveying work may be submitted electronically to the county/city/municipality/town land surveying

i 3partment office. The submission will include survey maps, plans, reports, specifications etc.

15. Receiving and Processing of Development Application

5(2Xi) Cabinet Secretary: Receiving and Processing of Development application

This regulation be deleted as it offends the Constitution and the law as explained earlier.

-tlow does, competency, capacity of CS handle applications below: -

Development plan application???

- Building architectural design work?????

Building Structural/civilAvlechanical/Electrical Engineering design work?????

Land Surveying work?????

r5-2 County Government: Receiving and Processing of Development Application

or efficiency and accountability, the process must be cear and specific on the process for each type of
,rofession application - development plans, architectural design, engineering design, and land survey

5-2.1 Processing Development Plan Application

- The county physical and land use planning department will receive, circulate to relevant
departments/institutions for comment, consider and approve development plan applications

- The city/municipality/town planning department will receive, circulate to relevant
departmentVinstitutions for comment, consider and approve development plan applications

5-2.2 Processing of Building Architectural design work

- The county architecture department will receive, circulate to relevant departments/instituttions for
comment, consider and approve the architectural design application.

- The city/municipality/town architecture department will receive, circulate to relevant
departments/institutions for comment, consider and approve the architectural design application

,5-2.3 Processing of Building structuraVcivil/mechanicaVelectrical design work

- The county engineering department will receive .......
- The City/municipality/town engineering department will receive ......

'5-2.4 Processing of Land Surveying work
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"Better Towns, Counties & Country"

TOIM{ AIID COUNTY PI^ANNERS ASSOCIAIIoN OF KEttYl
White Court, Galana Road, Kiliman

P.O. Box 38027-00100 GPO, Nairobi, Kenyi
Cell: *254 725 028 57i

Email : tcp akassociatio n@yahoo.com/info @tcpak.co4

l7 Circulation and Review of Application

17(2Xi) Be deleted as it does not conform to the law as explained earlier. i

l7(2xii) be expanded to provide for separate professional officers to receive, circulate, review relevant r

applications that are within their professional capacity and competency. The County Director of Physical and

Land Use planning is not competent and has no capacity to handle applications by other professions.

Professionally, this is not tenable and not acceptable.

- (a) County/City/municipality/town planning office to receive development applications from

physicaUtown planners
- tUj County/city/municipality/town architecture office to receive, circulate, review and approve

building architectural design work
- O County/city/municipality/town engineering office to receive, circulate, review and approve

building/stnrcturaVcivil/lt4echanical/electrical engineering design work
- (d) County/city/municipality/town land survey office to receive, circulate, review and approve land

survey work and subject to advise by Director of Survey.

l8 Development Technical Validation Committee

- In law, this committee is not provided for
- These committee is indeed political baggage from old order of COUNCILLOR Committees

- From experience nation-wide these committee lead to serious approval delays, are not transparent,

nobody is accountable and add no value.
- What level of input and scrutiny does this committee add, for example, to detailed architectural,

engineering design work??
- We propose thatihese committee be deleted and let professionals handle professional applications and

consult as they know best.
- The technical officers are of course under the overall duty of the respective County Executive Committe

members

19 Decision Making and Communication

- l9(l) be deleted as is irregular and against the law as explained earlier.

- l9(2) Be updated to reflect l7 and l8 above for each professional line
- l9(3) Be update to accommodate the different professional line offices/departments as explained in lT ll

20 Preparation of conformance Conditions of Applications

- The regulation be revised to reflect the different professional applications

2l Receiving and Processing

- The same be revised for different professional disciplines
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TOWN A}ID COUNTT PI,ANNERS ASSOCTATION OF KENYA
White Cour! Galana Road, Kilimani

P.O. Box 38027-00100 GPO, Nairobi, Kenya
Cell: *254 725 028 572

Ema il : tcp a kas s o ciati o n@yaho o. co m/ in fo @ tcp ak. co m

22 Issuance of Dvelopment Permission

- The same be revised and provide for different professional applications
- It is not professional acceptable and tenable that the County Director of Physical and Land Use Planning

can PRETEND to sign and issue development permission for architectural, engineering, surveying work

23 Notification of Inspections

- The regulation be revised to reflect the requirements for each professional discipline

- Building and civil construction works have different and unique requirement for each professional line.

- All each professional line to guide this process

- It will be important that these regulations and those being prepared by National Construction

Authority/Building Code are harmonised

24 Site Inspection Procedure

- This regulation be revised to reflect different professional needs

- The same be harmonised with NCA/Building code regulations

25. Final Inspection, Issuance of Compliance/Occupation Permit

- This be revised to reflect different professional disciplines

- This be revised and harmonised with NCA/Building code regulations

26,27,28 Enforcement

- This be revised to meet needs of different professions

The same be harmonised with NCA/Building code regulation

The attendance FORMS be revised accordingly.

Mairura Omwenga

Chairman TCPAK
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MEMORANDUM ON PROPOSED LAND
TRANSACTIONS (ELECTRONIC)

REGULATIONS 2O2O
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LAND SURVEYORS'BOARD MEMORANDI.JM ON PROPOSED LAI\D

TRANSACTIONS (ELECTRONIC) REGULATIONS 2020

1. General comment on the regulations:

There is need for the piof"rriJnul bodies to be recognized in regulating the engagement of the

various professionals that will interact with the system'

The regulations should define a standard engagement which will be interpreted onto a module

in the s"ystem instead of every profession definlng its engagement standard with user roles

clearly mapped according to the professional requirement for any transaction'

This will *ia tn" multipie definitions of user for every regulation.

2. On Physical and Land use planning (electronic transaction). It has emerged that physical

planner liu, 
"rn"rg"d 

as a compliance cLecker for transactions beyond their competence hence

introducing a bureaucratic layer of an overseer with other professionals working as technical

officers.
The effect of this is;
a) Ease of doing business is compromised

b). There is cost implication to the process.

.j. fn" role of overieer or coordinition of development control has been made exclusive to

plysical planning profession thus creating an unwarranted-exclusivity to one profession. This

i. iur"ly u1 administrative role that should be open to professionals in built environment' The

actual professional input is done by the technical officers'

d). N; profession should purport to contol other professionals as this is unethical'

3. The planning consultant (interchangeably used as consultant) creates agency role for other

built environment professions which ii not professionally acceptable through giving exclusive

access to the planning consultant with no value addition to the process'

This should b" ,erisJ to allow the system to have the concerned professional to engage with

the development control auttroiity which is the essence of digital platforms'

4. The compliance certificate to be issued on development should be eliminated for subdivision

survey because the Director of Surveys is the competent authority to check compliance on the

,u*"yo, implementation of the approved subdivision scheme plan. The compliance checking

pro""r, ends with authenticatiott 
"na 

regisfiation of a survey with parcel numbers issued'

This issuance of compliance certificate by planning authority is redundant because the Director

of Surveys is in the first instance a govemment agent in development control as no cadastral

survey is authenticated without an approved plan from the same authority'

5. The deviation that the director physical planning intends to check for compliance emanates

from planning done without acrual topographical input leading to a need for modification at

,u*"y stage. To eliminate possibility of deviation from approved plan ALL scheme plans

should be done on topograp'hical mais drawn and authenticated by a surveyor as defined in

Survey ActCap299.

6. Occupation/ compliance certificate for a building suffices as approval for Sectional Property

Survey. it is not n..Lrrury to apply for another development approval and compliance.
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INSTITUTION OF SURVEYORS OF KENYA

0310612020

Ref: ISI(COU/AS/20/50

Mr. Eric Nyadimo,
Chairman,
Taskforce on Electronic Land Regulations,
Ministry of Lands and Physical Planning,
P.O. Box 30450-00100,
NAIROBI

Dear Surveyor Nyandimo,

RE: ISK Memorandum on Various Land Related Requlations

Reference is made to your letter on the above subject matter.

ISK thanks you for the opportunity you accorded us to make our submissions on the

proposed regulations during a virtual meeting held on Friday 22d May 2020'

We hereby submit our memorandum on the below set of regulations for your

consideration;

a) Stamp Duty (Valuation) Regulations,2020

b) The physical and Land Use Planning (Electronic Development Control and

Enforcement System) Regulations, 2020

c) Land Registration (Electronic Transactions) Regulations, 2020

d) survey Electronic cadastre Transaction Regulations, 2020

We additionalry request that you accord us the opportunity to jointly engage with the

Treasury on the proposed Stamp Duty (Valuation) Regulations, 2020. ISK was

involved in the drafting the regulations to operationalize section 10 A of the Stamp

Duty Act, Cap 480 together with the Ministry of Lands and Physical Planning and

Kenya Revenue AuthoritY.



!aa

It is therefore important that all the stakeholders harmonize the regulations to

ensure that they meet the spirit of the Law.

Thank you in advance.

Yours sincerely,

Abraham Samoei
President

cc
Ms. Farida Karoney
Cabinet Secretary
Ministry of Lands and Physical Planning

P.O. Box 30450-00100,
NAIROBI

Ambassador Ukur Yatani
Cabinet Secretary
National Treasury, Harambee Avenue
P.O Box 30007-00100
NAIROBI



LAND
DEVELOPHENT
€r GOVERNANCE
INSTITUTE

Professor Nelson Awori Centre - 5th Floor, 86

Ralph Bunche Road.

P.O Box 8222 - 00100 Nairobi, Kenya

Telephone: A2O 2714574
Wireless: O2O23229t7
Cell: +254 706 623 636

Email: info@ldgi.org, info@ldgi. co.ke

www.ldgi.org, www.ldgi.co.ke

3'd June 2020

The Principal Secretary,

Ministry of Planning and Physical Planning,

Ardhi House, 1't Ngong Avenue

P.O Box 30450 - 00100,

Nairobi.

Dear Sir,

RE: SUBMISSION OF MEMORANDA ON NOTIFICATION OF REGULATORY TMPACT STATEMENT ON

THE PROPOSED LAN D TRANSACTIONS (ELECTRONICI REG U LATIONS' 2020'

Reference is made to Your notice Pu blished in the Da ily Nation of 8th May 2020 inviting members

of the public to submit memoranda on the following Regulations;

l.LandRegistration(ElectronicTransactions)Regulations,2o2o
2.Survey(ElectronicCadastreTransactions)Regulations,2020

3.Land(ExtensionandRenewalofLeases)(Amendment)Rules,2020
4. Stamp Duty (Valuation) Regulations, 2020

5. Stamp Duty (Amendment) Regulations,2O2O

5. Land (Amendment) Regulations,2O2O

7 . The Land (Allocation of Public Land) (Amendment) Regulations, zo2o

g. The physical and Land use Planning (Electronic Development control and Enforcement

SYstems) Regulations, 2O2O

I *" hereby submit our memoranda with detailed views and recommendations on the above Regulations'

I We will be pleased to engage in further consultation with the Ministry as the Regulations continue

I to be developed.

Thank vou.

I

t

t
T

Yours SincerelY

Dr. Mwenda Makathimo

Executive Director
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STAKEHOLDERS COMMENTS ON TI{EREGTITATORY IMPACTSTATEMENIAI{D
PROPOSED REGULATIONS TO SUPPORT

C IAI{D REGISTRATION AI\IDREI.ATED TRAAISACTIONS



THE TASKFORCE ON FORMULATION OF RELATED REGULATIONS TOFACILITATE ELECTRONIC REGISTRA TION, COTwTYaNCING AND OTHERLAND TRANSACTIONS IN LINE WITTi EXISTING LAND LAWS

STAKEHOLDERS COMMENTS ON TIIE PROPOSED LAND REGISTRATION
(ELECTRONIC TRANSACTIONS) REGULATIONS 2O2O

LSK

KBA

KBA/ MOLPP

o ization n Action

lnterpretation The Regulations need to
substitute the definition of a
"Authorized Use/'as
currently defined for purposes
of who qualifies as an
authorized user under
Regulations 2 and 9 to be an
Advocate.

A User on the other hand will
be a member of the public
who has a User Account and
entered into a User
Agreement

Definition of authorized
user is open and it would
seem any person can
access and use the
platform. There ought to be
a provision for main
subscribers who are
professionals such as
lawyers, licensed
conveyancers and financial
institutions.

Definition of electronic
signatures and adoption of
"advance electronic
signature" as opposed to
"electronic signature,, in
these regulations.

Definition of "Court',

The definitions have been
reworked and the regulations
amended respectively.

"uset" means a person who has
signed up to the System and
accepted the terms and conditions;

"authorized user" means a
qualified advocate who has been
granted permission to access,
query any information or submit
any application, instrument or
document in relation to any
transaction under these
Regulations on behalf of another
person;

'?dvanced Electronic Signature,,
has the meaning assigned to it in
the Kenya lnformation and
Communication Act;

1



LSK

It is important for any User to
sign a User Agreement
upfront upon opening a User
Account to understand the
terms and conditions of use in

clear and concise details.

Define User Agreement as

fol lows: "User Agreement"
means an Agreement
between a User and the
Registry which permits a User
to access services of the
Registry electronical ly.

In the UK, a User Agreement
provides for certain terms
worth noting: Address of
services for both parties,
terms and conditions of use,

services available, what
amounts to a material breach,
type of electronic signature as

well as the manner of
affixation, retention and
retrieva I of documents,
system and security
requirements and when
either party will be deemed to
be or not to be liable to the
other.

NCA Definition of Register,
Cadastral Map and
Kenya Revenue Authority

ISK User under community land
act

CAF Regulation 6 Amend the clause to state:
- "Cadastral maps shall for
purposes of registration
under these Regulations,
be maintained by the
County Governments in
electronic form"
Land survey and mapping is

a county function as per

"Court" has the meaning assignr
to it in the Act.

A User signs into the system I

providing their details stipulatr
under regulation 7 and accepts t.
terms and conditions stipulated
the third schedule.

Adopted.

lncorporated into Regulation 7

Section 15 of the LRA provides f
maintenance of the maps by tl
office or authority responsible f
Survey. Schedule lV of tl
constitution is clear on what
devolved

2



Lawyers Hub

rsK

KBA/ EARB

Lawyers Hub

3

Schedule four of the
Constitution.

Regulation 7,8,
9 and 10

Regulation 7

Regulation 8

Regulation 10

Clear definitions of user,
authorized user, user
account and professiona I

lnformation should only
include name, lD, address,
emailaddress, phone
number and KRA pin. Other
information is not
necessary-it is only
maintaining too much
personal data.

Recognize group as another
type of user- The CLA
recognizes group which is
not necessarily a legal
person.

Professional not defined.
Various categories of
professionals need to be
categorized as well.
Provide for and qualify only
a certain category of given
professionals can make and
submit applications on
behalf of property interest
holders. Advocates have
taken indemnity covers and
can cushion clients.

Users should only be
responsible for security
details from their end and
not for purposes of any
transaction. Security details
from storage and use of
data should be catered for

We have reworked the definitions
and the regulations;

Remove physical address. passport
size photos requirement under
land registration (General)
Regulations ,2OL7

Defined Community as defined
under the Community Land Act

Professional access restricted to
the advocates by dint of section 34
of the Advocates Act.

Regulation 10(b)amended to read
log-in credentials.



by the government via the
Ministry of Lands.

Delete Regulation l0 (c)
not distribute, sell or
combine any information
accessed through the
system;

tsK

Lawyers Hub Regulation 11 lnclude duration of time
during which user should
respond to the grounds for
suspension. Shouldn't be

less than 14 days.

LSK Regulation 11(3) ln the event the Chief Land

Registrar suspends a user
account, the notice should be
immediately emailed to the
user via the email provided at
the time of creating the
account and SMS through the
contact provided.

It is our opinion that providing
the option to include notice of
service via post would defeat
the essence of the draft
Regulations.

MoLPP/LSK/cAFl
KBA/Lawyers
Hub/lSK

Regulation 13

Electronic
Appeals
Committee

13(s)

Constitution should be

clear.
How will it be

mainstreamed?
Will it operate in
Nairobi? Should it be

decentralized ?

Provide for appeals to
ELC court.
Appointment of the
committee and parties
ought to be
independent
Add more members
representing counties

a

a

a

a

a

a

a

Regulation intended to protect
copyright material.

11 (2)d amended to provide for
the period which shall not be mot

than 14 days

Adopted

Proposal
Do away with regulation 13 whir
provides for electronic Appeal r

the following grounds;
1. Composition- ad hoc or

standing Committee
- Central vs

Decentralized
Committees

2. Cost lmplication
3. Section 86 LRA provides

that appeals arising from
decisions of the Land
Registrar under the act lie
with the ELC Court.

4. Appeal process is time

4
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MoLPP/
MMS
Advocates/KBA/
LsK/KBA/KENHA

o Land industry players
such as representatives
of LSK, KBA or ISK

. Appeals should not be
capped at 30 days. 90
days is preferable.
Moving to court calls
for huge costs thus
adequate preparation.

o lnsert "e"
representative from
ISK.

. "f" representative from
Academia

Covered

Regulation 14
Searches

Search fee should be
deleted as it was
waived.

Turnaround timelines
regarding search results
should be included.

One applying for a

search must upload a

copy of title to avoid
misuse of search
privilege.

Regulations should
provide for finality,
conclusiveness,
reliability and veracity
of the search.

System should adopt a
format that lists all
previous interests or
owners on any given
land records.

Not clear how
government Agencies
will access the

We have retained it since fee is
provided by law, it has just been
waived. We have reworded the
regulation.

We have coached it in terms of
Section 34 of the Act.

As long as all the details in the
system are accurate and verified,
searches should be instant.

The system requires one to upload
the title copy.

To make a recommendation in the
report for a transitional period for
verification by owners.

Addressed by the two types of
searches.

5



for searches
undertaken for official
purposes.

KBA Regulation 15 Electronic Signature
should be provided for

Advanced signature is

more secure and no
form of attestation
might be needed

a

a

KBA Not instructive on
documents required to
be drafted by the
Advocate as per Cap 16

such as charge
documents. There
should be a clear
understanding as

requires documents
traditionally and legally
required to be drafted
by an Advocate who
holds a current
practicing certificate.

a

KBA Form of the Charge -
The current form for
bank charges should be
amended to include the
standard clauses as per
the Land Act, 2012 and
just like it is currently
happening at the
companies registry (you

can attach your own
articles of association or
adopt the model ones)
the regulation and the
system can provide for
an option to attach a

specially drafted or
prepared charge.

a

I

By registering as users in the

We have provided for the
advanced electronic signature

Documents/instru ments that
convey interests in land. Forms
provided by the Land Regulations
(General),2017 adopted for use ir
the system.

Recommendation on the adoptio
of forms for use in the system. Th

is already covered under Form
LRA- 53

6
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KBA

LSK

Execution and verification

of signatures

Business Laws

(Amendment) Act did away

with the requirement for

attestation and verification

of signatures by advocates.

The requirement reduced

fraud as an advocate whose

signature appeared on an

alleged forged instrument

could be called upon to

clarify whether a person

really appeared before

them and executed an

instrument.

The above safeguard has

now been removed and

there is a great level of

exposure and fraud which

might gain a foothold on

conveya ncing transactions.

This is a result of adoption of
electronic signatures. The
presumption is the advanced
electronic signature shall be
uniquely linked to the signatory; lt
is capable of identifying the
signatory; lt is created using
means that the signatory can
maintain under his sole control;
and lt is linked to the data to
which it relates in such a manner
that any subsequent change to the
data is detectable

Regulation 15 b The draft Regulations need to

make provision for documents

processed and executed

electronically under

Regulation 15 (b) to be

certified by an advocate.

Section 44 of the LRA was amended
by the BLAA and introduced execution
of an instrument by way of an
advanced electronic signature or an
electronic signature shall be deemed
to be a validly executed document.

Section 45 (3) provides for instances
where the Registrar can dispense with
verification of execution. The BLAA
introduced another instance where

7



We suggest adoption of a new

legal concept of "electronic

acknowledgement" which

involves the signatory

acknowledging to the witness

after the event that they have

applied their electronic

signature to the document,

following which the witness

signs the document with their

own electronic signature to

record the signatory's

acknowledgement.

The electronic

acknowledgement will be

prepared by advocates acting

for both parties.

LSK The draft Regulations do
not make provision for:
the type of electronic
signature; the manner
and format in which the
electronic signature shall
be affixed; the manner
and procedure which
facilitates identification of
the person affixing the
electronic signature and
control of the process and
procedure to ensure
adequate integrity,
security and
confidentiality of
electronic execution and
attestation. Al I electronic
signatures have to be

verification can be dispensed with. lt':
when an instrument has beer

electronically processed and executer
by the parties consenting to it.

A look at other countries
advocates/Practioners /conveyancer:
certify documents processed an(
executed electronically.

Recommend that this aspect o
certification by an advocate br

incorporated into the advancet
electronic signatures to be used in thr
system.

ln light of the above recommendation
we have adopted a new form eLRA 2.

The concept is borrowed from New
Zealand - Client authority and
instruction for an electronic
transaction under regulation 15(1) of
the regulations. The reason is to
mitigate the increased risk of
improper dealing or landowner
identity fraud.

The Taskforce had a stakeholder
engagement with the ICT Authority

Regulations under section 83R of the
KICA are yet to be developed. They
are licensing the National Public Key
lnfrastructure.

8



generated using a

signature creation device

Further, the electronic
signature should be
capable of being validated
or authenticated by an
electronic certification
service provider
registered or recognized
by the Communications
Authority of Kenya.T

New Regulation The draft Regulations
need to make express
provision for the
prescribed fees and that
all documents submitted
electronically shall be in
the prescribed land forms
set out in the Land
Registration (General)
Regulations, 2017.
To introduce a new
Regulation mandating all
users to use and adopt
the prescribed forms in
the land regulations as

well as providing clarity
on the applicable fees.

Adopted

Fees applicable are as provided for
under section 108 ofthe LRA.

Regulation 16 Collector of Stamp Duty

Proposed that
instruments/documents be
submitted to the Chief
Government Valuer.

Propose that the issue is handled
by the system. lnstruments for
Valuation will be logged and
transmitted to the valuation
module.

Regulation 19 Clarify on the effect of
instruments

Deleted Regulation 19 (2)and
combined 19(1)with Regulation 26
(Manual transactions)

Regulation 21 Manual instances should be
clarified to prevent misuse.

It is safe to provide for access by
the Registrar of manual records for

LSK

MOLPP

MOLPP

9
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It is not clear whether a

manualand electronic
system willrun
concurrently

MOLPP/LsK Regulation 22

Rejection of
documents

No rectifying of errors and

rebooking under same

transaction number. This

will create a grey area
especially with regards to
priority of registration
documents.

There is need to align the
provisions of the draft
Regulations Particularly
Regulation 23 on rejection of
documents with Regulation 35
(1) of the Land Registration
(General) Regulations, 2017.

Provide for appeals on
rejection by the Registrar to
the CLR

There is need to introduce a

new clause under 23 to allow
for stay of registration pending

the filing of an appeal by a

User at the Electronic Appeals
Committee. As follows;

There shall be a stay of
registration 3 and no
instrument affecting the
interest under review shall be
considered for registration
over the affected parcel during
the fourteen days under
paragraph (5)

Lawyers Hub Regulation 23(3) Date of registration should
be deemed as the date
when registration was
completed. This will cater
for documents which stall
at the lands registry thus
defeating periods if the

reference. We do not know
whether all the records have been
scanned.

Adopted

Adopted

Appeals and stay against rejection
of documents provided for.
Provided for under Regulation 37 of
the Land (General) Regulations.

Adopted

The proposal offends priority of
booking and Regulation retained
as it is.

10



date of receiving the
instrument of registration is

the date that appears on
the registered instrument

LSK Regulation 24
Electronic
certificate of
title and lease

The word "may" should be
substituted with "shall"

There needs to be a way in
which a user can verify the
authenticity of an online
generated title document
such as certificates of titles
and leases. The Ministry of
Lands should ensure that
electronic certificates of title
or leases issued have a unique
serial number or security
feature that prevents any
duplication or tampering with
the issued title document.

We have retained the word "may"
because we are not sure whether
the electronic certificate shall be
accepted.

Adopted

EARB/NCA/LSK Regulation 26

Manual
Transactions

Clarify instances where
electronic transaction
cannot be done.

The draft Regulations should
outline the services under
Regulation 26, which can be
offered online and those that
will be processed manually.

This can include: payment of
land rent and issuance of the
land rent certificate,
application for official
searches, applications for
registration of transfers,
charges, discharges, leases,
cautions and caveats.

Land Control Board consents;
spousal consents; County
Government consents;
management company
consents as well as consents
for controlled transactions will
be obtained in accordance

This provision is a Transitional
clause and we have to provide for
the 2 instances in the event we still
need to provide for manual
transactions.

11



with the applicable laws and
governing documents and

uploaded into the system as

they are not issued at the
Ministry.

ln the interim, we propose the
introduction of a h^/o-year
transition period for a manual
back up system until all
records are not only available
but have been verified on the
electronic system, and the
electronic registry is fully
operational.

EARB

MoLPP

Lawyers Hub

Regulation 27

Manual
Payments

a Clarify instances where
electronic payments
cannot be done.

a Manual payment will
create loopholes and
loss of government
revenue.
Security of electronic
fee payment needs to
be addressed.

Manual payments
provision should be

deleted.

Manual payments will
encourage corruption.
With availability of
mobile money and
banks, manual payment
should not be allowed
at all.

a

a

a

Adopted

tsK Third Schedule There are a number of
places where the reader is

ina ppropriately addressed
to as "you" , "yotJ(' etc. This
should be changed to 3'd
person referencing.

To be addressed by drafters

12



LSK Third Schedule

number 5
The Ministry as the custodian
of land records as well as its
officers should be responsible
for the completeness and
reliability of documents
processed online as well as

confidentiality, integrity and
security of the e-system. The
Government as the keeper of
all land records in Kenya and
must accurately mirror all
active registrable interests
land in both manual and
electronic form. So

fundamental is this
information, that the land
laws guarantee compensation
to persons provided with
wrong or misleading
particulars.

To amend the disclaimer
clause to guarantee the
reliability and accuracy of
documents processed online
and to impose liability on the
Ministry and its officers in the
event of any loss or damage.

Adopted

13
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THE TASKFORCE ON FORMULATION OF RELATED REGULATIONS TO

FACILITATE ELECTRONIC REGISTRATION, CONVEYANCING AND OTHER

LANDTRANSACTIoNSINLINEWITHEXISTINGLANDLAWS

Matrix of comments for the Draft stamp Duty (valuation of lmmovable Property) Regulations 2020

and Stamp Duty (AmendmentlRegulations 2020

RemarksCommentsItem
This has been cons

the regulation renamed as "The

Stamp DutY (Valuation of

lmmovable ProPertY)

idered and

ulations 2OZO"

more specific in relation to

types of valuation envisaged'

Rename the regulation to beTitle

Appointment of Private va

in undertaking StamP DutY

Valuation has now been

luers

in the lation.

Stamp DutY Valuation contrary

to provisions of section 10A CAP

Exclusion of Private Valuers

480

tn
Private Valuers

propefi has been included in

place of land and/or ProPertY in

conformitY with section 10A

and the definition is borrowed

from lnterPretation of General

Definition of immovable

Provisions Act

Definition of ProPertY a

not clear in the regulation

nd land
Definition of ProPertY and La nd

The Chief Government Va

has been defined as that office

in the public service in charge of

the valuation mandate in the

luer

Nationa lGovernment

Chief Government Valuer not

defined
Chief Government Valuer

Valuation Standards incl

lnternational Valuation

Standards have not been

provided for under The Valuers

Act (CAP 532) ,neither is there

any legislation that
domesticates lnternational
Valuation Standards (lVS) hence

the same cannot be

incorporated in the Regulations

without reference to the

uding

Pri lAct

Valuation Standards aPPlica

while undertaking StamP DutY

Valuations not Provided for nor

defined

bleValuation Standards

the Regulations to Provide that

valuation fees will be met bY

This has been incorporated in

the transferee

This has not been Provi
regard to services bY Private
valuers

ded inValuation fees

This has been provided for
while allowi latitude toexhaustive and not defined

Contents of valuation report notValuation RePort

1



a

expand or reduce depending on
changes in the valuation
environment

Schedule on appointment of
valuers

Forms for application for Stamp
Duty have not been provided

This is provided in the schedule
to the Regulations

Market Value Definition of market value not
clear

Market value defined as true
open market value as provided
for under section 10A strictly to
exclude any other dutiable
instruments not subject to
valuation by valuers

Stamp Duty Payments and
Rates

County Governments should
have a say and share of stamp
duty payments including
determining the rates of stamp
duty

Payment modes/methods
should be expanded

County Governments should
approve payment of stamp duty

Stamp duty is a national tax due
to the National Government
and the Receiver of Revenue
under Public Finance
Management Act (PFMA) is

Kenya Revenue Authority.
Cou nty Gove rnments therefore
have no role in the levying of
stamp duty

Stamp duty payment can be

undertaken through electronic
money, mobile money or cash

deposits

This is a National Government
tax, County Governments have
no role.

Personal ldentification Number
(PrN)

There is need to include PIN as

one of the requirements to be

considered by valuers applying
for appointment to carry out
stamp duty valuations

The requirement for PIN and

Tax Compliance Certificate have
been included in the
Regulations

Validity of Valuation/
Valuation Report

The 12-month validity period of
Stamp Duty Valuation Reports is

short and should be increased
to 24 months or reduced to 5
months

12-month period is deemed
reasona ble considering the
volatility of real estate markets

Section 12: Validity of Valuation
It is captured that valuations are
to be valid tor L2 months only
and yet land acquisitions usually
take longer due to various
reasons e.g. exchequer funding
delays. This will mean the

This validity relates to stamp
duty only, it does not cover
compulsory acquisition
valuations which are governed
by the Land Act

2



government will spend more
money to do fresh valuations

Revocation of Appointment Revocation of appointment
needs to be made clearer

This has been clarified in the
Regulations

Form lV A and 2 VA lnclude Estate Agents on the
form as well as Advocates

Section 34 ofthe Advocates Act
does not permit estate agents

to prepare and undertake
conveya nci ng documents

The Estate Agents Act does not
provide that Estate Agents

u ndertake conveya nci ng

Regulation on Electronic
Provision

Provide one overriding
Regulation on electronic
provision

Regulations have
provisions from
Procedures Act

borrowed
the Tax

Definitions Replace the definition of
"Authorized User with the
following;

"Authorized use/ means an

Appointed Valuer or a person

who has been granted
permission to access, query on

any information or submit any

document in relation to a

transaction under these
Regulations;

Regulations have been changed

and Authorized user will no

longer be applicable

"Appointed Valuer" An

appointed Valuer means a

registered and practicing Valuer
appointed by the Chief
Government Valuer under
Section 10 A of the Stamp Duty
Act, Cap.480.

The definition of Appointed
Valuer has been included in the
Regulations

'Chief Government Value/"
means a Registered Valuer as

defined in the Valuers Act, Cap

532 and in public service

The definition of Chief
Government Valuer has been

added in the regulations to
mean the office in the public

service in charge of the valuation
function within the National
Government;

'Collector of Stamp Duty' has

the same meaning as defined by

the Stamp Duty Act, Cap. 480

Already defined in the Principal
Act so no need to define the
same in the Regulations

3



'Registered and Practising
Value/ means a Valuer as

defined by the Valuers Act, Cap

532.

Definition for Registered and
Practicing Valuers have been
included in the Regulations

"Property'' has the meaning
ascribed to it under Article 250
of the Constitution of Kenya

2010.

Property has been defined as

immovable propefi

Section a (a) (New section)
Appointment of Valuers in
private practice to conduct
Stamp Duty Valuation in
accordance with Section 10A of
the Stamp Duty Act Cap. 480

Application for Appointment;
(1) An applicant seeking

appointment to carry out
stamp duty valuations shall
apply to the Chief
Government Valuer in a

prescribed form.

Appointment

(2) The Chief Government
Valuer shall, if satisfied that
the applicant is a registered
Valuer, has a current
practicing license, and has
provided proof of physical

office address appoint the
applicant.

(3) The Chief Government
Valuer shall gazette the
appointed valuers by 31n
March of every year.

The application for appointment
for Valuers in private practice to
conduct Stamp Duty Valuation
have been included in the
Regulations

(4) Removal and Suspension
The Chief Government Valuer
shall suspend an appointment
made on the following;
(1) Where an applicant submits

false information.
(2) Where the valuer is subject

of disciplinary proceedings
by the Valuers Registration
Board.

(3) Where the valuer is involved
in fraudulent activities.

The Chief Government Valuer
shall gazette the removal or
suspension of the Valuer

The proposal has been
addressed by making reference
to Section 15 of the Valuers Act.

Regulation 5 Amend as follows This is no longer relevant since
the Regulations have adopted

4



the provisions for e

transactions as Prescribed bYthe

Tax Procedures Act based on the

advice of the National Treasury

lectronic

Authorization" to "Valuers

Access to the SYstem"

b) Replace the Provision of 'The

Chief Government Valuer shall

authorize an aPPointed Valuer

to access the module for

purposes of undertaking an

electronic transaction under

a)Change the title from "User

ons'this
lnstead of Authori
have APPointed Valuer which

Registered and

zed User we

Practicin Valuer
means a

Amend the section bY

"Authorized user" with

"Registered and Practicing

replacing

Value/'

Regulation 6 (1) (b)

This has been doneDelete this section as

appointment of the Valuer is
the

dealt as above.

Regulation 5 (2)

report has been edited to

include the following:
a) Names and addresses of the

registered owners;

b) the location of the

immovable ProPertY;
the land reference

number/title number;

the tenure of the ProPerty;

the details of the immovable

propefi;
the valuation methodology;

the basis of valuation;

true open market value of

the immovable ProPertY;
date of valuation;
any other relevant

information that valuer is

likely to come across in the

course of insPection of the

propertY; and

Signature and seal of the

valuer.

c)

k)

f)

s)
h)

i)

i)

The contents of the valuation

d)

e)

section with the following'

A valuation rePort shall

contain-
(i) Title number/LR number of

the sub.iect Property
(ii) Location of the subject

proPerty
(iii) Tenure of the ProPerty
(iv) Names and addresses of the

registered owners
(v) Details of the ProPertY and

the develoPments thereon,

if anY

(vi) Basis of valuation
(vii) Valuation methodologY used

(viii) Professional qualifications

of the Valuer
(ix) VRB Number of the Valuer

(x) ISK Number of the Valuer

(xi) Date of Valuation
(xii) Signature of the Valuer

(xiii) Sea of the Valuer

(xiv) CoPY of the VRB

Certificate
(xv) CoPY ofthe current

practicing Certificate of the

Valuer;
(xvi) AnY other relevant

Replace the Provisions of the

information that the Valuer is

Regulation 9

5



likely to come across in the
course of inspection of the
property.

Regulation 9 (b)(New section)
Principles

ln carrying out valuation for
Stamp Duty, Valuer shall be

consider the following;
i) Market Value of the

property;

Market value has been defined
to mean true market value.

ii) Date of Valuation which shall
be the date of
transfer/conveyance

The date of valuation has been
defined to mean date of
transfer

iii) Valuation of the standards as

provided by the lnstitution of
Surveyors of Kenya

The issue of valuation standards
cannot be included because the
standards have not been
provided for in law

Regulation 9 (cl (New Section)
- Reference to Valuation
Standards

lnsert a section to read as

follows;
"All valuations shall be carried
out in accordance with the
Kenya Valuation Standards
incorporating the lnternational
Valuation Standards"

The issue of valuation standards
cannot be included because the
standards have not been
provided for in law

Regulation 9 ( dl (New Section)

- Valuation fees
lnsert the following sections
'The transferee shall bear the
costs of the valuation fees on
engaging the appointed
Valuer."

This has been provided for in the
Regulations

Regulation 11 Replace "land" with "Property" Land has been replaced with
lmmovable Property

Schedules lnclude the following new
forms;
Form 3VA - Prescribed Format
for Application for Appointment

Form 4VA - Prescribed format
for application for valuation by
a transferee/ or their appointed
agent.

The suggestion is to use the
word prescribed forms - the
forms can be included but
Treasury will advice if they can
be retained.

GeneralComment The proposed regulations are by
way of amendment to the
existing regulations. The

changes are not comprehensive
and merely mention action
points being done electronically
without elaborating how this
will be done. b) lt is preferable

Action points being done
electronically will be taken care
by the Tax Procedures Act

6



for a new set of comPrehensive

regulations with clauses on

electronic exercises are enacted

to replace the existing
ations.

It has been taken care

provisions of the Tax Procedures

Act

of by the

Valuation module under

Regulations 4 and 5 are not

clear, since theY do not sPecifY

whether a User will have to

obtain a user account to access

the module.
To amend Regulation 5 and

specify whether a User must

have a user account to access

the Electronic valuation

We note that the Provis
accessing the Electronic

ions on

module

Regulations 4- 5

Timelines have been Prov

but also Premised uPon the

payment to appointed valuers

by the transferees

ided
The draft Regulations shou

provide timelines to guide the

valuation Process, on receiPt of

the applications bY the Chief

Government Valuer timelines

for acknowledgement of
receipt, forwarding of the

application to a valuer and

notification of a user on the

valuer's visitation for PurPoses

of the valuation exercise.

To provide timelines for the

ld

valuation

Regulations 5- 12

Provided for in the regu lations
Regulation 10 requires

valuer on comPletion of a

valuation exercise, shall

electronicallY submit to the

Chief Government Valuer the

valuation rePort for aPProval'

There is need to include and

engage licensed Private valuers

in the exercise to reduce anY

that a

rienced in thedel

Regulation 1O

This regulation restricts

section 10A which deals with

immovable ProPerties that are

subject to valuation

itself to
The draft Regulations

expand the scoPe of aPPlication

under Regulation 3 to include

other documents to which dutY

is payable such as charges,

discharges and share transfer

should

documents.

Regulation 3

7



a

Further, there is need to specify
that the Regulations apply to
documents submitted
electronically for valuation for
stamp duty purposes.

To amend Regulation 3 to make
provision for charges,
discharges and share transfer
documents and to also specify
that the Regulations apply to
documents submitted
electronically for valuation for
stamp duty purposes.

To amend Regulation 9 to make

reference to valuation reports
prepared with respect to other
instruments.

Section 5 Stamp Duty Act On a separate note, we note
that section 6 of the Stamp Duty
Act provides that every
instrument shall be duly
stamped with the proper duty
before the expiration of thirty
days after it is first executed.
This has been a challenge for
most practitioners.
We suggest an amendment to
this provision of the Act to allow
for time to start running from
the date the valuation is
completed and the amount
assessed for payment.
New

Recommend amendment of the
Stamp Duty Act to cater for the
provision

New Regulation The draft Regulations need to
make provision to ensure that
mistakes of land valuers during
the valuation exercise are not
be revisited upon the registered
owners as has been the case in
the past.

To introduce a new Regulation
on the liability of land valuers
during the valuation exercise.

The draft regulations have
provided for a dispute resolution
mechanism for valuations
submitted to the Chief
Government Valuer through
objection proceedings under
clauses 9-12

8



that these asPects can be best

handled administrativelY

through user manuals because

of the sYstem dYnamism'

with
dvised

Following
NationalTre

engagement
asury, itwas a

do not set out in detail the

process of e-stamPing' Based on

the Hong Kong sYstem, we note

that an effective estamPing

system will need to take into

consideration a number of

factors:
. Harmonization of the

processes and stePs that need

to be under taken before an

instrument is deemed as'dulY

stamPed.' This will therefore

entail harmonization of the

process of valuation,

assessment, PaYment and

finally the generation of the

electronic stamP certificate'
. The system Provides for how

all the relevant information

regarding the instrument and

the Parties that will be relied

upon in generating the stamP

certificate is to be keYed for

purposes of generating the

stamP certificate'
. For one to generate an

electronic certificate, one must

be an authorized user

(advocates) and have a user

...ornt. The system should not

be accessible to members of the

public.
. To create a "StamP Certificate

Enquir/' section or tab in the

,yri", to allow Users to verifY

the authenticitY of the stamp

certificate' lt is imPortant that

the electronic stamP certificate

has unique securitY features not

capable of being tamPered

with, to helP Users verifY the

authenticitY and reliabilitY of

the certificate.
. Provision for rectification or

cancellation of a stamP dutY

We note that the Regulations

certificate in the event of a

ment)StamP DutY (Amend

Regulations,2O2O

9



mistake or error and how this
will be done.

It is also important that the
draft Regulations include a

provision that, an instrument
that is electronically stamped is

considered as a duly stamped
document.
We further suggest that the
definitions of the following
terms be included in the
interpretation section of the
Regulations in order to provide

clarity on the electronic
stamping system:

a. Definition of "e-stamp" - this
would clarify on what amounts
to an electronic stamp.
b. Definition of "duly stamped"

- to include an instrument
electronically sta m ped.

c. Definition of "stamp
certificate" - to include a

certificate in electronic form.
d. Definition of "e-stamping
system" - this is a system that
will enable users to make
applications for an assessment

of stamp duty, and the generate

the stamp certificate.
Objection Section 13 on Objection

A person aggrieved by a

valuation report made under
the Act, may within seven days

from the date of preparation of
that report, electronically lodge

an objection in Form 2VA in the
schedule to these Regulations

How do we deal with Project
Affected Persons that are not
ICT literate to electronicallY
submit their acceptance f
rejection of letters of award
digitally?

Objections relate to stamp duty
valuations alone, the Land Act
has different mechanisms for
appealing compensation awards

10



' THE TASKFORCE ON FORMULATION OF RELATED REGULATIONS TO
FACILITATE ELECTRONIC REGISTRATION, CONVEYANCING AND OTHER

. LAND TRANSACTIONS IN LINE WITH EXISTING LAND LAWS

MATRIX OF COMMENTS FOR THE LAND (EXTENSION AND RENEWAL OF

LEASES) AMENDMENT RULES,2020; AND, THE LAND (ALLOCATION OF

PUBLIC LAND) AMENDMENT REGULATIONS, 2020.

VI EWS REC EIVED FRO M TH E BUC ONPU tAN D ADM NISTARTION!

Item lssues/Com ments/Co nce rns Res and forward

A Extension and Renewal of Leases/Allocation of Public Land/lssue of Leases and Licenses

1 There is a tendency to have all the
processes under land administration to be

conducted by the cabinet Secretary

The Cabinet Secretary does not take over

land processes save for those compelled by

amendment of Section 23(2) and 28 of the

Land Act respectively mandating the CS to
issue leases and licenses, and collection of
rent.

2 Section 13 of the Land Act about
management of public land gives the
National Land Commission mandate to
manage public land and that should be

respected. The NLC should be allowed to
manage public land on behalf of County
governments.

Section 13 of the Land Act mandates the NLC

to make rules in respect of extension and

renewal of leases and to notify lessees five
years prior to expiry of leases

Proposal to give notification in respect of
expiry of leases by the CS in place of NLC

shatl be dropped ln view of Section 13(1) of
the Land Act.

3 Regulation 36 on allocation of public land-

the cabinet secretary should not be the
one to issue leases but the NLC.

Moreover, Article 63 of the Constitution
states that the NLC shall manage public

land on behalf of the county government

Section 23(21 of the Land Act mandates the

CS to issue leases and licenses including

those arising from allocation of land

4 The taskforce should read the Transitional
authority Report 2016 to see how
distribution of functions between the
national government and the county
government was done

The functions have been clarified courtesy of
the Statute Law (Miscellaneous

Amendments) Act, 2018 amending the Land

Act and specifically section 23(.2l,of the Land

Act.

5 What is the role of the cabinet secretary
when it comes to the extension of leases?

To receive an application for extension and

consider whether to extend or not in respect

to parcels where the national government is

the lessor.

CEC member to do likewise where the county
government is the lessor.
Hitherto, applications were being made to
the NLC in both cases

1



6. Many changes stem from amendment of
section 23.2t,. Was the Supreme Court

advisory opinion considered before the
amendment was made? You need to
reconsider constitutionality of
amendment of section 23(2)

Statute Law (Miscellaneous Amendments)

Act, 2018 amending the Land Act and

specifically section 23(2) came after the
Supreme Court Advisory Opinion and the
same takes precedent.

7 Payments on allocation of public land

should either go to the CS or to the county
revenue fund

To accordingly amend to have any money
arising from allocation of land to be due to
CS and county re\renue fund depending who
is lessor of the land.

8 The national or county governments are

given 90 days to consider applications for
extension or renewal-what happens at
the lapse of 90 days they have not taken

any action?

The national or county governments are

compelled to consider applications for
renewal within 90 days

9 ln extension and renewal of leases, the
role of the NLC is replaced by the CS-

regulations cannot amend substantive
Law, or was the law amended?

Only changes informed by amendment of
section 23(21 of the Land Act have been
proposed

1C Where is the role of public in public land

inventory and allocation of public land
Various agencies as prescribed by the
regulations are representative of the public

11 What is the rationale of behind removing
functions previously vested in the NLC to
the CS

Amendment of the Land Act (sec. 23(2))

12 Matters public land fall under the
constitutional mandate of the NLC-this is

underscored by the Supreme Court
Advisory Opinion

Proposed amendments do not affect
management of public land save for issue of
leases

13 Allocating land through public auction
perpetuates inequalities where a villager
may not stand a chance to win a bid.

There are many forms of allocating land
including forms accommodating the poor

t4 ln renewal, the NLC is expected to
forward application for renewal to either
the national or county government within
seven days-this is a peripheral role played

by the NLC as opposed to a lead role it is
expected to play in renewal of leases

Proposals for amendment has not affected
the Rules in this respect

15 The participation of NLC in extension of
land has been overthrown by the CS and
yet the lease is heading toward expiry and

hence public land

A lease still in term is private land hence
within the domain of the CS mandate

16 The issuance of licenses by the CS without
involvement of the NLC will amount to
illegal allocation of public land by the CS

since public land may be allocated by

exploitins this window

This is provided by statute (section 23(2) of
the Land Act hence our options limited.

t7 Powers to approve and allocate public

land should NOT be given to the Cabinet
Allocation of land has not been affected by
proposals for amendments save for issuance

2



Secretary Lands only, this is against the

constitution which administers that Public

Land is held in custody by The County

Government and administered on its

behalf by NLC, I therefore wish to say that

any allocation of Land should be made

after proper and intensive consultation is

done with the County Government. We

have witnessed a number of problems

and challenges in Counties like Lamu and

Turkana where allocation of Land for Port

and Oil was done without Proper
consultation with the Counties.

of leases. lsolated cases if ever ha ppened are

not a reflection of the regulations

18 Extension and renewal of Leases sho uld

be the prerogative of the CountY

Governments and National Land

Commission, because theY best

understand emerging issues on the
ground that may inform rejection e.g.

new public need or proliferation of
uatters

The law sets out the role Played by the

county government and NLC in respect of

extension and renewal

19 lnclusion of a provision establishing the
procedures of making electronic

applications for both extension and

renewal of leases

Both processes Provided for

20 Inclusion of provisions providing the
prescribed form in which the national or
county government is satisfied that the
lessee has complied with the conditions
of the lease before the same is renewed-

prescribed form in which Proof of
compliance should be given [(5(c) and

extension and renewal]

Consideration in this case is an interna

process within the national or county

government and therefore don't need a

prescribed form.

21 Allow for allocation of public land by way

of online auction

There many ways of allocating land and the

same will progressively develop towards

automation

22 Allow for a full end to end electronic
process in allocation of public land.

should be cle sti ulated

The land processes will gradually be

conducted electronically in a phased manner

23 Electronic processes should be made

mandatory as opposed to optional in Land

Regulations-hence, replace the word

'may' with 'shall' in RegulationsT(5),

7tl7l, L2l7l, 13(7), 14((3A), 1s(2A),

15(2A), 15(7), 17 (2xA), L717Al,18 b(7),

1 2 2t &4

Electronic processes shall be solely

prescribed when the whole land sector is

covered by the system

24 Allow for applications for extension of
lease by a lessee either directly or through

The regulations/rules are not prescriptive on

this.
The same to be considered

3



representation by an authorized agent on

their behalf.
25 lnclude the term 'estate agent'

'estate registration board' in

regulations for purpose of clarity

and
the

The terms can be included if they are

referred to in the body of the
regu lations/ru les

26 It is recommended that rather than
adding the words 'including electronic
form' the definition of 'data base' in
regulation 3 (Land regulations) while in
regulation 4 the word 'inventor/ be

defined to include physicaland electronic
form.

To be considered

27 NLC has, by the Constitution and statutes, a

lead role in the preparatory steps towards
registering a title. These include: allocation of
land; alienation of public land; disposing of
public land; format of lease; setting up terms
of leases and licenses; finalizing on the
contract of lease up to the point of execution;
coordinating change and extension of user;

setting up the rules regarding renewal of
leases before expiry; and coordinating sub-

division whereas the Ministry of Land is the
special entity with authority to register, issue

and suarantee land title."

Save to the redefining of the process of
conversion of land from public to private to
culminate at the issuance of an allotment
letter by the NLC, by section 2 of the Land Act
"alienation of public land" and hence private
land, all other functions as spelt out in the
constitution and statute have not been

interfered with. lt is on the premise of
section 2 of the Land Act that the CS issues

leases on land that has progressed from
allocation or alienation.

28 The recent amendment to Section 23 (21

conflicts with the Constitution, the Land Acts,
the current LRA and LA Regulations and
judicial precedents. The LSK would like to
draw your attention to the following:-

This amendment constitutes an error on the
face of the record. lt refers to leases over
private land while the deleted section dealt
with leases over public land. lt introduces
private leases in a section dealing with leases

over public land.
. The amendment also created ambiguity and
is clearly defective: it purports to grant the
Cabinet Secretary power to grant leases over
private land or property, which would be

unconstitutional and an unwarranted
interference with private interest, a preserve

of the registered proprietors.

It is unclear in what circumstances the
Cabinet Secretary would issue leases or
licences over "land held by any person under
leasehold tenure" under article 64 (b) of the
Constitution. Such an intervention would be

an illegal and unconstitutional enterprise.

Section 2 "alienation of public land" clearly
marks where public land translates to private

land (by way of issuance of a letter of
allotment) and this does not in any way
conflict with the constitution. Public land in
respect of which a letter of allotment has

issued becomes private land hence section
23(2) reference to that land as private land

4



The mandate of the taskforce is to come up

with regulations to entrench electronic

transactions. The same cannot extend to
review of the Land act.

The Task Force should review the current
section 23 l2l and determine whether it is

legally coherent and in the right place.

Land which reverts to the state is public

and within the control of the county

government. Allocation of such land is not

any different since it is public. Allocation will

terminate at issuance of a letter of allotment

to give way to the CS issuing leases in terms

ofsection 23(2) ofthe Land Act.

landThe Task Force should also have rega

Article 52 (1) (c) of the Constitution which

deals with grants powers to the NLC to deal

with "land transferred to the State by way of
sale, reversion or surrende/'' Most leases

over public land are preceded by a legal

incidence of surrender or reversion to the
State.

rd to

defines at what point allocation process ends

and it is from thereon the CS takes over by

issuing leases, be it in respect to leasehold or

freehold tenure or community land' Section

23(2)is rightly in Place

Section 2 "alienation of public land" clea rly
3

amendment in 2018, (Act 18 of 2018) Section

23 (2) of the LA is incurably defective to the

extent that it purports to grant the Cabinet

Secretary power to issue leases over private

land. lt is also incurably defective if it
intended to grant the Cabinet Secretary

power to issue leases over public land as this

is the preserve of the NLC as Per the

Constitution and as conclusively determined

It is the recommendation of the [5K that the

the 5 ntonme Court in the adviso o

Power to issue licences being gran

section 23121of the Land Act, the same takes

precedent as opposed to section 20 of the

land Act.

ted by
3 These Regulation deals with the power to

grant licences over public land. Section 20 of
the tA gives the Commission power to grant

licences over public land. (ii) lt is therefore not

clear why there is a proposal to take this

power from the Commission to the Cabinet

Secreta
Save for issuance of leases and licences as

above, the rest of the processes are handled

the NLC

Conversion of freehold and leasehold Tenures

owned by non-citizens is the function of the
NLC

Government As To NationalGovernmentCouB
The same to be considered3 Land processes at the county government

should be processed through a system

developed the vernment.
The Counties can answer this questionDo counties have the infrastructure and

will?
3

Consultation is being done at the right time

since this are zero drafts
The counties should have been consulted

much earlier, not at the tail end of the
rocess

3

That can be consideredWe (the COG)request for a validation
meetin r final draftsbefore udo

3

to be repealed to provide for a balanced

control mechanism in respect to agricultural

land. Until such a time, the regulations will

The Land Control Act is an old Act that needs

the existi control mechanismre

The existence of the Land Control Boards

under the Land Control Act does not
recognise the role to be PlaYed bY

counties in land control function as far as

cultural land is concernedand

3

c Other lssues

5



39 The regulations do not cover on how the
information and status of land rent
captured by the minlstry of Lands is going

to be shared with KRA

The ministry is an appointed agent of the
Ministry of finance as far as collection of land

rent is concerned and the same is sufficiently
covered by the Finance Act

4A Make sure all transactions are all

traceable
That is the essence of the system

47 The adhoc independent appeals
committee should not be chaired by the
NLC in case of extension and renewal of
leases

Proposals herein have not affected this
arrangement. Our focus for now is electronic
land transactions

42 Notification of the lessees within 5 years
prior to expiry of their leases-it should not
be within but before 5 years-change the
word 'within' and replace it with the word
'before'

The proposal is couched in line with the Act.
Besides, the focus is on the electronic land

transactions

43 It should be change or extension of use

and not'use/
To amend accordingly

44 lf land has vested on the public agencies,
why should again the NLC be the one
oversee management?

Because this is a temporary vesting and it
does not change the categorization of the
land from public land

45 Users who are regular or professionals to
be allowed access throughout the year by

making annual subscriptions as opposed
to other users.

To be considered

46 Allow estate agents to make applications
for extension and renewal of leases on

behalf of owners.

The scope of professionals within the land
sector to be considered

47 A corporate user should be allowed to
have more than one account

Proposal to be considered

48 Align these regulations to the existing law
to avoid pitfalls in the future.

Advise is taken on board

49 Where is the public participation in both
the inventory of public land and

transactions affecting public land?

The interests of the public are well taken
care of in all land processes. Moreover, our
focus is electronic land transactions

5C Can we include public participation in
su bstantial transactions?

The public is well represented under section
9 of the Land Act where allocation is made
with the approvat of Parliament

51 Director land administration is assigned
roles by the regulations and yet the office
has not been created by statute

Concern to be taken on board

52 There is need to consolidate various
similar clauses appearing in all regulations

Advise/observation to be considered

53 Community land has been left out in this
process

The same is included in Land registration and
survey modules

54 The powers to approve or deny change of
use should NOT be left to the Chief Land

Registrar and the County must be fully
involved since Physical Planning is fully

The Chief Land registrar has no role in change

of use save at the point of registration

6



devolved and Counties have enough

capacity to look into the matter.

55 Prescribed forms should be availed in an

electronic format
That is one of the proposals made

56 NCA is proposing an interface between its
system and the National Land lnformation
System

To be considered which agencies can have an

interface

57 Does the electronic process

accommodate the technologically
challenged Kenyans?? Maybe some

hybrid process can be put in place to
ensure that the process is not
exclusionary to a section of service

deserving Kenyans.

58 Having everything go through the Cabinet

Secretary (payments) risks creating a

bottleneck and a drastically slow process

even where it is electronic. With so many

land registration authorities, it seems odd

to have it all be vested with one person.

There is a higher chance of rights

violations where one Person is

responsible

To be more specific through which office

payments are made taking into account

PFM ACt

tr] It is proposed that the Land Registration
(Electronic Transactions) Regulations,

2020 should highlight all applications that
are explicit supposed to be in electronic
form and those that are to be

physical/manual form or those that
applies both as opposed to apply the
phrase 'in electronic form' in

Regulation 3, 4,5,5,7 lal, (e), 8, 11 (c), 12

(c), 13 (b), 14, 15 (i), (iii), (iv), (viii), 16, 17

(i), (iii), (iv), (vii), 18.

To consider

60 While the amendments are appreciating
the electronic transition it beats logic that
the Land Regulations are being amended
yet the Community Land Regulations and

its Act are not being amended to include
the terminology'electronic form' among

other provisions as proposed

To consider

D Electronic Appeals Committee

61 Constituting the electronic Appeals

committee should be done in

consultation with COG. The Ministry
should have 3 and county Sovernment 3

members and members from the private

sector can be reduced.

Constitution of the appeals committee wil
be considered

7



62 The electronic appeals committee to be

set up at every county level

To be considered

63 An advocate or surveyor or a

representative of the Estate Agents
Registration Board does not feature in the
constitution of the appeals committee.

To be considered

64 Appeals arising from the decisions of the
electronic appeals committee should be
filed at the environment and land court,
and not to any court-you should be

specific which court.

To be considered

55 ln suspension, the system administrator
should not be the one to suspend the user

but the committee

Suspension should be immediate and should

be done by none other than the system
administrator

56 There should be gender representation in

the appeals committees
To be considered

67 Appeals committee is not representative
enough-important institutions with
stakes in land like KWS have been left out
and yet the Ministry has 3 positions

To be considered

68 All pending applications in suspended
accounts be considered valid and
processed just like any other application,
so long as thev are not fraudulent

Proposal to be considered

69 lnclusion of timelines on the suspension
period

To be considered

8
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