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Foreword

Iamhappytopresenttothenationanelaborateaccountofthejourney
towards ihe realisation of the not more than two-thirds gender prin-

ciple. It is a journey punctuated with epic highs and.lows' exaspera-

tion, hot tempers u'rrd .t"u, desperation that morphed into one of the

ih" i.r"rrity dlUatea and conteniious issues post-2010 pron'rulgation of

the Constitution'

Thisreportexaminesthecautiousyetboldconsultativeframeworkin
which the National Gender and Equality Commissionwhile convening

the Technical Working Group p""'"d in trying to broker a practical

and politically soundTor*rlu ior the realisation of the not more than

i*o-',f,ira, glnder principle as enshrined in Article 27 of the Consti-

tution of Keiya. the accounts range from both hard to soft lobbying

tactics deployed to various influerrcers. It exposes the initial naivety

that the Technical working Group strode while seeking a framework

within the shortest time possible'

While the Technical Working Group construed the principle as- a

straignt forward constitutio.ril i*p"iutive, it became clear from the

onset that the matter was beyond iimple and clear understanding' It

became a simmering warfareof genders laced with patriarchy, u g-"t-

ut."t dose of political p'opugutida and competing l9:dt with other

ipeciat Interesi Croups jStCsiflte Persons with Disabilitv (PWD) and

;;"ih. The Technical'Working Group was treated to a first-hand expe-

rience of underhand dealings"betweln progressive forces keen on the

full implementation of the ionstitutiottut d devious tactics employed

tf u"ti-r"form forces bent on maintaining the statu! ,uo. This report

dtcuments the process undertaken , a raft of proposals received - some

too radical to even contemplate - yet in the spirit of p_ublic participa-

iior., tn"y all had to be considered, weighed and classified in the order

of practicabilitY.

while it was thought that beneficiaries of affirmative action would be

.humpio.,, in seek?ng to promote and entrench the principle' the Tech-

nical 
^Working Grou[ wis treated to a sobering realisation that even

looJ i",""tio"ns havl unintended consequences.-rt became clear that

ihe genuine empowerment contemplated by affirmative action pro-

YI
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ther acknowledges the technical support received from selected eminent per-
sons in Kenya, representatives of academia from Kenyan universities, com-
missions and independent offices as well as legal and gender experts2 who
supported in preparing and reviewing technical proposals on the framework
and presentations to various audiences on the subject.

We sincerely thank the financial and technical support provided by the King-
dom of Norway, Ford Foundation and Electoral Institute for Sustainable De-
mocracy in Africa (EISA), UN Women, UNDP and USAID through URAIA
Kenya trust funds. We thank the Kenyan people especially workers, youth,
persons with disabilities and indigenous peoples who routinely provided
ideas on the design and operationalisation of the framework. Your consistent
demand for a workable framework motivated the Commission and the Tech-
nical Working Group to work tirelessly.

At the Commission, I recognise the tremendous effort and time dedicated
to finalisation of this report by the Board and Secretariat. In particular, I ac-
knowledge the efforts of Mr. Sylvester Mbithi, the senior legal officer who
provided the relevant materials from the Commission and also reviewed this
report. I acknowledge the technical assistance from Hon Lady Justice Nancy
Baraza who drafted this report. Special thanks to the outgoing Chairperson
Winfred Lichuma for providing strategic leadership in full documentation of
the process towards finding the mechanism to realise the two-thirds gender
principle.
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choosing to partner with the Commission3.

This report is printed with financial support from UN Women and the Gov-
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General Objective
The general objective of this report is to analyse and document the skills and
strategies applied by NGEC and partners in the process of seeking a workable
formula for the realisation of the not more than two-thirds gender rule repre-
sentation in elective positions in Parliament. It particularly sought to find out
whether or not the advocacy strategies used were effective, the challenges faced
and lessons learned. The report is envisaged to form a case study for use at con-
tinental and international level to countries that may wish to implement such a
principle. Locally, the report will be used to form the basis for negotiations to-
wards implementation of the two-thirds principle.

Methodology
The report is based on data gathered and analysed following a multi-pronged
approach which included desk research, key informant interviews and compar-
ative studies of some African countries including Rwanda, Tanzania and South
Africa which have effected affirmative action for women's political participation.
Desk research included the study of key international and regional human rights
treaties as well as national frameworks.

The study examined the Universal Declaration on Human Rights, Internation-
al Covenant on Civil and Political Rights, the Convention on the Elimination of
all Forms of Discrimination Against Women (CEDAW), the Convention on the
Rights of PWDs 2015/201,6, the Maputo Protocol and the Beijing Declaration and
Platform for Action.

Within the national framework, the study focused on the Constitution of Kenya
and more specifically on articles relevant to the promotion and implementation of
the not more than two-thirds gender principle. It examined the various draft bills
introduced in Parliament for the implementation of the not more than two-thirds
gender principle as well as various court decisions touching on the issue. Key in-
formant interviews targeted several Members of Parliament, members of Kenya
Women Parliamentary Association (KEWOPA), religious leaders, journalists and
representatives of key human rights organisations and national Commissions.
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grammes and policies had been distorted and assigned a demeaning
label that ultimately made the promotion of the principle more diffi-
cult.

Despite all the push and shove, the constitutional imperative of
achieving the not more than two-thirds gender principle remains in-
tact. Probably this is the defining realisation that notwithstanding the
power games, patriarchy and all manner of negative stereotypes, the
Constitution of Kenya provides a solid ground for entrenching the
principles of equality and inclusion in all spheres of life including po-
litical representation as an irreducible minimum.

There are valuable lessons learnt in the entire Process. We hope this
report provides valuable insights to other actors at the local, regional
and international levels as well as in comparable jurisdictions on ttrc
strategies to employ and the pitfalls to avoid. Indeed, the journey has
just begun. While legislation might mechanically enforce the principle,
the ideal will be a situation where all special interest SrouPS have the
opportunity to actively participate and be elected on account of pure
merit from a well-informed citizenry that understands the dividends
of inclusion and participation of special interest grouPs.

Dr. ]oyce Mwikali Mutinda (PhD)

Chairperson

I

1 Those serving at national ancl county level Assemblies2013-2017
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JOURNEY TO GENDER PAR/TY/N POL/T/CAI REPRESENTAT/ON

i

1.0 Background

According to the 2009 National Housing and Population Census, women constitute,
51.4 percent of Kenya's population. As of 2016 women constituted 49.1 percent ol:
registered voters in the country. This numerical strength is, however, not riflected in
the representation of women in political leadership. Th" ,"pr"sentation is, therefore,
below Kenya's international and regional obligations ,r-rd commitments to ensure
that there is gender parity in politics.

Kenya is signatory to various international, regional and sub-regional instruments
and commitments including the Universal Declaration of Huma-n Rights, the Con-
vention on the Elimination of all forms of Discrimination Against Women (CEDAW),
the Beijing Declaration and Platform for Action, the African Union protocol to the
African Charter on Human and People's Rights on the Rights of Women in Africa
(Maputo Protocol) and the Solemn Declaration on Gender dquality in Africa - all of
which guarantee gender equality. In line with these obligations, ihe Constitution of
Kenya 2010 espouses the rights of women in Article 27 aibeingequal in law to men,
and are entitled to enjoy equal opportunities in the politicat, social and economic
spheres.

Article 27 of the Constitution provides;

1. Every person is equal before the law and has the right to equal protection and
equal benefit of the law.

2. Equality includes the full and equal enjoyment of all rights and fundamental free-
doms.

3. Women and men h-1ve the right to equal treatment, including the right to equal
opportunities in political, economic, cultural and social spheres.

4. The State shall not discriminate directly and indirectly against any person on any
ground, including race, sex, pregnancy, marital status, health rtutrr, ethnic or
social origin, colour, age, ability, disability, religion, conscience, belief, culture,
dress, language or birth.

5. A person shall not discriminate directly or indirectly against another person on
any other grounds specified or contemplated in clause (Z).

6. To give full effect to the realisation of the rights guaranteed under this article,
the State shall take legislative and other measures, including affirmative action
programmes and policies designed to redress any disadvantages suffered by in-
dividuals or groups because of past discrimination.

7. Any measures taken under clause (6) shall adequately provide for any benefits on
the basis of genuine need.

8. In addition to the measures contemplated in clause (6), the State shall take legisla-
tive and other measures to implement the principle that not more than two-tLirds
of the members of elective or appointive bodiesihall be of the same gender.
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NA\/ONAL GENDER AND EOUAL/TY CO/Vft//SS/ON

4 Biegon (ed) 2016, Gender Equality and Political Processes in Kenya, Challenges and Progress, page 6'

5 lbid, page 1.
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Further, Article 81 provides the general principles of Kenya's electoral system. Spe-

cifically Article 81 6) states that'not more than two-thirds of the members of elective

public"bodies shall be of the same gender and in 81 (c) fair representation of persons

with disabilities among other principles'.

Despite these affirmative action measures, women's participation in the 2013 General

Election as candidates remained low. Out of the 290 single member constituencies in

the National Assembly only 16 women (5.5%) were elected. In the Senate, no woman

was elected out of t]ne 47 available seats'

In2OlT,political representation of Kenyan women stood at19.7 percent compared to

Rwanda 1o+%), south Africa (42%), Tanzania (36%) and Uganda (35%). In all these

countries,'gender quotas' have proven to be a critical and effective way of enhancing

women's pirticipatlon and representation in the political sphere. Whjle the current

number of *o*"rl in Kenya's Parliament (86 out of 41.6) elected as well as nominated

in both the National Assembly and Senate is the highest in history, the country still

lags behind the global urr"rug" of 22percenta and the desired 30 percent critical mass

threshold needed to make significant change.

The poor performance of women in Kenya's political arena can be attributed to tr't'o

majoi factors-Kenya's patriarchal culture and the electoral system. The.latter has

never been known"to dLliver gender equality in politics anywhere in the world.

While the Constitution provides room for proportional representation by nomina-

tion through party lists is per Article 90, most parties are owned by men with little

inclusion of women in the management structures'

Kenyan politics requires an enormous outlaY of soc-ial capital, yet the processes of

econo*ic, cultural and political accumulation still favour men more than women.

One may ask why it is necessary to increase the representation of women in Parlia-

ment. In answer to this question, Japhet Biegon in2016 stated that "the presence of

women in positions of p-ower has largely proven to be invaluable. At the very least,

women's pi"r".r." has catalysed the 6roadening of priorities on the political agenda

to include and give prominence to issues that were previously ignored' At best, the

presence of woiren 
^has 

brought about social transformation across a wide range of

areas"5.

The Constitution of Kenya has provided a favourable framework for realising equal

representation of women in polilical processes. However, there are multiple political,

cultural and socio-economic factors that have impeded the translation of legal pro-

visions into tangible or concrete gains for women. To date the affirmative provisions

of the Constitution lack a legislatlve operational framework for implementation and

Kenya is yet to close the gender gap in political representation.

It should be noted that Schedule Five of the Constitution of Kenya lists the mandato-

ry legislations that Parliament must enact to facilitate its implementation and gives

timelines within which these laws must be enacted. However, efforts to achieve a leg-

islative framework for realisation of the not more than two-thirds gender principle

I
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6 http://kenyalaw.org/caselaw / cases/view / 85286

7 hftp: / / keny alaw.org/ Downloads-FreeCases/ 83092.pdf

8 http:/ /kenyalaw.org/caselaw / cases/view /87523

t http: / / kenyalaw.org/ caselaw/ cases/ view / 7LL102 /
10 http://www.katibainstitute.orglwP-content/uploads/2017 /04/JUDGMENT'pdf
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in the Kenyan Parliament remains elusive, or a hot Potato, as leader of Majority Hon
Aden Duale repeatedly called it in the 1L'r'Parliament.

The problem with finding a legislative operational framework for attainment of the

not more than two-thirdJgender rule in Parliament has been occasioned by the fact

that the Constitution doeJ not provide an operational framework for attaining the

principle in the National Assembly and Senate if the electorate does not elect enough

women to give effect to the gender principle in Article 81 (b). This is unlike the situ-

ation in the counties wherein Article 177 (1) (b) of the Constitution ensures that the

County Assemblies meet the gender rule.

It provides:

177 (1) (b) The number of special seat members necessary to ensure that no more

than two-thirds of membership of the assembly are of the same gender,

(c) The number of members of marginalised groups including persons with dis-

abilities and the youth Prescribed by an Act of Parliament.

Achieving the not more than two-thirds gender principle has stirred active pub-

lic debate as well as initiatives to ensure that it is complied with. These initiatives
have included litigation such as The Gender Representation Supreme Court Advi-
sory Opinion6 (on whether Article 27 (8) was immediately realisable), FIDA Kenya

& Others Vs Attorney General and anotherT (challenging the gender composition of

the Supreme Court), National Gender and Equality Commission (NGEC) Vs IEBC8

(challenging the exclusion of women, youth and persons with disabilities from party

iists und-er l,rticle 90 of the Constitution), CREAW Vs Attorney General & Another
(seeking publication of a Bill to give effect to Article 100)'qand recently Katiba Insti-

iute VsligClo (ruled that political parties are bound by the gender requirement in
the Constitution).

The National Gender and Equality Commission (NGEC), a Commission established

under Article 59 (4) and (5) of tn" Constitution and operationalised through the Na-

tional Gender and Equality Commission Act 20L1 and whose overall mandate is pro-

motion of gender eqlahty and freedom from discrimination as provided in Article

27 of theConstitutior,, has played an important and notable role in leading initiatives
in an effort to achieve a legisiative framework for the realisation of the two-thirds
gender principle. The role played by NGEC together with other actors on this matter

fias been a long winding journey of five years that this report documents'

The aim of the report is firstly to tell the story of the journey seeking to find a work-

able formula of the not more than two-thirds gender rule representation in elective

positions in Parliament. Secondly, the report will analyse the skills and strategies ap-

pf"a Uy NGEC and partners in this process, particularly in finding out if the advoca-

cy stratlgies used were effective or not, the challenges faced and lessons learned. The



The new
Constitution
sought to be
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through the
not tnore
than two-
thirds gender
principle
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report is based on data gathered and analysed following a multi-pronged approach
which included desk research, key informant interviews and adoption of compara-
tive studies. It is hoped that the report can be used in future as the basis for negoti-
ations towards implementation of the not more than two-thirds principle in Kenya
and for adaptation in countries with similar socio-political contexfs that may need to
implement the principle in elective politics.

1-.L ]ourney Towards Realisation of the Not More Than Two-
Thirds Gender Principle in Elective Positions in parliamenfi A
Synopsis

The Commission on Implementation of the Constitution (CIC) was established 90
days after promulgation of the Constitution and its functions included monitoring,
facilitating and overseeing the development of legislation and administrative proce-
dures required to implement the Constitution.

The Commission was also expected to regularly report on the progress in the imple-
mentation of the Constitution and on any impediments to the execution process. The
Commission on Implementation of the Constitution (CIC) commenced its work and
joined with Interim Independent Electoral Commission (IIEC) in the review of appli-
cation of the relevant sections of the law in respect to the electoral process. The IIEC
consulted widely on the best way to ensure that the not more than two-thirds gender
principle was achieved during the first election in 2013 under the new Constiiution.

The consultations aimed at translating the provisions to go into the then Elections
Bill, 2011. Expert views were sourced from within and without the country. Kare
Vollan, an expert in elections and minority representation from Norway, gave the
following proposals to bridge the gap: Rotating constituencies earmarked f6r wom-
en; a ticket of candidates including both genders for each constituency (candidates to
contest in pairs; woman and man) and a best runner-up alternative. The proposalslr
were discussed at length but never made it into the final Act.

The next attempt culminated in a draft Bill to amend the Constitution of Kenya 2010.
The process was led by the then Minister for Justice, National Cohesion and Consti-
tutional Affairs, the late Hon Mutula Kilonzo. on october 1.9,201.1,, Kilonzo pub-
lished the Constitution of Kenya (Amendment) Bill2011, following extensive discus-
sions and negotiations led by CIC and IIEC after it was formulated jointly with civil
society organisations, Parliament and the Cabinet. The Bill, howev"., did not just
address the implementation of the not more than two-thirds gender principle, but it
also sought to address any doubts as to the date of the next General Electi,on under
the Constitution of Kenya 2010.

It provided in the Memorandum/Objects and Reasons section:

11 Alternatives for Meeting Gender Requirements in the National Assembly in Kenya - KAre Vollan, June 25, 2011
(updated August 5, 2074).
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T!n' Bi// rtirys ot gn,hryf r// t1fcct to Artic/t,s 27 (g) ortd gt (h) altic/t ytroz,itlrs t/nt tot rttorcl/torr ttt,o-l/rinls of thiiytttlirc ofr/ccn?,c7,ri/ti..bodics.:/trt// h.of t/tc.cotrtcgctttil,r. T/tc Bi//7ltrtlrcr seeks to bring c/arily,rtrd certoittly to t/tt, tcnrt o/l/te Tcrutlt pnrlinnettl athi/e t/so

7;:;;;5;;, 
doabts ns to t/rc dnlc of thi nefi Gerrcnl E/ection ander t/rc Constitution of

The arguments put forward within the Hon Mutula Kilonzo Bill for this mechanismwere that: The proposed amendment would not affect the other categories of mem-bers of Parliament under Article 97 and 98 of the Constitution and, therefore, notprejudice the rights of any person to stand for election or the right of one to elect aperson of his or her choice; these special seat members would gradually reduce asthe legislative and other measures contemplated in Article 27 (B)of the Constitutioncontinue to be implemented.

In a nutshell, the proposal poised to borrow the words of Article 177 (1)(b) on the notmore than two-thirds priniiple and write them into Articles 97 andgg of the Consti-tution' Despite numerous consultations by the Ministry oi Justice and ConstitutionalAffairs, the Bill was not put to first readin; ,1".;;;;;i# urilaing fa1ed. Membersof the Tenth Parliament felt that it was too early to mutilate the new Constitutionthrough amendments' This was the first,blow t" u'" uir"rr,pt to find an implementableframework on the two-thirds gender rule.

In May 2012' NGEC became constituted with the appointment of the chairperson andcommissioners' The.team took-up the process in the search for the ro.*rt', to impte-ment the not more than two-thirds gender rule i" poiiti.ur representation as theirfirst agenda item working jglltry witfi tne then Minii;r;j Gender ur-,a rurir",i, try ofJustice and Constitutional Affaiis as well as with cIC;d the Independent Electionand Boundaries Commission (IEBC) that had been constituted.

various stakeholder engagements were held by NGEC to build consensus fromwhere Kilonzo had left thJdraft amendment Bili since it nua lapsed. The Commis-sion engaged the then new Minister for Justice, National Cohesion and Constitu-tional Affairs Eugene wamalwa on the possibility of re-tabling the Kilonzo Bill. Theminister was hesitant to have the Bill ,"-trbl"d since he indicated that there was nogoodwill in the Tenth.Parliament to pass a constitutional amendment motion thatrequired a super majority of two-thirds of the members. oespite numerous consulta-tions, the Bill was never re-tabled.

1.2 The Move to Seek Advisory Opinion from theSupreme Court

lhele.w.as a general consensus from stakeholders that there would be a constitution-al crisis in the event the.resultant parliament following trre iorg General Election didnot meet the not more than two_thirds gender p.i.rcipie.

various stakeholders who Included NGEC, the then Commission on the Implemen-tation of the Constitution (CIC) and Commission on the Administration of Justice

5
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(CADlequestedtheAttorneyGeneraltoapproachtheSupremeCourtforanadviso-
ry opinion on the matter in order to urr"rtit-,'" impending irisis' The team agreed that

the questior-r fo, tt-r" udrisory opinion woulcl Ue ine potiibility of the Supreme Court

granting structural orders to ensure implementation of Articles 97 and 98 respective-

ly. This would ".,rrr" 
political parties iomplied with the principle as required'

However,contrarytothegentleman,sagreement,onoctoberS,201rStheAttorney
General filed an rd;otr:f.r"rr." in the"supremg !oy1t of Kenya requesting for di-

rection on the interpretaiion of erticles iZ utt'a gf @) of the Cons[itution with regards

to the two-thirds ;#;;;;;i;. h r"'.*rry, ih" Attor''ey General wanted to

know whether th";;i".ipri rtto,"ira be realised immediately or progressively'

He further argued that for provisions 9f fh3.constitution 
to be complied with' there

was need to adopt;,h", crite.ia and that this may necessitate an increase in the tax

burden borne by K;"-;;r. u" ,-,ot"a, therefore, that there was need for a corrective

measure if the constitutional 1."qrl."r1r"r,,, *"t" to be realised' It should be noted that

although the Attorn"y G",."'ul had sought the Advisory'Opinion, he held the view

that using.orr-,i.,utio]{, or^oq!:il gria!" the.gap wouid result in unduly large leg-

islative bodies12. il;;h uJ NCEC had prJpot"91? the Attorney General that he was

in the best position to seek the Suprenie Court's Advisory Opinion' the Commission

was alarmea Uy 1,"-ti.ra J l""ta-rr" h" fru-ed and thus sought to be enjoined as an

inierested puriy in the Advisory Opinion No'2 of 201213'

other public bodies such as cIC, IEBC and Commission on Administrative Justice

(cAD were enjoined to the case as inierested parties. The Centre for Rights Educa-

tion and a*ur"r.,"J, lCnuewy, Katiba Instituie, Centre for Multi-party Democracy

(cMD), Kenya Hr*ur1 Rights Commission and International Centre for Rights and

Governanc" (ICRei';, *"ir as Mr Charles Kanjama were admitted as amici curiae

(friends of the court)'

The supreme Court, by majority decision, ruled that the gender provision on the

not more tt ur', t*J-11riri, pri".ipf" ,no,rta te attained progressively.using legislative

and other means, including policy among other measures to be put in place'

NAT/ONAL GENDER AND EQUAL/TY COM/\4/SS/ON

SpecificallY, the Supreme Court's majority advisory decision noted:

1. The adjustment of Article 81 (b) of the Constitution into an enforceable right does

not lie with the;rraiciuf Urunch of ih" Gor",.,ment but with the Legislative and Exec-

utive branches of the Govern*"nt ,upfor*a uy other organs such as constitutional

Commissions.

2.ThereisneedtotriggertheprincipleinSl(b)intoarightthatisenforceable.

3. The Court found that the principle in 8L (1) could not be enforced in Articles 97 and

gSimmediatelyandsulait'"utamenabletoprogressiverealisation'

6

12 Japheth Biegon (ed) 2016, Gender Equality and Political Processes

fa http://kenyalaw.org/casel aw I casesl view I 85286

in Kenya, Challenges and Progress' page 58'
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1.. Women

2. Persons with disabilities
3. Youth

4. Ethnic and other minorities
5. Marginalised communities

14 See the dissenting Advisory^opinion by Hon willy Mutunga in supreme Court Advisory opinion No.2 of 201215 See letters appointing NGEC as convener of the TWG

The Court usecl Articre 100 on promotr:-" 
"{ 

representation of marginarised groups
3;,11111,:T;[x]::l Ausust'27, zols rc,th" ;;;;;""i, pru.u Articre 10dof the

Parliament shall enact legislation to promote the representation in parliament of:

In the Fifth schedule, Articre 100 regisration has a time frame of five years.
The then Chief Ji:l"" yily Mutunqllrad a.dissenting opinion. In his view, giventhe history of Kenya and the immediacy oJ the mutt"., interpretation of the articresrequired a purposive approach without-relyrlrg 

"1., 
iy;i;i.rai.,." urr"a o., other ju_risdictions. ,nu, 

1l^"^:_1 .*oq prirrcipre was just the beginning because the aim wasto have 50/so representation betwe"., -"., and women-and that equality should notbe based on rhe traditionJ eqlriil;;"aer the rr* urt "i societat equatityl4.
The supreme Court in.Advisory No'2 of 2o1.2ruled that legisration to facilitate im-plementation of the not more than tw_o-thirds gende.'plir-,.ipr" falls under the cate-gory of legislation,that must be implemented iuitf,m fi*ru y"u., of promulgation ofthe Constitution; that is on or befoi" the Augus ,-;;:;Oi.The Court direfted thatany legislation and legislative -"ur".", to giv:e fur effecito the two-tnirJs p.irr.ipt"under Articte 81 (b) of-thu co"rtii"tior. and-in reratiooioiil il;;;;riorll;['i,r rr,senate should * 

13'To uy ,n"i"gust 27,2015 according to the terms of Article100 on the promotion of repiesentatio? of tr-r" mrrgirrirrla group.
By september 2o13,no action had been,1\". by the Attorney Generar to imprementthe supreme Court's advisory ofi;. The Clmmirri* r"r, not satisfied with theadvisory opinion' It commen.ea rt"ps to have it r-pi"*"",ed. In u r"tt", aut"a s"p-tember 19' 20'l'g' the Chairp"tto, oiiicrc -.ot"io'tr*,iiio..,uy Generar as forows:

| . . . ltr /rg/rl tt'NCFL- firrtr.li,rt.; ,t/lt/ lht, 5trytri,11n, L.t ttrr./ rltt.isittr itr .4t/i,t:t tt.r/ q)7 ti11i1t11 y',/1t.1

The Commission's letter prompted theAttorney General to convene meetings that
;:ffi:11{ 

led to the rormation or tn"-ru"n,i.;1 w;;kt;;;;;E#tj *frrr"o

7



2.0 Technical Working GrouP

InMarch2Ol.4,lheAttorneyGeneralformedaTechnicalWorkingGroupchaired
by the National ""J#il7ri,-iliSl**ir'-i." 

tNGEc) and comprising a broad

airavofstakeholdersamongthemNGECasConvenerandSecretariaUMinistry
of Devolution and planning, ettorr,"/c"r-r"rrl', office, office of the Registrar of

political parties; tndependent Electoral;;;-;;""daries commission; Commission

onAdministrativeJustlce;Commissio,.,o".r-,"ImplementationoftheConstitution;
parliament 1Co."*iii"", of th" tsationat"ett"*Uiy and Senate dealing with the im-

plementatior-, or tr," i-o-*itiution ""d 
L"a4jfairs, respe^ctively) and Kenya women

parliamentrry arroJ;ii;; r; well as FtbA-Kenya representing civil society orgaru-

sations.

The Technical Working Group was tasked with "coordinating the process of devel-

oping enabling *".nriir-s ftr the atialnment of the two-thiids gender rule within

e0 days effective ,;;;ilr; ary 1L,2#;'t;;;;irvi"g ,"a facilitating kev stakeholder

ensasemen., ,o*uii';;;P;;1"'":f ;;;;i;i"i'in1' enablins meChanism; organis-

ing and coordinating public paftr-:.Ta;;;i;;Jat the develolment of this enabling

mechanism; engaging such experts,or institutions as may t" '-'"t"ttu'y 
to facili-

tate this process; ftrrf,*ir1g proporari.*"tJt ,n" implementation of the Supreme

Court,s Advisory Opinion; mobilising;;t:; ;?.war{,s tne agenda of the Technical

Working Group; ani undertaking ,";^;;1..[functions that miv be necessary for the

attainmlnt of ils objectives"'

NAT/ONAL GENDER AND EQUAL/TY COMIV//SS/ON

The Teclmical Working Group at a press cont'erence on tlrc road towards the two-tlirds gender rule ftamework'

8

once the Technical Working GrolP drew its work plan and mapped the key stake-

holders to be engaged in a participatory mannef, ifwas,evidenithat the secretariat

required a full tmJi.,Jirriirut to b" J.;;iit"d to follow up with the process of

documenting the tJt;;ii;' With tt'" t"pfo't:f'UN Yol"t'Ms 
Millie Lwanga' a

lawyer and gender ".p"r, 
was contratt"Jt'o'p'ovide strategic expertise and technical
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JOURNEY TO GENDFR PAR/TY/N POI/T/CAI REPRESENTAT/ON

86%
of Kenya's

farmers are
women

:'pq?lin drafting feasible frameworks towards the realisation of the not more thany;;il"o" gender principle within the time frame of 90 days given from November

Her tasks included-working closely with the Technical working Group under theIeadership of NGEC to revie"w ail thl background irrf;.;;;ion and selected materials,review and document rerevant raws and"poricie, jo"".r"rirg the equality principle,preparing a chronorogical paper highrighting,,n".lSfa *-1r, pranning, cooidinatingand facilitating meeting. rrd^"rgag"ernlnts, identifying rii'.ete,uur-,t stakeholders, ex_perts to seek information from and-drafting tn" p.;f;3J -""rrunisms to be submit-ted to the Attorney General as per the committee,s decisions.

In september 2014, the Technical working Group secured an accountable grant ofKSh41 miilion from the Kingdom of Noiway .;;;;ilil;;.i. ;h"'ffi| wourdfacilitate the Commission to:

' Acquire technical expertise in political and electoral discourse,

' Hold meetings with the National Assembly and senate, particularly committeescritical in the regislative process to agree on a plausible framework.

' Hold meetings with private sector, faith based organisations and county govern-ments for consensus building on the framework. 
o ----

' Draw a national consultations strategy and campaign to advocate for the need tohave a framework before August 2015.

The Norwegian government further extended its support to the Technical workingGroup by nominating Mr Bjarte Tora to provide technicar support in development ofthe formula and consultation of Norway. 
lola-s "*p".air" 

oanicended fromievelop-ing options to discussing them with stakeholders.

His immense knowledg:9" the subject matter enabled the Commission, stakehold-ers from all fronts and Membu., oi Parliament to have 
-an 

understanding of thewhole discourse of equality in political representatiory the advantages and disadvan-tages of all the options developed as welias tf,.r"frrp"r"a.
The NorwegianAgency for Development-Cooperation (NoRAD) detailed Ms HildeAspenes Sjobo, Programme officer, Gender ur,a rrrrrrlritarian ir.r", at the RoyarNorwegian Embassy to support the project officers in the early stages of this processtowards realisation of inteimediate goais.

using the resourc": flg- the Norwegian government, the Commission engaged alocal agency, Impact Africa Limited, to"a"rrjop , p"bii.,;fions programme and in_ternal communications strategy as well as a national campaign on the not more thantwo-thirds gender rule' Dowi"to Earth, a rocai agency was engaged in the creativeand launch of the T::lnicil^working Group,s .,Jt -6." than two_thirds campaignbranded Tubadili rusitawi Pamoja ft"irtty translating to'partnership for sustain-

49Yo
of Kenya's
aoting
population
are u)omen
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able develoPment'16'

The Technical Working Group also used the grant to secure additional support for

a computational "*p"r?' 
and iegal drafterls tJbeef up its technical capacities in un-

dertaking tl-r" urriglil""it. ri"?. ih" prodr.t of the not more than two-thirds gen-

der principle with ""ir.ip*a 
legislation in Article 100 on fair representation of the

fo"in, PWDs, minority ind marginalised groups'

The Technical Working Group engaged additional experts on the subject including

prof Dulacha Galgalo Earako on matters of '"p'"'"t'tation 
of minorities and margin-

alised groups; Iawyer Elisha ongoya on matte.rs of constitutionalism; and committed

disability person s organisatior-,r,. yortn lroups and associations including the Na-

tional youth Council xnd youth Agenda among others.

ontheotherhand,thethenMinistryofDevolutionresponsibleforGenderengaged
Prof Patricia Kameri Mbote to provide technical expertise and support to the work of

Technical Worti.g Cro.rp. iJt role iJuded participation in the working sessions

of the committee towards finding u *ortuUf" i'u*"-otk' Prof Mbote analysed the

Supreme Court ,"it;;;i i"f.ti","a the initial thinking and framing of the issues

hereinle.

The Technical Working Group drew their work plan including stakeholder engage-

ments and a.u1 ro, ,,'""*oru.,d, that was put in three newsPapers with wide circu-

i;,1; - two English and one Kiswahili2.'

Other strategies used included radio and television talk shows as well as activations

and engagements of identified experts who would analyse the matter and propose a

*uy foi*ird on the required framework'

The first Constitutional experts' consultative roundtabie meeting was held on May

6,201.4at sarova pr""iri. i{otel in Nairobi. The experts who presented their papers

included Jl11 GnaianJ advocate, Cfturi"t kar,lu''u, Joth'* Aiwa' Atsango Chesoni'

Collins Odote and Sarah Muhoya. f"f.r-,titn reclived from the first meeting in-

formed the key i,,,", tnut framed thernatic items and questions for use in the work

of the Technical Working GrouP'

The committee conducted extensive stakeholder consurtations2l and did a synopsis

of the entire proporul received fr.r.;;;;ts and throug! memorandums' on Febru-

ary 1g,2015, the Technical Working cio"p rglTr:9 itifirst report titled The status

Report Towards i;"dfi, Wort uU't" forirula'2' The report gave a summary of the

situation, the problem ind prorria"iin" fr.."tt taken by the committee' offered

16 See Tubadili Tusitawi Pamoja Creative brief'

17 Linda Murila

18 Noor Ghalgan

19 See analysis of the Supreme Court ruling

20 http:/ /www.ngeckenya.org/ news/ 6069 / open-call-to-the-public-for-proposals-on-the-attainment-of-two-
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thirds- gender-PrinciPle

21 See chronologY of meetings

22 htlp: I I www.ngeckenya org I news I 6080 I
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JOURNEY TO GENDER PAR/TY/N POL/T/CAL REPRESENTAT/ON

The nine options are:

ufting the provisions of Article 177(1) (b) and (c) into Articles 97 andgg of theConstitution of Kenya.

long and mid-term as well as immediate measures that were to be undertaken bythe state' These includ-ed proposals to amend existing laws such as the Elections Act,IEBC Act and Political paities Act. The report disculsed the merits and demerits ofthe nine options the Technicar working Group had received from Kenvans.

a

' Increasing the County woman seats in the Nationar Assembly

' Proportionate County woman seats in the Nationar Assembly
. Tripling 47 County Woman Seats in the National Assembly
. Cender incentives

. Cender Quota for party Strongholds

. Rotational Seats for Affirmative Action

. Voting for a party Ticket (Twinning) Best Runner_Up

. ReconfigurationofConstituencies

subsequently, in its report dated May 21,2015, the Technical working Group nar_rowed down to three. viable ptoposals on the framework towards implementationof the not more than two-thirds gender.principle. These three options were arrivedat after multiple meetings with N"ational Asserirbry;;;-ental Committee of Jus-tice and Legal Affairschaired by Hon samu"l ch;pk;G and rhe Constitution Im-plementation oversight committee chaired by H;" ii";oge Baiya. The Technicalworking Group also held meetings with other L.-^it,J"r of both Houses includingthe Senate's Committee on Legallnd Human Rights-

The Technical working Group submitted one of the most viable and preferred for-
ilrti]l*ntth 

formed the basis of a proposed Constitutional Amendmd.,r nili lrwc

The Bill proposed litiig the provisions of Article 177 (b)and (c) ro Articles 97 andggof the Constitution' Thii proposal would guarantee tn. ?oirorring: precise realisationof 
- 
Article 81 (b) on the i*o-*ti.at gendJr rule in p.iiii*r representation after the2017 General Election, increase .tr-6", of members of ma.ginalised groups includ-ing persons with disabjlities and youth; would enact the law envisaged in Articles177 (1) (c ) and 100 of the Constitution of Kenya 2010 thai calls on parliament to en-act such law promoting representation or ma.[inuti;;j;;;;p, who incrude women,persons with disabilities, youth, ethnic and otf,er minorfties as well as marginalisedcommunities' The proposal.was gender responsive and would be applicable if thetides were to shift neceisitating in"clusion of men.

2i Sce TWG Bill

I1



The Technical working Group's preferred method of implementing the not more

than two-thirds gender principle was the lifting of Article 177 of the Constitution

to make it applicabi" to purtir*ent. Article 177";,,as enabled Countv Assemblies to

..-pfy wlth ihe two-thirds gender principle'

2.L stakeholders Engagement

The Technical working Group conformed to the participation requirements of Arti-

cle 10 of the ConstituiiSn. It engaged private citizens, 
Sxpe.rts 

and civil society organ-

isations among otfr", ir'trtltutiJns"woiking on promoaing the equality principle' The

committee held numerous consultative nletings with majority of the parliamentary

committees in both the Nationl err"*Uty and'"Senate' The engagement also includ-

ed representatives oi;;r;;tlt witr-t aisaU'ilities, youth as weli ai marginalised and

minoritygroups.Initswork,tt..ere.hnicalworkingGroupwasconfrontedwith
some allegations of exclusion'

ThevulnerablegroupsnotmentionedinArticleBl(b)expressedtheirdesiretobe
includedinthecontentoftheproposedformula.Theyarguedthattheframework
should be clear on the representatlor't oi all special intere.sigroups.including youth'

pwDs, minority and marginalised .o-rornities as Per the constitution' Members

of the Kenya Parliamentary Human,Riglrts Caucus-were also engaged. Later, the

Caucus preferred ri"rlr.rg i"*h a differJnt formula through the Green Amendment

proposal ,rpport"aly thE Nationut wo*".r steering Committee and Action Aid.

TheTechnicalWorkingGrouptargetedtheleadershipofpoliticalpartiesandheld
several consensus building meetings. In a meeting o.rlluy zg,2o\5 in Mombasa' the

potitical parties' l"rd;;hl"p 
""q^9tJ"9 

tn" ptopotlul of lifiing Article 177 (1) (b) and

inserting it in Articie s97 and,9824. A joint media statement was made calling for par-

liamentary support of the endorsement25'

Further, this endorsement was preceded by numerous.meetings organised by the

Centre for Multip"a;,fi;il.ru.y lcrr'lo; in Nairobi, where the Technical Working

Group through NGE'C made preientations to officials of political parties on the con-

tent of the propos"d for*rlue. In all -"eti.tgr, the political parties seemed convinced

that the proposed formulae we.e mo,t plausible. However, they understood their

contribution to falr political representaiions by ensuring the parties structure -
governance, op"*riJ.,s, internai rules and regiations -lmbrace in full the princi-

ite of not more than two-thirds gender rule'

NAT/ONAL GENDER AND EOUAL/TY COMM/SS/ON

24 Endorsement Ietter signed bY leaders of political parties that attended'

25 http: / / www.ngeckenYa.org/ news/ 6086/ political-Parties- 'reiect-chePkonga %E2iL 80'/.99 s -bill, -ur ge- t a -
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JOURNEY TO GENDER PAR/TY/N PO/./T/CAL REPRESENIAT/ON

2.2 Meetings with the Departmental committee on
]ustice and Legal Affairs ihaired by Hon Samuel
Chepkonga

The Technical WorkingGroup was aware that the Legal Affairs Committee of the
National Assembly had. th9 final say on the viabre i.oposal and engaged with
them extensively. A total of eight sitiings including side meetings witliCiairman
Hon Samuel Chepkonga and two retreats in Mombasa were held. Members of
the committee had an opportunity to critically examine all the options that the
Technical Working Group had received and thly also added their suggestions for
consideration. During the Mombasa retreat , tire chairman of the ie"gal Affairs
Committee was not convinced that the realisation of the two-thirds g"ender rule
could be immediate. He veered off what^had been agreed on in his concluding
remarks and asked the Chairperson of NGEC to proride him with a proposal to
have the two-thirds gender rule realised progressively.

This took the team by surprise and in her response, Chairperson Winfred Lichu-
ma indicated to Hon Chepkonga that she would not be oUtigea to provide the
proposal as it went against the marrdate of NGEC and would iot be good for the
y:rogn of Kenya. Further, such a framework was retrogressive. HJwever, Hon
Chepkonga would not relent and he asked the Chairp".rSrl of the Kenya Law Re-
form Commission (KLTC)Mr Mbage fs_1g', who was present in themeeting to
provide him with the draft. Indeed, MiNging,a provided the draft tharbecame
the bone of contention between him and lrts ulnuma on behalf of the committee.
]he. reqlest by Hon Chepkonga was not based on any research known by the
Technical Working Group and this became the second major blow to the search
for the implementable framework on not more than two-thirds gender rule. The
draft was later tabled by Hon Chepkonga on behalf of the Legal iommittee of the
National Assembly.

This was the beginning of the division on the understanding of the principle of thenot more than two-thirds gender rule. The Kenya Law ReIorm Commission was
outrightly not in support of the viabre proposal by the Technical working Crorp
and this is evidenced in a follow up communicafion between the chairpErrol of
NGEC and KLRC.

The Kenya Law Review Commission moved to draft a constitutional amendment,
'the Constitution of Kenya (Amendment) Bill, 2015' that sought to introduce in Ar-
ticle 81 (b) the word'progressive'. rhe nir was sponsored b/Hon Chepkonga, the
Chairman of the Justice _and 

Legal Affairs Com*itt"" flLAC) published on"April
30,2015. Hon Priscilla Nvokabi and Hon Fatuma Ibrahim protested this move al-
leging that the position and proposal were personal to the Chairman and not the
view of the Committee.

13



2.3 Consultation with the senate Committee on Legal Affairs
and Human Rights

The Technical Working Group held two meetings with the committee and also had a

t*o-dry retreat i., fufoilUrtu. fn" Legal Committee made suggestions that enriched

the viatle proposal and Chairman Senator Amos Wako and members were con-

vinced that a lot of lobbying was necessary to secure the majority 
"ole. 

on.the pro-

posed amendments in the two Houses. The Bill for the viable propo-sal by the Tech-

nical working Group was introduced in the senate by senator Judy sijeny through a

Private Member's gilt. tt contained the same formula in what later came to be known

as the Duale L Bill save for additional negotiated clauses contained.

2.4 Process Leading to Publication of Bill to Give Effect to the

Proposal by the Teihnical Working Group

The Technical working Group submitted to the Attorney General Prof Githu Muigai

on eprl Zo,zolstheir"proposal of the viable and preferred formula with expectation

that it would go through tlhe formal Process of law making and be submitted to Par-

liament for debate. Tfre Atto..rey Glneral said he preferred a formula that did not

amend the Constitution, noting fiis preference for i gill t1trt was least invasive and

cost effective. It is clear that the ettorney General was not in support of the viable

proposal by the Technical working Group despite the factthat members explored all

;piil r,rlilubl" but unfortunately.o." *ut rriable. The Technical Working Croup

proposed a long term consideration that would draft an Equality Bill making specific

p.o.ririon, to give effect to the equality principles as esPoused in the Constitution'

There was silence on the process being undertaken by the-Attorney General towards

frUti.ation of the eifi-iliir prompted"the Technical Working G19'p t:' ad,ogt a lob-

fying strategy that would sle itsiabling in the National Assembly' The follo wing

ui" t6*" of ihe strategies that were used'

2.4,1 The Cost of
Gender Principle

lmplementing the Not More than Two-Thirds

During the consultations it was evident that groups opposed to the proposdl of in-

.."urifig women's membership related highiost in-terms of numbers in the two

Houses. This prompted civil society gto.rpt that included Action Aid, Association

of Media Women li-, t<enya (AMWI(, A?rican Woman and Child Feature Service

(AWC), ABALOMA Foundaiion, FIDA (K), CRAWN TRUST' CREAW' COVAW'

Kimbilio Trust, Forum UNGASS AIDS, Wangu Kanja Foundation, women Empow-

erment Link and Forum for Young Women in Politics (FYWP) among others working

with Institute of Economic Affairi to undertake an analysis on the cost implications

oii-pt"ro"nting the principle. The findings were that in the worst case scenario' it

would cost a maximum of kSnSZ.g annual-additional cost per Kenyan to give effect

to the rule26. This was found to be affordable'

NAT/ONAL GENDER AND EQUAL/TY CO/'4M/SS/ON

26 http: / / www.ieakenya.or.ke/publications/research-papers/
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JOURNEY TO GENDER PAR/TY/N POL/T/CAL REPRESENTAT/ON

7! 2 Deoelopment tf the Communication and Lobbying
Strntegy

In order to effectivell pr" key messages, the Technical working Group engaged
the serviceg 

9f-lmpact Africa Limited aild developed the.o*rn,lii.ation, pubiic.e-
lations and lobbying strategy. In summary, the strategy identified a critical mass
required to obtain desired influence to support the Tectinical Working Grorp;, pro-
posals'-The strategy prescribed frequency andintensity of messages required to per-
suade Kenyans to support implementation of_the principle. Th; lobbying strategy
identified key threatsto the processes. The public r"tutio.r, strategy set out a social
media account through a Twitter handle and media appearances U!"tne Commission
to manage emerging issues on the subject.

2.4.3 Launch of tlrc Tubadili rusitazui pamoja Campaign
One of the outcomes of the campaign strategy was dubbed Tubadili Tusitawi pamoja
meaning partnership for sustainable growth. The campaign was designed by Down
to Earth Creative and.approvgd by the Technical Working"Group and"the th6n Cabi-
net Secretary responsible for Gender, Ms Anne Waiguru. Ytt rr."tt"ncy Uhuru Ken-
yatta, President of the Republic of Kenya, launched Ihe campaign on August 13,207s
at the Kenyatta International Convention Centre. The rationale"of the ca?npailn was
to emphasise that gender equality is critical for development and 

".orrorr'i" 
g?owth.It was also a tool to create public support of the inclusion of women, to afflrm the

women's ability and key role as catalysts of change and to promote a single pathwayfor women in leadership through partnershiprlritt -"n fo, ultimate sustainable
growth and development.

The campaign was desig1gd. in two phases. The first phase was to make use of key
influencers in society to highlight the positive contributions of women in various
sectors that are important to growth and development. The underlying message was
to urge Parliament to pass the proposed constitutional amendment oi the.roi-or"
than two-thirds gender rule. The iecond was the strategic phase where key actors
including private sector, religious leaders and other supp"ortive organisations would
add their voice to the legislative_proposal_in suppori or -o-"nY, leadership and
implementation of the not more than two-thirds ge"ae, rule. The phase wouid put
pressure on the Government for the immediate implementation of th" gender prin-
ciple.

The design and launch of the campaign was tied to the new global commitment, Sus-
tainable Development Goals (SDGs).-

2.4.4. KEWOP A Interaention
Kenya Women Parliamentary Association (KEWOPA) members were part of the
Technical Working Group from inception and actively participated in all the pro-
ceedings through their secretariat. On other occasions,'the members attended meet-

t5



ings in person. When it was clear that the Attorney General and the Legal Commit-

tees of the National Assembly and Senate were not witling to publish-th-e necessary

Bills to give effect to the rule, the Technical working Grgup requested KEWOPA to

consideipublishing the Bill proposed as private member's Bill'

KEWOPA agreed and Hon Cecily Mbarire and senator Judy sijgny Yo"1d simultane-

ously pubHJh the Bills in the twoHouses. Hon Sijeny published her Bill but although

Hoi UUurire put her motion in the process, it was overtaken by events when the

Leader of Majority *u, p"rrrrded with the intervention of the President to publish

the Bill on behalf of the Covernment'

KEWOPA leadership was tasked to reach out to the Presidency to give-support and

influence the publication of a government Bill in support of the two-thirds gender

rule. The Technical Working G"roup had unsuccessfulty made attempts to meet the

President to give him a brieron the process. The chairperson of KEWOPA managed

NA\/ONAL GENDER AND EQL/AL/TY CO/v/M/SS/ON

Menrbcrs of KEWOPA address thc press in relntion to discttssions nrouttd tltc tuto-thirds gender pritrciplc

to lead a team of female Members of Parliament to the President to plead the case.

The Technical working Group applauded KEWOPA members who were united on

th" g"rld". agenda, thEir party uifiliutiot-tt notwithstanding. The President.directed

the Attorney General, *ho #as in the meeting, to review the proposed Bill, make

necessary aijustments and publish it immediaiely. This was the genesis-of the Hon

Duale nih of luty 2015, which was originally whai Hon Mbarire prepared to publish

as a Private Member's Bill.
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2.4.5 Hon Samuel Orcpkongn Bill

I1"-l::l]." and Legal Affairs Committee chaired bytlon Samuel Chepkonga, despite having reviewed
several proposals presented by the Technical Work_

llfl 9,.9"0:,disregarded att of it, pro."rr"s and pub-
Irshed in the National Assembiy the Two_Thirds
Cender Rule Laws (Amendmentj niU 2015 and the
Constitution of Kenya (Amendment) Bill 2015 here_
inafter referred to as the ,Chepkonga 

Bill,2z ofApril
30,20'1.5.

f,F

The Bill proposed a constitutional amendment to
Article 81 (b) by stating that the two-thirds gender
requirement should be implemented progressively
Hon Chepkonga was quick to say that the deadline
given by the Supreme Court Advisory was soon ap-

participnnts 0t tlrc lv4inbasa Retrent to

H ott 
.S 

nn u el Chep ko n ga address in,

discuss zoays of fronting
gender rule amendment ,

.c

The commission, through its chairperson protested the publishing of the Bill, argu-it'rg that by introducing'the word_ lp.ogr"irrrre,, 
the amendments crawed back thegains Kenyans had -49 in gender eq-uality and inclusio, ir-r political leadership.Chairperson Lichuma added tiat the na-me of the enabling legislation - Two-ThirdsGender Rule Laws (Amendment) Bill 2015 - did not r"rSr-rut" with its contents andobserved thus;

"T/r Getder Conruissittt zttis/tt's lo slolc' thnl t/ta Bi// is rclnlgrtt-siztc,rttrtl ofr,ttds Arlitte 27in its entiret-y nnd reolisolioa d l/tc ftuo-t/tirtls gatttlcr prirtcrlt/t, rtttrl tLt//s.fitr its atith/roa,olsina, il is rrtis/caditg',:,t,

proaching August 27, 201,5 - and his move and
tlrc tzoo-thirds

that of his committee was to comply with the dead- ttrgnrrisatl by NGEC.
at a meeting

line. However, KEWOpA members in theJustice and
Legal Affairs Committee disowned the draft saying that it was done b,y Hon Chep-konga with support of some male committee members and was not reflective of aCONSENSUS

27 Chepkonga Bill
28 See The Standart-l on Sundav, May 10, 2015.
29 See communication officcr,s message, Ibiil

The Commission justifiably read bad faith on the part of the House team led bv Hon
S.1"p9"g,?, arguing that;'while the House team'was -itlr;-,t;;r"j^r" L,'rur",Bill to Parliament, ii went against the Techni"ut wo.tirlg'Grorp,, Bill of which theHouse was part of as a *"*6"r. In the view of NGEC, ttre'gitt by the Technical work-ing Group was supposed to go to the Attorney c"r-r".ut, ihen-Cabinet before beingpresented in Parliament. The House team as a member of the g.orp ,r.,.rra nr""
:t"tl to that arrangement instead of pushing ro, ur-rott-r". nittrr. rr," Committee,s viceChair Hon Priscilla Nyokabi and mlmber."Hon rrt,r*, ilrahim, publicly claimed
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that chairman Samuel Chepkonga,,sneaked the Bill,, using his position3o'

Hon Chepkonga remained undeterred and proceeded.to hold public hearings on

his Bill in fulfilmeniof constitutional pro,,l'lo'lt of public participation' He assigned

committee members to several sites in the country to hold public hearings and re-

ceive submissions for the Bill. Majority of the public, particularly civil society.olgan-

isations, were angered by the introduction of u niu pr-oposing progressive realisation

of the principle. h';h.;6 meetings, tn"lro."rres were chaotic and unmanageable'

while the public *il;;,ry ;ontributed io the motions, maiority gave views to sup-

ptri-if.," iichnical W"rf.iitg Group/Duale Bill even though the discussion was on

NAT/ONAL GENDER AND EOUAL/TY COI1M/SS/ON

Chepkonga's

Forntcr IEBC Cltairperson lsaak Hassart (ltt), NGEC Chairpe rson wint'retl Licluma and Hon snmuel Chepkong'a

dttring a retrcot in Mombasn t, discuss rcilisation of the tu'to-thirrls gender principle t'or Parliaruent'

TheTechnicalWorkingGroupthroughNGECcommunicatedtotheLegalCommit-
tee of the National Assembly indicating r".ro,-t,*hy the proposal and Bill published

by Hon Chepkonga;;;" irnacceptabie. The chaiiperson and vice chairperson of

NcEc as well ,r.;i;;;'o' or rgwope accompanied by somS fSTale MPs who

appeared before til-f":ti." a1{ Lega] Affairs Committee tittittg in Mombasa delib-

erating o..o^*"rr,r r"."irr"a frorithe public to give views on the proposed Chep-

t<orlgJnil. The issues raised included:

l.Byintroducingtheword,progressive,,theamendmentclawsbackthegainsKen-
yans have *ua"l., achieving Eender equality and inclusion in political leadership

as it makes thelimeline for"alhieving tne lol morel]"tan two-thirds gender prin-

ciple as envisioned in the Constitution indefinite' This was not good for devel-

opment of the;;;;"y u, it *orta leave behind a half of its population (women),

2.Thenotmorethantwo-thirdsgenderprlryip.leisanchoredinArticle2Tofthe
Constitution within the Chapter on Bili of Rights. The proposed amendrnent ne-

gates the prtr.,.ifi" is retrogiessive and *rri therefore, be approved through a

I
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referendum' Article 27 falls under the sections of the Constitution that require areferendum. This is not cured by amending Article 81 as is the case herein.

3' The amendment cannot,be passed in isolation. It would bring conflict with Article
?z ts) which provides that the state shall take legiJiirr" u',d other measures toimplement the principle that not more than two-tiirds of the members of electiveor appointive bodies shall be of the same gender. The law proposed here-cannotlimit the principle established.

4' In the interest of justice and implementation of the Constitution, the Bill shouldbe withdrawn.

At this meeting, Hon Chepkonga ordered the team ejected from the meeting.

Chepkonga's Bill went-through the first and second readings but never proceeded tothe third' Meanwhile,the pro[osals he made to give effect to Article 100 of the Consti-tution have not been debated either. To date, Aiticle 100 remains unlegislated despitethe five-year period given by the Constitution and the one-year extension given byParliament having lapsed. The Technical worki"g Cro"f has been or, ,1";-i;rr, i.case there is a likelihood that the_Chepkonga Bill w"ould be'put on vote without noticesince it had gone through second."udi.,g.

Determined to ensure that the Chepkonga Bill did not sail through, NGEC wrote tothe speakers of both National Assembly and the senate to express its members, dis-satisfaction with the Bill31. The speakers never responded to any of the letters.

2,4.6 The Constitution Amendment Bill Number 4 of 201s: The
Technical working Group Bill or tlrc Duale 1 Bill
The Bill was adopt:d jT* the proposar by Technicar working Group earlier pre_sented to Hon Cecily Mbarire with some variations. The Constitution Amendment(No' a) Bill of 2015 sought to amend the Constitution to ensure that the membershipof the National Assem6ly and senate conform with Article g1 (b) that not more thantwo-thirds members of elective public bodies shall be of the ,u-" g".,alr. in" n1rsought to create special seats to 

"rrrrr" the realisation of the gender principle begin-ning with the 12th Parliament for a period o.f 20 years. ny it',"r-, it is hoped that a levelplaying field would have been .."it"d and, thereafter, toth genders could compete
:" 1".."q"31 footing. In support of the Bill, the Technical wJrung Group obr"r.r"dthe following:

' It would ensure that at any one time, the August House would constitutionally
keep to the two-thirds gender rule representation.

' It contained.a gender-neutral provision and would apply in the event the tidechanged to the disadvantag" of -".,.
' It was a simple and direct formula that adhered to the principles on legislation on

31 See letters to Speakers of the National Assembly and Senate.
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a

a

elections as outlined in Article 82 of the Constitution'

It protected and guaranteed the gains already made in the Constitution: Reserv-

ini elective positlons of 47 county women Mi's and six women nomination seats'

It provided room to encourage election of women in order to limit the extent of

its application through propJr"d additional amendments to existing legislation'

Itwasatopping-upmechanismthatwouldonlybeactivatedifvotersdidnot
elect at least one-thirJ "f 

either gender. These additional members are nominat-

ed,eithermenolwomen/proportionatelyfrompartylistsofqualifying.p.]l.i:"^l
parties to meet 1," t*o-tniia, g"r,a", threshold it-t accotdance with Article 90 (2)'

Surprisingly, the proposed Duale. 1

Bill on firif reading was seconded by

chair of the Parliamentary ]ustice and

Legal Affairs Committee Hon Samuel

Chtpkonga, who left the House gaP-

ping sinc6 members were not sure if
ire f,ad changed his mind from what
he had earlier tabled introducing the

word 'progressive' to amend Article
81 (b) of t[" Constitution to have the

gender principle achieved progres-

sively.

The Duale Bill was published on July
24,2015.Its first reading was on july
30,2015.It was introduced for a sec-

ond reading on March 22, 201'6, and

debate finalised on APril 19, 201'6'

There was reason to believe that the

*\"-

NGEC Clnirperson Winfred Lichunn with Speaker of

the Nntional Assenfuly Hott Justin Muturi'

Bill would be passed as there had been extensive tobbying of male.MPs.b,v their

female counterparts to marshal the requisite numbers on the day of the vote' In the

initial division, the Bill got 195 votes oul of the minimum 233 votes required to^Pass a

constitution Amendment Bill. During the second round, the Bill garnered L78 votes

and the Speaker ruled the motion negative'

What is notable from the debate is that realisation of the not more than two- thirds

genderprinciple*u,,"",-'aSawomen,sissueandindeedwashandledassuch.The
debate of the Bill was characterised by bitter exchanges between male and female

Members of Parliament, drawing the iine between the men against it and women

supporting it.

Affirmative action for women was not seen as a constitutional and human rights

issue, and certainly not as a development issue good for-the country' The debate was

a rancorous war of words between women anJmale MPs' This is aptly captured in

the observation by rror'r Ju-"t Nyikal, MP for seme Constituency who cautioned as

follows:
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r!o1(ltou' Hon Deputy spenker. I hozry sot hete uery pntiently /ktetting to the dehate. Istart bv snving t/ttrt the.ilsae o/gender /ns beett discisse,lfonfrry l"nrc snd it is akt,nuseruotiua. I sot bearuse I hltu'./iQ an opportunittT to atork in t/tis is',ny nrun iohfor threc
-years. r /toue seen t/rc za/ae in 

/iscyrliirtg gatttlir issues ,,rtrt,'roi,J*,|crtlru/y ont/ u,it/toutetnot/ons. T/tefoct tttat t1117 o,?:,/., h: t{/;ro/ity heturyen tn" g"irr'i tro /onger nn issuelo be discussad ogaitsr orfor. Ir is cleoi t/t,tiate res/ly neei t/t,tr qr)liry1o, /,orn.ry insocietfl2.

Notably' male MPs are on record for rejecting the Duale 1 Bill on the basis that itgives room for 'people to nominate their girlfri"ends'. The bid to push the Gender Billwas lost on account of male dominance in Parliament where they argued that it was

fj::?::::rve 
to democracy, and that, passing it was tantamount to giving women

lihere was also the narrative that affirmative action for women is elitist and wouldonly benefit urban .*oT". aJ th9 expense of their rural counterparts, even whenthere were deliberate efforts by the iommission to involve grassroots, representa-tives for their contribu.tion in interpreting the issues. yet others argued that womenirn Kenya are not discriminated agiinst aid, therefore, should compete for elections

ll:;lilll#.3l,uil"il,lo. For inJtance, Hon rrung, (,,.,s-,,o had this to,uy a,.i,,s

we nre /taing in o sociery a*ere pmp/e reed to zoork/or zu/mr r/rc.y get. we ore //uutg irt outor/d ruhere Tteop/e need to be cinpetitnte. we ore oiso /iz,utg irt i it,or6 71,71o, zae s/nu/deficoatoge oilr gir/s ro nn/isc t/nt;tltr rlo nor ger onyt/tingfoT frce you hnue ro ,,rii; ;;.T/r only zt'a!/ to a'orkfor lr is to/tg/rr ir orrt rt"r, u,l, ttrc jouirt. gct ctacta4 cortt,/rcrc nndbe co n t c o 11t / /y t eg i n t i is ul,lrte t ih i o/ po r/ h t rc n t,

others like Hon Isaac Mwat)ta, anominated member representing persons with dis-abilities,completely failed to appreciate the need for -oil*,, affirmative action andargued that women are not minorities andaence they should competitively vie forpolitical positions. on the other hand, the Leade, of 'Mino.ity 
Hon Jakoyo Midiworan into trouble by referring to women Mps *ho rarefi -1,.iurr" to debates in par_liament and those nominatEd to county assemblies as",idlers, and ,busybodies, 

whosquander public fundsra.

32 See Hansard Records.

33 See Hon Kang'ata, Mp For Kil.raru; Hansard.
34 Se Hansard records
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MaleMPswhoareprogressivesupportedtheDualel.Bill.Forexample,HonJames
Lomenen Ekomwa said3s:

Thank you, Hon DcputrT speakr for giuittg nta this opporttylity-, I stond to support this

Bill rtith strong ,rnroui. funt I aru ii her,nise of o tarrian. Theftrst zohy I supporl

this Bi// is hccause it is rt tletlicotiort to our motircrs hecausc roere it notfor they za1 c.uld

,ot be lrru,. Tlrc presittenil ,ri t,i' Deputy could not hc here. A// the nrcn could not be here'

wtot npprecialion tlo.you hnuefor.youi,rrn, utho took corc of lou? she perseuered and

carried youfo, nire ,nontl'' n'i tooi 'n" 
of t/ou in 'your ettrly years' Wtat tlranks will t/ou

giue to /rcr?

TltisBi//oppreciatcszt'ott?ctt'Thatisnotenouglt'Theatayyouseefitc-Iaruz)erysmort
- it is the u,ork of a ,r,o,,:,r,r,.- yir,,fn stnys u'i/rout utorttin' /nat roill it look like? I utont to

tcll the trrcn ut/ro r* nri'ttit, f i' 
'oppo't 

this Bi//' ute utill hazte a bettut/ful Pnrliament'

wc/l decornted, ,/rn,, ,,,d "i'ini'i'g' 
I olso support this Bill becattse' in all our hornes'

the peop/c za/ru h,ue h;;; ;;i/ ;r;pgiiit t" nrd tiiirg care of tlmn are.zool?ten. Ez'en tf you

onolysc critico//r1, ,'o,,,'imh"''in the utorlti s" "ry "tpo"ihle 
and passionate' Fortnen'

it is hihlictt/ tnrt n ,ro, ,niit 371n'iz'e through saeat"'Euen rahcn it conrcs to the obligations

thttt zac hsua, I stn sure ruofiett lettlcts taki cnrc of deltenrlnnts snd needy in the community

more tlrnn men. I hoz'e Proof of tltot'

onca toornen /tttz,e been gizten the opportunit.y to lead this notiort, I ttru uery sure we raill

haue responsit /e poai.'ine nealy'in the comtnunity 1,i// le taken cnre of ond rue tuill haz'e

lnnest rtnd responsioi trrirrr. Lit ut, confess nday thot I ort o philosopher. I hoae learnt

the philosop/tt7 o1*o,,rrr) ii,rq,ninisrtt pliilosoplt.y.'l /tn,c rliscoz'ered where discrimination

ogoinst zoottte, ,n,r*io,,,. Ii i, bcr,r,,s, of hisioiicnl itrlustices t'f culture and zuhat ute ull

Eurocentristt. Euen pilio*pt,rr, like Aristo_tle and ilato utere tt// agoirtst *?':*. fh'y

canrc up ruitlt ideas ,i,ri'"iil"i'a thern ond neaer Soue /'"*. ?fpo'!',tities' 
Maybe' they

/elt threotenat. t auri'to'luppurt oslertiorry ry rl,i d!/y plt,i/osoplterc called Heraclitus

thst; "You canrtot step irr tlte'srtnrc rizter tutica"' Euer'ytltittg clungn'

The historicnl dictunts uta houe /rctrrl that women cannot pcrfonn ye ryot 
true' Erten ruhen

it comes to exarflirtotio,r'| girl ,rt,out, nor, 9rs7 utinning ond gettitrg 'As'' Tlrcy hrue been

perfornting zt etl anl rue'li,tlzte mtthenruticiorts. WtU do"u'e rtoiht thett? It is not roritten in

the Bihle thnt they rnrr'oy, /rr1orru. W ore ail critert in the imttge of God and tae o// bear

the superccriptioi of God' Wy nre ae threatened?

I zusnt to chnllange tlte rnen here bectusc t/tis Bill is uery good..B.y passing it, Kenua.ns u'i//,

be uery clez,er. They ,r'iii ,ni tin'" uytryn /tsue been giul t/1'se opportuntties' tlrcr wi//

elect ntore men. Tlta ,ro,' 'i"" 
elacted' tlrc ruorc o'oo'i' ruill he noninnted' It is an aduan-

tageondldonotknoa,zoltethertnenknoztlthgt.Forexlruple,tf2g0-menulillbeelected,
nutoruotically nao-thirds o/'tirt/,grre util!( noruinatei trDffien' So tltose electing wi//

haue that considerstion W,y tloii, n,orry? Tltis is rtnotlter question for us men'

22

35 See Hansard records



3.0 Lobbying strategies to support the Duale BiIl
A clear strategy was developed under the leadership of NGEC that would be usedby the Technical working Gioup in order to ensure ihat the draft Bill was passea inboth houses. The strategies included but were not limited to: engagements with thevarious institutions of Parliament, the Presidency, civil society actori, media, personswith disabilities, private sector actors, county governments and assemblies, .iligio*
leaders, various development partners, UN ig"encies, constitutional commissions, in-ternational and regional committees, professi,onal bodies and the public.

Drawing from the lobbying-strategy, NGEC d9v9l9r9d a powerful ten-point lobby
message in which it called for support of Duale 1 Bill. The message was published
in print media with the help of FIDA Kenya and put in the mailbox"of 

"rr".y 
Member

of Parliament' The Commission led members of the Technical Working c'rouf *no
conducted over 10 key lobbying forums with various stakeholders at national andcounty levels aimed_at influencing the National Assembly to pass the not more thantwo-thirds gender Bill. The Commission, through the support of the International
Republican Institute (IRI), rolled out targetea srVrs -"rrugir-rg to Mps and strategic
influencers seeking support for the nill. ihe ten-point -"rIug" is captured below.

In their annual work plan 201,5-2016, the Commission programme departments con-

n of Kenya (Amendment) Bill 2OI5: Ten points to Note
than Two-Thirds principle

tion of Kenya provides

The Conr
on the N

The Co
for the nciple of equality and
non-di ion stating that men and
women ual and have a right to
equal t , opportunities in politi-
cal, eco , cultural and social spheres.
Discrimi is forbidden. Article 27

2. The S pected to take legislative
and ures including affirmative
action p mmes and policies de-
signed ress past discrimination and

e principle that not more
of members of elective

bodies shall be of the same
e 27 (6) and (B)

,rinciples for the electoral
lude that not more than

members of elective public

(b)). This principle has a mechanism for
implementation in the County Assemblies
and not in the National Assembly and
Senate. (See Article 177 (j) (b) in compar_
ison to Articles 97 and 9g)

4. The mechanism provides that member_
ship of the County Assembly is made of
elected members and ,,number of special
seat members necessary to ensure that
not more than two-thirds of the mem_
bership of the assembly are of the same
gender". Articte 177 (1) (b).

5. The Constitutional Amendment Bill 2Ot5
seeks to provide for a similar mechanism
in Article 177 (j) (b) into the National
Assembly and Senate to ensure that the
not more than two-thirds gender rule is
always met in the two Houses in circum_
stances where any gender is not directly

tmp
than
or appoi
gender.

3. The g
system
two-thi
bodies s

il

of the same gender (Bl
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consideration of competitiveness for
the special seats.

9. Affirmative action needs to be ttme-
bound. The amendment introduces a

sunset clause of 20 years to review the
status and applies to all Houses includ-
ing the CountY Assemblies.

1O. The proposed constitutional amend-
ment is most direct, simple and least

invasive to the content of the Constitu-
tion. lt will ensure that at any one time
the august House is constitutionally
constituted, is gender neutral and guar-

antees gains already made and encour-
ages women and other special interest
groups to vie and seek to be elected' ln

order to pass the constitutional amend-
ment, there needs to be a super majori-
ty of 233 votes.

Ask your MP to support the Hon Aden Duale Bill that provides for the realisation of the

not more than two-thirds gender principle'

Courtesy lRl and NGEC

ducted several county-based interventions and coordinated pubtic debates and

discussions on the sutlect. The Department of the Elderly and Persons with Dis-

ability visited 18 coun'ties to present the proposed Bill and variants of the same

a"rr"iop"a with the leadership of Kenyi Disability Parliamentary Association

(KEDIPA).

In total, the department reached 1,800 persons with disabilities with messages be-

tween january^2015 and February 20L6 andheld six sessions with KEDIPA'
Those
oisited
by the
Department
of the
Elderly and
Persons
with
Disability
to present
the
propo
Bill

3.L Media Engagements

From the onset, the topic of the realisation of not more than two-thirds gender n'le

generated debate in both electronic and print media. Reporters reminded parlia-

mentarians of their obligation. Several news anchors hosted debates on the subject'

These included Yvonne"okwara of KTN, Citizen TV',s Hussein Mohammed' Ann

fijuta and Uduak Amimo, Sibi Okumu of KISS TV and Debarl Aenea of NTV'

other mainstream TV stations such as K24 and. KBC dedicated prime time shows

to discuss the issue with resourceful panellists. similar shows were held as general

discussions on QTV and other urbanand community FM radio stations' The Com-

mission worked with the media and provided speakers for shows as need arose'

24

sed

elected in single member constituen-
cies.

6. The amendment if passed will apply
after the 2017 General Election' Mem-
bers elected on such special seats or
affirmative action seats may only serve

for two terms Including the 47 women
elected from counties in Article 97 (b)'

7. The Affirmative Action provisions do
not exclude any person from contesting
an election in the single member con-
stituencies.

8. The consequential effect of the pro-
posed amendment is that it triggers the
amendment on the guidance for alloca-
tion of party seats in Article 9O' lt also

calls for amendments of the Elections
Act and Politlcal Parties Act to require

lBuntis



JOURNEY TO GENDFR PAR/TY /N POL/T/CAL REPRESENTAT/ON i-,&\l,T:W

tomting to deoelop n ntedin strnt-
NGEC orgnnised seaeral briefing

utith reporters tltrtruglt the
tion of Media Wonrcn in Ken,VO

S t ru c t u rcd h ri cfir t gs u,crc
to the mcdin througlt fonnnl press

tatem en ts and releases.

to influence editors, NGEC met the chair of the Kenya Editors'Guild Mr. Li-
Kaikai on October 2'L,2O1b to seek partnership in support of the Duale 1 Bill thatpending before the National Assembly. The purpose was to organlse a meet-with members of the Guild. The Technical Working Group subsequently held a

with the editors on the Octo,ber 8, 2015 and shared information on the consti-
tional requirements and need to implement the two-thirds gender principle.

editors agreed to partner with NGEC in support of enactment of the Bill, bv writ-
and highlighting why it was important for Members of parliament to pass the

Bill pending in the Houses. Indeed thev lived to their promise since there
increased reporting on the importance of finding a framework for implementing

two-thirds gender rule36

On November 18,2015, the Commission
met senior editors and shared informa_
tion on the need to support full imple-
mentation of the Constitution with re_
gard to the two-thirds gender principle.
The senior editors pledged to support
the advocacy and to disseminate inlor_
mation to the public through print and
electronic media. They further agreed
to host talk shows on the issue and li-
aise with NGEC which would provide
experts.

Editors' Guild Clmirnnn Linus Kaikni makes
n at a breakfast orgarisctl by NGEC to The media further committed to helpmeeting

tnedin support for tlrc ttuo-tlirds gender principle. change the narrative that casts gender
issues as purely women' s rather than

issues. The positive effect of the media engagement was manifest in their
especially from late November 2015. On March 7,20L6, NGEC had Anne

a senior female anchor to moderate a panel discussion in Nairobi durmg
celebration of the International Women 's Dav. Engagements with the media to

this partnership continued during the debates in Parliament. Throughout
lobbying period, the Technical Working Group members made appearances to
te the matter in the media. Other actors led by AMWIK held several meetings
consultations with editors and journalists.

36 records of news headlines and daily topical issues.

In all the meetings, NGEC was invit-
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ed to make presentations on the two-thirds gender issue. In 2015, AMWIK conducted

u ,trray on th" frequency and intensity of coverage of gender equality issues in n'rain-

stream media37. The report showed that NGEC was the leading agency in covering

matters of gender "qruiity 
in mainstream media. The report showed the Commission

Ct-ruirp"rror-, Winfred Lichuma as the most vibrant in the country on the subject'

3.2 Engagement with Religious Leaders

National Gender and Equality Commission considered the religious-coT*Ylily i*.
portant partners ir. r"-"iirtg iupport for the Bitl' On November 6, 20L5' officials of

the Commission had a breikfasi meeting with the Executive of the Nairobi Mothers'

Union of the Anglican Church. In this rieeting, the team-shared information on the

ongoing advocacy for enactment of the constitution of Kenya (No'a) Amendment

Biliof 2"015 to implement the not more than two- thirds gender principle- The Com-

mission found the Mother's Union team quite engaged on issues of gender inclusiv-

iiy ,"a they readiiy agreed to disseminaie information to their members and to be

partners in advocacY.

on August 26,2015, NGEC Chairperson held discussions on the not more than two-

thirds [ender rule with Cardinal lohn Njue, head o{ the Catholic Church in Kenya'

it-r" pr"rpose of the meeting was to exploie support from religious lead-e-rs in making

calls'for political support Xnd goodwill towaids passage of the rule' His Eminence

was in total supportt? the call ind NGEC hoped the-message was passed to Kenyans

through the church. Subsequently, NGEC Inid" follow up meetings with the Catho-

lic WJmen's Association patron and the justice and Peace team.

on Decemb er 8,2O15,NGEC met Archbishop Eliud wabukala, the then head of the

ar-rgH.ur-r Church in Kenya. The meeting focused on the need for gender inclusive-

nes!, notably a key theme in the denomlination. It vvas agreed that the Constitution

should be fully irJplemented and in particular the need to facilitate implementation

of the two-thirds #;;"; principle by enacting Constitution of KenYa (No' ) Amend-

ment Bill of 2015.ihe Archbishop pledged to support the process.

The Commission continued to engage with the Archbishop by telephone' He was

briefed on the status of the debate Jr ii-r" Bill in the National Assembly, ald h^e agreed

to issue a statement encouraging enactment of the Bilt' At his request' the.Commis-

sion prepared notes in poinifoit to guide him. These were also shared for use by

other religious leaders.

Further, NGEC continued to engage with the leadership of the women's Guild of

the presbyterian Church of East-Afiica (PCEA) and shared with them via email the

o."-pug", fo, ud*ucy on the implementation of the two-thirds gender principle'

NAT/ONAL GENDER AND EOUAL/TY CO/'414/SS/ON
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3.3 Engagements with Constitutional Commissions and Inde-pf1d91t office Holders, Civil society orgur,isrtions, profession-
al Bodies and Private Sector

Hon samuel Chepkonga (left) witltfornrcr ataitpersott of CAI otiende Antollo (centre) and KNCHR ChnirpersonKagwirin Mbogori.

The Technical working Group identified these groups as important key influencerstowards passage of the not more than two-thir?s glnder rule and held structuredmeetings with their.membership. Through the foruri of chairpersons of constitution-al commissions and independent officel, NGEC made presentations and called forthe support of the chairs in passage of the Duale Bill.

The Commission engaged with the Kenya National Commission on Human Rights,the then Commission on Implementation of the Constitution, Commission on Ad-ministrative Justice, Commisiion on Revenue Allocation as well as the National Co-hesion and Integration Commission leadership i" catnnf on Kenyans to considervoting for women in the 2013 General Election.

The Ctairperson of the Commission on Revenue Allocation Micah Cheserem madea public statement indicating that it was costly not to elect women since they wouldbe added using nomination through politicai parties at the expense ol 1ur'_pry"rr.Cheserem warned that the .orrrqr""rrir l.: roi-u"ti.,t tn" o.,"_third gender stipu_lation in the Constitution would be dire adding that i;"'y;"r would belorced to payKSh4 billion annually or KSh20 billion for five"years to fi'nance women nominated tothe Senate as National and County Assemblies.

while his message seemed to support the women,s agenda, on the other hand, itappeared to indicate to the countiy that the frame of tile Constitution as it were in
lo-unty Assemblies was a burden lo the taxpayer. Needless to say, this was a back-lash.

National Gender and Equality Commission held several meetings with the Law so-ciety of Kenya in an attemptlo involve the lawyers' boaf in thJ two-thirds tenderdiscourse' The Technical working Group hopei that LSi( members would frelp in
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giving legal guidance and if need be, provide pro bono litigation sen'ices in support

of the two-thirds gencler rule. The Commission Chairperson, in particular' made a

pr"sentation to the"members of LSK in 15 Continuing Legal Education (CLE) sessions

across the country b"i*""r-, january 2015 and Februar12017' There were mixed re-

actions from the lawyers. Wilite some supported the pioposed Bill, others indicated

that affirmative action for women in poiiilcal leaderihip was not necessary at the

moment since Kenyan men and women had attained pirtty, especially in the legal

circles. The Technical Working Group was disappointed that there was no concrete

action from LSK despite the relentless engagement'

Numerous joint meetings wele held to build consensus among CSOs who seemed

sharply divided on the igenda. For example, wlri_le_ some CSOs supported the Duale

Bill led by FIDA 1Ki; ;,h?tt led by the National Women Steering Committee under

the leadership of O"iry et aany and the National Assembly Human Rights Cau-

cus chaired by Hon Algustino'Nleto supported the Green Amendment Campaign

(GAC).

The Green Amendment Campaign Proposed a formula for the implementation of

the two-thirds gender rule tt1ro.fun reserved seats for women that guaranteed im-

fi"r,."r-,o,ion of"the iwo-thirds ge"nder rule at the ballot in the National and County

assemblies. In the Senate, the Biil proposed parity. The campaign had two formulas

(Formula 126 or%);;;" th"t retainstie curient number of constituencies at the na-

tional level, and thJ second one to reduce the constituencies to the previous 2L0' Both

formulae provided for nomination slots to ensure five (5) percent representation of

persons with disaiiliiy. rhe Green Amendment Campaign collected over 700'000

signatures and hoped io galvanise another 800,000 signatures to push for a popular

initiative throughih" .orirty assemblies. This was never pursued after the motion

was lost at the floor of the House raising questions as to whether it was a genuine

move.

The National Gender and Equality Commission called on Hon Martha Karua to

mediate the teams to support one process and speak with one voice' The entry of

Karua into the discussion, g^,r" it impetus on two fronts' First' she held reconcilia-

tory sessions between the fechnical foorking Groug-9-osition and CSOs' Secondly'

she became tn" 
"r-rtrV 

point for NGEC and TJchnicaiWorking Cornmittee who held

many engagemen;;;ith the political parties' le.ad.g1shin, especially the Coalition for

Reforms and Democracy (CORD) team. Karua facilitated NGEC to meet with coRD

leadership. The leaders'issued a ioint statement in support of the two-thirds gender

rule during a meeting held at Seiena Hotel on june 17 ' 201538 '

An initiative spearheaded by the Centre for Multi-Party Democracy-Kenya (CMD-K)'

known as the Thututhi Mbili za Mama Twazitaka Sasa,was running side by side col-

lecting signatures from Kenyans for u popYl.,.linjt'l-allv: if the parliamentary proCeSS

failed. The Centre, under t(e leadership of Njeri Kabeberi, mobilised members and

was influentar in trinil.,g -o*"'t's leuderrhip from lhe 47 counties to make a loud

NAT/ONAL GENDER AND EQUAL/TY CO/U/14/SS/ON
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and strong call for the support of Duale Bill. It was a plan B option in the event that
Parliament failed to pass the framework proposed by ine tecnr-rical Working Group.
So far, it has collected over 300,000 signaturei which are in its custody but thJprocess
was suspended to pursue the Duale Bill. It was a very expensive exercise thailacked
support to enable completion. The Chief Executive Officer made an exit to pursue
other interests and there was no support from the new leadership at CMD despite
her having made assurances.

FIDA (K) was represented in the Technical Working Group by then Executive Direc-
tor Christine Ochieng' (now a judge of the High Co-urt), who actively participated in
the process. In undert*ir-rg lobbying, F]DA oiganisecLcampaign tobbying meetings
across the country and more intensively in 20 counties. The/ o.gunir"i womenrs
leadership within communities to look for their MPs and lobby the"m to pass the not
more than two-thirds gender rule. One week to the day the puile Bill was to be voted
for, having agreed with NGEC, FIDA (K) sent out the message captioned below:

Dear Hon MP, llrc Corstitution Amendment Bi// No.4 is comiry upfor aoting on wednes-
day April 2l 2016. P/ease note tltttt ztotingfor constitationolhiili is pub//c. We ruill be
uotc/ing ond counting on you to uote for tlr Bi//. T/nnk.you.

ThernessaS€ was P_art-9f the lobbying and communication strategy adopted to per-
suade Members of the National Assembly to pass the Bill. This meJ#ge angered both
male and female IVIPs who considered it a threat to them. Many used"the i"rrug" u,
an excuse to vote against the Bill.

In.a dinne_r Te9ling supported by FIDA (K) and women Empowerment Link (wEL)
called by KEWOPA to lobby the male MPs, FIDA leadership was rebuked ar-,d u"-
cused of causing anxiety among male MPs. The blame did not end at FIDA. In one
meeting Hon Cecily Mbarire and Hon Duale confronted Lichuma and indicated that
NGEC and FIDA had failed to respect the MPs and contributed to the defeat of the
Bill by sending out threatening messages.

In her resPonse, the Chairperson indicatecl that she did not see anything wrong with
the message as a lobbying tool. In any case, MPs would come looking f[r voteJfrom
the members of the public. The matier remained a bitter pill in the-mouth of Hon
Duale who constantly reminded Lichuma that the message'contributed to the defeat
of the motion' Lichuma djd not buy into- that argumenibut held that the country
needs to address issues of patriarchy and culture to give women equity in law and
by extension political leadership.
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Hon lsaac Mwaura (centre) makes n point at a meeting to discuss the two-thirds gender principle, With ltim is NGEC

aice Chnir Simon Nduboi (left)

It r'

This was unfortunate considering the effort made by NGEC and the Technical Working

Group members towards the proless. However, in analysing the message,It.was realised

Mps iook it out of context. KEWOPA had identified dinner meetings as instrumental

in providing a conducive environment for female MPs to openly discuss the Bill with

their male counterparts . The dinner meetings offered-male MPs an opportunity to openly

share their misgirri.g, about the not more than two-thirds gender rule' The UN Women,

FIDA, NGEC ur-ra yigf- were at the forefront in supporting the meetings- They financed

at least three dinner meetings on this matter. In addition, UN Women financed several

consultative breakfast meetings held in relation to the subject.

The engagement with the National women steering Committee and Hon Neto through

the exp"eiise of Hon Karua and others, saw the teams join the lobbying process by the

Technical working Group towards the passage of the Dya-le Bill. Hon Ken Okoth/ a mem-

ber of the Green Amendment Campaifn led support of the movement to the Technical

Working Group proposal. He appear"-d it-r r"rr"ral discussion panels and media in sup-

port to it-r" f".n.rical Working bro"p proposal. At the time of the vote, the CSOs and

iSCgC spoke with one voice. However, theBill was defeated on the floor of the House'

On November 25-26,20i.5, NGEC partnered with the International Commission of ju-

rists (lC| and held a conference ai Swahili Beach in Mombasa' The theme of the con-

ference was Achieving Gender Equality in Political Processes, From Theory to Practice:

Lessons from Africu. 
-th" Commission with support from the Norwegian government

commissioned 10 articles and technical papers presented at the conference' There was

robust discussion on the need to fully implement the Constitution and in particular the

not more than two-thirds gender principle' The outcome of the conference was a report

of the workshop proceedirigs publishedty NGEC and a book edited by Iapheth Biegon3e'

on December 7,2015, NGEC met the outgoing Commission on Implementation of the

Constitution (ClC) at their offices and unlersiored the need for them to highlight the

outstanding legislation and need to implement the not more than two-thirds gender prin-
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ciple in their final report. They agreed and issued a supportive press statement.

3.4 Engagement with Parliament

The objective of engaging Parliament was to lobby all members of the National As-
sembly and Senate, the two Speakers, Committee chairs and leaders of Majority
and Minority. National Gender and Equality Commission engaged various groups
among them, Coalition for Reforms and Democracy (cono) pirliamentary"grorp
which pledged to support the Technical Working Gioup Bill.

Respective party members of CoRD - oDM, wiper and Ford Kenya - also indi-
vidually supported the Bill. The Commission furthlr met the CORD'Wo*"r-, parlia-
mentary Caucus and discussed in detail the various options open to them for lobby-
ing fellow parliamentarians as well as political partiei for support. They committed
to be ambassadors of the Bill and as *omer-r, prbmised to go an extra mile to ensure
its enactment.

Following NGEC meeting with CORD women parliamentarians, Hon Gladys Wanga
on November 11, 2015, raised the issue of prioritising the Bill for debate on the floor
of the National Assembly. The Coalition of Reforms and Democracy Women Cau-
cus with the support_of women parliamentarians from the ruling pu.ty presented a
rtemorandum to Parliament, explaining the need for affirmativeiition liw.
With technical support from KEWOPA, among others, the Commission reviewed the
Hansard of the debate and division vote session of Duale 1 Bill. The Commission pre-
pared a brief of critical issues raised, gaps noted in the discussions among -"*b".,and a collection of concerns and questions raised on the floor.

A detailed paPer guiding proposers of the motion was prepared, with each issue get-
ting adequate responses. Anticipated questions were alio enumerated and responses
provided. The paper was shared with all female MPs for reference in raising points
of order, framing arguments and thoughts during the debate session on the second
voting of the Duale Bill.

I's_ !9!bying the President, Depufy president and other senior
Politicians

ln2015, National Gender and Equality Commission (NGEC) lobbied the president,
Deputy President, Opposition chiefs, Speakers of the National Assembly and Senate
as well as KEWOPA. The message wai that the matter of not more than two-thirds
gender rule required concerted efforts across the political divide and it was import-
ant for them to rally their members in Parliam"r-rt to pass the Duale Bill. Neither
side had the numbers in both National Assembly and Senate to pass a constitutional
arnendment bill which requires at least two-thirds of the members to be actualised.
The Commission sought political goodwill from these party chiefs noting that just
mere rhetoric will not be indicative of support for the two-tirirds agenda.
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president Lllruru Kgryatta (scated right) joirrs zoLtrrcn parlinrncntarians and nrcnrbers of the Technical Working

Group for n plroto aftc:r tlrc launch of tltc'Tubatlili Tusitaztti' canrpaigtr'

These forums were helpful in articulating different entry points on the not more than

two-thirds gender principle and some went beyond elective offices to look into the

appointive 
"as well ur p,rbti. offices while others advocated for the overall statutory

reform to mainstream the principle.

The Kenya Human Rights Commission (KHRC) mgde groposals advocating. for a

comprehlnsive equalitl, tu* envisaged under Article 100 of the Constitutiona0. The

udrroca.y targeted legiilators to maishal their support for the Duale 1 Bill and KE-

WOPA was very active on this front.

3.6 Lobbying CountY Governments

The Technical Working Group lobbied various arms of the county governments- The

National Equality and"Gendei Commission engage d the 47 governols_to garner their

support. ei tne community level, workshops were led by FIDA. In 2015, the Tech-

nicaj Working Group held meetings with the Council of Governors in Naivasha and

requested thJm to support the proposal to realise the two-thircls gender principle

beflore the next G"ne.ai Election. The Council of Governors had attended the n-reet-

ing for all nominated women Members of the County Assembly organised by civil

,ofi"ty. The nominated MCAs were identified as ambassadors to bring the ager-rda

forth in all committees of the County Assemblies. The Technical Working Croup

made presentations about the framework in devolution conferences held in 201.4,

201,5, i01.6 and 20'1.7. Presentations were also made to County Assemblies-Annual

Congress of 201.4,2015 and 201.6 as well as in The Speakers' Forums held between

201.4 and201'6.

In 2015, NGEC held a forum with all female deputy governors at the Windsor Golf

Hotel and Country Club in Nairobi to discuss, among others, their role in advocat-
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ing for the entrenchment of not more than two-thirds gender principle in county
governance and 2017 General Election. From then on, thi female deputy governors
became a critical entry point for the Commission's advocacy and lobtying"activities
at county, regional and International levels.

3.7 Lobbying at Regional and International Levels

Through the periodic reporting mechanism at the regional and international levels,
such as the Commission on the Status of Women 1C8ry, International Convention
on Persons with Disabilities (ICRPD) and the African Commission on people,s and
Human Rights, NGEC ensured inclusion of progress reports on fair representation
of women and special interest groups in the gou".r-rur-r." structure. This included
documented progress made in the identificatiotiof u formula for the realisation of the
not more than two-thirds gender principle.

3.8 The Sijeny Bill

The Sijeny Bill was supported by NGEC as an alternative measure at the Senate.
Though the Bill was drafted at the same time with Hon Cecily Mbarire's Bill (Duale
L Bill), the Sijeny Billhas held back after the Government pubiished Duale 1 Bill. The
Commission and by extension, the Technical Working Group considered this Bill as
the Plan B measure for triggering if all other measrr"f fuil"d.

The 
-Sijeny 

Bill, therefore, gained momentum in 2016 after parliament extended the
deadline of drafting Article 100 and two-thirds gender rule legislation by o.. y"o.eldfng August 27,201,6. Even after the Attorne- General haJdissolvei the Tech-
nical Working Group, the mandate of NGEC all"owed it to continue engaging with
the matter of the not more than two-thirds gender rule. The Commission, therefore,
continued with activities of the two-thirds gender rule and pushing for fair represen-
tation of special interest groups beyond 2016.

The Bill proposed to amend Article 97 of the Constitution on the composition of the
National Assembly and Article 98 on the composition of the Senate to ensure that not
more than two-thirds of its members are of the same gender.

It proposed the crea-tion of special members' seats necessary to ensure that not more
than two-thirds of the membership of the National Assembly is of the same g"r-rd"..
The elections for the special seats would be undertaken in accordance with Article
90 of the Constitution. It stated that a person who has been elected for a party-list
seat whether in Parliament or County Assernbly would be eligible for election for
a party list seat only twice. The Bill further prorld"d for a sunset clause so that the
affirmative action provisions on gender representation would be reviewed 20 years
from the date of the next Generaf Election. [f passed, the Bill would take effect with
the 2017 General Election.

The Commission did a lot o{ lobbyrng for this Bill which was ready for the second
reading on February 10, 2016 but deLate was deferred following a point of order
raised by Senator Bonny Khalwale that the Bill concerned the soveieignty of the peo-
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p1e and was, therefore, a matter for referendum as provided in Article 255 of the

Constitution. The Commission provided an advisory on the matter to senator sijeny,

the sponsor of the Bill, for consideration by the Speaker'

The advisory was a brief of how to frame arguments while presenting the Bill as well

u, rr"qr"r-rtly asked questions and correspor'tair'tg responses. A vote was scheduled

to take place on Augrlst 18,201.6but failed owinfto Jquorum hitch' Onty 30 out of

67 senators *"r" prlr"nt in the House and as such, the vote was postponed to the

following week, Wednesday August 24,201'6'

In another Senate Special Sitting and as fate would have it, there was no quorum and

thus no vote. Mose, w"tu.,g'rll, senator for Bungoma, intimated that senator Sijeny

"wanted to reserve herself i nomination as pel the provision on two terms nomina-

tion"al.

On Februa ry 23,2017, lhe Bill was finally put to the vote and defeated' Many women

t"jttr,or, *er" abserlt despite being u*ur" of the voting time. The Bill needed sup-

p&t f.o* at least 45 senatois to move to the next stage, but it was only supported by

)3 out of 67 who were present during voting time'

Senators Mutula Kilonzo jr and Kennedy Mong'are pleaded with Speaker Ekwee

Ethuro to defer the Bill as ii could only be ieintroduced in the House after six months,

but he turned down the request. The senators opposed to the Bill said the senate

was a House of equitV and could not be subjected to the nomination rule' Members

were opposed to th".lurr" that allowed one to be nominated more than once' They

indicated that one should only benefit from the affirmative action once' In reaction

to the loss, NGEC Chairpersor-t gut" her views captured in the Standard newspaPer

as follows.

NAT/ONAL GENDER AND EOUAL/TY COMM/SS/ON

()trr lttt/iticitrts /nut,t/ttir/tr/ t/tttl l/tc grtrdt'r tgtttrlrt rlttt's rtttt tttrtttt'r. T/trtt ts ult.y t/tt'.y ltrtttr'

itrts t/irtt,4l,;i t/tr Arqgrrsl 8, 201 7 brnr'rt/ E/t'ctittrr, r/lhc nunrhat's:trc ttttt ttL'/tiattttl' tt't'

s/rrt// stak'ht r/isstt/ttt,itr/itt,trcttt rts pt,r lht,Cttrtstihttit:ttt, / tltttt't rrtttfursfutttl tt'/t.y tut'lnz't

ru/trtLt/ l/tt, lrrttt-l/tirr/s,gt,ttr/tr rtr/r' tr, ha,t u,,,ttt,ttt issttL'. T/tis is rt ttrttionil issut'rtttt/ thcra is

rt hxtrttitt,g ttrtlt'otril crii'is rf rut'.liti/ ltt rrnlisc il. Ptrlinnauhtrittrs hnu rafitsed ht-t./ttt/ util/r

t/tr rtt,triir. / rlttrt'l t.t/tn.t ltrt/ilit,/ lnrtits fu,qittt'Ttutttctt lttt oltlnrhrtril.tT itt l/tc ptt//s hccLtrtsc

l/tt,srttttt, 1ttty,/t ttlto' lrrtut'fi'rrslnitrl tlrc gt'ttt/cr ru/r rtt Prtr/ittttt'rtl oau l/tt'/tnrtit's' T/tc tt-

,g:,:,r,r,,1 t/,,,i ,,r,,,,r,, s/t,,rr/,/ h,: ns L?tt/)t;tili?,c ns l/tcir tn/r cottttlulirts is ttt'ithcr /tn: ttor
'l/t,,,t', T/,r,r' is tttt ltrt/ilitttl,t\ttttd rt'i// ozu'r f/t ttrrlh'r.frtat lha Prasidcttc.y'

3.9 'The Compromise Bill'- Constitutional Amendment Bill
No.6 of 20L5

Towards the end of 2ol',members of KEWOPA, without any reference-toNGEC or

other interested parties, introduced a new bill (the Compromise Bill to be known as

'Duale 2'). The Kenya Women Parliamentary Association had been tasked with per-
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suading Hon Chepkonga to withdraw his 'Progressive realisation' Bill and instead
support the Duale 1 Bill.

However, instead of getting the required support for the Duale 1 Bill, KEWOpA pub-
lished the'Compromise Bill' or the'Duale Z nin - Constitutional Amendment Bill
No.6 of 2015'.In a meeting organised by NGEC at the Panafric Hotel in December
2015, KEWOPA leadership and a few of iis members explained the origin of the Com-
promise Bill.

Thewomen parliamentarians claimed that their male counterparts in the National As-
s9mlly were not upbeat on the Duale 1 Bill and, therefore, encouraged them to re-
think through a framework that would reduce the number of womenio be nominated
should an election fail to raise the minimum numbers required to meet the threshold.
Neither NGEC, the Techrucal Working Group nor civil ro.i"ty organisations support-
ed this Bill. The Duale 2 Bill proposed a formula that would lead to one-third of the
existing 290 seats in addition to the 47 county seats and the six nominated seats instead
of providing a principle within the entire membership of either Flouses - National
Assembly and Senate.

In case of the National Assembly, one-third should be a factor of 349 members (total
membership) less either one gender already elected or nominated in the House. The
Compromise Bill would, therefr:re, negate ihe not more than two-thirds gencler prin-
ciple as envisioned in the Technical Working Group proposal and Constftution. pro-
ponents of this Bill argued that women should not expeCt free seats but vie for them,
just like men do.

The female MPs also seem to have warmed up to this narrative, with the 16 elected
memb_ers arguing that women should vie for political seats just like they had done.
The 47 women elected from ther counties were also unhappy with their seat that did
not have monetary reward like the Constituency Development Fund (CDF) despite
it having been declared unconslitutional. This was the downfall of the pint women,s
lobbying.

B15d on these arguments, it is r:lear that the legislators had a total misunderstanding
of the constitutional imperativesifor affirmative action. This additional Bill brought ii
confusion and frustration. The llill was hurriedly prepared and, therefore, had irany
technical omissions. The computations propor"d in the Bill were wrongly conceived

aa Itl r I t-lO ).tI
Menrhers of KEW)PA Httrr llncltocl slrcbcsl, (lcft) toith Horr Florctrca Knjuju
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and had it proceeded to the floor of the House for debate, it would have failed on

technical soundness.

The National Gender and Equality Commission rejected the Compromise Bill and

in a meeting with KEWOPA members and other stakeholders indicated to them that

the Bill was contradicting a constitutional principle and stakeholders would not sup-

port it. This confusion ri,as thankfully resolved in February 201'6 ryh9" KEWOPA

agreed to abandon the Compromise Bill and threw their support behind Duale L

gIil. fnis came by after a rl.r*b". of consultations between NGEC, stakeholders and

KEWOPA. However, the Bill remains alive in the House'

3.L0 The constitution of Kenya (Amendment) Bill, 201-8

While various matters on two-thirds [ender principle were pending in courf Hon'

Aden Duale on February 12,2O1,Bpublished the Constitution of Kenya (Amendment)

Bill2018, which is similar to the Compromise Bill in terms of content. Upon review,

NGEC was convinced that despite its earlier position on the Compromise Bill, its ap-

plication would ensure both houses of Parliament would meet the two-thirds gender

principle.

The Commission, therefore, resolved to support the Bill and urged Parliament to pass

it. However, the Commission, upon a call for submission of memoranda, raised a few

issues for reconsideration by Parliament. These issues included seeking amendment

of Clause 2 which provided that a beneficiary of the affirmative action seat could be

nominated for a maximum of two terms so that beneficiaries could only be nominat-

ed once.

The Commission argued that these positions being for affirmative action ought to

empower as many #o*"r'r as possibie after which they could join competitive poli-

tlcs. Other than the gender affirmative action provision, the Commission proposed

that Article 97 (1) (ci which addresses other special interest groups be amended to

address all marginaiised groups in Article 100. The Commission proposed that in-

stead of the affirmative aJtion provisions lapsing after 20 years, Parliament should

review them and have a mechanism which guarantees their existence for posterity.

On October 17,20L8, the Commission, with support from IDLO, organised a half-

day parliamentary legislative dialogue on the two-thirds gender rule' The meeting

brought together stui"hold"r, thatlncluded women in leadership, chairpersons of

senate committees, members of Kenya women Parliamentary Association (KEWO-

PA), leaders of both Majority and Minority in the National Assembly and in the Sen-

ate, distinguished members of the Bench and the Ministry of Public Service, Youth

and Gend[r Affairs. These were the key implementers of the Constitution of Kenya

Amendment Bill No.4 of 2018. The Purpose of the meeting was to set the environ-

ment for the second reading of the Bill and to deliberate on the contents'

Following the issues and concerns raised by the various speakers i1th9 meeting,

it was ag"reed that the Commission's legal lgaa igins forces with MPs Hon' Alice

Wahomi Hon. purity Ngirici and Hon. Millie Odhiambo as well as Senators Kip-

chumba Murkomen ut-td iu-"t Orengo and Ms. Joyce Majiwa to give the Leader of
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Minority Hon. John Mbadi a write-up for presentation before the House by Tuesday,
October 23,2018.It was also agreed that the State Department of Gender Affairs be-
comes part of the membership of the committee that was to do a clean-up of the Bill.

On November-1,9,2018, the Commission held two meetings with various stakehold-
ers' The objective o.f the meetings was t^o derive strategies ior the successful lobbying
of Members of Parliament to piss the Constitutior'r ofk"ryu (Amendment) Bill 2018
which was due for second reading.

The first meeting had 81 members who comprised the Editors Guild, AMWIK, re-
porters from various media houses, Kenya Hlman Rights Commission and the KE-WOP{ leadership. The objective of the meeting was Io ,rg" journalists to provide
anin--depth analysis and coverage of the Bill and to demystlfy certain aspectTof the
Bill that the public had raised co.,cerrls about, particularly tire cost implications of
11|le1enling the principle. The journalists weie taken through the contents of the
Bill and informed about the cost implications of implementing-it. In the afternoon of
the same day, the Commission held talks with KEWOPA. The meeting had 77 par-
ticipants who were once again taken through the Bill's contents and also informed
abo.ut the cost implications of implementing it. The members, thereafter, came up
with strategies of ensuring that the Bilr was passed in parliament.

Debate and Voting

The Constitution of Kenya (Amendment) Bill 2018 came up for second reading on
November 20,2}l9..Leader of Majority Hon. Aden Duale hid promised to call for a

Y9t: i-T"diately thereafter but because of lack of quorum he requested the vote/
division be deferred to the following week on November 28,2018 to allow for more
lobbying.

sadly, however, when the date for voting came, there was again no quorum in the
National Assembly. The House could noi raise the minimum number of 233 mem-
bers required to subject the Bill to a vote. Consequently, the Majority Leader moved
a motion to further defer voting on the Bill to relruary zot9.
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4.0 other Initiatives seeking to Implement the Two-
Thirds Gender PrinciPle

4.1- The Court Process

The National Gender and Equality Commission supported the litigation by civil so-

ciety organisations seeking to compel Parliament to enact the necessary legislation'

One of the matters was Niirobi Peiition No.182 of 2015 filed by CREAW versus the

Attorney General and CIC. On june 26,2015, the High Court through Lady )ustice

Mumbi irJgugl delivered a ruling ordering the Attorney General, the Commission on

tmpleme.iatlon of the Constitrtion and Parliament to draft and table the necessaly

legislation within 40 days of the ruling'

The result was the adoption of the Technical Working Gloup proposed Bill (the Duale

Bill) by the Leader of i4ajority in the National Assembly who moved it for publica-

tion as a Government Bili. In the meantime, the timeline for finding mechanisms to

achieve the two-thirds gender rule was extended by one more year from the date set

by the Supreme Court to August 27,201'6'

syluestcr lv4bittri, nthtocnte for NGEC, ncldrassas tlrc nrcdin aftcr a court rulitrg.

on july 25,2015, the Constitution Amendment $oa) Bill of 2015 was published

and'subsequently tabled before the National Assembly in line with the Technical

working c.orp'i recommendation, and in compliance with the High Co-urt ruling

aforesaii. It was, however, clear that there would not be enough time to debate and

enact the Bill before the August 27,2015 constitutional deadline due to the 90-day pe-

riod required for public paiticipation. The National Assembly, therefore, successful-

ly moved a motion to extend the timelines for this and other pending schedule Five
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legislations by one year, pushing the deadline to August 27,2016.The Duale Bill was
debated on March 22,2016 at the National Assembli and subjected to a vote on two
occasions - April 27,201-6 (195 votes) and May 5,2OtO (179 votes) but was defeated.

After the expiry of the deadline of the August 27,2016, Centre for Rights Educa-
tion and Awareness- (CREAW) and Community Advocacy and Awaieness Trust
(CRAWN Trust)filed petition371. of 2016 onSepiember S,2)16,under Article 261for
{ailure to enact a framework for implementation of the two-thirds gender principle.
The Commission had-been enjoined in the matter as an amicrr.rJu" (friend of the
court)' The matter suffered some delays and did not take off for some time owing to
delaying tactics employed by Iawyers for Parliament through a myriad of interlocu-
tory applications.

However, on March 29,2017 the High Court through Justice John M. Mativo ren-
dered its decision. The petitioners hid moved to Ciurt under Article 261 seeking
orders against Parliament after it failed to enact the necessary legislation on imple-
mentation of the not more than two-thirds gender principle inline with the Supreme
Court Advisory opinion in Reference No.i of zoi2 which held that the framework
ought to have been in place by August 27,201,5 as per the Fifth Schedule of the Con-
stitution.

The court made declarations that the National Assembly and Senate had failed in
their joint and separate constitutional obligations to enact legislation necessary to
give effect to the principle that not more thin two-thirds of thE members of the Na-
tional Assembly and Senate shall be of the same gender and that such failure amount-
ed to a breach of the rights of women to equality"and freedom from discrimination as
well as violation of the Constitution.

The court ordered Parliament to take steps to ensure that the required legislation
is enacted within a period of 60 days from the date of the order ind to re"port the
Progress to the Chief Justice. If Parliament failed to enact the said legislatioi within
the said period of 60 days, the petitioners or-any other person woulJbe at liberty to
petition the Chief Justice to advise the Preside.,i to distlve parliament.

Orr April 4, 2017, the Commission issued an advisory to the Speaker of the Nation-
al Assembly and Senate on the steps to be taken to ensure the court's decision was
complied with within the set timelines. In particular, the Commission advised on
the two (2) similar bills before the National Assembly and Senate that had been de-
feated several times in- the respective houses. Those tilk ur" (a) the Constitution of
Kenya (Amendme"jllY:,+) Bill, 2015 (Duale Bill); and (b) the bonstitution of Kenya
(Amendment) Bill, 2015 (Sijeny Biil).

Both Bills had gone through public participation and the mandatory 90 days had
lapsed since their first reading in line with Aiticl e2s6 (1) (c). Clause a (a) oftheDuale
Bill and Clause 5 (a) of the Sijeny Bill have similar provisions word for word which
are.key.provisions providing for the framework on the implementation of the prin-
ciple' The Commission was of the view that because six months had lapsed in the
case of the Duale Bill and that no division or vote had happened for the Sijeny Bill,it was possible under the standing orders to introduce them for another vote in he
respective Houses.
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The Commission further advised that speakers of both Houses to establish a media-

tion committee in line with Article 113 of the Constitution that would develop a ver-

sion of the bill that the senate and National Assembly could pass and perhaps con-

sider joint sittings to clo so in view of the strict timelines' The Commission noted that

the two-thirds jender principle was a matter that required a bi-partisan approach

across the political divide.

The National Assembly and Senate have since appealed through the Court of Ap-

peal under Civil Appeal No.148 of 2017 challenging Mativo's ]udgment and orders'

the appeal is still pending determination'

4.1,1 Litigation on two-thirds

After the expiry of the August 27, 2015 deadline set by the supreme Court Adviso-

ry opinion,'cRpAw and 
-cRRWN Trust filed Petition 371. of 20L6 seeking orders

against Parliament after it had failed to enact the necessary legislation 1n 
implemen-

tation of the two-thirds gender principle. NGEC was amicus curiae' On March 29'

2017 Justice Mativo madE a declaration that the National Assembly attq Senate had

failed in their constitutional obligations to enact the said legislation and this failure

was tantamount to the violation" of the rights of women to equality and- freedom

from discrimination as well as a violation o] the Constitution. The court ordered Par-

liament to enact the required legislation within 60 days from the date of the order'

The National Assembly ur-ra sen"ate through Civil Appeal No.148 of 2017 challenged

Justice Mativo's decision. The appeal is pending determination'

After the August 8, 2017 elections, both Houses of Parliament still failed to reach

the necessary quota to ensure the two-thirds gender principle isrealised'. Challeng-

ing the.or'rriitrtion of both Houses, two similar petiiions were filed' Petition 397 of

ZOvtZ Uy CREAW and CRAWN Trust were co-petitioners_ againstP;rliament (NGEC

is enjoined as arnicus curiae) and Petition 401- of 2017 filed by IIDA-Kenya against

Parliament and the IEBC NIIEC is an interested party). Both Petitions seek similar

declaration and orders as follows:

Petition 397 ot 2017 Petition 4O1ot 2017

A declaratlon that the composition of the
National Assembly and Senate has failed
to meet the constitutional threshold of
the not more than two-thirds gender
principle

A declaration that the 12th Parliament as
proposed to be constituted would be uncon-
stitutional, null and void

A declaration that the failure by Parlia-
ment to meet the not more than two-
thirds gender principle contemplated
under Articles2T (8) and 81 (b) amounts
to a violation of the rights of women to
equality and freedom from discrimina-
tion and a violation of the Constitution

40

A declaration that the failure by Parliament
to constitute in numbers at least a third of
female representatives as contemplated
under Articles 3 (2), 27 (6) and (8) and 8l
(b) amounts to establishment of an uncon-
stitutional Parliament and a breach of the
fundamental rights of women in Kenya
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An order in the nature of mandamus (ju_
dicial writ) directing parliament that the
first and only order of business is to pass
the necessary legislation to implement
the not-more-than two-thirds gender
principle

An order of mandamus directed to the Re_
spondents to remedy the continuing breach
of the Constitution by taking steps io ensure
that the proposed l2th parliament passes 

-

on priority basis and within timelines as
specified by this Honourable Court legisla_
tion and immediate measures to bring lt to
compliance with the Constitution and that
will ensure that no more than two-thirds of
members of the legislature are of the samegender

An order of mandamus directed to the 4th
Respondent tlEBCl that it presents to parlia_
ment a list of nominees in numbers sufficient
to bring the entire parliament in conformity
with law as provided under Articles 3 (2), i7(6) and (8), and 8] (b) of the Constituiion

A declaration that Gazette Notice No.5735
on the submission of party lists by political
parties published in the Kenya Gazette Vol_
ume CXIX No.76 is inconsistent with Articles
3 (2),27 (8), and 8t (b) of the Constitution

A declaration that Gazette Notices No.7g46,
7847 and 7848 published in the Kenya Ga_
zette Volume CXIX Number 11g detailing the
list of elected leaders to parliament during
the August 8 General Election is inconsist6nt
with Articles 3 (2), 27 (g), and 8t (b) of the
Constitution

Any other or further orders that this
court may deem fit to grant to meet the
ends of justice

Any other or further orders that this court
may deem fit to grant to meet the ends ofjustice

Costs of the Petition Costs of the Petition

The two petitions were consolidated due to the similarities. The matters are still on-goin& with the next hearing slated for January 2019.

4.2 P ost-2017 G eneral Elections

Following the-August 8, 2017 General Election, the elected parliament in both Na-tional Assembly and Senate did not meet the two-thirds g"nd", principle- *pected-ly, two almost similar cases were filed at the High Corrt"i., Nairobi challenging thecomposition of Parliament. PetitionggZ of 2017 rltea uy Centre for Rights Ed-ucationand Awareness (CREAW) and Community Advocacy'ancl Awar"rr"rJ rrrst (CrawnTrust) as co-petitioners against Parliameni and petitio n 401 of 2017 fileduy iroa-xagainst both Houses of Parliament and IEBC. In both cases, NGEC is joined "as amicuscurie and interested parties respectively.
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Petition 397 seeks (1) A declaration that the composition of the National Assembly

and Senate has failei to meet the constitutional threshold of the not-more-than two-

thirds gender prin.ifle, (2) A dectaration that the failure by Parliament to me-et the

not more than two-thirds gender principle contemplated under Articles 27 (8) and

81 (b) amounts to a violatiin of thi righis of women to equality fl-t::.:l^"m 
from

disirimination and a violation of the Constitution, (3) An order in the nature ot man-

damus (udicial *rii; Jire.ting Parliament that the first and only order of business is

to pass the necessary legislatilon to implement the not more than two-thirds gender

principle, (a) Any oih"r"o, further ord"r, that this Court may deem fit to grant to

-""t th" enis of lustice, and (5) Costs of the Petition'

similarly, petition 401 seeks (1) A dectaration that the failure by Parliament to consti-

tute in numbers at least a thiii of female representatives as contemplated under Ar-

ticles 3 (2),27 (6) and (B) and 81 (b)-amounts to establishment of an unconstitutional

parliament and a breaih of the fundamental rights of women in Kenya' (2) A declara-

tion that the 12'h Parliament as Proposed to be fonstituted would be unconstitutional'

null and void, (3) An order of-mandamus directed to the 4'h Respondent (IEBC) that

iifr"r""O to parliament a list of nominees in numbers sufficient to bring the entire

parliament in con{ormity with law as provided under.Articles 3 (2),27 (6) and (8),

and 81 (b) of the constliution, (4) A declaration that GazetteNotice No'5735 on the

submission or prriylirt, uy porit.rl parties publ]slgd inthe GazetteY.ol.ome

CX11 No.76 is incJnsist"r,i *ltn Artiiles Z 1)1, ZZ (8), and-81 (b) of the-Constitution'

[; e a".turation that GazetteNotices No.784 6,7847 and7848 published in the Kenya

Gazettevolume cxIX Number 118 detailing the list of elected leaders to Parliament

duringtheAugustSGeneralElectionisinc"onsistentwithArticlesS(2)'27(8)'and
81 (b) of the Constitution, (6) An_order of mandamus directed to the respondents to

remedy the continu-iUr*.n of the Constitution by taking steps to ensure that the

proposed 12,h Parliament passes on priority basis and witliin timelines as specified

by this Honourable Courtiegislationand immediate measures to bring it to compli-

ance with the Constitution aid will ensure that no more than two-thirds of members

of the legislature rr" .r the same gender (7) Any other or{urther orders that this court

may deem fit to grant to meet th; ends of justice, and (8) costs of the Petition.

whereas petition 397 seeks to compel Parliament to pass the necessary legislation on

two-thirds g"rra", pri.oiple as its first order of business, petition 401 further seeks to

compel IEBC to prlsent u hrt of nominees necessary to ensure that 12th Parliament

meets gender purl,y. e.onsiderable time was expended in dealing with preliminary

issues such as .o.,rtlidution of the two petitions ind stay of proceedings. application'

Generally, considering the seriousness of the orders sought, the Court has not been

serious in dispensi.tg *ltn the matter on priority basis'
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4.3 Development Partners Gender programme

Kenya has a vibrant development partner's Gender Sector Coordination Group. In
|!!\Kenya and the-Ministry for Foreign Affairs of Finland developed a three year
(2013-2016) €57.8 million (KSh6.82 billion) Strategy for Development Cooperation
with focus on support {or gender and worrlen's J.r-,po-"r*ent, human rights and
Sovernance as well as fore-stry and natural resource management among o"thers. In
the area of governance and human rights, Finland is one oithe most pro?ninent do-
nors together with Sweden, Norway, the Netherlands, World Bank, Af.i.u., Devel-
opment Bank, Europen Union, USAID and Japan.

Finland served as the donor co-chair in forestry and gender issues during the period
under review and prioritised the not more than tw6-thirds gender prificiple in allsector meetings and decisions. In 2014, the donor Gender Sect& Coordinating c.orp
through UN Women provided technical support to the National Gender anj Equal-ity Commission on the subject in addition [o pushing for additional resources from
f-1velopment partners that supported governance programmes through EISA andURAIA.

The Gender Sector Working Group received monthly updates from UN Women onthe progress the Commissio., *ur making on the lalntification of a framework to-wards realisation 
?f t|" two-thirds gendel principre. Between 2014 and2016, uN

Women engaged the Commission in ten donor roundtable meetings to discuss theagendl and highlight opportunities available for the county to ident"ify a mechanism
to attain the two-thirds gender principle before August 2017.

ln-201'5, 
-UN 

supported Kenya in establishing a unified framework for development
where all uN agencies.anl o-ft". organs y:"19 form synergies on the derivery ofrapid development under Deriver-as-one (DAo). In the p".[d 201.4-201s, the UNprovided KSh2.7 billion worth of development support foi the most needy and mar-
ginalised in the country' The United Nitions Asittance Development iramework
(UNDAF) is a shift in development programming that allows the Government to take
lead and the UN to coordinate its deveiopment ictivities as one entity. The priorities
of the UNDAF are aligned to Kenya's development framework, the Vision 2030.

The framework which was launched by the President included an indicator on reali-
sation of the two-thirds gender principie and a wider inclusion mandate at the nomi-
native, elective and appointive positions. It is, therefore, clear that between 2014 and2ll9,.development partners supported the work of the Technical Working G.orp
and the Commission on the equallty agenda in line with Deliver-as-one Frailework.
The Framework was disseminatedio the public through a multi-pronged multi-me-
dia approach enhancing public a*ar"r-,esi. At the rr-"" ti*", the prog"ress the Com_
mission was making towards realisation of the two-thirds gender p.lri.ipte was doc-
umented and disseminated through the Deliver-as-one FrXmework.
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4.4 ! oe Mutambu Initiative

Hon Joe Mutambu published the Constitution of Kenya (Amendment) Bill, 2014 that

proposed deletion of article 81 (b) which provides that not more than two-thirds of

the members of elective public bodies snaU be of the same gender' However' this

would not take away the two-thirds gender principle as it is also provided for un-

der Article 27 (8),a frovision that falf uncler the gilt of nigh]1T.d.Yhi+ canlot be

amended without a referendum as provided under Article 255 (1) (e). Tle principle

would remain applicable at the National Assembly with or without Article 81 (b)'

The Mutambu Bill also ProPosed:

l.Scrappingofthe4TseatsreservedforwomenunderArticlegT(1)(b).

Reduction of constituencies fron 290 to 140 effectively reducing the number of

Members of the National Assembly frotn349 to 1'52'

Reduction of counties from47 to 10 (by deleting the first schedule and inserting a

new schedule). The proposed new counties would include coast, Lower Eastern,

Upp", Eastern, Cential,\yanza, North Eastern, Nairobi City, Western, South Rift

Valley and North Rift ValleY.

Reduction of senators from67 to 26 who will be elected thus: 20, a man and wom-

an from the ten proposed counties, and six representing minority communities,

youth and persons with disabilities'

Introducing a new category of two senators representing minority communities

in Article 98 (1) (b).

2

a
J.

4

5

6. Reduction of commissioners in independent commissions from a minimum of

three and a maximum of nine to a minimum of one and a maximum of three

(Article 250).

The initiative did not succeed for obvious reasons of attempting to remove affirma-

tive action gains provided in the Constitution'

4.5 The Moses Kuria'Punda amechoka punguzamzigo'
Initiative

Hon Moses Kuria sponsored a referendum call dubbed Punguzl Mz_18o, Punda,Ame-

chokaliterally meaning'the donkey is tired, reduce the weight'' Tlris symbolicalll'

indicates that Kenyarlr"ut" tired of overrePresentation and the surging public-sector

wage bill. Collection of signatures for the initiative began on january 4,201'6' Hon

fuiia argued that it made".ro sense for a po_or country.like.Kenya to hawe 349 Mem-

bers of the National Assembly and 2,526f,/ICAs. The initiative proposed reduction in

the number of MPs, scrapping of the 47 women members from the counties arguing

if,"y uaa"a no value, r..uppi"g of .nominated 
Members of the National Assembly'

scrippir-rg the Senate whichln his view has no work to do, and scrapping nominated

MCAs. The initiative did not succeed and was overwhelmingly rejected'
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9,0_4" Analysis of Strategies and Processes Used by
NGE! in the |ourney Towards Realisation of The fwo-
fhirds Gender Priniiple Formula

The National Gender and Equality Commission (NGEC) team took up the process in
the search for the formula to implement the not more than two-thirdi gender rule in
political representation as their first agenda item working jointly withlhe then min-
istry responsible for Gender and Ministry of Justice and Constitutional Affairs. This
report reveals that NGEC used several strategies in the arduous journey to realise the
not more than two-thirds gender rule. These included consultations with other key
institutions to forge a way forward in seeking legislative formula for the realisation
of the rule. Two processes stand out: Court and the Technical Working Group.

5.L Court Processes

An important strategy used in the journey was court action. However, the court pro-
cesses were characterised by intrigues and inertia to give a clear solution to a mech-
anism for realisation of the two-thirds gender rule. For instance, although the Attor-
ney Ceneral had sought the Advisory Opinion of the Supreme Court, heiurprisingly
held the view that using nominations by parties to bridge the gap would-resuliin
unduly large legislative bodiesa2. He further argued that for the provisions of the
Constitution to be complied with, there was need to adopt other criieria and that this
may necessitate an increase in the tax burden borne by the citizens and hence the
need for a corrective measure if the constitutional requirements were to be realised.

The Supreme Court, by majority decision in Advisory Opinion, ruled that the gender
provision on the not more than two-thirds principle should be attained progreisively
using legislative and other means including policy, clearly failing to appreciate the
need for affirmative action for women as rightly stated by the then ChieJJustice Wil-
ly Mutunga in his dissenting opinion. The highest court on the land failed to seize the
opportunity to give the country a clear direction on the realisation of the two-thirds
gender principle. The painful journey was marked by confusion and lack of direction
on the part of the Supreme Court.

The fear of women's affirmative action by the Attorney General echoed a general
narrative that was being advanced against its implementation. Indeed, this narrative
prompted civil society groups who included Action Aid, AMWIK, African Wom-
an and child (AWC), ABALOMA Foundation, FIDA-K, CRAWN TRUST, CREAW,
COVAW, Kimbilio Trust, Forum UNGASS AIDS, wangu Kanja Foundation, wom-
en Empowerment Link and Forum for Young Women Politicians (FYWP), among
othe_rs working with Institute of Economic Affairs to undertake analysis on the cost
implications of implementing the principle. The finding was that inthe worst-case
scenario, it would cost a maximum of KSh57.8 annually per Kenyan to give effect to

42 Japheth Biegon (ed) 2016, Gender Equality and Political Processes in Kenya, Challenges and progress, page 58.
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the rule, a sum that was found not to be prohibitive.

The Commission also affirmed the litigation by civil society organisations seeking

to compel Parliament to enact the necessary legislation. One of those matters was

Nairobi Petition No.182 of 2015 filed by CREAW versus the Attorney General and

CIC. On June 26,2015, the High Court through Lady Justice Mumbi Ngugi de-

livered a ruling ordering the Attorney General, the Commission on Implementa-

tion of the Conititution ind Parliament to draft and table the necessary legislation

within 40 days of the ruling. The result was the adoption of the Technical Working
Group proposed Bilt (the Duale 1 Bill) by the Leader of Majority in the National

Assembly who moved it for publication as a Government Bill. The Commission
had been enjoined as amicus curiae (friend of the court) in a petition 371,-of 2016

instituted by Centre for Rights Education and Awareness (CREAW) and Commu-

nity Advocicy and Awareness Trust (CRAWN Trust) under Article 261, for failure
to Lnact a framework for implementation of the two-thirds gender principle. To

date, the outcome of the petition has not resulted in the realisation of a framework
for implementation of the two-thirds gender principle.

One important observation on the process is the sheer lack of interest by relevant

bodies [o obey court orders. Patriarchy seems to be so entrenched in all the rele-

vant bodies that even disobeying orders of the courts is not frowned upon.

Those who
aoted for
the Duale
Bill in April
201_6

How the
Bill scored
in May
2016

t79

5.2 The Technical Working Group Process

A clear strategy was developed under the leadership of NGEC that would be used

by the Techniial Working Group in order to ensure that the draft bill from this

pio."r, was passed in both Houses. The strategies included but were not limit-
Ld to' 

".tgug"-"r'rts 
with the various institutions of Parliament, the Presidency,

civil society actors, media, persons with disabilities, private sector actors, coun-

ty governments and assemblies, religious leaders, various development partners,

UN agencies, constitutional commissions, international and regional committees,

professional bodies and members of public.

National Gender and Equality Commission, as the Secretariat to the Technical

Working Group and by virtue of its mandate held consultative and awareness

creation workihops with Governors, constitutional experts and special groups

and technocratsa3. Additionally, NGEC made a 'Call' for proposals through the

local dailies on September 24,201,4 and received 15 proposals from individuals
and organisations ilike*. Funding to these processes was provided by United Na-

tions Development Programme (UNDP), Norwegian Government and UN Wom-

en while the Attorney General's office provided the requisite technical support.

These sessions were helpful in articulating different entry points on the two-thirds
gender principle and some went beyond elective offices to look into the appointive
fs well is prrtli. offices while others advocated for the overall statutory reform

43 Milly Lwanga 2015-Towards realisation of the'?/. gender principle report on the summation of the consultative

process on the proposed framework, page 4.
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mainstream the principle. The Kenya Human Rights Commission (KHRC) pro-
posals advocated for a comprehensive equality law envisaged under Article L00
of the Constitutionas. Refining and finalising of the plans proposed was done after
various meetings with the Justice and Legal Affairs Committee between Novem-
ber 201.4 and January 201.5.

The advocacy targeted legislators to marshal their support for the bill and Kenya
Women Parliamentary Association (KEWOPA) were very active on this front. The
Commission engaged the Governors to garner their support. The Federation of
Women Lawyers (FIDA) led workshops at the community level and other civil
society organisations such as the National Women Steering Committee through
the Green Amendment Campaign began a drive to obtain one million signatures
as stipulated by the Constitution for any constitutional amendment. The Kenya
Human Rights Commission led in the Equality Bill formulation and the Technical
Working Group worked with the Ministry of Devolution to push this policy ini-
tiative. Experts like Kare Vollan and Ghottrel Ghai provided examples of gender
quotas for consideration. Members of the Technical Working Group also engaged
the media to highlight these issues.

5.3 Lessons Learnt from the Process and Strategies

The constitution of the Technical Working Group holistically captured the repre-
sentation of relevant agencies drawn across different arms of the Government and
civil society groups with distinctive mandates. There was also deliberate effort to
capture public input through media outlets and call for memorandum across dif-
ferent social groups as well as the engagement of the devolved government struc-
tures through consultation with Governors. Noble as they maybe, there should
have been more concerted efforts to bring on board community views through
community-based social meetings on the process and strategy for realising the
two-thirds principle to diffuse the elitist tag.

Multiple groupings and consultative forums provided rich avenues for feedback
into the two-thirds gender principle journey. Most significantly, drawing from
the experience of seconded international experts gave room for cross-comparison
with other normative frameworks working in other jurisdictions.

Valuable and important propositions as well as feedback was provided through
consultative forums and a call out for proposals. While a lot of the focus was on
engendering Parliament, similar focus should have been directed to engender-
ing local governance at the village level including within Neighbourhood Watch
mechanisms (Nyumba Kumi initiative). Engendering decision-making organs
should be a cumulative affair and process from the grassroots to the apex. Societal
change is driven by every day experiences and exposure while facilitating wom-
en's inclusion in local mechanisms would have the effect of normalising equality

{5 Synopsis of the Affirmative Action Bill 2013
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in leadership at all levels.

However, more initiatives on stakeholder engagement and training as well as
civic education and outreach programmes, working closely with the media and
civil society organisations to inform the citizens about the two-thirds gender
principle would have helped put pressure on legislators. This would have fos-
tered a sense of public accountability and especially of such a huge constitu-
ency base as women. While the proposals were comprehensive in content, the
push for affirmative action should have been directed to the political parties
and electoral legislation, training, sensitisation or such other forums that have
been explored to sensitise the Justice and Legal Affairs Committee and legisla-
tors on the importance of engendering the political arena. A mechanism should
have been developed for constituency teams made up of citizens to lobby their
respective leaders at the grassroots level.

While the Constitution has given the country formal equality, the conservatism
of the highest Court and Parliament has ensured that the legislative mechanism
for realisation of the two-thirds gender rule has not materialised. Patriarchal
attitudes coupled with ignorance about constitutional imperatives still rule in
these institutions. However, looking back at the Constitution making process,
gender had been one of the most divisive of the nine contentious issues.

It is imperative to look at the comparative analysis before proposing the way
forward for Kenya.
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I 6.0 Comparative Overview

i6.1 Uganda

The Ugandan Constitution has specific articles that take women's rights such as
political leadership issues into account. Uganda emerged from the Guerrilla War
in the 1980s where women fought alongside men in the National Resistance Army
under the leadership of His Excellency Yoweri Museveni. To counter the previous
regime that was seen as autocratic, Museveni introduced popular democracy in
which the civil society organisations exercised power in a five-tier system of local
councils.

For instance, Article 32 of the Ugandan Constitution provides for affirmative
action to correct past injustices. Article 78 (b) provides that every district shall
have one woman representative in Parliament and Article 108 (b) provides that
the Government shall ensure that one-third of the local councils shall be women.
These quotas have greatly enhanced women's participation in national politics in
Uganda. The constitutional provisions include affirmative action to reserve seats
for women in the national Parliament. It has both constitutional and legislative
quotas at sub-national level for women's representation. In the Ugandan system,
Parliamentary elections is on first-past-the-post (FPTP), in addition to this, the
Constitution mandates that every district should elect a woman representative
to Parliament. Female representation in Uganda is secured through the separate
women's elections. In addition, at the local government level, there is a decen-
tralised system of governance of a five-tier local council system ranging from the
Local Council I at the village level to Local Council V at the district level. All these
councils are required to have at least 30 percent women representation

Parallel to the Local Council system is the National Women Council. This system
was introduced in 1993 mainly to mobilise women for social, political and cultural
activities. A member of the Women Council sits in the Local Council to ensure
women's needs and concerns are represented. In this case, there is a comprehen-
sive systematic procedure that ensures women's political representation from the
basic unit of governance i.e. Local Council 1 to the highest level at Parliament. The
system also helps change perceptions on women's leadership and ability as they
are infused in all levels. However, the full impact on socio-cultural perceptions
are yet to be researched on. In addition, having a dedicated Women Council sys-
tem helps to nurture female leadership and infuse decision making with women's
concerns. It is, therefore, not a surprise that Uganda had the first woman Vice
President in the East African region.
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6.2 Rwanda

Rwanda is ranked top in the world for having 64 percent women's representa-
tion in politics and positions of power, surpassing the Nordic countries. Emerg-
ing from conflict, its leadership recognised women's critical role in develop-
ment and the need to involve them in social, economic and political spheres of
life. As part of reconstruction and reconciliation peace processes, law reforms
were undertaken that saw the Constitution of Rwanda subjected to radical
changes to reflect the people's wishes. There are three critical power structures
in the Rwandan government, namely the Senate, Chamber of Deputies and the
Women's Council that specifically ensure women are brought on board in all
areas of decision-making.

The new constitution was formally adopted in 2003. Article 9 of this constitu-
tion embraces the principle of gender equality and explicitly outlines the Gov-
ernment's commitment to ensuring equal rights between Rwandese women
and men without prejudice to the principles of equality and complementarity in
national development. The Rwandan Constitution has a provision that reserves
at least 30 percent seats in all decision-making organs. Article 54 mandates po-
litical parties to reflect in their recruitment the composition of their governing
bodies and operations in the spirit of national unity and promotion of gender
equality. Similarly Article 76 (2) specifically reserves 24 seats for women in the
Chambers of Deputies.

The Senate is considered as the Upper House of Rwandan Parliament and is
composed of 26 members who are either elected or appointed and serve for
eight years. Of these, 30 percent must be women as stipulated in the Consti-
tution. The Senate membership composition is a mixed one, as there are some
members who are elected by provincial or sectoral councils, others are appoint-
ed by the President and other national organs.

The Chamber of Deputies is considered the Lower House of Rwandan Par-
liament. It is composed of 80 members, out of which 53 are directly elected
through a proportional representation system. The rest of the seats are contest-
ed as follows 24 seats (30%) are reserved for women and are contested in wom-
en-only elections with no male contenders. The fact that 24 seats are reserved
for women does not bar women from vying for election for competitive seats
with men to boost their numbers in Parliament. Women leaders are elected by
women from each province and the capital city of Kigali. There are two elected
by the National Youth Council and one by the Federation of the Association of
the Disabled. This requirement is also entrenched in Article 76 of the Rwandan
Constitution providing more opportunities for quota systems in women's rep-
resentation.
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The Women Council was established under the Ministry of Gender and Women
in Development. It is composed of 10 members. The Women's Council is made up
of grassroots structures elected at the smallest administrative unit by women only,
and then through indirect election at each successive administrative level such as
sector, district and provincial. They operate parallel with the general local councils
and their main concern is representation of women's concern. The members of the
Women Council are mainly involved in capacity and skills training at the grass-
roots level and awareness raising on women's rights and gender issues. There is
a seat reserved specifically for the head of Women Council in the General Local
Council. This is aimed at ensuring official representation of women's needs and
concerns in the Council and a bridge between the Women Council and the Gen-
eral Local Council. Through this system, Rwanda has been able to record notable
Progress in women's representation at all levels ir-r decision-making. This has been
powered by a strong political will and commitment at the top to promote gender
equality through action.

'6.3 South Africa
lSince the end of the apartheid era, South Africa has increased women's representa-

Ition in politics and positions of power. Both women and men played a critical role
[n South Africa's political struggle for liberation against apartheid. It has a system

icf proportional representation and party lists for the electoral process. During the
finaking of the constitution of the new South Africa, between 1992 to 1994, wom-
pn's organisations played an important role in ensuring women's issues were en-
penched in the new laws to promote gender equality. The Constitution does not
frave a provision for quotas even though Article 9.2 provides that the Government

fhall take measures to ensure the achievement of equality.
I

fhe trrtunicipal Structures Act of 1,998provides that as far as councillors selectecl by
proportional representation from party lists is concerned, every party must seek
to ensure that 50 percent of the candidates are women and that female and male

{andidates are evenly distributed throughout the list. The approach adoptecl by

fouth Africa for drawing up party lists of candidates for the National Assembly
{nd provincial legislatures ensures that at least every third person on the list is a

{voman securing at least the 30 percent of women's representation. In South Afri-
(a's first democratic election in1994, the African National Congress (ANC) adopt-
(d a 30 Percent quota for women in its Political Party List. This initiative saw an
ifrcrease of women's representation from three to 27 percent in one election from
\994 to subsequent polls.

l

,ft the local level, ANC has adopted 50 percent quota for women party list. The
ifcrease in women's representation is attributable to ANC's commitment to a min-
i{num 30 percent representation of women at all levels of decision-making. The

flrovincial structure, which bridges the gap between traditional and modern gov-
e[nance, has benefited from ANC's policies. Each of the South African nine prov-
i{rces is headed by a Premier (Governor), who is extremely powerful. In the 2009
efections, five women were elected Premiers surpassing of the four males for the
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first time since independence. This was a major gender score for South Africa as

women are now recognised and elected to head this previously male-dominated
position.

6.4 Observation
In the three examples reviewed, we note that women actively participated in Con-

stitution making and they were all coming from a period of strife. We note that
political goodwill in the provision and support for gender measures is crucial. In
all the cases, there are strong women councils in Uganda and Rwanda as well as

the Women's Wing in ANC of South Africa. These entities have contributed great-
ly in ensuring the capacity building of women at the grassroots level and inclusion
in decision-making. The issue of engendering decision-making is seen at all levels
and not just Parliamentary but also at local governance as is the case in Uganda.
These constitutions, as well as legislative and voluntary quotas, are very specific in
terms of the numbers for women's political inclusion and they all have well spelt
out mechanisms.

6.4.L Ethiopia as an Emerging Case Study
Women make up about 51 percent of the Ethiopian population. In spite of these

statistics, wornen have been having minimal political participation. Lack of com-
mitment for increased women participation and absence of sufficient political
knowledge about women representation have been some of the problems for poor
participation of women in politics. The Ethiopian Constitution recognises wom-
en's equal rights with men in the political, social, economic and cultural spheres.

It stipulates that women have the right to take part in the conduct of public affairs,
directly and through freely elected representatives, the right to vote and be elected

to any level of government offices and to be a member of any political organiza-
tion, iabor union, trade organization or employers or professional association of
their choice.

In Ethiopia, women and girls like those in many developing countries, Kenya in-
cluded, are strongly disadvantaged compared to boys and men who are born with
male privilege that girls and women have never come close to achieving. This is
mostly due to patriarchal societal systems and gender norms rooted in patriarchy
which perpetuate gender inequality and discrimination. Girls are brought up with
the notion that they are inferior to men and their place is in the home.

Through education this notion is being slowly dispelled but Kenya is way be-

hind Ethiopia as far as embracing gender equality in leadership is concerned. For

gender equality in leadership to be realized in Kenya, we have to go beyond en-

ih.ir-ring principles of equality in the Constitution and deal with the structural
dimensions of gender inequality which impede the race for equality by preventing
women from entering the race in the first place, let alone win it.
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we have to acknowledge the invisible brick walls, barriers, debris, and roadblocksa woman must pass through to enter the race. The Constitution amendment billNo'4 of 2018 on the imple-mentation of the two ar',i.Jr g""der rule attempts toachieve gender parity in Kenya,s representative leadershi.p.

Historically women have been under represented in leadership but the situationhas changed dramatically.yid.", theprogressive, transformative, gender consciousleadership of the Prime Minister or ttnl6pia euiy an-"Jwho appreciates that toachieve gender equality in leadership, it is imperative ,hut *o*"n are appointedto top leadership positions.

under his leadership, Ethiopia, the second most populated country in Africa, be_came the second state aftei Rwanda in the contir-rent to hawe equar gender rep_resentation in the cabinet. Half of the current Ethiopian cabinet is ..'"-rf.i*a .r*:T"1' Previously i f:y groups have arwayr u"""'i"-pJwer but the new cabi_net is also more ethnically dirrerse than ever, representing g0 different ethnicities.The need to empower giils and women cannot b" o,u".-"-*phasized. tt r-ratrrattyfollows that empoweriig women and putting more women on senior readership

,o"t:'l':.Hs 
crucial for the rearization of surtJir-rabl" d;r;pment and prosperity
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7.0 Lessons Learnt and WaY Forward

. Affirmative Action and equality for women cannot be achieved easily' A single

most important drive for the iction is undivided political goodwill from the

ruling part/, opposition and political elite. There aie lessons to be drawn from

.or,liri", slch-as Uganda, Rwanda and South Africa'

. Although the Constitution of Kenya provides a solid ground for entrenching

the principl", "i;;;iiiy 
,"a i".r,irio'" in all spher"t oI lif" including political

representatio., poir", giu*"r, patriarchy and negative,stereotypes continue to

inhibit decision-makers in key lnstitutitns. This stands in the way to realisa-

tionofwomen,Spolitical"*po*",*""t.r"future,focusandresourcesshould
target cleconrtrultion of these minds through sensitisation and education'

. Patriarchy knows no bounds as women themselves can be its agents' There is

need to build ur"rJ r,r"r1gthen alliances with g_ende1 male champions, within

and outsid" puriiu*"nt i,trich is tneltrmal pJtitical system. It is these kind of

strategic ufUur-r."r lf.ut enhance the capacity of any interest group to become

influential i" u*ii"g and advancing a desired agenda in different contexts'

. There is clear need in the future to induct all incoming legislators on their re-

sponsibilityu,M"''.,b",sofParliamenttorespecttheConstitutiononmatters
of gender i., g"r.r;rui and affirmative action in particular for them to under-

stand the need for responsible articulation in deiision-making' In this regard'

there is r,""a t" ""gutl 
nlor" with academicians in these fields.

.Womenanclgenderactivistsneedtoforgestrategicalliancesatalllevels.For
example, fgWOpe at the Parliamentar:y and cJmmunity levels with FIDA

on the legal side a;."g other relevant institutions. The alliances need to tran-

scencl ,-rutior.rui ,r-rJ r"g]or,ut boundaries so that where necessary the Govern-

mentCanreceiveplessureorsupportfrominternalandexternalallies.Itwas
felt that lessons wlre not learnt from previous efforts such as attempts towards

the achievement of women-friendly constitutional provisions'

.Patriarchyremainsaliveandinsidious.Greatcareshouldbetakentoensure
detailed ,"a",,t.,"aing of implications of even the most benign actions. For

instance, is,lack of time, used as ;;;"gy to delay or result in rushed through

gender pro,rlrio',"? Is ,time' or'lack "tit u variable in these delays or a coin-

cidence? Was the silence in Article 177 onrealisation of the two-thirds gender

p.irt.ipt" deliberate to deny women their rights?

. Do court decisions such as that of the supreme Court Advisory of 2012 and the

2015 High Court determination the only impetus needed to push the Legisla-

ture into action? Has the fo.r, of g",1J"i "q,utity 
activists been manipulatively

directed to look at the legal aren"a at the 
"*p"n "_ 

of overlooking the real cul-

prits in tf.," ro.irf and culiural systems that ire fighting by all means necessary

io protect the male bastions of power?
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'o affect the attitudes of the citizens on defeminising the quest for gender equal-
there is need to adopt more bottom-up and citizen-driven processes. Further

this, there is need to embrace more nuanced gender-specific mechanisms and
up approaches keen on developing women's competence as electable can-
Even the advanced theory of'equality of results' from the original'com-

tive equality' guaranteed by rights to vote and compete will only be achieved
bly when the foundations of discrimination are solidly and continuously

rather than taking a final solace in the provisions of remedial measures
the form of quotas.

yan political system - the-first-past-the-post - has never been known anv-
in the world to deliver gender parity. Countries like Rwanda and South Africa

benefited from the proportional representation system. Kenya may wish in the
term to review its electoral system.
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8.0 Conclusion
The journey undertaken by the National Gender and Equality Commission (NGEC)

frorn 2012 io 2017 towards the achievement of a legal framework for the realisation of

the not more than two-thirds gender principle has been long and complex, character-

ised by distortions, betrayals and power games.

As stated by NGEC Chairperson Dr. Joyce Mutinda in the foreword to this report, this

has only led to a sobering realisation that attaining affirmative action for women is not

easy and cannot be achieved by sheer commitment by its champions. Hope lies in the

."uiity that the Constitution of Kenya provides a solid ground for entrenching the prin-
ciplei of equality and inclusion in all spheres of life including political representation

as an irreducible minimum.

Although no framework has been put in place for the implementation of the not more

than tw:o-thirds gender principle, the journey started by NGEC has generated ready

bills that Parliament can draw from and give the country a working document as or-

dered by Hon Justice Mativo on March 29,2017. This decision required a framework
for impiementation of the principle within 60 da1,s of the ruling and in line with the

supreme Court Advisory opinion in Advisory opinion No.2 of 2012.

In a visionary manner, NGEC advised that Speakers of both Houses of Parliament

could establish a mediation committee of members in line with Article 113 of the Con-

stitution to develop a version of the Bill that could pass and consider joint sittings to

do so in view of the strict timelines. The 60 days have since elapsed without the frame-

work being realised.

Of historical importance, however, is the fact that no effort was spared by NCEC

during the period under review to press for a legal framework for the realisation of the

principle. Th" Co.n*ission's hope is that in future, no effort should be spared to en-

iure that the women of Kenya reip the benefits of the Constitution to take their rightful
position in political participation.
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