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i Chairperson's foreword
The petition regarding excision of Mt. Kenya Forest pursuant to Legal Notices No. 68/75 and

10711977 measuring 384 hectares for the settlement of squatters was tabled on Tuesday 2}th
February 2018 pursuant to Article 119 (l) of the Constitution and Standing Order No. 225 (l) (a)
by the Hon. Speaker on behalf members of Mt. Kenya Forest Squatters and residents of Meru.

The House, pursuant to Standing Order 227 referred the petition to the Departmental Committee
on Lands Tuesday 20th February 2018 for preparation of the Report. The Committee received the
petition on Tuesday 20th February 2018 and set out a procedure for its consideration and to report
to the House as set out in Standing Order No 227(2).

In considering the petition the Committee undertook a field visit to Buuri Constituency, Meru
County on22"d to 24h March 2018 and held meetings with the Petitioners and other stakeholders.

The Committee also held meetings with the Chairperson, National Land Commission and the Chief
Administrative Secretary, Ministry of Lands & Physical Planning on Thursday 26'h July 2018 and

representatives of the family of the late Jackson Harvester Angaine on Thursday 9th August 2018.

The Committee is thankful to the Offices of the Speaker and the Clerk of the National Assembly
for the logistical and technical support accorded to it during its sittings. The Committee is also

thankful to the Chairperson, National Land Commission, the Chief Administrative Secretary,

Ministry of Lands and Physical Planning, the Petitioners and the representatives of the family of
the late Jackson Harvester Angaine for the submissions they made to the Committee.

On behalf of the Committee, and pursuant to Standing Order, 227 it is my pleasant duty to table
the Report of the Departmental Committee on Land on its consideration ofthe petition by members
of Mt. Kenya Forest Squatters and residents of Meru regarding excision of the Mt. Kenya Forest
pursuant to Legal Notices No. 68/75 and 10711977 measuring 384 hectares for settlement of
squatters.

Hon. Dr. Rachael Kaki Nyamai, MP
Chairperson. Denartmental Committee on Lands
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EXECUTIVE SUMMARY
The purpose of this report is to respond to prayers made by members of Mt. Kenya Forest Squatters

and residents of Meru in a petition regarding excision of the Mt. Kenya Forest pursuant to Legal

Notices No. 68/75 and 10711977 measuring 384 hectares for settlement of squatters.

The Committee noted that Article 67 (2)(e) of Constitution mandates the National Land

Commission to initiate investigations, on its own initiative or on a complaint, into present or

historical land injustices and recommend appropriate redress. The issues raised in the petition

merits admission as an historical land injustice claim. Further the Petitioners had filed a historical

injustice claim with the National Land Commission on the same matters raised in the petition.

Therefore, there is need for the Commission determine the case with a view to address the plight

ofgenuine squatters.

The Committee observed that the Petitioners allege that they were promised by H. E. President

Jomo Kenyatta, in the early 1970s, that part of Mt Kenya forest in Ontilili forest station would be

excised for their seftlement. The family of Jackson H. Angaine also argued that the contested land

was hived off from the forest following an application made by the late Jackson Harvester Angaine

and the land was lawfully allocated to the Angaine family. However, the two gazette notices No.

68 of 1975 andNo. 107 of 1977 which allowed for the excision of part of Mt Kenya Forest did not

expressly indicate who the intended beneficiaries of the excised land were. Therefore, apart from

the assertion made by both parties the Committee did not find any evidence to indicate that the

excision of the forest of was meant to benefit either party.

The Committee also noted that the late Jackson Harvester Angaine took passion of the contested

land and was issued with ownership documents while serving as the Minister of Lands and

Settlement. This clearly indicated a possible case of conflict of interest.

The Committee observed that the Petitioners through Lucy Mirigo and 550 others had filed and

lost a case in court on the matter. They later appealed in the High Court in Nyeri in CA No.227

of 201 I seeking an order of review of the allocation of the land to the Angaine family and Home-

Grown Kenya Ltd. They also lost the appeal.

The Committee also noted that the Petitioners had filed a historical injustice claim with the

National Land Commission on the same matters raised in the petition. Therefore, there is need for

the Commission to expedite the determination of the case with a view of addressing the plight of
genuine squatters.

In response to the prayers by the Petitioners, the Committee recommended that the National Land

Commission should determine the historical injustice case HS 08512017 lodged by the Petitioners

within three months with a view to settling the genuine squatters.

).
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Y 1.0 PREFACE

1.1 Mandate of the Committee
The Departmental Committee on Lands is established pursuant to the provisions of Standing Order
No. 216 with the following terms of reference:

(i) make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

Ministries and departments;

(iii) study the programmes and policy objectives of Ministries and departments and the
effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the House

or a Minister.

(vi) study and review all legislation referred to it

1.2 Committee subjects

The Committee is mandated to consider the following subjects:

a) Land Policy,
b) Physical Planning,

c) Land Transactions,

d) Survey and Mapping
e) Land Adjudication

0 Settlement

g) Land registration
h) Land Valuation
i) Administration of Private, community and Public Land
j) Land Information and Management System

1.3 Oversight

The Committee oversights:

i. The Ministry of Lands and Physical Planning; and

ii. The National Land Commission

5
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1.5 Recommendations

In response to the prayers by the Petitioners, the Committee recommends that the National Land
Commission should determine the historical injustice case HS 08512017lodged by the Petitioners
within three months from the date of tabling this report with a view of settling the genuine

squatters.

)
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2.0 INTRODUCTION

2.1 The petition was conveyed to the House pursuant to Standing Order 225 (2) (b) by the

Honarable Speaker and was signed by Patrick Muriuki Kirigia, Robert Wanjau Gichohi

and Joseph Mwangi Maina on behalf of members of Mt. Kenya Forest Squatters and

residents of Meru County.

2.2 Pursuant to the House rules, the petition was referred to the Committee on Tuesday 20fi

February 2018 for consideration and preparation of a report. The Committee considered

the petition pursuant to the provisions of Standing Order 227 .

2.3 The Petitioners wished to draw to the attention of the House to the following, that: -

a. Mt. Kenya Forest was originally gazetted as per proclamation No. 48 of 1943,

which indicated that the forest covered an area of 277236 Hectares. Over the years

various altemations to the boundaries of the said forest were made mainly for the

settlement ofthe growing number of squatters owing to the social dynamic structure

since many Mau Mau members had been displaced. The forest was also exercised

to create Mount Kenya National Park;

b. The Petitioners' parents settled in Mt. Kenya Forest at Ontulili Forest station with

their families in the early 1950s and in 1970 s. They worked at the station as

employees of the Forest Department;

c. On or about August/September 1970 the squatters appointed six representatives,

namely: Gichohi Gikandi, Githaiga, Williet Mwangi, John Kahuthu and Mwai

Kanja to lead a delegation to H. E President Jomo Kenyatta at his Gatundu home

to request him to facilitate the allocation of part of Mt Kenya forest at Ontulili forest

station for the settlement of the squatters, who were related to the Petitioners this

petition;

d. H.E. the president reportedly directed the then Minister for Environment and

Natural Resources Hon. William Odongo Omamo and the then Minister of Lands

and Settlement Hon Jackson H. Angaine to identify a suitable portion of Mt Kenya

Forest at Ontulili Forest Station for excision and allocation to the landless squatters;

e. On 1Oth September 1970, the two Ministers visited Ontulili forest station within Mt
Kenya Forest and the event was reported in the Daily Nation Newspaper of 10ft

September 1970;

f. Two gazette notices were issued No. 68 of 1975 and No. 107 of 1977 which allowed

for the excision of 384.1 and 564.2 hectares of land from Mt. Kenya Forest

8



respectively. Thereafter the land was surveyed and given land reference numbers
No. 13269 andNo. 12234 respectively

g. A total area of 930 Hectares was excised in Ontulili block of Mt Kenya forest for
the settlement of squatters who leaved in the same area at the time. However, after
the degazzement of a portion of the forest as per gazette notices No. 68 and 107 of
1975 and 1977 rcspectively and the subsequently upon completion of the
conveyance process the title deed for the said parcels of land was issued to the late

Jackson H. Angaine, the then Minister for Lands and Settlement and was registered
as L.R. No. 13269 and 12234;

h. Subsequently the then Minister of Lands and Settlement, Jackson H. Angaine took
passion of the land and started cultivating on it and thereafter the title deed was

issued in the favour of a company incorporated by the Minister and his sons known
as J. H. Angaine & Sons, who have since transferred ownership of part of the land
to a third part known as Home- Grown K Ltd, among others;

i. The squatters having been aggrieved by the action of the said Minister moved to
court to seek redress through a judicial review against the Minister, the Permanent

Secretary, the Commissioner of Lands, Home- Grown Kenya Ltd and J. H. Angaine
& Sons and sought an order of mandamus to compel the respondents to settle the
appellants on the land excised from Mt Kenya forest or elsewhere in an alternative
the respondent to be compelled to settle the Petitioners in land of equivalent size

and quality; However the Petitioners lost the case and the subsequent appeal.
j. The Petitioners lodged a Historical injustice petition with the National Land

Commission on the same matter on 9th July 2014 but had not received a response

since;

k. The issues in respect of the petition is made were not pending before any court of
law or constitutional body

The Petitioners prayed that the National Assembly, through the Departmental Committee on
Lands

I. Investigates the allocation and ownership of the gazetted land to the Late Minister
J.H. Angaine and whether the action of the said Minister to take away land meant
for the settlement of squatters was just and constitutional.
Inquire into the matter of Ontilili forest squatters with a view of having thel,435
families currently living in deplorable and inhuman conditions, settled in LR. No.
13269 and LR. No. 12234 as gazette in legal notices No. 68 of 197 5 and No. I 07

of 1977.

II

9

L



t

3.0 SUBMISSIONS

3.1 Submissions by the Petitioners

The Committee held a meeting with the Petitioners during a field visit to Buuri Constituency, Meru

County held on 22"d to 24th March 2018. During the meeting the Committee was informed that the

Petitioners' parents resided in Ontulili Forest Station in Mt. Kenya Forest during the colonial
period. Where they worked for the colonial govemment Forest Department and that after

independence they continued to reside in the forest as squatters.

The Committee was further informed that the Ontilili squatters sent a delegation of six individuals

namely: Gichohi Gikandi, Githaiga, Willliet Mwangi, John Kahuthu and Mwai Kanja, who were

forest officers by then, to H.E. President Jomo Kenyatta in or about August/ September 1970 to

request the president to authorize the excising of part of Mt. Kenya Forest around Ontilili Forest

station for the settlement of the squatters.

The President reportedly agreed to the request and sent the then Minister in charge of Environment

and Natural Resources Willam Odongo Omamo and the then Lands Minister of Lands Jackson

Havester Angaine to visit Ontulili Forest Station within Mt. Kenya Forest on 1Oft September 1970

to identify a suitable part of Mt Kenya Forest at Ontilili Forest Station to settle the Petitioners.

There after two gazette notices No. 68 of 1975 and No 107 of 1977 which allowed the boundaries

of Mt Kenya Forest to be varied by 394.1 Hectares and 564.2 Hectares respectively were issued.

The size of parcels of land excised from Mt. Kenya forest as captured in the Legal Notices was

384 hectares and 546.2 hectares respectively. The land was then surveyed and given Land

Reference Nos. 13269 and12234 respectively

The Petitioners indicated that although the land was excised in two parcels LR No.13269 through

gazette notice No. 68 of 1975 and LR. No.12234 through gzette notice No. 107 of 1977 for their

resettlement. They came to realise that the land was registered in the name of Jackson H. Angaine

& Sons and part of the land was currently leased out to different firms that included Home Gown

Kenya Ltd and Kenya Tea Development Authority.

The Petitioners stated that they never settled on the two parcels of land and were evicted from

Ontulili block of Mt. Kenya forest in 1989 and were currently residing in Meru, Laikipia and Nyeri
Counties although a few of the Petitioners had been resettled by the government.

Petitioners through Lucy Mirigo and 550 others had filed a judicial review case in court against

the Angaine family, Home - Grown Kenya Ltd and lost the case. They later appealed in the High
Court in Nyeri in CA No. 227 of 201 I seeking an order of review of the allocation of the land to

the Angaine family and Home-Grown Kenya Ltd. They also lost the appeal.

.t
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The Petitioners had lodged a historical injustice petition with the National Land Commission on
the same matter on 9th July 2014 but had not received a response since.

3.2 Submissions by Chief Administrative Secretary, Ministry of Lands and
Physical Planning

The Committee held a meeting with the Chief Administrative Secretary, Ministry of Lands and

Physical Planning on Thursday 26th July 20l8.The Committee also received a brief from officers
from the Ministry during a field visit to Meru County on 23'd 2018 During the meeting and the
field visit the Committee was informed that the two parcels of land that were the subject of the
petition were registered at the Lands registry in Nairobi under the Registration of Titles Act
(repealed). Thus, the lands registry in Meru did not have any record on the contested land.

Registration

The Committee was informed that LR No. 13269 was granted to J. H. Angaine and Sons Ltd for a
consideration of Kenya shillings fifteen million two hundred and ten thousand (Kshs. I 5,2 I 0,000).
The parcel measures 3384.1 Ha. as delineated on Deed Plan Number 194969. The title was issued

on 6th June 1995 by the Commissioner of Lands by order of the President and was registered on
2l't June 1995 atthe Nairobi Central Registry as IR 66l77.Landparcel file number tR 66177 was

surrender and later amalgamated with an unidentified parcel of land to form IR 74257 and

registered under the name of Mark Arap Too. The amalgamated parcel of land was later transferred
to Homegrown Kenya Ltd.

LR. No. 122234 which measures 540.2 and delineated in Deed Plan 19468 was granted to
Homegrown Kenya Limited for a consideration of Kshs. 18,324,000 being capital value paid to
the Government. The title was also issued on 2l't June 1995 by the Commissioner of Lands by
order of the President and registered as LR. 66178. On the same day the land was transferred to
J.H. Angaine and Sons Limited for a sum of Kshs. 2,500,000.

LR No. 13191 registered as IR 25667 and LR No. 13176 register as IR 25956 were amalgamated
to form LR No. 20737 and issued with a new IR 66259 on 28ft June 1995. This parcel measures

1745.3 HaasdelineatedonDeedPlanNo. 196653andwasheldbyJ.h.AngaineandSonLimited.

On 28th June 1995 ll.7}Ha(LR. No. 20737 /l) were surrendered to the Government. On the same

day 466.7 Ha on LR No. 20737 /3 was transferred to Home - Grown K Ltd for a term of free hold
and 240.3 HA. (LR No. 2073712 was transferred to J.M Angaine and Saons Ltd while 201 Ha.
(LR. No. 2073714) was transferred to Elizabeth Kaliuntu Angaine.

Court cases: The Committee was also informed that the Petitioners through Lucy Mirigo and 550

others had filed and lost a case in court on the matter. They later appealed in the High Court in

TL



Nyeri in CA No. 227 of 201 l seeking an order of review of the allocation of the land to the Angaine

family and Home-Grown Kenya Ltd. They also lost the appeal.

In the said court cases the Petitioners claimed that they had made a request to then President H. E

Jomo Kenyatta in thel970s to excise part of Mt Kenya forest near Ontulili Forest Station for their

settlement. The President sent the then Minister in charge of Environment William Odongo

Omamo and the then Lands Minister of Lands Jackson H. Angaine with a view of exercising part

of Mt Kenya at Ontilili Forest Station to settle the Petitioners. The Petitioners indicated that

although the Land was excised in two parcels they were never settled there instead it was registered

and occupied by the Angaine family and the Petitioners' attempts to seek redress had been in vain.

3.3 Submissions by the Chairperson National Land Commission

The Committee held a meeting with the Chairperson, National Lands Commission on Thursday

26s July 20l8.The Committee also received a brief from officers from the Commission during a

field visit to Meru County on 23'd 2018. During the meeting the Chairperson informed the

Committee as follows:

The Petitioners had lodged a historical injustice claim 08512017 over the two parcels

of land and that the commission was in the process of collecting the facts of the case.

The facts provided by the Petitioners in the Historical Injustices claim lodged with the

Commission were the same as those contained in the petition before the National

Assembly;

The Petitioners in the said historical injustice claim allege that they were promised by

the H. E President Jomo Kenyatta, in the early 1970s, that part of Mt. Kenya forest in

Ontilili forest station would be excised for their settlement. However, after the excision/

the land was registered in the name of the then Minister of Lands Harvester Angaine;

ll1. The Commission had invited both parties for a meeting but the Angaine family did not

send a representative. The Chairperson indicated that the Commission would determine

the case in the next three months; and

lv. Lack of a legal framework on historical injustice claims had contributed to the delay

in addressing the claim and that although the law was now in place the regulations on

the same had not been enacted

3.4 Submissions by the Representatives of the Angaine Family

The Committee held a meeting with Mr. John Angaine and Muthuma Angaine on Thursday 9th

August 2018. The two who, represented the family of the late Hon. Jackson Angaine informed the

l.
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Committee that they were the administrators of the estate of the late Hon. Jackson H. Angaine
having been issued with letters of Administration by the High Court of Kenya at Meru vide
Succession Case No. 379 of 2003.

That one Mr. Lucy Mirigo and 590 others had filed a case at the High Court of Kenya vide Judicial
Review No. 7l of 2003 on the same issues raised in the petition but lost the case and subsequently
the lost appeal. The Attorney General and Home grown Ltd were parties to the above case.

They also stated that they did not know who the Petitioners were and had no idea of the interests
they represented and that the matter before the Committee was substantively dealt with at the High
Court and the Court of the Appeal hence should not be entertained by the Committee.

The representatives of the Angaine family also informed the Committee that the land was not the
squatters' ancestral land as it was hived off from the forest following an application made by their
father, the late Jackson Harvester Angaine and the land was allocated to the late Hon. Angaine
through a gazette notice. They also stated that late Minister paid an application fee to effect the

excision of the land. Further the said squatters had never occupied the land hence could not lay
any claim of interest in the said land.

13



4.0 COMMITTEE OBSERVATIONS AND FINDINGS

The Committee made the following observations from evidence adduced in the meetings, that: -

I . Article 67 (2)(e) of Constitution mandates the National Land Commission to initiate

investigations, on its own initiative or on a complaint, into present or historical land

injustices and recommend appropriate redress. The issues raised in the petition merits

admission as an historical land injustice claim.

2. The Petitioners had filed a historical injustice claim with the National Land

Commission on the same matters raised in the petition. Therefore, there is need for

the Commission to determine the case with a view of addressing the plight of genuine

squatters.

3. The Petitioners allege that they were promised by H. E. President Jomo Kenyatta, in

the early 1970s, that part of Mt Kenya forest in Ontilili forest station would be excised

for their settlement. The family of Jackson H. Angaine also argued that the contested

land was hived off from the forest following an application made by the late Jackson

Harvester Angaine and the land was lawfully allocated to the Angaine family.

However, the two gazette notices No. 68 of 1975 and No. 107 of 1977 whichallowed

the excision of part of Mt Kenya Forest did not expressly indicate who the intended

beneficiaries of the excised land were. Therefore, apart from the assertions made by

both parties, the Committee did not find any evidence to indicate that the excision of
the forest was meant to benefit either party.

4. The late Jackson Harvester Angaine took passion of the contested land and was issued

with ownership documents while serving as the Minister for Lands and Settlement.

This clearly indicated a possible case of conflict of interest.

5. The Petitioners through Lucy Mirigo and 550 others had filed and lost a case in court

on the matter. They later appealed in the High Court in Nyeri in CA No.227 of 2011

seeking an order of review of the allocation of the land to the Angaine family and

Home-Grown Kenya Ltd. They also lost the appeal.

t
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5.0 COMMITTEE RECOMMBNDATIONS
In response to the prayers by the Petitioners, the Committee recommends that: -

The National Land Commission should determine the historical injustice case HS 085/2017
lodged by the Petitioners within three months from the date of tabling this report with a view
of settling the genuine squatters.

Signed... Date
>T (( ?otC

Hon. Dr. Rachael Nyamai, MP
Chairperson. Denartmental Committee on Lands

I
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}VIINUTES OF TIIE 89TH SITTING OF TITE DEPARTMENTAL COMMITTEE ON
LANDS ImLD ON THURSDAY 29rH NOyEMBER 2018, AT llrH FLOOR,
PROTECTION HOUSE, PARLIAMENT BUILDINGS, AT 10.00 A.M
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1. Hon. Dr. Rachael Nyamai, M.P
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4. Hon. Joshua Kutuny, M.P
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11. Hon. Teddy Mwambire, M.P
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1. Hon. Kimani Ngunjiri, M.P
2. Hon. Mishi Mboko, M.P
3. Hon. Caleb Kositany, M.P
4. Hon. Babu Owino, M.P
5. Hon. George Aladwa, M.P
6. Hon. Jane Wanjuki Njiru, M.P
7. Hon. Josphat Gichunge Kabeabea, M.P
8. Hon. Samuel Kinuthia Gachobe, M.P

IN ATTENDAIICE

TIIE NATIONAL ASSEMBLY SECRETARIAT

l. Mr. Leonard Machira
2. Mr. Ahmad Guliye
3. Mr. John Mungai
4. Ms. Peris Kaburi

- Chairperson
- Vice Chairperson

Clerk Assistant I
Clerk Assistant III
Audio Officer
Serjeant At Arms
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MIN.NO. NA/DCS/LANDS|20[8|329: PITELIMINARIES

The meeting was called to order at twenty-four minutes past eleven o'clock and prayers were said.

MIN. NO. NA/DCS/LANDS/201 8/330 : ADOPTION OF' THE REPORT ON THE
CONSIDERATION OF A PETITION BY
MEMBERS OF' MT. KENYA FOREST
SQUATTERS AND RESIDENTS OF MERU
REGARDING EXCISION OF THE MT.
KENYA FOREST PURSUANT TO LEGAL
NOTTCES NO. 68n97s AND 107tr977
MEASURING 384 HECTARES FOR
SETTLEMENT OF SQUATTERS

The Committee considered the above report and unanimously adopted it with the following
recommendations after it was proposed and seconded by Hon. Teddy Mwambire, M.P and Hon.

Jane Kihara, M.P respectively.

The Committee recommended that the National Land Commission should determine the historical
injustice case HS 08512017 lodged by the Petitioners within three months from the date of tabling
this report with a view of settling the genuine squatters.

MIN. NO. NA/DCSiLANDS/201 8/33 1 : ADOPTION OF THE REPORT ON THE
CONSIDERATION OF A PETITION BY HON.
GEORGE THEURI, M.P ON BEHALF OF THE
RESIDENTS OF MOWLEM WARD
REGARDING ALLEGED IRREGULAR
ALLOCATION OF LAND LR. NO. II379I3

The Committee considered the above report and unanimously adopted it with the following
recommefldations after it was proposed and seconded by Hon. Ali Mbogo, M.P and Hon. Khatib
Mwashetani, M.P respectively.

The Committee recommended that:

1. The National Land Commission does compensate the common membership of two hundred

and twenty fle (225) members of Dandora Housing Scheme Limtied and Kiambu Dandora

Farmers Company Limited in accordance with the law.

2. The Directorate of Criminal Investigations and the Ethics and Anti - Comrption
Commission does investigate allegations of fraud and forgery of documents such as titles

7



t and court orders regarding the ownership of LR. No. I 137913 with a view of recomrnending

the prosecution of any person found culpable of having committed a criminal offence.

MIN. NO. NA/DCS/LANDS|20L8|332: All-Y OTHER BUSINESS (A.O.B)

The Committee resolved to undertake a field visit to Dunga-Unuse, Skembo and other areas in

Changamwe Constituency from Thursday 6n to Sunday 9th December 2018 following a request

made by the Hon Omar Mwinyi MP regarding recent evictions of residents from the land their had

occupied for many years.

MIN. NO. NA/DCS/LANDS/2018/3S3: ADJOURNMENT

There being no other business to discuss, the meeting was adjourned at thirteen minutes past twelve

o'clock.

Signature

H . DR. RACHAEL KAKI I\TYAMAI, M.P.

(Chairperson)

I

Date
o{ r)

L-/ .)- o(,

t.n
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a MINUTES OF THE 68TII SITTING OF THE DEPARTMENTAL COM]VIITTEE ON
LANDS IIELD ON THURSDAY 9TH AUGUST 2018 tN THE COMMITTEE ROOM 4TH

FLOOR, CONTINENTAL HOUSE PARLIAMENT BUILDINGS, AT IO.OO A.M

PRESENT

l. Hon. Caleb Kositany, M.P
2. Hon. Jayne Kihara, M.P
3. Hon. Joshua Kutuny, M.P
4. Hon. Kimani Ngunjiri, M.P
5. Hon. Mishi Mboko, M.P
6. Hon. Ali Mbogo, M.P
7. Hon. George Risa Sunkuyia, M.P
8. Hon. Owen Yaa Baya, M.P
9. Hon. Samuel Kinuthia Gachobe, M.P
10. Hon. Simon Nganga Kingara, M.P
11. Hon. Teddy Mwambire, M.P

APOLOGIES

1. Hon. Dr. Rachael Nyamai, M.P
2. Hon. Khatib Mwashetani, M.P
3. Hon. Omar Mwinyi Shimbwa, M.P
4. Hon. Babu Owino, M.P
5. Hon. Catherine Waruguru, M.P
6. Hon. George Aladwa, M.P
7. Hon. Jane Wanjuki Njiru, M.P
8. Hon. Josphat Gichunge Kabeabea, M.P

IN ATTENDANCE

KENYA NATIONAL ASSEMBLY

L Hon. Rindikiri Muagambi, M.P
2. Hon. Gabriel Tongoyo, M.P
3. Hon. Gideon Keter, MP
4. Hon. Liza Chelule, MP
5. Hon. Brighton Yegon, MP

Session Chairperson

- Chairperson
- Vice Chairperson

7
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REPRESENTATIVES OF THE ANGAINE FAMILY

Mr. Mutuma Angaine

Mr. Mugambi Angaine

Mr. Onesmus Kinoti

Angaine family
Angaine family
Friend of the Angaine family

I

2

J

6

KEI\IYA NATIONAL ASSEMBLY SECRETARIAT

l. Mr. Leonard Machira
2. Mr. Ahmad Guliye
3. Ms. Jemimah Waigwah

4. Mr. Joseph Tiyan
5. Mr. John Mungai
6. Ms. Peris Kaburi
7. Ms. Winnie Krzziah

Clerk Assistant I

Clerk Assistant III
Legal Counsel

Research Officer III
Audio Officer
Serjeant At Arms
Media Relations Officer

MIN. NO. NA/DCS/LANDS/2018/250: PRELIMINARIES

The meeting was called to order at nineteen minutes past ten o'clock in the morning, prayers were

said and thereafter introductions were made.

In the absence of the substantive Chairperson and Vice Chairperson, the Committee unanimously

elected Hon. Caleb Kositany, M.P to be the session Chairperson after he was proposed and

seconded by Hon. Jane Kihara, M.P and Hon. Joshua Kutuny, M.P

MIN. NO. NA/DCS/LANDS|20I8125I: MEETING WITH REPRESENTATMS OF

THE ANGAINE FAMILY ON A PETITION BY
MT. KEI{YA FOREST SQUATTERS ON
EXICISION OF PART OF MT. KENYA
FOREST TO ALLEGEDLY SETTLE
SQUATTERS

The representatives of the late Hon. Jackson Angaine family appeared before the Committee and

adduced the following;

i. They were the administrators of the estate of the late Hon. Jackson H. Angaine having

been issued with letters of Administration by the High Court of Kenya at Meru vide

Succession Case No. 379 of 2003;

ii. That one Mr. Lucy Mirigo and others filed a case at the High Court of Kenya vide

Judicial Review No. 71 of 2003 but lost the case and subsequently lost an appeal

afterwards. The Attorney General and Home grown Ltd were parties to the above case.

2
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lll

iv
They did not know the petitioners and had no idea of the interests they represented.

The matter before the Committee was substantively dealt with at the High Court and

the Court of the Appeal hence should be entertained by the Committee.
The land was not ancestral land to the squatters as it was hived offfrom the forest.
The land was allocated to the late Hon. Angaine through a gazette notice.

The late Hon. Angaine applied for the land and paid application fee to that effect.

v
vi
vii

Committee resolution

After interacting with the representatives of the late Hon. Angaine family, the Committee asked

the reprsenative of the Angaine family to submit the following documents within a period of seven
days;

a. Copy of the degazettement notice of the forest

b. Copy of the gazette notice allocating the land to the late Hon. Jackson Angaine
c. Copy of payment receipts for application of the land

MIN. NO. NA/DCS/LAND S 12018 /2522 MEETING WITH THE HON. GIDEON
KETER, MP ON BEHALF' OF THE
PETITIONERS IN A PETITION ON LIFTING
OF CAVEAT IMPOSED ON LAND IN THE
FORMAL SETTLEMENT OF' THE ENTIRE
MAU FOREST COMPLEX

The Hon. Gideon keter, MP in formed the Committee of the following in respect of the above
petition;

i. The residents of the Mau complex of Baringo, Bomet, Nakuru, Narok, Kericho and Uasin
Gishu counties faced challenges regarding the developing their land as they could not
secure loans from financial institutions because of the caveats placed on their land ;

ii. The residents had resorted to borrowing money from unscrupulous money lenders who in
turn levy hefty interest which was disadvantageous to the citizens.

iii. Efforts to resolve the matter with the Ministry of Lands and the National Land Commission
bore no fruits.

iv. The issues raised in the petition were not pending in any Court of Law or any other legal
body.

v. The petitioners prayed that the National Assembly through the Departmental Committee
of Lands;

a. Recommends the Cabinet Secretary for Lands in conjunction with the National
Land Commission to urgently address the land question in the Mau Complex with

3
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a view of establishing ownership and consider lifting of the caveats imposed on all
those who are genuine land owners

b. Makes any other order or direction that it deems fit in the circumstances of this
petition.

Committee resolution : -

The Committee resolved to visit the site that is in question later and directed the

petitioner to supply the following documents to the Committee;
a. The gazette notice that imposed the said caveat.

b. List of the genuine owners and the LR numbers of the affected parcels.

The Committee also resolved to invite the Ministry of Lands and Physical Planning and

the Ministry of Environment and Forestry to respond to the petition beforehand.

MIN. NO. NA/DCS/LANDS|2018|253: ADJOURIIMENT

There being no other business, the meeting was adjourned at six minutes to one o'clock in the

afternoon.

Signature

HON. DR. RACHAEL KAKI I\-YAMAI, M.P.

(Chairperson)

l.

I

Date. B[ r/ ze((
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MINUTES OF THE 65TH SITTING OF THE DEPARTMENTAL COMMITTEE ON
LANDS HELD ON THURSDAY 26TH JULY 2OI8 IN THE COMMITTEE ROOM 4TH

FLOOR, CONTINENTAL HOUSE PARLIAMENT BUILDINGS, AT 1O.OO A.M

PRESENT

a

1. Hon
2. Hon
3. Hon
4, Hon

5. Hon
6. Hon
7. Hon
8. Hon

9. Hon

10. Hon
I 1. Hon
12. Hon

Dr. Rachael Nyarnai, M.P
Mishi Mboko, M.P
Babu Owino, M.P
Caleb Kositany, M.P

Catherine Waluguru, M.P

George Aladwa, M.P

George fusa Sunkuyia, M.P
Jane Wanjuki Njiru, M.P

Owen Yaa Baya, M.P

Samuel Kinuthia Gachobe, M.P

Sirnon Nganga Kingara, M.P

Teddy Mwambire, M.P

- Chairperson

- Vice Chairperson

Chief Adminstrative Secretary

Lands Deputy Director
Deputy Director, Physical Planning

APOLOGIES

1. Hon. Khatib Mwashetani, M.P
2. Hon. Jayne Kihara, M.P

3. Hon. Joshua Kutuny, M.P

4. Hon. Kimani Ngunjiri, M.P

5. Hon. Omar Mrvinyi Shimbwa, M.P
6. Hon. Ali Mbogo, M.P

7. Hon. Josphat Gichunge Kabeabea, M.P

1. Hon. Gideon Mungaro,

2. Ms. Jacinta Mulwa,
3. Ms. Juliana Mutua,

IN ATTENDANCE

NATIONAL ASSEMBLY

Hon. George Theuri, MP

MINISTRY OF LANDS AND PHYSICAL PLANNING

1
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4. Mr. Charies Githenya
5. Mr. Eustace Kithumbi
6. Mr. Owino Cattwright

NATIONAL LAND COMMISSION

1. Prof. Muhammad Suwazuri
2. Ms. Abigael Mukolwe
3. Dr. Samuel Torerei
4. Mr'. Clravangi AzizTom
5. Ms. Mercy Njamwea

NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira
2. Mr. Ahmad Guliye
3. Ms. Jernimah Waigwah
4. Mr. Joseph Tiyan
5. Mr. John Mungai
6. Ms. Peris Kaburi
7. Ms. WinnieKtzziah

Deputy Director, Land Adminstration
Assistant Director of Land Adjudication
Senior Land Registlar

Chairperson

V/Chairperson

Commissioner

Chief Executive Offrcer
Director, Land Administration

Clerk Assistant I
Clerk Assistant III
Legal Counsel

Research Offrcer III
Audio Officer
Serjeant At Arms
Media Relations Officer

MIN. NO. NA/DCS/LANDS|20L8|237: PRELIMINARIES

The meeting was called to ot'der at foufteen minutes past ten o'clock in the morning, prayers were (

said and thereafter introductions were made.

MIN. NO. NA/DCS/LANDS/20 18/238 : MEETING WITH THE CHIEF
ADMINISTRATIVE SECRETARY, MINISTRY
OF LANDS AND PHYSICAL PLANNING ON
VARIOUS PETITIONS BEFORE THE
COMMITTEE

Hon. Gideon Mungaro, the Chief Administrative Secretary, Ministry of Lands and Physical
Planning infonned the Committee that;

a) Petition by Hon. George Theuri, MP on behalf of residents of Mowlem Ward
regarding the alleged irregular allocation of land LR No. ll37913

2
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The iand originally belonged to the Khan farnily but sold to a group of 225 people

represented by five individuals under the registered company name Kiarnbu Dandola

Farmers Company Limited;
Dispute arose when the five rnembers refused to transfer the land to the members, and the

disgruntled members formed a different company by the name Dandora Housing Scheme

Limited;
Dandora Housing Scheme filed a couft case number HCCC No. 1348 of 1972 andthe
matter was referred for arbitration under the then Nairobi Provincial Commissioner.

The award of the PC was adopted and the ruling by Hon. Justice Sachdeva dated 8tl'

September 1983 conferred the land to the contributols (225) persons plus the five agents

(if they had interest);

The original title deed for the dispute land was in the custody of Kiambu Dandora Farmels

Company Limited as the title was registered before the l9l2 case .

The Ministry recommended that a joint taskforce comprising of the Ministry of Lands ar-rd

Physical Planning & the National Land Commission be constituted to look conclusively
into the matter.

b) Petition by Hon. Joseph Manje, MP on behalf of residents of Kadiajo County
regarding alleged discrepancy in compensation offered to land owners b), the

National Land Commission for Compensation Standard Gauge Railway

The Cliief Administrative Secretary inforrned that Committee that the National Land Commission
requested the Ministry of Lands and Physical Planning vide a letter referenced NLC/V&T/Project
dated March 2018 to provide cornparable sales for land along the SGR Corridor for compensation

of the affected persons.

The Ministry carried out a value survey of the lar-rd in question and came up with a value guide of
Ksh. 700,000 per acre and forwarded the guide to the National Land Cornnissiorr vide a letter

referenced Admin/l 2l1TPY lMemo/Vol 2132 dated 28tr' March 2018.

Petition by the Indigenous People of Vipingo Lands Community in Kilifi Counfy regarding
alleged irregular acquisition of Land belonging to the Indigenous People of Vipingo Lands
Communify in Kilifi County

The Chief Administrative Secretary informed the Comrnittee that concerns raised in the petition
fall within the premise of Historical Land Injustices and the Constitution mandates tl-re Natior-ral

Land Cornmission to initiate investigations on its own motion or on a cornplaint. The Commission
should admit this particular petition as historical land injustice case with a view of addressing the

concems raised in it.

vi

(

3
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c) Petition by Mt. Kenya Forest Squatters and residents of Meru regarding excision of
the Mt. Kenya Forest Pursuant to Legal Notice No. 68/75 and 107/1977 measuring
384 hectares for settlement of squatters

The Committee was informed as follows: -

11.

111.

lv

vll
viii

vl

LR No. 13269 measuring 3 84.1 Ha was first granted to J.H Angaine and Sons Limited for
a consideration of Ksh. 15,210,000 being capital value paid on or before the execution;
LR No. 122234 was granted to Home Grown (Kenya) Limited for a consideration of Ksh.
18,324,000 being capital value paid on or before the execution;
The title was issued to on 6tl'June 1995 by the Commissioner of Lands by the order of the
President and was registered on 21't June 1995 at the Nairobi Central Registry as 66178;
On the same 21ttJune 1995, the same was transferred to J.H Angaine and Sons Limited for (
a sum of Ksh. 2,500,000;

LR 13269 registered as IR 66177, LR 12234 registered as IR 66178, LR No. 13191
registered as IR 25667 and LR No. 13176 registered as IR 25956 were amalgamated to
form LR. No. 20737 and issued with a new IR 66259 ON 28tr', June 1995;
Tlre parcel with IR 66259 measures 1,745.3 Ha as delineated on deed plan No. 196658 and
was owned by J,H Angaine and Sons Limited;
on 28d' June 1995, I I .70 Ha (LR No. 20737 ll) was surrendered to Government.
On the same day 466.7 Ha. (LR No,20737/3) was transferred to Homegrown (K) Limited
for a term of fiee hold vide IR 66260;
240.3 Ha. (LR No.2073712)was transferred to J.M Angaine and Sons Lirnited vide IR
66261.

825 Ha (LR No. 2013715) was issued under section 70 of RTA and belongs to J.M
Angaine;
201.5 Ha (LR No. 2073714) was transferred to Elizabeth Kaliuntu Angaine for vide (lR
6666);

lx.

x.

xi.
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MIN. NO. NA/DCS/LAND SI2OI8I239 : MEETING WITH THE CHAIRPERSON
NATIONAL LAND COMMISSION ON
VAzuOUS PETITIONS BEFORE THE
COMMITTEE

a) Petition by Hon. George Theuri, MP on behalf of residents of Morvlem Ward
regarding the alleged irregular allocation of land LR No. 11379/3

The Chairperson, National Land Cornrnission adduced the following in respect of the above
petition;

11

111

The land originally belonged to the Khan family and was bought by Kiambu Dandora

Farmels Con-rpany Limited.
Dandora Housing Scheme, a splinter group from Kiambu Dandora Farmers Company
Iimited u,as formed in 1970.

Wlren the government wanted to compulsorily acquire the land in 7974, no pafiicular
company could be paid as the two groups were still entangled on the ownership of the land.

TIre Courl ruled in favour of the Dandora Housing Scheme Limited ir-r the 7972 case,

irowever the 1999 case was luled in favour of Kiambu Dandora Farmers Company Limited
and set aside,the judgement of the 1348 of 7972 case.

Allocation of the disputed land to individuals and companies; During the period when

the cases were being heard and for purposes of ensuring organized development the

Ministry of Lands and Settlement jointly with the Nairobi City Council prepared a Part

Development Plan No.42.12.77 that was approved on 8tl'January 1979 as plan No.212
rvhich covered LR.NO.ll37913 and other parts of the larger Dandora. The plan created

several industrial plots. 657 acres out of the total 818 acres from the largel LR.
NO.1 1379/3 were allocated different firms and ir-rdividuals in the belief that the land vested

in the government following the plarured compulsory acquisition and hence the land was

available for allocation. Later the situation degenerated, and carlels, politicians, plovincial
administration, City Council of Nairobi, private individuals and outlawed gangs and sects

started selling the land to urlsuspecting Kenyans using vioience to give vacant possession

of the land.

Constitutional petition No. 47 of 20Ll: Kiambu Dandora Farmers Company tluough
Abdullahi Muiruri Mungai and others in Constitutional petitionNo.47 of 2011 sued the

National Land Comtnission and the Attorney Genelal demanding to be compensation for
the land at a market value of Kshs. 1 1 ,03 5,200,000 or in the altelnative the land revefts to
Kiambu Dandora Farmers Company. The Corrmission held several consultative rneetings

1V

(

t(

vl.
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with the company with a view to resolving tire matter out of courl and the parties executed
a settlement agreement that ailowed Kiambu Dandora Farmet's Company to reclaim parts
of their land that remained vacant. Also, tlie Comrnission undeftook to reguiarize the
occupation of metnbers of Kiambu Dandora Fanners Cornpany Ltd by issuing or causing
to be issued letters of allotment to the said rnernbers through their company Kiambu
Dandora Farmets Company within six months fi'om the date of the execution of the
agreement which was 1Stl'August 2015. The said agreement was also filed in court. The
Nairobi County Goverrunent in the realization that the land is private had in consultation
with the National Land Commission and the Ministry of Lands and Physical Planning
apploved the regularrzalion of tire land to members of Kiambu Dandora Farmers Company.

b) Petition by the Indigenous People of Vipingo Lands Communify in Kitifi County
regarding alleged irregular acquisition of Land belonging to the Indigenous People of
Vipingo Lands Community in Kilifi County

The information available to the corunission indicated that the term of lease for rnost of
the properlies is 999 years hence expiry and renewal of leases could not arise contrary to
the claims of the petitioners,

Historical Land Injustice claim lodged by the petitioners: The Committee was informed
that the petitioners had lodged a Historical Injustice Claim with the National Land
Comrnission seeking investigations to be carried out to establish the circurnstances under
which the land was taken away from the residents with a view to having it reveft to the
petitioners and the indigenous people of Vipingo. However, the Commission would not
investigate tlie clairn due to a court case No.343 of 2016 filed in the Malindi Environment
and Land Court that had filed by some of the petitioners. The case had since been concluded
on 28tl' June 201 8 and the petitioners tluough lost tlie case. The Chairperson, National Land
Cornmission fufiher stated tirat should there not be an appeal to case No. 343 0f 2016 or
there being no application to the court by the petitioners, the request to undeftake Historical
Land Injustice investigations would be undertaken irnmediately;

Addressing the plight of squatters residing in the land in question: The Committee was
also inforrned that Vipingo Sisal Bstate Owners in conjunction with the Government and
local authorities had surrendered land to the squatters. The areas surrendered included:
i. Boyani- Where 209 plots had been allocated in 2000
ii. Vipingo Tlading centre - titles had been issued though there several disputes
iii. Bureni settiement scheme- Titles had been issued to the beneficiaries
iv. Gongoni - Titles l'rad been issued to the beneficiaries
v.Kapecha- Titles had been issued to the beneficiaries
vi. Kadzirnani- Titles had been issued to the beneficiaries

6



a MIN.NO.NA/DCS/LANDS|20L8|240: ADJOURNMENT

There being no other business, the meeting was adjourned at eighteen minutes to one o'clock in
the afternoon.

Signature

HON. DR. KAKI NYAMAI, M.P.

(Chairperson)

(

Date....
or(/.

U
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MINUTES OF TITE 21TE SMTING OF THE DEPARTMENTAL COMX4ITTEE ON
LANDS IITLD ON SATURD AY 24TE MARCH 20I.8, IN TIIE ANGAINE PRIMARY
SCHOOL BT]URI SI]B COT]NTY 9.30 A.M

PRESENT

1. Hon. Dr. Rachael Nyamai, M.P - Chairperson
2. Hon. Omar Mwinyi Shimbwa, M.P
3. Hon. George Risa Sunkuyia, M.P
4. Hon. Josphat Gichunge Kabeabe4 M.P
5. Hon. Samuel Kinuthia Gachobe, M.P
6. Hon. SimonNganga Kingar4 M.P

IN ATTENDANCE

MIMSTRY OF INTERIOR AND COORDINATION OF NATIONAL GOVERNMENT

Ms. Aisha Kiiu? -Deputy County Commissioner Buwi Sub County

MIMSTRY OF'LANDS A}.ID PHYSICAL PLANNING

(

t

1. I\zIr. Owino Jacob Catwright
2. Mr. Bernard Karnwaro

3. Mr. Onesmus Kinoti

NATIONAL LAND

l. Mrs. MercyNja:nwia -
1. Mr. Samuel Odari

2. Mrs. Susan Kidemi

PETITIOIYERS

l. Mr. John Wanjohi
2. Mr. Patick Muiruri Karigia
3. Mr. Robert Gichohi
4. Mr. Joseph Mwangi Maina
5. Mr. John Kahuto

6. Robert Wataki

Senior Land Registar
Land Registrar Meru
Land Office Meru

Director Administration
Deputy Director in charge of Historical lnjustice Claims

- Deputy Director

1



7 Mr. Kimani Gitonga
Mr. John Kahuthu

Mr. Nicholas Wathegana

It4r. Peter Njogu
Mr. Robert Mathagu

Mr. Patrick Muriuki
Mr. Robert Wanjahi

. lv{rs. Sarah Kananu

10. Ivtr. James Mungiri
11. Mrs. Gladys Nderitu

NATIONAL ASSEMBLY SECRETARIAT

1. Mr. Leonard Machira
2. Mr. Joshua Ondari

3. Ms. Peris Kaburi
4. Mr. John Mungai
5. Ms. Winnie Kiziah

Clerk Assistant I
Clerk Assistant III
Serjeant At Arms

Audio Offrcer
Media Relations Officer

3

4

5

6

7

8

9

MIN. DCL079 I /2018: PRELIMINARIES

The meeting was called at twelve minutes past ten o'clock and prayers were said. Thereafter,

introductions were made.

NIIN. DCL080|/2018: PRESENTATION FROM MT. KEI\rYA FOREST SQUATTERS ON
THE PETITION BY MEMBERS OF.MT. KEI\IYA FOREST SQUATTERS AND
RESIDENTS OF ME,RU ON EXCISION OF TIIE MT. KEI\TYA FOREST PURSUANT
TO LEGAL NOTICES NO. 68/75 AND 107/1977 MEASURING 384 HECTARES FOR
SETTLEMENT OF SQUATTERS.

During the meeting the Committee was informed as follows:

The petitioners stated that their parents used work and reside in Ontulili Forest station in
Mt. Kenya forest during the colonial period under the blue agreement that forced them to
work for the colonial government and that after independence they continued to reside in
the forest as squatters;

ii. The Ontilili squatters sent a delegation to H.E President Jomo Kenyatta in 1970 to
request the president to authorize the excising of part of Mt. Kenya Forest around Ontilili
Forest station for their settlement;

iii. The delegation petitioned the then President stating that they were squatters and landless

persons working in the Forset Department and about to retire. They requested the

2
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president excise part of Onhrlili forest within Mt. Kenya Forest in Meru and allot them

land for settlement. He promised them that was to consult the ministers responsible and

look into the request;

iv. The president agreed to their request for settlement and sent the then Minister in charge

of Environment Willam Odongo Omamo and the then Lands Minister of Lands Jackson

Havester Angaine with a view of exercising part of Mt Kenya at Ontiiili Forest Station to

settle the petitioners. The petitioners indicated that although the Land was excised in two
parcels LR No.13269 through gazettee notice No. 68 of 1975 and LR. No.12234 throgh
gazeltee notice No. 107 of 1977 they were never settled on the two parcels of land instead

the land was registered and occupied by the Angaine family and the petitioners attempt to

seek redress had been in vain;

v. The size of parcels of land excised from Mt. Kenya forest as captured in the Legal Notice

is 384 hectares and 546.2 hectares respectively measuriirg in total of 930 hactares. The

land which was excised through the legal notices were surveyed and given Land

Reference Nos. 13269 artd 12234 respectively;

vi. The land was curreirtly leased out to different firms that included Home Gown Kenya Ltd
and Kenya Tea Development Authority;

vii. The petitioners were evicted from Ontulili block of Mt. Kenya forest in 1989 and were

currently residing ia Meru, Laikipia and Nyeri Counties

vl11 Petitioners through Lucy Mirigo and 550 others had filed and lost a case in court
on the matter. They later appealed in the High Court in Nyeri in C.A. No. 227 of
201 lseeking an order of review of the allocation of the land to the Angaine family and

Home Grown Kenya Ltd. They also lost the appeal.

ix. They prayed to the Committee to intervene so that they can get their land back since

parcel of land excised were meant to settle them as late president had directed;

3



MIN. DCL0Sll 12018: ADJOURNMENT

There being no

o'clock.

Signature

to discuss, the meeti:rg was adjourned at twelve minutes pa"st five

. DR RACEAEL I(AKI I\-YAMAI, M.P.

(Chairperson)

a

'
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Date.
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MINUTES OF THE 2OTH SITTING oF THE DEPARTMENTAL CoMMITTEE oN
LANDS HELD ON FRIDAY 23RD MARCH 2018, IN THE BOARD ROOM, DEPUTY
COUNTY COMMISSIONER'S OFFICE BUURI SUB COI.INTY 2.OO P.M

PRESENT

l. Hon. Dr. Rachael Nyamai, M.P - Chairperson
2. Hon. Omar Mwinyi Shimbwa, M.P
3. Hon. George Risa Sunkuyia, M.P
4. Hon. Josphat Gichunge Kabeabea, M.P
5. Hon. Samuel Kinuthia Gachobe, M.P
6. Hon. Simon Nganga Kingara, M.P

IN ATTENDANCE

MINISTRY OF INTERIOR AND COORDINATION OF NATIONAL GOVERNMENT

Ms. Aisha Kiiva -Deputy County Commissioner Buuri Sub County

MINISTRY OF LANDS AND PHYSICAL PLANNING

l. Mr. Owino Jacob Catwright
2. Mr. Bernard Kamwaro
3. Mr. Onesmus Kinoti

NATIONAL LAND COMMISSION

l. Mrs. Mercy Njamwia
1. Mr. Samuel Odari

2. Mrs. Susan Kidemi

PETITIONERS

1. Mr. John Wanjohi
2. Mr. Patrick Muiruri Karigia
3. Mr. Robert Gichohi
4. Mr. Joseph Mwangi Maina
5. Mr. John Kahuto
6. Robert Wataki

Senior Land Registrar

Land Registrar Meru
Land Office Meru

Director Administration
Deputy Director - Historical Injustice Claims

Deputy Director



7. Mr. Kimani Gitonga

NATIONAL ASSEMBLY SECRETARIAT

1, Mr. Leonard Machira

2. Mr. Joshua Ondari

3. Ms. Peris Kaburi

4. Mr. John Mungai
5. Ms. Winnie Kiziah

Clerk Assistant I

Clerk Assistant III
Serjeant At Arms

Audio Officer
Media Relations Officer

MIN. DCL07 61 1201 8 : PRELIMINARIES

The meeting was called at twelve minutes past two o'clock and prayers were said. Thereafter,

introductions were made.

MIN. DCL077ll20l8z MEETING WITH PETITIONERS IN A PETITION BY MT.
KEI\TYA FOREST SQUATTERS AND RESIDENTS OF MERU REGARDING
EXCISION OF THE MT. KENYA FOREST PURSUANT TO LEGAL NOTICES NO.

68175 AND IO7II977 MEASURING 384 HECTARES FOR SETTLEMENT OF
SQUATTERS

The petitioners informed the meeting as follows:

i. The petitioners stated that their parents used work and reside in Ontulili Forest station

in Mt. Kenya forest and worked for the colonial government and that after

independence they continued to reside in the forest as squatters;

The Ontilili squatters sent a delegation to H.E President Jomo Kenyatta in 1970 to

request the president to authorize the excising of part of Mt. Kenya Forest around

Ontilili Forest station for their settlement;

The president agreed to their request for settlement and sent the The President sent

the then Minister in ctrarge of Environment Willam Odongo Omamo and the then

Lands Minister of Lands Jackson Havester Angaine with a view of exercising part of
Mt Kenya at Ontilili Forest Station to settle the petitioners. The petitioners indicated

that although the Land was excised in two parcels LR No.13269 through gazetlee

notice No. 68 of 1975 and LR. No.12234 throgh gazettee notice No. 107 of 1977;

Aftel excision and degazettement of the said land they came to realise that the land

was registered in the by the then Minister for Lands and Settlement Hon. Jackson

Angaine and the petitioners attempt to seek redress had been in vain;

lv



The land was curently leased out to different fums that included Home Gown Kenya
Ltd and Kenya Tea Development Authority;

The petitioners were evicted from Ontulili block of Mt. Kenya forest in 1989 and

were currently residing in Meru" Laikipia and Nyeri Counties;

A few of the petitioners had been resettled by the govenrment; and

Petitioners through Lucy Mirigo and 550 others had filed and lost a case in court on
the matter. They later appealed in the High Court in Nyeri in CA No. 227 of
2011seeking an order of review of the allocation of the land to the Angaine family
and Home Grown Kenya Ltd. They also lost the appeal.

Prayers

The petitioners prayed that the Committee intervenes to have the petitioners settled on the

two parcels of land.

Committee resolution

The Chairperson promised the petitioners that the Committee would respond to their prayers

after meeting with other stakeholders including the Cabinet Secretary, Ministry of Lands

&Physical Plaruring and the Chairperson National Land Commission.

;IvfIN. DCL07 81 1201 8 : ADJOURNMENT

There being no other business to discuss, the meeting was adjourned at five minutes past five
o'clock.

Signature

HON. DR. RACHAEL KAKI I\TYAMAI, M.P.

(Chairperson)

vl.

vii.

viii

ix.
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MINUTES oF TIIE 19TH SITTING oF TI{E DEPARTMENTAI COMMITTEE (SUB

coMNIrrrEE) oN LANDs IrELD oN F'RIDAv 23m MARCH 2018, rN TIrE BoARD
ROOM, DEpUTy COUNTY COMMISSIONER'S OFFICE BUURr SUB COLINTY 9.30

A.M

PRESENT

1. Hon. Dr. Rachael Nyamai, M.P - Chairperson
2. Hon. Omar Mwinyi Shimbwa, M.P

3. Hon. George Risa Sunkuyia M.P

4. Hon. Josphat Gichunge Kabeabea, M.P

5. Hon. Samuel Kinuthia Gachobe, M.P

6. Hon. SimonNganga Kingar4 M.P

IN ATTENDANCE

MIMSTRY OF INTERIOR AND COORDINATION OF'NATIONAL GOVERNMENT

Ms. Aisha Kiiva - Deputy County Commissioner Buuri Sub County

1VIIMSTRY OF.LANDS AND PITYSICAL PLANNING

(
I

1. Mr. Owino Jacob Catwright

2. Mr. Bernard Kamwaro

3. Mr. Onesmus Kinoti

NATIONAL LAND COM1VtrSSION

i. Mrs. MercyNjamwia
1. Iv{r. Sa:nuel Odari

2. Mrs. Susan Kidemi

NATIONAL ASSEMBLY SECRETARIAT

1. Mr..Leonard Machira
2. Mr. Joshua Ondari

3. Ms. Peris Kaburi
4. Mr. John Mungai

Senior Land Registrar

Land Registrar Meru

Land Offrce Meru

Director Administration
Deputy Director - Historical lnjustice ehims
Deputy Director

Clerk Assistant I
Clerk Assistant III
Serjeant At Arms

Audio Officer
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5. Ms. Winnie Kiziah Media Relations Officer

NtrN. DCLI 07 3 1201 8 : PRELIIVtrNARIES

The meeting was called to order at twelve minutes past ten o'clock and prayers were said.

Thereafter, introductions were made,

Opening remarks

The Deputy County Commissioner in her opening remarks welcomed the subcommittee to Buuri
Sub County and indicated that her office had no records of any dispute over land between the
petitioners and the Angaine family. She also informed the rneeting that the Sub County was

cosmopolitan and was mainly a rural settlement scheme.

The Chairperson in her introductory remarks outlined the purpose of the field visit by the
subcommittee and highlighted the prayers sought by the petitioners in the petition lodged in the
National Assembly by Mt. Kenya Squatters regarding excision of the Mt. Kenya Forest pursuant
to Legal Notices No. 68/75 and 10711977 measurin g 384 hectares for settlement of squatters

MIN. DCL/07412018: BRIEF BY RELEVANT GOVERNMENT DEPARTMENTS AND
AGENCIES ON TIIE PETITION BY MT. KENYA SQUATTERS ON EXCISION OF
THE MT. KENYA FOREST PURSUANT TO LEGAL NOTICES NO. 68/75 AND
10711977 MEASURING 384 HECTARES FOR SETTLEMENT OF SQUATTERS

Brief by the Ministry of Lands and Physical Planning officials

The meeting was informed that the two parcels of land that were the subject of the petition were
registered at the Lands registry in Nairobi under the Registration of Titles Act(repealed). Thus,
the lands registry in Meru did not have any record on the contested land. The representative of
the Ministry also gave the following brief on the matter:

Registration

1ll.

IV

The contested land comprised two parceis LR No. 11334 and LR No. 13269;

LR No. 11334 was registered as file number IR 66178 in the name of Jackson.
Harvester Angaine;

LR No. 113269 was registered as file number IR 66171 in the name of Mark Arap
Too; and

Land parcel file number IR 66177 was surender and later amalgamated with an
unidentified parcel of land to form IR 74257 and registered under the name of Mark
Arap Tqo. The amalg.aqated-par{cel- qf land was latpr transferred--t-o Hqm-egrouln-
Kenya Ltd.

2



Court cases : The Committee was also informed that the petitioners through Lucy Mirigo and

550 others had filed and lost a case in court on the matter. They later appealed in the High Court

in Nyeri in CA No.227 of 201lseeking an order of review of the allocation of the land to the

Angaine family and Home-Grown Kenya Ltd. They also lost the appeal.

In the court cases the petitioners claimed that they had made a request to then President H. E
Jomo Kenyatta in thei970s to excise part of Mt Kenya forest near Ontulili Forest Station for
their settlement. The President sent the then Minister in charge of Environment William Odongo

Omamo and the then Lands Minister of Lands Jackson H. Angaine with a view of exercising part

of Mt Kenya at Ontilili Forest Station to settle the petitioners. The petitioners indicated that

although the Land was excised in two parcels they were never settled there instead it was

registered and occupied by the Angaine family and the petitioners' attempts to seek redress had

been in vain.

The registrar promised to provide more information on the matter after carrying out fuither

investigations on the issue.

Brief by the National Land Commission offiicials

The Director, Land Administration and the Offrcer in Charge of Historical Claims at the National

Lands Commissiou informed the Committee as follows:

\. .7

lv

The petitioners had lodged a historical:injustice claim (HS 085/2017 over the two
parcels of land and that the commission was in the process of collecting the facts of
the case;

The facts provided by the petitioners in the Historical lnjustices claim lodged with the

National Land Commission were the same as contained in the petition before the

National Assembly;
The two officials also informed the meeting that the lack of a legal framework on
historical injustice claims had contributed to the delay in addressing the claim and

that although the law was now in place the regulations on the same had not been

enacted; and

They also observed that the petitioners had never settled on the two parcels of land
and had been squatters in Ontulili Forest station before they were evicted from the

forest in 1989.

Committee resolution

The Committee resolved that the representatives of the Ministry of Lands and Physical

Planning and the National Land Commission should submit written briefs based on the

submission they made during the meeting to the Committee within seven days.

I

11.

111
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MIN. DCLO75 ll20l8t ADJOURNMENT

There being business the meeting was adjourned at five minutes past twelve o'clock.

Signature

N. DR RACHAEL KAKI NyAMAI, M.P.

(Chairperson)
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TFIE NATIONAL ASSEMBL1

T\ITELFT EI PARLIAMENT'
(sEcoND SESSION)

PE'][,ITNON

Q{o.004 of 2018)

..

COI{TTEYANCE OF A I'ETITION REGARDING EXCISION OF THE MT'

KENYA FOREST PURSUANT TO LEGAL NOTICES NO'68/75 AND

707 /Xs77 MEASURII\G 384 I{ECTARES FOR SETTLEMENT OF

SQI]ATTERS

Ffonourable Membets,

Pursua:rt to the ptovisions of Stand-ing Otd er 225 (2) @), I u'ish to convey to the

House that my offi.ce is l+ receipt of a Petition, signed by tfuee Pefsons namely

pattick Muduld i<fuigia, Robett lTaniau Gichohi and Joseph Mwangi lr4aina on behalf

of membets of Mt. I(enya Forest squattels and residents of Meru county' The

petitioners alleges that there have bee* instances of irregula-t al-Location of land set

aside fot settlement of Squattets in Meru County'

Flonoutable Membets,

The petitioflefs co'tend that a total of nine hu*dred and tt i,,ty hectares (930 FIa) of

Iand. was excised frsm the LrIt. I(enya Forest in o*tirIi area in Meru for settlement of

squi.tters. Furtiret, the Petitionels a1lege that after ihe conveyance plocess the title

deed of the Ontullli Blocli of h{t' I(eni'a was itregularly issr-red to an individual instead

beiirg issued in favour of the squatters'
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HonourB.ble Members,

The petitioners are therefore praying that trre National Assernbl;,, investigates the
alTocaflon afld ownership of o,tulili Blocir of Mount lGnya L.R. No.1 2234 and

inquii'es into the matter of ontulili squatters with a view of having the over one
thgqsand four hundred and tlrir'ry five thousand (1,435) families currer-rtly_,livrng in
deplorable and inhuman conditions settled on excisions in O.ntulili Block_otrMoun
I(enya L.R. 1.2234 gazetred as Legal Notices No.6B/1 975 and 107 /1977,

Honourible Members,

Pursuant to dre provisions of standing order 227, tlte petition sra'ds cominitted to
the' Depaltmental Con:rnittee on Lands for consideration. In considering tle pggg.go,

the comrnittee is encouraged to engage the petitioners

I thank you!

THE HON. JU B.N. MUTUR.I, EGH, MIJ

TUESDAY, rH FEBRUARY, zolg

I
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rRoh{ LEGAL COTINSEL II

DATE zND FEBRUARY 2018

RE: PETITT0N To PARLTAMENT UNDER ARTrcLtrs 37 AND 119 olr rm
CONSTITUTION OF KENYA, PETITION TO PARLIAMENT (PROCtrDURE) ACT
AND STANDING ORDERS 719,223 OIT TIIE NATIONAL ASSEI\{BLY

l. The Petitioners represetit squatters tiving in Mount Kenya Forest in Meru Optuliliarea
artd the substance of theirPetition is on alleged irregular allocation of lancl r.Lreantfor
their resettletuent on land excised fi'orn Mt. I(enya FoLest vide Legal Notice No. 6g of
1975 and 107 of 1977.

), After perutsing the Petitions Tracker of the National Assenrtrly. it is trLre that the petition

had been tabled attd convey,ed b5, ths Speaker orr [ 3tl' .lLrne 20 t7 and that it was 1:enclipg
before the Departmental Cotutttittee ott l.ands lreflorc the lasL [-[or-rse ad.iournecl sina die..
-['he due clate lbr tlre Petition vvas'['uesday. l-i,l'z\LrgusL 20l7.
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E, TIE LINDERSIGNED,

TIZENS OF KE}IYA, REPRESENTING VARIOUS ]NDTIT]DUALS W]SH To STATE THAT iT IS IN{E PI-j-BLIC DITEREST THAT v/E FORI\4ALLI' LoDGE THIS pETIoN g9NCERNING EXCISI.N ollffi MT' KENYA FOR]IS PIrP'.SUANT TO LEGAL NOTICES NO. 68/75 AND i07i tgTtt\/trASLrRING
1H.A RESPECTI\4ELY TO SETTLE SQUATTERS

: hutnbly drau, the attention of the following

1' Mt' Kenya forest u''as originally gazetleas per prociaination No. 4g of 1g43 u,hich co,ered an area of
?77 

'236 Hectai-es' over the years various aiterations to its bo,ndary u,ere aitered rnarnly for settleinent
pLlrposes to the growing nurnber of squafters orving to the social d),namic structure due to the flact that
lnany Mau llau members had been dispJaced as well as the ercised for the purposes of cieating \zlount
I(enya National Park and fui-rher subsequent excision thereafter-follovyed.

2' A TOTAL AREA oF 930.3 Hactares u,as excised in ontulili block of Mt. i(en1,2 forest ior the
settleinent of squatters leaving in tlie sarle ar ea. Ho',,vevei', subsequently after cornpletion of the
conveyance process the title deed to the saine parcel of lancl it rvas issued in favour of the late.Tackson
1l' Angaine same registered as L.R No. 13269 and,12234 and this was in respect of degazetteinent as per
legal notices ]'tro. 58 and 107 of 1975 and I977 respectiveiy.

i That we tire squatlers living in lvioLrnt Kenya forest jn MerLr o.r:ru]iii area setiiecl i, the said excised
i:oriion of Iand as squatters with their fan:iiies fi'or:r earJy 1950s up to late 1970s after.the saire was
gazette and subsequet:t clea-rance so as to reseflle tJrem by gover6:1e1t.

' Therefore, on or abor-rt AugLrst/September j970 we appointed some incliiricruars nameil, Gichohi Giitandi,
Githaiga, \^riiiiet Mwangi, .lohn F-aliLrilrLi ancilu,i,..r,ai I(-anja ivl-lo were forest bi, then, a_t O,tLil.ili in Mount
I(en1'a a ibresi ivithin Meru Cor.litLv. The si;r lcito a ci,.:iegatioii lo tiie ibLrnciatiori pr.esic{erioi'the
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Repr-rblic of I(er:ya H'E lvlzee 'Iomo l(e,yatta a-t his Gatunciu ho,re to have thern ailocated to settre the,r
as squaiters.

5' Tlie plea before the ther: president MtzeeJomc I.,enyatta was to harre air excision of ,ntulili forest i,Mt' Kenya forest a,d allot tlte sarne parcel of iand for sefilement of trre squatters u,ho u,e are petitio,ers
herein.

6' The preside't indeed ciilected the the, Minister for E,virorunent a*d naturai resources the rate Ho.williarir ocio,go olnamo to liaise with the then Minister cf Lads and settrernent, the late Ho,. Jacrison
Harirester Augaiire to iclentifu the suitable part of ontulili iorest for exc.ision ancl ail0catiou to the
iandless squatters.

7 on i0th septetnber lgTo,tire tr'vo ininister, visitecl tlie c,tr-rlili forest which ivas reported in the Daily
Naticn Ne'*'spapei of 10ft September I970 with the heaclline rururiirg as .. LANDLESS MAy GET
FOFEST AREA LAI']D" lr'Ieru squatters rnay be settled on forest la,d! A fact which gave ho,e to usthat e'rentually r"'e rvoulci ilave sotue ia'here to call horne. As the same seemed to bear fruits.8' Thereafter' indeed there -rvas gazefte notice No. 58 of igT5rvhich allorved tire boundaries of Mt. I(enya
forest nreasuilng 384' 1 Hectares and Gazette Notice No. i 07 cf ig77 ciatecl 13e May 1g77 excised
another parcel of Lancl ineasuring 564.Zhectares, *'hei-eby, the tc e>;cisio, were suneyed and given ia,d
refbrence No' 13269 and had reference NIo. 12234 respectiveiy u,hic.h \r,,as pursllance of affecting thepresiderltial directive to the tnentioneci miriiste. for the pirposes of reseitli,g tire squatters.

9 ' consequently' the then Late r4inister Jacirson Airgaine, tool< possessions of the lanci and staned to
cDltivate the sarne, and tirereafter the title deeci was issued in the fa'or:r of a coinpanl, incorpcrated by,
the late Min:ster and sons an<i the said compaiiy J.Ii AI,TGAINE & sol.ls, u,ho have since then
tr-ansferred oivnership cf part of tlie said parcei of laircl to a iirird pany kilowil as Hol\GGRowt{ (l()
LTD.

(

10 Tirat u'e (sqtiatters of o,tuiili fbrest) having been aggi'ieved by tire action of the said l,{iuister movecl to
court for i'edress through a judlcial revieu'agai*st the 

'riiuster 
foi'lands the per:na,ent secretary of tire

sarle Munistei', conur:issicner for ,ands, honregrou,.I(en'a I-irnited as .I.H. ANGAII,TE & soNS
seeki,g for orders of ,ratrclamus to coitrpel the respondents to settle tlie appellants on la,clexcised fi.oin
Mt' Kenya lorest vide legal notice NIo 68 of i9'i5 ancl 

.l07 
of lg77 saine being iancl reference nc. L326g

and 12234 or else in an altel'nati"'e tjie iespo*de*t br. corrroelled tc settie tlre peii,rioneis ii: Ia.ild oi.
eqi:ivalent size ai-ld qualjt-v



ON
OFONTCF T

ii{E hIATIO}.IAL ASSEIVIBLY
S ERS 2 aa1

ZZ)

I 1' That \^re wel'e aggi'ieved by the saici decision of the High coui-t, by Ho. Justice Mary I(asarrgo we
preffered an appeai on the same u'hich c:lted 6 grounds of appeal; the same was heared before
ho.rourabre -Tustice M.F.- tsrooine, p. Ivira,ir.u and.u otieno _odek JJA.

12' on the ruling of the couft of appeal, it calre to a co,sicieration tliat trrey are alive to the legal reasoning
of the learned judges ivhy they did not issue tjre wrjts as pra1,ed, However, it ra,as the teci::ricality of the
cause as how the ex-prte applicant invol<ed the.iurisdiction oftrie coufttechnically, .tied, 

the hands of
the courts as the saine could not issue to private persons and that although the fact iu issue regarding
inordinate delay 1\/as ver.v iveil explained to the court, the court u,as of the opinion the sa,re could not be
curable' hence the application failed to its e,tirefy instead. If they invoked the cout,ia a constitutional
petitron therefore in that circumstance, the remedies could be availecl to the,r under article 23 of the
constitutio n,2O7O.

13' we lodged tlie petitio, w:th the National Land co,rmissio, on 9'h July 2014 ra,hich rvas dually stamped
and received for action' It is alrlost tu'o year siuce the sarlre \vas lodge, but anfully and unfoitunatell,,
the able commission has iiever conrtnunicated to us eithei'to ackrorvledge receipt of the sarle, or a reply
on the sarrle as to tlie rvorking.ort the investigating ou the historical iand injustices of the matter. Instead
in ani' event we appear in their offices and instea.d adduced that, sjnce the parliame,t select co,r,rirtee
did a report; therefore it wo,ld be prudent to ha'e tire sa:,e fom,arded to thern so as to facilitate
investigation.

14 ' To the best of our kno *4edge tiris rnatter has been initiatecl by the national assernbly thLrougl.r the former
rninister of Lands and Housing Hon. .I.o orengo and has already gone tlu-or-rgh the lr,readjng on 10rr,
Janua4' 2013.

15' we cio solenrnly confin:r that the issites in respect of v,,hich this hunrble petition is ,rade are not pe.di,g
before a,y coriit of laiv or constitutioi:ai or legai body.

IEREFOPG ),oui humble petitroners pi'av ihat parlianre*t;

To ini'estigate the a'llocatioit and otvnership of tlie gazatted land to the Late Minister Ho, .i.IJ,A.,rgai,e
and u4rether the action of tlie said l-ate lvlinister Airgaine to tal<e au,ay the land ment for the squatteis
tt'as right justice and constituhor:al- To cooirerate r,,,ith ihe National Lar:d coin,rission aiicli,qui'es into
tl'ie tlafier cf otltulili foi'est squartel's r'vitli a vis1x.' ef havingl.4i5 farnilies currentl-v li'ir:gi, depiora.ble
ard irrh,ma'ccnditioiis seilred cn e.:;cisio,s I- B. rrio 

.,iz69 
ancl L,.ii I.{c iz?34 sazaL.tectas regai Notices

l'.{cr 58 oi lr)7-5 an,.1 107 oi 1971

.i\ i-id rio Lt i i:ci i I : o i: --' i.s',,,.i i i e,,rei. rli.it \
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I{A.ME .ADDETESS N^AT[OI{AI, EN
PATRICK MURTUI<I I(R]GIA 1257 NANYUzu 550] 169
ROBERT WANJAU Glcr.roHr i25T r.rANvrrKr 246022s ft"oq/
JOSEPH MWANGI MAiNIA 610 NANYUKI 2467820 ;

W_v
Petition concerning the settlement of ontulili Block of Mt. I(enya squatters and the excisions ofMt.
Kenya pursuant Legal Notices No. 6g of 1915 and i07 of 1977

r{Anfl.Il, oF THE PETTTTONER.S

F
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F{ARTE

PA TzuCK MLIRTi'KI KITi] GIA
ROBERT WANJAU GICHOHI

JOSEPH ]\AA/ANGI MA]NA
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MIMSTRY OF LANDS AND PHYSICAL PLANMNG

RESPONSE TO PETTIONS REFERRED TO THE MINISTRY BY THE

DEPARTMENTAL COMMITTEE ON I-ANDS.

PETffiON NO: 1

Petition by George Theuri, MP on behalf of residents of Mowlem Ward rcgarding
the allegedirregalar allocatton 1and LR No 11STg/g

a) The chronological/history of the ownership of the saidland
b) The real owners of the saidland
c) Provide a copy of the original title deed

d) lf the Ministry is aware of the dispute in the said,Land.

e) Any other information relevant to solving to petition

Hon Chair and members of the committee,

a) The chronologicai history of the ownership of the saidland

LR-No.11379/3 measures about 818 acres situated in the city of Nairobi.

The patcel first belonged to Khan Nawaz Klau and, Khan Abbas Khan an Asian of
Indian origin. The Khan family met and engaged with five (s) gentlemen namely:
Kibiro Katanja; Reuben Kangara; Keingati Watharo; Njuguna Kimani and peter

GacheruKngata who were representatives of a group of 225 persons that were
interested in purchasing the land. The five, upon receiving the purchase price,
formed a company known as dora Farmers Com

decided to transfer the Iand into the name of the company.

1
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between the five and the rest of the ZZS interested parties when

they failed to transfer the land to the beneficiaries/members. The members then

formed a company known as Dandora Housing Scheme Limited to institute a suit

against the five individuais.

DandoraHousing Scheme Limited Filed High Court Suit No. 7348 of 1'972 (Robert

Macharia, C.P Waithaka, Raymond Mwangi, Mutegi Karega, Wiliiam Muthaura,

Nelson Muchai, Njenga Chege and Dandora Housing Scheme Limited Versus

Kabito Karanja,Reuben Kangara, Keingati Waiharo, Njuguna Kimani and Peter G

Kangura).

HCCC NO 1 348 of 1'97 2

The matter was referred to arbitration by the court under the then Provincial

Commissioner of Nairobi. The award of the PC was registered and adopted. The

Ruling by the Hon Justice Sachdeva dated 8th September 1983 conferred the land

to the contributors (225) persons plus the five agents (if they had interest). (See

Annex I court order byJustice Sachdeva and the Arbitral Award).

b) The real Owners of the said Land

Hon chair,

As stated above,the court ruling by Hon Justice Sach deva dated Septemb er 8 r 1983,

conferred the land to 225 contributors plus the five agents if they are interested.

These are therefore, the legal owners of the land.

We have attached a list of the beneficiaries as approved by the court (See Annex

2) list of recipients).

2
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c) Provide a Copy of the Original title deed

Hon Chair,

A copy of the title deed is attached. The original title is not with the Ministry but
with one of the disputtng parties which bu Dandora Farmers Company
Limited. Please note that the title was registered before the case. (see Annex s copy
of the title of LR I1379/S)

d) If the Ministry is aware of the Dispute.

Hon Chair,

The Ministry is fully aware of the complaint by the Mowlem Ward Residents.

Mowlem Ward Residents brought a claim over this 1and. The Ministry,s public

Complaints and Resolution committee (FCRC) convened on the March 70, 2016
purposely to interview Mowlem Ward residents and Dandora Housing Scheme

Limited who laid claim over this land LR 7r,srg/s (IR z3s14).

The committee ruled as follows:

(1) ThatDandora Housing Scheme Limite d, are the rightful owners of the parcel
of land;

(2) Thatthe Secretary for lands should institute urgent and necessary measures

to issue the group with new titles;

(3) The commifiee was of the opinion that some officers in the Ministry,s Central

Registry were playinggames to delay the issuance of the title deed,;

@) That Mowlem Ward Community should negotiate with Dan dora Group on
wiliing buyer, willing seller basis, if they wanted to stay on the parcel of
land. (see Annexurc 4 ruling by the public complaints committee)

The Ministry has subsequently mad,e the following observations and,

recommendations: 
3
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(i) The land should be allocated to the Z3O persons as per the court order in

HCCC No 1348 of 7972.

(ii) That most of the property (over 9O%) has been either soid out or allocated

to numerous persons, the City Councrl and Government institutions to

the disadvantage of the original owners.

(iii) Tltat Dandora Housing Scheme titie was collected by CP Waithaka who

later fraudulently transf erred it to his private company, Falcon Kenya

Limited.

The Ministry recommends that criminal investigations be opened against C.P

Waithaka. We also recommend due process be followed to lead to the revocation

of the registration of the land in the name of Falcon Kenya Limited.

We propose the fotlowing as the way forward: -

a) The formation of a joint task force involving the Ministry and the National

Land Commission (NLC) to investigate and conclusively deal with the Dandora

Housing scheme. \r. hI t^ t! tC \-od ' o '.. lrn.Jx^^ *( [-5"1 t't" {

b) The Ministry, NLC and the Ministry of Interior and National Coordination

toprofilethelistof beneficiariesof the 22Splusthefiveagents (if interested)

or their representatives or families since most of them are now deceased.

c) The Ministry to find out how much of this land is ieft as the same has been

sold out over the Years'

d) Necessary action to be taken against persons who have engaged in any

fraudulent dealings through the Director of Criminal Investigation.

4
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PETMON NO.z

Petition by Hon. Joseph Manje,MP on behalf of residents Ikjiado county
tegatding alleged discrepancy in compensation offerred to land owners by the

National I-and Commission due to alandYalue Survey sndertaken by the

Ministry of lands and PhysicalPlanning along the Standard Gauge Railway

Phase.

q Hon chair,

I wish to respond as follows

The Ministry of Lands and Physi cal planning receive d a request from the chairman
National Land Commission vide letter Ref. NLC/Y&T/Projectd,ated.March 13 ZOT1

to provide comparable sales of land along the SGR corridor for compensation of
the affected persons.

Valuers from the Ministry carried out value survey of land parcels along/ adjoining
SGR corridor to gather valuation data for the intended purpose. This exercise was
carried out in the months of February and March 2018. The outcome was aland,
value guide after analysis of property values spanning between Nairobi National

Park to Naivasha covering Kajiado, Kiambu and Nakuru counties. In Kiambu
County areas covered included Mikuyuni location in Kikuyu sub County and
Ndiuni and Ndeiyalocations in Limuru sub County.

The parcel gazetted for compulsory acquisition is indicated. as Kiambu Western
Grazing I'and under communal ownership with Kiambu County as the Trustee.

The individual owners/occupants of the land are yet to be identified. The entire
stretch that is subject to acquisition is undeveloped with grazingland. and shrubs

on undulattng slopes of land,with very few temporury structures.

5
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We identified it as one sub-market and recommended a value guide of Kshs

7OO,OO0 per acre. After the valuation surveys, the tvtirii-stry vide letier Ref.

Admin/ 127/TPY /Memo/Yol 2/ 32 of 28th March 2A78, forwarded theland vaiue

guide to NLC.

PETMON NO.S

petition by Indigenous People of Vipingo Iands Communify in Kilifi Counfy

rcgarding al\eged furegilar acquisitio n of land belonging to the indigenous

people of Vipingo Lands Communify in Kilifi Counfy'

Hon. Chair,

I wish to resPond as foilows:

Rea Vipingo Estate is located in Kiiifi County with a land area of 8,990Ha. Most

parcels of the estates are registered at Mombasa Central Registry under the

Registration of Titles Act (Cap 281 repealed). There are various Companies and

Individuals that own different parcels under the Rea Vipingo plantations. Some

parcels of land have missingland records as shown on the attached schedule (see

Annexurc 5).

Hon. Chait,

The petitioners' clatmtheir forefathers were evicted from thelandin the yeat 7973

by the coionial goyernment. They further claim that after independence in 1963

the land was not restored back to their community but allocated to private

individuals and companies who ate in occupation to date.
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I Hon Chair,

This is a case of historical injustice as the petitioners were forcefully evicted from
their land. However, this is not unique to this community given the history of
colonial settlements and displacements of indigenous Kenyans. That said, the law
has a framework to address these injustices. Article 67 (2) (e) of the Constitution

of Kenya mandates the National Land Commission to initiate investigation on its
own initiatle or on a complaint into hisiorical land injustices and, recornmend

appropriate redress.

Hon Chair,

Since the petition touches on issues the Ministry is ready to provide any

information concerning this petition to NLC. Attached, is a schedule of all parcels

stated in Schedule 1 of the petition that describes:

a) The land reference number

b) The coastal registry number

c) Areaand

d) rhe current registered owner (see attached as Annexure S
We have also attached currentland searches for the parcels (see attached 6)

./ PETMON NO.4

Pefition by members of Mt. Kenya Forest Squafters and residents of Meru
tegatding excision of the Mt. Kenya Forest pursuant to kgal Notices No.6gl75
and 70! /!_9ry measurin g 384 hectares for settlement of squatters.

Hon. Chair,

I wish to respond as follows:-

7
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tLR NO. 73269 was first granted to J. FI. Angaine and Sons Limited for a

consideration of Kenya shillings fifteen miliion two hundrcd and ten thousand

(Kshs. 75,210,000) being capttal vaiue paid on or before the execution.

Tflneparcel measures 384.1 Ha as delineated on Deed Plan Number 194969 with

a term held on fee simple subject to special conditions 1-6 as described on the

title. (see copy of search of LR 1.3269 and IR 661,77). Annex 7

The title was issued on 6th June 1995 by the Commissioner of Lands by order of

the Presid ent and,was registered on Z|'tJune 1995 at the Nairobi Central

Registry as IR 661,77 / 1 (Annex 8, see copy of search).

Hon Chair,

LR No. 122234 was granted to Home Grown (Kenya) Limited for a consideration

of Shilling s (78,324,000 / =) being caprtal Value paid on or before the execution

hereof the President of the Republic of Kenya on behalf of the Government.

The parcel measures 540.2 Ha. as delineated on Deed Pian 194968 with term

held on fee simple subject to special conditions 1-6 as describes on the title. (see

copy of search of IR 1,2234 and IR 6617 8). The title was issued on 6th June 1 995

by the Commissioner of Lands by order of the President and was registered on

21* June 1995 at the Nairobi Central Registry as 66178.

On the same 27't June 1995 the same was transferred to J. H. Angaine and Sons

Limited for a sum of Kshs. 2,500,000.

LR 13269 registered as IR 66L77,LR 1.2234 registered as IR 66'L78, LR No.

73191 registered as IR 25667 and LR No. 1 3776 registered as IR 25956 were

amalgamated to form LR No. 20737 and issued with a new IR of IR 66259 on

28th June 1995. (Annex 9, see copy of search of IR 66259)

a8
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LR No. 20737 GR 662s9)

This parcei measures 1745.3 Ha as delineated on Deed Plan No.1g6658. The

land was held byJ. H. Angaine and Son's Limited.

on 28th June 1995, 11..7o Ha (LR No. 207sr / l) was surrendered to

Government (see Entry No.Z)

On the same day 466.7 Ha. (LR No. 20737 /3) was transferred to Home

grown (k) Limited for aterm of free hold vide IR G6ZGO. (see Entry S)(see

Annex 1O)

240.3 Ha. (tR No. 20737 /2) was transferred toJ. M. Angaine and Sons

Limited vide IR 66261 (see Annex 11)

825 Ha (LR No. zo7 37 / 5\ was issue d under sec 70 of RTA and belongs to

J. M. Angaine. (see Annex 1.2)

201,.5 Ha (LR No. 20737 /4) was transferred to Elizabeth Kaliuntu Angaine
for vide 0R 6666). (see Annex 13)

PETMON NO.s

COMPLAINT BY Ndeiya Iand owrlers regardinginadequate compensation paid

by the National Land Commission for acquisition of land for the construction of
the Standard Gauge Railway

Hon chair,

I wish to respond as follows: -

The Ndeiyalandparcel is indicated cornmunal within Kiambu Western grazing
area. Kiambu County Government is the registered trustee.

The parcel stretches across Mikuyuni location in Kikr.ryu sub-county, Ndiuini &
Ndeiya location in Limuru sub-county. The entire areais undeveloped with
gr azing land and thickets.

The Ministry of Lands and Physi cal Planning, value guide recommends a market
value of Ksh. 700,000 per acre for this area.
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Thank you.

Farida Karoney, OGW
CABINET SECRETARY
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KIiOW ALL MEN BY THESE PRESENIS that in consideration of the sum shillings fifteen
million tvo hundred and ten thousand (Shs.15r27OrAO/-) being capir-al value paid on
or before the execu+-ion hereof THE PRESIDENT OF THE REPUBLIC OF KENYA on behalf o.f r-he
Goverrrnent of Kenya hereby GRAMIS Unf-o J.H. ANGAfNE AND SONS LIrJTED a ]jnj.ted Iiability
company incorporai-ed in the Republic of Kenya and having its registered office at NAfROBf
(post Office Box Number 67638) (hereinaft-er cal1ed'rthe crant,ie) ALL THAT piece of land
situate in East- of Nanyui<i in +-he I1ERU Dist-rict of tlirti Republic of Kenya containing by
neasuresent 384.1 ha (t-hree eigl'rt four decimal one) hectares or r-hereabouts thai- is to
say Land Referertce Number 13269 which said piece of land with dinensions abuttals and
boundaries thereof is detineai-ed and edged red on t-he plan Number l-94969 deposited in
the Survey Recorcls Office at Nairobi TO HOLD the same in fee simple SUBJECT to (a) the
Governmen+- Lands Act (Chapter 28o) (b) the follorj.ng special cond-itions (NaneIy):-

SPECTAL CONDITIONS

The land shall be used for Agriculturzrl purposes and residence f_or the Grantee.
The land shaIl be used and managed in good husbandry Eanner and m'aintairring ofthe soil. to f.he sat-isfaction of the Comissioner of l6nd5 and the Direc?or

The Grantee shall no+- se11, transfer, sublet, charge or subdivide. the rand orany part- thereof without prior written consen+- of ttre Conmissionei of Land(Land Control Board)

The Grantee shall develop the land f-o the satisfaction of the Conrmissioner of
Lands and r-he Director.of Agricultur.e.

The grantee shall pay such rates, taxes, charges, duties, assessments or outgoingsof whatever descriptions as may be imposed, charged., or assessed by any governmerrt
or LocaL Authority upon the land or the buitdings erected there upon inciuaing
any con+.ribu+-ions or an], other such paid by the president in rieu thereof.
The President or such person or authority as may be appointed for the purpose
shall have the right to enter rrpon the land hereby leased and have acclss-towater', mains, service pipes and drairrs, telephone yires and electric 6'ains of al_ldescrjp+-ion whether overhead or underground and r-he grantee shall. not erecr- anybuilding in such a way as to cover or in+-erfere with any e>:isting alignmenr-s ofnains or service pipes or telephone or tefegraph wires and electric mains.
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REPUBLfC OF KENYA

THE REGTSTRATI.ON OF TITLES ACT
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KNOI^. ALL MEN BY THESE PRESEMIS +-l^.ar- in cor.sideration of t-he sum of shillir'gs eighteen

million three hundred and twenty four' ttrousand (Kshs.:-8,3?4.OOOf-) Ueing capif-irl value

paid on or before the execution hereof THE PRESIDEI\I oF rHr nEpugLIC CF KENYA on behalf

of f-he Government of Kenya.hereby GRANIS Unto HOMEGnOWI (KENYA) LIMTTED a,Linit'ed lia6iIiL)

company incorporat-ed in f-he Republic of Ker.ya and he,ving its regi-s+-ered office at NAIRo}JI

(post of fice Box Numbe r 70222) (her'einafter calIed "*-6e G"attee) ell TH'4'T piece of land

sir_ua.r--e in Easr- of Nanyuki in the Meru Dis+.rict of the Republic of Kenya con+-aining Lry

nteasurerEenL Five four six decimal two ( 540.2) hect-ares or thereabou+-s l--hat- is to say Laid

Reference Nrmber 12234 which said piece of land uith dimensiorrs abutr-als and boundanies

+-hereof is defjnear-ed and edged r.ed on t-he Plan Nurnber 19490E depor:ii-ed in t-he Survey

RecorCs Of f ice ar- Nairoi:i TO HOLD i-he same i6 fee sirnpl.e SL;BJEC:T to ( a) lhe Governnenr-

Lar:ds Ac+- (Chapr-s.260) (b) the following special conditions (Namely):-

SPECI.{L CONDTTIONS

1 Tl.e land shal] be used for Agricultural purposes and residence forthe Granf-ee'

The land shaLl. be used and oanaged in good husbandry nanner and m:rintaining of
+-he soil +-o +-he satisfaction of the Ccimissioner of Lands and r-he Director of
Agri culr-ure.

The Grantee sha}l not seI1, r-r'ansfer, sublet charge or subdivide t-he land or'any
part thereof without. prior writr--en consenf- of the Comissioner' of Land ( Land

Cor.r-roI Board )

The Gnanl--ee sha11 develop t-he land to the sat-isfacf-ion of t-he Corurni-ssioner of
Lands and the Director of Agricul-ture.

The Granr-ee shall pay such ral--es, f-axes, charges, duties, assessllent-s or. out'-
goings of whatever'-dLscripr-ions as may be imposed, charged, or assessed by any

!or"f....t or Local Aut-hor.it-y upon +-hL Land or the buildings erecf-ed.f-here upon

including 6nr- coni-r.ibut--ions t" i,',f.other such paid by f-he Presidenr- in Iieu
t-hereof.

The presjCenf- or such person or auf-hority as maI be appointed for t-he purPose

shail har.e r-he night to en-'er upon the land heI'eby leased and have access to u'atr

nains, service pipes and drains, +-elephone xires ind electric ntains of all
desc.iption wtreitrLr. overhead or'underground and f,he gliant-ee shalf not- ''reci- any

buil ding in such a wa]. as to col er or inf-erfere \,it-h any exist-ing aligruren+-s
of mains or servi." plp". or lelephone or t-elegraph uires and elecr.-r'jc mains'
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REPUBLIC OF KENYA

T}IE REGISTRATION CF TITLES ACT

(Chapter 281)

CERTIFICATE OF TITLE
I.R.66259

H. ANGAINE AND SONS LIilITED A liMitEd IiAbiIitY COMPANY

J une

d

."Jr, -fia&li hfJoL\IXy_t rAtt((^r,
ltF(;tTTRATtON OIJ Ti.I.l-LS r

of Nairobj. post offi.ce Box Number 42813 2 7 JUN 701?

66259/5

in the Republic of Kenya pursuant to a Transfer registered as Number l.R. is latt now the

i"girt.r"d proprietor(;) as owner(e) for an estate in fee simple

rF

of Al-L lhat Piece of land situate East of Nanyuki Municipallty

in the ueru District containing by measurement

liuIdl}E*{,xlt$IE{}4b,5ilF}merxxxqftx. one seven four flve decimal three (1745'3)

hectares/xuesf or thereabuts and being Land Reference Number 20737

(Original Number

as delineated on Land Suwey Plan Number 196658

annexed rertrotxaid<frsrufor) hereto

SuR:ecr however.tO the Act Special conditions Encumbrances and other matters

specified in the Memorandum hereunder written

lx Wtmress *hereof I h:ve hereunto set my hand and seal this twerrty eighth

One thousand nine hundrerj anri ninetv-fi're

TITLE NO:

I iIEREBY CERTIFY thAt J.

inco:'Porated ln Kenya

day of
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nex to

REPUBLIC OF KEI{YA

THE REGISTRATION OF TITLES ACT

(Chapter 281)

CERTIFICATE OF TITLE
TITTE NO: I-R. 66260

I HEREBY CEP.TIFY that HOt'tUGROUII (ICEIYA) LIilITED a Iimited liability Companv

incorporated in Kenya

i ttttt int
!

of Nairobi Post Olfice Box Nunber LO222

66259/3 is
in the Republic of Kenya pursuant to a Transfer registered as Number l.R-ir/6f, now the

;;;;i";"i proprieto(;) as ormer(5) for an estate in fee simple

of ALL that piece of tand situate East of Nanytrki }tunicipality

in the Meru District mntaining by measurement

hmerrtrgfleu:ooo&rrsomxetx Four six six decimal 6q6 (466'1)

hectareshcrs6) or thereabouts and being l-and Reference Number 20737/3

(Original Number

as delineated on Land Survcy Plan Number 194666

aunexed to thc said Traosfer)

o

a

o

o

o

Sus.,esr
specified in

however'totheAclspecialCooditionsEgcumbrancesandothermaners
ihe Memorandum hereunder wriBen

lx Wmqess whereof I bave hereunto sel my hand and sed ttris tuenty eighth

day of Ju-ne One thousaod nine hundred and ninety-five
(6'-:, t-. Lt

Regbtrar of Tilles

N,'EMORANDUM
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REPUBLIC OF KEI.{YA

THE REGISTRATION OF TITLES ACT

(Chapur 281)

CERTTFICATE OF TITLE
TTTLE NO: I.R. 6626I

I }i|EREBY CERTIFY that J. X. ATIGAE{E AND so},Is LI{IIED

incorporated jn Xenya

of Timau Post Or-fice Box L6

111 \t\N tt\1

a limited liability Companya

,

t

a

in the Republic of Kenya
registered proprietor(s)

66259/4
pursuant to a Transfer registered as Numb€r I.R. is /acc now the
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(Chapter 281)
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REPUBLIC OF KEI.TYA

THE REGISTRATION OF TITLES ACT

(Chapter 2El)

CERTIFICATE OF TITLE
fITLENO: I.R. 6665I

I HEREBY CERTIFY.thAt ELIZABETH KALIUNTU ANGAINE

of TrlrlAU (posr oFFrcE Box NUMBER 16

ot ALL that piece of land situate EAST oF IIANYUKT l'luNrCrPALIrY

a .{')r ,l

m

in the Republic of Kenya pursuant to a Transfer registered as Nuntber l.P1*f&7rfo*'rfv
registereci proprietor(s) as owner(s) for an estate in fee simple

in the J'4ERU

h e ct ar esryst /{ (Vg t$A /VlgtY d A,

lysy,cllvtlll or thereabouts and being Land Refcrence Number 2o737/4

(Original Number

as delineated on Land Survey PIan Number 794667

aonexcd to the said Transfer)

Susrssr however lo the Act Special Conditions Encumbrances and otilel matters
specified in ihe Mcmorandum hereunder written

IN Wlrxess whereof t have hereunto scl my hand and scal this 241H

day of AUGUST One tlrousand nine hundrcd and NINETY-FfVE

of

MEMORANDUM
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REPUBLIC OF KENYA

IN THE COURT OF APPEAL

AT NYERI

(CORAM: KOOME. MWILU & OTIENO-ODEK. JJ.A)

CIVIL APPEAL NO. 277 OF 2011

BETWEEN

LUCY MIRIGO & 550 OTHERS

AND

M!NISTER FOR LANDS

PERMANENT SECRETARY

MINISTRY FOR LANDS...........

THE COMMISSIONER FOR LANDS

HOME GROWN KENYA LIMITED.

.....APPELLANT

1ST RESPoNDENT

.. 2No RESPoNDENT

, 3*o RESPoNDENT

4tH RESPoNDENT

J. H. ANGAINE & CO. LTD. .. s'H RESPoNDENT

(Appeal against the Judgment and Decree of the High Court of Kenya at Meru (Kasango, J.)
dated 30th June 2011

tn

Meru HC Misc. App No.218 of 2004 consolidated with Meru HC Misc. App.

No.71 of 2003)

*************

JUDGMENT OF THE COURT

1. This is a judicial review appeal for an order of mandamus to issue and in the alternative an order
for compensation for land. The appeal has a historical perspective. By Notice of Motion dated
18th November 2004, the appellants describe themselves as public servants in the Ministry of

h ltp ://\r/ww. ke nya I aw. org - P age 1 / 1 3
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Lands and Settlement. The pertinent facts are that on or about AugusUseptember 1g70, six
individuals namely Gichohi Gikaandi, Gitahiga Kabuya, Williet tt/wangi, John Kahuthu and Mawi
Kanja being forest officers at Ontulili within Mt. Kenya Forest in lrleru County visited the then First
President of Kenya H.E. Mzee Jomo Kenyatta at his Gatundu Home. The appellants petitioned
the then President stating that they were squatters and landless persons working in the Forest
Department and about to retire. They requested the President to hear their cries and have mercy
upon them and excise part of Ontulili Forest within tr/t. Kenya Forest in lvleru and allot them land
for settlement. lt is the appellants' contention that the late President Kenyatta promised to
consult the Ministers responsible and to look into the request. The appellants state that they gave
their request to the late President by way of a written memorandum and the President upon
reading the same directed the then tVlinister for Natural Resources the late Hon. William Odongo
Omamo to liaise with the then Minister for Lands and Settlements the late Hon. Jackson
Harvester Angaine with a view to identifying and earmarking a suitable part of Ontulili Forest for
excision and allocation to the landless employees of ontulili Forest.

2. The appellants state that pursuant to the Presidential directive, on gth September 1970, the then
Minister for Lands and Settlement, the late Hon. Jackson Harvester Angaine accompanied by the
Minister for Natural Resources the late William Odongo Omamo visited Ontulili Forest with a view
to identifying suitable land for excision. That the ministerial visit was reported in the Daily Nation
Newspaper of 1Oth September, 1970.

3. The appellants state that to their positive surprise, Legal Notice No. 68 of 1g75 was published in
the Kenya Gazette dated 16th tt/ay,1975 altering the boundaries of Mt. Kenya Forest. ln addition,
a further Legal Notice No. 107 of 1977 was published altering the boundaries of Mt. Kenya
Forest. These two legal notices excised and curved out parcels of land from Ontulili Forest which
was part of the Mr. Kenya Forest. The appellants contend that the parcels of land excised from
Mt. Kenya Forest were meant to settle them pursuant to the promise by the late President Jomo
Kenyatta. The size of parcels of land excised from tMt. Kenya Forest pursuant to the Legal
Notices is 384 Hectares and 546.2 Hectares respectively measuring in total about 973 Hectares
of land. The land which was excised through the Legal Notices were surveyed and given Land
Reference Nos. '13269 and 12234 respectively.

4. The appellants contend that upon the land parcels being demarcated and excised from the
forest, they were instructed by the late Hon. Angaine to cut trees and clear the site on the
understanding and assurance from Minister Angaine that the clearing of site would pave way for
further demarcation and sub-division of the land to be allocated to individual squatters. That on
completion of the site clearance, the appellants were dismayed that the late Hon. Angaine started
to cultivate the land for his personal use. The appellants inquired of the late Minister what was
happening and he responded that the land at Ontulili belonged to people of the tr/leru tribe and
the squatters who were of Kikuyu tribe should seek land in the Rift Valley Province where other
Kikuyu were being settled.

5. The appellants grievance is that the land excised from Mt. Kenya Forest was not used to setfle
them but instead, the land was allocated and title issued in the name of a company formed by the
then Minister for Lands and Settlement Hon. Jackson Harvester Angaine. That the late lrlinister
incorporated a company known as J.H. Angaine & Sons, the Sth respondent, which company was
allocated the land and title issued to it. That the 5th respondent then sold the land to the 4th
respondent, Home Grown Kenya Limited.

6. The appellants claim is that the Government of Kenya through the 1't, Znd and 3'd respondents'
excised land from IVt. Kenya Forest vides Legal Notices No. 68/75 and 1OlfiZ for purposes of
settling the appellants. That the land meant for the appellants was diverted and the 1't, 2nd and
3'd respondents instead of settling the appellants gave the land to Hon. Jackson Angaine, a non-
needy person who by all definitions was not a squatter and who was then Minister for Lands and
Settlement.

t
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7. ln line with their grievance, the appellants by Notice of tr/otion dated l Bth November 2OO4 moved
the High Court for the following orders and relief:-

(i) An Order of Mandamus to compel the respondenfs fo seft/e the appettants on land excised
from Mt. Kenya Forest vide Legal /Vofices Nos. 68 of 1975 and 107 of 1977 being Land Reference
Nos.13269 and 12234.

(ii) That in the alternative, fhe Respondents be compelled to seftle the appellants in tand of
equivalent size and quality.

8. The appellants claim that failure by the respondents to allot and allocate them the degazetted
land as earlier intended was illegal and unconstitutional. That the appellants had been promised
land by the late H.E. Mzee Jomo Kenyatta, the late trrlinister C.lVl.G Argwings Kodhek, the late
Minister Hon. William Odongo Omamo and other Senior Government Officials. ln support of their
claim, the appellants tendered in evidence a letter dated 18th May 1977 from the Chief
Conservator of Forest addressed to the Forester Ontulili. The letter is captioned MOUNT KENYA
FOREST EXCISION and it states that the excision was to allocate land to the squatters. The
appellants contend that the Government of Kenya through the Commissioner of Lands has not
implemented its own decision and promise to demarcate and settle the appellants and other
squatters at Ontulili Forest in individual portions of Land Reference No. 13269 and 12234
excised from the said forest specifically for that purposes. That the Commissioner of Lands
subverted the government's intention by failing to carry out the intention and instead allowed one
Jackson Harvester Angaine to use the land contrary to the purpose for which it was intended.

9. Upon hearing the parties to this suit, Kasango, J. by a judgment dated 30th June, 2011 dismissed
the Notice of Motion seeking an Order for Mandamus. The Judge held that there had been
inordinate delay in bringing the aclion. The Honourable Judge observed that the claim had been
brought 50 years after the land was allocated to a company associated with J.H. Angaine. That
some of the land had also changed hands to third parties and part had been sold to Home Grown
Kenya Limited. The Honourable Judge stated that the suit was allegedly brought by 550 people
but the heading of the suit only reveals the name of Lucy ttlirigo Munyi. The other 549 people had
their names in a hand written paper attached to the application and there was no clarity that
these other persons had authorized Lucy tr/irigo tvlunyi to represent them in the action. The
Judge observed that only Six persons visited the late President Kenyatta at Gatundu and
wondered whether it can be said that the Six persons are the 550 persons who were now before
the Court. The Honourable Judge stated that the application for Mandamus failed the more so
because there was no document indicating that the appellants were entitled to the land that was
excised out of Mt. Kenya Forest.

10. Aggrieved by the decision of the Honourable Judge, the appellant lodged this appeal citing six
grounds to wit:

' The learned Judge erred in law and fact in dismlssing the matter without giving due
consideration to the materials supporling the motion.

' The learned Judge failed to analyze the material before her to find that the same was
sufficient for the grant of the orders sought.

' The learned Judge failed to appreciate the previous proceedings and the historical
background of the matter in holding that there was inordinate delay in instituting the
matler.

http lttuww. ke nyal aw. org - P age 3/ 1 3
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a The learned Judge failed to appreciate that the identifying parties was vatid and
unchallenged by the respondenfs and therefore went into error in rejecting the matter on
the issue of uncertainty of the parties.

' The learned Judge erred in law and fact in hotding that there were no documents entitting
the appellants to the suit land yet there were tegat notices and correspondences from the
respondent's office indicating the purposes of the degazettement of the forest land.

' The entire ruling is unfair and against the spirit of Sections 1 A and 1 B of the Civit
Procedure Act and Articles l and 10 of the Bitt of Rights and ArTicte 1Sg of the
Constitution of Kenya.

11. At the hearing of the appeal, the appellants were represented by learned counsel Mr. Chartes
Kariuki while the 1"t,2nd and 3'd respondents were represented by the learned State Counsel
M/s Teresia Gathagu. The 4th respondent was represented by learned counsel Mr. A.G.
Riungu while learned counsel Kiogora Arithi is on record for the Sth respondent.

12. Counsel for the appellant elaborated on the grounds of appeal. He pointed out that the appeal
arose from a decree issued by the High Court in two consolidated Miscellaneous Civil
Applications being lvleru HCC Misc. App. No 71 of 2003 and lvleru HCC Misc. App. No. 218 of
2004. Counsel pointed out that during the hearing of the cases before the High Court, it was
agreed that the judgment delivered shall apply to both cases. Counsel submitted that although
there was no formal record consolidating the two cases, the judgment and decree is one and the
learned Judge erred in stating that there was a pending suit before the High Court. lt was
submitted that the correct position is that the two miscellaneous applications should be
consolidated and the appeals be likewise consolidated.

13. On the substantive grounds of appeal, counsel for the appellant submitted that the appellants'
case is premised on the fact that the government failed to implement its own directive to settle
the squatters on the land parcels that had been excised from Ontulili Forest. That the
government allowed the then Minister for Lands and Settlement Hon. Angaine to disposes the
appellants off the land. lt was submitted that the land was excised for the benefit of the squatters
and this position was confirmed by the letter dated 18th May 1977 from the Chief Conservator of
Forests. Counsel submitted that the learned Judge erred in finding that only six people visited the
late President Kenyatta at Gatundu; that the Judge erred in failing to appreciate that the six
people who visited the late President were representatives of other squatters. The said six
people were the 1"tto 6th appellants. Counsel submitted that even if the Judge was correct in
finding that only six people visited the late President, the Judge erred in failing to find that the
land was to be allocated to the six people who were squatters to hold the same as
representatives of other squatters whom they represented. Counsel submitted that the Judge
erred in invoking the limitation period and stating that the appellants claim was filed 50 years
after the land was allocated to a company associated with the late Minister Angaine. lt was
submitted thatthe 50 years came out of the blues and it is not clear howthe Judge computed the
50 years. Counsel submitted that there was no way the government could have excised 3,OOO
acres of land for one individual. Counsel submitted that the land was meant for squatters and by
no imagination or definition was the late Hon. Jackson Angaine a squatter.

14. counsel for the appellants cited the case of Mureithi & 2 other & 4
Others KLR (E & L) 1 to support the submission on limitation of time. The appellant submitted
that it was the legal and statutory duty of the respondents to allocate/setfle the appellants on the
land available. That the respondents are in breach and continue to breach the statutory
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obligation. lt was submitted that it is a constitutional duty and a right of the appellants to be
allocated land set aside for purposes of their settlement and to be provided with proper housing.
The appellants contend that they live as squatters and are internally displaced persons in their
own country. ln support of this submission, learned counsel cited the case of Modderktip
Boerdery - v - President Van Die RSA en Endere 2003 (6) BC LR fi8 ff) cited in Nai PET.
No.66/10 Etqaaio llqhi>,, iri6; larfar l;nalc 2 Anathar

15. Counsel for the appellant submitted that the Kenya Constitution must be upheld in relation to
human rights, equality, freedom, democracy, socialjustice and the rule of law which provides the
appellants with a right to provision of housing and land. The appellant cited Articte 28 of
the Constitution wherein it is provided that every person has the inherent dignity and the right to
have that dignity respected and protected. The appellants invoked Article 259 (1) of the
Constitution and urged this Court to interpret the Constitution in a manner that promotes its
purposes, values and principles and advances the rule of law and human rights. lt was submitted
that although the appellants were not registered proprietors of the suit property, they had a claim
against the respondents. Counsel cited the case of Commissioner of Lands - v - Kunste Hotel
Limited-Civil Appeal No. 234 of 1995 where this Court stated that:

"The appellant was exercising his statuto ry powers under the Government Lands Act, when he
decided to allot the subject plot to the interested party. The exercise of that discretion clearly
affected the legal rights of Kunste Hotel Ltd. The exercise of that power was therefore judicial in
nature and he was therefore obliged to hear all those who were likely to be affected by his
decision... /f does not lie in the appellant's or anybody else's mouth to argue that in absence of
registration the interest Kunste Hotelseeks to protect was non-existent."

16. Counsel for the appellant submitted that the respondents acquired title to the suit property
illegally and pursuant to Articb a0 @) of the Constitution, the right to protection of private
property does not extend to any property that has been acquired unlawfully. lt was submitted that
to grab land set aside for squatters/appellants was unlawful and unconstitutional and the
acquisition by the 4th and 5th respondents was null and void. Counsel submitted in the
alternative that if an order for mandamus cannot issue, then the appellants should be allocated or
compensated with land of equivalent size and quality.

17. The respondents vehemently opposed the appeal. Mr. A.G. Riungu learned counsel forthe 4th
and Sth respondents urged this Court to find that the appeal had no merit. He submitted that the
5th respondent J. H. Angaine & Sons have never been parties to the suit before the High Court in
both Miscellaneous Applications Nos. 218 of 2004 and 71 of 2004. He urged this court to find that
there can be no claim and no order can be enforced against the Sth respondent who was not a
party before the High Court. He further submitted that there was no evidence on record to show
that J.H. Angaine & Co. Limited was incorporated as a legal entity. We have considered this
submission and it is appropriate to dispose of it at this stage. The suit property is registered in the
name of the 5th respondent and the name on the title reads J.H. Angaine & Sons Ltd. Under the
court rules, a party who is likely to be affected by any court order or judgment is entitled to be
heard. The record reveals that the 5th respondent participated in the trial before the High Court
and even filed a replying affidavit. We are satisfied that the submission by the Sth respondent has
no merit and fails.

18. Counselfor the 5th respondent supported the judgment by the High Court in finding that the 550
appellants did not have any locus to claim interest in the suit property. He submitted that there is
no mention of Lucy Mirigo and 550 others in any correspondence pertaining to the excision of the
Ontulili Forest; that there is no tangible evidence that the said Lucy Mirigo and 550 others were
supposed to benefit from excision of the forest. Counsel further submitted that in the Misc.
Application No. 218 of 2004, the number of applicants/squatters is given as 550 while in Misc.

I
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App. No. 71 of 2004; the number of applicants/squatters is given as 138 people. He posed the
question that in the two cases as consolidated in this appeal is the number of appellants S50 plus
138 or what number"

19. ln relation to the finding by the Judge that the appellants had inordinately delayed for 50 years in
brining the suit, Counsel for the 5rh respondent submitted that the in the lrlureithi case
(supra) cited by the appellants, the delay was for 40 years which was found to be inordinate. ln
the present case, learned counsel submitted that the gazette notices were published in 1975 and
1977 and as at 2011 when the case was heard before the learned Judge of the High Court there
was inordinate delay.

20. Counsel for the respondent further submitted that the 4th and Sth respondents were private
persons and not public bodies. He submitted that the order of mandamus sought by the
appellants was not available and enforceable against private individuals. That the 4th and Sth
respondents do not owe the appellants any statutory duty and as such, the remedy sought
against them cannot issue. Counsel submitted that the 4th and 5th respondents have no power to
allocate any land to any person and consequently the alternative prayer to be compensated land
of equivalent size and quality cannot issue against the 4th and 5th respondents. ln any event,
counsel urged this court to find that an order for compensation cannot issue or be made in a
judicial review application.

2'1. Counsel for the 4th and 5th respondents further submitted that the Notice of Motion that moved
this Court did not disclose the provisions of law upon which it is founded. That the appellants
have not cited any Act of Parliament that has been violated nor do they cite any land related
legislation that gives them the right to claim any interest in the suit property. No specific statutory
provision which is alleged to have been breached has been cited.

22. Learned State Counsel, Ms Teresia Gathagu for the 1'r, 2nd and 3'd respondents in opposing the
appeal submitted that the appellants should have filed an ordinary suit by way of plaint seeking
compensation for loss, if any, that they can prove to have suffered. While associating with the
submissions of the 4th and Sth respondents, Counsel observed that the appellants are seeking an
order of mandamus but have not demonstrated that any specific legal right to land had been
violated. Counsel submitted that the 550 persons making the appeal are not known as some of
the names on the list attached to the supporting affidavit have been canceled while others have
no signatures. Referring to the appellant's reference of the letter dated 18th May 1977 from the
Chief Conservator of Forests, Counsel submitted that the letter does not indicate the names of
the alleged squatters. lt was further submitted that there has been inordinate delay in bringing the
suit which is caught up not only with limitation period for judicial review orders but any other suit
for recovery of land. Counsel urged this court to note that the suit property had changed hands
and the remedy, if any, for the appellants is to institute an ordinary civil action and not judicial
review. Counsels submitted that the legal authorities cited by the appellants were distinguishable
and in support the respondents' case.

23. As this is a first appeal, it is our duty to analyze and re-assess the evidence on record and reach
ourownconclusionsinthematter'ltwasputmoreappropriatelyin@
Boat Co., [1968] EA 723, thus:

"An appeal to this Court from a trial by the High Court is by way of retriat and the principles
upon which this Court acts in such an appeal are well seffted. Briefty put they are that this Court
must reconsider the evidence, evaluate it itself and draw ts own conclusions though it should
always bear in mind that it has neither seen nor heard the witnesses and should make due
allowance in this respect. ln particular this Courl is not bound necessarily to foltow the triat
iudge's findings of fact if it appears either that he has clearly failed on some point to take
account of particular circumstances or probabitities materially to estimate the evidence or if the
impression based on the demeanor of a witness is inconsistent with the evidence in the case
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generally (eOaU nameeA Sait v (1955), 22 E. A. C. A. 2TO)."

24. This Court further stated in Jabane - vs- Olenja, [1956] KLR 661,664 thus:

"More recently, however, this Court has held that it will not lightly differ from the findings of fact
of a trial iudge who had had the benefit of seeing and hearing all the witnesses and will only
interfere with them if they are based on no evidence, or the judge is shown demonstrably to have
acted on wrong principles in reaching the findings he did - see in particular Ephantus Mwangi
'vs- Duncan Mwangi Wambugu (1982-88) 1 KAR 278 and Mwanasokoni vs. Kenya Bus Seruices
(1982-88) 1 KAR 870."

25.|n evaluating the evidence on record, this Court is mandated not to give undue regard to
technicalities through the overriding objectives as enshrined in Secfions 3A and 3El of
lhe Appellate Jurisdiction Act and as stated in Douglas Mbugua Mungai -vs- Harrison
Munyi- Civil Application No. Nai. 167 of 2010

"We are as a matler of statute law required to take a broad view of justice and take into account
all the necessary circumstances, facfors, and principles and be satisfied at the end of the
exercise that we have acted justly" As was staled in Stephen Boro Gitiha- vs- Family Finance
Building Society & 3 Others, Civil Application No. Nai. 263 of 2009. "The overriding objective
overshadows all technicalities, precedents, rules and actions ... and whatever is in conflict with it
must give way."

26. We have evaluated the evidence on record and analyzed the judgment of the High Court. lt is
our considered view that the following questions are pertinent to the determination of this appeal.

' Do the appellants have any interest in the suit property capable of being enforced"

' ls the letter dated 18th May 1977 lrom the Chief Conservator of Forest addressed to the
Forester Ontulili capable of conveying or conferring an interest in land to the appellants"

. ls a non-vested and promissory interest in land enforceable"

. ls a promise by the President to alienate or allocate land enforceable"

' The appellants describe themselves as squatters, on which land are they squatters and
what are the rights of squatters"

. ls the doctrine of rights in alieno solo applicable in this case"

' Can an order of mandamus be issued against the 4th and Sth respondents who are private
citizens and not public persons or body"

' ls any cause of action disclosed by the appellants against the 4th and 5th respondents"
' When does time for purposes of limitation begin to run in respect to an order for

mandamus.

' ls the alternative prayer for compensation for equivalent land available in judicial review
proceedings"
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' ls tracing of land a remedy available under judicial review proceedings',

' What statutory duty has been breached by the 1"t, 2nd and 3'd respondents as against the
appellants"

' Have the appellants disclosed any contingent, executory or future interest recognizable in
law over the suit property"

27 . The appellants are seeking an order of mandamus against the 1't to Sth respondents. The 4th and
5th respondents are not public bodies but are private citizens. An order for mandamus compels a
public body to exercise a duty bestowed upon it by law or to judiciously exercise a discretionary
power. (See Tra lg
others, (2008) KLR 216). ln the present case, the 4th and Sth respondents are not public bodies
and it is our considered view that an order of mandamus cannot issue against them. ln the case
of District Commissioner, Kiambu - v- R and Others Ex Parte Ethan Niau, 1960 EA 1Og, il
was held that an order of mandamus could not be issued against a person if it would not be
within his power to comply with it. To this extent, the order sought by the appellant for mandamus
against the 4th and Sth respondents must of necessity fail as they are incapable of complying with
it and they are not a public entity.

28. The 1tt, 2nd and 3'd respondents are a public body. Mandamus can issue against a public body to
perform a specific act where statute imposes a clear and qualified duty to do that act. (See
Manyasi - v- Gicheru & 3 others, (2009) KLR 6871. ln the case of R - v- Barnet London
Borough Council Ex parte Shah (1983) 2 AC 309, it was held that if an individual is challenging
a decision that he has no entitlement, the appropriate remedy will be a quashing order to quash
the decision and not an order compelling the authority to provide the benefit sought. We have
analyzed the evidence on record and the submissions by counsel for the appellant. The appellant
has not demonstrated or pointed out any specific statutory obligation that is vested upon the 1't,
2nd and 3'd respondents that has been violated. Mandamus compels performance of a statutory
public duty. The evidence does not disclose any statutory public duty owed to the appellants by
the 1't, 2nd and 3'd respondents. No constitutional or statutory provision has been cited that
impose an obligation to be exercised in favour of the appellants. The failure by the appellants to
point at any statutory duty on the part of the respondents is fatal and an order of mandamus
cannot issue in the absence of a specific statutory obligation that can be enforced.

29. The suit property that the appellants claim was excised from Mt. Kenya Forest vide Legal Notice
No.68/75 and 107177. The land was surveyed and given Land Reference Nos. 1326g and
12234 respectively. These two parcels of land were registered in the name of the 5th respondent
who transferred the same to the 4th respondent. The evidence on record shows that the
appellants never took physical possession of the land. They have never occupied the land. The
failure to take possession and occupy the land means that the appellants are not squatters on
this land. We find that it is misleading for the appellants to create an impression that they are
squatters on the suit property. The defacto position is that the appellants are not squatters on the
disputed parcels of land. The legal issue is what right does a third party (appellants) have over
land belonging to another 14m 

a 5tn respondents) when the said third party has never occupied
that other's" The doctrine of rights in alieno so/o recognizes various categories of rights or
interests that a third party may have over the land of another. These are easements, licenses,
profits, restrictive covenants, overriding interests and mortgages. These are interests conferring
rights enforceable against the land of another. The evidence on record shows that the appellants
do not have any easement, licenses, profit, restrictive covenants, overriding interests or
mortgage over the suit property which is registered in the names of the 4th & sth respondents. The
appellants also do not have any registerable interest or beneficial trusteeship in the suit property.
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To this end, we are satisfied that the doctrine of rights alieno so/o is inapplicable to this case and
the appellants have no enforceable third party rights over the suit property.

30. The appellants allege that the late President Jomo Kenyatta promised to allocate them land from
the excised forest. This was a promise to allocate land in the future. Can a promise to allocate
land create any interest in land and is such a promise enforceable" The appellants in the prayer
for mandamus are seeking a court order to enforce a promise. Can mandamus issue to enforce a
promise" lt is our considered view that mandamus cannot issue to enforce a promise to do
something in future; neither can mandamus issue to enforce a promise not underpinned by a
statutory provision. A promise can neither create nor convey an interest in land.

31. The Law of Contract Act clearly stipulates the requirements for a valid instrument to convey an
interest in land. Section 3 (3) ot the Law of Contract Act (Cap 23 of the Laws of Kenya)
stipulates that no suit shall be brought upon a contract for the disposition of an interest in land
unless some memorandum or note thereof is in writing and signed by the party to be charged. (

See W1977 KLR 188; Wagichiengo - v- Gerald (19s8) KLR 4o6).ln
the present case, all that is on record is an averment by the appellants that the late President
Kenya promised to allocate them land. There is no privity of contract and no privity of estate
between the appellants and all the respondents in relation to the suit property. A squatter has no
privity of estate that runs with the land (See Tkhbsne_t= VVeL OS92) 67 LT 735). There is no
government instrument such as a letter of allotment that expresses the intention to allot any land
to the appellants. We are of the considered view that in the absence of privity of contract
between the appellant and all the respondents and the absence of a letter of allotment from the
government to the appellants in relation to the suit property, and the absence of part performance
by way of possession or occupation of the suit property by the appellants, the averred promise to
give land by the late President is unenforceable by way of mandamus. lt is trite law that a
promise to enter into a contract is not enforceable; in other words a contract to enter into a
contract is not enforceable.

32. A further issue for our consideration is whether the appellants have a vested interest in the suit
property. John Chipman Gray, stated "No interest is good unless il must vest, if at all, not later
than twenty one years after some life in being at the creation of the interest" (See Re Sfern
(1962) Ch.732). To comply with this rule, the interest created must be of such a nature that if it
does vest, it must do so within 21 years. This rule is concerned with contingent interests and
such an interest may never vest at all. ln the present case, when the legal gazette notices were
issued and land excised from the forest, the parcels of land that were created were vested in the
4th respondent and not upon the appellants. The promise by the late President to allot land to the
appellants was a future or contingent promise which did not vest any interest in the suit property
to the appellants. lt is our considered view that if the government had the intention to allot or
allocate any land to the appellants, such intention was to create a future interest in land that has
never vested upon the appellants. lt is trite law that a future interest in land is void if it does not
vest within the stipulated time frame.

33. The next issue for our consideration relates to limitation period. There are two aspects of the
Limitation Period that we have to consider. The first is limitation period for instituting judicial
review proceedings under Order 53 of the Civil Procedure Act and the second is the limitation
period for recovery of land under lhe Limitation of Actions Act (Cap 22 of the Laws of Kenya).

34. Under Section 9 as read with Sectio n 7 of lhe Limitation of Actions Act, a suit for recovery of
land has a limitation period of twelve years. ln the instant case, the appellants seek an order for
mandamus which ipso jure is an application for an order to recover the land parcels excised from
Mt. Kenya Forest through Legal Notice No. 68 of 1975 and Legal Notice No. 107 of 1977 being
Land Reference Nos.13269 and 12234 respectively. The evidence shows that the land parcels
were excised in 1975 and 1977 and the grant of title to the 4th respondent was made in 1995.
Whatever the year from which computation is done, the twelve year period under lhe Limitation
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of Actions Acf is a factor to be considered. The Judge did not consider the limitation period
under lhe Limitation of Actions Act and we decline to address the issue beyond this point.

35. We now consider the limitation period for initiating action on judicial review. The appellants are
seeking a judicial review order for mandamus. The learned judge on the issue of limitation
expressed herself as follows:

"This claim is made more than 50 years after the land was allocated to a company associated
with J. H. Angaine.... ln considering the period of time it has taken the applicanfs to come before
the court, I am persuaded by the cases relied upon by the advocate representing the company
Homegrown (K) Limited. This is flre case of Mureithi & 2 others - v- Attorney General & 4 Others
(KLR) (E&L) 1 at page 707 where the court hetd "judicial review matters have to be fited
promptly and heard with the expedition and a delay of 40 years was hopelessly outside any
reasonable limit for mandamus and prohibition". I echo those words in respect of this case.
There has been inordinate delay in bringing this action. The land has a/so changed hands."

36. During the hearing of this appeal, learned counsel for the appellant submitted that the Judge
erred in finding that the appellant's claim had been caught up by limitation. lt was submitted that
the 50 years that the Judge referred to is not supported by evidence on record. Counsel for the
respondent in support of the findings by the Judge submitted that if in lhe Mureithi & 2 Others -
v- Attorney General & 4 Others (KLR) (E&L) I 40 years was deemed to be a hopelessly
inordinate delay, then 50 years is a much more hopeless inordinate delay for an order of
mandamus.

37. On our part, we have examined the provisions of Order 53 of the Civil Procedure Act which is
the juridical basis for an application for mandamus. Rule 2 of Order 53 provides a six month
limitation period for an order of Cerliorari. There is no limitation period to institute an action for
mandamus. Limitation for purposes of mandamus is to be determined by the reasonableness and
length of time between the cause of action and time for filing suit. From the facts of the present
appeal, it is arguable when the cause of action alleged by the appellants did arise for purposes of
computation of time. Did the cause of action arise in 1970 when the late President Kenyatta
made the promise, or did it arise in 1975 and 1977 when the legal gazette notices were issued,
or did it arise in 1995 when a grant of title was made to the 4th respondent" Whatever the time
when the cause of action arose, we have stated that an order for mandamus is not an
appropriate remedy to issue under the new constitutional dispensation. We have also found that
the appellants have no registered, possessory or future enforceable interest in relation to the suit
property. The appellants have also not pointed out any statutory obligation owed to them that has
been breached. Consequently, we decline to pronounce ourselves on the issue of limitation
period for purposes of an order for mandamus. lt suffices to state that the learned judge erred in
arriving at 50 years without indicating the event or facts from which the 50 years was computed.

38. The appellants' further contention is that the respondents are under a constitutional obligation to
provide them land. The appellants cited Article 28 which stipulates that every person has
inherent dignity and the right to have that dignity respected and protected. lt is our considered
view that the purpose ol Article 28 of the Constitution is not to impose a constitutional duty on
the Government to allocate land to any squatter or person. Likewise, the provisions on social
justice, equality, equity and prevention of inhuman, cruel and degrading treatment are not meant
to be used to demand land allocation from the government. The appellants also referred to
Article 40 (B) of the Constitution wherein the protection of private property does not extend to
any property that has been acquired unlaMully. lt is our considered view that the issue before the
High Court and before this Court is not whether the suit property was acquired unlawfully by the
4th and Sth respondents but whether an order for mandamus can issue in favour of the appellants
based on the facts disclosed in the case. ln any event, under Articte 67 (1) (e) of the
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Constitution, it is the mandate of the National Land Commission to investigate issues of
historical land injustices and to recommend appropriate redress.

39. An issue for our consideration is what is the legal effect of the promise made by the late
President Kenyatta to the appellants noting that a visit by the then Minister for Lands &
Settlement thereafter ensued and subsequently excision of forest land was made. ls there any
principle of law that can give legal effect to the promise and excision of forest that ensued" The
1't, 2nd and 3'd respondents are part of the government; are they bound by the promise and
ensuing excision to allocate land to the appellants or provide them with an alternative land in size
and quality" ls the doctrine of estoppel applicable against the 1't, 2nd and 3'd respondent's to the
effect that they cannot refuse or renege from the promise by the late President to allot land to the
appellants" Can the concept of legitimate expectation be used to confer an interest in land" Can
mandamus issue to enforce legitimate expectations" Neither the appellants nor the respondents
addressed the High Court or this Court on these issues and we offer no determination on the
same. The appellant asked for an alternative remedy namely a claim lo be compensated with
land of equivalent size and quality. ln the case of R - v- Lancashire County Council Ex p
Gayer (1980) 1 WLR 1024 it was stated that courts should be acutely conscious that they do not
usurp the role of the administrator by assuming the task of deciding how resources are to be
allocated as between competing claims. We adopt the above dicta in R -v- Lachashire County
Council Ex p Gayer (supra) and observe that it is not the duty of the courts to allocate land and
decide how national resources are to be allocated between competing claims. The appellants by
seeking an order for mandamus are in fact asserting a claim to ownership or interest in the suit
property. The judicial remedy of mandamus was neither created nor established to settle
ownership disputes nor to create nor confer title to land.

40. The final issue for our consideration is the case o'f The Commissioner te
Hotel Limited (Nai Civil Appeal No.234 of 1995). The pertinent facts of this case are that in
1976, upon application by one Stephen Kungu Kagiri, a majority shareholder in Kunste Hotel
Ltd., the Hotel was allotted an unsurveyed plot of land known as Nakuru tr/unicipality Plot No.
451, which plotwas later renumbered as Block 16/3 by the appellant. The said Stephen Kungu
Kagiri had indicated in his application for a plot that if allotted one he intended to put up a tourist
hotel thereon. The plot which had been allocated to him abutted the Nakuru-Solai road but not
the Nakuru-Nairobi Highway road although the road was nearby. The subject plot was between
his plot and that highway. After viewing the general area, Mr. Kagiri thought that it would be
desirable that his intended hotel should be clearly visible from the Nakuru-Nairobi highway. To
obviate the plot between his and the highway being allotted to somebody else and fearing that
whoever would be allocated the same would develop it so as to obstruct the view of the hotel
from the highway, he addressed a letter to the appellant dated 26th August 1976, which in
pertinent part read as follows:

I would like to reguest you that site "C" be teft a road reserye and not for any future alienation or
if that is nof possible then "A", "8" and "C" be amalgamated into one plot and if it is felt very
necessary the hotel boundary may leave out "B" so that, the hotet covers "A" and "C" only.

A revised letter of allotment was issued by the appellant to Mr. Kagiri which showed an enhanced
acreage of the plot allotted. Mr. Kagiri built the hotel and the plot between the hotel and the Nakuru-
Nairobi Highway remained unalienated until 3'd May 1993 when the appellant allotted the plot to the
interested party. Kunste Hotel moved to the High Court seeking an order of Certiorari to quash the
allotment to the interested party. The gist of Kunste's complaint was that the appellant decided to allot
the subject plot to the interested party without giving it a hearing and in flagrant disregard of an earlier
assurance that the plot would be a road reserve. This Court in confirming an Order for Certiorari
quashing the decision of the appellant to allot the plot to the interested party held that the Commissioner

a
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of Lands was under duty to give a hearing to Kunste Hotel

41.WehaveconsideredthefactsandreasoninginT
Limited (supra). lt is our considered view that the present appeal is distinguishable from the
Kunste Hotel case. First, Kunste Hotel had sought an order for certiorari and not mandamus.
Second, the issue in the Kunste Hotel case related to a right to be heard and not whether Kunste
Hotel had a proprietary interest in the disputed plot; third, there was no issue of limitation or
inordinate delay. ln the present appeal, the order sought is for mandamus, there is no letter of
allotment in favour of the appellants and the appellants are claiming a proprietary interest in the
suit property and not a right to be heard; then there is the issue of inordinate delay.

42. The overall re-evaluation of the facts of this case leads us to examine the extent to which
mandamuscanissueagainstapublicofficer.LordGoddardC.JinW
Meredith (1950) 2 All ER 741,743 stated that mandamus is neither a writ of course nor a writ of
right. ln Re Bristol and North Somerset Railwav Co. (1877) 3 QBD 10, 13, the court refused
to enforce by mandamus an order imposed on a virtually defunct company, a duty that was
impossible for the company to discharge. Besides in the instant case, the 2010 Constitution in
Chapter 5 has come into force with new values and provisions relating to land. Article 61
classifies all land in Kenya into public, private or community land. Article 76 establishes the
National Land Commission with distinct functions. The 1't to 3'd respondents no longer have the
discretion to allocate land to individuals under the new Constitution and this Court should
consider whether an order for mandamus is an appropriate remedy in this present case in view of
the new constitutional dispensation. lt is trite law that if circumstances have rendered
performance of something impossible, mandamus will not issue.

43. ln the case of Republic - v- Director-General of East African Railways Corporation Ex Parte
Kaggwa, 1977 KLR 194,i|was correctly stated that an order for mandamus did not lie as a
matter of course against a public officer and the court's discretion would be exercised before
such an order can issue and if the exercise of discretion to grant mandamus would constitute
judicial interference with the executive arm of government, the same cannot issue. lt is our
considered view that in the present case, an order for mandamus if granted would be contrary to
the spirit of Chapter Five of the Consfitution relating to management of land as a resource in
this country and will also interfere with the executive arm of government in resource allocation. ln
the case of Shah - v- Attorney General (NO. 3) (1970) E.A 543, 549, it was stated:

" Mandamus does nof lie against a public officer as a matter of course. The courts are reluctant to
direct a writ of mandamus against executive officers of a government unless some specific act or
thing which the law requires fo be done has been omitted. Courts will proceed with extreme
caution for the granting of the writ which would result in interterence by the judiciat department
with the management of the executive department of government."

44. From the analysis conducted here above, we are of the considered view that for reasons entirely
different from the Honourable Judge, the Judge did not err in refusing to grant the order of
mandamus. The totality of our re-evaluation of the evidence on record and application of law to
the facts of the case while taking into account submissions by all learned counsel leads us to the
conclusion that this appeal has no merit and is hereby dismissed with costs. For avoidance of
doubt, we hereby state that this Judgment in Appeal applies to the two consolidated
Miscellaneous CivilApplications being Meru HCC tt/isc. App. No 71 of 2003 and Meru HCC Misc.
App. No. 218 o12004.

Dated and delivered at Nyeri this 2/d day of January, 2014
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4' Pursuont to the soid gozeftement,o litony of coses wos filed to chollenge
the ownership of the Lond by Kiombu Dondoro ond some of the coses

include;

o) High Court Civil Cose No.l34B of 1972

b) High Court Civit Cose No.l0BB of 2000

c) High Courl Civil Cose No. 3250 of I995
d) High Court Civit Suit Number 441 of 2O0B(OS)

5' The coses were determined in fovour of Kiombu Dqndoro Formers

compony ond ihe cloims by Dondoro Housing qnd other groups

ossocioted with splinter foctions ond ousted officiols to the lond dismissed.

6' The compensotion oword of Kslrs.I , 3l 6.980 wos deposited in court by the

Ministry of Londs on 24tt't July 1974 for onwqrd tronsmission to the owner
upon determinotion of the cose by o Mr.C.Pondyo who wcrs the Chief
volueriThe cose wos determined in fovour of Kiombu Dondoro Formers

Compony Limited os stoted eorlier" ,

On 20tn July I993, the High Court returned the oforementioned money to
the Commissioner of Londs.

During this period of uncertointy occosioned by the soid Court coses ond

on pending conrpulsory ocquisition process, some unlowful ollocotions
were done on the icrger LR.No. 1137?/3.Our investigotions estoblished thot

the ollocotions weie done in the mistoken belief tfroi the lond hod now

vested in ihe Government pursuon't to the compulsory ocquisition ond

hence ovoiloble for ollocotion. :

lnitioll.y the unlowful ollocotions would be done by government officiols

but with time the situotion degeneroted ond cortels, provinciol

odministrotion. City Council of Noirobi, politicions, privote individuols ond

outlowed gorrgs crnd sects stcrrtecl selling lond to unsuspecting Kenyons

7
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giving oll rrronner of documenlotion ond using force ond violence to give

vocont Possession of the lond.

10. lt is on record thot lhe Governnrent irrtended 1o compulsorily ocquire LR

ll3lg/3 belonging to Kiorrrbu Dondoro Formers Compony Linrited for

public Purpose Out of the originol B1B ocres, the Government unlowfully

committed opproximotely 657 ocres by woy of ollocotions to Noirobi City

Council, public bodies, cornpor-ries crnd individuols for residentiol, induslriol

opd public purposes. Leoving o bolonce of l6locres inlocl. Out of the

remoining opproximotely l5l ocres, squolters occupy subslontiol omount

of lond. However, ihe goocl news is tlrot Kiombu Dondoro Formers

Conrpony Ltd ond oll the twelve groups of squotters hove been willing to

negotiote.

EXAM o T E RLIER UNLAWFU T ONS

LR.NO.1\379/3 wcrs subdivided inlo portions ond ollocoted lo vorious people os

unsurveyed plots. Sonre of the eorlier ollocotiotrs include.

o) LR.No 12633 (File 99038) wos ollocoted to Vijoy Tonks ond:

Vessels Privote Linriled of P o.Box 14085 Noirobi ot Folio(l)vide

letier of ollotnrent Ref :9 84861159 doted l2rn Jonuory 1 979 ondi
::::

o Gront prepored oncl issued. The lond wos loter tronsferred'

to Sololec Lirniled lhe deed file connot however be troced

of the strong roonl.

b) The second subplol, lR.No.12562 which is comnrilted to File

numlrer 95015 wos converted from lire Regisirolion of Titles

Acl io Registrotion of Lcrncj Aci otrd it is now krrown os Block

9612-l3.records ot the Licrson Office however indicole thol

llre currenl regisierecl owner is the Civil Servonls Housing

4
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Compony Limited ond the subplots hove been tronsfer:red to
vorious people.

c) LR.No.12504 (File 98479) wos oilocoted to M/s Steet Biltet

costing Limited of P.o.Box 41733 Noirobi vide Letter of
Allotment Ref 98486/5 doted lsrh September \g7B for

industriol purposes. The Suitlond meosuringl0.l l25 Hectores

wos ollocoted for o ierm of 99 yeors. Upon occepting the

offer, the olloiees poicl the stond premium on 26tn Februory

1979 ond o receipt number AlzBgB5 wos issued os proof of
poyment. survey wos done ond instructions to prepore o new

Gront issued on 27th April l97g.A stomp duty omount of Kenyo

shillings 23,04o wos poid ond o receipt Number 2go7g issued

to the ollotees.

HF I trr:Ar 1TY OF SOME O F TT{F AI I NT-ATI NS AB r)Vtr

o) Plons ond Records held ol our offices ond more porticulorly FR

No. i I 3/29 crncl FR No.l a6l8 4( copies otfoched herein) cleorly

show thot LR.N o.l25o4lies within LR.No. 1137g/3and hos never

ceosed io be port of ihe lorger 1R.No.11379/3 os the process

used to ollocote the scme rem.oins lorgely uncleor.

b),As the ollocoiion process for LR.No.l2504 wos going on, the

Senior Lorrcl Officer in-chorge of Ncirobi wrote in l6rh

Novenrber 1979 (copy of letter offoched) stoting thot the

,proposed sites fell witlrin the oreo which hod been ollocoled

to union of Kenyo civil Servorrts for residentiol deveropment

ond olso within crn oreo wlrich wos plonned for ollocolion to
()

LR.No.12504

:



members of Kiorrrbu Dondoro Formers Compony. He

reiteroted thot the lond wos nol ovoiloble for ollocotion. This

sentiments were loler echoed in o leller doted $ltt psssrn[s1

1979 by ihe Commissioner of Londs. (copY ottached)

c) This communicolions reveol thot the ollocoting oulhorilies

then knew thoi 1R.No.12504 fell on lond plonned for Kiombu

Dondoro Formers ConrPonY.

I l.The obove exomples ore perfect exomples ond somples of how the

ollocolions in the oreo were done in c clondestine monner ond

subdivisions opprovols gronted over ports of the greoler LR.No.1 1379l3.1t is

importont to note thot Kionrbu Doncloro slill hold the Gront to the entire

lond ond no subdivision would be lowfully done over their lond wilhoul o

surrender of the soid Gront.lrr esience whol we lrove is o clossicol cose of

double ollocolion ond double titling'

12.226 Hectores of the lond wos plonned ond olietroied ond ollocoted to

severol inslitutions omong tlrem Noirobi City Council (Umojo ll

Estote),Koriobongi Civil Servonis Quorters,Woyleove for Kenyo Power

Lightining Comporry,Anrboseli Court,Kowonro lnvestment Compony

, Li.if"d,NijoyTondi,Post Office Bonk, Ministry of Woier qnlong others. 
.

l3.A portion of the lond-65 hectore's renroined unutiiized ond wos lhus
'I;. 'l

plbnned ond reoiloccited Io 225 rnern6ers of Kiombu Dondoro Co.Ltd. This '

is Block 157 oird covers zone l2'
.14. 

Kiornbu Dondoro menrbers ore crlreody irr occupotion ond possession of

some porls of the lond including Nosrcr oreo'

l5.Avoiloble records indicoie thcri Kiorrrbu Doncloro Fornrers Conrpony wos

never pcrid tlre Compensotion oword nroney crtrd they ore now

demonding througlr Conslifutional Pefilion No.47 of 2011(A,bdulohi Muiruri

ttuigoi& Ofhers Vs. Nofiono/ [ond Cornmission), the poyment of tlte
6
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morket volue of the lond by tlre Government which they now ploce ot
Kenyo Shillings 17,035,200,000/= (seventeen billion, thirty five million two
hundred fhousond) or in tlre olternqtive their lond is reverted to
them.There ore olso other numerous coses over the lond but they hove
groduolly been consoridoted with the soid petition 47 of zTt t

l6'The Conrmission hos held severol consultotive meetings with Kiombu
Dondoro Formers Compony ond other interested porties including
Dondoro Housing Limited, Provinciol Administrotion.Ministry of
Lond.Noirobi City County Governnrent et o/ with o view of resolving the
outstonding dispute out of Court ond the Porties executed o setilement
ogreement thot will ollow Kiombu Dondoro Fqrmers Compony repossess
ports of their lond thqt ore unoccupied.

l7' lt wos olso ogreed thot the Commission should focilitote the regulorizolion
of the subdivision of LR No. I1379/3 in fovour of Kiombu Dondoro Formers
Compony to ollow fheir nrenrbers sonre of whom ore in occupotion of thisporceils of lond ond some of which ore vqcont hove ownership
documents on the scrme

lB.Sorrre key elenrenis of corrrpulsory ocquisition under the repeoled Lond

Acquisition Act include compensotion, vesting of the lqnd ond finolly

surrender of the litle to the Government. Vesting of the lond to the
Government wos nevet' done ond title to the lond is still in the honds ond
nome of Kiombu Dondoro Fornrers Cornpony ond it is opporent thot the
process of compulsory ocquisition wos never completed ond the vesling

wos not done ond tlre lond con only be soid to be privoie lond <lnd not
government lond os stcrted in vorious forums. :

l9-The Noirobi County Govdrnment in reolizotion of the foct:thot this is

Brivote lond hos in consultotiorr with tlre Notionol Lond Commission ond
the Ministry of Lond opprovecl the regulorizotion of the lond to mernbers

of Kiombu Dondoro Fornrers Corrrpony. ,

7
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2O.Ihe County Government is engogirrg the Kiombu Dondoro Formers

Compony on compensotion over the lond in Umoio ll Eslote ond

Koriobongi civil servonts schenre ond negotiotiorts ore of on odvonced

sloge -

2l.The Molem word folls portly on LR No' 11379/3 ond portly on

Lr.No. 11344.For the orecr folling orr LR No' 11379/3' the residents lhere will

hgve to engoge Kiombu Dondoro Formers Compony, Notionol Lond

Comrnission ond ihe Counly Governnrent to regulorize their occupotion

ond development on the loncl on ternrs to be ogreed on'

22.Ihere s1s ver! mony people who ore occupying the subjeci lond os

squollers or holding unlowful title docunrents over llre lond ond os stoled

mony ore olreody negotioting with Kiornbu Dorrdoro for the regulorizotion

of lhe lond they occupy to ollow lhem lrove liile documents to the lond

lhey occuPY or hove develoPeci'

23.Upon invesligotions we estoblished thot the initiol nrembership of Kiombu

Dondoro ond Dondoro Housirrg is the some ond it wos our resolve to

occommodote bolh foctions in the regulgrizotion process.

24.Ihereis:o lot of double ollocotion crnd superimposed titles on lop of LR No.

1l37g13 ond the Commission hos odvertised most of these Gronts ond

tiles fot Review of grorrtsiond dispositions to estoblish their legolity under
':::

Section l4 of the Nolionol Lond Cornmission Act. The Commission vio

wrillen notices ond public notices irr the notionol doilies dqied 2no

Decenrber 2015, irrviied CIny inleresled/offected porties lo the listed

properties to oppeor before i1 to irrspect docunrents ond furlher file

written representotions orrd submissions otr lrow they ocquired or come to

occupy the offected properties oncl cr decision olreody trtode by tlre

Commission'

25.Seorches ore ovoiloble crt ihe rVirrisiry of Lond who ore cuslodions of ihe

register 
a
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PETITION NO. 2 : PETITION BY HON. JOSEPH MANJE ON BEHALF OF RESIDENTS OF
KAJAIDO REGARDING ALLEGED DISCREPANACY IN COMPENSATION OFFERED TO

LAND OWNERS BY THE NATIONAL LAND COTViMISSISON

Submission

Hon Choirmon, os per your letter doted Bth June 2O1B inviting the Commission to
present, iwish to stote os follows;

1) Your letter referred to the Comnrission using lond rotes which were
provided by the Ministry of Lond ond Physicol Plonning. lt is true the
Commission hos been using the some in the voluqtion of Iond within the
Stondqrd Gouge Roilwoy Phose 2. li is therefore the Ministry with other
stokeholdersrto process tlre petition.

2) The Commission tlrerefore subnrits thot the Ministry of Lond ond Physicol

Plonning being o rrrojor stokelrolder in this proCess should be tosked to
exploin the bosis of the volue survey. : .

3) Attoched (Appendix 1) is the, Lond Volue Survey which wos provided by

,,.i th" Ministry of Londs ond Physicol Plonning. 
:

4):Attoched (Appqndix 2) is ttre Conrmission rotionolised Lond Volue Rotes

which hos been hornronised wilh the Ministry of Londs ond Physicol

Plonning Lond volue survey for your inforrnoiior-t.

We thonk the Cor-nmittee for the continuous support ond positive

engogement to the Conrmission.

9



PETITION NO.3 PETITION BY IDEGINOUS PEOPLE OF VIPINGO OF VIPINGO LANDS

COMMUNITY IN KILIFI COUNTY REGARDING ALLEGED IRREGULAR ACQUISITION OF

LAND BELONGING TO INDEGINOUS PEOPLE OF VIPINGO LANDS COMMUNITY IN

KILIFI COUMTY

Due to the shorl notice it rrroy not lte possible to give o cornprehensive

response to lhis molter, however it on recorcj lhof vipingo hos been privote lond

since 1gO4. The lond hos choneged honds to the exterrl of Reo vipingo being

listed ol the slock exchonge wilh shore lrolders . Squorlers were given lond ond

mojorirly of lhem hod tiitles issuecJ in differer-rt setllenreni sclremes surrenderd by

Vipirrgo . Vipingo lond owners ore in courl witlr conrrnuniiy nrembers.

The petitioners should be odvised io pursue i'he mstfer one forum, fhe Courfs or

pefifions fo other constitulionol bodies - porliarnent or NIC os o historicol

injusfice cloim

pETITION NO.4: PETITION BY BY MT. KENYA FOREST SQUARTERS AND RESIDENTS OF

MERU REGARDING EXCISION OF OF THE MT. KENYS FOREST PURSUSNT TO LEGAL

NOTTCE NO. 68/75 AND 1A7/1977 MEASURING 384 HECTARES FOE SETTLEMENT OF

SQURTERS

This moter wos filed by petiotioners to the commission os o historicol lond

inji=ustice cloim NLC/HLl/025/207 by one potric kirigio from mt. Kemyo ontilili

squorters .

Noture of the cloim

The squolersrs cloim they were living in Mt. Kenyo forest crnd some worked os

foresl guords . They oppoirrtr:d six representotiv-es whoi visitecl the first Presideni

of theiepublic ond requeted to be settlecl They ollege thot the first President

directed the lhen minisler for loncls llre lcrte J Fl Angoine ond the minister for

environnrenl ond noturol resorlrces to excise port of the forest for purpses of

setleemenl of the squorters . They furilrer clionr ihe excision wos done vide the

two legol notices ciled obove for 3B1r hectores crpproxirt-totely 948.6 ocres.

sr_rrvey wos r1one oncl the squrotlers clirected to cleor tlre lond for ollccoticn.

They cloim thoi lnsteocl of crllocotion, tl-rer7 were evictecl oncl come to leorn

thol the lond wcrs loken over by J H Angoirre. ln 1995 ihe sqcruoters filed A High

Court cose whiclr wos disnrissed on lechnicoliiies. The1, proceecled to file o civil

oppeol no.277 of 2011 in Nyeri which \^/os crgclin disrnissecl ot-t technicolities.

Citirrg from tlre proceeciirrgs of ilre couri oi oppeol tlre squorters filed o historicol

lond injustice clctirn to ttre Comr-trission the court of oppeol Judges hod

10
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orgued thol the motter coulcl best be ocldresed qs c historicol lond injusticecloim

The current position

From inception the conrmission did recieve clioms on hisioricqllond londinjustices but could not inrmediotely crddress the some for lock of o legotfromework ' The sustontive low to oddress histo_ricol lond injustices wos possedby ihe Notionol Assembly o.n 29lh Augusi 20l6.The cornmission lhereforeemborked on processing the cloinrs in 2017".

The commission hos odmitied ttre nrotter os o histor:icol lond injustice cloirn ondinvited both porties on 3rd Moy 20lB ond 6th June 2018. Howeverin bothinstonces the Angoine fomily foiled fo ottend despite hoving been properlynotified through the legol counsel for the squotters. in both coses the squortersoppeored ' The Commission hos decided to proceed with investigotions ond willmoke o determinotion on the motter i, the next three months

1\r,(,uuur"t l{1.(
Prof Muhommqd A. Swozuri phD,OGW

Choirmon

NATIONAL LAND COMMISSION

I4TH JUNE 2O18

It
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t REPUBLIC OF KENYA
IN THE HI H COURT OF KENY AT MERU
MISC. CIVIL APPLICATION NO.218 OF 2OO4

IN THI.] MATTER OF APPI,I ATION FOR LEA TO APPLY FOR ICIAL
REVIEW

AND
LUCY MIRIGO MLINYI & 550 OTHERS

VERSUS
MINISTER FOR LANDS & HOUSING
PERMANEN'| SECRETERY MTNISTRY OF LANDS & HOUSING
THE COMMISSIONER OF LANDS

HOMEGROWN (K) LTD ..

....APPLICANTS

RESPONDENT

INTERESTED PARTY

WRITTEN SPONSE BY ANGAIN E AND FAMILY TO PETITION
DATED 2511/2018

WE,

I. MUTUMA ANGAINE
2. JOHN MUGAMBI ANGAINE
3. JENNIFER KAMWITU ANGAINE
4. ELIZABETH KALIUNTU ANGAINE do humbly respond to the said petition

as follows:-

l'hat we are the administrators of the estate of the late HON. JACKSON H. ANGAINE
having been issued with the letters of Administration by the High Court of Kenya at
Merr.r vide Succession Cause NO.379 of 2003( A copy of the certificate of confirmation
of grant is annexed hereto).

'['hat sonre of the applicants led by one LUCY MIRIGO filed a case at the High Court of
Kenya at Meru vide .ludicial Review NO.7l OF 2003.

l'he said .lLrdicial Review NO.7l OF 2003 was heard by the Court and the Court
dismissed the same vide the judgment dated 30th June,20l l(Copy annexed hereto for
records).

fhat the applicants were not satisfied and they filed an appeal at The Court of Appeal at
Nyeri vide Civil Appeal NO.277 OF 201l. The Appeal was heard and dismissed by The
Court of Appeal on 22"d day of June ,2014(A.opy of tn" judgment is annexed hereto for
records).

That during the hearing of the cases in court, The Attorney General and Home grown Ltd
participated during the proceedings as evidenced by the judgment above.

.t

l-



t

a

1

That Angaine & Sons Ltd does not exist.

That we are not aware of the persons who have filed the petition since their identities
have not been disclosed to us and would request to know if the applicants do exist and
whom they represent in this petition.

We are of the considered view that the matter having been dealt with by the High Court
and The Court of Appeal, the matter is now resiudicqta and that the petitioners are
estopped fionr burdening us with further proceedings and costs since the subject matter
was dealt with and was concluded lawfully by the Courts as stated above.

We hunrbly request the Honourable members to investigate the matter and let us know
whether you require further particulars from us

a

DATED AT MERU THIS tft tirt.... DAY OF ....2018

SIGNED BY

I. MUTUMA ANGAINE

2. JOHN MUGAMBI ANGAINE

3. .IENNIFER KAMWITU ANGAINE

4, ELIZABETH KALIUNTU ANGAINE

\
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AMENDED

SUCCESSION CAUSE NO.

REPUBLIC OF KENYA

17.9

FORMP&A5,I

of 2Q3

been confirmed by the court pursuant to the provisions of section 71(1) and (3) of the Law or s.,,-r=u':,. ,
Act.

_Dated at ffi$$1,this .A6TIT. day of .........MAy. .z 00......6,

.w.otrKo

t

/

RE dr#€ of r,he High court

M ER ilUO8ESCHEDULE

Name

HUTU},IA ANGAINE

JOUN },IUGAI.{BI AGAINE
STEPHEN MUTETHIA AGAINE
ELIZABETH KALI}NTU ANGAINE ''
VIOLET N. ANGAINE t'
JENNIFFER KAI.{WITU AIrTEIINE '' I.
MUTUUA ANcATNE l.n.rljo
JOHN MUGA},IBI ANGAINE iI'
STEPIIEN UUTETHIA ANGAINE T'

FLORENCE NTHIORI ANGAINE tI

Description of Froperty Share of Heirs
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ELIZABETH IGLIUNTU ANGAINE

VIOLET N. ANGAINE

JENNIFER KAMWITU ANGAINE

SA},ISON MI MBWIRIA MI ANGAINE

- GEMMA KART'RU KIRIGIA
STEPIIEN UUTETHIA ANGAINE

VERONICA MPINDA },IUGAUBI

ELIZABETH KALIUNTU ANGAINE
SAMSON MIMBWIRIA MIANCAINE

MUTI.D,IA ANGAINE

STEPHEN MIJTETHIA ANGAINE
MUTUMA ANGAINE

VIOLET N. ANGAINE

VERONICA MPINDA }IUGA},TBI

MARGARET GATIMBA GUANTAI
I{OSES MURIUNGI

SAMUEL MURANGIRI },IANYARA

EVANGELINE KA}IYIRI M'MANYARA

JOEL KINYUA KINOTI
JOSPIIAT KIMATHI KINOTI
ELIJAH KAAI KINOTI
SEADRACK XAIUENTI KINOTI

. JEIBIT'ER I(A},{VilITU ANGAINE

JO}IN MUGA},IBI ANGAINE
JOHN MUGAHBI ANGAINE
JOHN MT]GA}TBI ANGAINE
TLORENCE NTIIIORI ANGAINE
J'ENNIFER KAMI.IITU ANG.A,INE

JENNIFER KA}TWITU ANGAINE

MUTTD{A ANGAINE

JOHN MUGAUBI AI{GAINE
STEPHEN MUTETHIA ANGAINE

L"R.:{O.NKUENEMITUNGW-KITI1INO/650 ) EQUAL SHARES
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L.P.I{o.BT]MA/ IGOKI I L296

L. R. No. NTI},IA/ IGOKI / 678

L. R. NO. UrUqe/rcoKr / r 78

PtoT N0.35)SACRED IIOUSE ONLY

PLOT NOT 1893
PLOT N0. 1895
EqUAL SHARES

WHOLE

P.NO.A.3.61 .flA
P.NO.B.3.18.UA
P.NO.C.2.46 HA"
.P.NO.E.O.40 HA

P.NO.E.0.40HA.
P.NO.F. LI4
P.NO. F,Il4
P.NO.F.1/4
BAIANCE OT P.NO.
F EqUAJ, SHARES
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. R,. NO . MERU/ TIMAU/ 55 i,

.R." N0.MERUE{MILE/55+

. R. I.JO. ],IERU1?IMAU/55:r

ELIZABETH KALIUNIq.
VIOLET N. ANGAINE

JENNIFFER KAMI{ITU ANGAINE

ELIJAIT IMATHIU

MUTI]},IA ANGAINE

JOHN MUGA},TBI ANGAINE
STEPEEN ryUTETUIA ANGAINE
ELIZABETH KAIIUNTU ANGAII\IE

VIOLET N. ANGAINE

JENNIT'ER IUMI"IITU ANGAINE

MWENDA MIMUGWI.KA I

pLOT.NO.8 KIE\IDERU i{AEEET ialftrOt"r:

UNSURVEYED COMMERCIAI PLOT NO.P TIMATI,iWI{OLE

MOTOR VEHICLE REGISTRATION NO.KAG-8E7 E

MOTOR VEHICLE REGIST'RATION NCi. ;Ct:i ;r50 ]'ER'CED,*.'i 3Ii'

SHARES IN ICDC ACCOUI']T NO"].36)

EQUAL SHAR.BS

MONEY IN CURRENT ACCOUNT NO.O1O2O -584755.00
STANDARD CHARTERED BANK NANYUKIIBRANCE -5O,OOO/-
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01020-584755-00 STANDARD CIIARGERED )
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-t 'Letters of Administration Intestate

lrrE 00TOBER

J.H. ANGAIT{E

P. & A.4l

o4
20 ...... letters of

at

REPUBLIC OF KENYA

INT}IE....
H IGE

I'iEHU
.,.. COURT OF KENYA

Ar........
succEssroN CAUSE NO. H.C./RM.-. .1.?.9..............,....of 20...9,
In the matter of the Estate or..{..:3..:...lL9.L1It P...*ti.+.P...:1.19.19.91!...LlLYP.9.T.9I...11!.9.+.Il.PDeceasea

BE m KNOWN that on the....................

Administration intestate of all the estate of .......:.......

at
TELESIIAN f, TAR},1 wirich ny iaw devoives ,l att ves:: 1i :ti3,,:t:: -:.:.';..,:-

*%tqrfrnko uvo$i;o!ffi to lturuHA ANGAIHE ? j,."""' "' 4."'VTbLgr''N';'-

Signature

J0E?ri l/iUOApiX.- "\ri r:,rI1,."

:l:u:I'l Z: l:y:T: 11tii]-"
1

(and ....,.......

on..l.:.9.:.. ..?.9L..1.211:....TfLI9.l!.{...1 he/they having undertaken faithfult=:i i; acrfnrs i?ii 3:i.)- .:i)iL.

according to law and to render a just and true account thereol whenever requireo b)i ia-ff -io -,-o :r,:

I s suiD 
: i : :: ":i,If,": :1.:::::: 

- 
:: : : ::::: : ;:J :,/iu*Iii :$ful"il lal

QESIBENT
JUOBE

' cL,ll l'1F-, i FlrS iS flLI;I'F') ;:ffi/t*flffiffi::
, *\r r:, r. f .l i .:;'l"I:1. I ','-,')'-' . .

1 .. ,. ,'i.r'fr ii t1F i-';ii'itr-;r.

M

Judge of the High Court/

Resident Magistrate

JKF- rZ00
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. Can padies seek orde$ of mandamus SO years after the act?

' Padies who are represented by one of them should lite notice that they have aulhorized such one to act.

REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA

AT MERU
MISC. CIVIL AP PLICATION NO 218 0F 2004

LUCY MIRIGO MUNYI & 550 OTHERS APPLICANTS

VERSUS

MINISTER FOR LANDS & HOUSING 1ST RESPONDENT
PERMANENT SECRETARY MTNISTRY
OF LANDS & HOUSING zND RESPONDEN-

3RD RESpQf\iDEFn'-
IhITERESTET. :}N.I*

THE COMMISSIONER OF LANDS
HOMEGROWN (lq LTD

JUDGMENT

The ex parte applicants, all 550 of them, are seeking an order ai ntanaafftd;,,1

compel the respondents to settle them on land excised from Mt. Kenya Forest

through legal notice No. 68 of 1975 and 107 of 1977. The information one gets

from this matter from the verifying affidavit and from the statement of facts does

not assirst to understand the back ground of this matter. lnfact, there is more

information which is in the annexed documents to the verifying affidavit. Those

documertts relate to previous suit over the same subject nratter but it is not clear

=-========= :========================================================== 
=====================================
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if the parties in the previous case are the parties here, The previous case is

High court Meru Misc. civil Application No. 24 of 1gg5. That case was a judicial

review matter where the applicants sought orders of mandamus. lt was filed by

six persons. The respondents were the minister of Lands and Housing and

Homegrown (K) Ltd in that case. There is yet another matter, that is, High court

Misc. Apptication No. 71 of2003. This latter case was filed by 138 persons. lt is

arso a judiciar review matter seeking orders of mandamus which was filed

against the Minister for Lands and settlemeni aronosice in' -,rmi-''issri::1:

Lands. I am unable to know the status of tne CaSe numoei '-'-i' .' :rr ;'

in the case No. 71of 2003 is attached with this file and that suit rs stlt'

subsisting. The claim in alt of those cases is one anci the same, =iii

background of this matter is well captured in the applicant's statements of facts

where they stated:- )

3. tn the years 1g75 and 1g77 the chief conservator of foresfs digazefted (sic) Mt. Kenya forest

vide tegatnofices 6g11975 and 10711g77 for the purposes of sett in glattocating same land to

the apjlicants who were and still are landless and squatters.

4. The same land was being (sic) availed for the seffling the applicants after the Government

heard the aPPlicants' cries'

I I

======================-=====--=========================--=====================================================
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5. The Ministry of Natural Resources and land and settlement agreed to avail the land fo seffle
the applicants.

6. The land which was meant to go to the applicanfs was however diverted to other people
who were not landless including the former Minister for Lands and Settlement late Jackson
Angaine,

7. The applicants field HC. Misc. 24/95 over the same subject matter but same was fatally
defective.

8. The applicants are still landless sguaffers at the fringes of Mt. Kenya awaiting the
implementation of legal notices A/o. 68/75 and 107fi7 or alternatively being seffled as
promised by the various Government officials.

9. The applicants aver that the failure hy the respondents to allocate applicants the degazetted
land as earlier intended is illegal and unconstitutional.

10. The applicants had been promised hy Mzee Jomo Kenyatta, then president, Minister
Kodhek, Omamo (Natural Resources Ministers at the time) Jackson Angaine (Lands anc!

Settlement then, and other Government officials that thev vvere to {:e seffled ,qs,i w
degazetted was done to fulfill fhe same promise.

11. The applicants claim is for the Respondenf ro serne rnen'r i1 r'!'tt";! ttnc l

Policy and promise which rendered the issuance oi u.tl.68fi' q* ,-.t'i ifi7,*'

The applicants annexed the legal notice which de-gazettec l\ft. r(enva Torcsr

There is no mention in that legal notice that the excise of that forest was for'

purpose of settling squatters let alone the applicants in this case. Apart from

the gazette notice, the applicants annexed a letters exchanged between forest

officers and the then tMinister for Lands and settlement. Those letters were

written between 1966 and 1979. The nearest that those letters get to discuss

3 Mlsc. cwL APPL. NO. 218 0F 2004
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the settlement of squatters on the land excised from lVlt. Kenya forest is the

letter dated 19tt' May 1997 which stated:-

"The Forester,
Ontulili.

Thro
The Divisional Forest Officer
Nveri.

Thro'
The Conservator of Foresfs (E/s
Nairobi.

MOUNT KENYA FOREST EXCISION
When I visited Ontulili last week I think you indicated that vou were not sure whether r.n.

excision to allocate the squatters had heen finalized ancl lwas unante r:.: efliionreir r;

I believe you were referring to the secono exctsie:

2. I have now had opportunity to check and I am abie to conrirm mat i:t nas oeem rffiailze
It was effected by legal Notice No. 107 of 1977 which was published in the Gazete
Supplement of 13u May 197 i. The boundary plan is i/o. XTS/lgT"

3. The first excision was affected by legalfl/ofice Na. 68 at' '1975. fne aaunoaw wain w
fhis is No.175/166.

4. lf you do not have the boundary plans the Divisional Forrest Officer can obtain for you
from the Suruey Branch, if he has no extra copies.

(o.M. MBURU)
CHIEF COAJSERYATOR OF FORESIS"

Apart from those letters, there is no tangible evidence that the applicants before

couft were the persons whom, if at all, a promise was made to settle them in the

Mtsc. cwL APPL. NO.218 0F 20044



land excised from lVt. Kenya forest. Case No. 24 of 1gg5 as stated before was

filed by only 6 peopte who are as follows:_

. GichohiGikandi

. Miano Weru
o Githaiga Kabuya
o Williet Mwangi
. John Kahuthu and
. MwaiKanja

== = = ==== = == = ===== ======= = ======== ====== ======== =====:= === ======== = == = === = = = == === == === = == == == == == ==== = = = == ===

Mtsc. cML APPL. NO. 218 0F 2004

The affldavit sworn by them in support of that case No. 24 of l ggs seems to

have set in motion the subsequent claims in Case No. 7't of 2003 ancj in thi:

case. lt is therefore prudent to reorocjuce the stareriqen, ^1 ren-^ -rr.--

applicants filed in Case No. 24 of 1995. They state. as rotiows:-

3' That a good number of us were also nearing retirement and were concernea.lor o{r.rlrreai?s : ,suryival on such retirement.

4' That with the a.bove in mind, we and our fellow forest workers decided to organizeourse/ves to make approach to the then president of the..Repubtic of Kenya, His ExcellencyMzee Kenyatta to request him to consider us for land allocation within the forest where wewere working,

5' That we had previously approached the then Minister for Lands and Setlement, HonourableJ.7ck19n Angaine with a simitar request which he dectined saying that as were members ofthe Kikuyu tribe, we should seek'for land in the Rift vattey'eriviniiihr* other Kikuyuwere being settled as any available land within Meri oistrict was for members of the Merutribe.

6' That sometime in 1970, we approached the then member of parliament for Tharaka, Mr.James Njeru to arrange for an audience for us iitn in, then president aforesaid where wewould forward our request.

(
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,a 7. That the said Mr. James Njeru duly agreed and was able to organize a delegation fo see fhe
said President at his Gatundu home sometime in Augus/september 1970.

8, That we fhe sx applicants were in that delegation.

9. That at the said President's Gatundu Home, we forwarded our request to the President in
form of a written memorandum which he duly read.

10. That on reading the memorandum, the said President assured us that our request would be
considered and that he would direct the then Minister for Natural Resources, Mr. Odongo
Omamo to liaise with the then Minister for Lands and Seftlement aforesaid with a view to
indentifying and earmarking a suitable part of Ontulili forest for excision for the forest for
allocation and permanent settlement by landless employees of OntuliliForesf.

11. That on 9th September 1970, or thereabouts and pursuant to the direction of the president
aforesaid, the then Ministers Odongo Omamo and Jackson Angaine visited OntuliliForesf
where we ourselves among other squatters welcomed him and accompanied them for a tour
of the forest with a view to identifying a suitable and sufficient area for excising for granting
to the sguaffers.

12. That the said visit and tour ol the forest and the speecn ry rns w6 rnen rrpntsrc-' ,*
published in the print media and annexed hereto ls I pnorccop.. .: rx,:- .,ai ':a\,
Thursday, September 10at 1970 containing a report of the arcresarc EVefit:;,

13. That during the visit the squatters and the said then rninisters indentified rram )ntulti
forest a portion of land within the forest on which fhe squaffe rs would &e seftles or?c€ rdlr.

necessary formalities of suruey were completed.

14. That immediately after the said visit government appointed sunteyors demarcated the area
so identified in two portions consisfing of 384 hectares and 546.2 Hectares.

15. That on the said demarcation the squatters at the direction of Mr. Jackson Angaine
embarked on the exercise of clearing fhe sife of trees and other foresf vegetation on the
understanding and assurance of Mr. Angaine that this exercise would pave the way for
further demarcation into subdivisions fo be allofted to individuals sguaffers.

16. That on completion of exercise of clearing the site, the squatters approached the said Mr.
Angaine with a view to requesting him to initiate the process of subdivision of aforesaid
upon which eh told us to wait.

6 Mtsc. ctvL APPL. NO. 218 0F 2004
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17' That while waiting as requested by Mr, Angane and to our dismay Mr. Angaine through hisworkmen started collecting the charcoatwi naa prepared from tiert rrp, of trees we haduprooted and started cultivating the land himsetf

18' That on raising the complaint with Mr. Angaine over this turn of events Mr, Angaine saidthat he would put the land under his own ise and that we shoutd raise noguesfions aboutit.

19' That in the mea,ntime and by Keny1 Gy.etle supplement number 26 of l6n May l91i, theexcision of part of the land from ontutili forest'earmarked for our setilement was gazetteunder legal Notice Number 68 of 1975 under the hand of the then minister for NaturalResources dated 29th day of Aprit 1975. A photocoiy of the said legal Notice is appendedherewith and marked as Annexure 1.

20' That as early as January 1973, the excision of the area and eventual setilement by squattersappeared to be well on the way and modalities of the same agreed as shown bv a letter rrorthe Chief Conservator of Forests to the Divisional Foristrv officer Nyeri ciatea ylth 
^;6s7s16;1973 and another lefter from the latter to the Forester of Ontulilioared !.fittt ;6s1,6^"both of which are annexed hereto and marked as annexure

21' That on suspicion that the President's directive as regards allocation of land fo us wasmanipulated to suit individualinfere.sfs, we made attempts to organize another delegation t:appraise him of fhis sfafe of affairs but we were unsuccessfui as our moves were beiievararthlocked by the same vesfed inferesfs and the president had then started ailing ana tn lit*+control of affairs.

22' That excision of the second area meant for our settlement was gazette through tegat Noticenumber 107 of 1977vide thg Kenya c?a:!, of 13tn May 1977 by i'ne nana ir-ine then ministerfor Natural Resources on 29n Airit 1977 exactiy t*i'yrrrc after the first Gazette Notice. Acopy of the notice is appended herewith and mirked is annexuture 3.

23' That the two areas earmarked for the sguaffers setuement and gazeted as excise d throughthe aforesaid legal nofices were surueyed as Land Reference Number 1J26g and LandReference Number 
.1.2234.consisting of ign ana slo.i uectares respec tivety. A surrey mapis appended herewith and marked i annexture 4.

L
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24' That we sincerety believe from our visit to the President aforesaid and subsequent eventsleading to ga.ze.tte.ment of the portions aforesaid that the gonirniirit of the Republic ofKenya intended the excised portion of land to be for the ienefit ii ti, then squatters ofontulili forest which intention there has been attimpfs fo subvert oy piivaternferesfs.

25' That we and the other sguaffers sincerely believe that the said poriions of land are yet to beregistered in favour of any other person and it is stiil possib/e to have the land allotted tous.

From the above and bearing in mind that the letters referred to earlier, it does

become clear that the squatters who visited the 1st president of this country and

were promised that their "reqttest would be considered' cannot be said to be the

persons before this count, From the statement af facts r?lrccuce.r ?xrr:r,.

case No. 24 of 1995, tt wouid be seen rnai 1nt,at\,,, ,!,,!.i. . --:,:::

who on realizing that their retirement was getting ctoser and thev were withourt

land approached the 1st president to be given lanc:" uan ir: rner ae sarL! ini:

those 6 persons are the 550 persons who are now before this court? A large

portion of the land that was excised from the I\4t. Kenya forest was alocated by

the Government to a company associated with the then tVlinister for Lands and

Settlement, J.H. Angaine. That company in turn sold some of that land to a

company known as Homegrown (K) Ltd. The order sought by the 550 people

who are before this court is that an order of mandamus do issue to compel the

I
=================================================================
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respondent to settle those applicants on land that was excised from lVt. Kenya

forest' This claim is made more than 50 years after the land was allocated to a

company associated with J.H. Angaine. Further, it is after some of that land was

sold to Homegrown (K) Ltd. ln considering the period of time it has taken the

applicants to come before the court, I am persuaded by the case relied upon by

the advocate representing the company Homegrown (K) Ltd. This is the case

Mureithi & 2 Others vs. Attorn EV l&4others IKLRI (E&L) 1 pase 707

when the court held:-

"Judicial review matters have ta pe iilea promwtv anct neaftt rvrT;f -ii.? ex6es,,i,
a delay of 40 years was hopeless/y oufslde any reasonabie iimii ror fitdloe,*ts dt,,,,,
prohibition.',

I echo those words in respect of this case. There nas neen inorfl;nale ,-reii,,i,

bringing this action. The land has also changed hands to thirci parties. This

matter is allegedly brought by 550 people but the heading of the suit only

reveals the name of Lucy lVirigo lVlunyi. The other 549 people have their names

contained in a hand written paper attached to the application and that paper

contains those persons' names, national identity card number, address and

signatures or some print. lnvariably, those names are cancelled whilst some do
I

I

I

I

I

I

I
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not bear the signature of the named persons. ln a matter where parties seek

that they be awarded land, there is need of there to be clarity of who those

parties are. More than that, if such parties file a list of their names as they have

done here, they should also have indicated that they authorized one of them to

bring such an action. Othenruise the list could contain imposters. Clarity is

required because in this country it is not unheard of where people are included

in a list of persons to be awarded land, when those people themselves do not

qualify to be given such land. lt is with that in mind that I emphasize inei4 irl/a

need for clarity of claimants and tnose cialmants ats.:-,' teeoe.i - alj'. -

that they authorized Lucy lVirigo lVlunyi to represent them in this action. I find

that the application fails more so because there is no documenr rn il'lrs mafter

indicating that the applicants are entitled to the land that was excised out of tVlt

Kenya forest. lt may well be that the applicants are people who are trying to

exploit a situation of the exercise of excising of that land in order to obtain land

for themselves. Before concluding on this judgment, I wish to state that the facts

of this case are distinguishable from the cases relied upon by counsel of the

10 Mlsc. cwLAPPL. NO.218 0F 2004
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applicants. ln the case Susan Waithera Kariuki & 4 others vs. The Town

CIerk Nairobi City Council & 2 others Petition Case No. 66 of 2010, the

applicants were resident on a portion of land which the Nairobi City Council

stated was a road reserve. Without notice to them, agents of Nairobi City

Council descended upon the applicants and brutally evicted them from that land.

The facts of that case and the present case are very distinguishable and the

applicants cannot rely on that case. Similarly, the facts in the case Modderklip

Boerderv vs. President Van Die Rsa en Endere {2003) 6 Bc !-F- 638 (Ti rr

distinguishable from this case. l find that there ir i:n mer:'" ^ rl!i !-ici:ti : :,..i*.

matter and it is dismissed with costs being awarded to the respondents and the

interested parties,

Dated, signed and delivered at Meru this 30tn day of June 2011.

MA
JUDGE

I
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AT NYERI

LUC Y MIRIGO & 550 OTHERS
BETWEEN

APPEI,LA}.IT

JVIINISTER F'OR LANDS.
AI{D

1ST RESP0]\]I,ENT
PER]VIANE,NT 5E C RETARY
MINISTRY FoH. LANDS. 

ZND RESP0I{i]EI",]T
THE COMMISSICNER FOH. [-ANDS".

I{ONIE GItOrvVi.{ IdENyA LID4IT.EI.}

J, 1{. AITGAII{E fr CO. L'Xil. . 
" i.r a .{

{A'ppeol against the Judgntent snd Decree of ri-,e rti gi".,l::r:.- .-,t .i.-c.:., - - -

It.izru (Kesar.go, J.,) cloteci iU,, ;,Ltiz 2.C:_;. 
:1rr': J-i-;

in

Meru Hc Misc' App No.218 of Z}}4consolidated ',virh Meru F{c 1\4isc. App
No. 71 of 2003)
* {< {c X * {< {<*+ *r#{. {1

1. This is a iudicial revierv appeal for an order of manrlarnus to issue and in the

alternative air orcier for compensation fcr iancl. The appeal has a 5istcric;i.l perspective.

B"' Notice of Motion datecl l8th Irtrovember 2c04, the appeJ.lants describe thernselves

as public seivants in tlie vli,istry of Lanrls and settrement. Tlre pertlnent f,:cr:; aie firat

1



n

I

Y 's!t!L

.)
\l

1i

\i

I

on or about Augusvseptember 
r.g70, six indivicluals narnery Gichohi Gikaandi'

Gitarriga Kabuya, wirliet Mwangi, Jorrn Kahr,rthu ancl Mawi Kania being forest

officers at onturili within Mt. Kenya Foresr in lderu county visited the then First

president of Kenya H.E. Mzee Jomo Kenyatta at his Gatundu Home' The appeilants

petitioned the then president stating that they were squatters a,d landless persons

working in the Forest Depaftrnent and aborit to retire. They requested the President to

hear their cries and have mercy upon them and excise part of ontulili Forest within

Mt. Kenya Forest in Meru a,d ailot the,r lanc for settiement' it is rhe aupeliants'

contention tirai the iare Presioeili lt'eniratl:' ')ii)"'"';':'':' -l- ' - - :

responsibieancitoiooii,iriciil-].e{:jl-.€s-.-|'.:=]'.

requesi to the late president by way of a wri.tte, memorancluni a*'J iire Presiclellt' upol r

reading the same directeo tl-ie tiren rvri*isier fcl I',a.iul:ri n:sc-:''::-' :"-- ---'

wiuiam odongo omamo to liaise r,vith the the' N{inister fo' Latncls anc seltierleLlt!

the late Hon. Jacirson Harvester Angaine with a view to iclentifying and earrnarkiilg a

suitable part of ontulili Forest for excision and arlocadon to tire landless employees of

Ontulili Forest'

The apperiants state trrat pllrslrant to tr-re presidential clirective, on 9r' september 1-970'

the then Minister for 
',ands 

ancl settlement, the iate Hon. Jackson Harvester Angaine

accompaniecl by the Minister for Naturar Resources trre late wiiliam odongo omamo

t
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visited ontulili Forest with a view to identifying suitable land for excision' That the

ministerial visit was reported in the Daily Nation Newspaper of 10h september' 1970'

3. The appellants state that to their positive surprise' Legal Notice No' 68 of 1'975 was

published in the Kenya Gazette dated 16'r' May' Lg75 altering the boundaries of Mt'

Kenya Forest. In adclition, a further Legal Notice No' 107 of 1977 was published

altering the boundaries of Mt. Kenya Forest. These two legar notices excised and

curved out parcers of land from ontuliii Forest whicrr was part of the Mr' I(enya

Forest. The appellants contend that the parcels of land excised from Mt' I(enya Forest

Were meant tO Settie thern pUrSttant tO the DrOm]S€ :l''i ir'€ ;3'it 1:l.9sr::-l'' ' '- ' :'1"'

The size of parcels of larncl e;qciseci ircli' i',i ' ':' 
-- l:'-'i=" : "' -':" -

Notices is 384 Hectares and 546.2 Hectares respectively measuring in Lotal aborir t'''r :

Hectares of ra'd. The iand which was excisec. t'rougi-r the 'zEz"' -T:*-:::' 1'T?--:

surveyed and given Land Reference Nos' l-3269 and 12234 respectiveiy'

4. The appellants contencl that upon tire land parcels being clemarcatecl and excised front

the forest, they were instructed.by the late Hon. Angaine to cut trees and cleai"the site

on the understa.ding and assurance from Minister Angaine that the clearing of site

wourcr pave way for further clemarcation and sub-division of the lancl to be allocated to

individual squatters. That on completion of the site clearance, the appeilants were

dismayed that the rate Hon. Angaine started to cultivate the land for his personai use'

The appeuants inquired of the rate Minister what was happening and he .espo'ded tirat

!
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the lar-rcl at onturili beronged to people of the Meru tribe and the squatters who were of

Kikuyu tribe should seeh land ir-r the Rift Vaiiey Province wher:e other ,{kuyu were

being settled

The appellants grievance is that the iand excised from Mt' l(enya Forest was not used

to settre tirem br_rt instead, the rand was alrocated ancl title issued in the name of a

company formed by the then Minister for t't"d' una seftlement Hon' Jackson

Harvester Angaine. That the rate Minister incorporated a company ]<nown as J'H'

Angaine & Sons, the 5'l' respondent, which compan)/ was allocatecl the land and title

issueci to it. That the 5'h responcient thei: 33lr tj'e :el-'il ':r l;-' r!'r- -'l'- '- -: '- '

Gror,vn i<.enya Limitecl

6. The aPPellants claim is thai the Governmenl oI Keli-/;i l''ircr-19;- ''':

5

r'

respondents' e:;cised iand fi"oni l4i' Kenya For':sr vic:s I :gai I'J::t::-' 'l- ''"'' 
'"' :-

ro7r77 for purposes of settiing the appeiiants, Thar the .aiic,-'e1r- i:'' -;'. :''J'"''r' '-

was divertecl and the 1,,, 2nd and 3,d respondents insteaci of settiing the appeliants gave

the land to Hon. Jackson Angaine, a non-needy perso. w'ro by all definitions was not a

SquatterandwhowasthenMinisterforLandsar.rdSettlement.

7 . rn line with their grievance, the appeuants by Notice of Motion dated l8th November

Zoo4movedtheHighCourtfortlrefoliowingordersandrelief:-

(i)AnorderofMand.omustoCompeltherespondenfstosettlethe
appellans on lond '*tist'l ftam \t Keiya Forest -vide 

Legol

Notices lvos. 68 of lsii and rcr of L977 being Land Reference

4
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(ii) That in the alternotive, the Respondents be compeiled to settle

the appellants in land of equival,ent size and quality.

B. The appellants claim that failure by the respondents to allot and allocate them the

degazetted land as earlier intended was illegal and unconstitutional. That the appellants

had been promised land by rhe lare H.E. Mzee Jomo Kenyatta. the late Minister C.M'G

Argwings Kodhek, the late Minister Hon. William Odongo Omamo and other Senior

Government officials. In suppon of their claim, the appellants tendered in evjdence a

Ietter dated l8th May lgTT from the Chief Conservator of Forest addressed lo the

Forester Ontulili. The ietter is captione,l MOUIIT KEi'i aA fCPES'T E''l-1-'lii :1"

it states that the excision .,//a.s i-o ali':cai'. lii': -: ir. : l--- - '' 
-- - --

that the Government oi Kenya ri-ri'ougli i:lt -olllil'' *Ji l;: L

implemented its own decision and plornise tc clemarcate ai-rd setl-]e tr'i: :. - -- 'r'" ;r-'

other squatters at Ontuliii Forest in indiviciuai portions cl ,-anci llefei.ti:-:: li ':r2::

and L2234 excised from the said forest specificaily for tnat pLlrPoses. Tirat tlie

Commissioner of Lands subverted the government's intention by failing to carry out

the intention ancl instead allowed one Jackson Hawester Angaine to use the land

contrary to the purpose for which it was intended'

L Upon hearing the parties to this suit, Kasango, J. by a judglnent dated 30'r' June, 2011

dismissed the Notice of Motion seeking an order for Manclamus. The Judge held tl-rat

I

I there had been inordinate delay in bringing the action. The Honourable Judge observed
I

that the claim had been brought 50 years after the land was allocated to a company

5
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associated with J.H. Angaine. That some of the land l-rad also changed hands to third

parties and part had been sold to Home Grown Kenya Limited. The Honourable Judge

stated that the suit was dlegedly brought by 550 people but the heading of the sr-rit

only reveals the name of Lucy lvlirigo Munyi. The other 549 people had their names in

a hand written paper attached to the application and there was no clarity that these

other persons had authorized Lucy Mirigo Munyi to represent them in the action. The

Judge observed that only Six persons visited the iate President l(enyatta at Gatundu

and wondered whether it can be said that the Sjx persons are the 550 persons rn ho were

nowbefore the Court. The Honoural.ie Jucige stated iirai tiie;.':.it ii:,ri::- ,: .= -,:

failed the more so 3:calrse ih:i': r.'ia: :r 1r-'-ri-::i,'r' .*:.. _-.-

entitied to the iand thai viras exciseci itiil;l Lvi:. -rr"eri=,;a ..-. c-.

10'Aggrieved by the decision of the l-ionor-rrable Judqe,..irr ar,:erl;rr: -r.lr,r:,-, ,r: :-r't':

citing six grounds io rvir

The learned Judge erced in law and fact in disriissing
the mqtter without giving due consideration to the
materials supporting the motion.

The learned Judge failed to onalyze the moterial before
her tct find that the sqme was sufficient for the grant
of the orders sought.

t

a

C The learned Judge foiled to appreciate the previotts
proceedirtgs and the historical bacl<ground of the
rnafter in holdtng t.hat there was inordinate delay in
fnstitutin g the matter.

6
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I

respondents and therefore went tn.to error in rejecti,g
the. matkr on the issui os.un,iitainty ,f tnn'p*1rurr.

o The reQrned Judge erred in raw and fact in ttording thatthere rvere no docuntents entttring the appeua,,ts to thesuit land yet there were legal notices qnd
correspottdences from the respondent,s officeindicqting 

-the 
purposes of thi degazettenlent of tlteforest land.

" The entire ruring is unfair and against the spirit ofsections I A and 1 B of the civit pracedure Act aiidArticres 1 and 10 0f thi B,t of irghr* ,na arutrt" lss o7the Constitution of Krny*. 
, ---,

11.At the hearing of the appeai, the apleilanis ,,r,.1r,: -:i,_;:::::,i.. :r .: :
Ij Charies tr{ariul<r r,viriie iits ,. 1,,,i iitr .:,, ::.:a:_,..: : . j : ._. _.

i state counsei M/s Teresia Gatlragu. The 4il-r respoircle.t,\r:is rerr..?seuie,-l ]-..,; rs,.r,-:-.--,

counsel IVir. A"G" Rirnngu r,vliije ieamed coui:sr_:t iui.ic*lt l... ir.ii.ir.,.:. rs :r:,:.,:i_r.,_. :,:,r. .:

5"' responcient.

2' counsel for the appellant elaborated on the grounds of appeal. He poinrecl out thar the
appeal arose from a decree issued by ilre i{igh court i, two consoiiclated
Miscellaneotts cirrii Appticarions being Meru Ilcc Misc. App ljo 7j of 2003 a,cl
Meru Hcc Mjsc' App'No' 218 of 20a4.cor-rnsel pointed out rhat during the hearing
of the cases before the High court, it was agreecl tl-rat the judgment clelivered shall
apply to both cases' counsel subrnitted that arthough trrere was no fo,nar record
consolidating the two cases, the judgment and decree is one ancr the rearnecr Judge

l
I
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I

el'red in stati,g that there was a pencli,g suit before the High court. Ii razas s,bmitted
that the correct position is that the two misceilaneous applications should be

consolidated and the appears be r,<ewise consolidatecr.

13'on the substanilve grounds of appeai, counsel for the appellant submitted that the
appellants' case is premised on the fact that the governrnent failed to implement its
or'vn directive to settle the squatters on the land parcels that had been excisecl from
ontulili Forest' That the government ailowecl the then Minister for Lands and
settlement Hon' Angaine to disposes the appeltants off the land. It was submitrecl that
the land was excised forthe benefit of the sqllatters anci tnj-c ncrsj[i,,3i-. r,,,,1; ,_,::_,,._-:,

the letter dated lgtrr lviay tg77 fi.cni :nil ,li_.i,:r 
_-_.,i ,.:_. ,: :. ::

submitted that the iearned iudge erieii in r-rnci,.,g il,a,;r:i.r:ri.{ L:op,E::,-;,,:- ,:,!_,....,.:

President I(enyatta at Gatunciu; triat tire Jr-rdge eirec iir faiiir:g to aL.rr.::ra,._ _.,._,-r .::_

peoole who visitecl the late president rvere represenra.ri,,zs5 of ,:iirer scir_raitei.:. _.;,.:.;a:t
six people were the 1'' to 6'r' appellants. counsel subrnitted that even if the Jucige rvas

correct in finding that only six people visited the iate president, the .^idge erred in
failing to find that the iand was to be aliocated to the six people who were souatter.s to
hold the same as representatives of other sqLlatters whoin they represented. counsel
submitted that the Judge erred in invoking the limitation period and staring that the
appellants claim was filed 50 years after the la,d \^/as allocated to a company
associated with the iate Minister Angaine. it was subrnitted that trre 50 years came out

B
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' of the blues and it is not clear how the Judge computecl the 50 years. Counsel

submitted that there was no way the goventment coulcl have excisecl 3,000 acres of

land for one individuai. Counsel submitted that the land was meant for sqi-iatters and

by no imagination or definition was the late Hon. Jackson Angaine a squarter.

14.Counsel for the appellants cited the case of Mureithi & 2 others - v- Attornqt General

& 4 others KLR fE & L) 1 to support the submission on limitation of rime. The

appellant submitted tl-rat it was the legal and statutory duty of the respondents ro

allocate/settle the appellants on the land availabie. That the responclents are in breach

and continue to breach the statutoriz cbiigatior-i" It ,.,//as _.i;bmitreil ih:., . ,.. :

constitutional duty ancl a rigirt of the apleliants,_-: ir,r:i

purposes of rheir settlement ano to i_-,e pi.r-zicet .,",ii|,. Drt_..: -._..:r: ... -,. _ .,_ 
_ _ :

contend that they live as squatters and are intei'nal1y oisliaced D?fs,Jns :r ;t::-,: :-.'

cottntty' In support of this submission, leanreci coi-insej cire,-, iirt c;,sr :,i i,t,t.r,t,ti.e:ir::-

2AAS g) EC I-R 6gE (T) cited i;-i

lVaf PET. No. 6G/10

'Counsel for the appellant submitted ihat the Kenya Constitution musr be upheld i,
relation to httman rights, equality, freedom, clemocracy, sociai justice ancl the rule of

Iaw which provides the appellants with a right to provision of housing and land. The

appellant cited Article 28 of the Constitution wherein it is provided that every person

has the inherent dignity and the right to have that cligniry respected and protected. T5e

r1
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appellants invoked Article 259 (1) of the Constitution and urged this Coufl to interpret

tl-re Constitutian in a manner that promotes its purposes, values and principles ancl

advances the rule of law and human rights. It was submitted that although the

appellants were not registered proprietors of the suit property, they had a clairn against

the respondents. Counsel cited the case of Com-rntssioner of Lqnds - v - Kunste Hotel

Limiteil-civil Appeal l{o. %a of figswhere rhis courl stated rhat:

"The appellant was exerci.sing his statutory powers under the
Governntent Londs Act, when he decided to allot the subject plot
to the interested party. The exer"cise of that disc retion clearly
affected the legal rights of Kunste Hotel Ltd. The exercise o{ that
power was therefore judicial in ncture snc! he "diGi the.refct':.
obligedtahearallt"h0sswi.lo^let.,:|iirci,,,..:.:..'.:;Z:..,Z::..
rlecision.". Lt does not i.ie iri r:!'tt ir;?Derlfiii:':' ' 1,..;71;', : _,-

moutl-t to ot"gue tnal ilr gbsence {i, ictitsitttL(ri'' :. .. l':-
Hotel seelts to protect wcis ncn- sxrsi€i:,.. .

16.Cor-rnsei for tire appellar-rt submitted that rhe responcients acquireri iliii: ii,, irrr r',tj.

property illegally anri pur"suant to Artlcir: (i0 iBl ;: ti,e '-ilsi.:iiril:.' ,. : .r:.-

protection of private property does nct extenC to any property that has been acciuireci

unlar,vfuily. It was submitted that to grab land set aside for squatters/appellants was

unlawful and unconstitutional and the acquisition by the 4th and Sth respondents was

null and void. Counsel submitted in the alternative that if an order for mandamus

cannot issue, then the appellants should be allocated or compensated with land of

equivalent size and quality
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The respondents vehementiy opposed the appeal' Mr'' A'G' Riungtr leamed counsel

for the 4,h and 5,h respondents urged this court to find that the appeal had no merit' He

submitted that the 5,r, respondent J. H. Angaine & sons have never been parties to the

suir before rhe High courr in borir Miscerlaneous Apprications Nos. 218 of 2004 and

7t of Zoo|.He urgecl this court to find that there can be no claim atld uo order can be

enforced against the 5'r' respondent who was not a party before the High Court' He

further submitted that there was no evidence on record to show that J.H. Angaine &

co. Limited was incorporated as a legal entity. we have considered this sr-rbmission

and it is appropriate to dispose of it at this stage. The sr-iit urope.i-''7 iS 
'esisteled 

li1 rhe

name Of the 5m reSpOndeut ai:d tl:e tiatne 3l :I: '::r: -rr'' " -i

Under the couit rules' 3 pi,,t}r i't7xg '-r 
.ii<=:] ' - : ' -" - 'l

judgment is entitlecl to be heard. The recorci reveals rhait the 5'. ::esponaent paitiiitat."':

in tlre trial before the riigh court anii even fiieii ;, r':l,i-rrirq a:'::i':" . -' r:' :;:":- ''"-''-"-r' '-

that the submission by the 5'r' respondent has nc merit and fails'

lB.counser for rhe 5,r' responde.r supporred the judgment by the High court in finding

that the 550 appellants did nor have any locus ro claim interesr ir-r the suit property' Fie

submitted that there is no mention of Lucy Mirigo and 550 others in any

correspondence pertaining to the excision of the ontuiiii Forest; that there is no

tangible evidence that the said Lucy Mirigo ar-rd 550 others were supposed to benefit

from excision of the forest. counsei fr-rrther submitted that in the Misc' Application

t
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No. 2tB of 2004, the number of applicantsisquatters is given as 550 while in Misc

App. No. 71 of 2004; the number of applicants/squatters is given as 138 people. He

posed the question that in the two cases as consolidated in this appeal is the number of

appellants 550 plus 1-38 or what number?

19.In relation to the finding by the Judge that the appellants had inordinateiy delayed for

50 years in brining the suit, Counsel for the 5'h respondent submitted that the in the

Mureithi case (supra) cited by the appellants, the delay was for 40 years which was

found to be inordinate. In the present case, learned counsel sr-ibmitted that the gazette

notices were publishecl in 1-975 ancl L977 and as at 2C1i.,vheir the ia:..'"'i ?3 r.e?.i.i'

before the iearned Judge of tire Fiigh Cor-irt thei.,: i,/i: '.:to:::li-.i.'- ':.:- ..'

20.Counsel for the respondent fr-ilihei. srii:miiiec .rrr, -..--- '-.':"

private persons and not public bodies. He sr.rbmitteo tnat ti-re orCe:' cf na.rtiarn,-..'

sought by the appellants lvas not avaiiabie and enfo:'ceable against li"ivii: trr,:r.i.;iii-ia.:

That the 4h and 5'h respondents do not or,ve the appeiiar-its any statutorr,/ dulli ancl as

such, the remedy sought against them cannot issue. Counsel submitted that the 4h and

5'h respondents have no power to aiiocate any land to any person ancl consequently the

alternative prayer to be compensated land of equivalent size and quality cannot issue

against the 4'r' and 5'h respondents. In any event, counsel urged this corrrt to find that an

order for compensation cannot issue or be made in a judicial review application.

a

t

I

I

I

I

I

I

i

I

li

li

I
il
F

I
{
I
I
I

I

12

..--l-ta.. .r!.ra.a*



I

I

',

a



iT-
t

" ^t.Cou,rsel for the 4'r'and Sth respondents ftirther submitted tirat the Notice of Motion that

moved this Court did not disclose Lhe provisions of law upon wl-iicir it is founded. That

the appellants have not cited any Act of Farliament that has been vioiated nc-rr do they

cite any land related legislation that gives them the right to claim any interest in the

suit property. No specific statlltory provision which is aileged to have been breached

has been cited.

22.Learned State Counsel, Ms Teresia Gatlragu for the 1", 2nd and 3"r respondents in

opposing the appeal submitted that the appellants should have filed an ordinary srrit by

way of plaint seeking compensation for ioss. if any, that ti-iev {rar t:Jr-,r:--': ':::.i':

suffered. \Mriie associatinq r,viti-r li;.e sr:carissiori: : ir.-

Counsel obsenred that tire appeilanrs are s?r:,irr ai; ,-r-i? - . ,i,:-:.

ciemonstrated that any specific iegal right tc lancj hacl been vioiateC. Cclu:sel :,.:!ir--lit'.'''-i

that the 550 persons making the appeai are noi i<novr;r as scnle ,:i llre ne.ir':: -.:;:: ..-.

attached to the supporting affidavit have been canceleci while otliei:s i.iai,e iii

signatures. Referring to the appellant's reference of tlie letter dated l8th itriay L977

from the Chief Conservator of Forests, Counsel submitted that the lettel does not

indicate the names of the alleged squatters. it was further submitted that there has been

inordinate clelay in bringing the suit which is caught up not only with limitation period

for judicial review orders but any other suit for recovery of land. Cottnsel urged this

court to note that the suit property had changed hands and tire remedy, if any, for the

i
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appellants is to institute an ordinary civil action ancl not juclicial review. Cou,seis

. submitted that the iegal authorities cited by the appeliants were clistinguishable and in

sllpport the respondents, case.

23'As this is a first appeal, it is or-rr duty to analyze and re-assess the evidence on record

and reach our own conclusions in the matter. It was put more appropriately ip Eelle

-vs- Asso.ciated Motor Boat Co., [1969] EA i.2\,thus:

"An appeal to this court ftom a trtal by the High court is by way
of retriol and the principles upon which this ciurt ocrs in such on
appeal ore well settled. Briefly put tl"tey are that this cottrf n?usr
reconsider the evidence, evaluate rt itsetf anl clrsw r_-5 o1.r.z,
conclusions thouqh ir slaould aiwci;;s besr ir: *:rrrr-i j::.. ;, :.;1,-

neither seen nor hea,rr the rrzlr*e-sses cn":i f,icr.i.. -.r-:i. : l
qllowunce fn {hfs respeci." j;i usltjciljr:. liti.. 1,,.;,,,,;;, -.l
necessarr$,to follow the r,.iai iuGg'g,; ;ru;cir:,G3 . ,,,-i:._. 

-,, -.i.- ..--
either thathe has cleoriy iaiieci on sorii e Doti'tt tc i{iiii. J4.;Jliri.. r..

particular circuntstcnces ar probabfiftfei matEriall.), ta esffinaie
the evidence Gr if the irnpressfo;i i;ased i,i: -.he 4sr.,-"s17,.-.,^ ,... .

lvrfness ls fnconsfsrenf wfffr r{le ii1zi6l,gtr,s,, ;p_.

fi
1\. 270).'

24'Tlris Court further stated rn Jabqne - vs- Olenja. tlgsll KLR 66I, 664 thus

"More recently, however, this court has held thst it will not Iightly
di{fer fi'om the findtngs of fact of o rrioX judge who lrud had the
benefi seeing and hearing att the witnesses and will only
interfere with them if tl"tey are based on no evidence, or the judge
fs slrown demonstrably to have actecl an wrong principles rn
reachinE the findings he did - see in particularEphqntus Mwangi

(1 982-BB) 1 I{AR 278 and
(1982-BB) 1 KAR 870."

in evaluating the evidence on record, this Court is manclated not to girre unclue regarcl

to technicalities through the overricling objectives as enshriled in Secfiors 3A a,d jB

f
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f
of the Appellote Jurisdiction Act and as stated in Dauglas Mbugua Mungsi -vs'

Harrison Mun)'i - Civil Application I{o. Nai. tr 67 af 2010

"We qre as o matter of stotute law required to take a broad view of
justice and tqke into glccaunt sII the necessary circumstan?ces,

factors, and princip les and be satisfied at the end of the exercise

that we have acted iustlY " As wos sto(ed in Stephen Baro Gitiha-

vs- tn Civil

Application lVo. lVni. 263 of 20A9. "The overcidi

overshadows all technicalities, precedents, rules an
ng abiectit,e
cl octions .,.

and whqtever is in conflictwith it must give way'"

26. We have evaluatecl the evidence on record and analyzed the judgment of the High

Court. It is our considered view that the following questions are pertiiient to the

determination of this apPeal.

lf o the apnelian;:g pa1;'1 all'' :'r?:':"'1 
1

treilrg enforceril

Is the letter rlated lBthMay L977 from the f,lhief Conservair.'i'rir. t::;:-'tlr

aCldresSed to the FCr"eSter Cnttlllli rapa'ble l'i, i:Ci1''i",'ii', l'" .:i'i:::'':::''

am interest in Ianrt t8 the apoeilanis''

Is a non-vestec! anrl promissol'y iitterest nn iar-iti- etliorceablr:'i

trs a promise by the Presiclent to alienate or allotate lanci enforceable?

The appellants describ'e thernseives as squatters, on lvhich land are they

squatters and what are the rights of squatters?

Is the doctrine of rights in qlieno solo applicable in this case?

Can an order of inanrlamus be issued against the 4t' and 5'h

respondents wfuo are private citizens and not public persons or body?

t
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Is any cause of action disclosed by the appellants against the 4'l' and 5'h

respondents?
When does time for purposes of limitation begin to run in respect to an

order for mandamus.

Is the alternative prayer for compensation for equivalent land available

in judicial review proceedings?

Is tracing of land a remeriy available under judicial review

proceedings?

What statutory dufy has been breached by th.e L", 2"d and 3'd

respondents as against the appellants?

Have the appellants disclosed any contingent, exec',rtor3' oi: futtlre
interest recognizable in iaw over the stlit- FtsoE€r:l-.ri'

27.The appeliants are seekirrg au orcle:: .ri lllailca-r:'-1J .-1:,.::-- - -

4tL and 5'l'respondents are IloL pubiic i;oa;.:: .ll-1, :-ii: -'1,.'''i':' l.:.-:

manclamus compels a pubiic body tr: e;<ercise a iutll besicvrecl:-lll)1r,ir:";ai" l. '^

o

o

o

D

o

judiciousiy exercise a discretionary po\ver. i5 ,r'., Tt.cr. <n ,-iI.i 3

- v - I{enya Revenue Authority & 32L9 others, G7AB) Kt-R 2i-6) " in the preselil" case.

the 4'h and 5'h r:espondents are not publi.c bodies and it is our considered view that an

order of mandamus Cannot issue against thern. In the case of Disrrict Co rrmissioner,

Kianr u*v- X.960 EA, L09, it was held that an

order of mandamus could not be issued against a person if it r,vouicl not be rvithin liis

power to comply with it. To this extent, the order sought by the appellant for

16



manclamus against the 4'h and 5'r' respondents mLlst of necessity fail as they are

incapable of complying with it and [hey are not a public enrity

28. The 1'', 2nn and 3''d respondents are a public body. Mandamus can issue against a

public body to perforrn a specific act where statute imposes a ciear and quaiified duty 
rt

to do tlrat act. (See Mqnyasi - v- Gicheru & 3 otherl, Q)Ag) I(I,R 657). In the case

of. R - v- Barnet London Borough Cauncil Ex psrte Shah (1953) 2 AC 309, it was

held that if an individual is chalienging a decision that he has no entitlement, the

appropriate remedy will be a quashing order io quash the decision and not an ordei

compeiling the authority to ilro',rjde tlie ]-.elet-1i s, r-irtiri,.',rirr r?;l?:.i:r:-r--1 l. ,' -"-.:- -

on recorci ancl the submissrctif, rr riiL:i--rl

demonstrated or pointeci out ani/ speciiic statu:cr]' ooiigauc;j *:rir:.

1'', 2n'r and 3'i respondetits thai has been rlola.red. l,,liatinaiirr*r.S rr,,..i-:,--- -:.-:-,',-:..-'-

a statlltory pr-rbiic duty. Tiie eviderrce.ioes it,:i,jisiio;.t:-r'ii,i l:ill',t:'-' ,',,:.- :.r-,; i --r:.:

tc the appellants by the 1'', 2"0 and 3"r respondents. No constitutionai o,; statutorr,,

provision has been cited that impose an obiigation to be exercised in fa-uour of the

appellants. The failure by the appellants to point at any statutory duty on the part of the

respondents is fatal and an order of mandamLls cannot issue in the absence of a specific

statutory obligation that can be enforced

29.The suit property that the appellants claim was excised frorn Mt. i(enya Forest vide

Legal Notice No. 68/75 and I0717 7. The land i,vas surueyed and girren Land Reference

a

a

.r-a--r
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Nos. 13269 and 12234 respectively. These two parcels of iand were registered in the

name of the 5,h responclent who transferrecl the same to the 4r' respondent' The

evidence on record sirows that the apperlants never took physical possessi-on of the

Iand. They have never occupied the land. The failure to take possession and occupy the

Iand means that the appellants are not squatters on this iand' We find that it is

misleading for the appellants to create an impression that they are squatters on the suit

property. The defacto position is that the appellants are not squatters on the disputed

parcels of land. The legal issue is what right dces a third party (appeilants) have ovei:

land belonging to another (4't & 5'n responoents) -whetl the saiii thiict lar'-i i'a:' t-'?-''? -

occupiecl that otirer's? The ,:iocr:-i,rt a: , j'i:.'.i -rr -''ii')f ' 'll : '

categories of rightS or iilteresis tnai a lilir:i i;:ri-' -:'t'r:I -r---: -;'

These are easements, iicenses, plofits. restrict.r.""e cci/elanis '-r-v':rrii:I{

mortgages. These are interests confelring iigi:is euf':riea;-l :'r'a'l' - - 1'- '

another. The evidence on recorcl shows tl-rat the appeliants io not h.a'ie anv easenenl'

Iicenses, profit, restrictive covenants, overriding interests 01' Inortgage over the suit

!

property whictr is registered in the names of the 4th & 5th respcndents' The appellants

also do not irave any registerable interest or beneficial trusteeship in the suit propeily'

To this end, we are satisfied tirat the doctrine of rights alieno solo is inapplicable to

trris case and the appeuants have no enforceabre third pai'ty rights o'er the suit

..-

inta.:---\'t
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The appellants allege that the laie President Joir:o l(e,yaita prornised to allocate them

land from the excised forest. Tl-iis lvas a prcmise to ailocate iand ii-r the future- can a

promise to ailocate land create any inierest in land and is such a promise enforceable?

The appellants in the prayer for mandamus are seeldng a couti order to enforce a

promise. can mandamus issue to enforce a promise? It is our ccirsidei'ed vier,rr Lirat

mandamus cannot issue to enforce a promise to do sornething in future; neitl-rer can

mandamus issue to enforce a plomise not underpinnecl by a statutcry provision' A

promise can neither create nor convey an interesi in 1a.rc'

31.The Lq\'q tf {onfi'{tci; Act ciea;i'7 31i;-rr-ri':i ii'- l.- -:-'l-l- .-

conve)/ an interesi in ian''i. -ir-:ii: '' '' '' - .':":

Lar,vs of Kenya) stiuuial-es ihat no sr-rit sltali l;e 'il'1'{"t']9i.i '-li;'l"r 'i '-';ii''.1'-

djsnr-;SjtiOll ,;i an ini.ere:li ii; l.l,.l 'l:lie:: :.!:l:-:i': l-':'-''r- '':''-'" 
''"' ..' '

writing ancl signed by the part-v ia be chaigeii' iii": t

KLR 1BS; Wogiclliengo - v- G (lgls) I(Iii 4a6)' in iire pie sent c.'rse' 'iii

on record is an averment by the.appellants that the late presider-rt I(e,ya promised to

alrocate theni rancl. Trrere is ,o privity of confact and no privit-y tli estata betr'veen the

appellants and all tire responclents in relation to tlie sr:it prcpen)/' A squai:ter has no

privity of estate thal runs r'vith ihe land (see Ticbbprne)t-Ygry $sg2) 6? LT 735)'

There is no govenrment insti-ument sucli as a letter of allotr^rent that expr:esses the

intention to allot any lancl to the appellants. V/e are of the co,siclerecl view that in the
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absence of privity of contract betwee, the appeiiarrt anll ail ihe responclents and the

absence of a letter of arlotment from the government t'o the appeliants rn relatio. to the

suit property, and the absence of part performance by vuay of possession or occupation

of the suit pr.operty by trre appeliants, the averred prornise to give land by the late

preside*t is u*enforceabre by way of mandamlls. It is trite 
'a'rr 

tl-lat a promise tc enter

into a contract is not enforceabie; in otirer words a contract t-o enter into a contract is

not enforceable' 
lve a vested interest in

32.Afurther.issueforourconsiclerationiswiretherthea.ppeilantshi

the s.rrit property. John chipnr.., Grarl star-e''l "i'Jc iiiierr:si i: 9ir:'il rriiless lr' l-'irrisi ''r?s'-

than ttvel"'r-l )'-': 
-lI'r;r i-: :r i':-

if at all. not iater

interest" (See lte Stern {1962i t);" 
'''1-\2'' ''" ""'r'-'

must be of si-ich a nature ttiaf i'i ii cices vesi'' rl lr.ir-is
, : . i- l,- -,: | \i Q):r:r rjn..:C \r/:i!1r'lr -.: vt--'- L l-ii

concerued r^lith ccntingent inteiesl-s itri :''rii'r :'i-i ':r ?':''' '^' ;

present case, when the legaL gazette nodces weie issued anri iatrti e;"t-is':ci fr-'i-i-' ir:'-

forest. the parcers of rand that were createci were vesterl in the 4\esponrlent and not i

upon the appellants. The promise by t'e late preside,t to alrot la*d to the appeiiants

was a future or contir-rgen[ promise which did not vest any interest in the suit property

to the appeiiants. It is our consiclered view that if the governrnent liaci t'he intelition to

allot or a*ocate any rand to the appeiiants, such intention was to create a furure interest

---tlLr'r
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I

iir iand that lias never vested Llpon the appellants. it is trite iaw that a future iuterest in

land is void if it does not vest r,vithin the stipulated time frame

33.The next issue for our consideration reiates to limitation period. Thei:e are two aspects

of the Limitation Period that we have to consider'. The first is limitation period for

instituting jtidicial review proceedings under Order 53 of the Civii Procedure Act and

the second is the limitation period for recovery of land under the Limitation of

Actions Act (Cap 22 of. the Lar,vs of l(enya)

34.Under Section 9 as read with Secttan 7 of the lrrrfrstion ,rf A-ctici:s lict. a suit foi"

recovery of iand has a limitalcn ieii;:. --,-- r','i; ';:, ;':.'::,.'

appeliants seek an oroer il':" r::a:-:iamr: ,-: - - -

to recover ihe land parcels excised frorr i\,zlt. l..errira Fo-.esi tiiiougii --rl:ai j'r', -.... lr:

I

i

I

I

ll.
'1 I
rl ,

i1

I

rl

68 c,f 1975 anr-l Legal Notice i',Ic. 1C7:i ls7,,7 talir;- -,--.t,,- -r.:t':"'.- .t-, ' --:r :

72234 respectively. The evidence siiows ihai iiie ia,^i tar"csrs ,'/3i'? :r,ii:;::i:,, i:'ii5 :.rl

1977 and the grant of title to the;$ respondent was made in 1995. lrVhatever lhe year

from which computation is doqe, the twelve year period under the .Linrftctian of

Actions Acr is a factor to be considered. The Judge ciid not consider tl-re limitation

period under the l,inriration of Actians Act and we decline to address the issue beyond

this point.

2l



/lll

35.!ve novu consirtrer the limitation pericd for initiating action on judicial ;eview' The

appellants are seeldng a judicial review order for mandamus' The leamed judge on the

issue of limitation expressed herself as follows:

,,This claim is made mare than 5c years after the Isnd wos

qllocqted to q carnpany associdtecl with J. [{' Annaine'"" trn

considering the period i1 tirnu it hss {.al<en the applicants to corne

beforet.hecotrt,IampersuadedbytheC0sesreiiedupotlbythe
sdvocate representing ihe company Homegrown (IQ Limited. This

is the i,ou". af Mur&thi & 2 others - v- Attarney GeneraL & 4'

others(KLR)(E&L)iatpageTaTwherettrrcCourtheld
,,judicial review rnctteis 

-have ta be fited pramptly and

heard with the expedition and a delay of 40 years vvas_hopelessli'

augide any yeosinable ifrnit far mand*i?lt'is qni ;1i'chibitic:"' :'

echr; thaie t,i,ot'ds in ':es1eci l>:. rlis ::"':: - '-- r'" 
'" i \':

inordinatedelg::jribr.:l,.g::::::;::..,].'-:]':i.:
cironqe{i I'larld's" "

36.Dur.ingt}rehear"iirgo-itilisapDe..,:t?i.;l:..-|-:,.,,':.

Judge erred rn findlntr- ihat the aplreliaiii',s ciaiinLac l-':'-'l :lrlgLi'::i'.: 1-;i

\^/as submitterl that the 5C years 
'ha-' 

tJLe;ui;: r'r'r::i:l: rl r:' ':-

on record. Counsei for the responcient in suppor- cf tirt

4 (r(tI?)

L

I

1L

I

.

ll,l

I

i

i

submitted that if in the

(E&L) I 40 years was deemed to be et hopelessly inordinate delay, then 5c years is a

much more hopeless inordinate deiay for an ordet"of inanciamus'

37.on our part, we have examined the provisior-ls of orcer s3 of the civfl Pr,cecu.e Act

which is the juridical basis for an application for mandamus' Idule 2 cf order 53

provides a six month limitation period for an order of. Certior-ari. There is no limitatioi-t

rh

ura G ! r. ..-l-t-l



''!

t

a

'rr

t



I
period io institute an action for mandamus. Lirnitation for pllrposes of marrdanius is to

be cletermined by the reasonabreness ancr 1e.gth of time betwee* the cause of action

anri time for filing suit. From the facts of the present appeal' it is arguable when ttre

cause of action arleged by the apperlants cid arise for purposes of computation of time'

Did the cause of actio, arise in 1970 when the late president Kenyatta made the

promise, or did it arise in 1975 and,1977lvhen the legal gazette notices were issued' or

did it arise in 1gg5 when a grant of titre 'uvas made to the 4* respondent? whatever the

time when the cause of action arose, we have stated that an order fcr ma'dairlus i's not

an appropriate remedy to issue under the new constitutionar dispensation. we ha're

also founcl that rire appellanrs ha'z-' :-: - ::?'l:iele:i .:c:s:31:' ' - 'r:."'' - '- - ::-

interest in reiatioit tc' 'ihe suir 'r'rolnll"'' -':: :'- r-:":'!''^ l

1
I

I

t

3

statutory obligation owed to thern ihai las leelt Di3Ei":' - l''':::-:''-

pronounce OUrselves Oll the iSSue Cl iin'ii'l'liOt't neilcir il'' r;:"'lCSil '' '

mandamus. It suffices to State that il;e teained iu1ge:ii:-i " :'-'1-':"''

without indicating the event or facts frcm rvhicir the 5c yeat's -vvas compute o

B.The apperlants, further contention is that the respondents are uncler a constitutional

obligation to provide them rand. The apperlants cited Article 28 which stipulates tliat

every person has inherent dignity and the right to have that dignity respecied and

protected. It is our considered view that the plirpose of Articre 28 of the constitution

is not to impose a constitutionai duty on the Government to allocate land to any

I

t

]I

ti

rt-t!d



squatter or person. Likewise, the provisicns on social justice' equality' equity and

prevention of inhuman, cruer and degrading treatment are not meant to be used [o

-,,mand land auocation from the government' The appeilants also referred to ryry--
d.oes not extendrty

of the Constitution wher ein the Protection of vate ProPe
40 (B)

ur considered view that the

to any ProPerty that has been acquired unlawfullY' It is o

issue before the High court and before this court is not wkrether tire suit propefiy was

acquired unrawfuuy by the 4,h and 5,h respondents but whether an order for mandamus

can issue in favour of the appe*ants based on the facts disclosed in the case' In any

event, under Articre 67 (1) (e) of the consti*iticrr. it is the manc,are cf tiie I'lationaL

Land commission to investigare issues rf it:stciir"i 'ali '1"':si'l:' l-' ' :' -

aPProPriate redress'

39.An issue for our consideration is what is the iegal effect of the prorilise nrode i-'ii '-rLt

late president Kenyatta to the appeiiants rroiln7 irra.'- ;r -'711'1- 1';-'; L: ',- ' --- 
- ;':-''::.^

Lands & settlement thereafter eilsued and subsequenily ercision oi f crest iaiiil -.,rr:'3

made. Is there any principre of raw tr-rat can give regai effect to the promj'se anci

excisionofforestthatensued?The1"'Zndand3'drespondentsarepartofthe

government; are they bound by the promise and ensuing excision to allocate lanci to

the appellants or provide tirem with an arternati'e land in size and quality? is the

doctrine of estoppel applicabre againstthe r",2"d and 3'd respo,dent's to the effectthat

they cannot refuse or renege from trre promise by the lare president to allot land to the

1

i

I

,1

ri
I

i1l
i

i

,1

I

I

L

-d--r.-r.
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appeliants? Can the concept of legitimate expectation be used to confer an interest in

land? Can mandamus issue to enforce legitimate expectatioirs? Neither the appellants

nor the respondents addressed the High Coiitt or this Coun on these issues and we

offer no determination on the same. The appellant asked for an alternative remedy

namely a claim to be compensatecl r,vith land of equivaient size and quality' in the case

of R - v- Lqncashire Cowny Cauticil Ex p Gsyer (lgiq 1 WLII" 1024 it rvas stated

that courts should be acutely conscious that they do not usurp the i'oie of the

administrator by assuming the task of cleciding how resources are to be ailocated as

between competing ciaims. 'vVe adont ti-ie above dic::: i,'.

colrncilEx p Ggl,er.isupl.c; aiia: c!-:?r-'.ic i':-:- :'-- ": -- 'l

land anC decirie how natiotrai resor-il'ces :11e ll'r Lr':r "ti''":-:-..'':' : -

T'he rppeiiai-rtS biz Seeicing ali Ordel iCi 'lL;.lila:rill'.:S ij-: -' ;;r'-: r::'i.'-1-i"' '' '.-"-

OwnerShip Or ipielest il-l rhe Suii pl'O1leri-/ Tiie l':''li:i:' ''.lr'::''- -- -':'' ' j '.

neither created nor established to settie ownershlp dispriies lci-. ic create.rli- rl'll-rll'

rirle ro land.

40.The final issue for our consideration is tire case of The Ccmmissioner of Lsnds - v-

Kunste Hote. Limited (Nai civit Appeat Na. 234 of 1995.). The peninenr facis of this

case are that in 1976, upon applicatiorr by one Stephen Kungu Kagiri' a majority

shareholder in Kunste Hotei Ltd., the Hctel was ailotted an unsurveyed plot of land

known as Nakuru Municipality Plot No' 451, which piot was later rentlmbered as

25



ld be a road reserve. This court in confirming an order for Cei"tiorari qua.shing the

ecision of the appellant to allot the plot to the interestecl pafiy held that the comrnissioner

f Lands was under duty to give a hearing to Kunste Fioter.

41.We have considered the facts and reasoning in

I{unste Hotel Limited (supra). It is our consiciered vier,v tiiat tire present appeal is

distinguishable from the Kunste Hotel case. First, Kunste Hotel had sought an order

for certiorari aird not mandamus. Second, the issue in the Kunste Hotei case reiated to

a right to be heard and not r.vhether l(unste Fiotel hail a prourietary inter-e-<t in the

disputed plot: third, there rvas iro iss,r: :- --,:r-::.-r:r, _ r _-.::_ ,,,.- r : ,., .- : . ..:-. .

;tppeal, the oroei sougi:t js lcr manceir_.:. _,.i::: ,: ,-. : .:- . _ __

the appeliants and the appeilants aie ciaii,rir:g a prop;:ierar-/ inrei.r;i,:l ui: sLr. --icr,-.ri,,

arrd nct a right tc be heard; then there is i.i:r iss:.: c,f ilcr,::._-,::,_ _: r-

42'The overali re-evaittation of ti:e facts oi' tiris c:-ro lp:rr,s :ir ,^. =;i?lfiir. :il; r,;ae;:. ,:

which mandamus can issue against a pubiic oificer. Lorrl Cocidard C.J in R - v-

Qg50) 2 AIt ER 741, 743 stated that inandamus is

neither a'writ of course not" a writ of right. In N

Co' (1877) 3 QBD L0, 13, the court refusecl to enfoi'ce by rnandamus an ordel impcsecl

on a virtually defunct cotnpany, a dtiiy that v,zas impossible ior the company to

discharge' Besides in the instani case, the 2010 Constitution rn Chapter 5 lias come

intc force r'vith new values and provisions relating to lar-rd. Artick:61 classifies ali }anci

r. Eai ! r !
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irr Kenya into public, private or comnriil-rity land. Articie 26 estabiisjres t5e National

I-and Commission with clistinct functions. fhe 1'' to 3'd respondents no longer have the

discretion to allocate lancl to individuals under the new Constitution and this Court

should consider whether an order for manciamus is an appropriate remedy in this

present case in view of the new coltstiititional dispensation. It is trite law that ii
circumstances have rendered performance of something impossible, mandamus will

i-tot issue.

43.In the cose of CaG CG

Ex Parte Kqggwa. -!977.flJ-,,1 Lg/t. ,, r,ra:r :3rt._il , ,i,"t.- .'. ,: .1 . ,: . i, 
_

dio not iit ;s ri iilf!rt.?i. r i :o,_': -.: - 
":._ 

. _ .

',arould be exercised i;efore sucii in ci'iirl iaii is>:,: i,rl*.,,-.-:,f- .:;i,ri.i:::
- ;. ,.,,. J .-1 .

gra.nt maiidamus worilcl cclsiit,-itr: ;iri-.i,-i;:, l1i?i;.':r :--.:,,. : :.:::. - --- -- : ...-

government, tire Salre cannot iss-ue. it js ci,i ccrsier:I:-l -,ir:.,i t,,;,, r., _:,,1_ -.,:-, ,. ._i::

an order for mandamus if granted t^,zoulcl be contrary to tLie spiiit of Chaptei: Fi,.,e of the

Constitutfon relating to management of land as a resollrce in this countryr 3p4 wiil also
!

interfere with the executive arm of government in resorrrce allocatio;i. In the case of

shah - v- AttorneJ, General (r{o. J) (lgzq E.A s4s, sLg, ttwas srated:

"Mandqmus does not lie agairrsi a public officer os (i tnatter af
course. The courts ore relucr.ont to direct a writ of nrcnclann:,s
against executive officers of a government unless sotne specific
act or thing u,hich the law requh,es to be done hes been oititted.
courts will proceed with extreme cclutfon for rfue cr.orrring of the
uryit which woulcl result in interference by the jutitAat aepartntent

!&a.rrh,-
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witl", the marjagement of
govermment.,,

the executive departtnent af.

44'From the analysis conducted here above, we are of the considered view that for
reasons entirely different from the Flonourable Judge, the Judge did not err in refusing

to grant the order of mandamus. The tctalrty cf our re-evaluation of the evidence on

record and application of law to the facts of the case whiie taking into account

submissions by all learned counsei ieads us to the conciusion that this appeai ha.s no

merit and is hereby dismissed with costs. For avoiclance of doubt, i,rre hereby state rhat

this Judgment in Appear applies to the twc.r consoiiiateri l,riscerir:rq: i,: .-i-.ji

Applications being IVIen_r.l{C: Misl.,/ri.i_ri i,r_-, ?t .:.,t,-..,- :..:-- ,: ..---

No. 218 of 20C4

Doted snd delivered at Nyeri this z?'d tiay of Jar,..tary,-, z{}i/i

MARTFLq KCC}iVIE

JUDGE OF'A.PPEAL

P UMWII-

JUDGE OF APPEAL

J.OTIEIVO-ODEI{

JUDGE OF APPEAL
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4. ELTZ/\BETH KALIUNTU ANGAINE

tr,

a

RE

KA/JNA/2503'8',/2008

TBA t9l7/2018

MUTUMA ANGAINE,
JOHN MUGAMBI ANGAINE,
JENNIFER KAMWITU ANGAINE,
ELIZABETH KALIUNTU ANGAINE,
P O BOX 76,
TIMAU.

THE CLERK,
THE NATIONAL ASSEMBLY OF KENYA,
TWELFTH PARLIAMENT,
PARLIAMENT BUILDING,
P O BOX 41842-00100,
NAIROBI.

Dear Sirs,

CONVEYANCE OF A PETITION REGARDING EXCISION OF THE MT. KENYA FOREST
PURSUANT TO LEGAL NOTICES NO. 68/75 AND 10711977 MEASURING 384 HECTARES
FOR SETTLEMENT OF SOUATTERS

We,
I. MUTUMA ANGAINE.
2. JOHN MUGAMBI ANGAINE
3. JENNIFER KAMWITU ANGAINE
4.ELIZABETH KALIUNTU ANGAINE do hereby authorize MUTUMA ANGAINE and JOHN
MUGAMBI ANGAINE to sign on behalf the responses and affidavits on our behalf and respond to

the petition By ONTULILI BLOCK MT KENYA FOREST SQUATI'ERS dated 25'h January, 2018

Sien ed bv:

1. MUTUMA ANGAINE

2. .IOI{N MUGAMBI ANGAINE

3. JENNIFER KAMWITU ANGAINE
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