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CHAIRPERSON’S FOREWORD
On behalf of the Public Petitions Committee and pursuant to the provisions of Standing Order
227, it is my pleasant privilege and honour to present to this House the Report of the
Committee on the Public Petition No. |3 of 2024 regarding the decriminalization of attempted
suicide. The petition was presented to the House pursuant to Standing Order No. 225 (2) (b)
by the Honourable Speaker of the National Assembly on behalf of Dr. Lukoye Atwoli, Professor
of Psychiatry and Dean at the Medical College of East Africa, Agha Khan University.

The petitioner prayed that the Committee recommend the repeal of Section 226 of the Penal
Code Cap 63 to decriminalise attempted suicide.

In consideration of the Petition, the Committee collected views from the petitioner, the Kenya
Law Reform Commission, the Office of the Attorney General and the Department of Justice.
The Committee observed that the High Court in Constitutional Petition No. E045 of 2022, in its
Judgement dated 9 January 2025, declared Section 226 of the Penal Code unconstitutional for
violating Articles 27 (non-discrimination), Article 28 (on right to inherent dignity), and Article 43
(on right to health) of the Constitution. Further, the enforcement of the provision risks
undermining constitutional rights. Therefore, the Committee recommends the repeal of Section
226 of the Penal Code Cap 63 to decriminalise attempted suicide.

The Committee appreciates the Offices of the Speaker and Clerk of the National Assembly for
providing guidance and necessary technical support, without which its work would not have been
possible. The Chairperson expresses gratitude to the Committee Members for their devotion
and commitment to duty during the consideration of the Petition.

On behalf of the Committee and pursuant to the provisions of Standing Order 199, | wish to lay
the report on the consideration of Public Petition No. 13 of 2024 by Dr. Lukoye Atwoli,
regarding the decriminalization of attempted suicide on the Table of the House.

Signed: 2 Date: 2{'_1_.'\ NG ‘;“1>
HON. MUCHANGI KAREMBA, CBS, M.P.
CHAIRPERSON, PUBLIC PETITIONS COMMITTEE




PART ONE

I. PREFACE

|.1 Establishment and Mandate of the Committee
The Public Petitions Committee is established under the provisions of Standing Order 208A with
the following terms of reference:

a) considering all public petitions tabled in the House;

b) making such recommendations as may be appropriate with respect to the prayers sought
in the petitions;

c) recommending whether the findings arising from consideration of a petition should be
debated; and

d) advising the House and reporting on all public petitions committed to it.



1.2 Committee Membership

The Public Petitions Committee was first constituted in October 2022 and reconstituted in March

2025, and comprises the following Members:

Chairperson
Hon. Muchangi Karemba, CBS, M.P.
Runyenjes Constituency
United Democratic Alliance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P
Turbo Constituency
United Democratic Alliance (UDA)

Hon. Patrick Makau King'ola, M.P.
Mavoko Constituency
Wiper Democratic Movement-Kenya

(WDM-K)

Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency
Wiper Democratic Movement-Kenya

(WDM-K)

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency
United Democratic Alliance (UDA)

Hon. Joshua Chepyegon Kandie, M.P.
Baringo Central Constituency
United Democratic Alliance (UDA)

Hon. Beatrice Kadeveresia Elachi, M.P.
Dagoreti North Constituency
Orange Democratic Movement

(ODM)

Hon Suzanne Ndunge Kiamba, MP
Makueni Constituency
Wiper Democratic Movement-Kenya

(WDM-K)

Hon. Ntwiga Patrick Munene, M.P.
Chuka Igambang'ombe Constituency
United Democratic Alliance (UDA)

Hon. Bernard Muriuki Nebart, M.P.
Mbeere South Constituency

Independent

Hon. Bidu Mohamed Tubi, M.P.
|siolo South

Jubilee Party (JP)

Hon. Peter lrungu Kihungi, M.P.
Kangema Constituency
United Democratic Alliance (UDA)

Hon. John Bwire Okano, M.P.
Taveta Constituency
Wiper Democratic Movement-Kenya

(WDM-K)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency

ubilee Part P

Hon. Sloya Clement Logova, M.P.
Sabatia Constituency
United Democratic Alliance (UDA)




I.3 Committee Secretariat
The secretariat comprises:

Mr. Leonard Machira
Principal Clerk Assistant Il

Ms. Anne Shibuko
First Clerk Assistant

Mr. Willis Obiero
Clerk Assistant 1|

Ms. Patricia Gichane
Legal Counsel Il

Ms. Roselyne Njuki
Principal Serjeant-at-Arms

Mr. Calvin Karungo
Media Relations Officer Il

Ms. Miriam Modo
First Clerk Assistant

Mr. Bernard Kipchumba
Clerk Assistant Il

Ms. Nancy Ouma
Research Officer Il

Mr. Paul Shana
Serjeant-at-Arms

Mr. Peter Mutethia
Audio Officer



PART TWO

2. BACKGROUND OF THE PETITION

2.1 Introduction

1.

Public Petition No. |3 of 2024 regarding the decriminalization of attempted suicide was
presented to the House on |3 August, 2024, by the Speaker of the National Assembly
on behalf of Dr. Lukoye Atwoli, Professor of Psychiatry and Dean at the Medical
College of East Africa, the Aga Khan University.

The petitioner called for the repeal of section 226 of the Penal Code, which states that
“any person who attempts to kill himself is guilty of a misdemeanour.” Further, Section 36
provides for a general punishment for misdemeanours, that “when in this Code no
punishment is specially provided for any misdemeanour, it shall be punishable with
imprisonment for a term not exceeding two years or with a fine, or with both.”

The Petitioner submitted that criminalising suicide attempts not only fails to address
underlying mental health issues but also perpetuates stigma and shame surrounding
mental illness. This is despite the provisions of Section 2 of the Mental Health Act,
which defines and includes in its interpretation of a person with mental iliness a person
with suicidal ideation or behaviour. Moreover, it inhibits accurate data collection and
hinders suicide prevention efforts.

He observed that Kenya remains one of the few countries with such legislation
criminalising attempted suicide. He averred that many countries have decriminalised
attempted suicide, allowing mentally ill patients access to the services they require.

. The Petitioner further stated that the continued application of the provisions

contradicts the provisions of Article 43 of the Constitution that “(/) every person has
the right to the highest attainable standard of health, which includes the right to healthcare
services, including reproductive healthcare and (2) a person shall not be denied emergency
medical treatment.”

The Petitioner argued that Section 226 of the Penal Code, read together with Section
36, was unreasonable as it created a barrier towards access to the highest attainable
standard of mental health care and emergency medical treatment.

Further, the Petitioner stated that the provision offends Article 28, which provides that
“every person has inherent dignity and the right to have that dignity respected and protected.”

2.2 Petitioner’s Prayers

8.

The Petitioner prayed that the National Assembly, through the Public Petitions
Committee, repeal Section 226 of the Penal Code Cap 63 to decriminalise attempted
suicide.



PART THREE

3. STAKEHOLDERS’ SUBMISSIONS ON THE PETITION
3.1 The Petitioner

On Tuesday, Ist October 2024, the petitioner, Dr. Lukoye Atwoli, appeared before the
Committee and presented as follows—

9. The Petitioner informed the Committee that Kenya remains one of the few countries
that still has legislation criminalizing suicide attempts, a leftover from colonial times. It
is instructive that the former colonial power, the United Kingdom, repealed similar
legislation decades ago, affording mentally ill patients access to the services they
require.

10. He urged the National Assembly to move with speed to repeal section 226 of the Penal
Code, and thereby guarantee dignity to our fellow citizens who suffer from mental
illness that includes suicidal ideation.

11.He observed that the Kenya National Commission on Human Rights has made an effort
through various initiatives to have the matter addressed. However, no satisfactory
repeal of section 226 of the Penal Code has been achieved.

12.He also clarified that the Constitutional petition No. E045 of 2022, before the High
Court of Kenya, sought to have Section 226 of the Penal Code declared
unconstitutional.. The petition, on the other hand, aimed to have Section 226 of the
Penal Code repealed.

13. He further informed the Committee that Suicide attempts are classified in the
psychiatric literature as a medical emergency requiring immediate intervention to
prevent serious injury or death. There are evidence-based protocols that have been
developed for the management of a patient presenting with a suicide attempt, and all
these recognise this as a medical emergency.

14.The Petitioner also argued that Section 226 of the Penal Code prevented a person suffering

15.

from a medical emergency from accessing emergency treatment, by directing them into the
criminal justice system instead of a health facility where they would receive life-saving care.
Therefore, the Section offended Article 43 of the Constitution of Kenya 2010, and should be
removed from the statute.

Further, Article 27(4) and (5) of the Constitution prohibit discrimination by the State or any
person on grounds including health status and disability. Given that people suffering from
other illnesses such as diabetes mellitus and hypertension, and people having other signs of
psychological distress like depressed mood, severe anxiety and specific phobias are not
subjected by law to threats of arrest and arraignment for their ilinesses, treating people with
suicidal ideation and behaviour as criminals constitutes discrimination on grounds of health
status, and should not be allowed in the statute.



16.

17,

18.

19

20.

21,

22,

23.

24.

Additionally, Article 28 of the Constitution of Kenya provides that every person has inherent
dignity and the right to have that dignity respected and protected. Categorising a person's
psychological distress and signs of mental illness as a criminal offence amounts to denying
their inherent dignity, and punishing them for their symptoms is the exact opposite of
protecting their dignity.

He further argued that respecting and protecting the dignity of persons with suicidal ideation
would mean they can be conveyed to a health facility where they will be assessed by a qualified
mental health professional and provided with the care to take away the suicidal thoughts and
behaviours. Thus allowing them to resume a dignified life as productive citizens of this republic
instead of spending the rest of their days as convicted criminals on account of their illness.

The Petitioner also noted that Section 226 of the Penal Code was enacted before
independence in the context of a very different social milieu in which the lives of the majority
of citizens were at the mercy of the colonial power. The science at the time had not advanced
sufficiently for society to acknowledge that suicide is the end-product of severe mental illness
or extreme psychological and/or social distress that, if addressed, would significantly reduce
the risk of suicide and improve the mental health of the person.

He noted that globally, nine people die by suicide out of 100,000 per year (2019); Kenya's
rate is 6 per 100,000. He cited a study using South African data that showed that the presence
of mental illness among parents increased the odds of suicidal behaviour among their adult
offspring, and the greater the number of parental mental illnesses, the higher the risk of having
suicidal ideation.

He also referred to another study conducted in Mosoriot in Nandi County (Prevalence of
Psychiatric morbidity in a community sample in Western Kenya), which found that | in 6
people in the community had made a suicide attempt in their lifetime. The prevalence of
mental illness was also high, with almost half having had at least one mental disorder in their
lifetime.

In addition, the Petitioner noted that there were many reported cases of suicide attempts in
hospitals in Kenya, and many reported suicides in the community, as evidenced by police and
administrative reports.

Further, with worsening socio-economic circumstances and increasingly problematic social
relations, suicide rates and the prevalence of mental illnesses were increasing.

He also informed the Committee that the World Health Organization indicates that suicides
are preventable, and the measures for prevention and control that include limiting access to
means, interacting with media for responsible reporting of suicide, fostering socio-emotional
skills in adolescents, and early identification and management of those with suicidal
behaviours. He empasized that punishment was not one of the recommendations for handling
suicide in any setting.

In Kenya, the Mental Health Policy 2015-2030 indicated that the high burden of untreated
mental illness in the country might be responsible for the daily reported cases of suicide,
among other social problems we face, and in the Mental Health Action Plan 2021-2025 the

5



Ministry of health empasized the implementation of a suicide prevention programme as a
priority action in achieving the Strategic Objective of Preventive and Promotive Mental
Health.

25. The Committee was also informed that the Presidential Taskforce report of 2020 titled
"Mental Health and Wellbeing- Towards Happiness and National Prosperity”, recommended that
a National Suicide Prevention Programme be established with the role to restrict means,
conduct surveillance, education, access to treatment, decriminalisation, responsible media
reporting, helpline, and crisis intervention.

26.On criminalization of suicide, the Petitioner observed that the Taskforce recommended that
there was a need to decriminalize suicide and amend other laws which are discriminatory and
use derogatory language, and that laws relating to the criminal justice system be amended to
ensure people with mental health conditions are not discriminated against by criminalization
of symptoms of mental illness and get fair administration of justice.

27.He further observed that the Mental Health Action Plan sought the development and
implementation of comprehensive national strategic interventions for the prevention of
suicide, with special attention to vulnerable groups identified as at an increased risk of suicide.
The strategies are to be implemented by the National and County governments, working in
collaboration with all stakeholders.

28.In addition, he informed the Committee that one of the strategic activities in the Suicide
Prevention Strategy 2021-2026 is advocating for the decriminalization of suicide by repealing
Section 226 of the Penal Code.

29. The Petitioner cited a research article authored by Edith Kwobah, Steve Epstein, Ann Mwangi,
Debra Litzelman and Lukoye Atwoli titled Prevalence of psychiatric morbidity in @ community
sample in Western Kenya, which found that about 25% of the worldwide population suffers
from mental, neurological and substance use disorders. The article further found that up to
75% of affected persons do not have access to the treatment. In addition, data on the
magnitude of the mental health problem in Kenya is scarce.

30. The Committee was informed that the research concluded by stating that a large proportion
of the community has had a mental disorder in their lifetime, and most of these conditions
are undiagnosed and therefore not treated. These findings indicate a need for strategies that
will promote the diagnosis and treatment of community members with psychiatric disorders.
To screen more people for mental illness, we recommend further research to evaluate a
strategy similar to the home-based counselling and testing for HIV and the use of simple
screening tools.

31. The Petitioner also cited another research article by Lukoye Atwoli, Matthew Nock, David
Williams and Dan Stein, titled Association between parental psychopathology and suicidal behaviour
among adult offspring: results from the cross-sectional South African Stress and Health survey, He
noted that prior studies demonstrated a link between parental psychopathology and offspring
suicidal behaviour. However, it remained unclear what aspects of suicidal behaviour among
adult offspring are predicted by specific parental mental disorders, especially in Africa.

6



42,

33.

He stated that the results of the study were that the presence of parental psychopathology
significantly increased the odds of suicidal behaviour among their adult offspring. More
specifically, parental panic disorder was associated with offspring suicidal ideation, while
parental panic disorder, generalized anxiety disorder and suicide were significantly associated
with offspring suicide attempts. Among those with suicidal ideation, none of the tested forms
of parental psychopathology was associated with having suicide plans or attempts. There was
a dose-response relationship between the number of parental disorders and the odds of
suicidal ideation.

The study concluded by stating that parental psychopathology increased the odds of suicidal
behaviour among their adult offspring in the South African context, replicating results found
in other regions. Specific parental disorders predicted the onset and persistence of suicidal
ideation or attempts in their offspring. He recommended further research into these
associations to determine the mechanisms through which parent psychopathology increases
the odds of suicidal behaviour among offspring.

3.2Kenya Law Reform Commission
The Acting Secretary, Kenya Law Reform Commission, Mr. Peter Musyimi, vide a letter dated
20™ May 2025, submitted as follows—

34.The Secretary stated that the World Health Organization Policy Brief on the Health Aspects

0.

36.

37«

38.

of Decriminalization of Suicide and Suicide Attempts names Kenya as one of only twenty-
three countries in the world which still criminalized suicide attempts.

The Brief also stated that the criminalization of suicide perpetuates an environment that
fosters blame and stigmatization towards people who attempt suicide and, at the same time,
fail to recognize the role of social, economic and cultural factors that play a role in suicide
and suicide attempts. The Brief further states that the criminalization deters people from
seeking timely help and accessing interventions due to the fear of legal repercussions and
stigma.

He noted that the Mental Health Act, Cap. 248 defined a person with mental illness as a
person diagnosed by a qualified mental health practitioner to be suffering from mental illness.
It included a person with suicidal ideation or behaviour.

He submitted that under the Act, therefore, a person who has attempted suicide would be
seen more as a patient needing help than a criminal who should be punished. This was so
stated in the case of Republic v SWN (Criminal Case 20 of 2019) [2022] KEHC 3312 (KLR)
(7 July 2022) (Sentence) where the High Court held that: "As the facts patently announce, here
is a young woman in need of treatment, care and protection. She is certainly not a deranged criminal
in need of retribution and confinement.”

In the above case, the Committee was informed that the accused person was found to have
fatally stabbed her son, killing him immediately. She then turned the knife on herself three
times in an attempt to kill herself. One of the issues before the court was its role in sentencing
an accused person who was mentally ill.



39.In conclusion, the Secretary recommended that attempted suicide should be decriminalized

in Kenya through the repeal of section 226 of the Penal Code.

3.3 Office of the Attorney General and Department of Justice
The Attorney General, vide a letter dated 21* May 2025, submitted as follows—

40.The Attorney General cited the following Articles of the Constitution regarding non-

discrimination, protection of human dignity and the right to health in support of the petition:

a. Article 27 (4) of the Constitution provides that the State shall not discriminate directly
or indirectly against any person on any ground, including race, sex, pregnancy, marital
status, health status, ethnic or social origin, colour, age, disability, religion, conscience,
belief, culture, dress, language or birth.

b. Article 28 of the Constitution provides that every person has inherent dignity and the
right to have that dignity respected and protected.

c. Article 43(1) (a) of the Constitution provides that every person has the right to the highest
attainable standard of health, which includes the right to health care services, including
reproductive health care.

41.The Attorney General also cited a case: High Court in Kenya National Commission on
Human Rights & 2 others v Atorney General: Director of Public Prosecutions & 3 others (Interested
Parties): Law Society of Kenya (Amicus Curiae) (Constitutional Petition EO45 of 2022) [2025]
KEHC 6 (KLR) (Constitutional and Human Rights) declared section 226 of the Penal Code
unconstitutional for violating Articles 27, 28 and 43 of the Constitution.

42.He informed the Committee that the High Court in the above-referenced case held as

43.

follows-

Section 226 of the Penal Code offends Article 27 of the Constitution by criminalizing a mental health
issue, thereby endorsing discrimination based on health, which is unconstitutional. It also indignifies
and disgraces victims of suicidal ideation in the eyes of the community for actions that are beyond
their mental control, which is a violation of Article 28. The existence of Section 226 exposes the
survivors of suicide and potential victims with suicide ideation to possible reprisals, thereby eroding
the right to have the highest attainable standard of health envisaged in Article 43 () of the
Constitution.

He submitted that Article 2 (6) of the Constitution provides that any treaty or convention
ratified by Kenya shall form part of the law of Kenya under the Constitution. Kenya is a
signatory to the World Health Organization Global Mental Health Action Plan 2013-2030.
The overall goal of the action plan is to promote mental well-being, prevent mental disorders,
provide care, enhance recovery, promote human rights and reduce the mortality, morbidity
and disability for persons with mental disorders. One of the recommendations in the Plan is
the decriminalization of suicide, suicide attempts and other acts of self-harm.



44,

45.

He also stated that to realize global commitments such as the Global Mental Health Action
Plan (2013-2030), the Ministry of Health developed the Kenya Mental Health Action Plan
(2021-2025). The Plan envisions a nation where mental health is valued and promoted, and
mental health conditions are treated without stigmatization and discrimination. The Plan
provides a roadmap for securing reforms and building strong mental health systems with the
ultimate goal of attaining the highest standard of mental health in Kenya. The Plan proposes
explicitly the decriminalization of suicide and the amendment of laws which are discriminatory
and use derogatory language.

The Attorney General concluded that, considering the declaration by the High Court as
well as the national and global commitments, the Office of the Attorney General did not
object to the repeal of section 226 of the Penal Code as proposed by the Petitioner.



PART FOUR

4. COMMITTEE OBSERVATIONS

Upon hearing from the Petitioner, and examining submissions from the Kenya Law Reform
Commission, the Office of the Attorney General and Department of Justice, the Committee
observed as follows-

46.

47.

48.

49.

50.

< § [

Section 226 of the Penal Code, which criminalizes attempted suicide, is a relic of colonial
legislation in commonwealth countries that no longer aligns with modern mental and public
health policies.

The High Court in Constitutional Petition No. E045 of 2022, in its Judgement dated 9
January 2025, declared Section 226 unconstitutional for violating Articles 27 (non-
discrimination), Article 28 (on right to inherent dignity), and Article 43 (on right to health)
of the Constitution. Therefore, the enforcement of this provision risks undermining
constitutional rights.

Criminalization of attempted suicide promotes stigma and barriers to mental health care
by deterring vulnerable individuals from seeking help.

Suicidal thoughts are internationally recognized as indicators of underlying mental health
conditions. Furthermore, the Mental Health Act Cap 248 includes persons with suicidal
behaviour within the definition of mental illness, classifying them as individuals who need
medical support and not punishment.

There is a need to align with global commitments on the decriminalization of suicide and
prioritization of human rights-based approaches to mental health, considering that Kenya
is a signatory to the WHO Global Mental Health Action Plan 2013-2030.

The stakeholders that made submissions to the Committee, including the petitioner, the
Office of the Attorney General & the Department of Justice and the Kenya Law Reform
Commission, supported the repeal of Section 226 of the Penal Code.

10



PART FIVE

5. COMMITTEE RECOMMENDATIONS
52. Pursuant to the provisions of Standing Order 227, the Committee responds to the Petition

as follows—

On the prayer that the Committee repeal Section 226 of the Penal Code Cap 63 to
decriminalize attempted suicide, the Committee notes that the High Court in
Constitutional Petition No. E045 of 2022 declared Section 226 unconstitutional. The
enforcement of the provision risks undermining constitutional rights. Therefore, the

Committee recommends the repeal of Section 226 of the Penal Code Cap 63
to decriminalize attempted suicide.

Signed:

Date:

Lj\QT b—U')_,sm

‘!
HON. MucHl{lGl L(AREMBA, CBS, M.P.

CHAIRPERSON, PUBLIC PETITIONS COMMITTEE

DATE:

THE NATIONAL ASSEMBLY
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ANNEXURES
Annex 1: The Adoption List
Annex 2: Public Petition No. 8 of 2024 regarding amendment to the Penal Code to
provide for the offense of sextortion
Annex 3: Minutes of the 56 Sitting of the Public Petitions Committee held on 1%
October, 2024
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PUBLIC PETTIONS COMMITEE

ADOPTION LIST

(i) Consideration and adoption of the Report on Public Petition No. 13 of 2024 by Dr. Lukoye
Atwoli, regarding decriminalization of attempted suicide.

We, the undersigned, hereby affix our signatures to this Report to affirm our approval:

oare: 1619/ 903 5
HON. MEMBER ﬂSI TURE

1. | Hon. Muchangi Karemba,CBS, M.P.(Chairperson) (ﬁj :

2. | Hon. Janet Jepkemboi Sitienei, CBS, M.P.(Vice NS
Chairperson)
P

3. | Hon. Patrick Makau King’ola, M.P.

4. | Hon. Beatrice Kadeveresia Elachi, CBS, M.P. § .

5. | Hon. Joshua Chepyegon Kandie, M.P. M

6. | Hon. Maisori Marwa Kitayama, M.P.

7. | Hon. Edith Vethi Nyenze, M.P.

8. | Hon. Patrick Ntwiga Munene, M.P.

9. Hon. Bidu Mohamed Tubi, M.P.

10. | Hon. (Eng.) Bernard Muriuki Nebart, M.P.

11. | Hon. Peter Mbogho Shake, M.P. ,([,\
12. | Hon. Suzanne Ndunge Kiamba, M.P.
2 & G
13. | Hon. John Bwire Okano, M.P. . _
)

14. | Hon. Sloya Clement Logova, M.P.

15. | Hon. Peter Irungu Kihungi, M.P. riﬁ'i[




Thirteenth Parliament Fourth Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE 33R° SITTING OF THE PUBLIC PETITIONS COMMITTEE HELD ON

THURSDAY, SEPTEMBER 18, 2025, IN MASHUA CONFERENCE ROOM, SERENA

BEACH RESORT AT 02.00 PM

PRESENT

00 N B e B
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Hon. Eric Muchangi Karemba, M.P. Chairperson
Hon. Janet Jepkemboi Sitienei, CBS, M.P.  Vice-Chairperson
Hon. Beatrice Kadeveresia Elachi, CBS, M.P.

Hon. Joshua Chepyegon Kandie, M.P.

Hon. John Bwire Okano, M.P.

Hon. Edith Vethi Nyenze, M.P.

Hon. Patrick Ntwiga Munene, M.P.

Hon. (Eng.) Bernard Nebart Muriuki, M.P.

Hon. Peter Mbogho Shake, M.P.

10. Hon. Maisori Marwa Kitayama, M.P.
I 1. Hon. Suzanne Ndunge Kiamba, M.P.
12. Hon. Peter Irungu Kihungi, M.P.

APOLOGIES

Hon. Patrick Makau King'ola, M.P.

2. Hon. Bidu Mohamed Tubi, M.P.
3. Hon. Sloya Clement Logova, M.P.
SECRETARIAT
I. Mr. Leonard Machira Principal Clerk Assistant ||
2. Ms. Miriam Modo Clerk Assistant |
3. Ms. Anne Shibuko Clerk Assistant |
4. Mr. Bernard Toroitich Clerk Assistant |lI
5. Ms. Patricia Gichane Legal Counsel Il
6. Ms. Nancy Akinyi Research Officer Il
7. Ms. Roselyn Njuki Senior Serjeant at arms
8. Mr. Peter Mutethia Audio Officer

MIN./PPETC/2025/172: PRELIMINARIES




The Chairperson called the meeting to order at 10:00 am.With a Prayer

MIN./PPETC/2025/173: ADOPTION OF AGENDA

The Committee then adopted the agenda as listed hereunder on the proposal of Hon. Peter
Irungu Kihungi, M.P, and seconded by Hon. Suzanne Ndunge Kiamba, M.P.

AGENDA
1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4, Matters Arising
5. Consideration of P/No. 13 of 2024 regarding Decriminalization of
Attempted Suicide
. Any Other Business
. Adjournment

~N o~

MIN./PPETC/2025/174: CONFIRMATION OF MINUTES OF PREVIOUS
SITTINGS

The Agenda was deferred.

MIN./PPETC/2025/175: CONSIDERATION OF P/NO. 13 OF 2024
REGARDING DECRIMINALIZATION OF ATTEMPTED
SUICIDE

Committee Observations

The Committee observed as follows—

(i) Section 226 of the Penal Code, which criminalizes attempted suicide, is a relic
of colonial legislation in commonwealth countries that no longer aligns with
modern mental and public health policies.

(ii) The High Court in Constitutional Petition No. E045 of 2022, in its Judgement
dated 9+ January 2025, declared Section 226 unconstitutional for violating
Articles 27 (non-discrimination), Article 28 (on right to inherent dignity), and
Article 43 (on right to health) of the Constitution. Therefore, the enforcement
of this provision risks undermining constitutional rights.

(iii) Criminalisation of attempted suicide promotes stigma and barriers to mental
health care by deterring vulnerable individuals from seeking help.

(iv) Suicidal thoughts are internationally recognized as indicators of underlying
mental health conditions. Furthermore, the Mental Health Act Cap 248 includes
persons with suicidal behaviour within the definition of mental illness,
classifying them as individuals who need medical support and not punishment.



(v) There is a need to align with global commitments on the decriminalization of
suicide and prioritization of human rights-based approaches to mental health,
considering that Kenya is a signatory to the WHO Global Mental Health Action
Plan 2013-2030.

(vi) The stakeholders that made submissions to the Committee, including the
petitioner, the Office of the Attorney General & the Department of Justice and
the Kenya Law Reform Commission, supported the repeal of Section 226 of the
Penal Code.

Committee Recommendations

On the prayer that the Committee repeal Section 226 of the Penal Code Cap 63 to
decriminalize attempted suicide, the Committee notes that the High Court in
Constitutional Petition No. E045 of 2022 declared Section 226 unconstitutional.
Therefore, the Committee recommends the repeal of Section 226 of the Penal
Code Cap 63 to decriminalize attempted suicide

Adoption of the Report

The Committee adopted the report having been proposed by Hon. Beatrice
Kadeveresia Elachi, CBS, M.P. and seconded by Hon. Suzanne Ndunge Kiamba, M.P.

MIN./PPC/2025/176: ADJOURNMENT AND DATE OF NEXT MEETING

The Chairperson adjourned the meeting at 04:00 p.m. The date of the next
i 19th September 2025 at 10.00 a.m.
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Peter Mbogho Shake, M.P.
Sloya Clement Logova, M.P.
Caleb Mutiso Mule, M.P.
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MIN./PPETC/2024/348: PRELIMINARIES

The Chairperson called the meeting to order at 11:00 am. and proceedings began with
prayers by Hon. Ernest Kagesi, M.P.

MIN./PPETC/2024/349: ADOPTION OF AGENDA

AGENDA

. Prayer

. Adoption of the Agenda

. Confirmation of minutes of previous sittings

. Matters Arising

. Meeting with Hon. (Prof.) Phylis Bartoo, MP regarding—

Ul h WKN =

P/No. 11 of 2024 regarding the Waiver of the Elgeyo Border Settlement
Scheme No. 45 Settlement Fund Trustees Loan; and
P/No. 12 of 2024 regarding Compensation of Residents of Crown Land (LR
883/2)(Sergoit Holding Ground) in Moiben Constituency.
6. Consideration of P/No. 13 of 2024 regarding Decriminalization of Attempted
Suicide
Meeting with Petitioner (Dr. Lukoye Atwoli)

7. Any Other Business
8. Adjournment

The Agenda was adopted to constitute business having been proposed by Hon. Nimrod
Mbithuka Mbai, M.P. and seconded by Hon. Maisori Marwa Kitayama, MP.

MIN./PPETC/2024/350: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

The agenda was deferred.

MIN./PPETC/2024/351: MEETING WITH HON. (PROF.) PHYLIS BARTOO, MP

The Hon. (Prof.) Phylis Bartoo, MP appeared before the Committee and submitted as
follows—

P/No. 11 of 2024 regarding the Waiver of the Elgeyo Border Settlement Scheme
No. 45 Settlement Fund Trustees Loan

Background to the Petition

1. Agricultural Settlement Fund Trustees was established in 1963 under the Agriculture
Act (Cap 318 of the Laws of Kenya) Section 68, which was repealed by the
Agriculture Fisheries and Food Authority Act, 2013.



2. The Fund is managed by the Ministry of Lands and Physical Planning. Its mandate is
vested in the Settlement Fund Trustees Jointly by the Ministries of Lands, National
Treasury, Interior and Agriculture.

3. The Elgeyo Border Settlement Scheme is among the schemes established under the
Fund in 1963 for agricultural development and purchase of land with an initial
capital of Kshs 5000, aimed at facilitating settlement and development in the
region.

4. Over the years, due to various socio-economic factors and changes in land
ownership, the burden of the arrears of loan repayment has become unmanageable
for the Current generation of residents.

5. Many families inherited the debt without the corresponding assets or resources to
repay it. Further, the original purpose of the settlement trust fund has been
overshadowed by the financial strain it imposes on the community.

6. The debt incurred by the Elgeyo Border Settlement Scheme has grown
exponentially over time, surpassing the initial capital investment of Kshs 5000
hence becoming a significant barrier to the economic progress and well-being of
the community by hindering their ability to invest in essential infrastructure,
education, health care among others.

7. The residents have over the years received demand notices regarding the arrears of
loan repayment with possibilities of repossession of the land if the outstanding
amounts are not paid.

Prayers
8. The Petitioners prayed that the Committee—

(i) Engages the Settlement Fund Trustees with a view of seeking waiver of the
accumulated debt of Elgeyo Border Settlement Scheme by the community;

and
(ii) Makes any other recommendation or action it deems fit in addressing the

plight of the Petitioners.

P/No. 12 of 2024 regarding Compensation of Residents of Crown Land (LR 883/2)
(Sergoit Holding Ground) in Moiben Constituency.

Background to the Petition

1. The Crown Land, LR No. 883/2, commonly' referred to as Sergoit Holding Ground in
Moiben Constituency, Uasin Gishu County totalling 1500 acres was inhabited by
several clans of the Sergoit Community who used it for grazing, water catchment
and cultural activities before the land was acquired by the colonial government.



2. The Sergoit Community surrendered the parcel to allow for establishment of public
amenities such as schools, colleges, police stations, tree nurseries, among others
against a government commitment to compensate them.

3. While some families received compensation by being given other parcels, many
others were left out as the land intended for their compensation was fraudulently
acquired by individuals who continue to occupy it to date.

4. In 1992, during the initial land allocation to beneficiaries as compensations, some
individuals and entities were allegedly allocated parcels of land irregularly by the
then provincial administration.

5. Following complaints against the compensation process by the residents, a
taskforce was formed in 2016 to investigate and address the anomalies which
subsequently led to three splinter groups due to internal disagreements.

6. One of the groups subdivided the land, drew a new map (Sergoit/Karuna Block S)
which overlapped with the 1992 allocations thus causing boundary disputes among
the residents.

7. The Sergoit Community and uncompensated landowners formed a Committee that
actively pursued the matter with the support of the County Commissioner who
placed a caveat on any transactions on Crown Land until the issues are resolved.

8. Out of the 1500 acres, only 900 acres is occupied by genuine beneficiaries who are
also facing displacement after the 2016 subdivision map. About 450 acres was
allegedly acquired and inhabited illegally by private developers while the rest of
150 acres is a water catchment area.

Prayers

9. The Petitioners prayed that the Committee—

(i) Engages the Ministry of Lands and Physical Planning, Public Works, Housing, and
Urban Development; and other relevant authorities with a view of investigating
the alleged irregular land acquisitions, illegal Compensation process and other
malpractices for Crown Land, LR No. 883/2 in Moiben Constituency, Uasin Gishu
County; and

(i1) Recommends the due compensation of all members of Sergoit Community who
surrendered their parcels of land for public utility; and

(1)) Makes any other recommendation or action it deems fit in addressing the plight
of the Petitioners.

Committee Concerns

1. The Petitioner clarified that the land originally belonging to the community had
been taken over by the government for the purpose of constructing infrastructure.
In compensation, the government resettled the community on approximately

4



1,500 acres of land. However, the resettlement process was plagued by
irregularities, with some individuals receiving inadequate land while others were
left out entirely.

. Regarding the 2016 task force and its recommendations, the Petitioner

explained that the county government had established the task force, but it did not
complete its report. Its mandate was eventually overshadowed by events as the
situation became increasingly hostile, compounded by interference from various
quarters.

. In terms of efforts to engage the National Land Commission, the Ministry of

Lands, or other authorities, the Petitioner revealed that they had not sought
intervention from these institutions due to a lack of trust, stemming from previous
mishandling of the issue.

. Regarding the number of complainants, the Petitioner estimated the figure to be

around 100 but acknowledged that this number could rise, as compensation and
land disputes tend to evolve with the growth of families over generations. When
asked how genuine claimants could be identified, the Petitioner noted that they
had lived on their ancestral land, and although the boundaries were unclear,
community members were familiar with each other.

. On whether the community was resettled and compensated as families, the
Petitioner confirmed that they had been, and that relevant records could be
provided by the County Government of Elgeyo Marakwet.

Committee Resolution

After deliberations, the Committee resolved that the Petitioner provides additional
information regarding—

a) Areport by the County Commissioner on the matter;

b) List of original members of the community relocated from Elgeyo Marakwet
County;

c) Information regarding the number and identity of the complainants;

d) Information regarding the compensation criteria; and

e) Any other relevant information that could facilitated the consideration of the
Petition.

MIN./PPETC/2024/352: CONSIDERATION OF P/NO. 13 OF 2024 REGARDING

DECRIMINALIZATION OF ATTEMPTED SUICIDE

Meeting with Petitioner (Dr. Lukoye Atwoli)

Dr. Lukoye Atwoli appeared before the Committee and presented as follows—

Background to the Petition

1. Section 226 of the Penal Code Cap 63 of the Laws of Kenya provides that "Any

person who attempts to kill himself is guilty of a misdemeanour”.
5



10.

1

. Section 36 of the Penal Code additionally provides that "When In this Code no

punishment is provided for any misdemeanour, it shall be punishable with
imprisonment for term not exceeding two years or with a fine, or with both.”

. The net effect of these provisions is that a person who attempts suicide and is

charged and convicted of the same in a court of law is liable to imprisonment, a
fine, or both.

. The consequence of these provisions is that persons suffering from mental illness,

who often develop suicidal thoughts and may attempt to kill themselves, knowing
that their symptoms carry the risk of arrest and prosecution, will not present
themselves for treatment and the care they need in order to improve their mental
health and reduce or eliminate their risk of suicidal behaviour.

. The Constitution of Kenya, in Article 43, provides that: (1) Every person has the

right-(a) to the highest attainable standard of health, which includes the right to
health care services, including reproductive health care...(2) A person shall not be
denied emergency medical treatment.

. Section 226 of the Penal Code creates an unreasonable and potentially fatal barrier

to access to the highest attainable standard of mental health care, and often
results in denial of emergency medical treatment for persons who may contemplate
or attempt suicide, for fear of prosecution and punishment. For this reason section
226 of the Penal Code contravenes the Constitution, and also offends the right of
every Kenyan to be treated with dignity as provided for under Article 28 of the
Constitution.

. Kenya remains one of the few countries that still have legislation criminalizing

suicide attempts, a leftover from colonial times. It is instructive that the former
colonial power, the United Kingdom, repealed similar legislation decades ago,
affording mentally ill patients access to the services they require. Many
other countries that

. This petition urges the House to move with speed to repeal section 226 of the Penal

Code, Cap 63 of the Laws of Kenya, and thereby guarantee dignity to our fellow
citizens who suffer with mental illness that includes suicidal ideation.

The Kenya National Commission on Human Rights has made effort through various
initiatives to have the matter addressed but so far, no satisfactory repeal of
section 226 of the Penal Code has been achieved.

The matter has not been adjudicated upon by a competent court in which the
Petitioner was a party. However, the responsibility to decriminalise attempted
suicide requires a legislative process through repealing of Section 226 of the Penal
Code.

The Constitutional petition No. E045 of 2022 before the High Court of Kenya
sought to have Section 226 of the Penal Code declared unconstitutional which was

6



a different objective from this petition. This petition seeks to have Section 226 of
the Penal Code repealed.

Prayers

The Petitioner prayed that the Committee investigates the matter and makes
appropriate recommendations.

Committee Concerns

1.

The Petitioner clarified that attempted suicide is not exclusively caused by
mental illness. Mental health, as defined, encompasses a range of psychological
distress and operates on a spectrum.

Regarding the percentage of mental illnesses linked to suicide attempts, the
Petitioner noted that mental health is significantly correlated with suicide.
Specifically, the risk of depression leading to suicide is around 80 percent, as
individuals with depression are more likely to attempt suicide. Therefore, mental
illness is the strongest predictor of suicide attempts.

Concerning the urgency of decriminalizing attempted suicide, the Petitioner
explained that the proposal stems from a Presidential directive issued in 2016 in
response to the mental health crisis. This directive led to the formation of a task
force that recommended decriminalization. Additionally, research conducted in
Mosoriot identified key factors contributing to mental illness, revealing that half
of the community had experienced mental health issues, with many attempting
suicide using pesticides.

On the delay in repealing Kenya's law criminalizing attempted suicide, the
Petitioner indicated that no significant movement had been made towards its
repeal, emphasizing that now is the time to act. Furthermore, countries such as
Ghana, Botswana, and Pakistan have already repealed similar laws, which were
inherited from colonial powers that themselves repealed the law in 1961.

Addressing concerns about whether Kenya has enough psychologists and
qualified personnel to manage mental health issues, the Petitioner stated that
no country has sufficient mental health workers. In Kenya, there are about 150
psychiatrists, and while the number is increasing, more resources need to be
invested in mental health to meet growing demands.

Regarding whether the Shakahola incident was an example of attempted
suicide, the Petitioner stated that he did not have full access to the report on the
matter. However, he noted that the general understanding is that the victims
were coerced by a religious leader into actions that led to their deaths, which
would not be classified as suicide, as suicide originates from an individual’s own
will.



Committee Resolution

After deliberations, the Committee resolved to engage relevant stakeholders on the
Petition.

MIN./PPETC/2024/353: ADJOURNMENT AND DATE OF NEXT MEETING

The Chairperson adjourned the meeting at 2:30 p.m. The next meeting will be held on
Wednesday, 2" October 2024 at 11:00 a.m.

G
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(CHAIRPERSON).
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (THIRD SESSION)

CONVEYANCE OF PUBLIC PETITION
(No. 13 of 2024)

REGARDING DECRIMINALIZATION OF ATTEMPTED SUICIDE

. Honourable Members, Article 119 of the Constitution accords any person the
right to petition Parliament to consider any matter within its authority. Further,
Standing Order 225(2)(b) requires the Speaker to report to the House any Petition

other than those presented by a Member.

. In this regard, Honourable Members, I wish to report to the House that my
office has received a Petition from Dr. Lukoye Atwoli of Identification Card No.
1441XXX6, a Citizen, Professor of Psychiatry and Dean at the Medical College of
East Africa, the Agha Khan University is calling for repeal of section 226 of the
Penal Code on attempting suicide. '

. The Petitioner states that section 226 of the Penal Code (Cap 63 of the Laws of
Kenya) states that “any person who attempts to kill himself is guilty of &
misdemeanour”. Further, section 36 provides for a general punishment for
misdemeanours that, and I quote, “when in this Code no punishment is specially
provided for any misdemeanour, it shall be punishable with imprisonment for a
term not exceeding two years or with a fine, or with both.”

. Honorable Members, the Petitioner holds that criminalizing suicide attempts not
only fails to address underlying mental health issues but also perpetuates stigma
and shame surrounding mental iliness. This is despite the provisions of section 2
of the Mental Health Act (Cap 248) which defines includes in its interpretation of
a person with mental illness as a person with suicidal ideation or behaviour.
Moreover, it inhibits accurate data collection and hinders suicide prevention

efforts.

. The Petitioner clarifies that Kenya remains one of the few countries with such a
legislation criminalizing attempted suicide. He avers that many countries
decriminalized attempted suicide allowing mentally ill patients access to the

services they require.



6. Honorable Members, the Petitioner further states that the continued application
of the provisions contradicts the provisions of Article 43 of the Constitution that
"(1) every person has the right—to the highest attainable standard of health,
which includes the right to health care services, including reproductive health care
and: (2) a person shall not be denied emergency medical treatment.”

7. The Petitioner concludes and holds that section 226 of the Penal Code (Cap 63 of
the Laws of Kenya) read together with section 36 is unreasonable; and, potentially
creates a barrier towards access to the highest attainable standard of mental
health care and emergency medical treatment. Further, the Petitioner states that
the provision offends Article 28 which provides that “every person has inherent
dignity and the right, to have that dignity respected and protected.”

i

8. Honourable Members, lrﬁ ‘ight of the foregoing, the Petitioner seeks &:
intervention of the National ‘Assembly in repealing section 226 of the Penal Code
Cap 63 to decriminalize attempted suicide.

9. Honourable Members, having determined that the matters raised by the
Petitioner are well within the authority of this House; and further, that the matters
raised in this Petition are not pending before any court of law, constitutional or
legal body, I hereby commit the Petition to the Public Petitions Committee for
consideration pursuant to Standing Order 208A.

10. The Committee is required to consider the Petition and report its findings to the
House and to the Petitioner inaccordance with Standing Order 227(2).

d hank you.
THE RT. HONYDK.}LMOSES F. M. WETANG'ULA, EGH, MP
SPEAKER OF THE NATIONAL ASSEMBLY

Date g[g,u; .............
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The above matter refers and instructions to the Legal Directorate to peruse and establish whether
the Petition dated 14™ December, 2023 by Dr. Lukoye Atwoli complies with the law and the
National Assembly Standing Orders. ——

The Petitioner avers that he is a psychiatrist involved in the care of mentally ill persons. The
Petitioner further avers that he is concerned that section 226 of the Penal Code provides that a
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person who attempts suicide is guilty of a misdemeanour which is punishable with imprisonment
for a term not exceeding two years or with a fine, or both, as per the provisions of section 36 of
the Penal Code. That accordingly, mentally ill persons who often develop suicidal thoughts will
not present themselves for the treatment and care they need in order to improve their mental
health, for fear of arrest and prosecution.

The prayer as contained in the Petition is for the National Assembly to repeal Section 226 of the
Penal Code, Cap 63 of the Laws of Kenya as it contravenes Article 43 of the Constitution that
guarantees every person the right to the highest attainable standard of health. The said section
further offends the right of every Kenyan to be treated with dignity as provided for under Article
28 of the Constitution, including persons who suffer from mental illness and suicidal ideation.

We have perused the Constitution, the Petition to Parliament (Procedure) Act, 2012 (hereinafter
referred to as “the Act”) and the National Assembly Standing Orders and advise that the Petition
as presented satisfies the requirements of the Petition to Parliament (Procedure) Act, 2012 and
the National Assembly Standing Orders.

[n the circumstances, the Petition may therefore be tabled in the House.

)

MERCY G. KINYUA
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LEGAL COUNSEL I

16™ OCTOBER, 2023

RE: PETITION TO REPEAL SECTION 226 OF THE PENAL CODE

The above matier refers and your instructions to the Legal Directorate to peruse and establish
whether the Petition dated 11" September, 2023 by Dr. Lukoye Atwoli complies with the law

and the National Assembly Standing Orders.

The Petitioner avers that he is a psychiatrist involved in the care of mentally ill persons,
including those at high risk of suicidal attempts. The Petitioner further avers that he is concerned
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that section 226 of the Penal Code provides that a person who attempts suicide is guilty of a
misdemeanour which is punishable with imprisonment for a term not exceeding two years or
with a fine, or both, as per the provisions of section 36 of the Penal Code. That accordingly,
mentally ill persons who often develop suicidal thoughts will not present themselves for the
treatment and care they need in order to improve their mental health, for fear of arrest and
prosecution.

The prayer as contained in the Petition is for the National Assembly to repeal Section 226 of the
Penal Code, Cap 63 of the Laws of Kenya as it contravenes Article 43 of the Constitution that
guarantees every person the right to the highest attainable standard of health. The said section
further offends the right of every Kenyan to be treated with dignity as provided for under Article
28 of the Constitution, including persons who suffer from mental illness and suicidal ideation.

We have perused the Constitution, the Petition to Parliament (Procedure) Act, 2012 (hereinafter
referred to as “the Act”) and the National Assembly Standing Orders and advise as hereunder:

a) The Petition is not in the form set out in the Schedule to the Act and the Third Schedule
to the Standing Orders contrary to Section 3 of the Act and Standing Order 223 (1);

b) The Petition does not contain the identification number of the Petitioner contrary to
Section 3 (i) of the Act and Standing Order 223 (1)(i); and

¢) The subject matter of the Petition is not indicated on every sheet of the Petition contrary
to Section 3 (e) of the Act and Standing Order 223 (1)(e);

Notwithstanding the fact that the Petition as presented does not fully satisfy the requirements of
the Petition to Parliament (Procedure) Act, 2012 and the National Assembly Standing Orders, we
advise that as per the provisions of Article 119 of the Constitution and Standing Order 219, the
Petitioner’s prayers fall under the ambit of matters which the House has authority to consider as
contemplated in Articles 94 and 95 of the Constitution.

The Mental Health Act Cap 248 was enacted to provide for the care, treatment and
rehabilitation of persons with mental illness. The Act defines a “person with mental illness” as
a person diagnosed by a qualified mental health practitioner to be suffering from mental illness,
and includes a person with suicidal ideation.

Section 3 of the Act provides that a person with mental illness has a right to receive reasonable
care, assistance and protection from their family and the State. Further, Section 3A of the Act
provides that a person with mental illness has a right to the highest attainable standard of mental
health services including the right to appropriate, affordable, accessible physical and mental
medical health care, counselling, rehabilitation and after-care support.



Accordingly, imprisoning or punishing a person with mental illness for attempted suicide as
provided under the Penal Code, amounts to denial of that person to mental health services in
contravention with the Constitution and the Mental Health Act.

More importantly, Article 27(1) and (2) of the Constitution provides that every person is equal
before the law and has the right to equal protection and equal benefit of the law and this equality
includes the full and equal enjoyment of all rights and fundamental freedoms.

Article 27(4) further provides that the State shall not discriminate directly or indirectly against
any person on any ground, including health status and disability.

A person with mental health illness suffers from cognitive disability and Section 2B of the
Mental Health Act provides that such persons should be protected from discrimination. Further,
Section 3K of the Mental Health Act provides that a person with mental illness has a right to
recognition before the law and shall enjoy legal rights on an equal basis with other persons in all
aspects of life.

The Mental Health Act obligates the Government to provide the necessary physical and
technological infrastructure for the care, rehabilitation and provision of health services to persons
with mental illness. Further, the Government is required to put in place mechanisms to ensure
the rights of persons with mental illness are realised.

Accordingly, Section 226 of the Penal Code is inconsistent with Articles 27, 28 and 43 of the
Constitution and should be repealed to protect the rights of persons with mental illness.

In the circumstances, the Petition may therefore be tabled in the House.

MERCY G. KINYUA
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Re: Petition to repeal section 226 of the penal code
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Dear Sir,

1. | am a Professor of Psychiatry and the Dean at the Medical College East Africa, the
Aga Khan University. | am also the Vice-Director of the Brain and Mind Institute at the
Aga Khan University. | have previously served as the Vice-President of the Kenya
Medical Association, and | am currently the Secretary-General of the African
Association of Psychiatrists. | am also serving as the President of the African College
of Neuropsychopharmacology.

Professionally, | Co-Chair the Board on Global Health at the US National Academies
of Science, Engineering, and_ Medicine. | am also the current Chair of the Board of
Mathari National Teaching and Rejerra[ Hospital.

As a psychiatrist, | am involved in the care of mentally ill persons, including those at
high risk of suicidal atternpts, and | write to you today to raise a concern on the
legislative environment in which | operate, and to propose a legislative remedy for
these shortcomings. All mental health workers in Kenya operate under the same
limitations, and persons suffering from mental illness are receiving suboptimal care as
a result.

Section 226 of the Penal Code Cap 63 of the Laws of Kenya provides that “Any
person who attempts to kill himself is guilty of a misdemeanour.”

Section 36 of the Penal Code additionally provides that “When in this Code no
punishment is provided for any misdemeanour, it shall be punishable with
imprisonment for a term not exceeding two years or with a fine, or with both.”

The net effect of these provisions is that a person who attempts suicide and is
charged and convicted of the same in a court of law is liable to imprisonment, a fine,
or both.

The consequence of these provisions is that persons suffering from mental illness,
who often develop suicidal thoughts and may attempt to kill themselves, knowing that
their symptoms carry the risk of arrest and prosecution, will not present themselves for
treatment and the care they need in order to improve their mental health and reduce
or eliminate their risk of suicidal behaviour.

Utjonof Kenya, lin Aricié 48, provides that:
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(1) Every person has the right-
(a) to the highest attainable standard of health, which includes the right to health
care services, including reproductive health care...
(2) A person shall not be denied emergency medical treatment.

9. | hold that section 226 of the Penal Code creates an unreasonable and potentially
fatal barrier to access to the highest attainable standard of mental health care, and
often results in denial of emergency medical treatment for persons who may
contemplate or attempt suicide, for fear of prosecution and punishment. For this
reason | would argue that section 226 of the Penal Code contravenes the constitution,
and also offends the right of every Kenyan to be treated with dignity as provided for
under Article 28 of the Constitution. )

10. Further, it is clear that Kenya remains one of the few countries that still have
legislation criminalizing suicide attempts, a leftover from colonial times. It is instructive
that the former colonial power, the United Kingdom, repealed similar legislation
decades ago, affording mentally ill patients access to the services they require. Many
other countries that had similar legislation have repealed it over the years.

11. My petition to the National Assembly is to urge the House to move with speed to
repeal section 226 of the Penal Code, Cap 63 of the Laws of Kenya, and thereby
guarantee dignity to our fellow citizens who suffer with mental illness that includes

suicidal ideation.

12. To this end | request your honourable office to transmit this petition to the National
Assembly Health Committee for processing and introduction of the appropriate
legislation to the House in order to repeal section 226 of the Penal Code.

13. | remain available to provide additional information on this subject should | be asked
to do so by the Committee, or by your honourable office.

Sincerely,

P‘(}Q %c"_ _

s
7

LUKOYE ATWOLI MBS, MBChB (Moi), MMed Psych (Nairobi), PhD (Cape Town), IFAPA
Professor of Psychiatry and Dean, Medical College East Africa

Vice-Director, Brain and Mind Institute

The Aga Khan University



U DOX 92002, ine Aga Khan university universily venue
Nairobi, 00100 Kenya Medical College EA 3" Parklands avenue
lukoye.atwoli@aku.edu  pQ Box 30270, Nairobi Cell Phone: +254 722 943327

Lukoye Atwoli, MBS, MEChB(Moi), MMed Psych(Nbi), PhD(Cape Town), IFAPA
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Dear Sir, 69 LO[?}' Eaa S S

P O Box 4—_] 842, NATROB]

Re: Petition to repeal section 226 of the penal code

1. | am a Professor of Psychiatry and the Dean at the Medical College East Africa, the
Aga Khan University. | am also the Vice-Director of the Brain and Mind Institute at the
Aga Khan University. | have previously served as the Vice-President of the Kenya
Medical Association, and | am currently the Secretary-General of the African
Association of Psychiatrists. | am also serving as the President of the African College

of Neuropsychopharmacology.

2. Professionally, | Co-Chair the Board on Global Health at the US National Academies
of Science, Engineering, anq Medicine. | am also the current Chair of the Board of
Mathari National Teaching and Re}errai Hospital.

3. As a psychiatrist, | am involved in the care of mentally ill persons, including those at
high risk of suicidal attempts, and | write to you today to raise a concern on the
legislative environment in which | operate, and to propose a legislative remedy for
these shortcomings. All mental health workers in Kenya operate under the same
limitations, and persons suffering from mental illness are receiving suboptimal care as

a result.

4. Section 226 of the Penal Code Cap 63 o IU /-
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(1) Every person has the right-
(a) to the highest attainable standard of health, which includes the right to health
care services, including reproductive health care...
(2) A person shall not be denied emergency medical treatment.

9. | hold that section 226 of the Penal Code creates an unreasonable and potentially
fatal barrier to access to the highest attaingble standard of mental health care, and
often results in denial of emergency medical treatment for persons who may
contemplate or attempt suicide, for fear of prosecution and punishment. For this
reason | would argue that section 226 of the Penal Code contravenes the constitution,
and also offends the right of every Kenyan to be treated with dignity as provided for
under Article 28 of the Constitution. )

10. Further, it is clear that Kenya remains one of the few countries that still have
legislation criminalizing suicide attempts, a leftover from colonial times. [t is instructive
that the former colonial power, the United Kingdom, repealed similar legislation
decades ago, affording mentally ill patients access to the services they require. Many
other countries that had similar legislation have repealed it over the years.

11. My petition to the National Assembly is to urge the House to move with speed to
repeal section 226 of the Penal Code, Cap 63 of the Laws of Kenya, and thereby
guarantee dignity to our fellow citizens who suffer with mental illness that includes
suicidal ideation. '

12. To this end | request your honourable office to transmit this petition to the National
Assembly Health Committee for processing and introduction of the appropriate
legislation to the House in order to repeal section 226 of the Penal Code.

13. | remain available to provide additional information on this subject should | be asked
to do so by the Committee, or by your honourable office.

Sincerely,

‘:BjQ:\&i_ .

LUKOYE ATWOLI MBS, MBChB (Moi), MMed Psych (Nairobi), PhD (Cape Town), IFAPA
Professor of Psychiatry and Dean, Medical College East Africa

Vice-Director, Brain and Mind Institute

The Aga Khan University



THE NATIONAL ASSEMBLY
C/O THE CLERK

KENYA NATIONAL ASSEMBLY
PARLIAMENT BUILDINGS

P.O BOX 41842-00100
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KENYA

Email: clerk@parliament.go ke

. 14 December 2023

CC:

1. The Chairperson, Health Committee;
2. The Chairperson, Justice and Legal Affairs Committee;
3. The Chairperson, Public Petitions Committee.

RE: PETITION TO THE NATIONAL ASSEMBLY UNDER ARTICLES 37 AND 115 OF THE CONSTITUTION,

PETITION TO PARLIAMENT (PROCEDURE) ACT (2012) & STAMDING ORDER 219 OF THE MATIOMNAL
ASSEMBELY STANDING ORDERS CONCERNING AR URGENT APPEAL FOR REPEAL OF SECTION 226 OF

THE PEMAL CODE.

I, the undersigned:

Citizen of the Republic of Kenya (ID number 14418806) and Professor of Psychiatry and the Dz2an at

the Madical College East Africa, the Aga Khan University. | am also the Deputy Director of the Brain

and Mind Institute at the Aga Khan University.

Vice-President of the Kenya Medical Association, and | am currently

| have previously served as the
sident of

the Secretary-General of the African Association of Psychiatrists. | am also serving as the Pre
the African College of Neuropsychopharmacology.

Erofessionally, | Co-Chair the Board en Global Health at the U5 National Academies of Science,
Engineering, and Medicine. | am also the current Chair of the Board of Mathari National Teaching

and Referral Hospital. | am honoured to be member of the US National Academy of Medicine, and

an International Fellow of the American Psychiatric Association.

Wish to bring to the attention of the National Assembly the urgent need to repeal section 226 of the
penal Code, on my own behalf and on behalf of other citizens of the Republic of Kenya.

| humbly draw attention of the house on the following:
THAT Section 226 of the Penal Code Cap 63 of the Laws of Kenya provides that “Any person

1.
who attempts to kill himself is guilty of a misdemeanour”.

THAT Section 36 of the Penal Code additionally provides that “When in this Code no
punishment is provided for any misdemeanour, it shall be punishable with imprisonment for

a term not exceeding two years or with a fine, or with both."




IN corerin i i ' wann 226 of the fenal Code

3. THAT the net effect of these provisions is that a person who attempts suicide and is charged
and convicted of the same in a court of law is liable to imprisonment, a fine, or bath.

4. THAT the consequence of these provisions is that persons suffering from mental lliness, who
often develop suicidal thoughts and may attempt to kill themselves, knowing that their
symptoms carry the risk of arrest and prosacution, will not present themselves for treatment
and the care they need in order to improve their mental health and reduce or eliminate their

risk of suicidal behaviour.

5. THAT the Constitution of Kenya, in Article 43, provides that: (1) Every person has the right-
(2) to the highest attainable standard of health, which includes the right to health care
services, including reproductive health care... (2) A person shall not be denied emergency

medical treatment.

6. THAT I hold that section 226 of the Penal Code creates an unreasonable and potentially fatal
barrier to access to the highest attainable standard of mental health care, and often results
in denial of emergency medical treatment for persons who may contemplate or attempt
suicide, for fear of prosecution and punishment. For this reason | would argue that section
226 of the Penal Chde contravenes the constitution, and also offends the right of every
Kenyan to bhe treatgd with dignity as provided for under Article 28 of the Constitution.

7. THAT further, it is clear that Kenya remains one of tha few countries that still have
legislation crirnin‘alizing suicide attempts, a leftover from colonial times. It is instructive that
the former colo?uiai_ power, the United Kingdom, repealed similar legislation decades ago,
affording mentally {ll patients access to the services they require. Many other countries that

had similar Iegislan’an have repealed it over the years.
B. THAT this petition to the National Assembly is to urge the House to move with speed ta

repeal section 226 of the Penal Code, Cap 63 of the Laws of Kenya, and thereby guarantee
dignity to our fellaw citizens who suffer with mental illness that includes suicidal ideation.

9, THAT I confirm that the Kenya National Commission on Human Rights has made efforts

through various initiatives to have the matter addressed but so far, no satisfactory repeal of
section 226 of the Penal Code has been achieved.!

10. THAT | confirm that this matter has not been adjudicated upon by a competent court in
which | was a party.
11. THAT | subsmit that the responsibility to decriminalise attempted suicide requires a

legislative process through repealing of Section 226 of the Penal Cede,

THAT the Constitutional petition No. E045 of 2022 before the High Court of Kenya seeks to
have Section 226 of the Penal Code declared unconstitutional which is a different objective
fram this petition. This petition to the National Assembly seeks to have Section 226 of the

12.

Penal Code repealed.

' Parliament of Kenya, ‘Decriminalise suicidal tendencies, knchr tells senate shakahola committee’
< http://www . parliament go.ke/decriminalise-swicidal-tendeancies-knche-tells-senate-shakahola-committes>

accessed on 14 December 2023.
And, ongoing Constitutional Petition No. E045 of 2022 bafore the High Court of Kenya at Nairobi.




13. THAT | confirm the issue of repealing Section 226 of the Penal Code is not pending before
any court of law, or constitutional or legal body to the best of my knowledge, information, or
belief,

14. THAT | remain available to provide additional information on this subject should | be asked
to do so by any Committee of Parliament, or by your hanourable office.

HEREFORE, your humble petitioner pray that Parliament;

1. Dispenses with this petition immediately in view of the urgency of the matter and the gravity
of the issues canvassed herein.

2. Investigates this matter and makes appropriate recommendations thereon.

And your PETITIONER will ever pray.

Name of Petitioner © Full Address Mational ID. No. Signature
Lukoye Atwoli MBS . PO Box 52882-00100, 14418806
. Nairobi

i ; .
J ,-iIu.m-.vr-,.at-yoll@aku.enu;
Hs
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mercy kinyua <mercygkinyua@gmail.com>

Petition to repeal section 226 of the Penal Code
5 messages

mercy kinyua <mercygkinyua@gmail.com>
To: lukoye.atwoli@aku.edu
Cc: Marlene Ayiro <marleneayiro@gmail.com>

Good morning Dr. Lukoye,

Reference is made to the above matter and to the telephone
conversation this morning with the undersigned.

We are in receipt of your Petition to the National Assembly to repeal
seclion 226 of the Penal Code.

We however note the following-

1. The Petition is not in the form set 01:1t in the Schedule to the

Petition to Parliament (Procedure) Act, 2012 (hereinafter referred to

as “the Act") and the Third Schedule to the National Assembly Standing

Orders; i

2. The Petition does not contain your Ic‘!enftiﬂcation number as

required by Section 3 (i) of the Act and Standing Order 223 (1)(i);
i

3. The subject matter of the Petition is not indicated on every

sheet of the Petition contrary to Section 3 (e) of the Act and

Standing Order 223 (1)(e);

4. The signature contained in the Petition is a photostat copy

that has been pasted or otherwise transferred to the Petition and has
not been written directly on the Petition contrary to Section 3 (j) of
the Act and Standing Order 223 (1)(j); and

5. The Petition does not indicate whether the issues in respect of
which the petition is made are pending before any court of law or
other constitutional or legal body contrary to Section 3(g) of the Act
and Standing Order 223(1)(g).

Accordingly, | attach herewith a copy of the Petition to Parliament
(Procedure) Act, 2012 and the National Assembly Standing Orders for
your perusal and ease of reference.

Kindly amend the Petition and re-submit the same for our further
action. Thank you.

Kind regards,
Mercy G. Kinyua
Legal Counsel, National Assembly

S Tt e LA S Y P . W B ¥ A A £ P S £ L LS P

2 attachments

n PetitionstoParliament_Procedure_Act _No220f2012.pdf
150K

Tue, Oct 17, 2023 at 11:16 AM

1/23/2024, 12:3
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mercy kinyua <mercygkinyua@gmail.com=> Tue, Nov 21,2023 at 12:44 PM
To: lukoye.atweli@aku.edu
Cc: Marlene Ayiro <marleneayiro@gmail.com>

Good afternoon Dr. Lukoye,
Reference is made to the above matter and to my email of 17th October 2023.

Kindly let us know if you forwarded an amended Petition for consideration by the National Assembly as advised.
Thank you.

Kind regards,
Mercy G Kinyua,
Legal Counsel
National Assembly
[Quoted text hidden]

lukoye.atwoli <lukoye atwoli@aku.edu>; - Thu, Dec 14,2023 at 5:30 4
To: mercy kinyua <mercygkinyua@gmail.com>
Cc: Marlene Ayiro <marleneayiro@gmail.com>, "cna@parliament.go.ke" <cna@parliament.go.ke>

Dear Ms Kinyua, 5

| have now addressed the issues you raisfeci_ in the earlier email, and | hereby resubmit my petition.
|

v
]

1. Itis now in the prescribed form

2. It contains my identification number
3. The subject matter is indicated on every sheet of the petition

4. | have initialed the first two pages and signed the last page of the petition
5. | have addressed the issue of matters before court.

Kindly acknowledge receipt of the same and do let me know if | need to submit anything else to have my petition
considered.

Kind regards,

Lukoye Atwoli, MBS, MBChB, MMed Psych, PhD, IFAPA
Professor and Dean |Medical College East Africa
Associate Director |Brain and Mind Institute

The Aga Khan University

Medical College East Africa

Dean's Office, 5th Floor

University Centre, Nairobi

P.O. Box 30270-00100 Nairobi, Kenya.

Email: dean.mcea@aku.edu<mailto:dean.mcea@aku.edu>

T. +254 020 366 2107 | M. +254 780 322 792

www.aku.edu<http:/Mmww.aku.edu/> | Social Media Hub<https:/iwww.aku.edu/Pages/social-media-hub.aspx>

On 21 Nov 2023, at 12:44, mercy kinyua <mercygkinyua@gmail.com> wrote:

of 4 ‘ 1/23/2024, 12:31
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Rel2rence I1s maae to ine above matter and 1o my emaill oi 1 /10 UCIODEN £UL9.

Kindly let us know if you forwarded an amended Petition for consideration by the National Assembly as advised.
Thank you.

Kind regards,
Mercy G Kinyua,
Legal Counsel
National Assembly

[Quoted text hidden]
This message may contain confidential and/or privileged information. If you are not the intended recipient (or have

received this message in error), please delete it and any attachments from your system, and notify the sender
immediately. Any unauthorized use, dissemination, distribution, copy or disclosure of this communication is strictly

prohibited.

.@ Lukoye Atwoli Petition on s226 repeal.pdf
3485K

‘ukoye.atwoli <lukoye.atwoli@aku.edu> | Thu, Dec 14, 2023 at 5:31 PM

.0: mercy kinyua <mercygkinyua@gmail.com>
Cc: Marlene Ayiro <marleneayiro@gmail.com>, "cna@parliament.go.ke" <cna@parliament.go.ke>

Dear Ms Kinyua, f

| have now addressed the issues you rais]'ed in the earlier email, and | hereby resubmit my petition.

1. It is now in the prescribed form

2. It contains my identification number

3. The subject matter is indicated on every sheet of the petition

4. | have initialed the first two pages and signed the last page of the petition
5. | have addressed the issue of matters before court.

Kindly acknowledge receipt of the same and do let me know if | need to submit anything else to have my petition
considered.

Kind regards,

Lukoye Atwoli, MBS, MBChB, MMed Psych, PhD, IFAPA
Professor and Dean |Medical College East Africa
Associate Director |Brain and Mind Institute

The Aga Khan University

Medical College East Africa

Dean's Office, 5th Floor

University Centre, Nairobi

P.O. Box 30270-00100 Nairobi, Kenya.

Email: dean.mcea@aku.edu<mailto:dean.mcea@aku.edu>

T. +254 020 366 2107 | M. +254 780 322 792

wwav.aku. edu<http:/Mmww.aku.edu/> | Social Media Hub<hitps://iwww.aku.edu/Pages/social-media-hub.aspx>

On 21 Nov 2023, at 12:44, mercy kinyua <mercygkinyua@gmail.com> wrote:

1/23/2024, 12:3
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Reference is made to the above matter and to my email of 17th October 2023.

Kindly let us know if you forwarded an amended Petition fo

Thank you.

Kind regards,
Mercy G Kinyua,
Legal Counsel
National Assembly

[Quoted text hidden]
[Quoted text hidden]

0 Lukoye Atwoli Petition on s226 repeal.pdf
— 3485K

r consideration by the National Assembly as advised.

mercy kinyua <mercygkinyua@gmail.com>
To: "lukoye.atwoli" <lukoye.atwoli@aku.edu>
Cc: Marlene Ayiro <marleneayiro@gmail.com=

Thank you Sir,
This is well received and noted with thank§.

Kind regards,
Mercy G. Kinyua R
Legal Counsel i
National Assembly

[Quoted text hidden]

Fri, Dec 15, 2023 at 3:.09 PM

1/23/2024, 12:3
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Our Ref: AG/LDD/237/1/98 21 May 202

Mr. Samuel Njoroge ﬁ p}_’ﬁf—“ {

The Clerk of the National Assembly fi”O)..Q_A . t}&p—*% .

Clerk’s Chambers, Parliament Buildings "/ . - @L‘_if,“*\“'

P. O. Box 41842-00100 PN
NAIROBI A }O‘?/ L) p@%_[

ks
RE: REQUEST FOR WRITTEN SUBMISSIONS ON VARIOUS PUBLIC PETITIONS - . |
SUBMITTED TO THE NATIONAL ASSEMBLY—P/NO.13/2024 REGARDING

DECRIMINALIZATION OF ATTEMPTED SUICIDE

We refer to your letter dated 25" April 2025 and referenced
KNA/DLPS/PPETC/CORR/2025/019 through which you this Office to make submissions
on the petition regrading the decriminalization of attempted suicide.

We have reviewed the Petition, the relevant legislation and caselaw and our comments

are set out below.

The Petitioner proposes the repeal of section 226 of the Penal Code (Cap.63) which
provides that any person who attempts to kill himself is guilty of a misdemeanour. The
Petitioner avers that criminalizing suicide attempts not only fails to address underlying
mental health issues but also perpetuates stigma and shame surrounding mental illness.

The High Court in Kenya National Commission on Human Rights & 2 others v Attorney
General: Director of Public Prosecutions & 3 others (Interested Parties): Law Society of
Kenya (Amicus Curiae) (Constitutional Petition FO45 of 2022) [2025] KEHC 6 (KLR)
(Constitutional and Human Rights) declared section 226 of the Penal Code
unconstitutional for violating Articles 27, 28 and 43 of the Constitution.

Article 27(4) of the Constitution provides that the State shall not discriminate directly
or indirectly against any person on any ground, including race. sex, pregnancy, marital
status, health status, ethnic or social origin. colour, age, disability, religion, conscience,
belief, culture, dress, language or birth.

Article 28 of the Constitution provides that every person has inherent dignity and the
right to have that dignity respected and protected.

NATIONAL ASSEMBLY
RECEIVED

50

F Y MAY 2025
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Article 43(1)(a) of the Constitution provides that every person has the right to the
highest attainable standard of health. which includes the right to health care services.
including reproductive health care.

The High Court in the above referenced case held as follows—

Section 226 of the Penal Code offends Article 27 of the Constitution by
criminalising a mental health issue thereby endorsing discrimination on the basis
of health which is unconstitutional. It also indignifies and disgraces victims of
suicide ideation in the eyes of the community for actions that are beyond their
mental control which is a violation of Article 28. The existence of Section 226
exposes the survivors of suicide and potential victims with suicide ideation to
possible reprisals thereby eroding the right to have the highest attainable
standard of health envisaged in Article 43 (1) of the Constitution.

Article 2 (6) of the Constitution provides that any treaty or convention ratified by
Kenya shall form part of the law of Kenya under the Constitution. Kenya is a signatory
to the World Health Organization Global Mental Health Action Plan 2013-2030. The
overall goal of the action plan is to promote mental well-being, prevent mental
disorders, provide care, enhance recovery, promote human rights and reduce the
mortality, morbidity and disability for persons with mental disorders. One of the
recommendations in the Plan is the decriminalization of suicide, suicide attempts and
other acts of self-harm.

In order to realize global commitments such as the Global Mental Health Action Plan
(2013-2030). the Ministry of Health developed the Kenya Mental Health Action Plan
(2021-2025). The Plan envisions a nation where mental health is valued and promoted,
mental health conditions are prevented and persons affected by mental health
conditions are treated without stigmatization and discrimination. The Plan provides a
roadmap for securing reforms and building strong mental health systems with ultimate
goal of attaining the highest standard of mental health in Kenya. The Plan specifically
proposes the decriminalization of suicide and amendment of laws which are
discriminatory and use derogatory language.

In light of the declaration by the High Court as well as the national and global
commitments, we do not object to the repeal of section 226 of the Penal Code as
proposed by the Petitioner.

HON. SHARRACK J. MOSE. CBS.

SOLICITOR-GENERAL
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A. INTRODUCTION

The Kenya Law Reform Commission (KLRC) is established under the Kenya Law Reform
Commission Act, 2013 with a mandate to keep under review all the laws of Kenya to
ensure that they conform to the letter and spirit of the Constitution. In this regard, KLRC
advises the Government, including Parliament, on the reform and harmonisation of laws,
promotion of access to justice and the development of a sound legal and regulatory

framework for national development.

The Kenya Law Reform Commission (KLRC) acknowledges receipt of a letter from the
National Assembly dated 25 April 2024 (ref: KNA/DLPS/ PPETC/CORR/2025/018)

seeking submissions on the following issues:

(a) Proliferation of LGBTQ rights in the country;

(b) Amendment of the Penal Code to provide for the offence of sextortion:

(c) Enactment of the Kenya Robotic and Artificial Intelligence Society Bill, 2023;

(d) Decriminalisation of Attempted Suicide:

(e) Enactment of legislation of development of irrigation infrastructure;

(f) Enactment of the Bankers Professional Bill, 2023:

(g) Enactment of Legislation for Regulation of Credit Professionals:

(h) Enactment of Proposed Geophysical Professionals Bill; and

(i) Proliferation of Lesbians, Gays, Bisexuals, Transgender and Queer (LGBTQ) in the

Country.

KLRC prepares this memorandum in response to the request, and in line with its mandate
under section 6(c) of its Act, to provide advice technical assistance and information to
the government with regard to the reform or amendment of a branch of the law. The

memorandum is divided into three parts:



Part | of the memorandum addresses petitions related to enactment of amendment Acts

to address the offences of sextortion and attempted suicide.

Part Il of the memorandum covers the proposed enactment of laws to regulate banking,
credit and geophysical professionals and the Kenya Robotic and Artificial Intelligence

Society.

Part Il of the memorandum responds to petitions seeking the enactment of legislation of

development on irrigation infrastructure and review of the proliferation of Lesbians,

Gays, Bisexuals, Transgender and Queer (LGBTQ) in the country.

PART I-CRIMINAL LAW

1. THE OFFENSE OF SEXTORTION

(a) Defining Sextortion

Sextortion is a blended word derived from the words “sex” and “extortion™. The
International Association of Women Judges defines sextortion as ‘the abuse of power to
obtain a sexual benefit or advantage.''lt has been said that for sexual extortion, there has
to be abuse of authority in the exchange of sex for a service.2 Sextortion has also been
said to cover instances where someone makes demands with the threat of publishing
another person’s sexually embarrassing photos or videos. Sextortion is more about

psychological than physical coercion.

"International Bar Association, 'Pressure builds worldwide for legal protection against sextortion’,
<https://www.ibanet.org/Pressure-builds-worldwide-for-legal-protection-against-sextortion> (Accessed
12/05/2025).

Center for Gender and Development, '‘Confronting Sextortion'
<https://ccgdeentre.org/2023/05/30/confronting-sextortion/> (Accessed 12/05/2025)
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(b) Prevalence of Sextortion in Kenya

It has been reported that sextortion affects vulnerable girls and women who seek various
services such as national identity cards, supplies of sanitary pads, education, trainings and
job placements.? It has also been reported that sex for fish is very rampant along the
coastlines and shores where female fishmongers give in to sexual demands of fishermen
so that they can attain the first pick from the boats.* It has further been reported that
women and girls are pressured into sex in exchange for water, especially in the slums.?
Traders are also not spared with cases of female traders are sexually exploited by brokers
and market officials, also having been reported.*One of the hawkers within Nairobi is
reported to have informed Members of the County Assembly that she had personally
experienced the vice and that “my colleagues have also been told to sleep with these

officers to be allowed to hawk without interference”.”

A report by the Kenya ICT Action Network on the challenges faced by women in Kenya
on the internet lists non-consensual distribution of intimate images and sexual harassment
as some of the most prominent violations of their rights across digital platforms.® The
report further notes that professional and prominent women, including women human
rights defenders, women in politics, journalists, women with disabilities and women from
marginalised groups, are frequent targets of online gender-based violence. Female
politicians in Kenya have been particularly vulnerable to image-based disinformation

campaigns that manipulate media to sexualize them.® This makes them fodder for

¥ Ibid.
* 1bid.
*Simavi, ‘Sextortion: The Silent Pandemic.' <https://simavi.nl/en/news-and-stories/sextortion-the-silent-
pandemic> (Accessed 12/05/2025)

¢ Daily Nation, ‘Sex for Business Protection: Women Traders Recount Nairobi's Living
Hell'<h[tps://nation.afri_ca/ke[1ya/news/ggnderﬂs_exf-fc_:r-b:1si_ne_ss_—p;gricjjgafnv\@:grvQ;d_@_r_g_—__r@ufnjr
nairobi-s-living-hell-4488864 > (Accessed 12/05/2025)

" Daily Nation, *Sex-for-Hawking Space Scandal Rocks City Hall'
<hrtps;[/epaperga‘tion.af[ig/reacl/%relgg,se/l]OZQ>(Accessed 14/05/2025)

#1C) Kenya, ‘Protect Women from Rising Online Gender Based Violence', <https://icj-
!\;e;rjya.Qrg{news{ps;g_t_e_ct;yggn_w_e_n;_fromAri,s,in_g-_ogl_i_rgggend_{g_[-_b_a_s_ed-violencrzg> (Accessed 12/05/2025)
? ibid
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extortion, with certain elements demanding money in order not to release intimate
pictures on the internet. While this is common against women, men have also been
victims of this form of sextortion. These cases set out the need for urgent legislative

intervention to include the offence of sextortion in the Statute Book.
(c) Legal Framework on Sextortion in Kenya

Sextortion has been difficult to prosecute since, as stated in the petition, the existing
legislation does not define it or recognize it as a form of sexual offence. The closest
offence to sextortion in the Statute Book is sexual harassment created under section 23 of
the Sexual Offences Act, Cap. 63A. However, the offence of sexual harassment is limited
to instances of employment, education and services offered by public officials. This leaves

victims of other types of predators vulnerable.

Section 37 of the Computer Misuse and Cybercrimes Act, Cap. 79 C criminalizes the
publishing or distribution of intimate or obscene images of other people without consent.
However, the section does not speak to the extortion and blackmail that may be
employed with the threat of publishing such images. While the actual publishing is an
offence, victims may not wish to have such images published in the first place, hence give
in to the extortionists’ demands. This is what constitutes sextortion. It is therefore

necessary to specifically criminalize sextortion in all its forms.

(d) Conclusion

In view of the foregoing, it is important to amend the law to create an offence that
covers all forms of sextortion. KLRC considers the Sexual Offences Act the most
appropriate law to amend in order to provide for the offence of sextortion. In addition,
KLRC recommends that the proposed new provision should follow section 23 of the

Sexual Offences Act which covers sexual harassment and numbered section 23A.



In relation to the proposal to provide support to victims of sextortion. KLRC is of the
view that it is not necessary to make any further changes to the law to facilitate support
for the victims as the Victim Protection Act, Cap. 79A comprehensively addresses this
issue. This statute was enacted to give effect to Article 50(9) of the Constitution and to
provide for protection of victims of crime and abuse of power including protection of
the dignity of victims through the provision of better information, support services,

reparations and compensation from the offender.

2. DECRIMINALISATION OF ATTEMPTED SUICIDE

(a) Introduction

The World Health Organization Policy Brief on the Health Aspects of Decriminalization
of Suicide and Suicide Attempts names Kenya as one of only twenty-three countries in

the world which still criminalize suicide attempts.

The Brief goes ahead to state that the criminalization of suicide perpetuates an
environment that fosters blame and stigmatization towards people who attempt suicide
and at the same time fail to recognize the role of social, economic and cultural factors
that play a role in suicide and suicide attempts. The Brief further states that the
criminalization deters people from seeking timely help and accessing interventions due to

the fear of legal repercussions and stigma.

(b) Analysis
The Mental Health Act, Cap. 248 defines a person with mental illness as a person
diagnosed by a qualified mental health practitioner to be suffering from mental illness,

and includes a person with suicidal ideation or behaviour (emphasis ours).

Under the Act, therefore, a person who has attempted suicide would be seen more as a

patient needing help than a criminal who should be punished. This was so stated in the



case of Republic v SWN (Criminal Case 20 of 2019) [2022] KEHC 3312 (KLR) (7 July
2022) (Sentence) where the High Court held that:

“As the facts patently announce, here is a young woman in need of treatment, care and

protection. She is certainly not a deranged criminal in need of retribution and

confinement”.

In the above case. the accused person was found to have fatally stabbed her son killing
him immediately. She then turned the knife on herself three times in an attempt to kill
herself. One of the issues before the court was its role in sentencing an accused person

who was mentally ill.
(c) Conclusion

In view of the foregoing. attempting suicide should be decriminalised in Kenya through

the repeal of section 226 of the Penal Code and the proposed amendment is timely.

B. PART I-REGULATION OF PROFESSIONALS

1. INTRODUCTION
The KLRC was requested to analyse several legislative proposals seeking to regulate
various professions. Before analysing each legislative proposal, this introductory part will
address the following questions—
(a) What is a profession?
(b) What is the justification for the regulation of professionals?

(c) What are the various approaches to regulation of professionals?

(a) What is a profession?



Professionals occupy a position of great importance in the society because they deliver
esoteric services to individuals, organizations and the government. The professional space
has over the years accelerated as more occupations seek professional identity in addition
to the traditionally established professions. In seeking to admit other occupations into
the category of professions and setting mechanisms of professional regulation, one must

begin by understanding definition and traits of a profession.

Prof. Horton B. (1958) set forth a criterion of a profession which can serve as a yard

stick of what constitutes a profession. According to Horton, a profession must—

(a) “satisfy an indispensable social need and be based upon well established
and socially accepted scientific principles;

(b) demand adequate pre-professional and cultural training;

(c) demand possession of a body of specialized and systemic knowledge:

(d) give evidence of needed skills which the public does not possess:

(e) have developed a scientific technique which is the result of tested
experience;

(f) require the exercise of discretion and judgement in the manner of
performance of duty:

(g) have group consciousness designed to extend scientific knowledge in
technical language;

(h) have sufficient self-impelling power to retain its members throughout life
and must be used as a mere stepping stone to other occupations; and

(i) recognize its obligations to society by insisting that its members live up to

an established code of ethics.”

Hughes E. (1968) equally argues that the essence of the idea of professionalism is that

professionals profess to know better than their clients on what ails them or their affairs.
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Garoupa N (2014) similarly considers a profession as an occupation with the following
characteristics: specialised skills, that skill is partially or fully acquired by intellectual
training, the service calls for a high degree of integrity, and it involves direct or fiduciary

relations with clients.

In essence, a profession can be defined as a disciplined group of individuals, who adhere
to ethical standards and who hold themselves out as, and are accepted by the public as
possessing special knowledge and skills in a widely recognized body of learning derived
from research, education and training at a high level, and who are prepared to apply this

knowledge and exercise these skills in the interest of others.

(b) The need to regulate professionals

Regulation of professionals in any given industry is crucial for various reasons including,
the need to set uniform standards for the services of that particular profession in order to
ensure that consumers of the services are protected; promote accountability and

continuous competencies and skills through continuous learning.

The regulation of professional groups has often been justified as being in the public
interest with some scholars seeing professional associations and other similar groups as

one of the four institutional bases of social order (along with the community, the market,

and the state).
(c) Approaches to regulation of professionals

Recent years have witnessed an increase in interest in professional regulation with various
models of regulation of professionals emerging. In this memorandum, KLRC will restrict

itself to two forms of professional regulation; statutory regulation and self- regulation

(i) Statutory regulation of professionals



Under a typical statutory regulatory scheme, legislation establishes a regulatory authority
that is made up of a majority of members either reelected by or appointed from the
profession regulated by that authority.

In Australia, these authorities are called ‘registration boards’, in the United Kingdom they

are known as ‘Councils’ and in various provinces of Canada, ‘professional colleges.

These regulatory authorities have powers conferred by statute, to determine qualification
and other requirements for registration and to maintain a publicly accessible register of
qualified persons. Under this regime, it is an offence for an unregistered person to use

those professional titles reserved for. the profession.

The relevant statute sets also up a disciplinary system that, in most cases, empowers the
regulatory authority to investigate complaints of professional misconduct and to impose
sanctions on a practitioner, including deregistration if necessary. The effect of the
regulatory scheme is to create an enforceable barrier to entry to the regulated profession

and to regulate the standards of practice and conduct of registered practitioners.

(ii) Self-regulation’ or peer review model

The term 'self-regulation’ is used to describe the disciplining of one's own conduct by
oneself. Self- regulation as an approach to professional regulation is widely used in
professions, sports'®, the press, advertising and financial services. This model of
regulation varies from the' command and control' model of regulation exhibited by the
former model to regulation by the market. It enshrines the principle that a practitioner’s
peers are in the best position to judge what constitutes professional and unprofessional
conduct and enables professional bodies or associations to govern their members in a
manner that ensures that they are not subject to undue influence from the State or other

external pressures.

"PInternational Olympic Committee (10C), Federation Internationale de Football Association (FIFA), World
Athletics (formerly IAAF), the International Bar Association (IBA), World Medical Association, are examples
of self-regulating bodies.
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Self-regulation, may not require legislation to be effective as the professionals have the
liberty to develop desirable instruments to guide their governance frameworks and code
of conduct: however, where legislation is desired, it may be seen as a contract between
professionals and the state to regulate a field of activity and a group of practitioners for

the benefit of society.

2. REGULATION OF ROBOTICS AND ARTIFICIAL INTELLIGENCE IN KENYA

The proposed Robotics and Artificial Intelligence Society is envisioned as a professional
body meant to assist in the regulation, promotion and facilitation of the activities of

robotics and artificial intelligence practices in Kenya.

Many countries have leveraged the power of robotics and artificial intelligence to achieve
various feats. For instance, in education, Al has the power to transform and influence
training. In agriculture, robotics and Al has the ability to provide farmers with real-time
observations from their farmlands which can be used to quickly identify crop or pest
diseases, increase yields, thereby increasing food productivity. In security, the efficient
personnel deployment and vision systems that aid in tracking criminals and the analysis
of crime data helps security personnel in solving many cases. In banking and finance, Al

has been used to revolutionize the use of mobile money services.

In health, great advances have been made with regards to Al and its applications in the
sector. Al's deep learning medical tools assist medical professionals by studying a patient’s

unstructured data to give a better insight into a patient’s real-time needs.

In this regard, there is need to develop a framework that will enable the development of

standards and certain codes of conduct for owners and owners of robot agents.

The enactment of the Robotics and Artificial Intelligence Society Bill is intended to
establish the Society as a professional body whose mandate, just like other professional

bodies, will majorly be to promote standards of professional competence and practice

~
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among members of the Society: promote research into the subject of robotics and
artificial intelligence; promote international recognition of the Society: and advise the
Cabinet Secretary on matters relating to standards and policies in the area of robotics and

artificial intelligence in all sectors of the Kenyan economy.

This is a great step in ensuring regulation of the profession. However, there is also need
to enact a comprehensive piece of legislation which would provide a legal and
institutional framework for the development of the robotics and artificial intelligence in
Kenya (such as a Kenya Robotics and Artificial Intelligence Act). This law would provide
for among others, the development and implementation of policies on use of robotics
and artificial intelligence; research and development in the robotics and artificial
intelligence: education and training in the field of robotics and artificial intelligence and
the regulation of concerns relating to safety, security and civil rights as well as the whole

spectrum of robotics and artificial intelligence in Kenya.

With this general framework in place, the establishment of the Society would augment
the efforts espoused in that framework to ensure a robust robotics and artificial

intelligence profession in Kenya.

3. REGULATION OF BANKING PROFESSIONALS IN KENYA

The banking industry is the cornerstone of a country's economy. In Kenya, the industry is
regulated by the Central Bank of Kenya (CBK) through the Banking Act, Cap. 488, the
Central Bank of Kenya Act, Cap. 491 and the attendant Regulations.

To ensure effective service delivery, the banking industry must adapt to evolving needs
of the society by addressing the key issues in the industry. Over the years, the

government has demonstrated its commitment towards strengthening the banking sector.

However, Kenya, just like other developing countries, is yet to establish a regulatory

body for professional bankers. This analysis aims to assess whether there is a need to
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regulate professional bankers in Kenya and the key considerations in establishing a
professional body.

Having carefully analysed the petition KLRC is of the considered opinion the proposed
development of the Bankers Professional Bill is justified to ensure that the banking
industry is properly regulated.

The proposed bill would give the Kenya Bankers Association the necessary legal impetus.
The legal framework should however, clearly establish the necessary governance
structure and qualifications for membership.

Although the Banking Act, Cap. 488 creates an offence against a banking officer who
engages in fraudulent and reckless activities, the proposed professional body will ensure
that disciplinary action is taken against the responsible officer. This will promote
accountability and ensure that the public has confidence in the industry. A professional

body will similarly help in setting the ethical standards of professionals in the sector.

4. REGULATION OF CREDIT PROFESSIONALS IN KENYA

Credit is a form of agreement between two parties in which the creditor or lender.
gives money, goods, services, or securities in return for a promised future payment by the
debtor or borrower. The lender earns a profit by getting interest on the borrowed
amount from the creditor. In Kenya, there has been a rise in the number of credit

professionals who offer credit at exorbitant interest rates.

Due to ineffective regulation of the credit industry, there have been numerous complaints

from borrowers including;
a) Unfairly high interest rates:
b) Hidden and unreasonable methods of computing interest and oppressive
penalties;
¢) Use of irregular enforcement of security interest over assets of the borrowers:

d) Harassment: and



e) Breach of privacy, humiliation and stressful relationship between the

borrowers and the lenders.

There are some provisions in the Consumer Protection Act which provide for unfair
lending practices, rescission of agreements where there is unfair practice, default charges
and penalties chargeable by providers of credit. The Act also sets out various rights of
consumers including the right to prepayment so that lenders cannot prohibit prepayment

of loans and the right to statements on the loans.

The Business Laws (Amendment Act) 2024 amended among others, the Central Bank of
Kenya Act, Cap 491, Laws of Kenya and the Microfinance Act, Cap 493C. Laws of Kenya
to extend the regulatory oversight of the Central Bank of Kenya to credit providers that

were previously not subject to CBK’s oversight.

Previously. non-deposit taking credit providers were not under the regulatory oversight
of the CBK. The Business Laws (Amendment) Act 2024 replaced the definition of digital
credit providers under the CBK Act with non-deposit taking credit providers. This means
that credit providers that were previously unregulated now fall under the regulatory
oversight of the CBK regardless of the medium through which they offer their credit

services.

Despite the fragmented efforts to regulate some elements of the credit industry, there is
still need for a robust and comprehensive legal framework to address pertinent issues

especially professionalism in the industry.

Regulation of the credit profession involves controlling the access to the credit practice
by means of registration and certification or licensure. The aim is to ensure that credit
professionals provide services in a competent, ethical and safe manner. This will

guarantee quality credit services at affordable interest rates.
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The appropriate model of credit profession regulation is self-regulation. This means the
regulation of the profession by itself. The credit profession may be regulated by a
professional body vested with statutory powers under legislation. These self-regulatory

powers and functions include registration and certification or licensure of the credit

profession’s members.
5. REGULATION OF GEOPHYSICS PROFESSIONALS IN KENYA

Geophysics is a specialized field of Earth science that applies principles of physics,
mathematics, and engineering to study the Earth's subsurface. Geophysical professionals,
commonly referred to as geophysicists, use advanced techniques to detect and measure
physical properties such as seismic waves, gravitational and magnetic fields, and electrical
conductivity. Their work is critical in areas such as oil and gas exploration, groundwater
mapping, mineral prospecting, infrastructure development, environmental protection,

and natural disaster forecasting.

Despite the significance of geophysics in Kenya's socioeconomic development, there is
currently no law governing or regulating geophysicists as a distinct professional group.
The Kenya Society of Geophysical Professionals has consistently advocated for the formal

recognition and regulation of the profession through an appropriate legal framework.

This response sets out the case for the establishment of a Geophysical Professional Bill,

which would lead to the creation of a statutory body to regulate the profession.

Geophysics qualifies as a profession by all measures. Geophysicists are experts trained to
interpret the Earth's physical characteristics. Their work underpins major national
interests, including natural resource development, environmental sustainability, and
disaster resilience. Their skills have a direct impact on public safety, economic growth,

and environmental conservation.
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The regulation of geophysical professionals is not merely a matter of professional pride—
it is a public interest imperative. The lack of a legal framework exposes the public and
the environment to significant risks due to:
(a) Unqualified practitioners conducting critical surveys that can compromise public
safety (e.g., building on unstable ground);
(b) Misrepresentation of geophysical data. which can mislead major infrastructure,
mining, and water projects;
(c) Environmental harm, especially where electromagnetic and seismic surveys are
poorly conducted; and
(d) Lack of accountability, leading to reputational and financial losses for both the

public and private sectors.
State regulation through an Act of Parliament would:

(a) Establish minimum academic and ethical standards for practice;

(b) Create a register of licensed professionals:

(c) Promote continued professional development;

(d) Enable the enforcement of a code of ethics:

(e) Provide disciplinary procedures to sanction professional misconduct:

(f) Enhance public confidence in the profession and in geophysical outputs used for

planning and development.

In many jurisdictions, geophysicists are regulated alongside geologists and surveyors,
professions already governed under Kenya's Geologists Registration Act (Cap. 535) and
Survey Act, respectively. Kenya now lags behind in recognizing geophysicists as distinct

professionals, yet their role continues to expand across critical sectors.

Geophysical professionals perform work that directly affects public safety, natural
resource management. environmental protection, and infrastructure development. To
preserve the integrity of this vital profession and protect national interest, there is a

compelling case for enacting a Geophysical Professionals Act. Regulation through statute
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will elevate the profession, ensure quality, uphold ethics, and protect both the public and
the environment from substandard or unethical practice.

The proposed Geophysical Professionals Bill should:

(a) Establish a statutory body to license and regulate the practice of geophysics in
Kenya:

(b) Define the scope of professional geophysical practice:

(c) Set educational and ethical standards;

(d) Protect the public, the environment, and national economic interests; and

(e) Promote research, innovation, and international alignment.

C. PART IlI-GENERAL

1. LEGISLATION FOR THE DEVELOPMENT OF IRRIGATIONINFRASTRUCTURE

Kenya's agriculture sector remains the backbone of the national economy. It contributes
approximately 22.4% to the Gross Domestic Product (GDP), employs over 40% of the
total population and more than 70% of Kenya's rural population. The sector is
particularly vulnerable to the effects of climate change, erratic rainfall and land
degradation, which continue to undermine food security, economic resilience and social
stability.
The Petition raises a legitimate concern over the limited development of irrigation
infrastructure in Kenya, noting that—
e Only about 4% of Kenya's arable land is under irrigation:
¢ Two-thirds of Kenya's land mass is classified as arid or semi-arid (ASAL), yet these
areas are home to communities that would benefit greatly from irrigated
agriculture;
e The existing policy and legal framework do not provide mechanisms for equitable,

constituency-level implementation of irrigation projects.

The Petition rightly identifies a gap in equitable infrastructure development and the need
for mechanisms to support grassroots implementation and community ownership as
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further elucidated in the Kenya Kwanza manifesto. However. the legal strategy proposed

that is by amending the Road Maintenance Levy Fund Act to support irrigation

infrastructure, raises significant issues of legal coherence, functional clarity and

constitutional consistency that must be addressed through a broader policy and

institutional lens.

(a) Analysis

Overview of the Petitioner’s Proposals

The Petitioner proposes that—

* Parliament amends the Road Maintenance Levy Fund Act, 1993, to expand its

mandate into a broader Infrastructure Development and Maintenance Fund:

* A portion of this expanded fund be dedicated to the development of irrigation

infrastructure in all 290 constituencies:

e Funds be administered by the National Irrigation Authority (NIA), in collaboration

with other relevant public agencies.

Constitutional and Institutional Issues Arising

This proposal, while innovative, raises four critical issues:

Functional Integrity and Sectoral Clarity - The proposal conflates two
distinct  functions—roads and irrigation—which fall under separate
mandates in the Fourth Schedule of the Constitution. Road maintenance is
a concurrent function where at the national level, the function is
administered by road authorities such as KeNHA, KeRRA, KURA and the
Kenya Roads Board (KRB) while the county roads are administered by the
county governments. Irrigation on the other hand irrigation is primarily a
county function under agriculture, except where national interests or

transboundary issues are involved.

Earmarked Funds and Purpose-Specific Legislation - The Road Maintenance

Levy Fund (RMLF) is a ring-fenced fund created under statute for a specific
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and limited purpose: to finance the maintenance of public roads.
Expanding its use for unrelated purposes such as irrigation risks violating the
principle of purpose-specific financing, undermining sectoral planning and

resource predictability.

¢ Institutional Coordination and Overlap - Assigning the role of
implementing constituency-level irrigation projects to the NIA, a national
agency, without involving county governments, introduces institutional
overlap, undermines the devolved system of governance and contradicts
established planning and accountability frameworks under the County

Governments Act, 2012 and the Intergovernmental Relations Act. 2012.

o Governance, Accountability, and Legal Risks - Repurposing a fund
established by law for a completely different sector may expose the
Government to legal challenges and reduce public confidence in the
consistency and predictability of fiscal legislation. It may also lead to audit

queries and institutional confusion.

(b) Considerations and Proposed Approach

Policy Must Precede Legislation

One of the cardinal principles of legislative development is that policy must inform law.
Article 10 of the Constitution obliges all public institutions to observe the principles of
good governance, transparency and accountability. Laws enacted in the absence of a

clear and coherent policy basis tend to suffer from poor implementation, stakeholder

resistance and legal contradictions.

The current National Irrigation Policy (2017) provides a foundation for addressing the

larger issue that the petition did not clear bring out and that is that there is a lack of



sufficient. reliable and sustainable form of financing for irrigation for agriculture. In

addition, our review of the policy indicates that it may does not fully incorporate—

The realities of devolution and the increasing role of counties in local irrigation
planning;

The Government's current development blueprint—the Bottom-Up Economic
Transformation Agenda (BETA);

Climate change adaptation and resilience as a national imperative; and

New financing models such as blended finance, development partnerships and

conditional grants.

Before any legislation is amended or introduced in order to therefore provide for the

broader issue, we propose that there is a need for the policy framework to be updated,

validated through public and stakeholder participation and formally adopted by Cabinet.

Risks of Expanding the Road Maintenance Levy Fund

KLRC advises against amending the Road Maintenance Levy Fund Act to introduce an

unrelated function. The rationale is as follows:

» Violation of Sector-Specific Planning — The RMLF was created to address
the challenge of deteriorating road infrastructure by providing a consistent
and predictable source of maintenance funds. Diverting its proceeds to
other sectors undermines this purpose, may delay road maintenance

projects and complicates long-term sector planning.

* Erosion of Legislative Integrity - Amending a statute for an unrelated
purpose undermines the logic and coherence of the legislative framework
and may lead to legal uncertainty, stakeholder resistance, and institutional

disputes over mandates.



Undermining Devolution - By proposing to bypass county governments in
the financing and execution of local irrigation projects, the proposal
contradicts Article 6(2) and the Fourth Schedule of the Constitution, which
assigns irrigation and agriculture to county governments. It risks centralising
functions that ought to be implemented locally, with full public
participation and contextual understanding. The other risk is the
introduction of multiple implementing bodies at the county government
level, if the object of the proposal is that Members of Parliament would be

responsible for the projects initiated under the amended legal regime.

Precedent for Further Misalignment - Allowing this amendment could set a
problematic precedent where other earmarked funds (e.g.. for health,
housing, or education) are similarly targeted for unrelated sectors, thereby

destabilising Kenya's carefully constructed fiscal architecture.

(c) Proposed Alternative Framework for Achieving the Petition’s Objective

KLRC fully acknowledges the valid policy concern raised by the Petition—Kenya urgently

needs a more inclusive, equitable and sustainable approach to irrigation infrastructure

development. However, the strategy to achieve this must be institutionally sound,

constitutionally aligned and fiscally sustainable. We therefore propose the following

approach, rationalised on our consideration of the merits of the proposal.

Step 1: Review and Update the National [rrigation Policy (2017)

The Ministry of Water, Sanitation and lrrigation, in collaboration with the county

governments, NIA and key national bodies, including KLRC and development partners,

should lead a review of the national irrigation policy to—

Clarify the roles of national and county governments;

Outline mechanisms for intergovernmental collaboration and financing;

Promote pro-poor, community-led, and climate-resilient irrigation models;
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» Establish equitable criteria for national investment in county-based irrigation
projects:;

* Integrate national development goals under BETA and Vision 2030.

Step 2: Develop a Dedicated Legislative Financing Framework

Following the revised policy, Parliament may consider legislation to:

» Establish a National Irrigation Infrastructure Development Fund under the Public
Finance Management Act, 2012, structured as a conditional grant to counties;

* Amend the Irrigation Act, 2019, to include provisions on collaborative planning,
equitable targeting and a public participatory process for selecting irrigation
projects;

* Provide for transparent criteria, performance monitoring and public reporting

mechanisms to promote integrity and accountability.

A. Step 3: Institutional Collaboration through Intergovernmental Frameworks

Rather than bypassing counties or implementing the policy proposals through Members
of Parliament, the revised approach should:
* Lleverage Article 189 of the Constitution and the Intergovernmental Relations Act
to foster coordinated service delivery:
* Use platforms such as the Intergovernmental Budget and Economic Council (IBEC)
and the Summit to agree on priorities, standards and financing modalities;
* Engage community-level stakeholders to ensure that irrigation initiatives respond

to local needs and conditions.

(d) Conclusions and Recornmendations

In conclusion, KLRC affirms the substantive concerns raised by the Petition regarding the
inadequacy of irrigation infrastructure in Kenya. However, we dutifully submit that the
proposed legislative pathway——through amendment of the Road Maintenance Levy Fund

Act—is legally unsound, constitutionally problematic and institutionally risky.



We therefore make the following recommendations:

e Parliament should not adopt the proposed amendment to the Road Maintenance
Levy Fund Act, 1993 as a legislative mechanism for financing irrigation projects;

e Parliament to direct for a comprehensive review of the National Irrigation Policy
(2017) to align it with the Constitution, BETA priorities and intergovernmental
frameworks;

e The responsible Ministry, KLRC and other relevant national and county
government organs to thereafter develop appropriate legislation that is anchored
in the revised policy, to establish a dedicated and transparent irrigation

infrastructure financing mechanism;

The process to achieve the above should be facilitative and inclusive embodied by
participatory law and policy reform process that engages all relevant sector players.

As always, we remain committed to upholding the principles of democratic governance
and the rule of law in Kenya by supporting every effort to improve our laws in response

to the social, economic and political needs of the country.

2. REVIEW OF THE PROLIFERATION OF LGBTQ RIGHTS IN THE COUNTRY

(2) The Concept of LGBTQ

The term LGBTQ is an alphabetism for lesbian, gay, bisexual, transgender, queer or
questioning. LGBTQ can be interpreted in at least two ways:
1) Broad interpretation: LGBTQ is often used as an umbrella term to refer to people

whose sexual orientation and gender do not conform to the cultural expectations

of their society.

2) Narrow interpretation: LGBTQ is also used to refer specifically to lesbian, gay,

bisexual or transgender people. Additional terms can be included to explicitly
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communicate their inclusion, such as queer, questioning, intersex, asexual and two

spirit.

(b) Pronouncements by the Courts on the position of LGBTQ in Kenyan laws
The courts have had occasion to pronounce themselves on LGBTQ matters as analysed

below.

EG & 7 others v Attorney General; DKM & 9 others (Interested Parties): Katiba Institute
& another (Amicus Curiae) [2019] KEHC 11288 (KLR)

The petitioners initiated legal proceedings challenging Sections 162(a). 162(c) and 165 of
the Penal Code, Cap. 63. These sections prohibit what are termed "unnatural offences"
and acts of "gross indecency," which have historically been interpreted and applied to
criminalize consensual same-sex sexual activity. The Petitioners contended that these

provisions were unconstitutional on several grounds.

Primarily, the petitioner argued that the sections were void for vagueness, lacking clear
definitions of the prohibited conduct. Furthermore, the Petitioners asserted that the
provisions violated the rights to non-discrimination, human dignity and privacy as

guaranteed by the Constitution.

The case was consolidated with another similar petition, Petition 234 of 2016, as both
raised common issues regarding the impact of these Penal Code sections on individuals
who do not conform to societal expectations of gender identity. expression or sexual

orientation.

The respondents submitted that the petitioners were attempting to use the judicial
process to legitimize acts that were deemed indecent and to create rights not explicitly

recognized in the Constitution. It was further argued that the criminalization of



homosexuality fell within the bounds of the law and that individual liberty could be

legitimately curtailed when it conflicted with the common good and public policy.

The respondent also highlighted that during the drafting of the 2010 Constitution, the
issue of same-sex relationships was considered, but there was no consensus or desire to
legalize them. As a result, Article 45(2) of the Constitution specifically recognizes
heterosexual marriage. It was argued that permitting consensual, private same-sex
relations would implicitly lead to same-sex couples cohabiting, which would contradict

the spirit and intent of the Constitution as drafted.

The High Court held; -

On the issue of vagueness, the Court acknowledged that while the Penal Code sections in
question did not explicitly define terms like "unnatural offences" or "against the order of
nature," these phrases had been defined in legal dictionaries and prior judicial

pronouncements.

Therefore, the Court concluded that the lack of explicit definitions within the statute itself
did not render the provisions unconstitutionally vague. The Court also accepted the
principle that fundamental rights and freedoms, while guaranteed, are not absolute and

may be limited to prevent prejudice to the rights and freedoms of others.

The Court placed significant weight on the intent of the legislature and the perceived
social values of Kenya. [t was stated that the court had a responsibility to uphold positive
African cultural values and contribute to the moral well-being of society. The Court's
interpretation of Article 45(2) of the Constitution, which recognizes heterosexual

marriage. was also crucial.

The Court reasoned that if there had been a desire by the Kenyan people to protect and
recognize same-sex relationships, this would have been reflected in the drafting of the

2010 Constitution. Consequently, allowing consensual, private same-sex relations would

2



contradict this perceived intent. The High Court in this case dismissed the case. upholding

the constitutionality of the challenged provisions of the Penal Code.

NGOs Co-ordination Board v FG & 4 others; Katiba Institute (Amicus Curiae) (Petition
16 of 2019) [2023] KESC 17 (KLR)

Facts

The case originated from the decision of the Non-Governmental Organizations Co-
ordination Board (NGO Board) to reject the registration of a proposed organization
aimed at addressing the violence and human rights abuses suffered by the Lesbian, Gay,

Bisexual, Transgender, Queer or Questioning (LGBTQ) persons in Kenya.

In a letter dated 25th March, 2015, the NGO Board refused to reserve any of the names
proposed by Mr. Eric Gitari for this organization. The Board's Executive Director justified
this refusal by citing Sections 162, 163 and 165 of the Penal Code, which criminalize

certain sexual acts, implying that the proposed organization's focus was illegal.

Aggrieved by this decision, Mr. Gitari initiated legal action by filing High Court Petition
No. 440 of 2013. He contended that the NGO Board's actions violated several articles of
the Constitution, including Article 20 (2). Article 27(4). Article 28 and Article 36. as well
as provisions of the NGO Coordination Act.

His core argument was that the refusal to register the organization, based on its focus on
LGBTIQ rights and its proposed name, infringed upon the constitutional rights to

freedom of association and non-discrimination.

Issues

The central issues of the case include:

1) Whether LGBTQ individuals possess the right to form associations in accordance

with the law in Kenya;



2) If the answer to the first issue is affirmative, whether the NGO Board's decision to
refuse the registration of the proposed NGO solely based on the choice of name
and the perceived nature of the organization constituted a violation of the
fundamental rights to freedom of association and non-discrimination as

guaranteed by the Constitution; and

3) Whether the First Respondent, Eric Gitari, was required to exhaust internal dispute

resolution mechanisms available under the NGO Coordination Act before filing his

case in the High Court.

The High Court, in a decision by a three-judge bench, ruled in favour of Mr. Gitari. The
court found that the limitation placed on the freedom of association for LGBTQ
individuals by the NGO Board was not justifiable under Article 24 of the Constitution.
The court held that while Sections 162, 163, and 165 of the Penal Code criminalize
specific homosexual acts, they do not criminalize sexual orientation itself. Therefore.
relying on these sections to restrict the registration of the organization was deemed

unreasonable.

Regarding Article 27 on non-discrimination, the High Court noted that the Board's
objection extended beyond just the name to include the stated objects and purpose of
the proposed NGO. The court held that interpreting Article 27 in a manner that excludes
individuals based on their sexual orientation would contradict fundamental constitutional
principles such as human dignity, inclusiveness, equality, human rights, and non-
discrimination.

The court concluded that the Board's attempt to reject the organization's formation on
the grounds of furthering an ‘illegality" simply because it disapproved of the

organization's objectives amounted to an infringement of the freedom of association.

In the end the Judges noted-
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“In conclusion, therefore, haviﬁg considered the arguments on both sides, the
precedents cited, the Constitution and the law, we are not satisfied that the
Petitioners’ attack on the constitutional validity of sections 162 and 165 of the
Penal Code is sustainable. We find that the impugned sections are not
unconstitutional. Accordingly, the consolidated Petitions have no merit. We

hereby decline the reliefs sought and dismiss the consolidated Petitions”

Dissatisfied with the High Court's decision, the NGO Board lodged an appeal at the
Court of Appeal. The appellate court, by a majority decision, dismissed the appeal and
affirmed the High Court's ruling. The majority concluded that by refusing to register the
NGO. Mr. Gitari was effectively "convicted" before contravening any law, and they

characterized such an action as "retrogressive."

The two dissenting judges, however, held a different view. They argued that the freedom
of association is subject to limitations as specified in the Constitution and that Article
27(4) specifically prohibits discrimination based on gender, but not sexual orientation.
These dissenting judges maintained that since current laws in Kenya do not permit

homosexual practices. the rejection of the proposed NGO registration was lawful.

Determination of the Supreme Court
The Court (majority decision) found that Mr. Gitari's intention was to register an
organization to advocate for the rights of LGBTQ individuals, and this objective was not

directly linked to the specific offenses described in Sections 162, 163, and 165 of the Penal
Code.

As such, the Supreme Court agreed with the reasoning of both the High Court and the
Court of Appeal, affirming that LGBTQ people, like all other individuals, have a
fundamental right to freedom of association, which includes the right to form any kind of

association.
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The Supreme court when addressing the final issue, whether the Board's decision was
discriminatory and contravened Article 27, the Supreme Court definitively ruled that the
Board's refusal to register the organization focused on LGBTQ rights was indeed

discriminatory.

The Court held that the word "Sex" as used in Article 27 of the Constitution encompasses
sexual orientation. The Supreme Court upheld the High Court's position that any
interpretation of the Constitution that excludes individuals based on their sexual
orientation is inherently discriminatory. Based on these determinations, the Supreme
Court dismissed the appeal, upholding the decisions of the lower courts and reinforcing
the constitutional rights of LGBTQ individuals to freedom of association and protection

from discrimination.

In a dissenting opinion, Ibrahim and Ouko SCJJ noted that —

“...But a more pragmatic approach towards opening up the door for registration
of the group would be to introduce legislative reforms, including amendment to
the Penal Code and repeal of sections 162, 163 and 165 to decriminalise acts
contemplated by those provisions based on the will and desire of the people of
Kenya. That was the course adopted by many countries around the world. Social
attitudes and concerns were constantly evolving. Lawmakers, as representatives of
the people created, modified and repealed laws to achieve particular behavioural
outcomes, often in an effort to respond to perceived changes in the society. The
decision to repeal or amend those laws to accommodate LGBTQI community in
Kenya was one that could only be made by the people from whom all sovereign
power flowed or by their elected representatives and only after the involvement
of the people.

Though the language of article 27 of the Constitution was plain, the basic rule of
constitutional interpretation was that the Constitution had to be given a holistic

interpretation. Holistic interpretation had been described as interpreting the
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Constitution in context. It was contextual analysis of a constitutional provision,
reading it alongside and against other provisions, to maintain a rational
explication of what the Constitution had to be taken to mean in the light of its
history, of the issues in dispute, and of the prevailing circumstances. There was a
clear distinction between ‘sex’ and ‘sexual orientation’. Sexual orientation referred
to each person's capacity for emotional, affectional and sexual attraction to, and
intimate sexual relations with individuals of a different gender or the same gender

or more than one gender

The word sex was used three times in the Constitution; in the article 27, in article
42(2) on the right to marry a person of the opposite sex and article 53(1)(f)(ii) on
the detention in custody of a child, in conditions that took account of the child's
sex. In the context of those articles, sex was used in reference to a person's sexual
anatomy based on one's sex chromosomes- (male/female). The discrimination that
was expressly prohibited by article 27 was on account of sex and not sexual

orientation.”

(¢) Law Reform issues emanating from the Supreme Court's Judgement and proposed

legislative reforms

As identifiec in the judgement in NGOs Co-ordination Board v EG & 4 others; Katiba
Institute (Amicus Curiae) (Petition 16 of 2019) [2023] KESC 17 (KLR), the main
contention was unbundling the definition of sex and whether to include sexual
orientation in the definition of sex in Article 27(4).
The said provision states —
“27(4) The State shall not discriminate directly or indirectly against any person on
any ground, including race, sex, pregnancy. marital status, health status, ethnic or
social origin, colour, age, disability, religion. conscience, belief, culture, dress,

language or birth.”



According to the Supreme Court majority decision the use of the word "sex” under
article 27(4) of the Constitution did not connote the act of sex per se but referred to the
sexual orientation of any gender, whether heterosexual. lesbian, gay, intersex or
otherwise. Further, the word “including” under the same article was not exhaustive, but
only illustrative and would also comprise freedom from discrimination based on a
person’s sexual orientation. Therefore, an interpretation of non-discrimination which
excluded people based on their sexual orientation would conflict with the principles of

human dignity, inclusiveness, equality, human rights and non-discrimination.

In the opinion of the dissenting Judges, there was nothing whatsoever in article 27(4) of
the Constitution or on a reading of the Constitution as a whole which suggested that the
framers of the Constitution were addressing their minds in any way whatever to
problems of discrimination on grounds of sexual orientation. Had that been the
intention. nothing could have been easier than to state so as had been done in some of
the constitutions, statutes and international instruments. The intention was to prohibit
discrimination based on the consideration whether a person was male or female. They
further averred that in other jurisdictions, where the right against discrimination was
meant to include sexual orientation, it had been expressly stated as such in either the

statutes or the national constitutions of those countries.

From the reading of the decisions in the superior courts, it is clear that they are not all
agreed on the import of the provisions of the Constitution and the Penal Code on same
sex relations and LGBTQ in general. As noted by the Supreme Court Judges, lawmakers,
as representatives of the people have the power to create, modify and repeal laws to
achieve particular behavioural outcomes, often in an effort to respond to perceived
changes in the society. The decision to repeal or amend those laws to accommodate the
LGBTQ community in Kenya is one that could only be made by the people from whom
all sovereign power flowed or by their elected representatives and only after the

involvement of the people.



One such instance is through the Family Protection Bill sponsored by Hon. Kaluma which
seeks to provide for the protection of the family in furtherance of Article 45 of the
Constitution, to prohibit homosexuality and same sex marriage, to prohibit unnatural
sexual acts and related activities and to proscribe activities that seek to advance,
advocate, promote or fund homosexuality and unnatural sexual acts.

The Bill specifically unbundles the term sex by seeking to define it as the biological state
of being male or female as physically observed and assigned at birth, or as medically
determined and assigned by the time the person reaches puberty. The proposed
definition proposes to specifically exclude sexual orientation and gender identity. This
would cure the confusion on whether “sex™ as set out in the Constitution includes

“sexual orientation™ without explicitly stating so.

The Bill also seeks to prohibit sexual acts and other activities among persons of the same
sex, same sex marriage, unnatural sexual activities and procuring of prohibited sexual
activities by false pretences, detention with the intent to commit prohibited sexual
activity among others. It also makes it an offence to establish premises for prohibited
sexual activity, and prohibits grossly indecent acts. It prohibits sex reassignment
prescriptions or procedures and the promotion or funding of prohibited activities and
proposes to penalize any breach including fines, jail terms. deregistration of associations
and cancellation of licences issued to businesses that promote or host prohibited activities

within their premises.

Enactment of this legislation or any other legislation in this respect would create more
clarity and therefore guide the courts in the interpretation of Article 27(4) as read with

Article 43 of the Constitution.



D. CONCLUSION

In conclusion, KLRC is committed to ensuring that legislations are drafted and/or
amended to the highest possible standards to promote their effectiveness as well as

ensure their clarity and intelligibility to their intended users.
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6.

9.

PETITION NO.13 OF 2024

The petition, is brought before the House by Dr. Lukoye Atwoli, Professor of Psychiatry
and Dean at the Medical College of East Africa at the Aga Khan university.

The petitioner draws the attention of the House to the issue of criminalization of attempted
suicide under section 226 of the Penal Code.

The petitioner claims that the criminalization of attempted suicide fails to address
underlying mental health issues and perpetuates stigma and shame surrounding mental
illness.

He submits that section 2 of the Mental Health Act (Cap 248) defines a person with mental
illness to include a person with suicidal ideation or behavior. Therefore, its criminalization
limits accurate data collection and suicide prevention efforts.

The petitioner seeks the intervention of the House to repeal section 226 of the Penal Code.

ANALYSIS

a. The Constitution
Article 95(3) of the Constitution provides for the role of the National Assembly to enact
legislation. Article 95 (2) of the Constitution mandates the National Assembly to deliberate
and resolve the issues of concern to the people.
Article 43 provides for the right to the highest attainable standard of health which includes
right to health care services including reproductive health. While Article 28 provides for
the right to inherent dignity that is respected and protected.

b. The National Assembly Standing Orders
Standing order 219 provides that a public petition may seck the House to consider any
matter within its authority including the enacting, amending or repealing any legislation.
[f the Committee considers and approves the Petition, the approved content will be reduced
to a legislative proposal sponsored by the Committee for consideration by the House.
Standing Order 114 A (1) (b) provides for the exemption from prepublication scrutiny of a

proposal sponsored by the public petitions committee.

¢. Mental Health Act
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12. The Act provides for the care, treatment and rehabilitation of persons with mental illness,
the procedures of admission, treatment and general management of persons with mental
illness in the country.

I3. The Act defines a “person with mental illness” to means a person diagnosed by a

qualified mental health practitioner to be suffering from mental illness, and includes—
(a) a person diagnosed with alcohol or substance use disorder; and

(b) a person with suicidal ideation or behavior;

d. Penal Code Cap. 63
18. The Penal Code provides for the offence of attempted suicide-
Section 226.  Attempting suicide

(1) Any person who attempts to kill himself is guilty of a misdemeanor.

19. The Act also provides for the offence of aiding suicide as follows—
Section 225.  Aiding suicide
(1) Any person who-
(a) procures another to kill himself
(b) counsels another to kill himself and thereby induces him to do so; or
(¢) aids another in killing himself

is guilty of a felony and is liable to imprisonment for life.

20. Suicide is a serious mental health issue, often the result of a combination of complex
factors, including untreated or poorly managed mental health conditions, life stressors,
trauma, and environmental influences. Addressing suicide as a mental health issue requires
a comprehensive approach involving prevention, treatment, and support.

21. The petition advocates for access to psychological support, therapy, and psychiatric care to
address the root causes of suicidal thoughts instead of penalties.

22. The Committee should seek the views of the petitioner and various stakeholders to

appreciate the need for the repeal of the offence of attempted suicide.

e T e — T SrmEm e oo T s o TR S ST Iy T R
DIRECTORATE OF LEGAL SERVICES Page 2



PETITION NO.13 OF 2024

CONCLUSION

23. In light of the foregoing legal provisions, in considering the Petition, the Committee should

seck to interrogate the views of —

a) the Petitioner;

b) the Law Society of Kenya

¢) the Ministry of Health/ Director of Mental Health;
d) the Attorney General; and

¢) the Kenya Law Reform Commission.

GICHANE PATRICIA
LEGAL COUNSEL

DIRECTORATE OF LEGAL SERVICES Page 3



!
Meeting with Public Petitions Committee of the National Assembly of Kenya, 01/10/24
DECRIMINALISATION, OF SUICIDEATTEMPTS BY REPEAL OF $226 OF THE PENAL CODE

1. Section 226 of the Penal Code- Any person who attempts to kill himself is guilty of
a misdemeanour

2. Section 36 of the Penal Code- when in this Code no punishment is provided for any
misdemeanour, it shall be punishable with imprisonment for a term not exceeding
two years, or with a fine, or both.

3. Section 2 of the Mental Health Act defines a person with mental illness to include
a person with suicidal ideation or behaviour

4. Constitution of Kenya 2010 provides in Article 43 for the right of every person to
the highest attainable standard of health, which includes the right to health care
services... and that a person shall not be denied emergency medical treatment

5. Attempting to kill oneself, as described in $226 of the Penal Code, is in medical
parlance labeled as a suicide attempt. Reading this with s2 of the Mental Health
Act, it follows therefore that s226 makes one of the signs of mentalillness, ie a
suicide attempt, a SaHeRNor ToPwNich a convicted person would be imprisoned
for up to two years, charged a fine, or both.

6. Suicide attempts are classified in the psychiatric literature as a medical emergency
requiring immediate intervention to prevent serious injury or death. There are
evidence-based protocols that have been developed for management of a patient
presenting with a suicide attempt, and all these recognise this as a medical
emergency.

7. The net effect of 5226 of the Penal Code is therefore to prevent a person
suffering from a medical emergency from accessing emergency treatment, by
directing them into the criminal justice system instead of a health facility where they
may receive life-saving care. In so doing, s226 of the Penal Code directly offends
Article 43 of the Constitution of Kenya 2010, and should therefore be removed
from our statute books

8. Further, Article 27(4) and (5) of CoK2010 prohibits discrimination by the State or
any person on grounds including health status and disability. Given that people
suffering from other illnesses such as diabetes mellitus and hypertension, and
people having other signs of psychological distress like depressed mood, severe
anxiety and specific phobias are not subjected by law to threats of arrest and
arraignment for their illnesses, treating people with suicidal ideation and



10.

behaviour as criminals constitutes discrimination on grounds of health status,
and should not be allowed in our Statufe.bapk_s

Additionally, Article 28 of the Constitution of Kenya 2010 provides that every
person has inherent dignity and the right to have that dignity respected and
protected. Categorising a person’s psychological distress and signs of mental
illness as a criminal offence amounts to denying their inherent dignity, and
punishing them for their symptoms is the exact opposite of protecting their dignity.
Respecting and protecting their dignity would mean they are conveyed to a health
facility where they are assessed by a qualified mental health professional and
provided with the care they need to take away the suicidal thoughts and behaviours,
allowing them to resume a dignified life as productive citizens of this republic
instead of spending the rest of their days as convicted criminals on account of their
illness.

Criticism of s226 of the Penal Code: This section of our law was enacted before
independence, and this was done in the context of a very different social milieu in
which the lives of the majority of citizens were at the mercy of the colonial power.
The science at the time had not advanced sufficiently for society to acknowledge
that suicide is the end-product of severe mental illness or extreme
psychological and/or social distress that if addressed would significantly reduce
the risk of suicide and improve the mental health of the person

The Science today:

11.
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13.

14.

Globally, 9 people die by suicide out of 100,000 per year (2019); Kenya’s rate is 6
per 100,000.

A study | did with South African data (1471-244X-14-65.pdf (biomedcentral.com))
showed that presence of mental illness among parents increased the odds of
suicidal behaviour among their adult offspring, and the greater the number of
parental mental illnesses, the higher the risk of having suicidal ideation.

Another study we conducted in Mosoriot in Nandi County (PREVALENCE of
psychiatric morbidity in a community sample in Western Kenya (nih.gov) found that
1in 6 people in the community had had a suicide attempt in their lifetime. The
prevalence of mental illness was also high, with almost half having had at least one
mental disorder in their lifetime.

We have not done a national survey to determine the national prevalence of mental
illnesses, including suicidal ideation and behaviour, but when we do, | am
convinced that we will find very high rates



15.There are many reported cas\es of swcude attempts inour hospltals and many
reported suicides in the commumty, as ev1denced:by pohce and administrative
reports. ‘

16. With worsening socio-economic circumstances and increasingly problematic social
relations, suicide rates and prevalence of mental illnesses is increasing

17.WHO indicates that suicides are preventable, and outlines measures for
prevention and control that include limiting access to means, interacting with
media for responsible reporting of suicide, fostering socio-emotional skills in
adolescents, and early identification and management of those with suicidal
behaviours; punishment is NOT one of the recommendations for handling suicide
in any setting

18.In Kenya, our Mental Health Policy 2015-2030
(https://publications.universalhealth2030.0rg/uploads/Kenya-Mental-Health-
Policy.pc!f) indicates that the high burden of untreated mental illness in this country
may be responsible for the daily reported cases of suicide, among other social
problems we face, and in the Mental Health Action Plan 2021-2025 the Ministry of
health (/download/Fenya-mental-health-action-plan-2021-2025/ (google.com)) lays
outimplementation of a suicide prevention programme as a priority action in
achieving the Strategic Objective of Preventive and Promotive Mental Health. This is
partly informed by another National Government initiative, the Presidential
Taskforce report of 2020 titled “Mental Health and Wellbeing- Towards
Happiness and National Prosperity”, which recommended that a National
Suicide Prevention Programme be established with the role to restrict means,
conduct surveillance, education, access to treatment, decriminalisation,
responsible media reporting, helpline, and crisis intervention.

19. Specifically on criminalisation of suicide, the Taskforce recommended that we
“Decriminalise Suicide and amend other laws which are discriminatory and use
derogatory language”, and that we “Amend laws relating to criminal justice
system to ensure people with mental health conditions are not discriminated
by criminalisation of symptoms of mental illness and get fair administration of
justice.”

20.The Mental Health Action Plan says as follows on suicide prevention: “Suicide
prevention: Develop and implement comprehensive national strategic interventions
for the prevention of suicide, with special attention to vulnerable groups identified



i

1)
5

‘l i
as at an increased risk of suicide. The strategies are to b'e‘implementecl by National
and County governments working in colla borationwith altstakeholders.”

21.Finally, the Kenya government p..ro.mulgated a Suicide Prevention Strategy 2021-
2026 (SUICIDE-PREVENTION-STRATEGY-2021-2026.pdf (health.go.ke)), with the
then CS committing that “The Ministry of Health is committed to the full
implementation of this strategy”, and calling for support from all relevant
stakeholders

22.The Strategy indicates that “Suicide prevention is a public health priority and this
Suicide Prevention Strategy, aims at reducing deaths by suicide”. One of the
strategic activities in this Plan is “advocating for decriminalisation of suicide by
repealing Section 226 of the Penal Code”.

23.The Government of Kenya therefore supports the repeal of 226 of the Penal Code,
and my petition is part of my civic duty to support this government direction, as well
as my responsibility as an expert in mental health who has had to deal with the
gruesome results of the secrecy around suicidal ideation and behaviour, with many
preventable suicide deaths in my professional history.

24.1finish by quoting the introduction of Kenya’s Suicide Prevention Strategy, a
product of rigorous consultation and public participation, with full involvement of all
arms of government as well as experts and users of mental health services:

“Suicide is a serious global public health problem - it affects people across the lifespan,
and is aleading cause of mortality especially among young people. Suicide has devastating
impacton families, friends and communities as every life lost represents someone’s
partner, child, parent, friend or colleague.

“Suicide has multifaceted causes as is often a result of a convergence of genetic,
biophysiological, psychological, socioeconomic, cultural and other risk factors. There is
well established link between suicide/suicidal behaviour and mental health though many
suicides happen impulsively in moments of crisis with a breakdown in the ability to deal
with life stresses, such as financial problems, relationship break-up or chronic pain and
illness. Certain groups have more vulnerability to suicidal behaviour. Around 20% of global
suicides are through pesticide self-poisoning with the other most common methods being
hanging and use of firearms.



“Suicides are preventable though the heterogeneity in causation presents challenges for
suicide prevention experts. This can be overcome by adopting a multilevel and cohesive
approach through comprehensive multisectoral, integrated and synergistic suicide
prevention strategies, with considerations of best practices and evidence-based
interventions as well as the cultural and social context. Effective preventive strategies
should mitigate risk factors and enhance protective factors to improve resilience.

“Suicide prevention is a public health priority and this Suicide Prevention Strategy, aims
at reducing deaths by suicide and suicidal behaviour by reducing factors that increase
suicide risk and increasing factors that promote resilience. It highlights integrative
strategies to help prevent suicide that encompass work at the individual, systems and
community level based on the best available evidence.”

25.And my final word: REPEAL SECTION 226 OF THE PENAL CODE TO REDUCE
STIGMA AND INCREASE ACCESS TO MENTAL HEALTH SERVICES FOR THESE
PEOPLE WHO ARE IN CRITICAL NEED.

{ \ ASE
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Abstract

Background: About 25% of the worldwide population suffers from mental, neurological and substance use disorders
but unfortunately, up to 75% of affected persons do not have access to the treatment they need. Data on the
magnitude of the mental health problem in Kenya is scarce.

The objectives of this study were to establish the prevalence and the socio-demographic factors associated with
mental and substance use disorders in Kosirai division, Nandi County, Western Kenya.

Methods: This was a cross sectional descriptive study in which participants were selected by simple random
sampling. The sampling frame was obtained from a data base of the population in the study area developed
during door-to-door testing and counseling exercises for HIV/AIDS. Four hundred and twenty consenting adults
were interviewed by psychologists using the Mini International Neuropsychiatric Interview Version 7 for Diagnostic and
Statistical Manual 5th Edition and a researcher-designed social demoaraphic questionnaire

Results: One hundred and ninety one (45%) of the participants had a lifetime diagnosis of at least one of the mental
disorders. Of these, 66 (15.79%) had anxiety disorder, 53 (12.3%) had major depressive disorder; 49 (11.7%) had alcohol
and substance use disorder. 32 (7.6%) had experienced a psychotic episode and 69 (16.4%) had a life-time suicidal
atternpt. Only 7 (1.7%) had ever been diagnosed with a mental illness. Having a mental condition was associated with
age less than 60 years and having 2 medical condition.

Conclusion: A large proportion of the cornmunity has had a mental disorder in their lifetime and most of these
conditions are undiagnosed and therefore not treated. These findings indicate a need for strategies that will
promote diagnosis and treatment of community members with psychiatric disorders. In order to screen more
people for mental iliness, we recommend further research to evaluate a strategy similar to the home based
caunseling and testing for HIV and the use of simple screening tools.

Keywords: Mental disorders, Prevalence, Mini International Neuropsychiatry Interview, Western Kenya

Background

About 25% of the population suffers from Mental,
Neurological and Substance use disorders (MNS) and
14% of the global burden of disease is attributed to these
disorders, but up to 75% of affected persons in many
low and middle income countries do not have access to
the treatment they need [1]. The objectives of the WHO
mental health action plan 2013-2020 include provision
of comprehensive, integrated and responsive mental health
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Tea hing and Refersal Hospital. PO Box 330100 tidoret, Kenva
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care services in community-based settings, and also
emphasize the empowerment of people with mental
disabilities, the need to develop a strong civil society
and the importance of mental health promotion and
prevention [2].

There are limited resources for mental health in many
Low and Middle Income Countries (LMICs), with less
than 1% of the total health budget being allocated for
mental health and most of the available resources are
directed towards treating severely ill patients in major
psychiatric hospitals [3, 4] In many LMICs, human
resources for mental health are also scarce and generally
inaccessible. In Kenya for example, there are fewer than
100 psychiatrists, [5] most of who are based in Universities,

. @ The Aughoris). 2017 Open Access This article s distributed under the terms of the Creative Commons Attributicn 40
( Blﬂm Central Internanonal License (httpy//creativecommons.otg/icenses/bv/4.04, which permits unrestricted use, distributian, and
ieptadition in any medium, pravided you give appropiate credit to the onginal authorls) and the source, provitle a link to
the Lre; tve Common: license, and indicate changes were made. The Creative Commons Public Domain Dedication waiver
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Data on the burden of mental disorders at theé community
level are limited. Most of the existing data in Kenya today
are based on research conducted in hospital settings,
which may not be a true reflection of the status at the
community level. One population based survey done in
Nyanza revealed a 10.3% prevalence rate of common
mental disorders [6].

The aim of this study was to generate evidence on the
burden of mental disorders in a community sample in
western Kenya. The findings of this study should provide
an evidence base for the development of community
based solutions to the huge treatment gap in western
Kenya, and inform relevant policies that will then enable
the integration of mental health services into primary
care facilities.

Methods
Study design
This was a cross sectional descriptive study.

Setting

The study was conducted in Kosirai Division, Nandi
County in the western part of Kenya, The study area is
inhabited by approximately 36,000 people across 6,000
households, organized in 100 villages [7]. Like the rest of
Nandi County, and indeed the rest of western Kenya,
this community is predominantly rural with farming as
the leading economic activity. This area serves as the
catchment area of Mosoriot sub-county hospital, one of
the sites in the AMPATH (Academic Model Providing
Access to Healthcare) coverage. AMPATH is a consortium
of Moi University, Moi Teaching and Referral Hospital, and
North American Universities, with an existing clinical care
delivery system and research infrastructure for HIV, hyper-
tension, diabetes and cervical cancer [8]. The initial plans
to integrate mental health in the AMPATH systems are
underway. Kosirai division has a primary care facility
staffed with a psychiatric nurse which makes it a place
to start evidence based mental health work which can
be scaled up to other AMPATH sites. This study forms
part of the foundation on which these plans will be built.

Study population and sampling

The study targeted adults living in Kosirai Division in
the period January 2014 — November 2015, Participants
were selected by simple random sampling from a data
base that was developed during door to door HIV/Aids
counseling exercises targeting the entire population in
the study area. Demographic data of persons above 14 years
of age was captured regardless of the outcome of the HIV
test. Published work describing the door to door strategy
indicate that up to 97% of the households in the study
area were accessed during this exercise [9] hence giving

sentative of the target population. From the database
8000 individuals aged 18 years and above were included
in the sampling frame. A sample size of 384 partici-
pants was calculated using the Cochran formulae for
sample size determination, n = Z’pq/e. [10]. Given the
complexity of tracing individuals in their homesteads
we increased the sample size by 50%, to adjust for those
who may not be traced and avoid resampling and re-
placements. A total of 570 participants were sampled
out of who 450 were traced. 25 persons did not meet
the inclusion criteria: either they were younger than
18 years or fhey could not the interview languages,
speak Kiswahili or English and five eligible participants
did not give consent to participate. A total of 420 par-
ticipants were therefore interviewed for this study.

Outcome measures

Socio-demographic characteristics including age, gender,
marital status and education level were collected using a
researcher-designed questionnaire.

Psychiatric morbidity was defined as having at least
one of the disorders included in the Mini International
Neuropsychiatric Interview (MINI) Version 7 for Diagnostic
and Statistical Manual 5th Edition (DSM-5), MINT is a
short diagnostic structured interview, developed for Axis 1
psychiatric disorders and it has been shown to be reliable
compared to the Structured Clinical Interview for DSM
(SCID) and the Composite International Diagnostic
Interview (CIDI), but with a shorter administration
time [11]. It has been used in Kenya in a study by Ndetei
et al. after adaptation and adoption [12]. For this study, a
written permission to use and translate the MINI was
granted by the author, Dr. Sheehan.

Study procedures

Data were collected from December 2015 to January
2016 by two assistants with masters’ level training in
psychology. The psychologists underwent a 5 day study-
specific training conducted by a psychiatrist. The training
involved understanding the content of the MINI, coding
for various diagnoses, assessment of various symptoms,
socio-demographic questionnaire and the consenting
process. They carried out practical interviews with healthy
adults and with stable mentally ill patients admitted in a
mental health ward. The diagnosis from the MINI inter-
views were compared with the clinical interviews done by
a psychiatrist and were rated as satisfactory.

Community health volunteers embedded in the study
community mobilized the sampled community members
for the study prior to the data collection process. To
facilitate community entry, the research assistants were
accompanied by community health volunteers into the
homesteads during the interviews. The interviews were
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conducted in the homesteads in the most private place
and the participant was interviewed alone except in
cases where corroborative history was needed.

Data and analysis

Data were collected on paper and later entered into a
password protected database while the original paper
forms were stored in a locked cabinet. After data entry
was completed, data were cleaned and analyzed using
the STATA version 13 [13]. Descriptive statistics were
used for continuous data and frequency listings were
used for categorical variables. Chi square tests were used
to assess factors associated with prevalence of mental
disorders. All analyses were carried out at 95% level of
significance.

Results

A total of four hundred and twenty adults participated
in the survey. The participants had a median age of
34 years and an interquartile range of 27-46 years with
an almost equal male to female ratio. The study popula-
tion was of a relatively low social economic background
given that most of the participants earned less than 10
000 Kenya shillings (100 USD) per month. Very few
participants reported ever been diagnosed or treated for
mental illness (See Table 1).

Lifetime prevalence of any DSM-5 mental disorder as
measured by the MINI-7 was 45.5% in this sample. Only
3.6% of those who screened positive for mental illness
(7/191) had ever been diagnosed with mental illness.

As shown on Table 2 anxiety disorders, major depres-
sion and alcohol use disorders had the highest preva-
lence rates. Only 1.7% (7/ 420) had ever had an eating
disorder. While psychotic episodes and suicidal attempts
are not standalone diagnosis on DSM V, the high rates
in this rural community (7.6% and 16.4% respectively)
are worth highlighting.

In the correlation analysis shown on Table 3, the life-
time prevalence of any mental disorder was signifi-
cantly associated with having a medical condition and
age. In the logistic regression the significant variables
were medical condition and age above 60 years. Adjust-
ing for gender, marital status, education, employment
and medical condition patients aged above 60 years had
a lower odds (OR = 0.26, 95% CI 0.09-0.74) of having a
mental disorder compared to those below 30 years.
Adiusting for age, gender, marital status, education and
employment in patients with a medical condition, the
odds of having a mental disorder was 2.5 times that of
those without a medical condition (O.R 2.53; 95% ClI
1.44-4.43 as illustrated on Table .. None of the other
socio-demographic factors showed any association with
lifetime mental disorder.
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Table 1 Social demographic characteristics of the participants

Variable Fr(aqnen;y Percema—ge
N=420

Sex O Male R 4856
Female 216 514

Marital status Married 258 614
Single 137 326
Widowed/Divorced/ 25 60
Separated

Religion Muslim 8 19
Christian 405 96.7
Buddhist 2 05
Others 4 10

Education level None/Primary 194 46.2
Secondary/Post- 226 538
Secondary

Employment Unemployed/Casual 127 30.2
Formal employment 50 1.9
Self-employment 243 579

Income <10000 2N 645
>10 000 149 355

Have a medical No 349 Bl

condition Yes 7 169

Ever been diagnosed  Yes 413 983

with mental illness

Discussion

This study makes an important contribution, reporting
for the first time the prevalence and factors associated
with DSM-5 mental disorders in a rural community in
an LMIC setting in sub-Saharan Africa. The prevalence

Table 2 Lifetime Prevalence of mental disorders as described in
the MINI 7 for DSM V

Disorder Actual number . [‘;ﬁ)
Anyimc‘nm; drszrcfr-: - ;91 ‘ - 745")
Anxiety disorders 66 15.7
Major Depressive Disorder 53 126
Alcohol/substance use disorders 49 1.7
Suicide behavior disorder 28 6.7
Bipolar mood disorder 22 5.2
P1S0 19 45
Psychotic Disorder 4 10
Antisocial Personality Disorder 13 31
Eating disorders 7 1.7
Other significant conditions

Suicidal attempt 64 16.4

Psychotic episodes 32 76
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Table 3 Corelation analysis of any mental disordar andisocigs

dermographic characteristics R L i
- - L;fc‘lin;t M_e-'ual-l'—}ésoréz-l ( h-l--squ:a_rn
Age in categeties ;b;&tﬁ -Presmr - pvalue
s sas3w 72(468) 0038
30-50 122(52.4) 111(47.6)
>6( 25(75.8) 8(242)
Sex
Male 116(56.9) 88(43.1) 035
Female 113(523) 103(47.7)
Martal status
Married¢ 14957 8) 109(42.2) 0.145
Single 70 (S1.1) 67 (489)
Vidowed/divorce/separated  10(40.0) 15(60.0)
Education level
None/Primary 99(51) 95(49) 0.183
Fost primary 13057 5) 96(42.5)
Employment
Lnempioyed 61(48) 66(52) 0.186
Farmal 27(54) 23(46)
Salf employed 141(58) 102(42)
Income
< 10,000 147(54.2) 124(45.8) 0876
>10,000 82(55) 67(45)
Meciical condition
Absent 204{58.5) 145(41.5) <0.0001
Fresent

46(64.8)

rate we report of 45.5% is significantly higher than what
most previous studies have found. One possible reason
for the differences in the diagnostic tools used in the
different studies. In this study, we used the MINI version
7 for DSM-5, which captures suicidal behavior disorder
and also includes personality disorders apart from other
severe mental disorders. For example, a population based
household survey carried out in 2013 in a demographic

Page 4 of 6

?!;sugdeﬂéra'nc:é.'fith in Kisumu in western Kenya found that
~the-overall-prevalenee-6f Common Mental Disorders was

10.3% using the Clinical Schedule Revised (CSR) [6]. This
study also found that depression and anxiety were the
most common disorders similar to our study where
anxiety, depression and substance use disorders were
the most common diagnoses. Further, a meta-analysis
that included studies conducted between 1980 and
2013 around the globe reported lower lifetime preva-
lence of mental disorders than what we report in this
study, ranging from 17.6% to 29.2% [14]. In a Nigerian
survey involving 4984 people it was reported that 12.1%
of the participants had a lifetime rate of at least one
DSM-IV disorder with anxiety disorders being most
common [15]. Finally, the South African Stress and
Health Survey (SASH) found a lifetime prevalence rate
for any mental disorder to be 30.3%, using the WHO
World Mental Health Survey's Composite International
Diagnostic Interview (CIDI) for DSM V. Similar to our
findings, the most prevalent lifetime disorders in the
SASH survey were anxiety disorders [16].

In the present study, despite many participants having
experienced some mental distress in their lifetime, only
3.6% (7 out of 191 who screened positive) had ever re-
ceived care, indicating that a majority of people suffering
mental illness in this region remained undiagnosed and
untreated. Huge treatment gaps have been described in
most parts of the world as demonstrated in a study
involving Netherlands, Chile, United States, Canada and
Germany that found that up to 60% of persons with
severe mental disorders were not receiving treatment
[17]. A study by Ndetei and colleagues also found that
about 25% of patients in general hospital settings have
mental disorders that go unrecognized and are often
undertreated even when correctly diagnosed [18].

Age was associated with lower rates of having a lifetime
mental disorders, with respondents aged over 60 years
having rates of 24.2% compared to those younger than
60 years who had rates above 45%. It is difficult to explain
the lower prevalence of mental disorders among older

Table 4 Multipie logistic regression mordel of the asscciation between any mental disorder and socio-demographic characteristics

Vanable _Aiu.n..‘c(i Odds Ratio p-value [959% Conf. Interval]

30-50 ve <30 years [T o ose 178
>60 vs <30 years 0.2¢ 001 009 074
Female vs Male 1.07 093 0.68 1.54
Single vs Marriexd 128 0.34 077 211
(Widtowed/Divarced/Separated) vs Marrie 222 on 083 595
Postprimnary vs Pimary/No education 069 0.10 045 1.08
Formal vs Unemployment 083 0.65 042 1.72
Self-employed vs Unemployed 072 021 043 1.20

Medical condition (Present vs Absent) 253

0.00 144 443
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adults compared to those less than 60 yea}é_g_f “age, but
their relatively small proportion in this sample might be
responsible for the difference. Persons who reported
having a medical condition had a lifetime prevalence of
mental disorder of 64.8% compared to 41.5% among
those who did not report a medical condition. The rela-
tionship between mental illness and various medical con-
ditions has been widely described in literature. There is
evidence of increased mental disorders among patients
suffering from infectious diseases like tuberculosis, HIV
and also among non-communicable diseases like diabetes,
hypertension and cancer [19-23]. Further, it has also been
shown that persons suffering from mental disorders have
a greater burden of chronic medical conditions than the
general population [24]. In this study, we did not study
the temporal association between the medical conditions
and mental disorders, and further work, including longitu-
dinal studies, may better describe the relationships.

Although this study did not demonstrate gender associ-
ation with a lifetime mental disorder, studies have demon-
strated gender differences in the prevalence of common
mental disorder with women having higher rates of mood
and anxiety disorders and men having higher rates of
substance use disorders [25]. Similar findings were shown
in a face to face household survey by WHO which aimed
to establish variation in gender differences in lifetime
DSM-1V mental disorders across cohorts in 15 countries in
the World Health Organization World Mental Health
Survey. In that study, women had more anxiety and mood
disorders than men, and men had more externalizing and
substance disorders than women [26]. The study in Nyanza
Kenya showed significantly higher rates of having any
CMD in 2013 among women [6].

None of the other socio-demographic factors were
associated with a lifetime mental disorder diagnosis,
or any specific disorder in this study. This is contrary
to findings in other community surveys showing asso-
ciation with marital status [16, 27], education level
[28, 29] and socio-economic status [30]. A follow up
study with a larger sample size in this area would be
uscful to explore these possible associations as well as
the reasons for lack of association with factors found
to increase risk elsewhere.

Study limitations

A number of important limitations must be appreciated
in understanding findings in this study. Firstly, diagnostic
errors are possible especially in the section assessing for
psychosis because it required interviewer observation and
judgment. Secondly, a non- reporting bias is possible
especially because of fear of being labeled mentally ill
in a setting in which mental illness is highly stigmatized.
Anather limitation is that the specific medical disorders
were not assessed.
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A large proportion of the community has mental disorders
and most of these conditions are undiagnosed and there-
fore not treated. These findings indicate a need to have
strategies that will promote diagnosis and treatment of
community members with psychiatric disorders. They also
indicate a need for mental healthcare services at the
community level in order to ensure accessibility of
affordable services. In order to screen more people for
mental illness, we recommend further research to evaluate
a strategy similar to the home based counselling and testing
for HIV and the use of simple screening tools.
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Abstract

Background: Prior studies have demonstrated a link between parental psychopathology and offspring suicidal
behavior. However, it remains unclear what aspects of suicidal behavior among adult offspring are predicted by
specific parental mental disorders, especially in Africa. This study set out to investigate the association between
parental psychopathology and suicidal behavior among their adult offspring in a South African general population
sample.

Method: Parental psychopathology and suicidal behavior in offspring were assessed using structured interviews
among 4,315 respondents from across South Africa. The WHO CIDI was used to collect data on suicidal behavior,
while the Family History Research Diagnostic Criteria Interview was used to assess prior parental psychopathology.
Bivariate and multivariate survival models tested the associations between the type and number parental mental
disorders (including suicide) and lifetime suicidal behavior in the offspring. Associations between a range of
parental disorders and the onset of subsequent suicidal behavior (suicidal ideation, plans, and attempts) among
adult offspring were tested.

Results: The presence of parental psychopathology significantly increased the odds of suicidal behavior among
their adult offspring. More specifically, parental panic disorder was associated with offspring suicidal ideation, while
parental panic disorder, generalized anxiety disorder and suicide were significantly associated with offspring suicide
attempts. Among those with suicidal ideation, none of the tested forms of parental psychopathology was
associagted with having suicide plans or attempts. There was a dose-response relationship between the number of
parental disorders and odds of suicidal ideation

Conclusions: Parental psychopathology increases the odds of suicidal behavior among their adult offspring in the
South African context, replicating results found in other regions. Specific parental disorders predicted the onset and
persistence of suicidal ideation or atternpts in their offspring. Further research into these associations is
recommended in order to determine the mechanisms through which parent psychopathology increases the odds
of suicidal behavior among offspring.

Keywords: Suicide, Parental psychopathology, South Africa
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Background

Suicide contributes significantly to the global burden of-

disease, and is recognized as one of the leading causes of
mortality and years of life lost globally [1-3]. Interest in
this area has resulted in a series of epidemiological stud-
ies on suicide and related risk factors, although most of
this work originates from higher income countries
[1.4,5]. Recent work from the South Africa Stress and
Health (SASH) study suggested that rates of suicidal be-
havior in less developed countries in Africa may be com-
parable to findings in the more developed ones [6,7]. In
the SASH study, the lifetime prevalence rates of suicidal
ideation, suicide plans and suicide attempts were 9.1%,
3.6% and 2.9% respectively [6].

Despite the growing body of research on suicide, rela-
tively little is known about the predictors of suicidal
ideation and attempts in the African setting. Even less is
known about what factors lead those with suicidal idea-
tion to go on to make suicide attempts. Prior studies in
non-African settings have shown that suicidal behavior
tends to run in families, and it has been suggested that
some aspects of this are mediated at least in part by
mental illness among relatives [8-13]. In particular, it
has been shown that whereas suicidal ideation may be
mediated by family history of mental illness, suicide
attempts are more likely to be associated with family his-
tory of impulsive-aggressive behavior and mood disor-
ders [9,10,12,14-17].

Previous work from the World Mental Health Survey
Initiative has established that a wide range of parental
mental disorders are associated with an increased the risk
of suicidal ideation among the offspring [18]. It has been
demonstrated that parental depression and generalized
anxiety disorder predict onset and persistence of suicide
plans, whereas parental antisocial personality disorder and
anxiety disorders predict onset and persistence of suicidal
attempts among those with suicidal ideation [18].

Apart from the World Mental Health Survey, previous
population-based studies on parental psychopathology
and the risk of suicide in the offspring have been carried
out mainly in high income countries. Studies from
Denmark and Sweden have shown that completed sui-
cicle and psychiatric illness in parents and other relatives
are risk factors for offspring suicide, and that the effect
of family suicide history is independent of the familial
cluster of mental disorders [19-21]. Additionally, Stena-
ger and Qin [22] showed a greater effect of maternal
mental illness on offspring suicide, as well as the fact
that the elevated risk associated with parental psychiatric
history was greater in females than in males, and tended
to be more prominent during the first few years after ad-
mission of a parent.

In one of the few studies from Low and Middle Income
Countries, a Nigerian study [23] found that parental panic
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“diSorder’ and Substancé abuse were associated with sui-
“cidal.-ideation -in-offspring, but only parental panic dis-
order was associated with suicide attempts. In that study,
parental panic disorder was also reported to predict the
onset and persistence of suicidal ideation and attempts,
and also which persons with suicidal ideation go on to
make a suicide attempt. The findings from this Nigerian
study suggest that the range of parental mental disorders
associated with offspring suicidal behavior would be nar-
rower in the African setting than what has been reported
in higher income countries.

The current analysis of the South African Stress and
Health Study (SASH) [24] data sought to explore the re-
lationship between a range of parental psychopathology
and the occurrence of suicidal ideation and attempts in
the offspring in a South African general population sam-
ple. The primary hypothesis was that parental disorders
such as major depression would predict suicidal ideation
while anxiety and antisocial personality disorder would
predict offspring suicide attempts as has been suggested
by previous studies [18,25,26]. We also intended to ex-
plore the role of parental panic disorder in offspring sui-
cidal ideation, as suggested by the study in Nigeria [23].

Secondly, the study set out to further test the hypoth-
esis that among people with suicidal ideation, those
reporting parental antisocial personality disorder and
anxiety disorders would have a higher risk of developing
suicide plans and attempts. A number of previous stud-
ies have demonstrated such a link, but little has been
done in Africa or in other low and middle income coun-
tries [10,11,17].

The present study therefore uses a larger sample based
on the population of an African country in order to de-
termine whether previous findings can be generalized to
low and middle income countries.

Method

The South African Stress and Health (SASH) study [24]
was carried out as part of the World Mental Health Sur-
vey [27] to determine the prevalence rate and risk fac-
tors for mental disorders in South Africa. The survey
was conducted between January 2002 and June 2004.
The rationale and survey methods have been described
in previous publications [24,28] and are briefly summa-
rized here.

The SASH protocol was reviewed and approved by the
Human Subjects Research Ethics Committees of the
University of Michigan, Harvard Medical School and the
Medical University of South Africa (MEDUNSA) [24].

The study population comprised adult South Africans
residing both in households and hostels. Individuals living
in institutions such as hospitals, prisons, mental health in-
stitutions and military bases were excluded from the
study. A multi-stage area probability sample design was
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used to select the sample. In the first stage, a stratified
probability sample of primary sampling areas was selected:
These areas are voughly equivalent to counties in the
US or the UK, and the size was based on the 2001 South
African Census of Enumeration Areas (EAs). The EAs
were sampled with probabilities proportionate to their
population size. In the second stage, a random sample of
5 households was selected within each EA. The third stage
consisted of a random sub-selection of a single adult re-
spondent in each selected household. The study achieved
an overall response rate was 85%, resulting in a final sam-
ple consisting of 4315 respondents.

The data collection proceeded province by province
with a cohort of 40-60 interviewers in each province.
AlIl SASH interviewers were trained on consenting and
administration of the study instruments in centralized
group sessions lasting 1 week. The interviews were con-
ducted face to face in one of six different languages
spoken by most South Africans: English, Afrikaans, Zulu,
Xhosa, Northern Sotho, and Tswana. Respondent inter-
views lasted approximately three and a half hours, and
some of them took more than one visit to complete.
Written informed consent was obtained from all the par-
tictpants before the interviews were conducted.

Measures

Sociodemographic variables

Sociodemographic variables included in this analysis
were gender, age, marital status and education. Age con-
sisted of four categories (in years): 18-29, 30-44, 45-59,
and 60 or older. Marital status was categorized into
three groups: married, previously married and never
married. Education was classified depending on number
of years of formal schooling into four categories: Low
(0-1 year), low-average (2-7 years), high-average (8-
12 years) and high (13 or more years).

Suicidal behavior
Suicidal behavior was assessed using the Suicidality
Module of the World Health Organization (WHO)
Composite International Diagnostic Interview (CIDI)
Version 3.0, a fully structured diagnostic interview ad-
ministered by trained lay interviewers [29]. This mod-
ule includes an assessment of the lifetime occurrence
and age-of-onset of suicidal ideation, plans, and at-
tempts, Good inter-rater reliability, test—retest reliabil-
ity, and validity have been found in earlier versions of
the CIDI [30], while good validity of CIDI diagnoses
compared to diagnoses based on blinded clinical re-
appraisal interviews have been found in WMH meth-
odological studies [31].

As described previously [28], the translation of the
English version of the CIDI into the five other languages
used in the SASH study was carried out according to
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‘,}X/HO Jrecom‘m_‘pnagﬁons_ ofll_,iterattve back-translation
~~condueted-by- panels-of -bilingual~and multilingual ex-

perts. Discrepancies found in the back-translation were
resolved by consensus of an expert panel.

In order to examine relations between parental psy-
chopathology and a continuum of suicidal behaviors, we
considered four dated lifetime history outcomes in a
series of nested survival analyses: (i) suicidal ideation in
the total sample; (ii) suicide attempt in the total sample;
(iti) suicide plan among respondents with ideation; (iv)
suicide attempt among respondents with ideation.

Parental psychopathology

Parental psychopathology was assessed using the Family
History Research Diagnostic Criteria Interview [32] and its
expansion [33]. In the current study we examined respon-
dents’ report of five different forms of possible lifetime
psychopathology among their parent(s) during their child-
hood: major depression, panic disorder, generalized anxiety
disorder, substance dependence, and antisocial personality
disorder, as well as parental suicide attempt or suicide
death. Although the instrument measures more than these
five areas of psychopathology, they were selected due to in-
dications from previous research that they were the main
factors associated with offspring suicidal behavior. Since
this data was collected as part of the larger SASH study, it
was important to focus on areas that were thought to be
important in order to minimize the length of the interview
while collecting all the required information.

This instrument has been found to have relatively
good sensitivity, although there is a risk of under-
reporting of familial psychopathology [32]. However it is
useful in community surveys where a family study
method would be very difficult to implement, including
in situations where some family members are deceased.

Data analysis

In order to account for the stratified multi-stage sample
design, the data were weighted to adjust for differential
probability of selection within households as a function
of household size and clustering of the data, and for dif-
ferential non-response. A post-stratification weight was
also used to make the sample distribution comparable to
the population distribution in the 2001 South African
Census for age, sex, and province.

The prevalence of parental psychopathology among re-
spondents with each of the four suicidal outcomes was
estimated using cross-tabulations. Predictive associations
between parental psychopathology and subsequent sui-
cidal behaviors were estimated using discrete-time sur-
vival models with person-year as the unit of analysis
[34]. Survival coefficients were exponentiated to gener-
ate odds-ratios (ORs) and their standard errors for ease
of interpretation.
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The associations between parental psychopathology

and suicidal behavior were estimated in a series of sur-

vival models that were bivariate (in which each type of
parental psychopathology was considered individually)
as well as multivariate (in which all parental disorders
were considered simultaneously) in predicting each sui-
cidal behavior. Further models testing whether a greater
number of parental disorders are associated with an in-
creased risk of each suicidal behavior were estimated.
All models controlled for age, gender, marital status and
education of the respondents.

In all analyses, standard errors of prevalence estimates
and survival coefficients were estimated with the Taylor
series method [35] using SUDAAN software [36] to ad-
just for the weighting and clustering of the SASH sample
design. Multivariate significance was evaluated with
Wald y* tests based on design-corrected coefficient vari-
ance—covariance matrices. All significance tests were
evaluated using .05 level two-sided tests.

Results

The demographic characteristics of this sample have been
described previously [37] but briefly, the sample was
largely female (58.6%) and Black (79.7%), although other
racial groups are represented (10.4% Colored; 7.2% White;
2.7% Indian/Asian). Further, one-half was married, while
maost were unemployed (69.2%), had less than 12 years of
education (62.7%), and lived in urban areas (59.7%).

Out of the 4315 participants, 1.5% (n =65) reported
parental major depressive disorder, while 6.4% (n = 275)
reported parental panic disorder, 1.4% (n =62) parental
generalized anxiety disorder, 3.8% (n = 162) parental sub-
stance use disorder, and 3.4% (n = 148) parental anti-
social personality disorder. Parental suicide was reported
by 1.6% (n =71) of the participants.

As shown in Table 1, the lifetime prevalence rates of
suicidal ideation (n =394), suicide plans (n=171) and
suicide attempts (n = 140) were 9.1% (SE 0.7), 3.8% (SE
0.4) and 2.9% (SE 0.3) respectively.

In this study, 21% of participants with suicidal ideation
reported parental psychopathology, compared to 12.2%
of those without suicidal ideation. Over 26% of those
who attempted suicide also reported at least one paren-
tal mental disorder, compared to 12.5% of those without
suicide attempts. Among those with suicidal ideation,
23.7% of those who proceeded to develop a suicide plan
reported at least one parental mental disorder while
those who did not have a plan reported 26.1% parental
psychopathology.

Table 1 shows these prevalence rates aggregated by
type and number of parental disorders. Respondents
with suicidal behavior reported higher rates of all the
tested types of parental psychopathology except major
depression.

} Fage 4 of 10

Preliminary hivarfate survival| models were estimated
for ;thcjé;s_ql;iationfof éu'd;.-paantal disorder with sui-
cidal behavior in the respondent. The models tested the
effect of parental psychopathology in either parent alone
and in both parents. Among all the factors tested, only
suicide in a parent of the same sex as the respondent
predicted respondent suicidal ideation. As a result, all
subsequent analyses tested the effects of psychopath-
ology in either parent, except in the case of parental sui-
cide where only suicide of a parent of the same sex as
the respondent was considered.

As shown in Table 2, bivariate survival models demon-
strated that parental panic disorder (OR = 2.5), substance
abuse (OR=21) and antisocial personality disorder
(OR = 2.3) were associated with suicide attempts in re-
spondents. In those with suicidal ideation, no type of
parental psychopathology was associated with offspring
suicide plans or attempts.

When a multivariate model was estimated in which
each form of parental psychopathology was entered sim-
ultaneously, parental generalized anxiety disorder (OR =
2.4) and suicide (OR = 2.7) remained significantly associ-
ated with suicidal ideation among respondents, whereas
parental panic disorder (OR = 2.5) was associated with
respondent suicide attempts. As illustrated in Table 3,
among those with suicidal ideation, parental panic dis-
order (OR = 2.5, 95% CI 1.2-5.2) was significantly associ-
ated with having suicide plans, but no form of parental
psychopathology was significantly associated with suicide
attempts among ideators.

The association between the number of parental disor-
ders and respondent suicidal behavior was estimated
using a multivariate model in which only substantive
predictors were used as dummy variables for the number
of parental disorders. Due to the fact that very few re-
spondents had parents with more than two disorders,
only two categories were created for number of disor-
ders, those with one disorder, and those with two or
more disorders.

Compared to those with no parental disorders, respon-
dents reporting one parental disorder had more than
double the odds of suicidal ideation (OR =2.4), and
those with two or more parental disorders had nearly a
three-fold increase in the odds of ideation (OR =2.8).
For suicide attempts, the magnitude of the association
was similar between those with one parental disorder
(OR = 1.9) compared to those without, and those with
two or more parental disorders (OR = 1.9). Among those
with suicidal ideation, there was no association between
number of parental disorders and respondent suicide
plans or attempts. This is summarized in Table 4.

In a final multivariate model including both type and
number of parental disorders, parental panic disorder
continued to  predict respondent  suicidal  ideation
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Table 1 Preva[ence of parental psychopathology amo'ng ﬂncaddhv"outcomes

Parental dlsorder (n] In the total sample

% (SE) with parent
disorder ‘among:

%'(SE) with parent
disorder among:

Among_those wnth suicidal Ideatlon

%'(SE) with parent E %_(SE_) wnth- parent a
disorder among:

dlsorder ‘among:

Attempt No attempt ldealzon No |de$t|:n Plan No plan Attempt No atternpt
Desyression (65) 0907 15(03) 507 1503 10060 2703 0907 25012
Panic (275) 142 (39 6.1 (0.8) 91017 6.0 (08) 145 (3.4) 65 (1.8) 142 (3.9) 66 (1.7)
GAD (62) 23(13) 14 (03) 3.0 009 1.3 {0.3) 31 (16) 34 (1.8) 23(13) 22010
Supstance abuse (162) 80 (2.2) 36 (04) 57(1.0) 351(04) 500.7) 74 (24) B0 (22) 56(18)
Anrti-social personality disorder (148) 7.6 (2.1) 33(04) 54 (1.1) 3.2 (04) 6.5 (1.4) 7.7 30 76 (2.1) 64 (24)
Suicide (Same-sex parent) (71) 30(18) 16 (0.3 42(1.1) 14 (03) 25 (18) 7.3(38) ELe R R:)] 7.1(38)
Number of parental disorders 1 184 (34)  93(0.7) 155200 9107 17.1 (35) 198 (5.2) 184 (3.4) 172 (49)
2+ B1(26) 32 (04) 55(1.1) 3.1 (04) 66 (1.7) 63(2.2) 81 (26) 5.1 (1.6)
(N 96) (140, 2.9%) (4175,97.1%) (394, 91%} (3921, 90‘)%} (171, 43.4%) (223, 56.6%) (140, 355%) (254, 64'\'*"

Percenmge (%) represenu the pucenuge of pt'uple with thc parent dasorder among the cases wilh the outcome variable indicated in the colurrm header.
Prevalence estimates are from personyear data. For example: the first cell shows that 0.9% of those who attempted suicide had at least one parent with MDE.
N represents the number of cases with the outcome variable, followed by the applicable percentage.

(OR =125), whereas parental panic disorder (OR = 1.6),
generalized anxiety disorder (OR=2.8) and suicide
(OR =30) predicted respondent suicide attempts. As
shown in Table 5, however, in those with suicidal ideation
there was no statistically significant association between
any parental disorder and suicide plan or attempt.

Parental major depressive disorder, generalized anxiety
disorder and suicide were associated with younger age of
onset of suicide attempts, as shown in Table 6. A similar
though weaker effect was found in the association be-
tween offspring suicidal ideation and parental depres-
sion, GAD, antisocial personality disorder and suicide.
Parental panic disorder was associated with later age of
onset of both suicide attempts and ideation in the off-
spring. Among respondents with suicidal ideation, par-
ental depression was associated with earlier age of onset
of suicide plans,

Discussion
In this study, a significant proportion of respondents with
suicidal ideation reported parental psychopathology. Over

a fifth of respondents with suicidal ideation reported at
least one parent having a mental illness, with over a quar-
ter of those who attempted suicide reporting parental psy-
chopathology. In a final multivariate model parental panic
disorder was significantly associated with respondent sui-
cidal ideation, whereas parental panic disorder, generalized
anxiety disorder and suicide maintained a significant asso-
ciation with suicide attempts. Among those with suicidal
ideation, none of the tested types of parental psychopath-
ology was associated with suicidal ideation or attempts.
There was a pattern consistent with a dose-response rela-
tionship between the number of parental disorders and
suicidal ideation.

The findings from previous studies, largely in non-
African settings, showing that the risk of suicidal ideation is
related to parental history of mental illness therefore appear
to hold in this study as well [8-10,14]. This is further sup-
ported by the finding of a dose—response relationship be-
tween parental disorders and suicidal ideation in this study.

Parental psychiatric morbidity is thought to increase
risk of suicidal behavior in the offspring through several

Table 2 Bivariate associations between parental psychopathology and respondent lifetime suicidal behavior'

In the total sample

Amcmg those with sulcfda[ ideation

Ideation Attempts Plans Attempts

OR (95% Cl) OR {95% CI) OR (95% C|) Oﬂ (95% CI)
Deresson 100522  o0s@i24 030017 Cowm18n
Panic 1.6 (1.1-2.3)* 2.5" (1.4-4.6)* 20 (09-42) 16(0.7-39)
GAD 2.4% (1.4-4.0)* 18 (05-6.1) 1.1 (0.2-58) 1.2 (03-4.6)
Subxstance abuse 1.6* (1.0-2.4)* 2.1 (1.1-4.1)* 05 (0.2-15) 2.1 (08-5.5)
Anri-social personality disorder 1.6% (1.1-2.4)* 2.3* (1.2-4.3)* 08 (0319 10(03-33)
Suicide {same-sex parent) 3.0" (1.7-5. 5)' 19 (0.5-65) 04 (01-1.7) 0.4 (0.0-8.1)

'Slrmlﬂcant at the 05 level, two- srded test.

'Each row represents a bivariate model. Models control for person-year (1-5 intervals) and demographic factors (age, sex, education level, and marital status).
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Among those w1th suu:ldal ideation

|deation Attempts Plans Attempts

OR (95% Cl) OR (95% CI) OR (95% CI) OR (95% CI)
1.)(".‘!'(“:8:("- - 0 4 01 12.) o B:ﬁn 1.1} - _0.2_(0,-()-2 1) OE{E-IEJ.STW
Panic 5(1.0-2.2) 2.5% (1.3-4.7)* 2.5% (1.2-5.2)" 15 (06-4.1)
GAD 2.4% (1.2-4.8)* 15 (04-6.3) 20(04-10.5) 08 (0.2-4.1)
Substance abuse 3(08-21) 16 (08-34) 05 (0.1-1.6) 2.1 (07-69)
Ani-Social personality disorder 3(09-2.1) 1.8 (09-38) 1.0 (03-3.1) 0.7 (0.2-25)
Suicide (Same-sex parent) 2.7% (1.5-4.9)* 15 (04-5.0) 04 (0.1-1.7) 04 {00-76)

*Significant at the 05 level, two-sided test.

"Models control for person-year (1-5 intervals) and demographic factors (age, sex, education level, and marital status).

mechanisms, including the transmission of genetic fac-
tors associated with increased levels of distress or dys-
function [38,39], the early environmental stressors that
may result from high levels of parental psychopathology
[40,41], or a combination of the two [42,43].

Parental panic disorder appears to fit well in this
maodel due to the probability of genetic transmission and
the environmental stressors associated with the lifestyle
changes instituted by a parent with this disorder. It has
for instance been demonstrated that people with panic
disorder have significantly increased risk of suicidal be-
havior [44], and this may be among some of the environ-
mental stressors exerted upon their offspring. Further,
Oladeji and Gureje [23] argue that “parental impulsivity
and aggressive behavior as is likely to occur in the con-
text of parental panic disorder or substance abuse may
predispose to family instability, abuse, and reduced par-
ental care”,

Owr findings are to a certain extent similar to those in
Oladeji and Gureje’s work in Nigeria [23] which demon-
strated an association between parental panic disorder
and both suicidal ideation and attempts among offspring.
However, our study further found a dose-response rela-
tionship with the risk of offspring suicidal behavior in-
creasing with the number of parental mental disorders, a
finding that was absent in the Nigerian study perhaps due
to the small number of respondents with more than one
disorder. Further, unlike the Nigerian study, we found no
association between parental substance abuse and off-
spring suicidal behavior.

Our findings differ in significant ways from those
based on the cross-national WMH survey sample, which
found that all the tested disorders were significantly as-
sociated with respondent suicidal ideation and attempts
[18]. For instance, the role of parental depression in in-
creasing the risk of suicidal behavior in the offspring was
not replicated in our study. This may be explained in
part by the relatively low prevalence of parental depres-
sion in our sample compared to the WMHS sample, as
well as our lower overall sample size that may have con-
tributed to lower statistical power.

Findings from the cross-national WMHS [18] also
suggested that parental depression plays a role in the
emergence of suicidal ideation, and that once this
emerged, suicide attempts would be mediated by factors
including parental antisocial personality and anxiety dis-
orders. The finding in the present study that none of the
parental disorders predicts suicidal behavior among
those with suicidal ideation suggests that other factors,
including potential protective factors, may be relevant in
this population. Further research is necessary to uncover
these factors and their mechanisms in order to inform
relevant interventions.

Among all the types of parental psychopathology exam-
ined in this study, only suicide in a parent of the same sex
as the respondent predicted respondent suicidal behavior
by increasing the risk of offspring suicidal ideation. Previ-
ous work has suggested that maternal mental illness and
suicide has a greater impact on offspring suicide, and the
elevated risk associated with parental psychiatric history

Table 4 Multwanate assoclatlons between number of parental dlsorders and respondent suicidal behavior'

|n the total sample

Among those with suu:ldal ideation

Ideation Attempts Plans Attempts
Number of parental disorders OR (95% CI) ~ OR(95%C) OR (95% CI) OR (95% Cl)
1 -  24%(1.5-38)° 1.9° (1.4-2.6)* T 0904200 11 (04-30)
24 2.8% (1.3-5.8)° 1.9% (1.3-2.8)* 10 (04-25) 20 (08-48)

*Significant at the .05 level, two-sided test.

' Models control for person-years (1-5 intervals) and demographic factors (age, sex, education level,

ard marital status)
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Table 5 Multivariate model of the associations lietweg‘!lﬁ;tyﬁ.and,mmlb oﬁi:gn(malcﬂsord s and Respondent
suicidal behavior' R indnetitie g s

in the total s;mple Among those with suicidal Ideation

Ideation Attempts Plans Attempts

OR (95% CI) OR (95% CI) OR (95% Cl) OR (95% Cl)
Deoresson o 221012 041s 010013 T 060098
Panic 2.5 (1.4-4.7)* 1.6 (1.1-2.4)* 21 (09-5.1) 14 (0541)
GAD 15 (04-6.1) 2.8 (1.2-6.3)* 1.1 (0.1-13.3) 0.7 {01-4.7)
Sutistance abuse 1.7 (05-5.0) 15 (08-2.7) 02 (00-22) 1.7 (04-6.7)
Anti-social persanality disorder 1.8 (09-38) 15 (0.9-26) 08 (0.2-30) 0.6 (0.2-26)
Suicide (Same-sex parent) 1.5 (04-50) 3.0 (1.6-5.7)* 04 (0.1-14) 0.3 (0.0-70)
Number of parental disorders
2 or more parental disarders 1.0 (0.2-4.2) 06 (0.3-15) 36 (0.2-532) 16 (0.2-104)

*Significant at the .05 level, two-sided test,
'Models control for person-year (1-5 intervals) and demographic factors (age, sex, education level, and marital status).

Table 6 Interactions between life course and controls’

Parental disorder

Denression

Panic

Substance abuse

Anrisocial personality disorder

Surcide (Same-sex parent)

Number of parental disorders
2+

'Sigla?ﬁcanz at the 05 level, two-sided test.

Respondent age”
13-19
20-29

30+

13-19
20-29

30+

in the total sample

LT attempts
OR (95% C1)
0.0* (0.0-0.0)°
0.0* (0.0-0.0)*
03 (00-3.1)

30 (Q5-164)
6.4* (1.5-27.5)"
3.8(08184)

08 (0.1-99)
0.0* (0.0-0.0)*
0.0* (0.0-0.0)*
0.4 (0.0-100)
26(03-259)

04 (0.0-12.1)

0.9 (0.3-108)

15 0.1-201)

0.2 (00-54)

0.1 (00-132)
06(0.1-6.7)
0.0" (0.0-0.0)*

124 (0.2-781.5)
2.2 (0.1-847)
13.7 (02-1031.3)

!deafol‘s
OR (95% CI)
0.1" (0.0-0.3)*
0.0% (0.0-0.4)*
04 (0.0-6.2)
3.3% (1.2-8.7)*
2.1 (0.7-63)

44 (09-63)

0.2 (0.0-14)
0.2* (0.0-0.9)*
06 (0.1-37)

13 (0.3-51)

09 (0.2-39)
03{0.1-18)
0.1* {0.0-0.8)*
02 (00-1.1)
0.1* (0.0-0.6)*
02 (0.0-19)

0.3 (0.0-30)
0.0 (0.0-0.0)*

17.3* {1.5-204.3)*
20.0* (2.6-319.9)*
25 (0.1-104.3)

Among those with suicidal ideation

LT plans
OR (95% CI)
0.0° (0.0-0.0)
0.0* (0.0-0.0)*

5.1 (0.0-542.1)

0.1 (00-1.7)

02 (0.0-15)

0.1 (00-22.2)

0.0 (0.0-15.0)

6.2 (0.0-122218)
68 (0.0-24235.2)

0.0* (0.0-0.0)*
0.0* (0.0-0.0)*
0.0* (0.0-0.0)*

65 (0.0-961.2)
24 (00-3009.8)

LT attempts
OR (95% ClI)

0.1 (00-108)
1.0(0.1-148)

7.5 (0.0-1395209)
0.2 (00-33)

0.9 (00-164695.1)
28.3 (0.0-6400573)

0.5 {00-267651 6)

'Madels control for person-years and demographic factors, as well as the significant interaction terms between person-years and demographic factors,
’Respondent's age at onset of suicide event



Atwoli et al. BMC Psychiatry 2014, 14:65
httoJ/www.biomedcentral.com/1471-244X/14/65

i

Page 8 of 10

was greater in females than in males [22,45]. A neQerLtJ @:;ngﬁu§01§§.'w§-;§eﬁeye that our results adequately re-
systematic review and meta-analysis similarly” found - flect the situation-in the general population.

maternal suicidal behavior to be a more potent risk fac-
tor than paternal, and children to be more vulnerable
than adolescents and adults [46]. The study however
reported no evidence of a stronger association in either
male or female offspring.

In contrast with our findings on parental suicide in-
creasing the risk of suicidal behavior in the same-sex off-
spring, Jeon and colleagues [47] reported that childhood
parental death is significantly associated with lifetime
suicide attempt in the opposite-sex offspring, especially
when exposure occurs before age 10. This finding needs
to be further investigated especially in view of the differ-
ent cultural settings in these two studies.

Ouwr study has several significant limitations that may
affect the interpretation of the results. First, errors
related to forgetting and recall bias may have been intro-
duced into the results due to the retrospective self-
report nature of the instruments used [48]. However,
systematic reviews have demonstrated that the level of
accuracy in these types of study design is often sufficient
to provide useful information [49].

Second, just as in the WMH surveys, this study did
not attempt to examine the full range of parental mental
disorders, or even of respondent suicidal behaviors that
could have been assessed. This limits the findings of this
study to the variables that were examined, and it is im-
possible to demonstrate the effect, if any, of including
the other mental disorders and behaviors.

Third, the number of parental disorders in some cases
such as depression, generalized anxiety disorder and sui-
cides were relatively low, limiting the ability of this study
to provide accurate findings on the association between
these disorders and respondent suicidal behavior. A pos-
sible reason for this may be the fact that adult offspring
were being interviewed about parental psychopathology
that may have occurred many years in the past, resulting
in under-reporting.

Fourth, it is possible that this study underestimates the
associations between the various parental disorders and
respondent suicidal behavior because the design did not
account for chronicity of the parental disorders. This
would suggest that even though many of the findings in
this study did not reach statistical significance, they
could still be a useful indicator of the magnitude and
direction of associations between parental psychopath-
ology and suicidal behavior in their offspring.

Finally, it could be argued that the sample was not suf-
ficiently representative of the South African general
population due to the exclusion of those in institutions
such as prisons, hospitals, mental hospitals and military
barracks. However, due to the weighting of the data and
the relatively small proportion of the general population

Conclusions

Despite its limitations, this study provides some of the
first data from Africa on the relationship between paren-
tal psychopathology and suicidal ideation. Significantly,
our findings that parental psychopathology is associated
with increased risk of suicidal ideation and attempts in
offspring warrants further research in this area in order
to confirm these findings and possibly elucidate the pos-
sible mechanisms.

Competing interests
The authors declare no competing interests

Authors’ contributions

LA was involved in the data analysis and drafted the manuscript. MKN was
involved in the study design and data collection and analysis. DRW was
involved in the study design and data collection and analysis. D15 was
involved study design, data collection and analysis and helped in the
preparation of the draft manuscript. Al authors read and approved the final
version of the manuscript

Acknowledgements

The South African Stress and Health (SASH) survey was carried out in
conjunction with the Waorld Health Organization World Mental Health (WMH)
Survey Initiative which was supported by the National Institute of Mental
Health {NiMH; ROT MHO70884 and ROT MH093612-01), the John D. and
Catherine T. MacArthur Foundation, the Pfizer Foundation, the US Public
Health Service (R13-MHO66849, RO1-MH069864, and RO1T DAO16558), the
Fogarty International Center (FIRCA RO3-TWOO06481), the Pan American
Health Organization, Eli Lilly and Company, Ontho-McNeil Pharmaceutical,
GlaxoSmithKline, and Bristol-Myers Squibb

We thank the staff of the WMH Data Collection and Data Analysis
Coordination Centers for assistance with instrumentation, fieldwork, and
consultation on data analysis. The South Africa Stress and Health Study
(SASH) was specifically supported by the US National Institute of Mental
Health (RO1-MH059575) and Naticnal Institute of Drug Abuse with
supplernental funding from the South African Department of Health and the
University of Michigan.

None of the funders had any role in the design, analysis, interpretation of
results, or preparation of this paper. A complete list of all within-country
and cross-national WMH publications can be found at http/fwww hcp.med
harvard edu/wmh/. Dan Stein is supported by the Medical Research Council
of South Africa

Author details

'Department of Mental Health, School of Medicine, Moi University College of
Health Sciences, Eldoret. Kenya. "Dcpanmem cf Psychiatry and Mental
Health, University of Cape Town, Cape Town, South Africa 'Department of
Psychology, Harvard University, Cambridge, MA, USA. "Department of
Society. Human Development and Health, Harvard School of Public Health.
Boston. MA, USA

Received: 3 June 2013 Accepted: 25 February 2014
Published: 4 March 2014

References

1. MNock MK Borges G, Bromet E!, Cha (B, Kessler RC, Lee 5. Suicide and
suicidal behaviors. Epidemniol Rev 2008, 30(11:133- 154
Wotld Heaith Organisation: World Report on Violence on Vidlence and Health
Surmnmary. Geneva: World Health Organisation; 2002

3. World Health Organisation: The Global Burden of Disease: 2004 Update
Geneva: World Health Organisation; 2008

4 Kessler RC. Berglund P, Borges G, Nock M, Wang PS: Trends in suicide
ideation, plans, gestures, and attempts in the United States, 1990-1992
to 2001-2003. JAMA 2005, 293(20) 2487 - 2495



Atwoli et al. BMC Psychiatry 2014, 14:65
httoy/www.biomedcentral.com/1471-244X/14/65

20.

21

24

e ——
P

Y it

Kessler RC, Borges G. Wa'ters £F Prevalence of and risk factors far Iiretime

111

suicide attempts in the National Comorbidity Survey. Arch Gen Rs,rhlmr{"l’ -;.‘

1999, 56(7)617-626

Joe 5 Stein DY, Seedat S, Herman A, Witkams DR Non-fatal suicidal
behavior among South Africans: results from the South Africa Stress and
Health Study. Soc Psychiatry Psychiatr Epidemiol 2008, 43(6):454-461

Joe 5 Stein DJ, Seecat &, Herman A, Williams DR Prevalence and
correlates of non-fatal suicidal behaviour among South Africans, &
Psychiatry 2008, 192(4):310-311

Baldessarini &), Hennen 1. Geneties of suicide: an averview. Harv fRev
Psychuatry 2004, 12(1):1-13

Brent DA, Bridge J, Johnson 84, Connolly 1 Suicidal behavior runs in
families. A controlled family study of adolescent suicide victims. Arch Gen
Peychuatry 1996, 53(12):1145-1152

Brent DA, Mann /) Family genetic studies, suicide, and suicidal behavior.
Am J Med Genet C Sermin Med Genet 2005, 133(1)113-24.

Brent DA, Mann JJ. Familial pathways to suicidal behavior-understanding
and preventing suicide among adolescents. N Engl | Med 2006, 355
(2612719-2721.

Brent DA, Melnem n: Familial transmission of suicidal behavior. Psychiarr
Clin Notth Am 2008, 31:157-177.

Fgeland JA, Sussex IN: Suicide and family loading for affective disorders.
J Am Med Assoc 1985, 254(71915-918.

Kim (D, Seguin M, Therien N, Riopel G, Chanvky N, Lesage AD, Turecki G
Familial aggregation of suicidal behavior: 2 family study of male

suicide completers from the general population. Am J Psychigtr 2005,
162(5:1017-1019,

Mann 1], Ararigo VA, Avenevoli S, Brent DA, Champagne FA, Clayton P,
Curmer D, Doughernty DM, Haghighi F, Hodge SE, Kleinman J, Lehner T,
McMahon F, Moscicki EF, Oquendo MA, Panciey GN, Pearson J, Stanley B,
Terwiliger ), wenzel A- Candidate endophenotypes for genetic studies of
suicidal behavior. Bio/ Fsychiatry 2009, 65:556-563

Melhem NM, Brent DA, Ziegler M, lyengar S, <olko D, Oquendo M, Birmaher
B, Burke A, Zelazny |, Staniey B, Mann I Familial pathways to early-onset
suicidal behavior: familial and individual antecedents of suiddal behavior.
Am ) Psychiatr 2007, 164(9):1364-1370

Wenger PH, Kety 55, Rosenthai D, Schulsinge F, Onimann J, Lunde
Psychiatric disorders in the biological and adoptive families of

adopted individuals with affective disorders, Arch Gen Psychiarry 1986,
43(101923-929

Guree 0, Olagey B, Hwang 1, Chiu WT, Kessicr RC, Sampson NA_ Alonso J,
Andrage LH, Beautrais 4. Borges G, Bromet £ Bruffaerts R, De Girolamo G,
De Graaf R, Gal G, He Y. Hu C, twata N, Karam £G, Kovess-Masfety V,
Matschinger H, Moldovan MV, Posada-Villa J, Sagar R, Scocco P, Seedat S,
Tomov T Nock MK Parental psychopathology and the risk of suicidal

behavior in their offspring: results from the World Mental Health surveys.

Mol Psychiatry 2010, 16(121:1221-1233

Qin P, Agerbo £, Mortensen P8: Suicide risk in relation to family history of
completed suicide and psychiatric disorders: a nested case-control
study based on longitudinal registers. Loncet 2002, 360093400:1126-1130
Runeson 8. Asberg M: Family history of suicide among suicide victims.
Am J Pyychiatr 2003, 160(8)1525-1526,

Sorensen HJ. Mortensen EL. Wang AG. Juel ¥ Siiverton L Mednici SA
Suicide and mental u!lness in parents and risk of suicide in offspring: a
birth cohort study. Soc Psychiarr Psychiare Epidermiol 2009, 44(9).748-751
Stenager K, Qin P Individual and parental psychiatric history and risk
for suicide among adolescents and young adults in Denmark: a
population-based study. “oc Psychiatr Psychatr Epiderniol 2008,
43(111920-926

Oladey BD, Guiee O Parental memal disorcers and suicidal behavior in
the Nigerian survey of mental health and well-being. Arch Suicide Fes
2011, 1514)372-383

Wilkams DR, Herman &, Kessler RC. Sonnega |, Seedat 5, Stein DJ, Moomal
H, Wison CM: The South Africa Stress and Health Study: rationale and
design. Metab Brain Ors 2004, 19(1-2§135-147

Nock MK Hwang |, Samoson N, Kessier RC: Mental disorders, comorbidity,
and suicidal behaviors: results from the National Comorbidity Survey
replication. Mol Psychiarry 2009, 15(8)868-876.

Nock MK Hwang |, Samoson N, Kessler RC, Angetmeyer M, Beautras A,
Borges G Sromet £, Brutfaens R de Girolame G, De Graaf R, Florescu §,
Guireie 0, Haro JM, Hu C, Huang Y, Karam £G Kawakami N, Kovess V,

.---""

27

28.

29.

30

3

32

3

35

a7

19

41

42

43

45,

Page 9 of 10

—

Nawrns®

gﬂ"“’ﬂ

<Ila lﬁ.}gaﬁﬂ“[gmw Viana MC, Williams DR

s:of the associations among mental disorders and

~ _suictdat'bahavior: findings from the WHO world mental health surveys.

PloS Med 2009, 6:¢1000123

Demyttenaete K, Bruffaerts R, Posada-Villa J, Gasquet |, Kovess V, Lepine JP,
Angermeyer MC, Eernert S, de Girolamo G, Morosini P, Polidori G, Kikkawa T
Kawakami N, Ono Y, Takeshima T, Uda H, Karam EG. Fayyad JA, Katam AN,
Mneimneh ZN, Medina-Mora ME, Borges G, Lara C, de Graaf R, Orme! J,
Gureje O, Shen Y, Huang Y, Zhang M, Alonso ), et al. Prevalence,

severity, and unmet need for treatment of mental disorders in the
World Health Organization World Mental Health Surveys. 14MA 2004,
291(21)2581-2550,

Williams DR, Herman A, Stein D), Heeringa 5G, Jackson PB, Moomal H,
Kessler RC: Twelve-month rnemal disorders in South Africa; prevalence,
service use and demographic correlates in the population-based South
African Stress and Health Study. Psychol Med 2008, 38(2)211-220

Kessler RC, Ustun T8: The World Mental Health (WMH) survey initiative
version of the World Health Organization (WHO) Composite
International Diagnostic Interview (CIDI). int J Methods Psychiatr Res 2004,
13(2193-121

Andrews G, Peters L The psychometric properties of the Composite
International Diagnostic Interview, Soc Psychiatry Psychiatr Epidermniol 1998,
33(2):80-88.

Haro JM, Arbabzadeh-Bouchez S, Brugha T3, de Girolarmo G, Guyer ME, Jin
R Lepine JP, Mazzi F, Reneses B, Vilagut G, Sampson NA, Kessler RC
Concordance of the Composite International Diagnostic Interview
Version 3.0 {CIDf 3.0} with standardized clinical assessments in the
WHO World Mental Health surveys. Int J Methods Psychiarr Res 2006,
15(45167-180

Andreasen NC, Endicott J, Spitzer BL, Winckur G. The family history
method using diagnostic criteria, Reliability and validity. 4rch Gen
Psychiatry 1977, 34(101:1229-1235.

Kendler K5, Davis CG, Kessler RC The familial aggregation of common
psychiatric and substance use disorders in the National Comorbidity
Survey: a family history study. 8r J Psychiatry 1997, 170:541-545

Firon B: Logistic regression, survival analysis, and the Kaplan Meier curve.
J Am Star Assoc 1988, 83:414-425,

Woker KM Infrodiuction to Vanance Estimation. New York. NY: Springer-Vierlag: 1985
SUDAAN 9.0.2: Professional Software for Survey Data Analysis [computer
program]. Research Triangle Park NC. Research Triangle Institute; 2005
Wilfiarns SL. Witliams DR, Stein DJ, Seedat S, Jackson P8, Moomal H
Multiple traumatic events and psychological distress: the South Africa
stress and health study. J Trauna Siress 2007, 20(5):845-855

Angst J, Sellato R, Ries Merkangas K: Multimorbidity of psychiatric disorders
as an indicator of clinical severity. Eur Arch Psychiatry Clin Neurasci 2002
2524):147-154.

Hawton K. Houston K, Haw C, Townsend E. Harriss L: Comorbidity of Axis |
and Axis Il disorders in patients who attempted suicide. Am 7 Paychiairy
2003, 160(8):1494-1500.

Beardslee WR, Versage EM, Gladstone TRG: Children of affectively ill
parents: a review of the past 10 years. J Am Acad Child Adolesc Psychiatry
1998, 37:1134-1141

Vostanis P, Graves A, Melizer H, Goodman R, Jenkins R, Brugha TS
Relationship between parental psychopathology, parenting strategies
and child mental health- findings from the GB national study. Soc
Psychiatry Psychiatr Epidemiol 2006, 41:509-514,

Caspr A, Sugden &, Moffitt TE, Taylor A, Craig W, Harrington H, McCiay J,
ML Martin J, Braithwaite A, Poulton R: Influence of life stress on
depression: moderation by a polymerphism in the 5-HTT gene. Science
2003, 301(5631).386- 389,

Maoffint TE: The new look of behavioral genetics in developmental
psychopathology: gene-environment interplay in antisocial behaviors,
Psychol Bull 2005, 131(4):533-554.

Weissman MM, Klerman GL, Markowitz 15, Ouellette R Suicidal ideation
and suicide attempts in panic disorder and attacks. N [ngl / Med 1989,
321018)1 209-1214,

Kuramoto SJ, Stuart EA, Runeson B, Lichtenstein P, Langstrom N, Wiltox HC
Maternal or paternal suicide and offspring’s psychiatric and suicide-atternpt
hospitalization risk. Peciarrics 2010, 126(5)¢1026-e1032

Geulayov G, Gunnell D, Holmen T1, Metcaife C The association of parental
fatal and non-fatal suicidal behaviour with offspring suicidal behaviour



Atwoli et al. BMC Psychiatry 2014, 14:65 Page 10 of 10
http//www.biomedcentral.com/1471-244X/14/65

and depression: a systematic review and meta-analysis. Psychol Mex

201
42(8):1567-1580

feon Hi Hong P, Fava M, Mischoulon D, Nyer M. Inamori A, Sohn JH
Seonq 5, Cho MU Childhood parental death and lifetime suicide attempt

r \
E. LR L
: . i Pl
of the opposite-gender offspring in a nationwide community sample of ]
Korea. Suicide Life Threar Behav 2013, 43(6)593-610. l
48, Angold A Erkanli A, Costello EJ, Rutter M Precision, reliability and accuracy in H
the dating of symptom onsets in child and adolescent psychopathology.
| Child Psychol Psvchiatry 1996, 37(6)657-664 A
49 Harat J, Ruter M. Validity of adult retrospective reports of adverse ‘ ) 7
childhood experiences: review of the evidence. J Child Psychol Psychiatry CERI. Ehizeabape™ s o :
2004, 45(21260-271 ‘ — 4 B E Y
— i : ‘-\_ R ',A_‘W.
doiz10.1186/1471-244X-14-65 R s )
Cite this article as: Atwoli e al: Association between parental

peychopathelogy and suicidal behavior among adult offspring: results

from the cross-sectional South African Stress and Health survey. BMC
P achiatry 2014 1465

Submit your next manuscript to BioMed Central
and take full advantage of:

* Convenient online submission

* Thorough peer review

» No space constraints or color figure charges

= Immediate publication on acceptance

* Inclusion in PubMed, CAS, Scopus and Google Schaolar

* Research which is freely available for redistribution

Submit your manuscript at

www.biomedcentral.com/submit () BioMed Central






