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, CHAIRPERSON'S FOREWORD
On behalf of the Public Petitions Committee and pursuant to the provisions of Standing Order

227, it is my pleasant privilege and honour to present to this House the Repon of the

Committee on rhe Public Petition No. 13 of 2024 regarding the decriminalization of attemPted

suicide. The peririon was presenred ro the House pursuant to standing order No. 225 (2) (b)

by the Honourable Speaker of the National Assembly on behalf of Dr. Lukoye Atwoli, Professor

of Psychiatry and Dean at rhe Medical college of East Africa, Agha Khan University.

The petitioner prayed that the Committee recommend the repeal of Section 226 of the Penal

Code Cap 63 to decriminalise attempted suicide.

ln consideration of the Petition, the Committee collected views from the Petitioner, the Kenya

Law Reform Commission, the Office of the Attorney General and the Department of Justice.
The Committee observed that the High Courc in Constitutional Petition No. E045 of 2022' in its

Judgemenr dated 9s January 2025, declared Section 226 of the Penal Code unconstitutional for

vioLting Articles 27 (non-discrimination), Article 29 (on right to inherent dignity), and Article 43

(on right to health) of the Constitution. Further, the enforcement of the provision risks

undermining constirutional rights. Therefore, the Committee recommends the repeal of Section

226 of the Penal Code Cap 63 to decriminalise attempted suicide.

The Committee appreciares the Offices of the Speaker and Clerk of the National Assembly for
providing guidance and necessary rechnical support, without which its work would not have been

possible. The Chairperson expresses gratitude to the Committee Members for their devotion

and commitment to duty during the consideration of the Petition.

On behalf of the Committee and pursuant to the provisions of Standing Order 199, I wish to lay

rhe report on the consideradon of Public Petition No. 13 of 2024 by Dr. Lukoye Atwoli,

regarding the decriminalization of attemPted suicide on the Table of the House.

Signed: Date: 2_ rt-L) -
HON. MUCHA R BA, CBS, M.P.

ETITIONS COCHAIRP RSON. PUBLIC P MITTEE
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PART ONE

I. PREFACE

l.l E*abllchmcnt and Mandatc of the Commlttee
The Public Petidons Committee is esabllshed under dre provisions of Sanding Order 208A with
the following terms of rcference:

a) considering all public petitions tabled in the House;

b) making such recommendations as mny be appropriate with respect to the prayerc sought

in the petitions;

c) recommendlng whether the findings arlsing from consideration of a petition should be

debated; and

d) advlslng the House and repofting on all public petitions committod to iL

I
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l.2Committee Membership
The Public Petitions Committee was first constituted in October 2022 and reconstituted in March

2025, and comprises the following Members:

Chairperson
Hon. Muchangi Karemba, CBS, M.P

Runyenles ConstituencY
United Democratic Allian e (UDAI

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P

Turbo Constituency
United Democratic Alliance (UDA)

Hon. Patrick Makau King'ola, M.P.

Mavoko Constituency
Wioer mocratic Movem nt-l(enYa

(wpM-K)

Hon. Edith Vethi Nyenze, M.P.

Kitui West Constituency
Wioer Democratic Movement-Kenva

(wpM-K)

Hon. Maisori Marwa Kitayama, M.P.

Kuria East Constituency
United Democratic Alliance (UDA)

Hon. Joshua Chepyegon Kandie, M.P.

Baringo Central Constituency
United Democratic Alliance (UDA)

Hon. Beatrice Kadeveresia Elachi, M.P.

Dagoreti North Constituency
Orange Democ tic Movement

(opM)

Hon Suzanne Ndunge Kiamba, MP

Makueni Constituency
D emen

(wpM-K)

Hon. Nrwiga Patrick Munene, M.P.

Chuka lgambang'ombe Constituency
United Democratic Alliance (UDA)

Hon. Bernard Muriuki Nebart, M.P.

Mbeere South Constituency
lndependent

Hon. Bidu Mohamed Tubi, M.P.

lsiolo South
lubilee Parw (lP)

Hon. Peter lrungu Kihungi, M.P.

Kangema ConstituencY
United Democratic Alliance (UDA)

Hon. John Bwire Okano, M.P.

Taveta ConstituencY
Wiper Democratic Movement'Kenya

r\/vDM-K)

Hon. Peter Mbogho Shake, M.P

Mwatate Constituency
lubilee ParV 0P)

Hon. Sloya Clement Logova, M.P.

Sabatia ConstituencY
United Democratic Alliance (UDA)
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L3 Committee Secretariat
The secretariatcomprises:

Ms. Anne Shibuko
First Clerk Assistant

Mr. Willls Obiero
Clerk Assistant ll!

Ms. Patricia Gichane
Legal Counsel lt

Ms. Roselyne Niuki
Principal Serjeant-at-Arms

Mr. Calvin Karungo
Hedia Relations Officer lll

Mr. Leonard Machira
Principal Clerk Asiistant ll

Ms. Miriam Modo
First Clerk Assistant

Mr. Bernard Kipchumba
Clerk Assistant lll

Ms. Nancy Ouma
Research Ofiicer lll

Mr. Paul Shana
Serjeant-at-Arms

Mr. Peter Mutethia
Audio Oflicer
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PART TWO

2. BACKGROUND OF THE PETITTON

2. I lntroduction
'1 . public Petition No. 13 o12024 regarding the decriminalization of attempted suicide was

presented ro rhe House on I 3'h Augusq 2024, by che Speaker of the National Assembly

on behalf of Dr. Lukoye Arwoli, Professor of Psychiatry and Dean at fie Medical

College of East Africa, the Aga Khan Universiry.

2. The petitioner called for the repeal of section 225 of the Penal Code, which states that

"ony peson who ottempts to kill himself is guilty of o misdemeonour." Further, Section 36

provides for a general punishment for misdemeanours, that "when in this Code no

punishment is speciolty provided for ony misdemeonour, it sholl be punishoble with

imprisonment for o term not exceeding two YeoR or with o fine, or with both."

3. The Petitioner submitted that criminalising suicide afiemPts not only fails to address

underlying menal health issues but also perpetuares stiSma and shame surrounding

mental illness. This is despite the provisions of Section 2 of the Mental Health Act,

which defines and includes in its interPreBtion of a person with mental illness a person

with suicidal ideation or behaviour. Moreover, it inhibits accurate data collection and

hinders suicide prevention efforts.

4. He observed that Kenya remains one of the few countries with such legislation

criminalising attempted suicide. He averred that many countries have decriminalised

attempted suicide, allowing mentally ill patients access to the services thef require'

5. The Petitioner further suted that the continued application of the provisions

contradiccs rhe provisions of Article 43 of the Constitution that "(l) every person hos

the right to tfie hr'ghest ottoinoble stondord of heolth, which includes the right to heolthcore

services, including reproductive heolthcore ond (2) o person sholl not be denied emergency

medicol treotment"

6. The Petitioner argued that Secrion 226 of the Penal Code, read together with Section

36, was unreasonable as it created a barrier towards access to the highest attainable

standard of mental health care and emergency medical treatment.

7. Further, the Petitioner stated that the provision offends Article 28, which provides that
,,every person hos inherent dignity ond the right to hove thot dignity respeaed ond protected."

2.2 Petitioner's Prayers
8. The Petitioner prayed rhat the National Assembly, through the Public Petitions

committee, repeal Section 225 of the Penal code cap 63 to decriminalise attemPted

suicide.
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PART THREE

3. STAKEHOLDERS'SUBMISSIONS ON THE PETITION

3. I The Petitioner

On Tuesday, lst October 2024, the petitioner, Dr. Lukoye Atwoli, appeared before the
Committee and presented as follows-

9. The Petitioner informed the Committee that Ken/a remains one of the few countries
that still has legislation criminalizing suicide attempts, a leftover from colonial times. lt
is instructive that the former colonial power, the United Kingdom, repealed similar
legislation decades ago, affording mentally ill patients access ro the services they
require.

10. He urged the National Assembly to move with speed to repeal section 226 of the Penal
Code, and thereby guarantee dignity to our fellow citizens who suffer from mental
illness that includes suicidal ideation.

1'l . He observed that the Kenya National Commission on Human Righa has made an effort
through various initiatives to have che matter addressed. However, no satisfactory
repeal of section 226 of the Penal Code has been achieved.

12. He also clarified that the Constitutional petition No. E045 of 2022, before the High
Court of Kenya, sought to have Section 226 of the Penal Code declared
unconstitutional.. The petition, on the other hand, aimed to have Section 226 of the
Penal Code repealed.

'13. He further informed the Committee that Suicide attempc are classified in the
ps)rchiatric literature as a medical emergency requiring immediate intervention to
prevent serious iniury or death. There are evidence-based protocols that have been
developed for the management of a patient presenting with a suicide attempt" and all
these recoSnise this as a medical emergency.

14. The Petitioner also argued that Section 226 of the Penal Code prevented a person suffering
from a medical emerSency from accessing emergency treatmenq by directing them into the
criminal justice system instead of a health facility where they would receive life-saving care.
Therefore, the Section offended Article 43 of the Consritution of Kenya 2010, and should be
removed from the statute-

15. Funher, Anicle 27(4) and (5) of the Constitution prohibit discrimination by the State or any
person on grounds including health status and disability. Given that people suffering from
other illnesses such as diabetes mellitus and hypertension, and people having other signs of
psychological distress like depressed mood, severe anxiery and specific phobias are not
subiected by law to threats of arrest and arraignment for their illnesses, trearing people with
suicidal ideation and behaviour as criminals constitutes discrimination on grounds of health
status, and should not be allowed in the statute.
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16. Additionally, Article 28 of the Constitution of Kenya provides that every person has inherent

dignity and the riSht to have that dignity respected and protected. Categorising a person's

psychological distress and signs of mental illness as a criminal offence amounts to denying

rheir inherenr dignity, and punishing them for their symptoms is the exact opposite of
protectinS their dignity.

17. He further argued rhat respecting and protecting the dignity of persons with suicidal ideation

would mean rhey can be conveyed to a health facility where they will be assessed by a qualified

mental heahh professional and provided with the care [o take away the suicidal thoughts and

behaviours. Thus allowing them ro resume a dignified life as productive citizens of this republic

instead of spending the resr of their days as convicted criminals on account of their illness.

18.The Petitioner also noted that Section 226 of the Penal Code was enacted before

independence in the context of a very different social milieu in which the lives of the majority

of citizens were at the mercy of the colonial power. The science at the time had not advanced

sufficiently for society to acknowledge that suicide is the end-product of severe mental illness

or exrreme psychological and/or social distress that, if addressed, would significantly reduce

the risk of suicide and improve the menul health of the person'

19.He noted that globally, nine people die by suicide out of 100,000 Per year (2019); Kenya's

rate is 6 per 100,000. He cited a study using South African data that showed that the Presence
of mental illness among parens increased the odds of suicidal behaviour among their adult

offspring, and the greater rhe number of parental mental illnesses, the higher the risk of having

suicidal ideation.

20. He also referred to another study conducted in Mosoriot in Nandi Counry (Prevalence of
Psychiatric morbidity ln a community sample in Western Kenya), which found that I in 6
people in rhe communiry had made a suicide aftempt in their lifetime. The prevalence of
mental illness was also high, with almost half having had at least one mental disorder in their
lifetime.

21 .ln addition, the Peritioner noted that there were many reported cases of suicide attemPts in

hospitals in Kenya, and many reported suicides in the community, as evidenced by police and

administradve reports.

22, Funher, with worsening socio-economic circumstances and increasingly problematic social

relations, suicide rates and the prevalence of mental illnesses were increasing.

23. He also informed the Committee that the World Health Organization indicates that suicides

are prevenable, and the measures for prevention and control that include limiting access to
means, interacting with media for responsible reportinS of suicide, fostering socio-emotional
skills in adolescens, and early identification and management of those with suicidal

behaviours. He empasized that punishment was not one of the recommendations for handling

suicide in any setting.

24. ln Kenya, the Mental Health Policy 2015-2030 indicated that the high burden of untreated
mental illness in the country might be responsible for the daily reported cases of suicide,

among other social problems we face, and in the Mental Health Action Plan 2021-2025 the

5



Ministry of health empasized the implementation of a suicide prevention programme as a
priority action in achieving rhe Srratetic Oblective of Preventive and Promotive Mental
Health.

25. The Committee was also informed that the Presidential Taskforce report of 2020 titled
"Mentol Heolth ond Wellbeing- Towords Hoppiness ond Notionol Prosperity", recommended rhar
a National Suicide Prevention Programme be established with the role to restrict means,
conduct surveillance, education, access to treatment, decriminalisation, responsible media
reportinS, helpline, and crisis intervention.

26, On criminalization of suicide, the Petitioner observed that the Taskforce recommended that
there was a need to decriminalize suicide and amend other laws which are discriminatory and
use derogatory language, and that laws relating to the criminal iustice system be amended to
ensure people with mental health conditions are not discriminated against by criminalization
of symptoms of mental illness and get fair administration of iustice.

27. He further observed that the Mental Health Action Plan sought the development and
implementation of comprehensive national strategic interventions for che prevention of
suicide, with special acention to vulnerable groups identified as at an increased risk of suicide.
The strategies are to be implemented by the National and County governments, working in
collaboration with all stakeholders.

28.1n addition, he informed the Committee that one of the strategic activities in rhe Suicide
Prevention Strategy 1021-2026 is advocating for the decriminalization of suicide by repealing
Section 226 of the Penal Code-

29. The Petitioner cited a research anicle authored by Edith Kwobah, Steve Epstein, Ann Mwangi,
Debra Litzelman and Lukoye Atwoli titled Prevolence of psychiotric morbidity in o community
somple in Western Kenyo, which found that about 25% of the worldwide population suffers
from mental, neurological and substance use disorders. The article further found that up to
75% of atfected persons do not have access to the treatmenl ln addition, data on the
magnitude of the mental health problem in Kenya is scarce.

30. The Committee was informed that the research concluded by stating that a large proportion
of the community has had a mental disorder in their lifetime, and most of these conditions
are undiagnosed and therefore not treated. These findings indicate a need for strategies that
will promote the diagnosis and treatment of community members with psychiatric disorders.
To screen more people for mental illness, we recommend further research to evaluate a

strategy similar to the home-based counselling and testing for HIV and the use of simple
screening tools.

31. The Petitioner also cited another research article by Lukoye Atwoli, Matthew Nock, David
Williams and Dan Stein, titled Associotion between porentol psychopothology ond suicidol behoviour
omong oduk offspring results from tle cross-sectjono I South Africon Stress ond Heolth survey, He
noted that prior studies demonstrated a link between parental psychopathology and offspring
suicidal behaviour. However, it remained unclear what aspects of suicidal behaviour among
adult offspring are predicted by specific parental mental disorders, especially in Africa. 
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32. He stated that the results of the study were that the Presence of parental psychopathology

significantly increased the odds of suicidal behaviour among their adult offspring. More

specifically, parenral panic disorder was associated with offspring suicidal ideation, while

parental panic disorder, generalized anxiety disorder and suicide were significantly associated

with offspring suicide attempts. Among those with suicidal ideation, none of the tested forms

of parental psychopatholoty was associated with having suicide plans or amemPts. There was

a dose-response relationship between the number of parental disorders and the odds of
suicidal ideation.

33. The study concluded by stating that parental psychopathology increased the odds of suicidal

behaviour among their adult offspring in the South African context, rePlicating results found

in other regions. Specific parental disorders predicted the onset and persistence of suicidal

ideation or attempts in their offspring. He recommended further research into these

associations to determine the mechanisms through which parent psychopathology increases

the odds of suicidal behaviour among offspring.

3.2 Kenya Law Reform Commission
The Acting Secretary, Kenya Law Reform Commission, Mr. Peter Musyimi, vide a letter dated

206 May 2025, submitted as follows-

34.The Secretary stated that the World Health Organization Policy Brief on the Health Aspects

of Decriminalization of Suicide and Suicide Attempts names Kenya as one of only twenty-
three countries in the world which still criminalized suicide attemPts.

35,The Brief also stated that the criminalization of suicide perpetuates an environment thac

fosters blame and stigmatization towards people who attempt suicide and, at the same time,

fail to recognize the role of social, economic and cultural factors that play a role in suicide

and suicide artemprs. The Brief fumher states that the criminalization deters people from
seeking timely help and accessing interventions due to the fear of legal repercussions and

stigma.

36. He noted that the Mental Health Acq Cap. 248 defined a Person with mental illness as a

person diagnosed by a qualified mental health practitioner to be suffering from mental illness.

It included a person with suicidal ideation or behaviour.

37. He submiced that under the Act. therefore, a Person who has attempted suicide would be

seen more as a patient needing help than a criminal who should be punished. This was so

stated in the case of Republic v SWN (Criminal Case 20 of 201 9) [2022] KEHC 33 I 2 (KLR)

(7 luly 2022) (Sentence) where the High Court held thac 'hs the focts potently onnounce, here

is o youngwomon in need of treotnent, core ond protea)on. She is certoinly not o deronged criminal

in need of retribution ond conftnemenL"

38.|n the above case, the Commiuee was informed that the accused person was found to have

fatally stabbed her son, killing him immediately. She then turned the knife on herself three

rimes in an artempr to kill herself. One of the issues before the court was its role in sentencing

an accused person who was mentally ill.

7



39.|n conclusion, the Secreury recommended that attempted suicide should be decriminalized
in Kenya through the repeal of section 226 of the Penal Code.

3.3 Office of the Attorney General and Department of Justice
The Attorney General, vide a lecer dated 21" May 2025, submitted as follows-

40. The Attorney General cited the following Arcicles of the Constirution regarding non-
discrimination, protection of human dignity and the right to health in support of the petition:

Article 27 (4) of the Constitution provides that the State shall not discriminate direcrly
or indirectly against any person on any ground, including race, sex, pregnancy, marital
status, health satus, ethnic or social origin, colour, age, disability, religion, conscience,
belief, culture, dress, language or birth.

b. Article 28 of the Constitution provides that every person has inherent dignity and rhe
right to have that dignity respected and protected.

Article 43( l) (a) of the Constitution provides that every person has the right to the highest
attainable standard of health, which includes the right to health care services, including
reproductive health care.

41 , The Attorney General also cited a case: High Court in Kenyo Notronol Commission on

Humon Rights & 2 others v Atorney Generol: Direaor of Public Prosecutjons & 3 othen (lnterested
Porties): Low Society of Kenyo (Amicus Curioe) (Constitutionol Petiton E045 of 2022) [2025]
KEHC 6 (KLR) (Constitutionol ond Humon Righ:a) declored seaion 226 of the Penol Code

unconstitutionol for violotng Anicles 27, 28 ond 43 of the Constitution.

a

c

42. He informed the Committee rhal rhe
follows-

High Coun in the above-referenced case held as

Seaion 225 of the Penol Code offends At cle 27 of the Constttution by criminolizing o mentol heolth
issue, thereby endorsing discnminotion bosed on heolth, which is unconst tut onol. lt olso indignifies
ond disgroces viaims of suicidol ideotion in the eyes of the community for oaions thot ore beyond
their mentol control, which is o violation of Anicle 28. Ihe existence of Seaion 226 exposes the
survivon of suicide ond potentiol viaims with suicide ideotion to possib,e reprisols, thereby eroding
the right to hove the hiEhest otloinoble stondord of heolth envisoged in Afticle 43 (l) of the
Consitutton.

43. He submitted that Article 2 (6) of the Constitution provides that any rreary or convention
ratified by Kenya shall form part of the law of Kenya under the Constitution. Kenya is a

signatory to the World Health Organization Global Mental Health Action Plan 201 3-2030.
The overall goal of the action plan is to promote mental well-being. prevenr mental disorders,
provide care, enhance recoveDr, promote human rights and reduce the mortaliqr, morbidity
and disability for persons with mental disorders. One of the recommendarions in the Plan is

the decriminalization of suicide, suicide attempts and other acts of self-harm.

8



44. He also stated that to realize global commitments such as the Global Mental Health Action

Plan (2013-2030), the Ministry of Health developed the Kenya Mental Health Action Plan

(2021-2025). The Plan envisions a nation where mental health is valued and promoted, and

mental heafuh conditions are reared without stigmatization and discrimination. The Plan

provides a roadmap for securing reforms and building strong mental health systems with the

ultimate goal of attaining the highest standard of mental health in Kenya. The Plan proposes

explicitly the decriminalization of suicide and the amendment of laws which are discriminatory

and use derogatory language.

45. The Aaorney General concluded that, considerinS tle declaration by the High Court as

well as the national and global commitments, the Office of the Attorney General did not
obiect to the repeal of section 226 of the Penal Code as proposed by the Petitioner'

9



PART FOUR

4. COM}'IITTEE OBSERVATIONS
Upon hearing from the Petitioner, and examining submissions from the Kenya Law Reform
Commission, the Office of the Attorney General and Department of Justice, the Committee
observed as follows-

46. Section 226 of the Penal Code, which criminalizes attempted suicide, is a relic of colonial
legislation in commonwealth countries that no longer aligns with modern mental and public

health policies.

47. The High Court in Constitutional Petition No. E045 of 2022, in its Judgement dated 9'h

January 2025, declared Section 226 unconstitutional for violating Articles 27 (non-

discrimination), Article 28 (on right to inherent dignity), and Article 43 (on right to health)

of the Constitution. Therefore, the enforcement of this provision risks undermining
constitutional rights.

48, Criminalization of attempted suicide promotes stitma and barriers to mental health care

by deterring vulnerable individuals from seeking help.

49. Suicidal thoughts are internationally recognized as indicators of underlying mental health

conditions. Furthermore, the Mental Health Act Cap 248 includes persons with suicidal
behaviour within the definition of mental illness, classifring them as individuals who need

medical support and not punishment.
50. There is a need to align with global commitments on the decriminalization of suicide and

prioritization of human righu-based approaches to mental health, considering that Kenya

is a signatory to the WHO Global Mental Health Action Plan 201 3-2030.
51. The stakeholders that made submissions to the Committee, including the petitioner, the

Office of the Attorney General & the Depanment of Justice and the Kenya Law Reform
Commission, supported the repeal of Section 226 of the Penal Code.

10



PART FIVE

5. COMMITTEE RECOMMENDATIONS
52. Pursuant ro rhe provisions of Standing Order 227, the Committee responds to the Petition

as follows-

On the prayer that the Committee repeal Section 226 of the Penal Code Cap 63 to

decriminalize attempted suicide, the Committee notes that the High Court in

Constitutional Petition No. E045 of 2022 declared Section 226 unconstitutional. The

enforcement of the provision risks undermininS constitutional rights. Therefore, the
Committee recommends the repeal of Section 226 of the Penal Code Cap 63

to decriminalize attemPted suicide.

z-j\ o1b-rz,-
Signed:

HON. MUC NGI REMBA, CBS, M.P.

Date:

.LI A IE DEQC N P r rEt ta DETlTlatNs c.TMMITTEE

ffi
NA.TION,AL ASSEMBLYTHE

TABLED
BY:

CLERr( -A'l'
THE.TABLE:

PAPER , -

DATE: 23SEP 2025
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Annex 1:
Annex 2:

Annex 3:

ANNEXURES
The Adoptlon Ltst
Pubttc Petition No. 8 of 2024 regardlng amendment to the Penal Code to
provide for the offense of sextortion
l{inutes of the 56t Sltting of the Pubtlc Petitlons Committee held on 1st

October, Z)24
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PUBTIC PETTIONS COMMITEE

ADOPTION TISI

(i) Consideration and adoption of the Report on Public Petition No' 13 of 2024 W Dr' Lukoye
Atwoli, regarding decriminalization of attempted suicide.

Wq thc underslgned, hereby affx our signaturos to thls Report to afiirm our apprnoval:

DArE: I (
HOT{. TIEIIIBER rURE

I Hon. Muchargi Karemba,CBS, M.P.(Chaitperson) R
2 Hon. Janet Jepkcmtroi Sitienei, CBS, M.P.(Vice

Chairperson)
,-l

3 Hon. Patrick Makau King'ola, M.P.

4 Hon. Beatrice Kadeveresia Elachi, CBS, M.P.

5 Hon. Joshua Chepyegon Kandie, M.P.

6 Hon. Maisoti Marwa Kitayama, M.P.

7 Hon. Edith Vethi Nyenze, M.P.

8 Hon. Patdck Ntwiga Munene, M.P.

9 Hon. Bidu Mohamed Tubi, M.P.

10. Hon. (Eng.) Bcrnatd Muriuki Neban, M.P.

tt. Hon. Peter Mbogho Shake, M.P.

Hon. Suzanne Ndunge Kiamba, M.P.
t* {,-

12.
(-- 9---

Hon. John Bwire Okano, M.P.13.

I4- Hon. Sloya Clement Logova, M.P.

15. Hon. Petet Irungu Kihungi, M.P.
=L>"-1+'1



Thirteenth Pa rli ament Fourth Session

REPUBLIC OF KENYA
THE NATIONAL ASSEIABLY

IAINUTES OF THE 33RD SITTING OF THE PUB LIC PETITION scOMI,iITTEE HELD ON

THURSDAY . SEPT BER 18. 20 5. IN T1A5H CONFEREN cE ROOI. SERENA

BEACH RESoRT AT 02.00 Pl

PRESENT

l. Hon. Eric Muchangi Karemba, M.P. Chairperson

2. Hon. Janet Jepkemboi Sidenei, CBS, M.P. Vice-Chairperson

3. Hon. Beatrice Kadeveresia Elachi, CBS' M.P.

4. Hon. joshua Chepyegon Kandie, M.P.

5. Hon. John Bwire Okano, M.P.

6. Hon. Edith Vethi Nyenze, M.P.

7. Hon. Patrick Ntwiga Munene, M.P.

8. Hon. (Eng.) Bernard Nebart Muriuki, M.P.

9. Hon. Peter Mbogho Shake, M.P.

10. Hon. Maisori Marwa Kitayama, M.P.

I l. Hon. Suzanne Ndunge Kiamba, M.P.

12. Hon. Peter lrungu Kihungi, M.P.

APOLOGIES

I . Hon. Patrick Makau King'ola, M.P.

2. Hon. Bidu Mohamed Tubi, M.P.

3. Hon. Sloya Clement Logova, M.P.

SECRETARIAT

l. Mr. Leonard Machira

2. Ms. Miriam Modo

3. Ms. Anne Shibuko

4. Mr. Bernard Toroitich
5. Ms. Patricia Gichane

6. Ms. Nancy Akinyi

7. Ms. Roselyn Njuki

8. Mr. Peter Mutethia

Principal Clerk Assistant ll

Clerk Assistant I

Clerk Assistant I

Clerk Assistant lll
Legal Counsel ll

Research Officer lll
Senior Serjeant at arms

Audio Officer
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The Chairperson called the meetint to order at l0:00 am.With a Prayer

A lN./PPETC/2075I173| ADOPTION OF AGENDA

The Committee then adopted the agenda as listed hereunder on the proposal of Hon. Peter

lrungu Kihungi, M.P, and seconded by Hon. Suzanne Ndunge Kiamba, M.P.

AGENOA
1 . Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of P/No. 13 of 2024 regarding

Attempted suicide
6. Any Other Business
7. Adjournment

Decriminalization of

MlN./PPETC/2O2511741 CONFIRTAATION OF MINUTES OF PREVIOUS
SITTINGS

The Agenda was deferred.

MlN./PPETC/2O2511751 coNstDERATION OF P/NO. r3 0F 2024
REGARDING DECRIMINALIZATION OF ATTEMPTED
SUICIDE

Committee Observations

The Committee observed as fo[[ows*

(i) Section 226 of the Penat Code, which criminatizes attempted suicide, is a retic
of cotonial legistation in commonwealth countries that no tonger atigns with
modern mental and pubtic health policies.

(ii)The High Court in Constitutional Petition No. E045 of 2027, in its Judgement
dated 9. January 2025, dectared Section 226 unconstitutionat for viotating
Articles 27 (non-discrimi nation ), Article 28 (on right to inherent dignity), and
Articte 43 (on right to heatth) of the Constitution. Therefore, the enforcement
of this provision risks undermining constitutionaI rights.

(iii) Criminatisation of attempted suicide promotes stigma and barriers to mental
heatth care by deterring vulnerabte individuals from seeking help.

(iv) Suic'idat thoughts are internationatty recognized as indicators of underlying
mentat health conditions. Furthermore, the Mental Heatth Act Cap 248 inctudes
persons with suicidal behaviour within the definition of mental itlness,
ctassifying them as individuats who need medicat support and not punishment.



I t

(v) There is a need to atign with gtobat commitments on the decriminatization of
suicide and prioritization of human rights-based approaches to mentat heatth,
considering that Kenya is a signatory to the WHO Gtobal Mental Hea[th Action
Ptan 2013 2030.

(vi) The stakeholders that made submissions to the Committee, including the
petitioner, the Office of the Attorney General & the Department of Justice and
the Kenya Law Reform Commission, supported the repeal of Section 226 of the
Penat Code.

Committee Recommendations

On the prayer that the Committee repeal Section 226 of the Penal Code Cap 63 to
decriminatize attempted suicide, the Committee notes that the High Court in
Constitutional Petition No. E045 of 7022 declared Section 226 unconstitutional.
Therefore, the Committee recommends the repeal of Section 226 of the Penal
Code Cap 63 to decriminalize attempted suicide

Adootion of the Reoort

The Committee adopted the report having been proposed by Hon. Beatrice

Kadeveresia Elachi, CBS, M.P. and seconded by Hon. Suzanne Ndunge Kiamba, M.P.

tAtN.tPPCt2025t176: ADJOURNAAENT AND DATE OF NEXT MEETING

The Chairperson adjourned the meeting at 04:00 p.m. The date of the next
meeting witt ida 19th September 2025 at 10.00 a.m.

HON. MU GI EMBA, CBS, M.P.
CHAIRPERSON. PUBLIC PETITIONS COMMITTEE

2-) \\
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'Thirteenth Pa rlia men t Thi rd Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

MINUTES OF THE 56th SITTING OF THE PUBLIC PETITIONS COMMITTEE HELD ON

TUESDAY OCTOBER 1 2024 IN CONFERENCE ROOM 12 NEW WING MAIN
PARLIAMENT BUILDINGS AT .I 1.00. A.M
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1. Hon.
2. Hon.

3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon.

Nimrod Mbithuka Mbai, M.P
Janet Jepkemboi Sitienei, M. P.

(Eng.) Bernard Muriuki Nebart, M.P.
Joshua Chepyegon Kandie, M. P

John Walter Owino, M.P.
Ernest Ogesi Kivai, M.P.
Maisori Marwa K'itayama, MP
Edith Vethi Nyenze, M.P.

Patrick Makau King'ota, M.P.
Bidu Mohamed Tubi, M.P.
Peter Mboqho Shake, M.P.
Stoya Ctement Logova, M. P.

Caleb Mutiso Mule, M.P.
Suzanne Ndunge Kiamba, M.P.
John Bwire Okano, M. P.

Chairperson
Vice Chairperson

APOLOGIES

1. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.

IN ATTENDANCE

SECRETARIAT

1. Mr. Wittis Obiero
2. Ms. Patricia Gichane
3. Mr. Martin Sigei
4. Ms. Nancy Akinyi
5. Mr. Peter Mutethia
6. Mr. Ca lvin Karungo
7. Mr. Paut Shana

PETITIONERS

1. Hon. (Prof.) Phytis Bartoo, MP

2. Dr. Lukoye Atwoti

C[erk Assistant lll
Legal Counsel ll
Research Officer lll
Research Officer lll
Audio Officer
Media Retations Officer lll
Serj ea n t- at - Arms

1



MlN./PPETC/20241348:. PRELIMINARIES

The Chairperson catted the meeting to order at 11:00 am. and proceedings began with
prayers by Hon. Ernest Kagesi, M.P.

MIN,/PPETC/20241349i ADOPTION OF AGENDA

AGENDA

1 , Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Meeting with Hon. (Prof.) Phylis Bartoo, MP regarding-

- PlNo. 11 of 2024 regording the Woiver of the Elgeyo Border Settlement
Scheme No. 45 Settlement Fund Trustees Loan; and

- PlNo. 12 of 2024 regording Compensation of Residents of Crown Lond (LR

88312)(Sergoit Holding Ground) in Moiben Constituency.
6. Consideration of P/No. 13 of 2024 regarding Decriminalization of Attempted

Suicide
- lvleeting with Petitioner (Dr. Lukoye Atwoli)

7. Any Other Business
8. Adjournment

The Agenda was adopted to constitute business having been proposed by Hon. Nimrod
Mbithuka Mbai, M.P. and seconded by Hon. Maisori Marwa Kitayama, MP.

MrN./PPETC/2024/350: CONFIRMATION OF MINUTES OF PREVIOUS SITTINGS

The agenda was deferred.

MtN./PPETC/2024/351: MEETING WITH HON. (PROF.) PHYLIS BARTOO. MP

The Hon. (Prof,) Phytis Bartoo, MP appeared before the Committee and submitted as

fo[[ows-

P/No. 11 of 2O24 regarding the Waiver of the Elgeyo Border Settlement Scheme
No. 45 Settlement Fund Trustees Loan

Backqround to the Petition

1. Agricuttural Setttement Fund Trustees was established in '1963 under the Agricutture
Act (Cap 318 of the Laws of Kenya) Section 68, which was repeated by the
Agriculture Fisheries and Food Authority Act, 201 3.

2



2. The Fund is managed by the Ministry of Lands and Physicat Ptanning. lts mandate is
vested in the Settlement Fund Trustees Jointty by the Ministries of Lands, NationaL
Treasury lnterior and AgricuIture.

3. The Etgeyo Border Settlement Scheme is among the schemes estabtished under the
Fund in 1963 for agricuttural development and purchase of land with an initial
capital of Kshs 5000, aimed at facilitating setttement and development in the
region.

4. Over the years, due to various socio-economic factors and changes in [and
ownership, the burden of the arrears of [oan repayment has become unmanageabte
for the Current generation of residents.

5. Many famities inherited the debt without the corresponding assets or resources to
repay it. Further, the original purpose of the settlement trust fund has been
overshadowed by the financial strain it imposes on the community.

6. The debt incurred by the Elgeyo Border Setttement Scheme has grown
exponentialty over time, surpassing the initial capitat investment of Kshs 5000
hence becoming a significant barrier to the economic progress and wett-being of
the community by hindering their abitity to invest in essentiaI infrastructure,
education, health care among others.

7. The residents have over the years received demand notices regarding the arrears of
loan repayment with possib'itities of repossession of the land if the outstanding
amounts are not paid.

Pravers

8. The Petitioners prayed that the Committee-

(i)Engages the Setttement Fund Trustees with a view of seeking waiver of the
accumutated debt of Etgeyo Border Setttement Scheme by the community;
and

(ii) Makes any other recommendation or action it deems fit in addressing the
ptight of the Petitioners.

P/No. I 2 ol 2O24 regarding Compensation of Residents of Crown Land (LR 883/2)
(Sergoit Holding Ground) in Moiben Constituency.

Eackqround to the Petition

1. The Crown Land, LR No. 883/2, commonty' referred to as Sergoit Hotding Ground in
Moiben Constituency, Uasin Gishu County totatting 1500 acres was inhabited by
several ctans of the Sergoit Commun'ity who used it for grazing, water catchment
and cuttural activities before the tand was acquired by the colonial government.

3



2. The Sergoit Community surrendered the parcel to attow for estabtishment of pubtic
amenities such as schoots, colteges, potice stations, tree nurseries, among others
against a government commitment to compensate them.

3. White some famities received compensation by being given other parcets, many
others were left out as the land intended for their compensation was fraudutentty
acquired by individuats who continue to occupy it to date.

4.ln 1997, during the initial land atlocation to beneficiaries as compensations, some
individuals and entities were attegedty attocated parcets of tand irregutarty by the
then provinciat administration.

5. Fottowing comptaints against the compensation process by the residents, a
taskforce was formed in 2016 to investigate and address the anomaties which
subsequentty led to three sptinter groups due to internal disaqreements.

6. One of the groups subdivided the tand, drew i new map (Sergoit/Karuna Btock S)
which overlapped with the 1992 aUocations thus causing boundary disputes among
the residents.

7. The Sergoit Community and uncompensated landowners formed 6 Committee that
actively pursued the matter with the support of the County Commissioner who
ptaced a caveat on any transactions on Crown Land until the issues are resotved.

8. Out of the 1500 acres, onty 900 acres is occupied by genuine beneficiaries who are
atso facing displacement after the 2016 subdivision map. About 450 acres was
attegedty acquired and inhabited ittegatty by private devetopers white the rest of
1 50 acres is a water catchment area.

Prayers

9. The Petitioners prayed that the Committee-

(i) Engages the Ministry of Lands and Physical Planning, Public Works, Housing, and
Urban Development; and other retevant authorities with a view of investigating
the atteged irregutar land acquisitions, itlegat Compensation process and other
matpractices for Crown Land, LR No. 883/2 in Moiben Constituency, Uasin Gishu
County; and

(ii) Recommends the due compensation of a[[ rnembers of Sergoit Communrty who
surrendered their parcets of land for pubtic utitity; and

(iii)Makes any other recommendation or action it deems fit in addressing the ptight
of the Petitioners.

Committee Concerns

1. The Petitioner ctarified that the land originatly belonging to the community had
been taken over by the government for the purpose of constructing infrastructure.
ln compensation, the government resettted the community on approximately

4



1,500 acres of tand. However, the resettlement process was ptagued by
irregularities, with some individuals receiving inadequate land white others were
left out entirely.

2. Regarding the 2016 task force and its recommendations, the Petitioner
exptained that the county government had estabtished the task force, but it did not
comptete its report. lts mandate was eventuatly overshadowed by events as the
situation became increasingty hosti[e, compounded by interference from various
quarters.

3. ln terms of efforts to engage the National Land Commission, the Ministry of
Lands, or other authorities, the Petitioner reveated that they had not sought
intervention from these institutions due to a lack of trust, stemming from previous
mishandling of the issue.

4. Regarding the number of complainants, the Petitioner est'imated the figure to be
around 100 but acknowtedged that this number could rise, as compensation and
land disputes tend to evotve with the growth of families over generations. When
asked how genuine ctaimants coutd be identified, the Petitioner noted that they
had tived on their ancestral [and, and atthough the boundaries were unclear,
community members were famitiar w'ith each other.

5. On whether the community was resettled and compensated as families, the
Petitioner confirmed that they had been, and that relevant records coutd be
provided by the County Government of Elgeyo Marakwet.

Committee Resolution

After detiberations, the Committee resolved that the Petitioner provides additional
information regarding

a) A report by the County Commissioner on the matter;
b) List of original members of the community retocated from Etgeyo Marakwet

County;
c lnformation regarding the number and identity of the complainants;
d lnformation regarding the compensation criteria; and
e Any other relevant information that coutd facilitated the consideration of the

Petition.

MtN./PPETC/2024/352:, CONSIDERATION OF P/NO. 13 OF 2024 REGARDING
DECRIMINALIZATION OF ATTEMPTED SUICIDE

Meetine with Petitioner (Dr. Lukove Atwoli )

Dr. Lukoye Atwoti appeared before the Committee and presented as fotlows-

Backqround to the Petition

1. Section 225 of the Penal Code Cap 63 of the Laws of Kenya provides that "Any

person who attempts to ki[t himsetf is guilty of a misdemeanour".
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2. Section 36 of the Penal Code additionatly provides that "when ln this Code no

punishment is provided for any misdemeanour, it shatt be punishabte with
imprisonment for term not exceeding two years or with a fine, or with both"'

3. The net effect of these provisions is that a person who attempts suicide and is
charged and convicted of the same in a court of law is liabte to imprisonment, a

fine, or both.

4. The consequence of these provisions is that persons suffering from mental ittness,

who often develop suicidal thoughts and may attempt to kitl themsetves, knowing
that their symptoms carry the risk of arrest and prosecution, witt not present
themsetves for treatment and the care they need in order to improve their mental
heatth and reduce or etiminate their risk of suicidat behaviour.

5. The Constitution of Kenya, in Articte 43, provides that: (1) Every person has the
right-(a) to the highest attainable standard of heatth, which inctudes the right to
health care services, inctuding reproductive heatth care... (2) A person shat[ not be
denied emergency medicat treatment.

6. Section 226 of the Penat Code creates an unreasonabte and potentiatty fatat barrier
to access to the hiq,hest attainable standard of mental health care, and often
resutts in deniat of emergency medical treatment for persons who may contemptate
or attempt suicide, for fear of prosecution and punishment. For this reason section
226 of the Penat Code contravenes the Constitution, and atso offends the right of
every Kenyan to be treated with dignity as provided for under Article 28 of the
Constitution.

7. Kenya remains one of the few countries that stitl have legistation criminalizing
suicide attempts, a leftover from colonial times. lt is tnstructive that the former
cotonial power, the United Kingdom, repealed similar tegistation decades ago,

affording mentatly ilt patients access to the services they require. Many

other countries that

8. This petition urges the House to move with speed to repeal section 226 of the Penal

Code, Cap 63 of the Laws of Kenya, and thereby guarantee dignity to our fetlow
citizens who suffer with mental itlness that includes suicidaI ideation.

9. The Kenya Nationat Commission on Human Rights has made effort through various
initiatives to have the matter addressed but so far, no satisfactory repeal of
section 226 of the Penal Code has been achieved.

'10. The matter has not been adjudicated upon by a competent court jn which the
Petitioner was a party. However, the responsibility to decriminatise attempted
suicide requires a legistative process through repealing of Section 226 of the Penat

Code.

'11. The Constitutional petition No. E045 of 2022 before the High Court of Kenya

sought to have Section 226 of the PenaI Code declared unconstitutionat which was

6



a different objective from this petition. This petition seeks to have Section 226 of
the Penal Code repeated.

Pravers

The Petitioner prayed that the Committee investigates the matter and makes
appropriate recommendations.

Committee Concerns

The Petitioner clarified that attempted suicide is not exctusivety caused by
mental illness. Mental heatth, as defined, encompasses a range of psychotogical
distress and operates on a spectrum.

2. Regarding the percentage of mental illnesses linked to suicide attempts, the
Petitioner noted that mentaI heatth is significantty correlated with suicide.
Specificatty, the risk of depression leading to suicide is around 80 percent, as
individuats with depression are more tikety to attempt suicide. Therefore, mental
ittness is the strongest predictor of suicide attempts.

3. Concerning the urgency of decriminalizing attempted suicide, the Petitioner
explained that the proposal stems from a Presidential directive issued in 2016 in
response to the mentaI heatth crisis. This directive led to the formation of a task
force that recommended decriminatization. Additionatty, research conducted in
Mosoriot identified key factors contributing to mental iltness, reveating that half
of the comnrunity had experienced mental heatth issues, with many attempting
suicide using pesticides.

4. On the delay in repealing Kenya's law criminalizing attempted suicide, the
Petitioner indicated that no significant movement had been made towards its
repeal, emphasizing that now is the time to act. Furthermore, countries such as
Ghana, Botswana, and Pakistan have atready repeated similar [aws, which were
inherited from cotonial powers that themselves repea[ed the law in 1961 .

5. Addressing concerns about whether Kenya has enough psychologists and
qualified personnel to manage mental health issues, the Petitioner stated that
no country has sufficient mental health workers. ln Kenya, there are about 150
psychiatrists, and white the number is increasing, more resources need to be
invested in mental health to meet growing demands.

6. Regarding whether the Shakahola incident was an example of attempted
suicide, the Petitioner stated that he did not have fult access to the report on the
matter. However, he noted that the generat understanding is that the victims
were coerced by a retigious leader into actions that led to their deaths, which
would not be ctassified as suicide, as suicide originates from an individuat's own
witt.

7



Commlttee Rerolutim

After detiberations, the Committee resolved to engage retevant stakeholders on the
Petition.

,ruN./PPfiC/2024/353: ADJOURNI{ENT AND DATE OF NEXT l,lEETlNG

The Chairperson adjoumed the meeting at 2:30 p.m. The next meeting witl be hetd on
Wednesday, znd October 2024 at 11:00 a.m.

Sig:.....

g (CHATRPERSON).

tq-
Date........[..1..... {.t A^
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THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (THIRD SESSION)

CONVEYANCE OF PUBLIC PETITION

(No, 13 of2024)

REGARDING DECRIMINALIZAT]:ON OF ATTEMPTED SUICIDE

1. Honourable Members, Article 119 of the Constitution accords any person the
right to petition Parliament to consider any matter within its authority. Further,

Standing Order 225(2)(b) requires the Speaker to report to the House any Petition

other than those presented by a Member.

2. In this regard, Honourable Members, I wish to report to the House that my
office has received a Petition from Dr. Lul<oye Atwoli of Identification Card No.

1441rc0(6, a Citizen, Professor of Psychiatry and Dean at the Medical College of
East Africa, the Agha Khan University is calling for repeal of section 226 of the

Penal Code on attempting suicide.

The Petitioner states that section 226 of the Penal Code (Cap 63 of the Laws of
Kenya) states that "any person who attempts to kill himself is guilty of a
misdemeanour'l Further, section 36 provides for a general punishment for
misdemeanours that, and I quote, "when in this Code no punishment is specially
provided for any misdemeanour, it shall be punishable with imprisonment for a
term not exceeding two years or with a fine, or with both."

Honorabte Membersrthe Petitioner holds that criminalizing suicide attempts not
only fails to address underlying mental health issues but also perpetuates stigma

and shame surrounding mental illness. This is despite the provisions of section 2

of the Mental Health Act (Cap 248) which defines includes in its interpretation of
a person with mental illness as a person with suicidal ideation or behaviour.

Moreover, it inhibits accurate data collection and hinders suicide prevention

efforts.

5. The Petitioner clarifies that Kenya remains one of the few countries with such a

Iegislation criminalizing attempted suicide, He avers that many countries

decriminalized aftempted suicide allowing mentally ill patients access to the

services theY require'



6. Honorable Members, the Petitioner further states that the continued application

of the provisions contradicts the provisions of Article 43 of the Constitution that
,,(1) every person has the right-to the highest affainable standard of health,

which inctudes the right to health care seruices, including reproductive health care

and; (2) a person shall not be denied emergency medical treatment"'

7. The Petitioner concludes and holds that section 226 of the Penal Code (Cap 63 of

the Laws of Kenya) read together with section 36 is unreasonable; and, potentially

creates a barrier towards access to the highest attainable standard of mental

health care and emergency ,medical treatment. Further, the Petitioner states that

the provision offends Article 28 wlrich provides that "every person has inherent

dignity and the right,to have that dlgnity respected and proteded."

lr
B. F{onourahle Members, i1ir liqnt of the foregoing, the Petitioner seek &

intervention of the NationaliAssembly in repealing section 226 of the Penal Code

Cap 63 to decriminalize attempted suicide.

9. Honourable Membdrs, having determined that the matters raised by the

Petitioner are well within the authority of this House; and fudher, that the matters

raised in this Petition are not pending before any court of law, constitutional or

legal body, I hereby commit the Petition to the Public Petitions Committee for

consideration pursuant to Standing Order 2084.

10. The Committee is required to consider the Petition and report its findings to the

House and to the Petitioner in accordance with standing order 227(2)'

e
ank you.

THE RT. HON SES F. M. WETANG
,UL.A, EGH, MP

SPEAKER OF E NATION SSEMBL

Date 8 g le*
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person lvho attempts suicide is guilty of a misdemeanour lvhich is punishable with imprisonment

for a term not exceeding two yeani or with a fine, or both, as per the provisions of section 36 of
the Penal Code. That accordingly, mentally ill persons who often develop suicidal thoughts will

not present themselves lor the treatment and care they need in ordcr to improve their mental

health, for fear of arrest and prosecution.

The prayer as contained in the Petition is for the National Assembly to repeal Section 226 of the

Pcnat Code, Cap 63 of the Laws of Kenya as it contravenes Article 43 of the Constitution that

guarantees every percon the right to the highest attainable standard of health. The said section

further offends the right ofevery Kenyan to be treated with dignity as provided for under Article

28 ofthe Constitution, including persons who suffer from mental illness and suicidal ideation.

We have perused the Constitution, the Petition to Parliament (Procedure) Lct,2012 (hereinafter

referred to as 'lhe Act") and the National Assembly Standing Orders and advise that the Petition

as presented satisfies the requirements of thc Petition to Parliament (Procedure) Act, 2012 and

the National Assembly Standing Orders.

In the circumstances, the Petition may therefore be tabled in the House.

MBRCY G. KINYUA
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TO THE DEPUTY CLERK, NATIONAL ASSEMBLY

THRO: TTIE DIRECTOR LEGAL SERVICDS, NATIONAL ASSEMBLY

TIIRO': TEm, DEPUTY DIRICTOR, NATIONAL ASSEMBLY

TERO: PRINCIPAL LEGAL COIINSEL II

FROM: LEGALCOUNSELII

DATE: l6rsOCTOBER,2023

RE: PETIIION TO REPEAL SE ON 225 OF TIIE PENAL CODE

The above matter refers and your instructions to the lrgal Directorate to peruse and establish

whether the Petition dated 116 September, 2023 by Dr. Lukoye Atwoli complies with the law

and the National Assembly Standing Orders.

The Petitioner avers that he is a psychiakist involved in the care of mentally ill persons,

including those at high risk ofsuicidal atterpts. The Petitioner further avers that he is concemed



that section 226 of the Penal code provides that a person who attempts srricide is guitty of a

misdemeanour which is punishable with imprisonment for a term not exceeding two years or

with a fine, or botl.r, as per the provisions of section 36 of the Penal Code. That accordingly,

mentally ill persons rvho often develop suicidal thoughts will not present themselves for the

treatment and care they need in order to improve their rnental health, for fear of arrest and

prosecution.

The prayer as containeti in the Petition is for the National Assembly to repeal Section 226 of the

Penal Code, Cap 63 of the Laws of l(enya as it contravenes Article 43 ofthe Constitution that

guarantees every person the right to the highest attainable standard of health. The said section

further offends the right ofevery Kenyan to be treated with dignity as provided for under Article

28 ofthe Constitution, inctuding persons who sutIer from mental illness and suicidal ideation'

we have perused the constitution, the Petition to Parliament (Procedure) t\ct, 2012 (hereinafter

referred to as "tlre Act") and the National Assembly Standing Orders and advise as hereunder:

a) The Petition is not in the form set out in the Schcdule to the Act and the Third Schcdule

to the Standing Orders contrary to Section 3 ofthe Act and Standing Order 223 (l);
b) The Petition does not contain the identification number of the Petitioner contrary to

Section 3 (i) ofthe Act and Standirrg Order 223 ( l)(i); and

c) The subject mauer ofthe Petition is not indicated on evely sheet of thc Petition contrary

to Section 3 (e) of tlie Act and Standing Order 223 (l)(e);

Notwithstanding the fact that the Petition as presented does not fulty satisfy the requirements of

the Petition to Parliament (Proceclure) Act, 2012 and the National Assernbly Standing orders, we

advise that as per the provisions of Article I l9 of the Constitution and Standing Order 219, the

Petitioner's praycrs fall under the ambit of mafters which the House has authority to consider as

contemplated in Articles 94 and 95 of the Constitution.

The Mental Health Act Cap 248 was enacted to provide for the care, treatment and

rehabilitation ofpersons with mental illness. The Act defines a "person with mental illness" as

a person diagnosed by a quatified mental health practitioner to be suffering from mental illness,

and includes a person with suicidal ideation.

Section 3 of the Act provides that a person with mental ilhess has a right to receive reasonable

care, assistance and protection from their family and the State. Further, Section 3A of the Act

provides that a person rvith mental illness has a right to t[e highest attainable standard of mental

health services including the right to appropriate, affordable, accessible physical and mental

medical health care, counselling, rehabilitation and after-care support.
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Accordingly, imprisoning or punishing a person with mental illness for attempted suicide as

provided under the Penal Code, anlounts to denial of that person to mental health services in
contravention with the Constitution and the Mental Health Act.

More importantly, Article 27(l) and (2) of the Constitution provides that every person is equal

before the law and has the right to equal protection and equal benefit ofthe law and this equality

includes the full and equal enjoyment ofall rights and fundamental freedoms.

Article 27(4) further provides that the State shall not discriminate directly or inclirectly against

any person on any ground, including health status and disability.

A person with mental health illness suffers from cognitive disability and Scction 28 of the

Mental tlealth Act provides that such persons should be protected from discrimination. Further,

Section 3K of the Mental Health Act provides drat a person with mental illness has a right to

recognilion before the law and shall enjoy legal rights on an equal basis with other persons in all
aspects of life.

The Mental Health Act obligates the Government to provide the necessary physical and

technological infrastructure for the care, rehabilitation and provision of health services to persons

with nrcntal illness. I'urther, the Government is required to put in place mechanisms to ensure

the rights ofpersons n,ith mcntal illncss are lealised.

Accordingly, Section 226 of the Penal Code is inconsistent with Articles 27, 28 and 43 of the

Constitution and should be repealed to protect the rights ofpersons with mental illness.

In the circumstances, the Petition may therefore be tabled in the House.

&
MERCY G. I(INTYUA

J



Nairobi, 00100 Kenya
Ukave-a!i/ol1@a8!€d!

i he Aga Khan UnrversltY
Medical College EA
PO Box 30270. Nahobi

Universrty Centre '

3d Parklands avenue
Cell Phone: +254 722 943397

frll t,flt")/'

Lukoye Atwoli, MBS, MBChB(Moi), MMed Psych(Nbi), PhD(Gape Town), IFAPA

The Clerk
National Assembly

(l bL?elbt=s

o9 IP
via email: cna@parliament.so.ke ?t<,^, *,\aar^.) a

t(
1 1 September 2023

Dear Sir,

Re: Petition to reoeal section 226 of the DEnal code

LO

1. I am a Professor of Psychiatry and the Dean at the Medical college East Africa, the
Aga Khan University. I am also the Vice-Director of the Brain and Mind Institute at the
Aga Khan Universiiy. I have previously served as the Vice-President of the Kenya

MLdical Association, and lam currently the Secretary-General of the African
Association of Psychiatrists. I am also serving as the President of the African college
of Neuropsychopharmacology.

2. Professionally, I Co-Chair the Board on Global Health at the US National Academies
of science, Engineering, and Medicine. I am also the current chair of the Board of
Mathari National Teaching an'd Referral Hospital.

3. As a psychiatrist, I am involved irr the care of mentally ill persons, including those at

high risk of suicidal attempts, and lwrite to you today to raise a concern on the
legislative environment in which I operate, and to propose a legislative remedy for
these shortcomings. AII rnental health workers in Kenya operate under the same
limitations, and peisons suffering from mental illness are receiving suboptimal care as

a result.

4. Section 226 of the Penal Code Cap 63 of the Laws of Kenya provides that "Any

person who attempts to kill himself is guilty of a misdemeanour''

5. Section 36 of the Penal Code additionally provides that "When in this Code no
punishment is provided for any misdemeanour, it shall be punishable with
imprisonment for a le1m nglelg.eed!4g twqyears or wi.th a fing, or w-ith b!th."

6. The net effect of these provisions is that a person who attempts suicide and is
charged and convicted of the same in a court of law is liable to imprisonment, a line,
or both.

The consequence of these provisions is that persons sutfering from mental illness,

who often develop suicidal thoughts and may atternpt to kill themselves, knowing that
their symptoms carry the risk of arrest and prosecution, will not present themselves for
treatment and the care they need in order to improve their mental health and reduce
or eliminate their risk of suicidal behaviour.
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(1) Every person has the right-
(a) to the highest attainable slandard of health, which includes the right to health

care services, including reproductive health care...
(2) A person shall not be denied emergency medical treatment.

9. I hold that section 226 of the Penal Code creates an unreasonable and potentially
fatal barrier to access to the highest attainable standard of mental health care, and
often results in denial of emergency medical treatment for persons who may
contemplate or attempt suicide, for fear of prosecution and punishment. For this
reason I would argue that section 226 of the Penal Code contravenes lhe constitution,
and also offends the right of every Kenyan to be treated with dignlty as provided for
under Article 28 of the Constitution.

10. Further, it is clear that Kenya remains one of the few countries that still have
legislation criminalizing suicide attempts, a leftover from colonial times. lt is instructive
that the former coloniat power, the United Kingdom, repealed similar legislation
decades ago, affording mentally ill patients access lo the services they require. Many
other countries that had similar legislation have repealed it over the years.

11. My petition to the National Assembly is to urge the House to move with speed to
repeal section 226 of the Penal Code, Cap 63 of the Laws of Kenya, and thereby
guarantee dignity to our fellow citizens who suffer with mental illness that includes
suicidal ideation.

12. To this end I request your honourable office to transmit this petition to the National
Assembly Health Committee for processing and introduction of the appropriate
legislation to the House in order to repeal section 226 of the Penal Code.

'13. I remain available to provide additional information on this subject should I be asked
to do so by the Committee, or by your honourable office.

Sincerely,

a
JT/'t\c:-'l

LUKOYE ATWOLI MBS, MBC\B (Moi), MMed Psych (Nairobi), PhD (Cape Town), IFAPA
Professor of Psychiatry and Dean, Medical College East Africa
Vice-Director, Brain and Mind lnstitute
The Aga Khan University
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Nairobi. 00100 Kenya
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Lukoye Atwoti, MBS, MBChB(Moi), MMed Psych(Nbi), PhD(cape Town), IFAPA

The Clerk
National Assembly
via email: cna@oarliamen t-oo.ke

11 September 2023

Dear Sir,
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Re: Petition to repeal section 226 of the oenal code

1. I am a Professor of Psychiatry and the Dean at the Medical college East Africa, the

Aga Khan University. I im also the Vice-Director of the Brain and Mind lnstitute at the

Aga Khan Universily. I have previousty served as the Vice-President of the Kenya

Mldical Association, and lam currently the Secretary-General of the African

Association of Psychiatrists. I am also serving as the President of the African College

of Neuropsychopharmacology.

2. Professionally, I Co-Chair the Board on Global Health at the US National Academies
of Science, Engineering, and Medicine. I am also the current chair of the Board of
Mathari National Teaching an'd Referral Hospital.

I
3. As a psychiatrist, I am involved in the care of mentally ill persons, including those.at

high;is[ of suicidal attempts, and lwrite to you today to raise a concern on the

lelislative environment in which I operate, and to propose a legislative remedy for
these shortcomings. All mental health workers in Kenya operate under the same

limitations, and persons suffering from mental illness are receiving suboptimal care as

a result.
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(1) Every person has the right-
(a) to the highest attainable standard of health, which includes the right to health

care seryices, including reproductive health care...
(2) A person shall not be denied emergency medical treatrnent.

9. I hold that section 226 of the Penal Code creates an unreasonable and potentially

fatal barrier to access to the highest attaindble standard of mental health care, and
often results in denial of emergency medical treatment for persons who may
contemplate or attempt suicide, ior fear of proseci.ltion and punishment. For this

reason I would argue that section 226 of lhe Penat Code contravenes the constitution,
and also otfends ihe right of every Kenyan to be treated with dignity as provided for
under Article 28 of the Constitution.

10. Further, it is clear that Kenya remains one of the few countries that still have

legislation criminalizing suicide attempts, a leftover from cotonial times. lt is instructive

that the former colonial power, the United Kingdom, repealed similar legislation

decades ago, affording mentally ill patients access to the services they require. Many

other countries that had similar legislation have repealed it over the years.

11. My petition to the National Assembly is to urge the House to move with speed .to
repeal section 226 of the Penal Code, Gap 63 of the Laws of Kenya, and thereby
guarantee dignity to our fellow citizens who suffer with mental lllness that includes

suicidal ideation.

12. To this end lrequest your honourable office to transmit this petition to the National

Assembly Healttr Committee for processing and introduction of the appropriate

legislation to ihe House in order to repeal section 226 of the Penal Code.

'13. I remain available to provide additional information on this subject should I be asked

to do so by the Committee, or by your honourable office.

Sincerely,

LUKOYE ATWOLI MBS, MBChB (Moi), MMed Psych (Nahobi), PhD (Cape Town),|FAPA
Professor of Psychiatry and Dean, Medical College East Africa
Vice-Director, Brain and Mind lnstitute
The Aga Khan University
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THE NANONAT ASSEMSTY

c/o rHE cr.ERK

XENYA NATIONAL ASSEMBLY

PARTIAMENT BUITDINGS

P.O BOX 41842-00100

NAIROBI

l(TNYA

Email: clerk@ oarlianren t.Eo.lre

14 Dlcember 202f,

CC:

1. The chairperson, Health Committee;

2. The chalrperson, Justi€e and tegalAtfalrs committee;

3. The ChairPerson, PubliE Petitions Committee'

RE: PEIlnoN To THE NAnoNAtAssEMBLY UNDER ARTICIES 37 AND 119 oF THE cONSTlTuIloN'

PETITIoN TO PARIIAMENT (PRoC€DUREI ACr (2012) a sTAtlDlNG ORDER 21e oF THE tlATloNAt

ASSEMBLY STANDING ORDERS CONCER!iING AlI URGENI APPEAL FOR REPEAT OF SECTION 226 OF

TH€ PEIIAL COOE.

l, the undersigned:

citizen of the R:Public of Kenya (10 nunlber 14413806) and Profesior oF PsYchiatry aod the D'an al

theMedicalcollegeErstAiric!,theAgaKhanUniversity'lamalsotheDeputyDirectoroftheErain
and Mind ln5titute at the Aga Khan Univertlty'

I have previously served as the Vice'President of the KenYa Medical As5ociation' and I am currently

the secretary-General of the Airican Associatlon of Psychiatrists l am also serving ar the President of

the African college of Neurop:ychopharmacology'

Professionally, I co'chair the Soard on Global Health at the U5 N'tional Academies of Science'

;;;;;;;;;;:ffi;cine. I am atso tr,e current char. of the soard of M.thari Nauonar reaching

,"a'*""".i n*rn.l. I am honoured to be a member of the Us National AcademY of tuledicine' and

an int"rn. tionrt i"tfow of the American P5ychiaric tusociation'

!U!h to brlng to the attentlon of the National Assembly the urgent need to repeal section 226 of the

.n, aoo", In ,, own behalf and on behalf of other citizens of the Republlc of Kenya'

I humbly draw attention of the house on the followingl

1. I HAT Section 226 of the Penal code cap 63 of the laws of KenYa provides that "Anv person

rvho attempts to kill himself it tuilty of a rnisdemeanour"'

2.THATSeciio^36oFthePenalcodeadditiona|lyprovidesthat,uJhenlnthiscodeno
puni5hment is provided for any misdemeanour' it shall be punishable with imprlsonment for

a tetm not exEeeding two years or with a fine' or wlth both'"

(.
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3. THAT the net etfBct of these provislons is that a persor who attemptJ tuicide and ls charged

and convicted of the same in a court oF law is liable to imprisonment, a fine, or both.

4 THAT the consequence of these provisions i5 that persons sufferiog From mental lllnes5, who

often develop suicidal thou8hts and may attempt to kill themselves, knowing that lheir

symptoms carry the ri5k of arrest and prosecution, will not present themtelves for treatment

and the care they need in order to improve their mental health and reduce or eliminate their

rlsk of sulcidal behaviour.

5. THAT the constitution of Kenya, in Article 43, provides that: (1) Every person has the right-

{a) to the highest attainable standard of health, whlch lncludes the right to health care

services, including reproductive health care... (2) A person shall not be denied energeocy

medicaltreatment.

6. THAT I hold that section 225 of the Penal Code creates an unreasonable and potentiallY fatal

batrier to access to the highest attainable standard of mental health care, and often results

In denial of eme[Bency medlcal treatment for persons who may Eontemplate or attempt

suicide, for fear ofrprosecutio;r and punishment. For thi5 reason I would argue that Section

225 of the Penal ctrde contraverles the constitution, and also offends the right of every
I

Kenyan to be trealEd with dignitv as provided for under Article 28 of the constitution-
..1

7. THAT furthe., it i! ;lear thal Kenya remains one of the few countriet that stlll have

legislatlon crimlnall,rinE suicide attempts, a leftover from colonial times ltis lnstructive that

the former colo-niaipower, the United Kingdom, repealed iimilar lggislation decade5 ago,

affording mentallyill patients access to the services they requlre- Many other countrles that

had slmilar leai;latrfn have tepealed it over the years-l
8. THAT this petition [o the NationalAssembly is to urge the House to move v/ith sp3ed to

repeal section 225 of the Penal Code, Cap 53 of the Laws of Kenya, and theieby guarantee

dignity to our fellow citizens rvho suffer with mental lllness that includes ruicidal ideation.

9. THAT lconfirm that the Kenya National Commission on Human Rights hat made eFforts

through variou5 laitiatives to have the matter addressed but to far, no satisfaclory tepeal of

section 225 ofthe PenalCode has been achieved.'

10. THAT I confirm that this matter has not been adjudicated upon bY a competent (ourt ln

which lwas a pa rty.

11. THAT I submit that the responsibility to decrimlnalise attempted suicide requires a

legislative procets th.ough repealing of Seqtion 226 of the Penal Code.

12. THAT the Constitutional petition No. E045 of 2022 before the High court of Keflya seeks to

have Sestion 225 of the Penal Code declered unconstitutional which is a different objective

from this petition. Thi5 petition to the Na tional Assembly seeks to have Section 226 of the

Penal code repealed.

I P..liament of (eny;, 'Oecrirflinalise suicidrl tendencies, knchr tell5 senate rhakahola romminee'
Ise.ru!cidal-t -tell atc-shika eb.ji!.!t4lEe>

a(re5sed on 14 oecember 202l.
And, ontoin8 Constitrrrionil Petirion No. E045 ol 2022 befo.e the High Court of Kenya at Nai.obi

L



13. THAT lconlirm the lssue of repealing Sertion 226 o[ the PenalCode is not Pendlng before

any court of law, or constitutional or legal body to the best of mY knowledge, information, or

belief.

14. THAT I remain available to provlde additional information on thls subJect should I be asled

to do so bY any Committee of Padiament, or by your honourable office.

HEREFORE, yosr humble petitioner pray that Parliamenu

1. oispenses with this petitlon immediately in view of the urgencv of the matte' and the travitv

of the lssuet canvassed herein,

2. lnvestigates this mattel and makes appropriate recommendatlons thereon. -

And your PmnONER wlll ever pray,

Slgnatu reName of Pstitioner

Luloye Atwoll MgS

I
PETtTIoN concernlnE Repeal

FullAddrcsi Natlonal lD. No'

PO Box 52882{0100, I'1418806

. Nairobi

-. lukove.atwoll@aku.edu:

i
of SeGtion 216 ofthe Penal Code
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fs'ff (jTmatl mercy klnyua <mercygklnyua@gmail.com>

Petition to repeal section 226 of the Penal Code
5 messages

mercy klnyua <mercygklnyua@gmail.com>
To: lukoye.atwoli@aku.edu
Cc: Marlene Ayiro <marleneayiro@gmail.com>

Good moming Dr. Lukoye,

Reference is made to the above matter and to the telephone
conversation this morning with the undersigned.

We are in receipt of your Petition to the National Assembly to repeal
section 226 of the Penal Code.

We however note the following-

1. The Petition is not in the form set out in the Schedule to the
Petition to Parliament (Procedure) Aci, ?012 (hereinafter refened to
as'the Act')and the Third Schedule tothe National Assembly Standing
Orders:

Tue, oct 17, 2023 at 11:16 AM

,^

2. The Petition does not contain your idenlification number as
required by Section 3 (i) of the Act and SianUing Order 223 (1)(i);

3. The subject matter of the Petition islnot indicaled on every
sheet of the Petition contrary to Section 3 (e) of the Act and
Standing Order 223 (1Xe):

4. The signature contained in the Petition is a photostat copy
that has been pasted or otherwise transfened to the Petition and has
not been written directly on the Petition contrary to Section 3 O of
the Act and Standing Order 223 (1)O; and

5. The Petition does not indicate whether the issues in respect of
which the petition is made are pending before any court of law or
other constitutional or legal body contrary to Section 3(g) of the Act
and Standing Order 223(1Xg).

Accordingly, I attach herewith a copy of the Petition to Parliament
(Procedure) Act, 2012 and the National Assembly Standing orders for
your perusal and ease of reference.

Kindly amend the Petition and re-submit the same for our further
action. Thank you.

Kind regards,
Mercy G. Kinyua
Legal Counsel. National Assembly

2 attachments

sr PetitionstoParliament Procedure-Act-No22of201 2.Pdfu rsox

of4 tD3t7024,1?:3
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mercy kinyua <mercygkinyua@gmail.com>
To: lukoye.atwoli@aku.edu
Cc: Marlene Ayiro <marleneayiro@gmail.com>

Tue, Nov2'1, 2023 al 12.44 PM

Good afternoon Dr Lukoye,

Reference is made to the above matter and to my email of 17th October 2023.

Kindly let us know if you forw3rded an amended Petition for consideration by the National Assembly as advised
Thank you.

Kind regards, '
Mercy G Kinyua,
Legal Counsel
National Assembly
lQuoted text hiddenl

lukoye.atwoli <lukoye.atwoli@aku.eduz . Thu, Dec 14' 2023 at 5:30

To: mercy kinyua <mercygkinyua@gmail.corn>
Cc: Marlene Ayiro <marleneayiro@gmail,com>, "cna@parliament.go.ke" <cna@parliament.go.ke>

Dear Ms Kinyua,

I

i

I have now addressed the issues you raisbd

l

in the earlier email, and I hereby resubmit my petition

1. lt is now in the prescribed form
2. lt contains my identification number
3. The subject matter is indicated on every sheet of the petition
4. I have initialed the first two pages and signed the last page of the Petition
5. I have addressed the issue of matters before court.

Kindly acknowledge receipt of lhe same and do let me know if I need to submit anylhing else to have my petition
considered-

Kind regards,

Lukoye Atwoli, MBS, MBChB, MMed Psych, PhD, IFAPA
Professor and Dean lMedical College East Africa
Associate Oirector lBrain and Mind Institute

The Aga Khan University
Medical College East Africa
Dean's Office, Sth Floor
University Centre, Nairobi
PO. Box 30270{0100 Nairobi, Kenya.
Email: dean.mcea@aku.edu<mailto:dean.mcea@aku,edu>
r. +254 020 366 2107 | M. +254 780 322 79?
www.aku.edu<http:/A,vww.aku.edu/> | Social Media Hubchttps://vrww.aku.edu/Pages/social-media-hub.aspx>

of4

On 21 Nov 2023, at 12:44, mercy kinyua <mercygkinyua@gmail,com> wrote

Ll21/7Q24, 12:31



lii Lukoye Atwoli Petition on s226 repeal.pdf
3485K

'ukoye.atwoli <lukoye.atwoli@aku.edu, i Thu, Dec 14, 2023 at 5:31 PM

,b: mercy kinyua <mercygkinyua@gmail-c<!m>

Cc: Marline Ayiro .marleneayiro@gmail.com>, "cna@Parliament.go.ke" <cna@parliament go'ke>

Oear Ms Kinyua,

nElerence ls maoe to me abovo ma(er and to my emall ol I / tn uclooer zuzr

Kindly let us know if you forwarded an amended Petition for consideration by the National Assembly as advised

Thank you

Kind regards,
Mercy G Kinyua,
Legal Counsel
National Assembly

'1, lt is now in the prescribed form
2. lt contains my identification number
3. The subiect matter is indicated on every sheet of the petition

4. I have initialed the first two pages and signed the last page of the Petition
5. I have addressed the issue of matters before court.

Kindly acknowledge receipt of the same and do let me know if I need to submit anything else to have my petition

considered-

Kind regards,

Lukoye Atwoli, MBS, MBChB, MMed Psych, PhD, IFAPA
Professor and Dean lMedical College East Africa
Associate Director lBrain and Mind lnstitute

The Aga Khan University
Medical College East Africa
Oean's Office, sth Floor
University Centre, Nairobi
PO, Box 30270-00100 Nairobi, Kenya.
Email: dean.mcea@aku.edu<mailto:dean.mcea@aku.edu>
T. +254 020 366 2107 lM. +254 780 322 792
wv v.aku.edu<http:/fu/ww.aku.e.Ju/> I Social Media Hub<https://www.aku.edu/Pages/social-media-hub.aspx>

louoled tert hiddeil

ihis mess"ge mry contain confidential and/or privileged information. lf you are not the intended.recipient (or have

received thii mesiage in error), please delete it and any attachments from your system, and notify the sender

immediately. Ary uniuthorized use, dissemination, distribution, copy or disclosure of this communication is strictly

prohibited.

I have now addressed the issues you raifd in the earlier email, and I hereby resubmit my petition.

i

of4

On 21 Nov 2023, at 12:44, mercy kinyua <mercygkinyua@gmail.com> wrote
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Good aftornoon Dr- Lt, . ,;,',

Reference iB made to the ahovo matter and to my email of 17h Octobot 2A2S'

Kirdly let us know if you lblwerded an amended Petition for consideratlon by he NatbnalAss6mbly as advised

Thenk you.

xha''iegards,
Metcy G Kinyua,
Legal Cdtnsel
National Assembly

IOwasd bd dd8l{

lorroEd tuld filddiv{

a Lukoye Atlvoli Petltion on s236 repeal.pdf
3485K

Fri, Doc 15, 2023 at 3l0B PM
mercy Hnyua <rngrcyg&lnyua@gmafl .cirm>
To:'lukoye.atwof <fu koy€.atlvofi@aku.€du>
Cc Marlene Aylro <marlen6ayk@gmail'cofl>

Thank you Sir,

this is rvell received aad noted,with

Kind regardr,
Mercy e. Kinyur
legal Couasel
Netlonal Asseobly
plloaed bd tddder{

therkb.
f
i
t
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Our Ref: A6/LDD/237/\/98

Mr. Samuel Njoroge
The Clerk of the National Assembly
Clerk's Chambers, Parliament Buildings

P. O. Box 41842-OO1OO

NAIROBI
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RE: REQUEST FOR WRITTEN SUBMISSIONS ON VARIOUS PUBLIC PETITIONS -7^*
SUBMITTED TO THE NATIONAL ASSEMBLY-P/NO.13/2O24 RE6ARDIN6
DECRIMINALIZATION OF ATTEMPTED SUICIDE

We refer to your letter dated 25'h April 2025 and referenced
|'..NA/DLP5/PPETC/CARW2O25/O19 through which you this Office to make submissions

on the petition regrading the decriminalization of attempted suicide.

We have reviewed the Petition. the relevant legislation and caselaw and our comments
are set out below.

The Petitioner proposet the repeal of section 226 of the Penal Code (Cap.63) which
provides that any person who attemptt to kill himself is guilty of a misdemeanour. The
Petitioner avers that criminalizing suicide attempts not only fails to address underlying
mental health issues but alro perpetuates stigma and shame surrounding mental illness.

The High Court in Kenya National Comntission on Human Rights & 2 others v Attorney
5enercl: Director of Public Prosecutiont &. 3 othert (lnteretted Partiel: Law Society of
Kenya (Amicus Curiae) (Constitutional Petition EO45 of 2O22) [2O25J KEHC 6 (KLR)

(Conttiltttional and Human RShts) declared section 226 of the Penal Code
u nconttitutiona I for violating Articles 27, 28 and 43 of the Constitution.

Article 27(4) of the Constitution provides that the 5tate shall not discriminate directly
or indirectly against any perton on any ground. including race. sex. pregnancy, marital
status, health status, ethnic or social origin. colour, age, disability. religion. conscience.
belief. culture, dress, language or birth.

Article 28 of the Constitution provides that every person has inherent dignity and the

\A'1't0NAl. ASsIM tiL\
RECEIVED

I {) i.i 1,} .}ilri
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right to have that dignity respected and protected.



Article 43(l)(a) of the Constitution provides that every perron ha5 the right to the
higlrest attainable standard of health, which includes the right to health care services.
including reproductive health care.

The High Court in the above referenced case held a, followi-

Seclion 226 of the Penal Code offends Article 27 of the Conrtitution by
criminalising a mental health issue thereby endoring discrimination on the basis

of health which is unconrtitutional. lt alro indignifies and disgraces victims of
suicide ideation in the eyes of the community for actions that are beyoncl their
mental control which is a violation of Article 28. The existence of Section 226
expoies the survivors of suicide and potential victims with suicide ideation to
possible reprisals thereby eroding the right to have the highest attainable
standard of health envisaged in Article 43 (l) of the Conrtitution.

Article 2 (6) of the Conrtitution provides that any treaty or convention ratified by
l(enya shall form part of the Iaw of Kenya under the Constitution. Kenya is a signatory
to the World Health Organization 6lobal Mental Health Action Plan 2Ol3-2030. The
overall goal of the action plan ir to promote mental well-being, prevent mental
disorders. proviCe care. enhance recovery, promote human rights and reduce the
morlality, rnorbidity and disability for persons with rnenlal disorders. One of the
recommendations in the Plan is the decrimina lizat ion of suicide. suicide attempt5 and
other actr of self-harm.

ln order to realize global commitments such as the CIobal Mental Health Action Plan
(2013-203O). the Ministry of Health developed the Kenya Mental Health Action Plan
(2021-2025). The Plan envisions a nation where mental health is valr-ted arrd pron'roted,
mental health conditiont are prevented and persons affected by mental health
conditions are treated without stiSmatization and discrimination. The Plan provides a

roadmap for securing reforms and building 5trong rnental health systems with ultimate

Soal of attaining the highest standard of mental health in Kenya. The Plan specifically
propoJes the decrim ina lization of suicide and amendment of laws which are
discriminatory and use derogatory language.

ln light of the declaratiorr by the High Court as well as the national and global
commitments. we do not object to the repeal of rection 226 of lhe Perral Code as

proposed by the Petitioner.

HON. SH
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A. INTRODUCTION

The Kenya Law Reform commission (KLRC) is established under the Kenya Law Reform

commission Act, 2013 with a mandate to keep under review all the laws of Kenya to
ensure that they conform to the letter and spirit of the conJtitution. ln thiJ regard, KLRC

advises the covernment, including Parliament, on the reform and harmonisation of laws,

promotion of access to justice and the development of a round legal and regulatory

framework for national development.

The Kenya Law Reform commission (KLRC) acknowledges receipt of a letter from the

National Assembly dated 25 April 2024 (ref: KNA/DLpi/ ppETC/coRR/2o25/o1B)

seeking submirsions on the following issuel:

(a) Proliferation of LCBTQ rightl in the country:

(b) Amendment of the Penal Code to provide for the offence of sextortion;

(c) Enactment of the Kenya Robotic and Artificiai Intelligence Society Bill. 2023:

(d) Decriminalisation of Attempted Suicide:

(e) Enactment of legislation of development of irrigation infrastructure:

(f) Enactment of the Bankers Professional Bill, 2023:

(g) Enactment of Legislation for Regulation of Credit professionals:

(h) Enactment of Proposed Ceophysical Professionals Bill; and

(i) Proliferation of Lesbianl. cays, Bisexuals, Transgender and eueer (LCBTe) in the

Country.

KLRC preparel this memorandum in response to the request. and irr line witll it, mandate

under section 5(c) of its Act, to provide advice technical assistance and information to

the government with regard to the reform or amendment of a branch of the law. The

memorandum is divided info three parts:

{



Part I of the memorandum addresses petitions related to enactment of amendment Acts

to address the offences of sextortion and attempted suicide.

Part ll of the memorandum covers the proposed enactment of laws to regulate banking,

credit and geophysical professionals and the Kenya Robotic and Artificial lntelligence

Society.

Part lll of the memorandum responds to petitions seeking the enactment of legislation of

development on irrigation infraJtructure and review of the proliferation of Lesbians,

Cays, Bisexuals, Transgender and Queer (LGBTQ in the country.

PART I-CRIMINAL LAW

1. THE OFFENSE OF 5EXTORTION

(a) Defining Sextortion

Sextortion is a blended word derived from the words "sex" and "extortion". The

lnternational Association of Women Judges defines Jextortion a5 'the abu5e of power to

obtain a sexual benefit or advantage.'rlt has been said that for sexual extortion, there has

to be abuse of authority in the exchange of sex for a service.2 Sextortion has also been

said to cover instances where someone makes demands with the threat of publishing

another perion's sexually embarrassing photos or videos. Sextortion is more about

psychological tharr physical coercion.

I lnternalional Bar Attociation, Pretsure buildt worldwide for legal protecrion againrt rextortion'.
< h t_tp/qfclv.r bC_ne!.etB1Pressure-buildl-worldwide-for-l al-olotect io n -asa in rt-!extort ion >
12/Os/2025).
2Center for 6ender and Development. 'Confronting Sextortion'
< hlJ.p!1g8d!ql!!e-c ry!2q23/05 / 30/ conf rcntins.-sextottion/ > (Accessed j2/O5/2025)

)

(Accered



(b) Prevalence of Sextortion in Kenya

It has been reported that sextortion affects vulnerable girls and women who seek various
services such as national identity cards. supplies of sanitary paclJ, education, trainings and
job placements.r lt has also been reported that sex for fish is very rampant along the

coastlines and shores where female fishmongers give in to sexual demands of fishermen

so that they can attain the first pick from the boats.a lt has further been reported that
women and girls are pressured into sex in exchange for water, especially in the slums.5

Traders are alro not spared with cases of female traders are sexually exploited by brokers

and market officials, also having been reported.6one of the hawkers within Nairobi is

reported to have informed Members of the county Assembry that she had persona[y

experienced the vice and that "my colleagues have also been told to sleep with there

officers to be allowed to hawk without interference.'.7

A report by the Kenya lcr Action Network on the cha enges faced by women in Kenya

on the internet lists non-consensual distribution of intimate images and sexual harassment

as some of the most prominent violations of their rights across digital platforms.s The

report further notei that professional and prominenr women, including women human

rights defenderr, women in politicr, journalists, women with disabilities and women from
marginalised groups, are frequent targetr of online gerrder-based violence. Female

politicians in Kenya have been particularly vulnerable to image-based disinformation

campaigns that manipulate media to sexualize them.e rhis makes them fodder for

r tbid.
4 tbid.
tSimavi. 'Sextortion: The 5ilent Pandemic.. <l!!pr,l/
pj,lde-ry& > (Acces sed 1 2 / O 5 / 2O2 5)

!imavi.nl ei l1!g\,!'-5' irldi! !.o. r' i( tor -tlrt -si len l.

6 Daily Nation,'5ex for Businesl profection: Women Trade
Hell < htt pi://natio n.a fricalke nva/newr/ge n derl-Jex-for-bu si
nairobi-r'livinp-he11.4488864> (Accerred 12/05/ 2025)

6 ICJ Kenya. 'Protcct Women from Rising

/ Daily Nation, 'Sex-for-Hawking 5pace 5candal Rock, City llall.
< htpt:lspiLetnnlie!.ll(nAeqdlGEarelll_Szg > (Accesred 1 4/o5 /2025)

rs Recount N
ners-Drotecl i

airobi's Living
on-women 't [a de rs-recou n t

Online 6ender BaJed Violence'. <b pt//i4-
Itg:e]1[!Cgender-bared-violencel> (Accessed t2/05/2025)kcny!.qr8:helvYp

, ibid
totea -women-f -fl5t
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extortion, with certain elements demanding money in order not to releare intimate

pictureJ on the internet. While this is common against women, men have also been

victiml of this form of sextortion. These cases ret out the need for urgent legislative

intervention to include the offence of sextortion in the Statute Book.

(c) Legal Framework on Sextortion in Kenya

Sextortion has been difficult to prorecute since. as stated in the petition. the existing

legislation does not define it or recognize it as a form of sexual offence. The closelt

offence to textortion in the Statute Book is sexual hararrment created under iection 23 of

the Sexual Offences Act, Cap. 634. However, the offence of rexual harassment is limited

to inttancet of employment. education and services offered by public officials. This leaves

victims of other types of predators vulnerable.

9ection 37 of the Computer Misuse and Cybercrimes Act, Cap. 79 C criminalizes the

publithing or distribution of intimate or obrcene images of other people without conrent.

However, the section does not speak to the extortion and blackmail that may be

employed with the threat of publishing such images. While the actual publirhing is an

offence, victims may not wish to have such images published in the first place, hence give

in to the extortionist5' demands. This is what constitutes Jextortion. lt is therefore

necessary to specifically criminalize rextortion in all its forms.

(d) Conclusion

ln view of the foregoing, it is important to amend the law to create an offence that

covers all forms of rextortion. KLRC considers the Sexual Offences Act the mort

aPProPriate law to amend in order to provide for the offence of sextortion. ln addition,

KLRC recommends that the proposed new provision should follow rection 2i of the

Sexual Offences Act which covers sexual harassment and numbered rection 23A.

7



ln relation to the proposal to provide iupport to victimJ of sextortiorr. K[-RC is of the

view that it it not necessary to make any further changes to the law to facilitate rupport

for the victims as the Victim Protection Act, Cap. 79A comprehensively addresses this

issue. This rtatute wa, enacted to give effect to Article 50(9) of the Constitution and to

provide for protection of victimi of crime and abuse of power including protection of

the dignity of victims through the provision of better information, rupport serviceJ,

reparation5 and compensation from the offender.

2. DECRIMINALISATION OF ATTEMPTED SUICIDE

(a) lntroduction

The World Health Organization Policy Brief on the Health Aspects of Decriminalization

of Suicide and Suicide Attemptr names Kenya as one of only twenty-three countries in

the world which still criminalize ruicide attemptr.

The Brief goes ahead to state that the criminalization of suicide perpetuater an

environment that fosters blame and stigmatization towardi people who attempt suicide

and at the same time fail to recognize the role of social, economic and cultural factors

that play a role in suicide and suicide attempts. The Brief further states that the

criminalization deters people from seeking timely help and accessing interventrons due to

the fear of legal repercussions and stigma.

(b) Analysis

The Mental Health Act, Cap.248 defines a person with mental illness aJ a person

diagnosed by a qualified mental health practitioner to be suffering from merrtal illness,

and includes a person with suicidal ideation or behaviour (emphatit ours).

Under the Act, therefore. a perJon who has attempted suicide would be seen more as a

patient needing help than a criminal who should be punished. This was so stated in the



care of Republic v SWN (Criminal Case 20 of 2019) 120221 KEHC 3312 (KLR) (7 July

2022) (Sentence) where the High Court held that:

"As the facts patently announce, here is a young woman in need of treatment. care and

protection. She is certainly not a deranged criminal in need of retribution and

confinement"-

ln the above case. the accused perron war found to have fatally itabbed her son killing

him immediately. She then turned the knife on herself three times in an attempt to kill

herself. one of the issues before the court war its role in rentencing an accused person

who was mentally ill.

(c) Conclusion

In view of the foregoing, attempting suicide should be decriminalised in Kenya through

the repeal of section 226 of the Penal Code and the proposed amendment is timely.

B. PART II-RECULATI ON OF PROFESSIONALS

.I. 
INTRODUCTION

The KLRC was requested to analyse several legirlative proposals seeking to regulate

various professions. Before analysing each legislative proposal, thir introductory part will
address the following questions-

(a) What is a profession?

(b) What is the justification for the regulation of professionals?

(c) What are the various approaches to regulation of professionals?

9
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Professionals occupy a porition of great importance in the society because they deliver

eroteric services to individualJ, organizations and the government. The professional space

has over the years accelerated a, more occupations seek professional identity in addition

to the traditionally established professions. ln seeking to admit other occupations into

the category of professions and retting mechanisms of professional regulatlon, one murt

begin by understanding definition and traits of a profession.

Prof' Horton B. (1958) set forth a criterion of a profession which can serve as a yard

stick of what conrtitutes a profession. According to Horton, a profession must-

(a) "satisfy an indispensable social need and be based upon well established

and locially accepted scientific principlesl

(b) demand adequate pre-professiona I and cultural training:

(c) demand possession of a body of specialized and systemic knowledgel

(d) give evidence of needed skills which the public doer not pojre5ri

(e) have developed a scientific technique which it the result of tested

experience;

(f) require the exercise of discretion and judgement in the manner of
performance of duty;

(g) have group consciousness designed to extend tcientific knowledge in

technical language;

(h) have sufficient self-impelling power to retain ltr members throughout life

and must be used aJ a mere rtepping rtone to other occupations: and

(i) recognize itr obligations to rociety by insisling that its members live up to

an established code of ethics-"

Hughes E. (1968) equally argues that the essence of the idea of professionalism ir that

professionals Profest to know better than their clients on what ails them or their affai6.

t0



a Caroupa N (2014) similarly conriderr a proferrion as an occupation with the following

cha racteristics: specialised rkill5. that skill is partially or fully acquired by intellectual

training, the rervice calls for a high degree of integrity. and it involves direct or fiduciary

rela tions with clients.

ln essence, a profession can be defined as a disciplined group of individuals, who adhere

to ethical standards and who hold themselves out ar. and are accepted by the public as

posterting special knowledge and skills in a widely recognized body of learning derived

from research, education and training at a high level, and who are prepared to apply this

knowledge and exercise these skills in the interert of others.

(b) The need to regulate professionals

Regulation of professionals in any given industry is crucial for various reasons including,

the need to set uniform standards for the services of that particular profeJrion in order to

ensure that consumers of the serviceJ are protectedl promote accountability and

continuous competencies and skills through continuous learning.

The regulation of professional groups has often been justified as being in the public

intereit with some scholars seeing professional associations and other similar groups as

one of the four inrtitutional bases of social order (along with the community, the market,

and the state).

(c) Approaches to regulation of professionals

Recent years have witnessed an increase in interest in profelsional regulation with various

models of regulation of professionali emerging. ln this memorandum. KLRC will restrict

itself to two forms of professional regulation: Jtatutory regulation and self- regulation

(i) Statutory regulation of professionals

il
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Under a tyPical statutory regr-rlatory scheme, legislation establishes a regulatory authority

that is made up of a majority of members either reelected by or appointed from the

profession regulated by that authority.

ln Australia, these authorities are called 'registration boards'. in the United Kingdom they

are known ar 'Councils' and in various provinces of Canada, 'professional colleges.

These regulatory authoritiel have powers conferred by rtatute, to determine qualification

and other requirements for registration and to maintain a publicly acceiJible regiiter of

qualified pertons. Under this regime, it is an offence for an unregiltered person to use

those professional titles reserved fo r. the profession.

The relevant statute rets also up a disciplinary Jyrtem that, in most cases, empowers the

regulatory authority to invertigate complaints of profelsional misconduct and to impose

tanctions on a practitioner, including deregirtration if necessary. The effect of the

regulatory scheme is to create an enforceable barrier to entry to the regulated profession

and to regulate the standards of practice and conduct of registered practitionerr.

(ii) 5elf-regulation'or peer review model

The term'self-regulation'is used to describe the disciplining of one's own conduct by

oneself. 5elf- regulation ar an approach to professional regulation is widely used in

professions. sportsro. the press, advertising and financial services. This model of

regulation varies fronr the'command and control' model of regulation exhibited by the

former model to regulation by the market. lt enshrines the principle that a practitioner's

peert are in the best position to judge what conititutes professional and unprofessional

conduct and enables professional bodies or associations to govern their members in a

manner that ensures that they are not Jubject to undue influence from the State or other

external pressures.

rolnternational Olympic Committee (lOC), Federation lnternationale de Football ArJociation (FIFA). World
Athletict (fornrerly IAAF), the lnternational Bar Arrociation (lBA). World Medical AJJociation. are examples
of relf-reSulating bodier.

l2



I 5e lf-re8ula rion, may not require legislation to be effective as the professionals have the

liberty to develop desirable instrumentr to guide their governance frameworks and code

of conduct: however, where legislation is desired. it may be seen aJ a contract between

professionals and the state to regulate a field of activity and a group of practitioners for
the benefit of ,ociety.

2. RECULATION OF ROBOTICS AND ARTIFICIAL INTELLICENCE IN KENYA

The proposed Robotics and Artificial lntelligence Society is envisioned as a professional

body meant to atJiJt in the regulation. promotion and facilitation of the activities of
robotics and artificial intelligence practices in Kenya.

Many countries have leveraged the power of roboticr and artificial intelligence to achieve

varioui feats. For instance, in education, Al has the power to transform and influence

training. ln agriculture, robotics and Al has the ability to provide farmers with real-time

obtervaticnr from their farmlands which can be used to quickiy identify crop or pest

diseases, increase yields, thereby increasing food productivity. In security, the efficient
personnel deployment and vision systems that aid in tracking criminals and the analysis

of crime data helps Jecurity personnel in solving many casei. ln banking and finance, Al
has been used to revolutionize the use of mobile money services.

ln health, great advances have been made with regards to Al and its applicationl in the

sector. Al's deep learning medical tools arsist medical profeslionals by studying a patient',

unstructured clata to give a better insight into a patient's real-time needs.

ln this regard, there is need to develop a framework that will enable the developnrent of
standardl and certain codes of conduct for owners and owners of robot agenti.

The enactmetlt of the Robotics and Artificial lntelligence Society Bill is intended to
eltablish the Society as a professional body whose mandate. iurt like other professional

bodies' will majorly be to promote standards of professional competence and practice

t3



among members of the Societyl promote research into the subject of roboticr and

artificial intelligence: promote international recognition of the society: and advise the

Cabinet Secretary on mattert relating to standards and policies in the area of robotics and

artificial intelligence in all sectors of the Kenyan economy.

This is a great rtep in ensuring regulation of the profession. However, there is also need

to enact a comprehensive piece of legislation which would provide a legal and

inititutional framework for the development of the robotics and artificial intelligence in

Kenya (such as a Kenya Roboticl and Artificial lntelligence Act). This law would provide

for among others, the development and implementation of policier on use of roboticr

and artificial intelligence: research and development in the robotics and artificial

intelligence: education and training in the field of robotics and artificial intelligence and

the regulation of concerns relating to safety, security and civil rights as well as the whole

tpectrum of robotics and artificial intelligence in Kenya.

with this general framework in place, the establishment of the Society would augment

the effortt espoused in that framework to ensure a robu5t robotics and artificial

intelligence profession in Kenya.

3. RECULATION OF BANKINC PROFE5SIONALS IN KENYA

The banking industry is the cornerstone of a country'r economy. ln Kenya, the industry is

regulated by the central Bank of Kenya (cBK) through the Banking Act, cap. 4gB, the

Central Bank of Kenya Act, Cap. 491 and the attendant Regulations.

To ensure effective service delivery, the banking industry muJt adapt to evolving needs

of the society by addressing the key issues in the industry. Over the years, the

Sovernment has demonstrated its commitment towardr strengthening the banking sector.

However. Kenya. just Iike other developing countriei, ir yet to establish a regulatory

body for professional bankers. This analysis aims to assess whether there is a need to

I

i
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regulate professional bankers in Kenya and the key considerations in establishing a

professional body.

I laving carefully analysed the petition KLRC is of the considered opinion the proposed

development of the Bankers Professional Bill is justified to enjure that the banking

industry is properly regulated.

The proposed bill would give the Kenya Bankerr Association the necessary legal impetus.

The legal framework should however, clearly establish the necessary governance

itructure and qualifications for membership.

Although the Banking Act, cap. 488 creates an offence against a banking officer who

engageJ in fraudulent and reckless activitieJ, the proposed professional body will ensure

that disciplinary action ir taken against the responsible officer. This will promote

accountability and ensure that the public has confidence in the industry. A professlonal

body will similarly help in retting the ethical standards of professionals in the sector.

4. RE6ULATION OF CREDIT PROFESSIONALS IN KENYA

credit is a form of agreement between two partier in which the creditor or lender.

gives money, goods. services, or securities in return for a promised future payment by the

debtor or borrower. The lender earnr a profit by getting interert on the borrowed

amount from the creditor. ln Kenya, there has been a rise in the number of credit
professionals who offer credit at exorbitant interert rates.

Due to ineffective regulation of the credit industry, there have been numerous complaints

from borrowers including:

a) Unfairly high interest rates:

b) Hidden and unrearonable methods of computing interest and oppressive

penalties:

c) use of irregular enforcement of security interest over assets of the borrowers:

d) Harassment; and

l5



e) Bre.rch of privacy, humiliation and stressful relationship between the

borrowers and the lenders.

There are some provisions in the consumer Protection Act which provide for unfair

lending practices. rescission of agreements where there is unfair practice. default charges

and penalties chargeable by providers of credit. The Act also sets out various rights of
coniumert including the right to prepayment so that lenders cannot prohibit prepayment

of loans and the right to statements on the loans.

The Business Laws (Amendment Act) 2024 amended among others, the central Bank of
Kenya Act' cap 491, Laws of Kenya and the Microfinance Act. cap 493c. Laws of Kenya

to extend the regulatory oversight of the central Bank of Kenya to credit providers that

were previously not rubject to CBK's overjight.

Previously. non-deposit taking credit providers were not under the regulatory oversight

of the cBK. The Business Laws (Amendment) Act 2024 replaced the definition of digital

credit providers under the cBK Act with non-deposit taking credit providers. This means

that credit providers that were previously unregulated now fall under the regulatory

oversight of the cBK regardless of the medium through which they offer their credit

lervtcef

Despite the fragmented efforts to regulate some elements of the credit industry. there is

still need for a robust and comprehensive legal framework to address pertinent issues

especially professionalism in the indurtry.

Regulation of the credit profession involves controlling the acceJr to the credit practice

by meanr of registration and certification or licensure. The aim is to ensure that credit

professionals provide services in a competent, ethical and safe manner. This will
gLlarantee quality credit services at affordable interejt rates.

a
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The appropriate model of credit profession regulation is self-regulation. This means the

regulation of the profession by itself. The credit profession may be regulated by a

professional body verted with statutory powers under legislation. These self-regulatory

powers and functions include regiltration and certification or licensure of the credit

profession's members.

5. RECULATION OF CEOPHYSICS PROFESSIONALS IN KENYA

Ceophysics ir a specialized field of Earth science that applies principles of physics,

mathematics, and engineering to study the Earth's subiurface. Ceophysical professionals,

commonly referred to al geophysiciits, use advanced techniques to detect and mearure

physical properties such as seismic waves, gravitational and magnetic fields, and electrical

conductivity. Their work is critical in areas such as oil and gas exploration. groundwater

mapping, mineral prospecting, infrartructure development. environmental protection.

and natu ra I disaster forecasting.

Despite the significance of geophysics in Kenya's socioeconomic development, there is

currently no law governing or regulating geophysicists as a distinct professional group.

The Kenya Society of Ceophysical Professionals has consistently advocated for the formal

recognition and regulation of the profesrion through an appropriate legal framework.

This response setJ out the case for the establishment of a Ceophysical Professional Bill,

which would lead to the creation of a statutory body to regulate the profession.

Ceophysics qualifies as a profession by all measures. Ceophyricists are experts trained to

interpret the Earth's physical cha racterirtics. Their work underpins major national

interests, including natural resource development, environmental suJtainability, and

disaster resilience. Their rkills have a direct impact on public rafety, economic growth,

and environmental conservation.
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The regulation of geophysical professionals is not merery a matter of professionar pride-
it is a public interest imperative. The lack of a legal framework exposes the public and

the environment to significant risks due to:

(a) Unqualified practitioners conducting critical surveys that can compromise public

safety (e.g., building on unstable ground):

(b) Misrepresentation of geophysical data, which can mislead major infrastructure.

mining. and water proiects:

(c) Environmental harm, especially where electromagnetic and seismic surveys are

poorly conducted: and

(d) Lack of accountability, leading to reputational and financial losses for both the

public and private rectorr.

State regulation through an Act of parliament would:

(a) Establish minimum academic and ethical standard5 for practice;

(b) Create a register of licensed professionals:

(c) Promote continued professional development:

(d) Enable the enforcement of a code of ethics:

(e) Provide disciplinary procedures to sanction professional misconduct:

(f) Enhance public confidence in the profession and in geophysical outputi used for
planning and developmenf .

ln many jurisdictions, geophysicists are regulated alongside geologists and surveyors.

professions already governed under Kenya's Geologirts Registration Act (cap. 535) ancl

Survey Act, respectively. Kenya now lags behind in recognizing geophysicists as distinct

professionals, yet their role continues to expand acror critical ,ector,.

ceophysical professionals perform work that directly affects public safety, natural

resource management. environmental protection, and infrastructure development. To
preJerve the integrity of this vital profession and protect national intereJt, there is a

compelling case for enacting a Ceophysical professionals Act. Regr:lation through statute

.
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will elevate the profession, ensure quality, uphold ethics, and protect both the public and

the environment from substandard or unethical practice.

The proposed Ceophysical Professionals Bill should:

(a) EJtablish a rtatutory body to license and regulate the practice of geophysics in

Kenya:

(b) Define the scope of proferrional geophysical practice:

(c) Set educational and ethical standards:

(d) Protect the public, the environment, and national economic interetts: and

(e) Promote research, innovation, and international alignment.

C. PART III.CENERAL

I. LECISLATION FOR THE DEVELOPMENT OF IRRICATIONINFRASTRUCTURE

Kenya's agriculture Jector remains the backbone of the national economy. lt contributes

approximately 22.4o/o to the 6ross Domestic Product (6DP), employs over 4oolo of the

total population and more than 70olo of Kenya's rural population. The sector is

particularly vulnerable to the effects of climate change, erratic rainfall and land

degradation, which continue to undermine food security, economic resilience and social

stability.

The Petition raises a legitimate concern over the Iimited development of irrigation

infrartructure in Kenya. noting that-
. Only about 4o/o of Kenya's arable land is under irrigationi

. Two-thirds of Kenya's land mass is classified as arid or semi-arid (ASAL), yet these

areas are home to communities that would benefit greatly from irrigated

agricultu re;

. The existing policy and legal framework do not provide mechanisms for equitable,

constituency-level implementation of irrigation projectr.

The Petition rightly identifies a gap in equitable infrartructure development and the need

for mechanism, to support graJJroots implementation and community ownership as
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further elucidated in the Kenya Kwanza manifesto. However. the legal strategy proposed

that is by amending the Road Maintenance Levy Fund Act to support irrigation
infrastructure. raises significant issues of legal coherence. functional clarity and

constitutional consistency that muit be addressed through a broader policy and

institutional lens.

' (a) Analysis

Overyiew of the petitioner't proposals

The Petitioner proposer that-
. Parliament amends the Road Maintenance Levy Fund Act. 1993, to expand its

mandate into a broader lnfrartructure Development and Maintenance Fund;

' A portion of this expanded fund be dedicated to the development of irrigation
infrastructure in all 29O constituenciei:

' Funds be administered by the National lrrigation Authority (NIA). in collaboration

with other relevant public agencies.

Conttitutional and lrutitutional lsuet Arising

This proposal, while innovative. raises four critical issues:

. Functional lntegrity and Sectoral Clarity - The proposal conflates two
distinct functions-roadi and irrigation-which fall under separate

mandates in the Fourth Schedule of the Constitution. Road maintenance is

a concurrent function where at the national level, the function is

administered by road authoritier such as KeNHA, KeRRA. KURA and the

Kenya Roads Board (KRB) while the county roads are administered by the

county governments. lrrigation on the other hand irrigation is primarily a

county function under agriculture, except where national interests or

transboundary issues are involved.

Earmarked Funds and Pu rpose-specific Legislation - The Road Maintenance

Levy Fund (RMLF) is a ring-fencecl fund created under jtatute for a specific

20



and limited purpoie: to finance the nraintenance of public roads.

Expanding its use for unrelated purporer such as irrigation risks violating the

principle of pu rpose-specific financing, undermining sectoral planning and

resource predictability.

lnstitutional Coordination and Overlap - Assigning the role of
implementing constituency-level irrigation projecti to the NlA, a national

agency, without involving county governments. introduces inrtitutional

overlap. undermines the devolved ,ystem of governance and contradicts

established planning and accountability frameworks under the County

6overnment5 Act.2012 and the ln tergovernmenta I Relations Act, 2012.

Covernance, Accountability, and Legal Risks - Repurposing a fund

eJtablished by law for a completely difterent rector may expore the

6overnment to legal challenges and reduce public confidence in the

consirtency and predictability of fiscal legislation. lt may also lead to audit

queries and institutiona I confusion_

(b) Considerations and Proposed Approach

Policy Must Precede Legi ation

one of the cardinal principles of legislative development is that policy must inform law.

Article l0 of the Constitution obliges all public inrtitutionr to observe the principles of
good governance, transparency and accountability. Laws enacted in the absence of a

clear and coherent policy basis tend ro suffer from poor implementation, stakeholder

resista nce and legal contradictions.

The current National lrrigation Policy (2017) provider a foundation for addressing the

larger issue that thc. petition did not clear bring out and that is that there is a lack of
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iufficient. reliable and surtainable form of financing for irrigation for agriculture. ln

addition, our review of the policy indicates that it may does not fully incorporate-

. The realities of devolution and the increasing role of counties in local irrigation

planning;

. The Covernment'J current development blueprint-the Bottom-Up Economic

Transformation Agenda (B ETA):

. Climate change adaptation and resilience as a national imperative; and

. New financing models luch as blended finance, development partnerrhips and

conditional grants.

Before any legislation is amended or introduced in order to therefore provide for the

broader issue, we propose that there is a need for the policy framework to be updated,

validated through public and stakeholder participation and formally adopted by Cabinet.

Risks of Expanding the Road Maintenance Levy Fund

KLRC advises against amending the Road Maintenance Levy Fr":nd Act to introduce an

unrelated function. The rationale is ar follows:

. Violation of Sector-Specific Planning - The RMLF was created to address

the challenge of deteriorating road infrastructure by providing a conJistent

and predictable source of nraintenance funds. Diverting its proceeds to

other iectorJ undermines this purpose, may delay road maintenance

projectt and complicates long-term sector planning.

Erosion of Legislative lntegrity - Amending a 5tatute for an unrelated

purpose undermines the logic and coherence of the legislative framework

and may lead to legal uncertainty, stakeholder resistance, and inJtitutional

disputes over mandates.
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Undermining Devolution - By proposing to bypass county governmentJ in

the financing and execution of local irrigation projecti, the proposal

contradicts Article 6(2) and the Fourth Schedule of the Constitution, which

assigns irrigation and agriculture to county governments. lt risks centralising

functions that ouSht to be implemented locally, with full public

participation and contextual understanding. The other risk is the

introduction of multiple implementing bodies at the county government

level, if the object of the proposal is that Members of Parliament would be

responsible for the projects initiated under the amended legal regime.

Precedent for Further Misalignment - Allowing this amendment could set a

problematic precedent where other earmarked funds (e.g., for health,

housing, or education) are similarly targeted for unrelated rector, thereby

destabilising Kenya's careful ly constructed fiscal architecture.

(c) Proposed Alternative Framework for Achieving the Petition's Objective

KLRC fully acknowledges the valid policy concern raised by the Petition-Kenya urgently

needs a more inclusive, equitable and lustainable approach to irrigation infrartructure

development. However, the strategy to achieve thir must be institutionally sound.

constitutiona lly aligned and fiscally sustainable. We therefore propose the following

approach, rationalised on our consideration of the merits of the proposal.

Step l; Review and Update the National lrrigation Policy (2O17)

The Ministry of Water. Sanitation and lrrigation. in collaboration with the county

governments. NIA and key national bodies, including KLRC and development partners,

should lead a review of the national irrigation policy to-
. Clarify the roles of national and county governmentJ;

. Outline mechanisms for in tergovernmenta I collaboration and financing:

. Promote pro-poor. community-led, and climate-reJilient irrigation models:
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Esr.rblish equitable

projects:

criteria for national inveJtment in county-based irrigatiorr

lntegrate national development goals under BETA and Vision 2O30

Step 2: Develop a Dedicated Legislative Financing Framework

Following the revised policy, parliament may consider legislation to:

' Establish a National lrrigation lnfrastructure Development Fund under the public

Finance Management Act,2OI2, structured as a conditional grant to counties:

' Amend the lrrigation Act, 20r9, to incrude provisions on collaborative planning.

equitable targeting

projecti:

and a public participatory process for selecting irrigation

Provide for transparent criteria. performance monitoring and public reporting
mechanisms to pronlote integrity and accountability.

A. 5tep 3: lnrtitutional Collaboration through lntergovernmental Frameworks

Rather than bypassing countier or imprementing the poricy proposarl through Members

of Parliament, the revised approach should:

' Leverage Article i 89 of the Constitution and the lntergovernmental Relations Act

to foster coordinated service deliveryl

' use platforms such as the lntergovernmental Budget and Economic council (IBEC)

and the Summit to agree on priorities, rtandards and financing modalities:

' Engage communily-level stakeholclers to ensure that irrigation initiativei respond

to local needs and conditions.

(d) Conclusions and Recommendations

ln conclurion' KLRC affirrns the substantive concernJ raised by the Petition regarding the
inadequacy of irrigation infrastructure in Kenya. However, we dutifully submil that the
proposed legislative pa t hway--through amendment of the Roatj Maintenance Levy Fund

Act-is legally unsound, constitu tionally problenratic and institutionally risky.
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We therefore make the following recommendationr:

. Parliament should not adopt the proposed anrendment to the Road Maintenance

Levy Fund Act. 1993 as a legislative mechanisnr for financing irrigation proiects:

. Parliament to direct for a comprehenrive review of the National lrrigation Policy

(2017) lo align it with the Constitution. BETA priorities and intergovernmental

frameworks:

. The rerponsible Ministry, KLRC and other relevant national and county

government organr to thereafter develop appropriate legislation that is anchored

in the revised policy. to ertablish a dedicated and transparent irrigation

infra5tructure financing mechanisnr:

The process to achieve the above should be facilitative and inclusive embodied by

participatory law and policy reform procesi that engages all relevant rector players.

As always. we remain committed to upholding the principles of democratic governance

and the rule of law in Kenya by supporting every effort to improve our laws in response

to the locial, economic and political needs of the country.

2. REVIEW OF THE PROLIFERATION OF LCBTQ RICHTS IN THE COUNTRY

(a) The Concept of LCBTQ

The term LCBTQ is an alphabetism for lesbian, gay, bisexual, transgender, queer or

queitioning. LCBTQ can be interpreted in at least two wayr:

1) Broad interprctation: LCBTQ is often used as an umbrella term to refer to people

whose sexual orientation and gender do not conform to the cultural expectationt

of their society.

2) Narrow interpretation: LCBTQ is also used to refer ipecifically to lesbian, gay.

bisexual or transgender people. Additional terms can be included to explicitly
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communicate their inclusion, such as queer, queJtioning, inlcrsex, asexual and two

spirit.

(b) Pronouncements by the Courts on the porition of L6BTe in Kenyan laws

The courts have had occasion to pronounce themselver on LCBTe matters as analyred

below.

EG & 7 others v Attorney 6eneral; DKJvI [. 9 others (lnterested Parties): Katiba lnrtitute

& another (Amicus Curiae) [2Ol9J KEHC tt2gB (KLR)

The petitioners initiated legal proceedings challenging Sections t62(a). 162(c) and t65 of
the Penal code, cap. 63. These sectionr prohibit what are termed "unnatural offences"

and acts of "grosr indecency." which have historically been interpreted and applied to

criminalize consensual Jame-iex sexual activity. The Petitioners contended that theie

provisions were u nconstitutional on several grounds.

Primarily, the petitioner argued that the sections were void for vagueness, lacking clear

definitions of the prohibited conduct. Furthermore, the Petitioners asserted that the

provisions violated the rights to non-discrimination. human dignity and privacy as

guaranteed by the ConJtitution.

The case was consolidated with another rimilar petition. Petition 234 of 2016. as both

railed common irsues regarding the impact of these Penal Code sections on individuals

who do not conform to societal expectationJ of gender identity. expression or sexual

orientation.

The respondents submitted that the petitioners were attempting to u5e the judicial

procets to legitimize actl that were deemed indecent and to create rightr not explicitly

recognized in the Constitulion. lt was further argued that the criminalization of
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homosexuality fell within the boundr of the law and that individual liberty could be

legitimately curtailed when it conflicted with the common good and public policy.

The respondent alro highlighted that during the drafting of the 2Ol0 Constitution, the

issue of Jame-sex relationships was contidered, but there war no consensus or desire to

legalize them. As a result, Article 45(2) of the Constitution specifically recognizes

heterosexual marriage. lt was argued that permitting consenrual, private same-sex

relations would implicitly lead to !ame-sex couples cohabiting, which would contradict

the spirit and intent of the Constitution as drafted.

The High Court held; -

On the issue of vagueness, the Court acknowledged that while the Penal Code sections in

question did not explicitly define terms like "unnatural offences" or "against the order of

nature." these phrases had been defined in legal dictionaries and prior judicial

pronouncementi-

-lherefore, the Court concluded that the lack of explicit definitions within the statute itself

did not render the provisions unconstitutiona lly vague. The Court also accepted the

principle that fundamental rightr and freedoms. while guaranteed, are not absolute and

may be limited to prevent prejudice to the rights and freedoms of others.

l'he Court placed iignificant weight on the intent of the legislature and the perceived

social values of Kenya. lt wai stated that the court had a rerponsibility to uphold positive

African cultural values and contribute to the moral well-being of rociety. The Court's

interpretation of Article 45(2) of the Conttitution, which recognizes heterosexual

marriage. lvas also crucial.

The Court reasoned that if there had been a desire by the Kenyan people to protect and

recognize iame-sex relationships, this would have been reflected in the drafting of the

2OlO Constitution. Consequently. allowing consensual, private same-rex relations would
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contradict thir perceived intent. The High courr in this case dismissecl the case. upholding
the conrtitutionality of the challenged provisions of the penal Code.

N6os co'ordination Roard v E6 & 4 other; Katiba lnstitute (Amicus Curiae) (petition

t6 of20t9) [2o23J KE C tZ (KLR)

Factt

The case originated from the decision of the Non-covernmental organizations co-
ordination Board (N6o Board) to reject the regirtration of a proposed organization

aimed at addressing the violence and human rights abuses suffered by the Lesbian, cay,
Bisexual, Transgender, Queer or euestioning (LCBTe perrons in Kenya.

ln a letter dated 25th March. 2015, the NCo Board refused to rererve any of rhe names

proposed by Mr' Eric Citari for thit or8anization. The Board's Executive Director justified

this refusal by citing Sectiont t62, t63 and t65 of the penal Code, which criminalize

certain sexual acts, implying that the proposed organization's focus was illegal.

Aggrieved by this decision, Mr. citari initiated legal action by filing High court petition

No. 440 of 2013. He contended that the NCO Board's actions violated several articles of
the constitution. including Article 20 (2), Article 27(4). Article 2g and Article Jd. as well

as provisions of the NCO Coordination Act.

His core argument war that the refusal to register the organization. ba;ed on its focus on

LCBTIQ rights and its proposed name, infringed upon the con!titutional rights to
freedom of association and non-discrimination.

lssues

The central issues of the case include:

l) whether LCBTQ individuals possess the riglrt to form associations in accordance

with the law in Kenyal
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2) lf the anrwer to the firrt issue is affirmative, whether the NCO Board's decision to

refuse the regiitration of the proposed NCO solely based on the choice of name

and the perceived nature of the organization con5tituted a violation of the

fundamental rightJ to freedom of association and non-discrimination as

guaranteed by the Constitution: and

3) Whether the Firrt Respondent, Eric Citari, was required to exhaust internal dispute

resolution mechanisms available under the NCO Coordination Act before filing his

case in the High Court.

The High Court. in a decision by a three-judge bench, ruled in favour of Mr. 6itari. The

court found that the limitation placed on the freedom of arsociation for LCBTQ

individuals by the N6O Board was not justifiable under Article 24 of the Constitution.

The court held that u,hile -(ections 162, 163, and 165 of the Penal Code crirr,inalize

specific homosexual acts. they do not criminalize rexual orientation itself. Therefore.

relying on these ,ectionr to reJtrict the registration of the organization was deemed

unreasonable.

Regarding Article 27 on non-discrimination, the High Court noted that the Board's

objection extended beyond just the name to include the stated objects and purpose of
the propoled NCO. The court held that interpreting Article 27in a manner that excludes

individuals based on their sexual orientation would contradict fundamental constitutional

principles such as hurnan dignity, inclusiveness, equality, human rights, and non-

discrimination.

The court concluded that the Board's attempt to reject the organization'r formation on

the grounds of furthering an "illegality" simply because it disapproved of the

or8anization't objectives amounted to an infringement of the freedom of association.

ln the end the Judges noted-
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"ln conclusion, therefore. having considered the arguments on both sides. the

precedents cited, the Constitution and the law, we are not satisfied that the

Petitioners' attack on the constitutional validity of rection5 162 and 165 of the

Penal Code is sustainable. We find that the impugned sections are not

unconttitutional. Accordingly, the consolidated Petitions have no merit. We

hereby decline the reliefs sought and dismils the consolidated Petitions"

Dissatisfied with the High court's decision. the NCo Board lodged an appeal at the

court of Appeal. The appellate court, by a majority decision. dismissed the appeal and

affirmed the High court's ruling. The majority concluded that by refusing to register the

NCO, Mr. 6itari was effectively "convicted" before contravening any law, and they

characterized such an action as "retrogressive."

The two disrenting,iudges, however, held a different view. They argued that the freedom

of attociation is subject to limitations as specified in the Constitution and that Article

27(4) specifically prohibits discrimination based on gender, but not rexual orientation.

These dissenting judges maintained that rince current laws in Kenya do not permit

homosexual practices. the rejection of the proposed N60 registration was lawful.

Determination of the Supreme Court

The Court (majority decision) found that Mr. Citari's intention was to register an

organization to advocate for the rights of LCBTQ individuals, and this objective wai not

directly linked to the specific offenses described in tectiont t62, 163. and 165 of the pena/

Code.

Al such. fhe Supreme Court agreed with the reasoning of both the High Court and the

Court of Appeal, affirming that LCBTQ people, like all other individuals. have a

fundamental right to freedom of asrociation. which includes the right to form any kind of

association
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The Supreme court when addressing the final issue, wlrether the Board's decision was

discriminatory and contravened Article 27, lhe Supreme Colrrt definitively ruled that the

Board's refusal to regiitcr the organization focused on LCBTQ rights was irrdeed

discriminatory.

The Court held that the word "Sex" as used in Articte 27 of the Conttitution encompasses

sexual orientation. The Supreme Court upheld the High Court's position that any

interpretation of the constitution that excludes individuals based on their sexual

orientation is inherently discriminatory. Based on these determinations, the Supreme

court dirmissed the appeal, upholding the decisions of the lower courts and reinforcing

the conttitutional rights of L6BTQ individuals to freedom of association and protection

from discrimination.

ln a dissenting opinion, lbrahim and Ouko SCJJ noted that -
"...But a more pragmatic approach towardJ opening up the door for registration

of the group would be to introduce legislative reforms, including amendment to

the Penal Code and repeal of sections 162, 163 and ]65 to decriminalise acts

contemplated by those provisions based on the will and desire of the people of
Kenya. That was the course adopted by many countries around the world. Social

attitudes and concerns were constantly evolving. Lawmakers, as representatives of
the people created. modified and repealed laws to achieve particular behavioural

outcomer. often in an effort to respond to perceived changes in the society. The

decision to repeal or amend those laws to accommodate LCBTel community in

Kenya was one that could only be made by the people from whom all lovereign

power flowed or by their elected representatives and only after the involvement

of the people.

Though the language of article 27 of rhe conrtitution was plain, the basic rule of
constitutional interpretation was that the constitution had to be given a holistic

interpretation. Holistic interpretation had been described as interpreting the
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Conttitution in context. lt was contextual analysis of a constitutional proviiion,

reacjinS it alongside and against other provisions, to maintain a rational

explication of what the Constitution had to be taken to mean in the light of its

history, of the issues in dispute. and of the prevailing circumstances. There war a

clear distinction between'sex'and'sexual orientafion'.5exual orientation referred

to each person's capacity for emotional, affectional and sexual attraction to, and

intimate sexual relations with individuals of a different gender or the same gender

or more than one gender

The word sex was used three times in the Constitution: in the article 27. in article

42(2) on the right to marry a person of the opposite rex and article 53(l)(fl(ii) on

the detention in custody of a child, in conditions that took account of the child's

sex. ln the context of thoSe articles, sex was used in reference to a person's sexual

anatomy based on one's rex chromosomes- (male/female). The discrimination that

was expressly prohibited by article 27 was on account of sex and not sexual

orientation."

(c) Law Reform issues emanating from the Supreme Court's Judgement and proposed

legislative reforms

As identifiec in the judgement in N6Os Co-ordination Board v EG & 4 others: Katiba

lnstitute (Amicus Curiae) (Petition 16 of 2O19) [2023] KESC l7 (KLR), the main

contention was unbundling the definition of lex and whether to include sexual

orientation irt the definition of sex in Article 27(4).

The said provirion states -
"27(4\ The State shall not discriminate directly or indirectly against any perron on

any ground. including race, sex. pregnancy. marital status. health statut. ethnic or

social origin, colour. age, disability, religion. conicience, belief, culture. dress.

langu.:ge or birth."

)2



According to the Supreme Court majority decision the use of the word "sex" under

article 27(4) of the Constitution did not connote the act of sex per te but referred to the

sexual orientation of any gender, whether heterosexual, Iesbian. gay, intersex or

otherwise. Further. the word "including" under the same article was not exhaustive, but

only illustrativc and would also comprise freedom from discrimination based on a

person't sexual orientation. Therefore, an interpretation of non-discrimination which

excluded people based on their rexual orientation would conflict with the principles of

human dignity, inclusivenesr. equality, human rights and non-discrimination.

ln the opinion of the dissenting Judges. there was nothing whatsoever in article 27 (4) of

the Constitution or on a reading of the Constitution as a whole which suggested that the

framers of the Constitution were addressing their minds in any way whatever to

problems of discrimination on grounds of sexual orientation. Had that been the

intention. nothirrg could have been easier than to state ro as had been done in some of

the conttitutions, statutes and international instrumenti. The intention wal to prohibit

discrimination based on the consideration whether a person was male or female. They

further averred that in other jurisdictions. where the right against discrimination was

meant to include sexual orientation, it had been expressly stated as such in either the

JtatuteJ or the national constitutionr of those countries.

From the reading of the decisions in the superior courts. it is clear that they are not all

agreed on the import of the provisions of the Constitution and the Penal Code on same

sex relationr ancJ LCBTQ in general. As noted by the Supreme Court Judges, lawmakers,

ar repreientatives of the people have the power to create, modify and repeal laws to

achieve particular behavioural outcomes. often in an effort to respond to perceived

changes in the society. The decision to repeal or amend those laws to accommodate the

LCBTQ community in Kenya ir one that could only be made by the people from whom

all sovereign power flowed or by their elected representatives and only after the

involvement of tlre people.
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one such instancc is through the Family Protection Bill sponsored by l.lon. Kaluma which

Jeekt to provide for the protection of the family in furtherance of Article 45 of the

constitution, to prohibit homosexuality and same sex marriage, to prohibit unnatural

sexual acts and related activitiei and to proscribe activitieJ that ieek to advance,

advocate, promote or fund homosexuality and unnatural sexual acts.

The Bill specifically unbundler the term sex by seeking to define it as fhe biological state

of being male or female as physically observed and assigned at birth, or as medically

determined and assigned by the time the person reaches puberty. The proposed

definition proposes to specifically exclude rexual orientation and gender identity. This

would cure the confusion on whether "iex" ai ret out in the constitution includes

"sexual orientation" without explicitly stating so.

The Bill also seeks to prohibit sexual acti and other activities among persons of the same

sex. same sex marriage. unnatural sexual activities and procuring of prohibited sexual

activities by false pretences, detention with the intent to commit prohibited sexual

activity amonS others. lt also makes it an offence to ertabliih premises for prohibited

sexual activity, and prohibits grossly indecent actr. lt prohibits sex reassignment

preicriptions or procedures and the promotion or funding of prohibited activitier and

ProPoset to penalize any breach including fines, jail termr. deregirtration of associations

and cancellation of licences issued to businesses that promote or host prohibited activities

wilhin their premises.

Enactment of this legislation or any other legislation in this respect would create more

clarity and therefore guide the courti in the interpretation of Article 27 (4) as read with

Article 43 of the Constitution.
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D. CONCLUSION

ln conclusion. l(LRC is comnritted to c,nsuring that legislations are drafted and/or

arnended to the highest possible standards lo promote lheir effectiverlejs a j well as

ensure thcir clarity and intelligibility to their intended users.
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PETtflO^! NO.1 3 0F 2024

l. The petition, is brought beforc thc House by Dr. Lukoyc Atwoli, Profcssor of Psychiatry

and Dean at thc Medical College of East Africa at the Aga Khan urriversity.

2. Thc petitioner drarvs the attention ofthe Housc to the issue ol'crinrinalization ofattcnrpted

suicidc undor section 226 of thc Pcnal Code.

3. The pctitioncr claims that the crinrinalization of attempted suicide fails to address

underlying rrrental health issues and perpetuates stigrna and sharne suroLrnding tnental

illness.

4. He subrnits that section 2 of thc Mental l{ealth Act (Cap 248) defines a pcrson with mcntal

illness to include a pcrson with suicidal ideation or behavior. Thercforc, its criminalization

limits accurate data collection and suicide prevention efforts.

5. The pctitioner seeks the intervention ofthe House to repeal section 226 of the Penal Code.

ANAT,VSIS

6

a. The Constitution

Article 95(3) of the Constitution provides for the role of the National Assembly to enact

legislation. Article 95 (2) ofthe Constitution mandates the National Asscmbly to deliberate

and resolve the issues of concem to the peoplc.

Articlc 43 providcs for thc right to the highest attainable stanclard ofhcalth wlrich includes

light to health carc services including reproductive health. Whilc Article 28 provides for

the right to inherent dignity that is respected aud plotected.

b. The National Assembly Standing Orders

Standing ordcr 219 provides that a public perition rnay seek the House to considcr any

matter within its authority including the enacting, amending ol repealing any legislation.

Iflhe Conxnittee considels and approves the Petition, the approved content will be reduced

to a lcgislative proposal sporrsolcd by the Cournrittce for considcration by the Housc.

Standing Order I l4 A ( I) (b) provides fol the excruptiou from plepublicatiorr scrutiny ofl
proposal sponsorcd by thc ptrblic petitions conrnrittee.

c. Mental [Iealth Act

7

8

9
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12. Thc Act provides for the carc, treatment and rehabilitation ofpersons witlr rnental illness,

the procedures of admission, tleatment and generaI management ofpersons with mental

illness in the country.

13. Thc Act defincs a "person with mental illness" to means a person diagnoscd by a

qualified nrental health practitioner to be suffering from nrental illness, and includes-

(a) a person diagnosed wilh alcohol or substance use disorder; and

(b) a person with suicidal ideation or behavior;

d, Penal Code Cap. 63

I 8. The Penal Code provides for thc offence of attempted suicide-

Section 226. Attempting suicide

(l) Any person who attenpls to kill himself is guilty of a misdemeanor.

19. The Act also provides for thc offence ofaiding suicide as follows-
Seclion 22 5. Aiding suicide

(l) Any person who-

(a) procures anotlter to kill hinself

(h) counsel.r anotlrcr to ldll himselJ and thereb.t, induces him to do so: or

(c) aids another in killing hinself

is guilty of a fslony md is liable to imprisonment.for life.

20. Suicide is a serious mental health issue, often thc result of a combination of contplcx

thctors, including untreated or poorly managcd mental health conditions, life stressors,

traunra, and environmental influcnces. Addressing suicide as a mental health issue requires

a conrprehensive approach involving prevention, treatment, and support.

21. The petition advocates for access to psychological support, therapy, and psychiatric care to

address the root causes ofsuicidal thoughts instead ofpenalties.

22. The Comnrittee should seek the views of the petitioner and various stakeholders to

appreciate thc need for tlie ropcal r-rf the offence of attempted suicide.

DIREC'TORA'I'T: OF LEGAL SERVICES Page 2
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CONCLUSION

23. In light of the foregoing legal provisions, in considering the Petition, thc Conrnrittee should

scek to intcrrogate the vicws of-

a)

b)

c)

d)

c)

the Petitioner;

the Law Society of Kenya

the Ministry of Health/ Director of Mental Health;

the Attonley General; and

the Kenya Law Reform Commission.

GICHANE PATRJCI,\
LECAL COUNSEL
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i'i

DEcryM|FArll-i-rA[1o!ij.+-}!tp,i$,ATriMprs By REPEAL oF s22G oFrHE PENAL coDE

Section 226 of the Pena[ Code- Any person who attempts to kitt himsetf is guitty of
a misdemeanour

2. Section 36 of the Pena[ Code- when in this Code no punishment is provided for any
misdemeanour, it shatt be punishabte with imprisonment for a term not exceeding
tvvo years, or with a fine, or both.

3. Section 2 of the Mental Health Act defines a person with mentat ittness to inctude
a person with suicidat ideation or behaviour

4. Constitution o, Kenya 2010 provides in Article 43 for the right of every person to
the highest attainabte standard of heatth, which inctudes the right to heatth care
services... and that a person shatt not be denied emergency medicat treatment

5. Attempting to kitt onesetf, as described in s226 of the penat Code, is in medicat
partance tabeted as a suicide attempt. Reading this with s2 ot the Mentat Heatth
Act, it fotlows therefore that s225 makes one of the signs of mental i[[ness, ie a
suicide attemp,, ,t5fi\Eii;rriloitirhicn a convictecl person woutd be imprisoned
for up to two years, charged a fine, or both.

6. Suicide attempts are ctassified in the psychiatric literature as a medicat emergency
requrrirrg immediate intervention to prevent serious iniury or death. There are
evidence-based protocots that have been devetoped for management of a patient
presentingwith a suicide attenlpt, and att these recognise this as a medicat
emergency.

7. The net effect of s226 ofthe Penat code is therefore to prevent a person
sufferingfrom a medicat emergency from accessing emergency treatment, by
directing them into the criminat iustice system instead of a heatth facitity where they
may receive tife-saving care. ln so doing, s226 of the penat Code directty otfends
Article 43 of the Constitution of Kenya 2010, and shoutd therefore be removed
from our statute books

8. Furthcr, Articte 27(4) and (5) of CoK2010 prohibits discrimination by the State or
any person on grounds inctuding heatth status and disabitity. Given that peopte
suffering fronr other itlnesses such as diabetes mettitus and hypertension, and
people having other signs of psychotogicaldistress tike depressed mood, severe
anxiety and specific phobias are not subiected by taw to threats of arrest and
arrargnment for their itlnesses, treating people with suicidal ideation and
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behaviour as criminats cqnstitutes discrimination on grounds of health status,
and shoutd not be altowed in our statute.bdoki

9. Additionatty, Articte 28 of the Constitution o, Kenya 201 0 provides that every
person has inherent dignity and the rlght to have that dignity respected and
protected. Categorising a person's psychotogicat distress and signs of mental
illn€ss as a criminaI offence amounts to denying their inherent dignity, and
punishing them for their symptoms is the exact opposite of protecting their dignity.
Respecting and protecting their dignity woutd mean they are conveyed to a heatth
facility where they are assessed by a quatified mentaI heatth professionaI and
provided with the care they need to take away the suicidat thoughts and behaviours,
attowing them to resume a dignified life as productive citizens of this repubtic
instead of spending the rest of their days as convicted criminals on account of their
iltness.

10. Criticism of s226 of the Penal Code: This section of our law was enacted before
independence, and this was done in the context of a very different sociat mitieu in
which the tives of the majority ot citizens were at the mercy of the cotoniat power.

The science at the time had not advanced sufficientty for society to acknowtedge
that suicide is the end-product of severe mentat itlness or extreme
psychological and/or sociaI distress that if addressed woutd significantty reduce
the risk of suicide and improve the mentat heatth of the person

The Science today:

11. Gtobatty, 9 peopte die by suicide out of 100,000 per year (2019); Kenya,s rate is 6
per 100,000.

1 2. A study I did with so urh Af rican data (1 471-2a4x-1 4-65.pdf (biomedcentrar.co m))
showed that presence of mental illness among parents increased the odds of
suicidat behaviour among their adult offspring, and the greater the number of
parentaI mentaI ittnesses, the higher the risk of having suicidat ideation.

13. Another study we conducted in Mosoriot in Nandi County (PREVALENCE of
psychlat ic norilicji ./ rn a conrrrrunit)l Sampte in Western Kenya (rUh.gQl/) found that
'l in 6 people in the community had had a suicide attempt in their tifetime. The
prevalence of mentat iltness was atso high, wrth atmost hatf having had at least one
mentat disorder in their tifetime.

14. WB have not done a nationaI survey to determine the nationat prevatence of mentat
ittnesses, inctuding suicidat ideation and behaviour, but when we do, I am
convinced that we witt tind very high rates

\



!

i

15. There are many reported cades of suictde attempts in our hospiiats, and manytl
reported suicicles in the comhunity, aS evidencechby potico and administrative
reports. l

16. Wlth worsening socio-economic circumstances and increasingty probtematic sociat
relations, suicide rates and prevatence of mentat ittnesses is increasing

'17. WHO indicates that suicides are preventabte, and outtines measures for
prevention and controt that inctude timiting access to means, interacting with
media for responsible reporting of suicide, fostering socio-emotional skilts in
adolescents, and early identification and management of those with suicidal
behaviours; punishment is NOT one of the recommendations For handting suicide
in any setting

18. ln Kenya, our Mental Heatth poticy 2015-2030
(https://r)ubticarionr .u n ive rsa thea lth 2030.o rglu ptoadS/Ke nya- l"len ta t- H ea t ..t,

t']oticl.DC'l) indicates that the high burden of untreated mentat ittness in this country
may be responsibte for the daity reported cases of suicide, among other sociat
problems rrye face, and in the Mental Health Action plan 2021-2025 the Ministry of
health (,:!cwnic 111/i'sr'1yp-11sn1sl,heetth action- plan-2A21-2025l (googte.ccm)) tays
out imptementation of a suicide prevention programme as a priority action in
achieving the strategic objective of preventive and promotive Mentat Heatth. This is
partty informed by another NationaI Government initiative, the presidential
Taskforce report of 2020 titted "Mental Health and Wettbeing- Towards
Happiness and National Prosperity", wttich recommended that a Nationat
Suicide Prevention Programme be estabtished with the rote to restrict means,
conduct surveittance, education, access to treatment, decrimin aLisation,
responsibte media reporting, hetptine, and crisis intervention.

19. Specif icatty on criminatisation of suicide, the Taskforce recommended that we
"Decriminatise Suicide and amend other taws which are discriminatory and use
derogatory tanguage", and that we ,,Amend taws relating to criminal justice
system to ensure people with mental health conditions are not discriminated
by criminalisation of symptoms ot mental illness and get fair administration ol
justice."

20. The Mentat Heatth Action ptan says as fotlows on suicide prevention: "suicide
prevention: Devetop and imptement conrprehensive nationat strategic interventions
ror the prevention of suicide, with special attention to vutnerabte groups identified
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as at an increased risk ot suicite. The strategies are to be imptembnted by Nationat
and County governments wordlng in coltbboiati6riwhfr jtSHketr.ito"rr."

21. Finalty, the Kenya government piomutgated a Suicide prevention Strategy 2021-
2026 (St ICIDE-PRE /ENTION-STRATEGY- 2021-2o2S.pdt (hea.t-th.ga. k€)), with the
then CS committing that "The Ministry of Heatth is cornmitted to the futt
imptementation of this strategy", and catting for support from at[ relevant
stakehotders

22. The Strategy indicates that "Suicide prevention is a public heatth priority and this
Suicide Prevention Strategy, aims at reducing deaths by suicide,,. One of the
strategic activities in this Ptan is "advocating for decriminatisation o, sulcide by
repeating Section 226 of the Penat Code".

23. The Government of Kenya therefore supports the repeat of s226 of the penat Code,
and my petition is part of my civic duty to support this government direction, as wett
as my responsibitity as an expert in mentat heatth who has had to deat with the
gruesome resutts of the secrecy around suicidatideation and behaviour, with many
preventable suicide Ceaths in my pi.ofessionathistory.

24. lfinish by quoting the introduction of Kenya's Suicide prevention Strategy, a
product of rigorous consuttation and pubtic panicipation, with futt invotvement of att
arms of government as we[ as experts and users of mental health services:

"Suicide is a serious gtobat pubtic heatth probtem - it affects peopte across the tifespan,
and is a teading cause of mortatity especiatty among young peopte. suicide has devastating
impact on famities, friends and communities as every tife tost represents someone,s
partner, chitd, parent, friend or cotteague.

"suicide has multifaceted causes as is often a resutt of a convergence of genetic,
biop hysiotogica t, psychotogicat, socioeconomic, cutturat and other risk factors. There is
wett estabtished [rnk between su ic ide/su icida t behaviour and mentat heatth though many
suicides happen imputsivety in moments of crisis with a breakdown in the abiuty to deat
with life stresses, such as financiat probtems, retationship break-up or chronic pain and
itlness. certain groups have more vutnerability to suicidat behaviour. Around 200lo of gtobat
suicides are through pesticide setf-poiso n ing with the other most common methods being
hanging and use ot firearnrs.



"suicides are preventabte though the heterogeneity in causation presents chattenges tor
suicide prevention experts. This can be overcome by adopting a muttitevet and cohesive
approach through comprehensive murtisectorat, integrated and synergistic suicide
prevention strategies, with considerations of best practices and evidence-based
interventions as wet[ as the culturat and sociatcontext. Effective preventive strategies
shoutd mitigate risk factors and enhance protective factors to improve resilience.

"suicide prevention is a pubtic heatth priority and this surcide prevention strategy, aims
at reducing deaths by suicide and suicidat behaviour by reducing factors that increase
su icide risk and increasing factors that pronl.te resilience. rt hightights integrative
strategies to hetp prevent suicide that encompass work at the individuat, systems and
community tevel based on the best availabte evidence.,,

25. And my finat word: REPEAL SECTTON 226 OF THE PENAL CODE TO REDUCE
STIGMA AND INCREASE ACCESS TO MENTAL HEALTH SERVICES FOR THESE
PEOPLE WHO ARE IN CRITICAL NEED.
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care serviccs in comnrunity-based settings, and also
emphasize the empotverment of people with mental
disabilities, the need to dcvelop a strong civil society
and the importance of meltti]l hcalth promotion and
prevcntion [2].

There are limited resources for mental health in many
I-orv and Middle Incone Countries (LMtCs), with less
than l% of the total health budget being altocated for
mental health and most of the available resoulces are
directed towards treating severely ill patients in major
psychiatric hospitals [3, 4] ln many LMICs, human
resources for mental hcaltlr are also scarce and generally
inaccessible. ln Kenya for example, there are fer./er thrn
lO0 psychiatrists, [5] most of who are based in Universitics,

/.i.'t,i/,..r1 \.,

PREVALENCE

Baakground
About 25% of tlre population suffers from Mcntal,
Ner.rrological and Substance use disorder (MNS) anct
l4't of the global burden of diseasr is attributed to these
dkorders, but up to 75% of affected persons in !nan_\,
lor.' and middle income countries do not have access to
thr. keatment they need [l]- The olriectives of the WHO
mental health action plaD 2O1.3-2O2O include provision
of comprehensive, ittegated and responsitr mental health

'(r nesDonch.xr. Lr kamar!@o.nad (om
'De )an.nent ol Mcntrl Heahh. Mor iJntuerliN S hoolof Medi(rne dM Mol
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j0€ !1mcnt d P\\<hrdtrr, ('.o,oer(B. Un,rr),v. l8OO f.,,@ qd Nw,
Wa, rrlglon. 0C l0r07. USA
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rna
community sample in Western Kenya
Edrth Kwobohr'2', Stcve Epsteinr. Ann Mwangi2, Debra Liuelman3 and Lukoye Atwoli2.s

Abstract

Eackground: Abotn 25% of tlre worldwide population sufers from mental, neurological and substance use disorders
but unfonunately. up to 75% of affeced persons do not have access to the treatment they need. Data on the
nragnitude of the mental health problem in Kenya is scarce.
The objectrves of this study were to establish the prevalence and rhe socio-demographic factors associated with
nlental and substance use disorders in Kosirai division, Nandi County, Western Kenya.

Methods: This was a cross sectiofal descriptive study in which participants were selected by simple random
s.rmpling. The sampling frame wat obtained from a data bare of the population rn the study area developed
during dool-to-door testing and counseling exerclses for HIV/AIDS. Four hundred and tweniy consenting adults
v'ere inteMewed by psychologists r.rsrrg the Mini lnternational Neuropsychiatric lnrerview Version 7 for Diagnostic end
Sratistical Manudl 5th Edition,)nd a researciterdesigned srlcial demooraphic questionnaire
Resuhs: One hundred and nrnety one (4596) of the panicrpanrs had a lifetime diagnosis of al ledst one oI the mental
disorders. Cf these, t)6 (15.7%) had anxiety disordeL 53 (12.396) had maior r,epressive disorder; 49 fi t.7%) had alcohol
a1d subslance use disorder. 32 (7.6%) had experienced a psychotic epjsode and 69 6,4%) had a lifetime suicidal
altempt.Only 7 (1.7%) had evel b€en diagnosed with a rnental illness. Havang a menralcondition was associated with
a le less thal 60 years and haung a medical co.ldirion.
Conclusion: A large proponion of the community has had a mentai disorder in rheir lifetime and most of these
clnditions are undiagnosed and rherefore not treated These findings indicate a need for strategies that will
promote diagnosis and treatment of community mernb€rs with psychiatric disotders. ln order lJ screen more
people for mental illness, we recommend further research to evaluate a strategy similar to the home based
c )unselinq,rnd testing for HIV and the use of simple screening tools.

Keywords: [,lental disorders. prevalence, Mini tnternat,onal Neuropsychiatry lntervie!,, Western Kenya
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Dara on the burden of ,nental diso.ders at 0rii6mAr-,;ii-v
l('v,rl are limited. Illost of the existing data in Kenya today
arc based on research conducted in hospital scttings,
which may not bc a true .cflectioll of the status at the
cornmunity level, Onc population ltased survey done in
Nyanza revealcd a 10.3% prevalelce rate of contmon
mr ntal disorders 16].

l he aim of this study tvas to generate evidence or tlre
bu:den of mental disordcrs in a community sample irr
wcstern Kenva. The findings of this study should provide
an evidence basc for the development of conrmunitv
bared solutions to the huge treairnent gap in western
Ke rya, and inform rclevant policies that will then cnable
th( integ.ation of nrental health services into primary
carc facilities.

Methods
Study deslgn

This was a cross sectional descriptive study
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t-:.nogliin-S-ai,,t9lJh", sucrr data is fairty repre-
sentativc of the target populalion. From the database
80fi) individuals aged l8 years and abovc were included
in the sampling frame. A sanrple sizc of 384 partici-
prnts was calculated using the Cochran formulae for
sample size deterrnination, n =7zpqlc. [10]. Given the
complexity of tracing individuals in their homesteads
we increascd the sarnple size by 50%, to adjust for those
who ntay not be traced and avoid resampling and re-
placenrents. A total of 570 participants were sampled
out of who 450 wcre traced. 25 persons did not meet
the inclusion criteria: either thcy were younger than
18 years or t'trey could not the interview languages,
speak Kiswahili or English and five eligiblc parricipants
did not give consent to participate, A total of 420 par-
ticipaDts were therelbre interviewed [or this study.

Outcome mea5ures
Socio-demographic characteristics including age, gender,
marital status and education level were collected using a
researcher-designed questionnaire.

Psvchiatric morbidity was defined as having at least
one of the disorders included in th€ Nlini llternational
Neu(|psychiatric Interview (MINI) Version 7 for Diagnostic
and Statistical Manual 5th Edition (DSM.5). MINI is a
short diagnostic structured intervielv, developed for Axis I
psychiatric disorders and it has been shown to be reliable
cornpnred to thc Structured Clinical Interview for DSM
(SCID) and the Composite International Diagnostic
lnte.view (CIDI), but with a shorter adnrinistration
tinre [l l]. lt has been used in Kenla in a study by Ndetei
et al. rfter adaptation and adoption [12]. For this study, a
uritten pcrmission to use and translate the MINI was
granted by the author, Dr Sheehan.

Setting
Thg study was conducted in Kosirai Division, Nandi
County in the western part of Kenya. The study area is
inhabited by approximately 36,000 people across 6,000
horrseholds, organizcd in 100 villagcs [7]. Like the rtst of
Nandi County, and indeed thc rest of western l(cnya,
this communiw is p.edominantlv .ural with farming as
th( leading economic activitv. This area serves as the
cat.hment area of lVlosoriot sub-county hospital, one of
th( sites in the AMPATH (Acadernic i\todcl providing
Acccss to Hellthcare) coverage. AlvlpATH is a consortium
of Voi Uniye.sity, Moi Teaching and Referrdl llospital, and
North American Universitics, with on existitlg clinical carc
dclivery s)6tem and rescarch infhstnlcture fot l-{lV h).Per-
lension, diabctes and cervical canccr. [8]. The irritial plans
to rntesrate mental health in the AMPATH systcms arc
undcrwav. Kosirai division has a primary ca.e facilitv
staffed rvith a psychta[ic nurse rvllich mikes it a place
to start evidencc based mental health work which can
be scaled up to othcr AMPATH srtes. This studv frrnns
p t of the foundatiorr on which thcrc plans rvill bcbrult.

Study population and sampling
'fhc studv targeted adults living iD Kosirai Division i[
th( period )anuary 20l4 - Novcmher 2015. participants
were selected by sinrple randonr sampling fronr a data
basc that $as developed during door to door HIV/Aids
counscling €irercises targeting the entirc population in
thr' study area. Dcmographic data o[ 1>ersons abovc l4 years
of ,rgc was captured legardloss of th,, outcome of the HIV
tcsL- Published rvork describing tllc (loor to door stratcg,v
in(licatc that up to 97% of the houselrolds in the study
ar.r $'cre accessed during this exer.cisc {91 hencc giving

Study procedures
Data rvere collccted from December 20lS to )anuary
2016 bv two assistants with masters'level training in
psychology. '[ he psychologists underwent a S day study-
specific training conducted by a psychiatrist. The training
involvrd undcrstanding the content of thc MINI, codinF
for various (liagnoses, assessment of various ,y-ptnrni,
socio-demographic questionnaire and the consenting
ploccss. 'I'ltev caried out practical intervicws with healthy
adults and with stable mentally ill patients admitted in a
nental hcalth ward. The diagnosis from ttre MINI inter-
vicrvs \vere compared with the clinical interviews done by
a psychiatlist and were rated as satisfactor,ri

Conrnunity health volunteers enrbeddcd in the study
community rnobilizcd the sampled community members
for the study prior to the data collectiol process, To
facilitite comnrullity cntry, the resc rch nssistaDts were
accompanic,(| by comnrunity health voluntcers into the
homesleads during the interviews. The intcrviews were
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co,rducted in the homesteads in the most p.ivate place
anrl the participant was intervielved alone exceft in
cares where corroborative historv lvas needed.

Data and analysis
Data were collected on paper and later entered into a
password prolected database while the original paper
forms were stored in a locked cabinet. Aftci data eniry
war completed, data were cleaned and analyzed using
thc STATA version 13 Jl3l. Dscriptive statistics wer;
uscd {or continuous data and frequency listings were
us( d for categ(rrical variables. Chi square tests were used
to assess factors associated with prer"alence of mental
disorders. All analyses were carried out at 95% level of
significance.

R.sults
A -otal of four hundred and t$cnry adults participated
in the survey. The partlcipants had a median age of
34 years and an interquartile r,jnge of 27_46 years with
an almost equal male to female ratio. 'Ihe study popula_
tio|l was of a relatively low social economic background
given that most of the participant-! carned less than 10
0Oo Kenya shillings (100 USD) per nronth. Very few
participanG reported ever been diagnosed or trcated for
mental illness (Sec Table l).

l.ifetime prevalence of any DSlvl-S mental disorder as
mrasured by the MINI-7 was 45.5x, in this sample, Only
3.6t of those who screened positive for nrental iilness
(7/191) had ever bcen diagnosed with mcntal illness.

r\s shom on Tablc 2 anxiety disorders, major depres_
sion and alcohol use disorde.s had the highest prera_
lence rates. Only 1.7% (7t 42O) had ever had an eating
disorder. !0hilc psychotic episodes and suicidal attempti
are not standalone diagnosis on DSM V the high rates
in this rural c()mmunity (2.6% awl 16.4% rcspectively)
arc worth highlighting.

In the correlation analysis shown on Tablc 3, thc life-
timc, prevalence of any mental rlisordcr was signifi-
cantly associated wirh having a medical conditio; and
agr:. In thc logistic regression tl.rc significant variables
were medical condition and agc abovc 60 years. Adiust-
ing for gender, marital status, cd{cation, ernployment
anrl medical condition patients agcd above 50 years had
a l,rwer odds (OIt = 0.26, 95% Ct O.O9-O.74) of having a
mental disorder compated to those bclow ll0 yeais.
Adiusting for age, gender, marital status, cducatiorr and
employment h patients with a nredical condition, the
odds of having a mental disordcr was 2.5 times tliat of
thr,se q,it1tru, a medical condition (O.R 2,5:\ 9S,X Cl
1,44-4.4:l as illustrated on Tablc .t. None of the other
socio-demographic lactors showed any association with
lifetime mcntal disordcr.
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Tabl€ I So(ial demographi( characrcristi.j of lhc partrcrpanl5
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Oiscussion
This study makes an important contribution, reporting
for the first time the prevalence and factors asslciateJ
rvith DSM-5 mental disorders in a rural communit), in
an LMIC setting in sub-Saharan Africa. The prevalence

Table 2 LiFetimc prevalence of mental drsorders as dcscribed an
Ihe MlNl 7 for DSM V

f-lr*ldo, 
- 

AcrLrat rurnbcj - 
frut

Any mentaldrsord{ 455

15.,

l:6
11.7

61'

5.i

!5
lo
3r

17

t64

Major Depressnrc Drgor&r

,\l(ohol/rub5Gn(e .r9c disordels

Sr jicide bchavior dtrorclel

l}polar rnood disorle,

P',l5t)

P9y(hon( Dsodllr

Anrirc<ral Pcrsonatrty DIsode,

Ialrn9 drlorde19

other !gnil'r(ant (onrlttor j

Psy( hol( cpisodcJ

l9r

66

5l

49

22

l9

ll

(A

'2



t
t

i
i

J,

t

tlr
Kwobah er ot 8Mf pry.hiatry l2}17l 1tt3}

Tahle 3 Co relalron analy5rs of any menlal
de,aoqraoh( (h.lra(tenstics

sord( Jndilo('oi

Lrrelirrlt, Mental Disordc,

Paqe 4 ot 6

western Kenya found that
mon Mental Disorders was

10.3% using thc Clinical Schedule Revised (CSR) 16l, This
study also found that depression and anxiety were the
most common disorders similar to our study wherc
anxiety, depression and substance use disorders were
the most common diagnoses. Further, a meta-analysis
that included studies conducted between 1980 and
2013 around Lhe globe reported lower lifetime preva-
lence of nrentrl disorders than what we report in this
study, ranging from 17.6% to 29.2cX 114).In a Nigerian
survey involving 4984 people it was reported that l2,l*
of t}te participants had a lifetime rate of at least one
DSM-IV disorder with anxiety disorders beilg most
common Jlsl. Finally, the South African Stress and
Health Survey (SASH) found a lifetime prevalence rate
for any mental disorder to be 30.3%, using the WHO
World Mental Health Survey! Composite International
Diagnostic Interview (CIDI) for DSM IV. Similar to our
findings, the most prevalent lifetime disorders in the
SASH survey rvere anxiety disorders l16l.

ln the present study, despite many participants having
experienced some mental distress in their lifetime, only
3.6% (7 out of l9l who screened positivc) had ever re-
ceived care, indicnting that a maiority of people suffering
mental illness in this region remained undiagnosed and
untreated. Huge treatment gaps have been described in
most parts of the worid as demonstrated ir a study
involving Netherlands, Chile, United States, Canada and
Germany that found that up to 6096 of persons witi
severe mental disorders were not receiving treatment
Jl7l. A study by Ndetei and colleagues also found that
about 25% of patients in gcneral hospital settings have
mental disorders that go unrecognized and are often
undertrested cvcn l,hen correctly diagnosed llg].

Age was associ{ted with lower rates of having a lifetime
mcntal dirorders, with respond€nts aged over 60 years
having rates of 24.2% compared to those younger than
60 years who had rates above 45%. It is diffiolt to explain
the lowcr prevalence of mental disorders among older
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rate we report of 45.5% is significantly higher than what
most previous studies have firund. C)ne possiblc reason
for the diflercnces in the diagnostic tools uscd in the
different studic's. In this study, we uscd thc MINI version
7 lor DSM-i. which captures suicidal behrvior disorder
anrl also includes personaliqv disorrlers aprrt from other
se1e.e mental disorders. For example, a population bascd
household survey carried out in 2013 in a demographic

Talrle 4 Muhioie looistia regression model of thc a5!c.li]lron belwcrn any menral disordd and socio.demoqraphic charactenstics
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adults compared to thosc less than 60
their relatively small proportion in this
responsible for the difference. Prrsons who rcported
having a medical condition had a lifetime prevalence of
nrental disorder of 64.8% comprred to 4l.S% among
those who did not report a medical condition. The rela-
tionship between mental illness and various medicai con-
ditions has been widely describcd in literature. Therc is
evidence o[ increased mental disorders among patients
suffering from infectious diseases like tuberculosis, HIV
and a.lso among non-communicablc diseases Iike diabetes.
hypertensioo and cancer [f9-23]. Frrrther, it has also been
shown that persons suffering fronr rnental disorders havc
a greater burden of chronic mcdical conditions than the
general popul.tion [24]. ln this study, we did not study
the tenporal association between tire medical conditions
an(l mental disorders, and furthcr work, including longitu-
dinal studies, may better describc thc rclationships.

Although this studv did not demonstrate gender associ-
ation with a lifetime menta.l disordcr: studies have demon-
strnted g€nder dlfferences in the preya.lence of common
mental disorder with women havinpL higher rates o[ nrood
antl anxiety disorders and men h;rving higher rates of
suhstance use disorders [25]. Similar findings were shown
in .r face to hce household surver. l,y wI{O which aimed
to establish r"ariation in gender differences in lifetime
DSM-IV mental dircrders across cohorts in t5 countries in
thc lVorld Hcalth Organization World Mental Hea.lth
Suryey. ln thet study, women lrad more anxiety and mood
dis,:rdcrs than mcn, and men had nrore externalizing and
substance disorders than ryomen 1261. Thc study in NFnza
Ke:rya showed significantly higher rates of having anv
CIID in 2013 among women [6].

None of the other socio-demographic factors were
associated with a lifetime nrentni disorder diagnosis,
or any spccific disorder in this srody. This is contrary
to findings in othcr community snrveys showing asso-
ciation with marital status It6. 271, education level
[2], 291 and socio-cconomic sratus J30]. A follow up
study with a larger sample sizc in this area rvould be
usr.ful to explorc thesc possiblc associations as well as
thc rcasons for lack of associatio,) with factors lound
to rncreasc risk clsewhere.

Co"*rj,i}i'i'l Ir
A large proportion of the conrmunity has mental disorders
and most of thcse conditions are undiagnosed and there-
fore not trcated. These findings indicate a need to have
strategies that will promote diagnosis and tr€stment of
community memb€rs witlr psychiatric disorders. They also
indicate e need for mental healthcare services at the
community level in order to ensure accessibility of
affordable services. In order to screen more people for
mental illness, \,{e recomnlend further research to eyaluate
a st!'ategy similar to the home based couruelling and testing
for HIV and the use of simple screening toolE.
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Study llmitations
A number of importaot limitations nrust be apprecirted
in unclerstandhtg findings in this sttrdy. Firstly, diagnostic
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iu(igment. Secondly, a non- reporting bias is possible
especially because of fear of beinl; labeled mcntaily ill
i[ a setting an which mcntal illness is high\, stigmatized.
Another limitation is that the specific nredical disorders
wcre not asstsed.
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Association between parental psychopathology
and suicidal behavior among adult offspring:
results from the cross-sectional South African
Stress and Health survey
Lukoye Awolil')', Matthew K Nockr, David R Williams! and Dan I Stein:

Abstract

Background; Prior !ludies have demonsrrated a link between parental psychoparholoqy and offspring suicidal
behavior. However, it remains unclear what aspecrs of suicidal behavior among aduh offspring are predicted by
spe(ific parental mental disorders, especially in nfflca. Thi5 study set out to investigate the association between
palenlal psychopalhology and surcidal behavior .imong their adult offspring an .r South African general population
sample

Method: Parental psychopatholoqy and suicidal behavior in offsprinq were assessed usino structured interviews
among 4,315 respondenls ftom across South Africa. The WHO ClDl was used to collecr data on suicidal behavior.
\vhile lhe Family l-listory Research Diagnostic Criteria lnterview was used to assess prior parental psychopathology.
Eivariate and multivariate suryival models tested the assocrations beween the type and number parental menlal
(lisoldels (includln(t tuicide) and liretime suicidal behavior in the offspring. Associations b€tween a range of
t)arental disorders ,nd the onser of subsequent surcidal behavior (suicidal idealion, plans, and attempts) among
adult offspnng were tested.

Results: The presence of parental psychoparhology significantly increased the odds of suicidal behavior amonq
lheir adull of{spnn(1. More specifically. parental penic disorder was associared with offsprinq suicidal ideation, while
parenlal panic discrdet, generalized anxiety dirorder and suicide were significantly associated with offspring suicide
inempts. Among those with sua(idal ide,ltion, none of the tesred forms of parental psychopathology was
;ssociated with havrng suicide plans or attempts. There wds a dose-response relationship between the number of
parenlal di5orders nnd Odd5 of surCidal adeataon.

Conclusions: Parerrtal psychopathology increases the odds of suicidal behavior among rheir adult offspring in the
-',outh African (ont{:xt, replicating results found in other regions. Specific parental disorders predided the onset and
Flersigten(e of suicrdal ideation or afiempts in lherr offspring. Funher research into these associations,s
recommended in order to deterrFrne (he mechanrrms through which parent psyclrcpathology increases the odds
of suicidal behavior amonq offspr ng.

Keywords: 5ui(ide. Parental psychopathology, Sourh Atrica
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Background : "

Suicide contributes significantly to the gk)bal bulden. irf
di:.ease, arrd is recognizcd as onc of the lcading causcs oI
m,)rtality and years of life lost globally Il-3]. lDtercst in
thrs area has resulted in a series of epidenriological stud-
ies on suicide and relatcd risk f.ctors, although most of
thrs work originatcs fronr higher inconrc countrics
[1,4,5], Recent work from the South Africa Strcss and
Hcalth (SASH) strrdv suggested thit rates of suicidal be-
havior in less developcd countrics in Afr.ica may be com-
parable to findings in the more developecl ones [6,7]. ln
thr: SASH study, th. lifetime prevalence rltes of suicidal
idcation, suicide plans and suicidc attempts wcre 9.1*,,
3.[i% and 2.9% respectivcly [6].

)espitc the grorving body of rcsearch on suicide, rela-
tively li[lc is knoun about the predictors of suicidal
idcation and attempts in the African setting. Even less is
known ahout what factors lead those with suicidal idca-
tion to to on to makc suicide attempts. Prior studies in
norr-AIrican settings have showl that suicidal behavior
tends to run in farnilies, and it has been suggested that
sorre aspects of tliis are mediated at least in part bv
mcntal illness among relatives 18,13), In particular, it
has bcen shown that vrhereas stricidal ideation may bc
mediated by family history of mental illness, suicide
attempts are nrore likely to be associated with farnily his,
tory of impulsive-allgressive behavior and mood disor,
ders [9,10,12,14- 17].

!)revious work frorn the World Mental Health Survey
lnrtiative has established that a $,ide rangc of parental
mqntal disorders arc associatcd with an increased the risk
of suicidal ideation anrong the ollsuring [181. It lras been
denronstrated Lhat prrental t-leprr:ssion and generalized
anxiety disorder predict onset and persistence of suicide
pl:rns, *.hereas parental antisocial pcrsonalitv disorder and
anxicw disorders predict onset and persistcnce of suicidal
attempts among those with stricidal ideation [18].

\part from the World Mcntil tlealth Survcy, psavloug
population-based sludies on parental psychopathology
and the risk of suicide in the offspring have becn carried
out mainly in higlr incomo countries. Studics fronl
Dr.rrrrrark and Sweden havc sho*,Il that completed sui-
cirle and psyclriatric illness in parcnts and other relatives
ar,' risk factors for offspring suicirle, and that the effect
of family suicide history is irrdcpr,ndent of thc familial
cluster o[ mental disorders [19,21i. Additionally, Stena.
gcr and Qin l22i showcd a grearer e,ffect of ntaternat
rnontal illne.. on oftipring suicide, as well as the fart
th:rt the elevated risk associrted wirh parental psychiatric
historv Nis greater in fctnales tharr in males, aml tended
to be more promincnt during the lirst ferv ycars after ad
nr ssion o[ a parent.

, tr onc of thc few studies l-rom l.ow and Middlc lrrcome
C()u,rtries, a Nigerirl study [2:]l found that parertal panic
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d6otder'a$d lybshnc4 abusc lryere ass$iated with sui-
-<i&l..irleiatiLn-in- ritGpiiig'. bud only p.rental panic dis-
order rvas associated with suicide attempts. ln that study,
parental panic disorder was also reported to predict the
onset and persistence of suicidal ideation and attempti,
and also which persons with suicidal ideation go on to
make r suicide attempt. The findings from this Nigerian
study suggest that the range of parental rnental disorders
associnted with of{spring suicidal behavior would be nar-
rower in lhe Africal s€tting lhan what l]as been reportecl
in higlrcr income countries.

Thc current analysis of the South African Stress and
Health Studl. (SASH) [24] data sought to explore the re-
latiorrship betwecn a range of parental psychopathology
and the occurrencc of suicidal ideation and attcmpts in
the offspring in a South Alrican general population sam-
ple. The primary hypothesis was that parental disorders
such as major depression would predict suicidal ideation
while anxiety and antisocial personality disorder would
predict offspring suicide attempts as has been sugllested
by previous studies [18,25,26]. We also intended to ex-
plore the role of parental panic disorder in offspring sui-
cidal ideation, as suggested by the studv in Nigeria [23].

Secondly, the study set out to frrrthcr tcst the hfpoth-
esis that among people with suicidal ideation, those
rcportirlg parental antisocial personality disorder and
anxiety disorders would have a higher risk of developing
suicide plans and itt€mpts. A number of p.evious stud-
ies havc denronstrated such a link. but little has been
done in Africa or in other low and middle income coun-
rries It0,] 1,17].

The present study thereforc uses a larger sample based
on thc population of an African country in order to de-
tennine whether previous lirdings can bc gcrreralized to
lou, and middle income countries.

Method
The South African Stress and Health (SASH) study l?41
rvas carried out as part of the World Mcntal Health Sur-
vcy [z7l to determine the prevalencc ratc and risk fac-
tors for mental disorders in So[th Africa. The survey
was conductcd bctwecn fanuary 2002 and Junc 2004.
Thc rationale and survey mcthods have becn described
in previous publications 124,281 and arc briefly summa-
rizcd here.

The SASH protocol was re\.icwcd and approved by the
Human Subiects Rcsearch Ethics Conrmittees of thc
University of Michigan, Harvard Medical School and the
Mcdical University of South Africa (MEDUNSA) I241.

The study population comprised adulr South Africans
residing l)oth in households and hostels. Individuals living
in institntions such ts hospatals. prisons, mental health in-
stitutions and military bases wcre excltrcled frorn the
study. A multi-stigc area probability snrrrple design was

0
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us,rd to select thc sample. In the first stage, a stradified
probabilitl sanrple of primary sanipling areas was selc&e<L
'l'lrese areas are roughly equivalent to counties in the
US or the tJK, and the size was based on the 2001 South
Alrican Census of Enunreration Arcas (EAs). The EAs
wt re samplcd rvith probabilities lrroportionate to their
populatjon size. In thc sccold stagc, a random sample of
5 households was selected within each EA. The third rta€ie
consisted of a random sub-selection of a single adult re-
sp()ndent in each selected household. 'fhe study achieved
an overall respense rate was 85%, resulting in a final sam-
pI' consisting of 4315 respondents.

-fhe data coilection procceded province by province
with a cohort of 40-60 intervicwers in each province.
All SASH interviewers wcre traincd on conscnting and
ad rTlin istratio 11 of fhc study instnlnents in centralized
gr.)up srssions lasting I weck. The intcrviews \rere con,
ducted facc to face in onc of six dilfcrent languages
spoken by most South Africans: English, Afrikaans, Zulu,
Xhosa, Northern Sotho, and Tswana. Rejpondent intcr-
vit.ws lasted approximately three lnd a half hours, and
sorne o[ thcm took nore than onc visit to complete.
Written informed consent u,as obtaincd from all the par-
ttcrpants belorc the jntervicws \r,crc conducted.

Moaturet
So.iodemog rc ph i c vo tiobles
Sociodenrographic variables inclu<lcd in this analysis
w re gender, age, marital status and cducation. Age con-
sisted of four categories (in years): I8-29, 30-,14, 45-59,
and ( or oldcr. Marital status was cat orizcd into
three groups: nrarried, prcviouslt married and ncver
nr:rrried. Education was classified depcnding on Dutrber
of years of formal schooling into four categories: Low
(O I year), low-average (2-7 ),ears), high-average (8-
12 years) and high (13 or rno.e years).

Suicidol behovlot
Suicidel behdviolrvas assesscd r$ing Lhe Suicidality
Module of the World Health Organization (VHO)
C<'rupositc lnternational Diagrostic Interview (CIDI)
Vt.rsion 3-0, a fully stnrc[ured diagnostic intervic.rv ad-
nrnistered by trailcd lay intervieu,ers 1291. l'his mod-
ule inchdes an assessmcnt of the lifctime occurrence
anct age-o['onsct of suicidal iclcirtion, plans. and at-
ternpts- Good inter-rater rcliabilitv, tcst-retcst reliabil-
it1. and vnli<lity have bcen found in crrrlier versions of
the CIDI [:10], rvhile good validity of CIDI tliagnoses
cornpared to diagnoses based on blinded clinical re-
appraisal intcrviews have been founci in WMI{ nreth-
odological studies [:] 1 l.

.{s dcscribed previously [28], thc translation of the
English version of tlre CIDI into thc five other linlauages
used in thc SASH study wirs carri<xi out according to
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,l.Yirg U:qqq-lnQtio{r, {,iterathe back'translation
-eonducted 4)y-panelr-of'bilingnd-a{rd ntultilingual ex-

perts. Discrepancies found in the back-translation were
resolved by consensus of an exlxrt panel.

In ordcr to examine relations beh^'een parental psy-
chopathology and a continuum of suicidal behaviors, we
consiclered four dated lifetirne history outcomes in a

series of nestcd survival analyses: (i) suicidal idcation in
the total sample; (ii) suicide attempt in the total sample;
(iii) suicidr plan among respondents with ideation; (iv)
suicide attempt among rcspondents with ideation.

Porcntol psychopothology
Parental psychopatholog) was assessed using the Family
History Research Diagnostic Criteria lnterview [32] and its
expansion [33]. tn the current study we examlned respon-
dents' report of 6ve diflerent forms of possible lifetime
psychopathology among their parent(s) during tlreir child-
hold: ntajor depression, panic disordel generaliT,ed anxiet].
disorder, substance dependence, ancl antisocial personality
disorder, as well as parentd suicide attempt or suicide
death. A.ltlough the instrument measures more than these
five areas of psychopathology, they werc s€lected due to in-
dicatiols fron previous rcsearch tha! they were the main
fsctors ass(rciated with offspring suicidal behavior. Since
tlris data was collected as part of tic larger SASH study, it
wirs importnnt to focus on areas that werc thought to be
important tr ordcr to minimize the length of the interview
while collecting all the required information.

This instrument has been found to have relatively
good sensitivity, although there is a risk of under-
reporting of familial psychopathology [32]. However it is

useful in comnrunity surveys where a fanily study
mcthod would be very difficult to implernent, including
in situations where some family members are deceased.

Data analy5is
ln ordcr to account for the stratified multi-stagc sample
design, the data rvere weighted to adiust for diflerential
probability of selection within houscholds as a ftinction
of household sizc and clustering of the data, and for dif-
fcrc,ntial nor-response. A post-stratification weight rvas
also used to make the sanrple distrabution comparablc to
the populatiofl distributiotr in the 20Ol South Alrican
Census for agc, sex, and province,

'I he prevalence of parental psychopathology among re-
spondcnts rvith each of tlre four suicidal outcornes was
estimatcd using cross-tabulations. Predictive associations
between pflrental psychopathology and subseqLlcnt sui-
cidal bchaviors wcre estintaLed using discrete-tim( sur-
vival models with person-year as the unit o[ analysis

l34l- Survival coefficients were exponentiated to gener-
ate odds-ratios (ORs) and thcir standard errors lor ease
of interpretation.

t
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l he associations betwcen parcntill psychopathology
ind suicidal behavior were estinrated in a serics of sur-
viral rnodcls tlut were bivariate (in which each type of
parental psychopathology was corrsidcrcd individuallll
as well as multivariate (in which all parental disorders
wcrc considereci simultanctrusly) i,r predicting each sui-
ci<l;rl behavior. Further models testing whether a greater
number of parental disordcrs are ilssocioted with an in-
cr,.:ascd risk o[ each suicidal behlvior were estimated.
All rnodels controlled for age, gcnder, marital status and
educotion of tlre respondents.

in all analyscs, standard errors of prevalence cstimates
and survival coefficients were estirnated rvith the Taylor
series method l35l using SUDAAN software [36] to ad-
just for the weighting and clustering of the SASII sample
design. Multivariate sigDificance was cvaluated with
Wald f tcsts based <.rn dcsign-corrected coefficient vari-
ance-covariance mat ces. All significance tests werc
evaluatcd using .05 Ievel two-sided tests.

Result5
Thc demagraphic characteristics of this sanrplc have been
described previouslr,[37] but briefly, the samplc was

largel,v fcmale (58.5%) an(l Black (79.7%), althouglr other
ra,:ial groups are reprcsented (10.4q, Colored;7.2% \Vhitc;
2.1'% lndian/Asian). Further, onc-hrll was married, rvhilc
rn.)st \sere unemployed (69.2%), had less than 12 years of
cducation (62.7%), and livr:d in urban areas (59.7%).

Out of the 4315 participanrs, 1.5% (n=65) reported

frarental maior depressive disorder. rvhile 6-4% (n =275t
rcported parcntal plnic rlisorder, I.4% (lr = 62) parental
generalized anxiety disorder, 3.8% (n = 162) parental sub-
stance usc disorder, and :l-4j6 (n = 148) parcntal anti-
social personality disordel. Parental suicide was reported
by 1.6% (n = 7l) of the participrnts.

\s shor$n in Tiblc I, the lifctinrc prevalencc ratcs of
suicidal ideation (n - 394). suicidr plans (n ' l7l) and
suicide attempts (n = 140) werc f.i% (SE 0.7), 3.8% (SE

0..!) and 2.9% (SE 0.3) respectively.
In this study, 21% of participants with suicidal idcation

rer)ortcd parental psychopatholog', compared to I2.2%
r,[ those without suicidal idention. Ove( 26916 of thosc
wlro attenrpted suicide also reported at least onc paren'
tal ment l disorder, compirred to 12.5% of those \vithout
suicide attcmpts. Among those with suicidfll ideation,
2:r.7% of those who procc(.ded to develop a suicide plan
rer)orted at leasL onc pnrentai nrcrrtal disorder rvhilc
tlvrsc who did not have :r plan repoltcd 26.1% parental
psYchopatholoery.

fable I shows thesc prcvalcncr rates aggregatcd by
tvl)e and nrrmber of parcntal disorders. Respondents
rvith suicidal behavior reportt'd higher rates of all thc
tertcd typcs of parcntal |sychopathology exccpt meior
d(pression.
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Pmliminary blvariate'survival; models w('re estinr{tcd
f9!.thc:igsociat)on.'ot &dr".pa*ntal disordcr witlr sur-

cidal bchavior in the respondent. The nrodcls tested the
elfect of parental psychopathology in either parent alone
and in both parcnts. Among all the factors tested, only
suicidc in a parcnt of thc same sex as thc responclerrt
predicted respondent suicidal ideation. As a rcsult, all
subsequent anirlyses tested the efiects of psychopath-

ology in either parcnt, except in the case of parcntal sui-
cide wherc only suicide of a parent of the same sex as

the respondent was considered.
As shorvn in Tablc 2, birarintc survival models denron-

strated that parental panic disorder (OR = 2.5), substance

,rbuse (OR =2.1) and antisocial personality disorder
(OR = 2.3) werc associated with suicide attempts in rc-
spondcnts. In those with suicidal ideation, no type of
parental psychopathology was associated with off$pring
srricide plans or attempts.

When a multivariate nrodel was estimated in \vhicl'l
eirch form of parental psychopathology was entered sinr-
rltaneously, parental generalized anxiety disorder (OR =
2.4) and suicide (OR = 2.7) remained signilicantly associ-
ated n,ith suicidal ideation among respondents, whercas
parentirl panic dlsorder (OR = 2.5) was associ{ted with
lcsporrdent suicide xttctnpts. As illustrated in Table 3,

amon{l those with suicidal ideation, p.rcntal panic dis-
order (OR = 2.5, 95% Cl 1.2-5.2\ was significantly associ-
ated with h:rving suicide plans, but no form of parental
psychopathology was significantly as$ociated with suicidc
attempts among ideators.

Thc associatior! betrveen the nunrber of parental disor-
ders and respondent suicidal behsvior was estimated
usiql a nrultivariate modcl in which only substantive
predictors $'ere used as dummy wriables for the number
o[ parcntal disorders. Duc to the fact that vcry few re-
spon<icnts had parcnts with more than two disorders,
onl!, two categories were creatcd for number of <!isor-

ders, those with one disorder, and those with trvo or
rrore disorders,

Conrpared to those witfi oo parental disorders, respon-
dents reporting one parental disorder lrad nrore than
tloublc thc odds of sui(idal ideation (OR - 2.4), and
th(rse rvith two or nrore parental disorders had nearly a

three-fold ilcrease in thc cdds of ideation (OR=2.8).
For suicide attenrpts, the nragnitude of the associal.ion
was similar between thost. rvith one parertal disorder
()R= 1.9) comparcd to those without, dnd those with
two or morc parental disorders (OR = 1.9). Among thosc
with suicidal ideation, there was no association betweel
number of parcntal disorders and respondent suicidc
plans or attcmpts. This is sumrnarizcd in Table 4.

ln a final multivariate nrodel including both type rnd
numbcr of parental disordcrs, parental panic disorder
continucd to predict rcspondent suicidal ideation

I
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Tcble t Prevalerrce ot pare_ntal psychopathotqry:pg$.64!g.fmiZ.Ef
Pa.ent.l dirorder (n) ln rhe total 3ample

qt1(st) with parent
dkorder amongi

Itt"-pt- Uo 
"tt".npt

De')re!ed' i65) 09{07) 1.5 (0.1)

Pant( (?7ii 142ll9l 6l (08)

(!Al) (62) i I {1 l) L4 (0.r)

SurRrafte dDule (lar2) 60 {2 2) 36 (04)

Anrr.so(Blr{rso'tdlrty orroroer (]48) 7.6 (2 l) 3J (04)

Su,ckle {Sdmf.5er parenlj (71) l0(13) l6l0.3l

N! nb€r oI pdfental dieor{lerr I la4 (14) 9.1 (0.7)

2+ Ll (2 5) 32 (0.4!

{M 96J ir..O. .t.9|g6) (417t.97.r%)

(OR = 2,5), whereas parental panic disorder (OR = l.O,
gencralized anxieq, disorder (OR = 2.8) and suicide
(OR=3.0) predicted respondent suicide attempts. As
shown in Table 5, however, in thos. with suicidal ideation
thcre was no statisticalb, significant association betwecn
any parertal disorder and suicide plan or attempt.

Parental major deprcssive disordcc generalizcd anxiety
disorder and suicide werc associated with younger age of
onset of suicide nttempts, as shown in Table 6, A similar
though weaker effect wils found in the association be-
tween offspring suicidal ideation and parental deprcs-
sion, GAD, antisocial personality disorder and suicidc.
Parental panic disorder rvas associated with later age of
onset of both suicide attempts and ideation in the off-
spring. Anrong respondents with suicidal ideation, par-
ental dep.eision was associated with earlier age of onset
of suicide plans.

Discussion
In this study, a signilicant pmporti(xr of respondents with
suicidal ideation reported parental psychopathology, Over

Among thore with iui(ldal ldeation

96'(sE) with p.rent gtr(sE) w{th parent
dilordcr among: -__ dlsordet among:

lde.tion No ideation Pl.n No plan- 
_

r .5 (0.7) 1 t (0 3) ! .0 (0 6) 1.7 ll 3:t

9.r 0.7) 6.0 (o8) r4.5 0.4) 6.5 (!.8)

1.0 {0.9) r.l I0l) l.l .(, J1 3}

5.7 {r.1) 3.5 (O.41 t.0 0 7) /.4 12.41

5.4 0.r) 3.2 (0.4) 6.5 0.4) 2.7 0.0)

4.2 fi.I) 14 {0.3) 25 06) 7.1G.8)

r5 5 (2.0) 9 r (0 7) 17 r 8.5) lga (5.2)

5.5 f; r) 3.1 (0.4) 66 (l 7) 6.t 12.21

(39.1. 9.196) (392r. 90.96) {r7r, 11.1961 (221. 56686}

96'(58) wlth parent
dlsotder_among:

Attellt No att€mpt

09 (0.7) 2 5 (1 2)

r4.2 (3.9) 66 ( l.7l

2.101) 22{r rl

Bn \2.2) 5.6 fi 8)

1.612.1) 64 (2.4)

lo (1.8) 7.r {3.8)

r8.4 (3.4) 17.2l49l

81(26) 5r06)
04o. 35.5%) (254.6/.5%)

a fifth of respondents Nith suicidal idaation reported at
least one parent having a mental iuners, with over a quar-
ter of those who attempted suicide reporting parental psy-

chopathology. In a nnal nlultivariate model parental panic

disorder rvas significantly associated with respondent sui-
cidal ideation, whereas parental panic disorder, generalizcd
anxiety disorder and suicide maintained a significant asso-

ciation with suicide attempt!. Among those with suicidal
ideation, none of the tested types of parcntal psychopath-
ology was associated with suicidal idEation or attempts.
Thcre was a pattenr consistent with a dose-response rela-

tionship between the nunrber of parental disorders and
suicidal ideation.

Thc tindings from previous studies, largcly in non-
A-frican seftings, showing that the risk ofsuicidal ideation is
related to parental history of mental illness therefore appear

to hold in this study as well 18- l0,l4l. This is further strp-
ported by the finding of a dose-response relationship be-

tween parental disorders and suicidal ideation in this study.
Parental psychiatric morbidity is thought to increrse

risk nf suicidal behavior in the offspring through several

rPer(anrig! 
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Table 3 Multivariate eseociations
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ntcchanisms, i[cluding the ransmission of genetic far-
tors rssociatcd with increased levcls of distress or dys-
function [38,39], the carly environrDental stressors that
m:ry rcsult from high levels of parental psychopatholo8y

14(),41], or a combination of the two [42,43]-
l,arental panic disorder appears to fit well in this

nrodel due to the probability of qc,retic transmission and
the environnrental strcssors associated with thc lifestyle
changcs instituted by a parcnt with Ihis disorder. It has

for instance been demonstrirted that people with panic
disorder have significantly increascd risk of suicidal bc-
havior 144], and this may be among some of the environ-
menlal stressors exerted upon tlreir offspring. Further,
Oladeii and Gureje [23] argue that "parentll inrpulsivity
and aggrcssive behavior as is likelr to occur in thc con-
tc\t of prrental panic disorder or substllcc abuse nrav
predispose to family instability, abuse, and reduced par-
cn[al care".

Our findings are to a ccrtain extr-'nt simii.r to those in
C)laclcii and Gureje! work in Nigeria l23l which demon-
sbat(d an association betrvocn pnrental panic disorder
and both suicid l idcation and attcrrpts amon8 offspring.
However, our study further found a dose-rcsponse relo-
tionship with tlrc risk of offspring suicidrl behavior in-
crcasing $ith thc number of parental rrrcntal disordcrs, a

finding that rvas abscnt in the Nigerian stucly perhaps due
to the small number of respondenrs with nrorc than one
disordcr. Furthcr. unlike thc Nigeri;tn study, we found no
association bet\4'een parental subst ncc ahuse and ofl-
spl.ing suicid:rl bchavior.
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Our findings differ in significant ways frotn those
bascd on the closs-national rVMH survey sample, which
found that all the tested disorders were significantly as-

sociated with respondent suicidal idcation and attempts

[181. For instance, the rolc of parent0l depression in in-
creasing the risk of suicidal behavior in thc offspring was

not replicated in our study. This may be explained in
part by the relatively low prevalence of parental depres-

sion in our sample compared to the WMHS sample, as

well as our lower overall sample size that may have con-
tributed to lourr statistical power.

Findilgs from the cross-nation{l WMHS [18] also
suggestcd that parental depression plays a role in the
cmergence of suicidal ideation, and that once this
cmerged, suicide attempts would be nrediated by factors
including parental antisocial personality and anxiety dis-
orders. The finding in thc present study that none of the
parental disorders predicts suicidal bchavior among
thosc with slicidal ideation suggests that other factors,
including potcntial protective factors, may be relevant in
this population. further research is nccessaly to uncovet
thcse factors and thcir nrechanisms in order to inform
relevallt interventions,

Anrotrg all the types of parental psychopathology exanr-
incd in tlts study, only suicide in a parent of the same sex

as the respondent predicted respondent suicidal behavior
by incrcasing the risk of offspring suicidal ideation. Previ-
ous rvork has suggested that maternal mcntal illness and

suicidc has a greatcr inrpact on offspring suicide, and the
elevated risk associated with parental psychiatric historv
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was greater in fenrales than in nrales 122,454. A tp+$-'l il"h]rfiofu'.rp.$e[ry" that our results adequatcly re-
systematic rcvicw and meta-analysis simitirtf fdund---fect-the situation'in the general population.
maternal suicidal bclravior to be a more potent risk fac-
tor than paternal, and children to be morc vulnerable
thrn adolescents and adults 1461. The study however
reported no evidenr:c of a stronger association in eithe.
m:rle or fcmale offspring.

In coltrast with our lindings on parental suicide in-
crcasing the risk of suicidal behavior in the same-sex off-
spring, leon and colleagues [47] reponed that childhood
pareltal death is signi,icantly associated with lifetime
suicide attempt in the opposite-sex offspring, especially
when erposure occurs before agc 10, This finding needs
to be fu her investigated especialll, in view of thc differ-
ent cultural settings in these two studies.

Our study has several significant limitations tiat may
affect the interpretation of the results. Eirst, errors
related to forgetting and recall bias may have been intro-
duced into the results due to the retrospective self-
report nature of the instruments used [48]. However,
systematic reviews have demonstrated that the level of
accuracy in these types of study dcsign is often sumcient
to provide useful information 149].

Second, just as in the wMH surveys, this study did
not attempt to examine the full range of parental tnental
disorders, or even of respondent suicidal behaviors that
could hale bcen assessed. This limits the findings oI this
study to the variablcs that were examined, and it is im-
possible to denronstrate the effect, if any, of including
the other mental disorders and behaviors.

'fhird, the number of parental disorders in some cases

such as depression, generalized anxiety disorder and sui-
ci<les were relatively low, linliting the ability of this study
to provide accurate findings on the association between
thr:se disorders and respondent suicidal behavior. A pos-
sible reason for this rnay be the fact that adult offspring
wt're being intcrviewed about parental psychopathology
th.rt mal/ have occurred many years in the past, resulting
in under-reporting.

Fourth, it is possible that this study underestimates the
associations betweetr the various pqrental disorders and
respondent suicidal bchavior becarse the desitn did not
aci:ount for chronicity of the parental disorders. This
w()uld suggest that (:ven though many of the findings in
this study did not reach statistical significance, they
could still be a useful indicator of the magnitude and
direction of associations between parental psychopath-
oLrgy and suicidal bchavior in their offspring.

Finally, it could bc argucd that the sample was not suf-
ficicntly representalive of the South African general
population due to the exclusion of thos€ in institutions
such as prisons, hospitals, mentnl hospitals and military
barracks. However, due to t-he weig,hting of the data and
thr relatively small proportion of the general population

Paqe 8 of 1o

Conduslons
Despite its limitations, this study provides some of the
lirst data from Africa on the relationship between paren-
tal psychopathology and suicidal idcation. Significantly,
our findings that parental psychopathology is associated
with increased risk of suicidal ideation and attempts in
offspring warrants firrther research in this area in order
to confirm these findings and possibly elucidate thc pos-
sible mechanisms.
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