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CFTATRPERSO ,q FORE\ilC)RD

The Statute Law (Miscellaneous Amendments) Bill, 2Ol8 (National
Assembly Bills No. 12) was published on l0th April, 2Ol8 and
underwent First Reading on 1Sth April, 2018. After First Reading, the
Bill was committed to relevant Departmental Committees for review
and report to the House pursuant to the provisions of Standing Order
216(s)(c).

The National Assembly through local daily newspapers of Daily
Nation, the Star, People Daity and the Standard of 7th May, 2018
invited the public to make representations on the Bill. Members of the
public either individually or representing institutions and
organizations submitted memoranda which the Committee took into
account while reviewing the Bill.

The Committee held a total of four (4) sittings considering the Bill
during which selected institutions and organizations appeared before
the Committee on invitation and made representations on the Bill. The
Committee considered and unanimously adopted its report on l3th
June, 2018. Minutes of all sittings of the Committee on the review of
the Bill are etnnexed to this report.

By virtue of having a majority number of statutes being amended in
the Statute Law (Miscellaneous Amendments) Bill, 2018 (National
Assembly Bills No. l2), the Departmental Committee on Justice and
Legal Affairs was tasked to Table in the Flouse reports of all
Departmental Committees that considered the Bill. Volume 1 of the
report is the report of the Departmental Committee on Justice and
Legal Affairs while Volume 2 of the report comprises reports of the
following Departmental Committees that also considered the Bill-

1. Administration and National Security;
2. Transport Public Works and Housing;
3. Education and Research;
4. Trade Industry and Co-operatives;
5. Labour and Social Welfare;
6. Environment and Natural Resources
7. Finance and National Planning;
8. Lands;
9. Sports, Culture and Tourism;
10. Defence and Foreign Relations
I 1. Agriculture and Livestock;
12. Communication, Information and Innovation
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May I take this opportunity to express gratitude to Committee
Members for their resilience and devotion to duty which made review
of the Bill successful. May I also express gratitude to the Speaker and
Clerk of the National Assembly for guiding and providing direction to
Committees in the discharge of their mandate. Finally, ffi&y I thank the
secretariats for exemplary performance in providing technical and
logistical support to Committees. Indeed, their roles were critical in
the consideration of the Bill and production of reports.

On behalf of the Departmental Committee on Justice and Legal
Affairs and all Committees that considered the Bill, it's my pleasure
and privilege to Table in the Ffouse reports of the Committees on the
Statute Law (Miscellaneous Amendments) Bill, 201 8 (National
Assembly Bills No. 12) pursuant to the provisions of Standing Order
1ee (6).

Signed

HON WILLIAM o. M.P.
Chairperson, Departmental Committee on Justice and Legal
Affairs

this day of 2018
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ADOPTION OF THE REPORT OF THE DEPARTMENTAL
COMMITTEE ON JUSTICE AND LEGAL AFF ON THE
STATUTE f,A\A/ (MISCELLANE C)US AMENDMENTS ) BILL.
20L8

We, the I{onourable Melnbers of the Departmental Comrnittee on
Justice and Legal Affairs, today the 13tr'day of June, 2Ol8 do hereby
affix our signatures to this report on the Statute Law (Miscellaneous
Arnendrrents) Bill, 2018 (National Assernbly Bill No. 12) to affirm our
approval and support.

No. NAME OF ME,MBER SIGNATURE

1 Hon. William Cheptumo, M.P.
Choirperson ..--.-.=,

2 Hon. Alice Muthoni Wahorrre, M.P
Vice Chairperson

--) I-Ion. John Olago Aluoch, M.P

4 Hon. Roselinda Soipan Tuya, M.P

5 Hon. Cl-rarles Girtose, M.P 4-
6 HEr. Johana Ng'eno Kipyegon, M.P

7 Ilon.
M-P.

William I{amoti Mwamkale,

8 Ifon. Ben Orori Momanyi, M.P
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9 Ifon. Peter Opondo Kaluma, M.p

10 Hon. Beatrice Adagala, M.p. @
1l Hon. Jennifer Shamalla, M.p.

l2 Hon. Gladys Boss Shollei, CBS, M.p.

13 Hon. John Munene Wambugu, M.p.

14 Hon. George Gitonga Murugara, M.p

15 Hon. Anthony Githiaka Kiai, M.p.

l6 I{on. Japheth Mutai, M.p.

17. Hon. John Kiarie 'Waweru, M.p

18. Hon. Adan Haji yussuf, M.p

19. Hon. Zulelkha Flassan, M.p.
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1. PREF'ACE

1.1. Mand te of the Co rnittee

The Departmental Committee on Justice and Legal Affairs derives its
mandate from standing order No. 216(5) which provides for the

functions of Departmental Committees inter alia as follows-

(a) investigate, inquire into, and report on all matters relating to
the ntandate, management, activities, administration,
operations and estimates of the assigned ministries and
departmertts,'

(b) study the programme and policy objectives of ministries and
departments and the effectiveness of their implementation;

(c) study and review all legislation relterred to it;

(d) study, as^sess and analyse the relative success of the ministries
and departments as measured by the results obtained as

compared with their stated objectives,'

(e) investigate and enquire into all matters relating to the assigned
ministries and departments as they may deem necessary, and
as may be referred to them by the l{ouse,'

O vet and report on all appointments where the Constitution or
any law requires the National Assembly to approve, except
those under-standing Order 204 (Committee on Appointments)

@) examine treaties, agreements and conventions,'

(h) make reports and recontmendations to the House as olften as

possibli, including recommendation of proposed legislation,'

(i) consider reports of Commissions and Independent Offices
submitted to the House pursuant to provisions of Article 254 of
the Constitution; and

(, examine any questions raised by Members on a matter within
its mandate.)

t
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The Second Schedule of the
Committees further outlines
follows-

Standing Orders on Departmental
the Subjects of the Committee, as

(a)
(b)
(c)
(d)
(e)
(f)
(e)

Constitutional affairs ;
The administration of law and Justice
The Judiciary;
Public prosecutions;
Elections;
Ethics, integrity and anti-corruption; and
Ffuman rights.

Committee Membershirr1.2.

The committee was constituted on Thursday, l4th December, 2ol7
and cornprises the following Honourable Members-

Hon. William Chepturno, M.p.
Hon. Alice Muthoni Wahome, M.p.
Hon. John Olago Aluoch, M.p.
Hon. Roselinda Soipan Tuya, M.p.
Hon. Charles Girnose, M.p.
Hon. Johana Ng'eno, M.p.
Hon. William Kamoti Mwamkale, M.p.
Hon. Ben Orori Momanyi, M.p.
Hon. Peter Opondo Kaluma, M.p.
Hon. Jennifer Shamalla, M.p.
Hon. Beatrice Adagala, M.p.
I{on. Gladys Boss Shollei, CBS, M.p.
Hon. John Munene Wambugu, M.p.
Hon. George Gitonga Murugara, M.p.
I{on. Anthony Githiaka Kiai, M.p.
Hon. John Kiarie W'aweru, M.p.
Hon. Japheth Mutai, M.p.
Hon. Adan Haji Yussuf, M.p.
Hon. Zuleikha Hassan, M.p.

1.3. Committee Secretariat

Mr. George Gazemba
Mr. Denis Abisai
Ms. Doreen Karani
Ms. Halima Hussein
Ms. Fiona Musili
Mr. Ornar Abdirahirn
Mr. James Macharia
Ms. Roselyne Ndegi

Senior Clerk Assistant
Principal Legal Counsel I
Legal Counsel II
Clerk Assistant III
Research Officer III
Fiscal Analyst III
Media Liaison Officer
Serjeant-at-Arms

Choirperson
Vice Chairperson

a
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Mr. Richard Sang'
Mr. Ian Otieno

Serjeant-at-Arms
Audio Officer

The Minutes of sittings of the Committee in respect of the
consideration of the Bill are attached to this report as annexure 1.
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PART 2

2. INTRODUCTION AND BACKGROUND

2.1 Memorandum of obie and reasons of the BilI

The Bill seeks to amend the following statutes relating to subjects
under the purview of the Departmental Committee on Justice and
Legal Affairs

(i)
( ii)
(ii i)
(iv)
(v)
(vi)

The Judicature Act, (Cap 8);
The Oaths and Statutory Declarations Act (Cap 15);
The Advocates Act (Cap l6);
The Civil Procedure Act (Cap 21);
The Law of Contract Act (Cap 38);
The Foreign Judgrnent (Reciprocal Enforcement) Act
(Cap 43);
The Probation of Offenders Act (Cap 64);
The Criminal Procedure Code (Cap 75);
The Extradition (Contiguous and Foreign Countries)
Act (Cap 7 6);
The Law of Succession Act (Cap 160);
The National Council for Law Reporting Act (No I1
of 2011);
The Witness Protection Act (No. 16 of 2006);
The Proceeds of Crime and Anti-Money Laundering
Act (No.9 of 2OO9);
The Judicial Service Act (No. 1 of 2Ol1);
The Office of the Director of Public Prosecutions Act
(No. 12 of 2OL2);
The Kenya School of Law Act (No . 26 of 2Ol2)
The Legal Education Act (No. 27 of 2Ol2);
The KenyaLaw Reforrn Act (No. 19 of 2Ol3);
The Nairobi Centre for International Arbitration Act,
(No. 26 of 2Ol3);
The Corrpanies Act (No. 17 of 2Ol5);
The Bribery Act (No. 47 of 2016).

(vii)
(viii)
(ix)

(x)
(xi)

(xii)
(xiii)

(xiv)
(xv)

(xvi)
(xvii)
(xviii)
(xix)

(xx)
(xxi)

(i) The Judicature Act. (Cap 8)

The Bill seeks to amend the Act to include the Employrrrent and
Labour Relations Court and the Environrnent and Land Court in
theAct in line with Chapter 10 of the Constitution. It also seeks
to include the High Court as a court dealing with matters
relating to land. [t also seeks to amend the definition of the term
'Judge"

a
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(ii) The Oaths and Statutorv f)eclarations Act (Can 15)

The Bill seeks to amend the Act to remove references to offices
and terminologies which have been rendered obsolete.

(iii) The Advocates Act (Cap 16)

The Bill seeks to amend the Act to include the reference to the
Disciplirrary Tribunal following change of nomenclature. It also
seeks to amend section 46 to outlaw agreements whereby an
Advocate receives more than twenty-five per cent of the general
damages received for a suit handled by him/her.

The Bill also seeks to amend section 57 on membership of the
Tribunal to allow the Attorney-General to appoint a
representative to the Tribunal. It also proposes a term of office
of four years from the previous term of three years and also
introduces a new subsection which provides for the staggering
of the appointment of members of the Tribunal for the purposes
of continuity.

(iv) The Civil Procedure Ac,t (Ctrl 2l\

The Bitl seeks to amend the Act to replace the term "district"
with the term "county" in keeping with the Constitution of
I(enya, 2O1O.It also seeks to repeal section 21 and 40 and to
delete the words "other than a magistrate' s court of third class"
in section 65(1)(b) since third class magistrate courts no longer
exist.

he o n Jud cal Enforc(v)
Act (Cap 43)

The Bill seeks to amend the Act to expand the definition of the
expression "superior Courts of I(enya" to incorporate all the
courts provided for in the Constitution.

(vi) The Probation of Offenders Act (Cap 64)

The Ilill proposes to amend the Act to introduce an
interpretation provision for the terms applied in the Act. It also
proposes to amend section 4 to introduce new sub-sections (5)
(6) and (7) to require the presentation of a pre-sentence report
by probation officer before the court makes a Probation Order.

The Bill further proposes to give the probation officer authority
to access records and other necessary information for purpose
of making a social inquiry report. It also proposes to introduce

11



new provisions to give courts issuing probation orders
discretion to extend the period of residence and discretion to
make further orders providing for the offender to attend non-
residential programmes.

(vii) The Criminal Procedure Code (Cap 75)

The Bill seeks to amend the Crirrrinal Procedure Code (Cap 75)
to ernpower the Inspector-General of Police to give directions
as to the person to act as the officer in charge of a police station
replacing the Attorney-General.

(viii) The Extradition (Contieuous and Foreisn
Countries) Act (Cap 76)

The Bill seeks to arrend the Act to replace the expression
"House of Representatives" appearing therein with the
expression "National" as that expression is obsolete.

(ix) The Law of Succession Act (Cap 6O)

The Bill seeks to amend the Act to give the Court handling a
succession dispute discretion to exclude persons who are not
members of the court or parties to the case from any proceeding
relating to the administration of a deceased person's estate.

The Bill further seeks to give the court discretion to prohibit
publication of any matter arising in cases in respect of which
exclusion Orders are made.

(x) The Witness Protection ct.2OO6 (No. 16 of 2006)

The Bill seeks to amend the Act to require that the Director be
given opportunity to defend himself where a petition seeking his
dismissal has been presented to the Board. It also seeks to apply
the legislative and regulatory provisions on auditing of security
organs to the Agency.

The Bill further seeks to replace the term "Minister" with the
term "Cabinet Secretary" in keeping with the Constitution of
I(enya, 2O1O and to clarify the various responsibilities of
different cabinet secretaries under the Act.

(xi) The Proceeds of Crime and Anti Monev Launderins
Act. 2OO9 (No. 9 of 2OO9)

The Bill proposes to amend the Act to include accountants,
advocates and notaries or their employees, trust and company
service providers in the definition of the expression "designated

12



non-flnancial businesses or professions" for purposes of the
Act.

The Bill also seeks to amend section 48 of the Act to expand the
reporting obligations to include accountants, advocates, notaries
or their employees, trust and service providers.

(xii) The Ju icial Service Act- 2Ol I (No. L f 201 1)

The Bill seeks to amend the Judicial Service Act, 2OlI to
provide for approval by the National Assembly prior to
appointment by the President of nominees to the Judicial
Service Commission.

(xiii) he I(en a f Law Ac o.2 t2

The Bill proposes to amend section 4 of the Act to remove the
current exclusivity and open up the licensing of other education
providers to train advocates under the Advocates Act. It also
deletes the provisions hitherto empowering the I(enya School of
Law to determine admission requirements for the advocates'
training programme as this is the function of the Council of
Legal Education.

(xiv) aI Edu 2012 f 2012

The Bill seeks to amend section 8 of the Legal Education Act to
regularise the administration of the pre-bar examination for
entry into the advocates' training programme. It also provides
for accreditation of legal education providers for the purpose of
licensing the advocates training programme in order to open up
other institutions to offer the programme-

(xv) The I(enva Law rrn Cornrniss ion Act- 2Ol3 (No-

19 of2O13)

The Bill proposes to amend the Act to ctarify the functions of
the Commission. It also seeks to amend section 8(4) to clarify
on membership to the Commission and to provide for a

representative of the Law Society of Kenya. It further clarifies
on the term of office of the chairperson and members.

The Nairobi Centre for International Arbitration(xvi)
Act ., o- 26 of

The Bill seeks to amend the Act to streamline rlembership of
the Board of Directors of the Centre and to clarify on the role of
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Registrar and his term of office. It also seeks to clarify on the
composition of the Arbitral Court.

The Bill further seeks to introduce, a new schedule for the
conduct of affairs of the Arbitral Court. It also seeks to amend
section 25 which deals with the power of the Board to make
rules, to give more scope to the exercise of the power. It also
seeks to amend the schedule to clarify on the term of office of
the chairperson.

(xvii) Other tatutes

The Bill also seeks to make clarifications and corrections to the
following statutes-

(a) The Bribery Act, 2Ot6 (No. 47 of 20t6);
(b) Law of Contract Act, (Cap 23);
(c) The National Council for Law Reporting Act,

(No.l 1 of 1994);
(d) The Office of the Director of Public Prosecutions

Act, (No. 2 of 2013);

The Bill does not concern county governments within the meaning of
Article I l0 of the constitution. The
occasion additional expenditure.

enactment of the Bill may

2.2 PUBLIC PARTICIPATIC)N IN THE RFI,VIEW OF TI{E
BILL

Article 118 (1) (b) of the Constitution of Kenya provides as follows: -
"Parliament shall facilitate public participation and involvement
in the legislative and other business of Parliament and its
Committees "

Standing Order 127(3) provides as follows-

"The Departmental Committee to which a Bill is committed shall
facilitate public participation and shall take into account the views
and recommendations of the public when the Committee makes its
recommendations to the House "

In line with the Constitution and Standing Orders, the National
Assen-rbly in the local daily newspapers of May 7tt'r 2g1g invited the
public to make representations on the proposed arnendments in the
Bill as per annexure 2 of the report. Several members of the public
either individually or representing institutions and organizations

14
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submitted their views to the Committee by way of written and oral

submissions.

The Committee received oral and written submissions on the proposed

amendments to the following statutes-

(xvi)

The Judicature Act, (CaP 8);
The Oaths and Statutory Declarations Act (Cap 15);

The Advocates Act (CaP 16);
The Civil Procedure Act (CaP 2l);
The Law of Contract Act (CaP 38);
The Probation of Offenders Act (Cap 64);
The Criminal Procedure Code (Cap 7 5);
The Law of Succession Act (CaP 160);
The National council for Law Reporting Act (No 11 of
2Otr);
The Proceeds of Crime and Anti-Money Laundering Act
(No.9 of 2OO9);
The Judicial Service Act (No. I of 2Ol7);
The Office of the Director of Public Prosecutions Act
(No. 12 of 2Ol2);
The Kenya School of Law Act (No . 26 of 2Ol2)
The Legal Education Act (No. 27 of 2Ol2);
The Nairobi Centre for International Arbitration Act,
(No. 26 of 2Ol3);
The Bribery Act (No. 47 of 2016)-

The fottowing stakeholders submitted written submissions -

(i) The Office of the Attorney-General and Department of
Justice;
The Judiciary;
The Law SocietY of l(enYa;
The Office of Director of Public Prosecutions;
The Ethics and Anti-Corruption Commission;
The Department of Probation and After-Care Services;
The National Council for Law Reporting;
The Transparency International Kenya;
Institute of Commission of Jurists-I(enya (ICJ-Kenya);
Chartered Institute of Arbitrators-I(enya;
I(enya Magistrates and Judges Association;
The Kenya Bankers Associations;
The National Association of Private lJniversities in
Kenya;
Anjarwalla and I(hanna Advocates;
Kaplan and Stratton Advocates;
Muturi S.K & Co. Advocates; and

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)

(x)

(xi)
(xii)

(xiii)
(xiv)
(xv)

(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)
(ix)
(x)
(xi)
(xii)
(xiii)

(xiv)
(xv)
(xvi)

15



(xvii) Ms. Annah Konuche

other than the written submissions received pursuant to the
advertisement inviting submission of mernoranda, the Committee
invited the following institutions to present oral submission on the
amendments-

(i)
(i i)
(i ii)
(iv)
(v)
(vi)

The Judiciary;
The Kenya Bankers Association;
The Consumer Federation of Kenya;
The Kenya Private Sector Alliance;
The Ethics and Anti-Corruption Commission;
The office of the Attorney-General and Department of
Justice;
The Taskforce on Legal Sector Reforrns.

In response to the Committee's invitation, the following stakeholders
appeared before the committee and made oral submisstr, -

(i)

(vii)

(ii)
(iii)
(iv)
(v)
(vi)

The office of the Attorney General and Department of
Justice and the National council for Law reporting;
The Judiciary;
The office of the Director of public prosecutions
The Ethics and Anti-corruption cornmission (EACC)
The Kenya Bankers Association;
Mr. clement oketch from the Department of probation and
Aftercare Services

?

The written submissions received are contained in Volume 2 of the
report.

(i) The Consulner Federation of I(enya;
(ii) The Kenya Private Sector Alliance; and
(iii) The Taskforce on Legal Sector Reforrns.

16



PART 3

3. CONSIDERATION OF'TI{8, BILL BY THE CC)iVTVTITTEE
AND PROPC)SED COIVTMITTEE STAG FI, AIVTENDME NTS

Having considered the Bilt, clause by clause, the Committee made the
following recommendations including amendments to be moved
during the Committee Stage of the Whole Flouse -

3.1 THE JUDICAT ACT (CAP 8)

3.1.1 Pronosed amendm ent to section 2 (a) of the Act

(a) Delete the definition of the word" judge" and substitute therefor
the following new definition-

"Judge" means the Chief Justice or any other judge appointed
under Article 166 of the Constitution and includes a judge
serving in an acting capacity.

(i) Stakeholders'su hrnissions

Institute of Commission of Jurists (ICJ I(enya) was of the view that
the amendment was unconstitutional and should be deleted as it
breached Article t66 and 167. There would be no security of tenure
hence prone to political manipulation and in comparison, section 34
of the Public Service Commission Act provides that "actiflg" cannot
exceed six (6) months.

The Judiciary opposed the amendment on grounds that it violates the
constitution in Articles 161, 166 and 168. The Constitution doesn't
contemplate the position of acting judge. It further argued that the
proposed amendment would violate the principle of security of tenure
ofjudges and independence of the Judiciary.

The I(enya Magistrates and Judges Association opposed the
amendment on grounds that the Constitution doesn't contemplate the
position of acting judge.

The Law Society of I(enya opposed the amendment to the extent that
it refers to acting .iudges because in its opinion, there would be no
security of tenure for the acting judges hence would be prone to
political manipulation.

(ii) Observations

The Committee observed as follows-
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(a)
(b)

(c)

(d)

(e)

the amendments seek to redefine the term 'Judge";
the Act as it presently is and the amendments proposed
make reference to judges serving in acting capacity;
the concept of appointment of Commissioners of Assize
to aid in clearing of backlog is no longer in practice and
the solution adopted in order to deal with a large volume
of rnatters has been the enhancement of capacity of
judges by recruitment;
following the enactment of the Constitution, Judges
enjoy independence, security of tenure and the
retirement age of seventy (7O) years;
the aspect of acting appointments in relation to Judges
offends the provisions of the Constitution.

(iii) Recommendation

The committee recommends that the Bill be amended by
deleting the words "and includes a judge serving in an acting
capacity."

(iv) Rationale for the proposed amendment

The committee was satisfied that the constitution does not
contemplate for the appointments of acting Judges hence this
amendment seeks to remove the offending aspects of the proposal
in the Bill.

3.1.2 Pronosed arnendrnent to section 2 (b\ of the Act

(b) Insert the following new definitions in proper alphabetical
sequence-

"Employment and Labour Relations Court" rneans the
E,mployment and Labour Relations Court established by the
Employment and Labour Relations Court Act, 2Oll.
"Environment and Land Court" means the Environment and
Land Court established by the Environment and Land Court Act,
201r.

(i) Stakeholders'submissions

The cornmittee did not receive any views from stakeholders.

(ii) Observations

The Committee observed that the amendments aim to include
the Employrnent and Labour Relations Court and the

t
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Environment and Land Court in the Judicature Act in line with
Chapter 1O of the Constitution.

(iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.L.3 Pro I)O arnendment to section 3(1) of the Act

Insert the words "the Environment and Land Court, the
Employment and Labour Relations Court and" immediately afrler

the expression "High Court".

(i) Stakeholders'submissions

The Judiciary supported the proposed amendments

(ii) Observations

The Committee observed that-

(a) The amendments aim to include the Employment
and Labour Relations Court and the Environment
and Land Court in the Act in line with Chapter
1O of the Constitution.

(b) Section 3(1), which makes reference to the mode
of exercise of jurisdiction by Courts, makes
reference to all courts in I(enya except the
Supreme Court, the Environment and Land Court
and the Employment and Labour Relations
Court. These Courts were established in 2010 on
the enactment of the Constitution- In particular,
the Supreme Court of Kenya which is the
highest-ranked Court in I(enya and an integral
part of the Kenyan Judicial structure is not
mentioned.

(iii) Recommendation

The Committee recomrrlends a further amendment to section
3(1) to include the Suprerne Court.

(iv) Rationale for the amendment

19



The amendment will align section 3(1) of the Act with the
constitution by making reference to all courts in Kenya
established by the Constitution, including the Supreme court.

3.1.4 Pronosed amendrnent section 3(2\ of the Act

Insert the words "the E,nvironment and Land court, and "the
Employment and Labour Relations court and" immediately
after the expression "High Court".

(i) Stakeholders'submissions

The Judiciary supported the amendments

(ii) Observations

The Committee observed as follows-

(a) The amendments aim to include the Employment and
Labour Relations Court and the Environment and
Land Court in the Act in line with Chapter 1O of the
Constitution.

(b) Section 3(2), which makes reference to the rnode of
exercise ofjurisdiction by Courts, makes reference to
all courts in I(enya except the Supreme Court, the
Environment and Land Court and the E,mployment
and Labour Relations Court. These Courts were
established in 2O1O on the enactment of the
Constitution. In particular, the Supreme Court of,
which is the highest-ranking Court in Kenya and an
integral part of the I(enyan Judicial structure, is not
rnentioned.

(iii) Recommendation

'fhe Cornrnittee recomrlends a further amendment to
section 3(2) to include the Suprerne Court.

(iv) Rationale for the amendment

Tlre amendment will align section 3(2) of the Act with the
Constitution by making reference to all Courts in Kenya
established by the Constitution, including the Supreme
Court.

f
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3.2 THE OATHS AND S ATT]TORY DEC I,ARATION S ACT
(CAP 16)

3.2.1 Pronosed amendment to section 12 of the Act

Delete the words "a deputy registrar and district registrar" and
substitute therefor the expression "and a Deputy Registrar"

(i) Stakeholders'submissions

The Judiciary was of the view that further amendments be
introduced to include the terms "Deputy Registrar of the
Environment and Land Court arrd "a Deputy Registrar of the
Employment and Labour Relations Court"

(ii) Observations

The committee observed as follows-

(a) the amendments seek to remove references to offices
and terminologies which have been rendered
obsolete;

(b) the Deputy Registrars in the Employment and
Labour Relations Court and Environment and
Labour Relations Court have similar ranking to
deputy registrars of the High Court and also
administer oaths.

(iii) Recommendation

The Committee recommends a further amendment to include
Deputy Registrars in the Employment and Labour Relations
Court and Environment and Labour Relations Court.

(iv) Rationale for the amendment

The Committee was satisfied that the Deputy Registrars in the
Employment and Labour Relations Court and Environment and
Labour Relations Court, who have similar ranking to Deputy
Registrars of the High Court, also administer oaths hence the law
should be amended to reflect this position.

3.2.2 Pro DOS ed arnendment to section 13 of the Act

The section be deleted.

(i) Stakeholders'submissions

The Committee did not receive any views from stakeholders
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3.3.

(ii) Observations

The Committee observed that-

(a) Section I 3 which the subject of deletion refers ro the
taking of oaths by Africans not being christians or
Muslirns in the manner prescribed by the person,s
tribe;

(b) the amendment takes cognizance of social changes
that have taken place in the society over the years
and seeks to align the Act with current times.

(iii) Recommendation

The cornrnittee recommends that the amendment as proposed in
the Bill be agreed to.

ADV TES A P

3.3.1 Pron ed amend ent to sec n 11(4) of e Act
Delete the expression "Disciplinaly cornmittee,, and substitute
therefor the expression "Disciplinary Tribunal,,.

(i) Stakeholders, submissions

The committee did not receive any views from stakeholders

(ii) Observation

The committee observed that the amendments seek to make
reference to the "Disciplinariry Tribunal,, instead of the"Disciplinary committee" following the change of
nomenclature. Section 2 of the Act defined ..Disciplinary
Tribunal" as the Disciplinary Tribunar established under section
57;

(iii) Recommendation

The committee recommends the amendment as proposed in the
Bill be agreed to.

3-3-2 Proposed amendment to section 19 of the Act

Delete the expression "Disciplinary committee,, wherever it
appears in paragraphs (a) and (b) and substitute therefor the
expression "Disciplinary Tribunal,,.
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(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders

(ii) Observation

The Committee observed that the amendments seek to include
the reference to the Disciplinarily Tribunal following the
change of nomenclature.

(iii) Recommendation

The committee recommends the amendment as proposed in the
Bill be agreed to.

3.3.3 arnendment to section 23

Insert the following new subsection immediately after
subsection (2)-

" (2A) Every advocate to whom a practicing certificate has
been issued and who draws any legal document that includes
pleadings, affidavits, depositions, deeds and other related
instruments set out in section 34 and filed in any registry under
any law requiring filing by an advocate shall in addition to
setting out the firm's details include the name of the advocate
drawing the document, the advocate' s admission number and
signature and the stamp of the respective law firm"

(i) Stakeholders'submissions

The Law Society of I(enya was of the view that the arnendment
was good as it remedies the problem of issuing a stamp annually.
It proposed that the existing subsection 2A be deleted as it
provides for issue of a stamp annually.

I(aplan and Stratton Advocates propose that the clause be
amended by deleting the existing section 23A and substituting
therefor-

"Every advocate who draws any legal document that includes
pleadings, affidavits, depositions, deeds and other related
instruments set out in section 34 and filed in any registry under
any law requiring filing by an advocate shall in addition to
setting out the firm's details include the name of the advocate
drawing the document, and the advocate's admission
number. "

23



The firm opines that this is necessary to reconcile the proposed
amendment and the existing provision. Further, it states that the
underlying principle is unsatisfactory due to the endless delays
in issuing practising certificates and unsatisfactory jurisprudence
spawned by section 34. By way of example, the firm noted that
it was still awaiting certificates for applications accepted and
paid for in December 2017.

(ii) Observations

The Committee observed as follows-

(a) the amendment seeks to prescribe the requirements that
advocates rnust meet when drawing legal documents and
pleadings to be lodged in registries. The requirement to
include name, admission number and signature of the
advocate who draws the documents is intended to prevent
unqualified persons from drawing legal documents.

(b) Subsection 2A as it is in the Advocates Act presently
provides for the inclusion of details of the advocate who
draws a legal docuurent and also reference to issuance of
a different stamp to practising advocates annually by the
Law Society of I(enya.

(c) The proposed amendment makes reference to "advocates
issued with a practising certificate". As pointed out by
Kaplan and Stratton Advocates, there is often delay in
issuance of practising certificates and the provision as
drafted may be misconstrued to the effect that advocates
may only draw instruments and pleadings after receiving
the practising certificates. This could give rise to real and
practical challenges to the work and business of advocates
where issuance of certificates is delayed at no fault of the
advocate.

(iii) Recommendation

The Committee recommends as follows-

(a) That section 231^ of the Advocates Act be amended by
deleting subsection 2A;

(b) The proposed amendmenr in the Bill be amended by
deleting the words "to whorn a practicing certificate has
been issued and"
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(iv) Rationale for the amendment

The Committee observed that the existing Section 23(21.) makes
reference to issuance of annual stamps by the Law Society of Kenya
and the requirement for that stamp to be affixed to every document
drawn by an Advocate. This step proposed to address the challenges
and concerns of unqualified persons practising or masquerading as

Advocates. However, the issuance of these stamps has been a
challenge as no stamps have ever been issued to advocates by the LSK
since the amendment was effected in2O16. The amendment in the Bill
sought to address that issue.

Flowever, as drafted the proposal will pose a challenge in that it may
be interpreted to applying to "advocates issued with practising
certificates" only. Following the concerns raised by stakeholders that
delays in issuin g a certificate cannot be a ground to deny an advocate
his/her ability to earn a livelihood, the committee is of the view that
the provision be amended by removing the reference of "advocates
issued with a practising certificate". Once a qualified advocate has
submitted an application for a practising certificate, helshe should be
authorised to draw pleadings and instruments pending issuance of the
certificate.

In view of the foregoing, there is therefore need to remove the existing
subsecti on 2A and replace it with the amendment as proposed by the
Committee.

3.3.4 Prooosed arnendrnent to section 25 o f the Act

Delete the express ion "D iscip I inary C omm ittee" appeari n g in pat agraph
(f) and substitute therefor the expression "Disciplinary Tribunal".

Stakeholders' submisstons

The Committee did not receive any views from stakeholders

(i) Observation
The Committee observed that the amendment seeks to include the
reference to the Disciplinarily Tribunal following the change of
nomenclature.

(ii) Recommendation

The committee recommends the amendrnent as proposed in the Bill
be agreed to.
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3.3.5 Pronosed amendment to section 27 of the Act

Delete the expression "Disciplinary committee" and substitute
therefor the expression "Disciplinary Tribunal".

(i) Stakeholders'submissions

The cornrnittee did not receive any views from stakeholders

(ii) Observation

The Comrnittee observed that the arnendment seeks to include the
reference to the Disciplinarily Tribunal following the change of
nomenclature.

(iii) Recommendation

The committee recorxmends the amendment as proposed in the Bill
be agreed to.

3.3.6 Pronosed amendrnent section 46(d) of the Act

The section be deleted.

Insert the following new paragraphs immediately after paragraph (c)-

"(d) any agreement by which an advocate agrees to accept, in
respect of professional business, dfly fee or other
consideration which is less than the remuneration
prescribed by any Order under section 44;

(da) any agreement by which an advocate agrees to accept, in
respect of professional business, afly fee or other
consideration which is more than twenty-five percent of
the general damages recovered in respect of that business"

(i) Stakeholders' submissions

The I(enya Bankers Association opposed this provision
because in their view, the invalidation of agreements between
clients and advocates for fees below the remuneration order or
whose consideration/fee is more 25o/o of the general damages
recoverable in respect of business is anti-competitive in nature
and it amounts to price fixing. They further propose a repeal of
the Advocates Remuneration Order on fees matters.
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(ii) Observations

The Committee observed as follows-

(a) the amendment in the Bill is a redraft of the current
provision on the Act that seeks to offer clarity by separating
the ideas in two short paragraphs in line with the House
drafting style;

(b) the proposal to delete the provision on fees from the Act
and subsequent repeal of the Advocates Remuneration
Order is a substantive amendment that ought not to be
moved in this Bill to require further input from Advocates
and more stakeholders.

(iii) Recommendation

The committee recommends that the amendments as proposed
in the Bill be agreed to.

3.3.6 Pronos amendrnent to sec tion 53(4) of the Act

Delete the expression "Disciplinary Committee" wherever it
occurs in paragraphs (b) and (e) and substitute therefor the
expression "Disciplinary Tribunal".

(i) Stakeholders'submissions

The Comrnittee did not receive any views from stakeholders

(ii) Observation
The Committee observed that the amendment seeks to include
the reference to the Disciplinarily Tribunal following the change
of nomenclature.

(iii) Recornmendation

The Committee recommends the amendment as proposed in the
Bill be agreed to.

3.3.7 Prooosed arnendment to sectio 53(6C) of Act

Delete and substitute thereof the following new sub section-

,,(6c) An Advocate against whom an Order is made under
this section and who has not appealed against such Order
under subsection (8) lnay apply to the Disciplinary Tribunal
for a review of the Order"
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(i) Observation

The committee observed that the amendment seeks to allow
aggrieved advocates to apply to the Disciplinary Tribunal for
review of a decision of the commission before making an
appeal to the I{igh Courr.

(ii) Stakeholders' submissions

The cornmittee did not receive any views from stakeholders.

(iii) Recommendation

The committee recommends that the amendment as proposed in
the Bill be agreed to.

3.3.8 Prono amend ment t section 57(l\ o the Act
Insert the words "or his representative" immediately after the
expression "Attorney-General" appearing in paragraph (a);

Delete the expression "three years" appearing in paragraph (c)
and substitute therefor the expression "four years,,.

Insert the following new subsection immediately after
subsection ( I A)-

"(1B) The election of the members referred to in paragraph (l)
(c) shall be held at different times so that the expiry of the
terms of office of at least two mernbers falls at different times
for purposes of continuity"

(i) Observations

The Committee observed as follows-
(a) that the amendments seek to-

(i) empower the Attorney General to norninate his
representative to serve in the Tribunal.

(ii) increase the term of the advocates appointed in the
Disciplinary Tribunal to four years frorn the current
term of three years.

(iii) introduce a new subsection which provides
staggering of the appointment of rnernbers
Tribunal for purposes of continuity.

for the
of the
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(b) Section 57(l) (b) empowers the Attorney-General to depute
a person to serve on the Solicitor-General's behalf.
Following the amendment to enable the Attorney General
appoint a representative, there is need to have a
consequential amendment to paragraph (b) empower the
Solicitor-General to nominate his/her own representative.

(c) As it is presently in the Iaw, Section 57(l) (c) provides that
one out of the six members nominated by LSK to the
Disciplinary Tribunal should be an advocate who does not
ordinarily practice in Nairobi. Since the advent of
devolution, it has been observed that more advocates have
also opened up businesses in areas outside Nairobi. The
allowance of only one advocate to represent a significantly
large number of advocates practising outside Nairobi does
not take cognisance of these changes that have occurred in
the past few years. There is therefore need to provide for
more representation by increasing the number of
"upcountry representative" to two advocates.

(ii) Stakeholders' submissions

The Law Society of l(enya was of the view that the term
should remain three years. It submits that term limits provide
an important check for the removal of an inefficient member
hence strengthens impartiality of the Tribunal. It is of the
opinion that although the amendment may be seeking to extend
the mandate of a popular member, LSK members would re-
elect such a person-

(iii) Recommendation

The Committee recommends that -
(a) Section 57(l)(b) be amended by deleting the words

"a person deputed by the Attorney-General" and
substituting therefor the words "or his
representative";

(b) Section 57 ( 1Xc) be amended by deleting the
proposed amendment in the Bill relating to paragraph
(c);

(c) Section 57 (1)(c) be amended deleting the word "one"
and substituting therefore the word "t\try''o".
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(iv) Rationale for the amendment

The Committee was of the view that the term of the six
advocates nominated by LSK should remain three years as per
the submissions of the Law Society of Kenya which nominates
the advocates in question. Term limits provide an important
check for the rernoval of an inefficient member hence
strengthens impartiality of the Tribunal.

3.3.9 Pronosed amendrnent t section 57(4\ of the Act

Delete the expression "Disciplinary Committee" wherever it
appears in paragraphs (c) and (d) and substitute therefor the
expression "Disciplinary Tribunal".

(i) Observation

The amendment seeks to include the reference to the
Disciplinarily Tribunal following the change of nomenclature.

(ii) Stakeholders'submissions

The Comrnittee did not receive any views from stakeholders.

(iii) Recommendation

The Committee recommends that the amendments as proposed
in the Bill be agreed to.

3.3.10 Proposed amendment to section 58(2) of the Act

Delete and substitute therefor the following new subsections-

(2) The Attorney-General shall preside at all meetings of the
Disciplinary Tribunal at which he is present and in his
absence the Solicitor-General shall preside.

(2A) In the absence of both the Attorney-General and the
Solicitor-General, the person deputed by the Attorney-
General under section 57(1)(b) shall preside, and in the
absence of the person so deputed the members present shall
elect one frorn among their number to preside.

(i) Stakeholders'submissions

The Comrnittee did not receive any views from stakeholders
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(ii) Observation

(a) The amendment seeks to offer clarity on the
presiding officer at the meetings of the Tribunal;

(b) The provision needs to be amended to align it with
the amendments to section 57(1Xb).

(iii) Recommendation

The Committee recomlalends that the proposed subsection 2A
be deleted and substituted with the following new subsection2A

(21^) In the absence of both the Attorney-General and the
Solicitor-General, the representative of the Attorney General
section 57(l)(a) shall preside, and in the absence of the
representative of the Attorney General, the members present
shall elect one from among their number to preside.

(iv) Rationale for the amendment

To align the provision in the amendment to section 58(1) (b)

3.3.11 ed amendm of the

Delete the expression "(if the complaint has been referred by it
to the Tribunal)"

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders.

(ii) Observation

The amendment seeks to ensure that once reports of the
Disciplinary Tribunal are submitted to the Court Registrar, they
shalt be availed to the Complaints Commission in order to foster
openness and allow the Complaints Commission to have records
of all proceedings of the Disciplinary Tribunal.

(iii) Recommendation

The Committee recommends that the amendment as proposed
in the Bill be agreed to.

3.3.12 Pronosed amendment to section 61(3) of the Act

Delete the expression "Attorney-General" and substitute
therefor the expression "Director of Public Prosecutions".

I

)
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(i) Stakeholders'submissions

The Committee did not receive arry views from
stakeholders.

(ii) Observation

This amendment is to replace the expression "Attorney-
General" with the expression "Director of Public Prosecutions"
to align with the functions of their offices.

(iii) Recommendation

The committee recommends that the amendment as proposed
in the Bill be agreed to.

3.3.13 Pronosed amend ment to section of the Act
Delete the expression "Attorney General and substitute therefor
the expression "Director of Public Prosecutions"

(i) Stakeholders' submissions

The Cornmittee did not receive any views from
stakeholders.

(iD Observation

This amendment is to replace the expression "Attorney-
General" with the expression "Director of Public
Prosecutions" to align with the functions of their offices.

(iii) Recommendation

The Cornmittee recomlnends that the amendment as
proposed in the Bill be agreed to.

3.4 E CIVIL PR CT CAP 2

3.4.l Pronosed amendments to section ll- 2l and 4O of the
Act

Delete the word "district" wherever it appears and substitute
therefor the word "county".

!

>

(,

a

a
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(i) Observation

The amendment seeks to replace the term "district" with
the term "county" in keeping with the Constitution of
I(enya, 2OlO.

(ii) Stakeholders' submissions

The Committee did not receive arry views from
stakeholders.

(iii) Recommendation

The Committee recommends th.at the amendment as

proposed in the Bill be agreed to.

3-4-2 ProDosed amendrnent to section 65 (1)(b) of the Act

Delete the words "other than a magistrate' s court of the third
class"

(i) Observations

The amendment seeks to remove references to third-class
magistrates' courts which no longer exist.

(ii) Stakeholders' submissions

The Committee did not receive any views from the public.

(iii) Recommendation

The Committee recommends that the amendment as proposed
in the Bill be agreed to.

3.4.3 Prooosed a endrnent to section 8L( ) of the Act

Delete and substitute therefor the following new subsection-

"(1) There sha[[ be a Rules Comrnittee which shall consist of -

(a) the following members appointed by the Chief Justice-

one judge of the Court of Appeal;
one judge of the High Court;
a judge of the Environment and Land Court;

(i)
(ii)
(iii)
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(iv)

(v)

(vi)

(vii)

(viii)

one judge of the Employrnent and Labour Relations
Court who is a rnember of the Ernployment and
Labour Relations Court Rules Committee;
two Magistrates, one of whom shall be secretary to
the Committee'
three advocate, ,o-i.rated by the Law Society of
Kenya, one of whom shall be nominated by the
Mombas a Law Society;
one representative from the I(enya Law Reform
Cornmission; and
The Attorney-General or a designated representative.

(i) Stakeholders' submissions

The committee did not receive any views frorn stakeholders

(ii) Observations

The Comrnittee observed as follows-

(a) The amendment seeks to include in the Rules committee
Judges of the E,nvironment and Land Court and
Employment and Labour Relations court, Magistrates
and a representative of the Kenya Law Reform
Commission.

(b) There needs to be lnore representation from advocates
practising throughout the country. I--Inder section 24 (l)
of the Law Society of Kenya Act No 2I of 2014, the LSK
has eight branches comprising coast, Rift valley, North
Rift, West Kenya, South West Kenya, Mount Kenya,
South Eastern and Nairobi. All the branches may
therefore nominate a representative in the rules
comrnittee. This is important because each region faces
unique challenges and as practitioners and users of the
civil procedure rules, each voice from the regions ought
to be represented in the Committee.

(iii) Recommendation

The comrrrittee recommends that the proposed new paragraph
(vi) be deleted and substituted with the folrowing new
paragraph (vi) -

(v) "eight advocates nominated by the Law Society of
Kenya to represent the branches of the Society under
section 24 of the Law Society of Kenya Act.,,
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(iv) Rationale for the amendment

The Committee is of the opinion that having three advocates
in the Civil Procedure Rules Committee to represent all
advocates practising in I(enya does not adequately cater for
the unique needs of each region around the country. There
needs to be more representation from advocates practising
throughout the Country. IJnder section 24 (l) of the Law
Society of I(enya Act No 21 of 2014, the LSI( has eight
branches comprising Coast, Rift Valley, North Rift, West
I(enya, South West Kenya, Mount Kenya, South Eastern and
Nairobi. All the branches rnay therefore nominate a

representative in the rules committee. This is important
because each region faces unique challenges and as

practitioners and users of the civil procedure rules, each voice
from the regions ought to be represented in the Committee.

3.4.4 Pronosed amendrnent to section 8L(1 ) of the Act

Delete and substitute therefor the following new subsecti

"(1A) A person shall be qualified to be nominated to the
Committee by the Law Society of Kenya if that person-

(a) has been a member in good standing of the Law
Society of l(enya for at least ten years; and

(b) hotds a current practising certificate at the time of his
or her nomination"

New subsection

Insert the following new subsections immediately after
subsection (1A)

"1B) A person nominated by the Law Society of Kenya
under subsection (1) may be nominated more than once to
serve on the Committee.

( lC) The Chief Justice may elect to be a member of the
Committee, in which case he or she shall be the
chairperson, but where he or she elects not to be a member,
the he or she shall appoint one of the other members to be
chairperson.

( lD) The Committee may co-opt other persons whose
knowledge and experience may assist it in the discharge of
its functions
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(1E) The function of the Committee shall be to -
(a) propose rules not inconsistent with this Act or any

other written law to provide for any matters relating
to the procedure before courts and tribunals; and

(b) advise the Chief Justice on such rules as may be
necessary under this section"

(i) Stakeholders' submissions

The cornmittee did not receive any views from stakeholders

(ii) Observation

The comrnittee observed as follows-

(a) the new subsection 1B is to allow the Law Society of
Kenya representative to serve more than once;

(b) the new subsection 1c shall enable the chief Justice to opt
to serve in the Rules committee as the chairperson or
instead norninate one of the other members to preside;

(c) the new subsection 1D seeks to empower the committee to
obtain expert advice; and

(d) the new subsection lE, is intended to set out the functions
of the committee, that is, to establish rules consistent to
the law and matters of court procedure and advise the chief
Justice on rules that may be necessary.

(iiD Recommendation

The committee recommends that the amendment as proposed
in the Bill be agreed to.

3.5 THE LAW OF'CO CT ACT (CAP 23)

3.5.1 Pronosed endment to section of the Act
Insert the following new sub section immediately after
subsection(l)-

"(1A) Nolwithstanding subsection (1), before a suit is
brought against a defendant under subsection ( I ), the
plaintiff shall first realise the security of the principal.,,

(i) Stakeholders' submissions
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The Attorney General submitted that his office had received an

objection to the amendment from Messrs Kaplan and Stratton
Advocates. The Objection is to the effect that the proposed
change will completely undermine the ability to structure
guaranteed bonds and asset backed securities, which will
adversely affect capital markets. Further, that the provision is not
clear as to the meaning of the term "security" Since in some
instances, a bare debt obligation has been held to be a security.
It is their request that at a bare minimum, the corporate
guarantors should be excluded and the potential ambiguities
addressed for individuals.

The Attorney General further drew the attention of the
Committee to the fact that the amendment was not among those
forwarded from his office and therefore sought that the same be
withdrawn to allow for consultations among the persons and key
institutions that would be likely affected.

(1) The I(enya Bankers Association opposed the amendment
as in their view, it will adversely affect the efficacy and utility
of guarantees in local and international trade and the borrowing
.rrd lending markets and increase credit risk. The proposed
amendment may-

(a) inhibit credit to the ordinary man and to small businesses
that are seeking to grow since lenders rrray restrict lending
to only very creditworthy persons or only who have access

(b)
to securrty;
increase the cost of doing business, which cost can only be
passed on to the customer of the bank thereby reducing his
welfare; and
further inhibit recovery efforts leading to losses and
weakening of banks, which is bad for the financial system
and the economy as a whole. The ordinary person and
struggling businessperson will bear the brunt of the
resultant poorly performing econorly-

(c)

(2) The Law Society of I(enya opposed the amendment as in its
opinion it creates a problem when the value of the security is
greater that of the principal thus interfering with the right of use.
Further, it submitted that the proposed amendment failed to
recognise that-

(a) An indemnity and guarantee have different legal
impositions and obligations and a suit can be filed
independent of the borrower in some instances;
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(b)once a demand guarantee is called up, the rimitation
lrray expire if the security isn't sold on account of
pending litigation hence prevents sale of the security. It
would cause a substantial loss of additional security to
the lender;

(c) various factors rrlay prevent the sale of security e.g.
negligent valuation, market depression or need to file
urgent suit for recovery against guarantors before they
transfer their properties to defeat the anticipated rights
of a lender

(d)It contradicts the provisions of the Land Act relating to
chargee's power of sale.

(ii) Observations

The Committee observed as follows-

(i) The proposed amendment to the Law of Contract Act
seeks to introduce a new condition to be met by a
plaintiff where a defendant is charged for the debt of
another person;

(ii) It would be a popular provision with
the mwananchi who would see it as a way to protect
citizens from the predatory tactics of banks who have
caused suffering to the citizens;

(iii) It would be seen as a fflove to also protect innocent
guarantors from potential (and allegedly real) collusion
between the principal debtor and the bank to sell the
guarantor's assets so that the principal debtor goes scot
free;

(iv) The proposed arnendment will add only a rittre
difficulty to the banks (slightly delaying action againsr
guarantors). In any event, the loss from the delay in
enforcement of the guarantee will be compensated by
way of interest on the loan to be recovered;

(v) The banks need to initiate a public carnpaign to win the
hearts of the public by showing the benefit to the
common man of the role the banks play in the econolxy;
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(vi) The arguments by the I(enYa
against the amendment make
economically and legallY;

Bankers Association
sense logicallY and

3.6

(vii) There is need to have further consultations with all
stakeholders in the industrY;

(viii) The amendment is not of a miscellaneous nature rn
light of the views received from stakeholders-

(iii) Recommendations

The committee rejected the proposal in the Bill.

(iv) Rationale for the rejection

The committee agreed with the stakeholders who rejected this
proposal since it requires comprehensive public participation
with all stakeholders. The amendment needs to be viewed in
light of the long term negative effects which will hamper the ease

of bottowing by small businesses and the ordinaty mwanancht
who may not have collateral. The committee however agrees in
future, banks and other lenders must take steps to engage in a
public campaign that resonates with ordinary Kenyans in terms
of benefits to them.

FO JUDG OC
ENF'ORCITIVIE,NT) ACT (CAP 43)

3.6.1 Pronosed arnend rnent to section 2 of the Act

Delete the definition of the words "superior courts in Kenya" and
substitute therefor the following new definition-

'osuperior courts in Kenya" means Supreme COurt, the Court of
Appeal, the High Court, the Employment and Labour Relations
Court and the Environment and Land Court-

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders.

(ii) Observation

The amendment is aimed at expanding the definition of the
expression "superior Courts of Kenya" to incorporate all the
Superior Courts provided for in the Constitution, which is in
order.
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(iii) Recommendation

The committee recommends that the amendrnent as proposed
in the Bill be agreed to.

3-7 PROBATI NDE 64

3.7.1 Pronosed amendment to section 2 of the Act
Insert the following new definitions in their proper alphabetical
sequence-

"Director" means the Director of Probation whose office is
within the Public Service;

"social inquiry reports" means the reports on accused persons
or offenders prepared by probation officers under this Act or
any other law in force for purposes of criminal justice
administration.

(i) Stakeholders' submissions

The Department of Probation and After Care Services
proposed that the Act be amended in the proposed definition of
the term 'social inquiry report' by deleting the word "social
inquiry" and substituting therefor the words "pre-sentence,,

Justification

There are many types of reports being done by probation
officers but the intention in the Bill relates to those prepared
before and for the purpose of sentencing. If left as it is, it will
be misplaced and confusing especially with regard to its usage
in the subsequent sections. "social inquiry reports" is but a
generic term used to indicate their orientation and to substantive
to the purpose and therefore would be in appropriate to define
it here. The best terminology is "presentence report,,

(ii) Observation

The new definitions are intended to provide clarity on the usage
of those terrns in the context of the Act.
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(iii) Recommendation

The Committee recommends that the Bitl be amended by
deleting the word "social inquiry" in the definition and
substituting therefor the word "pre-sentence".

(iv) Rationale for the amendment

The terminology used in the substantive provision in the law is
"pre-sentence report" hence the definition ought to define that
term. If left as "social inquiry report", it will be misplaced and
confusing especially with regard to its usage in the subsequent
sections. "social inquiry reports" is but a generic term used to
indicate their orientation and therefore would be inappropriate to
define it here. The best terminology is "presentence report"

3.7.2 Pronosed amen drnent to section 4 of the Act

Insert the following new subsections immediately aftet
subsection (4)-

..(5) Before making a probation order under subsection (l)
or (2), the court may consider the view of the victim as

contained in the pre-sentence report prepared pursuant to
subsection 6.

(6) Where a subordinate court or a superior court considers
making a probation order, it shall, before making such
order, direct a probation officer to conduct a social inquiry
into the circurnstances of the case and the accused and
make a pre-sentence report of the findings to the court.

(7) A probation officer shall, while acting on the authority
of the court, have the right to access records and any other
necessary information from any person or authority having
such records or information for the purpose of preparing a

social inquiry report.

(8) A pre-sentence report shall include a recommendation
as to the suitable period of supervision, rehabilitation
programmes and any measures necessary to reduce the risk
of re-offending"
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(i) Observation

(a) The amendment introduces new sub-sections (5), (6)
and (8) to require the presentation of a pre-sentence
report by a probation officer before a Court makes a
Probation Order. It also gives a probation officer
authority to access records and other necessary
information for the purpose of making a report.

(b) The term "social inquiry" in the proposed subsection
(7) should be accordingly rectified to read ..pre-
sentence"

(c) As it is presently, section 4 provides for the courts
powers to perrrrit conditional release of offenders upon
taking consideration of various factors such as youth,
character, antecedents, home surroundings, health or
rnental condition. The cornrnittee was of the view that
the term "age" would be more suitable term as a factor
of consideration instead of "youth".

(ii) Stakeholders' submissions

The Department of Probation and After Care Services
proposed that Section aQ) be amended to replace the words
"Social inquiry reports" with pre-sentence repor-ts since the
proposed new subsections (4) to (8) deals with pre-sentence
reports and not the rnore general social inquiry reports.

(iii) Recommendation

The Cornrnittee recommends -
(a) arnendments to section 4 (l) and (2) to substitute the word

"youth" with "ug";
(b) amendment of the words "social inquiry report,, and

substitute therefor the words "pre-sentence report,,

(iv) Rationale for the amendment

The term "social inquiry" in the proposed subsection (7) should be
accordingly rectified to read "pre-sentence"

As it is presently in section 4 of the Probation of Off'enders Act
provides for the courts powers 1o permit conditional release of
offenders upon taking consideration of various factors such as
youth, character, antecedents, home surroundings, health or mental
condition. The cornmittee was of the view that the term "age"
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would be more suitable and comprehensive term aS a factor of
consideration which also includes the youth.

3.7.3 Pronosed amendment to section f the Acfo

Insert the following new subsections immediately after subsection
(3)-

"(4) The Court may extend the period of residence specifred
in the probation order for a further period not exceeding twelve
months in exceptional circumstances and with compelling
reasons provided by the Probation Officer.

(5) The Court may make further orders providing for an
offender to attend non-residential programmes at a probation
institution or any other such facility established under this Act,
or at arly other facility suitable for the fulfilment of the
supervision order."

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders

(ii) Observations

The introduced new provisions are intended to give a court
issuing probation order, the discretion to extend the period of
residence of the offender and also give the court discretion to
make further orders providing the offender to attend non-
residential prograrrm es.

(iii) Recommendation

The Committee recommends that-
(a) section 5(1) by deleting the word "district" and substituting
therefor the word "County" in view of the changes by the
constitution.

(iv)Rationale for the amendrnent

To remove reference to the word "district" which is arr
obsolete terminology as districts no longer exist and replace
with "County"

3-7.4 Prooosed a rnendment to section 8 ) of the Act

Delete the expression "two hundred" appearing in patagraph (a)
and substitute therefor the expression "twenty thousand"-
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(i) Stakeholders' submissions

The committee did not receive any views from stakeholders.

(ii) Observations

The amendment seeks to enhance the amount of fine that may be
imposed for failure to comply with probation order from twenty
thousand shillings up frorn two hundred shillings the amount of
twenty thousand shillings lnay not be a sufficient as a deterrent
measure.

(iii) Recommendation

The Committee recommends that the amendment be agreed to as
proposed in the Bill.

3.7.5 Pronosed a endment to section l7 of the Act
Insert the words "including volunteer probation officers"
immediately after the word "any person"

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders.

(ii) Observations

The Comrnittee observed as follows-

(a) The amendrnent seeks to allow for payment or
rerruneration of volunteer probation officers.

(b) Volunteers should not be facilitated using public funds
as they are rendering services without any promise of
relnuneration. Such a practice would discourage the
institution from engaging officers in full time
employrnent.

(iii) Recommendation

The proposed amendment to section 17(t) be rejected

(iv) Rationale for the rejection

volunteers should not be facilitated using public funds as they
render services without any promise of remuneration. Such a
practice would discourage the institution from engaging officers
in full time employment

44



it

3.7.6 mend ther sec f the

The Department of Probation and After Care Services
proposed the following further amendments -

(a) Section 11(1) Replace "Principal Probation officer" with
" Director" wherever it appears;

(b) Section 11 (3) Replace Principal Probation officer with
"Director" wherever it appears. Delete 'District' and replace
with 'county' wherever it appears;

(c) Section 1 1 (5) Delete 'District' wherever it appears and
replace with " County " ;

(d) Section 16 (a) Repeat the same with respect to changing the
word "principal probation officer" with "Director";

(e) Section 18 Repeat the same with respect to changing the word
"principal probation" officer with "Director";

Reasons

(a) The Bill proposes a definition of the term 'Director'' '

(b) The Director is the current head of department bestowed with
the responsibility of overseeing the irnplementation of the
Act and not the Principal Probation officer;

(c) The Director supervises several officers below him, one of
whom is the Principal Probation officer in job Group 'N';

(d) As was the case originally Q9a6-1993), the Department was
headed by a Principal Probation officer but this was changed
and a new designation for the head of the department is the
Director;

(e) Leaving the term the "Principal Probation officer" in the
aforementioned sections of the Act unchanged would mean
that even the Director now would be subordinate to the
Principal Probation officer.

(i) Observations

The Committee observed that in view of the amendment
proposed to section (2), to introduce the term "Director" there
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3.8

is need to align the entire Act to make reference the proper
officer in charge of the Department.

(ii) Recommendation

The Committee recommends that section 1 1, 16 and l8 of the
Act be amended by deleting the word "Principal Probation
Officer" wherever it appears and substituting therefor the
word "Director" and further, an amendment be moved to
Section I I (3) and (4) to delete the word 'District' wherever
it appears and replace with "County".

CRIMINAL COD

3.8.1 Pronosed mendment to section 2 of the Act
Delete the expression "Attorney-General" appearing in the
definition of the expression "officer in charge of a police station"
and substitute therefor the expression "Inspector-General of the
National Police Service".

Delete the expression "commissioner of Police" wherever it
appears and substitute therefor the expression "Inspector-
General of the National Police Service".

Delete the definition of the expression "police station" and
substitute therefor the following new definition-

"police station" rleans a place designated by the Inspector-
General as a police station under section 40 of the National
Police Service Act, 2011.

(i) Observations

The rationale for the atrendlnent is as follows-
(i) To replace the Attorney General with the Inspector-

General of Police as the right person to give directions as
to the person to serve as the officer in charge of a police
station. This is in view of the Inspector General of Police's
powers under section 245 to exercise independent
corrrmand over the National Police Service; and

(ii) To ensure uniformity of definitions of terms used in
similar context across the statute book. Section 40 of the
National Police Service Act erlpowers the Inspector
General of Police to gazette police stations.
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(iii) The sections 26 and 386 of the Criminal Procedure Code
still make reference to the "Commissioner of Police" and
there's need to amend those sections accordingly.

(ii) Stakeholders' submissions

The Committee did not get any views from stakeholders

(ii) Recommendation

The Committee recommends further amendments to sections 26
and 386 of the Criminal Procedure Code in order to replace
references to the "Commissioner of Police" with "Inspector
General of Police"
(iii) Rationale for the amendment
Prior to 20 10, the "Commissioner of Police" 'was the officer in
charge of police but that changed to the "Inspector General of
Police" after the enactment of the Constitution of Kenya,2OlO.
The Act therefore needs to be amended accordingly to reflect
this position.

3.4.2 Pronosed rther amend rnent to the C riminal
Procedure Code

Mr. Clement Okech of probation and aftercare services
submitted that a new clause be crafted as section 3 of section
l231^ to read -

"In deciding on whether to grant or release an accused person
on bail under this section, the court may order a probation
officer to inquire into the character, antecedents, associations
and community ties of the accused person or any particular
matter and prepare and present before it a bail information
report"

Reasons

(a) Mr. Okech submitted that the proposal is submitted in
consideration of the law, policy and practice related to
probation officer work in the court on matters touching on
pre-trial services and specifically on bail and bond
administration. This is because these are services
increasingly evident at the lower courts and High Court-

I
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(b) The clause will anchor in law the current practice on bail
information reports prepared by probation officers and used
by the courts for bail decision-making.

(c) It will establish the basis upon which the court can rely on
in granting or denying bail and thus note leaving this
decision to the discretion of the court alone.

(d) The current practice of bail information reports or pre-bail
reports are based on court precedents and on Bail and Bond
Policy Guidelines (201 5) developed by the National council
on the Administration of Justice (NCAJ).

(e) It will establish means through which Victims concerns can
be brought to the attention of the court before bail is issued.
It will also help address the burgeoning Pre-trail/remand
population with the resultant effect or reducing overall
prison population especially of non-serious offenders.

(O It will ensure efficient operation of the probation
Departrnent since anchoring in law the requirement to
produce the Bail information reports will result in resource
allocation specific for preparation of the Reports.

(iv) Observation

The committee observed as follows-
(a) the decision to grant or decline to grant bait should be left

to the Court's discretion'

(b) the preparation of bail inforrnation report may be left to
policy directions and not anchored in law so as to allow the
court discretion to rnake a deterrnination based on his/ her
judgment and not influenced by a rnandatory report;

(c) the proposed practice may be subject to abuse; and

(d) in light of the fact that the proposal is not part of the
amendments proposed in the Bill, it is advisable that the
proposal be brought in future by way of a substantive
amendment and not through the miscellaneous
amendments in order to facilitate more engagements with
stakeholders.

A
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3.9 THE

(iii) Recommendation

The proposed new clause from the Department of Probation be
rejected.

ITION (CONTIGTIC)I]S AND FORE,IGN
COI]NTRIES ACT ( CAP 76)

3.9.1 Pronosed amendment to section 3(3) and 71O\ of the

I

Act

Delete the expression "House of Representatives" and substitute
therefor the words "National Assembly".

(i) Stakeholders'submissions

The Committee did not get any views from stakeholders.

(ii) Observation

The amendment seeks to replace the expression "House
of Representatives" appearing therein with the expression
"National Assembly" as that expression is obsolete-

(iii) Recommendation

The Committee recommends that the amendment as
proposed in the Bill be agreed to.

3-9.2 Pronosed a drnent to section 15(1) ) of the Act

Delete the words "Commissioner of Police or chief officer of the
police of the district, city, town or area where the prisoner is in
custody" and substitute therefor the words "Inspector-General of
Police or the Officer Commanding the respective police
Division or Police station.

(i) Stakeholders' submissions

The Committee did not get any views from stakeholders

(ii) Observation

The amendment seeks to provide for proper nomenclature
following the enactment of the new Constitution in 2OlO.

t
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(iii) Recommendation

The cornmittee recorrrmends that the amendment as proposed
in the Bill be agreed to.

3.10. THE, I,,A\ry OF SUCCESSION AC (cAP 160)

3.1O.1 Pronosed new section the Act

Insert the following new section imrnediately after section 49 -

Power to clear court

49A. (1). In any proceedings Ibr an application or dispute
relating to the adrninistration of a deceased person's estate,
the Court hearing the application or dispute may on its own
motion or upon an application by any of the parties, direct
that any persons, not being members of the Court or parties
to the case or their advocates, be excluded from the Court.

(2) The Court may prohibit the publication of the
proceedings o11 the matter in respect of which a direction is
given under subsection (1).

(i) Stakeholders'submissions

The Judiciary supported the amendrnent.

The Law Society of r(enya opposed the amendment on grounds
that the publicization of succession matters is necessary to give
Kenyans an opportunity to becorne aware of the real wealth of
persons in positions of authority who lxay at times obtain wealth
through corruption. Additionally, the legitimate beneficiaries of
the deceased or interested persons will also be able to become
aware of and the matter and clairn their portion of the estate. It
is their view that as with all court matters, these proceedings
should remain public records.

(ii) Observation

The amendrnent seeks-

(a) To empower a court handling a succession dispute to
exclude persons who are not mernbers of the court or parties
to the case ltom any proceeding relating to administration
of a deceased person's estate;

,

t
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3.11.

(b) To empower the court to prohibit publication of any matter
arising in case in respect of which an exclusion Order is
made. As a result, the media and other persons may be
excluded from court during hearings of certain matters.

(iv) Recommendation

The Committee recommends that the amendment be rejected

(v) Rationale
The practice of holding hearings in camera exists and ought to
be left to the court's discretion on a case by case basis rather than
anchoring the same in law for succession matters only.

THE NATIONAL COI]NCIL F'OR LA\v RF],PC)RTING
ACT. 1994 (No- I1 C)F 1994\

3.11.1 Pronosed rnendment to section of the Act

Insert the following new subsection after subsection (3) -

"(4) The Council is the body under the Office of the
Attorney-General"

(i) Stakeholders' submissions

The Attorney General indicates that the proposed amendment
did not emanate from his office and further, the amendments
have far reaching policy implications and legal consequences.
He is of the view that the amendments be shelved to allow for
further deliberations. Fle drew the attention of the committee to
a previous attempt to amend the National Council for Law
Reporting Act through the Election (Arnendment) Bill in 2Ol7
to place the Council under the Judiciary. After much
deliberation, it was agreed that the amendment be withdrawn to
allow for consultations between the Chief Justice, the Chief of
Staff and the Head of Public Service. The Attorney General
presented objections from the NCLR, which is of the view that
the amendment be shelved pending consultations between the
Attorney General and the Chief Justice. It is also apparent that
there is in place, an Ad-Hoc Committee that was formed for the
review of the NCLR Act hence it would be prudent to deliberate
the proposed amendments wholly once the report of the
Committee is finalised and not in a piecemeal manner.
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The International Commission of Jurists opposed the
amendrnent as in its view, the Council had been doing a good
job in law reporting irr a timely manner which has helped lawyers
across the country access to precedent.

The National Council for Law Reports (NCLR) proposed the
deletion of the provisiorl as the Council was domiciled in the
judiciary as the rnain stakeholder of the council. For instance, in
section 4 of the Act, the Council of NCLR is chaired by the Chief
Justice and is also cornposed of other judges of the Court of
Appeal and the High Court as well as the Registrar of the
Judiciary. In total, membership of the Board members from the
Judiciary comprises almost 3oyo (4 out of the total 13 members.
The function of law reporting also involves reporting on case law
as emanating from the courts.

The Judiciary opposed the amendment submitting that it
violated the principle of independence of the Judiciary since the
Council was domiciled in the Judiciary because law reporting is
a judicial function whereby the Attorney-General plays no role.
Further, the Judiciary submitted that the Chief is the chairperson
of the Council and cannot be subordinated to the Attorney-
General or his office. Further, since the Attorney General was a
party to some rnatters litigated before courts, he cannot assume
the role of a reporter too.

The l(enya Magistrates and Judges Association opposed the
amendment as in its view, it would interfere with independence
of the Judiciary.

Transparency International I(enya supported the amendment
since in its view, the Attorney-General was a member of the
council and functions require to be streamlined to avoid
duplication between the two offices on drafting and law
reporting.

(iii) Recommendation

The Committee recorurrends that the amendment be rejected.
(iv) Rationale for the amendment

The Committee took the views of the stakeholders into
consideration. Firstly, and rnost crucially, the Attorney General
under whom the Bill seeks to place the National Council for Law
Reporting, requested that the arnendment be shelved pending
further consultation. The Judiciary, National Council for Law
Reporting, LSK, ICJ, Kenya Magistrates and Judges Association
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3.1.2

also all opposed the amendment as the Council is currently
supervised by the Judiciary.

OTE,CTION A x' 2006

3.12.1 Proposed rnendment to section 2 of the .A.ct

Delete the definition of the word "Minister"

(i) Stakeholders' submissions

The Committee did not get any views from stakeholders.

(ii) Rationale for the amendment

The amendment seeks to replace the term "Minister" with the
term 'oAttorney General" in keeping with the Constitution of
Kenya, 2OlO.

(iii) Recomrnendation

The Committee recommends that the amendments be agreed to.

3.12.2 Proposed amendment to section 3E of the Act

Insert the following new subsection immediately aftet
subsection (7A)- (78)

"Notwithstanding subsection (7A), the Board shall afford the
Director an appropriate opportunity to defend himself against
aney allegation made against him before taking arry action
under that subsection"

(i) Stakeholders'submissions

The Committee did not get any views from stakeholders

(ii) Rationale for the amendment

The amendment seeks to require that the Director be given
an opportunity to defend himself/herself where a Petition
seeking his/her dismissal is been presented to the Board.

(iii) Recommendation

The Committee recommends that the amendment be
agreed to.
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3.12.3 Prorrosed amendment to section 3F(1) of the Act

Delete the word "Minister" and substitute therefor the words
"Cabinet Secretary responsible for finance".

(i) Stakeholders'submissions

The Committee did not receive any views from stakeholders.

(ii) Rationale for the amendment

The amendment will empower the Cabinet Secretary, Finance to,
in consultation with the Salaries and Remunerations
Commission approve terms and conditions for the staff of the
Agency.

(iii) Recommendation

The Cornmittee recommends that the amendments be agreed to.

3.12.4 Proposed amendment to section 3F (6) of the Act

Delete the word "Minister" and substitute therefor the words
"Cabinet Secretary responsible for finance".

(i) Stakeholders' submissions
The Cornmittee did not get any views frorn stakeholders

(ii) Observation

The Committee observed that-

(a) This provision as it is presently relates to the
establishment of a social security scheme for the staff of
the Agency with the approval of the Minister responsible
for Finance.

(b) The proposed amendment seeks to replace the term
"Minister" with "Cabinet Secretary". I{owever, the
amendment proposed as drafted would mean that the
words "responsible for Finance" would be repeated
hence the phrase should be amended to avoid repetition.

(iii) Recommendation

The Committee recommends that the provision be amended to
delete the words "responsible for finance".

t
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(iv) Rationale for the amendment

The words "responsible for finance" are already in section 3F of
the Act which talks of "Minister responsible for finance". The
amendment as proposed, that is, to delete "Minister" and
substitute therefor the words "Cabinet Secretary responsible for
finance" would result in a grammatical error in section 3F

3-12-5 Pronosed amendrnenf to section 3F of the Act

Delete the word "Minister" and substitute therefor the words
"Cabinet Secretary responsible for finance".

(i) Stakeholders'submissions

The Committee did not get any views from stakeholders.

(ii) Recommendation

The Committee recoffrmends that the amendment be deleted

(iii) Rationale for the amendment

The Bill seeks to amend section 3F (7), which is non-existent in
the Act.

3.12.6 ro sed il tions 3 3 2
3L(2\.3 L(3). 5(41 of the Act

Delete the word "Minister" and substitute therefor the
expression "' Attorney-General".

(i) Stakeholders' submissions

The Committee did not get any views from stakeholders.

(ii) Rationale for the amendment

The amendment seeks to replace the term "Minister" with
"Attorney General" in keeping with the proper reference under
the Constitution

(iii) Recommendation

The Committee recommends that the arnendment be agreed to.

3.12.7

Delete

Pronosed amendrnent to section 3f(6) of the Act

the word "Minister" and substitute therefor the
expression "Cabinet Secretary responsible f-or finance".
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(i) Stakeholders' submissions

The Committee did not get any views from stakeholders.

(ii) Rationale for the amendment

To enable the Cabinet Secretary for Finance make regulations
for the management and administration of the Victims Protection
Fund.

(iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.12.8 Proposed amendment to section 3J(5) of the Act

Delete the word "Minister" and substitute therefor the words
"Cabinet Secretary responsible for finance".

(i) Stakeholders'submissions

The Cornrnittee did not get any views from stakeholders.

(ii) Rationale for the amendment

To enable the Agency seek views to incur expenditure with the
authority of the Cabinet Secretary responsible for Finance, as
this is a role vested on the CS Finance.

(iii) Recommendation

The Committee recorrlmends that the amendment as proposed in
the Bill be agreed to.

3.1,2.9 Pronosed amendment to section 3I( of the Act

Insert the following new subsection immediately after
subsectior, (2)-

(3) The legislative and regulatory provisions on the
auditing of national security organs shall apply mutatis
mutandis to the Agency.

(i) Stakeholders'submissions

The Committee did not get any views from stakeholders

(ii) Rationale for the amendment
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To apply the tegislative and regulatory provisions on auditing of
security organs to the Agency in view of the sensitive nature of
the functions of the Agency and the need to keep information
and documentation in its custody as confidential.

(iii) Recornmendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.l2.l0 Pronosed arnendrnent to section 3 of the Act

Insert the following new subsection immediately after
subsection (3)-

" (4) A member of the Board may in writing designate an
officer not below the level of Director or equivalent to
represent him on the Board"

(i) Stakeholders' submissions

The Committee did not receive any views from stakeholders.

(ii) Rationale for the amendment

The amendment is intended to allow the members of the Board
to designate representatives to the Board.

iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.12.11- Pronosed a endment to section 3O(D ) of the Act

Delete the word "Minister" and substitute therefor the
expression "Cabinet Sectetary" .

(i) Stakeholders' submissions

The Committee did not get any views from stakeholders.

(ii) Rationale for the amendment

This provision relates to restriction of access to the premises of
the Agency by the Minister for internal security on the request
of the Director of the Agency. The amendment is minor one to
replace the word "Minister" with "Cabinet Secretary" following
change of terminology in 2010.
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(iii) Recommendation

The Committee recommends that the amendment as proposed in
the Bill be agreed to.

3.13 TITE PR()CE,E,DS OF' C E AND ANTI-MONEY
LAUNDERING ACT (NO 9 OF 2OO9)

3.13.1 Pronosed arnendmen t to section 2 and 48 of
the Act

Section (2)
Delete paragraph (e) of the definition of the expression
"designated non-financial businesses or professionals" and
substitute therefor the following new paragraph-

(e) accountants who are sole practitioners, partners or
employees withinprofessional firms;

Insert the following
paragraph (f)-

new paragraphs immediately after

(fa) advocates, notaries and other legal professionals who
are sole practitioners' partners, or employees within
professional firms;

(fb) trust and company service providers.

Section 48

Delete and substitute therefor the following new section -
Application of reportins oblieations

8. The reporting obligations under this Part shall apply to-

(a) advocates, notaries, other independent legal
professionals and accountants when preparing or
carrying out transactions for their clients in the
following situations-

(i) buying and selling of real estate;
(ii) managing of client money, securities or other

assets;
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(iii) management of bank, savings or securities
accounts;

(iv) organisation of contributions for the creation,
operation or management of companies; or

(v) creation, operation or management of buying
and selling of business entities or legal
arrangements; or

(b) a trust or company service provider not otherwise
covered elsewhere in this Act, which as a business,
provides any of the following services to third
parties-

(i) acting as formation agent of legal persons;

(ii) acting as or arranging for another person to act
as, a director or secretary of a compaflY, d partner
of a partnership, or a similar position in relation
to other legal persons;

(iii) Providing registered office business address or
accommodation, correspondence or
administrative address for a company,
partnership or any other legal person or
arrangement;

(iv) acting as, or arranging for another person to act
as trustee of an express trust; and

(v) acting as or arranging for another person to act as

a nominee shareholder for another person.

(i) Stakeholders' submissions

Anjarwalla and I(hanna Advocates opposed the amendments
as the provisions to include advocates will encroach on the legal
privilege of advocate-client confidentiality. The privilege exists
even afler the relationship has ceased. It is their argument that
the amendment is an affront to the constitutional right to privacy
under Article 31 of the constitution and the limitation and
requirement for such reporting by advocates is neither fair nor
reasonable in an open and democratic society.

The Law Society of I(enya opposed the amendment since the
amendment will substantively affect the well settled principle of
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advocate-client privilege cemented under professional conduct
of confidentiality, the evidentiary rule of privilege and the
common law principle of advocate-client confidentiality.
Section 134 of the Advocates Act provides for advocate-client
privilege and gives exceptions of instances where disclosure
may be made such as if nondisclosure is in furtherance of an
illegality and any fact observed by the advocate showing crime
or fraud.

Confidentiality is an ethical duty which every Advocate adheres
to even after a relationship ceases. Advocate-client privilege is
the oldest privilege recognized by _Anglo-American to
jurisprudence which is aimed at ensuring that one who seeks
advise or aid from an attorney should be free of any fear that his
secrets will be uncovered. The underlying principle is to provide
for "sound legal advice and advocacy" with the security of
privilege, the client will speak frankly and openly disclosing
relevant inforrrration to enable the advocate give well-reasoned
professional advice. The practical consequence is that an
attorney may neither be compelled to nor voluntarily disclose
any matters conveyed in confidence by the client and the client
r;ray not be cornpelled to testify regarding matters communicated
to the lawyer for purposes of seeking legal advice. There is also
case law on the matter where the court recognised the waiver of
the privilege in certain circumstances rxatter of fraud is already
dealt with under section.

Transparency rnternational supported the amendment and
submitted that lawyers should disclose the beneficial owners of
their clients under the anti-money laundering regulations hence
enhancing transparency in beneficial ownership.

(ii) Observation

The Committee observed as follows-

(a) The alnendment seeks to include employees of
accountants, advocates and notaries or their ernployees,
trust and cornpany service providers in the definition of
the expression "designated non-financial businesses or
professions" for purposes of the Act. This will expand
the reporting obligations to include ernployees of
accountants, advocates and notaries or their ernployees,
trust and company service providers.
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(b) The requirement for advocates to reveal information
about their clients is against the principle of advocate-
client confidentiality. This is a privilege enjoyed by
lawyers and their clients. The Act and other statutes,
such as the Advocates Act, makes provisions for the
exceptional circumstances when an Advocate can
disclose information on their client.

(iii) Recommendation
'fhe Committee recommends that the proposed amendment
be amended in the Act by removing the reference to
advocates, notaries and other legal professionals.

(iv) Rationale for the amendment

The proposal to include advocates as reporting institutions will
encroach on and significantly affect the well settled principle of
advocate-client privilege. The privilege is enjoyed by advocates
and their clients even after the relationship has ceased. The
principle is cemented under professional conduct of
confidentiality, the evidentiary rule of privilege and the common
law principle of advocate-client confidentiality. Section 134 of
the Advocates Act provides for advocate-client privilege by
prohibiting disclosure by advocates and also gives the
exceptional instances where disclosure may be made, for
example if non-disclosure is in furtherance of an illegality and
any fact observed by the advocate showing crime or fraud.

Confidentiality is an ethical duty that every Advocate adheres to
even after a relationship ceases. Advocate-client privilege is the
oldest privilege recognized by Anglo-American to jurisprudence
which is aimed at ensuring that one who seeks advice or aid from
an attorney shoutd be free of any fear that his secrets will be

uncovered. The underlying principte is to provide for "sound
legal advice and advocacy". With the security of privilege, the
client will speak frankly and openly disclosing relevant
information to enable the advocate give well-reasoned
professional advice. The practical consequence is that an

attorney may neither be compelled to nor voluntarily disclose
any matters conveyed in confidence by the client and the client
may not be compelled to testify regarding matters communicated
to the lawyer for purposes of seeking legal advice-
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3.14 JUD

3.14.1 Pron

SER ACT 10F
osed arnendment to section l5( 1 )rh) of the

"seven" and substitute therefor the wordDelete the
"fourteen"

Act

word

(i) Stakeholders'submissions

The Judiciary drew the attention of the Comrnittee to the
reference to the "Prime Minister" and arrangements for
consultations that existed during the Grand Coalition
Government in the provisions of section 15. These provisions are
obsolete and it proposed that section l5 be amended accordingly.
(ii) Rationale for the amendment

The Comrnittee observed as fbllows -
(a) This Arnendment seeks to increase the duration for the

National assembly to consider appointment of members of
the JSC under Article 17l(2)(h) (those who represenr rhe
public) from Tdays to 14 days.

(b) This amendment will align the same with the provisions
under the Public Appointments (parliamentary Approvals)
Act.

(c) The references to the consultations under the National
Accord and Reconciliation Act are spent and require to be
rernoved from the law

(iii) Recommendation

The committee recommends that Section 1 5( 1)(a) of the Act be
further arnended to remove the spent provisions relating to
consultations required under the National Accord and
Reconciliation Act. This is by deleting the words "until after the
first elections under the Constitution, the president shall, subject
to the National Accord and Reconciliation Act, 20og (No. 4 of
2oo8) and after consultation with the prime Minister, within
seven days of the commencement of this Act, substituting
therefor the words " The President shall, whenever a vacancy
occurs".
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(iv) Rationale

The National Accord and Reconciliation Act and procedure for
consultations thereunder lapsed after the first elections under the
Constitution of Kenya, 2OlO.

3.14.2 Pronosed arnendment to section I of the Act

Delete the expression "within three days of receipt of the names"
and substitute therefor the expression "within three days after
approval by the National Assembly as contemplated under
Article 25O(2)(b) of the Constitution".

(i) Stakeholders'subrnissions

The Attorney General wrote to the Committee that the
proposed amendment had not been emanated from his office
together with the amendments forwarded to the National
Assembly for publication. It is his submission that the
amendments have far reaching policy implications and legal
consequences. He was of the view that the amendments ought to
have been processed in consultation with the responsible offices
as is supposed to the procedure.

The Judiciary proposed a deletion of the amendment since, in
its view; it was unconstitutional as it violates Articles 171 and
248 of the Constitution of Kenya. Article 250(2) (b) does not
apply for the appointment of members of the Judicial Service
Commission. Further, the PARLSCOM, SRC and JSC are
special Constitutional Commissions whose members are neither
vetted nor approved by Parliament hence this amendment would
be discriminatory against the JSC. They draw the attention of the
committee to the Justice Mohamed 'Warsarne case. The
amendment would lead to inconsistency in the application of
section 15 of the Act.

The l(enya Magistrates and Judges Association opposed the
amendment and submitted that it was unconstitutional as it
violated ArticlelTl of the Constitution of I(enya.

Muturi S.K. & Co Advocates supported the amendments. The
firm was of the view that drafters of the Constitution could not
have envisaged a situation where there is election of persons to
constitutional commissions then checks and balances provisions
are suspended as this would violate Article 259 which provides
for interpretation of the Constitution in a manner that promotes
good governance.

63



,

They argued that vetting was the only way that suitability and
integrity can be guaranteed. They proposed further amendments
to the JSC Act to give effect to the right to Access to information
as JSC lacked transparency and accountability in its operations.
They further proposed that JSC publishes a list of cases pending
in court and those pending on a quarterly basis and also publicize
the amounts it collects by way of fines, donations, gifts etc.

(ii) Observations

The Committee observed that-
(a) The amendrnent seeks to provide for approval by the

National Assembly prior to appointment by the President, of
nominees to the Judicial Service Commission;

(b) Following the enactment of the Constitution in 2O10, the
flrst members of the Judicial Service Comrnission under the
Constitution were approved by the National Assembly in the
1Oth Parliament. As such, the precedent has been set with
regard to the vetting of all members of the Judicial Service
Cornmission. Indeed, the Attorney General and Chief
Justice, who are members of the Comrnission by virtue of
the offices they hold are also vetted and approved by the
National Assembly for appointment;

(c) The process of election of rnembers of the Judicial Service
Commission to represent the Judges of the Supreme Court,
Court of Appeal, High Court and Magistrates and Advocates
is a process of "identification and recommendation" in other
words "nomination", similar to the one undertaken by the
President when identifying suitable nominees to be
appointed;

(d) Article 25O(2)(b) stipulates that -

250(2) The Chairperson and each member o1f a contmission
and independent office shall be-
(a) Identified and recommended -fo, appointment in q

manner prescribed by national legislation,.
(b) Aooroved bv the ional Assemblv.at
(c) Appointed by the President

(e) In view of the above provisions of Article 25O, all members
of constitutional commissions are approved by the National
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Assembly. Indeed, even members of the Parliamentary
Service Commission who are elected by the people and who
were recently appointed after the commencement of tlne l2th
Parliament, were subjected to an approval process;

(O There is no express provision to oust the jurisdiction of
Parliament to vet members of the Judicial Service
Commission;

(g) Notwithstanding that the issue of constitutionality of the
vetting of JSC cornmissioners was not canvassed during the
1Oth Parliament when the commissioners under Article 171
were vetted, Parliament is a Flouse that follows precedent
and is bound by its customs, practices, usages and traditions
and as such, it does not easily deviate from its own practices
and precedent unless there is a competling justification to do
so.

(h) Article 259(l) of the constitution provides that the
Constitution is to be interpreted in a manner that promotes
is purposes and values, advances the rule of law, contributes
to good governance among other things. Article 259(3) of
the Constitution provides that every provision of the
Constitution shall be construed according to the doctrine that
the law is always speaking. In light of the foregoing, the
drafters of the Constitution, and I(enyans generally,
intended for a mechanism that would ensure a transparent
process whereby the appointment of State Officers and
public officers whose suitability rneets the constitutional test
of integrity. The provisions under article 25o(2)(b) allows
for the people's elected representatives to the persons
proposed to hold certain offices, in this case members of the
Judicial Service Commission. Indeed the doctrine of
separation of powers underscores the independence of each
arm of Government but there is no absolute separation as the
three arms put in place mechanisms that check and balance
each other against excesses.

(i) In the past, it has been alleged that the election of members
to represent judges and magistrates has been marred by
electoral malpractices such as voter bribery as was alleged
in 2O16 and indeed alluded to by the former Chief .lustice,
Willy Mutunga, who stated that even the election ofjudges'
and magistrates' representatives to the JSC were riddled
with corruption, with the officials bribing others to vote for
them. These issues were never addressed by the JSC or the
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House which had no opportunity to vet those
representatives. The vetting by the National Assembly will
offer an opportunity for the House to consider such
complaints to ensure that the Cornrnissioners appointed are
suitable in terms of competency and integrity.

(,) There is need to urgently enact the provision to allow for
pending and future appointments to be finalised.

(iii) Recommendation
The comrnittee recomrrends that the amendments as proposed
in the Bill be agreed to.

3.15 THE KE,NYA SCHOOL OF'T,AW ACT No- 26 C)F 2O12)(

3.15.1 Pronosed a endment to section 4(2\- 16 and Second
Schedule of the Act

Section 4(2)
Delete and substitute therefor the following new subsection-

"(2) Without prejudice to the generality of subsection (1),
the object of the School shall be to-

(a)ensure the continuity of professional development for
all cadres of the legal profession;

(b)provide para-legal training;
(c)provide other specialised training in the legal sector;
(d)develop curricula, training manuals, conduct

examinalions and confer academic awards; and
(e)undertake research projects and provide consultancy

services"

Section 16

The section be deleted.

Second Schedule

Delete paragraphs (a) and (b).

(i) Stakeholders'submissions

Ms. Annah I(onuche opposed the amendments on the following
grounds-
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(a) the proposed amendments were of substantive nature and not
miscellaneous hence should be subjected to proper public
participation;

(b) The Llberalization of training is the sole mandate of Kenya
School of Law and a viable option would be to devolve the
school to reduce the cost element.

(c) The issues which were subject to amendment were being
handled by the Taskforce on legal sector reforms, and these
amendments pre-empt the rePort.

(d) The amendment in (a) would convert Kenya School of Law
to a provider of continuous professional development.

Muturi S.K. Advocates opposed the amendment arguing that it
would dilute gains made in terms of standards in the lega1
profession.

The National Association of Private fJniversities in I(enya
supported the proposal to liberalize the training of Advocates. In
its view, inefficiency at the Kenya School of Law had prevailed
due to monopoly and lack of competition. It states that other
countries that have robust frameworks for the training of
Advocates had adopted a liberatized approach to the training.
They cited the United States of America (which had law schools
in every state), Australi a, Canada, IJnited Kingdom and South
Africa as jurisdictions where the equivalent of the Advocates
Training Programrne is offered in various institutions. With the
amendments, Kenya School of Law would focus on its key
functions being the continuity of professional development of all
cadres in the legal profession.

(v)Observation

The Committee observed that-

(a) The amendments seek to llberalize the training of
Advocates at post-graduate level, a responsibility currently
vested in I{SL.

(b) The provision in section 16 and the second schedule
relating to admission requirements contradict those of the
Council for Legal E,ducation.
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(c) The committee sought the views of the Taskforce on Legal
Reforms on the amendments but did not receive any
response.

(iv) Recommendation
The Cornmittee recommends that all the amendrnents to the Act
be rejected

(v) Rationale for the rejection

The Committee was of the opinion that-

(a) the amendments are substantive in nature and should not
be moved by way of a miscellaneous amendment.

(b) The Attorney General has constituted a Taskforce on legal
sector reforms that is to address the challenges on
liberalisation of training of Advocates and admission
requirements, which the Bill seeks to address are part of
the terms of reference of the Taskforce. The Taskforce
should be allowed to complete its work and report to the
AG since enactment of the amendments would be to pre-
empt the recommendations of the Taskforce.

(c) There is need to urgently address the issues in the Bill but
through substantive amendments to be effected once the
taskforce completes its mandate.

3.16 THF], I,E,GAL EDUCATION ACT. 2012 rN - 27 0R 20-12\

3.16.1 Pronosed amendment section 8(l) of the Act

Insert the following new paragraph immediately after paragraph
(o-

"(g) administer the pre-bar examination for entry into the
Advocates Training Programme"

(i) Stakeholders' submissions

Ms. Annah r(onuche opposed the amendment on the ground that
as the regulator of legal education, it should not be the same
institution to administer pre-bar and bar exams.

3.16.2 Pronosed a mendment to section 8(2) of the Act
Insert the following new paragraph irnmediately after paragraph
(a) -

" (aa) accreditation of legal education providers for the
purpose of licensing of the Advocates Training
Programme"
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(i) Stakeholders' submissions

The Committee did not receive any representations from the
public. The Committee wrote to the Taskforce on Legal Reforms
to present its views on the amendtnents but did not receive any
response.

(ii) Rationale for the amendment

The amendment seeks to liberalise the training of advocates by
empowering the Council for Legal Education to accredit
institutions to offer the programme.

3.16.3 Pronosed arnendment to section 8(3) of the Act

Insert the word "all" immediately before the word "legal"
appearing in paragraph (a).

(i) Stakeholders' submissions

The Committee did not receive any representations from the
public.

(ii) Rationale for the amendment

This amendment bestows on the Council of Legal Education the
responsibility of making Regulations with respect to the
admission requirements of persons enrolling in all legal
education programmes. The requirements for admission into the
Advocates Training Programme are outlined in the Second
Schedule of the I(enya School of Law Act, 2Ol2 which the Bill
proposed to delete.

Recornrnendation on all amendments relating to the Legal
Education Act

The Committee recommends that all the amendments to the Act
be rejected

(iii) Rationale for the rejection

The Committee was of the opinion that-

(a) The amendments are substantive in nature and should not
be moved by way of a miscellaneous amendment.

(b) The Attorney General has constituted a Taskforce on legal
sector refbrms that is to address the challenges on
liberalisation of training of Advocates and admission
requirements, which the Bill seeks to address are part of

69



3-17

the terms of reference of the Taskforce. The Taskforce
should be allowed to complete its work and report to the
AG since enactment of the amendments would be to pre-
empt the recornmendations of the Taskforce.

(c) There is need to urgently address the issues in the Bill but
through substantive amendments to be effected once the
taskforce completes its mandate.

F THE DIREC
PROSECUTIONS AC .2013 (NO. 2 0F 2013)

3.t7 -t Pronosed amendmenf to section 2(l) of the Act

In the definition of "investigative Agency", delete the expression
"E,thics and Anti-Corruption Commission".

(i) Stakeholders' submissions

The Attorney-General subrnitted that the proposed amendment
did not originate from his office and further, the amendments
had far reaching policy irnplications and legal consequences. He
was of the view that the amendments ought to have been
processed in consultation with the responsible institutions and
need to be withdrawn at this point.

The Office of the Director of Public Prosecutions objected to
the amendment on the following grounds-

(a) It will curtail the powers of DPP to prosecute rnatters
relating to corruption in that the DPP cannot direct or
request for information from EACC if the amendment
is effected. Section 5 of the ODPP Act empowers the
DPP to, in exercise of State powers of prosecution,
direct an investigative agency to conduct an
investigation;
It will adversely affect cases under investigation;
The Office was not aware of the origin and intention
of the amendment.
The amendrnents are not of a miscellaneous nature and
ought to be effected through substantive amendments
after exhaustive consultations.

Transparency International opposed the amendment on
grounds that delinking ODPP and EACC would be a blow to the
fight against graft. Further, ODPP was the sole body mandated
to conduct public prosecutions and whereas other bodies had
investigative mandates whereby their role ended upon

(b)
(c)

(d)
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forwarding their recommendations to ODPP for action. The
amendment may also likely affect inter-agency coordination in
investigation and prosecution of corruption cases.

The Law Society of I(enya opposed the amendment
submitting that the function of the ODPP was to prosecute
matters and not investigate. The investigative powers should
remain with EACC.

The Ethics and Anti-Corruption Commission submitted that
it had not presented the amendments but that they may have been
informed by a decision on the independence of the Commission
as an independent Constitutional Commission hence that it is not
subject to direction by any person. Section I 1 of the Ethics and
Anti-Corruption Corrrmission Act mandates the EACC to
investigate and recommend to the DPP the prosecution of any
acts of corruption, bribery or economic crimes or violation of
codes of ethics or any law enacted pursuant to Chapter six of the
Constitution. The Anti-Corruption and Economic Crimes Act
does also empower the EACC to investigate and mandates it to
report to the DPP on the results of an investigation (section 550.

(ii) Observation

The committee observed as follows-

(a) the amendment will remove the EACC from the
investigative agencies under the purview of the DPP.

(b) The Anti-Corruption and Economic Crimes Act (ACECA)
and the Ethics and Anti-corruption Commission Act
mandate the EACC to implement the two Acts and
accordingly empower it to carry out investigations and
submit reports on the investigations to the DPP.

(c) The amendment will interfere with provisions in other Acts
significantly.

(iii) Recommendation

The Committee recommends that the amendments be rejected-

(iv) Rationale for rejection of amendment

The Committee considered the views of the Stakeholders who
opposed the amendments. The Attorney General, the ODPP and
E,ACC stated that they were unaware of the source of the
amendments and the rationale for the same as it was not included
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in the Mernorandum of objects and Reasons in the Bill. The
committee was of the view that given the amount of debate the
amendments elicited, they were not miscellaneous in nature but
substantive. There is therefore need for further consultations
with relevant stakeholders before enactment and this amendment
should therefore be rejected at this point.

3.18 KEN ORM SSI
19 C)F 2013)

3.I8.1 Prooosed a ndment to section 6( I a) of the Act
Delete subparagraph (v) and substitute therefor the following
new subparagraph -

"(v) that the public is informed of review or proposed
reviews of any laws' '

Delete subparagraph (vi) and substitute therefor the following
new subparagraph -

"(vi) that it keeps an updated database of all laws passed
by Parliament and all laws under review,,

(i) Stakeholders submissions

The National council for Law Reporting (r(enya Law)
objected to the amendment to paragraph (vi) on the following
reasons-

(a) Kenya Law maintains a comprehensive and up to date
database of all the Laws of Kenya. This was developed and
is maintained as part of the delegated mandate of the
preparation of the annual supplement under the Revision
of Laws Act (Cap 1).

(b) The apprehension is that the arnendment may be construed
to mean that I(enya Law is not allowed to maintain a
database of the Laws of Kenya if the Kenya Law Reforrn
Corrrmission should only maintain this.

(iii) Observation

The Committee observed-

(a) That the arnendments seek to rectify grarnmatical errors;
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(b) The apprehension by the National Council for Law
Reporting is unsubstantiated as the law does not disallow
it from maintaining a database of the Laws of Kenya as it
currently does.

(iv) Recommendation

The Committee recommends that the amendment as is in the Bill
be agreed to

3.18.2 Prooos d arnendment section 8(4) the Act

Delete and substitute therefor the following new subsection-

" (4) The members referred to in paragraphs ( 1Xb) and (c)
shall be officers from the Office of the Attorney-General
or the respective State Department, as the case may be, and
a representative from the Law Society of Kenya"

(i) Stakeholders submissions

The Committee did not receive afiy representations on the
amendment.

(iii) Rationale for the amendment

To clarify on membership to the Commission and to provide for
a representative of the Law Society of Kenya.

(iv) Recommendation

The Committee recommends that the proposed amendment be

agreed to-

3.18.3 Pronosed amendrnent to section L1 of the Act

Subsection (5) - Delete the expression "(3) (g)" and substitute
therefor the expression "(4) (g)".

Subsection 8- Delete.

(i) Stakeholders submissions

The Committee did not receive arry representations on the
amendment.
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(i) Rationale for the amendment

To correct erroneous cross referencing. The provisions referring
to the first general elections under the Constitution are obsolete.

(ii) Recommendation

The comrrrittee recommends that the proposed amendments be
agreed to.

3.18.4 Pronosed amendmenf to section 72(3) of the Act
Delete and substitute therefor the following new subsection-

"(3) The chairperson and the Members appointed under
subsection 8(1) (b) shall serve on a full-time basis while
the Members appoinred under subsections 8( 1) (c), (d), (e),
(f) and (g) shall serve on a part-tirne basis,,

(i) Stakeholders submissions

The Committee did not receive
amendment.

any representations on the

(ii) Rationale for the amendment

To clarify the terms of service of the chairperson and the
members.

(iii) Recommendation

The Committee recorrrmends that the proposed arnendments be
agreed to.

3.18.5 Pronosed amendment to the second chedule
paraeraph (5)

Delete the word "three" and substitute therefor the word "five,'.

(i) Stakeholders submissions

The committee did not receive any representalions on the
arnendment.

(ii) Ration le for the ame dment

The rationale is to increase the quorum to five as the cornmission
is composed of seven members. A quorum of three would
expose the Cornrnission to a likelihood of hosting two parallel
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meetings. As it is also, the resolutions of minority members also
bind the entire Commission

(iii) Recommendation

The Committee recomralends that the proposed amendment be

agreed to.

NAIROBI C NTRE FOR INTERNA ONAL
ITRATIO 2013 oF 20

3.19.1 Pronosed a rnendrnent to sec tion 6(1) of the Act

Delete the word 'Justice" appearing in paragtaph (c) and
substitute therefor the word "finance".

Delete the word "five" appearing in paragraph (e) and substitute
therefor the word "three"

Delete paragraph (f) and substitute therefor the following new
paragraph-

"(f) one person each nominated by the following bodies (f)
respectively-

(i) the Kenya National Chamber of Commerce and
Industry;

(ii) the Law Society of I(enya;
(iii) the I(enya Association of Manufacturers-

(i) Stakeholders submissions

The Chartered Institute of Arbitrators (I(enya Branch)
opposed the amendment to paragraph (e) and proposed that
paiagraph (O be amended to include a representative of the
Chartered Institute of Arbitrators, I(enya Branch. This was based
on grounds that the Institute is the only one that trains and
certifies arbitrators and maintains membership of persons in
practice.

The Law Society of l(enya proposed as follows-

(a) that the directorship undet paragraph (e) be retained as five
members instead of three since the Nairobi Centre is a

unique body that is being promoted to be the preferred
destination for mediation and arbitration. This is because
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East African community has five members states each
making use of commercial arbitration and currently only
uganda and ranzania had representation in the Nairobi
Centre for International Arbitration.

(b) the Institute of chartered Arbitrators of Kenya Branch be
retained in the directorships since it is the only arbitral
institution and a major stakeholder in Kenya.

(ii) Observations

The Committee observed that the amendments-

(a) IJnder paragraph (c) seek to incrude the principal
Secretary, National rreasury and not the principal
Secretary of the Ministry of Justice as the Ministry no
longer exists. The Principal Secretary Treasury is
represented in semi-autonomous institutions that receive
public funds.

(b) I-Jnder paragraph (e) aim to reduce the number of persons
from domestic arbitration bodies in East Africa from five
to three.

(c) Ijnder paragraph (f) aim to reduce the number of bodies
nominating board members by removing the representative
from Kenya Private Sector Alliance and Chartered Institute
of Arbitrators and replacing thern with Kenya Association
of Manufacturers

(iii) Recommendation

In the proposed amendment under paragraph (c) the committee
recomrrends that the proposed amendment be agreed to.

In the proposed arnendment under paragraph (e), the corrrmittee
recommends that the amendment be rejected

In the proposed arrendment under paragraph (f), the committee
recommends that the arnendrnenl be rejected subject to
amendment of subparagraph (iv) to include the words "Kenya
Branch"

(iv) Rationale for the rejection

In the proposed amendment under paragraph (e), the reduction
of the members to represent the domestic bodies of Arbitrators
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in East Africa from five persons to three persons will create a
problem because the E,ast Africa Cotnmunity has more than
three member states. The Committee resolved to retain the
number as five in order to allow for all EAC member states to
nominate directors.

In the proposed amendment under paragraph (f), the Committee
resolved to retain the provision as it is in the law. The Kenya
Private Sector Alliance is a more general body which includes
the Manufacturers in Kenya. f-he Chartered Institute of
Arbitrators, Kenya Branch, be retained in the membership as it
is a crucial stakeholder since the Institute is the only one that
trains and certifies arbitrators and maintains membership of
persons in practice.

3.19.2P ronosed a mendmen to section 9 of the Act

Delete the word "Board" and substitute therefor the word
"Centre"-

Delete and substitute therefor the following new subsection-

"(3) The Registrar shall be the chief executive officer of
the Centre and responsible for the day-to-day management
of the Centre and shall be secretary to the Board"

Insert the following
subsection (3)-

new subsection imrnediately after

" (4) The Registrar shall hold office for a term of four years
and shall be eligible for reappointment for one further terrn
of four years"

(i) Stakeholders submissions

The Committee did not receive any views from stakeholders.

(ii) Rationale for the amendment

The provisions clarify -

(a) the registrar's role as the registrar of the centre.
(b) role of the Registrar- holder will be the CEO
(c) terrn of office of the registrar (four years) renewable
once.
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(iii) Recommendation

The committee recolnmends that the proposed amendrnents be
agreed to.

3.19.3Proposed amendments to section 21 of the Act

2(b) Delete and substitute therefor the following new paragraph

"(b) a Deputy President"

(2c) Insert the words "not more than" irnmediately before the
word "fifteen".

(4) Insert at the end thereof the words "and shall serve on a part-
time basis".

(5) Delete the words "his deputies" and substitute therefor the
words "his deputy".

Insert the following new sub section immediately after sub
section (5)-

''(6) The second schedule shall apply in respect of conduct
of the affairs of the Arbitral Court"

(i) Stakeholders submissions

The committee did not receive any views from stakeholders.

(ii) Rationale for the amendments

(a) The proposed amendment to subsection 2(b) airns to
reduce the deputies to one;

(b) The proposed amendment to subsection 2 (c) seeks to
provide clarity that persons appointed under paragraph (c)
should not exceed fifteen.

(c) The proposed amendment to sub section (4) seeks to allow
the President of the Centre to serve on part time basis. The
word "deputy" however requires to be aligned from plural
to singular if the amendment to have one deputy president
is agreed to;

(d) The proposed amendment is rnisplaced as it should be
under subsection (4);

,
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(e) The proposed amendment to subsection 6 introduces a

schedule for the conduct of affairs of the Court.

(iii) Recommendations

The Committee recommends as follows-

(a) The proposed amendment to subsection (2)(b), be agreed
to.

(b) The proposed amendment to subsection (2)(c), be agreed
to.

(c) In view of the amendment to subsection (2)(b), it follows
that section (4), should be further amended to refer to one
deputy;

(d) The proposed amendment to subsection (5), be deleted-
(e) The proposed amendment to subsection (6), be agreed to.

3-19.4 Prooosed a endments to section (l ) of the
Act

Delete and substitute therefor the following new subsection-

"(1) The Court shall hear and determine all disputes
referred to it in accordance with this Act, the rules or any
other written law"

(i) Stakeholders submissions

The Committee did not receive ar,y representations from
stakeholders.

(ii) Rationale for the amendment
The amendment seeks to clarify the jurisdiction of the
Court. It seeks to rectify the anomaly giving the court both
exclusive original and appellate jurisdiction.

(iii) Recommendation

The Committee recorlmends that the amendment be agreed to.

3.19.5 Prooosed a endrnents to section 23 of the Act

The section be deleted.

(i) Stakeholders submissions

The Committee did not receive arry representations from
stakeholders.
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(ii) Rationale for the amendment

The deletior-r aims to rernove reference to arbitration rules made
under the United Nations Commission on International Trade
Law (UNCITRAL). That rnodel law was adopted in 1985 and
has been amended severally to cater for socio economic changes
but the Centre has since made rules that can be applied locally.

(iii) Recommendation

The Comrnittee recommends that the amendrnent be agreed to.

3.19.6 Proposed amendments to section 24 of the Act

Delete and substitute therefor the following new subsection-

" Alternative Dispute Resolution

24. Nothing in this Act shall be construed as precluding the
Court frorn adopting and implementinB, on its own motion
or a1 the request of the parties, any other appropriate means
of dispute resolution"

(i) Stakeholders submissions I

The Committee did not
stakeholders.

receive any representations from
I

(ii) Rationale for the amendment

To remove reference from the examples of Alternative Dispute
Resolution mechanisms that may be adopted.

(iii) Recommendation

The Comrnittee recommends that the amendment be agreed to.

3.19.7 Prooosed amendments to section 25 of the Act

Delete and substitute therefor the fbllowing new section -
"25. The Board may make rules for 

-
(a) the dispute resolution techniques and processes to be

administered by the Court;
(b) the matters reserved for the Court in the Act or any

olher law;
(c) the general procedure of the Court; and
(d) any other matter to give effect to this Act.

?
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(i) Stakeholders submissions

The Committee did not receive arry representations from
stakeholders.

(ii) Rationale for the amendment

The amendment seeks to amend the provision delegating
legislative powers to the Board of the Centre as regards the rules
that the Board may make.

(iii) Recommendation

The Committee recommends that the proposed amendment be
agreed to.

3.19.8 Proposed amendments to schedule paragraph 1

Insert the following new subparagraph immediately after
paragtaph (2) -

"(3) The chairperson shall hold office for the period of his
appointment as a member of the Board or for the term
specified in the instrument of appointment as such, and shall
be eligible for reappointment for one further term"

(i) Stakeholders submissions

The Committee did not receive arry representations from
stakeholders.

(ii) Rationale for the amendment

To provide for a term of office for the chairperson

(iii) Recommendation

The Committee recommends that the amendment in the Bill be

agreed to.

3.19.9 Proposed new ParagraPh

Renumber the existing Schedule as the First Schedule and insert
the following new Schedule -

SECOND SCHEDUI-E (s.21(6))

CONDUCT OF THE, AFFAIRS OF THE ARBITRAL COURT
a
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1 . The President of the Court shall co-ordinate and supervise the
management of the affairs of the Court.

2. The President shall constitute panels consisting of an odd
number of members and allocate rnatters to such panels for the
better perforrrance of the functions of the Court.

3. A matter referred to the court may be heard and determined
by one member or a panel of not less than three members in
accordance with the court rules of procedure made under section
25 of this Act.

4. The President of the court shall submit quarterly progress
reports to the Board setting out the activities of the Court during
the period covered by the report.

5. The President of the Court may delegate any of his duties to the
Deputy President.

(i) Stakeholders submissions

The Committee did not receive any representations from
stakeholders.

(ii) Rationale for the amendment

The amendment follows the arnendment to section 2l (6) which
introduces the schedule containing provisions for the conduct of
affairs of the Court

(iii) Recommendation

The Committee recomrrends that the amendment in the Biil be
agreed to.

3.20

3.20.1

THE C MPANIES ACT.2015 (NO 17 F 201s)

Pronosed amendment to section 151(3) the Act
Insert the words "external and independent" immediately after
the words "certified by the company's".

(i) Stakeholders submissions

The cornrnittee did not receive any representations from
stakeholders.

a
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(ii) Rationale for the amendment

To require a declaration of interest filed by a director of a public
company to be accompanied by a report of the external auditors
of the company certifying the value of the transaction if it
exceeds lOYo of the value of assets of the compafiy. As it is
presently, the law only requires that the certification to be done
by the company's auditors without specifying if they should be
external auditors.

(iii) Recommendation

The Committee recommends that the proposed amendment be
agreed to.

3.20.2 Pronosed amendrnent to section 2 of the Act

Insert the following new subsections immediately after
subsection (4)-

"(5) If the number of votes for and against a proposal ate
equal, the Mernbers shall refer to the Memorandum and
Articles of Association or the Shareholders' Agreement.

(6) Where neither the Memorandum and Articles of
Association nor the Shareholders' Agreement have
provisions relating to equality of votes, the person presiding
at the meeting shall have a casting vote."

(i) Stakeholders submissions

The Committee did not receive any representations from
stakeholders.

(ii) Rationale for the amendment

The provision is introduced to guide the company on the manner
to break a tie during voting, that is, by referring the company to
its Memorandum and Article of Association.

It further seeks to provide clarity where no such provisions exist
in the memorandum and Articles of Association, that is, the
person presiding to have a casting vote to break a tie.

(iii) Recommendation

The Committee recommends that the proposed amendment be
agreed to.

a

B3



3.20.3 Pronosed new ction to the Act

Insert the
27 5-

"Annual General Meeting"

275A. (1) Every company shall convene a general meeting
once ayeaf.

(l) Subsection (1) does not apply to a single-member company.

(2) The Registrar rnay, on the application of the cornpany, or
for any other reason the Registrar determines necessary,
extend the period referred to in subsection (l) even if, as a
result, the period is extended beyond the calendar year.

(3) A company that contravenes this section colnmits an
offence and is liable on conviction to a fine not exceeding
one hundred thousand shillings"

(i) Stakeholders submissions

The comrnittee did not receive ary representations from
stakeholders.

(ii) Rationale for the amendment

The Comrnittee observed that-

(a) Provision relates to the convening of an Annual General
Meeting and proposes to penalise companies that fail to
convene an AGM every year as required;

(b) Section 3 I O of the Companies Act provides for convening
of rreetings as mandatory for Public companies and
penalty a defaulting company and its officers is set at one
million shillings.

(c) The rules and standards expected of public cornpanies, is
higher and more stringent than those applicable to private
companies and single mernber companies;

(d) A review of other comparative jurisdictions such as
Australia and IJK reveal that private companies are not
compelled to call for Annual General Meetings. Public
companies on the other hand must hold annual general
meetings and as such, the filing of annual returns with the
Registrar of companies is sufficient proof of compliance
with the law.

following new section imrnediately after section
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(iii) Recommendation

The Committee recommends that the provision be rejected

(iv) Rationale for the rejection

The Committee was of the view that section 3 10 of the
Companies Act already provides for the convening of an Annual
General Meeting for public companies and is sufficient to
safeguard the interest of shareholders.

3.20.4 Prooosed amendment to section 281 (2\ of the Act

Delete the word "general" appearing in paragraph (b).

(i) Stakeholders submissions

The Committee did not receive ar'y representations from
stakeholders.

(ii) Rationale for the amendment

The amendment airns to require any meeting being held to
comply with the notice period specified.

(iii) Recommendation

The Committee recommends that the proposed amendment be
agreed to.

3.20.5 Proposed amendment to section 329 of the Act

"( I ) Delete and substitute therefor the following
subsection-

new

(1) The directors of a company rnay exercise a power of
the company to-

(a) allot shares in the company;
(b) grant rights to subscribe for or to convert any

security into shares in the company,
only if they are authorised to do so by a resolution of
the company.

(2) Delete the words "and may be unconditional or subject to
conditions".
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(i) Stakeholders submissions

The Committee did
stakeholders.

not receive arry representations from

(ii) Observation

As it is presently in the law, the directors of a company may only
exercise the powers to allot shares only if authorized by both the
Articles of Association and a resolution of the cornpany. The
proposed amendment would empower the directors to make
allotments of shares using a resolution only.

(iii) Recommendation

The Committee recommends that the amendment be re-iected.

(iv) Rationale for rejection of the amendment

To empower the directors of a cornpany to allot shares pursuant
to a Board Resolution only gives powers that might be easily
abused. It is important that the Articles of Association also
empower the Directors to allot shares.

3.20.6 Pronosed amendrnent to section 72lG\ of the Act

I

I
(3) Delete and substitute therefor the following
suSssslien-

new

(3) The directors of a public company may appoint an auditor
or auditors of the cornpany-

(a) at any time before the general meeting at which the
corrrpany's first financial statement is presented;

(b) following a period during which the company, being
exernpt from audit, did not have any auditor, at any time
before the next general rneeting at which the company's
annual financial statement is to be presented; or

(c) to fill a casual vacancy in the office of the auditor, but
while arry such vacancy continues, the surviving or
continuing auditor or auditors, if any, may act:

t
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Provided that the company shall, at the general meeting, remove
any such auditor and appoint in their place an auditor or auditors
as provided for under subsection (4).

(i) Stakeholders'submissions

The Committee did not receive any representations from
stakeholders.

(ii) Rationale of the amendment

The amendment is introduced to require a company to, at the
Annual General Meeting, remove an auditor appointed before
the AGM and appoint in their place an auditor or auditors as

provided for under subsection (4). This will enable the
Shareholders to appoint preferred auditors.

(iii) Recommendation

The Committee recommends that the amendment be agreed to.

3.20.7 rnendment 721 4

Delete the word " rnay" and substitute
" shall"

Delete paragraph (2)

(i) Stakeholders submissions

therefor the word

The Committee did not receive arry representations from
stakeholders.

(ii) Rationale for the amendment

The amendments will make it mandatory for public companies
to appoint auditors only in accordance with the provisions of the
Act.

(iii) Recornmendation

The Committee recommends that the amendment be agreed to
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3.21 BRIB NO. 201

3.21.1 Prooos ed amendment to section 13(1)(c) of the Act
Insert the word "acquiring"
"property".

irnmediately before the word

(i) Stakeholders submissions

The Committee did
stakeholders.

not receive any representations from

(ii) Rationale for the amendment

The amendment is proposed to make rninor clarifications and
corrections

(iii) Recommendation

The Committee recorurrends that the arnendment in the Bill be
agreed.

3.21.2 Prono d amendment to section l6 of the Act
Delete the expressions "7" ar,d"l2" wherever they appear

(i) Stakeholders submissions

The Committee did
stakeholders.

not receive any representations from

(ii) Rationale for the amendment

The amendment makes minor clarifications and corrections.
Section 7 and 12 do not relate to offence but rather a function or
activity to which a bribe relates. The reference to these two
sections is therefore misplaced. Section 16 is on the offences by
body-corporates.

(iii) Recommendation

The Committee recommends that the amendrnents in the Bill be
agreed to.

\
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3.21.3 Pronosed amendment t section 27O\ of the Act

Delete the words "this Act" appearing immediately after the
words "offence under" and substitute therefor "the Act referred
to in subsection (1)".

(i) Stakeholders submissions

The Ethics and Anti-Corruption Commission opposed the
enactment of the proposed amendment as it does not cure the
anomaly that sought to be cured.

Prior to enactment of the Bribery Act in 2OL6, there were
investigations, prosecutions or court proceedings (based on the
offence under the repealed section 39 of the Anti-Corruption and
Economic Crimes Act, 2OO3 (ACECA), actively on course
before the commencement of the Bribery Act. It is apparent
therefore that intention of Parliament, in enacting section 27 of
Bribery Act, was to safeguard those investigations or
proceedings instituted under section 39 of ACECA.

However, the provision as it is bears retroactive application of
the provisions of the Bribery Act to offences committed before
its enactment. The courts have indeed given an interpretation to
the effect that section 27(2) has retrospective application. For
example, Hon. Justice Ong'udi sitting in the High Court of
I(enya at Nairobi in REPUBLIC V I{ENRY NGUGI NJERU
alias PATRICI{ IIENRY NGUGI N.IER(I alias PATRICI{
IIENRY NGUGI DO IIGI-AS Revision Aonlication No. 7 of
2O17. in interpreting section 27 of the Bribery Act held that this
section is a transitional provision that covers bribery related
offences before the enactment of the Bribery Act, 2016. The
Judge then went on to advise that charging a suspect of a bribery
offence "ttnder the repealed section 39 of ACECA only or
under section 6 of the Bribery Act only would cause
challenges". The Hon. Judge finally upheld the lower court's
decision dismissing a charge sheet that had set out bribery
offence under the repealed section 39 of ACECA, for being
incompetent by virtue of- section 89 (5) of the Criminal
Procedure Code.

That interpretation of giving section 27 of the Bribery Act
retrospective application in relation to offences under the
repealed section 39 of ACECA, actually violates Article 50 (2)
(n) of the Constitution of I(enya, 2O1O. This Article provides
that: "Every accused person has a right.... not to be convicted
for an act or omission that at the time it was committed or

89



omitted was not an
international law".

olfence ln Kenya; or a crime under

It is therefore clear that in accordance with the provisions of the
Constitution, offences that were committed before the enactment
of the Bribery Act have to be prosecuted under repealed section
39 of ACECA. The spirit of seclion 27 of the Bribery Act must
have been to preserve the offences committed under section 39
of ACECA.

Transitional provisions ordinarily preserve what was done under
the repealed statute and anything done under the repealed statute
will be continued under the repealed law as if the repealing
statute had not been made (section 23 (3) (e) of Interpretations
and General Provisions Act). According to the decision of FIon.
Justice Ong'udi in the case referred above, Section 23 of
Interpretations and General Provisions Act, being provision of
general application would not apply where there is a specific
provision dealing with repealed law.

The EACC drew the committee's attention to the transitional
provisions in Section 7l of ACECA, which states:

71. Offences under the repealed Act

(1) This section applies with respect to offences or
suspected offences under the repealed Act committed
before this Act came into operation.

(2) This Act, other than Part V, applies, with any
necessary modifications, with respect to offences
described in subsection ( 1) and, for that purpose, such
offences shall be deemed to be corruption or
economic crimes.

(3) For greater certainty, this section-
(a) does not apply with respect to any act or ornission
that, at the time it took place, was not an offence; and

Therefore, in order 1o address the ambiguity in Section 27 (2) of
the Bribery Act and which seems not to be cured by the proposed
amendment it proposed the proposed amendment be deleted and
substituted with the following;

"Any Investigation or prosecution or court proceedings
instituted before the Comntencement of the Bribery Act
based on an offence under the Anti-Corruption and

I
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Economic Crimes Act 2003 shall be continued under the
Anti-Corruption and Economic Crimes Act 2003. "

Anjarwalla & I(hanna Advocates proposed that section 27 (2)
of the Bribery Act, 2016 is amended to read as follows:

"The Bribery Act shall not apply with respect to bribery
offences or suspected bribery offences under the Anti-
corruption and Economic Crimes Act,2003 committed
before the coming into force of the Bribery Act, 20I6. "

The rationale is that the proposed amendment seems to be a
rectification of a presumed reference error to the Bribery Act,
2016 instead of the Anti-corruption and Economic Crimes Act
2OO3. The amendment, however, does not address concerns on
the retrospective application of section 27 of the Bribery Act,
20t6.

The Law Society of I(enya is of the same opinion as the above
in that the amendments do not address the concerns on the
retrospective application of section 27 of the Bribery Act.

(ii) Recommendation

The Committee recommends that an amendment be moved to
section 27 by deleting subsection (2) and substituting therefor
the following new subsection (2)-

Any Investigation or prosecution or court proceedings instituted
before the Commencement of the Bribery Act based on an
offence under the Anti-Corruption and Economic Crimes Act
2OO3 shall be continued under the Anti-Corruption and
Economic Crimes Act 2OO3."

(iii) Rationale for the amendment

The proposed arnendment will cure the issue of retrospective
application of the Bribery Act to offences committed prior to its
enactment. The amendment in the Bill as drafted does not
address that issue hence the Committee proposed this
amendment. The right to not be convicted for an offence that was
not a crime at the time it was committed is in accordance with
Article 50(2)(n) which provides that-

"Every accused person has the right to a fair trial, which
includes the right-
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(n) not to be convicted -fo, an act or omission that at the time
it was committed or omitted was not-

(i) a offence in Kenya; or

(ii) a crinte under international lew "

I
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COMMITTEE ON JUSTICE AND LEGAL AFFAIRS HELD ON
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Hon. William Cheptumo, M.P.
Hon. Alice Muthoni Wahome, M.P.
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Hon. Charles Gimose, M.P.
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Hon. George G. Murugara, M.P
Hon. Jennifer Shamalla, M.P.
Hon. Beatrice Adagala, M.P
Hon. Anthony G. Kiai, M.P.
Hon. Gladys Boss Shollei, CBS, M.P
Hon. Adan Haji Yussuf, M.P.
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Hon. Ben Momanyi, MP.
Hon. Roselinda Soipan Tuya, M.P.
Hon. Peter O. Kaluma, M.P.
Hon. John Kiarie Waweru, M.P
Hon. Johana Ng'eno, M.P.
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Mr. George Gazemba
Ms. Doreen Karani
Ms. Halima Hussein
Ms. Fiona Musili
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Senior Clerk Assistant
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MIN No. 177 l20l8z PRELIMINARIES

The Chairperson called the meeting to order at 10:00 a.m. which was followed by a
word of prayer from Hon. Alice Wahome, M.P.

MIN No. 178/2018: CONSIDERATION AND ADOPTION OF THE
DRAFT REPORT ON THE STA LAW
(MISCELLANEOUS AMENDMENTS) BILL, 2018

The Committee considered and adopted its report on the Statue Law (Miscellaneous

Amendments) Bill, 2018 (National Assembly Bills No. 12). The adoption of the

report was proposed by Hon. George Murugara and seconded by Hon Jennifer

Shamalla. Hon John Olago Aluoch dissented to the proposed amendment to section

l5(l) of the Judicial Service Act,20ll. The amendment provides for approval of
members of the Judicial Service Commission by the National Assembly priorto their
appointment by the President.

MIN No. l79l20l8z CONSIDE TION AND ADOPTION OF' REPORT
ON A PETITION BY MR. PETER GITHAIGA
MUNYEKI ON AMENDMENTS TO

SCHOOL OF

The Committee considered and adopted its report on a petition by Mr. Peter Githaiga
Munyeki on proposed amendments to the Kenya School of Law Act, 2012 (No. 26

of 2012) and unanimously adopted it. The adoption of the report was proposed by

Hon. George Murugara and seconded by Hon. Beatrice Adagala.

In the

l.

2.

report, the Committee observed and recommended as follows-

The Petition had merit in that there is a conflict between the Kenya School of
Law Act and the Legal Education Act and Regulations made thereunder. The

Committee however noted that the Attorney-General had constituted a

Taskforce on legal sector reforms whose mandate was to address the

challenges on training of Advocates and admission requirements. The

Committee was of the considered opinion that the Taskforce should be

allowed to complete its work and report to the Attorney-General and

Parliament on the proposed amendments to be effected;
Taking into cognizance that the Council for Legal Education plays a

regulatory and supervisory role in the legal education sector, there is urgent

need to harmonise the Kenya School of Law Act and the Legal Education Act
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and any conflicting laws and regulations relating to legal education in Kenya

to avert a crisis in the sector;

3. The Attorney-General had constituted a Taskforce on legal sector reforms that

was required to address the challenges on training of Advocates and admission

requirements as part of its terms of reference. The Taskforce should be

allowed to complete its work and report to the Attorney-General and

Parliament on the proposed amendments to be effected;

4. There was need to urgently address the issues raised in the Petition through

substantive amendments to be effected once the Taskforce discharges its

mandate.

MIN No. 181/2018: CONSIDERATION AND ADOPTION OF REPORT
ONA ON BY MR. F],ZF],KIE,L NJBRU NAMII
TO AMEND VARIOUS ARTICLE OF THE
CONSTITUTION OF KENYA

The Committee considered and unanimously adopted its report on a petition by Mr.
Ezekiel Njeru Namu to amend various Articles of the constitution of Kenya. The

adoption of the report was proposed by Hon. William Kamoti Mwamkale and

seconded by Hon. John Wambugu.

The Committee observed that the petition lacked merit and rejected it.

MIN No. 182/2018: CONSID TION AND ADOPTION OF REPORT
ON A PETITTON BY MR. MOHAMED MOHAMUD
SHEII(H TO SET AGE LTMTT FOR CONTESTING
FOR THE S T OF PRESIDENT AT SEVENTY (70)

YEARS

The Committee considered and unanimously adopted its report on a petition by Mr.

Mohamed Mohamud Sheikh proposing to set age limit for contesting for the seat of
President at seventy (70) years. The adoption of the report was proposed by Hon.

Jennifer Shamalla and seconded by Hon. John Olago Aluoch.

The Committee observed that the petition lacked merit and rejected it.
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MIN No 182/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at
12.55 p.m. until Thursday,l4'h June, 2018 at 10 a.m. in the Boardroom on 2nd Floor,
Continental House, Parliament Buildings.

Signed

Chairperson

(

ttt6
Date........

o

.

a4



OF THE F'ORTY-BIGHTH SITTING OF THE
DEPARTMENTAI, COMMITTEE ON .IT]STICE AND LEG AFFAIRS
HELD O THURSDAY. 7TH .IIINE 2018 AT 12:00 P.M. AT MEDIA
CENTRE. MAIN PARLIAMENT BUILDING

PRESENT.

Hon.
Hon.
Hon.
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Hon.
Hon.
Hon.
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Hon.
Hon.
Hon.
Hon.
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Alice Wahome, M.P.
John Olago Aluoch, M.P.
Ben Momanyi, MP.
William K. Mwamkale, M.P.
Charles Gimose, M.P.
Jennifer Shamalla, M.P.
Japheth Mutai, M.P.
Beatrice Adagala, M.P
Anthony G. Kiai, M.P.
Gladys Boss Shollei, CBS, M.P
Adan Haji Yussuf, M.P.

Chairperson
Vice Chairperson

Director of Public Prosecutions
Commissioner and Vice Chairperson, EACC
Commissioner, EACC
Kenya Bankers Association
Assistant Director, Probation and Aftercare
Services

t
A.BSENT W APOLOGIES-

Hon. Roselinda Soipan Tuya, M.P.
Hon. Peter O. Kaluma, M.P.
Hon. John M. Wambugu, M.P.
Hon. George G. Murugara, M.P
Hon. John Kiarie Waweru, M.P
Hon. Johana Ng'eno, M.P.
Hon. Zuleikha Hassan, M.P.

INA ANCE

AGENCIES/INSTITUTION S

Mr. Noordin Haji, OGW
Ms. Sophia Lepuchirit
Mr. Paul Mwaniki Gachoka
Mr Waweru Mathenge
Mr Clement Okech
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COMMITTEE SECRETARIAT

Mr. Jacob Ondari

Mr. Paul Ndemo
Mr. David K. Too

Mr. George Gazemba
Ms. Doreen Karani
Ms. Halima Hussein

Deputy, Director of Office of the Director
of Public Prosecutions (ODPP)
Senior Public Prosecutor, ODDP
Director Legal Services, EACC

Senior Clerk Assistant
Legal Counsel II
Third Clerk Assistant

MIN No. 170l20l8z

The Chairperson called the meeting to order at 10:00 a.m. which was followed by a
word of prayer from Hon. Beatrice Adagala.

MIN No. l7ll20l8: CONSIDERATION OF THE STATUE LAW
(MISCELLANEOIIS DMENN BILL. 2018

SEMBLY BILLS N t2

The following Agencies/Institutions appeared before the Committee and made
submissions on the Statute Law (Miscellaneous Amendment) Bill,2018-

a) Office of the Director of Public Prosecutions

Mr. Noordin Haji, Director of Public Prosecutions (DPP) appeared before the
Committee with regards to the proposed amendment to section 2(1) of the (Office
of Director of Public Prosecutions (ODPP) Act to delete Ethics and Anti-
Conuption Commission as an investigative Agency. He submitted that ODPP
was opposed to the amendments on account of the following-

(i) Section 5 of the ODPP Act empowers the DPP to, in exercise of
State powers of prosecution, direct an investigative agency to
conduct an investigation as such if the proposed amendment is
passed it will curtail the powers of DPP to prosecute corruption
matters since the DPP cannot direct or request for information from
EACC;

(ii) The proposed amendments if passed will adversely affect cases

under investigation;

PRELIMINARIES

a

2
a



(iii) There is no rationale given in the Bill for the proposed
amendments

(ir) The Office was not aware of the origin and intention of the
amendment and the amendments are not of a miscellaneous nature
and ought to be effected through substantive amendments after
exhaustive consultations

b) Ethics and Anti-Corruption Commission

A team led by Commissioner Sophia Lepuchirit, Vice Chairperson of the Ethics and
Anti-Comrption Commission appeared before the Committee with regards to the
proposed amendment to section 2(1) of the ODPP Act to delete Ethics and Anti-
Comrption Commission as an investigative Agency and informed the meeting that
the Commission was opposed to the amendment on account of the following-

(i) Section 1l of the Ethics and Anti-Corruption Commission Act
mandates the EACC to investigate and recommend to the DPP the
prosecution of any acts of conuption, bribery or economic crimes or
violation of codes of ethics or any law enacted pursuant to Chapter six
of the Constitution. The Anti-Corruption and Economic Crimes Act
does also empower the EACC to investigate and mandates it to report
to the DPP on the results of an investigation (section 550.

(ii)There is no rationale given in the Bill for the proposed amendments and
that the Commission is not aware of the origin and intention of the
amendment and further the amendments are not of a miscellaneous
nature.

The Vice Chairperson further submitted that EACC was opposed to the proposed
amendment to section 13(1)(c) of the Bribery Act as the proposed provision bears
retroactive application of the provisions of the Bribery Act to offences committed
before its enactment and courts had given an interpretation on the same.

c) Kenya Bankers Association

Mr. Waweru Mathenge, member of Legal and Compliance Committee of the
Association appeared before the Committee and submitted that the Association
was opposed to the proposed amendment to section 3 of the Law of Contract Act
for the following reasons-
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(i) The proposed amendments would inhibit credit to the ordinary man and
to small businesses that are seeking to grow since lenders may restrict
lending to only very creditworlhy persons or only who have access to
security;

(ii)The proposed amendments would increase the cost of doing business,
which cost can only be passed on to the customer of the bank thereby
reducing his welfare; and

(iii) The proposed amendments would further inhibit recovery efforts
leading to losses and weakening of banks, which was bad for the
financial system and the economy as a whole. The ordinary person and
struggling businessperson would bear the brunt of the resultant poorly
performing economy.

d) Probation and Aftercare Services

Mr. Clement Okech, Assistant Director, Probation and Aftercare Services appeared
before the Committee with regards to proposed amendments to the to section 2 of
the Probation of Offenders Act and informed the meeting that the Department of
Probation and Aftercare Services proposed that the section be amended in the
proposed definition of the term 'social inquiry report' by deleting the word "social
inquiry" and substituting therefor the words "pre-sentence" and he gave his
justification for the proposal as there were many types of reports being done by
probation officers but the intention in the Bill related to those prepared before and
for the purpose of sentencing.

MIN No. 17212018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at
12.00 p.m

Signed

Chairperson

-_->
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MINUTES OF THE FORTY.SEVENTH SITTING OF THE
ARTMENTAL CO N JUSTICE AFF

HBLD ON DNESDAY. 6TH JUNB 20 18 AT 10:00 A.M. IN CPA ROOM.

PRESENT-

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

PARLIAMENT BUIL

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
John Olago Aluoch, M.P.
Roselinda Soipan Tuya, M.P.
George G. Murugara, M.P.
William K. Mwamkale, M.P.
Adan Haji Yussuf, M.P.
John M. Wambugu, M.P.
Gladys Boss Shollei, CBS, M.P
Jennifer Shamalla, M.P.
Japheth Mutai, M.P.

Chairperson
Vice Chairperson

I

I

ABSENT APOLOGIES-

Hon. Peter O. Kaluma, M.P.
Hon. Ben Momanyi, MP.
Hon. John Kiarie Waweru, M.P
Hon. Johana Ng'eno, M.P.
Hon. Zuleikha Hassan, M.P.
Hon. Charles Gimose, M.P.
Hon. Beatrice Adagala, M.P
Hon. Anthony G. Kiai, M.P.

IN ATTE CE

COMMITTEE SECRETARIAT

Mr. George Gazemba
Ms. Doreen Karani
Ms. Halima Hussein
Mr. Omar Abdirahim

Senior Clerk Assistant
Legal Counsel II
Third Clerk Assistant
Fiscal Analyst
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GOVERNMENT AGF], CIES/INSTITUTIONS

(i) Office of the Attornev- and Department of Justice

Margaret Nduku Nzioka -

Elizabeth Ng6nga
Emmanuel Gichohi

(ii) Judiciarv

Sharon Mwayuli
Isaac Wamaasa

Chief Parliamentary Counsel
Chief State Counsel
Senior State Counsel

- Resident Magistrate
- Senior Legal Counsel

(iii) National Council for Law Reportins

Edna Muthaura - Head of Strategy
Linda Awour Ochieng - Head of Research and Development

MIN No.16712018: PRELIMINARIES

The Chairperson called the meeting to order at 10:00 a.m. which was followed by a
word of prayer from Hon. Alice Wahome.

MIN No.168/2018: CONSIDERATION OF THE STATI]TE I,AW
(MISCELLANEOUS MENTS) BILL. 2018

The Judiciary, Office of the Attorney General and Department of Justice appeared
before the Committee and made submission on the Statute Law (Miscellaneous
Amendments) Bill, 2018 (National Assembly Bills No. l2).

(i) The Judiciarv

The Judiciary opposed the amendment of section 2(a) of the Judicature Act (Cap
8) on grounds that it violates the constitution in Articles 161 ,166 and 168. The
Constitution doesn't contemplate the position of acting judge. It further argued
that the proposed amendment would violate the principle of security of tenure of
judges and independence of the Judiciary.

The Judiciary proposed deletion of section 15(2) of the Judicial Service Act (No.
I of 2011) as in its view, it was unconstitutional because it violated Articles 171

and 248.It argued that Article 250(2) (b) does not apply to the appointment of
members of the Judicial Service Commission. Furlher, the Parliamentary Service
Commission, the Salaries and Remuneration Commission and the Judicial

t

I
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Service Commission were special Constitutional Commissions whose members

were neither vetted nor approved by Parliament hence this amendment would be

discriminatory against the Judicial Service Cornmission. It drew the attention of
the Committee to the Justice Mohamed Warsame case and argued that the

amendment if passed would lead to inconsistency in the application of section 15

of the Act.

(ii) Office of the Attornev General and Dena nt of Justice

The Office opposed proposed amendments to the Law of Contract Act (Cap 23),

the National Council for Law Reporting Act (No.1 1 of 1994) and the Office of
the Director of Public Prosecutions Act, 2013 (No. 2 of 2013). The Offlrce

submitted that the amendments were paft of the Bill it had prepared and approved

MIN No.169/2018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at

12.40 p.m. till th of June, 2018 at 10.00 a.m

Signed.......

Chairperson

Date iqlt
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MINUTES OF THE FORTY.THIRD ITTING OF THE DEP TMENTAL
COMMITTEE ON .II]STICE AND LEGAL AFFAIRS HELDON

19TII MAY 2OI M. IN
MOMBASA

ROO

ENGLISH INT MARINA HOTEL.

PRESENT-

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Hon. George G. Murugara, M.P.
Hon. John Olago Aluoch, M.P.
Hon. Ben Momanyi Orori, M.P.
Hon. William K. Mwamkale, M.P
Hon. Charles Gimose, M.P.
Hon. Beatrice Adagala, M.P
Hon. Adan Haji Yussuf, M.P.
Hon. Anthony G. Kiai, M.P.
Hon. Japheth Mutai, M.P.

WITH APOLOG

Chairing

Chairperson
Vice Chairperson

William Cheptumo, M.P.
Alice Muthoni Wahome, M.P.
Roselinda Soipan Tuya, M.P.
Peter O. Kaluma, M.P.
John M. Wambugu, M.P.
Gladys Boss Shollei, CBS, M.P
Jennifer Shamalla, M.P.
Johana Ng'eno, M.P.
Zuleikha Hassan, M.P.
John Kiarie Waweru, M.P

IN ATTEND

COMMITTEE SECRETARIAT

Denis Abisai
Halima Hussein
Doreen Karani
Fiona Musili
Abdirahim Omar

Principal Legal Counsel
Third Clerk Assistant
Legal Counsel
Research Officer
Fiscal Analyst
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MIN No.155/2018: PRELIMINARIES

The Chairperson called the meeting to order at 10:00a.m which was followed by a
word of prayer from Hon. John Olago Aluoch.

MIN No. 5612018: CONSIDE TION OF THE STATUTE LAW
(MISCEI,I, ANEOUS AMENDMENTS) BILL. 2OI8

ATIONAL A LLS No. 12

Ms. Doreen Karani, Legal Counsel II took the rneeting through a brief on the Statute
Law Miscellaneous (Amendments) Bill, 2018 which proposed several amendments
to the following Acts-

The Judicature Act (Cap 8)
Oaths and Statutory Declarations Act (Cap l5)
The Advocates Act (Cap 16)
The Civil Procedure Act (Cap 21)
The Law of Contract Act (Cap 38)
The Foreign (Reciprocal Enforcement) Act (Cap a3)
The Probation of Offenders Act (Cap 64)
The Law of Succession Act (Cap 160)
The Criminal Procedure Code (Cap 75
The Extradition (Contiguous and Foreign Countries) Act (Cap76)
The National Council for Law Reporting Act 1994
The Witness Protection Act No. 16 of 2006
The Anti-Counterfeit Act No. 13 of 2008
The Proceeds of Crime and Anti-Money Laundering Act No. 9
of2009
The Judicial Service Act No. I of 2011
The office of the Director of Public Prosecutions Act No. 2 of 2012
The Kenya Law Reform Commission Act No. 19 of 2013
The Nairobi Centre for Intemational Arbitration Act No.26 of 2013
The Companies Act No. 17 of 2015
The Bribery Act No.47 of 2016
Kenya School of Law Act No. 26 of 2012
Legal Education Act No 27 of 2012

The Committee resolved as follows-

a) Section 3 (1) of the Judicature Act should include the Supreme Court.
b) Section 3 on the Law of Contract required consultation with the Kenya

i.
ii.
iii.
iv.

vi.
vii.
viii.

ix.
x.

xi.
xii.
xiii.
xiv.

xv.
xvi.

xvii.
xviii.

xix.
xx.

xxi.
xxii.
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Bankers Association, the Attorney General, the Kenya Private Sector alliance

and the Consumers Federation of Kenya (COFek).
c) Section 123 of the Criminal Procedure Code required clarification by the

Probation and Aftercare Services.
d) Section 2 of the National Council for Law reporting Act, 1994 to be clarified

further by the Attomey General, the Judiciary and the National Council for
Law Reporting.

e) Section 3P (4) of the Witness protection Act to read director with a small cap.

0 Section 2 fa of the Proceeds of Crime and Anti-money Laundering Act to be

deleted from the proposed amendments.
g) Section a Q) of the Kenya School of Law Act to be deliberated further after

receiving submissions from the Taskforce on Legal Sector Reforms in Kenya.

h) Section 2(l) of the Office of the Director for Public Prosecution Act to be

agreed on after meeting with the EACC and the Office of the Director of
Public Prosecutions.

MIN No. 15712018: ADJOURNMENT

There being no other business to transact, the Chairperson adjourned the meeting at

12.00 p.m. until the same day at the same venue.

Signed
Chairperson

A
Date
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! LIST F WRITTEN ST]BMISSIO S ON THE LL AS RE VED

?

FROM STAKEHO ERS

l. Ethics and Anti-Comrption Commission (EACC)

2. Ms. Annah Konuche

3. Mr. Clement Okech
4. The Judiciary
5. Kenya Bankers Association

6. Law Society of KenYa

7. National Council for Law Reporting

8. Office of the Attorney General and Department of Justice

9. Muturi S.K. & Co Advocates

l0.National Association of Private Universities in Kenya

I 1.The Kenya Magistrates and Judges Association

1 2. Transparency International

13.Office of the Director of Public Prosecutions

I 4. Chartered Institute of Arbitrators

l5.Anjarwalla & Khanna Advocate

I 6. International Commission of Jurists
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ETHICS AND ANTI.CORRUPTION COMMISSION
tNTEGRtTy CENTRE (Valley Rd. /Jakaya Kikwete Rd. Junction) P.O. Box 61130 - 00200, NAIROBI, Kenya

TEL.:254 (O2O) 27173181 2720722, MOBILE: 0729 88888112t3

Fax..2S4 (O2O) 2717473 Email: eacc@integritv.oo.ke Website: www.eacc.qo.ke

'vVhen replying Please quote:

Our Ref: EACC/LEG 8/16

Michoel Siolqi,
Clerk of the Notionol Assembly,
Clerks Chombers,
Notionol Assembly,
Porlioment Buildings,
P.O. Box 41842,00100,
NAIROBI

7rh June,2018

s

o

Deor

SUBJECT pRoposED MTSCETLANEOUS AMMENDMENT OF SECTION 27 (2) OF
THE BRIBERY ACT 2OI6

Reference is mode to the obove, our letter doted 25.04.2018 ond oppeoronce
before the Justice ond Legol Affoirs Committee on 07.06.2018.

During the oppeoronce before the Committee, the Commission wos
requested to submit on the rotionole to the objection to the omendment of
Section 27 (2) os proposed in the Stotute Low (Miscelloneous Amendment) Bill,

20.;8 os published in the Kenyo Gozette Supplement No. 35(Notionol Assembly
Bills No. 12).

The proposed omendment to Section 27{2) os proposed in the Stotute Low
(Miscelloneous Amendment) Bill. 201B does not cure the qnomoly pointed out
in our leiter doted 21.02.2018 (Copy ottoched).

Section 23 of the Bribery Act stotes thot "fhe Anti-Corruption ond Economic
Crimes Act,2003 is omended by deleting Secfion 39."

There were however investigotions, prosecutions or court proceedings (bosed
on the offence under the repeoled section 39 of ihe Anti-Corruption ond

*sr

t
Economic Crimes Act, 2003 (ACECA), octively on
commencement of the Bribery Act.
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It is opporent therefore thot intention of Porlioment in enocting section 27 of

Bribery Act, wonted to sofeguord those investigotions ond or proceedings

Seclion 27 of the Bribery Act os originolly fromed reods:

,,(1) This section opplies with respect to bribery offences or suspected bribery

offences under, the Anti- coi'i'uption cnd Eccnennic Crimes Act 2003.

l2l Anyinvesfigotion orprosecufion or court proceedings insfifuted before fhe

commencemenl of fhis Acf bose d on on offence under fhis Acf sholl, with the

necessory modificofions, be freofe d or continued os if they were insfifufed

under this Act" -

The courts however hove given on interpretotion to the effect thot this section

hos on reirosPective oPP icot lon. For exomP e, Hon. Justice Ong'udi sitting in

the High Court of Kenyo of Noirobi in EN

{

t

I

K n
RY

Appticcllion No.7 of 2017 in inte
this section is o tronsitionol provisi

section 27 ol the Bribery Act held thot
covers bribery reloted offences before

rpreting
on thot

the enoctment of the Bribery Act, 20,l6'

The Court held thot o chorge for on offence under the repeoled section 39 of

ACECA should therefore coter for:

i) The repeoled secfion 39 of ACECA since fhot is whot covers lhe

porticulors
ii) bection 6 of the Bribery Act since fhof is whot covers the offence

ii) Finolty, secfion 27(2) of the Bribery Act os thof is the provision thot

directs on how moffers invesfigoted ond or prosecuted ond courl
proceedings commenced prior to the new Acf would be conc/uded-

The Judge then went on to odvise thot chorging o suspect of o bribery offence
,,under fhe repeoled secfio n 3g of ACECA only or under secfion 6 of the Bribery

Act onty would couse chotlenges". The Hon Judge finolly upheld the lower

court's decision dismissing o chorge sheet thot hod set out bribery offence

under the repeoled section 39 of ACECA, for being incompetent by virtue of

section 89 (5) of the Criminol Procedure Code'

Thot interpretotion of giving section 27 of the Bribery Act retrospective

opplicotion in relotion to offences under the repeoled section 39 of ACECA,

ociuolly violotes Article 50 (21 (n) of lhe Constitulion of Kenvo. 2010. This Article

provides thot: "Er"ry occused person hos o right.... not to be convicfed for on
'oct 

or omission thot of the time il wos committed or omitted wos nof on

offence in Kenyo; or o crime under internationol low".

,
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IRev. 2015] No. 33 ot 2015
Public Procuremenf and Assef Disposa/

2. A decision of the Review Board shall be by a majority of the members present
and voting and, in the case of an equality of votes, the person presiding at the
meeting shall have a second or casting vote.

3. (1) The Review Board shall elect one of its nominated members to be the

Chairperson of the Review Board and another of its nominated members to be its
Vice-chairperson.

(2) Subject to an earlier resignation or termination, the Chairperson and Vice-
chairperson shall each hold office until their current term as a member of the

Review Board expires

4. Minutes of all meetings shall be kept and entered in books kept for that purpose.

THIRD SCHEDULE

[section '183, Con No. 60/2016, Corr. No. 7312016.1

TRANSITIONAL PROVISIONS

1. Existing procurement proceedings continued under repealed Act
(1) Procurement proceedings commenced before the commencement date

of this Act shall be continued in accordance with the law applicable before the
commencement date of this Act.

(2) For the purposes of subparagraph (1 ), procurement proceeding commences
when the first advertisement relating to the procurement proceeding is published
or, if there is no advertisement, when the first documents are given to persons who
wish to participate in the procurement proceeding.

2. Confidentiality in relation to past proceedings

Section 66 of this Act shall apply with respect to procurement proceedings
completed before the commencement date of this Act.

3. Records of past procurements

Section 67 of this Act shall apply with respect to-
(a) a procurement that took place before the commencement date of this

Act; or

(b) a procurement, the procurement proceeding forwhich was terminated
before the commencement date of this Act.

(2) Section 51(2) of the Act, as it applies under subparagraph (1), does not
require the record of a procurement to include anything that was not required before
the commencement date of this Act.

4. Publication of existing contracts

Section 67 of this Act shall apply with respect to a contract formed before the
commencement date of this Act comes.

5. Amendments to existing contracts

Section 139 of this Act shall apply with respect to a contract formed before the
commencement date of this Act but not to an amendment to such a contract made
before the commencement date of this Act.

{D
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ETHIcsANDANTI-CoRRUPTIoNCoMMISSIoN
INTEGRtTy CENTRE (Vattey Rd. /Jakaya Kikwete Rd. Junction) P'O. Box 6'1130 - 00200, NAIROBI, Kenya

t|Jt.:,sq p2o) 2717318t 2720722, MOBILE: 0729 8888811213

F ax: 254 (ozo) 27 i7 4i 3 Email: eacc@i nteq ritv. qo.ke Website : www. eacc. qo'ke

When replying Please quote:

Our Ref: EACC/LEG 8/i 6

Michoel Sioloi,
Clerk of the Notionol AssemblY,

Clerks Chombers,
Notionol AssemblY,
Porlioment Buildings,
P.O. Box 4\842,00100,
NAIROBI

25th April, 2018

.::. l^-
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Deor

SUBJECT : PROPOSED MISCELLANEOUS AMMENDMENT OF SECTION 27 (2) OF THE

BRIBERY ACT 2016

Reference is rhode to Kenyo Gozette supplement No.35 {Notionol Assembly Bills

No. l2) do.ted t Oth April 2ol g ond our letter Ref: EACC lLEG B/]6 doted 2l st Februory

20.lB which wos copieo to you. A copy is ottoched for eose of your reference.

While we oppreciote the proposed Miscelloneous Amendments Bill in response to our

request, we hove reolized thot ihe onomoly hos not been fully oddressed os it still

offends section 50 (2) {n) of the constitufion which provides thot;

',Every occused person hos fhe right to o fair triot, which includes fhe righf nol lo

be convicled for on ac.l or omission thot ol lhe fime if wos commitled or omitted

wos nof an offence in KenYa" -

Further Subsection (p) of Section 50 provides thot;

,,Every occused person hos ihe r:ight lo a foi triol, which includes fhe right to fhe

benefit of fhe leosi severe of fhe prescribed punishmenis for on affence. tf the

prescribeo punrshm enl for lhe offence hos been changed belween the time thot

the offence lvos commitf ed ond fhe time of senfen cinE".

To fully cure this inconsistency, we propose thot Section 27 12) be deleted ond

substituted with the following:

Page 1 of 2
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Anv investiqolion or prosecution or court proceedinqs instituted before the
commencemenl of lhe Bribery .Act bosed on on otfence under Anti-Corruption ond
Economic Crimes Acl2003 sholl be conlinued under lhe Anli-Corruplion ond Economic
Crimes Ac|2003.

This proposed omendment will fully oddress the chollenges we ore focing in
prosecution of bribery coses.

H D. WAQO, CBS, MCIATb
SECRETARY /CHIEf EXECUTIVE OFFICER
DT/en

Copy to: Hon. Aden Bore Duqle,
Leoder of Mojority,
Notionol Assembly,
Porlioment Buildings,
P.O. Box 41842,00]00,
NAIROBI

,r )
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INTEGRIW 0IIIIJTF{H (Vailey Rd lJakaya Kikwete Rd P.O. Box 61130 NAIROBI,Junction)

When replying please quote

SUBJECI: PROPOSED
BRIBRY ACT

TEL.: 254 -00200,(02q27fi318t310722, IVIOBILE 8888810729 12t3Fax:254 (O2O) 2219757 Emait: eacc@integrity.go.ke Website: www.eace.go.ke

Kenya

Date: 21$ February 2018

,'flSCET.ANEOUS AMMENDI'/IENT OF SECTION 27 (z)OF THE

Our R.ef: EACC/LEG 8/16

Michael Sialai
Clerk of the National Assembty
Clerks Chambers,

. 
National Assembly

offiTHiT,?x,ll,tB:oo
NAIROBI

The oborre subject refers,
Prior to the commencement of the Bribery o"130r6, Bribery invorving Agents wosprovided in Section 39 of The anJi-corruptio{ltnJe.onornic crimes Act 2003. Section 23:L',5 jJHy,'f L?'J,';T:ll*llf :Ift'$:?:#S:,n:T5iJ[:,A-2003by
By 2016 when the soid Section 

.39 wos deleted. there were mony investigotions,prosecutions ond court pi"tttoi"d't.ffiL ongoing. rhe soid investigotions,1i'11s9cutions ond court pto.-u-;ingr-*.* ,ou*l by ilie ,u-"tion-zz of the Bribery Actwnrch is heoded _ PEND|NG BRIBERY-Ca#SI. iJ.r:J^ 27 (2)provides

::L#:i ::T:;! 
":;,r:5H?!",J,,i1',",,proceedinss 

insriiured berore rhe

l:;"''",modificotio,';o"i'"ofedo,.oitii;3;'.,ilffifl$j[?,yl*[;
This lrqnsition section is onomolous ond it hos been subiect to diverse interpretotionswhich hqve hod negotive imprLotion, in *re ng;t"ogoinst corruption.
ln the mqtterof Republic versus Henry NgugiNieru. Anti-corruption court ot Noirobi; coseno' l5 of 201 7 ' the investigotions were commenced under rhelnti-corruption ondEconomic Crimes Act befoL tne commencement of.the eriLeiv;qcl. The investigotionswere compreted ofter commencement of the Bribery Act ondoccused wos chorged under the repeored section gg oi tn. 

^rF,l3;r:l?,:tl, J:;
I i;ki i;tc s i tr: t.; ii:: r :t.! i. ) i t i j t t 47<: iit: r ti;t :
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^-i-^^^ ^ ^+ Th^ ^,{aaict-,rtp rler-linec{ to oceeDt ChOroeS Ond diSChOfged the
LCOnOii)lc viil liUS /\L:' lli= 

''ll-igrrr 
u'rJ Lrv\'r v'\J\/gr-

occused for the reoson thot the occused should hove been chorged under the Bribery

Act.

ln o ruling by the High court on o revision of the obove decision, the High court held thot

the chofue sheet must be ci'ofted in such c woy so cs to coter for;-

i)

ii)

iii)

The repeoled Section since thot is whot covers the porticulors

Section 6 of the Bribery Act since thot is whot covers the offence

Section 27 (Zl of the giiOery Act becouse it is the provision thot directs on how

rnotters investigoted, prosecuted ond court'proceedings instituted before the

I

The unonswered question remoins, whot sentence will bg possed upon conviction?

There is o principle of criminol low thot one connot be subjected to o sentence which i'

heovier il-ron thot prevoiling when the qffence wos. cornmittdd'

The Court interpretotion hos been os o rcisult of the omb'iguiiy''of Section 27 12) of the

Bribery Act ond it,i, t.'or coused'numerous chollenges in drofting of chorges ogoinst

occusedpersons. i i 
'...".....,.

To remove the inconsiiteniy, our proposol..is td hove on urg€int'miscelloneous

omendment of Sectiort2T '(2) oiihe Bribery fict to reod as follows

nder

@Afl-

I

HALAKE D. WAQOT.CBST MCIATb; .

SECRETARY / CHIEF EXECUTJVE OEFICER

Copy to: Hon. Aden Bore Duole
Leoder of MojoritY
Notionol AssemblY
Porlioment Buildings
P.O. Box 41842, 00100
NAIROBI
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REP-I*},BtiC

FIENRY NGUGI NJERU
vspsus PR.OSECUTOR

.$

ACCUSED

PROAEEDEUGS

, 24.9.2017

Coram: L.N. Mugambi [&[r.]CI!f
prosecutor * Idarun for the state

Courr Clerk -. Isaac

=-l Interpretadon - Engiish

Accusecl _ present

Represented by CIiff Ombeta

Corurrrl .- P"LIUI\I_G

The charges against the accu.sed for w_hicli.

to be t,rough.t uiader secilom 89 [:*1 [a]
Corn:ption & Eicor.rcii:-ic Cl-'imes.rioct Oio.3 ef Zt)O.n.

h-e is befoi.e ine l"oL.pXea are eiipx,€ssr?d

as read wirh section /f,gII_J of ,fu.11-



The offe,ce is alreged to ha-ve bee-n cori:.rni,rted on 5. 77.2a16. Thr: new briben
Act No'47 of 2@76 tooit effect from 13.1,2@!7. It i-epealeri seqiion 3g of A,,ti-
con'rrp'don & Econonria criane act by diut of seation 23 0f iae /dat.

of concern to '&is court however, ffireference to Ere present charges is sectron 27
[2] which addresses the issue of pe,din g casylpi: investigations rhar were being
under talten under Antr-comrpdon & Economic cnmes Act, 2o33.
In particular, Seetion zy lzl reacls:_

"Any investigation a? Tnosecu,.orz 0r c@ufr praceedbtgs

institttted before the cornmencemerut of trzis Act, based. on
ctrt offence under thts Act shaIl, with necessory

modiftcations, be tiested- or eontimued. ds if theSr were

ittstituted under this Act,

In essence tfterefore, it means if an invesrigation was commenceci under dre old
Act, but by the tirne seetion 3g of ficEcA was being repeared, it was not yet
completed' then foi'lowing the comirlercement of the Bubery Act, the new Act

>

il

takes oyer and such charges or repo:rt of that
expressed .o be under the new Act a,d not the ord
prosecution aftem.pr.s to do il this ca-se.

Consequently, I decline to accept ilte cirarges as fr.am.ecl suo nrcto for ron

invesiigations can only be

prcvtsion, of ACECA as rhe



L.
D

:

eomPliauce with the law as clearly e4p.ressed I discharge thesecuon gg t5l of rhe Crirninal proceclure 
Code.

accused und,

L.N. [41166143I 
In/iR]

CHIEF ftIAGISTRATE

24.8.20]-7

b-''

>

C

olan"

I CEBTIFY

DATED:......-
O.F ?I{E

CHI
.AH!'I.

ri,'ri j

.,.ii
I . i:'rRT

ACC !s oF'2817 REILi'rVG
N*ry, tlrgugijrfier.r

Vei,szes Ee;:rr$r-rc
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6,,q RtrryTlrm["Eg-,SgISEiSwra

CICIpRT 4eU&iiIB@En

REPIUBfuIC. o. o. r o o o o o o.,s ! c. o c o o o o o ! o o o. o ?e e D o ! o q c c 0

TffiTT,ST,TS

If,]ENRV IqiGUGn IBqIffi]RIII alflas
PATRICK nflEnsRY BtG,[rffi[ }IIJERIJ atrilas
PATRICIEfl EIBBURV BlGrllIGE ElGt CrtLAs""""

1. This court was

Sections 362 &,

Section 352
aThe

for reyisiair und'=r

Procedure Coc-e. Ca-*. 75,

Cod.e provides:-

ea[[ llor rmd,erdam,i:re the r,"eco:;i., o$'

bef,oi:e an5r suhrord,f,trsr i:e,t:c',-ri:,lor:

.{tself a$ tar the ,gorreetmi+ss"

ttro0tcoQoctctooo ,.$BT.E]R,

.1
't).

JIF

.l

aroy

the

of'any findinrg, sentens{B c3' c.i'r1,.,}} I

pa,ssredl, areld as t,o t:he neguna:;$tpr of erra.:;,

of aruy smch subordflm$te courtr'"
Section 364 Criminal Procedure Code provzdes:-
o6[n the ease o:t:"at proeeedimg f.n a srull,ordlmnt,E ccrer.,::i:'.s.:rc:

record of whic&r llsas lbeen eatrjterd :for ,or wirielb. ira.s ;;:er;.r.r

SIsEf*ranrlEEaErTrprEI?EEIrEtf, WErrnE;nlvEffi :zJrIrE-.!:: E-: 
-;:m68E;=HAcrcn hrv.No.T/tz

Iwm .Dage 1
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" l'

ft rep@rt€d for ordler:se o[, vrXrflrelln ortlrr,ew_rise eorn.es i,:G, nii;knovutredge, the FItgXa Clmurt raa,y*
(Af .o o.orno oc Dooooo oo o

(htn roronn noo6ooooooc o(,

[2] $o ordef, rlludleri th$s seetion sfua,itr he .,rnard.e
{hhe

preJudiee Gf rnn aacused r,fuef$o,tz UnIeSg;
oppoatunf,t5r sf heflErg &reard efft&:er
advoeate flir, hi,e orvua ctre.fgraeet

subseqltfiorp. .shafll rrot applr,y
subordflrnate eonrrf; has
it ursrs requr:ined te
the offieloee

2. Th;e appfication r'r'as

by Hon. L.N.

AOLZ in ACC

:*atilctl,

la,ur ei.Gatikag

d thet the orde.rs anade

on 24.e A:.ir+tsi:

llia

G:.n

r,riil,e'i:,e fi&o a

a illegal, incsrrect zu:.ct
Iltrproper.

3, This lorxrsy court lile for 1:emszu a:::.rL the
to seine the respr;nd,ent ..ratt .tlae

respondent vra_s serred. fo:.. h.earfr:.g ;..cr 9u17 through. his aclvocate Mr. Ombe'te. Gii :i8th
2OL7. Neitlzer the respondent rlor h.i.s rf;unseL

appeared for the irearing of this application,
4. In her submissions fuIiss Ndem6;6 for tfre appLicarf i:ciil tlee

court that t'rre Hcn" crrief Magis'trate rejected the chalgrl si:.reet
and discharged the respondent r:nder Lhe mjstaken'br:ji.ei. Ceat
the respondent ou.ght to have been

15

o

lwm
/17

F'a,3r;2

ACECA.RBII.NO,T
charged l.r,nrle:;. th.e Brihe:y



b

& Act' Relying on section zz(zl of the Bribery Ac; as,J Ejection
^?,,?1 

,:..".., --.?;"1- -"nrwi (ci oi iire ,ir;rterS.rretatfon oi'General F.rovisi.o:rs Act icap 2taws of Kenya) it was her sr-rbrrrissiore tJrai: ttrae cha=g=s before
the court w'ere propei:ly before the saicl cr;ru-f. s.ae :hi.r-ther
su'bmltted tharr ,eount [B of the cha::ge sheet ha.d. oeer n::aught
r:nder the Natiomal FoEce Service Aet a:ec1

why he rejeeted i{:"

5. I h.ave before ore the lower court recorr,,L.

charge the S.Ion. Chief lVlagistra-te

"'[m essem@e fiarer,e:florrre, it
e@m@,eaeed um.dler flre o,[d
of" ACEOA vrrar* Ibef,mrg

T. i-

t-

i:f;gr::f3,-.m .ir6s

{$eoi:iriln Sg
rnot yet cr.:,r:T..,;.:;,at,E.jl.

tllre lBsitreeJ;' .i;.-::r.;, tlh,,r:

O,tr feplCf,t;:i C:'.[ t]hat
iLo [r,g -:l.s:r.'j.er *h].e

rEas(]x1
jlb

,ti).;''
'ttre,

r.fras
th,em fefl[our8nzg; tlre
neew Aet taktes
investlgatflom,s {
mew Aet amd of ACEe+.i irs {:h,pprosreeutflonr f,m this ease. eem;le,r.,.tl.:p;,;g.i[5r, ]ldeelfue as firemecfl spgEr raar.l;.;,s i.iq,.,i g6331i-

the
ao e8ee.rtr3r exptres,sed.. JI (f,=cf:rargJ,e

E9{15} s,f tihe r*i:lrnf,:rta.1,F:r,=eriirrnre

5 No" rr'7 af 2Oi6, becaure opera.trcnej ,.f,a 13&
LT' section 28 of 1l,e said .A.ct:-:epeared sectuon s9

-Cornrption & Economic Crimes Act iACEC..4,j,
section 27 of' the Bribery Aet is 'rtre one deali:eg wi{:ri eenchng
cases instituted under ACECA. At seefi.on 2T(l| i.t ,,rpvi.<;;..3s;_

"This seetfose app,l,flesr srr{flh respect to hri,hesgr rof;fii:r,:r,r*s ,or
suspected hrflbrel'y offeanrees uucler. tlhre 4inffi-eorirl.:3:,4.,{^en &,Eeonomfle Crilm,ee r{et A(008.

ACECAREyNO.T/L7
lwm 
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/-\
lr-*rI (?l- *Amy flmvemrHfrffiiois er lotrel$cg&ltf,ona arir: rsourril [piJrt]ii,iir*dimgs*astflt.Bted trsef.,ne €&e ciemrfou**ur*lemt oil thf,s dic:ii F;ir.:sr.:efl. erurars offeraee umcler t&ts Ae,I snnalll, sp..,iieln irlae :atle6rsi*argi

modiffleatfionsu lre treated Qv eomtfmu**i r].$ fliI t]:r*1, .i$,@re
lastfltuted um,cfler,t.his,Flet" e,

7' om t].e interpretatio*r of repealecl r.aqis aurcl the repealing
written iaws Seclion rcpl (e) of the .In
Provisions Ac,c prov.{des tha*_
o'gyhrBre a urri.,ttem law repeals [m

wrftten traw, th.ronn, umless a flre tlre
repea[ slmll rrarrl; effecf: am Tifoerc :3.:.3i*tE; rn r

ti.or,l, 3:ir.tr :ifittyr,
reno,edy fin res,preet of. a
penalty, forlIeflt:rnre <a.r aforr,gsaL't-trro r*lrtd arz5l
sEBGh imvestflgrmtllore, 'e)It lieljn'}dly It-:s1T' hg
flnstfltuted re,pmffirn amd a.ray $rs,cia p,urnafltSl,
frorfelture @r he flm*po,ser,i, f.;{ii iii thr*
repeallng beern fltnade"P

8" Article of tion of l(enya ZttLA provi.,jr.eo:-

has {Jre right to a fair trial, vrhisj:

for an act or ornission that a1:.the irne it
or omitted was not --

0 An o{fence in Kenyal or
(u) A crime uncler interna.iional laur.,,,

9. There is no d-ispute that cornlpCy soiicitrn g a bene.i:.l_. waa ost
offence under the repealecl sec,rjo:o. 39 of hntr_corruej:icn {s
Economic Crimee Act. Receiving a bnbe ujton t-ecluL.sl:s i$

o

_e

?

not to

ACBCAREy.NO,7ll7
Iwm

'?age.!
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I

€4 similarly an ofbnce, under tlee Bri'bery A.ct. ,rh_c: 
l,-rrve i.r;e one

anci the sam,e offbnce, a:ad cannot be said. to .ti.a:rr: heel:
introduced under the Eribery Ac.t. seetion z'? \zi o:f, t-Lae

tsribery Aet is specific tJrat such offei:-ces r,vhi.ci:. ?rz,ere

committed, - investigated, errcl instifi;ted. I:efrrr.: t.he
cornmencemerat of the Eriirery .Arct ought
continued with. nece_ssaJy rnodifications
instituted under the new Act.

l0.Section 27 12) of th.e Bribery z{ct
prorrision for these pendirrg 2318't ie| o::

ttre interpretation General applicabie rn 'Lhe

ctrcrrmstarr.ces of 'chis tlee said secli.+.n 2:3(3)

thr: lrreser;ra,lox ot(e) {supra} shows

investigations and a repealed vrritte-n ia'..;ir' r.rpto
the the said iavr. On the etl:er
hand the of 2T {21 of the Erlirery /rrci is tc
have and proceedings contint.l,e undertJ:le
new repealed seciion Bg of fiee ACECA.

rnade

secljon 23 (3) ic) (Cap. 2 latws o.i. Kenlya.i ieing

I

1 1S

general applicatton would not apply uthere:.ihere
provisiom d'eating wittx tJ:e repealed la:ar. .i f:i:*d no

am in .Sectton 27(21 of the Eriber;v Atet he:rce, ,r:he

inapplicability cf sec[ion za(gl (e] oI' the xnterp;:erarr,:n ,36

General Provisions Aet.

t2-T}:e Hon. chief s4agistrate may have ireen right ii:. h,is decjsio:o
to some extent bu.t not urholty. If his line of thirel*<rrr,g wa_s

ACEO{,REy,NO.7 /L7
Ivym

ira.ge 5
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6r

o

"s I

ad'opted t'e c*arge wculd have been unc'er the Bribe:(y .p!ct rrutthe particularrs in rlte charge sheet woulil sh.c_,rr .,hat 
t:ireoffence \ilas conrmitted uncier the regime of ,che 

rep=aJed. ia,r,v.Thss would cause chal.ilenges"
13.On the otlaer hand the State xuaJi also to ssme e;rtent becorrect. From the Director trtrblie

would however be, neconciling fire offience unclerIarv so as to proceed as if it v,zas isr.stitu
in line with Section ZT (Zl of,the

Act,

14.As stated earlier the offence
the charge sheet is clearly
Anti-Cor:mptior:. &

a.:ad sectio:a.,j of rheBribery Act, IVIy

in such a uray so
sire,et musi: ne crafted.

(i) the
since ilra-t is n"ha; cc)verstJee 6 ot" the {Briberj/ A.e,r} si:r.ce flrat iswhat (iii) finally section ZT(Z) of rh.e :BriberyAct) as lrrovisioia tleat directs Gn hov; mattersor proseci-.lted and court r:r.,.+E edings

prr.or: to the neyr Act wouid be conductecl.
is done ffren ttre res.pondent should be aste:frfied. f,llcoufi to ansu/er to the appropriate eLtarc,4es. Crri:.e.rwisecharging him xinder either seclion 39 frepeaiecl] c:i A,CECAonfly or under section 6 of the Bribery Act ortI,.pr uioi_:j.ci calrsechaltrenges. eouamrl E of the c.'narge sheet -rras *.at aff.ec,-ed -ny

section Sg ,qnd-Corruption

/:t'

Znd rciil'*tg of
sec'San 39 ,of

,

ACECd,REY.NO

6r Econo,mic Crfuues /jrct or'r ti:.e
lwm

,7/17
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.t'

t[t Eribery Act er-nd pLea on i.t,aught to ha.ve heen rzt.,i:i.etilry thelearned Magtsire-te.
16"[ tlzerefore Ii.nd. tleat ttre ch.arge in respect of (]c,urij:s .', 8e 2 vzasnot properly ctrafted.'and ttle Ftron, chief lv,agls,*a.ie

'va.s right
in rejecting it ax.rd r{ischargin g tlne respond.ent t-tr.cie:,:' .Secti.on.
89 (5) Crimihal R.ocedurre

2 were concer:eed.. He
discharging the respond.en
count 3 and discharging {Jre tis 3--;:,:.i: arside
and substitrrted with an
ttrat plea be taken on it,

17.A rejected, ah.a,rge sheet
proceedings. I
the Dire,ctor of,

fresh eharge

Ru1ing wi
be

orc{.er yf,n'i?a crrecfjons

a irar t<i fr-rrther
-il:rough 'ch:e i):Eice of

to prepa-r'.e arrd. ;.:e,3ister a
at pr*ragrapJi, .:,:, .lf {ffs

Ther:eafter ti:e respor:iCent ro
ptrea oil the g eou.nts i:efcr.e a

other than Mr. L.I{. Mu_gami:i: C.su.ef

and delivered flris 13ra day of Clctober , Z$:_T tn
at Nairobi

,ccaooaoS

hT"[" oIqGr[I0rE

.JTYDGE

ACECAREy.NO.T/17
lwm

rna.geT
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ET,HIes AND At\gTI-e0R.RUPTIoN eOMMISSIoN
TNTEGRTTYCENTRE (Valley Rd. /Jakaya Kikwete Rd. Junction) P.O. Box61130-00200, NAIROBI' Kenya

iet.t isq Q2o) 2717318t 2720722,lr4OBlLE: 0729 8B8BB1l2l3

F ax: 254 (o2o) 27 i 7 47 3 E mail : e acc@i nteq ritv. qo. ke Website : www. eacc. qo. ke

When replying Please quote:

25th April, 2018Our Ref: EACC/LEG 8/i 6

Michoel Sioloi,
Clerk of the Notionol AssemblY,
Clerks Chombers,
Notionol AssemblY,
Porliomeni Buildings,
P.O. Box 41842,00100,
NAIROBI

o

a

'r ;-.

'1-r:

I

. i. 'i

)\:o

ts{- S^.at*\,'1

)

Deor

SUBJECT : PROPOSED MISCELLANEOUS AMMENDMENT OF SECTION 27 (2) OF THE

BRIBERY ACT 2016

Reference is mode to Kenyo Gozeite Supplement No.35 (Notionol Assembly Bills

No. I 2) doted 1 Orh April 201 B ond our letter Ref : EACC /LEG B/ I 6 doted 2l st Februory

20lB which *o, .opied to r7ou. A copy is ottoched for eose of your reference'

while we oppreciote the proposed Miscelloneous Amendments Bill in response to our

,."qrlrt, we'hove reolized thot the onomoly hos not been fully oddressed os it still

offends Section 50 (2) (n) of the Constitution which provides thot;

,,Every occused person hos fhe right to o foir triot. which inctudes fhe right not to

be convicfed f or on oct or omission fhat of the time if wos committed or omitted

wos nof an offence in KenYo".

Further Subsection (p) of Section 50 provides thot;

,,Every occused person hos fhe righl to o fair triot, which includes fhe right to fhe

benefit of the leosf seyere of the prescribed punishmenis for on offence' if the

prescribed punishm ent for the offence hos been chonged befween fhe fime fhot

the offence wos committed ond fhe lime of senfencing".

To fully cure this inconsistency, we propose thot Section 27 (2) be deleied ond

substiiuied with lhe following.

. o'{+

fulronesl;e rJ iis a cii, T u'ij e nge Keny a

Page t of 2
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Anv investiqotion or Drosec on or court oroc eedinos institufed re the
tof Act bo offe ce Anti-Corru o

Econornic Crimes Act 2003 sholl be continued under t e Anti-Corruotion on Economic
Crimes Acf 2003.

This proposed omendment will fully oddress the chollenges we ore focing in
prosecution of bribery coses.

HALAKE D. WAQO, CBS, MCIATb
CHIEF VE OFFI

DT/en

Copy to: Hon. Aden Bore Duole,
Leoder of Mojority,
Notionol Assembly,
Porliomeni Buildings,
P.O. Box 41842,00100,
NAIROBI

Page 2 of 2
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ETSf;rcs Ah$D PTIoru G@h,rmfii$stor{,NTEGRI'IY
Junction)

OIiIJTRH (Vailey Rd. /Jakaya Kikwete Rd. p.O. Box 61 130 -00200, NAIROBI , KenyaTEL.: 254 (020) 2717318t 31 0722, MloBlLE: 0729 888881 t2t3Fax:254 (0ZO) 2219757 Emait: eacc@integrig.go.ke Website: www.eacc.go.keWhen replying please quote:

Our Ref: EACC/LEG S116

. Michael Sialai
Clerk of the National Assembty

o.[:"Jffi.!TS.#i, 
-- ''

) Parliament Buildings
P.O. Box 4L942, OOTOO
NAIROBI

Date: 21$ February 201g

Prior to the commencement 
?l lh" Bribery Act 20r6, Bribery invorving Agents wos

provided in Section 39 of The enti-corrrptio.tno,e.on;i;;;i;es 
Act 2003. Section 23: :[ ;fl ' ?:9 ff ';': f ,;! :m*,i";: l :;1,*::: ;r :ffi:: I,1 i,[:s A c' 20 03 b y.:

ciiri=T iij j*, : Ji ". ::; ;r:::_ *,*ff . i 1"Jed,h 
ere were

i*:?:r*:'.::1;,'J*,h':ki:*,':x,x;::#^.,E'pr-'3:;#, j:Jfr liilin;
AnY invesfrgofion or prosecufib n or court,,!1o^"-..dtg, insfifufed before the
cornmencemenf of fhrs Acf bose d 

-on 
l-rr"'orr..,.. ,,roJr- ,no o", shor, wifh the

necessorv modifications' be treoted 
"t 

.oiiiiued os it-rniy'*i"le instituted under fhis
Act.

This tronsition section is onomolous qnd it hos been subject to diverse interpretotionswhich hove hod negoti"; i;pr'"otions in *,u ng;t ogoinst corruption.
In the mqtterof Republic Versus Henry Ngugi Njeru. Anti-corruption court qt Noirobi; cose
no' I5 of 2ol7' the investig;tions were commenced under The-Anti-corruption ond
Economic crimes 'Act befoL ih" .o.-encement of, th; eri;#i.r. The investisqtionswere completed ofter commencement of the 

.Bribery A;; ;; consequenily the
occused wos chorged under the repeorJo 

.Se"ction 
Sg oi fhf anfi_Corruption ond

SUBJECT : pROpOSED M|SCEttAN
BRIBRY ACT 2016

EOUS AMMENDMENT OF SECT|oN 27 (2)oF THE

The oborue subject refers-

1 uki;;trcslu: itJi;:r:t.!!. 
.! 

ui jotli<: !ii:ntrt
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Economic Cr.imes Act. The tr4ogistrote declined to occept chorges ond dischorged the

occused for the reoson thot the occused should hove been chorged under the Bribery

Act.

rn o ruring by the High court on o revision of ihe obove decision, the High court held thot

the chorle sheet riust be crofted in such o woy so os to coter for;-

i)

ii)
iii )

The repeoled Section since thot is whot covers the porticulors

Section 6 of the Bribery Act since thot is whot covers the offence

Section 27 (2) of the eii5ery Act becouse itis the provision thot directs on how

rnotters investigot"a, pt"tri"uted ond court'proceedings instituted before the

new Act would be conducted' 
"

The unonswered question remoins. whot sentence will"bS PTt?1upon conviction?'

There is o principre of criminor tow ffroi on" 
"onnot 

be iuojeciuo to o sentence which i' )---

heovier thqn thot prevoiling when the qtfence wos cornmjtfe{,

The court interpretotion hos been os o reisult of the ombiguity"of Section 27 12) of the

Bribery Act ond ;il ;;, 
"our"atnr*"rou, 

choilenges in drofting of chorges ogoinst

occused persons. 'l 
I 

' 
.. "......

To remove the inconsistency, our propoiol..'ii 1d hovg ..on urgent miscelloneous

qmendment of section 27 12) oi the Bribery ltct to reod os follows

onti

'i

HALAKE D. WAQOT.CBS. MCIArb" l

SECBETARY /CHTEF EXECUTIVE OEFTCER

Copy to: Hon. Aden Bore Duole
Leoder of MojoritY
Notionol Assembly
Porlioment Buildings
P.O. Box 41842, 00100
NAIROBI

sh
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eEsqBKatrG\[as

o
R-EPLIBTJC

VIEP.SUS
P.?.OSECI.ITOR

AtrCUSEI)

HENRY NGUGI NJERU
lt

PE@SEDUUGS

. 24.8.20L7

Coram: L.N" Mugambi [ft,[i..]Ci\d

prosecutor _ Idar:rr-rr for *re state

O Court Clerk * Isaac

w,- .Interpreiradon *. E.ngiish

Accusec! _ present

Representecl by CIiff Ombeta

Coru.rif P"[&W

Ttie charges against th-e accu.Eec{ for w_hiclr

io Tte t,ro-righ.t unri.e;. secdofl _qg [:+3 ta]
Corri_ip t ron & Elcor.:.c:,*jc {li_'ir:les .F.ci; irio. ll cf Zt}O;:i.

h-r: is be{.bi.e ir:e fol: plea are ejq)ressed

as read wrri: sec,non r g[I_J of .AntJ_



The cffeuce is alleged to ir.ave -bee-n 
coi.*.iniitei on S. i.,"ZiCrc.,Ihr_. nevnr bri-ber"

Act $'ro-zi? af 2[$16 t-ooit effect frorr:. 13.1.20u7. It i-epeaied sesifo,n 3g of A,!ri-
Conurp'cioil & Econo;n_tc Cr:ame Act b5z digt of Seation 25 of &e /tcr_.

of concern tc '&js court'ovuever, 
ffi::eference to trre present crrarges is secfioni zZ

[2I 'which addresses tl:e issue of i:end-: ng aesypi: inrresrigations flrar vyere -being,
unde. taken under Antr-comrpti.on & Ecohorruc cnrnes Act, 2033. 1
In particuiar, Seetuon zZ tztr reads:_

,rAny investigation at, prosecutiosr @r c@ttrt: praceedings
tnstated- befo,e the aarnmeftcef-Ftettt af tkis Aet" based. on
s-12 offence under thts Act shatt, with rzecessary

od_ificat'eons, be ireated. or eantinued_ a_s _qf tlte3r iuere

institu-ted wruder. this Act,

ln 
essence tfterefore' it means if an investiga-rr.on was com*renceci under dre orri 

a
Act, but by 'rrtre trne seerron sg of /.ic*qA =was bei*g repearecl, it rrruas not yet
completed' d:en foi'lovrnng the coiramencer-,,eirt of t,.e Bribery Acr, ilre nevtr Acttakes ojier and such charges or repo:(i cf trrat invesiigations can cn-ly beexpressed to be undei: the *er^/ Act ai-id not the oid. prcvisioil, of AcEc,A as i,,eprosecul:ian ai.cemjlts to rlo iii iiiis ca-se.

Consecluent!.y; I dec,iir:e to accept rile cirarges as fr-am.ect suo nzoio for ron



compliarce wi& t]re law as clear:I),. e:rpressed.
secdon gg ISI of the Crinrinal proceclure 

Code.

3. discharge ,rhe 
accused und,

a

t.N. I\,{IJGAII4BI I&/iRl

CI{EF .IWAGISTRATE

24.5.2017

{r'

o

%taw
I CEB"IB'Y THTS xS TE.IIE COPYA,F TEIIU $RrGT F{
DATED

CHI
Afi?'i-

r.i'rj j
. iarR?

ACc !_.i aF 2gl7 F.[]L!N6i
tflen-ry,.iltg:r.gi Njela Vizurrs,trieprrliie r..r.Niv.rE.EE_rq!



Fq, @ffiru

pCIUBg dff..S(tT.Bt0EE

Wgffi"I$E,rQ,Tra9g,u
R'ElPiiJtsfuneo o oou oo o ooo o t 3s ! o. o e o o o oo. o o oo o co! Do !o q q c 0 o s ro o, soo o cc c o Do o

I/ER,STISi

fi{inNRY IqiGUGn I$gFIHJ'RT} afiflas
PAT'RICEfi EflEfSRy nf6][fffiS I}IJEKIX anf,as
PATREGIK EgB[gRY Bl$i,il'Ififr E}GT'GL,AS". 

" "

1. This court vras

Sections 362 Ea

,i}8I.ElR,

for re'ytsir:.:r ur:d(iJl

.Procedure Cocj.e -;ap. ZS,

Cod.e l:rorrides:-
ea[[ for amdl ,e:camlf,::,e ithe i."<*co:;;; enf'

]F
.1 )'

Sectton 362
6The

arSy

the
befcri:e ao5;, subrr.rro[f,mr:i:e ,.::e ::_.ri: ,:oi:

.{tself' aS tar the,eorree'trl+s:,:+.

of amy {indfung, sentelne{B .crt' ;Dr.rl,,,r-r I
passredl, agldl as to t$Ee reguna:;Sts, a,f iiril;.
of amy smek sunbor€flm*te @@urt',"

Section 354 Crisrinal proced,r.me Cod-e prowdes:_
o6[n the ease o$iar prroeeeailimg ise, a srulaordillat,E ecrBl:,:e *.,:rr:

record of whfl'elh ihas Ibeemr reatled ifer ,or w.,ieieh. .nas ii:ar;.,.:r

E--:.::-:.rm6rr:?;1
.qcrce-Rrv.No.T/tT
lwm

.Dage -l



ch rep0rted flon ordrerm, rnr qr'3rflelh rorfch,em-ryise eorn.es ri:cr. aii;knowledge, tlre ffi$Sh {Orrlurrt raa)y*
(a! oo "."" o o oo coo ooo oo o

(|bl. 0., o.o "oo 6o6 oo o oo o(,

(2) ![o @rde' rlrfirdreri eh$s f,eetion shaitr he :r.aad.re {t.Ae

preJudice o;fl fla acculserd persfirm u&Lesj{$t Itre,opportuniltyr eif, hefling &rea rd, efitE;:er
r,m,

clefeme,et

app!.y *-riiiel'e gt
subordflmate eeurt has a i;erae,il lvfuilsh.it sras *equrflned te
6he of,f"eloce,uotxler*

IIa.n, c;r:r*atiirag

2. The applicatioit lya$ thel tlhe orcie_rs a:,ade
by Hon. L.N.

2017 in ^ACC

orl Zar&./.lirg:.ris1-

il1egal, incorrect ar:.ct
lrnproper.

3, This lornrsr ,eorlrtt iiie for perusaj a:=.d. he
ctecl to seirvi3 the respr.rnd.ent i.rntj:r .tire

respondent wa_s serned. fo:.. h.ea.rfng ,.._rr- gtr.
oL? tjerough. his aclvocate Mr. ornbete. G32 :j.f,tr.

2OL7. Neither f:he respondent l1clr i:r.i.s *(.r.iinseL
appeared for the hearing of this a_pplication,

4. In her submissions fuIiss Ndarnbiri for the appLica:r.i: rciil t]:e
court that the Hon" crrief Magp'r,.ate rejecteii th.e c..aargr,t s.i:reet
and discharged the ::espondent under Lhe m.istaken br:ri.eir trrat
the respondent ought to have been

o

o

advs,eate flin hi,s orrmr

srsheectflslm, {rhafll not

15

lwm
7/17

Fa,3r:2

charged r:ncle:.i th.e :D-rlibr:::iy
ACECA,REY.NO. E?



b

€t Aci. Relying 
'n section zz(}l,of t.lr.e Eribery Ac;: asr.i Ejectr.on

23(3) (e) cf tl:.c -ii:iirer'1.r,-i'ciia?;iorr oi'Genesa.L Fi:ovisi.o::s A;.i: i;{)ap 2
Lanrus of KenS'a) it vrras her surbrnissicn ttran: t}a.e c.ha:;:ges hefore
the court vrer,e prope;:Ly befo.re tire sa,ter corx.t. s.ae :[r;r:r_the*
su'brr{tted tharl ,e,omsat & of the char:ge sheet
und'er the Natiomal polrce serv-ice Aet aclcl i:h.
why he rejected i{:"

5" I h.ave before oru- th6 lower cotrrt reccrd.
charge the $.Ion. Chief lWagistraie
*[B[ esgets@e ttrlrer,eii6rgg, it:
e@mr@eneed um,der flte old

had..beez:. n::oi-lght

eTiiliiirFs
.,illl)r. 'ifiu*'"

/l:lr
.$,i'''
'tkre,

ri{}

t-

: :f..Er::. c.-'-.rm .irra.sr

of'AGES.A w.rar* lbefmg
.S:*ci:irnr, Sg

tehem foffiowEneg; fclae
f,IAA rrnOt 5le:i:,g6=r.1i1.'.;.:,o(6iln

naew Aet taltes
ttlrne lBsitse:{i;. .i.1;?r::, tlh,r:

€'f t"gruXr'i;:; C'.{I tlhAtt
GAS, tLg [+,e 1ll;::*i:i]r t:hre

proseeu8flou. of ACEe*.r =s i:hrr*

rfleelime
ir, tfuis eass" eemoe,:.;;tlp.,;iii.[5r, l[

as firamec[ szao raarl,ii;. i.itr; :r.n6ro-

the
ao e[ea.rfur ,Bxipr.ess€d" ]l .rf.trcfiargi'e

E'9{15} arrf tlse r$::irnri:rta.1 ,F:re.,egcimgrs

I[o" rt7 af ZOi6 ]recera:e ope::a,tlcnaj oa l3rn
L7. Section ZB of flre saiei .Aet :.:epealed Secl.on Sg

&r Economic Crimes Acf {ACEC.A,},
Seetion 27 af, t*re .Bribery Aet is .r.h.e one dealir:g wi{:h ::ench.ng
cases instituted u-nder ACECA" At Seeb.on 2T(l| i.i: 3rrpr.;j.i.es;_t'This Seetfoap" appflflesr with respect to hr.ii,iherpr rCIfie;;,:e19,!i,or
szrspeeted hrflbrery ofT'eglees umder ffhre frrntfl -Corrr;F,.,.;i-.i.a r, 0q,EeomonqEe Crilm,ee a{et ?CI0$.

investtgatflom,e
Isew Aet amal

6

ACECA.RE'{/.N0.7/L?
Ivm
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o

/^.\
lt'"rl (2)- eAuy flm,venrifigintfloin €lfi'I0tK)$e,en.ltf,sm c:,r rscluu!-ii 1)ir,i-c,::,:j,,*dirafl:sflnstfltt*ted hefrpne tht* Gi@ffiirmem,eelrnenfc oil unrf,s iilirr:il i;.,i;:*ligrt--i. ern

aEB offfiealee unmales Ehf,s A,etL shalll, syjii;xn i:tae niirtjrsp&rJir
modlBf$ea,tf,sans" Iae tremfted @r eomtfmure,r,i sr.6:, fliI t.!..r*|i, ,irier,e
fnsti{ruted um,cil,c*r Hhfisr,Fi@t. e,

7" om t]le interpretation of repealeci Laws E:m.ci the .::ei:ea.ti*g
written iaws isec[ion Zg(g] {e} o:i the .{n

Provisions Ac',: provides ,ileat:-

ougtrhrBtre a urg"f,,tt,em. traw ralSoeafls flm

wrflttem Eaw, tfli.CIm., iananess a cots t['r,e
repeaE sluaIII r:lorll nfiflecfi: asa ilm ne

reuoedy $m qes;pree{: o:fl a
pemalty, f,orllefl(:ure or
sureh imvestfl;grmtilom,

instfltuted re,CIrs

forfeiture @rr

repeaXing

B" Article of

I'p;Ior-rr4'3 3li*r6; rn r
ti,ror.l, -l:f.r,.i:l.in:[ty,"

afolnesaLti,r." r*lrcl ,tnr?,s/

.g)I; Ip.rBIL*,,:)dl..Tr I,:r.nlf IiAg

amd amy sr*,ti:a g,s*lalt3l'
* h. flmapo,seoi, ri,fi, jlii .i:hr+

beern mnade.o

tion of I(enya 20LO prc,vi.fi.es:-
C'

o
has ffre right to a fair rlrial, vrhiej:

+
L

for ar:l act or ornissiorr ihat at'Ure i_ime it
ar oanitted was not .-

(i) Ar: oI[:er:.ce in Keiaya; or
(ii) A qdme r.ander interi:-ationaL law.,,

9" There is m'o d-Lspr:.te fraa.t corni-priy soiiciti.il g a aeytefi.f: 'r,,'p.,s a:n
offence und.er t}re repeaiecl Sec'rio:o. 39 of ,{r:.ti-Cor.iu,cj:icrr {:,s

Economic crimes Aet. Receiving a bnbe .*I,lon r..eclurets is
ACBCAREy.NO.TILT
Iwm

not to
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f,d
F '' sirnilarly an offence, under tiee Brzhery A.ct. ,fl:_r: .Fir,+ 

;r:,:,e o-ne
anci t'e sam'-s 'r:ffe*ee, and cannot be szud tc ,ii.r;.1,0-= heel:
introdurced u.nd,er ilre l3riber;y Act. See.,,r.oir. A,Z iri +:l 'h-tre

tsribery /t et is specific that such orTe:*-ces
comrni'cted., - in=restigateel e'rcl instfltul-ed.
comrnenceme:at of ttre tsribery .Arct ought

irrhi.si:. firere

I.rein:r,e f:he

0:r
confinued with, necessary n3o

il:sti'carted r-mder the new Act.

ttre

hanri tl:e
have

31.evr

afrt

difications AS

l0.Section 2T lZ) of th.e BritrelTr /{ct n-ade
p,rorrrsion for these pending ?31.:i ieJ o:r
the ir*teqpretation General applicabi-e 'n .tnel

crreulustances of ,chis
tlee said secii.o:.r A:3igi

t-hr: 1::"esen.a.:oi: at
(e) {supra} shows

investigations arrd. a repealeti. vtrittelt iz,.,tt ui:f:a
er tne rsaid i.av,t. On ehe +ther

of 21 tzl of the Er:lireiry .Ac; is tc
artd. proceeclimgs contir:.;;e i-lizd..:-1, iJ:re

repealed section Bg of tl:e ACEC/.i,.
is sectio:a 23 (3) icJ (Cap. Z Laws of Keri=;ia:; l:ei:rg

gene'ai application woulcl not apply w'trcre.J:er:e
provisio:a d,ealing vrittr the repeajeri. la.r;e j: fi-c.d- i:.o

in .Sectton ZT\Z) of the Eribery [tc,r: her. re, ihe

1

inapplicabiliff cf secrion za(a) (ei oi' the iln.terp;:e-;aii.::r.t gr

General Provisicrns Aet.
t?'The Hon. chief A{agis'rrate may have iceen righrt fu:. .h.is dec.rsio:o

to some extenrt bu.t not uiholl3a .If his line of thjnr-.:.ri.E ura_s

ACECA,REV,NO.T /L7
Iwrn 

lra.ge S



!

J

t
4]r

t

adoptecl the alearge wcul,d ha-v-e'foeer:. rr.nci.er f:he Br:i=e,rl, .6"ct irutthe parliculiar$ in the chzu:go sheet vroulil sh.cw -,hat 
r,ireoffence was eomeryritted uactrer th.e r"eginie rlf the .rep=a_leri. Ia,w.Tlu,s irould caiJ.se chaJrlenges,

13.On the other
correct. Fronr th-e Director

hand, ,[he State may a-lso to sotr.e e;itent be

would however. be,
Pubt{c

Iaw so as to
necol:,cilir:_g the o-{fenee unrler

proceed as rf it v,uas isr.stihrin line with Sestion ZT @l of,the
14.As stated e*rlier the offence

/:,

the charge sheet is cLearly
Anti-Cor:nrpfiori. &
Bribery Act, I!f,y
in such a way so
(il the
the

what

?na .c.*.is:ttis of
rsec'Lian 39 ,lf

a:ad sectio:a. d of the
sJ:eet m.usi: i-e crafted

sinee flrp_l is a,ha: cc)vejrs
6 of the {Briber.;r A.c'r} si:r.*e ilrat is(iii) fi.aalty section ZTg) of th.e iBri-oeryAct) a.s

..: I

or proseci-.lted and court proi:eedings
to ttr:e new Act wouLd be cond.uicted.

is r1r:lne the.n the res,pondent
court to answer to the

siroulcl be e:a:e:gried ia
chargtng trim under either

ap'ptopriate charges. O...^+erwise

oeefly or und,er section G of
secfion Sg {repealeci} c.i f:.CEC.A

the Bribe:ry Act orail,;y urui_li.cichallenges. eounzr[ E of the c.harge sheet :rras -+ot af,.e*=d -,by

/

provisioi: that directs Gn hovr .matters

cause

sectioa Sg ,qnfi-Corrr:-ption 6r Ecoitc,mie C.rir.aes ti ^t-r:$.:L olr ti:-e7ltt

Fage 6



,o'

fi\ Bnbery Act emd pLea cn i.t ougtrt to h.a.ve been. ter-.,ic:ri i:y theIearned lVIagistrate.
i6"r therefore {i.rr.d. thart the ch.arge ia rrespect of (.lc;ur:.i:E .,- g.e 2.vlasnot properly cirafted..snd the hlon. Chief IV[agis'rta.!r= LVgt.si right

Ln rejecting it axrd rlisahargm g th.e r-.espoz:deet r:z:.cie:,:, .Secti.on.
89 (5) Crimihat proaedure Coc.e buri:
2 were concerned. He er.ied :ln
diseharging tJr:.e respcrnd.ent on f_hr: s
count 3 arrd dischargins tire is l;.-

s,:':i; atsi.de
and substitrrted witir arr
tJrat plea be rtaken on jt,

17.A rejected, ch.arge sheet
proceedings. I
the Dire'ctor c,f,

fresle eharge

Ruling
be

conl

orc{.er .tl: li:'.reciio:ies

a irat tc frrrther
-il:rough '(l.e i.)'ftie.e of

-io prel:a::re zr.id- ::r:-,rtster a
at Tael:agtap!*, .:,i.af lf.,_is

Thereafter tj.ae reepoi:..iCent co
pf,ea om the g colr.ilt*< i:efcr-e a

othe:: 'chan Mr. L..I{ Mu-gar:ri:l: C.ni.ef

an<i delivered flris LS6 d.ay afClctober, Zili.T ut
at l$airobi

;li
' ".. " " 

o. r.4d#*o.i o o, o o o o, o oo -

$i["i[. ($I$@'[IDI

,I-{yDGiE

ACECARES,NA.T/77
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SUBMISSION OF A MEMORANDUM ON THE STATUTE LATI/

(MTSCELLANEOUS) BrLL, 2Ot8

NATIONAL ASSEMBLY BILL NO. 12 OF 2018

BY ANNAH KONUCHE

This is memorandum is in response to the call for submission of memoranda for
the above captioned Bill due for passing by the National Assembly. I present this
rnemorandum in my individual capacity as a Kenyan citizen and as a lawyer and
advocate of the High Court of Kenya.

My comments are restricted to three Acts of Parliament namely, the Kenya
School of Law Act (Secfions 4, 16 and second schedule), the Legal Education Act
(section B) and the universities Act. My comments are as follows;

1. The proposed amendments to the three Acts named above are too
substantive to be made through an omnibus Miscellaneous Amendment
Act. The proposed amendment to the Kenya School of Law Act and the
Legal Education Act seeks to open up the training of Advocates under the
Advocates Training Program to other entities. This liberalization is not
good since currently the Kenya School of Law is mandated by statute to
do that and is partly funded by govern.r,ent. A viable option would have
been to require the devolution of the Kenya School of Law services to other
parts of the country so that they are easily accessible by law students and
reduce the cost element or provide the Kenya School of Law students with
ioans to cover their training.

2. The proposed amendments being of a substantive nature, require the
input of stakeholflers in the legal profession. Granted, Kenya School of
Law has had its fair share of challenges but piecemeal and haphazard
amendments will drive the legal education sector into muddier waters than
it already is. A structured approach is necessary in the circumstances
and the current proposed amendments will not help matters, they are
more of an ambush than well thought out process.

3. The issue of changes to the legal education sector is one that is currently
being handled by the Taskforce of Legal Sector Reforms that is about to
complete its work. The Taskforce was constituted by the Attorney General
and part of its recommendations, although yet to be presented, touch on
the very subject of the proposed amendments and therefore these
amendment preempt the findings of the Taskforce. The Taskforce should
be aliowed to complete its work and submit its report before any changes
to the law on any part of the legal sector can be attempted.

kf,,A (,l Pase 1of
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4. The proposed amendment introduced under section a {21(a) to wlt'the
obJect of the School shall be to...ensure the continuitg of professlonal-
deaelopment for all cadres of the legal professlon 'is likely to convert
the I(enya Schooi of Law into a Continuous Froi'essiona-l Deveiopment
(CPD) provider and take away its main mandate being the training of
advocates for admission to the Bar. CPD is a function of a professional
body and in the case of lawyers, the Law Society of Kenya and other entities
such as the Judicial Training Institute in the case of the Judiciary, the
Kenya School of Government for lawyers employed by government and so
on.

5. Council for Legal Education being a regulator, should not at the same time
administer both the pre bar and the bar examinations.

6. The Proposed amendment to the Universities Act to have the Vice
Chancellors of Universities appointed by the PSC is ridiculous to say the
least. The University is an academic institution and it is doubtful whether
PSC has capacity to recruit academic staff let alone the heads of academic
institutions!

In conclusion, I urge and caution the National Assembly of Kenya against
introducing substantive amendments by way of an omnibus miscellaneous Bill
without subjecting the contents to strict and rigorous discussions by
stakeholders. The Kenyan education sector in general and legal education sector
in particular, are in shambles because of these kind of changes to the law that
have no blessings of the people of I(enya.

Thank you,

I

o,0€F.p.r,'.*c,L.o.
akon o.com
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MEMORANDUM TO THE JUSTICE AND LEGAT AFFAIRS COMMITTEE ON THE STATUTE LAW

MISCETLANEOUS AMENDMENT BILL 2018

Preamble

This submission is made in consideration of the law, policy and practice related to probation officer

work in the court on matters touching on pre-trial services and specifically on bail and bond

administration. These services are increasingly evident both at the law courts and the High Court. The

memorandum seeks to propose amendment to section 1234 of the Criminal Procedure Code (see

below). lt is also made in considerations that there is no single Ministry, Department or Agency solely

responsible for gate-keeping matters arising from the Criminal Procedure Code Cap 75 laws of Kenya as

it is cross cutting to all criminal justice agencies.

Proposal

That a new clause crafted as section 3 of section 1234 to read

ln deciding on whether to grant or reledse an occused person on bail under this section, the court moy

order a probation officer to inguire into the character, antecedents, associations and community
ties of the accused person or any particular matter and prepare and present before it a boil
information report

Justification

The clause will make legal and legitimise the current practice on bail information reports

prepared by probation officers and used by the courts both at the High Court and Lower courts

for bail decision making

It will establish the basis upon which the court can rely on in granting or denying bail and thus

note leaving it to the discretion of the court alone

The current practice of bail information reports or pre-bail reports are based on court
precedents and on Bail and Bond Policy Guidelines (2015) developed by the National Council on

the Administration of Justice (NCAJ)

Further to the foregoing, it will establish means through which Victim(s) concerns can be

brought to the attention of the court before bail is issued

It will also help address the burgeoning Pre-trail/remand population with the resultant effect or

reducing overall prison population especially of non-serious offenders

It will help protect the public especially the victim, became the foundation for future bail

supervision and help improve the administration of justice

1234. Joinder of two or more accused in one charge or information
(1) Subject to Article 49(1Xh) of the Constitution and notwithstanding

section 123, in making a decision on bail and bond, the Court shall have

regard to all the relevant circumstances and in particular-

I
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(a) the nature or seriousness of the offence;

CD) thc chalactcr, anteccdents, associaticns and

community ties of the accused person;

(c) the defendant's record in respect of the fulfillment of obligations
under previous gants of bail; and;

(d) the strength of the evidence of his having committed the offence;

(2) A person who is arrested or charged with any offence shall be granted

bail unless the court is satisfied that the person-

(a) has previously been granted bail and has failed to surrender to
custody and that if released on bail (whether or not subject to
conditions) it is likely that he would fail to surrender to custody;

(b) should be kept in custody for his own protection.

[Act No. 18 of 2014, Sch.]

Submitted by

Clement Okech

Tel:07267O2434, Email clement.okech@probation.qo.ke. clemokech@vahoo.com

Probation and Aftercare Service

14th May 2018
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FURTHER PROPOSED ADJUSTMENTS TO THE STATUTE LAW
IVTISCELLANEOUS AMENDMENT BILL 2018 WITH REGARD TO AMENDING
THE PROBATION OF OFFENDER ACT CAP 64

1. Definition of 'Social inquiry report' (Section 2)

The term 'Social inquiry report' should be deleted and replaced with 'Presentence report'
The other wordings to remain the same.

Section 4(7) replace the words Social inquiry reports with Presentence reports

Justification

There are many types of reports being done by probation officers but the intention in the act
relates to those prepared at before and for the purpose of sentencing. If left as it is it will be

misplaced and confusing especially with regard to its usage in the subsequent sections. Social
inquiry reports is but a generic term used to indicate their orientation and to substantive to the
purpose and therefore would be in appropriate to define it here.

2. Principal probation officer (various sections)
r Section 1l(1) Replace Principal Probation Officer with Director wherever it appears.
. Section I I (3) Replace Principal Probation Officer with Director wherever it appears.

And Delete 'District' and replace with 'county' wherever it appears

o Section 11 (5) Delete'District'wherever it appears and replace with County. And
Replace Minister with 'Cabinet Secretary'

. Section 16 (a) Repeat the same with respect to changing the word principal probation
officer with Director

. Section 18 Repeat the same with respect to changing the word principal probation
officer with Director

Justilication

. The Word 'Director' is proposed and already defined in the amendment Bill.

. The current oflice holder is designated as a Director with several officers below one
of which is the Principal Probation officer in job Group 'N'

. As was the case originally (19a6-1993), the departrnent was headed by a Principal
Probation officer but this was changed and a new designation for the head of the
deparlment is the Director.

. The Director is the current head of department bestowed with the responsibility of
overseeing the implementation of the Act and not the Principal Probation officer

o Leaving the term the Principal Probation officer unchanged would mean that even the
director as structured now would be subordinate to the Principal Probation officer
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CHIEF REGISTRAR'S CHAMBERS, JUDICIARY
SUPREME COURT BUILDING

P.O. Box 30041 - 00100
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The Clerk of the National Assembly
Office of the Clerk
Main Parliament Building
NAIROBI

Dear

RE: IN THE MATTER OF CONSIDERATION BY THE NATIONAL ASSEMBLY
OF THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL 2018
(NATIONAL ASSEMBLY BILL NO. L2 2018)

I refer to the Notice appearing in the Standard Newspaper of.7h Muy, 2018 and enclose
herewith a seU-explanatory Memorandum for your onward rransmission to the Legal
and Justice Affairs Committee for consideration.

This Memorandum is submitted pursuant to Article 118(1)(b) of the Constitution and
Standing Orders 127(3) on behalf of the ]udiciary as a stakeholder pursuant to the
Notice aforesaid.

The contents of this Memorandum are also submitted to the National Assembly
pursuant to the dictates of the Constitution regarding public participation and the right
of affected institutions to participate in the legislative process. It is also submitted
without prejudice and should not be taken to affect the independence of any Judicial
Officer handling any possible litigation brought before any court regarding the Bill
under consideration or any Act enacted pursuant to the said BilI.

Yours faithfully,

A. AMADI, CBS

'.i

I

CHIEE REGISTRAR OF THE IUDICIARY
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IN THE MATTER OF CONSIDERATION BY THE NATIONAL
ASSSEMBLY OF THE STATUTE LAW (MISCELLANEOUS
AMENDMENTS) BILL, 2018 (NATIONAL ASSEMBLY BILL NO.l2OF
2018)

MEMORAND
l. The "ludicature Act (Cap 8).

The Recommendation to delete the word 'Judge' and substitute therefor
the following new definition, Judge' means the Chief Justice or any other
judge appointed under Article 166 of the Constitution and includes a judge
serving in an acting capacity".

Recommendation - Delete

Reasons

(a) The original provision and the definition of the word "Judge" under
Section 3 of the Interpretation and General Provisions Act (Cap 2) are
unconstitutional.

(b)T'he proposed amendment is unconstitutional as it violates the
provisions of Anicles 161,166 and 168 of the Constitution.

(c) I'he Constitution neither provides nor contemplates the position of
acting judge.

(d)1.he proposed amendment violates the principle of independence of the
Judiciary.

(e)'lihe proposed amendment violates the principle of security of tenure of
judges including the causes of removal ofjudges.

2. The Oaths and Statutory Declarations Act(CapIA
The Recommendation to delete the words "a deputy registrar and district
registrar" and substitute therefor the expression "and a Deputy registrar".

Recommendation - Retain the amendment but add the expression "a
Deputy Registrar Employment and Labour Relations
Court" and "a Deputy Registrar Environment and
Land Court".

I
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3. Civil Procedure Act (cap 2l).
The l(ecommendation to amend sections 11,21,40,65 and 81 of the Civil
Procedure Act.

Reco:mmendation- Retain the amendment.

4. The l,aw of Succession Act (cap 160)

The ltecommendation to amend section 49 of the Act by inserting section
491^.

Recommendation- Retain the amendment.

5. The -ludicial Service Commtssion Act. 201l.
The Recommendation to delete the expression "within three days ofreceipt
of the names" and substitute therefor the expression "within three days
after approval by the National Assembly as contemplated under Article 250
(2Xb) of the Constitution".

Recommendation- Delete

Reasons.

It is important to note that the Judicial Service Commission has already
taken a position on this issue and there is also a pending case at the High
Court involving the election of Justice Mohammed Warsame, the duly
elected member of the JSC to represent the Court of Appeal (Nbi Petition
No.84 of 2018, Katiba Institute v A.G & others). However, these facts
notwithstanding we wish to state as follows:

a) The proposed amendment is unconstitutional as it violates the provisions
of A.rticles 171 and248 of the Constitution.

b) Article 250 (2Xb) does not provide for the appointment of the
Commissioners of the Judicial Service Commission.

c) There are serving Commissioners of Judicial Service Commission who
werr3 neither vetted nor approved by Parliament prior to their appointment.

d) The proposed amendment will lead to inconsistencies in the application of
Section 15 of the Act.

e) The Judicial Service Commission (Article 171), the Parliamentary Service
Cornmission (Article 127) and the Salaries and Remuneration Commission
(Article 230) are special Commissions whose Commissioners are neither

2
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vetted nor approved by Parliament except those Commissioners who are
appo:inted by the President and therefore the proposed amendment is
discriminatory as against the Judicial Service Commission.

0 The proposed amendment, if retained, shall necessarily lead to the vetting
and approval of the Commissioners of Parliamentary Service Commission
and the Salaries and Remuneration Commission by the National Assembly
thus r:ompounding the unconstitutional proposal.

6. The National Councilfor Law Reporting Act 1994 (No. I Iof 1994)
The Recommendation to insert the following new subsection after
subsection (3) "(4) The Council is a body under the office of the Attorney
General"

Recommendation - Delete

Reasons

(a) There is no justification for the proposed amendments in the
Memorandum of Objects and Reasons.

(b)The Recommendation violates the principle of Independence of the
Judiciary.

(c) The Council is domiciled within the Judiciary and as Law reporting is
a judicial function, the office of the Attomey General has no role in it.

(d)The Chief Justice is the Chairman of the Council and should not be
subordinated to the Attorney General or his office.

(e) The Chief Registrar of the Judiciary is the Accounting officer.
(f) The Attorney General is a member of the Council and aparty in some

of'the matters being litigated before the Courts and cannot assume the
role of a reporter.

7. The l,and Act 2012 (No.6 of 2012)
The Recommendation to delete the definition of the term "court" and
substitute therefor the following definition: "court" means the High Court
established by Article 165 of the Constitution and the Environment and
Land Court established under the Environment and Land Court Act, 2011"

Recommendation - Delete

Reasons

(a) It is unconstitutional as it violates Articles 162 (2)(b) as read with
Arlicle 165(5) of the Constitution.

3
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(b)The Supreme Court has already interpreted the Constitution and the
issue ofjurisdiction of the Environment and Land Court vis-ir-vis

other courts in S.C Petition No. 5 of 2015, R v Karisa Chengo & 2
others.

8. The Land Registration Act, 2012 (No.3 of 2012)

The Recommendation to amend section 2 by inserting the words "the High
Court established under Articlel65 of the Constitution the Environment

and l-and Court appearing in the definition of the term "Court".

Recommendation - Delete

Rea.re
(a) It. is unconstitutional as it violates Articles 162 (2)(b) as read with

Article 165 (5) of the Constitution
(b)l'he Supreme Court has already interpreted the Constitution and the

issue ofjurisdiction of the Environment and Land Court vis-i-vis
other courts in S.C Petition No. 5 of 2015, R v Karisa Chengo & 2
others

9. The Retirement Benefits (Deputy President and Designated State Officers)
Act,, 2015

The Recommendation to amend the First Schedule and insert the new
paragraph immediately after paragraph k "(l) Office and office equipment".

Rec;ommendation - Retain the amendment

In conclusion, it is important to note that the Court of Appeal sitting in
Mombasa in R v Danson Mgunya [20161 eKLR made the following
observations in relation to Statutes Law (Amendment) Bills.
"It seems to us totally undesirable that fundamental changes in the
Iaw, such as the ones involved in this appeal, should be effected
through miscellaneous stafute law amendments, which is what, for all
intents and purposes, the Security Law (Amendment) Act, 2014,is. As
we understand it, the device of miscellaneous statute law amendments
is intended to effect minor rather than fundamental and far-fetching
amendments to legislation. Ordinarity it will seek to correct any
errors, anomalies or inconsistencies in legislation. It is completely ill

4



suited to settle controversial or highly contested issues of the day,
which may require deep reflection and careful consideration.,,

We commend the above caveat to members of the esteemed Committee

Dated and signed at Nairobi this .lkk* ",

,u4ANmP

2018.

ANNE A. AMADI, CBS
THE CHIEF REGISTRAR OF THE JUDICIARY
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IN THE MATTER OF CONSIDERATION BY THE NATIONAL
ASSSEMBLY OF THE STATUTE LAW (NIISCELLAI\IEOUS
AMENIDMENTS) BILL, 2018 (NATIONAL ASSEMBLY BILL NO.l2OF
20r8)

MEMORANDUM

c

o

NO. STATUTES RECOMMENDATION REASONS
I The fudicature Act

(Cap $1

The Proposal to delete
the word 'Judge' and
subsrlitute therefor the
following new
definition "Judge'
means the Chief
Justice or any other
judgr: appointed under
Artic;le 166 of the
Constitution and
includes a judge
serving in an acting
capacity".

Delete (a) The original provision
and the definition of the
word "Judge" under
Section 3 of the
Interpretation and General
Provisions Act (Cap 2)
are unconstitutional.

(b) The proposed amendment
is unconstitutional as it
violates the provisions of
Articles 16l,166 and 168
of the Constitution.

(c) The Constitution neither
provides nor contemplates
the position of acting
judge.

(d) The proposed amendment
violates the principle of
independence of the
Judiciary.

(e) The proposed
amendment violates
the principle of
security qf tenure of
judges including the
causes of removal of

2 The 0aths and
Statutory
Declarattons Act
(Cap 15)
The proposal to delete
the u,ords "a deputy

and district

Retain the amendment
but add the expression "a
Deputy Registrar
Employment and Labour
Relations Court" and o'a

Deputy Registrar

t
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regisitrar" and
substitute therefor the
expression "and a
Deputy Registrar".

Environment and Land
Courtt'.

3 Civil Procedure Act
(Ca1t 21)
The proposal to
amend sections 11,
21,40,65 and 81 of the
Civil Procedure Act.

Retain the amendment

4 The Law of
Succession Act (Cap
160)
The proposal to
amend section 49 of
the r\ct by inserting
section 49A.

Retain the amendment

5 The Judicial Service
Commission Act. 201I
The proposal to delete
the expression "within
three days of receipt
of thLe names" and
substitute therefor the
expression "within
three days after
approval by the
National Assembly as

contemplated under
Article 250(2)(b) of
the Constitution".

DeIete (a) It is unconstitutional as it
violates the provisions of
Articles 171 and 248 of
the Constitution.

(b)Article 250(2Xb) does not
provide for the
appointment of the
Commissioners of the
Judicial Service
Commission as they are
appointed under Article
t7t.

(c) There are elected serving
Commissioners of JSC
who were neither vetted
nor approved by
Parliament prior to their
appointment.

(d) The proposed amendment
will lead to
inconsistencies in the

lication of Section 15

2
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' of the Judicial Service
Act.

(e) The Judicial Service
Commission (Article
17l), the Parliamentary
Service Commission
(Article 127) and the
Salaries and
Remuneration
Commission (Article 230)
are special Commissions
whose Commissioners are
neither vetted nor
approved by Parliament
except those
Commissioners who are
appointed by the
President and the
proposed amendment is
therefore discriminatory
as against the Judicial
Service Commission.

(f) The proposed
amendment, if retained,
shall necessarily lead to
the vetting and approval
of the Commissioners of
Parliamentary Service
Commission and the
Salaries and
Remuneration
Commission by the
National Assembly thus
compounding the
unconstitutional proposal.

6 The National Council
for Law Reporting Act
1994 Il o 1994

Delete (a) There is no justification
for the proposed
amendment in the

3
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The proposal to insert
the following new
subsection after
subsr:ction (3) "(4)
The Council is a body
under the oflice of the
Attorrney General"

Memorandum of Objects
and Reasons.

(b) The Recommendation
violates the Principle of
Independence of the
Judiciary.

(c) The Council is domiciled
within the Judiciary and
Law reporting is a judicial
function, the offrce of the
Attorney General has no
role in it.

(d)The Chief Justice is the
Chairman of the Council
and should not be
subordinated to the
Attorney General or his
office.

(e)The Chief Registrar of the
Judiciary is the
Accounting officer.

(f) The Attorney General is a
member of the Council
and a party in some of the
matters being litigated
before the Courts and
cannot assume the role of
a reporter.

7 The Land Act 2012
(No.6 of 2012)
The proposal to delete
the definition of the
term "court" and
substitute therefor the
following definition -
"coutrt" means the
High Court
established by Article
165 of the
Constitution and the

Delete (a) It is unconstitutional as it
violates Articles 162
(2)(b) as read with Article
165(5) of the
Constitution.

(b)The Supreme Court has
already interpreted the
Constitution and the issue
ofjurisdiction of the
Environment and Land
Court vis-d-vis other
courts in S.C Petition No.

4



Environment and
Land Court
established under the
Environment and
LanclCourt Act,
20lL

5 of 2015, R v Karisa
Chengo & 2 others,

8 The Land Registration
Act, 2012 (No.3 of
2012)
The proposal to
amend section 2 by
inserting the words
"the High Court
established 165 of the
Constitution the
Environment and
Land, Court appearing
in the definition of the
term "Court".

Delete (a) It is unconstitutional as it
violates Articles 162
(2Xb) as read with Article
165 (5) of the
Constitution

(b)The Supreme Court has
already interpreted the
Constitution and the issue
ofjurisdiction of the
Environment and Land
Court vis-d-vis other
courts in S.C Petition No.
5 of 2015, R v Karisa
Chengo & 2 others.

9 The )?etirement
Benefits (Deputy
President and
Designated State
Oficers) Act 2015
The proposal to
amerLd the First
Schedule and insert
the new paragraph
immediately after
paragraph k "(l)
Office and office
equipment".

Retain the amendment

I
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Dated,hi, ../.f.lday of .....2018.

ANNE A. AMADI, CBS
CHIEF REGISTRAR OF THE JUDICIARY
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Parliament Buil,Jings,

P.O Box 41842 - 00100,

Nairobi, Kenya.

i-il-
I

r)\,/ "
\s\ 

tK
s

C

Attention: Hon. MichaelSialai EBS

Dear Sir,

RE: REQUE:;T FOR SUBMISSION OF MEMORANDA:THE STATUTE LAW (MISCALLANEOUS

AMENDIMENTS) BILL, 2OiB NATIONAL ASSEMBLY BIL NO. 12 OF 2018

Reference is made to the above that was published in the Daily Nation newspaper dated the

7th of lv,lay 2018, pursuant to Article 118(1) (b) and Standing Order 127(3) inviting members of

the public to submit feedback on the proposed amendments on the above mentioned Bill.

Enclosed is our feedback on specific areas of concerrr in the proposed amendments. You

can reach the undersigned where further clarity is sought-

Yours faithfulll,r,

lW- u.
Dr. Habil Olaka

r\rF -l ;-.r\ rr  rTl--rr')Lrlttrr tr/\tr\-\,, I lvtr \-rr'rl\-Ln

Encls.

Kenya Banke6 Assoclation, International House, 13th Floor Mama Ngina Street P.O. Box 73100 - 00200, Nairobi, Kenya

Telephone: (+ZS4ZOlZ22L7c4/22L7757/227401412224015 Mobile: (+254) 0733872770/07r1552910

Fax: (+254 20) ZZL1S}O/Z12L79Z Email: ceo@kba co ke

D

CLERK'S OFFICE

I 5 lt,lAY 2018

trG VI trE

www.kba.co.ke
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MEMORANDA ON PROPOSED AMENDMENTS TO SPECIFIC ACTS

No. ACT' SPECIFIC PROVISION FEEDBACK

Act,Adv,ccates

Cap 16

The proposed s. 45(d) and (da)
further invalidates agreements
between clients and advocates for
fees that are below the
remuneration order or whose
consideration / fee is more than
25o/o of the general damages
recoverable in respect if that
business.

We oppose the proposal on the
following premise:

1. The Advocates Remuneration Order
places a scale of fees that is anti-
competitive in nature as it amounts to
price fixing;

2. That further providing the ambit of
operation of the scale, further
perpetuates the anti-competitive stance
of the scale.

On this amendment, we propose a repeal
of the Advocates Remuneration Order on
the matter of fees.

2 The Law of Contract
Act, Cap.23

The amendment (s.3) proposes to
have beneficiaries of guarantees
exhaust legal remedies against
principal debtors before pursuing
or filing enforcement proceeding
against guarantors

The proposed change will adversely
affect the efficacy and utility of
guarantees in local and international
trade and the borrowing and lending
markets and further increase credit risk.

A proposal for consideration may be to
introduce a separate instrument that
covers this approach.

3. The Higher
Education Loans

BoarrJ Act, 1995 (No.

3 of 1995)

The amendment to the HELB Act
seeks to remove the chairman of
KBA as one of the HELB Board
members.

We propose the retaining of the same to
support the collection of repayments and
facilitation of loan disbursements by the
industry.

We further propose that an amendment
of the Act be considered to have an
additional seat of the Board allocated to
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a representative of higher institutions of
learning.

4. The Labour

Relations Act, 2007
(No, 14 of 2007)

The amendment in s.48(1) seeks to
introduce a provision that would
compel employers to sign check-
off agreements as per the Labour
Commissioner's orders.

The amendment in the proposed
s.a9 (1) proposes to apply the
agency fee to a bargaining unit.

There is no need to compel employers
for sign offs noting that the Employment
Act provides for prior and explicit
consent where employee deductions are
made and to which the employers must
comply.

This provision is opposed on the premise
that only employees that enjoy benefits
from a registered trade union can the fee
apply to, and not to all employees that
may be deemed unionisable, and who
may not be benefiting from the
registered collective agreement.

2
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Doreen Karani <karanidoreen@gmail.com>

KBA Submissions on the Statute Miscellaneous (Amendment) Bill, 2018
2 messages

I

Gatherine Nadida <cnadida@kba.co.ke> Fri, Jun 8,2018 at 10:07 AM
To: karanidoreen@gmail.com, ggazemba@gmail.com
Cc: HabilOlaka <holalla@kba.co.ke>, Waweru Mathenge <Waweru.Mathenge@nicgroup.com>, Bonnie Okumu
<boku mu@kcbgroup.com>, june.opiyo@stanbic.com

Good morning,

Thank you for giving audience to KBA yesterday to articulate our feedback on the above mentioned proposed
amendments. As a follow up to the meeting, please note the contents below:

3fne 
main points your raised were as follows:

1. The proposed amendment to the Law of Contract Act would be very popular with the mwananchiwho would see it
as a way to protect citizens from the predatory tactics of banks who have caused suffering to the citizens;

2. lt would also protect innocent guarantors from potential (and allegedly real) collusion between the principal debtor
and the bank to sell the guarantor's assets so that the principal debtor goes scot free;

3. The arguments by the KBA against the amendment make sense logically and economically and legally but this
may not cany favour with the public;

4. The proposerd amendment will add only a little difficulty to the banks (slightly delaying action against guarantors)
which difficulty is outweighed by the benefit to the public. In any event, the loss from the delay in enforcement of
the guarantr:e will be compensated by way of interest on the loan to be recovered; and

5. The banks need to initiate a public campaign to win the hearts of the public by showing the benefit to the common
man of the role the banks play in the economy.

Upon further revierv of your pointers above, we are of the considered view that the proposed amendment will;

1. lnhibit credit to the ordinary man and to small businesses that are seeking to grow;

er. lncrease the r;ost of doing business, which cost can only be passed on to the customer of the bank thereby reducing
his welfare; and

3. Further inhibit recovery efforts leading to losses and weakening of banks, which is bad for the financial system and
the economy as a whole. The ordinary person and struggling businessperson will bear the brunt of the resultant poorly
performing economy.

Lastly, one additional proposal on our part would be to include a requirement that lenders must explain effects of
guarantees to would-be-guarantors and make it a requirement that they obtain independent legal advice on the same
(similar to a charging clause).

Attached is the original submissions we made to the Clerk of The National Assembly.



Kind regards,

Catherine Nadida,

Head of Legal, HR and lndustrial Relations,

Kenya ijani(er s Associatiotr.

E NT_Su bmiss ions_05201 8.pdf
147K

Doreen Karani <karan idoreen@gmail.com>
To: George Jusa <ggazemba@gmail.com>, Halimaa Absiye <halimabsiye@gmail.com>

Dear colleagues,

Attached are the submissions from Kenya Bankers Association

Regards
Doreen
[Quoted text hidden]

Doreen Ko:rani

f;\
uil

NT_Submissions_05201 8.pdf
147K

Fri, Jun 8, 2018 at 3:36 PM

a



t

IA'OU SOCIETY OF KENYA

Lavington, Opposite Valley Arcade
Gitanga Road

P.O. 9,00200

o

o

THE LAW

1..;r
t+i-:
:}{

STATUTE
l:

Assr&BLv s[-L

'il

a

NATIONAL
:r 

"t'-l8

:,:
,!,

Chief Executive OfficerAecretary
law Society of Kenya

Lavington, opp Valley Arcade,

Gitanga Road P.O 8ox72219 - 0O2@ Nairobi I

Telz +254 20 387 6U
Email: lsk@lsk.or.ke Website: www.lsk.or.ke

Allm Waiyaki Gichuhi (President), Harriette Chiggai (Vice-
Herine Akoth, Maria Mbeneka, Roseline Odhiambo (General Membership

Boniface Akusal4 Carolyne Kamande, Aileen Ingati, (Nairobi Representatives)
Damaris Ndinda, Bemhard Kipkoech, David Njoroge, Jane Masai, (Upcountry Representatives)

Eric Wafula (Coast Representative)

THE N

ttar? I
?0u

o



The Law Society of Kenya

The Law Society of Kenya is 15,000 member body corporate established by the Law

Society of Kenya Act, 21 of 20'14. One of its statutory objects as provided for in
section 4 of the Act is to assist the Government and the courts in all matters affecting

legislation and the administration and practice of the law in Kenya.

Pursuant to this mandate, the Law Society among other things circulates Bills to its

members for comments, collates those comments and engages with relevant arms of

the Government including Ministries and Departmental Committees of Parliament

with a view to ensuring that any proposed legislation is drafted to achieve its desired

goal of promoting the Rule of Law.

The Council is the governing body of the Law Society of Kenya. lt comprises a

President, a Vice- President and ten other members, all of whom must be members of

the Law Society of Kenya. Council members are elected every two years by the

members of the Society by means of a secret ballot conducted in accordance with the

Law Society of Kenya Act. Currently the Council comprise of:

o

o

I

ll

ill

IV

vl.

vlt.

vlil.

tx.

x.

Allen Waiyaki Gichuhi (President),

Harriette Chiggai (Vice-President)

Herine Akoth(General Membership Representatives)

Maria Mbeneka(6eneral Membership Representatives)

Roseline Odhiambo(General Membership Representatives-

Advocate)

Boniface Akusala, (Nairobi Representatives)

Carolyne Kamende(Nairobi Representatives),

Aluso Ingati, (Nairobi Representatives)

Ndinda Kinyili (Upcountry Representatives)

Bernhard Kipkoech(Upcountry Representatives)

Senior

Allen Waiyaki Gichuhi (President), Harriette Chiggai (Vice-President)
Herine Akoth, Maria Mbeneka, Roseline Odhiambo (General Membership Representatives)

Boniface Akusala, Carolyne Kamende, Aluso Ingati, (Nairobi Representatives)
Ndinda Kinyili, Bernhard Kipkoech, David Njoroge, Jane Masai, (Upcountry Representatives)

Eric Wafula (Coast Representative)
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xt.

xil.

xilr.

David Njoroge (Upcountry Representatives)

Jane Masai, (Upcountry Representatives)

Eric Wafula (Coast Representative)
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ln the performance of its mandate, the Law Society of Kenya circulates Bills,

Legislation and Regulations made pursuant thereto to its members for comments,

collates those comments before engaging with relevant arms of government and other

stakeholders.

The Law Society of Kenya has prepared observation on the Statute Law

(Miscellanr:ous Amendments) National Assembly Bill No. 12 of 2018.

C,ENERAL COMMENTS

The Proceeds of Crime and Anti Money Laundering Act, 2OO9 (No. 9 of 2009) proposes

various am,3ndments to:

l. To include employees of accountants. advocates and notaries or their employees, trust

and company service providers in the definition of the expression "designated non-

financial businesses or professions" for purposes of the Act.

2. To expand the reporting obligations to include employees of accountants, advocates

and notaries or their employees, trust and company service providers.

The effect of the amendment will substantively affect the well settled principle of advocate-

client or legal professional privilege which is applicable to advocates. The subject of advocate-

client privilege is cemented under professional conduct of confidentiality, the evidentiary rule

of privilege and the common law principle of advocate client principle.

Confidentiality

Confidentiality is an ethical duty in which an advocate must keep confidential all information

related to the representation of a client. It is defined as the relation between lawyer and

client, guardian and ward or between spouses with regards to the trust one place on another.r

1 Black's lavr Dictionary, 8th Edition
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There is an imposed a duty of confidentiality on every Advocate to eternally protect their

client's secrets.

C,enerally, the law protects confidentiality and in particular the confidential communication

from disclosure in numerous cases. lt offers protection to information that clients have given

to their advocate. Confidentiality is very broad in that it covers all types of communication

and information between the advocate and the client.

Privilege

Privilege is defined as special legal right, exemption or immunity granted to a person or group

of persons. lt gives the freedom to do or not to do an act and gives immunity in otherwise

liable circumstances.

Privilege is a rule of evidence that protects the information that an advocate acquires from

their client. Privilege prevents the disclosure of such information by the advocate when

compelled to testify as a witness or to produce as a witness in an official proceeding.

Advocate-client or Legal professional Privilege

Advocate-client privilege is the oldest privilege recognized by Anglo-American jurisprudence.

The privilege worked to bar any testimony by the attorney against the client and ensures

"that one who seeks advice or aid from a lawyer should be completely free of any fear that

his secrets will be uncovered. The underlying principle of the privilege is to provide for

"sound legal advice and advocacy" and with security of the privilege, the client may speak

frankly and openly to legal counsel, disclosing all relevant information to the attorney and

creating a "zone of privacy." This in turn will assist the attorney in providing more accurate.

well-reasoned professional advice, and the client can be secure in the knowledge that the

statements to their lawyer will not be taken as an adverse admission or used against their

interest. With this full knowledge counsellors at law are better equipped to "satisfy all of their

professional responsibilities. uphold their duties of good faith and loyalty to the client, and

contribute to the efficient administration of justice."

The attorney-client privilege has a very real practical consequence: the attorney may neither

be compelled to nor may he or she voluntarily disclose matters conveyed in confidence by

the client for the purpose of seeking legal counsel. Likewise, the client may not be compelled

to testify regarding matters communicated to the lawyer for the purpose of seeking legal

counsel.tlhe privilege applies only if:(1) the asserted holder of the privilege is or sought to
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professional privilege is evidentiary privilege that protects an Advocate from being compelled

to iisclose certain communications between the Advocate and client in a judicial or other

proceeding where the Advocate may be called as a witness. Legal professional privilege acts

to protect the Advocate. lt is not designed for the benefit of the Advocate but for the benefit

of the client and public interest in ensuring access to legal services." The rule on confidentiality

of Advocate-client communication, on the other hand, covers all communication between the

Advocate arnd the client relating to the advice given to the client and representation of the

client by the Advocate. The obligation to keep Advocate client communication confidential

also applies to the support staff in the Advocate's office. The Advocate has a duty to ensure

that such staff members maintain the obligation of confidentiality and professional secrecy. ln

this respect the general rule is that any information known by the Advocate is deemed to be

known by the entire law firm.

The Code also reiterates the Evidence Act where privilege is waived and protection cannot be

claimed when an Advocate assists and abets the unlawful conduct of their clients.

Case law

The Courts have weighed in the matter of advocates-client, legal professional privilege in

Petition 122 of 2015: Tom Ojienda t/a Tom Ojienda & Associates Advocates v Ethics and

Anti-Corruption Commission & 5 others [20161 eKLR. Court recognized the waiver of the

privilege ,and in what instances as it referred to various supportive cases:

The court referred to the case of Mohammed Salim Balala & Anor vs Tor Allan Safaris Ltd

(2015) e KLR where the Court of Appeal held that advocate-client privilege can only be

breached where the communication between an advocate and the client furthers an illegal p

It also established that the legal principle that advocate-client privilege can only be waived

by a clir:nt was upheld in the case of Conlons vs Conlons (1952) 2 ALL ER 462 in the

following terms; -lYhat is the rule [as to privilegeJ and what is the meaning of the rule?

...The object and meaning of the rule is this; that as, by reaton of the complexity and

difticul4t of our law, litigation can only be properly conduded by professional men, it is

absolutely necettary that a man, in order to prosuute his rights or to defend himself from an

improp<tr claim, should have recouae to the assistance of prcfessional lawyers, and it being so

absolutely necettaty, it is equatty necettaty, to use a vulgar phmse, that he should be able to
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become a client; (2) the person to whom the communication was made (a) is a member of

the bar of a court. or subordinate and (b) in connection with this communication is acting as

a lawyer: (3) the communication relates to a fact of which the attorney was informed (a) by

the client (b) without the presence of strangers (c) for the purpose of securing primarily either

(i) an opinion on law or (ii) legal services or (iii) assistance in some legal proceeding, and not

(d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed

and (b) not waived by the client."

Rationale of Legal Professional Privilege

The Advocate-client privilege has a more profound basis than just communication. There is a

public interest and fundamental constitutional basis as enumerated by numerous cases. ln

Ventouris vs Mountain (1991) W.L.R (607) it was stated 'the rationale behind legal

professional privilege was public interest consideration in relation to actual and contemplated

litigation requiring actual and potential litigants to be able to speak freely to their legal

advisors and for legal advisors to be able to give candid legal advice without disclosure".

ln the case of Fisher v United States 425 U.5 391, 403(1976) it was stated: 'The attorney client

privilege as it exists today, is based on two related principles. The first is that it is an intrinsic

part and a necessary incident of the attorney client relationship. The Legal relationship has an

intimate relationship with its clients and an important role in the administration of our system

of justice. Privacy is the necessary context on the relationship between the individual and his

lawyer. The second principle is that the principle encourages the clients make full disclosure to

their attorneys. This policy of promoting full disclosure to counsel serves to implement the

notion inherent in first principle, that finding the truth and achieving justice in an adversary

system are best served by fully informed advocates loyal to their client's interests'.

ln 6rant v Downs: "The rationale of this head of privilege, according to traditional doctrine,

is that it promotes the public interest because it assists and enhances the administration of

justice by facilitating the representation of clients by legal advisers, the law being a complex

and complicated discipline. This it does by keeping secret their communications, thereby

inducing the client to retain the solicitor and seek his advice, and encouraging the client to

make a full and frank disclosure of the relevant circumstances to the solicitor. The existence of

the privilege reflects, to the extent to which it is accorded. the paramountcy of this public

interest over a more general public interest, that which requires that in the interests of fair
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trial litigatiorr should be conducted on the footing that all relevant documentary evidence is

available."

Difference between Legal Professional Advice and other Professional Advice.

What distin,guishes legal advice from other kinds of professional advice is that it is concerned

exclusively',,vith rights and liabilities enforceable in law, i.e. in the ultimate resort by Iitigation

in the courts or in some administrative tribunal. lt is, of course, true that on many matters on

which a cli,:nt consults their lawyer they do not expect litigation and certainly hopes that it

will not occur: but there would be no need for them to consult their lawyer to obtain legal

advice unlt:ss there were some risk of litigation in the future in connection with the matter

upon which advice is sought. Lord Brougham pointed out, ' it is to minimise that risk by

ensuring that he so conducts his affairs as to make it reasonably certain that he would succeed

in any litigation which might be brought in connection with them, that the client consults his

solicitor at all'.

it is sometimes argued that if the confidential communication between lawyer and client is to

be protected then other confidential communications should also be protected----e.g. the cleric

and communicant. The policy justifications, however, go beyond the protection of

confidenc,es. The restriction of the privilege to the legal profession serves to emphasize that

the relationship between a client and his legal adviser had a special significance because it is

part of the functioning of the law itself. Communications which establish and arise out of that

relationsl-,ip are of their very nature of legal significance, something which would be

coincidental in the case of other confidential relationships. Whether he gives advice,

represents a person or helps the citizen to understand what is or is not permitted in our

complex legal system. the lawyer is seen as part of the process of the administration of the

law. The privilege must. however, extend no further than is necessary. lt may adversely affect

the fact-ljnding task and may 'detract from the fairness of the trial by denying a party access

to relevant documents or at least subjecting him to surprise'. The proposals, therefore, do not

set out t,o extend the privilege but rather are directed to addressing deficiencies in the law

Fraud
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C ln Kenya

Fraud is an instance of exception for privileged communication. Any communication or

material made or prepared in furtheiance of the commission of a crime or fraud should not

be protected. Both issues-whether there was a crime or fraud, and the purpose of the

communication-will be decided by applying the general evidentiary standard, the balance of

probabilities. An exception to this will arise where. as is often the case, the crime or fraud is in

issue in the case and ultimately an issue for the tribunal of fact. ln that situation the test will

be whether it is reasonably open to find that the crime or fraud occurred. lt is also proposed

that the judge be permitted to examine the communication in determining the issues.

However, ln UK, the Proceeds of Crime AcI 2OO2 (PoCA) requires solicitors (and

accountants, insolvency practitioners. etc.) who suspect their clients of money laundering (in

effect any handling or involvement with any proceeds of any crime, or monies or assets

representing the proceeds of crime, can be a money laundering offence in English law) to

report them to the authorities without telling the clients they have done so. subject to a

maximum punishment of 5 years in jail.

However, the Court of Appeal confirmed in 2005 that PoCA does not override legal

professional privilege. This protects confidential communications between a client and his or

her legal adviser for the dominant purpose of legal advice. The rationale is that clients ought

to be able to communicate freely with their lawyers, in order to facilitate the proper

functioning of the legal system. The e judgment in Bowman v Fels [2005] EWCA Civ 226

freed the lawyers of their duty to report suspicions of money laundering to the National

Criminal lntelligence Service (NCl5) where litigation is concerned. The paramount importance

of legal privilege and access to justice had effectively trumped their obligations under the

Proceeds of Crime Act 2OO2 (POCA)'z.

The Evidence Act

Advocate-client privilege is governed under section 134 (l)of the Evidence Act: No advocate

shall at any time be permitted unless with his client's express consent, to disclose any

communication made to him in the course and for the purpose of his employment as such

advocate. by or on behalf of his client. or to state the contents or condition of any document

2 https://www.lawgazette.co. u k/\
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with which he has become acquainted in the course and for the purpose of his professional

employmenl:, or to disclose any advice given by him to his client in the course and for the

purpose of such employment.

It also provides exceptions to disclosure where disclosure is not protected when any

communicaj.ion made in furtherance of any illegal purpose and any fact observed by any

advocate in the course of his employment as such, showing that any crime or fraud has been

committed since the commencement of his employment, whether the attention of such

advocate \ /as or was not directed to the fact by or on behalf of his client. However, the

protection ,:ontinues even after the cessation of employment of the advocate.

The Act, urnder section 136 provides instances for'waiver of privilege of advocates. This

includes: lf any party to a suit or proceeding gives evidence therein at his own instance or

otherwise, he shall not be deemed to have consented thereby to such disclosure as is

mentioned in section 134(1) of this Act or lf any party to a suit or proceeding calls any

advocate, interpreter, clerk or servant as a witness. he shall be deemed to have consented to

such disclc,sure as is mentioned in section 134(1) of this Act only if he questions such witness

on matter:; which, but for such question, the witness would not be at liberty to disclose-

It also emphasizes the public interest function of confidential information under section 
.I37

which startes: No one shall be compelled to disclose to the court any confidential

communi<:ation which has taken place between him and his advocate unless he offers himself

as a witness, in which case he may be compelled to disclose any such communications as may

appear to the court necessary to be known in order to explain any evidence which he has

given, bul no others.

The Advocates Act

As the Proceeds of Crimes Act imposes duties and responsibilities to the lawyers and their

agents, it is important to define a lawyer and a client. A lawyer means a barrister and solicitor

employeC or engaged by or for the client, and includes the lawyer's servants or agents. A

client m,eans the person (including a corporation) by or on whose behalf the lawyer is

engaged and includes his or its servants or agents. Under the Advocates' Act an "advocate" is

defined l:o mean any person whose name is duly entered upon the Roll of Advocates or upon

the Roll of Advocates having the rank of Senior Counsel ....'Section 15 proscribes admission of
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advocates to the Bar by application to the Chief Justice. This means that the Courts and the

Chief Justice has supervisory jurisdiction over advocates. Furthermore, Advocates become

members of the Law Society which is seized of matters of professional ethics and conduct.

The proposals under the bill include lawyers who provide advice on none contentious

business. Non contentious business is defined means any business done by an advocate other

than contentious business. These are subject to the remuneration order which regulates the

scope of work by an advocate. Section 34 sets out the non-contentious business of advocates

which describes work that cannot be done by an unqualified person. This work entails:

relating to the conveyancing of property, for, or in relation to, the formation of any limited

Iiability company. whether private or public, for, or in relation to. an agreement of

partnership or the dissolution thereof, for the purpose of filing or opposing a grant of probate

or letters of administration; or for which a fee is prescribed by any order made by the Chief

Justice under section 44, relating to any other legal proceedings. Consequently. such

unqualified persons shall not accept or receive, directly or indirectly, any fee, gain or reward

for the taking of any such instruction or for the drawing or preparation of any such document

or instrument:

The Law Society Code of conduct and Ethics

Confidentiality of Advocates Client communication is proscribed under the Law Society Code

of Ethics and Conduct for advocates 2015 under rule 7. lt provides: Communication between

the Advocate and client is protected by the rule on confidentiality of Advocate-client

communication. Consequently, the Advocate has a duty to keep confidential the information

received from and advice given to the client. Unauthorized disclosure of client confidential

information amounts to professional misconduct. The rationale for the rule is stated: is based

on the doctrine of professional privilege. The Code states:" The protection accorded

communication between the Advocate and client and advice given by the Advocate to the

client through the doctrine of professional privilege is a crucial element of public trust and

confidence in the administration of justice and the independence of the legal profession. The

Advocate cannot render effective professional service to the client unless there is full and

unreserved communication between them. The client is entitled to assume that, without his

express consent or unless otherwise required by law, matters disclosed to or discussed with

the Advocate will be held secret and confidential". The Code further states: 'Legal
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make a clean breast of it to the gentlemen whom he consults with a viau to the prosxution

of his claim, or the substantiating of his defence against the claim of others; that he shoutd be

able to place unrestricted and unbounded confrdence in the professional agent and that the

communication be so makes to his should be kept secret unless with his consent (for it is his

privilege, and not the pivilege of the confidential agent), that he should be enable

to conduct his litigation. That is the meaning of the rule." ln the case of King Woolen Mills

Ltd & Another vs Kaplan & Stratton Advocates (supra) it was held that; "... the frduciary

relationship created by the retainer between client and advocate demands that the

knowledget acquired by the advocate while acting for the client be treated as confidential and

should not be disclosed to anyone else without that client's content The frduciary

relationship exists even after conclusion of the malter for which the retainer was created."

Lastly, the Court pointed out the protection of the privilege under Section 2800) of ACECA.

The section protects disclosure of information relating to advocate-client privilege as provided

for under Section 134 of the Evidence Act. For avoidance of doubt, this Section provides thus;

(10) No requirement under this sxtion requires anything to be disclosed that is protected by

the privilege of advocates including anything protected by section 134 or 137 of the Evidence

Act." The principle emerging from the above decisions and provisions of the law is that

communications passing between an advocate and client are privileged as they are necessary

for the purposes of obtaining legal advice by a client and last throughout a particular

transaction and even thereafter.

The Law of Contract

The proposal that requires that before a suit is brought against a defendant, the
Plaintiff shall first release the Security of the Principal is problematic and should be

deleted. The issue creates a problem particularly when the value of the Security is

more than the principal interfering with the right to sue.

This proposed section fails to recognise that:

i. r\n indemnity and a guarantee have different legal impositions and obligations
ilnd suit can be filed independent of the borrower in certain instances.

ii. Once a demand guarantee has been called up, the limitation period may expire
if the security is not sold on account of pending litigation that prevents the sale
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of the security. This will cause substantial loss of additional security to the
lender.

iii. Various factors may arise that may prevent the sale of the security e.g the
valuation was negligent and the real market value may never be achieved, the
property market gets depressed and a sale cannot be realised, there is urgent
need to file suit for recovery against the guarantors before they transfer their
properties to defeat the anticipated rights of the lender.

lv The proposed amendment will conflict with various provisions of the Land Act
concerned with the chargee's power of sale.

The Office of D.P.P Act

The proposed deletion of Section 2(l) which essentially removes the Ethics and Anti-
Corruption as an lnvestigative Agency contravenes Section ll of the EACC Act which
sets out the function of the EACC to investigate acts of corruption. The functions of
the Office of DPP are to prosecute matters and not to investigate. lnvestigative
powers on matters of corruption should remain with the EACC.

The Labour Relations Act

The proposed amendment to Section 8l of the Act to limit the right to go on strike is

unconstitutional under Article 41 (2) (d) of the Constitution. Additionally, Section 81

(E)(a) proposes a penalty to anyone who procures or counsels an employee engaged

in an essential service is equally unconstitutional and limits the right to legal counsel.

Bribery Act, 2Ol6

The proposed amendment of section 27 (2) of the Bribery Act, 2O16 seems to be a

rectification of a presumed reference error to the Bribery Act, 2016 instead of the
Anti-corruption and Economic Crimes Act 2003. The amendment, however, does not
address concerns on the retrospedive application of section 27 of the Bribery Act,
2016.

Public Procurement and Asset Disposal Act, No. 3 of 2015

The proposed changes to section 9(1Xk) of the PPOA Act has the effect of
exonerating the Public Procurement Regulatory Authority from any obligation to
develop and manage the State portal on procurement and asset disposal and ensure
that it is available and easily accessible.
lf the Public Procurement Regulatory Authority is exempted from developing and
managing the state portal on procurement and asset disposal, it is likely that there
would be reduced transparency regarding the processes surrounding procurement and
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asset disposal, thereby contravening the principle of transparency as set out under

Article 10 Q) (c) of the Constitution of Kenya. 2010.

The failure to have a statutory body as the primary person responsible for ensuring

the State portal is easily accessible will lead to a lack of transparency and

accountability as nobody will be charged for ensuring transparency surrounding the

procurement process. Therefore the current provision should be retained.

SPECIFIC COMMENTS ON THE AMENDMENTS TO THE PROCEEDS OF CRIME

AMENDMENT BILL 2OI8
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Section lssues Proposal Justification

2(fa,fb) Designated non-financial businesses

or professionals.
Delete the phrases 'advocates,

notaries and other legal

professionals' wherever they
are found.

The matter of fraud is

a lready proscribed under
section 134 ofthe Evidence

Act Cap 26 ofthe Laws of
Kenya matter is already
covered.

48 Reporting obligations Delete the phrases 'advocates,
notaries and other legal

professionals' wherever they
are found.

The matter of fraud is

already proscribed under
section 134 ofthe Evidence

Act Cap 25 of the Laws of
Kenya matter is already
covered.
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The Justice and Legal Affairs Comrnittee,

The National Assembly,

RE: MEMORANDUM FROM THE NATIONAL COUNCIL FOR LAW
REPORTING ON THE PROPOSED AMENDMENTS TO THE
NATIONAL COUNCIL FOR LAW REPORTING ACT

Following the publication of the Statute Miscellaneous Amendment Bili, 2018; we

wish to make the following submissions on the Bill with regards to the proposed

transfet of Kenya Law as an institution under the Judiciary to the Ofiice of the

Attorney General.

\)7e wish to humbly submit our views that we prefer the placement of Kenya Law

to remain within the Judiciary as opposed to the proposal for transfer to Office of

the Attorney Generai for the following reasons:

a) I{istorical placement of Kenya Law within the Kenyan Judiciary

Ever since the establishment of the National Council for Law Reporting ((enya

Law) as a semi-autonomous state corporation aide the National Council for Law

Reporting Act, No. 11, of 1994, it has been an institution under the Judiciary. But

even long before the enactment of the NCLR Act No. 1,L of 1,994, the law

reporting function in Kenya had been done by persons andf or institutions

affiliate,i to the Judiciary.

The first ever series of I(enya law reports \r/ere published between the year 1897 -
1922. llhey v/ere compiled and edited by Justice R \J7 Hamilton who was a

Principzri Judge of the High Coutt of Kenya. Those law reports contained judicial

decisions from all over the East Africa Protectorate. They included decisions of the

then High Court of East Afitcz, the Court of Appeal for Eastern Africa and the

Judicial Committee of the Privy Council on appeal from the Court of Appeal for

Eastern Aftica.

I
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From the year 7934 to 1,956, the East Africa Law Reports wefe published by

Judges, Magisuates and Registrars of the High Court and the Court of Appeal for

Eastern Afica. This series reported decisions of the then Court of Appeal for

Eastern Aficz and the Ptity Council.

Subsequently, a series of the I(enya Law Reports covering decisions from 1,976 -
1980 were published in six volumes. Th.y included decisions of the High Court

and the Court of Appeal of Kenya. They were compiled by the late Hon. Mr.

Justice Sachdeva and were edited by Mr. Paul H Njekirk and the Hon. Mr. Justice

Richard Kuloba. From 1,982 - 1.992, the Kenya Law Repofts were published

under the Editorship of the then Chief Justice A R \W Hancox.

b) Law Reporting as a function of the Judiciary

Wodd over, law reporting is a function of the judiciary. This is so because, law

reporting is the technique of recording, preserving and documenting iudicial

decisions from the superior courts of records. It does that by compiling, indexing

and publishing iudicial decisions into law reports. Law reporting is an aspect of the

doctrine of precedent which is otherwise captured in the Latin expression of "stare

decisis et non qtieta rilut)ere" (herein after refered to simply as stare decisis). That

doctrine of stare decisis flows from English Law which had t'wo sets of laws which

are the written and unwritten English laws. The unwritten English laws include the

common law that solely relies on the doctrine of precedent. Thus, a precedent is a

judgment or decision of the court which is usually recorded in a law rePort. The

import of the doctrine of precedent is that similar cases involving similar

circumstances should be decided by the application of similat principles of law.

The doctrine of precedent also applies in a hierarchical manner in that decisions of

superior courts are binding the other courts below which are bound to apply the

decisions from the superior courts of record.

a
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Furthe:r, section 1,9 of the Act mandates judges to suppiy their decisions/ rulings

and judgments to the Editor of the National Council for Law Repotting. On the

other hand, section 20 of the Act tequires Registrars of the Superior Courts of

Record to at the end of each month to furnish the Editor of Kenya Law with a list

of all judgments, rulings or opinions delivered by the Superior Courts of Records.

c) J'udiciary as the main stakeholder of the National Council for Law

ILeporting

The language and spirit of the National Council for Law Reporting Act, No. 11 of

1.994 rrakes Kenya Law a primary stakeholder of the Judiciary. For instance at

section 4 of the Act, the Council of NCLR is chaired by the Chief Justice and is

also cotnposed of other judges of the Court of Appeal and the High Court as well

as the trLegistrat of the Judiciary. In total, membership of the Board members from

the Judiciary comprises almost 300/o (4 out of the total 13 members). This is the

highest percentage of board members from a single institution. The second highest

composition from a single institution is the office of the Attorney General and the

Law Society of I(enya at 1.5o/o (they both have 2 out of the total 13 members).

Other r:epresentatives of the Board each have 1.oh representation from their

organizations.

Section 7 Q) of the Act on the appointment of the Editor and section 9 on the

appointrrent of assistant editors and reporters makes appointment of officers to

those positions comparable to of{icers within the Judiciary. For instance, the

qualifications for one to be appointed as the Editor is comparable to that of a

Judge oF the High Court while those of the Assistant Editor and Reporters are

comparable to Principal Magistrates and Resident Magistrates respectively.

s

d) Independence of the iudiciary



The architecrure of the Constitution of- Kenya, 2070 places the independence of

the Judiciary ^t ^ 
very high pedestal. It implies that the operations of the Judiciary

should not be interfered with or infringed by other arms andf or organs of

goverrlment. The the Judiciary being ^fl atm of government is distinct and

therefore any movements of orgatizatons within the judiciary is tantamount to

infringing on the independence of the iudiciary.

e) Technology as an enabler of iustice pillar

The Judiciary Transformation Framework flTD and the subsequent Sustaining

Judiciary Transformation Framework (SJTD identifies technology as an enabler of

justice as one of the key pillars for the transformation of the Judiciary. Kenya Law

has been the flagship ptoject with regards to use of technology in the iudiciary

through our robust website www.ken)'a1aw.otg' Thetefore the transfer of Kenya

Lavz to any other arm of government is likely to have an adverse effect on the

implementation of the SJTF.

Conclusion:

We humbly urge you to delete the proposed amendment from the Statute

Miscellaneous Bill pulporting to transfer the National Council fot Law Reporting

from the Judiciary to the Office of Attorney General.

Yours Sincerely,

Corneljus W. Lupao,

Council Secretary (ag)

National Council fot Law RePoting.

t

t



REPUBLIC OF KENYA

OFFICE OF THE ATTORNEY-GENERAL
&

DEPARTMENT OF JUSTICE

AG/LDD/190/1/80 30th April, 2018

Hon. Justin Mu'turi, EGH

Speaker of the I.Jational Assembly
Parliament Buil<jing

NAIROBI.

RE: CLARIFICA nON OF CONTENT -
1. THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) BILL,

20lB

THE STATUTE LAW (MISCELLANEOUS AMENDMENTS) (NO.2)
BILL, 2018

q
2

I

Subsequent to our letter of even reference dated 27th April, we have further noted

the following additional proposals in the above Bills:

Statr-rte Law (Miseellaneous Amendments) Bill 2O18 (Kenya Gazette
Supplement No.35) (NationalAssembly Bills No. 12)

(a) The Law of Contract Act (Cap. 23)
On page 267 of the Bill,- there is a new proposal to
amend section 3 of the Act to introduce a new
condition to be met by a plaintiff where a defendant is

charged for the debt, default or miscarriage of another
person.

(b) The National Council for Law Reporting Act (No. ll of
1ee4)
On page 28O of the Bill, there is a proposal to amend
section 2 of the Act to bring the Council under the

Office of the AttorneY-General.

(c) The Kenya lnformation and Communications Act,
1998 (No. 2 of 1998)
On page 285 of the Bill, there is a proposal to introduce
amendments to various sections of the Act relating to

1

SHERIA HOUSE, HARAIV1BEE AVENUE

P. O. Box40 I I 2-001 00, NAIROBI, KENYA. TEL: +254 20 2227461n251355107119445s5510'132529995

E-MAIL: info.statelawofticc(akenva.qo.ke WEBSITE: wrvu'.attomev-scncnl.so.ke

DEPARTMENT OF JUSTICE

CO-OPERATtVE UANK HOUSE, HAILLE SELLASIE AVENUEP.O. Box 56057-00200, Nairobi-Kcnya TEL: Nairobi 22240291 224031't

E-MAIL:. leqal@iusticc.so.ke WEBSITE: rwrv.iusticc.go ke
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the appointment of the members of the Board of thd

Commission.

(d) The Kenya Roads Board Act, 1999 (No. 7 of 1999)

On page 287 of the Bill, there is a new proposal to
amend section 12 of the Act on the qualifications of the

Chief Executive Officer of the Board.

(e) The Alcoholic Drinks Control Act, 2010 (No. 4 of
2O1O) .

On page 338 of the Bill, there is a new propbsal to
amend section 2 of the Act to aligh the defiirition of
"magistrate" with the Magistrate Courts Act, 2015-

(tl The Judicial Service Act, 2Oll (No. 1 of 20ll)
On page 338 of the Bill, there is a new proposal to
amend two sections of the Act on the procedure for
appointing the members of the Judicial Service

Commission.

(g) The lndependent Police Oversight Authority Act' 2011

(No. 35 of 2Oll)
On page 339 of the Bill, there is a.new proposal to
amend section 1l and 12 of the Act on the appointment
of the Chairperson and members of the Authority and

also their replacement.

(h) The National Authority for the Campaign Against

Alcohol and Drug Abuse Act,2012 (No. 14 of 2012)
On page 341 of the Bill, there is a new proposal to
amend section 6(1)(a) of the Act on the appointment of
the Chairperson of the AuthoritY-

The Office of the Director of Public Prosecutions Act,
2013 (No. 2 of 2013)
On page 345 of the Bill, there is a new proposal to
amend section 2 of the Act to remove the Ethics and

Anti-Corruption Commission from the definition of
"investigative agenry".

The Statute Law (Miscellaneous Amendments) (No. 2) Bill (Kenya

6azette Supplement No. l3) Bill No. 13

The Dairy lndustry Act (Cap. 336)
On page 411 of the Bill, there is a new proposal to
amend the Dairy lndustry Act to broaden the
definition of certain terms and also to enhance the
penalties under the Act, and to provide for the
making of regulations relating to milk dispehsers.

(i)

2
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On page 449 of the Bill, there is a new proposal to
amend the Act, to make provision in relation to the
welfare of Kenyan migrant workers, and also on
membership on the Board of the Authority.

As we pointed out in respect of the proposals set out in our last letter, of the 27th

April 2081 referenced AG/LDD/19O/18O, copy herewith attached, none of these

amendments were part of the Bill prepared by ourselves and approved by Cabinet

for publication. The source of the instructions for their inclusion in the above Bills

is therefore unclear.

Further, most of the amendments have far reaching policy implications and legal

consequences and ought to have been processed in consultation with the

responsible Ministries and ourselves as is the procedure. However, judging from

the number of objections we have received from affected Ministries and other
governmerrt agencies since the publication of the Bills, it is clear that majority of
them were not consulted.

Consequently, we write to request clarification on the source of these additional

proposals as well as their rationale to facilitate our proper scrutiny of their content

in order to enable us advise the responsible Ministries and other affected parties as

a ropriate.

ra Kariuki
AfiORNFT GENERAL

Copy to:
Hon. William Cheptumo Kipkorir, M.P
Chairperson
Justice and legal Affairs Committee
Parliament Buildings
NAIROBI.

The 5olicitor-General,
Office of the Attorney-General an

Department of Justice
NAIROBI.
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MUTURI S. K.
& CO. ADVOCATES

Commissioncr for Oaths & Notarics Public

286 May, 2}1-a

ouR REF I SK/2OL7 /OO1-A

gLERK OF THE NATIONAL ASSEMBLY

PARLIAI{ENT BUILDINGS
P.O BOX 41842-00100
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YOUR REF: T.B.A

o
,,^,|:'fu

Dear Sir,

RE: MEIMORiANDUM ON THE STATUTE I,AW (MISCELI.ANEOUS AMENDMENT)

;

BILL 2OL8: JLID ICIAL SERVICE COMMISSION

The above matLer refers -

We are delighted to submit the following memorandum olr the
Judicial Service AcL No- 1 of 20ll'

We hereby observe as follows-

1. Tire amendments wil-l- ensure that the provisions of Article
9:i as read with Articl-e 250(2) (b) of the consti't-ution are

upheld and imPlemented.

The lack of clarity in the ]aw has led to confusion and

mj-sinterpretation of the Iaw on the oversight approval
mechanisms in built in the Constitution which app-Iies to
al-I state off-ices or constitutional offices created by the

Constitution.

3. The dr:afters of tire Const j-tution could not have envisaged

that where there is e]ection of persons to be members of
const-itutional. commissi.on t.hen the check and bafances

pr:ovisions are suspencied and to interpret so would

contraciict Art- j-cle )59 of the Constitut ion wh j ch provi

?' Lu*W
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that
that

the constitution i's to be interpreted in a manner
promotes good governance.

daily
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4. fn this case the elected members of the JSC under Article
L71. (2 ) (b) , (c) , (d) , (f ) and (g) shoul-d be vetted and
approved by the National- Assembly in accordance with the
requirements of Article 250(2) (b) of the Constitution as
.it is only then that the parameters of competence,
suitability and integrity can be guaranteed.

5. 'Io argue that once an el-ection of a Member of the
Commission takes place that comes with finality would give
rj-se to absurd results where provided an el-ectj-on has been
done even where a candidate is unsuitabl-e such woul-d end
up being a member of JSC. Certainly, this is not the
manner in which our Constitution is structured. However,
to remove the ambiguity for those who choose to apply the
Constitution in a manner that does not promote its
purposes, there 1s need to create clarity in the Judicial
Service Act and the amendments are therefore wel-come.

6. In additionr we propose that the Committee on Justice and
Legal Affairs al-so considers further amending the JSC Act
to implement the access to information provisions provided
for in Articl-e 35 of the Constitution and the Access to
Information Act , 20I6.

7. lile submit that the manner in which JSC has been operated
has been crowded in l-ack of transparency and
accountability especially on the issue of backlog of cases
which has delayed justice for many Kenyans and the amount
of money they col-l-ect f rom Kenyans as court f ines and
recej-ve as donations or gifts from various persons.

B. We therefore propose that the Judicial- Service Act be
amended to provide-

9. That t.he JSC shall- publish in at l-east two
newspapers of local- circulation and on a quarterly
the Iist of all pending cases indicating also the
which have been conc]uded,'



t

r,a)The amount colfected from the public including
and or donations, gifts received as contributions
purposes of the Commission from any person.

fines
to the

(b) We pray and we wilI ever pray that you consider our
amendments.

Yours Faithfully
Muturi S.K & Co. Advocates

MUTURI KARIUKI
o

s
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OUR REF: Sr./2OL7I001A YOUR REF: T.B.A

THE Ctr,ERK OE THE NATIONAI, ASSEMBLY

PARLIAI{ENT BUILDINGS
P.O BC)X 41842-00100
NAIROE}I.

Dear Si ir, \

RE: IIEMORANDT M ON THE STATUTE I,AW MISCELLANEOUS (AIvIENDMENT

0

3
BrLL, 2O]-8

We are a firm of Advocates and

proposed amendments to the KenYa

we submi.t as f ol Iows on t-he

School of Law Act, 2012

O

The l..enya Schooj of Law Act is mandated under sect'ions 4, 76

and the Second Schedule to the Act Lo undertake the t.raining of

advocates. l.he Kenya School- of Law was established in 7963 and

a total of 11 students were admitted that. year:. The Schoof of

Law has been in operation for f:-fty-five years and it has

overseen the training of many lawyers including most of the top

lawysas in this country. Cver the years, the Schoo] ltas heen

known for its profess j onalism in trai-nrng lawyeL:s and despil-e

the recent news of student-s failing exams, Inany iegal scttol.rrs

and practitioners have explained as being as a resuft of poor

trai:ring aL the universities and faucis the school for ensuring

only those who meet the requirements of the school- as f*o merlt

are admitted to t-he bar.

Consistency and track
and by aIlowj.ng oLher

training of lawYers,

record is key in training of advocaLes

new providers/entrants 1--s be invol-ved in

this will be the slrrest way of drJ-ut-ing

A'
6wt
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st.andards already set and kitling the coveted legal profession
in ter:ms of credibility. We however note that there is need to
confer upon the Council- of Legal Education as the regulator
with the responsibility of defining the admission requirements

which every student seeking to join the school shou1d meet. In
this regard we propose the fol-Iowing amendments-

PROPOSAL FOR AIUENDMENTS: KENYA SCHOOT OF LAW

a) THAT Lhe proposed amendment to section 4 be deleted.
Rerason: This will ensure that the Kenya School of Law

continues to undertake the adwocates Training Programme

which will safeguard against diluting the gains already
merde in terms of standards.

b) THAT the proposed amendment to section 16

-srlbstituted with the foJ-Iowing amendment-

Serction 16 of the Kenya School of Law Act
derleting the words "set out in the Second

thrat course" and substituted with the words

the Council of Legal Education".

be deleted and

be amended by

Schedule for
Nprescribed by

o Reason: The amendment wiII confer upon CLE which is the

reguJ.atory body in 1egra1 education with the power to
prescribe the admission requirements.

As result of the above amendments and if the Committee accepts

the amendments there would be a need to al-so defete the

amendments proposed to the LegaI Educatj-on Act as the role of
training advocates lies with the Kenya School of Law.

In this regard, we propose the following amendment to the Legal

Educaticn Act-



I
,.

o

PROPOSAI, FOR AIVIENDMENTS: LEGAI, EDUCATION ACT

a. TIIAT the proposed amendment to sectipn B (1) be deleted.
Reason: ft is ttre role of the Kenya School of Law to
administer the adwocates Training: Prograrnme.

I

b. TI1AT the proposed amendment to section 8 (2) be deleted.

Reason: It is the role of the K6nya School of Law to
undertake the Advocates Training Progranme.

i

Yours Faithfully
Muturi S.K & Co. Advodates

I

MUTURI KARIUKI

,

>
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FT NATTONAT ASSOCIATION OF PRTVATE
uNrvERstTIES IN KENYA (NAPUKI
Bonk House, Moi ovenue, 5th Floor . P.O Box 13495-00100 NAIROBI

Iel + 254(0) 733 183355 ' Emoil: nopuk.kenyo@gmoil.com

OFFICE OF THE SECRETARY GENERAL

OUR REF: NAPUK/ 0t/ 2018 / 04

THE CLERK OF THE NATIONALASSEMBLY,
PARLIAME,:NT B UILDINGS,
P.O BOX 41842-00100,
NAIROBI.

(AMENDMENT) BILL.2018

V/e ret'er to the above matter.

Follo.ring the recent advertisement in the Daily Nation inviting persons to submit

memorandurn on the above-mend.orred BiIl, we wish to make the following

submissions-

ACT,20L2.

Secdoo 4(2) of the Kenya School of Law Act pror''ides as follows-

(2)IYitltoatprejudice to tbe generalig of subxction (1), tbe objex of the School thall bt

r0_ _-

(a) train persons to be aduocatu ander the ,4duoi:ates Act (Cap- l6);

(b) enrure cottinuitgprofes.riorul deuelopmentfor all cadrct of the legal pmfestion;

O pndde para-legal training ir.-l=r
tt=

,:-. Il-' li
fi y iL_ ir
ll .--r j,
\\ ,r t'..

i 
ZSt{AY 201s

286 NLay,201,8 lb
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Supporting better provision of University Education in Kenya
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(d) pruuide otber specialiqed trainirgin tbe legal rcctor;

(e) deaelop anricalar, training mantah, condtct examinatiotts and confer

academic awards; and

(fl andettake prujects, rcsearch and consiltancies,

From a reading of this section, it is clear that the Kenya School of Law is the only

institution in the country which is mandated to undertake the training of

advocates. As witnessed in the recent reports on the School including claims of

corrupt practices and massive failure of students, it is time to rethink on the

functions of the School relating to the training of lawyers. The legal system of a

coufltfy defines how far a country can move in terms of the economic, social and

political development. In fact it is often said show me a working legal system

including jucticiary and I wiII show you a country whose growth is pegged on

justice and fairness. The vice-versa is also true as when the legal system of a

country breaks down all other systems breakdown leading to failed nation. It is the

need to realize that the effectiveness of a legal system is also pegged on the nature

of advocates in terms of their competence in legal matters. The need to eltsure

effective training of advocates need not be overstated. One of the reasons why the

KSL has been rocked with claims of inefficiency is the fact that there is no

Iiberalization in the sector. V/ithout liberalization inefficiency crops in due to lack

of competition. Comparing this with other countries which have robust

frameworks for training Advocates, you will observe that most of the jurisdictions

have libe,ralize the training of Advocates to various providers. The following is a

comparable analysis of training of advocates-

Country Institution

Advocates

undertaking training of

United Sitates of America Various law schools approved in every State.

Training of lawyers involves a character.and

fitness evaluation, which includes

h
w

2



a background check.

Australia Various Universities offer the training

programrne prior to a larryer being admitted to

the bar.

Catada Various Universities offer the training

pfogramme pdof to a lawyer being admitted to

the bar.

United ICngdom Solicitors Regulatory Authority approves

various Providers to provide legal training of

lawyers.

South Afn'ca One Law School with nine centers a]l over the

country o ffer training.

L,

m

From a re,adtng of the above, it is clear that in most comparbale jurisdictions

training of'lawyers is liberali"sd. The benefi.t of liberali"ing the training of larvyers

would be-

(^) .increase in efEciency;

(") Professional management;

G) Inctease in competition;

(d) In line with intemational trends;

G) Foster ecoomic, political and social development of the country due to

an effi.cient judicial/ legal system;

(0 fncrease in foreign investment as investors will be encouraged to to

invest in the country due to a robust legal system;

(g) Encourage new legal innovation.

It is for these reasons rhat we submit that the amendments being proposed to

Iiberalize the training of advocates in the country are in order. In this regatd, we

support the amendments proposed to sections 4, 76 and the Second Schedule to

3



the Kenya School of Law. This is premised on the factthzt the Council of Legal

Education will be confered with tlie responsibiJity of acctediting legal education

providers for the pu{pose of licensing of the Advocates Training Programme

hence Jiberalizing the training of advocates. This will catapult the tmining of

advocates in the country to the levels of the United Sates and United Kingdom

which are known to have the most efficient and vigorous legal systems. With

uaining liber.alized and opened up to other providers, the Kenya School of law will

also focus on its key and critical functions such as ensuring the continuiqv of

professional development of all cadres of the tegal profession. !7e therefore

supporr the amendments proposed to the Kenya School of Laur Act and the Legal

Education ltct.

Yours Sincerely

DR. YTNCENT GAITHO, Ph.D,
SECRETARY GENERAL,
NATIONAL ASSOCIATION OF PRTVATE I.INWERSITIES IN I(trNIYA

(NAPUK)

4



I J ( ) gy n,i ;:))/'io,7 r;t rd,teri rii ) / 4t, fr,ly r',,,.91i r,,,' ;,': i ii (, / r

21't May, 2018

Our E.ef: KMJA/CINA/05/ 1 B

Hon. iriit:hael Sialai Rotich
'Ihe Clerk Kenya National Assembly
Parliament Buiicirngs
P.O Box 41842 - 00100
Nairobi
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LJ,.,Lt,

Yr>ur Honout,

The Opinion of the l(enya lvlagistrates And Judges Association
(l(MlA) on the Statute Law (Miscellaneous Amendments) Bill, 20lB
(National Assembly Bill No.I2of 20IB)

t)r-r behalf of all menlbers of the Kenya lrlagistrates and Judges Association
(IiMJl,), please accept niy I.:ind regards and permit me to address y<rur

Honour as hereunder;

As arr associalicn, we had the opportunity to look at the Statute l,au,
(Miscelianeous Amendments) BilI, 20IB (National Assembly BiII No..l2of
20I8) and formed the opinion that this is a timeiy document that is rich in
cc;nte:rt and appropriate, especially to Juclges and Jud.icial Officers ar,.cl ihe

,luciiciary as an institution.

'['irr-: next four (4) paragraphs describel(MiA's opinions on sofire proposed
pr o.ris;ions that our institution feels may interfere with the indepenCence of
ih.e Judiciary and/ or that may violate the coustitution alidz' or other laws,
,.,.'hicli prcposals we feel shqdd &eJclatc-d;

Exect.ite Corarcil

!.!,ttr. i.rtl-t Justiea,ltcqtt!itelitn,uu- Irr.,srJrrrl, IIon. l.lerri.:ltl(rtio -Sttrelrr-r'C-';:rril.-llor. 3eu ;r,Inrl;I:.hlrr,Li

Re

?rt,.sr,t tr

l'ict I'rrrr.,rrrcr
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a
(1) The definition of a 'judge' in the Judicature Act (Cap 8) which includes a
judge "serving in an acting capacity" and yet this is not provided for by the
Con:;titution and may tamper with the independence of the Judiciary;

(2) Theprovisions of. the ludicial Service Commission Act. 201lwhich seem to
conclude that Article 250 (zxb) of the Constitution provides for the
appointment of the Commissioners of the JSC, which conclusion may bring
inconsistencies in section l5 of the same act and may violate articles l7l
and ll48 of the constitution;

(3) tlreintroduced provisions in llreNatjonal Council for Law Reporting Act
1994 (No.ll of 1994)which indicate that the Council is a body under the
office of the Attorney General, and which may interferewith the
independence of the judiciary as the Council performs a judicial function,
is domiciled within the judiciary with the Hon Chief Justice as the chairman
and the Chief Registrar of the Judiciary as its accounting officer; and

(4) ttre proposed definition of 'court' in lfte Land Act 2012 (No.6 oI 201Z)as
well as in llre Land Registration Act, 2012 (No.3 of 2012)to mean the High
Court established by Article 165 of the Constitution and the Environment
and Land Court established under the Environment and tand Court Act,
201 l, and which definition may be inconsistent with Articles 162 (2)(b) and
165 (li) of the Constitution, as well as the Supreme Court's pronouncements
on ju::isdiction in the KarisaChenqo Case.

We are happy with the timely proposal underlfie Oaths and Statutory
Declarations Act (Cap lS)and the addition of the expression "a Deputy
Registrar Employment and tabour Relations Court "and "a Deputy
Registrar Environment and Land Court" which would reflect the existing
framerworks and structures.

Pleas,-- note that the foregoing is the opinion of the KMJA as an institution,
and should not in any way be considered as opinions of individual Judges
who rnay have opportunities to hear and determine matters brought before
them, which matters may touch on the substance of this law. AII individual
judges and / or judicial officers enjoy decisional independence and are not
subject to the opinions of their Association.

o

o
Yours Sincerely,

'\ ,, ,+N z

\$"\r/
uN,J,Jay Justice Jacqueline Kamau
Presiclent. I(MTA
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TRANSPARENCY INTERNATIONAL KEI{YA MEMORAI\DI]M ON TIIE
SI'ATUTE LAW (TVTTSCELLATYEOUS AMENDMENT) BrLL, 201 8

Transparency International-Kenya (fl-Kenya) is a not-for-profit organization founded in 1999 in
Kenya with the aim of developing a transparent and comrption free sociery through good
governaflce a:rd social justice initiatives. TI-Kenya is one of the autonomous chapters of the global
Transparency Internationll movement that are all bound by a common vision of a corruption-free
wodd. The ;global movernent provides a platform for sharing knowledge and experience,

developing strategies to respond to regionally distinct pattems of corruption and initiating
advocacy carrrpaigns at both the regional and sub-regional level. The vision of TI Kenya is that of
a transparent., accountable and corruption-free Kenya and the mission is to transform the society

and instinrtions by supporting the development of high integrity leadership in all sectors and at all
levels.

In April 2018,an Omnibus bill- The Statute Law (l4iscellaneous Amendment) Bill2018, National
Assembly BiIlNo. 1.2 of 2018 was tabled in the National Assembly for consideration by the Leader
of Majority, Ifon Aden Duale. Among the legislations the Bill seeks to amend and relevant to TI
Kenya work are; the National Council for Reporting Act, lWitness Protection Act, the Proceeds of
Crime and,{.nti Money Laundering Act, Independent Police Oversight Authority, Land Act, Land
Registration ,tct and the Bribery Acl

TI Kenya has reviewed the draft legislative proposals and proposes as follows;
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T'he Statute Law (Miscellaneous Amendrnent), 2018 Memorandum

a

@

e

Principal ActT'

Amended Claruse(s)

Provision Comment/Rationale/ recommendation

National Council for
Law ReportiqgAct.

Clause 2.

a Tbe Amendment intmduces 5.2
(4) Council is a bodjt unfur
1994 (No. I / of tlte Ofia oJ

the Altornry-Gcaera/'.

The Proposal b.i"g. the
National Council for Law
Reporting under the
administrative ambit of the
Attomey General Office.

a The proposal is sound
administratively since the AG is a
member of the Council and the
firnctions could be streamlined to
ensure tlere is no duplication
between the t'wo offices on drafting
and legal reporting.

Witness Prote,ction
Act,2006

Amends Clause 2 oI
the defrnition Section

a TheAmendments all
through the various
Clauses in the legislation
replace the word 'Ministef
with the' Cabinet Semtaryl -

a The Bill proposes to
amend the Act, to require
that the Director be given
arr opportunity to defend
himself where a petition
seeking his dismissal has
been presented to the
Board.

a The alignrng of the word Minister to
CS is in line vrith the Constinrtion.
!7hile the amendment to allow a

Director and opportunity to defend
himself is good practice and a
requirement under the rules of
natural justice.

Proceeds of C:rime

and Anti Mon,ey

Laundering A,ct.

a The Bill proposes to

amend the Definition
Section, to include

employees of accountants,

advocites and notaries or
their employees, trust and

company service providers
in the definition of the

a This proposal is welcome since
currently lawyers are not under any
obligation under the POCAMI-A to
disclose the beneficial owners of
their clients r:nder the relevant
money laundering Regulations. The
proposal would go a long way in
ensuring transparency in beneficial
ownership.

)r"
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expression " dtsigtated non-

financial buites!$ or

professions".

a It also seeks to amend Sec.

48 of the Act to expand

the reporting obligations

and disclosures to include

employees of accountants,

advocates and notades or
their employees, trust and

company service

providers.

Land Regisuation
Act,2012

a The Bill seeks to
amend the Definition
Section to defne
Court to be the High
Court as stipulated
under Art. 165 and as

stipulated under the
Environment and
Land Court Ac.,201,7-

a This is in line with the
Constitution 2010 and the
Environment and Land Court.

Land Act, 2012 The Bill proposes to
amend the Act to
introduce a provision
which provides that
incases of private land;
leases and licenses shall be
issued by the Cabinet
Secretary and registered by
the Chief Land Registrar.

a The Act was silent on private land
since it had provided for issuance of
licenses and leases for public land
which are within the ambit of
National Land Commission.

a This is will be good as it will cure the
infighting bet'ween National Land
Commission and the CS Lands.

The Ofrce of the
Dfuector of Public
Ptosecutions .Act,

2013 (No.2 of.2013).

s_2

The Bill amends S.2 (1) In
the defnition of "inuutigatiue
Agenry", deletes tbe exprcssion

"Erhics ail Anti-Comtptiofl
Commission".

To understand the import of this intended
amendment, the functions of the t'ro bodies
thatis the office of the DPP and EACC must
be appreciated.

Sect. 5 (2) O) of the ODPP Act provides that
the Director pPP), shall exercise State
powers of prosecution and may direct that

st'/
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investigations be conducted by an
investigative 

^gency 
named in the direction.

The EACC on the other harr4 is an
independent Constitutional body that derives
its mandate from the Constitution and the
EACC Act No 22 of 2077.

Under Article 252 (1) (a), the EACC has
powers to conduct investigations on its own
initiative or on a complaint made by a
member of the public.

Under Section 11 of the EACC Acg the
Commission has additional powers induding:
Investigating and recommending to the
Director of Public Prosecutions the
prosecution of zny acts of corruption or
violation of codes of ethics or other matter
prescribed under this Act or any other law
enacted pursuant to Chapter Six of the
Constinrtion.

The office of the ODPP is the only sole body
mandated to prosecute criminal matters in the
country. 'Whereas other bodies have the
mandate to investigate complaints, their
function ends at the point of tabling their
recommendations to the DPP for sanctioning
and prosecution. The import of the proposed
amendments is that the DPP will no longer
direct the EACC to carry out investigations in
all matters relathg to public prosecutions.

De-linkhg the EACC from the crucial role
played by the office of the Director of Public
Prosecutions would be a blow to the work
against graft. It would have the effect of
placing a Constitutional office on the same
rank uzith the Director of Public Prosecution
who are among the investigative agencies.
This is further likely to affect inter agency
coordination in investigation and prosecution
of anti-corruption cases.

5t"'



BtiberyAct,2016 The Bill, proposes very minor
amendments and corrections

largely syfltil(.

On the Bribery Act, we recommend

amendment of the following Clauses;

a Sec. 7(1)(a) of the BA, which defines
relevant funoion or activity a key

ingredient to proving the offences of
ghg and receiving a bribe, by
amending by deletion the word
'indudes'to make the provision have

clarity.

Sec. 7(1) (b) of the BA be amended by
inserting a conjunctive in order to link
sub-section (a) and @). Section 7 (1)

(b) lists conditions that are key in
deEning the conditions for a relevant

function.

Sec. 8(a)(a) be amended to insert the
words 'then tbe written lau abplicabh

shall bc the lau of lQqta' after the words
'-low of Kcrya'.

Sec. B(4) O) ,od (c) of the BA, which
prohibits bribing foreign public
officials, be amended by deletion as

they create afl unreasonable burden
for the prosecution for confirming
that conduct not only contravenes the
BA but also the laws of a foreign
country or nrles of a public
international organisation. It ought to
be enough that the bribery offence is
an offence under l(enyan law where
the prosecution has expertise and

iurisdiction
Amend Sec 14(1) of the BA. This
provision should be amended by
inserthg the word'reasonable' before
suspicion so that the there will be a

duty to rq)oft to the Commission

within a period of 24 hours any
knowledge or reasonable suspicion of
instances of bribery. This will bring
the BA in line with otler criminal law
statutes, offences and case law

a

a

a

a

o

o

$t-
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It is our sincere vieq, that the above ptoposals will be factored in the deliberations of the Sutute
Laur (Mscellaneous Amendment) BiU 2018.

{#-

o

o

Samuel Kimeu
Executive Director

CONTACT INFORMATION:

Samuel Kimeu
Transparency International Kenya
PO BOX 198 - 00200, City Square,

Tet +254 (0) 202727 763/5 Mobile: +254 (0) 722296 589
Kindaruma Road, Off RingRoad, Kilimani

Next to Commodore OfEce Suites
Gate No. 713; Suite No. 4.

Fmail : transpa ren c!'@ tiken)'a.org
NAIROBI, KENYA
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS
Telegraphic address: "Personnel", Nairobi
Telephone : Nairobi 271: 2090 I 2732240
Mobile: 0723202888/ 0787880580
Fax: 22435?-41 2251808
Emarl: info@odpp.go.k(l
When Replying please quote

[!SSF Building, Block'1.'
i9th Floor, NSSF Buildrng
P.O. BOX 30701 - 100
NAIROBI, KENYA

ODPP/[tlNF /B/734 2Eth April, 2lll8

Hon. William K. [heptumo

Ihairman

Justice $ Legal Affairs [ommittre

Parliament Buildinqs

NAIRt]BI

0ear Sir,

RE: MIM0RANOUM 0F IBJEITI0N T0 Il]E PIl[P0SE0 STATUTE MISIILIANEUUS AMENDMFHTS BILL

zt]IB NAT]ONAL ASSEMBLY BILL Nt]. 12 t]F ZO|B

Iwrite in refei'ence to the abr,ve subject natter.qnd Iwould iike tr, make the iallowing csmments on tlre

pr0p0sEd miscellaneous arnmcndnpnts;

Article 157 uf the Constitution gives the 0PP the srle nrandate to prnsecute IrinrinalMatters based orr

investigations carriEd out by investiqative aqErciBS [temoving EA[[ as an investigative Agenr:y 
',vrii

curtaii the polers of the DPP under Arlicl5 l$7 rf the Ionstitution,

7. The tA[[ has been giverr i,rvestrgativn urwrrs bv ,,il]t[A and LIA Section 35 cf A[t[A requires Eil,[1],

to forward the investigatrve reports to tlre DFP []rr receipt of these reports, the DirP may 0rder

prrseruti0n tr ensue nr rliiect furtlrer invesirc;tinns. By anending l-JDPP Act to rBmove EA[[ as an

investigativtr dlerty yr,nuld alf ect LIPF's p'twers tr el[ective!y pro:;ecute.

3. Ihe U0PP Act was interded io give effer:i tr itriirles i5i and 158 rf the [onstitution. lhe proiJosed

amendment of the l-i0PP Act is being dirne withnr:t ihs llonsuitatinn anC l'cr participation of the 0[)PP

as a key stakeirnider

4. 
.|.he 

intended amendment'r,,ill affert c:rses airea,iv l,efure c0urt anri ihos: pending investigatrons.

e
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5. The 00PP is rint seileli'ryitlrthe iietails rrI lhe ubjects and intentions rithe propnseri amendrnents



-

E. To our understanding miscellaneous amendments are intended for minor operational issues. However

the proposed amendments are substantive and would have far reaching implications tn the provisions

of the constitution and pnwers of independent agencies.

I would appreciate if the above issues raised are taken into consideration before the Bill is passed into law by

parliament.

I will be available, should ynu deem it necessary, to have a face-to-fare Bngagement with you 0r your officers

regarding this subject matter.

I thank you for your continued support

Ynurs faithfully,

Ir)!
| 'r rii,:

MR. ]{IIOII[IIN M. HAJI, tlEW

DIREITBR t]F PUBLII PR[SEEUTIIINS

Eouv ts:

Hon. Justice Faul Kihara Kariuki

Attorney General

flffice of the Attorney-General I [)epartment uf Justice,

Sheria House

NAIRT]BI
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evolving to resolve

Kenyo Brunch

\11\k

€il

e

The Clerk of the National Assembly
Parliament Building
Parliament Road
P.O. Box 41842
NAIROBI

RE: COMMITTEE STAGE AMMENDMENTS TO TITE STATUTE LAW (IT,IISCELLENEUOS
AMMENDMENTS) BrLL NO. 12 OF 2018

Notice is given that the Chartered Institute of Arbitrators (Kenya Branch) intends to move the following
amendments to the statute law (miscellaneous Amendments) Bill No. 12 of 2018 at the Committee Stage.

INSERTION OF AMMEI\IDMENT TO SECTION 6(1) OT' TIIE NAIROBI CENTRE FOR
INTERNATIONAL ARBITRATION ACT NO.26 OF 2013

THAT the Bilt be amended by deleting the proposed amendment to section 6(l) of the Nairobi Centre for
lnternational Arbiration act no. 26 of 2013 and inserting the following new clauses

The Nairobi Cenfre for
International Arbitration
ActNo. 26 of 2013

The Institute presents this position with the confirmation that the Chartered Institute of Arbitrators Kenya
Branch is the only institution in Kenya that trains and certifies Arbitrators and maintains the membership
of the membership in practice.

The same had been submitted through the Nairobi Centre for International Arbitration and the Law
Society of Kenya on the inclusion of the Chartered Institute of Arbitrators- Kenya Branch.

Yours

i
I

I

I

I

I
1

I

CALVTN C. Arb.
CHAIRMAN ,l

BRANCH
'-,}

CHARTERED INSTITUTE OF ARBITRATORS KEI\TYA

Patron: The Chief Justice of Kenya lA Member of the Association of Professional Societies in East Africa (APSEA)

i
L

s.6(l) The word 'five' appearing in paragraph (e) be retained
Delete paragraph (0 and substitute therefore the following new
paragraph-

f) one person each nominated by the following bodies
respectively-

(i) the Kenya National Chamber of Commerce and Industry
(ii) the Law Society of Kenya
(iii)the Kenya Association of Manufacturers
(iv) the Chartered lnstitute of Arbitrators Kenya Branch
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e Y*::t gyen that the Chartered Institute of Arbitrators (Kenya Branch) intends to move the following
amendments to tlle statute law (miscellaneous Amendments) Bill No. 12 of 2}lgat the Committee Stage.

INSERTION OF AMMENDMENT TO SECTION 6(1) O['THE NATROBT CENTRE FOR
INTERNATIO,NAL ARBITRATION ACT NO.26 OF'2013

THAT the Bill be amended by deleting the proposed amendment to section 6(l) of the Nairobi centre for
International Arbiration act no. 26 of 2013 and inserting the following r.* 

"i"ur",

€

The lnstitute presents this position with the confirmation that the Chartered Institute of Arbitrators Kenya
Branch is the onl'y institution in Kenya that trains and certifies Arbitrators and maintains the memberstrip
of the membenhip in practice.

The same had been submitted through the Nairobi Centre for Intemational Arbitration and the Law
Society of Kenya on the inclusion of the Chartered Institute of Arbitrators- Kenya Branch.

GlArb
evolving to resolve

lGnyo Eronch

15'h May 2018

The Clerk of the National Assembly
Parliament Building
Parliament Road
P.O. Box 41842
NAIROBI

RE: COMMITTEE STAGE AMMENDMENTS TO THE STATUTE LAW O{ISCELLEITEUOSAMMEIIDMENTS) BILL NO. 12 OF,2018

Yours

CALVIN C. Arb.
CHAIRMAN
CHARTERED TNSTITUTE OF ARBITRATORS KENYA BRANCH

The Nairobi Cente for
International Arbitration
Act No. 26 of 2013

s.6(l)
Delete paragraph (f) and substitute therefore the following new
paragraph-

f) one person each nominated by the following bodies
respectively-

(i) the Kenya National Chamber of Commerce and lndusty
(ii) the Law Society of Kenya
(iii)the Kenya Association of Manufacturers
(iv) the Chartered Institute of Arbitrators Kenya Branch

The word'five' appearing in paragraph (e) be retained

Patron: 'l he Chief Justice of Kenya I A Member of the Association of Professional Societies in East Afritx (APSEA)
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From: "Shem Otanga" <soo@africalegalnetwork.com>
To: clerk@parliarment. go. ke
Cc: "Anne Kiunlrhe" <AK@africalegalnetwork.com>, "Milly Minayo"
<mmm@africalegalnetwork.com>, "Victor Nduse Mailu" <vnm@africalegalnetwork.com>,
"Faith M. Macharia" <fm@africalegalnetwork.com>, "Mohamed Amani Karega"
<mak@africalegalnetwork.com>, "Fridah Ndinda Mutiso" <fnm@africalegalnetwork.com>,
"Ondati P. Mogaka" <omp@africalegalnetwork.com>, "Aisha Abdallah"
<aa@africalegal network. com >

Sent: Tuesday, May 15,2018 4:26:39 PM
subject: RE: Statute Law (Miscellaneous Amendments) Bill, 2018 - comments

Our Ref: AQ/Gen
Your Ref: TBA

{,Lu^
C.

€
Date: L5th May, 2018

The Clerk of the National Assembly,

Parliament,
Parliament Road

Nairobi

Attention: Michael .R. Sialai, EBS

Dear Sir,

Statute Law (Miscellaneous Amendments) Bill, 2018

We refer to the above matter and our email of 14th May, 2018 below

o

A&Kl;'i;

\ u\s

\\" \

D L on-

Further to our said e'mail, please see the attached final version of our comments on the above Bill. The attached
comments are inten,Ced to replace the comments that we submitted under our said email yesterday.

Please acknowledge receipt.

Regards,

SHEM OTANGA I Senior Associate

T+254(0)203540000 lD+254(0)203640310 lM+254(0)703 032310 lEsoo@africalegalnetwork.com lW
www.africalegal netwo rk.com

A The Oval, 3rd Floor, Junction of Ring Rd. Parklands & Jalaram Rd.

P P.O. Box 200-00606, Nairobi, Kenya

rb\i

WSIOilAfrY

AN'ARWALLA & KHANN,A

W
FrcnN !A\tr rrRllt oF Tilf y[A{ lot3. ?o15.20r6

NAl'I NA EMBLYo L ASS
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EPUTYSENIOR D CLERKLEC+AL & CO&1MI ,lTEE SP. 0 Bo.x 1 1 ,34 I 00 ). 00, ill
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ALGERIAIBOTSWA^IAIETHIOPIAIGUINEAIKENYAIMADAGASCARI MALAWT IMAURTT|USIMOROCCOIMOZAMB|QUEIN|GERTAIRWANDAI
SUDAN ITANZANIA I UCANDA IZTMBIA

ASSOCTATE F|RM tN SOUTH AFRTCA I REGTONAL OFF'CE tN UAE

should not copy, transmit, or use it for any purpose or disclose its contents to any other person. A&K accepts no responsibility whatsoever for any loss, direct, indirect or
consequential, arising from an'7 unauthorised use or transmission of this email.

From: Shem Otanga
Sent: Monday, May t4,Z}tB 11:56 PM

To: clerk@parliament.go. ke
Cc: Anne Kiunuhe (,AK@africalegalnetwork.com); Milly Minayo (mmm@africalegalnetwork.com); Victor Nduse
Mailu
Subject: Statute Lerw (Miscellaneous Amendments) Act, 2018 - Comments

Our Ref: AQ/Gen
Your Ref: TBA

Date: l-4th May, 2018

The Clerk of the National Assembly,
Parliament,
Parliament Road

Nairobi

Attention: Michael .ll. Sialai, EBS

Dear Sir,

Statute Law (Miscellaneous Amendments) Bill, 2018

We refer to the above matter and the notice published at page 21 of the Standard Newspaper on 7th May, 201g
a copy of which is enclosed* for ease of reference.

We have perused the proposed Statute Law (Miscellaneous Amendments) Bill, 2018 and have prepared the
enclosed* first part of our memorandum of comments/recommendations for your consideration. We shall
forward the second prortion of the memorandum tomorrow.

Yours faithfully,

SHEM OTANGA I Senior Associate
T+254 (0)203640000 lD+254(0)203640310 lM+254(O)703 032310 lEsoo@africalegalnetwork.com lW
www.africa legal network. com

A The Oval, 3rd Floor, Junction of Ring Rd. Parklands & Jalaram Rd.

P P.O. Box 200-00605, Ilairobi, Kenya

A&K,"._.,.,
ANJARWALLA & KHANNT.
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Thls cmlll and .ny flc(s) transmltt.d wlth lt are confd.nfal and may be prlvlleged. lf you arc not thr lntcndcd rchicnt pl.as. d.letr tt and notify thc sender immedlately. you
should not copy, tr.mmh, or usc ]t fur ury purposc or dlsclose tt! cont.nts to any othcr person, A&X accrpts no rlsponslbilfty whrtsowtr for arry loss, dir.ct, lndlrGct or
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AilJARWATI.A & KHAHNA

Our Ref: AQ/Gen
Your Ref: TBA
Date: 14s May, 2018

The Clerk of the National Assembly
Parliament
Parliament Road

Nairobi

Attention: Michael .R. Sialai, EBS

Dear Sir,

Statute Law (Miscellaneous Amendments) Bill, 2018

We refer to the above matter and the notice published at page 21 of the Standard Newspaper on 7th

May, 2018 a copy of which is enclosedi for ease of reference.

We have perused the proposed Statute Law (Miscellaneous Amendments) Bill, 2018 (National
Assembly Bill No. t2 of 2018) and have prepared the enclosed* memorandum of
comments/recommendations for your consideration.

Yours faithfully,

Anne Kiunuhe
FoT ANJARWATLA & KHANNA
Encl*

t
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MONDAY. MAY 7.2018 nro gtddqd
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NATIONAT ASSEMBLY

TWELFTH PARLIAMENT . SECOND SESSION
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To

From

Date

AN.'ARWALLA & KHANNA

Memorandunr

T'he Clerk of the National Assembly

Anjarwalla and Khanna

15th May,2018

Subject
Comments on some of the amendments proposed to be made through the Statute
Law (Miscellaneous Amendments) Bill, 2018 (Nationa! Assembly Bill No. 12 of 2018|
(the Billl to various Acts of Parliament

1. Comments on the proposed amendments to the Anti-Counterfeit Act, Number 13 of 2008,
(me@

A. References to " lT,L 4*"ncv" in the Bit!

Observ:ltion

We note that the Bill proposes the deletion of the term "Agency" (which refers to the Anti-
Counterfeit Agency) throughout the Act and proposes to rename the Agency as the Anti-
Counteffeit A.rthority and to refer to it as"theAlthority" throughout the Act.

We note however that the Bill contains a number of the proposed provisions that still refer to
regulatclr as "the Agency" rather than "the Arthority". For indance, the proposed sections
15 (38), 32 (j), 348 (1), (3), (8), (9), (10), (13) and (14) refer to "the Agency" instead of "the
Authority".

Analysis

This is a minor error that can easily be amended to ensure consistency in the Bill.

Recommendation

We recommend that any references to "the Agency" throughout the Bill be replaced with
"the Authority".

Proposed introduction of a new Section 23 (4) to the Act - Power to investigate
unexpressed offences

Observation

The Bill proposes the introduction of a new section 23 (4) to the Act which would empower
inspectors to investigate any offences related or connected to counterfeiting notwithstanding
that such an offence is not expressed as such under the provisions of the Act.

Analysis

This clause appears to go against the general spirit of the well-established criminal law
principle epressed in l-atin as" nullum crimen sine lege' (that is "no crime without law"). This
principle of criminal law prescribes that a crime ought not to be presumed to have been
committed where there is no express law defining the offence. The intention of this principle
is to cre;ate clarity on the sort of conduct that constitutes criminal actions and to erect a

statutory safeguard against the arbitrary criminalisation of acts after they have already been
carried out.

e

o
B.
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Further, if the investigations contemplated under this amendment lead to an arrest, charging

and conviction in court, this provision could also fall foul of Article 50 (2) (n) of the
Constitution of Kenya which states that:

" Every aoarced person hasthe right to a fair trial, whidr indudesthe right-

n) not to be mnvided for an ad or omission that at the time it was committed or

omittedwasnot-

,

t.

ii.

Recommendation

an offence in lGnya; or

a crime under international law"

c

ln view of the above, we would recommend the deletion of the phrase "notwithSanding that
such an offenoe is not epresd as s.rcfr under the provisions of thisAd" where it appears in

the new section 23 (4) that is proposed under the Bill.

Proposed introduction of a new Section 32 (i) to the Act - Criminalisation of the
importation into Kenva of soods bearing a trademark. trade name or copvright not
recorded under the Act

t

Observation

The Bill proposes to introduce a new section 32 (j) which would make it an offence for any
person to import into Kenya any goods bearing a trademark, trade name or copyright that has

not been recorded with the Anti-Counterfeit Agency.

Analysis

We are of the view that the enactment of this provision will be likely to hinder import trade in

Kenya. Such a provision would compel importers to conduct searches with the Anti-
Counterfeit Agency and to incur the attendant expenses so as to satisfy themselves that the
intellectual property (lP) rights subsisting on the goods to be imported have been recorded

with the Anti {ounterfeit Agency and that the importation of the same would therefore not
contravene the law. The time spent waiting for the search results would further reduce the
efficiency of the importation process and the ease of doing business for importers in Kenya.

Additionally, this clause is too wide in its application. lt does not limit the offence to goods

that are imported into Kenya in the course of trade. As such, if this provision were to be

enacted as is, it would be an offence to import into Kenya any goods meant for personal use

and bearing /consisting of a trademark, trade name or copyright that has not been recorded

with the Anti-Counterfeit Agency.

Recommendation

We recommend the deletion of the proposed section 32 U) from the Bill.

D. Prooosed introduction of a new Section 348 (11 to the Act - Mandatorv recordation of i

trademarks with the Anti-Counterfeit Agencv

Observation

Clause 348 (1) of the Bill proposes to require all owners of registered trademarks that are

used on goods imported into Kenya to record such trademarks with the Anti-Counterfeit
Agency.
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Analysis

The registration of trademarks in Kenya is handled by the Kenya lndustrial Property lnstitute
(KlPl). The proposed requirement of recordation of trademarks with the Anti-Counterfeit
Agency' would amount to a duplication of tasks between government agencies. Any
enactment of this proposed provision is likely to reduce the ease of doing business as an
additional financial burden of registering the trademarks with the Anti-Counterfeit Agency
would have to be borne by one of the parties to the import transaction (presumably the
importer) if not by both.

By requiring owners of trademarks registered abroad to record the same with the Anti-
Counterfeit Agency, the Bill purports to confer intellectual property rights in Kenya upon the
owners of trademarks that are not registered in Kenya contrary to the well-established
principle of territoriality of trademarks and lP rights.

Further, the amendment under the proposed section 348 (1), as read with the offence
created under the proposed section 32 (j), implies a presumption that all lP rights applied to
goods being imported into Kenya would generally have already been registered either in
Kenya or abroad. This is not a feasible presumption as there is generally no legal obligation to
register a trademark or copyright interest in Kenya or internationally and as such it is possible
for such lP rights to be used in trade without being registered.

Recommendation

The recordation of trademarks under the proposed section 348 (1) should be subject to the
discretir:n of the owners of the trademarks (as opposed to being a mandatory requirement).
ln this scenario, trademark owners who desire to take advantage of the proposed recordation
system would then have the option of recording their trademarks with the Anti-Counterfeit
Agency.

Further, in order to deal with the current disregard of the principle of territoriality of lP rights,
the words "irrespedive of the place of regidration" *rould be deleted from the proposd
section 348 (1).

Please rrote that we only make the above recommendation as a middle ground option. The
ideal situation would be to delete the provisions on recordation of trademarks with the Anti-
Counterfeit Agency and to require KlPl to digitise its database and to provide the Anti-
Counterfeit Agency with direct access to the same.

Proposed introduction of a new section 348 (21 in the Act - Approval and denial of
applications bv the Anti-Counterfeit Agencv

Observation

The proposed section 34B (2) suggests that the Anti-Counterfeit Agency will have the power
to approve or deny applications for the recordation of trademarks. The criterion for such
approval and denial is not stated.

Analysis

The conl'erring of the power of approval and denial of recordation applications on the Anti-
Counterf'eit Agency without clearly setting out the criteria for such approval or denial raises
questions regarding the duplication of trademark examination roles. lt is unclear whether the
Anti-Counterfeit Agency would then have to examine the registrability of trademarks while
assessin6; recordation applications made to it under the Act.

e
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Recommendation

The criteria for the approval and denial of recordation applications should be clearly set out
in the Bill to stipulate instances where an application can be denied by the Anti-Counterfeit
Agency. We would propose that the criteria for approval be simple and limited to a mere

confirmation that the documentary proof of current and valid trademark registration at KlPl

has been provided.

F. Prooosed introduction of a new section 348 to the Act - Reouirement to orovide details
of the citizenship of the owners of the trademark

0bservation

The proposed section 348 (3) (a) requires applications for recordation of trademarks to
include details of the citizenship of the trademark owner or owners, or the citizenship of each

partner (if a partnership) or details of the State, country, or other political jurisdiction within
which the trademark owner was organized, incorporated, or created (if an association or
corporation).

Analysis

The regulation of ownership of trademarks and the details of owners falls within l(Pl's
mandate. As such, this proposal is likely to result in the duplication of KlPl'swork. Further,

the introduction of additional requirements such as supplying the details of the citizenship of
the trademark owner is unnecessary as such details are not relevant to the issue of
subsistence of a trademark. This proposed section 348 (3) would therefore only serve to
increase bureaucracy and to reduce the ease of doing business.

Recommendation

We would recommend deletion of the requirement to state the citizenship of the trademark
owner.

G. Proposed introduction of a new section 348 (51 to the Act- ditv oeriod for the
recordation of the trademarks with the Anti-Counterfeit Aeencv

Observation

The proposed section 34B (6) provides that the recordation of a trademark shall remain in
force for a period of one year from the date of approval of the application for recordation or
for the duration of the current registration period of the trademark, whichever is shorter.

Analysis

The period of one year is too short a time frame for validity of the recordation with the Anti-
Counterfeit Agency. lt would be cumbersome for importers of goods to have to ensure that
the trademark recordations for each of the goods that they import are renewed every year.

This is another proposal that is bound to reduce the ease of doing business in Kenya.

Recommendation

We recommend that the validity of the period of recordation of trademarks with the Anti-
Counterfeit Agency be tied to the period of validity of the corresponding registration of the
trademarks at KlPl (which is currently ten (10) years).
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H. Proposed introduction of a new section 348 (101 to the Act - Minor amendments

Observation

The proposed section 34B (10) of the Bill provides that the owner of a recorded trademark
shall submit a written application in the prescribed manner to the Anti-Counterfeit Agency
not later than 30 days to the expiration of the current recordation.

Analysis

From the context in which this proposed provision sits, it appears that it was intended to
regulate the renewal of the validity of the recordation with the Anti-Counterfeit Agency. The
word " renewal" however appears to have been omitted from the wording of the section.

Recommendation

We propose that the phrase "for rensrval of the reorddion of the trademark" be induded
immediately after thewords"written application" wherethey appear in the proposed sedion
348 (r.o).

Further, in line with our recommendation on the proposed section 348 (1) above, we
recomrnend that the mandatory requirement for renewal of the recordation under the
proposed section 348 (10) be removed and replaced by a discretionary option to renew on
the part of the owner of the recorded trademark. This may be achieved by the replacement
of the word "*lall" with "may" where it appears in the wording of the proposed section 348
(10).

Prooospd ion of a new section 348 (131 to the Act - Reou for the anti-

o

counterfeit securiW device

Observation

The proposed section 348 (13) requires the Anti-Counterfeit Agency to issue a certification
mark to importers of goods in the form of an anti-counterfeit security device at a fee to be
prescribed under the Act provided that the Anti-Counterfeit Agency is satisfied that the
importerd goods have complied with the provisions of the proposed section 34B.

Analysi:s

The recluirement for payment of an additional fee for issuance of the certification mark
would, if passed into law, further increase the cost of doing business in Kenya for import
traders who would already have incurred the cost of applying for the recordation of
trademarks with the Anti-Counterfeit Agency.

Recommendation

We would recommend that the anti-counterfeit security device be issued at a nominal fee or
for free,,

Plcpelltd introduction of a new section34B (141 to the Act - Seizure and destruction of
Eoods bv the Anti-Counterfeit Agency

Observation

The proposed section 348 (L4) of the Bill gives the Anti-Counterfeit Agency the power to seize
and destroy any goods originally imported into Kenya that do not bear the anti-counterfeit
security device.
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Analysis

As a general rule, destruction of goods can only be done upon the issuance of a court order as

set out under section 27 and 28 of the Act. This provision does not specify what the term

"originally imported into lGnya' means and could as such be interpreted as having

retrospective effect.

Recommendation

We recommend that this subsection be amended to qualify this power and make the

destruction of the goods contingent upon:

a) application by a person to whom a certification mark has been issued under the Act;

and

b) the issuance of a court order for the destruction of the goods in question.

2. Comments on the amendments proposed to be made to the lndustrial Property Act, Chapter

509, Laws of Kenya

We do not have any comments to make on any of the amendments proposed to be made to the

lndustrial Property Act through the Bill.

3. Comments on the amendments proposed to be made to the Copyright Act, Chapter 130, Laws

of Kenya

We do not have any comments to make on any of the amendments proposed to be made to the

Copyright Act through the Bill.

4. Comments on the amendments proposed to be made to the Bribery Act, 2016

A. Retospective application of the Briberv Act, 2015 - section 27 of the Eriberv Act. 2016

Observation

The proposed amendment of section 27 (21of the Bribery Act, 2015 deletes the word "this

Ad" appearing immediately after the words "offence under" and sub$itutes them with the

words " the Ad referred to in sJbsction (1 )" .

Analysis

The proposed amendment seems to be a rectification of a presumed reference error to the

Bribery Act, 2016 instead of the Anti-corruption and Economic Crimes Act 2003. The

amendment, however, does not address concerns on the retrospective application of section

27 ofthe Bribery Act, 2016.

Recommendation

We recommend that section 27 (2) of the Bribery Act, 2015 is amended to read as follows:

"The &ibery Ad *rall not apply with resped to bribery offences or suspeded

bribery offenes under the Anti-corruption and funomic Oimes Ad, 2003

committed before the coming into fore of the eibery M,2016."

,
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5.

A.

Proposed amendments to the Proceeds of Crime and Anti-Money Laundering Act, No 9 Of
2009 (the PROCAMLA Act)

Proposed inclusion of legal professionals as designated as non-financial businesses or
professionals by amendments to section 2 and 48

Observation

We note the proposed amendment of sections 2 and 48 of the PROCAMLA Act is designed to
include legal professionals as designated nonfinancial businesses or professionals so as to
place on them an obligation to adhere to the reporting requirements under the PROCAMLA

Act.

Analysi:s

The proposed amendment will allow the Financial Reporting Centre to carry out an inspection
of the records held by an advocate in respect of clients as permitted under section 24 (c) of
the PROCAMLA Act which provides that:

"The Centre-

may, at anv time. caue an in by an inspedor authorised by the Dredor-
General in writing and the inspedor may enter the premises of any reporting inditution
during ordinary busjness hours to insped any dootments kept purs:ant to the requirenrents
of this Ad, and ask any quedion relating to srctr documentq make notes and take mpies of
thewholeor any part of slch documents:" (Emphasis ours)

The proposed amendments are an affront to the constitutional rights to privacy and access to
justice gluaranteed under article 31 (c) and 48 (respectively) of the Constitution of Kenya,

20L0 to every person. The limits proposed are neither fair nor reasonable in an open and

democratic society.

The con:;titutional right to privacy between a client and an advocate is so sacrosanct that it
has been afforded protection under common law and further protection under the Evidence

Act, due to the central role it plays in ensuring access to justice which is another

constitutional right.

Further, the provision encroaches on the legal privilege of advocate - client confidentiality
provided under the Evidence Act (Cap 80 Laws of Kenya) (the Evidence Act) and the
Advocates Act, Chapter 16 of the Laws of Kenya. Section L34 of the Evidence Act provides as

follows:

(1) No advocate $all at any time be permitted unless with his dient's e4cress mnsent, to
disdoe any communication made to him in.the murse and for the purpose of his

employment as sch advocate, by or on behalf of his dient, or to $ate the contents or

condition of any document with whictr he has become aquainted in the cours and for
the prurpose of his professional employment, or to disdose any advice given by him to his

dient in the murse and for the purpose of sr,rcfr ernployment:

Rovided that nothing in thissedion $all proted from disdos.rre-

I
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a a) any communication made in furtherance of any illegal purpose;
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b) any fad observed by any advocate in the course of his ernployment as sldr, drowing

that any crime or fraud has been oommitted since the commenernent of his

enrployment, whether the attention of sudr advocate was or was not direded to the

fad by or on bdralf of hisdient.

This privilege subsists even after the advocate has ceased to act for their client.

The proposed amendment would gravely hinder the constitutional rights of access to justice

and privacy without any proper justification for the limitation.

Recornmendation

Section 2 and 48 should not be amended as proposed and should be maintained.

Proposed amendments to the Public Procurement and Asset Disposal Act, No. 3 of 2015
(the ReoR act)

Proposed chanees to section 9(11(kl of the PPOA Act

Observation

The proposed amendment to section 9(1)(k) of the PPOA Act will exonerate the Public

Procurement Regulatory Authority from any obligation to develop and manage the State

portal on procurement and asset disposal and ensure that it is available and easily accessible,

Analysis

lf the Public Procurement Regulatory Authority is exempted from developing and managing

the state portal on procurement and asset disposal, it is likely that there would be reduced

transparency regarding the processes surrounding procurement and asset disposal, thereby

contravening the principle of transparency as set out under Article 10 (2) (c) of the

Constitution of Kenya, 2010.

The failure to have a statutory body as the primary person responsible for ensuring the State

portal is easily accessible will lead to a lack of transparency and accountability as nobody will

be charged for ensuring transparency surrounding the procurement process.

Recommendation

Section 9(1) (k) of the PPOA Act should be maintained as is and the proposed amendment
should be disregarded.

Proposed chanses to section 43 of the PPOA Act

Observation

The proposed amendment of section 43 of the PPOA Act allows persons authorised by the
Public Procurement Authority to enter any premises of a procuring entity, at a reasonable
time and inspect the premises so as to make inquiries tha.t maybe necessary for the collection
of information.

)
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Analysis

Persons who are authorised by the Authority to carry out investigations, inspections,
assessments and reviews ought to present proof of such authorisation prior to their entry to
make enquiries and carry out investigations.

Further, the inspection should be limited to the business premises of the procuring entity and
ought to be carried out during work hours. This is to avoid the Authority accessing the
procuring entity's premises at odd hours (likely to be by way of breaking in) and causing
damage to property of the procuring entity.

Recommendation

The proposed amendment should be phrased as follows:

"lUhen conduding lnvedigationq lnspedionq Assessments and fuviqrvs relating to
contracts, procurement and asset disposal proceedings, any a person authorised by the
Authority may enter any the business premises of a procuring entity during ordinarv business

hgglg subiect to issuance of prior notice to the said procuring entity and inspect the
premiesto make inquiriesthat maybe necessary for the colledion of information."

Proposed amendments to the Labour Relations Act, 2007

Observation and recommendation

The proposed amendments to section 48 and 50(2) of the Labour Relations Act make
referene to 'check off agreement'. We are of the viau that there is need to define cfreck off
agreement so as to distinguish the term from other forms off agreements mentioned in the
Labour Relations Act.

There also seems to be a typographical error in the proposed section 48(11) (a) that provides
that "the trade union shall give written notice of such alternation to the employer", the
correct word would be alteration. "The typographical error ought to be amended.
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SUBMITTED BY:

The Kenyan Section of the lnternational Commission of Jurists (lCJ Kenya)

Laikipia Road, Laikipia Townhouses, Kileleshwa'

P.O BOX 59493 - 00200
NAIROBI
Email : info@ icj-kenya.org/samwel.mohochi @ icj-kenya'org
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a INTRODUCTION

l.TheKenyanSectionofthelnternationalCommissionofJurists(lCJKenya)isanon.

govern,mental membership organization constituting of a body of jurists drawn from

membe,rs of the Bench and Bar in Kenya and the region' lt is the only autonomous

nation;rl section of the lnternational commission of Jurist based in 6eneva' lcJ Kenya

hasbeelnworkinginKenyaandaroundAfricasincelg5ganditsmissionistopromote

human rights, justice and democrary in Kenya and around Africa through the

application of legal expertise and international best practices'

2. lcJ Kenya wishes to address and present this Memorandum of Views to the clerk of

the National Assembly, Parliament of Kenya'

3. Based on lcJ Kenya's observations, while most of the amendments have an advantage

and would provide the citizenry with better service delivery' access to justice' and

democratic space, we note with great concern that some of the amendments

presented before the Clerk are unconstitutional, illegal and breach principles of

separation of Powers.

4. ln lcJ Kenya's considered opinion, these amendments will undermine the principle of

Separation of Powers embedded in the constitution of Kenya 2010 intended to ensure

checks and balances between the three organs of the government and in the

independence of the Judiciary'

5. we are cognizant of the fact that separation of powers refers to the division of

government responsibilities into distinct branches to limit any one branch from

exercisingthecorefunctionsofanotheranddelimitsmandateandresponsibilities.

The intent is to prevent the concentration of power and provide for checks and

balances.

6. ln sum, this Memorandum provides a table of insights into the procedural and

substantive implications in respect of the subject matter before the clerk of the

National AssemblY.
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