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COUNCIT OF GOVERNORS :

O Westtands Delta House ld Floor, WaiyakiWay. Tel :(ozo) 24o33r+24o331g
p.o. Box 40401 40100, +2s4729 777 z8r
Nairobi. E-mail:info@cog,gq,!<e

Ref: COG/z/rllVol.r6 z8s May, zozo

Ms. Faridah Karoney

Cabinet Secretary
Ministry of Lands and Physical Planning
NAIROBI

o
Dear Ms. Karoney,

REqUEST FOR A COURTESY CALLTO DTSCUSS THE PROPOSED LANDS TRANSACTIONS

(ELECTRONIC) REGULATIONS, zozo

We refer to the above subject matter.

The Council of Governors has reviewed the Draft Land Transactions (Electronic) Regulations,

zozo and note that they offer enormous benefits in the digitization of land records as a measure

of improving service delivery in land management. Howgver, there are fundamental issues in the

draft regulations that clawback on the spirit of devolution contrary to the Constitution of Kenya,

2010.

Accordingly, the Council would like to request for a meeting between yourself and the

Governors in the Legal and Human Rights Committee and Urban Development Planning and

Lands Committee during the second week of June at a date and time of your

deliberate on these issues in a bid to develop a sh

We look forward to receiving your confirmation o

Thank you for your continued support to the Cou

Yours Sincerely,

O

a

o

H.E Hon. FCPA Wycliffe Ambetsa Oparanya, EGH,

Chairman, Council of Gover_no-rs

Excellency Governors Urban Development, Plannlng and Lands Commlttee

Excellency Governors Legal and Human Rights Committee

o

DATE: 23 JUN 2020

NATI
M

TtIE ERS

meeting.
ASSEMBLYONAL

PAP

NrArJoA\-(-.1
Le f\\ t rLTABLED

BY:

ABLE:TTHE.

CC:

48 Goverments, 1 Nation
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REPI,'BLIC OF KENYA

MIMSIRY Ot LAI{DS Af.lD PIIYSICAT PLANNING
Officr of the C€binet Secretary

o
Tel: +25a(0)20271E0t0
F.r: +54(0)20 272tt4x,
Email: cst nds@ardhi.ro.ke
Wcb: m.ardiiro.le
Wlrn rcpMu pL.s. quot!:

Ardhi ttour.
l.fllont AYanuC

P.O.80x 30a5(X'OrO0

il.imbi, XEIIYA

a

Rcf. No. MOLIP/ADM/ C-So. / 1 / 3Sl Jnne 3,2020

Hm. Wycliffe Anbcba Oparan a, EGH
Chairman, Council of Governors
Westlands, Dclta House
2d Eloor, Waiyaki Way
P O Box 40401-00100
NAIROBI

Dear

RD: DHIBHATION ON IROFOSED IAND TIANSAC'IIONS (HICIROMC) RE
GI.IIAIIONS 2O2O

Rcference is made to the above-named subject and your letter dated tvlay 28,
2020.

o We take note of your recqtnition of our efforts to develop various sets of draft
rcgulations to nrpport electronic land transactions, registration and convcyance-
nt.

We also acknowledge your interest in participating in the review of the said
draft rcgulations.

11 ligh! of the foregoing, we invite Governors in the Legal and Human Rights
Committee and Urban Development Planning and Iands Committee to a mee-ting
at Ardhi House, 12ft Floor, Wing A, onJunc eTZOZO at lO.0O a.rm.

Thank you for your continued sup,port and cooperation.

Yours

Frrida

Ia

a

CABINET
, EGH
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REruBLIC OF KEI{YA

MIMSTRY OF IANDS AI{D PHYSICAT PIAI{MNG

CABINET RESPONSE TO ISSUES RAISED BY THE COUNCIL OFo

o

o

o

GO\IERNORS ON PROPOSED ELECTROMC LAI\ID TRAI\ISACIIONS

REGUI/,TIONS, 2020

1. PHYSICAI AND I.AND USE (ETECTROMC DEVELOPMENT CON]ROL AND

ENFORCEMENT) REGULA,TIONS, 2020

o

o

O

No Regulation Proposed
amendments

Ranonale / lustification Response

1 Regulation 3
"(1) There shall
be established
an electronic
development
control and
enforcement
System being a
module within
the National
l,and
Information
System for the
purpose of
handling
applications for
development
permission."

(2) There shall be
established an
electronic
development
control and
enforcement system
managed and
controlled by the
County
Governnrents based
on National
Standards for the
purpose of handling
applications for
developnrent
permission at the
County level.

. National
Government to create
an interface with the
County Systems.
. This will safeguard
the institutional and
functional Integrity of
the County
Governments as is
envisaged by the
Constitution of Kenya

The system is to be
established in
accordance with the
provisions of Section
6(h) of the Land Act,
that requires the CS

in collaboration with
the NLC to establish
the System.

The drafting has
taken care of the
interlinkage of
processes between
the county and the
national
Sovernment. It is as a
unitary system with
separate workflow
Paths.

o

a

o



No Regulation Proposed
amendments

Ranonalefiustification Response

2. Regulation 4
"(1) The
Director-
General shall
maintain in the
system, an
electronic
database for
the -(i) approved
physical and
land use plans
in accotdance
to provisions of
the First and
Second
Schedules of
the Act;
(ii)
development
control
instruments
including
handbooks,
codes, zoning
ordinances,
policy
statements,
guidelines,
circulars and
manuals; and
(iii) Registers of
documents
submitted by
applicants for
development
permission as
provided in
Schedule 1.
(2) The
database shall
be displayed
and retrieved
in such a
manner that
enables-

"(1) The County
f)irectors of
Physical and land
Use Planning shall
maintain in the
system, an
electronic database
for the -(i) approved
physical and land
use plans in
accordance to
provisions of the
First and Second
Schedules of the Act;
(ii) developntent
control instruments
including
handbooks, codes,
zoning ordinances,
policy statements,
guidelines, circulars
and ntanuals;and
(iii) registers of
documents
submitted by
applicants for
development
permission as
provided in
Schedule 1."

. This responsibility to
be vested with the
respective County
Directors of Physical
and Land Use
Planning to safeguard
the institutional and
functional Integrity of
the County
Governments as is
envisaged by the
Constitution of Kenya

The system
administration as
envisaged is the role
of the CS, the
authority that
establishes the
system. The
operational/
technical office of
physical and land
use planning is the
Director General
who has the role of
formulating policies
and guidelines on
physical and land
use planning
coordinating
planning by the
counties
The coordinating
role of the DG is
bawdonArticle 191,
specifically 191 (3)
(b) (c) on the need to
provide uniformity
across the nation by
provision of norms
and standards and
promotion of equal
opportunity or equal
access to the
government services
However, PLUPA 13
does not provide for
the role of DG in
systenr
establishment. The
section should be
anrended to allow
the DG to:-

i. establish a
land
information
system for
guiding and
coordinating
physical and

a

a

a

o

o

o

o

o

o

o

o

o

o

o

o
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O
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Rationale {ustifi cation ResponseNo Re&latj )n Proposed
amendments

land use
planning
across the
country;

ii. coordinate
the
processing of
inter-county
development
applications;

iii. communicate
the decisions
of the
national
government
on
development
applications
of strategic
national
importance

. The
regulation may
k, amended to
readthe Dircctor

In turfl, the
County Director
of physical and
land use
planning shall
operate and
maintain the
system in
accordance with
the standards
and
specifications set
by the Director
General

shall
and
and
the

sub-

General
design
oversee
support
county
systems...'



No Regulation Proposed
amendments

Panonalefiustif ication Response

3 Regulation 5
"(I) For
purposes of
submission of
development
proposals listed
under section 1

of the Third
Schedule of the
Act, the
Director-
General shall-
(i) establish
online links
with relevant
authorities for
ease of
information
cross-
referencing;
(ii) enable
module
integration for
property
searches,
cadastre outlay
and property
survey
attributes for
retrieval of
such
information for
submission of
development
applications;
and
(iii) Process
development
applications
within the
prescribed
projects of
national
importance in
accordance
with
Section 69 of
the Act.

((1) For purposes of
submission of
development
proposals listed
under section 1 of
the Third Schedule
of the Act, the
County Executive
Members in charge
of physical and land
use planning shall -
(i) establish online
links with relevant
authorities for ease
of information
cross-referencing;
(ii) enable module
integration for
property searches,
cadastre outlay and
property survey
attributes for
retrieval of such
information for
submission of
development
applications; and
(iii) Process
development
appbcatrons within
the prescribed
projects of national
importance in
accordance with
section 69 of the
Act.

Processing of
development
applications and grant
of development
permissions are vested
with the County
Governments
pursuant to section 57
of the Physical and
Land Use Planning Act
("PLUPA") which
reads in part as
follows:
"(1) A person shall not
carry out development
within a county
without a
development
permission grantedby
the respective county
executive committee
member."
Further Section 69 of
the PLUPA refers to
consideration of the
Cabinet secretary of a
development
permission (meaning
a permission that has
already been granted
by the County
Government.)

This is a matter that
should be carefully
interpreted in view
of the roles of the
two planning
authorities on
development
permission. Section
69 (4) needs to be
clearly interpreted.
In terms of approval
of development
permission, the
CECM Member is
confined to counfy
matters only. The
matters being
handled at this level
lin (i) and (ii)l are
national. Article 186
(3) provides that a
function or power
not assigned by the
Constitution or
national legislation
to a county is a
function or power of
the nattonal
government
Where deemed
necessary, the CS

may through a
notice in the gazette
make alternate
regulations
applicable to
development of
permission for
projects of inter-
county or strategic
national importance
and such regulations
will take precedence
over this regulation

a

a

a

o

o

o
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o

o

o

o

a
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Rationale{ustification ResponsePropo$ed
amendments

No

(2)
be

of
and
Use

in

in the

shall
a

who

land

section
Act;
such

ln

such

a

section
of the

tn
with
20@)
Act;
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No Regulation Proposed
amendments

Panonalefiusffication Response

Management
Act."

4 Regulation 12

"(1) The
Cabinet
Secretary in
consultation
with the
National Land
Commission
shall appoint
an Electronic
Appeals
Standing
Committee to
hear appeals
against the
termination of
user's
account."

The County Physical
and l,and Use
Planning Liaison
Committee shall
hear appeals against
the termination of
user's account
within fourteen
(14) days of the
decision by the
county executive
comnrittee member.

The appeals
mechanism is clearly
highlighted underPart
IV Of the PLUPA 2OI9
which provides inpart
as follows:
"(3) An applicant or
an interested party
that is aggrieved by
the decision of a
county executive
committee member
regarding an
application for
development
permission may
appeal against that
decision to the County
Physical and l,and Use
Planning Liaison
Committee within
fourteen days of the
decision by the county
executive committee
member and that
committee shall hear
and determine the
appeal within
fourteen days of the
appeal being filed.
(4) An applicant or an
interested party who
files an appeal under
sub-section (3) and
who is agSrieved by
the decision of the
committee may appeal
against that decision
to the Environment
and l,and Court."

The two appeal
processes (under the
draft electronic
regulations and under
PLUPA) are not
interchangeable. The
liaison conrnrittee is a
framework for hearing
disputes arising from
physical planning
activities and decisions
while the appeal process
under the draft
regulations is about
system use and
administration
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No Regulation Proposed
amendments

Ranonale/Jusfficaflon Response

5 Regulation 15
"(1) The system
shall generate
an autamated
confirmation of
receipt of the
apphcatron
bearrng the
date and time
of submission
and hyperlink
of the
documents
attached;
(2) The
apphcation
shall be
received and
downloaded by
the authorised
planning
officer and
subject to
prescribed fees
in accordance
to the
regulations
issued from
time to time
by-
(i) the Cabinet
Secretary for
proposed
projects that
fall in the
classification of
strategic
national
importance or
inter-county;
(ii) the County
Executive
Committee
Member for
proposed
developments
that fall outside
those specified

(2) The applicatron
shall be received
and downloaded by
the authorised
county planning
officer and subject
to prescribed fees in
accordance to the
regulations issued
from time to time
by-
(i) the County
legislation for
proposed projects
that fall in the
classification of
strategic national
importance or
inter-county;

All developments
including projects for
strategic national
importance or inter-
county shall be subject
to fees and charges as
prescribed by county
legislation

Further to clarification
made on issue 3 above,
it is strongly
recommended for CoG
to push for both

1. "shatedservices
4greement"
lCGAl l8l and
invoke CGA 114 to
ensure local
ownership and

2. Tariffs andpricing of
DC services to
ensure all concerned
authorities benefit.

a



No Regulation Proposed
amendments

Ranonale / Justification Response

ln
(i)

paragraph

3 Regulation 17
"(1) Subject to
the provisions
of Section 60 of
the Act, the
authorised
planning
officer shall
transmit an
electronic copy
of the
application to
the authorised
technical
officer of the
relevant
authorities and
agencies to
review and
comment.
(Z)The fully
circulated
application
shall be
received by the

(i) Director-
General for the
prescribed
projects of
national
importance for
onward
approval by the
Cabinet
Secretary;"

(2) The fully
circulated
application shall be
received by the -
(i) county director
of physical and land
use planning for the
prescribed projects
of national
importance for
onward approvalby
the County
Executive
Comnrittee Menrber
of physical and land
use planning;"

Section 57 of PLUPA
provides as follows
"(1) A person shall not
carry out development
within a county
without a
development
permission grantedby
the respective county
executive committee
member."

This part needs to be
relooked in line with the
roles of the planning
authorities with regard
to strategic and inter-
county projects as
provided for in Section
69 of PLUPA

4 Regulation 19
"(7) The
Cabinet
Secretary shall
approve or
decline
applications for

(1) The County
Executive Member
in charge of
physical and land
use planning shall
approYe or decline
apphcations for

Processing of
development
applications and grant
of development
permissions of vested
with the County

Again this needs to be
clarified
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No Regulation Proposed
amendments

Panonale / Justification Response

prescribed
projects of
strategic
national
importance in
accordance
with Section
69(4) of the
Act\"

prescribed projects
of strategic national
importance in
accordance with
Section 69 and33 of
the Act

Governments under
section 57 of PLUPA.
Section 69 on refers to
consideration of the
Cabinet secretary of a
development
permission (meaning
a permissionthat

a
a
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. While devolution entails a rejection of centralization and recognition of diversity, the essence

of National l,and Information System (NLIS) is integration of systents thathas a centralized view
of things. This creates contradictions that must be addressed which the current draft regulations
do not address. Since devolution is entrenched in the supreme law (CoK 2O7O), NLIS must be
developed, adopted and implemented in a manner that is consistent with the constitution.

Response: clarified by response to issue no.2 on the matrix

. The proposed draft regulations grant development approval rights for projects of strategic
national importance as well as intercounty projects to the Cabinet Secretary in charge of I"ands.

This is in violation of the Constitution of Kenya 2010, Physical andland Use Planning Act 201'9
and the County Government Act. More fundamentally, development fees are a major revenue
stream (Own Source Revenues) for the County Governments and therefore need to be

safeguarded.
Response: This has pafily been clarifiedby response to issue no.7. andparfy by response to issue
no.3

General Comments by Mr. Augustine Masinde (Director of Physical Plannhg)

I. Regulations envisaged in section 90 of PLUPA (provides the procedure for drafting
regulations) have not been completed and ideally should give effect to the electronic
regulations since they describe the processes.

II. Draft Regulations in (l) were submitted to the Attorney General's Office for
pnrfessional drafting.

III. The Draft PLUPA Regulations were outputs of robust consultative processes that
culminated in the joint forum in Naivashalastyear.

IV. The Draft Regulations were developed by a team of technical officers drawn from the
National Government, the Nationall,and Commission and County Government.

V. The County Government was represented by twelve (12) experts comprising seven
(7) technical officers, two (2) CECs and three (3) attorneys. The names of these
experts were submitted by CoG.

\/I. Covid- 19 pandemic has slowed down the process.
\zII. Once the professionally drafted regulations are returnedrthe Ministry will share the

document with the Council of Governors and other stakeholders.
VIII. Workshops for discussion and value addition will be conducted.
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What the Taskforce on Formulation of Electronicl,andTransactions is doing is a mere
translation of the processes captured in the mother regulations (a translation of
analogue processes to digital processes to operationalise NLIMS)
We acknowledge your concerns and assure you that the process is still onl This is
work in progress.

NB. Tlre Tasldorce nwyhaverc-regilated, instead of sticking to the business of translation.

2. DRAfT r/.ND REGISTRATION (ELECTRONIC) REGULATIONS, 2O2O

x.

x

o

o

o

o

o

o

o

Regulation 6 Amend the clause to state: -

"Cadastral maps shall for
purposes of registration
under these Regulations, be
maintained by the County
Governments in electronic
form"
I"and survey and mapping
is a county function as per
Schedule four of the
Constitution.

Section I 5 LRA provides for maintenance of the
maps by the office or authority responsible for
Survey.

Survey supports registration, which is a
National Government function.

Regulation 13
Electronic
Appeals
Committee

13(s)

Constitution should be
clear.
How will it be
mainstreamed?
Will it operate in Nairobi?
Should it be decentralized?
Provide for appeals to ELC
court.
Appointment of the
committee and parties
ought to be independent

Add more members
representing counties

Land industry players such
as representatives of LSK,
KBA or ISK
Appeals should not be
capped at 30 days.9o days
is preferable. Moving to
court calls for huge costs
thus adequ ate preparation.
Insert "e" representative
from ISK.

"f' representative fronr
Academta

Our proposal is to do away with regulation 1,3

which provides for Electronic Appeal on the
following grounds:

I. Composition- adhoc or standing
Committee

- Central vs Decentrabzed
Committees

ll. Cost implications
III. Section 86 LRA provides that

appeals arising from decisions of
the l,and Registrar under the act lie
with the ELC Court.

IV. Appeal process is time consuming.
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3. DRATT I.AND (EXTENSION AND RENEWAL OF TEASES) (AMENDMENI) RULES, 2O2O

The NationalLand Commission raised similar issues on the proposed rules. A team of experts
drawn from the Ministry and NLC was constituted to look into the issues and rcport back to us.
The Council of Governors may identify a few experts to join the abeady existing committee so

that ajoint report may be presented us at a datejointly decided upon by us.

4. DRAFT SURVEY (ELECTROMC CADASTRE TRANSACTIONS) REGLTI^ATIONS, 2020 and
DRATT S[JRVEY (AMENDMENT REGI.'IATIONS), 2O2O

Introduction

In the memorandum, the Council of Governors proposes that the above-named regulations be
stalled until the amendment of the Survey Act (Cap. 299) is done. The Council of Governors may
not have taken time to look at the draft regulations, since no other comments were offered.

Some comments

The Survey Act (Cap. 299) focusses on quality control by the Director of Surveys to
support the guarantee of title to land by the National Government. The quality control
involves: -

(a) Persons who may carry out surveys land for purposes relating to registration of
transactions in or of title to land

(b) Standards to be met in execution of the said surveys in (a)

It is unlikely that the amendment of the Survey Act, as mentioned by COG, will remove the
need for quality control, regardless of introduction of new actors (if any)

The cadastre function, in both physical and electronic formats, underpins and supports
all land transactions in Kenya, which make reference to the proprietary unit of land.
Functions such as Land RegistrationrlrandYaluatron,l,and Administration, Physical and
Land Use Planning can only be effectively executed with requisite input from the
cadastre.

Identification of proprietary units for purposes of land rent,land rates, land allocation,
administration andidentification of community land and public landrequires input from
the Cadastre. For Counties to carry out functions related to revenue generation from their
land resource, effectively, input from the cadastre is essential.

Any action to stall the Draft Survey (Electronic Cadastre Transactions) Regulations, 2020,
andtheDraft Survey (Amendment) reSulations,2O2O, will impede/ disable efforts in the
development of the other modules within the Nationall,and Information System (NLIS) -
that action has the effect of stalling the NLIS. It will also adversely affect allland related
functions within the 47 Counties andthe National Land Commission.

Part 2 of the Fourth Schedule of the Constitution, in section 8 (County Planning and
Development), identifies Survey and Mapping (S) (b)) and Boundaries and Fencing
(8(c)) as functions within County Planning and Development. ltcantherefore be inferred
that only the functions that serve the purposes of County Planning and development are
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devolved. Section 27 of Part 1 of the same Schedule gives National Government power to
provide 'general principles of land planning and coordination of planrning by counties.'
The CoG's reading of Section 8 (b) of the Fourth Schedule is a generality that even betrays the
spirit and letter of Section 27 Part 1 of the same Schedule. This reading presupposes that survey
and nrapping for the purposes of property registration or land transactions in general are
functions of the County Governments because survey and ntapping are not expressly spelt out as

functions of the National Government. Article 186 (3) gives further clarification on this maller.
It provides that a function or power not assigned by the Constitution or national legislation to a
county is a function or power of the national government

VI. It is unclear why the COG has proposed the drastic action regarding these regulations,
noting that Survey Act (Cap. 299) was not among the legislations whose timelines were
set by Fifth Schedule of the Constitution. The COG should engage the Cabinet Secretary
with a view of addressing this matter in a different manner.

VII It is noted that once the NLIS and the different modules within it are operational, "the
central view of things" will disappear as the systenr will have a global rcach
geographically and additronal functionalities and linkages will take place in the course
of time incrementally

ADDITIONAI COMIVIENTS ON DRAFT LAND REGISTRATION (ETECTROMC
TRANSACTIONS) REGULATIONS, 2020

VIII The COG is proposing a change in regulation 6 of the Draft Larnd Registration (Electronic
Transactions) ReSulations, 2O2O to allow for County Governments to nraintain the
cadastral map. Section 15 of the Land Registration Act states that preparution and
maintenance of the cadastral map is the function of the Office or Authority responsible
for survey of land (Director of Surweys) . Apart from this requiring an amendment to the
principal Act, this should be assessed in the light of the comments in (V) and (VI)

5. DRAFT LA,ND (ATLOCATION Or PUBLIC LAND) AMENDMENT REGULATIONS, 2020

The National l,and Commission raised similar issues on the proposed rules. A team of experts
drawn from the Ministry and NLC was constituted to look into the issues and report back to us.
The Council of Governors may identify a few experts to join the already existing committee so
that ajoint report may be presented to us at a datejointly decided upon by us.

-END-
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MINUTTS OF THE CABINET SECRTTAR}'S MEETING OF THE COUNCIL OF GO\IERNOPS
LEGAT AI{D HUI\,IAN RIGHTS AND URBAN DEVEIOPMENT, PI.A.NNING AND LANDS
COMMITIEE ON DRAFT ELECTROMC LAI.ID TRANSACTION REGULATIONS HELD
VIRTUATLY ON THUR^SDAYJTINE ll,2020 AT 10:00 AM.

PRESENT

s.N Name Position
1 Ms. Farida Karoney Lands CS/ Charc
2. Hon. Lee Kinyanjui Chafu , U rban Development,

Planninc and l,ands Committee
3 Hon. Prof. Kivutha Kibwana Member, kgaland Human

Rishts Committee
4 Hon. Jackson Mandago Member, Urban Development,

Planninc and Lands Committee
5 Ms. Esther Ogega Land Secretary
6. Mr. David Nyandoro Head of Recistration. MOLPP
7 Mr. P. K. Mwangi Director, Land Adjudication and

Settlement, MOLPP
8. Mr. Edward Kosgei Director Land Administration,

MOLPP
9 Mr. Cyrus Mboco Head of CPU, MOLPP
10 Ms. Polly Gitimu Director, Surveys
11. Eric Nyadimo Chair, TasKorce
12 Dr. Victor Ouno MOLPP - Takinc Minutes
13 Ms. Mildred Ambani Taskforce Member
14. Mr. David Gatimu Taskforce Member
15. Ms. Carolyne Menin MOLPP/ Taskforce Member
16 Ms. Truphosa Achar MOLPP/ Taskforce Member
1.7. Ms. Sereu Moinket Taskforce Member
18. Ms. Clarah Ketyenya MOLPP/ Taskforce Joint

Secretary
19 Mr. Tasper Mwenda Taskforce Member
20 Mr. Tom Abuta MOLPP/ Taskforce Member
21 Ms. Esther Omulele LSK/ TasKorce Member
22 Mr. Eugene Lawi COG/ Taskforce Member
23. Ms. Catherine Ochanda LSK/ Member
24 Ms. Eva Sawe COG
25 Mr. lulius Kahindi MOLPP/ Taskforce Member
26. Mr. Evans Kipruto COG

MrN.o1/06/2020 Adoption of Agenda
The agenda of the day was highlighted as follows:

1. Preamble
2. Formal Presentation of COG Memorandum
3. Comments by CS

4. Comments by Taskforce Chair
5. Reactions
6. Way Forward
7. Closing Remarks
8. Adiournment
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MrN.02l06/2020 Preamble
o The Chair called the meeting to order at 7O:llam.
. OpeninS prayers were said by Ms. Truphosa Achar
o The Chair welcomed the Council of Governors to the meeting

and thanked them for showing interest in the review of the
Draft Regulations.

o Ministry officials were introduced.

The Cabinet Secretary's Introductory Remarks
o The President directed the Ministry to develop a National

Land lnformation Management System (NLIMS), 'a single
source of truth.'

o Before this directive, there were two land information systems
(one managedby Ministry and another by the National Land
Commission).

o This system encompasses all land-related services and will
accommodate the needs of all stakeholders.

o A tasKorce was constituted to develop regulations but
Parliament annulled the regulations that the Ministry
proposed.

o The annulment of the statutory instruments gave the Ministry
an opportunity to develop comprehensive regulations.

o The Ministry constituted a new taskforce in March 201.8 to
review the recommendations made by P arliament.

o The Regulations were meant to effect to Business Laws
(Amendment) Act, 201,9 that came into force on March 18,
2020.

o She had gone through the memorandum submitted by the
Council of Governors

. The issues raised in the memorandum would be addressed in
the review.

o The Chair requested Hon. [.ee Kinyanjui to introduce his
team.

MrN.03/06/2020 COG Memorandum on Draft Electronic Regulations

o The Chair of Urban Development, Planning and Lands
Committee, Hon. Lee Kinyanjui,made the presentation.

o He noted that land is a critical component of socio-
economic development.

o He urged the Ministry to take precautionary measures to
guard against cyber-crimes and other security issues.

o He observed that land issues were the major sources of
conflicts in many parts of the country.

o He hoped that the successful implementation of the
system would put an end to the land issues that had
impeded development programmes in the country.

Survey Regulations
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Amendment of these draft regulations to be stalled until
amendment of the Survey Act Cap 299 of 1961 is done. The
current Survey Act Cap 299 of 1961 has not been amended since
the inception of the Constitution 2070 to incorporate County
Governments. The Council therefore proposes amendment of the
principal Act before amendment of the Regulations.

Land Administration Regulation
DRAF| LAND (EXTENSION AND RENEWAL OF LEASES)
(AMENDMENT) RULES, 2O2O

Regulation 4
Amend "Cabrnet Secretary" and include ((National Land
Commission" in consultation with the "County Government" as
the listed functions are the prercgatle of the National Land
Commission and the County Government as opposed to the
National Government. This is pursuant to Article 62 (3) of the
Constitution of Kenya which rcads as follows: "Public land shall
vest in andbe held by a countygovernment in trust for the people
resident in the county, and shall be administered on their behalf
by the National Land Commission, if it is classified under-- (a)

clause (1) (a), (c), (d) or (e); and (b) clause (1) (b), other than
land held, used or occupied by a national State organ." Further,
the above position was buttressed in the Supreme Court Advisory
Opinion Reference No. 2 of 2014

DRAFI LAND (ALLOCATION OF PUBLIC LAND) AMENDMENT
REGULATIONS

o The base maps and cadaster plans should be based on
approved plans after which allotment is done.

o Amend "Cabinet Secretary" and include "National Land
Commission" in consultation with the (County

Government" as the listed functions are the prerogative
of the National Land Commission and the County
Government as opposed to the National Government. This
is pursuant to Article 62 (3) of the Constitution of Kenya
which reads as follows: "Pubhc land shall vest in andbe
held by a county government in trust for the people
resident in the county, and shall be administered on their
behalf by the National Land Commission, if it is classified
under-- (a) clause (1) (a), (c), (d) or (e); and (b) clause
(1) (b), other than land held, used or occupied by a
national State organ." Further, the above position was
buttressed in the Supreme Court Advisory Opinion
Reference No. 2 of 201,4 which in part provided as
follows: "The NLC is required to obtain 'consent'from the
National or County Governments in the discharge of its
functions as stipulated in section 5 (2) (a) of the NLC Act.
That provision was tobe read in conjunction with Article
259(11) which requted that any function or power that
was to be exercised on the advice Page 1.6 of 16 or
recommendation or with the approval or consent of or in
consultation with another ought only to be exercisedafter
such fact."
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Registration Regulations

Comments on Regulation 6
o Amend the clause to state: - "Cadastral maps shall for

purposes of registration under these Regulations, be
maintainedby the County Governments in electronic
form"

o Land survey andmapping is a county function as per
Schedule four of the Constitution.

Issues Raised on Regulation 13: Electronic Appeals Committee
o The Cabinet Secretary should also consult with the

Council of Governors
o Add two more members to represent counties

New Insertion
There should be a County Electronic Appeals Standing
Committee established at County level - theLand management
system should be administered at different Counties.

Physical Planmng Regulations
o Regulations envisaged in section 90 of PLUPA have not

been completed and ideally should give effect to the
electronic regulations since they describe the processes.

o While devolution entails a rejection of centralization and
recognition of diversity, the essence of National Land
Information System (NLIS) is integration of systems that
has a centralized view of things. This creates
contradictions that must be addressed which the current
draft rcgulations do not address. Since devolution is
entrenched in the supreme law (CoK 201.0),NLIS must be
developed, adopted and implemented in a manner that is
consistent with the constitution.

o The proposed draft regulations grant development
approval rights for projects of strategic national
importance as well as inter-county projects to the Cabinet
Secretary in charge of Lands. This is in violation of the
Constitution of Kenya 2010, Physical and Land Use
Planning Act 2079 and the County Government Act.
More fundamentally, development fees are a maior
revenue stream (Own Source Revenues) for the County
Governments and therefore need to be safeguarded.

MrN.04l06/2020 Cabrnet Secreta4y's Comments

The Cabinet Secretary made the following comments:
o The issues raised by the Council of Governors to be addressed

by the Taskforce.
o The President will launch the system in July, 2O2O and it was

not going to be possible to review the Survey Act before then.
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o Pending the regulations would make it difficult for the
Ministry to meet the deadlines set by the President.

o The Survey could be reviewed immediately after the
development of the regulations.

o The Ministry acknowledged that there was need for an
overhaul of the said Act.

o For purposes of accomplishing the President's directive, the
Survey regulations could still be implemented on a transitory
basis.

The Cabinet Secretary requested the Council of Governors to
allow the Ministry to develop the Survey regulations.

Min.05/06/2o2o Taskforce Chair's Comments
The Chair of Taskforce introduced members of the Taskforce who
were present and asked them to make brief comments. He then
made the following comments:

o The taskforce had received the legislative memorandum
from the Council of Governors.

o The taskforce would address the concerns raised by the
Council of Governors.

Min.06/06/2020 Reactions
o The success of digitisation programme is likely to be one

of the President's greatest legacies.
o The Council of Governors is supportive of digitisation

ptoSramme.
o The Ministry is likely to face hurdles in its implementation

and should be ready to deal with the challenges
o Governors in the Lands Committee would like to the

review of the Survey to paft of their legacies.
o The National Government should not deprive County

Government of revenue streams.
o There was need for capacity builcling in County

Government.
o The Ministry had made a significant initiative.

Min. OT /06/2O2O Way Forward
o Recommendations to be incorporated in the Regulations
o The revised drafts to be submitted to the Council of

Governors on MondayrJune 15,2020.
o A technical team, comprising Ministry and Council of

Governors experts, to be put in place to work jointly on
the proposals.

o The review of the Survey Act to begin in July, 2O2O and to
be carried out.iointly by both the Ministry and CoG

MIN.O8I12/2020 Adjournment
The Chair asked Mr. Eric Nyadimo to pass a vote of thanks. Ms.
Truphosa Achar was then requested to say closing prayers. There
being no any other business, the Chair adjourned the meeting at
11.50 a.m.
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Approval:

Chairman

Secretary .

Sign

Sign
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....Date..

a

o

6

a


