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FOREWORD BY THE CHAIRPERSON

This report contains ploceedings of the Departnrental Committee on Health on its consideration
of the Social Flealth lnsurance I\111,"2o2.s (NA Bill No.58 of zoas), by the Leader of'the Majority
Party, I-lon. Kimani Ichung'rvah which rvas published on l ltl'September 2023.The Bill was read
the {irst time on 'lhursday, l4.tl' Septernber 2023, and rvas thereafter committed to the
Departmental Cornrnittee on health fbr consideration and reporting to the l{ouse ptrrsuant to the

1;rovision of Standing Order 127.

The Ilill has fifty-fir,e (55) clauses and seeks to repcal the National Ilealth Insurance Act, No. 9
of tggs and to provide for a comprehensive legislative fi'amervorh to regulate the provision of
social health insurance, to establish the Social Health Autholity, to prornote the implementation
of'Universal I{ealth Coverage and to ensul'e that all Kenyans }rave access to afibrdable and
comprehensive quality health sen,ices.

Irollowing placer-nent of,advertisernents in the print rnedia on Iiriday, lStl'Se1ttember,2O23 and
Saturday,l6tl'Septetnber 2o2g seeking public and stakeholder views on the llill ptrrsuant to
Article ll8(l) (b) of the Constitution and Standing Order' r27(3), the Con.rrnittee received
memoranda fi'om several individuals and institutions as enurrlerated in I'art III of the lleport.

-lhe Cornmittee requested rnemoranda h'om several hey staheholders including the Ministry of
I{ealth, the Ministry o{-ICT, the Office of the Attorney-General and Departr-nent of,Justice, t}re
Kenya Law Reform Commission, the National Ilealth Insurance Fund, the IC-f Authority, the
Kenya Medical and Dentists Plactitioners Council, the OfIice of the l)ata I)rotection
Cotntnissioner', the Kenya National Commission on I'Iuman lLights, the National Gendel and
trquality Commission, the Comrnission on Adrninistrative Justice, the Council of Governors, the
County Assemblies liorutn, the Larv Society o{'Kenya, the Kenya Association of'ManufactuLers,
the Kenya Medical Association, The Irederation of Kenya Employers, the Central Organization
o{'-lrade Unions, the Kenya Private Sector Alliance, the Consurnels Iiedelation olKenya and the
Kenya Association olPrivate Ilospitals r.ide letters ILtiF:NA/DDC/DC-H/2023/o88 and IIEIi:
NA/I)DCIDC-II/ 2023 / o89 dated t5th Septernber 2o23.

The Cornmittee also engaged the Ministry of'I{ealth and the Council of Governors on 17tl'to
Zotl' Septernber 2023 in Mombasa County. 'fhe Committee fi.rrther engaged the Kenya
Association of'Private I{ospitals and the National Health Insurance liund on 22td u) 25r\
Selrternber 2023 in Machahos County.

The Committee is grateful to the Ofiices of'the Spealter and the Clellt of the National Assernbly
fbr the logistical and technical support accorded to it during its sittings. -lhe Cornrnittee further
rvishes to thanlt all stakeholders rvho subrnitted their mernoranda on the Bill. Irinally, I rvish to
expl'ess rny appreciation to the Ilonotrrable Members of the Cornrnittee and the Conrrnittee
Secretariat who rnade trsehrl contributions torvards the cclnsideration of'the Ilill and production
of-this report.

On behalf of,the Departmental Cornmittee on I{ealth and pursuant to t}re provisions of Standing
Order 199 (6), it is rny pleasant prir,ilege and honour to present to this I:Iouse the Report of the
Comrrrittee on its consideration of'the Social I Iealth lnsurance Brll,2023 (NA Bill No. 58 of zoz:l)
.It is my pleasure to report that the Cornmittee has considered the Social Ilealth Insurance Bill,
2023 (NA Ilill No. 5s of zozs) and has the honour to report baclt to the National Assernbly rvith

J
t
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0n that the Ilill be approved with arnendments as reported by thethe lecor-nrnendati
Committee.

Hon. Dr. Robert Pukose, M.P.
Chairperson, Deflartmental Committee on Health

C
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CHAPTER ONE

I.O PREFACE

I.I ESTABLISHMENT AND MANDATE OF THE COMMITTEE

l. The Departmental Committee on I{ealth is established pursuant to the provisions of
Standing Order z ro of the National Assembly Standing Orders and in line with Article 12.!
of the Constitution which provides for the establishment of the Committees by Parliament.
The mandate and functions of the Committee include:

a) 7'o inaesttgate, inquire into, and report on all matters relating to the mandate,

management, acttaities, administratiort, operations and estimates of the assigned
mhistries and departments;

b) To study the programme and poliqt objectiaes of minish'zes and departments and
the ffictiaerrcss of the implementation;

ba) on a quarterly basis, monitor and report on the irnplementation of the national
budget in respect of its mandate;

c) To study and review all legislation referred to it;
d) To study, assess and analyse the relatiae success of the ministt'ies and departments

as measured b1 the results obtained as compared zaith thetr stated oblectiues;

4 To inuestigate and inEtire into all matters relating to the assigtted ministries and
depattments as thqt may deem necessaty, and as may be referred to them by the

ITouse;

fl ltet and report on all appointments zphete the constitution or any other lau ?'equz?'es

the nahonal Assembly to approae, ercept those uruderstandhtg Order 2o4.

(Commitee on appohiments);
g) To eramine h'eaties, agreements and conuenttortsl

h) To make reports and rccommendatiorts to the House as ofien as possible, includhry
recommendation of proposed legis lation;

, To consider reports of Commissions and Independent Offtces submitted to the

ITouse ptrrsuant to the prooisiorts of Article 25+ of the Constitution; and

) To eramine any questions raised by Members on a matter uithin its mandate.

2. In accordance with the Second Schedule of the Standing Orders, the Committee is mandated
to consider matters related to health, medical care and health insurance including universal
health co\rerage.

3. In executing its mandate, the Committee oversights the Ministry of Health with its two
State Departments namely the State Department for Medical Services and the State
Department for Public Health and Professional Standards.

a

a
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4. The Dep
2022 and

Hon. K
Kitutu

DM

Antoney, MP
South Constituency

MEMBERSHIP

Committee on Health was constituted by the House on 27th October
of the following Members:

Chairperson
Hon. (Dr.) Robert Pukose, MP

Endebes Constituency
UDA Party

Vice-Chairperson
Hon. Ntwiga, Patrick Munene MP

Chuka/ Igambang'ombe Constituency
UDA Party

Hon. Julius Ole Sunkuli Lekakeny, MP
Kilgoris Constituency
KANU

Hon. Owino Peters, MP
Ndhiwa tuency

Hon. Muge Jepkosgei, MP
Nandi (
UDA Partv

Hon. yi Martin Pepela, MP
Webuye Constituency

Hon. Kip
Mogotio

Reuben Kiborek, MP

Hon. (Dr.) James Wambura, MP
Seme Con

Hon. Maingi Mary, MP
Mwea Constituency
UDA Partv

Hon. Mathenge Duncan Maina, MP
Nyeri Town Constituency
UDA Party

Hon. Lenguris Pauline, MP
Samburu (CWR)
UDA Party

Hon. Oron Joshua Odongo, MP
Kisumu Central Constituency
ODM Party

Hon. (Pro[)Jaldesa Guyo Waqo,MP
Moyale Constituency
UPIA Party

Hon. Mukhwana Titus Khamala, MP
Lurambi Constituency
ANC Party
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1.3 COMMITTEE SECRETARIAT

5. The Committee is supported by the fbllowing Membels of Stafl

Mr. Hassan Abdullahi Arale
Clerk Assistant I/Head of Secretariat

Ms. Gladys Jepkoech Kiprotich
Clerk Assistant III

Ms. Marlene Ayilo
Principal Legal Counsel II

Ms. Faith Chepkemor
Legal Counsel II

Mr. Yakub Ahmed
Media Relations Officer II

Ms. Rahab Chepkilim
Audio Recording Oflicer II

Ms. Abigael Muinde
Research Oflicer III

Mr. Hirarn Kimuhu
Fiscal Analyst III

Mr. Benson Kimanzi
Serjeant-At-Arms III

Mr Salat Abdi Ali
Senior Serj eant-At-Arms a
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CHAPTER TWO

F THE SOCIAL HEALTH INSURANCE BILL, 2023 (NA BILL NO.

th Insurance Ilill, 2o23 (hereinafter refbrred to as "the Bill") is sponsored
of the Majority Party. The principal object of the Bill is to put in place a

k to regulate the provision of social health insurance, promote the
n of the Universal I{ealth Coverage and to ensure that all Kenyans have

e and comprehensive quality health services. The Bill fulther repeals
Health Insurance Act, No. 9 of 1998.

es r-3) of the Ilill provides fbr the preliminary provisions namely the short
t, interpretation and the objects of the Bill are:

a framewolk fbr improved health outcomes and Iinancial protection in line
r+,ith right to health and universal health coverage;

healthcare systems, processes and programs fbr responsir.,eness, reliability
and s bility of health care in Kenya;

the pooling of resources and rislts based on the principles of solidarity,
eqru and efficiency so as to guarantee access to health care services to all; and

te strategic purchasing of healthcare servtces

uses,x-19) of the Bill establishes the Social Health ALrthority and provides
functions, powers, qualification of rnembers and appointment of the Chief

among others. The functions of the Social Ilealth Authority shall be

ster the beneficiaries in accordance with this Act;(u)

(b)

(")

nage the Funds established under this Act;

eive all contributions and other payments reqLrired by this Act to be made
the Funds;

(d) ntract health care providers and healthcare fhcilities upon successful
tion by the relevant body;

(") nsider and make payments to contt'acted health care providers and
thcare facilities out of the Ii'unds in accordance to the provisions of this

(0 guidelines for the opelations and implenrentation of the Funds
stablished under this Act;

(s) stablish sectoral linkages fbr effective nranagement and growth of the Irunds;

monitor and evaluate progranrs and activities under the Funds;

8
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(i) receive and addless complaints that may arise f,r'om the inrplenrentation of this
Act;

0) advise the Cabinet Secretary on matters of social health insulance including
the formulation of policies;

(k) implement all government policies on social health insulance and related
functions; and

(l) perfbrm any other firnction conferred on it by this Act or any other written
law.

-fhe Board of the Social Ilealth Atrthority with a ternr of'three years comprises of
twelve nrenrbers as fbllows:

(a) a non-executive Chairpelson, appointed by the President;

(b) the Principal Secretary in the ministry of Ilealth;

(c) the I'}rincipal Secretary in the ministry of Irinance;

(d) the Director-()eneral lbr Ifealth;

(e) the Attorney-Genelal or a designated lepresentative;

(f) a representative of the Cotrncil of County Governors;

(g) a person, not a public oflicer, appointed by the Cabinet Secretary;

(1,) + r'eplesentatives of Kenya Medical Association, the inlblmal sector
association, health care providers and the Central Organization of 'frade
Unions-Kenya, appointed by the Cabinet Secretary.

(i) the Chief Flxecutive Officer of the Authority, who shall be an erolltczo nrember'
of the Iloard.

9. Part III (Clauses 20-24) of the Bill provides for establishment of the Primary
Ifealthcare Iiund and the attendant sources of its funds. The purpose of the Prirnary
Ilealthcale Irtrnd established in clause 2o is to purchase primary health care services
fi'onr health fhcilities. The soulces of nronies fbr this Fund include-

(a) rnonies appropriated by the National Asser.nbly;

(b) any grants, gifts, donations or bequests;

(c) n-ronies allocated for that purposes fi'or-n fbes or levies adnrinistered; and

(d) monies accluing to ol received by the Fund from any other soul'ce

10. Part IV (Clauses 25-27) of the Bill provides fbl establishnrent of'the Social Ifealth
Insurance Irund and the attendant soul'ces of its firnds, registration and nrembership to
the fund and contributions. 'fhe purpose of the Social I lealth Insurance Fund established
in clause 25 is to prrrchase llrinrary hcalth cale serivices fl'orn health facilities. The sorrrces
of nronies for the Irund include-

a

I
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(a) 
$ontrilxrtions 

undel the Act;

l

(b) monies a1>1>r'opliated by the National Asserrtbly fbr indigent and vulnerable

$ersons;

$ifts, glants, innovative financing mechanisms or dottations;

{'unds fi'orn the national gor.ernnrent, cotrnty governlnents atrd their respective

{ntities tbl the adrninistration of the conrpulsory public set'vice employee's
i]nsrrlancc benefit scltetne; and

furdr fi'orn an enrployer who is not a national governlnent, a cottuty

$ovelnrnent or their lespective entities, fbr the adnrinistration of'employee

fenefits.

(.)

(d)

(")

Registra to the Fund is nrandatory {bl all Kenyans. This will be enfbrced requiling
legistration with the Fund as a precondition of dealing with or accessingthe proof

public se s fi'onr the national governtnent, cottnty government or a national or
county nrnent entttres

11. Part V ( uses z8-3o) o1'the Ilill provides fbr the establishment of the Iimergency,
Critical Illness I.'und that will be defi'ay the costs olnranagernent of chronic
the depletion of the social health insurance cover and rvill cover the costs o1'

emergenc y treatrnent. The sorrrces of'tnonies for the Irund incltrdes-

'a) nronies appropliated by the National Assembly;
'b) gifts, grants, donations or endorvtnents; and
(c) srrch monies {i'om any othet'lau,fitl soltrce.

12. Part VI (plauses 3l-36) of the Bill provides fol claims, benefits and enrpanelment and
contlactirlg of health service providers and health fzrcilities and the establishrnent of the
Clainrs Mfnagernent Oftice within t]re Authority to re'n'iew and plocess the claims.

The essen]tial healthcare l>enefits package fbl beneliciaries o{'the Social Flealth Insurance
Ftrnd shalll be prescribed by the Cabinet Secretaly in consultation with the Social Flealth
Atrthority] Boarcl. -l-he benefits payable undel the Ilill shall be based on a taliffand ther

applicabl{ talif}b will be prescribed by the Cabinet Secletary. T}te Social I'lealth
Authority] will only nrake paynrents out of the f'unds to health care providers or health
cale facilities that are enrpaneled by the relevant body and contt'acted by the Authority.

I

lS. Part VII (Clauses 37-43) of the Ilill provides fbr' financial provisions including
reporting ntechanisnr, audits and accorrnts, investt'uent and nralragenlent of firnds by the
Board.

14,. PART VfII (Clause 4,.1-4,6) of the Ilill provides lbr the establishnrent of'the disptrte
lesolrrtiori Conrnrittee to hear, and detelrnine conrplaints, disputes and appeals arising
fi'onr decihions tnade rrndet'this Act.

t5. Part IX Clauses 41-55) of the Bill sets out the nriscellaneous provisions contains
provlslo fbr staheholder and community participation in the carrying oLtt of the llill.
It also ides Ibr the mandatory requirernent of'digitization of all process and services
under thi Act. 'fhis part o1'the Bill also provides fbl the power of the Cabinet Secretarv

regulations, and sets oLrt peualties undel this Act, the repeal of'the National

Chronic
illness a

to pres
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Insurance Health Iiund Act, 1998 and the handling of cash balances and assets of the
Funds in the event of winding up of any of the Funds established under this Act.

16. The First Schedule to the Bill details the transitional provisions relating to the National
Insurance Health Fund. Under this Schedule, the funds, assets and othel movable and
immovable property of the National Health Insurance Irund (NHIF) shall vest in the
Social Health Authority without further assurance however the Social Health Authority
may within one year from the commencement date dispose any of the assets vested in
the Authority. The NHIF Board shall wind up the Irund within one year and the cash
balances.

All rights, powers, liabilities and duties, vested in, actions, suits or legal proceedings
imposed on or enforceable by or against the Government for and on behalf of the NHIF
are transferred to the Authority. The Fund shall further not provide enhanced benefits
schemes and packages however all NHIF existing enhanced benefits schemes and
packages vest in the Authority until the Iapse of the existing contracts.

The Board of the Social Health Authority shall competitively recruit and appoint its staff
subject to the approved staffestablishment and on such terms and conditions of service
as may be determined by the Board. The NHIIr staffof the Fund are eligible to apply for
the positions advertised by the Autholity and may be considered for appointment where
they are suitably qualified for the positions advertised. The staffof the NIIIF who are
not appointed by the Authority may either retire fi'om public service or be ledeployed
within the public service.

17. The Second Schedule to the Bill details the provisions relating to the conduct of
business and the affairs of the Board.

a
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CHAPTER THREE

3.O CONSIDERA ION OF THE BILL BY THE COMMITTEE

3.I LEGAL PR ISION ON PUBLIC PARTICIPATTON

18. In cons g the Ilill, the Conrnrittee facilitated 1>ublic participation as reqrrired by
Article I l8 t) (b) o1'the Constitution of Kenya rvhich require parliament to facilitate
public ipation and inr.olvement o1'the public in the legislatir.'e and other business
and its ittees. In addition, Standing Order 127 imposes this t'equirement on
comml ofthe I{ouse

Art. I l8 tbat "Parliarnent shallJitcilitate public parlicipatiorL and hLaolaement in
the legis and otlur business oJ'Parliament and its Committees."

Standi Order r2i\) ltrovides tbat-"'l-he Def>artmental Comrnittee to whiclt a Bill is

shallfacilitate public'partictl>atiott on the llill tln'ough an appropriate mecharuism,

sub mis s io tt o1f rnemor anda ;

(b)
(r)
(,1)

prblic hearhtgs;

I'I

(a) ht

Ithtg releuari stakelrcld.ers ht a sector; artd
Iting e.rperts oru teclnical xfijects.

S Ordelt2?(3A) firrther pror,'ides that- "T'he Deparhnental Committee shall take

tttto the aiezss and recomtnendatiotts of the public md,er paragraph (s) in its report to tlrc
IIouse.

3.2 PUBLI PARTICIPATION AND STAKEHOLDER CONSULTATION

19.'fhe Ilealtlr Irrsurance Bill, "2ozs sponsored by the I-eadel of the Majority Party
was islred on I ltl' Septen'rber 2023, and pursuant to Standing Order l2i(l) of the
Na I Assernbly Standing Orders, the Ilill was conrnitted to the Departmental

ittee on Ilealth ha','ing been lead the flrst tinre in the IIouse on'I'hursday, 14.t1'

Se mber 2023

2o. Foll ng the committal of the Bill , the Conrnrittee invited mernoranda fi'om the public
th the placement of advertisernents in the print media on Irriday, 15tl'September',
202 and Sattrrday,I6tl, Septernber 2023 and reqrrested for nremoranda frorn liey
S ers r.ide letters lLEI'-: NA/I)DC/DC-11/"2o"2s/oss and RtrI": NA/DDC/DC-
H/ o23/olg dated l5tl'septenrber 2o23.'lhe Conrnrittee also engaged the Ministly of

th and the Council of'Govel'nors on 17th 1s 2Otl'September 2023 in Mombasa
nty. -fhe Cornmittee firrthel engaged the Kenya Association of l)ri'n'ate
pitals and the National Ilealth Insulance liund on 22ntt 1o 25tl'Septenrber 2o23 in

alios Cotrnty

MISSIONS ON THE BILL

owing the call fbr nrenroranda, the Conrnrittee received subnrissions throtrgh oral
sentation and written nlenlofanda fronr the fbllorving institutions and indir,'iduals

t) The Ministry of'llealth, State Departrnent fbl Medical Services;

2) -fhe National Ilealth Insurance F und;

2t
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3) The Council of Governors (COG);

4,) The Kenya Medical Plactitioners and Dentists Council (KMPDC);

5) The Federation of Kenya trmployers (FKtr);

6) The Kiambu County Empowerment Network (KCEN);

1) Ten Civil Society Olganizations (CSOs)comprising of Amnesty International
Kenya, Tlanspalency International Kenya, Organisation of Afiican Youth-
Kenya, ICJ Kenya, Kenya Human Rights Commission, Remusi Housing
Cooperative Society Limited, People's Health Movement, Young Professionals
for Development, Kenya AIDS NGOs Consortium (KANCO), Institute of
Public Finance (IPF) and Scaling Up Nutrition Civil Society Alliance
submitted a joint memorandunr;

8) Confi'aternity of Patients Kenya (COFPAK);

9) The Office of Data Plotection Commissioner (ODPC);

lo)National Gender and Equality Commission;

l1) Kenya Medical Association;

tz) Haki Yetu Organisation;

1s)Dr. Peter Ongwae, Pharmaceutical Society of Kenya Practice Chairman;

la)Mr. Rashid S Osman;

15)The Kenya Union of Commercial Food and Allied Workers;

t6)The International Commission of Jurists (lCJ Kenya);

17)The Rural Private Hospitals Association of Kenya (RUPHA);

t s) Moi University;

t9)The Health NGOs Network;

20)The Economic and Social Rights Centle- I-Iakijarnii;

2l)The Social Protection Actors Forum;

22) The Iiormel Parliamentarians Association (FOPA);

2s) The Kenya Association of Private l{ospitals (KAPH);

z+)The Pharmacerrtical Society of Kenya;

z5)The International Budget Partnership Kenya;

zG)The Kenya Health Federation (KHF);

{
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z7)The

2s)The

ya Medical Practitionet's Phartnacists and I)entists' Union;

22. The Minist
its sLrpport

rrcus on Disability ltights Advocacy (CDIiA); and

2s) United Disabled Persons of'Kenya (UDI'>K).

Health, State Department for Medical Services, whilst expressing
the Bill indicated that the Ministry had conducted stakeholder
he Bill and plepared a nrernorandLrm on consolidated feedback received
der engagement. It lirrther subnritted that the memorandum is a true

of

engagemen ont
from the hol
reflection o
stakeho

tro

(d

the stakeholder engagement and guided by views received fr-onr the
-fhe Ministly proposed the fbllowing amendntents:

(r) tion of the word "I{ational" appearing in the definition of t}re rvot'ds
" as Clause + o1'the Bill establishes the Social Health Authority;

(b) tiorr of'tlre words "in the spn'il of self-reliance and self-determinatiott" in the
ition of "prirnaty health ca?'e" as the proposed anrendment best captr,rres the

(.) of'the r,vords "ztlrc is for the tirne being; narned as vrclt by the contribu.tor

nancialyear'" in the definition of'the ternr "spor.rse" which will plovide
n of a spor.lse against removal by contributor;

thatft

Deletion of the telnr "r'zit spreadhry" and the refbrence to risk spreading in
clause 52 as there is no rislt spreading in social insurance practice since the
scheme has only one pool;

Deletion of the words "inaestirtg" in clause + (z)(c), deletion of clause o(z)(e)
and clause 38 as the Social I{ealth Authority is not expected to have a surplus
of lirnds fbr investnrent;

Arnendrnent to the composition of the Iloard of the Social Health Authoritl,in
Clarrse 7 to replace the Attonrey-Genelal with a representative of the CI|C
health carrcus and to plovide lbl representation of health providers fi'onr the
faith based and private sectol that are currently not well represented;

g) Ilenroval of the lestriction of dilectors or oflicers of private health fhcilities
fi'orn being apyrointed as the mernbers of the Board of the Social Ilealth
Atrthority in Clause 8 as rvell as the incltrsion of parliarnentaly leports as a
means of'detelrnining that a persor) rvho has be'en found culpable by pallianrent
lbr contravening Chapter Six of the Constitution and therefore not fit to be

appointed as a nrenrbel of the Iloard of the Social Ilealth Authority;

(h) 1-hat the CFIO of the Social l{ealth Authority shotrld have a master's degree;
(i) l)eletion of the requirenrent that the CliO must be an Advocate of the I Iigh

Court ofKenya;

fi) Deletion of the rvord "nray" and substitution rvith the word "shall" in Clause
2,1.and.9o so as to nralie it nrandatory fbr the Cabinet Secletary to make

14



regulations fbr the implementation of the Primary Healthcale Fund and the
Emergency, Chronic and Clitical Illness Fund respectively;

(k) Deletion of funds for employee benefits and compulsory Public Service
Enrployee Insurance Benefit Scheme from being part of the soulces of monies
of the Social Health Insurance Fund in Clause 25 since the same is a social fund
and therefore there al'e no enhanced schemes;

(l) Amendment of Clause 26 to lequire the ploduction of proof of registration and
contribution to the Social Health Insurance Fund so as to facilitate the
enforcement of the mandatory requirement of complying with contribLrtions
and other requirements under the Bill;

(m)Reduction of the ten percent for failure to pay contributions under the Bill to
the five percent as the current fine is too punitive;

(n) Deletion of Clause 35 (3) and (+) and substituting with a new subclause to the
effect that the Claims Management Ofllce may delegate the perfolmance of its
functions under subsection (z)(a) and (b) to a medical insulance provider
licensed by the Instrrance Regulatory Authority under the Insulance Act in a

mannel' to be prescribed in legulations by the Cabinet Secretaly. This gives
the Boald of the Social Health Authority discretion to make the decision on
the power to delegate the functions of validation and appraisal of medical
claims and to separate these functions from the function of issuing pre-
authorisations;

(o) Deletion of the requirement of allowing the incurring of expenses for the
purposes of pursuance of an authorisation of the Board in clause 4,o (4) to avoid
any overtures by the Board;

(p) That the Chait'person of the Dispute Resolution Committee ought to be

appointed by the President and not the Cabinet Secletary so as to strengthen
this Committee;

(q) Amendment of the fines in Clause 4,9 to mahe them commensut'ate to the
offences committed by individuals and institutions in Clause 49;

(r) Deletion of words "which shall be within a period of one month fiom the date
of sLrbmission of the claim; and" in Clause 5o(2xe) as validity of claims is not
tied to any time fi'ame; and

(s) Insertion of the words "in consultation with Salaries and Remuneration
Comnrission" immediately after the words "determined by the Board" in
paragraph 6(2) of the First Schedr"rle of the Bill as the Salaries and
Remunelation Commission is mandated to advice on rernuneration and other
benefits fbr public oflicers.

%. The National Health Insurance Fund (NHIF) submitted that it fully supports the Bill
considering its proposals as below:

(a) The definition of the term "household" to be amended to mean a ntrclear unit of a
contributor, the declared spouse and children as the unit of contribution is the

\
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houseilrold. A nrisintelpletation of the unit will have a significant impact on the
rerou-r']c"r allocated to ol generated by the contributor';

(b) Inclu{e the Federation of Kenya enrployers in the Boald of the Social Flealth
Authlrity as enrployers are a nrajor stalteholder in the Social Health Atrthority
rvith rlgard to the payment olstatutory contributions cleducted fi'onr enrployees;

(.) c tion of paragraph (g) r,vith paragraph (h) (ii) olsubclatrse (t) to prol'ide
that " o persons, not being ptrblic oflicels, appointed by the Cabinet Secretary so

as to renrove ambigtrity as the Ilill does not define who the infbrmal sector
tion is and there is no existence of'such a body;ASSOC

-
<t

(d) Set
(e) Incl

express provisions on the norninating institutions in clause ; (ii) and (iii);
n of the urnbrella body representing all health care providers in the Iloard

oft Social Health Authority or secondrnents fi'om lecognized atliliated bodies
ona tional basis in clattse ?;

(f) The qequirernents in clause s (t)(c) are restricted to specific sectors nanrely ICT
and hialth which has left out a myriad o1'people with rvide experience as such the
claus{,s are too prescriptir,'e thus Iimiting the porvels of the appointing authorities;

(g) Delelion of clause s(z)(e) as its provisions are already provided for under clause
a(z)(d) and a breach of the pror,isions of Chapter six of the Constitution will be

addr'{ssed by clause s(z)(a) t}rrough criminal convictions;

(h) Arne{rdntent of clause 14, to rernove the requirement t}rat the CliO must be an

Adr'lcate is not appropriate fbr the position and olrjective as it limits other
qualified profbssionals and to nrake a Master's deglee a requirement fbr the CtrO
u. p"f' the Public Serr.,ice Commission guidelines for directors and above;'l

(i) Inserltion of the wolds "as per approval by the Iloard" in clause zz(t)and fbr the
clausp to rnake provision fbr regLrlations to stipulate the cortditions fbr payment
out !fthe Fund:

fi) Ame[dment of clatrse 25 to include investnrent inconre incltrding but not tinrited
to rlntal inconre so as to exenrpt the Authority's inconre fi'om being subject to
taxe$ as srrch incorne received fi'om areas srrch as investnrents and rental income
will pe used to pay benefits.

(k) Tha{ the Cabinet Secretary rnust constrlt the Board of the Social I lealth Authority
in nlratters of registration, malting of regulations on inrPlernentation of the
Enref,gency, Chronic and Critical Illness Fund, settlertretrt oi'clainrs, stalteholder

"ng{gen.,ent 
in clause 26(+), clause 3o, clause 36, clatrse 4,7(2) so as to take into

acco[rnt the I]oard's day to day opelations on sttch mattet's;

(l) Delgtion of clarrse 26(5) as the clause rnay raise operational challenges in access to
govflnnrt'nt servrces;

(rn)Arrr{ndnrent of' clause 28 to provide guidance on rvho is a}rle to access the firnds
rrndfl' the E,mergency, Chronic and (lritical Illness liund and the nrodalities ol'
acc$s to be addlessed in the regulations. -fhis will aid in preventing nrisuse of the
fun{s therein as clause 28 does not provide the eligibility criteria for access to the
Irtrn[;
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(n) l)eletion of clause 33(2) and 33(.1) so that enrohnent into the panel of'ploviclers,
contracting of the services should be a firnction of the Board and insertion of a

provision fbr gazettenrent upon empanelment by the Board;

(o) Insertion of a requirenrent that publication of termination of contracts on the
Authority's website in clause 54,(6) as it infbrnrs the public and flows fi'om the
pror,'ision of gazettement rrpon empanelment;

(p) Specify that the Clairns Management Oflice 'uvolks under the directions of'the
Authority and the functions of clainrs management are functions of the Authority
and where any delegation is lequired, the sanre should be at the discretion o{'the
Board. The regulations under the clause 35 nrust also be in place at least 6 months
after cornrnencenrent of'the Act fbr ease of transition;

(q) There is fbr clarification in whethel the appropriate title is Cor.nmittee or Tribunal.
If it is an independent body, who will fund its operations and how its decisions will
be enforced?

(r) On Palt VIII, r'nahe provision fbr the role of'the Boald in managing con-rplaints
internally and have the tribunal as the next recourse platfbrm;

(r) Deletion of clause +s(5) as digitization is an operational nrattel that does not
lequire regLrlations;

(t) Deletion of paragraph 2 (z) in the Iiirst Schedule in its entirety as disposal of assets
shall be guided by the provisions of.the Public Procurement and Assets l)isposal
Act, No. 33 of 2ot5;

(u) Amendment of paragraph o(t) in the lrirst Schedule to increase transition period
to two years as one year is too short to trndertake the whole transition processes
incltrding the winding trp of contracts;

(v) Deletion of paragraph o(z), (s) and (+) and strbstitution with new paragraphs to
provide that the current NIJIF staff shall be transitioned and deemed to be staff
appointed by the Authority under section t7 of the Act. The Autholity to within,
phased transition plan and not exceeding twenty-fbur months, revierv the
qualifications of these stalf and may retain those fbund suitably conrpetent and
qualified provided that sLrch stafl'may opt to remain in the service of the Authority;
and on such ternrs and conditions o1'service (not being to the disadvantage of'such
persons) as nray be agreed with the Atrthority. An ernployed not retained should
retire fi'onr the service of the Authority under such terms and conditions that are
not detrinrental to the staff (srrch as pension benefit, loans, rnedical cover etc.)or
rundertahe early sepalation rvith suitable compensation; and

(w)Inclusion of clarrses on the tlansition of pension scheme n)anagenlent and
transition fol tlie members of'the Board who are eligible under the new Act until
the end ol'their terrn.

24.. flre Council of Governors subnritted that it had leviewed the Ilill 2023 and identified
several strengths and areas olconcern as fbllows,

(a) -fhat the development of the Bill was initiated u,ithor.rt a guiding policy rvhich
would have been critical as there is a paradigm shift in the way a public good is

\
)
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lrein[ delivered. Although the Kenya UI]C I'}olicy 2o9o- 2o3o exists, it does not
pror,fide fbr the raft shilt envisaged in the Ilill;

(b) 't-ha[ it is not clear u,hich .iulisdiction ol sirnilar social, econornic and political
envi[onnrent has infbrrned the policy and institutional pt'oposals in the l]ill;

(c) Thaft in
inteffhce
vis 

ieimbut'sement 
and payment;

(d) the Ilill seelts to reform the health financing fi'anrervorlt while delicatell,
a sing othel ltey components albeit not cotnprehensively;

(") t the Bill should legislate on the principles that underscore it namely
ity, aflbrdability, accessibility, eqr"rity, transparency and accotrntability,

iveness and efliciency ancl sustainability which are hey in setting the
tion for the larv and instittrtional Ii'amework;

(f) A tfnreline for the development olregulations should be provided

1gy rnft
wi+r

a

e

Clauses 20,23 and 25, the Bill fails to state horv the three I'trnds shall
and provide ft>r'separation of the collection of'premittms and firnds vis-d-

Clause 56 should plovide that the Cabinet Secretary shall in consultation
the Boald and the Council of Governors to nrahe regulations under the Act;

(i)

l

Th[t Clause 26 should cover all categories of people and as srrch there is need to
le-fhink the definitions of contributor, householtl, indigent, and vrilnet'able
pe{sons to allow fbr certain populations like cltildren in childcare facilities and
ol{er persons in homes;

Tttat Clause-l,q,of the Ilill is not clear whether the Dispr"rte Resolution Conrmittee
is pxecutive ol non-executir.,e and whether it is established as a quasi-judicial
str'1uctr,rt'e;

0) clarity should be provided in the l"irst Schedule on whether the NI-IIF and
assets will transition to all the three I"unds or one of thenr as such amendments

d be proposed to talie care of all issues including the NI{IF oflicers, assets,
ities and the NIIIIi Iloard and in particular to ensure that the NIIII'- staffare

p ted as especially their pension;

(k) nt of the llill to incorporate County Governnrents as key stalteholders
in health financing; and

(r) t the nranner in ivhich the Funds are established could be in contravetrtion of
Ptrblic Finance Management Act, No. l8 of "zot2 and may need to be relooked
ther l.'und established under the Social Assistance Act,2Ol3 could not be

plemented because of the rvay it lvas established.

25. The Medical Practitioners and Dentists Council (KMPDC) subnritted as

foll

'fln" tlitt shotrld lecognise the firnctions ol KPMDC pursuant to section 15 of'
Nrfedical l)ractitioncrs and l)entists Act, C.ayt.253 rvhich t'ecognizes the Council as the
rdgulator of all health facilities in the countly:

I

(h

(u)
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(b) Amendnrent of ClaLrse 7 on Iloald composition to provide fbr rotation of health
profbssional associations since there are rnultiple health profbssional associations
in the country;

(c) Deletion of the requirement that the Chief Iixecutive O{ficer of the Authority
must be an Advocate of the High Court of Kenya as it is an exclusionaly
requirement with no.lustifiable basis; and

(d) Deletion of Clause 5l on conflict ol laws which gives the Bill prominence over
other laws on matters related to the provision of'social health insurance.

26. The Federation of Kenya Employers, the premier and most representative employers'
body that enrploys 67% of forrnal private sectol wage employees in Kenya, subrnitted as

follows'

(a) Deletion of Clause s(;)so that the Cabinet Secretary will consult the Authority but
will not be bound by any advice given by the Authority;

(b) Inclusion of IiKtr under clause 7(t)(h) as representation in the laboul sector
representation is not cornplete when the Govelnment and workers are represented
without employers;

(c) Deletion of "or'levies" in Part III and substitution rn,ith "monies allocated fbr those
pul'poses fi'om the fbes adrninistered" to avoid double paynrent and increased costs
to businesses;

(d) That there is a risk of discriminating on individuals not registered under other
progl'amlnes of vulnerable persons such as lrnm,Iatnii;

(e) Inclusion of the telms'social unit'and'person'in Clause zz(t){bl clarity;

(f) Prescription of specific applicable rates in Clatrse z (a)to confbrrn rvith the I3ill;

(g) Provision of clarity on whether the ten percent is one-off, rnonthly or annual and
general clality on penalties;

(h) That there is need to prescribe essential healthcare benefits in Clause 3l(l) so as

to cleally define the essential benefits;

(i) Provision of clear Iinliage between the I'-unds and the prinrary health care ser'\'rces
in Clause 35;

fi) l'hat the cap of administrative exper)se at So/ois too high should be reduced to 2o/o

and sirnilar to NSSI.-, the sanre should not exceed 2o/o of the audited financial
statement;

(k) Insertion of the words "as arnended fi'om time to tinre" to conlblnr with the
provisions of the l)ata l)rotection Act,2018 in Clause +s(+) to ensure consistency
with the existing laws;

(l) Increase of the llne in Clause +o( t ) to not exceeding one nrillion in line with other
similar provisions and subclauses (b) and (c) should stand on theil own as they

{
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th service proviclers separate legal persons fl'onr the staff in order to
rdise the lines;

(nr)I) n of"'l)espite the generality" and srrbstitLrtion ivith "Strlrject to Clatrse 50
section (t)" in clause 5o(z) so that the rnaliing of'regulations does trot(z) su

(n) Addi
speci

optional;

n o1'a new principle in clause 5o('t): (e) meaningftrl public participation
tunder Article to(z)(a) of the Constitution to confbrnr to the constitutional

requr t of public participation in the nraking of regulations;

(o) Absor[tion of the staffof NIIII- and adherence to the dLre plocess provided fol in
the applicable labour laws in paragraph o(z) of the First Schedule to provide for
seamltss transition and plotection of.iob and household livelihoods; and

(11) Inclusfion of'an express "saving" in Clatrse o(z) that autotnatically moves all NHIIi
staff to the neu, Authority as asking staff rnenrbers to apply afi'esh unfhir labour
pt'actt$e.

27. fhe Kiamb{r County Empowerment Network (KCEN), a networlt of more than thirty
vibrant yotr{h organisations rooted in Kiambu C)otrnty, whilst strpporting the Bill, rnade

the fbllowirtf srrlrtnissions:

(a) Subst tion of the word'rnay'rvith'shall'in Clause 24.and llo to confbr a duty to

deal
stan

Secretary, to eliminate possibility of hindering eflective execution of
mary I{ealthcare Iiund and Emergency, Chronic and Critical Illness Iitrnd;

(b) ion of provisions rvithin the Bill that specificall;' acldress youth coltcerlrs,
asprra ns and their unique role in the society in Clause'l;

(") of the Bill to include mechanisrns fbl recognising and acconrnrodating
indi uals with valuable shills and potential even if they do not meet the ten-yeat'

nce lequirement in Clause 8 u,hich limits the appointnrent of the youth;

Iistablfshrnent of an Investment Conrrnittee, irnplenrentation of transparency
measrrfes, involvement of arrditors ol'an oversight body, establishment o1' a code
of'confluct and ethics, regtrlar audits and ertcout'agenrent of ptrblic palticipation in
CIaus{ 38 to en}rance tlanspal'ency, accorrntability and oversight in the investment
of thb Atrthority's lirnds hence reducing the lislt of corruption and

the
the

ex

g

(d)

genrent;

(e) trsta rnent olaccessible legistration centels, both physical and digital, acl'oss

the try and larrnch of' compt'ehensive awareness calrU)aigns and seamless
rnteg tion of the Social I Iealth Insrrrzrnce Iiund nreurbership verification into
goYer' rneut systems in Clatrse 26 to sinrplify the process of'1;roviding evidence of

ship u,hen accessing public services, enhancing elliciency and redtrcing
dela ancl

(f) Incltrs o1-nreasures such as public access to financial reports, public consrrltation
and bach and citiz.en awal'eness canrpaigns in Clarrses'12 and'13 to fbster
greate
trust a

r citiz.en participation in the audit process, euhance transparency and btrild
nror)g the prrblic.
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28. -fhe eleven Civil Society Organizations involved on health, governance and human
rights comprising of Amnesty International Kenya, Transparency International
Kenya, Organisation of African Youth-Kenya, ICJ Kenya, Kenya Human Rights
Commission, Remusi Housing Cooperative Society Limited, People's Health
Movement, Young Professionals for Development, Kenya AIDS NGOs
Consortium (KANCO), Institute of Public Finance (IPF) and the Scaling Up
Nutrition Civil Society Alliance submitted as follows:

(a) Provision of a nominee of CSOs by national health NGOs Network in Clause 7 as

they have in-depth knowledge on community needs;

(b) Revision of contributions to be remitted monthly for all households in Clause z7(3)
as annual contribution propagates inequality;

(c) trxemption of emergency services fiom the plecondition in Clause zz(z) since it
defeats the purpose of emergency services which is to save life;

(d) Addition of the definition of the term'individual'in Clause 2 as a contlibutor as

the government for legal purposes is also a person, and should not be construed
as a beneficialy as it is also listed a liable contributor in Clause 27;

(e) Deletion of the words 'and who has been identified as such by the lelevant
government body" to avoid discrimination of those who may not have been
registered in clause 2 and especially for persons not registered under other
programmes for vulnerable persons such as Inua Jamii;

(0 Inclusion of the words "transport of the ill or injured" in the definition of
emergency medical treatment in Clause 2;

(g) Inclusion of two clauses in clause 11 and 41 to define the powers of the Board and
the functions of the Board as the delegation clause does not make sense without
express stipulation of the powers and functions of the Board;

(h) That all staffneed to be competitively and openly recruited in Clause I7 becarrse

appointments will leave room for bias and possible discrimination;

(i) Abolition of the Primary Health Care Fund in Clause 20 to avoid duplicity;

fi) Revision of Clause 2l to include county governments in the sources of monies in
the Primary Health Care Fund;

(k) Deletion of the precondition in Clause 26(5) which has potential to limit other
fundamental rights as plovided in the Constitution including access to other socio-
economic lights;

(l) Addition of a clause to include a wlitten justification as to why the revocation will
be done in Clatrse 53(+) so as not to open a window fol abuse of power by the office
holder;

(m)Revision of Clause 35(4,) to provide that regLrlations on claims management shall
be made in consultation with the Authority and revision of the Bill to the effect
that all regulations to be made under the Bill ought to be made in consultation
with the Social Health Insurance Authority and subjected to public participation;
and

t
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(n) D n of the Prinrary Ilealth Cale Iirrncl to avoid drrplicity as the sanre is

29

plo*icled in the Prinrary Healtli Care Ilill 2023;

I

The Con$aternity of Patients Kenya (COFPAK), a non-profit olganisation rnade the
tbllo"ving srrbtttissions:

i

(a) Delftion ol" oneyear'' and substittrtion of 'szr. months or nrore" in ClaLrse 2 as illnesses
like ttrbelctrlosis may talte between six to twelve months of treatment and yet thel'
are bhro,ric. -fhis will pre','ent the disadvantaging ol'all the eligible populition;

(b) Ad{ition of 'and cornrnodities'in Clause s(b) to er:'rphasiz.e inclusion beyond services
offe[ed by ]realthcare providers;

(.)
l

Incf usion of an organisation that charnpions patient safbty and rvellbeing at all
levfls of'healthcare in Clause;(t)(h) as patient organisations are currently not
reppesented; and

I

(d) Inclusiorr of patients'organisation namely COITI']AK in Clause 4,5(b) as nratters
ab(ut patients can be handled r'r,ithout involving their representatir.es.

3o. The Offlce of the Data Protection Commissioner rnade the fbllowinp; subrnissions'

(a) Pr'$vision of adequate safbguards and rneasures through which the persons being
regfistered undelstand their rights as data strbjects and the Data Protection
Pr'lnciples are applied on collection and processingof theil data in Clause 26 and
J.8 jso as to protect the rights of data subjects;

i

(b) In{lusion of a list of information that the Iiund rnay requit'e fi'om its contributors,
as an additional provision to promote clarity and align with the principle of data
nrihinrization as espoused in the Data l)rotection Act, No. 2+ of-2olg.

(c) Arhendrnent to include a new provision to the eflbct that "Any processing of
nal and sensitive personal shall be done in accordance with the Data

tection Act, No. 2,l.ol2ol9." 'l'his addition rvill ensul'e that any processing of
I or sensitive l)ersonal data undel the Ilill is done in accoldance with the

ta Protection Act,2ol9 and the l)ata Protection Principles which requires
parency, confidentiality, integlity and accoLrntability

31. The N ional Gender and Equality Commission (NGEC) srrbrnitted as follorvs

(u) A t of the long title by inserting the rvords "to establish the Plinraly
thcare I'-und; to establish the enrelgency, Chronic and Critical illness Iiund,"

iately after the rvold "Authority";

(b) Thd phlase "purchase prinraly healthcare services fl'orn health facilities" as rrsed in
Clarise 2o should be defined;

(c) 1h! definition of'the ternr "Health I,-acility" should be defined as it is rrsed in the Rill
to n[ean the rvhole or palt of'a public or private institution, building or place, whether
for frofit ol not, that is op"raied or designated to provide in-patient or out-patient
tre{tnrent, diagnostic ol therapeutic inten'entions, nursing, rehabilitatir.e, palliative,
conyalescent, preventive or other health service;

"tJtio

)
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(d) Amendment of Clause 6 by sLrbstituting "section 39"with "section 38" lbr proper'
cross refbrencing;

(e) Amendment of Clause 7 to reduce the number of Iloard members to nine by
substitLrting "the dilector genelal for Ilealth" with "The Principal Secretary in the
State l)epartment fbr the tirne being in charge of social protection" in clause 7(l)(d),
deletion of the ;(t)(e) and (g) rvithout replacement. This is to align "vith the
principles in the Mwongozo Codeon Gor.'ernance on meml>elship of Boards. Iiurther,
the State Departnrent of Social I)rotection is in charge of issues and matters relating
to the indigents and vulnerable persons and is in charge of the identification and
enlisting to the firnds while the Attorney-General can be a co-opted member';

(f) Amendment of'Clause ; (+) by substituting the fbllorving phrase "aflbrd equal
opportunity to men and lvonren, yolrth, pel'sons with disabilities, rninorities and
marginalised" with "adhere to the principle of'gendel equality and representation of
persons with disabilities" so as to align with Article zz (a) and 5q, (z) of the
Constitution;

(g) Inclusion olnew clause to the ellect that the Board nray where it deerns appropriate,
co-opt any person to the l3oard as other persons may add value to the Board btrt
cannot be ap1;ointed as srrbstantive nrembers dr"re to limitations olmemberships;

(h) Deletion o1'Clause 8(2Xb), Clause 9(e) and Clause +6 (c) as the ternt unsound mind
is derogatory, discriminatory and prejtrdicial to persons with nrental disabilities and
does not align with the provisions of the United Nations Convention on the Rights
of Persons with disabilities (CRI'D);

(i) Amendment of Clause 24 and 30 by substittrting the term "nray" with "shall" to make
it mandatory fbr the Cabinet Secretary to malte regulations on the implementation
of the Prinrary Ifealthcare Irund and E,rnergency, Chronic and Critical illness Iiund;

fi) Deletion of Clause "26(5) as it oflbnds the provisions of Article tz(t) (a) of the
Constitution on entitlernent of citizens; and

(lt) Inclusion of a new Clause 5oA on theAppointrnentof I'und managers as fbllows-
"There shall be I.und nranagels of the Irund who shall be competitively recruited and
appointed by the Iloard".

32. The Kenya Medical Association (KMA), the umbrella profbssional association for
doctors in Kenya, submitted as follows:

(a) That the definition of the telnrs "beneficialy and hotrsehold" oLrght to clalify whethet'
beneficiaries rnrrst ol ntrst not be biological childlen of the contribtrtor, whether a

household is only defined by biological or nuclear Ihmily or menrbers of the
contributol ol those living in the sanre household;

(b) Arnendnrent olClause 3l and 32 since the Social Ilealth Insurance I"und is a social
insurance cover and should do away rvith enhanced benefits package fbr civil
servants since the larv does not deprive anyol)e the opportunity to engage with
private instrrance covers fbr conrplirnentat'y cover. This ensures equal treatmetrt for
all Kenyans;

\

a
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I

l
l

(c) Inclusidn of'penalties fbr denial of'ernergency healthcare to Kenyans in clause 28 as\/ I r

this is a constittrtional liglrt;

(d) Suppo ,l"a the lolvering of the minimunr rates fbr rrnenrployed Kenyans as well as

subsi
cappi

fbl the 'u'ulneratrle in Clause 2z as it pronrotes inclusivity. Without such
the high salaried Kenyans would end up paying rnore than three times what

of the requirement of' the CIIO being an advocate of'the Fligh Court of
Clause l+ I (b) as the legal teanr is represented on the Board by the
()eneral;

they

(e) The

uld have paid fur private r-nedical insurauce;

should have representation of KMA as prol)osed in Clause s (t)(h) as

nd the physician is the team leader;

(f) explicitly provide how the replesentatives
sectors 

"vill 
be nominated and also inclLrde

(g) Inclus[on of a requirement of a degree in health, health systetns and expertise in
ICT iir Clarrse l3 as qualifications of the CtrO's ofTice mr.rst be clearly stipulated
withir| the Bill for guidance and transparency;

(a) -fhat t 
" 

Ct,i"f Iixecutive Ofllcer should hold a minimum of a bachelor's clegree in
Medi$ine and Strrgery, Dentistry or Phalrnacy or related degree with hnowledge in
healt$ financing, economics and insurance in Clause t+(t)(a) as a backglound in
healt{rcare pror.ides expeltise in health service delivery which is critical for the

sful implementation of the Bill;

(b) Dele

S

Ken ln
At

C the Corporation Secretary shotrld have a bachelor's degree in business, Iinance,
pu
ad nistration and should be a Certifled Ptrblic Secretary in Clatrse 16 (2) (a) and (c).

adrninistration, law or related fields and have sufticient ltnowledge in

Ilachelors ol Larv degree only limits other professionals with sr"rfticient
ledge in ptrblic adrninistration;

(d) Part III reaflirms and supports tax firnding lbr prinrary health care which is
the rnerstone of healthcare and ought to provide for sufhcient firnding for the

fund based on poptrlation health needs in Clause 23 as investment is cheaper in
ng nrn;

(e) l-hd period of tweh'e nronths adopted in Clause 2i(l)(b) shotrld be applied to Clatrse
.za(p):

I

1f; fnpt the contribution rate has not been prescribed in Clause 2i (2)(a) and sLrggested
tlra,tt the rate be based on Ilasic Salary and not (]ross Pay at a t'ate of 24o/n ol the
Ila$ic Salaly as additional benefits shotrld not be strb.ject to health insurance
co$tribution as it takes away frorn the intended ctrshioning;

i

L

(g) Tlat Clatrse 2i Q) allorv a nlore llexible paytnent: nronthly, quarterly, biannual or
anhrrally. Annrral paynrent Iocks out nra.jority of'selllemployed and underernployed
individuals who often struggle to pay.

(lr) Tlrat under Clause 2i(6), the penalty must not exceed 57o.

l
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(i) -flrat "Sin tates" including taxes fi'onr alcohol, tobacco, sugar industly and other
products that increase the development of'chronic illnesses should be rnade a soul'ce
of monies fbr the lirnergency, Chronic and Critical Illness Fund.

fi) The benefits package provided under clause 3 t( t ) should be 1;ublished befbre the Bill
is passed as health plofessionals, beneficiaries and Kenyans ought to hnow the scope
of benefits that shall be provided in the llill;

(k) That the tarifl'rates under Clause 32 (l) should be published for cornpleteness of this
Bill as health professionals and providers ought to be compensated fairly as per the
prescribed rates . 'fhe tarifib must take into consideration tlie professional fbe rates
of medical selvices as prescribed by the Medical Practitioners and Dentists
(I'rofessional F'ees) Rules, 20l6 (Legal Notice No. 131).

(l) Amendment ol Clause 32 (3) to provide for specific time fi'ame within which taliflb
are reviewed as opposed to leavinp; it open;

(m)-fhat clarity is required on the constitution of the empanelling body as described in
Clause 3s(+) of the Bill as services under claims should not be outsourced but the
clepartment should be adequately stafibd.'fhis is the core business of the ALrthority
and therefore clairns nlanagenrent shorrld be supported by doctors and health
professionals to increase efliciency and reduce fi'aud. Outsourcing will increase costs
in the current claims pl'ocess as healthcare lvorlters have faced challenges getting
approval fol genuine procedures fol patients due to the lack of understanding from
the preauthorisation team;

(n) That Clause Ss(t)(a) ought to specify that investments must be in the fblm of low
risk, cash and cash equivalents and not fixed assets. Invested ftrnds should be able to
be liquidated within a month to meet the needs of the fund when required as the
firnds are social funds whose sole purpose are to ensrlre equitable access to healthcare
and not to make alternative income;

(o) 1'hat under Clause ,!9 should provide for the oflbnces related to fi'audulent activity,
and oLrght to provide fbr the recovery of funds in addition to fines and imprisonment
as recovery is key in ensuring justice fbr the contributor and the beneficiaries;

(p) The imprisonment ternr fol rnisappropliation of funds undel Clatrse +o(2)shotrld be
increased fi'orn five to ten yeal's as financial misconduct causes greater harm; and

(q) That the amounts payable under Clause 50(2)(b)should be deternrined by I'arlianrent
similar to other taxation/contributions and not the Cabinet Secretary.

3.9. The Haki Yetu Organisation, a Fluman Itights Organisation registered as Charitable
-lrust subrnitted as fbllorvs:

(a) 'fhat the organisation aclinorvledges the inefliciency and gaps within the health
sector and in particrrlar, the problenrs sr.rrl'ounding the National I{ealth Insulance
I.und which necessitates sorne radical change so as to attain the goals ol Universal
Ilealth Coverage;

\a
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(b) 'l'hat it i

firn

3,1,. Dr. Peter
Society of
healthcare
experience
of medical

the lislt;

(c) That the iontributions rates and the nrinimrrrn capping shotrld be legislated so that
Kenyans lcan be rnade arvare ol the sanre without har.'ing to rely on roadside
declalatitns; and

l

(d) fhat Parfliament exercises prudence and care while considering the I]ill so as to give
Kenyans]eflicient and more practicable healthcare solutions and to protect Kenyans
flom exfloitation.

s

a joint responsibility fbr the (lovernnlent and u,anartcli to har''e a

e and efllcient social health covel' by pulling resoul'ces together and

the PSK practice Chairman subnritted that the Phalmaceutical
ya should nominate a suitable pharmacist to fill the slot allocated to

el's as nredicines account for a large budget of insurance claims. The
a pharmacist will therefbre greatly assist the Board in the rationalization

35. Mr. Rashi S. Osman nrade the fbllowing subtnissions

e of a household whose income is derived from a monthly pension throtrgh
y statutory deduction fi'onr the pension by the pension scheme as prescribed

l

t'a) Amendlne\/ i

(b) Amenfine

in the
a Inon

nt of Clatrse 2i to provide lor retired public service enrployees;

nt of Claus e zi(z)(a) to provide fbl two instances (i) "in case of a household
whose lncome is derir.'ed Ii'om salat'ied enrploynrent by a monthly statutory dedtrction
fi'om wages or salary by the employer as prescribed by under this Act and (ii)

byt Act";

(.) Incl n o{'pension earning retired ernployees in the deflnition of a contlibutol in
clausJ

(d) That lClarrse 27 pror.ides fbr a health insurance scheme lbl public service oflicers
(retirdes) rvho served the country with dedication and valour as they do not enjoy a
medi(al scheme due to the high cost of'private medical itrsurance;

I

(e) I{e efpressed concerr] t]rat available data denotes that the former public service
oflic(rs die after balely enioying retilenrent fbr fir,'e yeat's mainly due to lack of a

medi[al schenre or expensive medical schenre and as sttch t]rese persons should be

treadpd as a special categoly witltin the social health schetne; and

(t) 1haf the Board of the Social Ilealth Authority should give Iilst plefelence to the
quallfied staff of the NFIII.- in the tlansition to the Atrthority under paragraph o(z)
of t{e Irirst Schedtrle to the Ilill since the NI{lF stafl'have institutional tnenrory and
a w{alth ol'experience.'L'he NIIII. stafl' may also strf}br rnental health due because

of bfing reqLrired to letile or to rnove to a ner'v rvork envit'onrnetrt.

36.'fhe Klnya Union of Commercial Food and Allied Workers submitted as fbllows:

l

) A riorninee olthe l,'edelation of Kenya Iinrployers ought to be inclLrded in the Board
of'dhe Authority as the F-Kli plays a critical role in ensuring that the deduction fiom
ernployees arc lerrritted to thc Autlrority;

l

2

I
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(b) Antendrnent of Clause 8(b) by deleting the requirenrent of degree fbl a person to be
the Chairperson or nrenrbel of'the Board;

(c) Amendrnent ol Clause s(t)(c) to include labour relations and human lesource
practice as additional areas of specialization;

(d) Addition of paragraph 2(t) of the I'-irst Schedule to include liabilities so that the
Authority takes ovel the funds, assets and other property as well as the liabilities of
the NHIF;

(e) Deletion of paragraph z(z) of the Irirst schedtrle;

(f) Amendment of the Irirst Schedule to pror,'ide that upon operationalisation of the
Authority, all the staff of' the Ftrnd on the appointed date be deemed to have
automatically transited and become the employees of the Authority without being
sLrbjected to a fi'esh leclrritrnent exelcise ol being fbrced into retilenrent oL
redeploynrent within the Public Service where they have no experience and
expertise.

37. l'he International Commission of Jurists (ICJ Kenya), whilst expressing its support
for the Bill, nrade the fbllowing subrnissions:

(a) Inclusion of "vulnerable groups as defined in Article 2 t of the Constitution of Kenya"
in the definition of the vulnelable pel'sons as the lack of a comprehensive social health
insurance scherne in Kenya has led to the exclusion ol nrenrbers of'marginalized,
vulnerable and disadvantaged grorq)s slrch as women, youth and other k"y
populations Ii'om accessing quality healthcare services. This remains a significant
threat to the goal of Universal Ilealth Coverage by 2o3o;

(b) Inclusion ol "any nronies fi'onr County Governnrents as may be appropriated by
County Assenrblies" in clause 2l as one of the Primary Ilealthcare Fund sources as

tlre Corrnty Governrnents har.'e a dtrty trnder Part2 of the Fourth Schedule Part 2 of
the Constitution to plomote primary health care;

(c) Inclusion of'a ner.v plovision in +2 (+) to the eflbct that "Within three months
lbllowing the conrpletion of the audit plocess by the Auditor Genelal, the Board of
the Authority shall cause the audited accounts of the Funds to be published in at
least two daily newspapers widely circulated throtrghout Kenya and also on the
Social Flealth Authority's website." Article %2 (l) of the Constitution provides that
transparency and pror.ision to the public of'tinrely and accurate information anrong
the values and principles of public sen,ice.'I'he Social Ilealth Arrthority's functions
include nranaging Funds established under the Act and receiving all contributions
and other paynrents required by the Act;

(d) Introduction of' a new provision in clatrse 4.3 to plovide that "the Boald will publish
and publicize the Social I{ealth Atrtholity anntral report trausnritted to Parliament
runder subclause ,ts (z).'fhe Conrmission indicated that the Boald rnrrst publish and
yrubliciz.e the Social Ifealth Authority annual reports and financial statements on its
rvebsite to enhance accountability and build the public's confidence that healthcare-
related financing is going to be handled by a trustworthy agency. Social Flealth
Insurance will be the locus fbr' financinp; health cale in Kenya which requires the
Authority to be transparent and accountable;

I
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decision ng by the Authority; and

(f) Introduc{ron ol-a neu,provision in clar-rse-17 to the eflbct that "the Authority shall
lieep pro records on social health insurance firnding, processes and progranttnes"
A perso who wishes to access the records strbrnitted to the Authority under this
Act nray on application in writing to the Authority, be grantecl access to the records
The Ilill should pror.,ide stlingent provisions on access to financial and non-financial
infbrma on social health insurance firnding, processes and progranlmes

s8. The Rural f,rivate Hospitals Association of Kenya (RUPHA) strbrnitted as fbllows:

(a) Dele of the rvords "approved by the Board" and substitution therefor with the

(e) Introduc
stahe

words
Board

(g) Incl

n o1'a nerv provision to establish a structure for public palticipation and
engagement so as to give public participation the ability to influence

accrediting body" in the deflnition of "empanelment" as this gives the
the Authority power to usurp the lLrnctions of'another government agency,

ng of Clause 5(Q as guidelines are advisory and non-binding in nature
regrrlations have the force of law and are enforceable;

ause 7(t)(h)(iii) be redrafted specify that "private healthcare facilities" will

n of "monies appropriated by the National Assernbly for provision of Prirnary

the ting body;

(b) Make sion for the definition of the rvord "healthcare facility" in line with the
I-Iealth t,2oli so as to distinguish it fi'om a "health care provider";

(c) Make n fbr' "essential healthcare" in Clatrse 2o so as to properly demat'cate
the of llrimary healthcare;

(d) Defini of'essential health services in the context of prinrary healthcare and
pl.ov a clear distinction betrveen healthcare provider and healthcare fhcility as the
aim of Primary Healthcare Fund is "to purchase prinrary healthcare services fi'onr
health ]facilities";

(e) Itedrafti
wherefis

(Q That
be ted in the Bill;

I{eal Serr.'ices to indigent and vulnerable persons" in Clause 2l;

(h) Ame rtrent olClause 24, to reqLrire that "in consultation with the Cabinet Secretarl,,
the ational Social l{ealth Authority Iloald s}rall mahe regulations for the Plinrary
I'Ieal are I.-und" as the irnplernentation of the Regulations, upon publication by the

Secletary, rvill be carried out by the Board;Cab

(i) l'ha the purpose fbr r,vhich the Social l{ealth Insurance Iiturd is established shotrld
be plicitly statecl fbr clarity and to linrit any rnisappropriation of monies that will
be into this liund;

0) 1 Clause 26(l), (z) and (s) be amended and the word "contribLrtor" be used since
rm "member"' is misleading as to the intent of clause 26;

phlase "aflter depletion of the social health insurance cover" be deleted Ii'onr(k)

the

za(a);
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(l) fhat Clause 30 be redrafted to state that the Board shall mahe regulations fbr the
Enrergency, Chronic and Critical Illness Iiund so as not to weahen the Boald;

(m)That the word "empanelnrent" be excluded in clause 39 as its not envisaged as a
function of the Social Health Authority but rather it is a function of a separate
accrediting body alluded to in Clause ss(z);

(n) Amendment of Clause 32 to create sector wide acceptance of any prescribed tarifls;

(o) Renaming of the Clainrs Management Oflice to the "Claims Management and
Settlenrent Ofiice" since Clause 36(I) assigns the "payrnent function" to the
"Authority" whose only other organs are the "Boald" and the "Dispute Ilesolution
Comnrittee";

(p) Inclusion of "the settlement of valid claims on behalf of the Authority as a function
of the renanred Claims Managenrent and Settlement Ofllce in ClaLrse 35(2). 'fhe Bill
should provide fbr the stafling compliment of the claim's settlement function carried
out on behalf of the Authority by the Ofhce;

(q) Clause +5 which establishes the Dispute Resolution Committee to appear first as the
order ofplecedence ofthe clauses appears incorrect; and

(r') Deletion of Clause 4,8(2Xd) as enrpanelnrent is a not a firnction of the Social Health
Authority and is therefore outside the ambit of the Bill.

39. 'fhe Moi University submitted that enhanced benefits schemes and pachages for public
institutions should be retained so as to cushion the staff of tl"re university and their
dependents.

4,o. -fhe Health NGOs Network, whilst plesenting the views on behalf of I l2-member
health CSOs, submitted their vier.vs as follows:

(a) That the Bill should incorporate clear control nrechanisnrs to oversee the fundirtg
and opelation of'critical components such as the meal)s testing instntment. An
or.ersight comnrittee shorrld be established to conduct regular audits to ensure
transparency, accountability, eflicient resource allocation and utilisation.

(b) That CSOs be incorporated in the governance structure to ensul'e accountability,
representation and dir..erse perspectives in healthcare policy fbrmulation and
implernentation;

(c) That the Ilill outlines a nrechanisrn ol'actively engaging with and informing Kenyan
citiz.ens abotrt the opelationalisation of the Bill palticularly on increasing
contributions; and

(d) That sufficient tinre fbr public 1;articipation at the county level be allocated by
sharing a rvell-defined schedtrle of'tirne and dates for public consultations and
lbedback provided to stalieholders on hou, their reconrmendations were actioned.

41. The Economic and Social Rights Centre-Hakijamii noted that there is a part of the
Bill that contradicts the ob.jects of the Bill of ensure that all Kenyans have access to
afloldable and conrplehensive quality health sern'ices.
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.t2. 'I-he Social frotection Actors Fortrm nrade the fblloiving subnrissions:

(a) 'fhat thd Ilill exhibits a progressive orientation in cet'tain aspects of its plovisions.
I{owevef, it also plesents notable gaps, as it delegates considerable decision-rnahing
of the f.uthority to the Clabinet Secretary and the sarne shotrld be redrafted
particLrlfrly to curlt budgetary irregulalities that persist 

"r,ithin 
the current funding

structu{e;

(b) -l-hat itiis inrperatir.e to underscore the inrportance of achieving transparency and
a<;counfability 

"vithin 
the inrplernentation of the Bill; and

(c) 'I'hat the provisions of'tarifl's shorrld be designed in an equitable and reasonable
nrannef considering the distinct econonric circunrstances of individuals so as to
ensulejthat the financial burden ol'healthcare is distlibuted fairly and in accordatrce
r,vith tie prevailing economic conditions of each citizen.

43. The Forriler Parliamentarians Association (FOPA) strbr.nitted that paragraph 5(r) ol'
the Filst bchedule to the Bill to allorv the Social Ileaith Authority to pro'n'ide enhanced
ltenefits {chenres and pacltages fbr retirecl civil ancl ptrblic serlvants as the current
plovision/ will expose retired public servant to catastrophic rnedical expenditures ancl

possible ifnpoverishrnent as the nra.folity do not har.'e a 1;ost-retirement medical scheme.

The Assdciation emphasized that if'enhanced schenres al'e scrapped, retired presidents
and othdr retired VIPs will no longel have aflbrdable medical cover that does not
clisclirnirlate based on age, pre-existing conditions ancl other restrictions.

l

44. The Kerlya Association of Private Hospitals (KAPH) subnritted as fbllows:
(a) Arpendnrent of Clatrse 2 by leplacing the definition of"'cht'onic illness" to mean "a

seiious and potentially lifb-thleatening condition that dernands urgent rnedical
infelvention and can have a sevel'e adverse irnpact on a person's health, well-being,
and quality of lifb";

l

(b) A,hendment of Clause 2 to r-naintain the term "health care providet'" and not usittg
it]interchangeably rvith "health care services" and the former should be adopted in
lifre with the I{ealth Act,2ol7 and deletion of the rvord "health care services"

Where it is used to nrean healthcare providers;

(.)
l

P"l
Iius

etion of the definition of the terrn "spouse" and strbstitution with "the ivife or'

band ofa contributor".
l

Amenclnrent of Clatrse s (d)by adcling a new provision to the eflect that "a trnifornr
lontract lbr healthcare pror.iders with incrernental essential packages be signed as

bne goes u1t the ler.els in plivate hospitals. This rvill provide the minimum

1t'equirements fbr contracting and checltlist per inclenrental level of'health care and
jselvices as opposed to current discrirninatory NIIIIT model that negated care trp

]the levels lbr yrrivate hospitals;

Amendrnent of'Clause o(z) (e) by replacing the u,ord "healthcare provider" r'vith "a

re1>resentative of the consortittnr of healthcare providet' associations";

Deletion of private health facility in Clatrse 8(2) (d) since they ale eligible rrnder
the provision olclarrse ;(lt)(iii);

(d)

e

0
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(g) Deletion of Clarrse t4,(tXb) that the CEO ought to be an Advocate of the High
Court of Kenya since the CEO should have a health-related background;

(h) trxpound on "how the services shall be purchased" in clause 2o and "pur-pose of the
fund" in clause zo (a), (zo b), (25 a) and clause 28;

(i) Amendment of clause 20( d) to define the deadline for settlement of claims by the
Fund;

(j) Amendment of Clause 30 to read "The Cabinet Secretary shall make regulations
for the implementation of the Emergency, Chronical and Critical Illness Fund in
consultation with stakeholdels";

(k) Introduction of a new clause 3l (3) to read "The essential benefit package shall be
accessible to beneficiaries in any healthcare facility of choice" as

patients/beneficiaries have a right to access healthcare from any preferred
healthcare provider be they public, private, faith based, community or non-
governmental. This will obligate the Authority pay for a uniform benefit package
ofcale for any service given across all levels ofcare;

(l) Amendment of Clause 32 (2) to state that "The cabinet secretary shall in
consrrltation with the board other stakeholders plescribe the tariffs applicable to
the benefits package under this Act";

(m)Introduction of a new section under Clause 33 to explicitly provide that the three
Funds are run under the Social Health Authority and to introduce clauses showing
interdependencies of the Ftrnds;

(n) Amendment of Clause 3+ (5 ) to state that "The authority shall terminate the
contract with any health care provider where such health care provider ol health
care facility fails to meet the criteria prescribed by the cabinet secretary under
subsection (s) , in accordance to the due process established by the cabinet
secretary" so as to ensru'e that the parties are aware of theil legal obligations under'
the Act and to introduce a due and fair process before contlact termination'

(o) Amendment of Clause 35 (+) to state that "The Cabinet Secretary shall make
regulations for the better carrying out of the provisions of this section in
consultation with other stakeholders" as all major stakeholders should be involved
in the process;

(p) Deletion of Clause 38 on Investment of funds as funds of the Autholity shotrld not
be invested to avoid delays in settlement of claims;

(q) Amendment of palagraph 0 (t) of the Filst Schedule to the Bill as the transition
peliod of one year transition period may not be; and

(.) A multidisciplinary cornmittee comprising of all stakeholders to be established to
oversee the transition so as to ensure that histolical isslres are satisfactorily settled
before NHIF is winded qr.
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4,S. 
-fhe eh".-uj"utical Society of Kenya nrade the tbllor.ving subnrissions:

I

(a) -that lthe appointrnent of' a non-execLttive chairl>et'son should be left to
IJealt$cale Pro(bssional bodies in Clarrse z (t) so as to enstu'e health ethics are
;rlrvayf trpheld and to prevent political interfbrences rvith the Iloard at therl
,3xpenbe of'good dispensation of healthcare;

(b) Addi n of '(r.)a nomination fi'om the l)harmaceutical Society of Kenya (l'}SK)in
Cla
int
heal

;(h)as pharmacists are healthcare providels and woLrld play a critical role
Board <ll'Authority on horv to rationalise rnedical resoLlrces fbr positive
outcomes;

(c) Tha reinrbursement approval shotrld be done by the Public Service Conrmission
ast independence can be conrpromised if' theil t'einrbttrsement needs the
a of the Cabinet Secretary of Ilealth trnder clause l2;

(a) fnai the Claims Management Oftlce oLrght to be a l)epartment or a I)irectolate
of the Social Ilealth Authority as it cannot be a plivate entity lbr good
sterriardshil; and governance oluse of'Public I''unds;

i

(e; Acl{ition of the list of responsibilities in Clatrse s5(2) of the Pharnracist Olfice in
the CMO to ensure that any surplus made fi'om the Claims Managetnent Office
is e{pencled towards the plovision of healthcare;

(0 Prdvide fbr accreditation in Clause rs(z) of providers or fhcilities to the Social
II th lnsurance Iiund by their respective regtrlatory authorities with reqtriring

p
itional empanelment as it creates a barrier and adds to the cost olhealthcare
vision; and

(g) t rusion of'at least two healthcare plactitioners possessing a bachelor's degree
ln Clause +5(z) as the dispute and resolution conrmittee will be handling
pl' cing healthcare profbssionals and healthcare Inatters

4,6. The Intefnational Budget Partnership Kenya, whist supporting the Bill, made the
fbll,rwin subnrissions:

t ClaLrse 2i (2) (b) should consider the unsalaried Kenyans withorrt a nronthly(u)
by stipulating at rvhat point in the year, they make such contributions for

pl ing ptrrposes, as Governrnent rvill likely nrn into challenge where most
will be default in remitting annual lrrmpsunr amotrnts;

(b) t clalification should be provided on rvhether Clause 2i (2) (c) both national
coLrnty governrnents are lesponsible fbr the payrnent of the prenriutns thelein;arrd

I

(.) at Clause 2o does not shed light on issues on the rnaking clainrs by public health
Iities as the process is not stlaightfbrward ancl has deeply alfected healthcare
'ices at the county Ievel. IJased on the Iior.rrth Schedtrle of the Constitution, any

tional level legislation that touches on delivery of healthcare in county thcilities
provide fbl the balance o1'hrnctional responsibility and the accompanying

necessary to fhcilitate the firlfilrnent of these responsibilities. 'fo fulfil
r ftrnctions, counties should be given a chance to be innor.ative and to mn orvn

irnary healthcare nrodels rvith enough resourcing;
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(d) fhat the National Assembly orrght to clarify whether the separation of the NIIIF'
into the sepalate firnds nray create an additional layer of' bureaucracy in
managen)ent of social health insurance schemes;

(e) That legislation governing financing insulance schenres should consider the
inequality and changes in accessing healthcare in the country; and

(f) That the Bill addresses challenges fhced by the current NHIF scheme including
issues at'ound duplication and fragnrentation ol programmes as well as the
transparency of the Fund's finances.

47. The Kenya Health Federation and the Kenya Medical Practitioners Pharmacists
and Dentists' IJnion, whilst srrpporting the Ilill, nrade the fbllowing subrnissions:

(a) 'fhat the definition of "consent" should enhance opportunities including
provision ofreasonable accornmodation fbr a person with a disability to make
inforrned choices in Clause 2;

(b) -fhat the definition of' "data disaggregation" be inclurded to mean the
presentation of numerical and non-nurnel'ical data broken down into detailed
sub-categories and specific dimensions including age, sex and disability to
illurninate underlying trends and patters in healthcare system;

(c) Review and harr-nonization of the definitions and relationships of' the terms:
Digital Health, Telehealth,'felernedicine, E-I'Iealth, and conrparison of the usage
of the terms in different jurisdictions and the World Health Organisation
guidelines;

(d) Amendment of the Health Act,20 l7 to anchor the Agency in Bill such that issrrcs

of infbrnration nlanagement zu'e not handled in sepalate laws;

(e) Inclusion of' nonstate actors in Clarrse 6(b) and atnendment of Clatrse 0(d) to
plovide that the Agency shall ensure health data accessibility and poltability"
which will guarantee seanrless access to infbrmation as guaranteed in the
Constitution and other legal franreworks;

(f) Itemoval of the Principal Secretaly fbr ICl"- in Clause a(t) and sLrbstittrtion with
the Director-General for Ilealth as the technical advisor to the Ministry of
Flealth;

(g) Arnendnrent of Clause 8 (t)(f) to provide that'One persorl nominated by the
Council of Governors fi'onr anrong the Cotrnty Directors of Health' as counties
need representation in the Iloard of'the Digital IJealth Agency;

(h) Anrendnrent of'ClaLrse 8(tXh) to provide for the replesentation of'the 1>atients
in the Board of the Digital Ilealth Agency;

(i) Deletion of Clause s(s) to 1>rovide fbr approval of consultancy selvices by the
IJoard to guide operationalisation of' mandates as there may be roorn for
exploitation and expansion of' the IJoard's capacity which nray bring aboLrt
governance issues;

fi) Amendnrent of clause 12 to require that the CEO oLrght to have a ntaster''s
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l

,legred
qualiflc

instead of' a llachelor's degree; trained pel'sons excluded fi'onr list of
ations pror,'ided;

ion of Clauses,16 to 50 as they sirnilar to the provisions of the IIealthAct,
which under section 1o3 requires the maliing of regulations fbr better
tionalisation of e-health and telehealth;

(k) tncl n of'terrn linrits in Clause l3(l)so that the Corporation Secretary will
serve period of 3 yeals lenervable Ibl a firrther 3 yeat's;

(l) Ma
Syt

provision on disagglegated data in the proposed Flealth Infornration
rrnder Clause "lt(s);

(rr) nt olClatrse 28 as the custodian of'digital health data as infbrnration
held n the data system can only be lefbrenced as digital health data;

(n) Tha tl-re Data Controller in Clatrse .32 appointed by the Cabinet Secretary, to
in and tlansmit health data at the national level ought to be a health

sional who understands the vitalness of such data and fhcilitates fhst
tran mission of'the health data;

(o) Del
201

(p1 Alilnment of Clause 5l n,ith the Ilnvironmental Management and Coordination
Act [nd the roles of National linvilonment Managernent Authority (NtrMA) in
the ]management of e-waste as NtrMA has developed guidelines on the same;

I

(q) Corlsideration of alignment r,vith lCl' and telecotnmunications larvs on
mariagenrent ole-waste and the same can be adequately covered undet'the Health
Actf zo t7;

(r) Antendrnent of'Clause 5z(t) as it does not strictly fhll under digital health laws
an{ may be adequately covered under the Llealth Act,2oli;

(s) A ppecial directolate nray be set up to or,'ersight health data contt'ol and
t with the health data protection regulations being enacted undet' the

D a Protection Act, No.24,of zOtg so that the firnctions o1'the Data protection
ner are not infi'inged tqron;

(t) H n of oflbnces in Data Protection Act,2o19 and the penalties and
oflprlces proposed in this bill;

l

1u) I{{,alth data controllers and l)rocessors must have }realthcare tlaining fbl ease of

(")

da[a rnanagement and compt'ehension of systetn opet'ations; and

I

I-frat thele is need tbr alignnrent with the Science,'fechnology and Innovation
Att, 20l3 and the Pharnracy and Poisons Act, Cap 24,4 ott matters of healthcare
r'{sealc}r and dealing with sensitive health research data.

*8. -I'he Ca{cus on Disability Rights Advocacy (CDRA) and the United Disabled
Pensonslof Kenya (UDPK) submitted as lbllou,s:

I

(a) 'Ilhat the Ilill should accelerate realization of the government's critical
cdntrnitment in the 2023 Budget I']olicy Statenrent to ensure IOO% enrolnrent
r'fte of'persons r'vith disabilitiei in the IlealthCare Schenres.

i
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(b) l-hat the social health insulance schenres should consider the interests of
persons with disabilities including addressing barliers to enrolment to the
schenres by I']WDs, provision of sufltcient flnancial srrpport to PWDs and
ensuring tliat healthcale services and products nreet the needs of I'}WDs
incltrding assistive devices and other disability related selvices;

(c) Incltrsion of guiding principles namely equity, non-discrimination and access rn
the Bill as they anchor the execution of the provisions of the Bill;

(d) Arnendrnent of the deflnition of the word "beneficiary" to state that a beneliciary
is a person with disability who is not a contributol as the current provision locks
out persons with disabilities who might not be able to pay fbr the Social I-Iealth
Insrrlance Fund'

(e) Amendment of the definition of "Universal I lealth Coverage" to state that all
individuals and cornrntrnities have access and receive full range of the health
care sern,ices they need and to include the fact that UHC entails healthcare
services fbr persons with disabilities rvhich includes rehabilitative, habilitation,
assistive devices, speech therapy, physiotherapy, occLrpational therapy and
audiology" as access to services is a key indicator of the eflectiveness and
adequacy of health care systems;

(f) Insertion of the definition of the word "disability" as defined in Article t of the
United Nations Convention on the Rights of Persons with Disabilities
(UNCRPD) to provide clality on who qualifres to be a refbrred to as a beneficiary
in the disability category;

(g) That there is need to provide for representation of the persons with disabilities
in the Iloard of the Social I{ealth Authority in clause 7(t)0) as there is a close
nexus between disability and health as pel'sons with disabilities are likely to
experience health problems and health problerns can lead to disability;

(h) Deletion olClause s(2) (b) as the principles non-discrirnination and inclusion is

clearly outlined in the Constitution. The Employment Act, 2oo7 further
provides that no pel'sons will be discrirninated against at the worltplace on the
account of their disability;

(i) Deletion of the rvord "be" in clause 26 (1) fbr grammatical correctness;

fi) fhe registration I)r'ocess under clause 26(a) should be incltrsive, accessible and
equitable fbr all persons with necessary support fbr participation and as such
eflbrts should be nrade to reach out to under- represented gloups lbr enlolment.

(k) That clause 26(5) rnay reli'anchise 'n'ulnerable groups including persons with
disabilities who already face a nryliad of'barriers in participating in processes
on an equal basis with others .-fhis is not good as the Ilill has no explicit
provisions on how it will fhcilitate enrolment of persons rvith disabilities and
other vulnerable groups; and

(l) Insertion of the word "inclusive" after the word "fhcilitate" in clause 4,7(t) on
facilitation of public participation and stakeholder engagements as most
vulnerable groups including persons with disabilities face barriers in

t
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par g in public participation processes.

of Manufacturers (KAM) in a letter dated 22nd September,
receipt of the National Assembly's letter REF:NA/DDC/DC-

requesting KAM's views on the Bill and requested for extension of time

an analysis of the above stakeholder submissions on the Bill noting
in support of or against the amendments. The analysis is

a table annexed to this report as Annexure 5 which highlights the
and the Committee resolution on the vaious clauses of the Bill.



CHAPTER FOUR

4.O COMMITTEE OBSERVATIONS

51.'fhe Cornr-nittee, having considered the Social Flealth lnsurance l)111, zozs, National
Assembly Bill No. 58 of 2023 and sr-rbmissions fi'onr stakeholdels, made the following
observations:

(a) The Bill regulates the provision of, social health insurance which will reduce the
curlent high costs ofout ofpocket expenditure on healthcare by Kenyans. In doing
this, the Bill ensures the ftrlfillnrent of the economic and social rights guaranteed
under Article +g of the Constitution of Kenya,20lO, in particular the right to the
highest attainable standald ofhealth and the right to social security;

(b) The Bill provides for the coverage of costs of emergency treatrnent, critical illness
and chlonic illness through the establishment of the limergency, Chronic and
Critical Illness I'-und. This Fund is 1;rernised on the Constitution of Kenya,20lo
which provides that a person shall not be denied enrergency medical treatment;

(c) The Bill promotes the attainnrent olUnivelsal Health Cor.erage in the countly as

it seeks to ensure that all Kenyans ha'n'e access to affordable and comprehensive
quality health sern,ices. 'fhis is thlough the provision ol a health cover for older
persons, indigents and other vulnerable persons in society including persons in
lawfirl custody. 'fhe Bill is therefbre aligned to the Constitution of Kenya, 2olo
which requires the governrnent to provide appropriate social security to persons
who are trnable to support themselves and their dependants;

(d) The Bill repeals the National Health Insurance Fund Act, No.9 of tggs and seeks

to separate the firnctions of registration, clairns management, empanelment and
dispute resolution that were being perlbrmed by singular entity. This separation
will enhance efliciency through redr-rction of adrninistrative costs;

(e) The Bill also rnalies the Social I{ealth Authority a strategic purchaser compared
to the National l-Iealth lnsurance Irund which has been a passive purchaser. -I-he

Bill therelbre provides fbr the active identification of the sets of health services to
which the poptrlation is entitled, choosing of providers fi'om whom services will
be pulchased, deciding how these services should be purchased, including
contractual arrangements and mechanisms of paying providers. With this, the
Social I-Iealth Authority will be responsive to the health needs of Kenyans as

contenrplated in the Kenya Universal I Iealth Coverage Policy, 2o2o-2o3o; and

(f) The Bill is fiu'thel aligned to the Kenya Health Financing Strategy, 2o2o-2o3o
whose goal is to ensul'e adequacy, efliciency and fhirness in the financing of health
services in a manner that guarantees all Kenyans access to essential high quality
health serr.ices they require. The Strategy calls for the prioritization of
mechanisms to pool resources in a manner that ensul'es efliciency and eqrrity
through creation of sevelal pools of firnds including the social health pool to meet
the costs of health services in Kenya. In ftrrthelance of this, the Strategy
recomrnends the establishment of a tirnctional and autonolnous Kenya Social
Health Insurance Irund for the managernent of the nrandatory-pooled health
re\/enrres needed fbr curative and rehabilitati'u'e essential services. The strategy
further recognizes that a single social health insurance fund, governed by an

independent board and supported by a conrpetent management, is the prefbrred
institutional nrechanisrn fbr mandatory insurance, as it limits administrative
expenses, which are usually high with rnultiple social health insurance funds.
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CHAPTER SIX

(;.0 SCHEDULE OF AMENDMENTS

52. Upon considering the Social Health Insurance Bill, zozs, National Assembly Bill No. 5s

of zozs and submissions fiom stakeholders, the Committee proposes the following
amendments:

CLAUSE z

THAT Clause z of the Bill be amended by-
(a) deleting the word "National" appearing in the definition of the term "Board";

Justification: To align with clause + of the Bill that establishes the Social Health Authority

(b) deleting the words "at every stage of their development, through their full
participation and at an affordable cost to the community and country, in the
spirit of self-reliance and self-determination" and substituting therefor the
words "at levels L, 2 and s of health services, to meet their health needs at
every stage of life cycle, with their full participation and at an affordable cost
to the community and country";

Justifrcation: To specify that primary health care services are offered at level l, 2 and 3 as

delineated in the First Schedule to the Health Act, No. 2l of Zoli.

(c) deleting the definition of the phrase "risk spreading";

Justification: The Social Health Insurance Fund, being a social fund with one pool, is not
supposed to provide enhanced schemes and as such there is no need for risk spreading.

(d) deleting the words "who for the time being is named as such by the contributor
for that financial year" appearing in the definition of the word "spouse";

Justification: To align the definition of this term with the definition provided in the
Marriage Act, No. 4.of 2Ol+.

(e) deleting the words "to deliver the most eflicient and cost-effective care to
patients" in the definition of the word "tariff''

Justification: Matters of efficiency and cost-effectiveness will be considered during the
identification and setting of the applicable tariffs.

CLAUSE +

THAT Clause + of the Bill be amended by deleting the word "investing" appearing
immediately after the word "receiving" in sub-clause (z)(c).
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Justification: The

the fbllowing new graph (d)-

"(d) empanel and

ial Flealth Authority is not expected to have a surplus of firnds as all
towards provision of health services.

the Bill be amended by deleting paragraph (d) and substittrting therefor

ntract health care providers and healthcare facilities upon inspection,
ation ofthe health care providers and healthcare facilities by the relevant

specify that the Social Ifealth Authority rvill be responsible for
contracting of heath cale ploviders and healthcare facilities while the

templated under clause 33 will be responsible for inspection, licensing and
th care ploviders and healthcare facilities

of the Bill be amended-

(u) deleting the term "Cabinet Secretary" appearing in paragraph (a) of sub-
ause (z) and substituting therefor the term "National Assembly"; and

decision to charge or dispose immovable property requires the approval
Assembly

(b) deleting paragraph (e) ofsub-clause (z).

The Social Health Authority is not expected to have a surplus of funds as all
pended towards provision of health servlces

z of the Bill be arnended-
e (t) by-

deleting paragraph (") and substituting therefor the following
paragraph-

new

"(e) a representative of the County Executive Committee Ilealth Caucus;

To increase replesentation of the counties since health is a devolved f unction
of the Irourth Schedule to the Constitution.

ll ) deleting sub-paragraph (iii) of paraglaph (h) and substittrting therefbr the
fbllowing new sub-paragraph-

" (iii) a representative ol the consortium of health care providers;

n: 1'o specify that the Board member r.vill be drawn fi om the consortium of health
for overall representation of the interests of faith based and plivate sector



CLAUSE s

THAT Clause a of the Bill be amended in sub-clause (z) by-

(a) deleting the wolds "private health facility" appearing in paragraph (d);

Justification: To make directors, officels or shareholders of private health facility eligible for
appointment as membels of the Board of the Social Health Authority.

(b) inserting the wolds "or parliamentary reports" immediately after the word " law"
appearing in paragraph (e).

Justification: To prevent a person that Parliament has found culpable of contravening
Chapter Six of the Constitution fiom being appointed as a member of the Board of the Social
Health Authority.

CLAUSE s

THAT Clause g of the Bill be amended by deleting the words "permission fi'om the appointing
authority" appearing in sub-clause (b) and substituting therefor the words "lawful cause".

Justification: To prevent misuse of this provision as it is irnpractical to get permission to be

absent fiom a Board meeting fiom the President.

CLAUSE T+

THAT Clause t4, of the Bill be amended-
(a) in sub-clause (t) by-

(i) deleting the term "bachelor's" appearing in paragraph (a) and substittrting therefor
the term "master's";

Justification: To ensure that the CEO has a high level of technical expertise required of the
specialized entity established in the Bill.

(ii) deleting paragraph (b);

Justification: The expertise required of the CEO of the Social Health Autholity is more
inclined to the health sector.

(b) in sub-clause (+) by deleting the words "outsource set'vices and enter into and sign
commercial contracts" appearing in paragraph (f) and substituting thelefor the words
"enter into and sign contracts" ;

Justification: To give the Boald of the Social I{ealth Authority discretion in detelnrining
whether or not to outsource services.

(") by inserting the following new sub-clause irnmediately aftel sub-clause (s)-
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(o)The
held in

istrator of the Funds under sub-section (s), shall ensure that the monies
Prinrary I{ealthcare Iiund, the Social Ilealth Insurance Irund and the

, Chronic and Critical Illness Fund, incltrding any eat'nings oI' accruals, are

ng a new paragraph immediately after paragraph (a)-

an Advocate of the High CoLrlt of Kenya;

spent onl lbr the purposes for which these Irunds are established

ringfbnce the monies administered under the Prinrary Healthcare Iiund, the
rance Irund and the Emergency, Chronic and Critical Illness litrnd.

THAT Clause I of the Bill be amended-
(a) in sub-cl use (z) by-

Emer

(i) ins

(ru)

Corporation Secretary needs to be an Advocate of the High Court of Kenya
so as to qualify practice as such as provided under the Advocates Act, Cap. 16.

bering the existing sub-clause (o) as sub-clause (s).

o correct a minor error in numbering of the sub-clauses

17 of the Bill be amended by inserting the wot'ds "rrpon the advice of the
uneration Commission" inrmediately after the word "determine"

o provide for the involvement of the Salaries and Ilemuneration Commission
ble for advising the national and county governments on the remuneration

all public officers trnder Article 23o of the Constitution

22 of the Bill be amended by deleting sub-clause (s) and substituting therefor
sub-clause (s)-

of the approved budget estimates by the Board shall be approved by the
y in the supplementaly btrdget".

The National Assenrbly appropriates funds fol expenditure by the national
other national state organs under Article 95 of the Constitution

2+ of the Bill be arnended by-

the word "may" appearing imrnediately aftel the words "Cabinet Secretaly"
and bstituting therefor the words "shall in consultation with the lJoard "

To make it mandatory for the Cabinet Secretary to make regulations on
of the Primary I-Iealthcare Iiund upon consultation with the Board



CLAUSE 26

THA f Clause 26 of the Ilill be arnended by-

(a) deleting the rvord "be" appearing immediately after the words "register as" in sub-
clause (1);

Justification: --lo correct a typographical error'

(b) deleting the words "registration with the Social Flealth lnsurance Fund" appearing in
sul>clatrse (5) and substituting therefor the words "compliance with the provisions of
section 26 and 2i on registration and contribution".

Justification: To enable the enfblcernent of the nrandatory registration and contlibution to
the Social I-Iealth Insurance Fund.

(.) by inserting the follorving new sub-clatrses inrrnediately after sub-clause (5)-

"(o) A person who is a non-Kenyan that intends to enter the territory of Kenya for a
period of less than twelve nronths shall be requiled to be in possession of a travel health
instrrance cover designated by the Cabinet Secretary."

(z) 'fhe Cabinet Secretary shall establish the policy, r'egulatory or adnrinistrative
nreasures to give efibct to sub-section (6).

Justification: To nrake it rnandatory lbr all lbreign nationals visiting Kenya on short term
stays (less than l2 months) to have a tlar.'el instrrance cover fbr the pul'l)oses of'protection of
public health especially during health-related ernergencies. Many countries have
irnplemented mandatory travel insurance especially after the Covidlg pandemic including
trgypt, Rwanda, UAE, Rtrssia, Saudi Arabia and the entire Schengen region.

CLAUSE zz

THAT Clatrse 2i of the Bill be amended by deleting the word "ten" appearing irnnrediately
after the words "equal to" in sub-clatrse (0) and substituting therefbr the word "two".

Justification: The proposed penalty o1'ten percent fbr fhilure to pay contributions is too
punitive.

CLAUSE.go

1-HA f Clause 3o of the Bill be anrended by deleting the word "nray" and substituting therefor
the words "shall in consultation rvith the Iloard ".

Justification: To make it mandatory fbr the Cabinet Secretary to make legulations on
irnplementation of the Enrelgency, Chronic and Clitical Illness Irund tqron consultation with
the Board.

CLAUSE s T
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TI{A-f Clause .3 of'the Ilill be amended by inserting the fbllowing new sub-clause
immediately sub-clause (z)-

"(s)The Authori may, with the approval of the Board and in consultation with the Cabinet
Secretary, pro enhanced benefits schemes and packages

Justification: -l make provision fbr enhanced benefits schemes and packages for retired civil
servants and pu ofticers who rnay not be covered by private medical insurance providers.

CLAUSE 34.

THAT Clause of the Bill be an-rended in sub-clause (z) by inserting the words "and is liable
to a fine not exceeding one million, or to imprisonment for a term notupon convrctt

exceeding two or to both" immediately after the words "commits an oftbnce"

Justification:
the Authority

o provide the penalty for the oflbnce of displaying an identification issued by
thout the permission of the Authority

CLAUSE 35

THAT Clause of the Bill be amended-

(a) deleti sub-clause (3) and (4.);

Justification: management is a core function of the Social Health Authority

(b) ren ng the existing sub-clause (+) as (s)

Justifica This allows for proper sequencing in the clause.

CLAUSE 33

THAT the I be amended by deleting clause 38.

Justificati The Social Health Authority is not expected to have a surplus of funds as all
funds will expended towards provision of health services

CLAUSE

]'HA-I'Cla 4,o of the Bill be amended in sub-clause (+) by deleting the words "or in
pursLlance

Justificati

an authorization of the Board"

t Act, No. l8 of "zotz

CLAUSE I

THAT CI +t of the Bill be amended by deleting the proviso in sub-clause (z).

Justifica n: The pror.iso is strperfluous as limit on administrative expenses is provided in
sub-c

To enhance financial accountability as contenrplated under the Public Finance



PART VIII be amended by deleting the word "Committee" and substituting thelefor the
word "Tribunal".

Justification: To establish a Tribr.rnal to handle disputes related to social health insurance
which are complex and specialized in nature.

CLAUSE ++

THAT Clause +5 of the Bill be amended by-

(a) deleting the word "Committee" wherever it appears and substituting therefol the
word "Tribunal";

(b)
(c) inserting the following new sub-clause immediately after sub-clause (z)-

"(3)A pel'son who is not satisfied with an order made by the Tribunal under subsection
(z)may appeal to the High Court within twenty-one days fi'om the date the order was
made."

Justification: To establish a Tlibunal to handle disputes related to social health insurance
which are complex and specialized in nature. To provide for redress to the High Court.

CLAUSE +S

THA-| Clause +5 of the Bill be amended by-

(a) deleting the word "Committee" wherever it appears and substituting therefor the
word "Tribunal"'

(b) in sub-clause z by-

(i) deleting the words "Cabinet Secretary" appearing in
substituting therefor the word "President";

palagraph (u) and

(ii) deleting the words "Cabinet Secretary" appearing immediately aftel the word
"appointed by the" in paraglaph (b) and substituting therefor the word "Judicial

Service Commission";

Justification: To establish a Tlibunal to handle disputes related to social health insulance
which are complex and specialized in nature.

CLAUSE +o

THAT Clause 4.6 of the Bill be amended by deleting the wold "Committee" whelever it
appears and substituting therefor the word "Tribunal".

Justification: To establish a Tribunal to handle disputes lelated to social health insurance
which are complex and specialized in nature.

CLAUSE +s

THAT Clause 48 of the Bill be amended in sub-clause (t)by-
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substitu

words "continue to" imntediately after the words "undet'this Act shall";

words "developed pursuatrt to the reler,'ant written larv"

emphasize that the existing systems will be leveraged upon in digitization
the Bill

of the Bill be amended-

e (t) by deleting the words "one million" appearing in the proviso and
therefor the words "two million".

use (5) by deleting the words "five hundred thousand" appearing in
(a) and sr"rbstituting therefor the words "two million".

oenhance the fines to make them more deterrent and to make them
the offences committed under the Bill.

ng the following new clause immediately after Clause 49-

Rec:overy surns due undel this Act 4,9A. (l) The court before which any
person is convicted of an offence under
this Act may, without prejudice to any
civil remedy, order such person to pay
to the Authority, as the case may be, the
arnount of any contribution or any
other sum that was not obtained in a

lawful manner, together with any
penalty found to be due from srrch
pel'son to the Authority and any sttnl so
ordered shall be recoverable as a fine
and paid into the Funds.

(2) All sums due to the Authority shall be

recoverable as debts due to the Authority, and
without prejudice to any other remedy, may be

recoveled by the Authority summarily as a civil
debt.

(s) All criminal and civil proceedings under this
Act r"nay, without prejudice to any other powel in
that behalf,, be instituted by any olficer of the
Authority.

(+) All sums lecovered by legal proceedings in
respect of monies which should have been paid into
the Funds shall, when recovered, be paid into the
Ftrnds.

(5) Despite any other written law, the assets of the
Funds shall not be liable to attachment under any
plocess of law.



Justification: -lo give the Autholity power to l'ecovel nronies Iost or dtre besides the paynrent
of the fines imposed under the Bill.

CLAUSE So

THAT Clause 50 of the Ilill be amended in sub-clause 2 by deleting the words "which shall
be within a period olone nronth fi'om the date of submission of the claim; and" appearing in
paragraph (e).

Justification: The timefi'ame of' settling claims ought to be set out in the proposed
regulations.

CLAUSE 52

TIIAT Clause 52 of the Bill be amended by deleting the words "risk spreading and appearing
immediately after the wolds " in respect to rish" ".

Justification: -l-he Social Health Insulance F-und, being a social ftrnd with one pool, is not
supposed to provide enhanced schemes and as such thele is no need for rish spreading.

FIRST SCHEDULE

TI{A-| the First Schedule of the Bill be amended-

(o) by deleting paragraph z(z).

Justification: There is no need to expressly pror.ide for the power of the Board of the Social
Health Authority to dispose any of the assets that will vest in it as this is within the irnplied
discretion and control of the Iloard.

(b) in paraglaph 5 by-

(i) deleting sub-paragraph (t);
(ii) renunrbering strb-paragraph (z) as paragraph 5;

(iii)deleting the words "Notwithstanding the provisions of subparagraph (t)" in the
renumbered sub-paragraph (z)

Justification: The Ilill as proposed fbr amendment has made provision fbr enhanced benelits
schemes and packages for retired civil servants and public ofllcers who rnay not be covered
by private rnedical insurance providers.

(c) irr paragraph 6 by deleting sub-paragraph ("2),(s) and (+) and substittrting therelbr the
following nerv strb-paragraphs-

(z) Strbject to strb-palagraph (s), the officers and inspectors appointed fbr the
adrninistration of the I.rrnd in ofllce on the appointed day shall be deemed to be oflicers

and inspectors appointed by the Authority undel section 17 of the Act.

(s) Notwithstanding the pror.'isions ol subparagraph (2), within twelve nronths after'

the appointed day, the Atrthority shall review the qualifications of all persons deemed

to be employees o1'the Autholity under strb-paragraph (z) and may retain those fbund

suitably qualified for enrployment by the Authority sub.f ect to-

a
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THAT the
paragraph (t)

"(a)Unless an

be by conc

Justification:

t

t
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(u) . persons opting to remain in the service of the Authority; and

terms and conditions of service (not being to the disadvantage of such

ons) as may be agreed with the Authority

(+)Any not retained by the Authority under sub-paragraph (s) may exerclse

(b) .

his or

(u)

(b)

(5)
paragr

with the

to either-

from the service of the Authority; or

redeployed within the public service.

an employee enters into an agreement with the Authority under sub-
(s), his or her service with the Government shall be deemed to be

without the right to severance pay but without prejudice to all other
and benefits payable upon the termination of his or her appointment

t.

save the current staffof NHIF in accordance with fair labour practices

ULE

nd Schedule of the Bill be amended by deleting sub-paragraph (s) of
substituting therefor the following new sub-paragraph-

us decision is reached, a decision on any matter before the Board shall
of a majority of all the members present and voting at the meeting."

provide for decision making by a majority in the Board.



Annexure 1: Minutes of Committee sittings



MINUTES OF HUNDRED AND T\MELFTH SITTING OF THE DEPARTMENTAL
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 : PRELI

was called to order at lo.oO a.rn. witlt a wot'd of player by The Hon. Dr. Pultose

- Chairperson, introductions were theu dorre.

MIN. NO. ITA/D C-H/ C,OT,S / qg S: CONSIDERATIO}{ AND ADOPTION OF THE
REPORT ON THE DIGITAL HEALTH BILL.2O23.. NATIONAL ASSEMBLY BILL

BY THE HON

tlre commitfee considered and adol:ted its report on the Social Ifealth Insut'ance Blll.2,ozs

National ACsembly Bill no. 51 of 2023 by I-Ion.I{irnani Ichr-urg'wah Leader of the Majority
Party wittl the following observations and recorrmen<lations.

The adoptidn was proposed and seconded the Ifon. Sr"rrrkuli JLrlius Leltalteny Ole, EGI{,
trBS, M.P and the I{on. Kibagendi Antony, respect:,vely



N NA/DC-H/

l . 'l-hc Clornrnittc.c Iravins c:orrs irlcrccl thc l)ieita l l lcalth Ilill, cOz:;, National Asscnrbll, Ilill
No. 57 of'202.9 ancl .srtbnrissiorts li'ottt staltelrr>lrlels rnacle the lbllou'ing'ol;sclvations:

(a) 'l'hc Ilill estal;lisltes a conrplehcrrsivc intceratecldigital hcalth infirrrnatiorr systcnr
in firlfillrrtcrrt of'section l05 of'thc Ilcalth Act, No.9l o1'2017 u,hich olrli{ratcs the
Cabinet Sccl'ctal'y to t-stablislt an integratetl conrlllchensivc hcaltlr infbrrnati<lu
systell) t'elatirtg to tltc natiottal {lovcl'r)r1}ent health lirnctious arrtl to ever')/ coLrnty
attcl itt t'cspect of thcir corrrttl, firnctiou.s.'l'hc Ilill tlrelefble scclts to con.soliclate
and hat'tnonize infbrnration obtained fiom both levels of'govelnment;

(b) The Bill sets the tnitritnrtnr staudards a1;plicable fbl the establishurent and
uraitrtenance of'digital health infoluration systenrs. It firlthet' ltrovides thc
tnechauisnr fbr inter'-connectivity betu,eeu each corrnty infbrniation systern ancl
thc national systcnr.'fhis rvill assist lloth levcls r>l-governrrrott in c<)rrring^ rrlt u'ith
col)stunel'-firctrsccl anrl pt'evt'rttion-oricntcd r:arc at all levcl.s <lf'Ircaltlrcarc sen'i<'r.s
u,hich rvill rrltirrratell, 1'",1.,.',. thc diseasc brrrclen in thc cotrrrtr';';

(c) 1-hc Bill facilitates thc lcalizatiou of'thc ri{rht to 1>rotcctiou ol;>ersoual infbrrrratiun
as gual'al)tt'crl rrnclcl Alticlc lit of'the ('orrstitrrtion ol'I(r'n.t,a,9olo arrrl trrrrler tlrt'
l)ata l)t'otct'tirltt .'\t't. No. 'r l,of'9olS).'l'lrc c'nactrrrort of'thc l)ata l)r'otcctiorr .,\ct,
No. 2-1. of'g<-ttu prcseutccl rrcrr challcngr'.s Ibl the healtlr .scctol in licnl'a as tix:
sectot' hantlles scttsitive patient clatzurvlxrse plotection rcqtriles urt>r'c safbgrrzrrcls.
'l'he Ilill therefbre fills this gap u'hich is clucial in light of thc firct that 1>r'ir.acy
concellr.s aud data breaches are lto\\, nrolc ytlevalent;

(d) 'l'he IJill enhances the health clata sovelnzlncc franteu,orlt in the corrntry lly
reqtrit'itte hcalth cat'c llloviclcrs artd hcalth facilitics to aclopt nrer:hzurisnrs to cnsrrre
thc safbty and sccrrrity of';laticnt inftl'rnatiou. It also uivcs l{c'uyans the ability to
havc nrore contr'<ll over their pelsonal data palticulally in hcalth facilitie.s as thcy
nrrrst Plovicle consent befble thc collection, 1tr'<>ccssing aud shaling of' thcir'
personal health lelated infolnration; irucl

(e) The Ilill firlthel regulates thc 1>t'ocessing of'hcalth data and in palticulal health
data that contains sensitive personal data, throlrgh technological mediuurs such
as telemedicine. In this lcgard, thc Bill requiles health care plovidels and
technology platfolms that oflbr telernedicine to put in place several safbguards
including anonynrization and de-identification of sensitive pelsonal data. In this
u,zry, thr: Ilill has cotne in to t'egrrlate the lalgely unresulated telenreclicine ancl e-
healtlt Platfillrns anror)g otltet's s'hich u,ill grralarttec the sa{i't1, of'l{cnyans rrsiug
srrch ;llatfbrnrs.

MIN. NO. NA/D C-H / q,o2,s / q,sz {OMMI.I.TEE RECOMMENDATIONS

Ulrorr corrsidelinu thc l)iuital I-lealth tlill, zozg, National Assenrbly Bill No. 5i of 2o2s
aud subrnissions fl'our stalteholclels, the Conrnrittee leconrurencls the fbllou,ing
amenclnrents:

Clause z of the Bill be arnended to align these definitions rvith the I{ealth Act, No. 2t of
2Ol7.To provide for sitr-rations rvhcre a pelson is incapacitated.



l

TIre words "pseqidonymisation" and "pserrdo-anonymization" al'e synonymous howevet' the
latter has been uiecl in the Bill.

And to propostd definitions ale not defined and yet they are r-rsed in the Bill.

Clause s of thi Bill be amended by in palagraph (h) by inserting the words "witliin and"
immediately aftier the words "heaith facilities;.To provicle shaiing of data locally and
intelnationally. i

Clause 7a of thp Bill be amended by deleting the term "Authority" appearing in sub-clause
(z)(a) and substlturting therefor the term "Agency "since Clause 5 of the Bill establishes the
Digital I{ealth dgency.
Clause zb tertn "Cabinet Secretary" appearing in palaglaph (a) of sub-clause (z) and
substituting thprefol the telm "National Assembly";.The decision to charge or disposal
immovable proferty requires the approval of the National Assembly.

Clause e of the]Ritl be amencled.The Board Chairs of State Corpolations are appointed by the
President and to increase the representation of the cor"rnty governments in the Board of the
Digital HealthjAgency as health is a devolved function under Part2 of the Fourth Schedule
to the Constitution.

Clause r r of tli" Bill be amended by tror accountability, the CEO to be recruited thlough a

competitiv" p{o"".. and to provide for the involvement of the Salaries and Remuneration
Cornmission thich is responsible for advising the national and county governments on the
remuneration hnd benefits of all public officers under Article 23o of the Constitution.

Clause tz of ttire Bill be amended to ensnre that the CIIO has a high level oftechnical expeltise
required of tlie specialized entity established in the Bill to specify that the Chief Executive
Oflicer is th{ accounting officer of the Agency in cornpliance with the Public Iiinance
ManagementAct, No. l8 of 2,otz.

l

Clause 13 of the Bill be amended by inselting the following new sub-clauses immediately
after the ren{mbered sub-clause to make provisions for the qualifications and functions of a

Corporation $ecretary of the Digital I{ealth Agency.

PART III 
i

THAT PART III of the Bill be renumbered as PART IX of the Bill and be moved to the
proper sequ$rce.Financial provisions usually come after the substantive provisions of the Bill.

Clause rS oflthe Bill be amended by inserting the fbllor,r,ing nerv paragraph imrnecliately after
paragraph .To provide fbr levies as a sotu'ce of money fol the Agency.

Clause 20 of the Bill be amended to enhance financial accountability as contemplated r-rnder

the I)urblic I]inance Management Act, No. 18 of q,oZ,.

NE.W CLAUSE the Bill be amended by inselting the fbllowing new clanse imrnediately a(ter
clause 20-I'b provide additional checlts and balance on investments to be done by theDigital
Ifealth Agefircy.

Clause % bf the Bill be arnended by inselting a new palaglaph imrnediately after paragraph
(S) For qfality purposes which will ",r.rr" thai oniy lice,-rsed healih prodLrcts ancl

technologids are used in the country.

a



Clause z5 of the Bill be amended by inselting a new 1>araeraph imrnecliately aftel sub-clause
(a)To nralic pt'ovision lbr scnsitivc'persorral lcvel health rlata that has beerr stripq>ecl of'
pet'sonal iclcntiliable infbrnratiou.

Clatrse 3l of'tlrc Ilill be antenrtccl in srrb-clarrse (z) by inseltins tl)o fbllo\r,ins nerr'palagraph
irnnrccliately after srrb-clarrst: (b)Fol alitrnrrrent u,ith the plovisions <>f'the Data Protc'ctiou Act,
No. 2-l,of'zotst.

CLAUSE 39 of the llill bc anrenrlecl I>y clclctinu thc u,orcl "clate" a1>I>earing irrrrnr:cliatcl),aftcr'
the u,ot'cls "intcelity of'the" in sub-clarrsc (t) ancl substitrrtins thcrelbl thc rvorcl "clata".To
correct a tyltoglaphical en'or'.

Clatrse 4,0 of the Ilill be amended by deleting the ex1;ression (t).To correct a n)inor ellol in
dlafting.

Clatrse {,t ol'tltc l}ill be anrerrclecl lr1, fbr"l-lrc plovision orrsht to covel all cateq'ories ot'hcalth
clata anrl to Sharirre of'clata is a grave llreach antl to al.so to cnlranr:c the li nes to rrralte therrr
ntot'e cleterrcut ancl cor)Ilr)cllsr.llatc to the oflbnccs o1'nrishanclling health clata.

Clattse'1,8 of'thc Ilill be arnertclecl by dclctins the terrn "the" appealinu in srrl;-clatrsc (t)anrl
sttllstitrrtirtg tlrt'r'efllr tlte tt'r'rrr "'l-hc".-lir t'olrcct a rrrirror crr'or iu rlraftin{r.

Clarrse :1,9 of'the Ilill be anrendecl in srrb-clarrse Iior alignnrcnt u,ith clarrse Iiu ot'the Ilill on
pt'ocessingof'personal clata relating to a urinol or a l)cl'son s,ithcltrt caltacity.

Clarrse 52 of the Bill be amended to specify that the requirenrents in palauraphs (b)-(d) in
sub-clatrse (z) only apply in the case of health research or the conduct of a post-r'uoltern. Thele
is also neec[ to clevelop lcgrrlatiorrs firl health torrlisnr in corrrpliance u,ith scr:tir>n l()l,of'thc
Flealtlr Act, No. 2l of'2o17 and as allrrclcd to in the n'rarginal note ot'clause 52.

clause 55 of the llill be deletecl. I'he Meurbers of'the Roarclof the Digital Flealth Agency are

bound by the Con.stitrrtion, the l)ata Plotection Act, No.2-1,of'gOtsi and the Oath of Secrecy
signed rrncler the Olllcial Secrets Act, ca1>. 187.

CLAUSE 57the Ilill be amended by deleting the u,old "otherwise" appearing irnmediately
after the words "to any person' appearing in sub-clause (t) and substituting therelbl the rvord
"other". To Correct a minor errol'.

Clarrse 59 of'the Ilill be aureuded to enhauce the fines to r:rake theur nrole cleterrent ancl tr>

make theur cor))nrellsr.lrate to the ollbnces coururittecl rrucler the Bill.

NE\M CLAUSE

TI-IA'| the Ilill be atnendecl bf i,rr"r',',rg the fbllou,ing neu, clatrse inrrnediately altel clause 6l
to tnalie provision on u,hat ltappens to existing health data uranagenrent fi'anrervorlts in the
cotrntry.

MIN. NO. NADC-H/2O23I438: ADJOURNMENT



t

a

t

a

).

There being
a.m.

HON. DR.

iness, the Chairperson, adjourned the meeting at exactly 11'9o

4 D1 leo13sig, ....Date

PUKOSE, M.P.

, DEPARTMENTAL COMMITTEE ON HEALTH
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!v4TH

I
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ry Mageka

The meetin$
Robert, M.E

PRELIMIN

was called to order at lo.oo a.m. with a word of prayel by The I-Ion. Dr. Pr.rltose

- Chairperson, intloductions were then done.

TI AND ADOPTION OF
REP THE SOCIAL HEALTH INS CE BILL.q,oz.9 NATI ONAL

BILL NO. 58 OF
PARTY

Tlre commi tee considered and adopted its report on the Social Ilealth Insurance Bill.zo},s

National A$sembly Bill no. 57 of 2023 by I{on.l{imani IchLrng'wah Leader of the Majority
Party wit{r the following observations and t'ecommendations.

The adoptibn was proposed the Ilon. I.enguris Pauline, M.P and seconded IJon. Muge

Cynthia Jepkosgei, M.P respectively.

I}



MIN. NO. NA/DC-H/2O23I4.3 I: OBSERVATIONS

(a) The ilill resulates the provision of'social health insurance u,hich u,ill reclrrce the
r:rtt't'ettt lriglt costs oi'orrt-l1<lr:ltct ex1>t:rrtlittrr'(f on lrcaltlrr:ale l;1, l{cn1,ans. In cloing
tltis, the Ilill crr.srrre.s thc firlfilrrrcnt of-tlrr: econorrric; an<l social riglrts grraranteerl

ttttclet'Alticlc l,i] of'the Cl<>rrstitrrtiorr o1'I{en1,a, 2Olo in 1;artir:trlar the right t<> tlrr:
highest attainable standarr.l o1'hcalth ancl the riglrt to social scctrrity;

(tr) fhe Rill Provicles fbl thc covcll'agL'r>i'costs of'c'rrrcrgr:nc),tlcatrrrent, critical illnc..s.s

ancl chrt>nic illness thr'orrglr tlrt: establishurcnt of'the I.)rrergcncy, Cllrr'onir: ancl
()'itical Illuess Iirrnr[.'.1-lti.s I'trnrl i.s Plcrni.sed r>rr the C]onstitrrtion of'l(eu1,a,2olo
u,lticlt pt'ovi<les that a pcl'son shall not bc. clcniecl cr)r()l'gcr)cy rrrcclical trr:atnrcnt;

(c) The I3ill pronrotes the attzrinnrent olUniversal l-Iealth Coverage in the country a.s

it seelis to ensut'e that all Itcnyans have access to aflbrdal>lc and conrplehensive
quality health service.s. 'fhis is through the 1>r'ovision ol a health covel' fbl olcler

])el'sons, incliqents ancl other vrrlrtet'allle I)el'sons in society inclrrclirrg the 1;ersons
in larvftrl cttstocll'. In this u'a1', tlte Ilill is tltcrcflrrc alignerl to tltc (lonstittrtiort of
l(etrl'zt,20l0 rvhiclr t'erltrilr:s thc g'ovct'nrrrent to 1>r'ovickr all1lr'ollriatc social sectrlit;'
to l)cl'solrs s,lro arc rrnablc to strpport tlrr:rrrsclvc's and thcir dcllcnclants;

(<t) 'I'he Ilill rcpr:als thc National Ilcalth Irrsrrrance I'rrnrl Act, No. 1) ot'l9f)s ant[ scelis
t() s('l)ilrate tlre tirnctiorrs of'r't's^i.strirti<lrr, t'lairrrs l)r?lllirg'('l)rcrrt, t'rr.tpanc'lnrort arrtl

disPtrtc resolrrtiorr thirt rvr:r't: bcing Pcr'lblurccl b)'.sirrgrrlar cntity.'I'his scParatiou
u'ill eultauce cfliciency thr'<>trtrlt lr:c[rrr:tion of'adrninistlative costs;

(e) fhe llill also nraltes the Social l-lealth r\uthority a strategic purchaser cornparecl

to the National I-lealth Insulance Irrrnd rvhich has been a 1>assive 1;urchaser'. 1'he
Ilill thcrefirrr: plovides fbr the activc identiflcation of the sets r>f Ix:alth sr:r"''ices to
ivhiclr tlte ltoptrlation is entitled, cltoosittg of'llr'ovidcrs fi'ottt u,ltottt set'r'ices u,ill
bc lltrt'chased, dccidine horv these scn,ices shoulcl lte prrrchascd, incltrding
contractrrzrl alrzrngenrcnts anrl nrechanisnrs of'payiug 1>r'ovidcrs. With this, the
Social Ilealth Atrthority u,ill be responsive to thc health needs of' as coutcnrl;lated
in the l{enya Universal Ilealth Cor.elagc l)olicl', 2O20-2O.3O; and

(f) fhe Ilill is lurther aligned to the l{enya Ilealth l,'inancing Strategy, 2o2o-2o3o
whose goal is to ensule adequacy, efliciency and fairness in the financing of health
services in a mernner that gualantees all Kenyans access to essential high qtrality
health services they require. 'l-he Strategy calls fbr the prioritiz.ation of'
tnechanisnts to pool l'esoul'ces ilr a ntannel that ensr.lres efticiency ancl eqrritl,
throrrsh crc'atiou of'sevelal Po<>ls r>1'lirncls incltrcliue the social health Pool to nrect
thc costs of' hcalth scn'iccs in l{cnya. In lirrtherance ol' this, the Strateul,
recon'rnrend.s the cstablishrrrent ol' a firnctional and arrt<>uornotrs l{enya St>cial

Llealth Instrrancc Iitrrrcl ftrr the tnanagenrerlt of' the nranclator'1,-poolcd health
rcvcllr.rc's ncedccl lbr crrlativc aucl rchal;ilitative csscntial sclvices. 'I'he stratcuy
frrrthet' l'eco{lni/.es t}rat a single social health instrrance firud, governed lly an

inclepenclent boarcl ancl strl;lloltcd by a conrlletent nranagcurent, is thc plefbrlecl
institrrtionzrl nrechanism lbr rnaudatory insurance, as it linrits aclnrinistrzrtive
expenses, which are usually high rvith multiple social health insurance fiurds.

{,



2023/

Upon considerirlre
of q,oq,s and subrfri
amendments: l

the tlre Social l-Iealth Insurance l]111, zoz3, Natior-ral Assembly Bill No. 5s
ssions frorn staheholders, the Comrnittee recommended the following

of the Bill be amended to malte it mandatory for the Cabinet Secretary to malte
o[r implementation of the Primary Ifealthcare Fund upon consultation with the

Clause 26 o the Bill be amended as per the repolt.

CLAUSE 9; Cla,h.rse z of the Bill be amended as pel the leport.

Clause + ;of thf Bill be amended by deleting the word "investing" appearing irnmediately
after the word "l'eceiving" in sr-rb-clause (z)(c).

Clause 5; of ttr,b Bill be arnended by deleting palagraph (d) and substiturting therefol the
following new palagraplr

Clause o ;of ttfe Bill be amenclecl by deleting the term "Cabinet Secretary" appearing in
paragraph (a)o[sub-clause (z) and substituting therefor the term "National Assembly";

l

Clause z; of thf Bill be amended to specify that the Board member will be dlawn fi'om the
consortium of$ealth care providers for overall representationTo prevent a person that
Clause s of thd Bill be amended to malte directors, officers or shareholders of private health
facility eligible]for appointment as membels of the Board of the Social l{ealth Authority.

Clause s of th{ Bill be amencled to prevent misuse of t}ris provision as it is impractical to get
permission to pe absent fi'om a Boald meeting fi'om the President.

l

Clause 14, su[-clause(a) (r)i,ii, and sub-clause (+) of the Bill be amended as per the
repolt.

Clause ro of dhe Bill be amended to correct a minol elrol in numbeling of the sub-clauses.

Clause t7 of $he Bill be amended to provide fol the involvement of the Salaries and
Remuner-atio{ Commission.

Clause 2,2, of [he Bill be amendecl t]re National Assembly appropriates funds for expenditure
by the nation{l government and other national state organs under Article g5 of the
Constitution. i

Clause 24
regulations
Board.

q

Clatrse % df
contributionN

I

the Bill be aurended the proposecl penalty of ten percent for failure to pay
is too pr"rnitive.

Clause so o[ the Bill be amended to malte it mandatory for the Cabinet Secretary to malte
regLrlations pn implernentation of the E,rnergency, Chlonic and Critical Illness Fund r-rpon

constrltation with the Boald.
l

Clause 3l ff the Bill be amended to malie plovision for enhancecl benefits schemes ancl

pachages lof retired civil servants and public oflicers r,vho may not be covet'ed by private
rrredical ins ulance nrovidels,i'

l

I



Clause 34 of the llill be anrendecl to provide the penalty fbl the oflbnce o1'displaying zrr-r

identi{rcation issued by the Authority rr,ithout the pelnrission of'the Authority.

Clattsc 35 <tl' thc llill be arrxrnrlt'rl lrl,rlt'k'tius srrb-r:larrsc (ll)and (t);

Clarrse 38 of'the Ilill be anrendcd lry clcletins the clatrse.'l'lrr: Social Ilealth 1\rrtholity is not
exl>ected to have a sru'llltrs of'lirnrls as all firrrcls rvill bc exlleurlecl tou,ald.s lrrovision ol'st:r'r'ir:es.

Clausc 4,o of'the Ilill be :rrrrr:nrlerl to cnhanr:c fluancial ar:cotrntability as cclntt--rrr1;latr:rl rrncler'
tlre PLrblic Iiinancc Manaqenrr:rrt Act, No. l8 <>l'2012.

Clause .11 o{' the Ilill bc aurcnded.'l'hc pt'oviso is strpcrfltrous zrs linrit ou adtninistt'atir.c
expenses is provided in sub-clause (z).

l']Alt'f VIII be anrendecl by deletine the rvold "Comrnittee" ancl substituting thele{br the u,old
"Tribunal"to establish a'fribtrnal to handle disl;rrtes related to social health ir.rstu'ance vvhich
are conrplex ancl spccializcrl in natrrrr'.

Clausc 4,,, of thc llill bc anreuclccl to establish a'l'r'ibrrnal to hanclle disl>rrtes lelated to s<>cial

health irrsru'ance l,hich ale c<>nrplcx ancl sllccializ.crl in natrrre.'1'o pror.icle lbr redress to the
IIieh Cotrlt.

Clarrsc ,1 5 o| tlre Ilill be anrerrclcrl to cstalrlish a 
-l'r'ibtrrral to harrrlle rlisprrtcs rcl;rtccl to sot'ial

health insrrlance s'hich arc conrl>lex ancl sllecializ.ecl iu natrrre.

Clause 49 of thc Ilill be arnencled to enhance the flncs to rnalte thenr urore cleterreut and to
rnalte thenr colrlnrcnsulate to the oflbuces comnrittcd trnder the Ilill and to give the Authority
po\\,er to t'ccovcr nronies lo.st <lr drre bcsidcs thc pa;'nrcnt of'thc fincs inrposccl rrndel thc I3ill.

Clausc 5o of'thc Ilill be aureuclccl iu srrb-clausc 2.'l'he tirnefi'anrc of'settling clainrs otrght to
bc set orrt in thc prollo.scd lcgrrlations.

Clatrse 52 of'the llill bc anrcuclecl thc Social I-Iealth Insrrrance Iiund, beiug a.social tirncl il'ith
oue 1lool, is not srrl;posecl to provicle enhaucecl scltctnes aucl as srrch there is no neecl fbr lislt
spleading.

FIRST SCHEDULE

TIIAT the Iiirst Schedule of the llill be amended-

(n) lry deleting paragral;h z(z).

Justification: 'I'here is uo neccl to ex1;r'e.ssl;, provicle fbr thr: I)o\\'ol'of'the Boarcl o1'the Social
Ilealth Authority to clisposc any of'the asscts that rvill vest in it as thi.s is rvithin the irrrpliccl

cliscletion aucl cr>ntrol of'the lloard.

(b) in parauraph 5 b1'-

(i) cleletin.g strb-paragraph ( t );
(ii) r'enurnl;ering sub-paraelaph (z) as 1>araeraph 5;

(iii)deleting the words "Notwithstanding the provisions o1'subl>aragraph (t)" in the
renurnbered strb-1>aragral>h (z)

,-



a

Justificatio.r, T[," Bill as proposed for amenclment has made pt'ovision for enhanced benefits
schemes and padkages for'^retired civil servants and public olh".r. who may not be covet'ed
by private medidal insurance providers.

(c) in parag{aph 6 by deleting sub-paraglaph (z),(s) and (+) and substitr-rting therefol the

followin$ new s ub-paragraphs-

(z)Subje{t to subparagraph (3), the oflicers and inspectors appointed for the
adminis(ration of the Fund in office on the appointed day shall be deemed to be oflicers
and insppctors appointed by the Authority urnder section t7 of the Act.'

(s) Notlvithstanding the provisions of'subparagraph (2), within trvelve months after
the app$inted day, the Autholity shall review the qualifications of all persons deemed

to be enfployees of the Authority under sr"rbparagraph (2) and may retain those found

suitablyiqualified for employment by the Authority subject to-
(a) such pel'sons opting to remain in tl-re set'vice of the Authority; and

(b) Juch terrns and conclitions of service (not being to the disadvantage of sr.rch

persons) as may be agreed rvith the Ar-rthority.

(+) Anyiemployee not retained by the Authority undel subparagraph (5) may exercise

his or her option to either'-

(a) letire fi'om the service of'the Authority; or
(b) P" r'edeployed within the public service.

(5) Where an ernployee enters into an agreement with the Authority undet'

subpardrgraph (3), his or her service with the Government shall be deemed to be

termin{ted without the right to severance pay but without prejudice to all other
remr-rn{ration and benefits payable upon the termination of his or het' appointment
with thfe Government.

Justification: To save the current staffof NI{IF in accoldance with fair labor,rr practices

SECOND SCHEDULE

TIIAT the $econd Schedule of the Bill be amended by deleting sr.rb-paragraph (s) of
paragraph (r)]and substituting thelefor the following new sub-paragraph-

"(s) Unless a frnanimous decision is reached, a decision on any mattet'before the Board shall
be by concunfnce of a rnajority of all the members present and voting at the meeting."

l

Justificatio.rf To provide for decision mahing by a majority in the lloard.

MIN. NO. NADC-H/2,O2, / q.SS: AD.IOURNMENT

There being Chairperson, adjourned the ureeting at exactly 7.3o

A.m

Sign .....1)ate
J Dq'- 20 f<,--

HON. DR. ROBERT PUKOSE, M.P.
I

CHAIRPEN]SON, DEPARTMtrNTAL COMMITTEE ON HEALTH

t
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MIN. NO. NA/D C-H/ ZOZS / CgE: PRELIMINARIES/INTRODUCTION

In the irrtnteadite abscnce of the chair'person ancl vice-chair'person, rrrenrlters ltresent electccl

thc I-lon. l)r'. Nl,iltal .latrtcs Waurbrrra, N{.1) to chair the rrret:tirrg, I)ul'suilr)t to stanrlirrt1 orrler'
No.l88. Ilon. l)r'. Nyiltal.lanrt:s Wanrbrrrzr, M.l'callcrl thc nrceting to orcler at lo.Soarn ancl

.said a pl'ayel', fbllorvecl [r1'a r'orrncl r>f iutroclrrctiou.

MIN. NO. NA/DC-H/2,023/,1.26: TI.IE KENYA PRIVATE HOSPITALS
ASSOCIATI ONS SUBMISSIONS

'fhe Kenya Association of Privatc I{ospitals (KAPH) strbnrittecl as fbllou,s,
(a) Anrcnclrtrcrtt of'(llarr.sc 2 by replacinrl'the clefinitiou of"'c:hlonic illucss" to nrcan "a

serious and potentially lifb-threatening condition that clemands urgent rnedical
intelvention and can have a severe adverse impact on a J)erson's health, u,ell-being,
and quality of li{b";

(b) Arnendrnent of Cllause 2 to rnaintaiu the ternr "health care provicler'" ancl not using
it intcrchangeabll,s'ith "health care selviccs" anc[ the fbrnr<:r'shoulcl be a<loptcrl in
Iiue u,ith the Ilcalth Act, 20l? ancl clcletiorr of'the u,orcl "lrealth t:ale services"
u,hcx: it is rrsecl to rrrean healthcare pt'ovirlers;

(c) l)eletion o1'the cleiinition ot'the telrrr "sporrst:" arrcl strbstittrtiou u'ith "thc rvifi'or'
Ir rr.sbitrrtl ot' a corttrillrrtor"'.

(cl) Arncnclnrerrtt o1'Cllause 5 (cl)b1'aclcliug a ne\\,1>t'ovision to the eflbct that "a turifornr
contl'zrct fbr hcalthcare Ploviclels rvith increrrrcutal essential pacltages be signecl as

one goes up the levels in private hosllitals. ll'his rvill provide the minimunr
requiretnents fbr contracting and checklist 1>er incremental level of health care and
servicr:s as opposccl to ctrlrcnt clisclirrtinatory NIIII'- rrroclel that negatcd carc rr1>

the lcvels fbr plir.ate hospitals;

(e) Anrendnrent o1'Cllarrse 6(2)(") lry replacing the u,orcl "healthcale 1>rovicler'" u,ith "a
re1>r'esentative of the consortitrnr of healthcare provider associations";

(f) Deletion of'1>r'ivate health facility in Clatrse 8(2) (d) sincc they ale elieible under
the plovision of'clause z(h)(iii);

(g) Deletion of Clause t4,(1Xb) that the CIIO ought to be an Advocate of the I-Iigh
Court of Kenya since the CliO shotrld have a health-r'elated backglound;

(h) Expouncl on "hou, the scrvices shall bc 1>ut'chasccl" in clarr.se 20 ancl "l)ul'l)osc o1'the
fund" in clause zo (a) , (zo b), (zs a) ancl clause 28;

(i) Anrenclnrent of clzru.se 20( cl) to clcfinc the deaclline lbl settlenrent of clainrs by the
Iitrucl;

(l) Anrendnrent of'Clarrse 30 to reacl "The Cabinet Secletaly shall rnaltc regulations
for the inrpleurentation of the Enrelgency, Chronical and Critical Illness Irund in
consultation rvith stakeholders"; I



(k) Intro{uction of a new claurse 9l (3)to read "'lhe essential benefit pacltageshall be

accessible to beneficialies in any healthcare facility of choice" as

patienJts/beneficiaries have a light to access healthcare fi'on, ony pleferred
healtlfcare provider be they pr-rblic, private, faith based, community or non-
gover'frmental. This will obligate the Authority pay for a uniform benefit pacliage
ofcarb for any selvice given acloss all levels ofcare;

(l) Americltnent ol' Clause 32 (2) to state that "The cabinet secretary shall in
consultation with the board other stakeholders prescribe the tariffs applicable to
the b{nefits pachage under this Act";

(m)Intropuction of a new section under Clause 33 to explicitly pror.ide that the three
Irundls are run under the Social I-Iealth Autholity and to introduce clauses showing
interdependencies of the Irunds;

(n) Amefrdment of Clause 3,! (5 ) to state that "The ar,rthority shall terrninate the
contrfact with any health cale plovider where sucli health care plovider or health
care facility fails to meet the criteria prescribed by the cabinet secretaly under'
subsection (s) , in accordance to the due process established by the cabinet
secretary" so as to ensure that the parties are aware of their legal obligations under
the Act and to introduce a due and fair process before contlact telmination'

l

(o) Amlndment of Clause 35 (,1,) to state that "The Cabinet Secretaly shall rnalte
regu[ations for the better carrying out of t]re provisions of this section in
consrultation r.l,ith other staheholders" as all major stalteholders shourld be involved
in tile process;

(p) Del{tion of Clause 38 on Investment of funds as funds of the Ar"rthority should not
be i/pvested to avoid delays in settlement of claims;

(q) Amfndment of paraglaph 0 (t) of the trilst Schedule to the Ilill as the transition
peliod of one year transition period may not be; and

(.) A n{ultidisciplinary comnrittee comprising of all stalteholdels to be established to
ovefsee the transition so as to ensure that historical issues are satisfactorily settled
beQre NIIIF is winded Lqr.

(NHIF) SUBYISSIONS

Define househpld as a nucleal unit of contribr"rtor, the declared spouse and children. The
unit of contriliution is a household.

2. The Natfional Health lnsurance Fund (NHIF) sr"rbmitted that it fr-rlly supports the I]ill
considering its proposals as below:

(a) Tlie definition of the term "household" to be arnendecl to mearl a nuclear unit of a
contributor, the declarecl spoLlse and children as the ur-rit ol contribution is the
ho[sehold. A misinterl>retation of the Lrnit wi]l have a significant impact on the
re{ources allocated to or genelated by the contributor';

MIN. NO. NA/DC-H/9O23I4.27: THE NATIONAL HEALTH INSURANCE FUND

,



(b) Incltrde the [redelation of Kenya enrployers in the l]oarcl of,the Social Ilealth
Authority as ernployers al'e a ma.ior stalteholder in the Social Ilealth Atrtholity
rvith regarcl to thc pa1'ment olstatrrtor'.1'contribrrtions clccltrctecl ll'orr enrplol'ee.s;

(c) Oonrbination of'parauraph (g) u,ith parzrsraph (h) (ii) of'srrirclausc (t) to provicle
tltat "trvo l)el'sons, rtot bcirtg 1>trblic ofliccrs, a1>Pointcd b1'the Caltinet Sccretar'1,51;
as to t'ctttr>r'e atttbigtritl'as thc Ilill doc:s not c[efinc u,ho the infil'nral scctor'
associatiort is arttl thelc is no r:xistence of'srrr:h a llorll';

(cl) Set otrt t:xpt't:s.s pt'ovisions <.rrt thc rtonriuatins'instittrtions in clatrsc; (ii)anrl (iii);
(c) Incltrsiort o1'tlte rrtttbt'ella Irocly rc;l'escntius all health calc Pxrviclcls iu thc lloald

of'thc Social I Icalth Arrtltolity oL secondnrents fi'onr recognized afilliated bodies
on a rotzrtional basis in clause 7;

(f) -fhe requilentents in clause s (t)(c) are restlicted to speci{ic sectors namely IOf
and health u,hich has left out zr rnyriad of'peo1>le n,ith wicle expelience as such the
clattscs al'c too 1;rcscrilttivc tlttts lirrriting tltr: 1;ou,r:t's of'thc appointirru atrtltot'itics;

(g) Deleti<>n o1'clarrsc s(z)(r:) as its plovisions arc allcarly 1;r'ovided fbr trncler clarrse
s(z)(a) artcl a bt'caclt of'thc pt'ovision.s of'Chal>tel six ot'the Clr>n.stittrtion u,ill be
arlclressec[ by clatrse 8(2)(a) thr'otrsh clinrirral convir:tious;

(h) r\rrrerrrltttertt o1't:latrsc I l, to t't't:tovc tltc t'r'quilcrncrrt that tlrc (ll'-O rrrtrst lrc arr

Aclvocatc is uot approl>r'iatc fbr the position ancl olr.fcctivc as it lirnits other'
qtralified plofbs.siouals artd to tnalie a Nlastet''s clcslec a reqrrireurent fbr the CEO
as l)cl the Prrblic Sen'icc Conrnrission gtriclelines for clirectors and above;

(i) Inseltion of thc rvorcls "as l)cl approval by thc Roarcl" in clausc 2z(t)ancl fbr thc
clatrse to tttalie provision firl rcgulatiorts to stiptrlate thc conclitions fbr' ltaynrcnt
orrt o{'the l"rrncl;

(j) Anrendntent o1'clause 25 to includc investureut income inclucling bLrt not linritecl
to rental inconre so as to exemllt the Arrtholity's income fi'om being sub.ject to
taxes ers such incotne rcceivcd ll'<lln at'cas strch as investnrents and rental inconre
rvill be used to pay benefits.

(lt) That thc Cabinet Secretary must consult the lJoarclol'the Social Ilealth Authority
in matters of registration, urahing of regr"rlations on irnplementation of the

. Emergency, Clu'onic and Critical Illness [-und, sett]ement of clainrs, stalteholder'
ensnser)reut in clarrse 26(-l), clzruse llo, clatrse 36, clatrse .t,7(2) so as to take into
accotrnt the Iloard's day to clay operati<>ns on srrch nratters;

(l) l)elctiou o1'clause 26(5) as the clausc nra1, raise r>pcratiouzrl challcnsc.s in access to
govetllnent serviccs;

(nr)Arnenclnrent of' clarrse 28 to proviclc guiclance on u,ho is able to acccss the firnds
tunder tlie linrergency, Chronic ancl Critical Illness I'uud ancl the nrodalities of'
access to be adch'essecl in the regulations.'fhis r.r,ill aid irr llreventing rnisuse of the
lunds thelein as clause 28 does not provide the eligibility criteria fbr: access to the
Irund;

I



(") n of clause ss(e) and ss(+) so that enrolment into the panel of providers,
contr ng of the services should be a fhnction of the Board and insertion of a

for gazettement upon empanelment by the Board;

n of a requirement that pr,rblication of termination of contt'acts on the
ty's website in clause s+(6) as it informs the public and flows from the

ion of gazettement upon empanelment;

that the Claims Management Office worlts under the directions of the
Au rity and the functions of claims management are functions of the Authority
and fhere any delegation is required, the same should be at the
Board. The legulations under the clause 35 must also be in place
after] commencement of the Act fol ease of transition;

(q) Thefe is for clarification in whether the appropriate title is Comrnittee or Tlibunal.
If it is an independent body, who will fund its operations and how its decisions will
be efrforced?

(r') On Part VIII, malte provision for the lole of the Boald in managing complaints
int(rnally and have the tribunal as the next recourse platforrn;

(r) Dqletion of clause 4,8(5) as digitization is an operational matter that does not
requile legulations;

i

i

(t) Dqletion of paragr apb 2 (2) in the trirst Schedule in its entirety as disposal of assets

shall be gurided by the provisions of the Public Procurement and Assets Disposal
A(t, No. 33 of 2ot5;

(u) Afnendment of paragraph o(t) in the Irirst Schedule to inct'ease transition period
td two yeal's as one year is too short to undertahe the whole transition processes

irlcluding the winding up of contracts;

(v) f)eletion of paragraph o(z), (s) and (+) and substitution with new paragraphs to
pi'ovide that the current NI{IF staff shall be transitioned and deemed to be staff
a[pointed by the Authority under section 17 of the Act. The Authority to within,

flhased transition plan and not exceeding twenty-four months, review the
ciualifications of these staff and may retain those found suitably competent and

{ualified provided that such staffmay opt to remain in the service of the Authority;
ind on such telms and conditions of seLvice (not being to the disadvautage of such
persons) as may be agreed u,ith the Autholity. An ernployed not retained should
fetile from the service of the Authority r-rnder such terms and conditions that are

frot detrimental to the staff(such as pension benefit, loatrs , medical cover etc.)or
]undertalte early sepalation ivith suitable compeusation; and

Inclursion of clauses on the transition of pension scheme managelnent and
transition for the members of the Iloard who are eligible undet' tlte nerv Act Lrntil

the end of their term.

MIN NADC-H/zoz
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HON. DR. ROBERT PUKOSE, M.P.

CHAIRPERSON, DEPARTMtrN'I'AL COMMITTEE ON I{EALTH
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MINUTES OF HUNDRED AND NINETH SITTING OF THE DEPARTMENTAL
COMMITTEP iON HEALTH HELD IN PRIDE INN PARADISE MOMBASA
COUNTY ON
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1. Mr. Ilhssan A. Arale
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INATTENDANCE- THE STATE DEPARTMENT FOR MEDICAL SERVICES
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PRELIMINAR /INTR DUCTI N

The nteetifrg was called to order at 1O:oo a.m. rvith a u,ord of prayel by the Chailperson I{on
Dr' Puko$e

yone for
Robert, M. P. LIe then rvelcomed evel'yone for the meetiirg and requested
intloduction.eve t'
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MIN NO NA/DC-I{/ZOZS/q.2,q.: PRESENTATION ON CLAUSE BY CLAUSE ON
DIGITAL I-IEALTFI BILL 2O93 MINISTRY

D trPAItTM trN'l' f-OR N,I EDI CAL SIIIIV I CI|S

l'hc firl los' i rte a tttcrrtl rttcrt ts u, r' t'r' 1l t'opo.scrI

a. Dclction <>f'thc uorrl 'r'olrrntarill" ap1;carine in tlrc tlt'iinition of'thc sorrls
"lrcalth totrlisrrr" s() a.s t() ('ncor)rl)ass sitrrations s'lrclt'a l)('r'sol) is irrt'irpat'itatcrl;

b. l)cllction ol' thc s r>r'rl "pst'rr<lon;,nrisittion" arrr[ strlrstitrriing tlrcr'(.f ol tlrc' u'olrl
"pscttclo-attottyrttisatiott" its tltt' rt'ot'cl psctrclonl,rrlis'11isn is al.so rcli,r'r'ec[ to as

psctrdo-attr-rttl,trtisation. '.1'lrc proposctl arttcnclnrcnt is thclcfblc lbl c;l:rrity and
rrnilbrmity pury)oses as both tcrrns havc been rrsed in thc llill;

c. In.scrtion of'thc ncu, dcfinitious on de-identification, Mcdical I.)qr"riPurent data,
Ilealth l)ata and telehealth. 'l-he terrn "clc-identification" is a type ol'health
data that has bcett 1>roposecl {bl inclLrsiort in thc I]ill s,hile the telrns "Medical
[)<ltripnrcrtt tlata, I lurlth I)ata (lrrstorliarr anrl tclchcalth" havc lrt:t'rr rrrcrrtiont'rl
irr tlrc llill anrI rrci'rlr:rl to lrc rlt'lirrctl;

rl. I)r'lction of'thi' rlorr[ '('alrint't Sct:r'r:tary' inrrrrt'tliatcll' a{tcr' 'rvitlrr>trt tht' prior'
approval of'anrI srrlrstitrttiort u'itlt'l'at'liantc:nt'in C]larrsc;(t)as thc I)ieital
IIcaltlr Agt:rtc1,slrotrltI ortll'Irt'allorvctl to t:harec ol rlisposr.oi'arry irrrrrrovalllc
pt'opct't.1's'itlt tlrr';rpprovrtl o1'tlrc Nirtionirl ,\sscrnlrl.l'ltot thc ('abirrct
St't:r'r'tirr ,\';

e . Iuscltion o1'thc s't>r'its "in accorclancc u'ith National 'l-r'easrrly (jrrirlc]ines" in
(llatrsc i(2)(c) as aclhct'cuct: to Nittional 'l't't:astrr'1,()tritlclincs rrrrrst lre crl;licit
to avoid tnisalllrr'<>1;r'iatirlrt of'firrttls trnclcl thc grrisc ol'invcstn.rr:nts;

I. Inclease of the t'cpt'c.sentatiou of'corrnty govcl'nr)rents in thc Iloard of'thc
Digital Ilealth Aeency as several firnctious of the CornPlchensive Ilcalth
Ittlirt'trtatiott Systctn t:stablishcd rrrttlr:t'thc llill u'ill lrr: irrrlllcnrcntccl in
r:ollal;ol'atiort rr,ith thc ()orrnt5' ()ovr:r'nrncnts;

il' l)clction ol'(llarrsc lt)(2) on r:o-optiort of'rrrcnrl;crs intt> tlrt'Oonrrrrittccs of'tlrc
Iloalcl oi'thc i)ieital Ilcalth r\s'cnc)' as tltet'c is a Plobability' that thc clausc
nra1, bc nristrsed basecl on prececlenr:c.

h. Arnenclrnent of'(llarrsc I I(I) to plovictc that the (lhief'[-xecutivc Of]iccl of'thc
l)ieital Ilcalth Aecncy shall be conrPctitively recrtritccl b1' thc IJoarcl ancl

a1>pointed on the terms cletelnriued I>y the Iloard in consultation u,ith thc
Salaries and Itenrtrnerations Comn-rission;

i. Introduction of' a pt'ovision that the Chief' l'lxecr"rtive Officer shall be the
accorrnting officer of'the Agency and that the CEO rnust have a mzr.ster's degree
attd ltas servecl itr a tnartag'etrtertt ]cvel fot'a lleliorl of at least fir'e 1,s211'*'

.i r\nrendrrrcnt o1'(llarrsc Itl to rnakc pr'<>r,ision fbr the nrininrrrrtr qrralilicatious
ancl lirnctions of' thc C)or'poration .scr:r'r:tar'1,;

It. .1\nrcnclrncut o1'(-'larrsc l l,tr> rIclctc tlrt: llolil 'a1l;;oint'and srrbstitrrtc thc u'olrl
'r'ccrrrit'as thc IJoarcl r'ccrrrits ancl rlocs not aplloint stafl'in acr:<>r'rlanr:c: u,ith thc
crlrcrtise rc<lrrirerl;

l. llcclraftine ot'(llarrse 90 to thc cflbct that thc Chicl'l'lxccutir.c Ofiir:cr nray irr

accol'clal)cc rvith thc larv rclatin*- to the nrauas'cnrcnt of pLrblic financc, opeu
bauli accotrnts on I;chall' t>f' thc lloarcl u,ith apploval {i'ot:r thc Natioual
'l'r'easrrr'1, ancl shall, as the accr>rrntinq officcr', be resllonsiblr: lil' the proller'
r]lanagernent of'the finances of.the Agencl,;

m. Aurendment of Clar"rse 23 to provicle that the Comprehensive Integlated
I-Iealth Infolnration systerr-r shall ftrcilitate track ancl tlace of'health yrroclucts

2
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n.

an$ technologies in the country. This rvill be for quality purposes as part of
enburing that only licensed I{PTs are used in the countt'y;
Aqrendment of Clause 25 by providing for a new category of de-identif,red,
pspudo-anonymised, ol anonymised individr"ral-level health data rvhich refers
tolthe classification of health data rvhich would fall r.rnder sensitive personal
leiel health data that has been stripped of personal identifying information;
Afnendment of Clause 3l(2) by inserting a new exception on reasonably
ndcessary for a larvful purpose in the storage of data in the Cornprehensive
I4teglated I-Iealth Information system beyond ten years for alignment with
s(ction ss(r) and (z) of the Data Protection Act, No. 24,of zots;
Amendment of Clause 35 by the cross reference of 'tS(z)' and replacing it with
'qoe)'to colrect the wrong cross reference;

Deletion of the rvords "aggregate data, medical equ\rment data or data related
tb health research, the" appearing in Clause 4,1 (l) and substituting thelefor
tfre rvords "health data", 

- 
deletion of the words "sensitive personal" and

s[rbstituting therefor the rvord "health" in the marginal note and deletion of
the word "unintentionally" appealing in palagraph (g) of subclause (t) as

(lur." 4,1 deals rvith the breich of all data tyfes not lust sensitive per:sonal

data;
beletion of the rvords 'five hundred thousand shillings' immediately after 'a

frne not exceeding' and replacing it with 'five million .lriltingr' in Clause +r(z)
{nd insertion of the word "also" imrnediately after t}re words "t}re person shall"

fn Clause +r(s) as the penalty should talte into considelation the impact of the
prime and hence the proposal fol stiffel penalties;
Deletion of the rvord 'a guardian' immediately after' 'consent fi'om' and
bubstitution with'the parent, an appointed guardian or next fiiend'in Clausle

]+o(r)(fr) and (i) so as tt align with blur." s8 of the Bill which deals with the

]processing of personal data lelating to a mirror ol a person without capacity;
lAmendrnent of Clar-rs e 5z(z) to specify that the requirements in palagraphs (b)-
(d) in subclause (z) only apply in the case ofhealth research or the conduct of
a post-mortem;
Introduction of new provision to the effect that the Cabinet Secretary shall in
consultation rvith the Cor-rnty Governments, and relevant lead agencies,
develop guidelines on health tourism as there is need to develop legulations
fol lrealth tourism in compliance rvith section tO,t of the I{ealth Act, No. 2L of
2017;
Deletion of the oath of the Board mernbers provided in Claurse 55;
Deletion of the word 'otherwise' irnmediately after 'disclose to any person' and
substitution u,ith'other'in Clause sz(t) to correct a gt'ammatical err'or;
Amendment of the penalties in the Bill to enhance the fines fiom trvo hLrndred
thousand shillings to one nrillion shillings and imprisonr-nent ft'om one year to
trvo years in Clause ss(t) and (z).

o

p.

q.

l'

s.

t.

u.

x.

MIN. NO. NAD C-H/ 2,o2,s/ qz|: ADJOURNMENII

There v

Sign

I{ON. DRI ROBERT PUKOSE, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON HEALTH

otflerQnsiness, the Chairpclson, acl.iourned the meeting at exactly 5 p.nr

YL) Datc zf(ol12o2J
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II / 2,o2,s / q,2o: PR ELI M INAR

'l'ltc tttcctins- \\'its t:allt'cl to olrlcr at lo:oo;r.nr rvith a uolcI ol'1tra1,cr bl,the (-'hirir'pt'r'son llorr
I)r'. I)trltosc Ilobcrt, N{. l'. He then ut'lcotrrcd t'r'r'r'1,<>nc fi>r'tlrc rrrct'tirrg arxI l'('(lu(.stcrl all ftrr
irttr'otltrr:tiorr.

MIN. NO. Nn/l)()-lf /,toqs/,tet: PRIISE AI'ION ON CLAUSE BY CI-AUSE ON
IAI- I-IEAI,TI] I IIAN EI}

'l'hc firl lorvirr g arrrr: rrrl rrrr:n ts s'crr' pr'oPosctl ;

a. I)clction r>1'thc s'ord "nray" and sLrb.stitrrtion u'ith thc u'old "shall" iu clatrse 2.1.

ancl .3o

b. l)eletion of firncls Ibr cmployee benefrts aucl cou-rllulsoly public sclvicc
entployec itrsttrztnce bcnclit schcrne fi'orrr bcing part ot'the sorrrccs of nronies
of'thc Social Ilealth Insulance Iiund in clarrse 25

o. i\tut'ntItt'tt:ttt of't:latrsr: 2(i tt> r'crlrrirc thc llr'orltrction <11'ltroof'of't'r'.qistrlrtiorr
antl contt'ilrtttiort to tltt: Social I lcaltlr Irrsrrranr:e Iirrncl so as to lircilitatc the
t:ttfirt't:clnt'rrt o1'thc ttranrlator'1' r'c<lrrilcrncrrt of'corrrplyirr{r' rvith r:ontribtrtions
atttl otlrct' t'crltrircrncnts trnclt:r' thc llill.

r[. Itctltrt'tion o1'thc tt'tt pct'r:t'rrt lirl firiltrlc to pa.1,t:r>rrtlilirrtions rrrrtlt'r'tlrt'l]ill tti
tlrc fir t' I)('l'c('l)t as tlrc t'rrlrt'rrt Iirrc is 1<lo ptrrritivt'.

c. l)clt:tiott of' clattsc l,ri (lr) aucl (l.) arrc[ srrbstittrtirrg u ith tr lre\\, strlrt:larrse to
thc cfli:ct that thc (llainrs N4attag'ctttcnt Oflicc nral'clclcgatc thc l)cl'lt)r'rnal)c('
of its lirnctions rrndcl srrbser:tion (z)(a) and (b) to a nrerlical insrrrance

ltloviclct'liccnscd b1, thc lttsttt'atrcc Itcgtrlatory Arrthority trnclel thcr

Insttt'auce r\ct irt a In?u)nel'to bc plescribecl in lcgulatious by thc ()altinet
St't:t'r'tat'1,.'l'lris {r'ivcs thc Boarrl ol'tlrc Social Ilcaltlr i\rrtlrr>r'it;,clisr:r'r:tion to
tttaltc tlte tlccisiort ott tltc lx)\\'cl'to dclcgatc thc lirnctions of valiclation ancl

a1>ltlaisal of nrcdical clairtts artd to scparatc thcse lirncti<>us {j'orrr thc lirnr;tiorr
of issrrirtg llrc-arrtholiz.ations;

{. l)elctiou of'thc lcclrrircntcnt o1'allos.ing thc incr.rrling of'cxltcnscs lirr thc

l)url)oses of'prrrsrr:rnce ol'an authoriz.atiol) of'the IJoarcl iu clarrse.l,o (1,) to
avoid any overtr-rres b1, the lloald;

g 'I'hat the Chair'pelson ol'the Dispute Itesolrrtion Cornurittee or-rglrt to be

apltointed by the President aud not the Cabinet Secretary so zrs to stlengtherr
this Cornrnittee;

h. Antencltnent of tlre flnes in clatrse 1,S) to rnaltc thenr cortrnteusrrlate to the
oflinccs crornrrrittccl b1, inclividrrals ancl institrrtions in clatrsc l,$);

i. l)elr:tiou of'tltc u'ot'cls "u'hich shall bc rvithin a pcriorl of'one uronth Ii'onr thc
datc of'strbtnissiou of'the clainr; antl" in clarrse 5o(2)(c)as validity o1'clairrrs is

n<;t ticcl tr> an1, tirnc f rantc; autl

.i Irtsct'tiott of'tltc s'ot'cls "in consrrltation u'ith Salaries and Itcnrrrnclatiorr
(lourutission" itutncdizrtely after thc s'olcls "dctelrninccl by thc Iloarcl" in
pat'ae'r'aph o(z)of'the liirst Schcdule of thc Ilill as thc Salarics ancl

Iletrtttttet'atiott Conrtni.ssiou is trrandatecl to aclvicc on l'euun)eratiorr ancl other
benefits fbr' public ofllcers.
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There being
p.m.

other business, the Chairperson, adjourned the meeting at exactly rS.3o

6 Date 2f[o( I Zo73Sign.
(

HON. DR. T PU:KOSE, M.P
CHAIRPERS , DEPARTMENTAL COMMITTEE ON HEALTH
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MIN. NO. NA/DC-lf /qoqs/qtz,P ELIMINAR I ES/I NTR ODUC-I'ION

'l'hc nrcctir)g \\':rs t:allccl to ot'tlct'at io:(X) a.trt u'ith a u'<>r'd of'pra.y'er lr1'tlrc ()hair'pcrson IIon.
l)t'. I'ttltosc Ilobcl't, N{.P. IIt'thcrr ut'lt:orrrt'c[ ('\'('l'yor)('Iirr tlrt'rnccting'arrcl lt'qtrcstcrl all lirr'
intr'od ut:tion.

MIN. NO. NA/DC-I]/2023/q,Tg I)RESEN'|A'I'ION ON CLAUSE BY CI-AUSE ON
SO(]IAI, I] IiAI,'fI] I NSI III AN(]Ii IIII,I,,III'1, 3 I}Y T'IJE LtrGAL COUNSE,L I'IIOM -fl]tr
STATE DEPAR'I.N,ItrNT IioIt N,I EDICAT, SEITVICES

'l-lre legirl t:otttt.scl tooli tlrt'rnt'nrlrr:r's thr'<>rr.qh thc bill t:latrsc b1,r:laust,anc[ thc lirllr>u'ine
atnendnrcnts rvcrc proposccl;

l. Section 2- thc definition of-boalcl- r'enroving thc s'orcl "national"
2. I-Iorrseltolcl- shotrlcl irtclutle a thmill, fbr the l)ull)oses of'thc llill- r'clatecl by bloocl,

acloy;tiorr, contractirIQ rrralriiru^c.

3. I)clction of'tlrt'u'ortl "Natiorral" alrpi'aring irr tlrc cIt:llnitiorr o1'tlrt. rr,orrls "l]oarr[" as
(llitrrsc l, o('tlrc liill cstalrli.slrt'.s thc Sor:ial I Ic;rltlr l\rrthorit1,.

-1,. l)clctc <:l1'tlrt' u'ot'cls "in tltc s1>ilit <>l'st'lf-r't'li:rut:c antI sclf-tIctcrrrriuation" in tlrc
clefinition ol"'pt'ilrtar'l, lrcalth (:?u'c" as thc prol><>sccl arncnrIrnr:rrt llcst ca1;ttrrcs thc tclrrr.

it. l)clctiou ol'tlrt'uot't[s "rvlro is [i>r'tlre tirrrc llt'irrg rrirurcrl as strclr lr.y tlrt'<'orrtrilrrrtor firr'
tlrirt Iinartciirl.1't';rr'" irr tlrr'<lt'fl rrition ol'tlrc tcrnr "slrorrst"'ulriclr u'ill lrlovitlt'prott't'tiorr
ol'ir sllotrsc agaiust lcrrroval Iry contrilirrt<lr'.

6. l)clctiorr <lf'thc tcrrrr "r'isk slllcacling" arrcl thc refi:r'cnt:c to lisk sltlcacling in clatrsr:5,)
as tltet'e i.s rto t'islt slrlcatlirto in social insrrrancc pr':rcticc sincc thc schenrc has only onir
pool.

i. l)cletion o{'thc u'orcls "invcsting" in clause-t,(z)(c), dcletion oi'clause o(z)(e)anclclausc
.'iti as thc Social Ilealth Arrtlxl'it1, is not crlrcctccl to havc a srrr'plrrs of Iirncls fbr
inr.'cstnrr:ut.
Arnenrlnrcnt to thc t;onrposition ol'thc lloarclo1'thc Social IIt:alth r\rrthority in Clzrrrsc
7 to rcplacc thc r\ttorncy-(icnclal u,ith a rcplcscrrtativc of'thc CIIC hcalth catrcrrs ancl

to pr'oviclc fbl replescntation o1' Irealth pr'oviclers fi'our thc {irith basecl anrl ltlivatc
scctol that at'e ctrrlcntly uot u ell rcprescntecl.
Ilctttoval of'thc rcstt'iction r>f clilcctors or o{Ilcers of plivatc hcalth lzrcilities fi'orn bcing
appointed as the rncmbers of'the lJoard of'the Social Ilealth r\rrtholity in Clause 8 as

u,ell as tltc inclr"rsiort of'parlianrentzrly reports irs a r))ear)s o{'detclrr-rining.- that a l)ersor)
rvho has been fouud cLrll;able by palliament fbl contravening Chayrtel Six of' the
Constitr"rtion and therefore not fit to bc ap1;ointed as a nrenrber of'the Iloald of the
Social I Icalth Atrtlrority.
'I-hat the (ll'-O ot'thc Social Ilcalth r\rrthority shorrlcl havi: a rnastcr''s rleqrce;
l)cletion of'thc lcqrrilcrncrrt that thc (ll:O nrrrst be al),'\(l\'ocatc of'thc lligh (lorrrt of'
Itenya;

'l'here no rcu l;tr.siuess, the Ohairpels

8
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IO

1l

l) on, a{.ioul'1r'tI thc rttectius zrt cxactll, 1..3O1>.rn

zq\ ot\ roD
\Si l)atc

HON. DR. ROBERT PUKOSE, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON HEALTH
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1.1,. Mr'. Iit'ecl l\ngrvc'rryi
15. Ms. Annc Ii. liibct

- I IIT
- N,IOI-l I-lealtlr liinanr:c

MIN- NO- NA /DC-ll/,toq:1/4.14.; ELIMI NARIES/I NTRODUC'ITON

-l-hc rnectir)g- \\'as callcrl to orclcr at lo:OO a.rn. u,ith a u,or'(l <>l'praycr by thc Ilon. l)r'. Prrltosc
Ilobelt, M. l'] - (,'hair'1rcrs<ln.l-le thcrr u,clconrec[ all t<> the nreeting ancl reqrre.stccl therrr fbr'
introclrrction.

A/DC-H/ / q,t

FOR MEDICAL SERVICES
'lhe state de1;artnrcnt presented as fbllou,s;

On art itttcq't'atccl Pitthtva;, torvat'cls L)llC: licrtyan Oovcrnrncnt Vision; thc1, i11<.11.'rtcrl tlrc
I't'o1>osetl lic1, changes irr tlrc rrr<>r'c'fi'orrr NIIIIi'to Slll rvhich is g'tric[ccl b1,Policl, cloctrrrrcrrts
devclopccl b1' tlrc Scct<>r' inclrrclins'; 'l'hc Linivcr'.sal Ilcalth l'olicy (lozz), Ilealth Iiirrancins
St ra tegy (2o2 2), I{enya li u,a rr z.a M a n i lbs to (zoz,z)
'l'hc goal u,as to ensr.u'c aclc<1rrar:y, cflicicnc.l, ancl lirirrress in llnancirrg ol'hcaltlr .scn'ic:cs in a

I)ranl)cl'tlrat grrarantct's all licrr1,2115 accc.ss tt.l c'sst'rrtial lrt'alth sclvir:t's thc1,r'c<ltrirc

-l'hey indicated that thelc arc is a huge brrrclcn to horrscholds clrre to hieh out-of-1>oclict
exllendittrre ou healtlt ancl the qovcll)rnel)t has conrnrencr:cl relbrrning SIIA to be r.chic]c fbr'
achieving UIIC. Changcs in the eovel'llallce stt'trcttrlc, r'evenrrc collcctiou ancl the llrrrchasinc of'
health carc services Ibr l{cnyarts. 'lhe lcfblrtrs target establishrr-rent of a neu' Social I-Iealth
Irrsurance (SI{I) ploduct targeting 8oo/o of'household vvith Non pay roll incorne.s and there is
g't'eat clcsit'e tou'alds otrtptrt-basccl Iinancing to rcalize valrre firr nrollcy.

a) SOCIAL HEALTII INSURANCE BILL, eozs

'l.lte agencla ol the Ilill u'as to enablc setting up of'a Iirlly social health insurance conrl>liant
pt'oclrrct lor all the I{erryans u'ithout exclusious.
Shift fi'orn NHIF to SHA

1. Separate the function rvith the neu,body becoming a strategic purchaser.
2. Move fi'om national insurer to social insurance
a) Increase the range olsen,ices front cover fbr waged employees to all l{enyans (inclurdinu

8o% in the non-wagc employment)
b) Move to prenriurns based actuarial calculations, and also basecl on incorne and not

salalies/ flat-r'ate
c) Ilenroval of ex1>cnsivc cnhanced schclnes I'ronr SIIA covcring general prrblic

.9. Increasir.rg'cliiciency in aclnrinistratiou o1'thc Iirncls, Ileclrrcin,,^ the adnrinistration rtrtio of'
receivecl f rrncls (i'onr )5o/o t<> a lcgislatccl ca1l, LJse of'dieital tcchrroloey, encl to cncl ancl rrse

of' only the ncccssaly rvolltlbrcc to recluce u,astaqe. Move fi'on-r 1>assive to strategic
llrrrchasinu ol'scn'iccs

,1,. Costing of'health scrviccs to be covelecl fbr better ncsotiation u,ith health {acilities, Shift
fi'orn capitation ancl rebate systcrn fec-for-service leimbursements for each sen'ice

a

2



I

,

offered, P facilities to include primary level health frcilities and lnclusion
ofcover for ve services including critical and emergency care.

b) DTGITAL TH BILL NO.57 OF soss.
Digital s way

Set up a fully and interoperable health information ecosystem to drive patient centric
services, prevent improve responsiveness, efficiency, transparency and sharing of
health data between

i. The system
providers.

provide Interconnectivity/Inter-operabilitgr in the health sector
(private and ) unlocking elficiency at all levels through end-to-end visibility of the
whole

ii. Implement Kenya Integrated Human Resource Information (IHRIS) system to track
and health worltforce.

iii. Facilitate use of telemedicine by caregivers
iv. Patient across the providers

business, the Chairperson, adjourned the meeting at exactly 1.9op.m

Sign ........Date 2 o?/2a23

HON. DR. PUKOSE, M.P.
EPARTMENTAL COMMITTEE ON HEALTH

I
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REPORT ADOPTION

THE NATIONAT ASSEMBLY

13TH PARLTAMENT - SECOND SESSTON l2023l

DIRECTORATE OF DEPARTMENTAL COMMITTEES

DEPARTMENTAL COMMITTEE ON HEALTH

OF THE DEPARTMENTAL COMMITTEE ON HEALTH ON THE SOCIAL HEALTH

INSURANCE BILL,2023

We, the undersign Members of the Departmental Committee on Health do hereby append our
signatu to adopt this Report Date:

Health committee
1

NO NAME SIGNfftURE,

1.. The Hon. Dr. I rukose Robert, M.P -Chairperson

2 The Hon. Ntvti iga Patrick Munene, M.P -Vice-Chairperson

3 The Hon. Dr Nyikal James Wambura, M.P

4. The Hon. Titr, s Khamala, M.P

-t-

5 The Hon. Sur kuliJulius Lekakeny Ole, EGH, EBS,M.P

6. The Hon. Prc f. Jaldesa Guyo Waqo, M.P z-=-
7 no Martin Peters, M.PThe Hon

1''

8 nyonyi Martin Pepela, M.PThe Hon

9 The Hon ris Pauline, M.P

10 The Hon ry Maingi, MP

11 Cynthia Jepkosgei, M.PThe Hon

L2 n Joshua Odongo, M.PThe Hon

13 gendiAntony, M.PThe Hon

1.4 thenge Duncan Maina, M.PThe Hon

15. ngor Reuben Kiborek, M.PThe Hon.
/
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THE NATIONAL ASSEMBLY
OFFICE OT THE CLERK

P. O. Box 4,1 100

Nairobi, Kenya
Main Parliament
When replying quote

Ref. N 2023/ (oaa)

Hon. Shadrack
Solicitor
Office of the General and Department of Justice

Telephone +25#,O2848OOO ext. 33OO

Email: qna@narliament.go.ke

lStrSeptembe4 9o2$

Sheria House,
NAIROBI

Mr. Harry
Principal
State
Ministry of
Afya House
NAIROBI

Ms. Mary
Principal
State

Ministry of
Afya House
NAIROBI

Mr. Joash D
Secretary /
Kenya Law
P.O Box 3
NAIROBI

Eng. John anui MBS
Principal
State
Ministry of
NAIROBI

Avenue

cBs

for Medical Services

Muriuki, HSC

for Public Health and Professional Standards

Executive Oflicer
Commission (K.L.R.C)

100

th

for ICT and digital Economy
Communication and the Digital EconomSl

!



,

Dr. Samson Kuhora
Ag. Chief Executive Oflicer
National Health Insurance Fund
P.O. Box 9O195-OolOo,
NAIROBI

Mr. Stanley Kamanguya
Chief Executive Officer
Information Communication Technology (ICT)
NAIROBI

Dr. David G. Kariuki
Chief Executive Offi cer,

Kenya Medical Practitioners and Dentists Council,
KMP & DC House,
Woodlands Rd, off Lenana Rd
P.O. Box 44839-00100
NAIROBI

Ms. Immaculate Kassait, MBS
Data Commissioner
Office of the data protection Commissioner
P.O. Box 30920-00100
NAIROBI.

Mr. Benard Mogesa PhD, CPM
Commission Secretary/Chief Exectrtive Oflicer
Kenya National Commission on Human Rights (KNCHR)
P.O. Box 74359-OO2OO

NAIROBI

Ms. Betty Sungura, MBS
Commission Secretary / CE.O
National Gender and Equality Commission (NGEC)
P.O Box 27512-00506
NAIROBI

Ms. Mary W.ambua
Commission on Administrative Justice
2ud floor, West End Torvers
Opposite Aga Khan High School
Off Waiyaki Way, Westlands
P.O. Box TO+L4-OOZOO

NAIROBI

Ms. Mary Mwiti
Chief Executive Officer
Ms. Council of Governors
P.O Box,1,O,1,O l-OO IOO

NAIROBI

t
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flicer
County Assembly f o.r,,r,
Iilarningo Torvers, /sth Irloor Wing B, Mara Road
P.O. Box 7ss,2-odzoo

Ms. Judy Oduma
Chief Executive O

NAIROBI

Dear Mr.

RE: C

2023
THE SOCIAL

)

Prrrsrrant to the 1#ovisions of Standing Order 127(t) the Digital I-Iealth Bill (NA. Ilill No. 5z)
2o2s and the Sopial I-Iealth Insurance Ilill (NA. Bill No. 58) 2023 \\'ere cornrnitted to the
Committee for c{nsideration.

The principal opjective of the Digital Health Bill (NA. Bill No. 57) 2o2s is to provide a

fi'amework for the provision of digital I lealth services, to establish the Digital I{ealth Agency,
to establish a coflprehensive integrated digital health information system and to provide for
data governanc{ and protection of personal }realth infblmation, serl'ice delivery throtrgh
digital health interventions, e-waste disposal and health totrrism.

The principal
for a compre
to establish
I'Iealth
quality health TVICCS

I l8(l)(b)of the Constittrtion and Standing Order r27@) of the National
ttee resolved to invite relevant stakeholders to subrnit memoranda on

is therefore to invite you to submit any representation you may have on
the Bills for

The Departrnent{l
mandated to " stuQy

Pursuant to A
Assembly, the
the said Ilills.

In view of s

National As
September,

Cornrnittee on I'Iealth is established under Standing Order 216 and is

and review all legulation referred to if'.

ective of the Social I lealth Insurance BiIl (NA. Bill No. 58) 2023 is to provide
i'u'e legislative fi'amervorh to regulate the provision of social health insurance,
Social Ilealth Arrthority, to promote the implementation of the universal
and to ensure that, all Kenyans have access to affordable and comprehensive

ideration by the Committee.

timeline rvithin rvhich the Committee is required to consider the Bills and

y, Iiirst Iiloor, Main I)arliament Building not later than Friday, 22d
Soft copies of thc menroranda may be emailed to cna@parliament.go.ke.

Bill are available at the National Assembly Table Office, Main Parliament
wwu,.narliament. uo.kelthe-natioual-assernblv/house-business /bills.

rs on this subject are Mr. Hassan A. Arale, Cornmittee Clerk who may be

el No. 012:-480,518 or email: hassan.arale(rj)parlianrerrt.go.ke and Ms. Gladys

report to the ouse, \ye u,ill appreciate if the memoranda reach the Office of the Clerlt of the

Copies of t
tsuilding or

Our Liaison
contacted on

he{

ofi

Kiprotich, No. 071872 1253 or email: gladys.kiprotich@parliament.go.ke.



a

Yours Sincerelg,

uq tJ -f
PETER K. CHEMWENO
FOT: CLERK OF THE NATIONAL ASSEMBLY

Copy to: -

Hon. Justin B. N. Muturi, E.G.H
The Attorney General of the Republic of Kenya
Office of the Attorney General and Department of Justice
Sheria house
Harambee Avenue
NAIROBI

Ms. Susan Wafula
Cabinet Secretary
Ministry of Health
Afya, House
NAIROBI

Mr. Eliud O. Owalo
Cabinet Secretary
Ministry of Information, Communication and the Digital Economy

NAIROBI

Mr. Stanley Kahinga
Chairman
Kenya Medical and Dentists Council Board
P.O. Box 44839-00100
NAIROBI

Eng. Michael S.M. Kamau, HSC, CBS

Board Chairman

National Health lnsurance Fund

P.O Box 27512-oo5o1
NAIROBI

Hon. Sylvanus Maritim
Chairman
I.C.T Authority Board '
NAIROBI

a
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NAIROBI

r
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)' {

P. O. Box +t 100

Nairobi, Kenya
Main Parliament
When replying quote

Ref. N eoes/ (o&s)

Mr. Francis
Secretary
Central of Trade Unions Kenya
Solidarity
P.O. Box

Digo Road, Gikomba,

NAIROBI.

I\[r. Anthony
The Chief Oflicer
Kenya of Manufacturers

100P.O. Box
NAIROBI.

Dr. Simon M Kigondu
The President
The Kenya Association
KMA Centre, Floor, Chyulu Road, Upper Hill
P.O. Box roo
NAIROBI

Mr. Eric
President
Law Society
Gitanga
P.O. Box
NAIROBI

Ms.
Chief
Federation Employers (FKE)
Waajiri
P. O. Box

THE NATIONAL ASSEMBLY
OFFICE OF THE CLERK

Telephone: *
Email:

ext.39OO

I September, gogt.54
I
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t
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l

i

I
I
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I

I
i

Mugo, EBS
Oflicer

Argwings Kodhek Road
r- ooroo

i
I
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I
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:
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Ms. Carole Kariuki
Chief Executive Officer'
Kenya Private Sector Alliance
5tl, Floor, Shelter Afiique House, Marnlaka Road
P.O. Box 3556-00lO0
NAIROBI
info@kepsa.or.ke

Mr. Stephen Mutoro
Secretary General
Consumers Iiederation of Kenya
Rehema Place, Block F-+S Ngong Road/Ring Rd Kilirnani Junction
P.O. Box 28O53-IO2OO City Square
NAIROBI

Dr. Makamu Lishenga
Chairman
Rural Private Ilospitals Association of Kenya
2'd Floor Lungaltrnga Square, OffLungalunga Street, Industrial Area
NAIROBI
info@rupha.co.ke

Dr. Tomothy Olweny
Secretary General
Kenya Association of Private Hospitals
Hurlingham Medicare Plaza,5th floor, Suite 5 t z

NAIROBI
info@kaph.co.ke

Dear Dr. Kigondu,

BILL .A. BILL NO. 5
zozs AND THE SOCIAL HEALTH INSURANCE BILL (N.A. BILL NO. ss)
2023

The Departmental Committee on Ifealth is rnandated under Standing Order zto (5) (c) to
" stud1 and reaiew all legislation relferred to if'.

Prrrsrrant to the provisions of'Standing Order r27(t) the Digital Health Bill (NA. Ilill No. 57)
2023 and the Social Health lnsulance Bill (NA. Bill No. 5s) 2023 were cornmitted to the
Cornrnittee Ibr consideration.

'l'he principal objective of the Digital I'Iealth Bill, (NA. Bill No.5z) is to provide a framervorh
for the provision of digital I{ealth services, to establish the Digital Health Agency, to establish
a comprehensive integrated digital health inforrnation system and to provide lor data
governance and protection of personal health infbrrnation, selvice delivery throtrgh digital
health interventions, e-u,aste disposal and health tourism.

The principal objectir.'e of the Social Ifealth lnsurance Bill (NA. Bill No.58) is to provide for
a comprehensive legislative framervork to regulate the provision of social health insurance, to
establish the Social Health Authority, to promote the implementation of the rrniversal Health

RE:

,
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a

I
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a

Coverage and to
health services.

that, all Kenyans have access to affordable and courprehensive quality

Pursuant to 18(l) (b) of the Constitution and Standing Order ta7(s) of the National
Assembly, the
memoranda on
Office, Main

resolved to hereby invite relevant stakeholders to submit
Bills. Copies of the Bill are available at the National Assembly Table

Building or on www.oarliamenlso.ke/the-national-

In view of short within which the Committee is required to consider the Bills and
report to the
the National
September,

we will appreciate if the memoranda reaches the OfIice of the Clerk of
As , First Floor, Main Parliament Building not later than Friday, 99d

at 6.oo pm. Soft copies of the memoranda may be emailed to

Our Liaison on this subject are Mr. Hassan A. Arale, Committee Clerk who may be
contacted on O79I..*8O578 or email: hassan.arale@.oarliament.so.ke and Ms. Gladvs
Kiprotich, Tel 07 187 2 1 2 69 or email: sladvs. kiorotich@oarliament.so.ke.

Yours

i

t

uq -f
PETER K.

ri
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Encls

SECRETARY

(

REPUBUC OF KENYA

MINISTRY OF HEALTH
OFFICE OF THE PRINCIPA,L SECRETARY

DEPARTMENT FOR MEDICAL SERVICES
AFYAHOUSE
CATHEDRAL ROAD
P. O. Box 3oo16 -ooroo
NAIROBI

Telephone: Nairobi o-2717o77
Fax: z14-zo-z7rgoo8

lUhenreplying quote

Ref: MOH/ I Ll2 Date: 22"a September, 2o.23.

Mr. Sarnuel
C1erk of the N onal Assembly
Parliament B dings
P.O. Box 4184 -00 100
NAIROBI

Dear

RE: SUBMI ION OF MEMORANDA OI'I THE DIGITAL TIEATTH BII.,U
{N.A. NO.57) 2023 AND TfIE SOCIAL HEALTH INSURANCi.I
tsItL ( .4.. BILL NO. 58) 2023,

We make to the above subject matter

The Natio Assembly has invited for submission of Memoranda on the
Bill and the Social Health Insurance Bill (National AssemblyDigital Heal

Bills, No. 5

Email:

The Minis
and we p
Memorand

ore,
and the
feedback

Harry , CBS
CIP

and 58) 2023.

conducted Stakeholder Engagement on the Proposed Bills
ose certain amendments to the Bills as highlighted in the
The Memoranda prepared and attached herewith is a true

reflection the recently conclu-ded Engagement

Kindly, find attached the Niemoranda on the Digital Health Bill
ocial Health Insurance Bill together with the consolidated
ceived from the Stakeholder Engagement.

Yours \l-l-<--Q-



t

Copv to: Cabinet SecretarY
Iviinisti:r' of ijealtir
nrAliR0Bi

t
I

a



D
?

a

Email:
When

)e*

Telephone: Nairobi 254

Fax 254-z7r9ooB

*Lq l?* MINISTRY OF
o CE OF THE PRTNCIPAL

STATE EPARTMENT FORMED ICAL SERVICES

2o sEP:::3

AFYAHOUSE
CATHEDRAL ROAD
P. O Box 3oo16-ooroo

Septemberr z
replying please

-2717o77

Assembly,

L ASS
1 
\.,I g [f

?5 StP'/ll?j

Ref: MOH/ rl2

Mr. Samuel
Clerk of the N

I'l
I
t
t
I

t
Parliament
P.O. Box 4LB4
NAIROBI

DEPUT
P 0. Box

100 EFi/.. s iiloK0
YCL vpA

Dear

RE: S N OF MEM
(N.A. NO.SZ) 2u23AND THE

.A. NO. S8) 2023

We make

Attached

to the above subject matter'

p lease find coPies

Stakeholders consolidated feedback

/r1042 -00100 NT.lRO Bi

Y'

ON THE DIGITAL HEAI.TH BILL
SOCIAL HEALTH INSURANCE BILL

\'4, [JJ

of memoranda received bY the M.inistrY from
memoranda for the Social Health Insurance Bill

zo2g, and the Heai th Bill 2ozg,for your consideration

For al Health Insurance 2023;

Association of Public Health officers Kenya

Clinical Officers Councils

Councii of Governors
Dentai Surgeon and Health Economist

Ferferation of KenYa EmPloYers

Health Economics Association Kenya

Health NGOs Network
Kenya Association of Private Hospitals

NATIONI\L ASSEh4BLY
ffi H# R.5\i H D

2li $[il lirl:j
DIPU'iY UL.Ell''( S, Kl0K0

P.0. Box 41042 - C0'100, I,lJilil0B'

a

a

a

a

a

o

a

o

Kenya Association of Radiologist

Kenya Clinical Officers Association

Kenya Enviro nmental Health and Public Health Practif ioners

Kenya Faith Faith Based Heaith Services Consortium (comprising

CHAK, KCCB, MEDS, SUPKEM

t

o Kenya Medical Association
o Kenya Network of Cancer Organizations

o Kenya Progressive Nurses Association



a

' 59"Lu Society of Plastic, Reconstructive and Aesthetic Surgeons MenelikMedical Centre (KSpp-\S)
o Keny-a Unicn c{'Nutrli;onists anc Dieticians (KUI'.AD)o Kirine-y- Cardiac Societ-;

" Nairobi city coui:ty' Government Hearth weilness and NutritionDepartment
' Naticna.i A-sser,bi1, Depaiti::entai Con:mittee cn Hea.ith
" National Nurses Associaticn of Itenya* Orai Health Association of Kenva

' Pubiic Heaith officers and Technicians councii Kenya. Rural Private Hospitals Association of Kenvao Senate Health Committee
. Society of Community Heaith Caregivers. State Corporations under the Ministry of Healtho university of Nairobi A.fiican v/omen studies Research Centre
' Consoiiciated Feedba.cir Memcra:rria

tror tiae Digi.tan E{ea.ntir. Brii;
,r -l-i.6 I,li.;-i11:: j'.SS::::;--,- I132.1::: l:_ -:.-:r:.-..,_.

" iiie Se;iate iieaitir Cunr,.rrt,a. 
v '2. "' ! '- - u

. Councii of Governors representation
o Federation of Keny-a Empiol,ees

" Kenya NGO Alliance Against Malariao DPE Company Lirnited
o Heaith Records and Information Management officers
" universit,v cf Nairobi Airican \4,'omen studies R.esearch centree Kenya So-ciety of Plastic, Reconstnictive and Aesthetic Su.g.rn, MenelikMedicai Centre (KSpfu4.S)

" ConsolidatedFeedbackMemorancia

Yours.-Sr, . -qJ\_

\ -1.. 
rr

t
t

t

Harry K. Kin:tal, CBS
PRTNCIPAI. S.E C F\.ETARY

Encls.

Copyto: CabinetSecretary
Ministry of Health
NAIROBI

i

a



THE SOCIAL HEAL INSURANCE BILL, 2023 MEMORANDUM

S/l.,lo Clause of the Bill Proposed Amendment Justification

Clause 4, establishes
the Social Health
Authority, hence need

to delete "National".

2 Interpretation
"Board" means the

National Social Heal

constituted under

The Bill is amended under clause
2 by deleting the word
".\ tr t i r t rt tt l " appearing
immediately after the words
"Board of the".

"primary health care" ans essential

scientifically sound
acceptable methods

at every
stage of their develo through their
full participation and an affordable cost
to the community country, in the

and self-

2 Interpretation

health care based on

made universally
and families in the

socially
technology that is

ible to individuals

spirit of self-re
detennination;

The Bill is amended under clause
2 by deleting the words "itt tlrt'
s 1t i r i t o.f' s a l.f - t' c I i tt t r t' tt r t t r t I s t' I f-
t I c I t t' r r t i t t t r I i t t r t " appearing
immediately after the words'lhe
community and country".

The definition of the
term is best captured by
the proposed
amendment

The Bill is amended under clause
2 by deleting the words "n'lto is
./itt'tha litrra ltaittl4 ttturrad tts sttclt
lt.y lh a ctttrlt'ib ttlrtt'.fitr th ut

.fi t t tt t t t' i u I 1' a u r " appearing
immediately after the words
"husband of a contributor".

To ensure there is
provision for protection
ofspouse against abuse
of removal by
contributor

named as such by

that financial year

2 Interpretation

contributor who is
wife or husband of a"spouse" mgans

the time being

contributor for

In social insurance
practice there is no risk
spreading as the
scheme has only one
pool

I

2 Interpretation
"risk spreading"

sharing or distrib
insured as

tnsurance co

with a view to
cost in the

insured event h

ns the transfer,

ies or other providers

the financial

I happening ofthe

for special, en

scheme;

ion of the risk

one or more

referred as a loss

or negotiated

The Bill is amended under clause
2 by deleting the words ""risk
t1t t't,tttl i tt ! " lnatt n) I lt c I ru n s f a r,
slt ut'irt14 ttr di.slribtttiorr rtf thc ri;l'
itt;ttt'!d tts lty711'1'1,17 on( or tn()t'(
i t t t tt rtt tt t't, t'r t t ttlttt tt i t't t t t' r tl lt e r
ltrrtvitlars w illt tr vit,tt' trt t'cilttt'irt.g
tltt'.firtrrtt<'itrl ctttt itt tltc (t'(ttlr!ttl
It ultltt,ttitt:t rtf llt t, irtsrtrt'tl t'vt'rrt
Itcrtlt.t' t'tf crrcd us u lttst fitt'
s 1tt't' i u l, t' rr I t tt t t t' c tl r t r t r t grtt i tt I a tl
: c lr crttt': "

2 4. Establishm t of the Social Health The Bill is amended under clause The Authority is not



SA[o Clause of the Bill Proposed Amendment Justification

Authority.
(c) receiving, investing, borrowing

money;and

4 by deleting the words
" i t t rt,sl i t t g " appearing
immediately after the word
"receiving".

expected to have a
surplus of funds for
investment

J 6 Powers of the Authority
(e) Invest the funds ofthe Funds not

immediately required for its purposes in

the manner provided in this Act under

section 38.

The Bill is amended under clause
6by daluirtg sult-cluttsa (a).

The Authority is not
expected to have a
surplus of funds for
investment, and
investment clauses have
been abused in the past

4 7 The Board of the Authority
(e) the Attorney-General or a designated

representative;

(fl one person, not being a Covernor,

nominated by the Council of Governors

with knowledge in field of finance,

accounting, health economics, law or

business and management:

The Bill is amended under clause
7 by deleting sub-clause (e) "the
.-ltlrrrttt.,r-Ge tterul or u lasigttolad
rel) rc\c tl ltt tile" and replacing it
with the words "(t rel)rasetttttliva
o.f tltc ('li(' haultlt (0ucus'

Health being a

devolved function calls
for more inclusion of
county government
representation on the
Board

7 The Board of the Authority
h) four persons, not being public

officers, nominated by-
(iii) Health care providers.

The Bill is amended under clause
7 by inserting the words "liuitlt
busal uttl privttc scc'lrtr"
immediately before the words
" lteulth <'ura.fitrunt or
rts.sot'ittlitttt "

The representative will
represent the health
providers under the
faith based and private
sector who are not
currently represented,
as public are

represented by DG and
COG.

5 8. Qualifications for appointment
2. (d) is a director, officer, employee or

shareholder of any insurer, broker,

insurance agent or any other member of
the insurance industry, private health

facility; or

The Bill is amended under clause
8 by deleting"tltc priwrlc ltaultlt

./it t' i I i t.r " appearing immediately
after the words "member of the
insurance industry".

A member of a private
health facility can be a
member of the board

6 8. Qualifications for appointment
(e) has been found in accordance with
any law to have misused or abused a

state office or public office or in a way

The Bill is amended under clause
8 by adding "uttd purliumanlor.t'
replrls" after the words "any
law"

Parliament has a
responsibility to vet
nominees; thus,
parliamentary reports
should also be

{

i

a



S/No Clause of the Bill Proposed Amendment Justification

to have contravened the provisions of
Chapter Six of the Coistitution.

considered

7 9. Vacancy of office
(b) is absent from thre{ consecutive

meetings of the Board ]without
permission from the afrpointing

authorityl

The Bill is amended under clause
9 by deleting'o1t,'t trti.,..irtrt"
appearing irnmediately after the
words "meetings of the Board
without" and replacing with the
words "lttn'.1 rtI ( (ttt\t"'

This will ensure no
abuse ofthe clause to
dismiss board members

8 14 Qualification for {ppointment as

Chief Executive Offiber
(a) has a minimum of d bachelor's degree
from a university reco$nized in Kenya;

The Bill is arnended under clause
I 4 by deleti ng " lttr t' lt t I r t r' : "

appearing immediately after the
words "meetings of the Board
without" and replacing with the
words "ttut\I(t'\"

Due to the position of
Chief Executive Officer
bearing huge
responsibility, there is
need for the appointee
to have a Master's
degree

14 Qualification for lappointment as

Chief Executive Offtcer
(b) is an Advocate odtn. High Court of
Kenya

The Bill is amended under clause
l4 by deleting l)ut'tt,qt'ttltlr llt).

The CEO need not be

an Advocate and should
majorly be qualified in
health matters.

9 l7.Staff
The Board may app$int such staff as

may be necessary foi the proper

discharge of the fun$tions of the

Authority under this]Act, upon such

terms and condition$ of service as the

Board may deterrnide.

The Bill is amended under clause
I7 by deleting "ttl)l,t)int"
appearing immediately after the
words " The Board rnay " and
replacing with the words
" l'(('l'lt il"

There needs to be a
competitive recruitment
process in sourcing of
staff

l0 24. Implementation of the Primary
Healthcare F und.
The Cabinet Secretafy may rnake

regulations for the irtrplementation of the
Primary Healthcare Fund.

The Bill is arnended under clause
24 by deleting "ntu.t' appearlng
immediately after the words "The
Board rnay" and replacing with
the words "tlrtrll"

This implies that it is
the responsibility of the
Cabinet Secretary to
make the regulations



S/Ilo Clause of the Bill Proposed Amendment Justification

ll 25 Establishment of the Social Health
Insurance Fund.
(d) funds from the national government,

county governments and their respective

entities for the administration of the

compulsory public service employee's

insurance benefit scheme; and

(e) funds from an employer who is not a

national government, a county
government or their respective entities,
for the administration of employee

benefits.

The Bill is amended under clause
)S lt)' laldittt! suh-(lurrse (il) urtrl
(c).

SHA is a social fund
therefore there are no
enhanced schemes that
will be managed by the
Authority.

t2 26 Registration
(5) Any person who is registerable as a

member under this Act shall produce

proof of registration with the Social

Health Insurance Fund as a precondition

of dealing with or accessing public
services from the national government,

county government or a national or
county government entity.

The Bill is amended under clause
26 (5) by deleting the words
"prott.f tl ragislrutittn x'ith tha
Socitl I Iault lt I ttstrrurtt'c Iiutttl"
and replacing with the words
"pnx4f rlf t'tturltliuttca n'itlt llta
1tt'ot'isiotts rl..sa<'litttt )6 unl 27
() n rcgi.\t r(tt i tt t t tt tt d
t'rtttIribtttirtrt ".

Registration and
contribution under the
SHI is mandatory. The
proposed amendment
facilitates the
enforcement of this
mandatory requirement
to comply with
contributions and other
requirements.

l3 27. Contributions.
(6) Any person who fails to pay any
contribution in respect of any period on or
before the day on which payment is due
shall be liable to a penalty equal to ten
percent of the amount due for contribution
for the period which the contribution
remains unpaid and the total annual
contributions.

The Bill is amended under clause
26 (5) by deleting the word "tat,"
and replacing with the words
"./iva".

Ten percent fine is
high, give that fine are
supposed to act as

deterrent, not resources
mobilization
opportunities.

t4 30. Implementation of Emergency,
Chronic and Critical Illness Fund.
The Cabinet Secretary may make
regulations for the implementation of the
Emergency, Chronic and Critical Illness
Fund.

The Bill is amended under clause
30 by deleting "t,to.t"'appearing
immediately after the words "The
Cabinet Secretary" and replacing
with the words "shull"

This implies that it is
the responsibility of the
Cabinet Secretary to
make the regulations

l5
35. Claims Management.

The Bill is amended under clause
35 by deleting "shull" appearing

Pre-authorizations for
access to healthcare

t

a



S/1.{o Clause of the Bill Proposed Amendment Justification

delegate the perfo ce of its functions

under subsection (l (a), (b) and (c) to a

ent Office shall3. The Claims M

suitable entity

immediately after the words "The
Claims Management Office" and
replacing with the word "rror"'
and deleting"(l)(u1 (b) ttrttl (t') to
tr ;rrilttltlt, rttlil.r " appearing
immediately after the words
"functions under subsection " and

replacing with the words "(l)(u)
utttl (lt) trt tt trtctlit'ul ittrrttruttt'u

1tt'rtt'ilar lit'artscrl h.t' tlrt,
I t t s t t t' t r r t t' t, Il t g t r I u I t t r.t' . I t t t I t r t r i l.l'

tttttlct' llta Ittsttt'rrrt<'1, .lcl itt tt
tnunn(t' lo ltc ltrt'.rt'ribttl lt.t' tltL
('u lti rr al S' ccralu r.t' i tr

R(,gululi()n\. "

need to be separated
will not be among the
functions to be

delegated

16.

the Insurance Act

35. CIaims
4. The entity
(2) shall be a med
provider, or a b
Insurance Regul

t.
under subsection

Authority under

Provided that not

prescribed in the
from the zones
shall be

ore than five entities
to manage the claims

fied in the manner
lations

I insurance
licensed by the

The Bill is amended under clause
35 by deleting "L' ltt usa .i.i .rtrb-
clu usc (4)

To make clear that
claims office is

restricted on whom to
contract ifneed be.

17.

an investment in which

38. Investment

shall be investe
rposes of this Act

Funds.
the Authority which

required to be

ofKenya, bei

(a) in such in
bank on the

approved by
(b) In

National Treasury
securities as may be

(l) All monies
are not immed
applied for the

trust funds, or
authorized by

ent in a reputable
of the Central Bank

thereof, are
to be invested;and

The Bill is amended under clause
38 by deleting the words "

-lti. Ittvastrtrattl ttf l;ttttrl.s.
( I ) lll rtrttrtias irt tltt .ltttltttrit.t
t lt iclt (tr( n ot ittttttarl itttal)'
ratltrircl trt lta ultltlit,l.fitr tltt,

l)ttt'l)(,\(,.\ ttl tlt is . lt l .sltttll lta
ittt't'tlttl

(rr) irt stt<'lt itn'1,\lttt(ttl itt u
t't'lttttultlt' ltttrt li rttt tltc trrlvit't
rtf tltc ('arttrul llurth tt.f ltt'tt.1'tt,

ltt,ittt! tut int't,:ltttattl itr y'ltit'lt
lrrtsl .firtttls, ot' l)(tt'l lltaraof , ura

The Authority is not
expected to have a
surplus of funds for
investment



S/No Clause of the Bill Proposed Amendment Justification

(2) All investments rnade under this
section shall be held in the name of the
Authority.

rt ttl lt ori:.L,tl /t.t' I tt rr ttt ltr'
ittt't'slctl: ttrtr!

tlt) Itt g()t'(t'iltil(ttt \(( ut'ilit'\ (t\
ttttt.t' hc rrltltt'r tt'ttl lr.t' I lt,'
,\' tr I i t t t t tt I I t't' tt.s r t t' t'.

()) lll itn'tsttrrt,rrt'' rnrttl( rrtrtl(r
tltis .tt,ttitttt ;ltttll ltL' lrcltl irt tlta

))ntutl(' 
0f t lt<' I ttt lt ttt'it.t.

r8. 40. Annual estimates.
(4) No expenditure shall be incurred for
the purposes of the Authority except in
accordance with the annual estimates
approved under subsection (3) or in
pursuance of an authorization of the
Board.

The Bill is amended under clause
24 by deleting " t't itt l)t!t'\tt(ttt.l
o.f ttrr tttrtltrtri:,trtiotr ttf tltt
lltturd. " appearing immediately
after the words " approved under
subsection (3) "

To avoid any overtures
by the Board

t9 41. Expenses of administering the
Funds.
(2) The administrative expenses ref-erred

to under subsection (l) shall not exceed
five percent ofthe annual expenditure of
the Fund:
Provided that the administrative
expenses shall not at any time exceed
the cost of benefits payable under this
Act.

The Bill is amended under clause
41by deleting "l'ntvitlatl tlrut tltt
tttltttirtistrtrtit'( (.\l,L'rt\cs sltull ttrtl
(tI utl.l' Iittrt' L'-t't t't'tI tItc ctt.tI t1f

ltL'tta.fits 1ttt.t'rr ltlt trtttlar llt i: . lcl. "
appearing irnrnediately after the
words "expenditure of the Fund"

There is need to keep
administrative costs
low

20. 45. Establishment of Dispute Resolution
Committee.
(2) The Comrnittee shall consist of--
(a) a Chairperson who shall be appointed
by the Cabinet Secretary frotn among
persons qualified to be judges of the High
Court; and

The Bill is amended under clause
45 by deleting "('ttltitrtt
.\' ( t' t' ( t t t r)"' appearing
irnrnediately after the words "
appointed by the " and replacing
with the word "/)',', irlLrrr"

This is to strengthen the
office and bring right
right expertise.

2t 49. Offences and penalties.
(c) for the purpose of obtaining any
benefit for hirnself or fbr any other
person, knowingly makes any false
statement or representation, or produces
or furnishes, or causes to be produced or

The Bill is amended under clause
49 by deleting o't)n( " appearing
imrnediately after the words "
flne not exceeding " and
replacing with the words "ttrrt"

The penalty was raised

to rnatch the offence



S/Illo Clause of the Bill Proposed Amendment Justification

furnished. any docurnent or infbrmation
which he knows to bd false in any
material particular, c{rnrnits an offence
and shall be liable onlconviction to a fine
not exceeding one million shillings or to
imprisonment for a t$rm not exceeding
three years, or to botfr.

49. Offences and p(nalties.
(4) Any person wholwith intent to obtain
the payrnent of any fenefit under this Act,
irnpersonates any p(rson whether living or
dead, commits an offence and is liable on
conviction to a fine firot exceeding one
million shillings or to imprisonment for a

term not exceeding [hree years, or to both.

The Bill is amended under clause
49 by deleting t',tttt' utiltirtrt"
appearing imrnediately after the
words " fine not exceeding " and
replacing with the words "/ir','
Ir rr rr tl rttl I lr rt trstr rt tl "

The penalty was
reduced

22 49. Offences and ienalties.
(5)A health care prpvider or health facility
which knowingly oi fraudulently alters or
falsifies any inforr4ation with intent to
defraud the Autholity or to obtain any
benefit that it is nof entitled to under this
Act, commits an offence and is liable on
conviction to- 

i

(a) a fine not excedding five hundred
thousand shillingsi

The Bill is arnended under clause
49 by deleting 'of it't lr trrttlt'ttl
I I t t t t t t tt r r tl " appearing imrnediately
after the words " fine not
exceeding " and replacing with
the words " tl'o rrrillirtrt"

The penalty was raised
to match the offence

23 50. Regulations.i
(2) (e) the settlenient of valid claims,
which shall be wlthin a period of one
month from the date of submission of
the clairn; and

The Bill is amended under clause
50 by deleting"wlri<'lr ;httll ltt
rilltirt tt lttrirtrl rtf rtrrr tttrtrrllr
fi'rtttt tltt tlrtlt tt.f :ttltttri.tsiott of

t lr t' t' I tr i rr r : rt r r t l " appearing
irnmediately after the words "
settlement of valid claims "

Validity of claims is not
tied to any time frame

24 52 Application bf Cap. 487.
The provisions Of the Insurance Act
shall apply to thg
Authority only in respect to risk
spreading and cfaims
adrn i ni stration dervices.

The Bill is amended under clause
52 by deleting the words "r'irl
\lt t'(u tlitt,g (t t t (i".

SHI is a social scheme
and there is one pool
therefore no risk
spreading.



S/l\lo Clause of the Bill Proposed Amendment Justification

25 FIRST SCHEDULE
TRANSITIONAL PROVISIONS
6. (2) Despite subparagraph (1), the
Board of the Social Health Authority
established under section 4 of the Act
shall competitively recruit and appoint
its staff under section l7 of the Act
subject to the approved staff
establishment and on such terms and
conditions of service as may be

determined by the Board.

The Bill is amended under clause
6 by adding "irt t'tttt,sullutiort tlitlr
Sulurias urtil Ratrttttte ruliott
(' o rtt trt i ss i oll " appearing
immediately after the words
"determined by the Board "

Salaries and
Remuneration
Commission have the
mandate of validating
terms of remuneration

a

t
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FEPUBUC OF KENYA

OF THE DATA PROTECTION COMMISSIONER
When replyi please quote:
Ref: ODPC/ l41613

Email

Hon. Samuel Njoroge,
CIerk of the lAssembly

Britam Tower
12th Floor
P.O. Box 30920 - 00100

22nd September 2023

The National
Clerk's Cham
P.O Box 4184
NAIROBI

mbly
rs, Parliament Buildings

100

Dear Hon.

RE: THE AL HEALTH BrLL (NA. BrLL NO.57) 2023 &THE SOCTAI HEALTH
I BILt NA. BILL NO. 58 2023

Reference is made to your letter dated 15th September 2O23, Ref: NA/DDC/DC-

Hl2023l ( ), inviting the Office of the Data Protection Commissioner (Office) to

submit on the Digital Health Bill (NA. Bill No. 57) 2023 and the Social Health

(NA. Bill No. 58) 2023.

The Office reviewed the Bills and submits as follows :

Insurance

,fPROVISION
THE BILL

rssuE /coNcERN RECOMMENDATIONS JUSTIFICATIONS

To provide a standard
definition of the term
"data processor"processor as"

or other body

worker to
health data".

a

a

Section 2
health

person,
authority,

ts an

The definition differs
from the DPA
definition given in

section 2 of the Act

That a health data processor
should be defined as " a natural
or legal person, public
authority, agency or other
body which processes
personal data on behalf of
the data controller,"

7i;,;



PROVISION IN
THE BILL

rssuE /coNcERN RECOMMENDATIONS JUSTIFICATIONS

Section 2 - The
definition of data
privacy

The definition is
wordy and
ambiguous.

It is restrictive to
"Information
Technology."

That the definition of data
privacy be deleted from the Bill.

The inclusion of such a
definition is too limiting.
It is proposed that this
matter be left open to
align to the right to
privacy.

Section 8(e)
inclusion of
Data
Commissioner
representative
onto the Board

on
the

or

This provision may
compromise the
impendence of the
Office as is
required section
8(3) of the Data
Protection Act

The Bill should provide for a
section that states as follows
"The Agency ffioy, in the
peformance of its functions
collaborate with the Office of the
Data Protection Commissioner."

The current provision
will contradict the
provisions of the Data
Protection Act and may
cause a situation of
conflict that may affect
the independence of the
Office.

Sensitive health
data and
aggregate health
data in section 25
and Persona!
health data in
section 53.

There is no definition
of these terms in the
Act

That the terms be clearly defined
in section 2 of the Bill.

Definition of the terms
will provide a clear
understanding to avoid
misconstruction.

Section 31(c) which
states that "data
may be held... for
historical,
statistical and
research
purposes."

The proposed section
does not align with
the principles of data
protection.

The reference subsection should
be amended to read as follows:
"or, historical, statistical and
research purposes where the
data is anonymised."

The proposed section
does not align with the
principles of data
protection. The
proposal will ensure that
the principle of
confidentiality and
inteqrity is upheld.

Section 39(1) of the
Bill has a spelling
error

The provision states
"A data controller

sha ll p rotect sen s i tive
personal data and
adopt reasonable
administrativq
technical and
physical safquards
to ensure the privacy,
confidentiality,
security, accuracy
and integrity of the
date",

It should read that;

"A data controller shall protect
sensitive personal data and
adopt reasonable administrative,
technical and physical
safeguards to ensure the
privacy, confidentiality, security,
accuracy and integrity of the
data".

Spelling Error

Additional Provisions There is currently no
provision that
referenced the Data
Protection Act

The Bill should be amended so as
to include a new provision that
reads as follows: "Any
processing of personal and
sensitive oersonal shall be done

The addition of such
provision will ensure
any processing of
personal or sensitive
personal data under this

a

2



PROVISION IN
THE BILL

i ISSUE /CONCERN RECOMMENDATIONS JUSTIFICATIONS

in accordance with the Data
Protection Act No. 24 of 20L9."

The amendment will require a

deletion of the proposed section
41 of the Bill.

Bill is done in
accordance with the
Data Protection Act and
the Data Protection
Principles which prompt
transparency,
confidentiality and
integrity and
accountabiliW.

r n c,o^rrcc{nrt. A^I TLIE CfiATAI LIEAI TIJ TNCIIDAN'E tt I /ttA Drl I llat

58) 2023.

PROVTSTON rN l

THE BILL ]

rssuE /coNcERN RECOMMENDATIONS JUSTIFICATIONS

Section 26 of thei
Bill requires that ali
persons, including
children, should
register l

Section 48 of thb
Bill provides fcjr
digitization by
collecting data for
the purposes pf
member registratiQn
and identification l

What are the
safeguards put in
place for the
protection of
collected data?

The Bill needs to provide
adequate safeguards and
measures through which the
persons registering understand
their rights as data subjects and
the Data Protection principles are
applied on collection plus
processing of their data.

To protect the rights of
a data subject and
others.

Additional
Provisions

There is no reference
to the personal data
that may be required
by the Fund from
contributors.

The Bill should include a list of
information the Fund may
require from its contributors.

This promotes clarity
and aligns with the
principle of data
minimization as
espoused in the Data
Protection Act, 2019.

Additional Provisiohs There is currently no
provision that
referenced the Data
Protection Act

The Bill should be amended so as
to include a new provision that
reads as follows: "Any processing
of personal and sensitive
personal shall be done in
accordance with the Data
Protection Act No. 24 of 2019."

The addition of such
provision will ensure
any processing of
personal or sensitive
personal data under this
Bill is done in

accordance with the
Data Protection Act and
the Data Protection
Principles which prompt
transparency,
confidentiality and
integrity and
accountability.

3



The Office looks forward to working closely with National Assembly as it continues to
peform its mandate to protect the data protection rights of data subjects.

In case of further clarification on this matter, please contact the Office by email address
info@odpc.go.ke.

Yourc Sincerely,

IMMACU]ATE KASSATT, MBS
DATA COMMISSIONER

a

4

't;;)

!



/ -,,6r-.t-.ln \f/i r

rYH:;fu;
E__#

IrA
c

v_

Our Ref: K I 0 I 27 I rll mb I iw I AYI't023 22'd September 2023

Your Ref: DC/DC-H/2023/ (o8e)

mbly
ildings

2,00r00

FOR EXTENSION OF TIME FOR K^AM SUBMISSIONS ON THE
LTH BILL 2023 AND THE SOCIAL HEALTH INSURANCE BILL

on of Manufacturers (KAM) presents her complimenr on behalf of its members

your continued support.

We are in

NA/DDC/D
ceipt of your letter dated l5'n September 2023 and of Reference Number

Hl2023l (089). This letter was an invitarion to submit views on the Digital Health

KAM wishes

submit our v

The Clerk
National As
Parliament
P.O Box 4l
NAIROB!

Dear Sir,

RE: REQU
DIGITAL
2023

Kenya Associ

and apprecia

nthony
HIEF UTIVE.

Bill 2023 and Social Health lnsurance Bill 2023 by 22"d September 2023

request for an extension of time by one week to the 29'h of September 2023, to

on the two Bills.

The pu of this letter is to therefore request for an extension of time by one

September 2023 for formal submissions by the Kenya Association of
rs on the Digital Health Bill 2023 and the Social Health lnsurance Bill

week to 2

Manufactu
2023.

We look to your favorable response and consideration, advance feedback can be sent

through r ,' f ,rrtr .r.r '.',' or call 0722 370446.

Yours Si

P O. Box 30225 - 00100 N; ,robi, Kenya
Website: www.kam.co.ke
Email: info@kam.co.ke
Location: l5 Mwrnzi Roa t, Opp.Westgate
Westlands, Nairobi

Ii{: +25,1 20 232{8 l7r& m 8t55531,10201r
Ptobtb+2510 n2 20t36&+25,r rc6 6l

ItenyaAssoAadon dShopping Mall, oc
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MEMORAHDA FROM HEATTH RECORDS AND INFORMATION MANAGEMENT

OFFICERS ] REGARDING THE INCTUSION AND ESTABTISHMENT OT DIGITAL HEATTH

AGENCY iN TnOpOSED DrGrTAr HEATTH Brrr 2023

BACKGROUND ABOUT HEATTH RECORDS AND INFORMATION SERVICES

I. WHO WE ARE
l

HRIM Acl no. l5 of 2016 defines Heolth Records ond lnformotion Monogers os

"Officers troined in heolth records ond informotion ond chorged with the

responsibility of monoging heolth records ond informotion for heolth services

which includes (i) consulting in clinicol coding; (ii) coding for insuronce firms; (iii)

copocity building in diseose clossificotions ond heolth informotion monogement;
i

(iv) oppioisol of medicol documentotions ond oudits; (v) medicol doto onolytics

ond resEorch; (vi) design ond use of e-heolth opplicofions; (vii) development of
l

strotegig documents ond policies in heolth records ond informotion

monogpment services; (viii) odvice on medicol legol issues; (ix) odvice on

retrievql ond disposol of medicol records; (x) monogement of bed bureous; or (xi)

consultbncy in odministrotive stotistics ond big doto onolytics

i

2. THE tlEArTH RECORDS AND TNFORMATTON MANAGEMENT (HRtM) FUNCTTON

Approyed Scheme of Services for HRIM personnel describes the following

functiqns; collecting, colloting, compiling, onolyzing, reporting, evoluoting,

storinglond disseminoting heolth ond heolth-reloted doto ond informotion for use

by olli Development, implementotion ond review of the heolth records ond

inforrrlotion monogement policies, strotegies, guidelines, procedures ond

stondords; monogement ond odministrotion of heolth records ond informotion

servicps; documentotion of medicol, surgicol ond reloted procedures;

sche$uling ond monogement of bed bureou; coding ond indexing diseoses ond

surgicol procedures in occordonce with the internotionol stotisticol clossificotion

of diseoses 2 (lCD) ond internotionol clossificotion of procedures (ICPM);



i

orgonizotign of potients oppointments; registrotion ond scheduling of potients;

mointenonce of Potient Moster lndex; development ond review of heolth doto

collectionlond reporting tools; custodion of heolth records ond mointenonce of

confidentiolity; provision of odvice on medico-legol ospects in relotion to heolth

records ond informotion; collection, onolysis ond disseminotion of heolth doto;

development, monitoring ond evoluotion of heolth records ond informotion

systems; copocity building on heolth records; ond conducting heolth reseorch
l

ond surveys.

3. HEALTH RECORDS AND INFORMATTON MANAGERS BOARD OF KENYA

HRIM profession is reguloted by Heolth Records ond lnformotion Monogers Boord.

The Boord is estoblished pursuont to section 3(l) of the HRIM Act ond the boord is

estoblished os body corporote with perpetuol succession ond o common seol
l

ond sholl, in its corporote nome, be copoble of -
(q) suing ond being sued;

) toking, purchosing or otherwise ocquiring, holding, chorging or

disposing of movoble ond immovoble property;

(g) borrowing money or moking investments; ond

(d) doing or performing oll other octs or things for the proper

per{ormonce of its functions under this Act which moy lowfully be done

dr performed by o body corporote.

4. tEGAt INSTRUMENTS GOVERN!NG HEATTH RECORDS AND INFORMAIION

o1 ltre Heolth Records ond lnformotion Monogemenl Act No. 15 of 2016

which is on Act of Pqrlioment to moke provision for the troining, registrotion

tond licensing of the heolth records ond informotion monogers; to regulote

Itheir proctice; to provide for the estoblishment, powers ond functions of

Ithe Heolth Records ond lnformotion Monogers Boord ond for connected

ipurposes

b)l The scheme of service for heollh records ond lnformolion monogement

r officers (Rev 2018) which is odministered by the Public Service Commission

I ond which the cobinet secretory for Heolth is the custodion ond the

b



a

sch e of service hos o detoiled job description for heolth records ond

tn otion which stipulotes they ore chorged with the responsibility of

mo oging heolth records ond informotion for heolth services

c) The Ith Act 2017

n 103, 104 ond 105 of the Heolth Act 201 7 is discussed below;

on 103 recognizes eHeqllh os mode of service delivery in Kenyo,

on 104 on e-Legislolion which obligotes Cobinet Secretory for heolth

estoblish within three yeors of the operotion of this Act, to ensure the

octment of legislotion thot provides for omong other things;

odministrotion of heolth informotion bonks including interoperobility

mework, doto interchonge ond security;

) collection ond use of personol heolth informotion;

c) monogement of disclosure of personql heolth informotion;

d) protection of privocy;

(e) business continuity, emergency ond disoster preporedness;

(f) heolth service delivery through M-heolth, E-leorning ond telemedicine

(g) E-woste disposol; ond

(h) Heolth tourism.

3. Seclion 105 of lhe Act stotes thot Ministry of heolth sholl focilitote the

estoblishment ond mointenonce of o comprehensive integroted heolth

informotion system. The section further obligotes the Cobinet Secretory in

consultotion with the Director Generol moy, for the purpose of creoting,

mointoining or odopting dotoboses within the notionol heolth informotion

system desired in subsection (1), prescribe cotegories or kinds of doto for

submission, collection ond the monner ond formot in which ond by whom

the doto is to be compiled or colloted ond submitted to the Ministry of

heolth.

2.

4. NTS OF DEPARTURE IN THE PROPOSED DIGITAT HEATTH BItt 2023



?

Its importoht to note thot we support the government in its digitizotion ogendo in

line with hgr monifesto but its our collective understonding thot some sections of

tfre propoied bill will creote dishormony ond confusion in the heolth sector due

to the opiressive clouses ond provisions. Below is o summory of some sections of

the Heolth Act thot defines digitol heolth bill ond which oppeors conflicting

occordini to us;

l.lSection 104 ond 105 (3) of the Heolth Act obligotes the Cobinet

Sdcretory ond Director Generol to focilitote development of policy

gUidelines thot ensures mointenonce of comprehensive integroted heolth

irformotion system but does NOT tolk obout creoting onother legislotion

td focilitote this function. The inclusion of this section in the proposed

digitol heolth bill cleorly undermines this provision in the Heolth Act. This

frlrnction is olreody being performed by existing HRIM Professionols

rbguloted by HRIM Boord.

2. Under Section .l05, the Heolth Act obligotes Cobinet Secretory ond

Director Generol should focilitote development of policy guidelines to
l

Ensure occomplishment of comprehensive integroted heolth informotion

but nowhere does the section colls for development of legislotion or

irpclusion in the inclusion in ony other proposed legislotion. The proposol in

tfre digitol heolth bill to include this section is meont to undermine this

qection in the heolth oct ond should be removed. The development of

folicy guidelines would eosily ochieve the objects of the proposed digitol

freolth oct without undermining the heolth oct.

3. Lostly, while the Heolth Act 2017 cleorly stipulotes the development of

ivorious policy documents ond guidelines, nowhere in the Heolth Act is the

creotion of Digitol Heolth Agency envisoged or provided for in Heolth

Act.ond its inclusion in the proposed digitol heolth bill is meont to
undermine other existing legislotion's like HRIM Act no 15 of 2016 ond

Heolth Act of 2017. This should not be ollowed to poss unnoticed ond

should be knocked out completely from the proposed digitol heolth bill.
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4. The Heolth Act of 2017 envisoged thot o number of policy guidelines

sholf be developed under Section 105 (3) to occomplish o comprehensive

integroted heolth informotion under the guidonce of CS Heolth ond

Director Generol for heolth. ln the proposed digitol heolih bill, oll the

obiects of the proposed digitol heolth bill ore NOT in congruent with the

prdvisions of the olreody existing Heolth Act 20l7.The inclusion of the this

seption in o new legislotion without repeoling the Heolth Act will undermine

this Act thot is olreody being utilized in the heolth sector. The objects

should be dropp ea tf the proposed digitol heolth bill.

/
5r Under Sectiondfi-k)(j)(n)(o) in the proposed digitol heolth bill, there is

duplicotion of functions outlined in the Heolth Act 2017 ond which HRIM

qfficers undertoke or perform on doy to doy bosis. There exists no vocuum

ih the proctice ond the inclusion of the functions in the proposed digitol

ireolth bill sholl conflict with HRIM Act ond Heolth Act ond this should not

be odmitted in the proposed digitol bill.
I/

16. Under Section B"f(l on the boord of the directors, the proposed list of

boord members completely ignores the core custodions ond ployers in the

doto cycle. fl-leolth Records ond lnformotion Monogers ore the bockbone

of the heolth sector in terms of doto monogement ond systems

monogement ond nowhere in the proposed digitol heolth bill is this codre

recognized or even mentioned. This omission in the proposed bill

obliterotes this noble profession ond eventuolly sock thousonds of officers

working in the public ond privote sector. Their livelihoods ore of stoke ond

shouldn't be ollowed to suffice but should be omended by ensuring thot

there is one representotive from this noble profession to sofeguord the

interests of the members of this profession.

7. Under Section.!/of the proposed digitol heolth bill, there is proposed

estoblishment of o system known os com integroted heo th

informotion system under the custodion of the proposed Digitol Heolth

Agency. lts importont to to note thot in Heolth 17, it is envisoged

iu
$.i\

,lr
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thot o number of policy guidelines sholl be developed under Section 
,l05 

(3)
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omplish o comprehensive integroted heolth informotion under the

of CS Heolth ond Director Generol for heolth. ln the proposed

heolth bill, the proposol to ploce this responsibility under the

ond yet to be estoblished digitol heolth ogency is o direct

flict ond subversion of intent of the drofters ond legislotors of the Heolth

2017. The inclusion of the this section in o new legislotion without

eoling the Heolth Act 2017 creotes two porollel outhorities ond will

U ermine this Act thot is olreody being utilized in the heolth sector. The

posol should be dropped from the proposed digitol heolth bill

Section 2 of the HRIM Act no 15 of 20]6 defines o Heolth Records ond

rmotion Monoger os on officer troined in heqlth records ond

formotion os on officer chorged with the responsibility of monoging

th records ond informotion heolth services which includes-

Consulting in clinicol coding;

Coding for insuronce firms;

(iii) Copocity building in diseose clossificotions ond heolth informotion

monogement;

(ivf opproisol of medicol documentotions ond oudits;

(v) medicol doto onolytics ond reseorch;

(vi) coordinote development use of e-heolth opplicotions;

(vii) Development of strotegic documents ond policies in heolth records

ond informotion monogement services;

(viii) Advice on medicol legol issues;

(ix) Advice on retrievol ond disposol of medicol records;

(x) Monogement of bed bureous; or

(xi) Consultoncy in odministroti stotistics ond big doto onolytics.

A closer look of Section 2 ) of the proposed digitol heolth bill proposes

d

integroted comprehensive heolth informotion system sholl operote os o



a

nt of collection, collotion, onolysis, reporting, storoge, usoge, shoring,

evol or orchivol of doto reloted to the stote of physicol or mentol heolth

the doto subject ond includes records regording the post, present or

stote of the heolth, doto collected in the course of registrotion for, or

of heolth services, or doto which ossociotes the doto subject to

provision of specific heolth services is o cleor conflict with the provisions

section 2 of the HRIM Act in terms of who o monoger is

is shouldn't be ollowed to suffice since it is o direct conflict with the HRIM

. The some should be expunged from the proposed digitol heolth oct

o

nd

conflicting noture.

void conflicts in regulotion once the new digitol heolth low is enocted.
/

some cose opplies f Section Z$-el of the proposed digitol heolth bill

should Oe exOup;/ed from the proposed digitol heolth oct due to its

"-t(rrof the proposedThe objects of the digitol heolth bill under Se

digitol heolth bill is o cut ond poste of some of the functions of HRIM

monogers provided in Section 2 of the HRIM Act no 15 of 2016 which

defines o Heolth Records ond lnformotion Monoger os on officer troined in

heolth records ond informotion with severol responsibilities which is o direct

conflict between the two lows if ollowed to poss os proposed. This section

should be expunged from the proposed digitol heolth bill since it serves no

purpose ond couldn't comprehend whot its supposed to cure.
I

10. Section 2y' of the proposed digitol heolth bill empowers the Digitol\-/
Heolth Agency to be the sole custodion of heolth doto in Kenyo. lt should

be noted thot heolth doto belongs to the potient ond its held in trust by the

stote on beholf of the potient. Secondly the Cobinet Secretory for heolth is

obligoted to focilitote sofe custody of potient doto for eosy occess ond use

to focilitote core ond treotment of potients. The some doto is kept securely

under the core of Heolth Records ond lnformotion Monogers who ensures

thot the some is collected ond stored sofely. The proposol to shift this

responsibility to the proposed digitol heolth ogency which is o body

corporote with own governonce structure is likely to complicote this since
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re will be shored outhority between the Ministry ond the ogency with

RIM officers being unoble to perform their duties ond responsibilities since

ey won't be onsweroble to the Authority creoted by the Digitol Heolth Bill.

is should not be ollowed since potients ore likely to suffer ond their

rivocy ond confidentiolity compromised. This is ogoinst Section l8 of the

Protection Act 2019 thot estoblishes registrotion of doto controllers

nd processors for oll public ond privote orgonizotions ond individuols

l. The some cose opplies to section fr of the proposed digitol heolth bill

ond should be expunged from the proposed digitol heolth bill.

2. Section of the proposed digitol heolth bill obligotes Cobinet

cretory to estoblish heolth doto bonks ond estoblish county heolth doto

ks. ln my view this shift in responsibility from proposed digitol heolth

ncy to the office of the Cobinet Secretory who delegotes the functions

HRIM monogers would creote conflicts ond confusion in service delivery.

is pure conflict in the roles ond responsibilities between the office of

binet Secretory ond Digitol Heolth Agency

TIONS, CONCTUSION AND RECOMMENDATIONS

The proctice of HRIM is reguloted by the HRIM Act 20,l6 ond HRIM boord

ished pursuont to section 3(l) of the oct ond the proposed bill hos

utlined Digitol Heolth Agency functions thot conflicts with the core

nctions of the HRIM Act 2O16

. The HRIM boord is the odvisory ogent to the CS on motters pertoining to

olth records ond informotion monogement in this country occording to

RIM oct 2016 ond there is perceived conflict between the proposed

igitol bill ogency bill ond the boord ond therefore undermines the boord

ondote. HRIM profession is not enlisted omong the membership of

of directors for digitol heolth ogency ond is the key ployer in this

ce which should be ignored of own peril due to their cruciol roles
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The proctice demonds thot onyone hondling heolth record or potients

o, s/he must be licensed ond reguloted by the HRIM boord ond since

s o legol requirement in the Heolth Act 20.l7 thot oll heolth professionols

reguloted, the issues of potient heolth informotion confidentiolity connot

guoronteed if people ore deployed in the ogency ore not licensed

oning confidentiolity of potient informotion will be compromised which

ogoinst the Doto Protection Act 2019. Every heolth proctitioner must be

censed occording to the Heolth Act 2017

The proposed bill does not provide for o tronsition clouse for serving HRIM

ers ond its completely silent on the role the HRIM profession who ore

ciol octors in heolth informotion monogement ond who ore directly

cted by the bill. There is no clouse thot shows how the codre will

nsition in the proposed regulotory fromework thus rendering thousonds of

e HRIM professionols olreody working for the heolth industry in Kenyo

bless.

5. Key stokeholders including the troining institutions, privote ond NGOs

were not involved in the process ond hove not been consulted. The

ogency will not be oble to regulote the work of the privote ond NGOs.

6. The proposed digitol heolth is creoting onother codre colled digitol

heolth or heolth informotics by looking of the objects ond quolificotions of

the boord membership ond which is not provided in low cleqr whot gop is

filling on the spoce of informotion monogement os currently oll heolth

informotion systems ore monoged by HRIM profession ond so for there

hosn't been ony serious reported gops thot the proposed bill is going to

cure by estoblishing o digitol heolth ogency.
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Mr. pamuel Njoroge
The flerk of the National Assembly
Parliament Buildings
Nairpbi

I\r .t\ il i {i :".i..F. :l-, ..:-\.:'li' t- I' ri- 5 :i, I September zoz3
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Deaf Mr. Njoroge

ci.,nn K's o,tru.lB
ll O tiox 4r84.?. iia.r()3.i

l-4'
CoNsIoenaTIoN oF THE DIGITAL HEALTH BILL (N.A BILL No. SZ OF zoz3) AND THE

+,o

Refdrence is made to the above matter and your letter dated t5th September zoz3 underner itnTooc lDc'Hlzo4(o88) requestingfor memoranda on the Digital Health Bill, zoz3 andthe $ocial Health lnsurance Bill, zoz3.

soci[l lnsurance Bill, zoz3
The [ouncil of Governors has reviewed the Social Heatth lnsurance Bill, zoz.4.our reviewof tfe,Bill has identified several strengths and areas of concern for consideration beforethe Bill is passed into law.

2. DigitalHeatth Bill, zou3

l:grTj:glhe 
DiSital Health Bill, we wish to express our support for the same recog nizingIts potential to revolutionize healthcare delivery and improve patient outcomes through

:h: lnt:g:tion of digitaltechnologies. The Ministry of Health has sufficiently provided therationale in having the central authority as a body corporate.
However, we note the need to rationalise the inititutional arrangements proposed in theBillfamely;
t'"'it^".t.!,1-.changing the name of the central authority namely Digital Health Agency toread Digital Health service. The term agency pre-supposes a principal- agent relationship -yet fhe institution as conceptualized is independent. 

'

cla{se 8- lncreasing the membership of the council of county Governors from onerepresentation to three.

so HEALTH INSURANCE BILL BILL NO.58 OF 2o2

The lbove matter refers.

Tralpsition provisions - this is missing in the Bill and is critical. rts inclusion will ensure thatthe turrent informati on systems and gains made are not lost. Furthe r, the current humanresource in the Departm ent, if any, dealing with digital health/ informatics are preserved
and transitioned

a
1.

l.

il.

iii.

NATIONAL
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WewishtonotethattheCouncilof6overnorshaspresenteditsviewsontheBillstothe
Ministry of Health, through a Technical working Group that was established on 7th

september 2023, in which the council is a member. our views are there submitted for your

information'

PIease accept our highest esteem and regards

Yours sincerelY,

a

(- q t

Mary Mwiti
Chief Executive Officer

Copy: ExcellencY Governors

CECMs ln Charge of Health

P
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ECONOMIC & SOCIAL

/'rrttiru lrcorrlt' li4;t'

Our Ref: 22/09/23

RIGHTS CENTRE
Hakrjamii

Date: 22"'l September, 2023

Mr. Samuel Nioroge
Clerk of the \ational
Parliament Bqildings
Parliament R0ad
NAIROBI 1

Assembly

Dear Mr. Nj0roge,

RE: COMrunrurs ON THE DIGITAL HEALTH BILL (NATIONAL ASSEMBLY
BrLt NO. 57 OF 2023) AND THE SOCTAL HEALTH TNSURANCE BrLL
(NA ONAL ASSEMBLY BTLL NO. 58 OF 2023)

We refer td the above subiect matter and the invitation to submit Memoranda dated
1Sth Septer/lber, 2023.

l

The Econqmic and Social Rights Centre- Hakijamii is a National Human Rights
Organization that supports marginalized communities to claim their economic and
social rigtlts. As such, we are committed to champion for laws and policies that
ensure huknan rights-based approaches are met in the framework for provisioning of
digital hgalth services and social health insurance. This is to foster a society that
guaranteds and protects the right to the highest attainable standard of health, which
includes the right to health care services for every person.

l

We herely submit the legislative memorandum on the Digital Health Bill, 2023

attachediherewith for your consideration. We further recommend as follows with
regards to the Social Health Insurance Bill 2023:

Deletio{r of clause 27 (4) - the provision limits the right to health care services as



t-

provided for in Article 43 (1) (a) of the Constitution of Kenya 2010. It further
contradicts the object of the Bill which is to ensure all Kenyans have access to
affordable and comprehensive quality health services.

Sincerely,

Zipporah

Yaya Court. Suite 8, along Chania Avenuc off Ring Road

Kilimani.
P.O. Box I1356 - 00100 Nairobi. Kenya Office, Mobilc: 0726 527 876 I 0732 906 255. Email:

esrc@:hakijamii.com. Website: www.hakijamii.com

a

"A socicty that is liec ll'orn discrirnination, 0x loitation and

in justicc'

I



FEDERATION OF
KENYA EMPLOYERS

77,- %;* 4 e'?/-frt.

TO: OFF E OF THE CLBRK, THE, NATIONAL ASSEMBLY

FROM: THE EDERATION OF KENYA EMPLOYERS (FKE,)

FKE MEMORA UM ON THE DIGITAL HEALTH BILL, 2O2g (N.A BILL
NO. sz) AND T
NO.58)

E SOCIAL HEALTH INSURANCB BILL, zo23 (N.A BILL

1. BACKGRO D

r.r.ABOUT

The lredcration of Iimployers (FKE) is the premier and most representative employers'

re

body in Kcnya.

in Kcnya. Thc

busincss

of value-add

represents mem

Organization,

Confederation,

Organization (L

Federation's members employ 6Z% of formal private sector wage employees

of thc Fcdcration is to build thc capacity of cmploycrs and to influcncc thc

t through advocacy, cffective represcntation, social dialoguc, and provision

In addition to representing employers at local level, the Federation also

at regional and international level including at East Africa Employers

of IGAD Employers (CIE), BUSINIiSSAfTica-Employers

International Organization of Employers (IOE), and the International Labour

, and other global forums.

1..2

In taking a po

environment

- 
l(gnyn'g

- 
Accelera job creation

development

CIPLES THAT GUIDE FKE POLICY POSITIONS

position, ltKli is guided by the need to ensure a balanced and sustainable policy

promotes:

development

- 
linte

- 
Fair practiccs

Page 1 of 16



- Resilient and competitive businesses

- 
Flarmonious industrial relations

- Social,Iusticc

- 
Feasibility and affordability of the costs associated with implementation of the policy.

.9. FKE POSITION ON ADVANCEMENT OF UNMRSAL HEALTH
COVERAGE

The right to health is a fundamental human right guaranteed in the Constitution of

Kenya. Article 48 (1) (a) of the Constitution provides that every person has a right to the highest

attainable standard of health, which includes the right to hcalth carc serviccs, including

reproductive health care.

Universal Health Coverage (UHC) has become a matter of national interest and is one of the

priority issues in the Bottom-up Economic Transformation Agenda (BETA). UFIC advances 3

thematic areas;

t) Expansion of health services

z) Inclusion of all persons

3) Reduction of out-of-pocket payments at the point of accessing health services

The effort to provide UHC in Kcnya is noble and the Iredcration supports thc ovcrall objcctivc of

granting every person in Kenya their fundamental right to health. The Iiederation understands that

the realization of this objective requires a concerted effort of all parties: Government, employers,

workers, health care providers and other stakeholders in the health sector, stakeholders in the

insurance sector, and the public.

To actualize the attainment of UHC in the country, the following components of health system

ought to be carefully and deeply considered:

t) Health service delivery

z) Human resourcc for hcalth

3) Health information system

4) Health financing

S) Essential medical products and technologies

6) Leadership and governance in health

1

Page 2 of 16



tl
2. SUBMISSION N THE PROPOSED BILLS

The above mandate FKE position on the proposed Bills to which it submits as follows;

2.I. THE GITAL HEALTH BILL, (N.A BILL NO. SZ) 2o2g
The Federation the Bill to be seeking to provide for the establishment of the Digital

Health Agency; to a framework for provision of digital health services; to establish a

comprehensive digital health information system, data governance and protection of

personal health

disposal, health

service delivery through digital health interventions, e-waste

, and for connected purposes. The summary of the comments are as

highlighted in table

Page 3 of 16
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z.z. SOCIAL IIEALTH INSURANCE BILL (N.A BILL NO. S8) zozs

2.2.I.GENERAL COMMENT: STAKEHOLDERS ENGAGEMENT

Stakcholdcr cngagement envisioned by thc constitution and thc tripartite arrangcments is

dcsigned to be mcaningful and should help the partics comc up with win-win solutions to thc issues

they face. Such engagements should not be for thc sake of ticking the box. Employers would not

support this approach due to the critical role they are expected to play in the implementation of

the Social Health Insurance initiative and the regulations expected to operationalize it. The

employers' concerns should be considered so that win-win solutions are arrived at and for the

employers to play the much needed role in the provision of health which is critical to productivity.

2.2.2. SPECIFIC COMMENTS ON THE SOCIAL HEALTH
INSURANCE BILL 2o2g

The Fedcration understands that the Social Health Insurance llill zoz3 seeks to establish the

framework for the management of social health insurance; to provide for the establishment of the

Social Flealth Authority; to give effect to Article +S(tXa) of the Constitution; and for connected

purposes. The provision of health impacts on work and the workplace; employees contribute to

this and employers are at the Centre of the administration of it. The role of employers does not end

with deductions and remittance of the contributions but includes the management of the

relationship. The summary of the employers'comments are highlighted in table z below.

Page 6 of 16
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3. EMPLOYERS ASK AND PROPOSED WAY FORWARD

The Federation of Kenya Employers humbly requests that employers' views be taken into

consideration and the two Bills are relooked against the insight indicated hereinabove. This will

create a conducive environment and stakeholder ownership of the UHC reforms.

Signed for and on behalf of the

FBDERATION OF KENYA EMPLOYERS

Jacqueline Mugo (MRS), EBS, MBS, OG\M

B)(ECUTTVE DIRECTOR & CEO

t9/o9/zoz3
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REPUBLIC OF KENYA
Telephone: t052222
0720 77t478t0738 5041 I
Foc + 254 0202724938
Email Address:
Email Address:
Website: www ke
When replying please

Ref. No.: CH/Yol.l/09/02 D atez .21{ September, 2023

Mr. Samuel
Clerk of the Na Assembly
Parliament
P.O. Box 41
NAIROBI
E-Mail

ATTN: PeterK Chemweno

Hassan A. Arale
Clerk

RE: oF TrrE DTGTTAL TTEALTH BrLL (N.A. BILL NO. s7) 2023 AIID
TIIE IIEALTH INSI.]RANCE BILL .A. BILL NO. 2023

Reference is to your letter dated l5u September,2023, under reference no.: NA/DDC/DC-

H/2023/ (088)

The Kenya Practitioners and Dentists Council ("the Council" or "KA{PDC") is a statutory

body corporate under Section 3 of the Medical Practitioners and Dentists Act (CAP 253 -
Laws of the mandate to regulate the training and practice of medicine, dentistry, and

community oral within the Republic of Kenya. The Council is also tasked with the mandate of
regulating all

MEDICAL PRACTITIONERS
AND DENTISTS COUNCIL
MP & DB HOUSE,

WOODLANDS RD, OFF LENANARD

P.O BOX 44839 - 00100
NAIROBI

Forwarded

institutions in the country.

wriuen memoranda detailing KMPDC's submission on the following bills:

Bill;

Insurance Bill;

Thank you for continued support and guidance.

DR. KAXITJKI
CHIEF OFFICER

(D

(ii)

Copy to: akhumichaS. Waftla



cabmet secretary
MINISTRY OF IIEALTTI
E-Mail: cs@health. go.ke

Ms. Mary Muthoni Muriutd, IISC
Principal Secretary
State Department for Public Health and Professional Standards
MINISTRY OT IIEALTII
E-Mail: pshealthke@gmail. com

Prof. Stanley O. I(hainga
Chair
KEIVYA MEDICAL PRACTMONERS AND DENTISTS COTINCIL
E-Mail: chair@kmpdc. go.ke

a
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January
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Digital

REPUBLIC OF KENYA

MINISTRY O INFORMATION, COMMUNICATIONS AND THE DIGITAL ECONOMY

ATE DEPARTMENT FOR ICT AND DIGITAL ECONOMY

M ON THE DIGITAL HEALTH BILL - NATIONAL ASSEMBLY BILL
NUMBER 57 F 2023.

A. THE KGROUND

onal Assembly Departmental Committee on Health is in the process

of the Digital Health Bill (N.A. Bill No. 57)2023. The principal objective

provide a framework for the provision of digital Health services, establishof this Bill is

the Digital

!nformation

information,

ealth Agency, establish a Comprehensive lntegrated Digital Health

and provide for data governance and protection of personal health

delivery through digital health interventions, e-waste disposal and

to Article 118(1) (b) of the Constitution and Standing Order 127(3)

Assembly, the Committee resolved to invite relevant stakeholders to

randa on the Bill. The State Department for lCT & Digital Economy being a

, in the process, was invited among other stakeholders to submit its

on the Bill

inistry of lnformation, Communications and The Digital Economy is

promote both universal access to information and ICT Services as

the Constitution 2010 and the Kenya Vision 2030. This also contributes to

Bottom-u p Econom ic Transformation Agenda ( B ETA).

mandate of the Ministry is derived from the Executive Order No. 1 of

and cascades the following functions to the State Department for ICT &

; Facilitate the Development of the lnformation and Communication

Page 1 of6



Sector (including Broadcasting multimedia); Data Protection Policy and Regulation of

Personal Data Services; National ICT Policy; Promotion of ICT lnnovation and Digital

Economy; Promotion of E-Government; Promotion of Software Development lndustry;

Provision of ICT Technical Support to MDAs; Policy on Automation of Government

Services; Development of National Communication Capacity and lnfrastructure; and

Management of National Fibre Optic lnfrastructure

5.0. The Public Service Commission, a constitutional body charged with

responsibility of creation and establishment of functions in Government Ministries,

Departments and Agencies created the Directorate of ICT in the State Department for

lCT & Digital Economy and assigned it functions among them Promotion of E-

Government, Provision of ICT Technical Support to MDAs, Development of National

Communication Capacity and lnfrastructure, Management of National Fibre Optic

lnfrastructure, among others. This is more clearly defined in this year's 2023 newly

approved ICT functions and structure for the public sector ICT function.

6.0. ln order to provide the necessary technical support to MDAs, the State

Department for lCT and Digital Economy (SDICTDE), has Directorates of ICT in all

MDAs. The MDAs ICT Directorates cascade the functions of SDICTDE at the MDAs

level. And these cascaded functions include the development, operationalization and

maintenance of the agencies' lntegrated Management !nformation System,

management of core agencies/sector digital systems and infrastructure required for

seamless information exchange; promote development of enterprise sector application

systems etc. Moreover, under the State Department for ICT & Digital Economy, there

two key Agencies - lnformation Communication Technology Authority (ICTA) and Konza

Technopolis Development Authority (KoTDA) whose functions include the development,

operationalization and support of the government digital systems across the public

sector institutions.

B. STATE DEPARTMENT FOR ICT AND DIGITAL ECONOMY TECHNICAL

ANALYSIS OF THE DIGITAL HEALTH BILL.

OBSERVATIONS

Page 2 of 6
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7.0. The fu
Government

whether there

The State De

role in public

8.0 As per s

and Digital E

o

ons of the Agency were analyzed against those of other

encies mandated to perform digital functions with view of determining

functional duplication/overlaps, existing gaps for improvement, etc.

ment for ICT & Digital Economy, as earlier indicated, plays a critical

r digital systems as one of its key functions.

e of the selected Agency functions, the State Department for ICT

nomy observes the following;

function 6(a): develop, operationalize and maintain the

hensive lntegrated Health lnformation System, to manage the core

digital systems and the infrastructure required for its seamless health

n exchange; the State Department noted that this is the Agency's

ancho in function

8-2. State Department also appreciates that according to the Health Act,

2017, ction 105, part 15: the Ministry of Health has been mandated to

facili the establishment and maintenance of a Comprehensive lntegrated

on System, without creation of an Agency. ln the Public Sector for

exam e, there are a number of Government Ministries which have developed,

onalised and maintained Ministry specific integrated management

8-1.

Com

info

Min

D

mar

8-3,

an

cha

systems to address their digital systems aspects. For example, the

of National Treasury & Planning and Lands, Housing, Urban

pment and Public Works have developed, operationalised and they are

ning the integrated financial management information system (lFMlS) and

lnteg Lands Management lnformation System (!LMIS) respectively

State Department further observes that if every ministry were to create

cy to manage its own integrated systems, sustainability would be a

nge to the economy

84. ln addition, the State Department observes that, the State Department for

ICT Digital Economy has a fully-fledged Directorate of ICT at the Ministry

of h that can perform this function as part of its mandate

Page 3 of 6



8-5. The State Department observes on ICT infrastructure that, the State

Department for ICT & Digital Economy has continually deployed and

maintained ICT infrastructure including data centres, backbone fibre and last

mile connectivity to government institutions include health care facilities.

8-6. For function 6(b): establish registries in consultation with other

statutory authorities at appropriate level to create single source of truth in

respect of clients, health facitities, health care providers, health products

and technologies; the State Department observes that this is a function that can

be effectively performed by the Directorate responsible for ICT at the Ministry of

Health.

8-7. For function 6(d): establish a system of shareable and portable personal

health records based on practices and standards; the State Department

observes that this is duplicated in subsections (a) and (c) above, which can be

performed by the Directorate responsible for ICT at the Ministry of Health.

8-8. For function 6(h): strengthen existing health information systems, by

ensuring their conformity with the defined standards and integration with

the proposed Comprehensive lntegrated Health lnformation System; the

State Department observes that this subsection encroaches on the mandate of

other statutory bodies who own the systems.

8-9. For function 6(i): develop and implement the infrastructure for health

data exchange of health information. in a secured manner; the State

Department observes that this is a mandate for the State Department for lCT &

Digital Economy and is a repetition of subsection (a).

8-10. For function 6(k): support the development and implementation of

standards for enhanced interoperability; the State Department observes that

this is a repetition of subsection (c).

,

a
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l

8-11. Fdr function 6(m): certify digital health solutions based on best

practice and standards; the State Department observes that the Agency cannot

tmp and regulate itself Digital components can only be certified by the

Ministry sible for lCT.

SUMMARY OF OBSERVATIONS

tion of this Agency will lead to duplication and overlapping of9.0. The

functions w

10.0. The

gaps, misre

other MDAs. Furthermore, it will encroach on the mandate of the

11.0. The B is silent on the role of Ministry responsible for ICT and the Directorate

of lCT at the nistry of Health in matters of digital health

12.0. Some of the proposed functions of the Agency are being performed by the

other G ment agencies e.g e-waste management which is largely done by the

National ment Management Authority (NEMA)

c.R MMENDATIONS

Ministry sible for lCT.

istry of Health should consider stakeholder engagement to address

ntation and duplication of functions

13.0. The is no need for the Government to create an Agency; rather the

of ICT at The Ministry of Health should be strengthened to execute itsDi

functions

ANNETTE NYAKORA

TE COUNSEL

Ec0
I

SENIOR
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FOR: PRINCIPAL SECRETARY

STATE DEPARTMENT FOR IGT & DIGITAL ECONOMY.
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REPUBIIC OF KENYA

MINISTRY OF HEAI,TH
OFFICE OF THE PRTNICIPAL SECRETARY

STATE DEPAR.TMENT FOR MEDICAL SERVICES
Telephorre: Nairo$i 254-2o-27L2 o77
Fax: 254-zo-zZL9Oo8
Email: ps.medicaltbhealth.go.he

IUh en r ep lg ing pI e a s e quote

Ref: MOH/ADfrfr.l L/2

Mr. SarnuellNjoroge
Clerk of the lNational Assembly
Parliament $r-rildings
P.O. Box 41842-00100
IIAIROBI

AFYAHOUSE
CATHEDRAL ROAD
P. O. Box 3oo16 -ooroo
NAIROBI

Date: 22"a September, 2023

Dear

SIIBil{ISSION OF' MEMORANDA Off THE DIGITAL HEATTII Brt[
(ss"A. pILt nTo.s?! 2A23 AND ?Htr SOCIAL HEALTH IIUSURANCi:{
BrLL (rq"a. BrLL NO. 58) 2A2s

We make rgference to the above subject matter

The Nationdl Assembly has invited for submission of Memoranda on the
Digital Uealth Bill and the Social Health Insurance Bill (National Assembly
Bills, No. 57 and 58) 2023.

The Ministry conducted Stakeholder Engagement on the Proposed Bilis
and we prdpose certain amendments to the Bil1s as highiighted in the
Memorandq.. The h,(emoranda prepared and attached herewith is a true
reflection of the recently conclurded Engagement.

Kindly, thefefore, find attached tire lViemoranda on the Digital Health Bill
and the Sbcial Health Insurance Bill together with the consolidated
feedback r$ceived from the Stakeholder En{agement.

Yours

Harry , CBS

$v UJ
IEE

PIEINCIP

Encls

SEC}Q.ETARV
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KENYA AIDS

This memorandu

Assembly on 15th

Bill,2023 (N

THE DIGITAL H

The existence of
The E-Health Bill

detailed principl

provisions of th

The Title of the
thus, the gen

encompasses al

I<ANCO
H6rlthy people, empowered communltle3

Memorandum on The Digital Health Bill,2023

Presented to:

The Clerk of the National Assembly

P. O. Box 41842-00100, Nairobi

Email: cna@parliament.go.ke

Date;221O912023

(KANCO) TNPUTS AND COMMENTS

is submitted following a Public Notice from The Clerk of the National

ber, 2023 which called for public participafion on The Digital Health

Assembly Bill, No. 57 of 20231.

BILL, 2023 NOTABLE CONCERNS

another proposed bill in the Senate, the E-Health Bill causes duplication.

resses issues such as telemedicine, and regulatlon of health apps and has

of E-Health governance. The two should be collapsed, and the applicable

alth Billshould be adopted

ll is also somewhat misleading. Health Data may not always be digitized, and

ion of the bill's title to THE HEALTH DATA GOVERNANCE BILL rightfully

spects of Health Data.

1
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The board of the Digital Health Agency should consider nominees by the Civil Society

Organizations to the board. This will give better insight into the Agency's operations as regards

the experience of patients and direct end users.

The principles of Health Data Governance protection as per the provisions of the Data

Protection Act should be more elaborate in this proposed law. lssues such as consent, access,

purpose limitation, data minimization, the responsibilities of healthcare institutions in data

processing, and healthcare practitioners'responsibilities in data processing should be more

concise.

Sec 37 of the bill that provides consent should be reviewed to consider other instances where

patients may not be in a capacity to authorize consent for the processing of their health data.

The Bill should consider what may be implied as consent.

The retention and disposal of health data, which has been provided for twenty (20) years,

should provide for the transition from the source to the National Data Bank.

The provision of health data principles should consider the issues of protecting the people,

promoting health value and prioritizing equity.

The Bill should also consider the responsibilities of the agency to include the mapping of

different communities to ensure that the principles of equity are enshrined in the

operationalization of the bill to meet the expectations of all.

Data tourism and sharing data with people outside Kenya should be made more elaborate to
factor in the sharing of urgent medical records.

Regulation/Clause lssue of
Concern

Justification Recommendation

Existence of the E-

Health Bill

Duplication The E-Health Bill seemingly seeks to
address issues that are similar to the

Digital Health Bill.

We recommend collapsing

the two bills into one.

Title Not
generalized

The bill deals with general health

data issues with the digital aspect

being a mere component.

We recommend renaming

the bill's title to HEALTH

DATA GOVERNANCE BILL.

Sec 26 Principles The provision of health data

principles should consider the issues

of protecting the people, promoting

We recommend the addition

of the principles to consider

the issues of protecting the

2
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health value and prioritizing equity people, promoting health

value and prioritizing equity.

rd

ition ofComp

the
The bill's provision should consider a

civil society nominee.

Amend the section to
include a civil society

nominee.

Sec 8

We recommend the
provision of the transition

from the source to the

National Data Bank.

Rete

Dis

on and

Data

Syste

lof
the

The retention and disposal of health

data, which has been provided for
twenty (20) years, should provide for
the transition from the source to the
National Data Bank.

Sec 31

Amend the definition of
'consent' in the proposed

law.

Sec 37 Cons The provision for consent should

consider the unique nature of the

health sector.

entiality,Con

Sec

Pri

ty of
and

Sec 25 of the Data Protection Act's

Principles of Data Protection should

all be provided.

Part Vl should be amended

to expound further on issues

of purpose limitation, data

minimization, the

responsibilities of healthcare

institutions in data

processing, and healthcare

practitioners' responsibilities

in data processing should be

more concise.

Part Vl

Amend the section to ensure

that access is seamless. With
the onset of technology,
access can/should be a

button press away. A

provision of penalty should

be considered for refusalto
provide access.

Po bility
Data Access to Health Data should not be

circum locutious.
Sec 42

Amend Part lX of the billto
provide for the sharing of
patients' data for emergency

purposes.

Tourism Part lX does not provide for
modalities for urgent sharing of
patients' health data to persons

outside the Kenyan frontiers.

Part lX

3
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CONCLUSION

We hope that you will review, address and include our concerns raised in this memorandum.

Kenya AIDS NGOs Consortium (KANCO)

Nkoroi, Merisho Past O/Rongai

Off Magadi Road onto Acacia-Matasia Road

then Plainsview North Road, Opposite Merisho Police Post

www.kanco@kanco.org

kanco@kanco.org

0722203344

a
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Medical Practitioners, Pharmacists and Dentists Union (KMPDU) is a registered trade union
championing for the rights of healthworkers in the country and the progressive realization of

to requirements of public participation as stipulated by the Constitution of Kenya, 2010,

10 on principles and values of good govemance, and following requests for submission of memoranda.

healthcare

PROPOSALS

I .Elaboration of all forms of Teleconsulting-Telemedicine, Telehealth,

eledentistry,Teleradiology,Telecounselling

Elaboration of forms of E-Health

. Elaboration of digital health components

. Consideration of setting up and operationalizing E-Health at section 103 ,Telelehealth under the

Act of 2017

Consideration of setting up Health Data Protection regulations under the DPA Act of 201 9 with a

directorate to oversight Health Data Control and Management

Review and harmonize all aspects of existing regulations draft and gazetted-virtual health service

m-health, telehealth and e-health regulations

Amend Health Act of 2017 creation of DHA, CIHIS

Consideration of harmonization of penalties under the DPA and this draft digital health bill

Consideration of establishment and actioning of internet connectivity standards requirements for each

the level of healthcare facilities

Consideration that the Data protection commissioner is a technical person who is well-versed in their

ob and needs not to have their duties and mandates usurped in the guise that health data is too special to

handled by their office and needs to be housed under case of the CS Health which is a political office

appointment often times

10. Harmonization of offences in Data Protection Act of 2019 and the penalties and offences proposed in

bill.

I l. Health data controllers and processors to be persons with healthcare background training; makes it

er for data management and comprehension of system operations; Alternative provide for various

ofaccess and system controls based on users background training

12. Maps of existing private healthcare systems HIS to be aligned to the CIDHIS

D

I

a

t
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13. Provide for qualificati of the chairperson of thc DI{A

l4.Ensure mechanism of continuity in case ofsystem breachcs and crashes

14. Provide within the law for continuous systems improvement and continuous training of all users of

health data systems

ci]ence,Tcchnology and Innovation Act of 2013(NACOSTI) and Pharmacy and

*[.n i, comcs to conducting hcalthcare research and dealing with sensitive

15. Alignmcnt with thc S

Board(Cap 244)

th research data

cts of hcal$t

to cnforcc d

6 Somc aspc data col lcctcd such a S dcnta rad lographs-Orthopantom ograms my rcqu

al ways ata anonymlzatr on and m n tmtzatron bcc ause of nsk of persona

cation and abusc

17. Align the meanings of as in Ilcalth Act of 2017 and DPA of 2019 with thc consent dcscript

I

; Providc elaborations in cmerging hcalth data owncrship conccpts

thc proposed Digital Ith Bil

18. In casc IP rights in

19. Provide regulation

data

S ahd local listings and certifi

,L"nu,

liow to maintain and managc

catron S of digr tal hea Ith products ,Softwarc S

S made ln

Cre atc regulation on al hcalth systcm S USCTS rcgistcrs and acccss

CIDHIS in the wholc cquntry

I

2

Creatc regulations on l-neatttrldigital hcalth e-lcarning/digital hcalth literacy

Create regulations on spread of hcalthcare misinformation and disinformation on social media

ine spaccs by unqualifiCd and untraincd persons and attachment of liability and provide recoursc to

who rely on .r.h for.. of infonnation

for statutory guide and rcgulations on health data monetization; Mcta-data mining

AI and Machifrc Leaming

3. Providc

Prov de statutory and support on lnnovatlon ln and around cheal th and digi ta hea Ith

Thc currcnt intcrprctation of
consent centcrs the guardian or
caregiver of the Data subject in
decision making process. Data
Subject regardlcss of their
disabilities or vulnerabilities
should be at thc ccnter of dccision
making proccss on issucs
affecting him or her. This
addrcsses issue ol data privacy
and confidentiality.

2) intcrprctation

"conscut" has thc mc$ning
assigncd to it under thc Data
Protcction Act,2019;

'l'hc Ilill assigns mcaning of
conscnt as is assigncd under the
Data Protection Act 2019. The
definition and exccptions for
consent providcd for in Data
Protcction Act 2019 dcprivc a

pcrson with a disability
espccially pcrsons with
intellcctual and/or
dcvelopmcntal disabilitics from
frccly cxcrcising their choice

Proposal:
Consider adopting interpretation

3
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of "Consent" that seeks to
enhance opportunities including
provision of reasonable
accommodation for a person
with a disability to make
informcd choices.

(2) New word addition

Data Disaggregation

Wc propose to add
Disaggrcgation" to
interpretation section
prcliminary.

Data

of
the
thc

Data disaggregation should be
interpreted as prescntation of
numerical and non-numerical data
broken down into dctailed sub-
catcgories and specific
dimcnsions including age, sex and
disability to illuminatc underlying
trends and patters in healthcare
system.

Inclusion of Disaggregation of data

will enhancc thc quality of reports
and information generated by thc

hcalthcare systcms and actors which
will aid in development of targeted
intervention, policies and stratcgies
as well as enhance data driven
dccision making process.

"Digital hcalth" means thc field
of knowlcdge and practice that is

associatcd with the dcvelopmcnl
and usc of digital technologics to

improve health;

Proposal to revicw dcfinition to
thc most acccptablc and broad
rneanings of thc compound words,
'digital' and 'health'

Example of definitions to use:

(a)Digital health refcrs to the use

of information and
communications tcchnologics in
mcdicinc and other health
professions to managc illnesses
and health risks and to promote
wcllness.

Digital hcalth has a broad scopc
and includes the usc ol wearable
devices, mobile hcalth, tclehealth,
hcalth information technology,
and telemedicine.

(b)Digital hcalth, or digital
hcalthcare, is a broad,
rnultidisciplinary concept that
includcs concepts from an
intersection between tcchnology
and healthcare. Digital health
applics digital transformation to
thc hcalthcare ficld, incorporating
software, hardware and services.
Undcr its umbrella, digital health
includes mobile health (mHealth)
aDDS. electronic health records

3urrent mcaning has room for
rnisinterprctation and ambiguity and

may need improvcment;

4
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(EtIRs), clcctronic medical
records (EMRs), wearable
devices, telehealth and telemedici
[e, as well as personalized
rnedicine.

Definc 'Stakeholdcrs in Digital
Health': Stakeholders in the
digital health field include
patients, practitioners,
researchers, application
developers, and medical dcvice
manufacturers and distributors.

and
the

Proposal:

Consider to rcview and harmonize
the definitions and relationships of
the tcrms:

Compare usage of terms in
different jurisdictions, synonyms
and intcrchangcability of
definition of terms and usage

Alignment with WHO guidelines
and strategy to be also considered

Digital Health

Telehealth

Telemedicine

E-Health

Definitions and meanings should
be widc enough to include all the
meanings of the concepts of
Tclehealth such:

Teledentistry,Teleradiology,

Telepharmacy,Teleaudiology,

Teleneurology, Telenursing

Telepalliativecare,Telepsychiatry

Telenutrition,Teleneuropsycholo
gv

Telerehabi I itation,Teletrauma
care

Telecardiology,Telepathology,

Teledermatology,

Teleophthalmology,Telesurgery

E-health-means the com
use of elec
communication
information tcchnology r

health sector incl
telemedicine;

Data Provide definition of word and
conccpt

Missing in the BillHealthNational
Dictionary

tory
aste

Proposal: Consider alignment with
IIMCA Act of 1999 on

Environmental protections

Matters environment and how they

lffect healthcare can be well

rddressed through the public health

lnd environmental laws

3(g)establish a regula
[ramework for e-!r
management; and

5
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5.(1) There is cstablished an

Agcncy to bc known as thc
Digital I Iealth Agency.

Proposal consider amcndment of
the I Iealth Act of 201 7 and house

the Agcncy here for thc functions

listed under clause/scction 6

Information organization on

hcalthcare and systems should

idcally bc organized from one

statutory platform rather than from

multiple statutes speaking and

addressing issues from different
points of view.

6. Thc Agcncy shall-

(b) establish registries, in
consultation with other
statutory authorities, at

appropriate levcl to create
single source of truth in
respect of clients, health
facilities, hcalthcare
providers, health products and
technologies;

Thc Bill in Part II scction 6 (b)
provides that Digital Hcalth
Agcncy should establish registries
in consultation with other
statutory authorities, at

appropriate lcvcls to crcatc singlc
sourcc of truth in rcspcct of
clients, health facilities, hcalth
providers, health products and
technologies.

Dclctc the word-'truth', rcplace
thcrclor with thc word 'rcfcrcnce'

Proposal:
There is need to involve and
consult othcr actors in Hcalth
spacc including nonstate actors
and OPDs.

The proposed frarning therefore
should read "establish registries in
consultation with other statutory
authorities and non-state actors, at
appropriatc lcvcls to create single
source of rcfcrcncc in respcct of
clients, health facilities, health
providers, hcalth products and
technologies"

Data collection excrclse ln
Hcalthcare systems needs to be
exhaustive and comprehensivc.
To achieve this, it will be vital to
have involvement of state and
non-statc in the process.
Iinhancing thc component of
citizen gencrated data to
complimcnt thc official data could
facilitate narrowing the heath data
gap.

6. Thc Agcncy shall-

(d) cstablish a system of
shareable and portablc
personal health records, based

The Bill in Part II scction 5 (e)

providcs that Digital I lcalth
Agency should ensure health data
portability

Proposed

IIcath data should be provided in
accessiblc formats and in
accessible platforms that wide
range of data subject can interacl
with and use cffectivcly .l'his
guarantces seamless access to

6



on best andpract
standards;

rces Thc nced to havc health data
portability is key in the event of
data agent need to access their
health information. llowever the
portability of health data will not
be effective if thc issue of
acccssibility is not considered.

We propose that the Function bc
amended by adding accessible, so

that the new function reads
"llnsurc health data accessibility
and portability"

information as guarantccd in our

constitution and other lega)

frameworks

5. Thc Agcncy shall-

[e) ensure health data port{bility

The need to have health data
portability is key in the cvent of
data agent necd to access their
hcalth information. IIowever, thc
portability of health data will not
be cflbctive if thc issue of
accessibility is not considcred.

We propose that the F'unction be

amendcd by adding accessible, so

that the ncw function reads
"Ensurc hcalth data acccssibility
and portabilitv"

I Icath data should bc provided ir
accessible formats and in accessible
platforms that wide range of data

subject can interact with and use

effectively. This guarantces

scamlcss acccss to infonnation as

guarantecd in our constitution anc

other legal framcworks

Interchangc for 8 to bc 7 or vicc
VCTSA

Incohcrency in drafting and clause

flow
Clause 7 and 8

Thc Rill in Part II scction 8 (l)
establishcs board of dircctors of
thc llcalth and provides its
rnembcrship.

Rcmove Principal Sccretary for
ICT. Replace with thc Director
Gcneral for Hcalth.

Thcre is need to explicitly reserve

onc spot for persons with
disabilities or their represcntativc
organization.

Wc proposc to add 8O which
should read "Onc pcrson with a

disability represcnting persons

with disabilitics"

The objective is to improve
hcalthcarc hcnce thc necd to havc a

composition of membcrs in charge

of health matters.

There is a close nexus bctween
disability and health. Persons with
disabilitics arc likcly to experience
health problems and health
problems can lcad to disability.
This close interplay betwecn the
two, places persons with disability
at thc ccnter of digital hcalthcarc,
thcreforc bccoming indispensible
in decision making process, hence
the'nced to be represented in the

board of directors. Also to
facilitate realization of 5% job
quota on appointments of pcrsons

with disabilities cnvisioncd by the

constitution Art 54.

8.(l) There shall be u eoufa or
Dircctors of the Agcncy urhich
shall consist of-

ia) ,n" Principal s".rJtury
rcsponsible for Inlormafion,
Communication and
Tcchnology or a represcnt4tivc
dcsignated in writing:

I

7



Clause8: Composition of the
Board of the Digital l-Iealth

Agcncy

Part l(f):

Proposal: Change to'One person
nominoted by the Council ,J
Governors from among the County
Directors rf IIealth.'

Justification: The counties need

rcpresentation to this board because

most of hcalthcare servicc
provision occurs at county lcvel
thus most data will be gcnerated by

county health facilities
Furthermore, the county dircctor is

thc highcst tcchnical rcprescntatior
in thc county health system.

Part 1(g) Proposal: Change to'The Director
General of Health.'

Justihcation: Thc Director Gencral
as the technical advisor to the

Ministry of I lealth.

Part l(h) Proposal: Changc to'Two persons
appointed by the Cabinet
Secretary, one being ct

representative of patients'
interests selected Jrom potient
inlerest groups and the other'
being a health professional with
knowledge and experience in
digital health or healthcare
related backRrounds.'

Justification: The board shoulc
havc a representation of patienl
intcrest since patients are the

owncrs of the data being managei
by thc Digital I lealth Agency. 1'he

hcalth profcssional with expericncc
and knowlcdge of digital hcalth
protects health carc workel
intercsts.

8(4)d) is convicted of a

criminal offcnce and scntenced
to imprisonmcnt for a tcml
excceding six months; or

Proposal delcte the words

'scntcnccd to imprisonmcnt lor a
tcrm excccding six months; '

Convictcd pcrsons should not holc
public officc.

8 (4) A person appointed to the
Board undcr subscction (l)(a)
and (i) shall ccase to bc a

mcmbcr of the lloard if he-

(e) is unable to perform the
functions of his office by
reason of mental or physical
infirmity.

The Bill in Part ll section 8 (4)
establishcs thc critcrion of ccasing
to thc I lealth Agcncy Board
Mcmber. 4(c) states that a pcrson
shall ccasc to be a board membcr
if the person "is unablc to perform
the functions of his officc by
rcason of mental or physical
infirmity"

Proposcd improvement: It is not
clear what constitutcs mental or
physical infirmity. This could bc
applicd arbitrary. We proposc
dclction of thc whole 4(e)

Owing to principlcs ol
inclusivcness and non-
discrimination cnvisioned by our
constitution, this provision a(e)
borders on exclusion and
discrimination. Removal from thc
board on acoount of mental or
physical infirmity scems to target
conditions associated with
disabilities. The Act ought to
consider advancing the principle oI
reasonable accommodation as

cspoused in the LJNCRPD to ensure

thc said board is supported is

discharging his or hcr mandate
effectively.

8(8) The Board may co-opt
any other person with
ncccssary cxncrtisc as it

Proposal for non-coption; Delete full
clause; Provide for consultancy
scrvices arrproval by board to guidc

Room for exploitation and

lxpansion of board capacity which
may bring about govcrnancc issucs

8
I



neccssary to assist thc Ilol
discharging its duties 

]

responsibilities.

rd in
and

rperati onal i zation of mandatcs ;

Cooption of technical persons intc
board committees still serves sam(
purpose as rcquest for consultancl
services to guide board anc

Leadership mandates

Pcrsons with a bachelor's degree

may not have adequate skills and

:xperience in handling expecteC

mandates

I Iealthcarc trained persons excluded
lrom list of qualifications provided.

12. (l) A person shal

Chief Executive Offic

a) has a minimum

vcrsity recognized

) has at least ten

or any other re

be
AS

of

a

a

in

ln

e,

ld;

ualified for

Authority if that

ge and
information

science, data
informatics,

's dcgree

Delete Minimum of a bachelor's
Cegree and
Replace with the words, 'I{as a

minimum of a master's degree'

lncludc thc qualification healthcarc
background training profcssionals
under l2(lXb)
Missing term limits

lncludc period of 3 ycars renewable
lorafurther3ycars.

Need to provide for service term
limits for corporation secretary

and appointed by
oard on such terms as

oard may, on thc advice

13. (1) There shall be a

I

Salaries and
detcrmine

Secretary
bc competi

Need to have one stop rcference for
all healthcare related matters, laws
and rcgulations.

Body system can be created under
Health Act of 2017to be known as

hich shall be adminstered

a

VC

l. (l) There is

information

Data disaggregation is key
component when it comes to data
driven planning and rcsource
allocation.

Lack of reliablc data creates

barriers for marginalized groups to
access digital health care.

Disasgregatcd data will inform

The data to be analyzed by the
hcalth information system needs

to be disaggregated by various
variable including by disability.

Thereforc we propose to add

disaggregation as one on the
functions on the proposcd I Iealth
Information System, so that
scction 2l(3) thc reads " The

The Bill in Part Iv section
(3) provides that

(3) 1'he system shall
a point of collecti

collation, analysis,
storage, usage,
retrieval or archival of

l. (3)

AS

9



related to the state of physical
or mcntal health of thc data
subject and includes records
regarding the past, present or
futurc state of the health, data
collected in thc course of
rcgistration for, or provision
of hcalth scrvices, or data
which associatcs thc data
subject to the provision of
specific health scrvices.

system shall operatc as a point of
collection, collation,
disaggrcgation, analysis,
reporting, storage, usage. ...... ".

dcsign and continuous
improvemcnt, scalc up of thc
information Ilealth care system to
bridge the gap in accessing digital
health carc experienced by some
scctions of the populations
including persons with disabilities.

25. For the purposes of this
Act, health data shall be

:lassificd into thc following
;ategories- (a) sensitive
personal level health data; (b)
ldministrative data; (c)
aggregate health data;
(d)mcdical cquipmcnt data;
nnd (c) rcscarch for hcalth data

Consider addition of new
categorics ofdata;

Lg.

Emerging areas-Al Ilealth data

Need to be ready for new changes
happcning in the technological
world

28. Thc Agcncy shall bc thc
custodian for all hcalth data in
Kenya.

Amcnd to rcad custodian of digital
hcalth data

[nfonnation hcld in the data systcm
:an only bc refcrcnccd as digitai
realth data

Clause 32, the Cabinet
Secretary shall establish a

national hcalth data bank and
designate county hcalth data
banks.

We propose that the data
controller, appointed by the
Cabinct Secrctary, to maintain and
transmit hcalth data at national
level be a hcalth profcssional who
understands the vitalncss of such
data and therefore facilitate fast
transmission of such data
(biological spccimcns, hcalth
imagcs, human tissucs and organs)
as need bc.

Similar qualification should apply
to the data controller at county
lcvcl.

33.

The Bill in Part VI section 33

provides for the use sensitive
pcrsons data contained in the
data bank. Section 33(a) to (i)
provides for thc reasons whcrc
scnsitive pcrsonal data could
be applied.

Thc arcas given in the section to
apply sensitive personal data are

comprehcnsive, but we proposc
adding

scction 33(i) which will read
"dcvclop targctcd healthcarc
scrvice intcrventions and
programmes"

Thc sensitive personal data held at

the data should be used to analyse
ccrtain patterns of diversc groups

of idcntitics in various dimension
including location, age and
disability ,then usc thc emerging
pattems to dcsign targeted
intcrvention to improve access to
healthcare services for that
identified group

36. (l) A data controllcr may
disclose sensitivc pcrsonal
data about a pcrson who is

Dcletc thc word, 'may' rcplace
with'shall'

Control for abuse of discretion by
officer

a

10
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dcccascd, or is rcasfnably
suspcctcd to be dcceascd
when--
al(l)(e) loses data; Digital health data contained in a

system may not be lost by an
individual but as a rcsult of
system breachcs.

Align rcality to aspects of system
breaches, lack of maintenance and
evcntual data loss

personal health
maintained by
controllcr".

records"

The Bill in Part VI sqction
42(l ) providcs that "subj{ct to
this Act, a person has a right,
on request, to examinel and
receive a copy of his oJ n".

nformftion
thc data

Section 42(2) provides th{t "a
rcquest undcr subsection (l)
shall be rnade in writing td the
relcvant healthy facilityl or
hcalth information bank" alnd

scction 42 (3) statcs that" thc
hcalth data controller sfiall
comply with provision of
section 38 of Data Proteclion
Act in cnabling access d"nd

portability of personal ne{ttr

Thcsc provisions sccm to crcatc
acccssibility bottlcnccks for data
portability by data subject.

Wc proposc amend scction 42(l)
and add accessible fonnats so

that it rcads subjcct to this Act, a
pcrson has a right, on request, to
cxaminc and receive a copy of his
or hcr pcrsonal hcalth
information maintained by the
data controller in acccssible
formats.

Wc also proposc to amend
Section 42(2) of thc bill by
adding accommodative to the
data subjcct so that the section
rcads "a rcquest under subscction
(l) shall bc madc in writing or in
a manner that is accommodative
to the data subjcct to thc relcvant
healthy facility or health
infonnation bank".

Redundacics and duplication of laws
should be minimizcd; Where thc
dala protcction act of 2019 is

adcquatc; this should serve all data
governancc issucs from healthcarc
data, cnginccring data, cducation
data, financial data;

Proposal for I Icalth Data
Rcgulations to bc formulated undcr
thc Data Protection Act of 2019 to
catcr lor spccial aspccts of rnanaging
and usagc ofhcalth data.

Thcrc is ovcrarching nced to
ensure that when data subject
rcqucst for their personal data, the
data is uscful to thcm in rnaking
health dccisions. This implics that
the data has to bc prcscnted in a

way thc data subject can intcract
with. I Ience the need for
presentation of data in acccssiblc
formats.

Scction 42(2) limits thc rcquest to
acccssing pcrsonal data only
through writing, therc is good
pcrcentage of population who
might not know how to write and
others who use other forms of
communication to make
communicate. Limiting thcse
rcqucsts to only writing crcatcs
acccss barricrs excluding data
subject from exercising their rights
to information.

Most scctions of thc Digital
Health Ilill are copy pastc

scctions of thc Data Protection
Law which is general cnough and
capturcs all forms of data,
sensitive and pcrsonal data.

Therc is no much uniqucncss and
complexity cxists in hcalthcare
carc.

Risk of splintering and loss of
accountability and data governancc
to pcrsons who may bc lcss
proficicnt in principles ol data
protection.

Data protection commissioner ts a
technical person who is well-
vcrscd in thcirjob and necds not to
havc their dutics and mandatcs

I
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usurpcd in thc guisc that health
data is too spccial to be handled by
thcir office and nceds to be housed
undcr case of the CS l-lealth which
is a political office and

appointmcnt often times.

Thc Bill in Part VI clause 44.
(1) A hcalth data bank and
hcalth data controller, bcforc
releasing any pcrsonal hcalth
data to any pcrson, shall-

(b)takc rcasonablc steps to
ensurc that any personal hcalth
information intendcd for a

person is receivcd only by that
person or-
(i) where the data subjcct is a
minor, by a persou who has

parental authority or by a

guardian;

(ii) where the data subjcct has

a mcntal or othcr disability, by
a person duly authorised to act
as their guardian or
administrator; or

(iii)in any other case, by a

person duly authoriscd by the
data subje ct or by a coutt
ordcr.

Thc import of this provision is that
pcrsons with disabilitics arc not in
position to conscnt or thcy don't
have capacity to directly receive
their personal health information.
Thcir guardian seems to be central
in thc whole process.

In light of this wc proposc
deletion of where the data subject
has a mental or other disability and
adding data subject at thc end so

that thc section reads "by a person
duly authorized by the data
subjcct"

Pcrsons with disabilitics have the
capacity and whcwithal to rcccive
and Llse thcir person's health
information without
intermediaries.

Thc implication that persons with
disabilitics havc to always rcly on
othcr pcrsons for activitics of daily
living is misplaced and
discmpowering.

Thc provision as constitutcd scrves
to incrcasc stigma among pcrson
with disabilities and undcrminc
provisions of lcgal framework
where indepcndent living and
equal participation of persons with
disabilitics is espoused

46. (1) E-Hcalth shall bc a

recognizcd model of hcalth
service. (2) Ii-Health Services
are complemcntary to existing
hcalthcarc scrvicc delivcry
modalitics

Delete clauscs 46-50;

Repetitions present in thc Flcalth Acl
rf2007; Scction 103

Rcgulations undcr thc llcalth Act o1

201'7 can bc madc to bettcr
cperationalize ehealth and telehealth

Bill crcates repetition laws in
alrcady legislatcd upon matters;
Wheel re-invention to bc
minimized and plan to strengthen
cxisting laws.

'l'his clause lunction and
operation can be adequately
covered under the Ilealth Act of
2017

47.(2) An entity providing e-
hcalth serviccs shall bc-

(d)for foreign facilities, bc
liccnccd by an cquivalent
regulatory authority
recognized in Kenya;

Dclctc whole clausel

Io bc in conformity with section 48

of the Data Protection Act of 2019

48. Conditions for transfer out of
Kenya

Altcrnative is to havc:
l. Pcer revicws by profcssional

Access to data and storagc by
fbreigncrs exposes thc country to
data brcaches even though low costs

Necd to protect and ensure patient
safcty on recourse when negligent
care is delivcred by persons based

abroad; malpracticc not casy to
control on digital platforms

-

a
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Necd to protcct labour rclations ol
local practitioners from unfair
competition by forcign rcgistered
entities abusing economies of scale

bodics of foreign entities
2. Cross and rcciprocal

rcgistration of local
pro[cssionals in countrics
whcrc the foreign
profcssionals are registered

3. Rencwal of licensurcs to bc

donc annually whcre such

se rviccs arc not locally
availablc

Thc use o[ terms that have been

used to legal disfranchise persons

with disabilities from participating
on socictal affairs on an cqual basis
with others ought to discouragc.

Thc presence of the term in the Act
will servc to pcrpctuate
misconception that only mcdical
intervcntion is ncedcd to cnable
pcrsons with disabil itics participatc
in hcalthcare processcs, ncgating
the necd for psychosocial support
and reasonable accommodations.

The llill in Paft VII
4e(l)

49. (l) ln thc provisiou of c-
health scrviccs to a clipnt, a

healthcare provider shall--

(h) cnsure that whcn c-hcalth
servicc delivcry involyr:s a

minor, her or shc optains
conscnt from a guardian; and

lon,[, The use ol tcrm mentally ill
dcpicts a person who is sick and

nccds medical attcntion. This view
rcmovcs thc nccd of all support
and accornmodations nccdcd by
that pcrson to participatc on al1

equal basis with others in
hcalthcarc system.

On that backdrop wc propose that
dclction of mentally ill and rcplacc
it with pcrson who cannot givc
conscnt so that the section reads
"llnsure that e-health servicc
delivcry involves a person who
cannot givc conscnt, thc conscnt
of thc guardian is obtaincd "

Thcrc cxists no particular c-wastc
in hcalthcarc; all e-waste is c-wastc
in gcncral;

This clausc lunction and opcration
can also bc adequatcly covered
undcr the Hcalth Act of 2017

E-Wastc

51. (l) The Cabinet
shall- (a) in consultatior
County Govcrnmcnts,
relevant lead age.

devclop guidclines for th
handling and disposal r

health scctor rclatcd 
"-F,utt"matcrial. (b) in consul[rtion

with rclcvant stakclroftJcrs,
dcvclop an .-i^,o.t"
managcmcnt systcnl fo[ thc
health sector.

rwith
and

ncics,
: safc
rl all

Clausc mispositioncd in thc bill;
Crcates Rcpctition

Considcr alignmcnt with EMCA
of 1999 and rolcs of NIIMA in
management of c-wastc; NEMA
has devclopcd guidelincs on
management of c-waste.

Considcr alignment with ICT and

Tclccommunications Laws on
lnanagcmcnt of e-waste

This clause function and operation
can bc adequately covercd under
the I Icalth Act of 201752. ( l) Thc Cabinct Scclc:tary

shall takc all neclssary
mcasurcs to safcguard thc
transflcr of a clicnt's m{tlicat
records to and frorn facilities
outsidc Kenya.

Health Tourism The concept docsn't fall strictly
undcr digital health laws;

Considcr to amend thc I Icalth Act
of 20ll to provide for thc
operationalization of thc different
modalities of health tourism.

Change thc word 'may' to 'shall'; Risk of abusc of discrction57. (l) A mcrnbcr of thc $oard
or staff of thc Agency mdy' not

13
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without the consent in writing
given by, or on behalf of, thc
Board , publish or disclose to
any person otherwise than in
the course of thc person's
dutics the contents of any
documcnt, communication, or
information which relatcs to,

and which has come to the
person's knowledge in the

coursc of the person's duties
under this Act.

Offenccs

59. (l) A person who- (a)
obstructs, hinders or threatens
a member, an officer,
employee or agent of the
Board acting undcr this Act or
disregards an order of Iloard;
(b) submits false or misleading
information to thc Board; or
(c) makes a false
representation to, or
knowingly mislcads a

membcr, an officcr, cmployce
or agent of lloard or acting
under this Act, commits an

offence and is liable, on
conviction, to a finc of not lcss
than two hundred thousand
shillings or to imprisonmcnt
for a tcrm of not lcss than one
year, or to both.

(2) Any person who violates or
fails to comply with any
provision of this Act for which
no other pcnalty is providcd,
commits an offence, and is
liable on conviction to a fine
not exceeding Kenya shillings
two hundrcd and fifty
thousand or imprisonment for
a tcrm not cxcccding six
months, or both

Considcr alignmcnt with thc Data
Protcction Act whcrc most
concepts in the bill have bcen
borrowed from.

Iior examplc

63. Administrativc fincs
In relation to an infringement r

provision of this Act, the
maximum amount of the pcnal
that may bc imposed by thc Dt
Commissioncr in a pcnalty nol
is up to five million shillings, r

in the case of an undertaking, r

to one per ccntum ofits annua.

turnover of the preccding
financial ycar, whichever is
lowcr.

73. General penalty

(l) A person who commits a

offencc under this Act fo
which no specific penaltl
provided or who othcrwi
contravcnes this Act shal
on conviction, be liable t,

fine not exceeding thrce
million shillings or to an

imprisonmcnt tcrm not
excecding tcn ycars, or t(
both.

(2) In addition to any penaltl
referrcd to in sub-section
(l), thc Court may-
(u) order thc lorfeiturc

any equipment or ar

I Iarmonization of offcnces in Data
Protection Act of 2019 and the
penalties and offences proposed in
this bill.

74
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article used or
connected in any w
with the commissio
ofan offence; or

(b) order or prohibit thr

doing of any act to
stop a continuing
contravention.

Proposed general bill and overhaul

We propose that the legal frameworks be reviewed to adopt the aspirbtions of this bill which seemg

to borrow heavily and
publication of specific
policy framework will

s aspects of already legislated upon matters which can be operationalized by
on a case'by-case basis. The review and [nkage of the other legal and

enabling environment for the seamless impletrentation of the existing laws
and future regulations be created.

1. Data 2019
2. HealthAct of 7
3. EMCAof I
4. National ICT 2019

SUBMITTED BY

DR DAVJI BHIMJI
SECRETARY



CIAL HEALTH INSURANCE BILL
DIGITAL HEALTH BILL

FAC IMPROYEMENT FINANCING BILL
HEALTHCARE SERYICES BILL

CAL PRACTITIONERS AND DENTISTS COUNCIL

WRITTEN MEMORANDA

ON THE FOLLOWING BILLS:

andDentists Council

Lenana Rd

- 00100

1L052222

KenyaMedical

Woodlands Rd,

KEI{YA

KMPDC

P.O. Box
Nairobi,
Telz 0727

E-Mail:
Website:



WRITTEN MEMORANDA ON THE IfiALTH SECTOR RELATED BILLS

The Kenya Medic::i Practitioners and Dentists Council ("the Council" or "KMPDC") is a

statutory body co.-rporate established under Section 3 of the lvledical Practitioners and

Dentists Act (CAI' 253 - Laws of Kenya) with the mandate to regulate the training and

practice of medicine, dentistry, and community oral health within the Republic of Kenya.

The Council is also tasked with the mandate of regulating all health institutions in the

country.

The Council is in receipt of a letter dated 156 September, 2023 under reference no.:

NA/DDC/DC-H/2023/(088) from the Clerk of the National Assembly requesting

KMPDC to submit written memorando on the following bills: for the following bills:

a) Social Health Insurance Bill

b) Digital Health Bill

The Council would like to submit the following comments on the above mentioned bills

PTO -
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Kenya Jiledicell Attocietlon
XATTOXAL EXEGUTTI,E

KMA CENTRE, CHVULU ROAD, P.O. BOX 48502 - OOIOO GPO, NAIROBI-KENVA

Mobile: OT2z-z7s69s

Emoil: nec@hmo.co.he Website: u,rrrrw.hmo.co.he

BTLL 2O2'

The Kenyo Medicol
Estoblished in 1968,

(KMA) is the umbrello professionol ossociqtion for doctors in Kenyo.
is mondoted to chompion the welfore of doctors ond odvoccrte for quolity

heolthcore in the As o representqtiue body for medicol professionols, KMA is dedicoted to ensuring
the highest stondords
sector.

heolthcore delivery ond qdvocqting for necessory reforms within the heolthcore

KMA submits the
submission of me

recommendotions of the proposed digitol heolth bill in response to the coll for
published on print medio on 510,9120.23.

-V'€11 , l(

DR. DIAIIA
ECRETARY GE

I(EI{VA TEDTCAT

Drctldcnl
Dr. tftncn l(lgcndu

trcrclclY'Qgnslg;
Dr. Dlenc Jttqrlcn

Attlrllnl tccrc:sry-Gencrol
Dr. El|:cbeth Gltog

freqlurcr-Glncrrl
Dr. lyndch Hcnnnlc

rroil

80) Hove I
subsecl

IMA representotion on the boord-
lon (h) of the clouse

Heolthcore prouider representotion through
the umbrello body for medicol proctitioners is

hey. KMA is the best ploced representotives os
physicions ore the teqm leods in heolthcore
deliuery teoms.

13 Define
quolifir
role.

lncludc
ond ex

the bosic technicql
:otion/requirements for the CEO

degree in heolth, heolth systems,
certise in ICT

Quolificotions of the CEO's office must be
cleorly stipulcted within the billfor guidonce
ond tronsporency.

The quolificcrtions mqtch for the job
determines the efficiency of operotions

Bochsround in heolth is o hev quqlificqtion.
2s(r) Priuqtr

limited
,sector digitol heqlth should not be
by the bill

Digitol heolth represents o new model for
doctors to pochoge, utilize ond commerciolize
their hnowledqe.

Dr. Olarc
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Trqnsform
Heolth

22'd September 2023.

Clerk of the Na Assembly,

Parliament Bu

P.O Box 47842- 001

NAIROBI.

n Heal

Transform Health ya is a coalition of organizations and institutions in Kenya

E

working on health and human rights, working with key and affected populations,

youth, womcn, an{ on digital health tcchnologics, all of whom are committed to

achieving Univcrsal Health Coverage through thc use of digital tcchnologics and data.

In addition, part od o,r. key objectives is to advocate for people-centred laws and

regulation on digital health standards and for the standardisation of digital health

services and app ons. As a consortium wc have an interest in working with

parliament and nt at largc, to assist in thc adoption of digital health

technologics at the tional and county govcrnments to improve access to equitable,

affordable and healthcare.

Digital Health Bill (Thc Bill) and thc following submission on

I (2029) is madc in collaboration of thc TRANSFOM HEALTH

KENYA COAL N to address various concerns and arcas that nced further

clarification and im

7. Complex T Language:

Thc first point highl

which makes it diffi
thc challenge of using complex technical language in thc Bill,

t for the average person to understand. This is a valid concern,

Wc havc rcvicwcd
the Digital l-{calth

The second point em

t

as legislation rclatcfl to digital hcalth should bc acccssiblc to the public to ensure

transparency and ciiizen cngagement. It suggests the need for simplified language

and possibly the .."{tion of explanatory materials to aid public comprehension.

2. Data Handling and Misuse:

phasizcs the importance of providing more information on data

handling, particular y addressing concerns related to data misuse. It's crucial to have
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clear provisions and guidelines within the Bill to prevent unauthotized access,

sharing, or misuse of health data, and to outline the consequences for such actions.

3. Customer Care ResPonse Line:

The third point raises a practical concern about whether there will be a customer care

response line to address people's concerns or issues related to the Superhighway that

is proposed by the Digital Health Bilt. This is an essential aspect of ensuring efficient

service provision, as it allows individuals to seek assistance or report problems they

encounter.

4. Privacy and Confidentiality (Section 30):

The fourth point questions the clarity of Section 30 (1) and (3) of the Bill, which

pertains to the Cabinet Sccretary's mandatc to ensure privacy and confidentiality.

There is need for more explicit language and guidelines on how this responsibility

will be fulfilled, as vague provisions can lead to uncertainty in enforcement.

5. Composition of the Board:

The fifth point raises concerns about the composition of thc Board responsible for

overseeing the proposed agency. It underscores the importance of appointing

qualified individuals with minimal political influence to ensure the effective

governance of health data.

6. Appointment Criteria for Private Representatives:

The sixth point highlights a lack of set criteria for the appointment of the private

individual, as specified in the Bill, onto the agency's board. Defining clear criteria for

selecting the private individual can help ensure that individuals with the relevant

expertise and experiencc arc chosen.

7. Appointment of Non-Public Officers (Section S (1Xg & h):

The seventh point still on the composition of the Board, calls for further elaboration

on the appointment of the two individuals who are not public officers but are chosen

based on their knowledge and experience. Clarification on selection criteria is needed

to ensure transParencY.

8. Role of CountY Government:

The eighth point expresses concern about the absence of information regarding the

role of county goverrunents and the potential impact of the Bill on counties. It's crucial

to clearly define the responsibilities and roles of county Sovernments in the

implementation of the Bill.

g. Governance Principles for Health Data:

a

a
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The ninth point su sts the need to expound on the Sovernance principles governing

the management of health data. The Bill lists general blanket principles without

contextualizing then to health data. Clear guidelines on how health data should be

collected, stored, shared, and protected are essential to maintain trust and security'

10. Ambiguity in Breach of Sensitive Data (Section 41):

The Tenth point a s the ambiguity in section 41 (1) of the Bill, specifically

regarding what titutes a "breach," "tampering," "abuse of privilege," and the

definition of "privil

are essential to ens

Thc elcvcnth point
to the specification

outline the method

ambiguity in thc B

explicit and wcll-dr

rctcntion pcriod, it
significant risks to ir

be stored may contir

Privacy Breaches: I

incrcascs thc risk of

in thc cxposurc of sr

purposcs, including

disposal are cssentil

" in handling health data. Further clarification and definitions

a common understanding of these tcrms and to establish the

legal boundaries handling health data. The Act needs to further highlight the

consequences to actions

11. Data Reten and Disposal Guidelines

submission conccrning thc Digital I-lealth Bill in Kcnya relates

a minimum retention period for health data and the importance

of defining clear guidelines for data disposal after this retention period. While

specifying a minimum retention period is a critical step in ensuring that health data is

availablc for lcgitimatc purposes, it is equally important to address thc proper

disposal of data once it is no longcr nceded.

Challenges with Ambiguity: The submission highlights the potential challenge of

ill rcgarding data disposal. If thc lcgislation docs not provide

:fincd guidclines on how data should bc disposcd of aftcr the

could lcad to inadvertent data rctcntion. l'his situation poses

rdividual privacy and data security, as data that should no longer

ruc to exist in digital archives.

nadvcrtcnt data retention can have Scvcrc Conscqucnces, as it

privacy brcachcs. Unauthorizcd acccss to rctaincd data can rcsult

:nsitivc hcalth information, which can bc cxploitcd for malicious

; idcntity theft, fraud, or harassmcnt. Clear guidelines for data

rl to mitigate these risks and ensure that individuals'health data

is adcquatcly protcctcd.

Regulations for Data Disposal: To address this issue, the submission suggests that

the Bill should pave the way for the introduction of regulations that provide specific,

actionable guideline s for the secure disposal of health data. These regulations should

and technologies to be used for data erasure, ensuring that data

is irreversibly or anonymized when it reaches the end of its retention
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period. We hope that this will come out clearly in the Health Data Covernance

framework

12. Enhancing Security Measures

The twelfth point of submission relates to the Bill's mention of security measures in

the context of digital health data. While the Bill acknowledges the importance of

security, there is a need for more comprehensive guidance on implementing modern

technological safeguards to protect health data effectively.

Modern Technological Safeguards: In the digital age, health data is vulnerable to a

wide range of threats, including cyberattacks, data breaches, and unauthorized access.

To safeguard this sensitive information, it is crucial to adopt modern technological

safeguards. These include cncryption to protect data both in transit and at rest

intrusion detection systems to identify and respond to security breaches, and regular

security audits to assess vulnerabilities and ensure compliance with best practices.

Importance of Comprehensive Guidance: The submission suggests that the Bill could

play a more proactive role in enhancing data sccurity by providing detailed guidance

on how these modern technological safeguards should bc implemented. For example,

it could specify encryption standards, recommend the use of specific intrusion

detection tools, and outline the frequency and scoPe of security audits that healthcare

providers and organizations should undertake'

RECOMMENDATIONS AND RATIONALE

1. DEFINITIONS:
Replace'e-waste' with -'e-health waste'

Also replace e-waste with e-health waste

Rationale: Let's keep the Bill focused on health

2. REPRESENTATION under Section 8:

Recommendation: Insert after

One person representing civil society organizations appointed from amongst

indigenous organizations registered and recognized by the government of Kenya with

knowledge on digital health.
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Rationale

Rationale:

3.EFD3FE4OF692

One person professional pharma and medical associations.

adequate representation of the CSos and digital health

developers will go a g way to facilitate regulation oversight and accountability of

contemporary and technologies in digital health because its ever evolving'

3. DATA GO ANCE DURING PUBTIC HEALTH EMERGENCIES

The Covid-19 expo

health emergencies

the ad hoc responses to governance of data during public

most parts of the world and Kenya was not an exception. There

should be a that governs the collection, processing, sharing and disposal

of data during and public health cmcrgencies. The provisions should strike a

balance between

should prescribe

lic health and respect for human and people's rights. They

tations and standards regarding the amount of data,

involvement of of development and private sector partners, liability of

the different

Recommendation: 27(z)(al insert "collectors" aftet health data

Rationale: controlle

captured under this

and processors do not include collectors, yet they ought to be

Recommendation:

governance of [digi

Clause 27(21(h) establish standards for governance for

I hcalth data during health emergencies

4. LEGALITY
There should be p legislative drafting of offences prescribed under Clause 4L

Recommendation: lace Clause 41(1)(c) with - fails to disclose inauthentic access

to the data govern by this Act.

of inauthentic access to data cannot purposively be an offence.

One person

providers.

Recommendation

data.

the developers, manufacturers, digital health service

Replace Clause 41(1Xd) with - improperly disposes sensitive



t
a

Docusign Envelope lDi D4DBO452-927 3-486D-87B3-EFD3FE40F692

Rationale: the offense uses the words unnecessary but sensitive data; which is

confusing, ambiguous thus causing uncertainty in prescribing the offence which

offends the principle of legalitY

Recommendation: Replace Clause +1(1)(g) with - Shares health data under this Act

to unauthorized Party

Rationale: This offence is ironic and ambiguous. It creates a feeling that "Intentional"

sharing of sensitive data and other types of data to unauthorized is lawful which is in

fact wrong.

Recommendation: Insert a clause on aiding and abetting as a catch all phrase

Recommendation: Insert a clause on attempts to addressed incomplete offences.

We hope that our proposals will be considered during deliberations of the bill'

Submifted by: Kenya Legal and Ethical Issues Network on HIV & AIDS on behalf of

the Transform Health Kenya Coalition.

KENYA LEGAL & ETHICAL ISSUES NETWORK ON HIV & AIDS (KELIN) BY:

ALLAN MALECHE - EXECUTIVE DIRECTOR

by:

3F356FC6B1 CE4DA,,,

SIGNATURE

Kenya Legal and Ethical Issue Network on HIV & AIDS

Kuwinda Lane,off Langata Road, Karen C

P O Box 712 - 00202 KNH Nairobi

Tel:020, 2515790

Website: www.kelinkenYa.org
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t DIGITTAL BILL, 2023- KEN"YA FAITH-BASED TTEAUTH SERVICES
CONSORTIUM CHAK, MEDS SUPKEM) PROPOSED AMENDMENTS ON

BY ONLINE SUBMISSIONS METHOD$18TH

We appreciate the ge to share our views on the proposed DIGITAL Health Care Bill 2023

FBO facilities the Government objective of Universal Healthcare for all Kenyans.

RecommendationNo Clause Citlon FBO lssue/perspective
5 yearterm not
consistent with other
proposed terms in
similar parastatals.

lnsert "CEO term ot
3 years renewable
once" instead of 5
years in line with
other health Bills.

1 13(2) Executive Officer
appointed for a

of five years

once.

be

Delete this section.13 (4) subsection (l), the
may through the
Secretary and in

Commission request
officer to be seconded

to

with the Public

in the Asency

This is not a
competitive process.

Such an office should
go through interviews
like others.

Amend this section
to avoid
duplication.

28l2l
(a-c)

(2) The County Executive

establish county health
banks; etc

Member shall-
Centralize this with
National Government,
with limited delegated
roles to the counties.
Avoid duplication of
Agency roles and the
county.
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Telephone:

0720 77147810738 504
Fu<: + 254 020272493

Email Address:
Email Address:
Website: www
When replying

lL052222

A/DCH/Yol.l/09/02

MEDICAL PRACTITIONERS
AND DENTISTS COI.]NCIL
MP & DB HOUSE,

WOODLANDS RD, OFF LENANA RD

P.O BOX 44839 - 00100
NAIROBI

Date: 2l't September, 2023

REPUBLIC OF KENYA

Ref. No.:

Mr. Samucl
Clerk of the N Assembly
ParliamCnt
P.O. Box4l
NAIROBI
E-MaiI:

PeterK ChemwenoATTN:

Fonryarded

Hassan A. Arale
Clerk

RE: oF TIrE DIGITAL ITEALTTT BrLL (N.A. BILL NO. 57) 2023 AND
T}IF', I{EALTE INSI]RANCE BILL .A. BILL NO. 2023

Reference is to your letter dated 156 September,2023, under reference no.: NA/DDC/DC-

H/2023/ (088',)

The Kenya Practitioners and DentisS Council ("the Council" or "KMPDC") is a statutory

body corporate under section 3 of the Medical Practitioners and Dentists Act (cAP 253 -
Laws of the mandate to legulate the training and practice of medicine, dentistry, and

community within the Republic of Kenya. The Council is also tasked with the mandate of

regulating all institutions in the country.

written memoranda detailing KMPDC's submission on the following bills:

(i) BiII;

(ii) Inzurance Bill;

Thank you for continued support and guidance

DR. KARITJKI
CHIBF OFFICER

Copy to: akhumicha S. WafrIa



,

Secretary

cs(Ehealth.eo.ke

Mary Muthoni Muriuki, HSC
Secretary

Department for Public Health and Professional Standards

pshealthke@gnail.com

Stauley O. tr(hain8B

chair@kmpdc.go.ke
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SOCIAL IIEALTH INSURANCE BILL
DIGITAL HEALTH BILL
IMPROYEMENT FINANCING BILLFAC

HEALTHCARE sERYICEs BILLP]

ICAL PRACTITIONERS AND DENTISTS COUNCIL

WRITTEN MEMORANDA

ON THE FOLLOWING BILLS:

Practitioners and Dentists Council

OffLenana Rd

- 00100

/0111052222

KEI{YA

Kenya
KMPDC
Woodlands

P.O. Box
Nairobi,
Telz0727
E-MaiI:
Website:
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ON TIIE I{EALTH SECTOR TTUTTP BILLS

The Kenya Practitioners and Dentiss Council ("the Council" or "KMPDC") is a

statutory body te established under Section 3 of the MediCal Practitioners and

Dentists Act 253 - Laws of Kenya) with the mandate to regdate the training and

practice of dentistry, and community oral health urithin th; Republic of Kenya.

tasked with the mandate of regulating all health institutions in theThe Council is

country.

The Council

KMPDC to

a) Sociai Insurance Bill

b)

The Council

receipt of a letter dated 15d' September, 2023 vndq reference no.:

2023/(088) from the Clerk of the National Assembly requesting

written memorando on the following bills: for thc following bills:

Bilt

like to submit the following comments on t[re ab6ve mentioned bills:

PTO -

$

$
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UDPK
United Disabled of Kenya CDRA

Caucus on Disability Rights Advocacy

MEMORANDUM
ON

DIGITAL HEALTH BILL, 2023

National Assemblv Bill No.57 of 2023

SUBMITT TO THE NATIONAL ASSEMBLY STANDING COMMITTEE

FOR HEALTH

Through

THE CLERK OF THE NATIONAL ASSEMBLY.

21"tSeptember,2023
Nairobi,
Kenya

1

tl

I



1. rrurRoDucnoN

Gollaborating Parties

1. This memorandum is prepared by the Caucus on Disability Rights Advocacy (CDRA)
and the United Disabled Persons of Kenya (UDPK).

2. UDPK is an umbrella organization of national and grassroots associations of persons
with disabilities in Kenya, presently comprising more than 100 organizations with active
presence in all the 47 counties.

3. CDRA is a coalition of organizations of and for persons with disabilities which seeks to
promote the interests of persons with disabilities in terms of the Constitution of Kenya,
2010.

4. The memorandum is submitted in response to the National Assembly invitation for
public participation in the legislative process on the Digital Health 81l,2023.

2. eacxcRouND AND CONTEXT

1. The bill will provide framework for provision of Digital Health Services. The demand
for Digital Health Services registered significant increase during the Covid-19
pandemic. Careful deployment of Healthcare technologies in large scale could assist
in reaching out to marginalized groups that are under-represented and under-served
in our Health care system including persons with disabilities. According to the WHO,
eHealth "extends the scope, transparency and accessibility of health services and

health information, widening the population base capable of accessing the available
health services and offering innovation and efficiency gains in the provision of health

care" (WHO, 2016 p. 1)1, However studies indicate that these marginalized groups

are most likely to be excluded from digital world through their social demographic

characteristices2.Several studies confirm that people with disabilities are

underrepresented in the growth of digital health and even the design phase of the

new digital health solutions often fails to pay attention to the needs of persons with

disabilities3'

2. As the Bill seek to facilitate provision of Digital Health Services and e-Health
deliberate and careful consideration should be taken to ensure that deployment of
the digital Health care systems offer equitable access and do not result to increased
negative Health care Outcomes and exacerbate barriers experienced by persons

2
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with disabi
and other
developme
significantly

3. The bill as
implementi
sector is
gaps and

in accessing digita! healthcare services. . Persons with disabilities
groups must be placed at the center of digital health

The realization of equitable access to digital healthcare would
prove the health and well-being of all the population.

does not offer avenue for participation of non-state actors in
the bill provisions. lnvolvement of all actors operating in the health
to harness new ideas and inputs to addresg the existing healthcare

up working ideas. Reports emanating frorn the bill need to contain
data that is regated by various dimensions including hy disabilig
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Guiding Principles

ln section 4 of the bill on guiding principle we proposed inclusion of

e. lnclusivity - Digital HealthCare approaches , solutions , applications ,systems
and deployments should be inclusive to a wider range of population including to
persons with disabilities

f. Accessibility - Digital Healthcare services should be provided in formats and
platforms that are accessible to wide range of persons including persons with
disabilities

g. Non-discrimination - The bill to be implemented in a way that does not
discriminate against anyone on any basis including on basis of disability

3. PROPOSALS AND RATIONALE

Proposed Amendment No. 1: Part 1

lnterpretation.

2.1 Consent

Preliminary, Section 2

The Bill assigns meaning of consent as is assigned under the Data Protection Act
2019. The definition and exceptions for consent provided for in Data Protection Act
2019 deprive a person with a disability especially persons with intellectual and/or
developmental disabilities from freely exercising their choice

Proposed improvement:

Consider adopting interpretation of "Gonsent" that seeks to enhance opportunities
including provision of reasonable accommodation for a person with a disability to
make informed choices.

Rationale:

The current interpretation of consent centers the guardian or caregiver of the Data

subject in decision making process. Data Subject regardless of their disabilities or
vulnerabilities should be at the center of decision making process on issues affecting
him or her. This addresses issue of data privacy and confidentiality

t
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2.1 Data d isap g regati on

Proposed ir[provement:

We proposg to add "Data Disaggregation" to the interpretation section of the
preliminary. Data disaggregation should be interpreted as presentation of
numerica! {nd non-numerica! data broken down into detailed sub-categories
and specific dimensions including dg€, sex and disability to illuminate
underlying lrends and patters in healthcare system.

Rationale:

lnclusion of Disaggregation of data will enhance the quality of reports and
information ]generated by the healthcare systems and actors which will aid in
development of targeted intervention, policies and strategies as well as enhance
data driven decision making process.

Proposed Amendment No. 2: Part ll - Establishment of Digital Health
Agency, Sedtion 5: Functions of the Agency.

5.1 Functions of the Agency

The Bill] in Part ll section 5 (b) provides that Digital Health Agency should
establisf'r registries in consultation with other statutory authorities ,at appropriate
levels td create single source of truth in respect of clients, health facilities, health
providefs, health products and technologies .

Proposed improvement:

There iS need to involve and consult other actors in Health space including non-
state adtors and OPDs. The proposed farming therefore should read "establish
registries in consultation with other statutory authorities and non-state
actors,r at appropriate levels to create single source of truth in respect of
clients5 health facilities, health providers, health products and
techndlogies"

RationNle:

Data qollection exercise in Healthcare systems needs to be exhaustive and

comprdhensive .To achieve this, it will be vital to have involvement of state and

non-stqte in the process. Enhancing the component of citizen generated data to
compliment the official data could facilitate narrowing the heath data gap

5
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5.1 Functions of the Agency

The Bill in Part !! section 5 (e) provides that Digital Health Agency should ensure
health data portability

Proposed improvement:

The need to have health data portability is key in the event of data agent need to
access their health information.Howaver the portability of health data will not be

effective if the issue of accessibility is not considered. We propose that the
Function be amended by adding accessible, so that the new function reads
"Ensure health data accessibility and portability"

Rationale:

Heath data should be provided in accessible formats and in accessible platforms
that wide range of data subject can interact with and use effectively .This
guarantees seamless access to information as guaranteed in our constitution and
other legal frameworks

8.1 Board of Directors

The Bill in Part ll section 8 (1)establishes board of directors of the Health and
provides its membership.

Proposed improvement:

There is need to explicitly reserve one spot for persons with disabilities or their
representative organization. We propose to add 8fi) which should read "One
person with a disability representing persons with disabilities"

Rationale:

There is a close nexus between disability and health. P e r s o n s with
disabilities are likely to experience health problems and health problems can lead

to disability. This close interplay between the two, places persons with disability
at the center of digital healthcare, therefore becoming indispensible in decision
making process, hence the need to be represented in the board of directors.
Also, to facilitate realization of 5o/o job quota on appointments of persons with
disabilities envisioned by the constitution ARTICLE 54

t
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8.4 Board of pirectors

The Bill in Part ll section 8 (4) establishes the criterion of ceasing to the Health
Agency poard Member. 4(e) states that a person shall cease to be a board
member if the person "is unable to perform the functions of his office by
reason df menta! or physical infirmity"

eroposld improvement:

It is not clear what constitutes mental or physical infirmity .This could be

applied drbitrary. We propose deletion of the whole 4(e)

Rationale:

Owing tb principles of inclusiveness and non-discrimination envisioned by our
constitu$on, this provision 4(e) borders on exclusion and discrimination. Removal
from the board on account of mental or physical infirmity seems to target
conditiorts associated with disabilities. The Act ought to consider advancing the
principle of reasonable accommodation as espoused in the UNCRPD to ensure
the said]board is supported is discharging his or her mandate effectively.

Proposed Amendment No. 3: Part lV The Establishment and
Administratlon of the Gomprehensive Integrated Health lnformation
System, Sedtion 21(31

21(31Establishment of an integrated Health lnformation System

The Billrin Part lv section 21 (3) provides that "The system shall operate as a
point of collection, collation, analysis, reporting, storage, usage....... ".

PropoSed improvement:

The O{ta to be analyzed by the health information system needs to be

disaggiegated by various variable including by disability. Therefore we propose

to 
"dC 

disaggregation as one on the functions on the proposed Health
lnformation System, so that section 21(3) the reads " The system shall operate
as a foint of collection, collation, disaggregation, analysis, reporting,

I

storagB, usage....... ".

Ratioriale:

7
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Data disaggregation is key component when it comes to data driven planning

and resource allocation. Lack of reliable data creates barriers for marginalized
groups to access digital health care. Disaggregated data will inform design and
continuous improvement, scale up of the information Health care system to
bridge the gap in accessing digital health care experienced by some sections of
the populations including persons with disabilities.

Proposed Amendment No. 4: Part Vl - Confidentiality, Privacy and
Security of Data, Section 33

33. Use of sensitive personal data

The Bill in Part Vl section 33 provides for the use sensitive persons data
contained in the data bank. Section 33(a) to (i) provides for the reasons where
sensitive personal data could be applied.

Proposed improvement:

The areas given in the section to apply sensitive personal data are
comprehensive, but we propose adding section 33(j) which will read "develop
targeted healthcare service interventions and programmes"

Rationale:

The sensitive personal data held at the data should be used to analyses certain
patters of diverse groups of identities in various dimension including location,
age and disability ,then use the emerging pattern to design targeted intervention
to improve access to healthcare services for that identified group

42. Health Data Portability

The Bill in Part Vl section 42(1) provides that "subject to this Act, a person has
a right, on request, to examine and receive a copy of his or her personal
health information maintained by the data controller". Section 42(2) provides

that "a request under subsection (1) shall be made in writing to the relevant
healthy facility or health information bank" and section a2 p) states that" the
health data controller shall comply with provision of section 38 of Data
protection Act in enabling access and portability of personal health
records".

Proposed improvement:

I



These p isions seem to create accessibility bottlenecks for data portability by

and re a copy of his or her personal health information maintained by
the data ntroller in accessible formats

We also to amend Section 42(2) of the bill by adding accommodative
to the subject so that the section reads "a request under subsection (1)

shall be ade in writing or in a manner that is accommodative to the data
the relevant healthy facility or health information bank"

propose delink execution of the section 42 with provisions in the

subject

Lastly,
Data ion Act 2019 by deleting section 42 (3)

There i overarching need to ensure that when data subject request for their
data, the data is useful to them in making health decisions. This implies

that the has to be presented in a way the data subject can interact with
Hence need for presentation of data in accessible formats

data s
that it

Section
there is
others
these

pa

We propose amend section 42(1) and add accessible formats so

s subject to this Act, a person has a right, on request, to examine

42(21limits the request to accessing personal data only through writing,
percentage of population who might not know how to write and

o use other forms of communication to make communicate. Limiting
uests to only writing creates access barriers excluding data subject

from sing their rights to information

38 of Data Protection Policy 2019 creates access bottleneck
to section of population that is marginalized. The section envisions

for accessing information, this could jeopardize accessing to vital

that "

44. P

make
personal information by data subject rendering him or her unable to
ions.

hea

n on Release of Personal Sensitive lnformation

The Bill in Part VI section 44(1) provides measures to be taken by health data
bank a Health Data Controller before releasing personal sensitive information
Section 44(b) sub section (ii) provides exception where the persons data could
be to another person apart from the data subject .The section states

the data subject has a mental or other disability,....... "

Pro d improvement:

I
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The import of this provision is that persons with disabilities are not in position to
consent or they don't have capacity to directly receive their personal health
information. Their guardian seems to be central in the whole process. ln light of
this we propose deletion of where the data subject has a mental or other
disability and adding data subject at the end so that the section reads "by a
person duly authorized by the data subject"

Rationale:

Persons with disabilities have the capacity and whewithal to receive and use their
person's health information without intermediaries. The implication that persons

with disabilities have o always rely on other persons for activities of daily living is
misplaced and disempowering. The provision as constituted serves to increase
stigma among person with disabilities and undermine provisions of legal
framework where independent living and equal participation of persons with
disabilities is espoused

Proposed Amendment No. 5: Part Vll - e-Health Service Delivery,
Section 47

47. E- Health Services

The Bill in Part Vll section 49(1) provides that "in provision of E-Health services to

a client, healthcare service provider shall .....(h) "Ensure that when e-health
service delivery involves a mentally ill person, the consent of a guardian is

obtained"

Proposed improvement:

The use of term mentally ill depicts a person who is sick and needs medical
attention. This view removes the need of all support and accommodations
needed by that person to participate on an equal basis with others in healthcare
system. On that backdrop we propose that deletion of mentally ill and replace it
with person who cannot give consent so that the section reads" Ensure that e-
health service delivery involves a person who cannot give consent, the
consent of the guardian is obtained"

Rationale:

The use of terms that have been used to legal disfranchise persons with
disabilities from participating on societal affairs on an equal basis with others

ought to discourage. The presence of the tern in the Act will serve to perpetuate

10



Proposed i

We
aspirations

Rationale:

FOR AND ON
AND

mt that only medical intervention is needed to enable persons with

disabil participate in healthcare processes, negating the need for
al support and reasonable accommodations.psych

CONSEQUE TIAL AMENDMENTS

provement:

that the following legal frameworks be reviewed to align well with
this bill

protection Act 2019
al ICT Policy 2019

The review a linkage of the other legal and policy framework will establish enabling
the seamless implementation of this bill.environment

EHALF OF THE UNITED DISABLED PERSONS OF KENYA IUDPK]
HE CAUCUS ON DISABTLTTY RIGHTS ADVOCACY ICDRA]

Sally N Nduta
ief Executive Officer, United Disabled Persons of Kenya,
And Secretary, Caucus on Disability Rights Advocacy)

Dated at NAIROBI, Kenya
September 21,2023

1.

2.
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The following are

on the Digital Hea

MEMORANDUNO THE DIGITAL HEALTH BILL NO. 57 OF 2023

proposed amendments to in the matter in consideration by the National assembly

bill number 57 of 2023.

J ustificationSection to be ame4ded Recommendations

combined use of

in the

the
lnterpretation

telemedicine;

communication
information
health sector

"e-Health'
ectronic

To include telepharmacy Telepharmacy is one the critical
components of Telemedicine or
e-health

To complete the interpretation
armacy

lnterpretation
Definition of tel

The term "telepharmacy" refers to
the use of
telecommu nications technology to
facilitate or enable the
delivery of high-quality pharmacy
services in situations
where the patient or healthcare
team does not have direct
(in-person) contact with pharmacy

staff.

To include telepharmacy Telepharmacy is a critical
component of telemedicine

Objects of the Actl
(e)develop stan{ards for the
provision of m-tfealth,
telemedicine, and e-Learning

(e)

the private

Board of Di

8(1)

lnterest
sector;

person

the

A clear criteria needs to be
provided for the person and the
private sector

This is to ensure that the Board
is constituted by competent
persons

nominated
by health care

Board of Di

8(1)

(h)two

The nominating professional
organizations need to be

specified in this case

(a) Kenya Medical
Association (KMA)

(b) Pharmaceutical Society
of Kenva (PSK)

KMA and PSK are professional
organization with integrity and
can be trusted to nominate
competent health care
providers to the board,

To include telepharmacy Telepharmacy is a critical
component of e-Health

Provision of e-hef lth services

42. (l\ The e- Ffealth service
shall be provided throush

By Dr Peter On PSK Practice Chairman
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To:

The Clerk of lhe ruoltonot AssemblY
P. O. Box 41842-00i00"
Porlionrent Buildinds
NAIROBI

*fo*

ii 1-' (] it: I 'i,t 'i. [,1
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r-..- 1:1.-N .) a1

r,-lj.,ijfi K'S {.-}.ii!'f t{.lS
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RE: HAKI YETU O TZATION'S MEMORANDUM ON THE D]GITAL HEATTH A^[D THE SOCIAL HEALTH

INSuRANCE BTLLS 0F 2023

Hoki yetu is o l-lunfron Rights Orgonizotion registered os o Choritoble lrust. The orgonizotion wos

estobtished in ZO{A in on informol settlement in Mornboso County with the specific oirn of

odvocoting for thf righls of morginolized comnrunities living in informol setllements in Momboso.

We hove since e>iponded our reoch lo oll coostol counties ond our mondote todoy covers the

oreos of Londs odd Housing, Governonce ond Accountobility. Cohesion ond Tronsformotion ond

Gender ond i}.re tlo*.

We wish to drowlVour ottention lo the proposed Bills coplioned obove ond before porlioment'

Following on ext$nsive review of the bills ond in consullotions with menrbers of the public, the
l

orgonizolion wishbs to oddress you os hereunder:

l. Any meoninlful conversolion on heolth-reloted foctors, ond more so on the cilizens' l"reolth

core should fbctor in these reolities.

. We ocknowlfOge lhe inefficiency ond gops within the heollh secior ond in porliculor the

problems surfounding the Notionol Heolth lnsuronce Fund which necessitotes some rodicol

chonges on{ opprooct'r wi'lh the oim of ottoining the gools of Universol Heolth Coveroge.

. We understo]nd thot it is o joint responsibility for the Government ond woncrnchi to hove o

fu6ctioncrbte]ond efficient sociol heolth Cover by pulling resources togeiher ond spreoding

the risk. 
L

. We ore nol {onvinced by roodside declorotions mocle by senior government officers on the

contribution]rotes, os well os the minimum ond moximum copping. 'lWe demond thol lhe

some sl'toul{ be legisloted for Kenyons to be guoronleed.

. Our genuinQ concerns on the 2 Bills ore os follows:

1l ,
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- 
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THE SOCIAT I]EAITH INSURANCE BILL OF 2C23
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with Privote insuronce

comPlirnentory

ensure equol

Kenyons.

cover. This will

lreotment for oll

covers for

there is o for o Provision in the

prescribing for penolties for deniol

emergency heolth core to

a otsthisSince
coreEmergencY

{2023

Recommen dotion
lssue

offences ond Penolties Provided

underthe Dolo ProteCtion Act' ttwould

be more Prudent to consider the

princiPles of sentencing wh'ite

formuloting the penolties with the oim

of detening dote holders lrom misusing

confidentiol informotion'

a
he generolonlThe Bill relies more

,

Ities for breo ch.Offences ond

to exercise prudence ond core while tockling
oble porliome nto rions

fficient ond more procticoble heolth Core solulions;
they give Kenyons e

e protecting citizens from exploitotion'

"A Heollhy Nollon Is s tryeo'lhy Noflon"'

Thonk You.

Slgned on this 22nd DoY of SePtember 2023

e Kioko Morius

Phone: +2547045?4459

Emoil: mmthlonl@gmoil'com

DIGIIAT HEALTH

We coll

Bills to ensure

ol the some

3l'P.rfl,e
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V3Dear Mr. Njorogef

REF: RESPONSE

THE E.HEALTH

+o t-^<
PART OF PUBL]C PARTICIPATION ON FEEDBACK AND RECOMMENDATIONS ON

L

Greetings from S{nart Apptications lnternational. Ltd.

We appreciate ttie pubtic pronouncement of the E-Heatth Bitl, which represents a criticat step toward
modernising and jstandardizing our digitat heatthcare frameworks. However, we woutd [ike to address
several concernf and propose some recommendations to enhance the bitt's effectiveness and
alignment with ipdustry best practices.

Concern 1: Devflopment of Standards and Certifications
Clause 6 (DHA)
White we ackndlwtedge the Digitat Heatth Agency's rote in ensuring conformity to standards and
integration withj the Comprehensive lntegrated Management lnformation System (ClMlS), it's crucial
to emphasise cdltaboration.lWe recommend that the Digitat Heatth Agency develops heatth data
standards in confuttation with existing health management information system providers at the onset.
AdditionatLy, re$tar reviews, at least every two years, should be conducted to ensure alignment with
emerging globa[ standards. This cottaborative approach wi[[ foster a more inclusive and robust
framework. ]

Concern 2: Re$rting of Health Data
Clause 27 (Heaith Data Governance)
The requiremenl for all heatth data contro[[ers and processors to report data to the Ministry of Heatth
(MOH) in the grescribed format raises concerns regarding data protection. To prevent potential
titigation, it is iimperative to ctarify that submissions to the MOH shoutd not inctude personatty-
identifiabte aat!. fnis ctarity wi[[ safeguard data controtters and processors from tegal. chattenges
retated to the qxposure of personaI information.

Concern 3: lealth Data Banks
Clauses 32 & 3B (Health Data Banks)
The bitt menti{ns that heaLth data banks may contain data that identifies individuals providing
heatthcare insqrance. This overlap with the functions of the lnsurance Regulatory Authority (lRA),
specificatty in rpgistering and identifying heatth insurance providers, shoutd be addressed to prevent
duptication an{ streamtine responsibitities.

Concern 4: Logs of Healthcare Data
Various Clauses
The bitt categofises the loss of healthcare data as an offense. To avoid undue punishment in cases of
inadvertent, agcidentat, or force majeure-retated data loss, it is essentiat to estabtish a mechanism
for assessing ahd anatysing the circumstances surrounding data loss before deeming it an offense.
This approach llvitt ensure fairness and proportionatity in addressing data loss incidents.

Smart Applicatlbns lnternational Limited, lnternational House, I1th floor, Mama Ngina Street. P.OBox57776,
Nairobi 002Q0 Tel: 254 20 3206000 Cet[: +254 733 320 600 or +254 718 222 000 Email: info@smart.co.ke
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f: D*

?,zii[P '': ti -.(t-ii
.'l

J *
P o



-,\ /
[-/

Secure. Fast.Access

Representatlon at the Board Level
Clause 8
We suggest an

Heatth Agency
members. Thls

ln the representation of independent e-health techiocrats on the Digltal
Speciflcally, the representation shoutd be increased from 2 members to 3

witl provide a more batanced and knowtedgeable perspective on e.heatth
matters, effective governance and decision-making.

We believe that these concerns and imptementing the recommendcd changes will lead to
a more and batanced E-Heatth Bilt. We appreciate your dedlcation to the advancement

digitatization and look fonrard to further discussions to refine and strengthenof heatthcare
the bitt for the of a[[ stakehotders.

Thank you for attention to these impoftant matters. Ptease feel free to rcach out to us for any
further or discussion.

Yours Slncerety
For and on of Smart Applications lnternationat Ltd; -

G)smarl

Smart
Secu re, Fast,Access

57776- 00200, NAlRoBl
320 6000 / 0709 32 6000

lnternatlonal Llmlted, lnternaHonal House, 1

,k

Smart
Tet:254 20 3206000 Cett: +254 733 320 6fi) or

lth Floor, lvlama N;lna Street. P.O bx57776,
+25,1 7 1 I Z2Z W trnall: lnfo@smart. co. ke
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BYON8 is the

currently has

consultations

digital, pubtic

teteheaLth/digitaL heaLth apptication in Kenya. Our tetemedicine ecosystem

3oo,ooo downloads and 2o,ooo users./month in Kenya offering ontine

doctors (GPs and speciatists), BYONS as a ptatform aims to provide a unique

care experience in Kenya. Below are our requested recommendations as we

anticipate the sig of this momentous bitl. into law

r.r.r The Dig l. Heatth Agency

a The dig heatth act estabLished a digital. health agency which wil.L be an oversight agent

to best practices of detivering digitat heatth services and enforce system

integ and data sharing

1.1.2 Pur of the Digital. Health Act

YOUR HIAIii M

tsYON

o Establish

o EstabLish

o Promote

inctuding

Establ,ish

Provide

Deve[op

EstabLish

Provide

medical

Digital. HeaLth Agency

maintain a comprehensive integrated heal.th information system;

on and the safe, efficient and effective use of technoLogy for heatthcare,

continuity of care, emergency and disaster preparedness, and disease

regulatory framework for the e-Hea[th ecosystem data Lifecycte:

privacy, confidentiatity, and security of heatth data;

ndards for the provision of m-Heatth, tetemedicine, and e-Learning;

regutatory framework for e-waste management; and

the safe and secure transfer of personat, identifabte heaLth data and ctient's

to and from health facil.ities outside Kenya.

a Key gu principl.es outtined in the acl:

data is a strategic nationaL asset;

contact.:,'byortB.c

S

a

a

a

a

a

o

I or*w.byon8.conr I ***.linkedirt.conr /comp;ttty/byon8/ll
NB Corporatiorr. Frcjgzrtar: 13. Box e69. u479, Stockholnr. Swc<Jcn

I Mathenge Rd, The Protrrenade, 19 General Mathenge Rd, Nairobi, Kenya
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Safeguard of the privacy, confidentiatity, and security of hcatth data for information

sharing and use;

DigitaL heatth shoutd facil.itate data sharing and use for informed decision-making

at a[[ [eve[s; and a digitaL heal.th ecosystem which serves the heaLth sector and

facititates in a progressive and equitabte manner, the highest attainabte standard

of hcaLth;

1.2 Requested Recommendqlions

PART ll- ESTABLISHMENT Of THE DlGlTAt HEAUH AGENCY (Funclions of lhe Agency) Section 6

(o) ond 6 (b), Section 7(d) AND PART Vll-E-HEAITH SERVICE DEIIVERY Seclion 47

Telemedicine has been defined clearly in the Digitat Health Bitt Owing to the current licensure

of tetemedicine providers under the respective Kenya Medica[ and Dentists Practitioners board

wiLt the Digital. Heal.th Agency be responsibte for licensing and regutation of teteheatth providers?

c Recommendotion: Citing the potentiol benefits of telemedicine in our setting we request thot

the Digitol Heolth Agency ond the relevont clinicql boords coLloborate in providing a Licence

linked to the provider licence with specific requirements toiLor mode for digitaL heoLth

providers. As of now the requirements for o telemedicine licence ore bosed on clinicol

physicol requirements ond ossets. However, our perspective is that there should be o specific

set of digitol requirements thot would wqrront such Licensing. ExompLes of these

requirements couLd be such thot:

o Digitol Heolth Providers hove doto storoge in HIPPA ond GDPR occredited servers,

o Ensuring oppropriate ononymizotion ond pseudonymization of potient doto.

o Ensuring user centric opprooches to goining user consent when occessing digitoL

heqlth services os highlighted in Port Vl .

o Ensuring oppropriote personnel hove occess to potient doto ond internol structures

to ensure personnel specific occess thot upholds potient ononymity.

What wiLt be the jurisdiction of the Digitat Heatth Agency beyond telemedicine? Wil.t other digital.

heatth providers such as e-pharmacies also be reguLated and licensed by the digitat heatth

agency?

corrtact,.r:byon8.corn I **rv,byorr8.com | ,,r*or.linkadin.conr /comp-any/byonl/ll
LTYONA Cor J.)ortttion. [:rr:,jqutar 13. BoY ,t{t<-.\.1.:l4/'),:,iockh+Lr.:1, Svc(lrirtl

19 General Mntlierrqc tld, The Pronrcnadr, l9 Gt-,ner;.rl lvlatlrctiqc Rd, Nairol:i, Kertya
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a A colloborotive approoch we humbly request would be needed between

the clinicol licensing boords to determine the opproprioteness of specific digitol

heoLth tions ond their respective clinicol use coses. This is to ensure comprehensive

opproaches when determining extent of liobility from the lenses of the digitol

provider, provider ond the potient.

PART IV-THE ES SHMENI AND ADMINISTRATION OF THE COMPREHENS]VE INTEGRATED

SYSTEM Seclion 22,23 ond 24 | PART V- HEATTH DATA GOVERNANCE

Seclion. 27 | P

subseclion 2 ond

V!-CONFIDENTIAIITY, PRIVACY AND SECURITY OF DATA Section 32

42

The wil.t be maintained by the Digital,

Heatth Agency. a data integrity and interoperabil.ity perspective the digital. heatth

adoption of best practices in heatth data exchange. However, does theagency wi[[

agency enforce recognized standards such as FHIR and OpenEHR and if so how shaLl this be

done from a sector perspective? Witt there be standard comp[iance audits provided by the

Digitat Heatth

be enacted.

lf so, how frequent witL these audits be done and in what manner witL they

a Noting the numerous digitol heolth interventions in the country both in

public privote sector os the key custodion of oll heolth doto in Kenyo os per Port V

the Digitol Heolth Agency wouLd be best suited to enforce o specific

stondard thot would be utilised to enhonce doto portobility ocross severol

digitol

The heatth i / data bank rvitl be under the jurisdiction of the Ministry of Heatth.

What kind of and what frequency wiLL heatth data processors and controtlers be required to

transmit to the istry of Heatth's Heatth lnformation Bank?

a The Digitol Heolth Agency will be criticaL to define the stondord operoting

required for doto integrity ond will also be on appropriote method for dato driven

oudits the vorious digitaL heolth interventions both from o public ond privote sector

cont.'rct::,'byon8 www.byonE.conr wwu,. Ii n kecl i n, co n"t./c om p;r n y / by on8 /

8 Corporirtiorr. Fr.:r.igatan r3. Box 269. LL47g. Slockholrn, Sw<.'dt:rr

llt4atlrenge ttd, Thr: Pronrcnacle, I9 Gctreral Matlrcligc Rd, Nairobi, Kcnya
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There is a ctear distinction between general purpose data controllers and data processors

with inctuded definitions of heatth data controtters and data processors. WitL this mean that the

mandated certification of heatth data controllers and processors under the ODPC witl. be

determined diferentLy from other data control[ers and processors in diferent sectors?

o Recommendation: We request thot the ODPC through the Agency cleorly define the

protocols required for heolth doto protection owing to the sensitivity of such doto. Specific

thresholds, we request, should olso be defined to determine oppropriote licensing of digitol

health providers bosed on the digital ossets in ploce to ensure potient doto security.

contacti.arbyon8.com I **wbyonS.com | ***.tinkedin.com /company,/byon8/ll
BYONS Corporation, Frejgatan r3, Box 269,1L479, Stockhotnr, Sweden

19 General Mathenge Rd, The Promenade, 19 General Mathenge Rd, Nairobi, Kenya
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Kenya Healthcare
Federation

I 2nd Floor, Kedong House, Lenana Road/Ralph Bunche Road Junction

(. +254 702249853 Y info@khf.co.ke @ www.khf.co.ke

The Health Sector Board of KEPSA

SUBMISSIONS ON DIGITAL HEALTH BILL 2023
Pursuant to req of public participation as stipulated by the Constitution of Kenya,
20L0, Article 10 principles and values of good governance, and following requests for
submission of a.

Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina

.Elaboration of all

dicine,Teleh

Elaboration of fo

Elaboration of

Consideration of

er the Health

Consideration of

01.9 with a special

. Review and

Amend Health

. Consideration of

Consideration

uirements for

Consideration

in their job

health data is

ofthe CS H

10. Harmonizatio

1. Health data

PROP

servtce

ill

in this

makes it

of Teleconsulting-

Teledentistry,Teleradiology,Telecounselling

of E-Health

health components

up and operationalizing E-Health at section 103 ,Telelehealth

of2017

up Health Data Protection regulations under the DPA Act of

rate to oversight Health Data Control and Management

nize all aspects of existing regulations draft and gazetted-virtual

ers, m-health, telehealth and e-health regulations

of 20L7 creation of DHA, CIHIS

of penalties under the DPA and this draft digital health

stablishment and actioning of internet connectivity standards

of the level of healthcare facilities

the Data protection commissioner is a technical person who is well-

needs not to have their duties and mandates usurped in the guise

special to be handled by their office and needs to be housed under

which is a political office and appointment often times.

offences in Data Protection Act of 2019 and the penalties and offen

llers and processors to be persons with healthcare background

for data management and comprehension of system operations;

for various levels ofaccess and system controls based on users

Directors: Dr. Francis Karanja Vinod Guptan Dr. Walter Obita Dr. Linus Ndegwa Dr. Daniella Munene Mr. lsaiah Okoth Mr. Antony Jaccodul
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background training

12. Maps of existing private healthcare systems HIS to be aligned to the CIDHIS

13. Provide for qualifications of the chairperson of the DHA

14.Ensure mechanism of business continuity in case of system breaches and crashes

14. Provide within the law for continuous systems improvemcnt and continuous training of

all users of the health data systems

15. Alignment with the Science,Technology and Innovation Act of 2013INACOSTI) and

Pharmacy and Poisons Board[Cap 244) when it comes to conducting healthcare research

and dealing with sensitive health research data

16. Some aspccts of health data collected such as dental radiographs-Orthopantomograms

my require special ways to enforce data anonymization and minimization because of risk ol

personal data indentification and abuse.

17, Align the meanings of consent as in Health Act of 201,7 and DPA of 20L9 with the consent

descriptions of the proposed Digital Health Bill

18. In case IP rights in health data ; Provide elaborations in emerging health data ownership

concepts

19. Providc regulations and local listings and ccrtifications of digital health products

,softwares and pharmaceuticals made in Kenya

20, Create regulations on how to maintain and manage all hcalth systcms users registers and

access rights of CIDHIS in the whole country.

21. Create regulations on e-health/digital health e-learning/digital health literacy

22.Create regulations on spread of healthcare misinformation and disinformation on social

media and online spaces by unqualified and untrained persons and attachment of liability

and provide recourse to any persons who rely on such forms of information

23. Provide for statutory guide and regulations on health data monetization; Meta-data

mining and exploitation-AI and Machine Learning

24. Provide statutory guide and support on innovations in and around ehealth and digital

health

2)interpretation

"consent" has
the mcaning

The Bill assigns meaning of
consent as is assigned under the
Data Protection Act 2019. The

The current interpretation of
consent centers the guardian or
carcgiver of the Data subiect in

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina

Directors:Dr.FrancisKaranja Mr.VinodGuptan Dr.WalterObita Dr.LinusNdegwa Dr.DaniellaMunene Mr. lsaiahOkoth Mr.AntonyJaccodul
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assigned to it
under the Data
Protection Act,
2079;

nition and exceptions for
nsent provided for in Data

on Act 2019 deprive a

Iopmental disabilities from
f4eely exercising their choice

iroposal:
lonsider aclopting
interpretation of "Consent" that
sgeks to enhance opportunities
ipcluding provision of
rpasonable accommodation for a
qerson with a disability to make
informcd choiccs.

d

rson
ecially

ectual

with a

persons
disability

with
and/or

decision making process. Data
Subject regardless of their
disabilities or vulnerabilities
should be at the center of decision
making process on issues
affecting him or her. This
addresses issuc of data privacy
and confidentialiry.

(2) New word
addition

Data
Disaggregation

ta disaggregation should be
terpreted as presentation of
umerical and non-numerical
ata broken down into detailed
b-categories and specific

flimensions including age, sex and

fl isability to illuminate underlying
trends and patters in healthcare
fvstem.

ata
the
theterprctation

mrnary

to add "D
n" to

section of

We propose
Inclusion of Disaggregation of data
will enhance the quality of reports
and information generated by the
healthcare systems and actors
which will aid in dcvelopment ol
targeted intervention, policies and
strategies as well as enhance data
driven dccision making process.

"Digital health"
means the field oI
knowledge and
practice that is
associatcd with
the development
and use of digital
technologies to
improve health;

Proposal to review definition to
:he most acccptable and broad
meanings of the compound words,
'digital' and 'health'
Examplc of dcfinitions to use:

)Digital health refers to the use
information and

communications tcchnologies in
mcdicine and othcr hcalth
professions to manage illnesses
and health risks and to promote
]wellness.

a
of

Current meaning has room fot
misintcrpre tation and ambiguity
and may need improvement;

Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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Digital health has a broad scope
and includes the use of wearable
devices, mobile health, telehealth,
health information technology,
and telemedicine.
(b)Digital health, or digital
healthcare, is a broad,
multidisciplinary concept that
includes concepts from an
intersection between technology
and healthcare. Digital health
applies digital transformation to
the healthcare field, incorporating
software, hardware and services.
Under its umbrella, digital health
includes mobile health (mftcalth)
apps, electronic health records

IEHRs), elcctronic mcdical
records (EMRs), wearable
devices, telehealth and telemedici
ng, as well as personalized
medicine.

Definc 'Stakeholders in Digital llcalth':
Stakcholdcrs in thc digital health field includc
patients, practitioners, researchers,
application developers, and medical device
manufacturers and distributors.

E-health-means
the combined
use of clcctronic
communication
and information
technology in
the health sector
including
telemedicine;

Proposal:
Consider to review and harmonize
the dcfinitions and rclationships of
the terms:
Digital Health
Telehealth
Telemedicine
E-Health
Compare usage of terms in
different jurisdictions, synonyms
and interchangeability of
definition of terms and usage
Alignment with WHO guidelines
and strategy to be also considercd

Definitions and meanings should
be widc enough to include all the
mcanings of thc concepts of
Telehealth such:
Teledentistry,Teleradiology,
Telepharmacy,Teleaudiology,
Tel e ne urolo gy, Telenurs in g

Telepalliative care,Telepsychiatry
Tele nutrition,Teleneuropsycholog
v
Telerehabilitation,Teletrauma
care
Tel e card iol o gy,Tel epath ologr,
Tclcdermatology,
Teleophthalmology,Telesurgery

National Health
Data Dictionary

Provide definition of word and
concept

Missing in the Bill

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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3(g)establish a

'egulatory
iramework for
3-WaSte

Tanagemenu
tnd

Prdposal: Consider alignment with
EMCA Acr of 7999 on
En]vironmental protections

Matters environment and how they
affect healthcare can be well
addressed through the public health
and environmental laws

Information organization on
healthcare and systems should
ideally be organized from one
statutory platform rather than from
multiple statutes speaking and
addressing issucs from diffcrcnt
points of view.

,.(1) There is

-.stablished an

Agency to be
(nown as the
)igital Health
Agency.

Proposal consider amendment of
the Health Act of 2017 and house
the Agency herc for thc functions
lisfed under clause/section 6

Data collection exercise in
Healthcare systems needs to be
exhaustive and comprehensive.
To achieve this, it will be vital to
have involvcment of state and
non-state in the process.
Enhancing the component of
citizen generated data to
compliment the official data could
facilitate narrowing the heath data
gap.

6. The Agency
shall-

tb) establish
registrics, in
consultation
with other
statutory
authorities, at
appropriate
level to create
single source of
lruth in respect
of clients,
health facilities,
healthcare
providers,
health products
and
[cchnologies;

The Bill in Part II section 6 [b)
pfovides that Digital Health
Agency should establish registries
irl consultation with other
sdatutory authoritics , at
appropriate levels to create single
sgurce of truth in respect of
clients, health facilitics, health
ppoviders, hcalth products and
t{chnologies.

Delcte the word-'truth', rcplacc
with the word'reference'

is necd to involvc and
nsult other actors in Health
ace including nonstate actors
d OPDs.

Tfre proposed framing therefore
sfrould read "cstablish registries in
cpnsultation with othcr statutory
authorities and non-state actors,
af appropriate levels to create
single sourcc of reference in
rpspect of clients, health facilities,
tr]ealttr providers, health products
and technologies"

6. The Agency
shall-

The Bill in Part II section 5 (eJ

drovides that Disital Health
Heath data should be provided in
accessible formats and in
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(d) establish a

system of
shareable and
portable
personal health
records, based
on best
practices and
standards;

Agency should ensure health data
portability

Proposed:
The need to have health data
portability is key in the event of
data agent need to acccss their
health information. However the
portability of health data will not
be effective if the issue of
acccssibility is not considered.

We propose that the Function be
amended by adding accessible, so

that the new function reads
"Ensure health data accessibility
and portability"

accessible platforms that wide
range of data subject can interacl
with and use effectively .This
guarantees seamless access to
information as guaranteed in our
constitution and other legal
frameworks

6. The
shall-

Agency

[e) ensure health
data portability

We propose that the Function be
amended by adding accessible, so

that the new function reads
"Ensure health data accessibility
and rrortability"

The need to have health data
portability is key in the event of
data agent need to access their
health information. However, the
portability of health data will not
be effective if the issue of
accessibility is not considcred.

Heath data should be provided in
accessible formats and in accessible
platforms that wide range of data
subject can interact with and use

effectively. This guarantees
seamless access to information as

guarantced in our constitution and
other legal frameworks

Clause 7 and B Interchange for B to be 7 or vice
VCTSA

Incoherency in drafting and clause
flow

B.(1) There shall
be a Board of
Directors of the
Agency which
shall consist of-

[d) the Principal
Sccretary
responsible for
Information,
Communication

The Bill in Part II section B (1)
establishes board of dircctors of
the Health and provides its
membership.

Remove Principal Secretary for
ICT. Replace with the Director
General for Health.

There is need to explicitly reserve
one spot for persons with
disabilities or their representative

The objective is to improve
healthcare hence thc need to have a
composition of members in charge
of health matters.

There is a close nexus between
disability and health. Persons with
disabilitics arc likely to experience
hcalth proble ms and health
problems can lead to disability.
This close interplay between the

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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and Technology
0ra
representative
designated in
writing;

or]8anization.

Wl. p.opore to add B[j) which
silould read "One person with a

disability representing persons
wfth disabilities"

two, places persons with disability
at the center of digital healthcare,
therefore becoming indispensible
in decision making process, hence
the need to be represented in the
board of directors. Also to facilitate
realization of 5o/o job quota on
appointments of persons with
disabilities envisioned by the
constitution Art 54.

ClauseB:
Composition of
the Board of the
Digital Health
Agency
Part 1[fJ:

Pqoposal: Change to'One person
nlminoted by Lhe Council of
Gdvernors from among the Counry
Dilectors of Health;

f ustification: The counties need
representation to this board
because most of healthcare service
provision occurs at county level
thus most data will be generated by
county hcalth facilitics
Furthermore, the county director is

the highest technical representation
in the county hcalth system.

Part 1[g) Prloposal: Change to'The Director
G[neral of Health.'

fustification: The Director General
as the technical advisor to the
Ministry of Health.

Part 1[h) Eroposal: Change to'Two persons

qPPointed by the Cabinet
Sgcretary, one being o

representative of patients'
i$terests selected from patient
ihterest groups and the other being
q health professional with
tlnowledge and experience in
digitot heatth or healthcare
letated backsrounds.'

Justification: The board should have
a representation of patient interest
since patients are the owners of the
data being managed by the Digital
Health Agency. The health
professional with experience and
knowledge of digital health protects
health care worker interests.

8(4)d) is

convicted of a

criminal offence
and sentenced to
imprisonment for
a term exceeding
six months; or

P[oposal delete the words

'!"nt"n."d to imprisonment for a

term exceeding six months; '

Convicted persons should not hold
public office.

B (4) A person
appointcd to thc
Board under

tlhe gitt in Part II section B (4)
establishcs thc critcrion of, ccasing
to the Health Asencv Board

Owing to principles of inclusivencss
and non-discrimination envisioned

1

Chairman: 0r. Kanyenie Gakombe
Directors: Dr. Francis Karanja Mr. Vlnod Guptan Dr. Walter
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subsection

[tXa) and ti)
shall cease to be
a member of the
Board if he-

[e] is unable to
perform the
functions of his
office by reason
of mcntal or
physical
infirmity.

Member. 4[e) states that a person
shall cease to be a board member
if the person "is unable to perform
the functions of his office by
reason of mental or physical
infirmity"

Proposed improvement: It is not
clear what constitutes mental or
physical infirmity, This could be
applied arbitrary. We proptlse
deletion of the whole 4(e)

by our constitution, this provision
4(e) borders on exclusion and
discrimination. Removal from the
board on account of mental or
physical infirmity seems to target
conditions associated with
disabilities. The Act ought to
consider advancing the principle ol
reasonable accommodation as

espoused in the UNCRPD to ensure
the said board is supported is
discharging his or her mandate
effectively.

8(8) The Board
may co-opt any
other person

with necessary
expertise as it
necessary to
assist the Board
in discharging its
duties and
responsibilities.

Proposal for non-coption; Delete full
:lause; Provide for consultancy
;ervices approval by board to guidc
rperationalization of mandates;

Sooption of technical persons into
board committees still serves same
purpose as request for consultancy
;ervices to guide board and

Leadership mandates

Room for exploitation and expansion
of board capacity which may bring
about governance issues

1,2. (L) A person
shall be
qualified for
appointment as
thc Chief
Executive
Officer of the
Authority if that
person-

(a) has a

minimum of a

bachelor's
degree from a

university
recognized in
Kenya;

[b) has at least
ten years'
knowledee and

Delete Minimum of a bachelor's
legree and
Replace with the words, 'Has a

minimum of a master's degree'

lnclude the qualification healthcare
background training professionals
under 12t1)tb)

Persons with a bachelor's degree
may not have adequate skills and
experience in handling expected
mandatcs

Healthcare trained persons excluded
from list of qualifications provided.

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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expenence rn
health
information
science, data
science, data
governance,
health
informatics,
digital health or
any other
relevant field;

Need to provide for service term
limits for corporation secretary

13. (1) There
shall be a

Corporation
Secretary who
shall be
competitively
recruited and
appointed by
the Board on
such terms as

the Board may,
on the advice of
the Salaries and
Remuneration
Commission,
determine.

clude period of 3 years renewable

term limits

a further 3 years.

21. (1) There is

established a

system to be

known as the
comprehensive
integrated health
information
system which
shall be

adminstered by
the Agency.

Body system can be created under
Health Act of 201,7

Need to have one stop reference for
all healthcare related matters, laws
and regulations.

The Bill in Pa

Iv section 21

t3) provid
that

27. (3) The data to be analyzed by the
health information system needs
to be disaggregated by various
variable including by disability.

Therefore we propose to add
disaggregation as one on the

Data disaggregation is key
component when it comes to data
driven planning and resource
allocation.

Lack of reliable data creates
barriers for marginalized groups to

Directors: Dr. Francis Karanja Mr.VinodGuptan Dr.WalterObita Dr.LinusNdegwa Dr.DaniellaMunene Mr. lsaiahOkoth Mr.AntonyJaccodul
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[3) The system
shall operate as
a point of
collection,
collation,
analysis,
reporting,
storage, usage,
sharing,
retrieval or
archival of data
related to the
state of
physical or
mental health
of the data
subject and
includes
records
regarding the
past, present or
future state of
the health, data
collected in the
course of
registration for,
or provision of
health services,
or data which
associates the
data subject to
the provision of
specific health
services.

functions on the proposed Health
Information System, so that
section 21(3) the reads " The
system shall operate as a point of
collection, collation,
disaggregation, analysis,
reporting, storage, usage....... ".

access digital health care

Disaggregated data will inform
design and continuous
improvement, scale up of the
information Health care system to
bridge the gap in accessing digital
health care experienced by some
sections of the populations
including persons with disabilities.

25. For the
purposes of this
Act, health data
;hall be classified
nto the following
:ategories- (a)

;ensitive
personal level
health data; (b)

administrative
iata; (c)

Considcr addition
categories ofdata;

of ncw

Eg.

Emerging areas-AI Health data

Need to bc ready for new changes
happening in the technological
world

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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Karanja \itr.

aggregate health
lata; (d)medical

-.quipment data;
and (e) research
[or health data

28. The Agency
shall be the
custodian for all
health data in
Kenya.

Amend to read custodian of digital
I

hlealth data
lnformation held in the data system
can only be referenced as digital
health data

Clause 32, the
Cabinet
Secretary shall
establish a

national health
data bank and
designate
county health
data banks.

\]Ve propose that the data
controller, appointed by the

Qabinet Secretary, to maintain and

dransmit health data at national

level be a health professional who
understands the vitalness of such

data and therefore facilitate fast

fransmission of such data

[biological spccimcns, hcalth

images, human tissues and
organs) as need be.

qualification should apply
data controller at county

lSimilar
]to ttre
llevel.

33.
The Bill in Part
VI section 33
provides for the
use sensitive
persons data
contained in the
data bank.
Section 33(a) to
(i) provides for
the reasons
where sensitive
personal data
could be
applied.

The areas given in the section to
apply sensitive pcrsonal data are
comprehensive, but we propose
adding

section 330) which will read
"dcvelop targctcd healthcarc
service interventions and
programmes"

The sensitive personal data held at
the data should be uscd to analyse
certain pattcrns of diverse groups
of identities in various dimension
including location, age and
disability ,then use the emerging
pattcrns to dcsign targcted
intervention to improve access to
healthcare services for that
identified group

Delete the word, 'may' rcplace
with'shall'

Control for abuse of discretion by
officer

35. (1) A data]
controllemuyi
disclose sensitivel
personal aata]

about a person

Directors: Dr. Francis
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who is deceased,
or is reasonably
suspected to be

deceased

when-
a1(1)(e)
data;

loses Digital health data contained in a
system may not be lost by an
individual but as a result of
system breaches,

Align reality to aspects of system
breaches, lack of maintenance and
eventual data loss

The Bill in Part
VI section 42(7)
provides that
"subject to this
Act, a person has
a right, on
request, to
examine and
receive a copy of
his or her
personal health
information
maintaincd by
the data
controller".

Section 42(2)
provides that "a
request under
subscction t1)
shall be made in
writing to the
relevant healthy
facility or health
information
bank" and

section 42 t3)
states that" the
health data
controller shall
complv with

These provisions seem to create
accessibility bottlenecks for data
portability by data subject.

We propose amend section 42(1)
and add acccssiblc formats so

that it reads subject to this Act, a
person has a right, on request, to
examine and receive a copy of his
or her personal health
information maintained by the
data controller in accessible
formats.

We also propose to amend
Section 42(2) of the bill by adding
accommodative to the data
subject so that the section reads
"a request under subsection (L)
shall be made in writing or in a

manner that is accommodative to
the data subject to the relevant
healthy facility or health
information bank".

Redundacies and duplication of laws
should be minimized; Where the
data protection act of 201,9 is

adequate; this should serve all data
governance issues from healthcare
data, cngineering data, education
data, financial data;

Proposal for Health Data

There is overarching need to
ensure that when data subject
request for their personal data, the
data is useful to them in making
hcalth decisions. This implies that
the data has to be presented in a

way the data subject can interact
with. Hence the need for
presentation of data in accessible
formats.

Scction 42(2) limits thc requcst to
accessing personal data only
through writing, there is good
percentage of population who
might not know how to write and
others who use other forms of
communication to make
communicatc. Limiting thcse
requests to only writing creates
access barriers excluding data
subject from exercising their rights
to information.

Most sections of the Digital Health
Bill are copy paste sections of the
Data Protection Law which is
general enough and captures all
forms of data, sensitive and
pcrsonal data. Therc is no much
uniqueness and complexity exists
in healthcare care.

Risk of splintering and
accountabiliW and

loss of
data

Chairman: Dr. Kanyenie Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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Chairman: Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina

governance to persons who may be
less proficient in principles of data
protection.

Data protection commissioner is a
technical person who is well-
vcrsed in thcir job and needs not to
have their duties and mandates
usurped in the guise that health
data is too special to be handled by
their office and needs to be housed
under case of the CS Health which
is a political office and appointment
often times.

provision of
section 38 of
Data Protection
Act in enabling
access and
portability of
personal health
records".

Refulations to be formulated under
rhe Data Protection Act of 201.9 to
:ater for spccial aspccts oImanaging
anfl usage ofhealth data.

Persons with disabilities have the
capacity and whewithal to receive
and use their person's health
information without
intermediaries.

Thc implication that pcrsons with
disabilities have to always rely on
other persons for activities of daily
Iiving is misplaced and
disempowering,

Thc provision as constitutcd scrvcs
to increase stigma among person
with disabilities and undermine
provisions of legal framework
where independent living and
equal participation of persons with
disabilities is espoused

The Bill in Part
VI clause 44. (7)
A health data
bank and health
data controller,
bcfore releasing
any pcrsonal
health data to
any person,
shall-

(b)take
rcasonable
steps to ensure
that any
personal health
information
intended for a

person is
received only by
that person or-
(i) where the
data subject is a
minor, by a

pcrson who has
parental
authority or by a
guardian;

[ii) where the
data subiect has
a mental or

The import of this provision is that
pprsons with disabilities are not in
ppsition to consent or they don't
hpve capacity to directly receive
tlieir personal health information.
Their guardian seems to bc ccntral
id the wholc proccss.

il light of this we propose
dpletion of whcre the data subject
has a mental or other disability
and adding data subject at thc end
sb that thc scction rcads "by a

p[rron duly authorized by the
dlta subject"

Directors: Dr. Francis Karanja Mr nod Guptan Dr. Walter Obita Dr. Linus Ndegwa Dr. Daniella Munene Mr. lsaiah Okoth Mr. Antony Jaccodul
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other disability,
by a person duly
authorised to
act as their
guardian or
administrator;
or

[iii)in any other
case, by a person
duly authorised
by the data
subject or by a

court order.

46. (1) E-Health
shall be a

recognized
model of health
service. (2) E-

Health Services

are
complementary
to existing
hea lth ca re

service delivery
modalities

Delete clauses 46-50;

Repetitions present in the Health Act
of2007; Section 103

Regulations under the Health Act ol
201,7 can be made to better
operationalize ehealth and
telehealth

Bill creates repetition laws in
already legislated upon matters;
Wheel re-invention to be
minimized and plan to
strengthen existing laws.

This clause function and
operation can be adequately
covered under the Health Act of
2077

47.(2) An entity
providing e-
health services
shallbe-

(d)for foreign
facilities, be
licenced by an
equivalent
regulatory
authority
recognized in
Kenya;

Delete whole clause;

Io be in conformity with section 48
cf the Data Protection Act of 2019

48. Conditions for transfer out of
Kenya

Alternative is to have:
1,. Peer reviews by professional

bodies of foreign entities
2. Cross and reciprocal

registration of local
professionals in countries
where the foreign
professionals are registered

3. Renewal of licensures to be

done annually where such
services are not locally

Access to data and storage by
foreigners exposes the country to
data breaches even though low costs

Need to protect and ensure patienl
safety on recourse whcn negligent
care is delivercd by persons based
abroad; malpractice not easy to
control on digital platforms

Need to protect labour relations ol
local practitioners from unfair
competition by foreign registered
entities abusing economies of scale

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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The Bill in Part
VII section 49(1,)

49. (1) In the
provision of e-
health services
to a client, a

healthcare
provider shall-

(h) ensure that
when c-hcalth
service delivery
involves a

minor, her or
she obtains
consent from a

guardian; and

e use of term mentally ill
picts a pcrson who is sick and

nbeds medical attention. This view
removes the need of all support
and accommodations needed by
that pcrson to participatc on an

egual basis with others in
t|ealthcare system.

Qn that backdrop we propose that

{eletion of mentally ill and replace
if with person who cannot give
donscnt so that thc scction rcads
"Ensure that e-health service

delivery involves a person who

lannot give consent, the consent

{f the guardian is obtained "

TI
db

The use of terms that have been
uscd to lcgal disfranchisc persons
with disabilities from participating
on societal affairs on an equal basis
with others ought to discourage.

The presence of the term in the Act
will serve to perpetuate
misconception that only medical
intervention is needed to enable
persons with disabilities
participate in healthcare processes,
negating the nccd for psychosocial
support and reasonable
accommodations.

$lause mispositioned in the bill;
$reates Repctition

Qonsider alignment with EMCA of

+ggg and roles of NEMA in
dnanagcmcnt of c-wastc; NEMA
has developed guidelines on

{nanagement of e-waste.

fonsidcr alignment with IC'l'and
felecommunications Laws on

lnrnrg"rn.nt of e-waste

There exists no particular e-waste
in healthcare; all e-waste is e-waste
in general;

This clause function and operation
can also be adequately covercd
under the l-lealth Act of 2017

s1. (1) The
Cabinet
Secretary shall-
(a) in

consultation with
County
Governments,
and relevant lead

agencies,

develop
guidelines for the
safe handling and
disposal of all

health sector
related e-waste
material. (b) in

consultation with
releva nt
stakeholders,

E-Waste

ch Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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develop an e-

waste
management
system for the
health sector.
Health Tourism

s2. (1) The
Cabinet
Secretary shall
take all necessary
measures to
safeguard the
transfer of a

client's medical
records to and

from facilities
outside Kenya.

The concept doesn't fall strictly
under digital health laws;

Consider to amend the Health Act
of 2017 to provide for the
operationalization of the different
modalities of health tourism.

This clause function and operation
can be adequately covered under
the Health Actof 20L7

57. (1)A member
of the Board or
staff of the
Agency may not
without the
consent in

writing given by,

or on behalf of,
the Board ,

publish or
disclose to any
person otherwise
than in the
course of the
person's duties
the contents of
any document,
communication,
or information
which relates to,
and which has

come to the
person's

knowledge in the
course of the
person's duties

Change the word 'may' to 'shall'; Risk of abuse of discretion

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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under this Act.

Harmonization of offences in Data
Protection Act of 2019 and the
penalties and offences proposed in
this bill.

59. (1) A person

who- (a)

obstructs,
hinders or
threatens a

member, an

officer,
employee or
agent of the
Board acting
under this Act or
disregards an

order of Board;
(b) submits false
or misleading
information to
the Board; or (c)

makes a false
representation
to, or knowingly
misleads a

member, an

officer,
employee or
agent of Board or
acting under this
Act, commits an

offence and is

liable, on
conviction, to a

fine of not less

than two
hundred
thousand
shillings or to
imprisonment
for a term of not
less than one
year, or to both.

nces

Administrative fines
In relation to an infringement t

a provision of this Act, the
maximum amount of the
penalty that may be imposed b
the Data Commissioner in a

penalty noticc is up to five
million shillings, or in the case

ofan undertaking, up to one p€

centum ofits annual turnover t

the prcceding financial year,
whichever is lower.

General penalty

t1) A person who commits an

offcncc under this Act for
which no specific penalty
is provided or who
otherwise contravenes
this Act shall, on
conviction, be liable to a
fine not exceeding three
million shillings or to an

imprisonment term not
exceeding ten years, or to
both.

(2) In addition to any penalty
refcrred to in sub-section
(1), the Court may-
(a) ordcr thc forfe iture

clf any equipment or
any article used or
connectcd in any

alignment with the Data
Act where most

in the bill have been
d from.

C

P

73

b

63

Ff. 
"*r,npl",
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(21 Any person

who violates or
fails to comply
with any
provision of this
Act for which no
other penalty is

provided,
commits an

offence, and is

liable on
conviction to a

fine not
exceeding Kenya

shillings two
hundred and fifty
thousand or
imprisonment
for a term not
exceeding six

months, or both

way with the
commission of an
offence; or

tb) order or prohibit the
doing of any act to
stop a continuing
contravention.

Proposed general bill review and overhaul

We propose that the following legal frameworks be reviewed to adopt the aspirations of this bill
which seems to borrow heavily and replicates aspects of already legislated upon matters which
can be operationalized by publication ofspecific regulations on a case by case basis. The review
and linkage of the other legal and policy framework will establish enabling environment for the
seamless implementation of the existing laws and future regulations to be created.

1. Data protection Act 2019.
2. Health Actof 20L7
3. EMCA of 1999
4. National ICT Policy 2019

Chairman: Dr. Kanyenje Gakombe Vice-Chair: Dr. Elizabeth Wala Treasurer: Mr. Stephen Maina
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ECONOMIC & SOCIAL

RIGHTS CENTRE
Hakijamii

"/lrtting ;x'1r1'[' fil1q1'

Our Ref: 22/09/23 Date: 22"d September, 2023

Mr. Samuel
Clerk of the Assembly
Parliament Buildin$s
Parliament Road
NAIROBI

Dear Mr. Njoroge,

COMMENT$ ON THE DIGITAL HEALTH BILL (NATIONAL ASSEMBLY

BILL No. s7i oF 2023) AND THE SoCIAL HEALTH INSURANCE BILL
(NATIONALiASSEMBLY BILL NO. 5B OT 2023)

We refer to the abovb subfect matter and the invitation to submit Memoranda dated

lSth September,2023.\

RE

The Economic and $ocial Rights Centre- Hakiiamii is a National Human Rights

Organization that supports marginalized communities to claim their economic and

social rights. As such, we are committed to champion for laws and policies that

ensure human rights-pased approaches are met in the framework for provisioning of
digital health serviceb and social health insurance. This is to foster a society that
gu"arantees and protebts the right to the highest attainable standard of health, which

includes the right to health care services for every person.

We hereby submit tipe legislative memorandum on the Digital Health Bill, 2023

attached herewith for your consideration. We further recommend as follows with
regards to the Social Health Insurance Bill 2023:

I Peletion of clause 2 (4) - tfre provision limits the right to health care services as



provided for in Article 43 (1) (a) of the Constitution of Kenya 2010. It further

Lontradicts the object of the Bill which is to ensure all Kenyans have access to

affordable and comprehensive quality health services.

Sincerely,

Zipporah

Yaya Court. Suite 8, along Chania Avenuc offRing Road

Kilimani.
p.O. Box I1356 - 00100 Nairobi. Kenya Officc. Mobile: 0726 527 876 I 0732 906 255. Ernail:

esrc@hakijamii.corn. Website: www.hakijarnii.com
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lgth September,Z}23memoran

Clause 2: Definiiion of e-health

Proposal:

sector

Justification:

radiology,

Clause 8:

a

o

a

We propose that the

transmit health data at

Al n(e
use of electronic communication and idormation technologt iqt tlg hgqlh

,a

t. i.,r,., I ;

!lii-t
should be wide enough to include areas such

amongst others.

of the Board of the Digital HealthAgency

2023
l

i

I

I

.i

Part l(f:
Proposal: $nung. to 'One person nominated by the Council of Governors from among

the County\pirectors of Health.'

J The counties need representation to this board because most of healthcare

servtce occurs at county level thus most data will be generated by county

health Furthermore, the county director is the highest technical representation

in the health system.

Part l(g):

Proposal: to'The Director General of Health.'

JustificationlThe Director General as the technical advisor to the Ministry of Health.
1

Part l(h): 
1

I

Proposal: C{ange to 'Two persons appointed by the Cabinet Secretary, one being a

representatirfi ofpatients'interests selectedfrom patient interest groups and the other

being a healtft professional with knowledge and experience in digital health.'

Justification: fihe board should have a representation of patient interest since patients

are the owne{s of the data being managed by the Digital Health Agency. The health
I

professional fith experience and knowledge of digital health protects health care

worker intere$ts.

Other proposals

As envisioned in Clar{s e 32, the Cabinet Secretary shall establish a national health data bank

and designate county {ealth data banks.

I

flata controller, appointed by the Cabinet Secretary, to maintain and
1

fational 
level be a health professional who understands the vitalness of
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such data and therefore facilitate fast transmission of such data (biological specimens, health

images, human tissues and organs) as need be. Similar qualification should apply to the data

controller at county level.

By,

Dr. Emmanuel Mulaa

Email : emaopo@gmail.com
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