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PRE,FACE

Mr. Speaker Sir,

Flonor-rrable Mernbers will recall that on 28tr' Septernber, 2}ll, the National Assembly
approved a Motion that established a Select Cornmittee on Election Laws, 2017 pLrrsuant
to Standing Order I2l to deliberate on the lllection Laws (Arnendrnent) Bill, (National
Assernbly Bills No. 39 of 2017).

The Bill was read a first tirne in the Nationll Assernbly on 28tl' September, 201] and,
pursuant to SLanding Order 127 stood cornrnitted to the Select Comminee on the Election

__ Lar,vs, 2017 fbr consid.Iutio! 
=!d public par-trciparion

Manclate of the Select Colnrnittee on the Illection Laws,Z0l7

The Select Comrnittee on the Election Laws, 2011 is mandatecl to exarnine ancl r-rndertake

public participation on theElection Laws (Arnendrnent) Bill (National Assernbly Bills
No. 39 of t7) and any otherrelated Bills and report to the House on or before Tuesday,
lOtr' Octob u,2017 .

Joint Sitting with the Senate Select Committee on Election tr-aws (Anrenchnent) Bill,
2077

Irr a sitting lield on 30'r' September, 2OlT, the Select Comrnittee resolved to holcl joint
sittings with the Senate Select Committee on Election Laws (Arnendrnent) Bill, 2011.
Standing Order 202A of the National Assembly Standing Orders and Standing Orcler 218
of the Senate Standing Orders provide for Joint Sittings. Noting that the lwo selecL
committees have a sirnilar rnandate, the sclcct. committees of the Ijouses cleernecl it f,rt to
holclJoint Sittings.

Mr. Speaker Sir,

Tlie Select Committee on the Election Laws, 2011, pursuant to Article I 18 of the

Constitr-rtion and Standing Order12l of the National Assernbly Stancting Orclers, invited
sLrbrnissions frorn the pLrblic and stakeholders in an advertisernent in the Daily Nation and

Starrclard Newspapers clated 29tr' September 2OI7 (Annex 4). Follolving thc iesolLrtion to
hold a joint sitting,the Select Comrnittees of the National Assembly ancl Senate on the

Election Laws (Amendrnent) Bili, 2017, pursuant to Article 118 of the Consiitr,rtion,
Standing Orderl2l of the National Assernbly Standing Orders and Standing Order 134 of

Select Committee on Election Laws, 20L7 Page viii
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rhe Selate Staldirig Orders, invited submissions fioiir tire public aLrcl stakeholdeLs in an

adi,ertisement in the Daily Nation and Standard Newspapels dated i" October Z0l7

(Annex 4). In addition the proceedings of the Select Coililittees were aired live by

various media houses rryith nation-wide covelzige'

The Select cornmittees of the NationaL Assembly aird the Senate on the Election Laws

\nrendrlent Bill), zolT thereafter' held public hearings aird received subrnissions of

rvr.itten nr.ernoralda fi-om tire public and stakehold.ers b"t*".n 3'd october,2Ol'land 5th

october, ZOl7, A total of one hundred and eighty five (185) oral presentations and

written submissions, and a further sixty (60) tletnorancla were received from inembers of

the public, constitutional cornrnissions, the business community, oivil society, religious

groups, political parties, among other stakeholders through the Oftices of the Clerks of

the National Assembly and the Senate'

frr*un"r., tf," Select Comrniftee-proccedecl for a repof,rvritingletreaT-wh1bh provided

the oppoitunity to consider tire subrnissiotls of the public and stakeholders ailcl to further

draft, consider and approve its Report'

Acknowledgernent

The select cornmittee on the Election Laws,2017 wishes to thanl< the offices of the

Speaker and the cterk of the Nationai Assembly for the support extended to it during the

consid.eration of these cr-itical Bills especially ip the conduct of public hearings and

lepol1-_

The Seiect committee also wishes to extend its appreciation for the overwhehning

participation by the rnembers of the public, institutions and organisations who appeared

before the Committees and/or submitted Memoranda'

The Seiect committee also aclanor,vleclges the members of the public who have keenly

fo[orvecl the deriberations of trro serect cornrniftee on trrese iinporta*t Bills and the

rnedia who ensured that the country was ilforrned on the proceedings'
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Mr. Speaker Sir,

It is now my pleasant duty, pursuant to Stan ding Order 799, to presenf the Report of theSelect Committee on the Election Laws, 2017 on tlie consideration of Election Laws(Antendrnent I Qrlational Assembly Bill No. 39 of 2017)

Signed... . [o.>alTtate.....

HON. WILLIAIVf CHEPTUMO, M.P

CHAIRPERSON

Select Committee on Election Laws,2017
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CHAPTER ONB

INTRODUCTION

l..1Bacl< gr0 unrl

(b) that, the Conunittee compr.ise o./ the

2. on 28'r' September' 2017 the Natio.ar Assernbl y resolved to establish a SelectComnrittec to be known as the Select Commi ttee on Election Laws, 2Ol7 toexanlute and undertake public piLrtrcrpation on the Election Offences(Anrerrrlnrent) Bill (National AssembI y 13iil No. 38 of 2017) ancl the Election Laws(Arnendnieitt) Bill, (l.trational Assemb ly Bills No. 39 of 2017). The Motion was asfollows.

1' The Election Laws (Anrenclment) Bill (Nationai Assembly Bills No. 3g of 2011)spotrsored b)' I{o.. wiiliam cheptumo, I\4P was published o, 2J,t, s"pt"rrt..,2017 and were fir'st reacr in the Nationar Assembly on 28rr' september , r;r;.-

ESTABLISHMENT o]? A SELECT C1LLMITTEE oN ELECTITN-RELII l,EDLAWS
(Ihe Leader of the Majority pcrrtl)

THAT' av'are tlzat lhe country is still in an election cycle, ctrisirg ottt of therequirentent for afresh Presid.entictl Election in october, 2017; further at,vare thatthere ts need to legislate on and address certain legar ractmas and in contpliancewith iudicial decisions ctsking Parltctntent to legislate on certcrin mctrers to ensurethat the elections conform with rhe prottisions of Article gt o.f the constittttion ongeneral principles .for the electoral systenx; ,oting that sttclt electictn-relateclmcttters v'ould ordinarily require consicleration by th, ,uluront Contntittee of theI-Iouse vvhtch is yet to be estctbrishecr, .fiu"ther noting ,nr- ti,ri,r"a"'r'i,..ir,i'a rr*,before the date of the saicl fi"esh election; cognizant of the urgent need to considerand conclude vvith all ntatters relctting to the elections to ctllovv the IndepenclentElectoral and Bottndctries Comntissio, crntple tinte to intplement any cha,gesrelated to the revietv o./'the erection rerurecr rau,s,. Now T\{EREFLRE, pursuantto the provision.v o.f'stancring orcrer r27(2) , this, I-Iouse resorves -
(a) to establish ct select Contmittee to be knott,n as the select Comntittee otttltc Erection Laws, 20r7 contltrising o.f nctt mctre tharfifteen Members,to exantine and undertakr: pt.tblic pctrticipcttiotx on the Electio, Layvs(tlntendment) Bilr, (Nationctr ,!s,rentbry Bitt No.39 of 20r7) cutcr arzltotlter related Biils,.

Select Committee on Election Laws

fo I I orv i ng tlle tn b e r s -
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1. The L[on. LYilliam KipkirorCheptlu.)1o, Mp- Chair.per.eon
2. The Hon. Glaciys Jepkosgei-B;.ts,s Shoilei, Mt)
3. The Hon. Isaac Waihenyo. Nclirangti. Mp
4. The Hon. Ali L\ario, MP
J. The Hon. Jennifer Shamctlla, Mp
6. The Hon. Adan Haii Yusrf , MP
7. The Hon. George GiiongaMurugara, Mp
8. The Hon. Stanley Muthama, MP
9. The l-{on. Alice MuthonilVahome, MP

(c) that, the quorunt of the Contmittee be the chairper,;on ond four other
Members; and,

(d) that, the Committee con,viders the ntatters under its mandate and reports
to the House on or before Tuesday, October 10, 2017,

3. AfteI the Bill was read a first time in the National Assembly on 28th September,
2017 , it stoo&committedto-the'select eommitlee on Election LawqZO 17 pursuant-
to Standing Order l27,for facilitation of pr-rblic participation.

4. The Speaker of the National Assembly, Hon. Justin Muturi, E.G.H., Mp issued a
communication in response to a question raised with regard to whether the
Election Laws (Amendment) Bill,2017 (National Assembly No. 39 of 2017) is a
Bill concerning county govemmcnts and whether the Bill will be transmitted to the
Senate. Jointly, with the Speaker of the Senate, the Speaker of the National
Assernbly deterrnined that the Biil concerns county governments, as it seeks to
anrend several Statutes, among them the Elections Act,2Ol1 which makes the Bill
fail
relates to"the electton of rnembers of a county assembllt,. if passed by the I{ouse,
the Bill shall be forwarded to the Senate for consideration. The Cornmunication
from tlre Speakel of the National Assembly is attached atAnnex 3.

5. The Select Committee on the Election Laws, 2017, pursuant to Article 118 of the
Constitution aud Standing Orderl}T of the National Assembly Standing Orders,
invited submissions from the pubiic and stakeholders in an advertisement in the
Daily Nation and Standard Newspapers dated zgth September 2017 (Annex 4).
Foliowing a resolution to hold a Joint Sitting witli the Senate Select Committee on
Election Laws (Amendrnent) Bill, 2017 and pursuant to Arrrcle ll8 of the
(lonstitution and Standing Orderl27 of the National Assembly Standing Orders
and Standing Orcler 134 of the Senate Standing Orders, the Select Con-rmitteesof
the National Assernbly and the Senate on the Election Laws (Amendrnent) Bill,

Select Committee on Election Laws, 20L7 page Z



20il invited sLrbrnissions from the purblic and stakeholders in an advertisement in
the Daily Nation and Stanclard Newspapers dated 1" october' 2017 (Annex 4).

6. The Select Comurittees of the National Assembly and the Senate on the Election
Laws (Amendrnent) Bill, 2017 thereafter held public hearings and received
subrnissions of written rnemoranda frorn the pr.rblic and stakeholders between 3'd

October, 2017 and 5'l'October,2Ol7. A total of one hundred and eighty five (i85)
oral presentations and written submissions, and a further sixty (60) memoranda
were received from members of the pr"rblic, constitr,rtional commissions, the

business comrnunity, civil society, religior-rs grollps, political parties, arnong other
stakeholders through the Offices of the Clerks of the National Assembly and the
Senate.

1.2 Brief I-Iistory of Elcctoral Larv Reforms in Kcnya (1991-2011)

7. The former Constitr-rtionhad provisions on the manner in whicir elections shor-rld be

conclucted in Kenya. In particular, section 4l established the Electoral Commissiorr
of Kenya (ECK) which was mandated to conduct elections in Kenya. Apart frorn
the Constitution, the National Assembly and Presidential Elections Act Cap. 7 also
governed the registration of voters and hoiding of elections to the office of
President aud to the Nationai Assembly and tl-ie conduct of the Electoral
Comrnission and of political parties participating in elections in Kenya.

8. In t997 there were negotiations between the political parties (Dernocratic Party,
Forum for Restoration of Dernocracy- Kenya (FORD Kenya), Forum for
Restoration of Democracy- Asili (FORD Asili) and Safina)and the government on
the refonn of the ElectoralComrnission of Kenya wliich then gave rise to the lnter-
Pariiamentary Political Parties Gror-rp QPPG) agreement. Notably, the agreement
provided that each of the Parliarnentary Parties wor-rlcl be aliocateci seats in the

Commissiou iu accordance with the number of seats each of the Parlies had in
Pariiament and sr"rbject to appointurent by the Presider-rt. Flowever, the Inter-
Parliarnentary Political Partii:s Gror-rpagreement was never entrenched in law.

9. In 2008, following the post-eiection violence, there 'were negotiations for a

brokered seftlement rvhich gave rise to the National Accord. The National Accord
and Recouciliation Act, 2008 provided for, among other thirrgs, the setting up of, a

cornmission lvltich was nrandated to examine the country's electoral process and

propose possible electoral rcforms to prevent future electoral dispr"rtes. During the

same period, the Inclependent EiectoralReview Committee (Kriegler Commission)
wliich was established to look into the election processes in Kenya observecl major

Select Contmittee on Election Laws, 20L7 Poge 3
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weakllesses in the electoral laws and recommended a rnyriad of reforms including
the need to arnencl the law to have more detailed provisions on the Electoral
Cornrnissior-r of Kenya institutional aspects and review of the tenn of offlce of
Cornmissioners.

10. In 2009, Pariiament implernented the recommendations of the Kriegler report by
establishing the Interim Independent Electoral Cornnlission (IIEC) consisting of
nine commissioners who were nominated through a competitive process by
Parliament and appointed by the President in consLrltation with the Prirne Minister.
The Interirn Independent Electoral Cominission, established under section 41 of
the former Constitution, continued in office until 2011 when the independent
Electoral and Boundaries Comrnission (IEBC) was establisl-red under the new
Constitutior-r.

11. Following the prornulgation of the new Constitution in 2010, Parliarnent enactecl

-theElections-A-ct (f'lo. 24-of 201-1)-to provid-for'the conduct of-eleEtionS toJhe

office of the President, the National Assembly, the Senate, county governor and

county assembly among other provisions, the IEBC Act (No. 9 of 2011) to provide

a framework for appointrrent and effective operation of the Independent Electoral

and Boundaries Commission established uirder Article 88 of the Constitution; and

the Political Parties Act (Cap 78) which provides for the regulation of political
parties.

12. Pursuant to a Joint Resoiution passeci by the Senate on Tuesday, 5tl'July 20i6 and

the National Assembly on Wednesday, 6'h Jr-rly 2016 Parliament establishect a
Joint Seleet Committee to inouirg into allegation.rasainst Trrden F.ler:inrz I

and Boundaries Commission Commissioners and the Secretariat, recomraend legal

mechanisms for the vacation from office of the Commissioners and Secretariat in
accordance with the Constitution; and recommend legai, policy and institutional

refonns to strengthen Independent Electoral and Bor:ndaries Commissionand
improve the electoral system and processes so as to ensure the Augr-rst,2017

elections were free and fair and administered in ar-r impartial, efficient, simple,

accurate, verifiable, secure: accountab[e and transparent maruter. The

recommendations of tlie Joint Select Comrnittee inclr:ded, among other things, the

replacement of the then Commissioners of the inclependent Electoral ancl

Boundaries Commission and the establishment of a Si:iection Panel to oversee the

appointment of new Comrnissioners complising laLgcly of religious leaders.

13. The Cornmittee also forwarded trvo Bills to Parliament namely the Election

Offences Bill,2016 which sought to consolidate thc ol'fences relating to elections

Select Contmittee on Election Laws, 201.7 Page 4



it-tto one Act in order to enhance the adrninistration of elections ancl prosecr-rtion of
offences relating to elections and the Elections Law.s (Amendment) Bill,2016
wlrich sought to amend the Elections Act, 2011, the Independent Electorai and

Boundaries Cornmission Act,201l, the Political Parties Act,201l, tlte Sr"rpreme

Court Act,2011 and the Registration of Persons Act, Cap 106, in order to iLcldress

concelns noted by the Joint Cornmittee on rnatters relating to Independent

Eiectoral and Boundaries Cornmission and the conduct of elections. The Bills were

enacted into law and the Elections Act and the Independent Electoral anil

Boundaries Cornrnission Act as amended now form the legal framework governing
the conduct of elections in Kenya.

1.3 _Ov-erview of the tsill

i4. The Election [.aws (Amendment) Bill (National Asscmbly Bills No. 39 of 2017)
seeks to amcnd the Independent Electoral and Borrnciiries Commission Act, 2011

(No. 9 of 2011), the Elections Act,2071 (No. 2tl ctf 2011) and the Election
Ofl'ences Act,2016 (No. 37 of 2016) to proviclc fbr the proper conduct of the
affairs and business of the Independent Electoral and Boundaries Commission, 1or

effective management of elections and in order to address the concerns that
resurlted 1'ollowing the General Election in 8'l' August 2017. The arnenchnents are

as follows-

1.4 Amendments to the Inclependcnt Electoral and Boundaries Commission Act,
2017

Definition of tlte term "chairperson"

15. Clause 2 of the Bill seeks to amend Section 2 of the Independent Electoral and

BoLrndaries Commission Act, 20 i I to provide that the term "chairperson" lreans
the chairperson of the cornmission, and in the absence of tlie chairperson, the vice-
chairperson, or :;uch otlter person acting as the chairperson in tlie absence of both
the chairpelson zrnd vice-chairpersotl.

Qualification Jbr appointnzent as Chairperson and Chairing of comntis.siott
meetings in tlrc ahsence of the Chairperson

16. Clause 3 o1'the Bill seeks to amencl section 6 of the Independent Electoral anri

Boundaries Commission Act,2011 to provide for, among other things, the
expansion of the qualifications for appointment as chairperson; and that in the
absence of the chairperson, the vice-chairperson shall assLlme the duties and

SelectCommittee on Election Lows,2017 Page 5
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responsibilities oi'the chairpeison. Fr-irther, il-ie Bill provicies that in the event of
the absence of iire cirairperson or the vice-chirii'irei'son, the members of tire
Cornrnission sirall elect fi'orn alnongst tiremselves one of their Members to act as

cirairperson and exercise the duties and lesponsibilities of the chairperson.

Quorumfor Commission meetings und decisiort- making

17. Clause 4 of the Bill seeks to amenci paragraph 5 and 7 of the Second Schedule to
the IEB(I Act, 20i1 to provide thai the qr-rorum for the conduct of business at a
meeting T f the Commission shall be at least lialf of the existing members of the
Cornmission, pt'ovided that the quorum shall not be less than three members.

Further, the amendment seeks to provide that a clecision on any matter before the
Comrnission shali be by a rnajority of tl're mer:rbers present and voting, unless a
unanimous decision is reached.

-L5dmendments-to the-Elections Act; Z}lt- 
-Nomtnation of presidentiul candidstes

18. Clause 5 of the Bill seeks to delete section 29 of the Elections Act, 2011 to remove
the requirements that persons who nominate a presidential candidate shall be
ntembcrs of the candidate's political party ar-rd fur-ther that the persons who
notninate an independent presidential candidate shail not be members of any
political party.

Tr ansmissio n of r es ttlts

19. Clause 6 of the Bill seeks to amend section 39 of the Elections Act, 2011 to
provide for, among other things the electronic and manual transmission of
tabulated results of an election for the President from a polling station to the
constituency tallying centre and to tl.x; national tallying centre. The amendment
also seeks to place an obligation on the independent Electolal and BoundaLies

Commission to facilitate public information by establishing a mechanism for the

live-streaming of results as announced.

Use of technctlogy

20. Clause 7 of the Bili seeks to amend section 44 of the Elections Act, 20l1 to clarify
the regulation making powers of the Independent Electoral and lJoundaries

Comn-rission with respect to the use of teclnology to ensure compliance with the

Select Cotnmittee on Election Laws, 2017 Page 6



plovisiolts of Article 38 of thc Constitution, whicli espouses the right to free and
fair electious and the free exrrression of the will of the electorate.

C om p le me n lilr! ass lx an is m fo r id e n t i"fic utio n of v o te r s

21. Clause 8 of the Bill seeks to clelete and replace section 44A of the Elections Act,
2011 to clarify the role of thc Lidependent Electoral and Boundaries Commission
in putting up a complementary mechanism for identification of voters.

N u I liJic atio n of ele ctio n

._22.cla_ulq2 of_llg_Btl! ggglqlg,rrLrcrld_section 8-1__gf Up_Eleqlons Act,_2011 to_- 
provide that no eleciion shall be cleclared void by reason of non-conrpliance with
any writtett law relating to that election, if it appears that the electioll was
conducted in accordance with the principles laid down in the Constitution and in
that \.vritten law and that the non- compliance dicl not affect the lesult of the
election.

Procedure to be followed ut a fresh election

23. Clause l0 of the Bill seeks to amend the Elections Act, 20ll to provide for the
procedure for the conduct of a fresir election where a presidential election is
invalidated by the Supreme Court.

1.6 Arnendmcnts to the Elcction Offences Act,2076
Failure or re/usal to sign election results

24. Clause I I of the Bill seeks to inseft a new section in the Election Offences Act,
2016 to prescribe an offence fol a presiding or returning officer who among other
things knowingly fails or reluscs to sign or complete the prescribecl clocument or
willfully submits anincornpletc c{o,;ument containing the results of an election.
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CH,APTER TWO

P UBT-IC I'ARTICtrPATION

Introduction

25. Pursuant to Article 118 of the Constitution and Standing Orderl2l of the National

Assernbly Standing Orders and Standing Order 134 of the Senate Standing Orders,

the Seiect Committees of the National Assembly and the Senate on the Election

Laws (Amendment) Bills, 20ll invited subrnissions from the public and

stakeholders.During the.joint sittings held between 3'd October,2016 and 5th

October, 2011, the Selt', i Cornmittees received oral submissions and/or written

memoranda from indivicltral members of the public and several key stakeholders.

The wlitten memoranda :rrc attached atAnnex 6.The Select Committees took into
consideration proposals ll'om stakeholders and individual merlbels of the pLrblic

on specific clauses of the Bills, as follows.

2.l Amendments to the IEBC Act, 2011

2.X.L Clause 2: Definition of the term "chairperson"
(a) Submissions from institutions and organizations

26. The Independent Electoral and Boundaries Commission (IEBC) sr-rbrnitted that the

atnendment irnplies that the commission may appoint anyone to act as the

Chairperson in the absence of the Chairperson and the Vice- Chairperson. The

Commission proposed to replace the word "pelsor-i" with the vvord "member".

?-,-n T-_l-:la -I -1 rl rl _l
\^r'ItIltlIUCtIIl'trIIL-ltI-tgLILclIILl'5uUl.tIlLLELILl1.LLl"Ilgl4wLlUGJll(Jt

provide any succession procedure regarding tire above unique roie of the

Chairperson before a new Chairperson is appointed, and tirat such a lacuna

especially during an election year would thlow the country into an r:nprecedented

crisis.

28. The Council of Imarns :,ld Preachers of Kenya represented by Mr. BakariShaban

from the Mt. Kenya l(egr rn Chapter submitted that the Council supported the

amendment as it ensures tl-rat thele was no vaclrum in the Independent Electoral

anci Boundaries Comrnission (IEBC) should the Chairperson of tlie Comrnission

for whatever reason be absent or unable to discharge his duties.
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29. The I-aw Society of Kenya (LSK) submined that the composition of a commission
and the identification, selection and appointment of each of its rnernbers are
provided for by the Constitution. No vice-cliair or member not havilg beer-r
selectcd and appointed as chairperson under the Constitution can legally pLpport to
exercise by statutory authority derivecl from the proposed legislation any
constitutiottal lunctions and powers of the office of the Cliairperson except uporl
an ameudtnent of the Constitution.Parliament cannot purport to amend the
Constitution by conlerring the obligation to discharge a constitr-rtional manclate on
a rnember of the comrnittee.

_l'ffi ffi [:,L::',fi "ff:]'l:"T:Hil.H:lHiff I::":fl ffi ,H'#:1_
(requirement of approval of Parliament and appointment by the president) of a
Chairperson. The bill proposes to amend the architecture oi t5e Indepenclelt
Election and Botrndaries Commission (IEBC) by conflating the quraiifications and
polvel's of the Chairperson and the nembers of the IEBC, contrary to the
constitutional reqr_rirements on the same.

31' The Chalvins Law Consulting Group submittecl that the proposed amenclnept
expands the definition of the terrn chairperson contrary to what is provided for in
the Constitr-rtion.

32.'fhe Kenya National Comrnission on Human Rights (KNCHR) r.ecomrnenclecl that
the amendment was rrot goocl practice and furthermore the definitiol and presence
of 'Vice-Chaitperson' takes care of an altemate for the Chairperson. The fr.aming
of Article 138(10) is mandatory and this r.ole camot be delegatecl.

33. Catholic Justice and Peace Cotnmission Parliamentary Liaison Desk subrnitted
that the amendment violates Articie 250(2) of the Constitution as Parliament as t5e
representative of the people will not have the opportunity to vet the person
replacing tlie Chairperson. Fr,rrthel since the term "absence" has r-rot been
explained, it is bor"rnd to create confusion.

34' Centre for Minority Rights Developnrentproposecl that Clause 2 be amencteci to
make reference to Article 259(3)(b) of the Constitution for clarity as the
Constitr-rtion already contetnplates the role of a successor in State orpublic offices,
the Chairperson of IEBC being one of thern.
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(b) Submissions front individuril mernbers of the public

35. Mr. ZethOumaOrnollo submitted tliat the Vice-Chairperson automaticaily assumes

the duties of the Chairpersorr irr tire absence of the larter. This siriple and

traditional legal-administrative principle suffices.

36. Ms. Florence Gicheru stated that the Vice-Chairperson is elected by the members

from amongst themselves, therefore,until the Constitution allows for the
appointment of a vice chairpclson, the powers of the Chairperson camot be

delegated.

37. hft. David Wati stated that the proposed amendment will render the ChairpeLson

redr:ndant ancl powerless and exposes the Chairperson to danger as he/she rnay be

prevented froirr accessing the National Tallying Centre.

-38JnhnsoTrNlorrasiNYa-ndika propos-ed that c-12se 2nE-amended-to provfie reasons 
-for the absence of the chailperson such as: fatigue; incapability to write; or as the

Constitution of Kenya puts it in the case of the President, resigns in writing or clies

because the current proposal does not provide for any reasons for the absence.

39, Njirnuwa Kaiya and Ngiriwa Wangui opposed the amendment on grounds tlr': :tre

definition of a chairperson conflates the meaning of chairperson and membcr .

40. Ms. VellahKadeiza opposed the proposed arnendment because, in her opinion, the

likelihood of the chairperson and the vice-chairperson to be absent at the same

- rirne -a'r'p-tnfi7---- 
-

2.1.2 Clause 3: Qualification for appointment as Ch:rirperson and Chairing of

Commission meetings in thc absence of the Chairpersorr
(a) Submissions from institutions and organtzations

41. The Independent Electoral and Bor-rndaries Commission (IEBC) submitteci that

Elections ar(r managed tlu'ough a complex web of legal plocedures that require the

head of the institution to be competent in Law. The Comrnission suggested that a

goocl interveution should balance between the need for continuity and relevant

qualifications. The Commission, therefore, proposed the rnaintainir-rg of the

qualification:, of the Chairperson as set out iu the curreirt iaw.
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42. O:: the Chairing of Commission meetings in the absence of the Chairperson, the

Inclt:pendent Electoral and Boundaries Comrnission asserted that it woulc! be usefr-rl

to have a provision that provides for the exercise the powers of the Chairperson in
acting capacity and proposed that the provisions of 1A and 18 should be seen

within the context of Article 259(3Xb) of the Constitution.

43. The JLrbilee Pafty was of tlie opinion that the expansion of the qualilications for
the Chairperson would promote inclusiveness, equity and equality.

44. Thc .Stewards Revival Pentecostal Church supported the proposed arnen,lment as

it t'crtroves the risk of paralysis in the absence of both the Chairperson and Vice-
Qhq,Ipglsorr of Independent Electoral aqd Boundaries Colqqfsslon.

45. Thc Law Society of Kenya (LSK) proposecl that there was logic in the recluirement

of the Chairperson of the Independent ElectonLl and Boundaries Commission to be

u 1211,)er and to have Suprerne Court quralifications as the Chair of thc Inclependent
Electoral and Boundaries Comrnission had auxilialy duties to sit on appeal over
petitions of aggrieved persons during party prirnaries. Further the Lar,v Society of
Kenya was of the opinion that the proposed amendment will assign the role and

functiort of the Chairperson to the Vice-Chairperson and other rnembers who have

not been selected or appointed in accordance with the constiturtional

requirement.The Law Society of l(enya in its subrnissions recommended that the

amendment can only be effected constitutionally and not statutorily, and that
unless the Vice Chairperson has sirlilar qualifications as the Chairperson that

office cannot fall under the contemplation of Article 259(3Xb) in regard to the
constitutional fr-urctions of tlie Cirairperson.

46. The Kenya National Commission on Human Rights submitted that:

(i) For qualifications of a Chairperson, the impact in the seniority and expertise

on the critical interpretation and application of the law will be lost yet the
constitutional and statutory functior-rs of Independent Electoral and

Boundaries Commission natr:rally point to the need to have a serious legal

mind to head the Commission. As such the Chairpersoil must be well versed

in the interpretation of election laws, regulations and constitutional
provisions.

(ii) The independent Electoral and Boundaries Commission Act cnvisions a

vacancy arising in the ol[ice of chairperson or member as under Section 7A
of Indepeudent Electoral and Bor-rndaries Comrnission Act '"virich is
effective enor:gh.
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(iii) Clauses 1A and 18 are t-rostile to the distinct role of the Chailperson as

provided for by the Consl"itution to the extent that it seeks to introduce au

an-rbiguous ground "absence frorn olfrce".

47. The Catholic Jr-rstice and Peace Comrnission Parliamentary Liaison Desk

subrnitted that the amendment reduces the qualifications required for the

appointment of the Chairperson yet the Constiturtion deals with constitutional and

legal issues which requires somebody who is trained in law.

48. The Office of Registrar of Political Parties offered that t[re electoral process is a

highly legal process and the Chairperson is constantly interpreting the law, as such,

the academic requirement of Chairpelson to be a lawyer should be retained. Also,

clauses 1A and 18 deal with rnatters that are covered under the second schedule

therefore they should be deleteci.

49. The Lamu Students Association proposed the amendment of the clause to reduce

the fifteen years' experience to ten years to accommodate the yor-rth.

50. The Centre for Multi-party Dernocracy of I(enya through its ehairman Hou.

Omingo Magarasuggested that the change of tl-re qualifications for appointment as

Independent Electoral and Boundaries Comrnission cirairperson was not necessary

in view of paragraph 8 of the Second Schedule to the Independent Electorai and

Boundaries Commission Act.

51. The National Rainbow Coalition (NARC) Kenya offered that there is need to

Independent Electoral and Boundaries Cornmission should be a lawyer qualified to

be a Supreile Court Judge because a non-iavryer would have to fully rely on

advice and interpretation of others in order to strictiy adhere to the election laws as

required.

(b) Submissions from inclivklual members of tlte publ.ic

52. \/k. Abel Onchario supports the proposed amendments as they seek to ensure

continuity by dealing with the issues of absence in the office of the Chairperson

and expands the quaiifications for persons eligible to serve as Chairperson of the

Independent Electoral and Boundaries Cornmission anC opens it up to all other

professions.
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53. Mr. Ellah Ole Metiang frorn Kajiaclo County sup,,orts the proposed amendmentas
ii ensures thar there is no vacuurn in the office of'rlre chairperson.

54. Mr. Wilsorl Mwaiagreed with the amendment and proposed an expansion of the
qualification to include additional professional quralifications such as ICT, CISA,
CRIST and CPA because auditors and accountants have a better understanding of
the computer systems that work with numbers.

5-5. Mr. Johnson MoriasiNyandika proposecl that the Cliairmal or other
Commissioners should be weli versed in statistics too as the Independent Electoral
and Bor-urdaries comrnission duties are mainly about numbers.

56' Ml'. Fwatnba NC Fwamba supported the amendmerlts bLrt sr-rbrnittecl that there
was need to define the term "abserlce" that would occasion the chairing of the
commission by the vice- chairperson or any another person.

57' Ms. Mburu Nice Muthoni supports the proposed amendments to the Bill as it
relnoves the risk of paralysis in the absence of both the Chairperson and vice-chair
of the Independent Electoral and Boundaries commission.

58. Mr. Elir-rdKinuthia proposecl that clause 3 (a) be arnencleclto ipcl-rde experience in
Inanagementof people and transformative leadership because the positiop of t5e
Chairperson of the Cornmission requiles one to have proven experience on liow to
manage people and offer leadership especially within our electoral system.

59. Eng. Paul Mbogaasserted that "Chairperson" is a very important position whose
functions should not be delegated to tlie cleputy or any other member.

60. Dr. Duncan Ojwang, Dean Afiican Nazarene Law Scliool proposed that the use of
the word "in the absence" is too broad and vague, as such there was need to clarify
the circr-rtnstances that wor-rld lead to the absence of the Chairperson of the
Indepenclent Electoral and Boundaries Commission.

6l' Njirnuwa Kaiya and Ngiiiwa Wangui opposed the zrmendmerlt on groupcls that the
qualifications for a chairperson to be a lar,vyer are necessary noting the functions a
chairperson is required to perform.

62'Mr. Kenneth Mavale opposed the amendment in stating that it dilutes the
definition of the term "chairperson,,,
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2.t.3

kn

Clause 4: Quorum for Comtnissiott nieetings and decision- mahing

S ubmissio ns from instittttio ns and organizations

63. The Indepencicnt Electorai ancl Boundaries Commission (IEBC) submitted that the

proposed amr:nchnent affects the quorutn of the cornmission plenary to niake

decisions, it also reitelates manciatory voting in the procedure of making decisions

wirele there is no unanirnous decision at plenat'y as already provided for under

Independent Electoral and Boundaries Commission Act Schedule II. The

Cornrnission, thci'efore, offered that in orcter to enhauce majority decision-making

the current quorlim of 5 should be retained. Also, the Commission proposed that

Paragraph 7 be arnended to read:

"(Jnless a unanintous decision is reached, a decision on any matter

before the Comntission slmll be by concurrence of a simple mclority of
all the members."

--84-T -Law Sociefi-oI-KenyalfsK) opposer] thi-arneirdment, ai tluee mernbers--
could constitute a quorum, meaning that a minority composition of the

Independent Electoral and Boundaries Comrnission could make decisions that

would bind the majority.The proposecl arnendments shall have the eflect of
undermining tlie structure and authority of the Commission by creating an

authority for the proffered quorLun of tlueel,vhich is not only unconstitutionalbut

creates a1 rlbuilt structure for a dead lock with the consequential constitutional

ramification.The magnitude and gravity of the Independent Electoral and

Boundaries Commission's constitutional mandate requires that its decisions are

made by a quorum of an odd number of not less than half of the full complement

amendment to reduce the quorum from 5 to 3 off'ends the spirit of the Constitution

and ought therefore to be discarded witir the currettt provisions being retained as

they are.

65. The Jubilee Party supported the amendment, as they noted that the current law that

set the quorum fol the conduct of business at five members was flawed as it

assumed that the Cornrnission wor:lcl always have the Constitutional maximutn of

nine members which might not always be the case.

66. The Kenya Private Sector Alliance submitted that the quorum should be at least 50

percent of all the Members ancl ciecisions sirould be made by a simple majority of

members present in line with the principles of corporate governance.
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67. The Catholic Justice ancl Peace Comrnission Parliamentary Liaison Desk
submitted that the amendment lorvers the quorum tfueshold. Colsidering that the
Independent Electoral and Boundaries Commission deals witlt weighty r,atters this
may caLlse tension if not handled well. There rnay be a situation where three of the
Commissioners meet and make a decision ancl then the other tll'ee also meet and
make at-rother different decision that leads to a stalemate. The arnenclrne.t will also
create competing groupings, conflicts and tensions.

68' The Krnya Law Reform Commission agrees with the proposed amendmeri:; irr the
Bill save for clailse 4 which reduces quorum to three since it may rru(:r)iio,
unintended collsequences including parallel meetings and creates the possibitiiy of

-the-rninorjly-deciding-forthe majo{ty. Further;-a vacrrircy-in the grembership ol-the
Independent Electoral and Boundaries Clomniissi,rii rvould not invaliclate the
proceedings o1'Independent Electolal ancl ll,rLrirdai,us Commission so long as the
majoritl,of the Members sLrpport the decision.

69. The Non-Goverrunental Organizations Council through its Chairman Mr. Stephep
Cheboi,rvas of the opinion that a qLlorllm of for-rr Members would better ensure
accountability.

70. I{on. Orningo Magara, Chairrnan of the Centre for Multiparty Democracy Kenya,
offered that a quorum of not less than half of tire mernbers of the Commission
wor-rld be rnore appropriate.

71. Kenya Law Reform Commission proposecl that clause 4 be amelclecl to provide as
follows-

4. The Independent Electorol and Boundaries Commission Act, 20l t ls
amended by-

(a) deleting the phrase "at laa.vt -/irn" appearing in paragraph 5 and
substituting therefor the worcls "a majority of the",.

(b) deleting paragraph (7) and s,ubstituting therefor the followin,q new
paragraph-

7- Unless a unanimous d-ecision is reached, a clecision on any ntatter.
bzfore the commtssion shall be by a majority of the Members.
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77. Eng. Paul Mboga proposed that the quorum to be two-thirds (2/3) of' the
membership to ensure fairness aird accountability.

78. Ivfu. John Kisigwa proposed that the quorum should be a simple majority plus one
commlssl0ner

79. Mr. Kenneth Mavale the opposed the amendment stating that the quorum was too
sirnplified.

2.2 Amendments to the Elections A.ct, 201 I

.. J.2 " L --CIause-S : No min a tio n-of]-r cs id enti a lC a n d ida tes
(a)S ubmisstons .from instittttio ns un rl rtr soniscttions

80. 'l'he Independent Electoral and Bounclaries Commission supported the amendment
that Section29 of the Elections Act be deleted on the grounds that the section was

cleclared unconstitr-rtional in Peter Solomon Gichira vs Inclependent Electoral ancl

Boundories Commission. Petition No 243 of 20I7eKLll [2017J.

81. Converseiy, several organisations and institutions opposed the deletion of section
29 of the Elections Act including the Law Society of Kenya (LSK), Institute of
Public Accountants of I(enya (ICPAK , Chalvins Law Consul and the Off,rce

the Registrar of Political Parties.

82. Specifically, the Institr-rte of Certified Public Accountants of Kenya submitted

tirere was no justification for the amendment and that it contravened Article 137(1)

(d) of the Constitution. They stated that Section 29 grants powers to members of
the Presidential candidate poiitical party to nominate him. They stated that the
dernocratic rigl'rts of members shor,rlcl not be infringed.

83. Chalvins Law Consulting were of the opinion that the amendment negates the
concept of discipline of members by political parties.

84. The Office of the Registrar of Political Parties was of the view that Clause 5
r;hould be deleted. They submined that the political systern 1,i l(errya enshrined

ttuder Article 38 and Article 88(4Xd) of the Constitr-rtion unclersr,rrt' , that the dLrty

o1' a political party, through its members, to nominate candiclirrc ' [or election.

Removal of this provision will have adverse effects on ttrc piocedure for
nominations as strangers to the party rvill be able to nominate candiclates.
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72. Tb,e Kenya Lar.v Reform Commission was of the opinion that reducing the quorutr
to tfu'ee rnay occasion unintended consequences including parallel meetings ancl

creating the possibility of the urinority deciding for niajority. Further. a vacancy in
the tnetnbership of the Indepenclent Electoral and Boundaries Commission would
not invalidate the proceedings of Independent Electoral anrl

BoundariesCommission sc long as tlie majority of the Men-rbers sr-rpport the

decision.

73. The Institute of Certificrl PLrblic Accountant:r of Kenya submitted that a qr-rorum of
three members would be too low for pul'poses of making binding decisions and it
poses a challenge in case of a tie. Also, amendment to section 4(b) undermines the

powers of the Cornmission if the members present and voting are tfu'ee. The
institute was of the opinion that best practices dictate that quorum for decision-
making be 50% or more. Further, some decisions shoulci be decided by all

_epn:nUssioners partigUlalry_ if thsy_jg!4lg_lg._jhe delivery_ of a presidential vote
whicli is a crucial point towalcls the estabiislrarent of Kenya's governance systems.

74. The Institute for Social Accountability (TISA) subrnitted tliat the amendment
would result iu a minority number of the Comrlission member.s making binding
decisions on behalf of the rnajority. The institute was of the opinion that usr-rally

legislative drafting principles require that qr-rorum for meetings and decision -

rnaking must be half or more because if the quorurn is less than half their there

could be two parallel meetings by the same commission and two conflicting
bindirig decisious over the same issue at the same time.The existing Indepenclent

Electoral and Boundaries Comrnission Act on the Second Schedule partT provides
that the Chairperson has an obligation to ensure that the Comrnission makes a

decision on the basis of concurrence of a rnajority of all the mernbers.

(b)Submissions from individual members of the public

75. i\ft. Abel Onchariosupporls the arnendrnent as it aligris the Second Schedule of the

Independent Electoral and Boundaries Courmission Act with Article 250 of the

Constitution i,vhich provicles that constitutional comrnissionsshall consist of at !east

three Members of

l6.Mr. Samuel Githaiga supported the arnendments save fol ilr: amendment on tire
issue o1'qLloruul which rnay give rise to disunity in the Con-rmission where tlu'ee

commissioilers may oust a chairperson.
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85. This position was furthel suppoftecl by the Catholic JusLice ancl Peace Commisstou

Parliamentary Liaison Desk stating that the anteudtnent disempowers political

party members as it removes their powers to t-iouriuate Presidential and

independent canclidates. The amendrnent further violates Article 3B of the

Constitution.

86. TheKenya Nation:rl Commission on Human Rights were of tire opinion that

deletion of section '19 is in contravention of Article 137(1Xd) of the Constitution.

They averred that it rs important that a presidential appointment who is a meniber

of a political party is nominated by their rnembers and if independent, by persons

who are not members of any political party.

(b)S ubmissions from ; n I iv iductl members of the public

87 Vir,.Jg@-Kisigwa was qIllg-ytgw thul Jg"!iq,r29-q.lfouid q91-be de-!er!g!-es Article

85 is silent on the criteria for nornination

88. Njirnuwa Kaiya and Ngiliwa Wangui opposed the amendment noting that the

deletion of section 29 is unconstitutional as it renders the political party

systemnugatory.

2.2.2 Clause 6 : Determination and Declaration of R.esults

( a) S u b m ts s i o n s fr o m i nst it tt t i o ns an d o t g a n is atio ns

&9 Nqiillg thqlthe itrqe4llment glyqs crqdence to [re-o11gi1a,l s-taiLlt9ry ryrmlr the

ameirdment in Clause 6 (a) to section 39 (1C) (a) as follows-

Electronically transmit ancl phystcally deliver the tabttlated results for an

election for the president front a polling station to the constituency tallying

centre and national to.llying centre.

90. The Ilstitute of Certified Public Accountants of I(enya subrnitted that the Clause

amends the Principle Act by deteting "in the plescribed form" which is vital for

consistency and atithenticity of the formats used in transmission of election results.

They proposed that fhe Committee retain the currentprovisions as stipulated intl're

Electiogs Act. Thc ( :rtified Institr-rte of Public Accountants of Kenya were also o1'

the view that the essence of electronic transmission of results was to curb against

election malpractices associatecl lvith manual transmission of results. This was also

to fast-track collatilg and transmitting results whilst rnaking the declared figures
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'rerifiable' It means securing the spirit of Article 86 of the Constitr-rtion in as lar as
,-lcfining the verifiability of declared results.

91' The Law Society of Kenya opposed the amendrnent and proposecl that the clause
be deleted on the grounds that first, the Clause ignores the historical context of t6e
lrse of tecllrology in our elections as set out in the Kriegler Report. The follor.vi.g
are sol1le of the reasons why electronic transrnission of results was introducecl:
Ballot stuffing, physical alteration of results forms, violence leacling to destrr_rction
of voting materials and erasing of all possible physical footprints. it was their
opinion that a mischievor:s presiding or returninl3 officer could electro.ically
transmit the correct result but manually transmit a fiauctulent result or vice versa.

.seqondly,-Jhe proposed-amendgrent assurnes that :ranual--election resuits are
incapable of manipulation, contrary to the rvidely ackn,iwleclgeci conciursio. of the
I('iegler Report. Thirdly, the amendment runs afoul oI tire Constitution which
requires the Independent Electoral and Bounclaries Comrnission to put i, place
appropriate structures and rnechauisms to eliminate electoral malpractice. It was
their submission that the proposecl amendments set r-rp a legislative framelyt, ll that
falls far short of the constitutional standards and therefore ought to be cliscarciecl
with the current legislation retained unchanged.

92' r{enya ICT Action Network (KICTAnet) proposed the deletiop of clause 6 r-roti,g
that Kriegler commission recommendecl use of technology to curb eiectoral
fraud'The network proposed that the use of technology in electiops Epsl.i..,s
efficiency, accountability, accuracy, credibility. It was their opinion that it is better
to fortify the existing electronic transrnission. Further, making the manuai system
superior to the electronic otle allows for ancl endorses irregularities hence eroding
accountability, accuracy ancl verifiability. There is also no incentive to observe
strict aclheretrce to the law because an officer coLilcl feecl the system with correct
information and {'orward a lalsifiecl docLrment.

93' The Kenya l'r'ivate sector Alliance submittecl that the electronic zrnd man,al
systems shoLrld complement each other ancl that the forms for transmission of
results sirould be official, uniform and verifiable.

(b)submissiott.t f,om irurividuur members of rhe purtric

94' Mr'Edward Githaiga, Chailman, Nairobi Branch, National 'yoLrth Coiurcil of
Kenya, sLrpported the amendments and stated that technology/ electronic
transmission of results could be ccmpromisecl/manipr-rlatecl therefore supports that
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t

tire Bill grants similar protninence to both transmission nrechanisnis ancl applaLrds
the attendant provisions crinriuaIising any tampering.

9-5. IUr'. Paul Gichuki proposed that Clause 6 be aurended by deletingthe word'shall'
in paragraph (a) and use the words 'appropriate technology' in r-elation to
electronic transmission. It should not be mandatory to use technology.

96. Njimuwa Kaiya and Ngirii,va Wangui opposed tire amendment on the grorrnds that
section 39 ignores the historical context for the use of technology a, r"t out in the
I(riegler report, manual results can be rnanipulatecl and furtirer legates the
provisions of Article 86(d) of the Constitution.

97. Mr. I(enneth Mavale the opposecl the amendment stating that we should stick to
electronic trzrnsmission and that manual systern shouid be seconclary to electronic.

98. Iv{r. Michael Odiembo opposed the proposed amenclments as, in his opinion it
grves ro0ln for frarici through-alteration o-f resfiIts

99. Hon. KalembcNdile observed that the manual systern is a bettel systern than the
use of technology due to tl-re systemic faiiure of technology.

Clause 6 (b): Where there is a rliscrepancy between electronically transmittecl
and manually transmitted results (39lC and lD)
( a) S u b mis s to ns fr o m in s t it ut io rts a n cl o r g u n is atio ns

100. The Kenya Law Reform Commission proposed that the section 39 1D be

(l D) llthere there ts a discrepancy between the electronically transmitted and
marutally transntitled results, ihe Comntission shall, desptte any other legal
reqttirement order the returning fficer io recount and declare the resttlts
within such period as the Contmtssion may prescribe, but such period shal! not
e:.:ceed any period prescribed by the Constitution and the Elections Act within
u,itich the results mttst be declareci.

101. Several stakeholders opposed the arnenclurent including the Institute of Certified
Public Accountants of Itenya and the Catholic Jr-rstice and Peace Cornmission
Pariiamentary Liaiscn Desk. Specifically, the Instihrte of Certified Public
Accountants of Kenya subrnitted that the amendments be deleted and that the
Committee retain the culrent the current provisiorr as stipulared in thc Elections
Act. They were of the vierv that the results transuritted electronically shoulcl be an
irnage of the manr-rally transilitted results. Further, that the forms transmitted

Select Cornrtiittee on Election Laws, 2017 Page 20



electronically form the basis for aurthenticating the print copies of the results

declared at the National Tally Centre. Additionaily, they were of the opinion that

the amendment aims to legalize an electoral malpractice which should be

considered as an electoral offence liable to pr"urislunent as stipulated undel the

Election Offences AcL 20 16.

102. Catholic Justice and Peace Commission Parliamentary Liaison Desk were of the

opirrion that Electronic transmission was rneant to ensure integrity of the process

and faster transmission of results. The proposed amendment to include rnanual will
contribute to increased electoral malpractice as results may be rnanipulated easily

in a manuai transmission. Fnrther, that the proposed section 39(1D) will create

conflicts-arisirrg_fpm_differences_betweerr_tlrefigur:es-transrrrittedelectr-otrically

and manually. The results managemer-rt especially in areas considered as political
strongl-rolds is likely to be rnanipLrlated.

(b)Submissions from individual members of the public

103. Mr.Patrick O. Onyango-Paddy proposed that new sections 1C and 1D in clause 6

be deleted because for the manr-rally transmilted results to prevail over the

electronically transrnitted results, the manually transmitted results must be verified
against data entries in the forty thor-rsand eight hundred and eighty-three
(40,883)Kenya Integrated Election Manageurent Systems (KIEMS) kits and the

IEBC Server. The KIEMS are the primary data taken together witir Fonns 34As

and Form 348s. Relying solely on manual transmission is retrogressive ancl will be

prone to fi'audulent manipulation of the transmission forms.

104. Mr. John Nyakway opposed the amendment stating that the proposecl ner.v

sr-rbsection (1D) if allowed, rvill give way to the easy manipulation of results

tirrough Ballot stuffing as that is the mischief that was intended to be cured by the

actoption of electronic transmission.

105. Mr. Paul Mutisya sr-rbrnitted that polling stations shall be the origin and end of
. the tallying of the polls while the National Tallying Center (N'l'(', shall be for the

plrrposes of communicating to the pubiic what each polling statioLr has announcecl

as the final polls. It was his opinion that the transfers of resr-rlts from polling
centers to the Constituency Tallying Center (CTC) and from the Constituency

Tallying Center to the NationalTallying Center are the most risky activities where

manipulation, omissions, hacking and distortion of results can occLll'. Direct

transmission of results from the polling stations will elirninate the clafty loopholes

iikely to occur when the existing transmission process is being used. Aiso, votes
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sliould be counted and tallied ar the polling station and rransmitted electrcnically,

arrci manually by Form 34As frorri the poliing stations directly to the National

Taliying Centers without b'eing taken to theConstituency Tallying Centers. The

amenclment to this law should aim to curb any loophole on transrnission of the

results frorn the original polling station to the final National Tallying Center. The

IEBC should ensure that proper authentication, validation and accuracy of the poll

results in Form 34A and in electronic form are done at the original polling station

and at the Nationai Tallying Center. This way tlie poll results will have a trail up to

the polling station and any dispute arising will be easy to handle by tracking

activities from the specific polling station.

106. Mr. Paul Mutisya further proposedthat all the agents mustbe given copies of the

results as in the Folm 34As and mustobtain an electronic copy though mobile

phones or cameras wl-rich they can forward to their candidates.No results shall be

made public and transmitted r.vl-rere tl're agents have not signed forrn 34A and

obtain-ed copies and photos of the-results at-ma pollGfFtation.TIe NTC shall

announce results frorn each polling station and cumulative poll results

simultaneously as the polling station results stream in one by one from each

polling station.

107. Iv{r'. HaronNyarrdika opposed the proposed amendrnent on grounds that neither

electronic nor mallual systems can supersede the other. N4r. Halon also submitted

that the electronic system of voting is safe and reliable and that tlie L:rdependent

Electoral and Boundaries Commission should allow access to set'vers.

Independent Electoral and Boundaries Commission are able to stand on their olvn

in terms of technology, electronic transmission should only remain as an option to

be used by the Independent Electoral and Boundaries Commission lvhen

appropriate.

Clause 6 (b): Failure to transmit results in an electronic fbrmat shall not

invalidate the results (39lE)
(a) S ub mis s io ns fr o m ins t it ttt io ns and o r gan is atio ns

109. The Kenya Law Reform Commission proposed that Cla,"rse lEbe amended to

delete the words "to facilitate public information" noting that the words are

superfluous,
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110. The Institute of Certified Public Accor-rntants of Kenya submitted that rlru
amendrnent be deleted on the grounds that it may open the transmission aiicl
publication of electronic results to manipulation. They were of the opinion that
tltere has been heavy investment in IC f inti'astmcture around voter. identification
artd results transmission which the IEBC ntust be obligated to operate at the mosr
functional level.

(b) Submi.ssionsfor indivklual members of the public

i I 1. Ms. Sheila Githaiga representing, Mothers United ior Peace, while supporting the
amendment subrnitted thatthe entire voting process that falls uncler tfie

__j.rpgy,bility of the voter is manual in nature. This inciLrdes going to the polling
centre, presenting oneself for identification as a voter, ticking the ballot paper, and
dropping the ballot paper in tl-re ballot box.She questioned why the Chief Justice
rr"rled that her vote did not count just becar-rse there \,vzls a problem in the way it was
transmifted. She felt disenfranchised because the court relied on another
process"electronic tt'anstnission" that she didnot fr-rlly r-rnderstand to decide that her
vote did not count. It was her opinion that, Article 86 requires the Indepenclent
Electoral and Boundaries Commission to ensure that the voting methocl is simple,
verifiable, secllre, accountable and transparent- ali which the manual process is but
the electronic is not. Therefore, manual voting should be supreme.

112. Mr.Joh.n Nyakway opposed the amendment stating that the proposed clar-rse lE
shoLrld be deleted because if allowed, it r,vould enable those in ar-rthority to use state
machinery to rig elections and malicious indivicluals cor-rld comprornise the
elections results.

Clause 6 (b): Live-streaming of results (39 lF)
(u)S ubmissions fi'om instittttions and organiscttio ns

113. The Independeut Electoral and Bounclaries Cornmission helcl the view that the
atnendmeut directs tire Commission to provide and establish mechzurisuts for the
live streaming of results as annolurcecl at polling stations which shall not be r-rsecl

as a basis for declaration by the Commission. They ploposed that it should inclucie
definition for provisionai resnlts to mean electronioally transmilted text results.
Experience sholvs that human error in data ently is likely to occur when entering
text data into the KIEMS.

I14. The commission proposed to amend Section 39 (1F) as fbllows-
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Election Results. It is a necessary cousequence of tite ameudment to Section 39,

which rnakes the manual fbnn to be the results.

125. The information Communication airri Technology(ICT) Authority 56!pi116:1i ihat

all measures shor-rld be put in place to ensure that the election technology i:; secure

and reliable, The Acting CEO of the Autholity subrnitted that it was imperative to

provide that manual systerns be deployed in parallel with techaoiogy in the event

of failure of technology.

i26. The Comrnunication Authority supported the amendment because it is imperattve

that manual systems be deployed in parallel with techrology and in the everrt o['a

failure, the manual system shor-rld be considered as final. They averred that while

electronic systems backed by technology are efficient and dependable, tl-rey are

prone to having clowntimes due to unforeseeable reasons and therefore it is prudent

to have a redundancy mechanism in place in the event of such an occurrence. A

menltA- rnedhanism is a viable-backup iilan cl-ue to3rnong otfier reasonffie
turiraround time for transrnilting and announcing election results and the fact that it

is difficult to predict the time it would take an electronic system to recover in the

event of a failure.

127. Further, the Authority sr-ibrnitted that the Independent Electoral and Boundaries

Commission is dependant on third parties for infrastructure and therefore does not

have absolute controi of tl're eLectronic systems that are relied on for transmission

of results. Also of note was that a considerable area of the country does not ltave

3G and {G covelage. Qulie{ly 39lqrd c9_ve1a}: is l7_%_and pop_ulation coveLage

do not have 3G coverage would pose a major challenge in the transmission of
electronicresults

128. The Law Society of Kenya proposed that Clause 8 be deleted because this

provision on complimentary mechanism is vague as it does not disclose any

specific complementary meciranism. This lacuna opens the entire process to

machinations and malpractice that may not foster electoral integrity. It was their

opinion that it is clearly an affront to values and principles under article 10 of the

Constitution. Further, it also offends article 232 of the Constitutiou- both thc lelter

and the spirit and has utterly nothing to do with article 38 whicli has been ihroln

under mernorandum and objects to justify its existence. It is retrogressive as it

seeks to undo the previous progress arnendments undertaken tluough a bipartisan

approach.'l'he imperative word "SI{ALL "ltas been replaced with the optional

word "MAY" leaving the IEBC with no mandatory obligation to set up a
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compietllcntary system that is simple, accLrrate, verifiable, accountable and
transparent to identify vorers and transmit resr-rlts.

l29.The Kenya National Cornmission on Hurnan Rights proposed that clause 8 be
deleted since the complemcntary system rnust be clevelopecl, and knowl before the
fresh elections.

(b) Submissionsfrom inrtivirtuat members of the pubtic

130. Ivfi" Harltu Nyandika observecl that both electronic ancl manual systern can be
manipulated and none therefore supersedes the other.

131. Iing. Paul Mboga proposed that scctiort 44A be cleleted(r'errove complimenrary
rnechanism) to adhere to the lettei ,rutl spirit of tlie Constitution since Kenyans
agreed to the electronic transrnissiotl sv:jtem.

132. Ivb. Jotur Kisigwa proposed that clause 8 be amencled to replace the worcl ,,may,,

with "shall" because there is need to have a ready back r.rp always in place.

2.2.5 Clause 9: Nullification of Eiection
(a) Submissions from institutions and organiscttions

133. In supporL of the amendment, the JLrbilee Party subrnitted that on the issue of lack
of clarity in section 83 the ploposed amendrnent will create clarity apcl further
align the Act with the existing section 72 of Cap. 2. Further, the party submiftecl
that the aniendment should be broadened to provicle that where thcr-e has been
sr-rbstantial compliance with constitutional principles and the writtel law, and
where it is shown that the non-compliance clid not affect the resr-rlts substantially.
tlien the results in question shall not be nullified.

134. The Independent Eiectoral aricl l]oundaries Corlrnission notecl that tl.rc,r.oposal
suggests that where there is clcviation from the law, which clcviarion is not
calculated to urislead, then the proccss will not be void by reason of tftat cleviatiop.
The Cornmission agreed with rhe ploposecl amendment on the grouncls that not all
infractions to the regulations shor,rlcl result ip lullification of the clections. The
br-rrden should be placed on (r i)crson challenging an eiection to prove tirar there
was a breach of the law ancl that that breach affected the results.
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I35. The Catholic Jr:stice and Peace Cornrnission l'arliamentary Liaison Desk

proposed that section 83 be deleted as the section givcs room for the commissiou

of illegalities anci iuegularities so long as the results at'e not impacted.

136. Chalvins Law Consulting proposed that clause 9(c) be deleted since the erors

and omissions which would cause an officet' jail term cannot invalidate an election

which is contradictoly. Further, the proposed amendments to section 83 of the

Elections Act are unconstitutional as they offend the provisions of Articles 2,(4),

10,38,81 and 86 of the Constitution.

137. I(enya ICT Action Network (KICTAnet) recomrnended that clause 9 be deleted

because ernphasis shoulcl be placed on adherence to the principles in the

constitutiop. The result of tlie election is the product of cvery decision and

applicable laws tirerefore contravention of any law does affect the result of an

election. It was their opinion that the iack of uniformity of the tbrms fails to meet

the constitutio[al req-[iiemeni foi an aCCouniaEle aridtransparent elecforat process

18. Tl're Centre for Minority Riglits I)evelopment proposed that clause 9 be deleted

since the proposed amendments io sectioi'r 83 are unconstitutionai and npset

Article 2(4), 10,38, 81 and 86 of the Constitution. Current provision should be

upheld to ensure that the fresh election and subsequent elections are held by its

high standard and that IEBC and the political leadership gains the trust of the

people of Kenya.

139. The Institute for Social Accountability (TlSA)suggested that clause 9(b) be

because of non-compliance with ariy written law relating to that election if it
appears that the election was conducted in accordance with the principies laid

down in the Constitution ancl in that written law or that the non-compliairce did not

affect the resuits of the eiection.

140. The Ethics and Ar-rti-Corruption Commission (EACC) submitted that there was

need to review clause 9 as the amendment does not cure the ambiguity in section

83 of the Elections Act.

i4t. The Law Society of Kenya proposed that clause 9 be deleted because Election

folns are generated in aclvance of elections anci are uniform. This is so that any

forrn that does not correspond is deemed invalid and so that all players i<Iolv lvhat

a genuine form looks like in order to spot the fraudutcnt ones. Further, this

amendment is ambiguous. First, it purports to lequire persotr:, "vho file an election
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petition to prove both nottcotnpiiance with the principles set out in the Copstitutiol
and that such noncompliance affected the results. This offends the provis,uus of
Article 2 ($ of the Constitt-ttion. It also offends the provisions of Articles 10,3g,
81 and 86 of tl-re Constitution. Second, the amendments purport to excuse all
irregularities in election declaration forms as long as they are not calculated to
niislead.The atlendments wot-tld also perrnit the sitLration we saw at the Supreme
Court, where one could not tell the oificial Forms fi'orrr the unofficial or forged
ones.

142' The Kenya National Commission on I{uman Rights proposecl that clause 9 be
deleted as it reduces the electoral parameters in respect of the principles of non-

---coqp!399e IUq=g dangglqtrs ane&ent es-pe-cially j-n--lespecr1o- specia.l--
vulnerable and/or marginalized candidates.

(b) Submissions from individual mentbers of the pubtic

i43' Mk. DavidWati proposed that clause 9 be cleleted as it will allow for the use of
illegal materials inclucring foolscaps or carclboarcis etc.

144'I\/k. Silas Asakaproposed that clause 9 be deleted as the proposal would enable
the use of forged forms. Further the proposal serves no plrrpose if the returning
officer is accor-rntable for defective forms.

145' Mr. Isaiah WaweruNgumiproposed that clause 9 be amended to provide that the
presidential election shall not be invalidatecl if court is convincecl that the results
are in accordance with article l3g(t) and l3g(7).

146' Hon. PriscillaNyokabi, Hon. Florence Kajr-rju ar-rd I-Ion. Samuel Gichigiwhile
supporting the amendments proposed that clause 9 (c) be amended by inserting the
words "and has in fact misled" irnmediately after the words "to mislead,, because
the mere intention to mislead should not leac.l to nurllif-rcation of results.

147' Njimuwa Kaiya and Ngiriwa Wangui opoosecl the arnenchnent on the gi.oulds
that tlie proposed amendments to section 83 are unconstitutional as they offend the
pro'zisions of Articles 2,10,38, 8r and g6 of the consiit,rtion.

148' I\ft' HaronNyandika opposed the proposecl amenclment on grouncls observilg that
the removal of the wol'd "or" in section 83 of the Elections Act as in the proposecl
arnendment is injurious to free, fair, and creclible elections,
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2.2.6 Clause li): 1'roceclure to be followed at a Fresh Election

(a) S ubmi.r,sio ns frorn institttttons and organistttions

i49. The Independent Electoral and Boundaries Commission noted that the proviston

provides that:TI-re Commission will Gazette the new election date on 7 days; ,,i,ho

will be the candidates participating in a fresh election depending on the parties to a

presidential petition; whether or not there will be fresh nominations after

nullification of an election; instances where a candidate(s) withdraw; and the

effects of the withdrawal and the procedure thereof. Of irnportance to note is that

one of the candiclates withdraws the other r.vill be declared as the president elect

and no election will be held.

150. TEe Commission a-ccepted tire proposal by the Corrmittee but furtheffiffic,i
that there was need to provide for the procedure for elections under Article 138 (5)

ar-rd 138 (8). Further, that the Commiftee considers a proposal to include the

procedure where a candidate dies before the election is held.

151. The L-rstitute for Social Accountability proposes that clause 10 be deleted as tlre

ploposed clause l0lowers the threshold for transparent and accountable elections

contraryto the provisions of Article 86 (a). Theprovision is calculated to raisethe

threshold for cancelling an eiection by lirniting the Suprerne Court ability to
ru-rllify, as the courl is requ iled to consider both the qualitative and quantitative

152. The Kenya National Commission on Human Rights was of the opinion that the

proposed arnendment locks out potential presidential candidates and is a

disenfi'anchisement to votels on their preferred choice among the other

candidates.As such, the Commission proposed that the ciause be deleted.

153. The Cathcriic Justice and Peace Commission Parliarnentary Liaison Desl<

proposed that clause 10 be deleted as the section will limit the rights of potential

candidates, which is in violation of Article 38 of the Constitution.

i54. Jubilee Party proposed that tire wording in section 86 (4)(b) be amencicd

considering that the presidential election preceding the fresh elections will hirvc

been nullilied by the Supreme Court. Tl-re question arises as to whether ilro
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withdrawal of one candidate shor-rld have the effect of having tlie remaining
candidate declared president-elect automatically without an eler:tion.

155. The Party also proposed to insert an additional clause immediately after section
864 (5Xb) in the following wording:

"For the avoidance of dor.rbt, an election ,thall be cleemed to have occtmed in
any Constitttency if the Commission has provided alt the polting oficials and
all the material necessary to facilitate the elections ancl shall not be invalidatecl
by reason of any voters not participating in the election."

156. The Law Society of Kenya proposed tirat clause l0 be deleted as the proposed
clause 86A. of the F'lections_Lawg_(Amenclment) BiIl, 20tf{rhe Bill)_purpor_ts -to
say rvho can and who carutot run in a fresh election in the event a presidential
election i:r l rllified bythe Supleme cour1. The Lavv Society of Kenya was of the
view that there is no constitutional basis for purporting to restrict who can and who
cannot run in the fresh election.

157. Furtlrer, the LSK submitted that the proposed amenchnent is based on obiter dicta
fi'om the decision in Presidential Election Petition No. 5 of 2013. Of the various
types of "fresh election" envisioned in article 138 to 140 of the Constitution, only
one has a constittttional limitation on who can run and who cannot run and the
proposed amendmeut is not in relation to such an election. It is unreasonable for
Parliarnentto purport to change the rules of an electoral contest mid-stream and
thereby deny a candidate an opportunity to offer theinselves to the electorate in a
repeat poll.Tlie right to participate in any elections is granted by the Colstitr-rtion
sLrbject only to such qualifications as is prescribed by the Colsritution and to any
order of the Court in accordance with the Constitution. That carutot be lirnited by
legislation. The proposed amendment contravenes the constitutional provisions on
'political rights.

158. The Kenya Law Refonn Cornmission sr:brnitted that there rvas need to relook at
section 864 (2) and (3) as there was need to distinguish between a fresh election
under Article 140 (3) and Article 138 of the Constitr-rtion with a view to ctarifyipg
who can participate.

(b)Submissionsfrom individuut memtters of the public

159. While supporling the amendment, Ivh'. EliudKinLrthia proposecl that the
Committee should tnake provisionsfor circurnstances such as absence, cleath ald
incapacitation of a candidate.
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160. Ivft'. Edward Nyakeriga supported the amendments save that tlrere is need to

differentiate between afresh, a repeat and a run-off election.

161. Mr. S.M. Njihia proposed that repeat elections should only be done in the

constituencies whose results were in contention and asked the cornmittee to refer

to tlre decision in Gore vs lluslr.

162. Mr'. Paul Gicliuke proposed that clause 10 be amended to provide for a

mechanism through which a candidate gives a formal indication of his/ her

willingness and readiness to participate in a repeat election.

163. LIon. PriscillaNyokabi, FIon. Florence Kajr-rjr-r and Hon, Samuel GichigiclLrring

their submissions ploposed that clause 10 be amended by deleting the terrn

president-elect and replacing with the word "candidate" and iirsert at the end of
aiid-@- thb-words "pio-vi-ded that any can?fiate intendlng to

participate in the fresh election shall give written notice to the Comr-nission of the

intention to participate within seven days of the nullification by the Court". It was

his opinion that after nullification of elections there is no president-elect.

TheRailaOdingacase of 2013 at Supreme Court restricting the competition to lst
and 2nd leading candidates is wrong in iaw.

164. Njimuwa Kaiya and Ngiriwa Wangui opposed the arnendment on grounds that

the proposed section 86(A) has no constitutional basis.

2.3.1 Clause LL:- Failure or refusnl to sign election results

(a) Submissions from instittttions and organisations

165. In support of the arnendment, the Jubilee Party subrnitted tliat the Supreme Court

judgment made it mandatory that forurs must be signed necessitating the

anrendments including the offences by returning officers tailr"rre to sign forms,

166. The Independent Electoral and Bor-rndaries Commission disagreed with the

amendment proposed because tirat this proposal places an obligation on the

Iteturning Officers and Presiding Officers to sign, conrpletely fill election

inaterials including statutory forms and lays criminal liability in case of failure to

do any duties. The Comrnission submitted that the amendment amounted to over
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Iegislation considering that; fi1'511y, the mischief sought to be cured never occurred.
and secondly, the facts whrch r,vouid constitute an offence under this Section are
provided ior under Section 6 of the Election Offences Act. The Cornmission
further noted that persons employed by the Commission wel'e only for a contract
of three weeks hence the amendrnent would deter people from working for tl-re

Commission.

167. Thelnstitute of Certified Pr-rblic Accountants of Kenya sr-rbrnitted that the current
provision under the Election Offences Act adequately caters for offences and
penalties. They proposed that the Cornmittee retain the current provisions as

stipulated in the Election Offences Act,20l6.

168. The Kenya Private Sector Alliance submitted that tire offence should be
expanded to inch-rde Commissioners ancl any other officcl with responsibility in
electoral pt'ocess.

(b)Submissions from individual members of the public

169.1'/k. EliudKinuthia supported the amendment and proposed that ClaLrse 1l be

amended to add the option of a fine and an increase the jail term prescribed to over
six (6) years.

170. Similarly, I{r. Tornmy Ranclall ancl Mr. Vitalis Njoroge supported the proposal
that the penalties be enhanced for electoral officials who commit malpractices.

171. I\,fi'. I{illary Bidanye from Lamu Cor-rnty supported the proposed amendment as it
will deter Independent Electoral and Boundaries Commission (IEBC) officials
fi'on'r failing to discharge their lawful dr-rties.

l12.Mr. Fwan-iba NC Fwarnba sLrpported the amendments arrcl irrrther proposed that
tire Cornmittee enhance the clause by prescribing a urirrinrLrn-r sentence of for
instance two years.

173. Ms. DahaboDarro representing Women of Kenya Init"iiL.rve from Marsabit
County supported the I-lili in its entirety as it introduces the penal provisions.

174. Hon. KaiembeNdilesupported the amendment and obsclved that the penalty
under clause should be enhancecl.
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2.?.3 Clause 7:Use of Technology
(a) S ub mis s io ns fr o nz instit tttio ns an cl o r g an is at i o n.s.

1 19' The lndependence Electoral and Bounclaries Cornrnission agreed with the
amendment which requires the Commission to consult with relevant agencies,
institutions and stakeholders, and make reguiations for the implementation of this
section' They noted that political parties were covered as stakeholders i-rncler the
amendment' Fufther, subsection 6 is a spent proviso; it can be repealecl while
Subsection 7 applied for the first General Election r,vhere the Commission was
required to deploy technology which is restlicted to the process of voter
legistration, identifl,;ation of voters and results transmission.

120' The Commissirltr notecl that Subsection 7 could also be spent, if one interpLets
"general electiou" to mcan the elections of 8'lt Ar-rgust , 2017. The Committee
ftrrther noted that Subsection 8 was declared urrconstitr-rtional iri the Kennetlt
Otieno and another vs Attorney General of 2017.

121' I(enya ICT Action Network (KICTAnet) proposeci that Clause 7 be cleletecland
that IEBC should undertake public participation while rnaking regulatiops for the
sake of transparency. Fufther, they submitted that Parliamentary scrutiny of
regulations is necessary hence sr-rbsection (cl) shouid not be deleted.

(b)Submissionsfrom tndivitlual members of the pubtic

122' Njimuwa I(aiya and Ngiriwa wangui opposed the amendment on the gr.oLrncis
that the proposed amendntent to section 44 will 'make it possible to hoicl sharn
elections'.

123' Mr' Hillary Bidanye frorn Lamu County supports the proposecl amendments as
they among other things seeks to deal with eventualities of failr-rre of technology i,
transmission of election results.

2'2'4 CIause 8: Cornplementary Mechanism for Iclentification of Votcrs

(a) Submissions from institutions and organisations

124' The Independcrlt Electoral ancl Boundaries Commission held the view that thr:
proposed amendtnent does not tie complimentary meclianism to section 39.'fhe
Commission noted that the amendment further removes the mandatory
reqr:irement to provide for a courplimentary mechanism for Transmission of
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"The Comntission MAY, establish a ntechanism for the elacirctni'

ctisplay of provistonai restths, and the results so di.tpiayed shali ba '!i't"

purposes of ptblic inforntation only and shall not be the basis /L,r ct

declaration by the Contmission."

115. The Centre for Mipority Rights Developmeut also proposed an ametldnlLrrrt to

section 39(1F) as foliows:
"The comntission shall, to facilitate public information, estabiis'h a

ntechanisnt for livestreaming of results at polling stations, by lhe rttclici,

and while the resttlts streamed shall be for public information onls' and

shall not be the basis for a decLctration by the Con'tmisston, the

Comntission shall have the discretion to investigate and determine any

ntajor discrepancy belween such ,streanted results and the oi./ici tl

verified results in its possession beJi,t'e ntaking a final declaration, and

in so cloing shS!! be 1lncJptoblig91tion to explgim- the cause of rur:h

discrepancy to the Public."

i16. The provision will elsure that results ale accessible to the Kenyan public as they

are announced at the respective poliing stations and Constituency Tallying

Centres.

i 17. The Centre for Mipority Rights Development further proposed that a provision

be inserted under section 39 for all agents of any candidate to keep a copy of the

final results form tfiat has beep duly signed by all parties and stamped by the

Indepeldent Electoral and Boundaries Commission for verification purposes, with

Ildependent Electoral and Bor-urclaries Commission keeping the original form, in

case of a dispute arising as to the actual announced results.This would ensure the

integrity of the manual result and hence its superiority over any other result.

11g. The Institute of cerlified Public Accountants of Kenya submitted tl'rat the

amendrnent be deleted on the gror-urcls that it contravetles Section 39 of the

Elections Act No.24 of 201 I whele the results streamed should be tlie tallied and

verified results. It contravenes provisions of Article 35 of the Constitutional on

timely and accurate ipformation. Besides, purtitive measures have been pl'oposed

to deal witir rogue retulning officers. The Clause restricts the realisation oI tire

right to information as laicl out under Article 35 of the Constittttiou. Institrrtc of

Certified Public Accountants of Kenya furtirer reiterated that the entire Clar-rs;e [r of

the gili in the current fonirs shali serve to defeat the integrity of the tlt:cto|al

process.
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175. Njimuwa Kaiya and Ngirirva Wangui opposed the an-rendtneut ou the grounds

tl-rat the proposed section 61. of the Elections Offences Act seek' to punish

returning officers yet the same errors and omissions cannot invalidate air clection'

L76. ytu*. Charles TabuOkumu oi the Bunge la. Wazaiendo opposed the atricndment

citing that severe punishrnent proposed on electorai officials who refus.'d io sign

the election declaration result forms was political mischief.

2.4The Electi on Offences Amen drnent Bill -2017 (Nationa I Assernblv llii l. No.38)

lll.The Ethics and Anti-Corruption Commission vihile supporting th-e anrendment

submitted that an informed pr-rblic is more likely to report corruption and economic

crimes, It was their-qp-i.nion-drat thls-re-ruairls- ttug-before. during,- oi' 4ftqr the

election period.

178. The Indepeldent Electoral and Bor-urdaries Commission pleferrecl not to

comment on the amendment to section ia(2) of the Elections Offences Act, 20i6

noting that the matter was pending in cout't in Petttion Number a68 of 2017 -
Katiba Instituie vs. Presiclency Delivery unit and 3 others.

179. The institute for Certified Public Accountants proposed that the provisions as

provided for i4 Section laof Act be retainecl. It was their submission that theBill

proposes an lmp

in place during an election, thus creating a level playing field for candidates

participating in the election.

2.5 General on iu
2,5.1 Cornments on Legafl ancl Constitutional Challcnges

lg0. Several stakeholders and indiviclual members of tlie public made general

submissions on the legal ancl constitutional challenges arising out of the Bills as

follows-

l g 1. Ms. Mary Wanrguru subrnitted that Parliament is properly constitr'rtcd to consider

the Bill as proposed and that there was nothing uncoustitutional about the Bill.
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182' The small rraders women S,:lf Help Group supports the amendnents ir-r the Bill
as they seek to simplify and ease the management of elections by providing clarity.

183' A&' Mark Too I(ibiwott supports the Bill in its entirety, for rhe reason that it will
protect the will of the voter in futr_rr.e.

184' I\4r' KamuriGachoki Alex supports the proposecl amendments as they ,,vill
enhance the existing laws and ensure free, fail ar-rd creclible elections.

185' Ebbywangatia from Br-urgoma county supporled the amendments in toiality and
in particular amendments criminalizing non-performance of duty by Independent

' Electolal-and-B-oundatjes-coinmission-staifJt-was-.her-+ubmission that any-action
taken against the Independent Electoral and Boundaries Commission staff siroulci
be within the pr-ovisions of the Co:rstitr-rtion.

186' Stewards Revival Pentecostal church supports the proposed amendments to theBill as it among other things removes the risk of paralysis in the absence of both
the chair and vice-chair of Independent Electoral and Bounclaries Commission,
seeks to implernent the Fligh Cor"rrt clecision in Solomon Gichira case, Maina l(iai
case and Kenneth otieno case, addresses unceltainty of conclucting a fresh election
and enhances the penalties for lvillful or cleliberate failure to sign electio..

187' Mr' clernent Nyamongo sr-rpportecl the amendrnents in the Bill by observing that
among other things Parliament was lawfully exercising its legislative role.

l88' Yabbesh onyancha Geke observed that the periocl given for public participation
was limited.

189. In liis comments agai,st the a.rendment Mr. Zethoumaornoilo proposes_
(a) that the Biil be defemecl ancl re-introcluced after the repeat polls owing to the

tirning and the prevailing political environment;
(b) that the existing legal inf.astructure on the management of elections in

Kenya suffices as all tlte tnatters arising from the Suprerne Court Ruling
(2017) could be cured exclusively by upholding fidelity ro t6e existing laws,
and fixing administrative issues at IEBC; and

(c) that the elections scheclulecl for'26tl' october zOlT are by lettei arcl spirit of
the Suprerne Court Rtrling "a repeat election" and this implies that the
"ruies of the game" must remain unchanged for purposes of the saicl repeat
poll.
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I90. N4-r. Daniel Ashman expressed concenls ol1 the constitutionality of iire

atnendtnents and opposed thern citing that in his view; the amendments proposecl

in the Bill are urueasoned, untirnely and unfair'.

191. Eng. Kiiva Yosef Tirnothy opposedthe amendments noting tirat, in its judgement,

the Suprerne Court did not quote tl're existing election law as lacking. I{e also

expressed concern on the timing of the arnendnrents and questioned the capacity of
the President to assent to the Bill at this "transitional period". He also expressed

concern that change in law may cause confusion and that the ordered repeat

election should be conducted under the prevaiiing law.

192. Mr. Timothy I(anda opposed the proposed amendmcirts lr,;cause, in his opinion,

they undermine fundamental rights and challenge the l: .' will of the people of
Kenya.

-193. Mr,-DalmasOlurnasi opposedthe Bill-notin[-lEat it has negative ei'fects, the

tirning is mischievous, Kenyans are past manual systems, the Independent

Electoral and Boundaries Cornmission chairperson should be the only person in

charge of declaration of results, the Supreme Court is independent and the

Legislature should not atternpt to criticize it or reduce powers bestowed on it by

the Kenyan people.

i94. iW'. BenjiNdolo opposed the Bill on grounds that the amendments \.vere

tantamount to changing the rules of the gaine in the middle of the game and hence

rnischievous in the prevailing circumstances. He observed that the reduction of the

any consequence as what the Coi-nrniftee should address are the root causes of
irregularities in the electoral system.

i95. Ivft'. Michael Odiembo opposed the proposed amendments as, in his opinion it
gives room for fraud through alteration of results. FIe further proposed that the

quorLrm should be maintained at five, identification of voters should only be

tlu'ough KIEMS and the penalty for eiection offences by the presiding officers and

returning officers sliouid be enhanced to ten years. He observed that there is need

for consensus between thc political players and suggested that there is need to

amend the law to: Prescr.ibe an offence for any pel'sor) who excludes agents at

polling stations, define stray ballots and how to accoLuri for them, among other

things.
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196. iv'h'. Joseph Vekya opposes the Biil fbr the :;ake of future generations orr the
grounds that it is taking us back after a long fight to have a good Constitr-rtion.

191.In a written ietter dated 5tl' October 2017,the International Commission of Jurists
(ICJ) notified the Committee that it wor-rld neither appear nor present

tnemorandum to the Committee. The International Commission of Jr-rrists informecl
the Joint Comtnittee that the unilateral decisions taken by Parliarnent to aurencl the

laws governing the elections in the niiddle of the Electoral Process is pot well
conceived or in good faith but an attempt to subvert tl-re electoral architecture [or'

sirort-term political gain. Furlher, that proposcd amendments backtrack on ilrc
refomrs that have been made to strengthen democracy and seek to legitimist:

-illegalities-and iregular:ities thatlhe coud-found r,vere--not adher:ed to in the 8'r'

Autgttst,20l7 Presidential elections. They observecl that they did not find fault i,i,ith
the current lar,v save for the fact that the Election Management Body dicl irot
comply with the law.

198. The National Rainbow Coalition (NARC Kenya) observed that the laws that the
committee sought to amend were arrived at through consensus by a bipartisan
committee. As sr:ch any changes to thern shourld be negotiated by a bipartisan
committee and further enriched by purblic participation. Further, effecting
amendments without a consensLrs will amount to shifting of goalposts by one team

before a rematch thereby tainting the process. They also stated that the lack of a

bipartisan approach will polarize the nation and undermine our nationhood.

199. Mr. Ahmed Ali proposed that the vice-chairperson should also be a lawyer, the
quorum should be clear and that the electronic system shor-rld prevail over the
manual system.

200. Mr. Edward Githaiga, Chairman, Nairobi Branch, National 'Youth Council o1'

Kenya, sLtpports the amendmerrts and opposes extra-constitutional methods to
bring refomrs.

2.5.2 Cornments on the Tirning of thc Bill

201. Noting that Kenya was still in an election cycle with the fi'esh election expected
to take place on 26'r'October,2Ol':., the rnatter of whether it was the right time for
Parliament to propose the amenclments drew varied reactions from the pr-rblic ancl

stakeholders. Some members of the pubiic were as folloi.vs-
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202. Sornt: stakeholders were of tire opinion that tire amendments were tiniely and

necessiiry befbi'e the elections of 26tl' Ocrober,2017.The Jubilee Party observed

that six months to 28tl'August, 2017 there were at least forty cases filed in court

which repealed numerous sections of clectoral iaw creating the need for
amendrnents. It was also noted tl-rat this was not the first tirne that new

requirements have been put in place for the Iudependent Electoral and Boundaries

Comrnission ciose to the election. It was noted by several stakeholders that the

decision in the Independent Electoral and Boundaries Commtssion vs lvluin.a

Kiai & 5 oihers , Civil Appeul No.l05 of 2017 fMaina l{iat CaseJ a ruling was

given that affected the electoral process thirty five (35) days before the election.

203. Other stakeholders including the Political Parties Liaison Comrnittee, the Inter-

religious Council of I(enya among others were of the opinion that the atnenclments

ale ill-tirned and that even thoughthe amendments were necessary in the future, the

political temperatures were high and they :;hould be carried out in a bi-partisan

pTocrc c e ss-aft e r the26 tl' 
O etob-er; 2 0 I 1 . -

204. The Baraka Women Center Community Ilased Organization a woman's group

through TeresiaMwangi observed that Parliament sl'iould change the law before the

next election to protect women against gendel based violence which is usually

rampant whenever there are election dispr-ites.

205. Cecilia Nyokabi from League of Kenya Women Voters and Famiiy Olganization

for Empowerment (FOREM) supported the arnendments and that it was

appropriate that the same should be done before the fresh eiections to avoid the
Eqmp nJilnAmp

206. UMK Women self-help grolrp observed that it supporls Parliament to make tire

necessary changes to close ail loopholes that may lead to the nuilification of 26tr'

October, 20 17 elections.

207. Other stakehoiders and members of the public sr,rpported the Bill in its entirety.

They ernphasized that the timing was appropriate as it would help the country

resolve the current political impasse. They lvere: Mr. BenardMacharia, Mr.

Christopher Muraguri from Tharaka Nithi County, Mr. Kenneth Orengo of the

Africa Electoral Organization Group, Mr'. I(an'ruriGachoki Alex, Mr. Danson

Mwangangi,Ms. Stacy SaidaChepkemoi, Iv{r'. Washington Makodingo, l'&. Gabriel

Muthuma, Izfu', Jackson Mwalulr"r, Mr. Petcr Amunga, Mr. Oliver Kipchumba, Mr.

John Muthaka, Bishop Stephen Mr-rketha, lVls. Janet IminzaWanjohi, Mr. James

I(ipsang Ngetich, Ms. Geoffrey MwavisoMr"rchawia, Bishop Stephen Mr:ketha, Dr.
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Robert Kagiri,Ms. Sandra Ochola

WazalendoHuru
Ms. Marion Njoroge on behalf of

208. Mr'.Lewis Bucheche, Mr. oyugi Lawi, Reverend Khayo, supported the
amendments and its noble intention br,rt disagreed with the timing of the
amendments noting the prevailing poiitical situation in tlie country and urged the
commiftee to proceed with th,: amenclments after the 26tl'October ,2oll elections.

209. Similarly, Mr. Evans Migiro Ii'om Nyamira County si-rpported the proposed
amendments save that he did not agree with the timing of making the amendrnents
in light of the fresh elections schecluled for 26'r'October,2017. I{e suggestecl that
the proposed aryenQng4p if enacted shor-rld a ly in the General Elections

210. The Institute of Certified Public Accor-urtants of Kenya noted that the Bill should
be shelved until after the upconiing fresh elections. The Iirstitute indicated that the
curi'cnt laws are adeqr-rate and guarantee free, fair arrd crcdible elections as per
Article 8 1(e)of the Constitution.

21i. The Political Parties Liaison Committee recommended that the Bill be shelved
and the Independent Electoral and Boundaries Commission be aliowed to conduct
the fresh presidential election aftel which there should be a national discourse on
the relevant changes needed for our electoral laws. In their submission, they stated
tliat conformity of an electoral process with the principles of the Kenyan
Constitution cannot be jLrdged on the basis of legislation alone. Though it is
important for the country to aurdit recurrent challenges and problernatic issues

resr-rlting from both legislation and practice that camot be done now.

2lZ. The National Rainbow Coalition (NARC Kenya) observed that the arnendments,
however neritorious, are ill-timecl and should be shelved in the interest of the
nation till after the 26th October, 20ll elections and even then be handled by a

bipartisan committee.

213. The United Disabled Persons of I(enya submitted that without prejudice to the
merits or demet'its of tl-re Bill the same be pr-rt on hold until after the fi'esh
Presidential election. Whiie they appreciated Parliament's legislative mandate, it
was their opinion that the tirning of tlrc Bill coLrld polarize rhe country.

2l4.Mr. Charles TabuOkumu of the Uur-rge LaWazalendo opposed the amenclments

on the grounds that the current politicai clirnate was unpredictable and polluted
and therefore it was not the right time to undertake amendments to the Elections
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lar,v, alsc tilere was no hurry in making the ameudmeuts. Insteaci, riialogue between

the two contesting political parties should be eticottraged. He furlher maintained

that there was no til're to address the issr-ie of an actir-rg Chairperson of tlie

Indepenclent Electoral ancl Bounclaries Commission and there should be no

speculation on his absence.

215. Simitar opinions were shared by Mr.AlexOtunga.Mr. Lewis Bucheche, Nfi"

Boniface F. Makau, Ms. Catherine trV-atuka, N/k. Ledama Lee, Ms'

LaureenAmateshe, Mr. Mohammed Abduiahi and Mr. Joirn KungaMagige who

generally opposed the amendments noting the limited titne to the repeat election

and the atlendant tension in the country as reasons.

2.5.3 Comments relating to other areas of the law that require nmendrnetrts

216. S onre-slake.haldelg-4ld- jldlyid u it i i iLclribers o f the also made additional

proposals and comments tothe Cornmitiee cn other areas of tl're law that did not

touch o1the provisions of the law but would require atlendments, They included:

(l) Functions of the Inclepenclence Electoral and Boundaries Commission

Zl7. rvuu. Benson M. Karanja proposed the following range ol'amendments touching

on the functions of the Independent Electoral and Boundaries Commission-

(a) That all returning officers should have qualification on human resoulce

management, projeci management capabilities and skills required in

(b) Deputies in the counties and constituencies be recruited six (6) months

to the Presidential Election

(c) The presiding ancl Deputy Presiding Officers be recruited thirty(3o)

days before the Presidential Election

(d) The responsibility of hiring, training and payment of wages and

allowances of Presiding and Deputy Presiding Officers be that of the

County Returnipg Officers ancl not the Constitueitcy Retr-rrning Offlcer

as is the case todaY

(e) In the case where the Presiding Officer is required to attencl Court as a

witness, IEBC County Returnir-rg shor.rld be compelled to facilitate

payment of allowrurces ancl other legal assistance to the Presiding

Officer
(f) All IEBC returninl,, officers, IEBC Comnrissioners, IEBC Secretariat

Staff, part tirne staU'including but not lirnited to dr:puties at the counties,

deputies at the constituencies, ICT officials, Prcsiding and Deputy
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Presiding officers, be sr.rbject to and fully comply with the pLrblic
Officer Ethics Act.

(2) Use of Technotogy

218' wilson Mwai requested the committees to look into the issue of exposure, for
example, the databasc of voters being leaked by insiders, creation of logic bombs
(which are like computer viruses), etc.

219'The Kenya Private sector Alliance proposed that section 2 be amended on tlie
definition of the terrn "it'ttegt"crted electronic systenl" to include a corlpLlter basecl
.system.

(3) Tr ans m iss io nof Res ults

220'The Kenya Private Sector Alliance proposed that the law be arnencled to per,rit
media to announce e.lections once they are annolr)rced by constituency returning
officers since results announced at the constituericy are final.

221'Mr' Johnson MoriasiNyandika presented a revised version of Forms 34A,348
and 34C showing-

(a) the tirne and date of signing;
(b) custoniized rr-rbber stamps;
(c) Ballots allocated, issued and their baiance; and
(d) Ballots data, sigttature of the Presiding Officers, Valid votes, objected to

votes, rejected votes and disputed votes.

222'I\lr" Nyandika further proposecl that the election slr,,r:lcl provide for localizecl
cancellation or l'epeat of voting from only polling station, constituency or collrty
where the irregr-rlarities or illegalities are iclentified in orcler to save tire taxpayers
an additional burden. Additionally, the IEBC shoulcl pay the rwo agents per poiling
station for the rnajor parties or coalitions to ensure a strer.rgthened agent base as in
a referendum;

223'Mt' David Ngurni observecl that electronic transmission camot be the single
measure of a successful election and forms 34A shoLrld also be physically
submitted to the Constitr-rency Tailying Centre for collation. As such, the
Independent Electoral and Boundaries Comrnission should develop a iogistics plan
that can expedite and facilitate delivery. Further, he stated that the role of
Parliarnent is to legislate, look at the gaps i, lalv and correct them.
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224. N.r*. Kenreth Mavale proposed that the Comrnittee should legislate on timelines

within which results shouid be transmitted which, in his opinion, should be within

a day.

225.Mr. Isaiah Ngurni proposed that the Presiding Officers and Returning Officers

shouid have deputies. He also wants the Independent Eiectoral and Boundaries

Commission to hire two agents in every constituency to act for the inain political

parties. The agents should also countersign the result transmission fonns.

226.\/k. Phillip Magona submitted that the ICEMS should scan forins 34A andthat

the serer should be monitored by among others Human Rights bodies and the

Police. Also, media houses should give alerts of results received. It was his opinion

that the declaration of results should be done after all the forms 348 are received

and all party agents have signed form 34C.

(4) Legal Process

221. The Jubilee Reforrns Lobby Group wl-rile sr,rpporting the amendments, proposed

several legal and constitutional amendments relating to elections as follows-
(a) amendment of Article 138(2) of the Constitution to delete the word

"shall" and insert "will";
(b) the Independent Electoral and Boundaries Commission should record

number of voters in constituencies that do not vote;

- (c) where t[e gap betwegn.thrleadi[g q,andidate and the ruma-rs-up is wide,

to the extent that even if the votes of'areas where people did not vote are

added to the candidate with the second highest votes, it r,vould not alter

the result of the election, the leading candidate should be declared

President.

(d) where the gap between the leading candidates and the runners-up is

nai'row to the extent that the votes ol'areas where people dici not vote if
added can alter the result of tire eiection, an election shall only be ireld

in such areas;

(e) Article i40 should be amended to sLrbstitLrte 14 with 30 days;

(f) Supreme Court cannot invaiidate an clection unless the irregularities can

alter the f rnal resuit;

(g) Require trvo thirds out of the seven.ir,rdges can nullify an electioir;

(h) Withirr 30 days judges should give their reasoned ruling;
(i) Judges to identify persons responsible for irregularities and the Director

of Public Prosecutions shor-rid investigate such cases;
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O Suprenie Coufi judgernents nullifying the Presidential Election shor-rlci

be subject to judicial review wliere false evidence was given, or tliere

was conflict of interest of a judge;

(k) Fresh elections should be held within sixty days from the date of the
jLrdgementl

(l) Atricle 138(4) be amended to prescribe a threshold for majority of votes.

228. FIon. KalembeNdile observed that there is need to review the powers of the Court
so that it can order a recount following an election petition.

229.Nfu. Ngachuche observed that there is n.:,:clto enhance the penalties lbr witnesses

who-svvcalfalse. affidavitsin-cour:t, elevatc burden-of4roof in-pr:esidential-electio
petitions to proof beyond reasonable donbt and provide for appeal against court
decisions on president elections at the Senate.

230. Apostle Joe Kamau suggested that the tluee arms of Government should review
theil pelspectives on the entire elecl,)r'al law and processes.

23l.The Non-governmental Organisations Council urged the Comrnittee to arrong
other things observe the indepenclence of the three arms of government and ensure

the laws debated and passed by Parliament are for posterity ancl can stand tl-re test

of time.

232. Mr. Mark Too sor-rght clarification on what would happen if the Chief Justice

refused to attend the swearing in ceremony of a President-elect.

233. FIon. Sarnuel Gichigi requested the Committee to look into the issue of
gazettement of judges to hear and determine election petitions relating to elections

of members of county assemblies contrary to section 75 of the Eiections Act.

234.|/b. Nkeissery Kamau Clu'istopher proposed that an election shoLrici be an event

and not a process.

235. \/b. NderituNjoka, Chailperson o1'Maendeleo yaWanaume, proposed that polling
stations sitoLrld not be in schools but may be public grounds to avoid affecting the

academic calendar. Also, he proposed that the voting age be lowered to sixteen
(16) years.

236.l/k. WanjohiNyambu subrnittecl that the swearing-in of the President should be

conducted by the Speaker of the National Assernbly and the Senate.
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237. Bishop Stephen Muketha spoke to the issue of providing an age limit during

demonstrations/protests and on conduct of protests and demonstrations.

(5) National Unity and Peace

238. Several stakeholders and individual rnembers of the public made calls for
national unity and peace. They inclLrde-

239. Tom Shivachi, Chairrnan of I(akarnega Forum, Anticorruption corntnittee in
Kakamega who asked for sobriety arnong all stakeholders as they address the

challenges facing elections in Kenya for the sake of posterity and the best interests

of the country

240. Prophet Paul Mwangi, from House of Prophets suppofted all amendments as they

would avert the likelihood of any crisis befalling the nation.

24l.Mr. Robert Owango frorn iloma Bay County observed that the proposed

amendments are in order but urged the Members of Parliament to ellsure that peace

prevails in the country.

24Z. Ms. VellahKadeiza proposed consenzus building-by the two -major political

parties as a way forward

2.5.4 General Observations of the Committee

243. The Committee took into account the views of the publicand considered at length

all concerns expressed on various issLles relating to the Bills. The Committee was

also conscientious of international best practices on electoral refortns in the review

of the amendments.

244.With regard to the issue of the timing of the Bill, the Courmiftee noted thatthe

Supreme Court ruling pointed out irregularities in the election transmission process

that had to be addressed before the next elections so as to avoid the same

irregularities. The Comrnittee not,.:d that Parliament has a constitutional mandate to

make [aws, an obligation to solve the cument political impasse and address the

legal issues raised by the Suprerne Court. Of note was that the Surpreme Court

Select Committee on Election Laws, 2017 Page 44



asserted in its rnajorit-', iudgeruent in the case of tltiluodinga and ctnother vs

IEBC and 2 others, Presitlential Petttiott No.l of 20lz in para a02 @g.176) as

follows-
"lt ought to lead IEBC to soul-searching and to go back to the drawing
board. If not, thi.s court, whenever called Ltpon to acljttdicate on a
stnzilar dispute will reach the sante decisiott i,f the anomaltes remain the
same, irrespeclive of who the aspirants may be"

245.While noting the concet'rrs of .;ariousmembers of the public on the reduced
period of publication of tlie Bills, the Select Committees observed that the
Standing Orders of both I-Iouses provicle for this, subiect to the resolution of tl-re

Houses. Standing Order-L2}-of the National Assernbly Standing-Order:s-prov ides- --.
that:

"No Bill .rhall be introduced unless such Bill together with the memoranch.tm

referred to in Standing Order I t7 (Memorandttm rf Objects and Reasons), has

been pttblished in the Gazette (as a Bill to be originated in the Assembly), ancl

unless, in the case of a Consoltdated Fund Bill, an Appropriation Bill or a
Supplementary Appropriation Bill, a period of seven days, and in the case of
any other Bill a period offourteen days, beginning in each case from the ctay of

'ruch publication, or such shorter period as the House ntay resolve with respect

to the Btll, has ended."

246. Similarly Standing Order 128 of the Senate Standing Orders provicles that:
"No Btll shall be introduced unless such Bill togethar with the memorandttm

referred to in Standing Order 125 (Memorandum of Objects ancl Reasons), hcts

beett published in the Gazette (as a Bill to be originuted in the Senate), and

unless, in the case of a Division of Revenue Bill or a Cortnty Allocation of
Revenue Bill, a period of seven days, and in the case of any other Bill a period

of fourteen days, beginning in each case from the day of such pttblicarion, or

such shorter period as the Senate ntay resolve with respect to the Bill, has

ended. "

247 . Further, the Parliament of Kenya has on various occasions, following the
adoption of procedural motions on the same, resolved to sholten the periocl for
publication of various Bills. These include;
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Reduction of

Publication Period

Bill

To facilitate the power sharing

agreement following the Post-

election violence of200718. The

amendment Bill sought to establish

the posts of Prime Minister and

Deputy Prime Minister.

Itationale

From l4 days to 5 daYsThe Constitution

(Amendmen0 Bill,2008

To provide legal basis for the terms

of the power-sharing arrangement in

2008

Frorn l4 days to 5 daYsThe National Accord

and Reconcil iation Bill,

2008

To facilitate the nation's security

apparatus to address the securitY

cri sisoecas i oned-by-sustai ned+ttaeks

by Al Shabab terrorist grouP

Fronr 14daysto I daYSecurity Larvs

(Amendment) Bill,2014

To meet the World Anti- DoPing

Agency (WADA) deadline for

adoption of guidelines to align

the Anti-Doping Act, 2016 with the

LTNESCO Convention

Against Doping in SPort.

From 14 days to 7 daYsAnti- Doping

(Amendment) Bill,20i6

.6r
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CtrIA.PTER. TIIREE

COMMXTTEE OESERVA-fIONS AND RECOMMBNDATIONS

248' The Select commiftee on the Election [.aws, 2017 nade the observations and
lecommendations based on the cleliberations of the Bill ancl stakeholcler input as
listed below-

3.1 Clause2: Definition of the terrn Chairperson

249. clause2 of the Bill seeks to amencl the clefinition of the term,, Chairperson" in
Section 2 of- the I EII C A-cJ-Jt_pro yi_d es_flr a t t he_CJra i rperso n_o f the _eomrnissiorl_
means the chairpe.son appointed in accor.dance with Article 250(2) of the
constitution and, in the absence of trre chairpersori, the r/ice-chai rperson, or such
other prerson acting as the Chairperson in the absence of botli the Chairpelson and
Vice-Chairpersotl

Observations

The Committee observed that_
250' There is need to provide expressly for the rnanner in which the affairs of the

Cornmission will be ruu to ensure there is l1o vacuum in leaclership ancl continuity
in the affairs of the cornmission. The mischief that the Bill seeks to cure is not
simply in the definition of the tertn "chairperson" br-rt to also consicler the exercise
of the powers of the Chairperson such as the powers of the chairperson bei.g the
Returning officer in the presidential election. The functions of ths Cirairperson are
not oldinary and therefore there must br: 21., express provision for the vice_
cliairperson or a member electecl by other mt:rnbers, to act for the chairperson.

251' Providing for the vice chairperson or any other member of a Commissio, to
depr-rtize the chairperson is a standard plactice and is also provicled for rn law r,vith
respect to other state and public offices. For instance, Article 147 (3) of the
Constitution provides that,"sttbject to Article 134, vvhen the presiclent is. abs,ent oris temporarily incapacitated, and during anlt e1fisy period that the pre.rident
decides, the Deputy pre.tident shail ctct as the presicrent,,.

252. Afiicle 259(3)(b) of the Constitution provides that, ,,every prov1ticn oJ-this
constitt'rtion shall be construed according to the ct-octrine of interpretation ihat the
iaw is always speaking and therefore among other things... any reference in this
constitution to a state or ctther pr'tblic ffice or oficer, or a person holcling such an
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ffice, includes a reference to lhe per,tot't acting in or othet"v,ise petforming the

functions of the office at any particuiar time".

253. With respect to the structure oi other Constitutioiral Commissions, tire

Committee observed that for example, in the Parliamentary Ser,zice Act No. 10 of

2000, the term "Chairman" is defined to include the vice-chairman or any other

member of the Cornmission when drscharging the functions of the chairilan.

Sirnilarly, in the Judicial Service Act, No. I of 2011, the term "Chairperson"is
defined to include the Vice Chairperson or any other member of the Commission

when discharging the functions of the Ohairperson. The proposed new definition of
"chairperson" therefore is in line ,,vith the general organtzation structure of other

Constitutional Commissions.

254. Further the Interpretation and General Provisions Act Cap 2 Laws of Kenya

(which provides for constrr,rction, appiication and intetpretation of written law)

provides, at section 45, that ' 'tn this Act and tn any other vvritten law, instrumettt,

vtarrant or process of any kind, a reference to ct person holding an ffice shall

inchtde a reference to any person for the tinte being lawfully discharging the

functtons of that off;ce". Tire Constitution and the Interpretation and General

Provisions Act therefore provide for the continuity in the leadership and

management of state and public offices.

255. Where the vice-chairperson or a member of the Commission acts in the stead of

the Chairpersonas a temporary measLlre to ensure that there is no impediment to

the efficient ruming of the affbirs of the Cornmission.

256. Theuse of the words "such other person" in definition of the term Chairperson, as

proposed in the Bill, implies that anyone else aparl frorn the membels of the

Comrnission could possibly act as Chairperson.

Recomrnendation

251. The Committee therefore recommeuds:

Delete the proposed definition of chairperson and substituting therefor the

foilowing new definition-
"Chairperson" means the chairperson of the Commission appointed in accordance

with Article 250(2) of the Constitr-rtir,: or the vice-chairperson or a Member of the

Commission when discharging the lirnctions of the chaitperson'"

'.-..',-'-....
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3.2 Clause 3: Qtralification for appointment as Cirairperson ancl chairing of
Conrmission meetings in the absence of the Chairperson

258. clause 3 of the Bill seeks to amend Section 6 ol'rhe IEBC Act to-

(a) provide for new qualifications for the chairperson of the Comrnission.
Presently Section 6(1) of the Act provides tl'rat "the chairperson of the
Commission shall be o person vvho is qualifiect to hold the office ofjttclge of
the Supreme Court ltt.tci ',. the Constitlttion" . The Bill however proposes that
the Cliairperson shall hold a degree in public aclministration, public finance,
governance, electoral managernent, social science or lalv ancl have at least

- 
Jift -e e n years-'--e xperience jn th e_a fo r e m entio ne d fi e I d s;_

(b)provide that in the absence of the chailperson, the vice-chairperson shall
assume the duties and responsibilities of the chairperson. Further ip the
evettt of an absence of the chairperson or the vice-chairperson, members of
the Comrnission shall elect from amongst thernselves a person to act as
chairperson attd exercise the duties and responsibilities of the chairperson;

Observations

259. The Committee noted that there is a standard practice with regarcls to assumption
of the Chairperson's role ir-r his/her absence aud tlie law also provicles for it. For
example, Article 147 of the Constitr-rtion provides that ".....when the President is
absent or is tentporarily incapacitated, ancl chtring any other period thar the
President decides, the Deputy President shall act as the Presiclent". In the same
vein, standing order 196 and 188 of the Senate Standing Orders and the National
Assernbly Standing Orders respectively provide that in the absepce of the
chairpersort and vice-cliairpe isonat any meeting, the members present shall elect
one of them to take the Chair.

260. As to tire proposed changes to the qualifications of the chairpersor1, the
Cornmittee observed that becar.rse of the nature of the duties o{' the chairperson,
qualifications in iaw would be essential to the discharge of the duties of the
chairpelson. The electoral process is tempered by nLullel'olrs legial instl-rments ancl
processes. For insrance, undci ihe Second Scheduie to the lllections Act the
Electoral Code of Cortduct 1}riirrcement Committee requires that the chairperson
of the comurittee be a person qualified to hold the office of a judge of the High
Court. In the present composition of the Commission only the chairperson of the
cornmission is qualified to be the chairperson of the courmittee,
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261. Therefore while the Committee appreciates that the secretariat to the commlsslon

would give the Chairperson guidance on legal matters, it is an added advantage

that the Chairperson has extensive experience in the practice of law'

262. The Committee, however, proposes that it would be appropriate to expressly

provide in law that while the Chairperson of the Commission must be a person

qualified to be a Judgeof the Suprerne Court, the vice-chairperson or a member

who acts in the stead of the chair need not have similar qualifications as those of

the Chairperson.

263. Further comparable Constitutional Commissions provide for higher

qualifications for the chairperson vls-d-vrs the other members of the Commission'

The Ethics and Anti-Comrption Commission, Teachers Service Comrnission,

Commission on Administrative Justice,National Gender and Equality Commission,

Kenya National Human Rights Commission and the National Land Commission

provide for the chairperson to have at least fifteen years' experience in the

applicable field and members to have ten yeals' experience.

264. Asto the proposed insertion of new 14 and 18 on who may act in the absence of

the Chairperson, the Committee observed that there must be a clear distinction

between the terms "absence" and "vacancy". Section 7A of the Act presently

provides for the situations in which a vacancy arises and the procedure for the

filling of the vacancy. However, it does not speak to who may act as the

chairperson before the filling of the vacancy. This would potentially lead to the

rrnm as that created dtirins ttre absenee ef the Chaiperson'\2

Recommendation

The Committee therefore recommends that-

265. Clause 3 (1) be deleted and recommended that

The proposed new sections 1A and 18 be redrafted to provide for persons who

shall act as Chairperson in the event of -
(a) the absence of theChairperson; or

(b) a vacancy in the office of the chairperson pending the frlling of the vacancy

under section 7A.

#:j::! 
--"" ' -
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(c) Notwithstanding the qualifications in section 6(1)of the Elections Act, 2011 when
acting as chairperson, the vice chairperson or a inemlrer does not have to possess
similar quaiifications as the Chairperson

3.3 clause 4: Quorum for commission meetings and decision-making

266. clause 4 seeks to amend the Second schedule to the Act to-

(a) provide that the quorum for the conduct of business at a meeting of the
Commission shall be at least half of the existing members of the Commission,
provided tlrrtt the quorum shall not be less than three members. Presently,
paragraph.r of the Second Schedule to the Act provides that ,,the quorumfor
the conduct of business at a meeting of the Commission shall be at least five
members of the Commission"; artd

(b) insert a new paragraph 7 to provide for the procedure through which decisions
of the Commission shall be taken. The Bill proposes that a decision on any
matter before the Commission shall be by a rnajority of the members present
and voting, unless a unanimous decisioir is reached. presently, paragraph 7 of
the Second Schedule provides that "unless a unanimous decision is reached, a
decision on any matter before the Commission shall be by cotTcurrence of a
majority of all the members " .

Observation
The Committee observed that-

267- Article 250(i) contemplates that a constitutional commission may consist of at
least three and not more than nine members. Section 5 of the lndependent Electoral
and Boundaries Commission Act provides that the Commission consists of seven
members of the Commission. Presently under paragraph 5 of the Second Schedule
to the Elections Act provides that "the quorum -for the conduct of business at a
meeting of the commisston is stipulated as at least five members". The Committee
therefore observes that it may be possible for the Commission to be comprised of
three members. Further, and in the alternative, certain members of the Commission
may be unavailable to attend meetings of the Commission. In both these instances,
the work of the Commission would be seriously impeded.

Recommendation
268' The Committee therefore recorrmends that clause 4 of the Bill be retained in the

form it is.
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3.4 Clause 5: Nomination of Presidential Candidates

269. Clause 5 of the Bill proposes to deiete Section 29 of the Elections Act' This

Section provides for the persons eligible to nominate a presidential candidate in the

following terms-

(1) The persons who nominate a presidential candidate shall be

members of the candidate's political party.

(2) The persons who nomtnate an incle1tendent presidential candidate

shall not be members of any political party;

Observation

2lO. Deletion of section 29 of tl're Elections Act as proposed in clause 5 of the Billis a

legislative expression of the findings o{- the court in Peter Solonton Gichiro t'

Indepenlent Electoral untl Bounduni:s Commission & Attorney-Genartt/

(Petition No. 234 of 2017) where the court ibund that-

(1) by enacting that the persons who nomtnate an independent presidenticti

candtdate shall not be members of any political party, section 29 of the

Electiops Act contravened the letter andthe spirit of Article 3B as readwith

Article 137(1)(d) of the Constittttion. Similarly, by enacttng that the persons

utho norninate a presidential candidate shall be members of the candidate s

patJliqqt party, the sgrue qe-ction qgrylr1ley! thg lrrtul ay! the,spirit of
e AS w r

(2) by restricting section 29 of the Elections Act to presidential candidates, the

.said section contravenecl Article 27 of the Constitt'ttion that enshrines

fr e e dom fr o m dis c r i mination ;

(3) by providing that alt presidential candiclates submtt their ltst of 2000

supporters from at least 24 counties to the Commisston by Excel, the

Independent Electoral ancl BotLnclcti'ies Conuntssion went overboard and

.pttrported to ttnlctwfttlly and ttnjtts'ti/iably restrict or limit the rights of such

candidates to exercise their politi,'cl rights under the Constittttion. Ifr.trther

find that the said reqtirement cloes lrct nxeet the fairness and reasonability

iest as providedfor under Article 2."t rtf the Constitution'
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Recornlnendation
2l L. The Committee recommends that clause 5 be retained in the form it is

3.5 Clause 5: Mode of transmission of results

217. Clause 6 of the Billproposes to amend Section 39 of the Elections Act to provide
that-

(a) the Independent and Electoral Bounclaries shall transrnit electronically and
manually the results of a presidential election from a polling station to the
constituency tallying centre rrnd to tire national tallying centre;

-(-b) in the-event of a diserepaReyrmanlrallyt'ransmitted-results sha11-prevail-over-- -
electronically transmitted results;

(c) failure to transmit or publish election results electronically shall pot
invalidate the results as annoLutced and cteclared;

(d) the Independent and Liiectoral Boundaries Cornmission shall establish a
mechanism for live-streaming of results, and

(e) live-streamed results shall not fonn the basis
Independent and Electoral Boundaries.

of a declaration by the

Observations

213. The phrase "manually transtnit" is not clear as to the type of aclditional
transmission of results required under the Act. Inclusion of the pluase ,.physically

clelivet'" properly obligates the Conunission to enslrre the delivery of thl physicai
copies of the results to the National Tallying Centre in aclclitiol to t6e electronic
transtnission of results. The proposed new sub-sections (ID) and (IDA) also seek
to ';lzirify the role of the Chairperson in verifying resrilts in light of Articles g6(b)
anti l 

'l[i(3)(c) of the Constitution and the clecisions of the High Cor-rrt, the Court of
App'ral in the Independent Electoral and Boundaries Commisston versus fuIainu
Kiuiundfi.ve others and the Supreme Courrt. The amendment also seeks to create
an obligation on tlte Independent Electoral and Bounclaries Commission to
establish a mechanism for the live streaming of resuits as announced at the polling
statious bLrt the results so streamed shall be for purposes of public info',ation. As
it is presently, section 39(IC)(c) of the Elections Act,20ll provicles rliat the
Commission shall publish the polling result forms on an online pLrblic portal. This
mechanism of inforrning the public on presidential resuits is not adequate as
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accessibility of information may be limitecl due to ur tvailability of iuternet

technology in certain areas of tlie country. in this regard tire tLtuendment is tneant

to add to the public portal in terms of ensuring access to information by tire

members of the public.

'274. The amendment also seeks to delete paragraph (d) as it u;r;r-iid not be possible in

Iight of Article i38(10) of the Constittition for the Chairperson to have received all

the resr.ilts befole declaring the presidential election results. Article 138(10) of the

Constitutiol requires the Chailperson to declare resr,rlts within seven days afteL the

presidential election. The amendment therefore allows the chairperson of the

Comrnission to declare a canclidate elected as the President before all the

constituencies have transn'ritted their lesults if the Comrnission is satisfied the

results that have not been received will not affect the result of the election

Recommendation

275. The Committee therefore recomlnellds that-

Amend clause 6 -
(a) ir-r paragraph (a) by deleting the words "and manually transrnit" and

substituting therefor the words "transmit and physically deliver";

(b) by deieting the proposed new subsection (1D) and substituting therefor

tl-re following new sub-sections-
"(iD) The Commisqion qhqll yerify that the resultsitansmitted under

1S sectron are an accul'a o

cleclared at the respective polling stations,"

"(lDA) Where there is a discrepancy between the electronically

transmitted and the physicaliy delivered resuits, the Commission

shal1 verify the results and the result wirich is an accui'ate record of
the r.esults tallied, verified and cleclarecl at the respective potling

station shall prevail.

(c) cteleting paragraph (d) and substitr-rting therefor the following new

paragraph-
"(d) by deleting sr.rb-section (2) and substituting therefor the following new

subsection-

(2) The Chairpcrson may cleciare a candidate eiected as the President

before all the constituencies have transmitted their results if the
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Comrnission is satisfied the lesults that have not been received will not
affect the result of the election.

3.6 Clause 7: Use of Technology

216. Clause 7 of the Bill proposes to amend Section 44 of the Elections Act to-
(a) clarify the regulation rnaking powers of the Comrnission with respecr to the

use of technology. Presently, Section 44(5) of the Act provicles thar the
Commission shall, itr consultation with relevant agencies, institutions ald
stakeholdels, including political parties, make regulations relating to
transparent acquisition and disposal of information and communication
tggtrnqlqgy assets ancl syqt_e-rns; testing qn_d_ gelqfiqation of the_SySIeD;
mechanistns fclr the conduct of a system ar-rdit; clata storage ancl information
security; data retetrtion and disposal; access to elecroral systent software
source cocles, capacity building of staff of the Comrnission ancl r-elevant
stakeholders on the Lrse of technology in the electoral process;
telecommuntcation network for voter validation ancl result transmission;
and development, publication and implementation of a disaster recovery
and operations continuity plan. The Bill proposes to clelete this particular
provision and provide for a general power to make regulations for the use of
technology;

(b) delete certain subsections under Section 44 which applied to regulations for
the use of tecllrology in reference to the first general election after the
commencernent of the section,

(c) delete sttbsection (8) which presentiy provides for the establishment of a
teclinical committee of the Comrnission consisting of such rnembers and
officers of the Commission and such otlier relevant agencies, institutions or
stakeholders to oversee the adoption of technology in the electoral process
and implemeut the use of such technology.

Observations
27'1. The comrnittee observes that clause 7 of the Biir proposes to-

(a) amend subsection (5) of section 44 of the Elections Act to exclude political
parties as a specifically identified category of stakeliolders apd to give the
Comnrission the general power to make regulations with respect to the use of
tecturology. This is to ensure that the Commission has tire discretion to provide
for the most appropriate mechanisms for the use of technology in the electoral
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process. Further the amendrnent does not precllrcte the Comrnission frour

consuiting political parties, as they are relevant stakeliolders.

(b) delete subsection (6) and (1') of section 44 of the Elections Act zLs these

provisions were to be applicable to the election held on 8tl' August, Z}il and

have ceased to have effect;

(c) delete subsection (8) of section 44 which required the establishment of the

technical committee on the use of technology, in line with the lollowing
findings of the court in Kenneth Otieno v Attorney-General & Another
(Petition No. 127 of 2017). That-

(i) the use of general words such as "relevant agencies. institutions or

stakeholders" leaves room fol inclusion of people expressly excluded by

Articie 88(2) of the Constitution from running the affairs of IEBC, and

the composition of the committee and the functions given to it tlu'eatens

the structural

Constitution;
independence of IEBC that is guaranteed by the

(ii) section 44(8) may be used to involve governmental, poiitical or other

pztrtisan influences in the implementation of the eiectrcnic electoral

processes contrary to Article 249(2) of the Constitution. Our finding

therefore is that the effect of section 44(8) contravenes Articles 88 and

249(2) of the Constitution with respect to the independence of iEBC,

and is therefore unconstitutional.

278. The Committee therefore recommends thatCiause 7 of the Bill be retained

3.7 Clause 8: Complenientary Mechanism for klentification of Voters

279. Clause 8 of'the Bill proposes toamend section 44A of the Elections Act by

removing the reference to section 39 and further by rnaking it discretionary for the

Commission to pLit in place a complementary mechanism for identification of
voters.

Observation

280. The proposed amendment to section 39 provides for both electt'onic and manual

transmission (tluough physical delively of forms tabulating resLrlts). It is therefore
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necessary to nrake it mandatoLy for the independent Electoral and Bouudaries
Commission to set up a complementary urechanism to ensure that no eligible voter'
who is registered is left out of voting

Recommendation

281. The Committee therefore recommends that-

Clause 8 of the Bill be amended in the proposed amendment to section 44A of the
Elections Act by deleting the wold "rlay" and substitr-rting tl'rerefor the word
"shall".

3.8 CIausc 9: Nullification of Elections

282. clause 9 of the Bill proposes to amend section 83 by providing that-

(a) no election shall be declared to be void by reason of non-compliance with any
written law relating to that election if it appears that the election was
conducted in accordance with tlie principles laid down in the Constitution ancl

in that written law and that the non-compliance did not affect the result of the
election;

(b) a form prescribed by the Act shall not be void by reason of a deviation from
the requirements of the form as long as the deviation is not calculatecl to
mislead;

Observations
The Committee observed that-

283.It is uecessary to arnend section 83 oi'the Elections to provide that for an election
to be invalidated, a petitioner must pr.ove that tl-rere was noll-compliance with the
written law and tire Constitr-rtion and that the non-compliance did nor sr-rbstantially
affect the result of tlie election.

284. Tlie Supreme Court (in Railaodinga& Anotlter v IEBC & 2 othars Prcsidential
Petition No. I of 2017), foLurd that tl're use of "or" is disjunctive ancl therefore an
election may be invalidated if a petitioner proves either that there was non-
coinpiiance with the law ancl need further demonstrate that the non-compliance
affected the resuit of the eiection. In leaching this decision the court observed
that-
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"the Legislctture in its wisclotn chose the v,ords in Sectian Bj o.f ite Electtons tlct

ald in keeptng to ottr octth, vve t:annot, to placate any side of thc pLtlitical d"ivide'

alter' amend, read into or in an.y 
"vay 

affict the rneaning to be attribrtted to that

section".

285. It is therefore within Parliament's pulview to amend section 83 to render the two

conditions conjunctive.

286. The proposed amendrnent rcni.lcrs the two conditions conjunctive. In effect, a

petitioler would be required to ci.rrnonstrate non-compliance with the law as lvell

as the substaltial effect of the rron-compliance on the outcome of the result' Indeed

a conjunctive rendering of the provisious of section 83 is replicated acloss the

Commonwealth including in Nigeria, Ghana, Zambia,Tanzania and Uganda'

Beco14lqe!_dat ron

287. The Committee therefore recolllulends that-

Clause 9 be amended by deleting the proposed new Section 83 and substituting

therefor the following new section-
83. (1) A Court shall not declare an election void for non-compliance with any

written law relating to that election if it appears tirat-

(a) the election was conclucted in accordance with the principles laid down

in the Constitution and in that written law; and

(b) the non-compliance did not substantially affect the result of'the electton

(2) Pursuant to sectionT2 of the Interpretation and Generai Provisions Act, a

fomt prescribed by this Act or the regulations made thereunder shall not be

void by reason of a deviation from the requirements of that fornt, as long as the

deviatior-r is not calculated to rnislead.

3.9 Clause 10: Procedure at fresh elections

288. The Bill proposes to insert a new section 86A in the Elections Act to-

(a) provide that the Commissiou shail pubiish, within seven days, a notice in the

Gazette indicating that a presidential election has been invaiidated, the date for:

fresh electiols ancl the names ancl political parties of the candidates to

participate in the fresh elections;
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(b) set out persons eligibie to participate in a fresh presideprial electio, i' the evenr
that the Supreme court invalidates a presidential election. In this respect, the
Bill proposes that-

(i) where the petition was filed by the runner-up candiclate, the fresh
election shall be coufined to the petitioner and the presiclelt-elect;

(ii) where the petition was filecl by mole than one candidate who
participated in the original election, the petitioning candiclates and the
president-elect may participate in the election;

- - (i'ii) wherethele i i t io ns-wa s f r red-by- a pers on-who was-no-t a candidate
the original clectiou, then each of the cancliclates in the election may
participate in tlie fi.esh election;

(c) preclude the comtnission from conclucting fresh nominations for an election
arising out of an invalidated election; and

(d) plovide for the conditions applicable where an eligible cancliclate r,vithdraws
from an election.

Observation

289' From the public participation exercise conclucted,various i,dividuals and
organisations highlighted tlie issr-re that the proposed provision limits the rights of
persons to vie for electivc, office contrary to Article 38 of the Constitution whiclt
provides-

(l) Every cttizen isfree to make political choices, which inclrtdes the right-
(a) to fornt, or participate in forming, a political party,.
(b) to partrcipate in the activities of or rccrttit members fctr, a

k) i:' ::i:' :,;,'';,: :, o t i t i c a t par ty o r c al,s e

(2) Every citizen has the riqht to free, fair ancl regular elections basecl on universal
szffiage and the free ex\tra,s.s.irn of the witt of the electors for_

(a) any eiL'cttve pttblic body or ofice estctblishecl nnder this,
Constitution,. or

(b) any office of any political party of which the citizen is ct member.
(3) Every adult citizen has the right, withottt Lu.treas,onable restrictions_

(a) to be registered as a voter,.
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(b) to vote by secret ballot in an7, election or rrtrencitutl; aiicl.

(c) to be a candidate for public ffice, or ffice u,ithin a potiticai
party of which the citizen is t.t ntentber and, if elected, to hold
o.ffice.

f,{ecornmendation

290. The Cornmittee therefore recotnmends that-

Clause 10 be amended by deleting subsection (2) in the proposed new section 86A.

3.10 Clause 1L: X'ailure or refusal to sign clection results

291. Clause l1 of the Bill proposes to amend the Elections Offences Act to penalize a
presiding or returning officer who knowingly fails or refuses to sign or complete a

-doqument -clnlauing the-results-of--an election. The Bi.lL further-4roposes to-
penalize a presiding or returning officer who wilfully sr-rbrnits an incomplete
document or wilfully alters or faisifies a document. The Bill proposes a penalty of
irnprisomnent for a term not exceeding l.rve years upolt conviction.

Observations

292. The Committee observed that the offences ploposed in the Bill, to be introduced
through an amendment of the Elections OfTences Act, are already adequately
couched in Section 6 of the Elections Offences Act that provides for offences by
meinbers and staff of the Commission in the followingteitrls-
A member of the Commission, staff or other person having any duty to perform
pursuant to any written law relating to any election who-

(a.) makes. in any record, return or other document which they are required. to
keep or ntake under such written lqyt, alt entry which they lcnow or have

reasonable cause to believe to be false, or do not believe to be true,'

ft) permits' any person vvhont they know or have reasonable cal$e to believe to

be able to read or vvrite to vote tn the nxanner provided for persons tmable

tct read or yvrite,'

(c) permits any per.son vvhom they know or have reasonable cause io believe

not to be visualiy impaired or a person with disability to vote in the manner

provided /br persons who are visually impaired or persons with disability,

as the ca,se may be;
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(d) wilfully prevents any personJront votitzg at the polling station at which they

know or have reasonable cause to believe such person is entitled to votc.,'

(e) wilfully rejects or refuses to count any ballot paper which they lorcw or
have reasonable cause to helieve is validly cast for any candidate in

accordance with the provisions of suchvvritten law;

(fl wilfully count.\' any ballot paper as being cast for any candidate ,'vhich they

knoyv or have reasonable cause to believe was not validly cast for that

candido.te,'

(g) intcrferes with a voter in the casting of his vote in secret,'

(h) where requiredunder the Eleclions Act (No. 24 of 20ll) or any other lavv to

declare the result of an election, fails to declare the results of an election,'

(i) except in the case of a member, officer or person authorised to do so,

pu'ports to make a formal declaration or formal announcement of an

election result;

(j) without reasonable cause does or omits to do anything in breach of his

official duty;

(k) collude.s with any political party ctr candidate for purposes of giving an

undue advantage to the political party or candidate,'

Q wilfully contravenes the law to give undue aclvantage to a candidate or a
political party on partisan, ethnic:, religiotts, gender or any other unlavvful

consiclerations; or

(m) fails to prevent or report to tlrc Commission or cu'ty other relevant

authority, the contmission of an electoral offince committed under this' Act,

commits an offence and is liable on convictton, to a fine nol exceeding one miLlion

shillings or to imprisonmentfor a term nol exceeding three years or to both".

293.The Supreme Court in RailaodiilgucL Another v IEBC & 2 otlters Presidential

Petition No. I of 2017 made the following observations with regard to certain

prescribed forms-
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The Cotn't notes further that front the reporr on Forms 348, the Registt'ar out

rightly made an observatton that sonte of the forms were photocopies, carbon

copies and not signed. And out of the 291 forms, 56 did not have the watennark

feature while 31 did not bear the serial nuntbers'. Afurther 5 were not signedat
all and 2 were only stamped by the returning fficers but not signed. In
addition, a further 32 Forms were not signed by agent.s. The above incidences

are singled out since they are incidences v,here the accountabtlity and

transparency of the forms are in questton.

294. There is need to enhance the penalty as it will act as deterrent for members of the

Comrnission, staff of the Commission and any other person who has a legal

obligation to perform certain duties with respect to the electoral plocess from

failing to discharge their duties,

Recommendation

295. The Cornmittee recommends tliat-

The Bill be amended by deleting Clause 11 and substituting therefor the following
new clause-

11. Section 6 of the Electicn Offences Act,2016 is amended in the closing

statement by deleting the words "one million shillings or to imprisonment for
a term not exceeding tlrree years" and substituting therefor the words "two

million shillings or to imprisonment for a term not exceeding five years",
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FIRST SCHEDULE

PRoPOSED AMENDMENTS To TI{E ELECTION I,AWS (AMENDMENT)

BILL, NATIOI{AL ,ASSEMBLY BILL NO. 39 OB 2OI7

CLAUSE 2

TtrXAT clause 2 of the Bill be amended by deleting the proposed definition of

chairperson and substituting therefbr the following new definition-

.,Chairperson" means the chairperson of the Comnrission appointed in accordance with

Article 250(2) of the constitution or the vice-chairperson oI a Member of the

Commission when discharging the functions of the chairperson.

CI-AUSE 3

TXIAT the Bill be arnended by deleting clause 3 and substituting therefor the following

new clauses-

,dmendnaent

of section

7 A of No.9

of 2011.

3. The Inclependent Electoral and Boundaries Commission Act, 2011 is

amencled in section 7 A by inserting the following new subsections

imn,cdiately after sub-section (3) -

.,(4) Whenever a vacancy occurs in the office of the chairperson,

the vice-chairperson s AS son

powers and responsibilities of the chairperson until such time as

the chairperson is aPPointed.

(5) Where the positions of chairperson and vice-chairperson are

vacant, a member elected^ by mernbers of the Commission shall act

as the chairperson and exercise the powers and responsibilities ol'

the chairperson until such time as the chairperson is appointed.

(6) The provisions of section 6(1) shall not apply to the vice-

1



chairperson or a member acting as chairperson under tl-ris section.

Insertion of 34. The Independent Electoral and Boundaries Commission Act, 2011 is
a new amended by inserting the following new section immediately after section

section in 7A-
No. 9 of

2071.

Absence of

chairperson.

78. "(1) Whenever the chairperson is absent, the vice-

chairperson shall assume the duties of the chairperson and

exercise the powers and responsibilities of the

chairperson.

(2) Where the chairperson and the vice-chairperson are

absent, members of the Commission shall elect frorn

amongst themselves a member to act as the chairperson

and exercise the powers and responsibilities of the

chairperson.

(3) The provisions of section 6(l) shall not apply to the

vice-chairperson or a member acting as chairperson under

this section."

CLAUSE 6

THAT clause 6 of the Rill be amended -
(a) in paragraph (a) by deleting the words "and manually tansmit" and substituting

therefor the words "transmit and physically deliver,,;

2



(2) The Cirairperson rrray declare a candidate elected as the President

before ail the constituencies have transmitted their results ii the

Comrnission is satisfied that the results that have not been received

will not affect the result of the election."

CLAUSE 8

THATclause 8 ofthe Bill be amended in the proposed amendrnent to section 44A by
deleting the word "may" and substituting therefor the word "shall".

CLAUSE 9

-.. THATlhe-Bill be-amended-by-deleting-clause-9-and._substi.tutinglherefor the-followiog---
new clause -

Nullitication 83. (1) A Court shall not declare an election void for non-nf qn
Efettion. cornpliance with any written lar.v relating to that election if it appears

that-
(a) the election was conducted in accordance r,vith the

principles iaid down in the Constitution and in that
wriffen law; and

(b) the non-corxpliance did not substantially affect the result
of the election.

L,Ap, Z (2) Pursuant to section 72 of the Interpretation and General
Provisions Act, a forrn prescribed by this Act or the regulations made
thereunder shall not be void by reason of a deviation from the
requirements of that fou-ir, as long as the deviation is not calculated
to mislead.

CLAUSE 10

THAT clause 10 of the Bill be ainended in the proposed amendment to section 86A by

deleting subsection (2).

3



CLAUSE 11

THATthe Bill be amended by deleting clause 11 and substituting therefor the following
new clause-

Amendment
of section 6

of No. 37 of
2016"

Hon. William Cheptumo,MP
erson of the Se lect Committee on Election La s,2017

11. Section 6 of the Election Offences Act, 2016 is arnendecl in the closing
statement by deleting the words "one million shillings or to irnprisonmelt
for a term not exceeding three years" and substituting therefor the words
"two rnillion shillings or to irnprisonment for a term not exceecling five
years".

Cha lrn
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MINUTES OF THE SIXT'EENTtr{ SITTING OF THE SENATE SELECT

COMMITTEE oN ELECTION HELD oN TUESDA.Y, 10'*r oCTOBER, 2017 IN

COMMITTEE ROOM 9, MAXN PAR.I-IAMENT AT 9.15 AM

NATIONAL ASSEMBLY
PRESENT
l. I{on. Williarn Kipkiror Cheptr-rtno, MP
2. Hon. Gladys Jepkosgei-Boss Shollei, MP
3. Hon. Isaac Waihenya Ndirangu, MP
4, Hon. Jennifer Shamalla, MP
5. Hon. Adan Haji Yusuf, MP
6. Hon. AIi Wario, MP
7 . Hon. George Gitonga Murugara, MP
8. Hon. Stanley Muthama, MP
9. Hon. Alice Muthoni Wahome, MP

Co-Chairperson

SEN.A.TE

PRESENT
1. Sen. Fatuma Adan Dullo, MP

2. Sen. Paul Kirnani Warnatangi, MP

3. Sen, Johnson Arthur Sakaja, MP

4. Sen. Aaron Cheruiyot, Mp

5. Sen. Naotni Jillo Waqo, MP

TN ATTENDANCE
1. Ms. Mary Chesire
2. Mr, Dan Mutunga

Co- Chairperson

Deputy Director, Senate Cotnrnittee Services

Principal CIerk Assistant, National Assembly

4, Mr. Jeremy Chabai
5. Ms. Lucy Radoli
6. Ms. Jernirnah Waigwa
7. Mr. Ronald Walala
B. Mr. Salern Lorot
9. Ms. Flalima Hussein
10. Mr. James Ngusya
I 1. Ms. Faith Makena

tr
Legal Counsel II, Senate

Legal Counsel II, Senate

Legal Counsel II, National Assernbly
Legal Counsel II, National Assernbly

Legal Counsel Ii, National Assernbly
Clerk Assistant iII, Nationai Assembly
Sergeant-At-Arms, Senate

Sergeant At Arms, National Assernbly

MIN.NO. JSCEL/O 57 ILOI1 PRELIMINARIES

Sen. Fatuma Dullo called the rneeting to order at 9.15 am ar-rd she recited a word of

prayer



MIN.NO. JSCEL/05812017 ADOPTION OF THE AGtrNDA
The agenda was proposed by Sen. Aaron Cheruiyot ancl seconcled by Hon. Jennifer
Sharnalla.

MIN.NO. JSCEL/05912077 CONFIRMATION OF MINUTES
fhe firinutes of the Ittto l5tl'sittings were confinned as a true record of the proceedi,gs
as outlined below-

' I't Sitting confirtnecl by Sen. Aaron Cheruiyot ancl secolded by Sen. Je,,ifcr
Sharnalla

' 2nd Sifting confirmed by Hon. Alice Wahorne and seconcled by Sen. paul Wamatangi
' 3'd Sitting confirmed by Sen. Paul Wamatangi ancl seconded by Hon. Adan yussuf
' 4't.'Sitting confirmed by Sen. Johnson Sakaja and seconded by I-lon. Isaac Waihe,ya
--s!lSitting-eonfirmeel-by I-Ion-Geor.ge Gitonga and-seeoncled-by-Sen.-Aaron-Cher.uiyott
r 6tlt Sitting confirured by Sen. .lohrrson Sakaja ancl seconded by Hon. Glaclys Shollei
' Jt'Sitting confirtned by Sen. Naorni Jillo and secondecl by Hon. Jennifer Sharnalla
" 8'l'sitting confirmecl by Hon. Gladys Shollei and seconcled by Sen. Aaron Cheruiyot
' 9'h Sitting confirmecl by Sen. Aaron Cheruiyot and secolcled by I-Ion. Isaac Waihenya
' 10tl'sitting confirrned by Sen. Johnson Sakaja and secondecl by Ho,. Adan yussrrl'

' 1 l'r' Sitting confirtned by I-Ion. Isaac Waihenya and seconded by Sen. Naorni Jillo
' lztt' Sitting confirured by Sen. Aaron Cheruiyot and seconcled by FIon. Je,,ifer

Sharnalla

' i3th Sitting confirrned by Sen. Aaron Cheruiyot and seconclecl by I{on. Gladys Shollei
' l4'l'sitting confirmed by Sen. Naomi Jillo and secondecl by I-1o1. Jeniffer Shamalla
' l5tl'sitting confirtned by and secondecl by Sen. Johnson Sakaja a.cl I-Io,. Gladys

Shollei

MIN.NO. JSCEL/06 O /2077 MATTERS ARISING
On the 9'r' of October, 20ll tninutes Members recomlnended that provisiops of Article 2
of the Constitution of Kenya be incluclcd.

MIN.NO. JSCEL/O61I7OI7 CONSIDERATION AND ADOPTION OF,

THE DRAFT REPORT ON THE
ELECTION LAWS (AMENDMENT) BILL,
NATIONAL ASSEMBLY BILLS NO. 39 OF
2017 AND THE ELtrCTIONS LAWS
(AMENDMENT) BILL, SENATE BILLS
NO. 3 0F 2017

Metnbers were taken through the report and confirrnecl that the arnendrnents clone to
Clauses 6, 8 and 9 vvere correctly captLrred in the report.



The report was adopted having been proposecl by l{on' Jennifer Shollei' MP and

secondecl by Sen. Johnson Sakaja, MF

MIN.NO. .ISCEL/062 I2OL1

There \,vas no any other business

ANY OTT{ER BUSINESS

MIN.NO. JSCEL/O 631201,7 Z DATE OF THE NEXT MEETING

The Joint Sittings were concludecl.

a t..0.

\'\

. 
HON. WILLIAM CHEPTUMO, MP
CO-CHAIRPERSON

I ZQ IT
DATE

- srrv. r'aruMA-AD AN DULT 0, IWP-' - " ---'
CO-CHAIRPERSON





MINUTES OF THE 151'H JOINT SITTING OF THE SELECT COMMITTEE ON
ELECTION RELATED LAWS OF THE NATIONAL ASStrMBLY AND THE
SENATE HELD oN MoNDAy, 9''{ ocroBER, 2017 IN COMMITTEE ROOM 9,

yAIryj:A*LIAHH#l*3..?gy--_.**=_==,*=_*.=*-_ 
__..,*.=,,=_ __._* __*_**
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Co-Chairperson

SENATE
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3. Sen. Johnson Arthur Sakaja, MP
4. Sen. Aaron Cheruiyot, Mp
5. Sen. Naomi Jillo Waqo, MP

Co-Chairperson

APOLOGIES
1. Hon. Stanley Muthama, i\{P

IN ATTENDANCE

2. AzIr. Dan Mutunga
3. Ms. I(avata Musyoka
4. Mr. Jeremy Chabai
5. Ms. Lucy Radoli
6. Ms. Jernirnah Waigwa
7. itzL'. Ronald Walala
8. Mr. Salern Lorot
9, Ms. Flalirna Hussein
10. Mr. James Ngusya
I 1. Ms. Faith Makena
12. IvL'. James Macharia
13. Mr. Washington Otiato
l4.Mr. Roche Mariko

Principal Clerk Assistant, National Asserubly
Clelk Assistant II, Senate
Legal Counsel II, Senate
Legal Counsel II, Senate

Legal Counsel II, National Assembly
Legal Counsel II, National Assernbly
Legal Counsel II, National Assembly
Clerk Assistant III, National Assernbly
Sergeant-At-Arms, Senate
Sergeant At Arms, National Assembly
Media Officer, National Assernbly
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MIN.NO. JSCEL/05212017 I'RELIMINARIES



The sitting's proceedings cotlutencecl ztL 12.21 pur ivith a worcl of prayer lrom se,ator
Faturna Dullo.

MIN.NO. JSCEL/053/2017 ADOPTION OF TI{E AGBNDA
TIte agenda was adoptect by consensus.

MIN.NO. JS CEL/05 4 /2017 CONSIDERATION OF THE REPORT OF TH}I
JOINT SITTING
report and rnade tlie following observations_The Sitting was taken through the

l. That in addition to the reference to a llewspaper. advert having been placed in the
newspapers theie was neecl to inch-rde that proceeclings of the Select Comntrttees were
aired live by various niedia holrses with nation-wide coverage

?; QLrantify-the nurnber o f-ora I pres entati ons--and wd tten - rn em oran b d a-sr"r hrn itted
incl r-rding r,vliich categori es of stakeholders

3. Add subrnissiorts tnacle by I-Ion. Priscilla Nyokabi, I-Ion. F-lore,ce I(a.f uju, I-Ion.
Samuel Gichigi :rnd I{on. I(alernbe Nclile.

4. Itefer Lo Petttiott Nuttber 468 of 2017 - Ifutiba Institttte vs. Prestdency Delivery (Jntt
and 3 other case that was stiil pencling in courL, in paragraph I79 of the report.

5. Add subrlissions by Ms. Ebby Wangatia fi'om Bungoma-County on the referenceto
any action being taken against IEBC staff shoulcl be r,vithin tire provisions of the
constitr-rtion.

6. Add sr-rbmissions by Mr. Edr,vatd Githaiga, Chairlral, Nairobi Branch, National'YouLh CoLurcil of I(enya thal supports the aurenchnents ancl opposes extra-
constitutional methods to bring reforms.

l. Atrend paragraph 202 as follows: Indepenclent Electoral and llotmclcties Comntission
vs Maina l{iai & 5 others, Civil Appectl No.l05 of 2017 [Maina l(iai CaseJ a r.r-rlipg
was given that that affectcd the electoral process thirty five (35) ctays before the
election.

8. In Paragraph 203 iuclude the submissions rlacle about the ternperatures bei,g high
9. In Paragraph 204 iuclucle sr-rbmissions macle by the daraka Wo,ren Center

Community Based Organization a \,voman's groLrp lhroLrgh Teresia Mwangi op
proLcction of women against gender-basecl rriolence which is usually 1.o,i-rpunt
whenever there are election clispu[es.

l0.Recasl paragraph 253 as fbllor,vs: With respect to the structule of other constitr-rtional
cotltnissions, the Comrnittee observed that for example, in the Parliamentary Ser.vice
Act No. 10 of 2000, the terur "chairman" is clefinecl to include the vice-chairrran or
any othcr member of the Comrnission when clrscharging the furnctions of the
chairman. Sirnilarly. in the Jr-rclicial Service Act, No. 1 of 20tl, the tcrm
"Chairperson"is defined to inch-rcle Lhe Vice Chairpelson or arly other rner.,,ber.ol'the
Comrnission when discharging the functions of the Chairperson. The proposecl ner,v
definition of "chair.petson" therefore is in line rvith the general organization strurcture
of other Constitutional Cournrissions.



clefi*itio, of ,,chairperson" tirerefore is in line with the geueral crganizatiotl structiLre

of otlter: Coirstitutional Cotntlissions.
11. A*reLrd clause 3 reconrnendation (c) as follows: notwithstancling the qualificatious iil

section 6(1) of the lllections Act, 2oll,the vice-chairperson oL a nte[rber does Lrot

have to posSeSS sirnilar qualifications as the chairpersoll.

12. Ainend clause 6 observaticirs to include
(i) deyvery of thc tabulated results to the Constituency Tallying Centre ancl National

Tallyilg Centre.. Ilclusion of the phrase "physically deliver" properly obligates the

co*rinissiop to ensur-e the physicai delivery of tabulated t'esults to the irlational

Tallying Centre in addition to the electrcnic transinission of results.

(iy' Further, tt. oommittee obser:ved that there is need to provide for the Corntlission to

verify that the results trairsmitted uncler section 39 arc an accurate record of the resuits

"orni"d, 
tabulated and announced at fic respective polling station. In additior-r, there

i, G"J to give discretion to the Comrnission to establish a mechanism lbr the live

strelning Jf results as announced at polling stations for purposes of public

infonnation'- 
-

13. Ame,d Clause 6 of ttre obselation as foliows: Chairpersoir of the Commission needs

to be etnpowered
14. Amend clause g of the biil by deieting the clause hence retaining section 44A as it is

in its present fom in the Electioirs Act'
L5.In Clause 11 j,,r.lude the following: There is need to enhance the penaity so as to deter

inernbers or sLalf of the Commission and any other person who has a legal obligation

to perform certain duties rvith respect to the electoral process fiorir failing to discharge

their duties in larv.

M{N.NE. JSCE,L/os 5I2OI'I CONSIDtrR.AT'ION MINUTES

This was defened to the foilowing day.

MXN.NO. Jsctrtr-/0s 612017 DATE OF THE I{EXT ItIIEETIh{G

The meeting was adjourned at2.58 pm. Date of the next meeting will be commuiricated

by no CE

HON. WILLIAM O, IVIP, S[IN. FATUMA ADAN DULLO, MP

N C AIRPERSON D PI]TY
MAJORTTY LEADER.

\rr ),:r .v'l
--r) (\ ).:r

DATE DATE





VIINUTtrS OIT THE FOUIi.TEENTI{ JOTNT SITTING OF THE SBLECT
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I4. Ms. Fiona Musili
15. Ms.Faith Makena
16. ML. James Ngusya
17. Mr'. Jolur Mungai
I 8. Mr. Joiur Mungai
19. Mr. Roclgers [(ilugya
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.l l. Mr. Sirnon Maina
22.Mr, Mariko Roche
23 . Mr, Lawerence I(asungi
24.Ms. Dimah M. Munene

Researclr Offi cer.. National Assembly
Sergeant At Ar.ms, National Assentbly
Sergeant At Alurs. Senate

Sergeaut At Amrs, National Asseurbly
Sergeant At Anns, National Assembly
Audio officer
Audio officer
Support Staff
Support Staff
Sullpolr Sraff
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VI IN.NO. JSCtrL/04 8I2OI7 PRELIMINARIES

- - 
-llr': 

me-eting collrnellcecl wjth a worcl of playqL fi'orn Seuator Fntuma Dullo a,cl

MIN.NO.JSCEL/049 tz0r7: coNSIDERATION r\ND ADoprloN oF THB

PROPOSBD AMENDMENTS TO THE ELBCTION
LAWS (AMtrNDMENT) BILL, ?OtT

The Conunittee considerecl ancl acloptecl the follor,ving arnenclinent to the Electio,s
(Arnendrnent) Bill, 20Il.

CIause 2

The comr-rittee proposed an arnendurent to clause 2 as follows

That ClaLrs e 2 of the bill be atnendecl by cleleting the ploposecl clefinitio, of cSairperson
and sub.stituting the.efo. the following new definition-

"Chait'pet'son" lneans the chairpclson o[ the Conimission appoiltecl in accorclance rvith
Article 250(2) of the Constitirtion or tlie vice-cliailpersoll or. a lvle,rber. of ttre
commission when discharging the functions of the chairper.sor.r.,,

Rationale" There is ueecl to provicle explessly for the l11appel irr r.vhicS t]re affair.s of the
comrnission lvill be rutt to ensure there is no vacuuur in Ieaclership arcl co,tinLrity i, the
affails of the Comntission. The mischief that the Bill seeks to cure is not simply i. the
definition of the tctttt "chail'person'' bLrt in light o1'the porvers of the chairperson as the
retumiug officer in the presiclential election. The functious of tlie chair- ar.e .ot or.cli'ar.v

2lPage



an(1, therefore, theie niirst be ait express provision for the vice-chairperson or a tnembct

elected by other urerllbors, to act as the chairlterson.

Article 259(3Xb) of the Constitr-rtion provides that-

"every provision of this constittttion sh.ctll be constrtLecl accorcling to the doctrine

o.f interpretciliort thctt the lcnv, is cLltvctl,s speclcing cLncl th.erefore an1.otlg other

things... cutlt ys|br.nce in thi.t constittttion to ct stcrte or otlrcr pttblic ffi.ce or

fficer, or ct perso;r holcling strch cm ffice, inc[LLdes a reference to the persotx

ctctittg in or othert,ise petforming the functiotts of the ffice at cuzy pcu'ti.culur

titl'te " .

Furtlrer, sectioll 45 of the lnterpretation and General Provisions Act, Cap 2 Laws oi

Kenya which govenls the construction, appiication ancl interpretation of wlitten larv

pr ovicles as follor,vs-

"in this Act cmc{ in crn.y other yvritten law, instrtunent, tvarrcutt or process o.f any

lcind, ct reference to ct person holding an o.ffice shcLll incltLde a reference to ctrt.tt

personfor tlte titne being lcnufiilly discharging theftm.ctions of that ffice".

Both the Constitution and the Interpretation and Geuet'al Provisions Act therefole provide

for the continuity in the leadership and management of state and pr-rblic offices.

The structure of other constitr-rtional Conunissions also supports the atnendment. With

respect to the Parliarnentary Service Act the tertn "chairtt-iatt" is defined to inclLrcle the

vice-chainlan or any other inernber of the Conunission when discharging the functions

clefinecl to include the Vice-Chairpelson or any other uetnber of the Cotr:nission when

clischalging the ftinctions of the Chairperson. The ploposecl new definition of
"chairperson" therel'ore is in line r,vith the general organizatiou strLtctttre of other

constitutional Cotruliss ions.

it is iruportant to note tliat the Vice-chairperson is acting and is not the substantive holder

of the office. It is a temporal tneasLlre to ensure that there is no impeditlent to tl-re

efficient running of the a{ irs of the Courmission. The proposecl new definitionuses tlr,;

worcl "n1ember" instcacl of the rvold "pcrson" rvith respect to u,ho else tnay act it'r

chairperson in the absence of both the chairpelsoll ancl the vice-chairpel'son. The tertrr

"member" is a more appropriate and clear tertn as it has been defined in the Act to ll-Iean

"a nlenlber of the corltnission"

Clause 3
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The Comniittee prolloseclarr amenclntent to clause 3 as follows-

That ciause 3 of the bill be cleletecl and sLrbstituted thelefor the follor,ving ner,v claLrses

3. The lnclependenl Elecl,oral ancl BoLrnclaries Coniutission Act, 201 I is antended in
sectiotr 7 A by inserting the followiit-9 new subsectious inunecliately aftel sub-section (3)

''(4) Whenever a vacarlcy occlrrs in the ofl.rce o1'the chairpelson,
the i,ice-chairpelson shall act as the chairperson and exercise tlie
powers and responsibilities of tlie chair'ltelson r-rntil such a tlrne as

the chairperson is appointed.

(5) Mrere the positions of chairperson and vice-chailltel'son are
vacant, a tnetnbet'elected by ruembers of [lie Cornrnission sltall act
as-t lie-c lra i rp erso n a ntl-exelc i s e thel o r.v ers-anrrl res p o-rm b i I i
the chairperson until such a time as the cl-rairperson is appointecl.

(6) The plovisions of section 6(l) shall not apply to the vice-
chairperson ol'a member acting as chairperson under this section.

3A. The Inclependent Electoral and Bor-rndaries Conunission Act, 201 I is
aurencled by inserting the follorving ner,v section iurrnediately after section
7A

78. "(l) Wheuever' the chairpelsou is absent, the vice-
chaitpelson shall assLure the duties of the chairpelson ancl
exercise Lhe powers ancl lesponsibilities of the
chairlterson.
(2) Where the ch.airperson and the vice-chairpel'sol1 are
absent, tuembels of the Courrnission shall elect fr'our
aurongst therlselves a tneurbel to act as tlie chailperson
and exercise the powers and responsibilities of tlte
chairperson.

(l) The provisions of section 6(l) shall not apply to the
vicc-chairpersoll ol a rneurber acting as chait'pelson uncler
this section.''
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Rrttionctl.e.. Because of the lature of the ch-rties of the chairperson, qulalifications in [aw

r,vor-rlcl be esseltial.'fhe electoral pl'ocess is teurperecl ,,vith nurl'lerous legal instrutneuts

anct processes. For instance the Scconcl SchectLrle to tire Elections Act whicil establislies

the Illectoral Cocle oi'Concluct Ilnfolceinent CornLnittee requires that the chairperson of

the coruurittee be a persorl qualifiecl to holcl tire office of a jucige of tire Higii CouLt' In the

present courposition of the Con-irlission, only the Chairperson of the Corlrnission is

qLralifiecL to be the chairperson of that Committee'

Wliile the secretariat to the coiuinission rnay give the chairperson guiclance on legal

,rattets, it is an aclclect aclvantage for the chair to have extensive experience in thopractice

of law. Cornparable constitLrtional commissions provide for higher cl-lalil'rcations fol the

chairperson yis-d-r,rs tl're other rnernbers of the Commission. in the Ethics and Anti-

Co,-Lrption Collnission, Teachers Selvice Commission, Cotutuission on r'\cirninistrative

Justice, National Gelcler ancl Eqr.iality Coriunission, I(enya National IJutnan Rights

T- Coi,idrt-sioh and-thre-National-Land-eormnissiol-provicle-for-the clrairperson-tohave at-
Ieast fifteen lrs2rrr' expelielce in the applicabte fielcl and meubers to havc ten years'

experience.

While it is appr.opriate to expressly provicle for the chairperson of the Conunission to be a

pelsotl qualifieci to be a Sr-rprerne Cor-rrt justice, the vice-chairperson or a tnetnber r'vho

acts i* the stead of the chair neecl irot have sirnilar quatifications as th.e chairpet'son.

With regarcl to ,,vho rnay act in the absence of the chairpetsou, there tnust be a clear

clistinctioir betu,een the terrn "absence" ancl "vacancy". Sectior-L 74 of the IEBC Act

r.ovicles for tirasituations in which a vacaucy arises and lhe proqedur-eJor the
reser*l

filiirig of the vacal1cy. It hovrrever cloes not speak to r,vho tnay act as ersoll

before the filting of the vacancy. This wor-rld poteltially tead to the sarne vacuuil as that

createcl cltrrilg the abselce of tlie chaiipelsoll. Tilere is neecl tirerefore to ledraft the

proposecl new sections ]A ancl lB to provicle for petsotts who slr-all act as chairperson lll

the event of the abselce of the chairperson the existence of a vacancy in tire office of the

chairperson pending the filling of tlie vacancy'

Clause 6

TIte Comntittce proposeclau atnendtnent to clalise 6 as follows-

That clause 6 of the bill be amcnded-

(a) in paragraph (a) by cleletirrg the ivorcls "anci manLlally transrlit" ancl strbstitutir-rg

therelor the r,r,orrls "trlnsmit alcl physically cleliver";
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(b) bV cleleting the llroposed neiv sr-rbsection (lD) and sLrbstitLrting thcr.el'or- the
following new sub-section-

''(lD) The Conrmission shall verit, tirat the resLrlts [ransntittecl Lrncler this
section are an accut'ate record of the results colrntecl, tabulated ancl

annoLrnced at the resilective polling station.,'

(c) in the ploposed new sr:bsection (lF) by cleleting the u,orcl "sllall" appear.ipg
imtnediately after the r,vords "Thc Comrnission" and substitutinq therefor the rvorcl
"ll'lay";

(d) deleting paragraph (d) anci substitr-rting therefor the following ncvv paragrapli-

"(cl) by deleting sr:b-section (2) and sr.rbstiruting therelbr the follorving new
subsection-

(2) Ihe 6[ni41et'sou uray-cieclare-a+anc,liclate e]ectecl-as-the-Presiclent-
before all the coustituencies have transrnittecl their lesults if the
Commission is satisfied the resr-rlts tliat have not been receivecl r,vill
not aI'fbct the result of the election."

RationcLle.' The phrase "tnanttally transt-nit" is not clear as to the t1,pe of aclclitio,al
transmissiou of results required under tlie Act. InclLrsion of the phrase "physically"
deliver properly obligates the Courinission to ellsllre the clelivery of the physical copies of
the results to the National Tallying Centle in aciclition to the electronic tlar-rsrnission of
results. Further, the amendtnent to delete the ploposecl snbsection (lD) to provicle tliat the
Conrrnission shall velify the results transmitteclunclersection 39 are an accurate record of
tlte resr-tlts counted, tabLrlated and arLnouncecl at tlte respective pollilg statio'. T6e
aurendtnent fi-rrther seeks to give discretion to the Conunission to establish a urecliapisur
for tlie live-stleaming of t'esults as amourlcecl at poiling stations for pnr-poses of pLrblic
information.

fhe atneucltnent also seeks to allow the chairpersoll of the Cornnission to cieclare a

candidate electecl as the President befole all the constitnencies harre transurittect theiL
reslrlts if tire Comnlission is satisfiecl the resr,rlts that have not beeu receivecl r,vill *ot
affect the resurlt oI the election.

Clause 8

Tlie comrnittee proposed an arnendment to clar-rse 8 as foilor,vs-

That clar-rse 8 of tlie Bill be aurended by cteleting clar-rse B.
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Rctt.i6ncrle. TlioLrgh tire proposecl anrenchnent to sectioir 39 ltrovictes 1'or both electronic

alc[ uranuzLI trapsprission (through pliysicat clelivery of foriirs tabLrlating |estrlts), it is still

ieceSSil.y to pr.ovicle for the setting Lrp of a compleruentary ureclianistn to etlsute that no

etigible rroter wlio is registerecl is left out of voting or resLrlts cannot be tlansmitted

because of an electronic failure of a systern.

C'lause 9

The Cornruittee proposed an arnendtnent to clause9 as follows-

That clause 9 of tlte bill be anenclecl b1, cleleting the Section B3 and substitr-rting tlierefor

the following new section--

83. (1) A Cor-rrt shall not declale an election void for non-

coprpliance'with any written lar,v relating to that election if it appeats

that-
(a) ttie election was conclucted in accordance with the principles

Iaici clor,vn in the Constitr-rtion and in tlr:'i written Iaw, artcl

(b) the noncornpliance clicl not affect tlu: L esult of the election

(2) Pursuant to sectiou T2 of the Interpretation and General

provisiols Act, a forn prescribecl by this Act or the regulations ilade

thereuncler shall not be void by l'eason of a deviatiol frotl the

reqr-rirenents of that forin, as lor"rg as the deviation is not calculated to

rnislead.

Rationale: It is necessaty to amencl section 83 of the Elections to provide that for an

election to be invaliclateci, a petitioner mnst prove that there was non-cotn1:liance with the

lvrittel law ancl the colstitrition ancl that tire non-compliance affected the result of the

election.

TIre Suprerre Court (in Ruila Odingu & Another v IERC & 2 others Presid.entiul

petition No. I oJ'2012), founcl that the use of "or" is clisjurnctive and therefbre anelection

,ray be i.valiclatecl if a petitiorler ploves either that there was lloll-cotrrpliance with the

larv a.cl neecl further cleLlonstlate that tlie non-cornpliance aft'ected the result of the

election. In reaching this decision the court observed that-

"the Legislcttur.e in irs wi.sdont chose the vvorcls in Sectiott Bj of the

El.ecti.ons Act cutcl i.n leeping to orLt'octth, vve crttrtrot, to plcLcate any side of
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the polilicctl clh'icle, ctlter, ctntencl, rectcl i.n.to ot' irt cy,6) r,t)cs) ctt'/br i t
nteaning to be attribrrtecl to thcrt .secti.ott,'.

It is tlterelbre rvithin Parliament's purvieu, to amencl sectiol 83 to re,cle' t5e trvo
conclitions conj unctive.

Tlie proposed atnendment renclers the two conclitions conjunctive. In effect, a petitio'er.
would be reqr-riIed to de[rottstrate non-compliance with the law as well as the effect of
the non-cornpliance on the outcome of the result. Ltcleecl a conjunctive rencler.ing of tiie
pLovisions of section B3 is replicatecl across the courmon,uvealth incl-rcling i, Nigeria,
Glrana, Zarnbia, Tanzania and Ugancla. ,

Clause 10
!

The Corrunittee llroposed an amendment to clause l0 as lbllol,vs-

That claLrs. io u" amencled ln itie propor.,t *w secrion ;r64 b), cleteting subsection I
Rationale: Frotl the public participation exercise conclucted. inclivicluals ancl
organisations such as the Kenya National Courrnissiorl ol1 Fluman Rights, the Law
Society of Kenya and the Catholic Justice ancl Peace Corn-ruission Parliaurentary Liaison
Desk highliglited the issue that the proposecl provision lirnits the rights of per-sons to vie.
for elective office contrary to Article 38 of the Constitution whiclr. provicles-

(l) Ever1, cittzen is.fi-ee to m.clce pol.ittcctl choices, vtlxi61, inclucles the righ.t_

(a) to.fornt, or parti.cipate irfo,,ti.rtg, ct politicctl pctrty,-
(b) to pcu'ticipctte in the acti.ttities oJ,' or reu'r.tit ment.bers.fbr, ct politicctl pctrttt,.

or
(c) to ccurtpctigtt.for a politicctlpcu"tlt or cctl$e.

(2) Etter'); citi.zen has the ri.ght to .free, fcir ancl regular electiorts basecl on
Lmiversal suf/i'age attcl the.free expression oJ'th.e vvill of'the electors.for-

(a) cuq' elective pttblic body sv o.ffiru establi.sh.ecl uncler this Constitution; or
(b) cun, o./fi.ce o.f ary; poli.ticctlpcu'ty of'wltich the citizen is a mentber.

(3) Evet'), aclult ci.ti.zen ha.s the ri.ght, with.out Ltnrectsonable restriction.s-

kl to be register.ed as ct voter;
(b) to vote b.); secret ballot irt ctnt; electiott. or refbrenclutrt,. ctn.cl
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(c) to be cr cctncliclctte .for publ.i.c ffice, or ofJice vv'ithin ct politicrLl pct.t't..t; ctf'

whi.ch the citizen is ct mentber cutcl, if'el.ectecl, to h.olcl offru.

Clause 11

The Cclinmittee ploposecl an atnencltuent to clause 11 as follows-

That clalse I I of the bill be amended and substituting therefor the foJlorving new

clause-

1L. Section 6 of th.e Election Offences Act, 2016 is amended in the
closing statement by c{eteting the rvords "one million shillings. ot' to
iniprisonment for a tet'ul not exceeding three yeat:s" and sr-rbstittrting
therel'or the words "two million shillings or to irnprisonment for a tertl
not exceecling five years".

Rationale: The offences proposecl to be introduced tluough an atneudtnelt of the

Electiols Offences Act are already coucirect in section 6 of the Elections Offences Act

which pL'ovicles for offences by mernbers and staff of the Conllission. The atlendtneut

proposecl only enhances the penalty as set out in section 6 of ttre Act. The Supretne Court

tn Raila Odi.rt.gu & Another v IEBC & 2 others Presi.denti.al Peti.ti.on No. 1 of 2017

rnacle thc following observations with regard to certain presclibed fonns-

The Cottrt notes .further that from the report on Fornts 348, tlte Registrar out

rightly ntade cm obsert,ctti.on tl'rat some o.f the .fornts were photocopies, carbon

-copt-essnd-noJ sigaed. tlud ottt-pf the-2-91 Jbrry$, 56 gli4 not have tlte vvctterntarlt

.fbatw,eyvhile 3l did not becu'th.e serial ntunbers. AJurtlter ) vvere not signed crt alL

cuzcl 2 v,ere only sta.mped by the returning ffi.cers but not signed. In addi.ti.ott, ct

fi.u-ther 32 Forms yttere not si.grzecl by agents. The above incidences are singled out

since they are inciclences u,here th.e accotuttability and trcutsparency of the.fbrnts

are tn cptesti.ott.

Enhancernent of the penalty therefore will act as a detert'eut for tnetnbers of the

Cornurission, st:rff of the Comrnission and any otliel person u'ho has a duty to perforrn

certain dr-rties wrtir respect to the electoral process fronl failing to dischalge their clrrties.

of a systenr
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NIIN.NO.,ISCEL/05012017 : COMIVIITT'E,ES' RESOLUTIONS

The Comrnittee approvecl all the amenclnrents and clilected the secletariat to inch-rcle the

sanle in the linal Conturittee report ol1 tlre consicleration of tlie Electoral Larvs

(Anrenclment) bill, 20ll for consiclcration on Monday, g'r'October',2011 atl0.00arn.

IVIIN.NO. JSCEL/05112077: ADJOURNMENT AND DATE OF NEXT MEETING

Tlrere being no ally other bLrsiness the meeting lvas ad.joulned ail:30 pur to be convenecl

on Mouday, 9tl' October, 20 ll at 10.00am.

JION. NI qI{Et TUMO,_MP
CO-CIIAIRPE,RSON.

IVIAJORITY LET\DER

StrN. I.i\TUMA_ADAN_D U LL O,.IVIP
CO-C FIAIRPERSON/ DI], P UTY

ID4*' 
tq jro [agr t DATE,

ta (re 
l Q-c: t)-
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NIINUTES OF THE :I'I{IRTIIENTT-I JOINT SITTING OT THE SELECT
CON{MITTBES ON ELECTXON LAWS, 2OI7 OF BOTH TI-IB NATIOJ'.IAL
ASSEMBLY AND'rI"tE SENATE I{ELD ON SUNDAY Bftr OCTOBER,2017 IN
TI{E OAI( ROOM, WINDSOIT GOLF I{OTEL &COUNTRY CLUB AT 2.OO PNi

PRESENT - NATIONAL ASSEMBLY
I. Hon. Wiliiarn Kipkiror Cheptutlo, MP

2. Hon. Gladys Jepkosgei-Boss Shollei, MP

3. Hon. Isaac Waihenya Ndirangu, MP

4. I-lon. Jennifer Shamalla, MP

5. LIon. Adan Haji Yussuf , MP

6. FIon. Ali Wario, MP
7. Hon. George Gitonga Murugata, MP

8. f lon. Stairley Mr,rtharna, MP

--g. 
tl,,n. A-lice Muthoni Watro,n., MP

PI{IISENT- SENATtr
l. Sen. Faturna Adan Dullo, MP

2. Sen. Aaron Cheruiyot, Mp
3. Sen. Naomi Jillo Waqo, MP
4. Sen. Paul Kirnani Watnatangi, MP

5. Sen. Johnson Arthul Sakaja, MP

Co- Chairpersotl

Co- Chairperson

$

l. Ms. Florence Abonyo
2. Dr. Jolrnson Okelio

3 Mr. Daniel Mutnga
4 Ms. Emmy Chepwony

5. Mr. Sarnuel Kalama

6. Ms. I(avata Mr-rsyoka

7. Ms. Flalirna Hussein

8 Vls. Jerniinah Waigwa

9. Ms. LucyRadoli
t0 Mr. Jeremy Chabari

I1 Mr. Ronald Walala

12. Ms, Doreen l(arani
13. Mr. Salerir Lorot

Dilectol Conulittee Services, National Assembly

Ag. Director Legal, Senate

Principal Clerk Assistant, National Assembly

Principal Clerk Assistant, Senate

First Clerk Assistant, National Assembly

Clerk Assistant, Senate

Cler[< Assistant, National Assernbly

Legal Counsel, National Assembly

Legal Counsel, Seuate

Legal Counse[, National Assembly

I-egal Counsel, Nationa[ Asserlbly

Legal Counsel, National Assembly

Legal Counsel, Senate
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14. Ms. Fiona MLrsili

15. Ms.Faith Makena

16. Mr. Jaures NgLrsya

l7.lvlr. John Mungai

lB. Mr. John Mungai

19. Mr. Rodgers I(ilugya
20. Mr. Er-rgine Luteslii
21. Mr,Sairnon Maina
22.Mr, Mariko Roche

23 . Mr, Lar,verence I( asr-rngi

24.Ms. Dimah M. Munene

IN ATTENDANCE

l. Ms. Ruth MakuthLr

2. Mr. Moses Kipkogei

Resealch Officer'. Natronal Assenrbly
Sergeant z\t Arnts, National Assembly
Sergearrt At Arnls. Senatc

Sergeant At Alrns, National ,.\ssembly
Sergeant At r\r'rns, National r\ssembly
Audio officer
Audio officer
Support Staff
Support Staff
Supllort Staff
Support Staff

INDEPENDENT ELECTORT\L AND B O UNDARII]S
coMMrssroN_(rEBC) __

Seniol Legal Counsel, IEBC
Legal Counsel, IEBC

MIN.NO. JSCEL/O4 512077 : PRELIMINARIES
The rneeting collllnencec[ witli a worcl of prayer fi'orn IJon. Glactys Shollei, Mp a,cl the
agenda of tlie meeting rvas adopted. 

*.

MIN.NO.JSCEL/04 612017 MEETING WITI-I TFIE INDEPENDENT
ELBCTORAL AND BOUNDARTES COMVTISSTOI$ (rEBC) _ \

The Co-chaifpersort infomred the ureeting that, the Cornrlittee r,vas colsiclerilg the
various ploposed aurencltnent to the Elections (Arnencln-rent) Bill aftel a successful public
hearing conductecl on the Bill. In palticular the Cornrnittee woulcl like to get sol11e
clarificatioll on a clause 6 ancl B of the Bill from the IEBC before it coulcl make clecision.

In their sr.rbrnission IEBC proposed the follolving aurenclments;

CIause 6

Tliat clause 6 be aruencled-

(a) in palagraph (a) by deleting the rvorcls ''ancl urauLrally transmit'' aucl sLrbstiLLrti,g
Lherefor tlie u,orcls ''transmit ancl ph1,5lga[[r, clelir-er.".
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Ratiolale.. The p5iii:;c "manually transrttit" is uot clear as to the type of additional

transmission oi. resllts reqgirecl uncler the Act. Inclusion ol'the phrase "physically"

cleliver properly obligates the Commission to ensure the clelivery of the pliysical copies of

the results to the National Tatlying Centre in iiclclition to tire electronic transmission of

results.

The Conrnittee cletiberated on this atnendtueut and agreed to it'

Clause 8

The Comrnittee cleliberateci on clause 8 ancl observecl that tlrere is need to delete the

proposed clause 8 for the following t'easons-

Though. the proposecl ainendrnent to section 39 provicles fol both electronic and inanual

..--tralulQtssion (tlgaUgh pbyglgl-d"-Liygty-9f fglmllabLrlating resuttt).-[ " stitl 
le::lsot vi: --

provicle for thb setting up of a cornplernentary rnechanistn to ensule that no eligible voter

who is registerecl is Left out of voting or results camot be transmitted becattse of an

electronic tailure of a sYstern.

MIN.NO. JSCEL/O4712017: ADJOURNMENT AND DATtr OF NEXT MEIi'I'ING

There been no a1y other business the meeting was acljoulned at 5.50 prn anrt to be

convened on Sunctay, Btl' Octob et,20ll at 6 '10 PM'

HON. WILLIAIVI CHEPTUMO, MI" SEN. FATUMA ADAN DULLO, VIP

CO-C I{AIRPERSON. -C ERS E
zuTY ADE

TT. lD\ ipj a: i r
,li
iqltp I?i: i i:DATE:
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MINUTES OF TI.Itr '!'WELFTTI JOIJ\T SITTING OI? THE SBLECT

COMN{ITTEES OI{ trLiiCT'ION LI\WS, 2A17 OF BOTF{ Tl{E NATIONAI.
ASSE]VIBLY AND TTitr SONATE I.IELD O}i SUT.IDAY 8TI{ OCTOBER, 2017 IN

TI.Ili Or\I( ROOM, \ iIfi'TDSOR GOLF I-IOTEL cQCOUNTRY CLUB AT 9.00 AVI

PR.I,StrNT - NATIONAI, ASSEMBLY
Williarn KipkiLor Chepturno, MP

Gladys Jepkosgei-Boss Shollei, MP

Isaac Waihenya Ndirangui, MP

Jennifer Shamalla, MP

Adan I{aji Yussuf , MP

Ali Wario, Mi'
George Gitonga Mr-rrurgara, MP

Stanley Mr-rthama, MP

I

2

3

4

5

6

l
B
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Hon.

Hon.

Hon.

I-lon.

Hon.

I-lon.

FIon.

Hon.

Co- ChaiLperson

Co- Chair pcrson

Flsn-AlieeJvl++thoni lVahornerMP- --

PRESENT- SENATE
l. Sen. Faturna Adan Duilo, MP

2. Sen. Aaron Cheruiyot, Mp

3. Sen. Naorni Jillo Wac1o, MP

4. Sen. Paul Kirnani Warnatangi, MP

5. Sen. Johnson Arthul Sakaja, MP

IN ATTENDANCE
1. Ms. Flolence Abonyo

2. Dr. Jolinson Okello

3. Mr. Daniel Mutnga

4. Ms. Emrny Cheprvony

5. Mr'. Sainuel Kalama

6. Ms. Kavata Musyoka

1. Ms: I-Ialima Hussein

B. Ms. Jemimah Waigwa

f . ivls. Lucy Radoli

t0. Mr. Jeremy Chabari

il. Mr. Ronald Walaia

t2. Ms.Doreen l(at'aru

[3. Salern Lolot

PARLIAMENT
Director, Committee Services, National Assembly

Ag. Director, Legal Selvices Seuate

Principal Clerk Assistant, NationaI Assembly

Principal Clerk Assistant, Senate

First Clelk Assistant, Natior-Lal Assembly

CleLk Assistant, Senate

Clerk Assistant, National Assernbly

Legal Counsel, National Assembly

Legal Counsel, Senate
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MIN.NO. JSCEL/042/2017 : PRELIMINARIES

agenda of the meeting r,vas adopted.

MIN.NO. JSCEL/0431201,7: CONSIDEIIATION oF THE SUBMISSI0N FRoM

TI{E PUBLIC I-IEARING ON THE BLtrCTIONS
LAWS (AMENDMENT) BILL, 2017

The Coffunittee considered tnatrix on the subrnission frorn the public on the Elections
laws (Amendment) Bitl, 2011 auc{ rnacle the followiitg observatio's ancl
l'ecollrrendations.

Clause 10

The Conirnittee agreed to delete section 86 A (2) of clause l0 of the anenclr,ents.

Rationale.' From the pr-rblic participation exercise conclucted, inclivicluals ancl
organisations such as the Kenya National Cormnissiol on I{urnap Rights, the Law
Society of l(enya ancl the Catholic JLrstice ancl Peace Comrnission Parliarleltary Liaiso,
Desk highlighted the issue that the ploposecl provision liurits the riglits of per-sons to vie
for elective offrce contrary to r\rticie 3B of the Constitr-rtion which provicles-

(l) EverS, citi.zen is fi"ee to nrctlce politicctl choice.s, wlzi.ch. incl.ucles the righ1-

(cl to.fornt, or partici1tate in.fbt.min.g, ctpoIiti.cctl pcLrty;
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(b) to pa,tici.pcLte itt tlte cLctit:ities o.f, or recrttit ntentbers.for' ct political pat'tt;;

ot'

(c) to carupcLi.gnJbr ct politi':trl partt; ot' cctuse'

(2) Ever.! citizen h.as the right to .fiee, .ftLir cutcl regulctr electiorts bused on

tutiver.sctl st(Ji.crye alcl the fyee expressi.on o.f'the will of the electors .f'ot'-

(cL) atry electitte lntblic bocly or of.ficu estctblished mtder this Constittttiott; or'

(b)curyfficeo.fctnl,pol.iticct!pctrtyoJ'l,t,hichthecitizenisctntember.

(3) Every ctcltLlt ci.ti.zen hcts the right, vvithotLt Ltnrec$ortobLe restrictiort'j- -

(a) to be registerecL as ct ttoter,'

(b) to vote b.1; .,ecr.et baltot itt cullt eLectiott or refbreltdtnn,. cmd

(c)tobecLccutcliclctteforptblicffice,orofiicevvithincLpoliticctlparh'of'
--illicn tl{e-cttEen is ct tttcntbbr t;ncl; if eteeted;to hold-office'

Clause 11

The Committee agreed that clar:se I 1 of tlie bill be atnencl by deleting clause li and

sr-rbstiturting therefor the following new clause-

Section 6 of the Election offences Act, 2016 is ainenclecl in the closing statement by

crereting the worcls ,,one *rillion shi[i,gs or to iinprisonrnent for a ter, not exceeding

t6r.ee )/ears,, and substiir-rting tl-ierefor the rvorcls "trvo million shillings or to itnprisontrrent

for a tettn nolaxceeding five ye4i's

Rationale.. The offences proposeci to be intt'och-rcecl through au antendrneut of the

E,lectio,s offences Act are alreacly cor-rchecl in sectio. 6 of the Elections offences Act

r,vhich pr.ovicles for offences by merlbers ancl staff of the coinl-nission' The atnendtnent

proposeci only enhances the penalty as set or-rt in section 6 of the Act' The Supretne Court

rn Rsira ocringu & Another v IEBC & 2 othet's presid.ential Petition No. I of 2017

macle the following observations with regarct to certain prescribed fofrns-

Th.e Cottrt notes .ftr.rther th.cLt .fi'om the report on Fornts 348' the Regisil'ay ottt

rigtttly ntac{e art obsert.,cttiott thctt sonte of the fornts vvere pltotocopies' cctrbon

copi.es ancl rtot s/gtecl. Ancl otrt of the 291 .fornts, 56 cticl not hcn'e the vvatet'ntcu'k'

.featureyvhi.le 3t cticl n.ot becLr th.e sericil nrunbet's. AfLLrther 5 vvere not signed at al'l

cutcl 2 tvere onll; stcunpecl b)' the rettu'rtirtg ofJlcers btil not sign'ed' In addition' ct

furtlrcr 32 Fot'nts trtere ttot signecL b1; agents' The chot'e' ittt:idences cLre singled out
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sin,ce tlte.t; at.e inciclences yvhere the ctccountrtbili4; ctnd tr.crnspat.et.tc.r; o/ rlte.for.rns
at'e in clLtestiotl.

MIN.NO. JSCEL/04412077: ADJOURNIVIENT DATE OF NEXT MEETING
There being l'lo ally other business tlre meeting was acl.joLrrnecl at I2.3gpur a'c[ to
reconvened on Sund?y, 8,l,October, 2Ol1 at 2.00pM

I{ON M CHEPTUMO, MP, SEN. FATUMA ADAN DULLO ,MPON RSON/ I)
MAJORITY LEADER.

--DA'fB: _'ia tQ... &.q.iz:
i
I

..-DA+E
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MINUTES OF THE ELEVENTH .JOINT slTflNC OF THE SELECT COMtvllTTEEs ON
ELECTION LAWS, 2017 OF THE NATIONAL ASSEMBLY AND THE SENATE HELD ON
SATURDAY 7TH OCTOBER, 2OI7 IN THE OAK ROOM, WINDSOR COLF HOTEL
&COUNTRY CLUB AT 2.30 PM

PRESENT - NATIONAL ASSEMBLY

1. Hon. William Kipkiror Cheptumo, MP
2. Hon. Cladys Jepkosgei-Boss Shollei, MP
3. [-]on. lsaac Waihenya Ndirangu, MP
4. Hon. Jennifer Shamalla, MP
5. Hon. Adan Haji Yussuf , MP
6. Hon. Ali Wario. MP
7. I-lon. Ceorge Citonga Murugara, MP
8. Hon. Stanley Muthama, MP
9. l-10n Alice MutllonNTahorne, MP

PRESENT- SENATE

1. Sen. Fatuma Adan Dullo, MI)
2. Sen. Johnson Arthur Sakaja, MP
3. 5en. Aaron Cheruiyot, MP

4. Sen. Naomi Jillo Waqo, MP
5. Sen. Paul Kimani Wamatangi, MP

Co- Chairperson

Co- Chairperson

t

IN ATTENDANCE

1. Ms. Florence Abonyo
2. Dr. Johnson Okello
3. Mr. Daniel Mr"rtunga

4. Mrs. Emmy Chepwony
5. Mr. Samuel Kalama

6. Ms. Kavata MLrsyoka

7. Ms. Halima Hussein

8. Ms. Jemimah Waigwa
9. Ms. Lucy Radoli

10. Mr. Jeremy Chabari

i1. Mr. Ronald Walala
12. Ms.Doreen Karan

13. Mr. Salem Lorot

Director, Committee Services, National Assembly

Director Legal Services, Senate

Principal Clerk Assistant, NA
Principal Clerk Assistant

First Clerk Assistant, National Assembly

Clerk Assistant, Senate

Clerk Assistant, National Assembly

Legal Counsel, National Assembly

Legal Counsel, Senate

LegaI Counsel, Senate

Legal Counsel, National Arsembly

Legal Counsel. National Assembly

Legal Counsel, National Assernbly
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14. Ms. Fiona Musili

15. Ms.Faith Makena
,l6. Mr. James Ngusya

17. Mr. John Mungai

18. Mr. John MLrngai

19. ML. Rodgers l(lugya
20. Mr. Eugine l.r-rteshi

2l.Mr, Simotr ivlaina

22.Mr, Mariko ltoclle

23 . Mr, Lawet'euce Kasungi

24.Ms. Dimah M. MLrnene

Research Officer. National Assernbly

Sergeant At Arms, National Assembly

Sergeant At Arms. Senate

Sergeant At Arms, National Assembly

Sergeant At Aluts, National r\ssembly

Audio officer
Audio officer

Support Staff

Support Staff

Sr-rpport Staff
Suppolt Staff

M I N-NO. )S?WO39 /2O17:]-RELI Ml NARi ES

The meeting commenced with a word of prayer from Sen. Fatuma Dullo, MP and the

agenda of the meeting was adoPted.

MIN.NO. JSCEL]O4O/2O17: CONSIDERATION OF THE MATRIX ON THE
SUBMISSIONS FROM THE PUBLIC ON THE
ELECTION LAWS (AMENDMENT) BILL 2Ol7

The Cornmittee consiclered the subrrrission fi'om the public ou the Bill and rnade the

fol lowing observatious : -

Clause 7

The Conunittee observecl that clause 7 of tlte Bill -

(a) Proposes to arllencl subsection (5) of section 44 of the Elections Act to political

parties as a specifically identifiecl categoly of stakeholder and to give the

Cormuission a genel'al power to ruake legulations witl'r respect to the use of

technology. 'fhis is to ensule that thc Commission has the cliscretiou to plovicle fbr

the ilost apll'opliate urechanisurs for Lhe use of technology in the electoral

process. Further the arnendment cloes not preclude the Corimission ft'otlr

consurlting politicat parties as they are relet,ant stakeholders.

(b) SLrbsection (6) and (7) of section 44 of the Elections Act be deletecl as since

tlrese provisions were to be appticable to tire election held ott 8'l' August, 201,1 and

have ceased to have effect.;

(c) Subsection (8) of section 44 of tire Election Act which requrired tlie establishntet'Lt

of the tecluticaI courmittee on the Lrse of technology be deleted, in liue with the
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follorvrLrl, lrndings of the court in Ifunnetlt Otieno v Attornelt-General & ilrtotlte r
(Petitio rt No. 127 oJ' 20 l7).'lhat-

(i) the Lrse of general rvorcls sLrch as ''relerrant agencies, institutions or

stakeholclers'' leaves roor11 for inclLrsion of people expressil, excludecl b1,

Article 8B(2) of tire Constitr-rtion fi'orn rurming the affairs of IEBC, and the

courposition of the committee ancl the furnctions given to it thleatens the

strr"rctural independence of IEBC that is gualanteed by the Constitution;

(ii) Section 44(8) rnay be used to rnvolve govel'runental, political or other

partisan influences in the irnplt:urentation of the electronic electoral

processes contrary to Article 2,1't(.2) of the Constitution. OLrr finding

therefole is that the effect of ser;tron 44(B) contravenes Articles 88 and

249(2) of the Constitution with respect to the independence of IEBC, and is

---theref€r,e-unconst-i+r,tional, 
- 

-

Clause 8
The Coruuittee deliberated on Clar-rse 8 bLrt clid not rnal<e conclusive observations or
recornrnenclations and resoived to levisit it at a latel clate.

Clause 9
The Comlrittee deliberated on Clar-rse 9 and agreed to retain the provision that seeks to

anrend section 83 of the Election Act,201 I as contained in tire BilI.

The Committee resolved to invite the lndependent Electoral and Boundaries to appear

before it on Sunday B'h at 2pm for further engagement regarding the plopose-d

amendments.

MIN.NO. )SCEAj4| /2017: ADJOURNMENT AND DATE OF THE NEXT MEETINC

There en no any other business the meeting was adjourned at 6:30 pm to be

conv on Sunday, October 08, 2017 at 9.00am

HO . WILLIAM CHEPTUMO, MP, sEN. FATUMA ADAN DULLO, MP

CO.CHAIt{PERSON. CO-CHAIRPERSON/ DEPUTY MAJORITY
LEADER.

, I r^
\Q\ro la ic I ,ot,lc r""1.'"""DI DATEDATE: .
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MIh]UTES OF THE TENTH JOiI!T 5I]TINC OF THE 5ELEC]- COMMITTEEs CN

ELECTION LAWS, 2OV AF BOTH THE NATIOI{AL ASSEMBLY ITITID I.HE SENATE HELD

ON SATURDAY 7TH OCTOBER,2017 IN IHE OAK ROOM, WII{D5OR COLF }-IOTEL

&COUNTRY CLUB AT 9.OO AM

PRESENT - NATIONAL AsSEMBLY

Hon. William Kipkiror Cheptumo' MP
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l-lon. lsaac Waihenya Ndirangu, MP

l-lon. Jennifer Shamalla, MP
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14. Nls. Fiona Mr.rsili

15. Ms.Faittr Ma[<erra

16. Mr. James Ngursya

17. lvlr. John Mungai
I8.Mr. Jo.l:n Mr.rngai

I9. Mr'. Rod_eer.s I(ilLrg-va
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23 . IvIr, Lawerence l(asungi
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Research Officer., l..lalional Assembly
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Support StalT
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Support Staff

A4II!.NO. JSCEL/O36/2C17 PREI-IMINARIEs
l'he meeting comrlrenced with a word of pi'ayer fronr senatoi- Fatuma Dullo and theagencia of the meeting was adopted.

MrN.NO. )SCE|O37/2017 COI{SIDERATION ()I I-HE MATIIIX ON THE

SUBM|SSIOnN FRC)M I HE pUBLtC l-.lEAR|NC

lJ:t,.:,;,ti:Tjttee 
cot"siclerecl rhe subruission Ii'om rhc pLrblic anct made the fbltori,ing

Clrrrise 2

l ' There is need to provicle ibr the rnzrnrlel' in which the aflairs of the co*r,issio, r.r,ill
be run to ensure t'e.e is ,o vacl*r,r i, reader.srrip ancr coutin.it1,. The rrr,cr,io,s of the
cltaiI are not o|cliuary anrJ Litcrefore Lhere rnLrsl be an c.xilress provisio, Ior Lhe vice-
chair.pc[sol.t oI a rrernl.rc,r elcctecl b), o,,.,.l. ruenrbcrs. to act for the chairpersorr
corlrttiLtee otrset'r'ecl thzrt .'\r'Iicle 2.59(3Xb) o{'the ConstilLrLion provicles i.6at-
"evet'y 1tt'ot;isiorr of this cott.etitlttion shall be cotistrttc,rl accorclirzg to tl.te cloctritze o/.
inlet'pt'etatiotz tlzat the lavt' rs'crlvt'a),s'speakittg artcl tltet'e1'ot.e. at,.torg otltet. tlzittqs... cutlt
referetrce in this cottstittttioit lo ct stctle o, otlter ptblic rlffice or of/ict:r, ot.a persotl
holclittg st'rcl't ctn oflice, rnclttcles a reference ro tlze pet 

'ot.t 
ctcti,g i, or .tlterwise
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perfornxi.t'Lg tl'Le functiotts aJ ih.e olii.ce crl arN pcrriir:t.tictt' tirne". F:urther the

Iuterpretation of General Act Celp 2 Lari,s of l(ent,a (r.vhicli provicies J'or oonstiuction,

application and inter:pretation of'u,ritten Ins,) prorrides. at section z[5. tirat "in this Act

oncl itt ctr4; g11ru," ,1:riticn lavi, iit,ginuiteni, ;.t;(trrt:tilI ot'pt'oce.r,:; o.f'c.tut, kiizd., ct relereri.c:e

ttt ct per:;c.tn h.olcling art o.ffic:e s'hctll inciucl.e a referettce to at7, persot't Jbr tlrc tinze

being latt,fiillv di,sc:lturgiitg the ,fimctions o_f tlmt o_ffice". The Constitution ancl th,r

lnterpreiation ancl Generai Plovisions zi.ct tlrerefbre prorride fbl the corrtinuity in the

leader-ship and rnanagenrent rt1'state and public ofi'ices.

2. 'lhe Comtnittee fr-rrther took into consideration the structLrre and trend of otlrer

constitutional cqn!Ajqpiaus___44-d Obse[a-ed that _r,v-tlir -rc.qrerl to-Lhe--P-arlianrenlaly

Service Act the terur o'cl:aiim:ln" is cietlied to inciLrde thJ vicc-chainnan o. in, tlilrcr'

tnember t'rf the Corntuissiou r.r,hen cliscirarging the functions Lrf the chairrnair

Sirnilarly in tire Jucliciai Service Aci, the tenn '({lhairperson" is det'inecl to include

the Vice Chailpersc)n ot an\i otircr rnenrbel o{'thc Couimission v;hen discharging the

i'unctions o1'the C)hairperson. l-ir,.: plol:oser1 ner.i cl.eJinition of "chairperson" theLeltrre

is in line rvith the geirerai orgairization structure of other constitutional Comrnissions.

3. The Vice Chair is acting and is not the sLrbstantiai holder of the office. It is a temporal

lrnp lltlen c1 Iunnll1g O

the Commissioir.

4. Tire Committee horvever observecl that the proposed new definition of the term

chairp erson includes "suclt other Dersofi ttcti.fis fts cltairperson i.n the absence of
both th.e ch.ai.rperson and the yir:e-cit.n irperson.". This i rnltlies that eu11,sne elsc apart

fi'otl the tnet'nbers of the Coinmiss;ion could possibly act as chairperson. The

cornmittee therefore recoillmends that clauise 2. be amendec[ b1, deleting the rvorcl

"persoll" aud substitLrting thercfor i:he vi,ord "fttrt?tber". The teun "lrernber" is a

Inore api:ropriate and clear teL'rn a.s it has been del'tned in the Act to mean "rlentber of

the commission and inclLrdes the chairperson".
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Ciause3

t. In legards to tlre proposed cha.nges; irr tlie qualilications of tire chairper.son. the

Clottrtnittee obsen,ecl that [;ocausr: oi'illc nature ol tirr: cir-rties of the chairper.so,,

qualifications in lau, r'i,oulcl be esseuiial to the clischarge o1' t6e cluties of the

chairperson.'lhe electoral pt'ocess is teurperecl by numelous legal instrurne.ts ancl

pl'ocesses. For instance uncler the Second Schedule to the Elcctions Act the

Electoral Code of Condr:ct Enlbrcement Cornmittee requires that the chairperson

of the cotntnittee be a person clualilir',1 to holcl the otfice of a.iuclge of the Flj_eh

Court. In the present composition of Lhe Comrnission only tire chairper.son of the

Corninission is qLralified to be the chairperson o1'the coullittee.

Z. f .ite ecu.4tl.Lecreeoi::mencled-thatllrc clause-3 olflre Billbe-arnenclerl-by cleJe,ting.

paragraph (a) lvith the eft'ect that the qr-ralifications of the cSairper.sou bc retainecl

in theil presellt form in the Election.s Act. The Cornmittee hovvevet-I)l-opgses that

while the chairpersorl of the Cornnrission must be a persoir qualilied to be a

Supren:e Court justice, the vice-clr.riiperson or a member q,6o acts in the steacl ol.

the chair need not have sirnilar qualifications to the chairperson.

3' Irt regards to the proposed insertion of new lA lcl 18 op rvho nay act i' the

abseuce of the chaiq:erson, the Clorlmittee obser.ved tfuat there qrust be zr clear

distinction betrveen tl're the teun "absence" zu'Id "\,acanc),". Section 7 A o,i the Act

pl'e.sentl)/ provides for the situations in rvhich a vacanoy arises apcl the proceclure

for tire filling of'the vacancy. The Committee thelelbre recoltllrenclecl that the

proposecl new sections 1A and 1B bc rec{raflect to provide fbr persols r,r,ho shall

act as chairperson -
a. in the event ol'the absence of the chaiilterson ; or

b. in the event of a vacanc),in the oIftce oIthe chairperson penclirrg the filling
of the vacatlcy uuder section 7A.

Clause 4
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1' Article 250(1) contemplates ihal a constitutiona] conrlissiol przr), consist o1'at
least three anci not mot^e than nine ruembers. Section 5 r,i'ihe indepenclent

Electoral ancl Bounclar ies Act 1:rovicles that the Commissiol colsists of seven

metlbers of the Coirstitution. The quorLlur for the concluct of bLrsiness at ameeting

of the coilrnission is stipr-rlatr:ci as at least fivr: ureplbers. Thr: lgrnrliitee theiefore

observed tliat it rnay be possible fol the Cornmission to be cornprisecl of th::ee

tnembers and recotnmends thett clauLse 4 be retained in the for-rn it is.

Ciause 5

1' Clar-rse 5 is a legislative expr.ession oI the finclings of the courI ur.peter Solonton

Gicltira v IEBC & Attornelt-Gerr.e.t ql. (Petition Aro. 234 of 201/) where the cour.t

found that-

a. by enacting that the. persc,,.r.s tt,ho iomina.te oi i,rrtuperLdeni presiiential
cand[date shall not be ntembers of anlt political party, seciion 29 of the

Electiorts Act contrav-€n€dtlte letter ancl tlze spirit of Arti.cle 3B as reacltvith

Arttcle 137(1)(d) of th.e Constitr.tion. Sinzila.rfit, gy ertctcting tlzat the persons

who nontinate a prestdential. ccrnclidate shall be ntembers of tlz.e can.didate s

polttico"l parq), the same seclion carztrcntenecl tlte letier and. tlte spirit of
ilrticle 3B as readvvith Article 137(1.)k0 of the constittttion;

(,

(-.

satd sectiort. cott.trc:en.ed Article 27 o/' tlrc Constittttion. tltat enshri.p.es

fr e e clo m fr o nt d is c r i nt ina t io t t.,-

b; prottiding that ctll prestc{ential cancliclcttes stbtnit their Iist of 2000

st'tpporters from at least 24 cotutties to the Comtnissictn by Excel, the

lndependen.t Electot'al and Bounclaries Contntl.ssion trterrI cst,er.board. a.nd

pw"ported to unla.t'vfttlLv and utjr.t.stifi.o.bl.y restrict or lirni.t th.e. rights of sttch

candidates to exercise their poLitical. ri.ght.t ttncler the Crtnst:itr.ttion. Ifiirther

fi.n.cl that the sctid re.cpt.trenr.enl cloes n.ot rnee.t the JLtirness ancl reasonabili.e

test cts proviclecl.fbr ruuler tlrti.cle 24 of'tlte c'onstitLttiort..
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CIause 6

Merrbets oJ'the Courrnittee coirsiderecl the subtnission litrm the publir: on this r:iaus,:

but they clicl nrlL urake iln\/ corcretc obs;errrations btrL thcv tasl-ecl the secretarial tci lool<

al. tlie suburission from tire public and best praciice ancl aclrrise the Corlmittee at a

latel stage.

MlN.NlO. )SCEUO3B/2O17; Adjournmc-rrt and Date of next meeting

There been no any other business the meeting \^/as adjor.rrned at 1:30 pm to be corrvened

on Saturclay 7rr' October, 20.l7 at 2.3O PM.

HCN. WII.LIAM CHEPTIJMO, MP,

CO-CI_IAIRPERSON.

sEN. FATUMA ADAN DULLO, MP

CO-CHAII{PERSON/ D EPUIY MA.IORITY

LEADER.

DATE lc,J rc Jap t-r
.t

iclto l)o rt-"""r"DATE
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MIFIUIIIDS OF THE jqIN'trI{.lOiNT SITT'U\C OF TEIE SEtr trCrCOMMITTtrES
ON E[,E,CTXOI'{ LAIVS, 2017 OF tsOTH T'HE NATIONAL ASSEMBLY AND

THE SENATE F{E,LD ON THURSDAY, qI'Ii OCT'OBER, 2017 TN COUNTY

EiALL, MINI CT{A[\{EER AT g.OOPM

PR.trSBNT - NATIONAL AsSEiv[]]LY

1. I{on. Wjlliarn I(ipkiror Cheptumo, Mp

2. TIon. Gladys Jepkosgei-Boss Stiollei, NIp

3. I-Ion. Isaac Waihenya Nclirangu, MP

4. I-Ion. Jennifer Shamalla, MP

Co- Chairpet'soll

5. I-Ion. Ali alig-, r4
--6

1

8

9

Floir George Gitonga. Mr-ri:r1gara, M.P,

I{on. Alice Muthoni Wahorne, MP

IJon. Stanley Mutharna, Ivi.P.

Hon. Adan Haji Yussuf, IvtP.

PRESENT- SE}IATE

1. Sen. Fatuma Aclan Dr-rllo. r\{P

2. Sen. Paul l(imani S/amatairgi. iViP

3. Sen. Johnson Arthur Sakaja, MP

4. Sen. Aaron Cheruiyot, ivIP

5. Sen. Naonri Jillo Waqo, MP

IN ATTENDANCE

L ivls. Er:rrn), Chepll*io1),

2. Vl.r. George Gazenrtra

I\{EIVTBEITS OiT'TE{E GENERAL PUBLIC

(Attendance lis,i is annexed)

SECRETARIT.,:.

Principal Cler[< Assistant, Seuate

Senior Clerk Assistant, National r\ssembly

1



Clerk i\..;sisiant. liational Assembll,

Cler L Assistant. SjenaLe

C I cr 1,,',.,:s i sia n i..,.,1 zi 1.it_rr rzr I z\ssem b I 
_y

Cler'[t Assistarrt. Senatr:

Clerl< Assistant. Senate

Legal Counsel, National Asseurbll,

Legal (louusel ljcnate

Legai i t)rir1scl, iilational Asseurbll,

Legal CloLrnse[. irlational Assembll,

Resear lh Officer, National Assemblv

i 3. ivls Clare id onrbo - R esenlsl 1 Cfficer'. Senate

II4IN.NO. JSSCE L/ C _17, t?.01 7

The rneeting was called to order at 9:30pur

roLrnd of introdr-rcti ons.

The Co-chairs tnade rvelcotlecl all mernbers of the public to feel fi.ee a,cl rnake their

contribr-rtions on the bill

MIN.NO. JSSCEJ-/}33 I2$i7 SUIJMISSION OF' MITR{OII.AIYI}A FROM TFIE

IEBC ON TI-IE ELECT'ION I,AWS

(AI\4ENL)ME t{1') Br^t L, 20L7

'fhe cliairperson of the commission sr-rbmitted zr:, Iirllcllvs;
'[[rat-

zl) Clause 2-

the ivorcl '.such othcr' ivith the r,r,orcl -.Menrber.'

b) Clausc i - lvlaintain the qLralifications oI the C)hairpe;s9u as seI oLrt i1 [5o current

lzri'r. Thc provision of iz\ anci lB shourlcl be scen rvilhin Ltie corrtexL of'

z\rtrcIe 259(3) (b) of'the Cons{.ilLrtion.

3. Ivl'. Sarlruel I(alarira

1. N4s. Kavata ivlusl,oka

5. M.s. l'lalinra I'Jussern

6. Ivlr. Victor BeLt

1. Mr. Charles Ngatia

8. Ms. .lemimah Waigri,a.

9. Iv.ls. Lr-rc1, Radoli

10. Mr. Jereml, Chabari

t i. Ivlr. Saleni J-orot

I2.Ms. Fiona ivlusili

PiIELIi\,iINARIES

Tirereafier the Chairpersons aslceci for. a

be atncltded by re1;lace the rt'ord ''Person'' apltcarirr-q imur.cliatel,v aftei

)



c) Claurse 4- Pai'agraph. 5 - Rctain tirc qLrclrum at 5 rneutbers.

Atnenc[ Palagraph. 'l - io leac]: " [Jnle;;s' (::t tLncmiructts, clecisioit /s

reaclzecl, a decision on an)) ntatter bc/bre the Conunission shail be by

cot'tclu'rence of a sintple majot.i.ty o/'all fhe inembers.',

d) on clause 5 of ihe bill the coururission acceptecl the pr.oposal

e) (--lar-rse 6-need to replace the Amenclrnent o{'39(lC) (a) as follovss:

"Electronically transntit an.d 7sh1;,sica!ty daiiver the tctbulated results fot- cu.t

electionfrtr the presidentfrorn a polling statiott to the constittrcncy tallyingcentre

and national tallying centre.

Section 39 (2) of the Dlection Act imrendecl by replacing it as folloi* s:

" Befo,:e .4elgluirtt_ng__qnd jeclaring the__final L:esilts .4 an-election-+r.nder-
stibseblion 1,llzV Cctmitisiion shallJiat'e reZe'iied tlte fittysicattl, dAfit,et,et[i:esults

in riccordan.ce with tlze Act. "

Aruend 39 (1F) as follorvs:

"Tlze Conunission I\'[AY, r:stablish a tnechctnisnt .for the electronic clisplay of
provistonal results,, and tlze re.ttLlts so displalted shqLl be for pLLt.poses of pttblic

ittfornzatirsn on.lv and shall n.ot be the basis for a clecLaration bv the Conzntission.

0 Clausg T Uqe alTechrro1ogy Se-ction 44-No comrnent.

g) Clause 8- Corliplimentary mechanisi-n lor iclentification of Voters - section 44A-

ivlaintain cornp l eilentar5r mecltan i.s rn for res u l ts trans rn is s ion.

h) Clause 9- Non Courpliance r.i,ith tlie law (section 83) - Proposal accepted.

i) Clause 10- Certificate of court as to vaiiclit), of election Section 86- proposal

accepted however there is ueecl to plovide l'or [[re proceclure fol elections uld.er

Arlicle 138 (5) and i38 (8). Proposal 1o inclucle lhe procednre u,hele a canclidate

dies belbre the election is lielcl.

j) Cllar-rse i l on crirninalizaiio;r o1' laiiure or refuisal to sign results the IEBC. The

IEBC accepted the proposat.

)
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NqiN.NO.,iS,SCEL/O34 t2017 \,TAYFGRWAiTD

Mierlbels ach'isecl the IllllC to list all the polting starions ihat arc orll' co'erecl by 2C

so Lha[ it i'r'i]l be cleal thaL the GPIi locaticln wliere trarrsnrission occr.rr.s as officials

ltlovc in search ol'neti.r,or'l< is clear..

Tlie Chairllersoll oithe ilrliC urgecl Lhe CommitLee to consiclei'rnakipg a pro'ision lbr

display o1'provisional results on [[re screens.

I'lte IEBC rvas then invited ott a clate to be cornmLriricatr:cl [o theur as the Co*mittee
i'r't'ites its report so as to shadc nrole ciaritl'Lo tlie Conrnriil.ec on certain issues dr-rring

report rvriting.

MiilY.NO. JSSCI]L/03s tT0t7 I) .rrTE __ CtF__ THB_ __NEX'L h,Iimjlttltc

/rD.IOURNivlItNl'

The m ns \\/as ad joui'necl at 12.09aru. The nexl rueetin g u,ill oallecl on notice

HOFI. WILLIAM CFIEPTUMO, N{P, SEF{. IIAT{IMA ABAN D[-ILL,O, MP

.ep-cFtAIRi,iiSsoI". co- ERSON/ LrEpr_rT,y

MAJORITY LE,zrDEIt.

DATIi:
l0

o

btT
DATE: o/ 

'' I
z-o (
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iVl[T.{[JTEg OF THE NINTH .]CINT' STTTII{G C}.3 TFtrE SIILBCT COMMITTEE,S

ON Ei,ECTIOT{ LA\}/S, 201.7 OF DOTH TT{E NAT.IONAI, ASSEMI}LY ANI}

T[-[E SENATE E{I]LI} ON TI{URSI}A}', 51'Ii OCTOBER, 2AL7 ilq COUNTY

FI.ALL, h{INI CT{AMBtrE. AT g.OOPM

PRESEI{T - NATTONAL ASSEIWI}LY

l. I-Ion. William Kipkiror Chepturno, IVIP

2. I{on. Glactys Jepkosgei-Boss Shollei, IvIP

3. F:Ion. Isaac Waihenya Ndirangu, MP

Co- Chairperson

4. .[-Ion. .Iennifer Shamalla, Iy[P

-- 
-5-. 

FIon-AIi Warto-;MP_

5 IIon Geofge Gitonga Murugar'al M.P,

1. Ilorr. Alice Muthoni Wahorne, NIP

8. I{on. Stanley Mulharna,lvI.P.

9. Hon. Aclan FIaji Yussr-rf, MP.

PREStrNT- SET.{ATtr

t
I

I

2. Sen. Paul I(imani Wamatangi, MP

3. Sen. Johnson Arthur Sakaja, MP

4. Sen. Aaron Cheruiyot, MP

5. Sen. Naomi Jillo Waqo, MP

IN ATTENDANCE

l. MIs. Emrny Cirepkr,r,on-r,

2. Mr. George Gazernba

N{EIVTBERS OF'TE{E GENERAL }:UBLIC

(Attendance list is annexecl)

SECRETAITIAT

Pr:incipal Cler[< Assistant, Senate

Senior Clerk Assistant, National ,r\ssembly

1



i. Mr'. Santr_rci I(alanta

4. .l\4s. Kavata I\ziLrsl,ol<a

5. Ms. I-lalinla I-ILrssein

6. Mr. Victor Bett

l. Mr. Charles lrlgatia

8. Ms. .lernimah \\/aigu,a

9. MJs. Lucy l{adoli

10. MIr. Jereml, Chabar.i

I l. Mr. Saiem l_orot

l2.Ms. Fiona MLrsili

I 3-lr1ts. Clare I(iclornbo

CleLl< As:s i ls t an t. i.lati ona| A s.sem bl-r,

Clcr k Assistant. Senale

C Ir:r'l< r\.ssi stzr lit, I{ati ona I Asser:r b I 1,

C lerli A_ssislzrnt. Seuate:

Clel'l< Assisl'ant. Senate

Legal Counsel, National Assemblv

I-.cgal Counsel, Senate

Legal Couusel. National Assernb[y

I-egal Counsel, National Assembll,

Rescalcir Ofll cer.. National Assembly

-lics 
e a rc ir -O f{i c e r-;Sen ate

MIN.NO. JSSCELi O 
-A}. /2A fi

The meetillg \,vas cajled to order at 9:30prtr

lound of introcluctious.

l'he co-chairs tnacle welcotneci all rnenrbers o[ lhe pubric to feel h.ee ancl rnake their.
contlibutions on the biil

h,IIN {O. JSSCEI,/ OT /2A77 SUBMIS,SION O!? h{IIMORAIqDA XTITOIVI T'riE
IIIBC ON TI.I-E UI,DCTION
(An{ENt} MEIYL') |}ILL, 2017

The chairpe'sor'r ol'the c.,r,rissio. subnrittecl as lollorvs:
That-

a) clausc 2- be att'tcrrcleci bl' lgplrce the ivord "Pcrson' appearing immecliatcly aficr.
the *'o'd 'such otrrer'' r,i,ith tire rvord "Mc,rtrcr"

b) ciarrse3 - Maintain tlre qLralifications o[-the c'lrai.person as ser or-rt in the cur.re,t
lar't'' 

-l'ltc 
1lt'ot'isiott of'lA arrcl lB :;hor-rld be seen rvithin the corrLext ol-

Arl,icle 259(3) (b) of.rhe ConsrirLrtir-rir

PIiOLIMINARIITS

Thereafter the Chairpersons asl<ecl for a

LAWS

1



c) claurse 4- 1)a'iagraptr. 5 - Retain the qr-Lorui.n ari _i rlember"s.

l\inell([ Pa.ragraph. 7 - to reacl: "(Jttless a rman.itnorls clecisiort ts

rectchecl, a dec:i.siorx otl. culv rnaiter be.fore the C)ontntission shall be by

col'tcLtrrence of a sintple ntajority o/'ail the rnetnbers. "

d) on clause 5 of the bill the comrnission acceptect the proposal

e) clause 6-need to replace the Amendrnent of 39(lc) (a) as foliows:
"Iilectt"onically transntit on.cl phstsicniljt rie!iver the tabtilatecl results fo, d,
electionfor the presidentfront a patli,ng.s'trttion. to the constituency tallltingcentre
and national tallying centre.

Section 39 (2) of the Election Act arnenclecl by replacing it as folloq,s:

- --ESfu:g--d9lgLltttiitg-ancl--declor:ing-. tlta .fi.nal-restits -of---at+ ekeetiott-ttncler -
sttisection l, tlrc Con:iinis.rioit-iholt lrave r':cceivdr{ th.e pttysicaTty rteitiiii-il restttts 

-

in accordan.ce with tlte Act,,'

Amend 39 (1F) as follorvs:

"The Conuttissiott bIAY, establish ct nteclzcutisnz for the electronic d,isplalt of
provistonal results, and the result,s so di.splal,ecl shall be for purposes of public
information only and. shall not be tlte ba.sis.fctr a cleclaration by the Commission.

(-
.$. eqf-i q+44-N(reoffi m eftt.

g) Clause B- Cornplimentary mechani.sm fbr iclentification of Voters - section 44A-
Maintain complementar;r mechanism lbr resurits transmission.

h) Clause 9- Non Compliance r.r,itir the law (section 83) - Proposal accepted.

i) Clause 10- Certificate of: court as to valictib, of election Section B6_ proposat

accepted however there is neecl to provitit: fbr the proceclure for elections under

Article 138 (5) and 13tj (8). Proposal l.o irrr:[Lrcle the procedure rvhere a canclidate

dies bef.ore the election is helcl.

.i) Clause 11 on critninalization of failure or refusal to sign r.esr-rlts the IEBC. 'fhe

IEBC acceptecl the proposal.

3



MIN,I\O. .tSSCEL/0 3 4 /7017 WAYFGRIVAIID

Itzlernbers advisecl the IIIBC to list all the polling stations that are qnly co'erecl by 2G

so that it r'i'ill be cleal that the GPS locatiou rrylrere transrlission occul.s as of'flcizils

lriove in search of netr.vork is clear.

The Chairperson of tiie IEBC urged the Courruittee to cousicic; rnakilg aprovisiol for

display ofprorrisional results on the screens.

The IEBC r'vas then invited on a date to be cornmnnicated to them as the Committee

writes its report so as to shade rflore clarity to the Conrnlittee on certain issues durilg
report writing.

MIN

ADJOURNIyTEN]]

The meetirl-q was ad.joulned at 12.09am. T'he next nieeting vvill callecl on potice.

HON. WILLIAM CHEPTUMO, MP,

CO-CHAIRPERSOI{.

DATE

ts

Ir
\p \ ruil? q: z tr}ATE:

Aq

SE,N. FATUI\,{A ADAN DULLO, MP
gO-CHAIRPERSOT/ pnPUry

M@

l*, I
?,t,1ttt



MINUTES OF THE, E,IG[iTri "IOtrI{T SI'|TIi'{G OF T'X{tr Si'LtrCT
COIITF4'ITTIIES {}Fi IILXICTIO}^{ I,AWS, 2Oi7 OFr i]i}'i'H TI{E NATIONAI,
ASSEMBI,Y AIID TIItr gEf{ATtr IIELD ON TI-lUllStr),:1,"',, , 5TI{ OCTOBER,2017
If\r COUNTY FIALL, MIF.ltr CFIAMBER All3.OtlPlyi.

PRESENT - NATIChIAL .qSStrMBLY
l. Hon. William Kipki.ror Cheptr-rrno, MP
2. I-ion. Gladys Jepkosgei-Boss Shollei, MP
3. I{on. Isaac Waihenya Ndirangu, IvlP

4. I{on. Jennifer Shamalla, lvIP

5. Hon. Ali War.io . MP
6. FIon. George Citon_qa Murugara, M.P.
7. I{on. Alice Muthoni Wahorne, MP
8. I-Ion. Stanley Muthama, M.P.
9. Hon. Adan Flaji Yussuf, MP.

Co- Chairpersoil

I. Sen. Faturna Adan Dullo, MP
2. Sen. Paul Kimani Wamatangi, MP
3. Sen. Johnson Arthur Saha.ia, MP
tl. Sen. Aaron Cheruriyot, MP
5. Sen. Naorni Jillo Wac1o, MP

Co- Chairpersorl

IN AT-IET.IDANCtr MEMBERS OF TI{E PUBLIC

(Atteudance list is annexecl)

\

,.'l

1. Ms
2. Mr
3. Ivir'

4. Ms
.5. Ms
6. Ivir:

7. Mr
8. Ms

9. Ms
10. iMr'

tl.Mr
12. Ms

Ernrny Chepkrvonl,

George Gazernba

Sarnlrel I(alarna

I(avata Musvoka
Flaiima Hussein

Victor Bett

Charles Ngatia

.iemimah Waigwa

Luc5, Radoli
.lererny ChabarI

Saleru l,orclt

Doreen I(arani

SECRNTARIAT
Principal Clerk Assistant, Senate

Senior CIerk Assistant, National Assernbly

Clell< Assistant, NationaI Assernbly

Clerk Assistant, Senate

Cierk Assistant, Nation;, I Assernbly

Clerk Assistant, Senatc:

Clerk Assistant, Senatc:

Legat Counsel, National Assenr.biy

l,egal Counsel, Senate

Legal Counsel, Nationzrl Assembly

Legat Counsel, Nlational r\sseinbly

I.,egal Counsel, Nation al z\ssembly

1



i 3. lvls. iriona Musili
14. Ms Clare Kidombo

Itesearch OfficeL'. National r\sscmbl'r

Itesearclr Olfi cer', Senate

IVII|{.I-{O. JSSCE,Li 3OI2Oi7 I)IIE,LI]\{INARIES
Tlie meetittgwas callec[ to order at 3:14pnt rvith a rvolcl of prayer Ii'onr Selr. i-?erturna Adan
Durllo, M.P. Thereafter the membels introclr-roed themselves.

MIN.NO. JSSCEL/O3I I2Ot7 SUBMISSION OF MEMOIi.ANDA FIiOiW THE
PUBLIC ON TI{E EI-ECTIOI{ L/rWS
(A M BND n/iEf\iT') BIIJ[-, 20 17

!.. Mercy Wanjau, I?r'incipal Legal Officer', Ccrnrnunications Authoritv of l(enya

She infouled the Cornnlttee that:

-$-On the-arnendttreut of'S.ection ?a ol.the-e"lection she-obser-vc.d-thai-:=

i. 'The countrli is lalgell, cbyerecl b>,rG 1etl.i,6r'lt zrt',t0ok oTtlie la,cl ccvera$-e

ancl poltLrlati,rn coverage of 809". 3G nehi,urlt larrl coverage is 17 Yo attcl

population covelage is 18%. 4 G netr,i,ork coverage is onlv available in
rnajor totrrits. For success transmission of irnage ancl text data, there is neecl

for at least iG netrvork coverage.

ii. Noting lhe inadecluacies o1' 3 G netrvork covela,qe and the faci tirat

electrottic sl,stems are prone to have dor.l,ntirnes due to unforeseen, it is

prudent to liave a reclunclancy meciianism put in place.

iii. Realizing that Ih;BC is dependent on thircl parties for iufi'astructure ancl

therefore cloes not ltave absolute control of the electronic systetrs that are

reiied cln lor traustt'tission, sr-rcir reclundant rnechanism shouicl manual.
b) On the proposal to anrencl Sect.44A olithe election Act, she proposecl relrlacernent

of the rvord '!na\,' r.r,itlt 'shal[' rvhere it apllears iurmecliately aller the r.i,orcl

'Comruission'.

2. Arch Bishop Eiiud Wabukhala-Chairpet'son, Etliics and Anti-Ccrl'r'uption
Cornntissiolr

'l'he EItCC made the ibiior,,,ing interventions tliat

a) Oii Clause 2 of thc Ililt the Conrnrission concunecl r,r,itir it anci hence ensule tlie

coutinuitl, of the officr:.

2



b) Claus-e 3: u,as iit concurr-circc :;inoe it openecl up tlre possibility ol' people froiii

other ltrolcs:;ious; rither i.lran lar,r, bcing the chair o1 the IIIBC so long as there

rvoulci be at. leasr nvo (2) Coiuutissiotrers r,vho u,ould be iawyers siirce l.heie atre

sorre sitr-ralioirs rvhere ),oLr neecl Ccr,imissiorlers rvith a legal bacl<ground.

o) Clause 4: proposecl that at least 2l3rd of Coiirurissioners make a cluortLm tosit.

ci) On tlie amencirrent to Sect 34 IiACC Concurrecl siuce tire atnendtnenl. treats all

parties in equal footing.

e) On the amenclment to Sect. 39 of tl-re election Act: EACC coucurt'eci u'ith the

amenclmeirt stating that it offers an alternative tnetiroci in verification oI clocumetlts

physicalli,.

0 On the proposecl amenclurent to Section 44. of the eiection Act the Cornnrission

rvas of the rriew that statcd thzrt it q'as desirable.

g) Tlie proposecl amen.chnent to Section 83 of the election Act r,vas not clear.

3. l/fs. I(agwiria l\{bogori,-Chairperson, .Kenya Natioiiai Corninission or" I{uinati

Riglrti;-
In her subir-ri.ssion, sl'Le macle reLercnoe to the i(-i'eigler Reltort anci statecl that;

a) There is neecl for a ltrovision in law to pterrent change of elections iar,vs 6 inonthsto an

election.

b) Clagse 3- euaiifications of the tEllc chairpelson were cleiiberate because someof tire

responsibilities per.l.ormeci by the Chairperson recluire someone vvith a bacl<ground in

Law.
c) The role of the Vice chairperson shor-rlcl be lirnited since that office holder was not

recnLited as the substantir.e chairpet'son.

cl) On Clar-rse 4 of the biii ttreLe is neecl lor the Qurorutl to be increased

4. Mll-. Waiilla Chebllrati- Ciiairperson, trucleiletidence Electoral and Boundaiy

Cotttnrissiott

Mernbers \\/ere concei'necl on thr: irrocech-tre in r.i,hich the Chairperson appeared befoLe the

Committee rvithout othel comrnissioners or a member of the secretariat of the

Commission.

The Chairperson of tl-re [Lll-lC iuflornrecl [l-re Commifteo thal. they helcl a meeting in ivhich

the amendments to the llilI rvcr.r: cliscr-rssecl and tl.re sr-rburissions tablecl is u'hat the

Conrmissiorers had agreed ori.

The Coprpittee Chairperson rLrlecl that since the strbruission [rat{ only beeu clone by the

Chairperson of the I]:IBC, it v\ias not reflcctivr: of' the collectivt: decision of the

3







Corttrrtissiott ancl rLiled tltaL the Chairl')erson oi'the IEISC al)l)ear' lrcflore the Corlilittee
ztcctltttllauieci bi'ollter Coilniissioltet'S,rrrri s,:cii:tariat. l-hc lllliC rvas given 1,tt9 71t.nr.
TltLrrsclat,. j'r' Octobr:r. 2017 to allltcar- bc[irrc ilrc Conrmitree.

5. FIon. Raiael Tu.iir- JIJBILEE pAR't'y
FIe submit{.ed as fbllou's;

a) fhe N4aina l(jai 8r ollicls case \\/zl.s.jLrdgecl 35 rlavs to the elections and it hacl a

cli1s.1 irl]lllicatron otr llte lttanagenlent o1'Lhe t:lectrons apcl so il, rvas not 1'air.for-
lhose vi'ho claintecl that thele ]\/as r1o tirne fbl Parirzrurenl to aruencl the electioir
lar,i,.

b) Claurse 2-Concurt'ecl tviih Lhe arnenclment since it cleals a lacuna in the srrccessioLr
ofpiocedurc.

c) clause 3-it cnsures and mauilt:sts thc cliversitl, of the coLrirtrl,.
d) Clause zl-Coctt;'red u,ith t.he aurenclnrent because it cutes a situation rvhere lhe

cottltnissioners lttay be less than Ilvc nnd tl-rereb\/ cluoruln hitches rvouicl cripple
____1]t" op sIaIIAn s o f_!rc1-emrnissio_n

e) Clause (j- concttrt'ecl u'itlt these errlcrrdrnerris lrccatrie clezrrecl ttre anibiguih, 1,-,.rr,,
oI a clisltLrte of the resull.s.

1) Ciause 7- was in a-qleelrent rvith Lfte aurenclurelt t,eceLLrse it aligped tire iau, vyith
the CoLrrt ci. Appeal.juclgerlent

g) Clause 8- givcs clai'it1, and Lrtrlholds lhe provision oi'4.4 (-r) ilrat technology usecl
urusl- [:e sirttple, etccurate, velifiab[e, secLlle. accountal-rle ancl trzursparent.

h) Ctause 9-gir'es flrrtlier clari{.y and iherc-Ii>re gives acclrracy arrcl unarnbiguity.
i) Clause lO-the aurenclinent cul'es ii lzir-:unrr. re,s,ar.clins tl:e prr.roe:r1ure 1o be Itlllorvccl

by II]BC in orgarrizin,e lresh elections

J) Clause 1i-l,he itttteuclurents seek:; to Ial'nc erranl. retuuriirg officers anci crre
ruischiel'exelcisecl rvheie sotne mzL1, sgIL1se to sign lonus rvillingly ancl Lliere{bre
sabotage tire enlire elections.

6. Mr. Jac.ob Pflu.sior.i Muchira
I-le sLrbniittecl thai acccssibilitl,to polling sLations [orpcrsolrs living r,r,iL1 disability u,as a
challenge and callecl lbr adtlress ol'the nrirLiel'. i'[c lirit[cr o$ser.r,ccl that the electiop lar,r,s
Neecl to be done as sootl as pr.acticable.

7. Dr'. Ainbrosc l{zorno - FIz\.ltC I(ENYA
['lrcy inlbmrecl thc Ct-ltntriLlee thal thc An.ieuclureu[s are ill tirriecl zincl shoulcl be shelvccl
Lrntil afier the 25'l'october',20l7lllections [br rhr: Jbllor,i,in,q. reasous,

a ) 'l'he lilecLor.al z\nrr:ndnrent Biil. 201"1 neccls to be cliscLrssecl [r), a bipartisan
Cornmittee

i



b') Clause 3: Fle infot'mecl the Committee lhar the Chairpersolrs cluaiifications c;f
being a Lar:r,),trt shoLtld reprain as it is.

c.) Clause zl: He inJ'olmed the Conimittee that on qlrorurx there is no reas6ir in his

vier'v u'hy the Bill seeks to iirterlele u,ith quolLrm yet the Corninission hasn't
coirlpiained of quoi'um hitches.

cl.) Ciause 6: LIe inibrured the Committee Lhat titc I(IEMS [<it can keep lirorpririts
ivhich can help in cietecting rnaipl'aolices aucl therefore ciectronic tralsrni:;siorr
should rernarin .superior.

8. Mr. Paul Gichuki Rabathi-Acivocate
i-Ie infomred tl-re Courmittee that he supporteci the arnenclilents but r,vith the fullowing
pioposals, th.a.t-

a) In Clause 6 of thr bill to rnake it rnanclatoD, {-br IEBC to ernbrace technology l-le
firrther observecl urzurual .';ystem shor-rlcl be useci to transmit election results since in
tnost cases electronic system is bound to fuil. In Clause l0 of the bill to Include a

-provisio"n- to- -ailo-ui illBe Jo-requi+e-rvi'itter+ oenfir-rnatiol fiorn-eandidates-on
parlicipation in a r'efeat election anci ii,tr"r" only-one 

"unAiait" 
has sh-ou,n irrtr:rics1

in participation, tiren that candiclate be cleclai'ed the winner.

9. Mr. Siinon Itdwangi Gakuya-Rastafarai Coruinutity
FIe questioned the constitutionality of the current IEBC Commissiollers noting that the
previous cotntlissioners v/ere hor-rnded out of office unconstitutionally.

FIe cor-rld not ttnderstancl liovv Members of Parliarnerlt lrret'e constitutionally in office yet

{rg Supremq Cqu4 hacl anr:ulled the-Presidentiai elections as a lesult of anonralies; irr
transnllsslon o1. results in ivhich case [[re lesLilts of elections of Mernbers of Parliament
rve.re also transmittecl r-rsing the sante system.

10. Mr'. Joliii Vy'aGatuli- Motir,:ri:ional Speaker
I-Ie sr-rbrnitted thal he sr-ipirortecl the ainendments u,ith [he follor,i,ing proposals.

a) Clatrse tl. have the qlrorlrm be 5 insteacl of three as proiridecl for in 1.tre

atnenclments;; ancl

b) Provide tirat oue of [[re reqLriler-nents tbr appointrnent of the Chairpelson oi'IEBC
should be ior to trnclergo personal cor-rnselling sessions to ascertain propei'
functionalitl, u,-,,' procluctiyit;,' ol. the cancliclate for that position.

11. Rev. Shadrar:k Muirrrul;i I(hayo- Cirairpersorl, Youth lbr Christ I{airobi

)



I{e informed that Corlmittee that he supporteci [he arnendments burt pleaded rvith menrbers

Lo shehre the cou.sicleration of the anrendmerrts until ai'[er thc e lections scheclulecl for' 26'l'

October, 2017 r,r,hen the politioal tcnrltelature in lhe coinrtrl,rriill h61;s subsided.

12.1\{r. Ahnred ilashicl abdi - Student &Vouth, Garissa County
He submitted as i'illlorvs,

Clause 2: he sLpportcd thc amenclrnent. On CIaLrse 3 he proposed a reduction io the

requirement of exltcrience for the position of Chairperson frorr 15 1,gal't to I0 years so as

to give the youtlr an opportunitv to apply ancl be consiclered fol the position of the

Chairperson of iilllC
Clause 6: Di.sagreecl rvith the provision of a manual coinpleraentarrz systein of
transmission ol'resnlts and recommends that only electrortic systetl be used.

He recommendeci reconciliation of the trvo leading codrlitions of parties.

i3. Bishop Gichul<i Mrvangi - Global lYlinistries

F{e+utmitted{hat;
i) ffr" law rnusi Lre tbllorveci-is it is.

b) The timirrg oi'the arnendments vvers applopriate and the enactrnent of the Bill ougtit

to be done before lhe elections.

i4. Ms. Agnes iVftvikali - Single h4others

She informed the Committee tliat;
Businesses of common citizens hac'l been alfected negatir:cl12 as a result of the continued

heightened political environment; she sLrpported the amenclrrients and especially clause

11. The elections of 26'l'October, 20.l7 shoulcl proceecl as schecltLled and shoulcl not be

postponecl

15. Ms. Nelly - Political Activist
She infbunecl the Comrnittee that stre sLrpportecl tlre amendments

I6.IVIr. Boniface l(nlikwa-Chair1>e rson, Yorrnq Aiert Fountlation
FIe inforured the Comrnittee that hc supporteci llre zuneudrlents ancl eslrecially Clause 11

u,ould help inrprove pcrformauce o1'work o1'thr: Presiciing ancl lletr-rrning officels.

77.Mt'. i\l[alt!n N.ioroge- Jubilee Lobby Group For liefbi'ins
LIe infornred tlie Cornrnittee that the lobby groLrll is sLrpltorting the arnendrucnts but tvas

perturbed that the u,ill of people r,rras not considercd b,v the Supreure CourL of l(enya

i,r,hen the1, annu llecl the presiclenLiriI eleciions of 8'l' z\urgLrst. 2Afl .
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18. M.r. Christoplier tr(iilnau- F-rfv Vote, I.,/ty Ctrroice

FIe submitted that;

a) There \,\,as no stipr-rlated time to aclclress emer-eencir:s a.nrl tirereforr: tliere rvas

adequate tirne to arnencl the election larrvs before tire presiclential elccti<ln

schedulecl for 26'r' October. 2017

b) Need to provide lbl maximurl nuurt:er r'lf times that an election petition can be

taken to courl; ancl

c) Provide for the nurnber of tirnes tlrat a candicla.te can perpetually vie for air

eiection.

19. Mr. Omondi- Rarieda Constituency
He infbrined the Cotnmittee that he sr-rpported the eunenciments as contained in the Bill

20. Mr. John I(anyi Maina-Chairperson Yoilth, Fresbyterian Church of East
Africa, Nahuru

- __ -Ele-sgb_ini-fi,enjl 
-l_glrr?go, 

of +he-++nenchnc,i ,:; notir+g-tlrat tlere-+ras nd-F*- p3liiarnent

fill every legal lacr-rna so as to ensure that lire forthcoming presidential elections were not
nullified- situalion which could lrlunge the country to chaos.

MIN.NO. JSSCEI,/}3L I7OL7 ADJOURT{IVIENT Ai{D DATE OF T[[E NEXT
MENTTNG

The rneeting \.\,as adjourned at 8.48p.n'r. The next rneeting r.vas scheclulecl for Thursday, 5'h

,2011 at 9:30 p.rn

HOi{. IYILLIAIVI CHEI'TUMO, StrN. FATUMA ADr\N DULLO, MP
CO-C TTPERSO CO-CITATRI}trRS(}N/ DEPUTY MAJORITY

LEADEiT.

DATtr: ..

Ir^ i l^
. L?..1 i. *. J.,Jrir. i:... ID e Q.,t
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MINUTIIS OF THE SEVE}ITH JOTNT SITTING OEI THtr SELECT
COMMITTEES ON ELECTION LAWS, 2OL7 OF I]OTI.{ THE I-{ATIONAL
ASSEIWBI-Y AND Ttr{E SI}NATE HE,t,tr} ON TE{UIISDAY, c;.IIi 6n16BER, 20i7
IIq COUNTY HALL, MtrNl Ci:IAMBtrR Al'10.00 A.M.

PRESENT - N.ATIONAL ASSEMBtr,Y
l. I-lon. Williar.n Kipkiror Ciieptr_uno, VIp
2. Fion. Glaclys Jepkosgei-Boss Shollei, Mp
3. i{on. lsaac Waihenya Ndirangu, Mp
4. I{on. Jemifbl Sharnalla. MP
5. Hon. Ali Wario . MP
6. I{on.. George Gitonga Murugara, M.P.
7. I-Ion. Alice Muthoni Wah ,;ne, MP
8. I-lon. Staniey Muthama, Ivl.i?.

9. I{on. Adan l{aji Yussuf, MIP.

Co- Chairperson

:-t,
l. Sen. Fatuma Adan Dullo, \zlP

2. Sen. Paul Kirnani Wauratangi, MP
3. Sen. Johnson Althur Sakaja, MP
4-. Sen. Aaron Cheruiyot, MP
5. Sen. Naomi Jillo \ilaclo. MP

tN ATTENDANCE

Co- Chairperson

MEMBERS OF THE GENtrR.AI, PIJtsLIC

- -(Attentla nee-listjs a nlexeci)-

1. Ms
2, A4I

3. Mr
4. Ms

-5. Ms

6. i\4r'.

7. Mr'.

B. Ms

9. Ir4s

10. Mr.

1l.Mr.

Ernmy Chepkwony

George Gazernba

Sarnuel I(alaila
I(avata Musyol<a

I:{alirna Hussein
Victor. Betl
Charles Ngatia
Jeuriinah Waigrva

I-.ucy Radoli
Jeremy Chabari

Salem Lorot

SECRETARIAT

Principal Clerk Assistant, Senate

Senior CIerk Assistant'. Irlational Assembly

Clerk Assistant, N'ational Asseinb, ly

Clerl< Assistant, Senale

Clerk Assistant, NationaI Assembly

Clerk Assistairt, Senate

Clerk Assistant, Senate

Legal Counsel, National Assernbly

Legal Counsel, Senate

Legal Counsel. National z\ssenrbly

Legal Counsel, Nationa-l Assernbly
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12.Ms. Doreen Karani

I3. VIs. Iiona N4r.rsili

14. N4s. Clare 1(.iclorllr,r

Second Legal Couirsel, National z\ssentblv

I{esetu'ch OijLceL. Nationai Asserirbly
Reseerlch Ofli cer. Senate

MIN.T'IO. JSSCEL/0Z7 /TAfi PRI,LIMII'{AIitrES
l'he liteeting !\ras called to otclei at l0:14 anr ancl cornrnencecl rvitli a n,orcl of 1:r.ui1,c1 n.r,n ]

l{on. Isaac Waihenya Ndirangu, IrzI"P

Tlie chairpel'soll gai'e u'elcorning remarl<.s" anc[ thankecl members of the public lbr
submitting theit' utetnoranda and also rnember s of the 4th estate (lr4eclia).

'rheleafter the chairpelsons asked for a rouncl of introcluctions.

TdIN.NO. JSSCEL/OZ9 NA\7 SIJI}MISSIOI\I oF MEMoRArii}A F.ROM ]'HE

-PJJBI-IC 
ON- :IHE . ET,ECTTC.N- LAJ,A/S

(AIvi, LII{D ti4trhti) }3 i t,y, 29 17

1') Kenya ICT Actio:r i-rlefivot'k (KCTANtrT) - Reprcsented b3, Grace Git6aiga,
I{ussein & Barack Ctieno

Tlre1, ip;o.med the Comrlittee tlrat the1, t,ere observers ip the 8,1, Augr-rst, ZAn Elccti<lns.
Irurther, they alludecl to tire fact that iCl I in voter iclentiflcation ancl ir.airsinission macle
the process efficicnt. They said that it is tiuie uo\\J to have votilg at 100 perce,t ICT
corrpliance in prepeiredness for 2022.

The fbllowin_e u,ere the interventions mzrcle on the Bill:
Thelr iqgormedthe Courmittee that the1, sLrltportccl the proposecl amenclrrellts;

a) Clatrse 6 of the tlill - be deletecl zincl lcmain as it is currep[I1, ip the r\ct since thc
I(riegler Coumissiotr report sLiggcstecl that ICI'bc ursecl clLrripg electiops.

b) ))rollosiug a new clattse on storage of inlbrmation - they propgsecl lhat, Storage of
back urp data be dorre in l(enya ancl shoirlclir't be Lrncler tire control of a ftrieign
agenc)/.

c) Supportecl tlrt'pt'oposed penalties against those r,r,ho interfere rvith the s1,51s1n s,.rcl
managenleni ' i t:lection resurlts. Firrally thev recommenclecl that a speciall,,,
designed for rr 1,,.; uSed rvhich r;an onll, be pickecl Lrp by the KIEIvIS i(it lbr
Ii'ansmission l i' cIer;tion r.esults.

2.) l{enya Young voicrs Alliance - hdi'. }i-ryanrba NC rrl,r,arnba, Tr.ustee

i-le inlbrmed the Cortrruittec that he supports the amcrrdrnepts as coptaipecl i1 rhe Bill
He obset'i'ecl that Clar-rse 2 of the Ilill rreecls to be anreirclecl [o ensuLe contirrLritv in the
olficc ol'tlie CJrairperson. Similarly ClaLrse 3 oIthe Bi]l neeci to be arneuclecl ais pro,osccl

1
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iii the bili to allo''r,oLher professionals cither Ihan law,yers to be eLigibte to be considcrecl

ancl appointecl as chairperson of Il-lBC a:; u,el[. Claurse 4 ol theBill proposes to reducothc

quorum. aircl irr this regarcl hc sultporteci the aulenctmeut since it pre-errtpts iur\/ sitLratjon

of a. crisis. Lastiy on Clause l1 of the Bill, N{r'lirvamba sr.rpported the pr:oposed jail lerm

o1' a maxirlum of tii,e years ancl l'ur[her slrggesit-ed that tlie rnaxirnr-rur .iail telm be

increased.

3. f-zrmu Urriversity Students Associiition -l-vIessrs. John Kingara, [iavid ]ljogu,
Stanley Yaya & Ms. Amina Abdir-ahuran

fhe students inforrned the Comrnitlee Lhat the aforeuientionecl Electoral Lalt s have a

clirect impact on them since it clivides sturclents along politi.cal liires.

'fhe1, inforrned the Cornuritlee tha[ the1, 51,,r,rorlr:cl the folloivin.g arnenclineuts with the

following reasons;

-_.-a) Clause 2-o"fire-Bill -:{he provision I'or-tlris rvil.Lassisl. in rnanagemenlof the --'' " " -Gornmission and avoid chairces o1' vacLrLun incase-tha cirair is'absent.
b) Clause 3 of the Bill - The 15 year.s o[ the Chairpersons experience as zt

requirement for the post of the Chairperson's Lninirnum qualifications, be reduced

to l0 ye&rs to accommodate the Youth.
c) They furthe,r suggested to the Cornmittee that the Vice Chairpersons' position be

reserveci for [he yor.rth since they are the rnajoLity of Voters.

4. Youth tr-eader l*.epiesented by Eshuicili Litun5,2 George

I{e subrnined in opposition of t[-re Bill and in particular etaphasized on:

.A.s regarcl toClatise 3 of tlie BLil. Mr, L.itunyaobservee!. that the iirien[ioirof the Billis to

do avvay witir the rninimuur requirements of tire Chair.person being an individual rvith a

Larv Bacl<grouncl.

5. Kilruyu Cotrucii of Elders trlepreseutccl b3, tr,ilian Wairinlu lr'I:rtlieiige, Vice
Cirair', F{yandania Couirty -

She supporteci tire pr:oposed amendments to the eiection laivs ancl stteatnliue eleotion

rtanagetllent. Clause 11 oi' the Bill - ivhereas lhe inteution of the ISill i.s to lrave a

Maxir-nr-rm .lzLil term of 5 years, she requested that the same be extenclecl to I 5 )'ears.

6" Mr'. Isaiah Wavzenl t{guini - Citizen ancl Voter

Fiesr-rbilittecl rri iavo,,u of the Bill ancl i.nparticLrlaL'emptiasizeci on Clause.i ot'LircBill

- by suggestiu.q that the Chaitpelson of the IEBC ueed not to be an ad'rocaic. The
Presicling clfliccrs and Returning ol.ficers shoulcl lrave clepLrties.

3



In orclerto ensureAccourrtabrlirl,.2p6l irr line u,rth Articlr: gg(ir) of the ConstirutjoD
ol'l(err,va 2010, iit cver')'l)rt;:riclcntial ]llection. the IEBC str6uict pa1,erlcl facrlitate
at Ieast 2 poliin,e aqeitts ilt t\/er'-\ cortstituenci,'r,r,ho are re-{isterecl-voters ivitSin i5c
Constitlteucy tlrey are to lre ricl;lo1,ecl anc] rvho shail trcr {br 2 nra.jor. pcllitical
parties in participating elections.

7' UI<arnba Agrictrltural Insiitute (UKAtr) jonathan Nriolea -'fechnicari Expert on
Telecomrlunication

His submitted in favour of the bill urgecl members of i)ar.lianrent to a intloclucecl toptovide fol an Lllectronic Voting S),step. This systen 1i,ill be Lrsecl for votet.
identificatio,, voting/casting of the ballot and countin_s.

InresponsetotheElectoralAurenrlurentlJiil,20llhesinglecl oLrtclause6ofthebiil and
clisagreed rvith the Clar-rse since its intention rvas to negate techrologl,.[-]s fur.ther
informecl the Cornrnittee that IIIBC shoulcl pl'ocLlre servers intelially.

8. I{q [&}ryj o ryge,_scL Mlle_rs ci rr {,_irt zr klurLCo rr n f3, _
I-Te supportecl the lrroposed
limited to

arnenclrlcnts lryitir the foIIon,ing i.easons u,hic li include blrt not

a) That as a contestzrnt in the last concludecl
voting and transmission process r.r,as indeecl

b) That there are loop holes ancl aurbiguities
proposed bill seeks to address them.

General lllections; he fincls that the
free ancl fair.

in the current election law that the

9' Political Pari'ies Liaison Comrnittee, Mr. iulius Vy'ambua & prof. George
Wa.iackoya

Reqr-rests that the Atnenclllents cannol bc done nou,, arlcl be shelvecl to be cliscLrsseci later.
afier the political temperatur.es are i.eclucecl.
Theil feeling is that the r\r:reuchnents rlLrtilates the constitution.

10. Maentl elea ya wanaume, Mr. l,{jol<a Nderitri - chairper.son

I-le supports the arne,d,rents {br the follorving reasons,
" Mattttal Talll,ipg cal't be arroiclecl totall1,.
' Suggesting that voting catt bc clone b,v thc Lrse of an lclentification Carcl to incr.ease

the rrurll:er o{' r,oters.

" I-oweriu-e tlre voting age to I6 c,oulcl help eniirorver the,r,outh.

11. Mr. David l(iama, Lail<ipia Counfi,

FIe sullport:ed thr: 1:roposecl ar:renclments to r,r,ith ttie Ibllorving re.asorrs.

4
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On Clause I1 ol: tire ilill, he suggests tha.t tirc', Ma>lirlLLrn .)ail teun for all election otficials
ra'ho fails to cortrplcte electiotr declaral.ion forrls {or u,hatcriel'l'eas0n be extencied f,rom
5years to life itnprisoirrirent. Fr-u'i.her he proposecl thzr,t thr: culpabilit,v of election ol'[ences
be extencled to alI eieotion officrals.

12.Inter-fteligious Council of tr(enya i?epresentecl by Mr. AI Haji Yusuf lvftiLigi.r &
Dr. Nelson Makhanga

They submitted in opposition of tlre Bill anci urgecl urembels of the Cornmittee to shelve
the consideration of the bill r"iritil aii.,,i the presiclenrial eiection of 26tl' October, 2017.

MIN.I{O. JSSCEL/}}9 /2017 zIDJOURNMIII{T AI{D DrITE OF THE NEXT
IWEEl'iiVG

meeting was ad.iourned at 2.t.5pm to be convenecl on Thursclzry,5th October,2017 at

t{. I,VLLIAM CFiEPTUIVIO, MP, sEN. FATUMA ADAN D{JLLO, t{P
CO GN C O.CI{AIPJETTS ON/ D]'PUTY I\{AJORITY

LtrADER.
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MINUTES OF Tt{L STXTH .}OINT IiiTT'trNG OIi TIIE SIILECT COMIVIITTEES
ON EI,trCTION LAVI/S, 7A17 OF IJOTE{ Ti-IE IqA'I-IOI'IA}- ASStsMtsLY AF{I}
Ti-}tr SENATE HELD Ori WEDNE,SDAY, 4'r'tt OCTOEER, 2C17 IN COUI{TY
FIAX-L GROUND FLOCIiS iIOAR.IIROOM, PARLIA.PIENT' EUILDINGS AT 2"30
PhT.

PRESENT - NATIONAL ASSEM}}I,Y
i. I{cn. William l(ipkiror Cheptumo, Ir4P

2. Hon. Gladys Jepl<osgei-Boss Shollei, MIP

3. I-Ion. Isaac Weihenya Nditangu, Ir4P

4. I{on. Jennifer Sharnalla, MP

5. I-Ion. Alice Muthorii Wahome, MP
6. I{on. Ali S/ruio, MP
7. Hon. George Giton-ea Mulugara, ir4P

Co- Cirairpersorl

-- -- 

-B 
. I{on-St+rnley1p4u,nomarMlz- --' 9. IJon. Adan Eajf Yusuf-, il4?

I,RESENT- SENA.TE
1.. Sen. Fatuma Adan Dullo, Mi)
2. Sen. Paul l(imani Wamatangi, ivIP

3. Sen. .Iohnson Arthur Saka.la, MI']

4. Sen. Aaron Cheruil,ot, IvIp

5. Sen. Naorni Jilto Waqo, M?

Co- Chairperson

I.N A'I."[''SN I.}AN CI!

l. Ms. Mary Chesire
2. Ms. Ermny Chcpl<rvony

3. Mr. George Gazernba

4. Ms. I-Ialirna Flussein

5. Ms. I(avata M.usyoka

6. I\4-r'. Charies Ngatia
7. ivlr'. Victor Bett

8. Ms. J'eurirnatr Waigr,va

9. Ms. Lr,rcy Raclol;

MEMBEIiS OF TTIE GENERAL PUBLIC

(AttentLance list is anuexecl)

SECRET'AIIIAT
Deputy Director, Senate Cornmittee Selvices

PrincipaI Clerk Assistant, Senate

Seni.or Clerl< Assistant, National Assembly

Clerk Ass istant, National Assernbly

Clerk Ass istani, Senate

Clerk Ass istant. Serrate

Clerk r\ ss istant, Senate

Legal Cor"Lnsel. National Asserirbly

I-,egal Counsel, Senate
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I0. Mr. Jereml, Chabari

1 1. Ms. Fiouzr Musiii
12. ivlr. .lames N-eusva

13. Irzlr. Stanlel, Langat

1.1. N4r. John Mungai

t5. Ivfu'. Rodgers Kilu-eva

i 6.Ivft'. Eugine Luteshi

I-,egal Counsel. irlational z\s.senrblv

Itesearch Offi cer, National Asserr bly
Sergeant z\t Arms, Seuate

Sergeant At Arms, National Asse..nrbly

Sergeant At Alurs, National Assembll,
Audio officer
ALrclio officer

MIi{.NO. JSSCEL/OL3ITOL7 PRIILIIVIINARIES
The rleeting corl-uuenced rvitli a rvorcl 01'.1tra1,sl' fi'orn Senator Fatunra Dullo follou,ccl b),

a round of introductions.

MIN.NO. .TSSCEL/OZ4NAN I?EMARI{S FROM THE CO-C{IAIRS
- T'he-Co-eleair -weleomed -the-urembers- of tlie pub'lic to{rerneeting-He reminderl-the

in.mU"r.t of ttre ptt f i. to icet liee to ,lak. itl"ii 
"orrments 

o,',=rlr.- Electorzii Larv
aurendments Bill.

MIN.NC. JSSCEL/OZ1|ZAfi PUBLIC SUtsIvIISSIONS OIY ]]trtrE ELECTI0N
Lr',.WS (AMENDMET.IT') BILL, IYATIONAL
ASSEI\{BLY BILLS T{O. 39 OF 2OI7 AND THE
ELECTTONS LAIVS (An{ENDME}{T) BILL,
SENATE BILLS NO. 3 OF 2Oi7

t. Centre for IVtrultiparty Dernocracy -ldon. Onringo Magara, Chair.pe.rson

lhe Chairperson lbr Centle l'oi MLrlti-Parr1, Democracl, inclucecl the follorviitg
contributioirs-

FIe informed the tueeting tliat best iutemationa[ plactices in electolal refogns acli,ise that
electoral reforuts at'e ttot done close to elections lrecause relbrrls take tirle to percolate
dorvn to all lerrels.

\\rith regarcls to clause 3 (l) o{'the Bill seeiiin-q to amencl ihe qLra[ficatiou 1br the
appointrnent of the chairpersol'r o1'IEBC i-vas r1o[ necessar)/ arrci as sLrclr tire centre for
N4ultiparLy Detnocrac), opposecl it since scheclurle 8 to the Inciepenclent l:ilector.al ancl

Bounclaries Coinn:ission aheady provicles that in the absence oL Conrnrissioner in a

rureetirrg does not invaIiclale proceeclings o['the Con.rmission.
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V'/ith |egairds to Clause 3 (lA, and il3) he inibrrrccl iire meeting ihat the Centre su1;poi.ts

the amenclilcnt regarding IEBC vice Chziir. ot ait)/ C;cinmissioiter can act as ChaiL in tiie
a.bsence of the Chair zurcl Vice Cirair'.

As regalds to clause z[ ol' ttre bill seekir-rg to Change [ite Quonlm for the IEBC he
sltggestecl that quolum be not less thair liall'of the Members of't.he Commissioners. On
Clause I I of the Bill on the ar.irendment of section 6 of the jilection offences Act, he
urgecl the Comrnittee to change the jail teul against any election of.ficial rvho fails to
coilplete an)/ elect'ou form to read not exceecling three yeais rrrsteacl of not exceeclin-e

five. Lastly on the question on vi,ho to particiltate in a presicieirlial election following a

nullifioatrot't of a presidential electicln, the Centre sr-rpports the lrroposecl arnencilrent to
section 83 of the Election Act.

2. Ms. Brnily Muugari - Ilirst Gpportunies Cornnirinitl,initiatives

-Slie submiitcd'in-support oFthe proposecl biil. Inpar.ticular she supporlecl ciause 1l of the--
bill seekingl to provide for penalty again:;t an5, IEBC official ivho fail to sigit the eleotoral
foi.ms to bc jailed as prescribed in tlie bill.

Clause 3 of the biil regardir-rg Chairing of Cominission Nzleetings in th<': absence of the
Chairperson wiil hell: avoid vacuurn ancl rnake the Corumission nlole effective in terirrs
o[' ruming its business.

i. iV[s. .Iuliet Njeri Ngiingum - Uiiik VYoiuen Self FXetp Gr-oiip

Sile inforined the tneeting that there is nothing unconstitutional or i'etrog-ressive about the

ullcorling election ancl seal an1, ioopirole that ivoulci put the country into crisis.

,t'. I}fs. Teresia lVI;,rangi - Iiaral<a Wonien Centre

Shc informed the meeting that Worne;n suftr:r rlost durir-ig election periocl ancl rvhen
dispitir:'; at'ise dr-rring anc[ afler elections.'fcl ensLrre the secLrrrt), of womerl and the
1(i:lt1'.11; people at large, tlie proposed arlenclrncnts to the exist-ing Election Lau,s shoi-rlcl

be consiriered and passecl b1, parliament.

5. 1",'ls. Mary W*rugtinl

Sht: surbmitted in Sultport of the amenchlrents siuce the1, 5s.L io strczunliLre the electoral

plocess in the country ancl avoid nr-rliifications of presidential clections based on
techn icatitr.

3



6. Maencieleo Yil waua-vvahe olganizarion - jvls. pririty i.lgirnjir.i

She siibmittcC as tbliows:-

'l'lrat Parliantent has ltou'ers to enact anrend or legislate on al't),,thi19 inclgcli69 the
election laivs.

itegarding Section 6 she urged the nteeting that the IEIIC Chair cloes not exeroise qLrasi-
jr-rclicizr-l powers and tlie preseut limitations lras no justifications alcl other prol'essionals
clesen e to be given a chance to lead the IllRC.

Regarding Section z[ orl Changing the Quoluur for conduct of neetiitg 5y t5e IEBC the
proposed attte.ttdtl]ent s of reducing the qr-rorum to a rninimunr of 3 is appropriate for
IIIBC to run its affairs efficiently,..

She ll!-lllgllgl2servecl tliat the prpposed auren-dtrr-e,J1ron manual transrarssion olelection-
iesurltslriiil ensure that in tiie ei;eniof a failLrre-of te-Chnologj,ancl or cleliberate niiSchief
[hc Voice of tire peoltle as expressed b1, the yotei.s u,ill be ftearcl, countecl ancl giyen
rveight.

The Cliairperson firrthel observed that clause 1l of the bill regardiu_e the jail term arising
fi'orn failure or refusal to sign election resurlts u,ill enhance accougtabiiity on the sicle of
tiie election officials.

7. ICT Authorit, Representecr -Ivlr'. Robert Mugo (Ag. ceo)

The chief Executive off,rcer sLrbn'littecl as follovvs that -

Nleasures should be pLrt in place to ensure thaf the tecirnology cleploye6l in managemcut
of election is secure, reliable ancl of sr-rf-ficient capacity to hanclle the requirecl elcctoral
functiotts includin-u tzoter identification, r'esults transrnission ancl infonrration display,

fechnologl' catrnot gltaralltee 100% {lnctioning ancl it is tirerefore irrllerative that
ruranual sizstem br: delllol,ed in parallel rvith technologl, ancl in the eirent of a failure then
the ruanual s1,51.* shoulcl be consiclerecl as final.

ContingencY plans shoulcl be pLrt in place to ensure that alt persons involveci in the
elcctoral process arc available lvhen arrci u,here requrii'cct ancl in the eyelt the1, n1. not then
other aurthorisecl pelsorls carl hanclle their fiurctions.

8. Jubilee Larvyer-i\{Fs Forurn (Justice And Legai Af{airs h{ember-s Of 'Iire 11tr'
Panliarnent)
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'['he groul: presentecl their contributions as belorv:

I. The Arlelctmeirts are in pursr-rit o['cornpliance rvith the Si-rprerne Coui't DecisioiL

that nullifiecl the election of B'l'Augus[ 2017 requirin-e a fresir eiection to behelri

withiit 60 as s[ipulatecl in the Cor"Lsiitution.

2. The ameldmelts are itecessary to secure thc relteat eiecticln before the expiry of

60 clays which ru.n out ou 31" October.

3. The Supreme Court it its clecisiorrs points otit soitte legal gaps and areas ueeclii-tg

clarification and improverneirt. La..v is ivrittt:n based on certain circumstances aucl

etzcnts.

4. The proposecl arnenclurents are necessary ancl helpful to develoiltlent of electoral

law irr KenYa. For instance:-

(a) In the past Presicling Officers were categorized as polling clerks rvith rninimal

responsibility-a1-tached+o-their tasiisin law-In-r.iew-of{he-ns11'ri€lv-elopmenlof
-lar.r, u,hereThe poliing station results ai6 [rnal, TLie-Presidin-e Offtcet:s at-each

polling station have acquirecl some status thus need to crirninalize sorle of the

conduct they may etlgage in that makes us keep repeating electious.

(b) Technologl, nrr6 iaw - technolo-e), keeps evolving faster than the law' The

rapid changes in technology ancl the ner,v application of technolo-e)' in the Stl'

r\ugust election ancl the nr-rllifica.tion of the Presidential r,ote lrean that tliere is

need to ti-el'rte1 the provisions on technoiog,v and its application. It is especiaily

necesszrry that the Bill provicles lbr challenges encountered becaLtse of the

netu,ork ancl in such a- scenario the Commission trla,v re\/ert to tnanual system.

rrert to inanual. -

(c) fhe amendrnents have ctone rvell to co\/er the area of fresh notnination in a

case like the one r,ve have u,here the Sr,rpreme Coult nullifies the election and

onh, the Presiclent ancl the lletitionei are entitlecl to resign- For the purposes of

Article 138 (1) u,hioh applies r.vhere only one candidate is notlinated there was

reasoll to cover this part in the arnenclurents. An1, candiclate who lvisLres to pull

out of the election, tirey woulcl neecl to clo so in writing and deliver the letter ttr

IEBC.
(ct)The aurendmelts relatiirg [o tlre Chairpeison ancl r.r'ho can perloim his

furirctions iL he is not there arer r,i,elcotLre to avoid a legal gap. In futuLe thc

person appoilted to senre as Vico Cliair should irarre ihe saire clualificatiorls as

tire Chair.
(e) 1'he covering reliefs' the courts coLLlcl give shoulcl start q'ith re-tallying then

recor,rnting ancl in \/er,v- Iirnitecl cases escalate tc) nLrilificatiott zLI'ter

ascertainrnent o1'a liigher thrcsholc[ o1. malpraciices that substantial[)' a16., tn,,

ontcorne: o I the eiection.

5



9- Cetttre F'or ilrf irlol'it;' Ilights Ile vciopnient Pr"eseiitcti Ey r.{ya*gor-i Oherrjo 
]

LJe subnrittecl as J'oilorvs:-

That the ploposecl atneudurent o1'Section 2 of thc .Eleotiols r\ct, 2011 proi,iacs b,. a ]

succession solution slioulrl [licle be a \/acancy in tire office o{' the Chaiiperson of the i

IEBC.

Thei'e is no provision in the Constitution that the Chairperson of IEIIC must bc a lar,i,yer
In vieu, of tlie lact the main function of the IEBC chairltelson is to nominatc pt., iclential
asprrants and declare the \,r,inner.s, w,hich fiurctions are perforrued for othur ,,lecloral
i)ositions at the ConstitLiencies ancl Countics b1, 1

'ctt-trning o{.ficers lirho are flot nr: i:sserrili;
lau,yels. it is ttrerejbrc cliscrirrinatorl, 1lrai thc IL|LIC chailperson's position sh.rulcl be
reselved for a specific profession. 'Ihe persolt Oon

Qlra+rpg5go ll-l r: cj ufles_ at -151,ears'-ctp-aicn ce-iTr :, r :,' i: r r (i
qualifications [-l-ris provision vvill go a long lvzr], in lrroinotrng inclusirreness. equity and
equalitl,

Oir tlie queslion of qr-rorurtl of the Comruission. thc ploposed amenclment seeks to protect
the IEBC, which plarrs a ver)i critical role from ueing lielcl hostage for a.y u,foreseei-r
reason by anyone and it b), ,i<t lneails necessarill, ,.dr.., the quor.url to three. Tliis
autendmeut sirnply places more onus on the IEBC comnrissioners at au), olle giyen tirne
to ensitre tliat tirey are ai'ailable to transact business of the comrlission as tireir.absence
tnav and sliould not irnpede the cotunrission fl'om transacting bnsiness especially clurin_e
an electicneering peri.oc, ivhich is critical to our ciemocracl,.

1'lre lrrcrposed autendutent is clearly in line tt,itl't Articte 250 (t) of the constittLtion
provicle.s tiiat each couturission shall con.sist of at least lhrec. but not *ore tiran ,ine,
metnbets. In tltis case, tlie I'eqttiretrtent unclel the current lzrrv that tlre quo.-rrn [or concluct
of br-rsiness be fir,e merubers oL the IEIIC is ill thou_eht oLrt.

I-lowever, he diffsle6l with the proposecl ameuchnents r-o sect-ion 83 of the lll,.ctions Act
arc Llllcoilstitrr ial ancl Ltpset Article 2(a), ,[0. 38. 8l ancl 86 o['the Constilr;16i1. 1.6.
proposecl alnelr,llllent u'ili require pel'sorls rvho fi[e an election petition [o pro.,,c rr.t o*iv
the non-cotlrpliattcc r'r,itlt ihe plinciples scI or.rt in the Constitltion bLrt that sLrcl ,on-
cornpliattce al'['cciecl tlte i'esults to rrake arr argLrabie casebe{bre the Supreme CoLrr.t.
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I-le obselved tliat the forc-qoing pi'cvision is r.r,ell captuir:cl iit tlie introclticecl Section 8 ] (2)
rvhich captttres the provisions of-sectiorr 12 of the Interpretzrtion ancl General PLovisions
Act (Cap 2) vrliich states as fttlloi,r,s:
"ScNe as is othertvise expressll, provideci, tt,hcne.ver a.fc;rm is prescribecl bv ctyvri.tten
las'v, ctrt instruntent or clocmzent yvhich ptLrports to be in that fot"nt shall not be void by
reasan of a deviation th.erefi"ont which doe.s rto/ c(i'ect th.e .stLbstance o.f tlrc instrtmp.n.t or
docunenl, or wltich is not caLcula.ted to mislectcl. "

Lastly ire proposed deletion of sectioir 29 of the Elections Act as it negates tlie
requiretnent for a presidential candidate to be nourinatecl solely b), the ileilbels oll iris
political party. The Constitution unclel Article 38 r-rnclerscoi'es tire political paLty as a

basic institution tltror-rgh rvhich I(enya-ns exercise their poiitical right and as such this
cannot be srrbstitr-rted in any \,va,v.

10. Natioaal IDF Net-rvork Presentecl b), M r'. Patricl< Githinji

--l{e 
su"bmiited as follbrvs

The plol)r)gr"l amendments clo not al.fect the Oliairpersor's role but instead niakes it
easier for Iriiir lo conduct hisiher business.

The Election Act to provicle the electronic aird rnanual transurission of presicleirtial

election lesults ancl both the S)istern al'e to be r.rsecl to lransrnit results. Electronic
transmission cannot be relied on as it can fail rvhen there is no iletvrrork coverage or
u,here transrnission cornrnunication irzrst oan delibeiatel,r, sabotage aird therefbre manual

lransrnission as proposed in the amenclurent r,i,ill assist secLLring lhe voters ivill.

Tire tnanital st,stem camot be teinpered rvith as tllere are mally other ways of veLi$ring

the results as cieclared at tire polling station or coustit'.tel1ci/ tarllyino centre e..{ r,ideo
recording of anuouncetnent taken, copies of results rvillr agents of presidential candiclates,

the resnlts posted on the polling/constituencl, centres aircl the scanLred iinages of the
fonns as transmitled electronicalll,.

The atneudmeut to include a ploceclure I'br holding o I ii'esh elections anci tire candidates

to participate itr a liesh election ensln'es that election i)rocess comes to an end so as to
a[low the countt), Locus on derrelopurent. Tlierefble thi:; rLureLrclurent brings to finat
conclusiorr of the election and recluces the i'isk ol'a continued cycle of elections.

Tire amendrnent on the Eleci-ion Ofl:ences r\c[ r.r,i[[ enhanoes tire nenalties for rosue
presiding oI'llcers ancl returning oificels r,t,ho u,ilfurlh,a'rc[ cietiberatel],r'elirse to thelornrs
or fill incorrectly.

l



Patlianreltt is tlandated to atttend lan, and its role is not restraineci on coir.sicler-ation sucli
as tinring anrl llai'liarltent cloes n<it rcqLrire eny nlllSrrizaiicn lronl an,,,one io anrenci Iai+.

i i. lvlr'. Toininy Rendail

I-lc iirsuecl [lte Couurittee to tlrc ltrocess the Bill atnencling thc Election Laq, to seci.rre the
couintrl,ancl seal iegal gaLps.

i2. Tiie li.epublican Libr:i't;, P:rr.ty pr.csenteci i;y Erirvar.c! i,{.laker.iga

I'le sr-rbmittecl that:-

'l lre Proposed amendtneut to the IEIIC Act,20ll is necessan,al6 lis.ther pr.oposed that
"tlre quorurni shouid not be less than four nrernbers;

'l'lte 
curt'cnt llrovision in section i0 of the of the draft Bill arnenciipg sectioii Btj o1.the

- El.ectir-ns Acf201-1 zihd aplie4ring -unc19i-S-ectio&T6A P) whcr-r5e?arrd.rclaiss to
llaltrcil;ate in ihe fi'esh election pursuant to section lz[0 (3) shail lro cieterrni,ed, to be
ettttcncled to read as Iblioi.t,s that canclidates shall be cletelniinecl bl,-

l. l4/here "f'es'h election" pru'suctt.t to sectiott 140 (3) are clireciecl c(ier lsre.sicle,t-
elect t'vhose election lza.s'be.en anrntllecl an.cl h.e contnzis,sion shall pttblis,h ct rt.otice
in tlte Gazette /br candiclate.s to su.bntit nomin.ation pctpers i.n line wtth t 38 of the
Constittttiorz" and that eli.gibiliht is restrictecl to the provisions of Article l3B of
the Consttttttiott of Kenya

IL l4/here it.s clirectedfor "Repeat Electiot't" the Cotnnti.ssion. sl.all ptblish. a notice iit
tlrc. Gazette confine-cl .fbr onht candidate.y v,ho pcrrticipatet! in th.e arantctllecj
electiott" Io subntit Nonti.no_t.ion pa1ter.t, ,;tric:lb, in lin.e yvitl.t il.rticte t3B of tlte
Con.stittttiott crncl tlte Conrniission shall oonclLrct fi'esli uomination u,here hc
conduct is lbr "Fresli lllection" to cour-rmr erigibiiitl,in line r,r,irh Articlc l3B oIthe
Constitution.

'l'here is neecl irl ntzrl<e a distinction in Iaq, betu,een "Flesh Elections" "l{epeert Elcctions,'
zlnci "Re-Lun" all(l itr case o1 a "Freslt Jllection" the Commission shoulcl not conduct fr.esh
norrination pursuan[ to Alticle i4.0 (3) o{'the constitution.

I-le further observecl Lltat r,i'itilc amendment in Scotion 2 oi'tire DralL Biil expa.cis rlie
meanittg of the "Chairpcrsot.l" c:aLrt.ion shoLrlcl be macle to lestrict pol.sgils actipg as ..luulr

ti'om presLrming "absence oi tlx: chairperson" to arbitr.ar.ill, clirlrlicatc-; roles. The abscnce
shoulcl be restrictive to avoirl situatiotts r.t,here mol'e than orre l)eison is lter.for.rlilg thc
sarne ciuty.
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1.he Bill nr:ecis to make provisiorr_s to allou, clepitty retur.ning officer or presiclingofficers;
to be alloweci required tr gn a prescribed docurnent in case the Returnins Officers or
Presiding Olficer fails to :;r,u thetn.

13. h{l'. Isaiah l{ar,yer ii Ngurrii

Mr. Ngurm.i submittecl 'iir,rt:-

There is neecl to InciLrde in the Bills that. a Presiclential lllection shallnot be
invalidated ltniess tlie Sr-qrreine Coult o1' I(enya is convinced that the
election results are ;rot in accordance u,itir Article l38 (4) and (7) of the
Consti.tution of l/,en1,a 2010.

ii. Given tha.t it is onh, the Chairpelsorl of iEBC who is rnandatecl by Article
138 (10) (a) of the Constitution of I(er-r1,aZ0l0 to declare the results of a

- _---H,esiden'tial Elcotion- hgld--r:nder- Artieie. l j_8;(!)-of tlie-eo-nsligtio_n-rcf
Kenya 2010, tht: Retr-rrning Officer's declaratioir at the Potling Statiop cal
only be final fot ali tire other election resuits save for the Presiclentialones.

iii. The Presiding Officers ancl the Retuuring Officers should have cleiruties.

iv. In order to ensure accountability, ancl in line r.r,ith Article 88 (h) of thc
Constitr-rtion of Kenva 20L0, in errery Presiclential election, the IEBC shatl
pay and facilitate at ieast tvi,o (2) Poll Agents in every Constituency vi,ithil
the P..epublic of Ketr1,21 r,tho are registered voters u,ithin the Constituenc),
they are to be de loyed and who shall act for the fir,o rn or Pol

arties in the Elections

The above-statecl Po[[ r\gents siralI sign the rnandatory Election ciocuments
u'itere ttrey are neeclecl to si-qn and in ciefault they shall suffer sirnila penal
sanctions as the Presicling Cfficer.s.

Tire Chairper:rorr of'the IEBC need not be an advocate given that thelness
we are now irr ;r a result of lawyei's- oLre being the Chairpel.son of IEBC
and the otire r :,,,:ing the Sr-rprerne CoLrrt Juclges.

\/1
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I.i.F-ol'tttet'ineinbet's o;'ihe Jirstice Arrcl Lcgal Affairs Co*lr;;i'ttec or"tiie lrla{ional
r\ssetlibl5' in tlic I0'r' Pai'lizrineiit ailrl I{aiuunye Gicliigi Co. Ailrrocates
Pt'csenteci B)'Ifon Siiiitucl Gir:higi, IJon. Florerice l(aju.ju a:id l.lon. Pi.i:;cilizr
itiyokabi

They jointly subuti{.Lecl in supporL ol the Ilill {rLrI Iurthr:r ploposed I'uri'{.her

arlendrleut to the bill

I Amend clause 2 to include Lhe clefitritiorr of the tel'm "vote cast" to utean

valid votes cast ancl clo nor- include spoilt or re.jcctecl votes. This is

clalifying on vi'ltat tlic Suprerne Coult has been gLappting vvith u,hether'

spoilt and rejcctecl votes should coLlnt.

II. Amendnren{. of clause 3f1) (R ) !e_I-r-s g_rl ilr q r,,,' q 1-61r " a nd_o1 i, i eqe}a-irp_ers
)r

III

IV

itlluteclilttely aiier Lhe u'ords "anotirer chairp,'rson" or bec:onte availab[e''

immediatel), a1'Ler the t,r'o;cls ''be altpoiptecl".

Atnend clause 6(1)(E) by tlcleting the rvords ''and'' immecliately after tlie

u'ords ''poliing station'' ancl sr-rbstitute lhereforc the er conlra

Anreitcl clause I0 (86,.\, (2)(a) b), cleletin,g the term ltresident elect and

replzrcing rvith the word "caudicizite".

Arnend ciause l0 (86r\, (2)(b) b;,rnseriing ar r,[re encl of paragraplis (b) arrcl

(c) the ''vorcls " 1tt'ovidecl tlraL any oancliclate inlencling to paltir:ipate in Lhe

Ii'esh elecLion shall give ri,riLLerr no[ice to the Contu:ission of the intention

I.o participate within se\/er1 clavs of the nLrllificar.ion b-r, thc CoLrrt

Attretrd clau.se 10 (864. (2.)(a) by c{cleting the i.crm piesicleut elect ancl

replacing vvit].t the rvord "ciu'rcliclatc''.

Vii. Ameuil clause l0 (86r\, (2)(b) lry ins;er{ing at thc end o['paragraphs (b) ancl

(c) the u'ords " providecl that anv cancliclate intencling to pa.r'{.icinalc in thc

fresli election sliall give ri'r'itLcn noticc': to Lhe Conrniission of the inlenl.ion

to lta.rticiltatc u,ithirr se\/elt clay5 o1'l,he nrrllification bi,the C,oLri-[.

VIlt. Ainerr,iclairse ll and. inscr-t a ne\\; ParagLiiph (c) to proviclc as lbllorvs_

VI
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"(e) t4/iLlft,rllv fails tct tronsntil tlze cloctun.eni as reclu.irec{ or io clcLi,er the

docutte.n.l lr: th.e Conslituet'LC); 61y AtcttionaL Tal[.y'i.ttg Cente. "

i 5. Nairobi Business C<lrnnir:nity - l{1,r..}oirn Njoroge

Mr. l'iloroge subrnitting on behalf of the tlairobi Business Corninunity submitted as

l.oilora,s, that Parliament's role in amcnding the lau, i.s constitutional mandate and Lequires

no alrtirorization to pell'orm its ruandate. Parliament's current actions to arnendtnent the

Election Law is based on the decisior-r of the Suprerne Court's observation 012107

General Election and the recomulerldations in both llre majorit-v and disseriting opinion s

on thc need to ellsure tliat there is claritl,siruplicity and veritiability iu the process of
transmission

l1 corlc us10r1 sufmitted thatltie prqroSed ailieirtm ent5lo iiofl-mpose

burclen on IEBC as the1, only seelt to simplifl, zurcl ease the manageurent oielecLions.

16.IWr. Eenson Karanja

supports the proposed amenchnents auci recorllnlencls experience of at least fil'teen years
for all returning officers, and invoke r\rticie 234(2)(j) to speciff qr-ralif,ications for
returning ofllcels and the National li-eturning Oftlcer slior-rld have servecl for a tninimuin
five yeals as a constituency ancl country retuming officers.

17.Wazalenclo tr-[uru - l\'ial'iou i{jcroge

ulle slltlmtited rn sllpport oI tile proposecl. tllLl anct Lrrged parllall1ent t0 conslctei- it ano pass

it.

18. lVIs. S[reila Githaiga

I{e s;ubinitted that the rnanual system ol. r,oting sliould be supreme as it is sitnple,

tlansparent, secure, r,eiifiable aitd accor-urtable.

MlN.FiO. .ISSCEL/026ZAL7 : Adjoururueiit and clate of th.e l{exf nreeting

The Lr-ree as adjournecl at i.45pm ancl to be convenecl on Wecinescla-y, 4tl' 0ctober,

?017 at2

i{oN. \^/ tr\lvtr C[{}IPT[JMO, }iIP, SIIN. },-rlTUMA r\DAN DULI,O, MI}
CO-C [I hi.ii i] nil].i S0NI.

l1
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ii,ITP{UTES OF T'I{E IiiiiTI{.,.i)iI\IT'SI,IT.II{C OF TI.IE SELIICT Coh{MI.rT[OS ON
iii-'IICTIOi{ LAV/S, 2t17 OF EOTI{ TFIII NzL'{'IONTtL ASSEi\/iEi,Y AND THII S[NrtTE
iiiii.i) oi'{ 1,vED}.ilrsAY,41r{ ocroBEil, ?017 IN cour.iry I{A.LL GRoutqD [LooR
IiGA1I-I}ROOI4, PAP.LIAMENI- I]UILDINCS AT 9.30 AM.

{, i{]iSBT.I'i. - NATIONAL ASStrMI}LY
1. I Ion. Williaur l(ipkiror Cheptumo. MP Co- Chairperson
2. T-lon. Gladys Jepkosgei-Boss Shollei, Mp
3. TJon. Isaac Waihenya Ndirangu, MP
4. FIon. .Iemifer Sharnalia, lvIP

5. i-lon. Alice Muthoni Wahome, MP
6. I-lon. Ali S/ario, Mi)
1. Ilon. George Gitonga l\rlurtrgata, I\.{P
8. l-lon. Staule), Muthamer, MP
9. I.{on. Adan Haji Yussuf , MP

-t&risE-NH-ENATB-
1. Sen. Faturna Adait Dullo, MP
2. Sen. Paul Kimani Wamatangi, MP
3. Sen. Jolurson Arlhur Sakaja. MP
4. Sen. Aaron Cheruiyot. MP
5. Sen. Naomi Jillo Watqo, MP

Co- Chairperson

IN ATTENDANCE T/IENtrBEITS OF THE GEI{ERAL P{JI}LIC

(Attendance list is annexed)

L Mr. Nicholas Eurejen
2. Ms. Emmy Chepkwony

i. Mr'. George Gazemba

4. Mr. Samuel I(alanta
5. Ms. I{alima I-lr"rssein

6. lyls. Kavata lVlusyoka

l. Mr. Charles Ngatia

8. Mr. Victor ISett

9. Ms. Jemiilah Waigr,va

10. Ms. Doreen I(arani
i L Mr. Ronalcl Walala

12. Mr. Salem Lorot
I3. lv[s. Ltrcy l{acloli
14. Mr. .lerenry Chabari

SIlCITETARTA'I
Deputy Director, NationaI Assembly

Principal Clerk Assistant, Senate

Senior CIerk Assistant, National Assernbly

Filst Cler'[< r\ssistant, National Assembly

Cled< Assistant, National Assembly

Clerk r\ssistant, Senate

Clelk Assistant, Senate

Clerk Assistant, Senate

Legal Corursel II, National Assembll,

Legai Cor"rnsei II. National r\ssernbly

LegaI Counsel II.. National Assembly

Legal Counsel II, Nntionai Assernbly

I-egal Counsel iI, Senate

Legai Counsel Ii, National Assernbly
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l-1. \4s. Fiona itlLrsili

16. it4s. Clale liiclonrlrcr

17. l\,ir. .laures rVlacharia

lB. It4i. .laines NgLrsya

19. it,ir. litanley Lan_uat

20. IvlL. John MLrngai

21. iVIs. Faith lrzlakena

Ilesearch rJlhcer lll. National Assenrt,

Research OilLcer III. National ,\ssenrblv

i'r4ed i a Relations Offi cer

Sergeant At i\rnis. Senate

licrgeant At /\mrs. |.lational Asscnii.,l1

l.icrgeant At Amrs, National .AsscniblY

ljcIgeflut i\t r\i'ms. Nalional Assi:nrbli,

VIIN.N0. JSSCtrLiOi9IzO17 PROLINlliNARIBS
The meeting cornnreuced rvith a wold of prayer li'onr I-Ion. Adan l-laji Yr-rssr-rf. MP fbllor.r,ecl by e

round of i ntroductions.

II{IN.NO. JSSCEL/O2OI2O1,/ RE]VIAIU(S liROiVi TI{E CO-CHAIRS
'l'he Cliairs bLiefed the urceting that the tvvo Select Continittees \;\/flS convenecl to reccive

sLrbnris.sions lrom institutions that u,ere invitecl by thr: Committee oii the electioi-r laii's

J\mflrdurent bill that seehs-to aurend-the elec.riol-Act. 20-11 anclinlndependerrt F.iectoral r,,,,1

Bouixlarics Coillifission i\ct. l:lorveVei',.the Co-chairs inclicaiecl that niembeis bf'the-lxbtic rri ,

\,vere present on'l'Lresclal, i"l October.20l7 br-rt clicl not ltet an opportunity to make thcir

sr-rbmission u,ill be accolded an opportunity to plesent tireil comments. T'he Co-Chairs r-rrgecl the

organization rellresetltecl to be fi'ee to rnake their vierl,s ancl comments before the Comrnittee.

Tliey assr.rred tnembers of the public that all rzjer.'r,s that r,r,ill lre presented belbre the Conrmjtlee

will be consiclerecl by the Comnrittee clLn'ing its report rvritin1l excrcise.

MIN.NO. .iSSCEL/021 t20 i7 1'1JT] LIC S U1}iVIISSiOI'IS ON'THE, trI-trCTION LAV/S
(AIvIEI{Di\{tri.{'l') BILL, NATIO}.{AL ASSEIvIRLY

DII-LS NO. 39 Ot' ?A17 AND TI-IE ELECT'ICINS
LAWS (AN,IIi,r.{1}$,IIINT) I}ILL, SIiN..tT'Il Btrtr,LS r"{O" 3

oF'2017

1, Nlr. Miehael Ogenibo (fiuance Consultant/Banlc)

l{e strbrlitteci as follorvs-

i-ie opposes tlre prol;osr:cl anrendnrenis as it gives loom for fi'aud tlu'oLrgh alteration of
resLrlts. tlie qr:olr-rur slroulcl be nraintaiuecl at fir,c. iclentiflcation of voters shoLrld onl),tre

thlor-rgh I(IElviS arrcl the peiralty should be euharrcecl to ten years.

LIe firLtlier obser , i:c[ there is neecl lor cotlsensus betrveen the political lllayers and

suggestecl that tlre ic is rret:cl to anrencl lar,r,to anrong other things prescribe an olf'ence fbr

an;v person i.i,ho erclircles agcnts at pcllling stations aricl ciefine stral, [n11r1.s ancl horv to

account

2



Lle infonnecl the Conuuiltec t-hat thcle rs,lcrrcl to e;tpzr-ncl the clefinition ol'the Chairpersort

of' the Indepenclent Elec{.<lral ancl ]lounclaries (lourrLrission to allor,r, othet' commissioueLs

discharge the role of the Chairperson in his or her abseirce. This,.,',ill help a.voicl vaculllll.

2. ldr'. ,Iohnson hryaiidiga ('I'cacirel ancl \/o'rer i(isii Ctiunti,)

Flt: sLrbrnitled in suppolt of the proposecl ameudnrent of the election laws.Ort the

qitllihcation fol appointmeut, he subrnittcd that the Chairirersoii of the indeperrcleut

Electoral and BoLrLrdalies Commission cloes not necessarili, to be h lawyer bltt allo$' ( thet

professionais preferable statistics to be cii ,ii'rle fol appoiniment as Chairper-son aslL.llC.

I{e fulthe;. obsen,ed that the definition oi Ch''rperson be expanded to allow the vice

Chairperson and any othel commissioncl ir.r the absence of the Chairperson. He ftrrtheL

submitted that presiclin-u ol'ficers siroulcl be macle to sign fonl 34B and uot b), tL,.

leturning oflicer onl,v.

LasLly he proposed a leciesign of lrorurs -i4A and 348 to incir-rde the tirne when {brms
are signed.

3. Mr. Eliud I(inuthia (Advisoi' on Public Sectr:ol Refbrrns 
"& 

Foiice reforms)

He subr-nitted as follows-

The tirning for introduction of proposed amenciments and the bill is timely. He supported

the expansion of the clefinition of the Cliairperson fol IEBC to aliora, any other

Commissioner to act as the Chairpelson in the absence o1'the Chairperson.

On the quaiification of tlie Chairpelson of IEBC, l'Le sr-rpported tlie ploposed amendment

to allow any other prof'essionals other than lavrS,els are eiigibie for considet'ation as tire

regr-rlation rnaking auihoritl, r'oom to make legirlations to J.r;t an1, problera. He furtlrer'

suggested that the cl'ra.ilpersou of the Comnission to be people's managet' ancl

transfomrative leader sr-rpportecl the manual tlansmission of electiou results because it is

simple, verifiable and zrccountable. On the lrroposecl penzrlty flol election ofl.rcials who

fails to complcte anci sigh election clocuurents is lenient and be i'naintained at fir,e br-tt an

option for fine be

4. Mr. Kenl'a Privatc Sector i\!li;rnce

The Kenya Private secior r\lliance i,\ias repre.sentecl by the Chief L]xecutive Offic, . N4s.

Caroline kariuki. She sLLbrnirtecl that-
(a) On ciause 4 oL the Ilill on Quornm; the cluoluin siror.rld be at least 50 percent

of all the Mernbers and ctecisions should be nrercle b), a siurple ma.joLitl, of
members pre;sent in linr: with the principles of corporate govet'natlcc.

(b) on clalrse 6 thc elcctL'onic ancl mauual systcms slroirlcl courpleueut each othet'.

J



(c) ort clattse 9 the lbrrtis lbr ilairsnritting .shoLrlci bc oi'llcizil. unilorur ancl
i,elillable

(d) on clattse I I thc offencc should be expandecl to inclLrcle Cor:rrnissiotrers and
dny s11',.,' officels vvith lesponsibility in electoral llr.occss.

(e) amencl law to pclniit meclia to aruounce elections or)ce they zrre zult0uncecl by
consti tttcncl, retlttning officels since results annoLlltcecl at the colstituelc,r,ale
l'rnal:

(1) arucnd section 2 on the definition o{ tlie tenl inteqratecl electronic systenr to
include ui colnpLrter basecl S)rstem.

-5. I\4r. Ale>t Otunga l.iarasa, Tcachel-, a l,{airobi Resicjent

LIe strbmittecl in opposition of tlie proposecl tlie atnendment bill on the accor-rnt ihat the time
lbr the intlodttction of the bill is not applopr'.iate. in particLrlar on the proposecl erniendrneut to
the clLralification of the chairirerson thzrt .seeks to allou, no,', inra;)ers to be eligible lbr
appointntetlt as cltaiq)ersolt. he opposed it. I{e opposed the pLoposal to reclucc the rlrLomm of

_l!g (lomutission fi'om fir,_e. to tht'ee. I-Is suggestgd thaf_flrc._QuoLunr he retairecl_at_five asjr is.

FIe firrtircr strl:'rritled in oppiJiition oJ atcoLclirig pionrincnce to irianual mecliairism over.t5e
electt'ouic tlechauisnr iu case of variauce lrt)i,'.i,,'il rhe tu,o and la.stl_y he opgtosed theproltosal
ttl cxpaud the clefinition of the Chairpelsorr to alloiv the vicc Chailpelson or any other
cLrtrrtttissiotter act iu the absence of the chairperson is not necessar)/ silce r\rticle Ij8 0f t[e
oonstittttiort onl1, authorize the Chairpersorr of the IEBC to act as the letunring ofilcer. lor the
pLrrpose of plesidential elections.

6. Ken1,a Charnberof Commerce

The organization \,vas repl'esentecl b1, the vice Chailpelson. Mr. Jaures MIureLr. I-le
subrnitted as [ollows.

l'hat chaurbel of Commerce sLrpports the ploposed ameudrnent

a.) On Clar-rse 2 o1'the Bil[, tlie definition be expairclecl to erllorv the vice chairpelsorr
or any other conrtlissiouer to act as thc chairperson in case of lris oi her absence.

tl.) On clause 5 of the bitl on vat'iance between electroiric ancl mzrnuz:l transmissioir of
election t'esltlts, l-re supportecl the llroposal and buttressecl l,[re neecl to have mauual
urechallism prevail since the electronic resr-rlts are gcret'atecl ll'oui the meurual

lirrms countersiqnecl b_v all ltoll agents.

c.) Ou ciause 8 of tite bill. he proposecl thal section 44."\ be antelci,,, lri deleting the

rutay and sLrbstitute the r.r,orcl shall thereof.

7. l'{s. ilbb1, lVari.jala Naiigatir,., \/otei' in \Vcbu1,e constitucncl,

She sLrbnritted in sLrpporl of tl ,penalty prescribecl tbl elcction ol(lcials r,r,ho iails to

conrplete and sign election docunteuts..

4



..7. . __-

8. [o'!s. ,Janet Irnin.ii. (N{ornbaszi Counfy)
S[e iptbrniect the Cornurittee tliat lhele is neecl to.1ai1 all eleotion officials rvho failto sign

election clocuments ancl supporteclthe prescribecl penalty uudet'clattse 1l 0f the Bill.

Op clause 2 op the clefinition of the Chairpelson to allow the vice Chzrirperson or arly

other Commissioner oi' Illi3C to act as chairperson of the Comilissioir in case of the

eibsence of the Chairperson of tire Couunission, she sr-rppolted the proposal furlly.

9. 'fhe l(enya Interreligious Aicls Consot"tium, Bishop Steplien iVtrultetlia

13ishop Mltiketha submittecl iLr suirport ot'the ploposed arneuclmeut in its curt'etlt form. Ou

C-lausi: l1 of the Bilt, on 1:enalty flol uialpractices duling the elec;tioiteering period be

enhapcecl. I1 addition, he requested ParliameLrt to cotne LU) \rri.h a lar.v to tegr-rlate

rlemolstr.ation i1 the countr'1,. Ile also poted that they have observed tilat thele is mltch

i t). Wornen of l(enya Initiative- [VIs. Dhahabu Dar]o ([roriner Banl<er ]Viarsabit Coriufi')

N4s. Dttahabu subinittecl in support oi'the proposed ameudtnent iu its curtent form. On

CLatise ll of the Bill, orL peualt-v zrgainsl election officials who fail to complete oLsign an

election documerLt be sevet'e.

i1. Youth Couircii of l(eirya- tYii'. Edro. aril Githaitha
Ndr. Githaitira submittipg on belulf of the yoLrth Clouncil sLLpported the pioposed biit

beibre parliament. OLr C-lla,-rse 5 he sr-rpportecl the ploposed eitnetldtnettt ou prominence of

- manuraily traqsmittecl resr.rlts ovel electlonically transinitted in case oi discrepancl'

betr,r,een the two because it meets the test of sirnplicity. It is cheaper to urauage election

through the manual systellt.

72. hlr. Geoffley Mon'is }d-'vlrv'iclzo- Evairgelist, Iftlitor
['le surbmitted as folloi.r,s-
'flrat he supportecl tlte efforts uracle b1, pai'liament rvith a vieu, to streatnline clection

itlaltagernent in the country. 1he proposed aureucltnettt to the eiection Ialv rvas pLompted

b), the.!udgemeLrt o1' the Sltitreine Cor"rrt.

i3. L{s. Cecilia N5'oilabi- Gospel z-Lr'tist

She strbmitted iu support- oIthe proltosecl ameuciment to tl-re eLectious [ar'r's.

O1 clause l l. op 1:epalt;,, fb; elcclroir officials r,i,ho Jails to complete election clocutilents

shoulcl be jailecl lbr t-rve )/ears as proposed in tire biil. Sire further submitted that the

clefllition of the Chairi:erson in elzruse be expat'Lctecl to alloiv the vice chairperson 0r ally

other cornrnissioper to pelfornr thc cluties of a Chairpet'sotr in case of the absence oi: the

su bstantive Chailpcison.
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I 4. P i'c piretic p.avcrs i\,i ctit,o rli- I-' i.0 1;h e{ i)a ti l l\r,lu,a,gi
I-Je sLrbnrinecl iti strpltolt cf the ploposed tunenchlent to elcction lari,s. On clause j ol'thr,
llill on QLralification of tlie Clrailperson. he iucliczrlecl Lhat tlre ChaiLper.so6 neecl rrot to be
a lar'i'yet' birt an,v otltel qLraIilir:cl pelsorl oan be alrpon'rrecl ls cSairpcr.son of't6e
Cortrnrission.

15. I(aliarnega Counfl, Forunr- vrr'. 'r'orn chivachi, chair.pcrson

He subrnitted irr o1:Position o1'the ploposecl amenchlent on the electiorr lara,s. FIe si,glecl out tliat
the proposed anrettdnrent on the defiuitiorr of tlie Chailpelson of IEBC to allow lhe vice
chaitllersou or atly othei'Cotltnission. I-le urged Parliament to sfielrre the Bill gnt.il afteie]ectio..

v[iiv. No. JSSCEi./0 22/2\fl DA'I'E OF TIIIi i\EX]'MEi'TII{G
The nt ting u,as adjourried at 1.30 pm so as to resume shortll,afler at 2.30pm

HO
CO-C

_ \{/ILLIA]VI CI-IEI'TUN,IC ; M t,
i{AiRPERSOIq.

SEI'{. FATUTd,ZT. ADAN DULLO, I\{i' . -. . -
co-ci.i SON/ ITPUTY iv{AJ
LliAl)lli{

DArE: ... iol rp:\a?) 7
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MII{IJTIIS Cfl ',f i{E FOURT'H JOINT Si'iTIl{G OF Ti{tr SEL,ECT
COMMITTiiIJS Iii..I }ILNCTION LAWS, 2011 OF I}OTTI TI.IE I.JATtrOI{AL
ASSiII\4BLY Ai.i : I'I{E SBNAT;I T{IIL} OJ{ TUESDAY, 3IID OCTOI}trIR, 2CI7

lf.{ COIJN'IY I{A.i,;-, VIINi CI{AMiJIIR AT 3.00 PMr.

PRESBNT - F.i u:i 
"i' iOlllAL ASSEMBI-Y

1. Hon. Williarn I(ipliiror Cheptr-rmo, MIr
2. FIon. Gladys Jepkosgei-Boss Shollei, MP
3. I-Ion. Isaac \4iaihenya Ndirangr-r, lvfP

4. FIon. Jennifer Shzrrnalla, l'zfP

5. Hon. Ali Wario, IvlP

6. Hon. George Gitonga Murugara, M.P.

1. I-Ion. Alice Ivftrthoni Wahome, MP
8. I-Ion. Stanley Ivlutharna, M.P.

Co- Chairperson

PRNSENT- SENA'III
Co- Chairpqqon _._-I __

2.--Sen. Pau[ K-imani Wamatangi; MP
3. Sen. Johnson AflhLri Saka.ia, IvIP

4. Sen. Aaron Chelr"riyot, MP
5. Sen. Naomi Jiilo Waqo, N4P

APOLOGIES
I-Ion. Adan Haji Yussuf, VP

IN A'TTENDANCE MEMT}ERS OF TX.IE I}UBLIC

l. Ms
2. Ms
3. IvIL

4. Ivtu'

5. Ms
6. Ms

7. I\4i'

8. It4r

9. Ms

10. Ms
ll.Mr

Mary Chesire

Ernrny Chepkrvony

Geolge Gazonrl:a

Samuel l(alarna

Kavata Mursyoka

i{aiima l-I-rssein

Victor Bett
Cliarles Ngatia

Jemimah Waigwa

Lurcy Racloli

Jereml, Chabari

(Attendance list is annexed)

SIICIiETARTAI'

Dep Lrti, D irector, S enate Cornmittee S et'r,ices

Principal Clerk Assistant, Senate

Senior Clerl< Assistant, National Asserrrbly

Clerli Assistant, National AssemblS,

Cler[< Assistant. Senate

Cler[< Assistant, National Assembly

Cierk Assistant, Senate

Clerk Assistant, Senate

Seconcl l-egal CoLmsel, National Assernbly

Secoucl Legal Counsel, Senate

Second L,egal Counsel, National Assr:mbly
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l2. \,ir'. Salenr L,or or

li. \4s. Doreen l(zrrarri

14. Ms. Fiona j\4Lrsili

I 5. lt4s. Clai.e i(iclonrbo

i>ccotrci l-cgal CoLrnse l. irTational i\ssenlblr,
Secorrcl l.ciiai CoLlnsr:I. I'jatronal,,\sseilblv
Resealclr Of'Ucer., National t\sser r r Irl-r,

Re,searclr Ol'[lcer.. Senate

i\'tIN.NO. .ifisci:,lll0 i -1 12.0t7 iiRiii_iivilfi./,.RjEs
The rtreetirlg l*as callecl to orclet'at 3:01 t>.nr zrncl conrmencecl r,i,rtlr a i.i,or.cl olpr.a,,g1.
0'onr Sen. i.,laonii .liilo !\/aqo, j\4.P.

MIi{.iYo'JS,sclIL/a\6/20r7 suBIvfISSIoi\s oF l,tEn(oFTANDA FRoi\(
TIJE PUili,IC ON TI{E Ei_ItCTiOi\i Lr\WS
(AivrIiNDn{ENT) BIL,L, 2A77

l) i\'II" Bal<ari Shaban- Council of Imanrs airci l,r.eachcrs of I(en5,ir
(iVIt. I(eni,a Region)

I{e 'sLrbmittt"cl [hat [l-e-.co-uncil sLrpporls-thc-anrcncl.ments fbr-tlie-follovyin*_r.easo]rs. --a)--CIaLrsc 2 rrf'the Bill-ensures tlrat [here u,as rro vacr-rlim in ttrc Irrclepencle.t
Electr'\'r ir '-i Bottuclat'ies Commission (ljiliC) siroLrlcl the Chairpcrsorl ol- t5e
Cottrtnlss;t''rrl ibl tvltatever reason be absent ol r-urable to clischarge his clLrties.b) ClaLrse. 6. ol' the Bil.[ ltlovicles an oirportLrnity {br non-la\,v-vers to cliair theConutlissiorr.

c) clause I I llror"ides fol' sevet'e deterrent pr-ruishnrent to IIIBC officia]s r,r,ho
bLrngle elections

d) Amendttlenl of'secLion 39 o1'the Riil enslrrcs that the failure of tccllrology
dLr.ing the t,ansrnission of erectio, r'csurts r.r,ilr not cre'y Ke,i,an 

',ters their.soveleign vvill.
e) r\rnertclnrent t'r1- Section 83 o1'the Electron Act, 20tt ensLlres that global

srattclat'ds of nLrtli$ir1g an election ancl tlro:;c ,.i ty the Suprepre Coi.t ot.Keltr,,a iu 20i3 ar.e not ciilLrtecl.

2) h,ir'. tr(arnori Gachol<i
FIe sLri:po'tecl thc a*eucr,re,[s Jbr lhe lbilowing l.easors:

a) 1'he amertdtrleuts seel< to seal the looP holes that leci to the cancellation o1'thePresidential elec[ions of g,l, Ar_rgust. 201 7.
b) Ensr-r[es LliaI dLre cliligence rvili]oIloi.r,ecl b,,, etllcials rvho nranagc ciectio,s

3) lvir. i)anson iylx,angaugi

I-le sLrppor'teci thc ar.e.cr,e'ts lor the folloiviug r.eilsors:
a) lvirere tlie[e is a disPute ott elec[ronic Lransniission o1'election r.esLrlts. tlrc, the

nranual clocurucnts shoLrIcl be Lrsecl.
b) Thc i:lccIiott ol'ticrals tvlro cause nLrllillcation o['arr electiorr bccriirsc c,l'their

zrcis or' onrissioLr o' co*rmissio, shoLrrcr rle.yaitccr.
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4) D r. i.)u it ca n i )j w,:i n g-Deii l:, ;lfrica it Nir_za r.en e i_,avi, S clr o rii

I-le sr-rbmitled as i:oliovi,s-

a) Tire rights pt'otectecl b),Art,icle 38 oJ. the Constitr-rtion ol.I(enya ate actualizecl
tliror-rgh the electoral svsierL'r zLs set oLrt Chapter Seven of the ConstrtLrtion.

b) Under the detlocratic fbrrn ol the l(enyan Government an election is tlie
ultimate ex1:ression of sovereignty of tlie people ancl the electoial sysierl is

designeci to ascertain aircl implernent the will of the peoltle.
c) Tire bedrock principle of elecLiou dispr-rte resolr-ttions is to ascertain the intentof

the voters ancl to give effect rvhenever possible u,hite upholcling the principles
that unclerlie a flee ancl fail election.

ct) Tliere is rreecl to clari$, the cilcumstances that i,r,or-rlcl leaci to the absence oIthe
Ol-rairpelsun of the IEBC

e) .A reqr-rirement be put in tlie Bill that in case of a nr-rllificatiol of an election,
thet'e t,r,ets nced fbr a confir'rnation front the candiclates that they wilI participatc
in lhc 1'1:pt:at election.

0 Titere \\izIS t'to nccd of punishing electoral officials i.vho refLse to sign the

declaration l.orms i,et such ornissior,rs+verc-regarded-a nr_rlli.b.in-the sanre-Llill

5) Ms. Stacl, Saicia Chepi<emoi- citizen or Iloniet
She stibnittecl in sr-rpport of the ploposed amendurents to the eiection iaws anci the
Bill. She l'urther observed that manualtransmission of election lesnits should take
precedence in case of discrepancy betrveen the manual svstem and electL'onic system.

6) Dr. \4/ashingtou Mal<odlngo
FIe sr-rbiiritted in sr-Lpport oi' the proposed amei'idments and indicated that ihe

amendtnents are lirnclamentai and cliticerl. I{e supportecl the amenciment that seeks to
expancl the cielinition of Chairpelson in Clause 2 to allor.r, the vice Chairperson or an,v

other Cotnmissioner to assume the role of the Chairperson. In aclciition he observecl

lhat there is ueecl to r-rphold the supremacv of the manual transmission of election

resuits. Lastil, he sr-rbrlritteci in sLrpport of the pi'oposecl ainendment to Section 83 clf the

Eiectiou nct.

7) Mr'. Gebr'!ci N{.uthur:.'ra, Teiecommunication Engineel-

I-l.e siLl:mittecl in sLrpport of'tlie proposecl antenclurents. Hou,ever, he proposeclthat
sectiotr 39 of the election Ac|,2011 be anrended to pro.ride llol electlonic trzrnsrnission

of election rcsttlts onl1, ald do atr.i,ay q,it[-i the ruapltal tlapsilissiop ol electio11 results.

8) i{on. i:rc[<soir t',Iwalulu, forurcr N,Iember of Pariiatir:cnt
FIe surbnritted in surpporl of all the proposecl amendinen'Ls to the election larvs since

they are ptogressii,e in nature aLrd seeks to affinn the sovereign u,ill of tlie peoi:[e.

IJe fr.tr-thel proposecl that the committee shoLrld consicler couiing up u,iih a piovision i1

the Bill Io courl:e1 the IE]3C to train electolaI olficials adeqr-rate[1,,
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9) i\'1r". Ciraries T'abu (iiitirnu-Cirflinrran, Iluirge ilr !'/nznlcncio
I-le disa-ureecl ii itlt tlte propr,,ccl arnenclnrcnts ibr the lbllor.r,in!.1'casoits-

a) The cLtrt'ent politicai clinrate \\ias unpreclicta[:le arrd polluiccl ancl tl-rerel'oie r.r,as

not the t'ight tinre to unclertalcc amenclmeltts to lhe eli:cIions Ia\v. Instencl,
dialogLre bctt.i,eett the irvo contesting l)olit.ical ltar[ies shoirlcl be eucouraged.

b) Tlrere was no tinre to aclch'ess thc issne ol'an acting Cliairltelson ol'ttre ll:llC
and there shoLrlcl be no anticiltation of his absence.

c) 'l'he sevet'e pr-rnrsluricnt proposed ou electoral of.ficials ivho lelLise to sign
clection cleclalation rcsLrIt fornis r.r,as political mischief.

10) tr'is. Nice Muthoni i\,Iburu-Student Leacler, I(enyatta Unii,et-sit),
She suburitted in sultport o1'the proposecl arnendments to the clections lai,r,s lbl thc
Iblloiving reasolls:

a) ClaLrse 6 of'the Bill
-provides an opportunify lor i]ersons fi'orn othei ltrclli.: sio,rals to be appointecl
Char ilperson o [' I]lB C:
-Reuroves the risk of paralysis of the IEBC;

-----Ens.ures -that ttrelecisio[s--ol l]]BC--aLe unanin , r to---z-noicl -intemz'Ll
0lsag[een]elt-t.

b) ClaLrse 1 I that seelts to amend the Election O1'Iences r\ct ,r i 6
-seeks to raise tlie prolile of'the role played by presiclin[, ,i I retulnin_q oJ'ficers.
-enlances penalties l'ol u,illful ol deliberate failure to sigir ,lection clocirnrents or
ihlsily election clocuments by eiection officials.

c) Section 29 irnplements a ConstitLrtional Court's dircctive in the case of Peter'
Solomon Gichira vs IEBC & another l20l11elQ,tt.

d) Amenclurent of Section 39 o1"the Elections Act.2011 ensures that the failure of
technology dLrring the [ransmission of e]ection results rvill not deny Kenyan
t'oters tlreit'sovereigir rvil[, since ttre nranual results rvill be consiciered.

e) Arlenclment to Section 4z[ oL the election Act seeks to clelete subsection (8)
u,liich had established Elections Teclurologv Conrmittee rvhich u,as declared
uucotrstitt-ttional by the l-Iigh Coult in Kentreth Otieno vs Attorney Gerreral ct
arrother' l:,20 17 I e til-R.

0 Atnendt.ttcnt to Section 83 oI ttre clection Act will ensule that technical
consideratiotrs clo riot overlicle [[re substance of the vote ancl thereflole ulpholcls
the rvill of the people.

g) Amencltneut to Section 86 gives el'iect to Article 13S (1) of the Cor-rstitution of
I(enya.

1 t ) ii'{i'. Peter r\ ru u n grt -I(g.i11,2 hr. lisn a l U n i o n oi''i'cn c}rers (iiiit l t' :';
lie sLrpported the proposcd anrencinrcui to the electiorr lirrv:; Li llartic.Lllar he
surppor'lecl cletuscr 2 to cx1:anci the de[inition of the chaiiper:sorr ro ailovi, the vice
chairl;ersolt ot an)/ othr:r'comnrissionel to irssllnte the role of tlte Cihairpr'-r.son.

i2) N{r. Olivcr I(ipchuulra I\,Iutai
FIe sLrbmittecl in sLrpport o[' [he proposecl zrmeuclmeut of the olection lar,r,s as
crlutaincd in [he brll because they seel< to protect tlre soveleign r.r,ill of the people. I-le

A



l'r-rrther observecl that there is need to;rrescribe pr-rnitive lleasLu'es against elcrciiotr

olficials i.rrlio fail to clisclral'ge tireil ciuties as recir-lilecl b1, 1211,. I;jinally he Lrrgeci

I(enyans not rriew th: :rroposed aimendi'nents tlrror-rgh the cleniocrzttic lenses or
cons;titution and not poIir rr;al lenses.

13) Ivii'. h{ohamnied Abduiniri
I-Ie subruitted in oppositiotr to the proposecl amendments notir-tg that the timing rvas bacl

because of tl'ie plevailing political cli.iisions in the Countil, ancl i,Lrgecl the Coinrnitleethc
lralt the process.

14) Ms. Velaii X(adeiza, Ilngineering student at l(en5,2112

She submitted in opposition to the amenchnents because sh(r l'cacl nralice especially on

the amendment in Clause 2 ol'the Ilill i,vhicli pr:opose.s to allor,r, tire Vice ChairpersonoI
the Commission responsibility to act as Chairperson in tl'rc event o1 absence of the

Chairperson of the Independent lllectoral ancl Bor:ndaries Couunission.

-f - Site--i:r:ged-the-Conrmittee-fo consider-onsensus-builciing-by. the t\\i+?olitical-parties as

the u,ay foiivard.

lvlr. IvIlN.NO. JSSCtrLl CL7 l?.01"t ANY OTTitrR i:I IIJIFTESS

Members observed that there r.i,ere fn e peopie rvho dicl not get zrn oppoltunity to present

their sr-rbmissions aLrd it was lesolved that they u,ere to be accorded the opportr-rnity to

present their memorancla on Wecliresday,,4tl'October, 2017 fiorn 9:00 a.rn.

I\fi N.[\IO. JSSCEL/0 18 DA fi AJXO{IRNh,TENT AND DATE OF. I.i{E I.{EXT

N{E,trTiNG

.[ th ctober, 201.7 at 9:00 a.m.

ON. iATILLIAM CFil]I}'i'{,IN,IO, N{P,
CO-CI{ATRPiTRSON.

SEN. }iATUN&{ ADAN DULLTJ, iidi)

C O - CFIA.I}7JER.S ON/ I}E}'T]T 1'
h{A.iORIl'Y LEr\DER.

',)-r,l -k
.-.\ 11.'. - l - -.... - - -.

DATE: i l---__ iir / ).!1 4..4.Qj.h
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I , IiT{TNUTES OF .TF}E TFIIRil .IOINT SIT'TING OF TI{E SEI,ITCT COMMITT.tr.ES
OT'J IILECTIOI.{ LAWS, 2Ai7 OF EOI'I.{ THE NATI{}NAL ASS}'Mtsi,Y A}..I}
TT{E SET{ATE HET,D ON T[JE,qX}AV, 3J'D TJCTOEER., 2017 XN COiJNTY HA [-i-
G iROI]Ni} IILO OR B OAR DROOM, PAI{I,IAMENT BUII-DINGS AT. tJ.3O AM.

PRES}TNT - NATIONAT- ASSEIVIBI,Y
l. Hon. V/illiain l(ipkiror Cheptr.rmo, It4P

7. FIon. Gladys Jepkosgei-I3oss Shoiiei, MP
3. I-Ion. Isaac Waihenya Ndirangu, MP
4. FIon. Jennifer Sharnalla, MP
5. Fion. Alice Muthoni Wahome, MP
6. Hon. AIi Wario, MP
7 . Hon. George Gitonga Murugara, MP
B. Hon. Stanley Muthama, MP

Co- Chairperson

- PRESE,NT:ISENATE- .-:- -

L Sen. Faturna Adan Dullo, MP Co- Chairpersotl, Deput,v l-eacler of MajorityParty
2. Sen. Pau[ I(rnani Wamatangi, MP
3. Sen. Joh-nson Arthur Sal<aja, MP
4. Sen. Aaron Cheruiyot, Mp
5, Sen. Naorni iitlo Waqo, MP

,4POLOGTES
L. I-Ion. Adan Haf iYusuf , MP

II\ A T-I. UI\UANUI' MIrlVilJ I!,}{U L,.t'' t'fiEi G lrl\ i, td-Al, Y u IJ L!. u

(Attendance list is annexed)

SECRETA-RIAT
Deptrty J)irector, Senate Courrnittee Services

Principal Clerl< Assistaut, Senate

Senior Clerk AssisLant, National Assembly

Clerk r\ssistant, National Asserrb ly

Clerk Assistant, Senate

Clerk Assistant, National z\ssernbly

Clerk Assistant, Senate

Clelk Assistant, Senate

l. Ms
2. Ms
3. Mr
4. Iv{r

5. Ms

6. Ms
7. Mr
8. ivft

Ivlary Chesire

Ernmy Chepkrvony

George Gazemba

Samuell(alama
I(airita Muisyo[<a

Halima Hr-rssein

Victor Bett
Charles Ngatia
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.lemirnah Wareiva

Lucl' P1n,1o1i

Jereml, Chabari

Salem Lorcit

Doreen Kalairi

Fioua lvlLrsili

Clare l(idombo

Legal Corrnscl. i.rlational z\ssentbll,

I-egal Counsel^ Senate

I-,egal Counsel. National Assembll,

I-egal Couirsel. National As.sembly

l.,egal Cor-rusel. National r\ssemb11,

Itesearch Offi ce.r. National r\ssemb l y

Rosealch OI fi cer" Seirate

I9 it4s

I0 lvis

ll.Mr'
1 2. N4r

l3.Ms
14. Ms

i 5. ivls

n/iIN.f.io. JSSCEL/i 212017 i'RELiMif'{AliIitS
'fhe meeting coltlrlteirced at 9.3Oam r.r,ith a rvorcl of |)r'n1,s1' fi'ortr Sen. Fatuura DLrtlo, ivIP

ibllou,ed by a roirnd of introdr-rctions.

MIP{.l'lO. "ISSCEL/},3nAfi Rlrlfi4ARI(S FROM TF:IE CO-CFIAtRS

The Chaii's briel-ed the ureeting that the country is irreparin,e for a fresir presiclential

- 
eleclion-fullo_r,r,iruJre nulliflrcatiou ojjre pLesjCe_itlLtzrl Eiesltoll b), the rnqiorit,v;udg;e

of the SLrprenre eoult. Ttre tjitt before the hvo Select Cornmittees ii tire lllectoral lau,

(r\nrcirclmcnt) bill that seel<s to arnencl scctions of the E,lection Act.20l 1, IllB( rtct attcl

the Election O1'fences Act, 2016. PulsLrant to ltrticle 118 of tlie constitutior-r requiLes

parliament tc uirclertake comprehensive public participation on all L''usiness before it.

They further reiterated that the tr.vo Select Cominittees are lt:gally constituted puLsttant to

standing order 121 (2) of the National Assernbly Stancling Orclers and standing orcler' 134

of the Senate Stancling Orders to consicler the Election lau,s (arnendment) Bill, 2011.

Thei, fi-u'ther inforrrecl tire rneetin-e that the Committees harre ten (10) da.ys to consicler the

Bills and pt:eseut its lcllort to I-louses of j?arliament ancl Lrrged Members to tar[<e noie of

tire limitecl timelines and remain couruiittecl.

J'he Co-Chairs empliasizecl on the iutirortance of public participatioir as eusltrinecl in

Artick: 118 of the constitLrlion and informed the members of thepublic that thcy r,r,ili be

accordecl atloit oppoltuiritl, lo illesent their vieu,s to the Cotlntitter:.

Piir'I. No. JSSC 0Ll1 4 t?,011 I'UJ}I,IC SUBMISSIGI{S ON T'I{O [i-tICTiOI{
LAWS (Ah,IIiNDil4l]i'.{T) i}ILl,, NAT[ONAL,

TISSilMBLY BILLS NrO. 39 OF 2017 Ai{l) THE

IiLECTIONS LAFIS (AMBi.{Dn4r,r"{'i) l3lltr,,
Si:li.liiTE BILI-S f'{rJ. 3 OF 2017
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'i'iie Co-Cilztirpct'sons crl'the Cloiuuritlees; u,r;lcon'reci rt4r'. St.ephen Cheboi repleseiriilg [Iie
Non-GoVel'ntrletltetl Olganizatioits CoLLrrcilto make his presentatiol. I.ie co,seq*entll
surbmittecl zis fol loii,s :-

I) The Ncn-Govertrmental Organizations Council(NGO Councii) pr.esentecl

Stephen Cire[roi, CIiair.man
by

He urged the Coilmittee to observe inclepeirclence of the three arms of Goi,erninent
and u,ork to ensure accountabilitl, 6p the Indepcndent Electoral ancl BoLinciaries
Commission (IEBC) as ari independent institutioii u,ith the mandate to spearheadipll
eleclions.

LIe further iLrfonned the Courrnittee that the I.IGO Cou, ..:il suppoi.ts the pLoposecl
atlendtlents. In particular he subrnitted in supporl of Clair:;e Z of theBill thatseeks

i to zttirend section 2 of the Inclependent Electoral and Bourrrlaries Cominission Act
20J I by deleting the detinition of-thc tenn.1-'chairpersoni' and--substituting.therefor,e
[o tIleatl, "chait'person lnc:1us the r:hairpersor-r of the Comrnissiorl appointecl in
accorclauce rvith A.r'ticle 250(|1) of rhe Constitutiol aud i1 absence of L1i.:
chairperson, the vice chairpersou: or suc[: other person acting as the chairpeLson ip
absence of both the chairperson a*d rrice chairperscln.

in Cllause z[ ol- the Bill on quorurn the Council proposed that quorum tbr tlre
purpose of conductiiig bLrsiness of the Coitprission is raised [i'om 3 to 4 of t5e
tnetlbers. On the tirnin-q of introcluction of tlte Bill, the Council rvas of the vierv the
tilring w?s ailplopriate and hencc par:liamen[ shsr-ridfast track the consic]eration of

2) Mrr. Itlijah ole Metyan- Business*i:r* (Ka.iiario co*nty)

He exlliessecl concellt otr thc poi,r,e[ being vested on the li,ill of l(enyans and that
Inclepenclent institr-rtions shoLrlcl not interfere ivith the sovereign rvill of the people..

I-le surbmitted in sLrpport o1'the proposecl arilenchnent bi]l )p ClaLrse 2 of ttreBili,
lvlr. ):lijah indicated his lirllt, sLrpport of ploposecl zrirri:nclment as cur.Lelt[1,
containecl in the Bitl ancl buttressecl that point thirt the clefipition of the
Cha.irperson neecls to expanclecl to make reference the \' e Cirair:pel.sor1 or an1,,
other Cornmissioner to act ancl clischaLge the lunctions ol llie Chaii'person in case
of the Chairperson's absence.
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3) IVil'. Hillai'y,)uiu:r Virioul,i (Youth itnd Votr:i'fron: Lanttt V/est [nr15{'f11"r;,]J,
'Irainecl Cottsci'vai.iolr ist ori \\/ilrilif'e IWatters)

FIe subnrittecl tc; the Cotlnrittee as lbllor'r's:-

-I.'hat 
he rvas in supllori ol'Clar-rse 2 of the Llill as contaiuecl in the Bill. On Clatrse

6 of the Bill. he empliasized the use rnanLral s],i;lL:111 in the election tnanagctnent

especially in piaces like L.amu u,ith challenge of netu,ork colltecti\/ity ancl poor

transport infi'astructule. ln actctition he obsert,ed lhatpel'solts to participate irl fresh

presiclentia.l elections shourlcl be thr: ones r.i,ho successfuill, petitioned the Sullt'cme

Cor.rrt. Lastly'he proposed to tire Cclmmittee that Clause i I of the Bill dealing ri'ilh

penaltl, against an1, election oLfic;ial who fails to coutltletc or sign an electtotl

document bc..lailecl for a period of Iive )/ears u,ithout the optioi-i ol: Ilie in orcler ttl

deter election otllcials lrom ruaking sr-tch nristalccs.

4) Mr'. ehristoph ei: IVfti ra gtt li, a Lall/y! I"-

Itr 1,,:rttictil or, lr" *,ppntt.d

_1

clausen" ,,-,t 
'riiiteci 

in sufport of th; o*.na,r.,rt r;itt
2 of the bill on the deflnition o1'tire Ciiairperso

any other Comrnissioner to act as Charrperson

u,ili ensure snlooth runniug of business oi'the C

n to allorv the Vice Chairperson or'

in case of his or her absence. This

on1t111SSiOit

On tire issue of qLralifications o1' the Chairperson of the IEBC, ir4r. it4Lrraguli

sLrpportecl the arnenclment to allorv otlier proi''essionals rvho zrre not larvyers by

profession but qLralifiecl iu otirer professious be considered to chair the

Comnrission. On the ti'ansnrission o['election results, Ite lvas observed tliat it can

be done both uranually ancl electronicallv burt r.tihzrt uratters tuost is that the t,otes of
the peoi:[e shoLrld courrt. Lastly on clausc 1i o1'the Bil], he Ltudetscored the neecl

to criurinalize I'ailure by elections o1[icials vvho lail to cotnplete or sign election

clocuurents. In this legai'cl he indicatccl thal" the .iail tenl proposed is enough to

serve as cleterreut by 411'o,re n'lto is appointccl as ati election olflcial'

5. .Mr. Evan.s Ilitalige, ,4,ilditor'

i-le submitieci in surpport of the llroposecl [rill liou,ever he expressed concet'its zts; to

the timings o1't-he intLoduction ol'the llill. l-le 1'urlther observecl Parliament shotrlcl

r.r,ait ancl introcluce the arnenclments at liiter s[age 1br ltrture elections.

6. PIi'. Abel Clnchari, Polica' Rese:it'cliet'

/1
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LIe sLrtturitteci in support o1l Lhi: Bill. fhe 1'ollor,r,inlr u'eie thc Clauses he furlli'

supi:or ted,

a.) Clause 2 of the Bitl. by in.l'orming the Corlrlitlec tliat the Clar-rse lvotrldevade

a crisis:

b.) Ciause 3 of theBili, by infonningthe Cor-Lrmittee ihattiretnove is welcomed as

it cloes 1ot lirnit chairilanship to a certain profession and instead opens it up to

all thc other professions.

c.) On clause 6 of the llill, he observecl that the uanual transtnission of election

resul[s shoulcl prevail ovet electronic transurission of results itl case of

discrelrzlltc!. Manual system prorricles a pr irn21ry, sou[ce o1. all clocut.)1euts.

Clause 11 of the Bill onpenaltl,against election offroials rvho Iails to corlplete or

ancl rvill ser\/e as detertence to eiection officials11 CUlTI

r,vho cou_l-dJail to cornp-lete eLectiol-r ctocumerlts

B. African Electoral Obseil'ation ()i'otti:, Dr. Kenneth

Coordinator

i{e subrnitted in favour of the proposed Bill as follor'vs:-

Orengo, ftegional

a.) Clause 6 of the Bili, by iirfonriing the Courmittee that tire insertion of tlte term

nanually transir.issiol of election resr-rlts vvill acidless the issttes raised in the past

election.

NC use 10n o

ilforrnilg the Cornrnittee that the Surpreme Court in its ruling oniy focusedon the

Act and tire Constitr-ition anct did loi consider r.r,hether the uoi-t-cornpliance part

realll, affectecl the elections rcsults tls arulouttcecl bv the IEBC. FIe informecl the

cornlrittee that tl-re phrasing of the tvord "ol" be replaced r,vith "and" is a

r,velcomed n1ove.

c.) ClaLrse i 1 of the Bill on penaltl, prescribecl in the Bill is too lenieni.

9. Clial'ivins larv Constiltilrg, Plesetrted Oy Pdr' Cirarles I{aiyn

Mr. Charles subnittecl in the opposition of the proposed bili. Iil parlicular he

disagreecl ixrith the follorving clauses
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a.) ClaLrse 2 oi'thc Bill, bt, injbr.min_e the Lloulriittee ihat rhr:ir. c;ues;tiou r^,,as ot.r
rvltetller PaLliar:reili can eneict a laiv rha[ pennils an oLcli,ary. lllentber o1' a
contnls.srolt to lrcr-l'buit iL function i.r,hich
Clierir'ltelson of {.lre Cornnt is.si ou.

tlie ConstitirLion i,ests iu thc

b') Clause 4 of tirc Bili seel<irtg to t'eclLrce qLrorum lor concluc{. of business on thc
basis that this is not be well aclvisecl since a nrinoritl, coLrlcl be make clecisions
that bind the majority. I{e l'LrrLher' ploposecl tliat [he Qu6r.Lrrn be half of rhe
rnernbels of the Conrrlrssion.

c.) Arnendrnent of Section 6(l) o1. the IEBC, b), infbnning the Cornruittee thai
there is rleed for ', 1n11ryel's background in thc tasl< ol' a cirairpersorl as
etil'isiotled in the Constitutiolt ar)d a.s conrpzli'ecl to [he r]on1r in other couliries.

d') Aurerldtnent of Section 29 of the Election /rct, t.hat riele{.ion of this scction i,v il I
eilable--.a pi'esidential cancliclate io-be,or,-i,ated b1, persons-fionr-di
political parties It vvrongfuJly inter.pr.ets {.he lroJ itically ytarl-y- s)/Stern -in
c',i'zising of lrolitical offices ancl erocles the loyaltl rv ithin political par.ties

e ) A're.cl,re,t of section 39(1D) of tire Erection Act 20r [, b1, i'fcl',irg trre
Cornrnittee tllat this ploposed amenclment ignore.s l.[re iristor.ical context for the
r-rse of technologl' as set out in Lhe I(riegier Repolt. Fur.ther they iptbr.med thc
Conrrnittee that the arnenchrent ura1, [re abusecl b1,ma1ual teprperil_e u,ith thc
results and is fuL[her contt'at'y to Article 86(cl) of the ConstitLrtiop of l(r:u1,a.

[') Antencltuettt to Secticln 4zi(-5) of the Electiorr.Acr., llv iplcrrrli,g (6e Cor.*urit.tce
thal it rvill nralcr: it possible tbr IIllSC to holcl un-authentic clectio,s i. tlral
IEBC cannot audit tlre ICT s1,51g1n.

g') Arnenclltretrt of Section 83 of the lllection Act is uncoustitutional since it
olf'ends Article'2 (a) otthe Constiturion.

h') ClaLrse I 1 ol'the Bill seel<ing Lo amencl .secLion 6(A) oi'thc lllectio, Ofl'e,ccs
r\ct, bi'inibrnring tlie Cjomniil.tee that on.punishine presicling ancl retur.iring
olficei's t'i'ho ?ll'e resl)ousible l'clr en'ols ancl onrissions in eleciio, result
cleclai'atiort fbrilts t'i'oulcl be ironicerl in that rhose sar11s g,-r.^,.s i,r,hich r,r,oLrlcl lancl
one i' jail loi 5 years canno[ irvaricratc au electio,.

10. i(enya Livcstoci< i\{ar.i<r:ting Ilori.. . pr.esenter.l

Chaii'perso:r
I:), Mi'. Driba AIi Air1ei,,

6



ile subilittr:d in sultlrorL of tltc Bill

a') Clause 2 o1'the Bill, b1,inlbrming the Cornr:,rittee that this is a rvelcoilcci
and acceptable move.

b ) On tire qLLalification ol the Chairperson oi the IijIiC, lre subrnittecl ihat any
other qualified persoir u,ho is not nece:,sar.ili, larv),ers be appointecl a
chairperson. oL the Commission.

I{ot'vever, on Clatise I 1 of the Bili, which proposes to 1;res;cribe a penalty of five
)/ears jail terni against au election official u,ho fails to cornplete an election
doctttlent, is too punitive ancl consequently he pr.oposecl a redr-iction ol the jail
terln. [-Ie furtiler obserrred that there is need stagger the clection alcl holcl art least
tvrro electiors oll cliLferent clates.

Orgarrization of l.lational Enlpowernlent', Presented by Ben.ii Inlcloio

IJe observed that-the tirning f:or.the introclLrction of the Biil is not appr.opriate. I{e -

[irr.ther obsetvecl ttrat.jailing election officials ivho fails to complete eiection
docuinents lvill not help but chaliengecl the legislators to aclch.ess the root cause of
mismanagement o1' the elector.al process.

12. Mr. Robert owango, Rtri civil ser.,,ilnt (Froniabay counly)
FIe subn'ritted in opposition of the Bill. FIe emphasized rhe leeci for Parliarnent to
ensllie peaoe ancl r-inity prevails in the Country.

13. EIotr. I(alelill:e i{dile. Fornrer.tuI P Y(ihwpzi

ii

lIe sr-rbmitted in suirport of the proposed bill. I.Ie [Lily a.reecl u,itir tire tbloiving
Clauses -

a.) Clause t I of the 8i11, by intbnling the Corli:nittee that pepaltl, f.crr

rlalirractices during ihe electioneering periocl shoLrlcl be serrere.
b.) Clause 3 o1'the bill that seeks to arnencl Section 6(1.1 of the iriection Act,

by inlbuning the Comilitlee that one neeci not to be a Law,),eL to be
appointed as a chairpe,s;on o[ tlie IEBC].

c.) Arlendtrreu[ of Sectioir 39(1D) of the Election Act, by' iirforming the
Comulitt.ee that he sr-rp1i,, iecl the manr-ral systen of transr:rissioq b), .shariirg

his experience oll it 1;rrtition he had on his qLrest fbr a parliarnentar_1i seat ancl
that petitiotts o11 rocoLirit shoLrld be proviclecl for ancl the rvinnei of the
recoun[ cleclared instcad of'eoing back to clection.

7



MtrN.NO. JSSCEL/I412017 DATII OF'T}III NEXT IVIEETIiqG
'l.he meeting was acljourned at 1.45pm to lesume shortly after at 2.45p.rir aft.er the Lunch

Break.

T{ON. CFIEPTUn,IO, NIP,
CO.CI{AIRI'ERSON.

DArE: ...t*itg:.hf.i.7- .

D

SEN. FATUNIA ADAi\i DULLO, iUP
N/ DEI'UTY

LEADtrR.

ii
DArrr: ......(1.v..)..!.s. l?..pt t f:...
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MII{UTES oF T'H n sECoI'\rD Joli'.llr sI'i"FiFIG cF 'fH JI SEI,trCT
i]C}MMI?TE trs {-,\r"{ lr;LECTioN L;\ws, 20t7 'l}F ECTH Ttr{E I{ATIONAL
;\iiSIIMBLY AND T}N.[r, SEIqATtr I{Ei-,}) ON R/iC}I*{D1'Y, zND OCT,OtsER,20]7 tN
COIVTMITTEE RO oIw 7 , h,iAtrIir Pu{Rn-lALfAi*{T }}UILDII.IGS ATI 3.i}0 pi\,f

PRT'SENT - IqATIONAL ASSIIMtsLY
l. ilon V/illiam l(ipkiror Chepturro, Mp
2. I-Ion. Glaclys Jepkosgei-Boss Shollei, M.p
3. LIon. Isaac Waihenl,a Nciirangr_r, l.tl?
4. FIon. Jennifer Sharnalla. Mp
5. I-Ion. Adan Hziji Yussr-r.f, Mp
6. i-lon. Ali Wario, Mp
7. I-Ion. George Gitonga Murugar.er, N4p
8. FIon. Stanley Muthaura, Mp

Co- Chairllersoi'l

I'RT'SENT- SE-NATTI' 
_ -

1' Sen. Fatuura Adan Dullo, IvlP Co- Cliairperson, Del:uty Leacier Majority par.ty

2. Sen. Johlson Arthur Saka.ja. Irfli
3. Sen. Aaron Cheruiyot, h4p
4. Sen. Naoili Jillo Waqo, Mp

APOI,OGIES
l. FIon. Alice Mr-rthoni Wahoine, Mi.)
2. Sen. Paul I(irnairi Wariratangi. IvIp

iN A'TTENDAIVCE
1. Ms. Marv Chesire
2. N&. George Gazemba
3. IvIr. Sarnr-rel l(alaura
4. Ms. Kavata i\4usyoka
5. VIs. Jemiurah Waigu,a
6. Ms. Luc1, Radoli
7. lvh. Jerem), Chaba.ri

8. Mr. Ronald \\/alala
9. Mr. Salem Lolot
i0. Ms. Flalirna l-Iusseiir

I l.. Ms.Doreen I(arair
I2. Ms. Fiona Musi [i

Deputv Dilector. Senate Commiffee Serices
Senior Cllerli Assistant. Nlationai Assernbly
First Clerli Assistant. National Assembly
Clerk Assisiant, Senate

Legal Counsel, National Asserlbly
I-egal Counsel, Senate

I-egal Counse [. Nationa.l Asseilbly
I-egal Couursl r ].lational z\ssemblv
Le_eal Counr,l, l{ational Assernbly
Cler [< lr.ssist-airL, ].lational Assembly
I-,cgiil Corrrr.scl, irlational Assembly
llesearcli C ['ftr:cr, National r\ssembly

1
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13 N4s

lz[. lr4r

1.5. N{r

16. Mr

17 Mr

18. ir4r

Clale J I(iciornbo

James htlacharia

.iames Ngr-rs,va

.loirn iv{Lrngzii

R.odgers Kilugya

llugine i-uteshi

ilcsearch OJfi cer'. Settate

ir4ed ia Relations O ltlccr'

Sci'-ueant .z\^t Arnts, Settatr:

Selgeant Ai Arnts, I'iationzll Assetr[tl1'

Auclio olficer

Aurclio o['[rcer

Tv{iN.NO. JSCEL/{]6 NA|T PRBLIIVI.INAITIES

The rneeting collxnenced u,ith a r,r,orcl ol pra1,'er flout Sett. Aaron Cherr-riyot and the

agencla of the meeting rvas acloltted afler' having been proposed b1' Sien. Aaron

CheLLriyot, M.P and seconded by FIon. .lennilcr Shanlaila, MP

MII{.NO..ISCIIL/O71)017: RIIMARI('SBYCO-CHARS

-T-e-nteetin-e-wqs buefecl on the url:conring. pu!.[c hearing-sctrglqlg{for Tr-resclay 3'd to 
-

Thirrsdal, 5tl' October a'ncl the menrotancla received fi'orn-the publio.

HlX i{.NO. JSCBL/08 IZOi'I: COT.{IIIR]VIATIOT'i OF PR.EVIOUS MINUTES

The iViinutes of the first Joint Sitting lielcl otl SatLtLclal'30'l' September'' 2017 i'r'ere

conllrLued as a trLle record of the deliberations of the ureetiug having beeu ptoposed b1'

the i-Ion.Yussuf I-Ia.ii, MP and secondecl b1, the l"lon. Gladys J'epkosgei-Boss Shollei, MP

MIN.NO. JSCI}L/OgI2OI7 T'{A'TTBITS AR.ISING

Upder tlie rninutes of the. first sitting helcl on Satr,rrclay 30'l'septenrbcr',2017, on tl-re list

o1 the nembers 1tLeselt, the name o1'the FIon. Actan lla.ii Yr-rssLrf n'as iuadveltently

;ecorcled as the I-Ion. Adan IJaji Yusuri. IvIP and lastly the nal11e of the l-lon. Joiutsott

Arthr-rr Saka.ia, M[' as FIon. Johsorr Arlhul Sakaia, MP.

MIN.NO. JSCEL/O1AD\fl: BRIEF- OI'{ n'[.tE EL]ICTIOI{ LAWS (z\lvxllNDMEIqT)

BII-L, NATIOIqAL ASSEF'{BI,Y BILI,S NO. 39 OF

20i7 AND 't'FiE ]II,ECTIONS LAV/S (AMtrNDI'48,i{T)

BILL, $rrl{A:t'E BILLS NO. 3 Olt 20tr7

'l-tre i-,cgal ieant took the uienrbers [[rr.or-rgh a tristory of the l]lectorai I-ittvs in thr: coLtt'Itrv

fronr [991 to 2011. Tlre members \\/ere zrlso takcn iliLourgh the ltloposecl atl.tctldttteirts

clause by clause as taburlatecl belorv;

J trstification/li.ati
Ior the proposecl

anrc-.nc[ruent

2
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Definition ol' the telnr
Ciiairpersoi-r

'l-liis ciause seeks t.o zLtnenct llir
c1efinitjon o [' ti-ie tet'ttt "Citait'persoLr'

in section ? oi. the IEBC Act , ,

1'ollows-

"chairperson" ireans the
ci-Lairperson of the Cotnmission
appointed in accordance r,i,ith

Article 250(2) of the Constitution
and, in the abseLroe of the

cl'rairpt:rson, []re vice-chairpersoll, or

such olher pelsoll actirrg as tire

chairpi:rson in the absence ol'both
the chairperson aud vice-
chairperson.

Tlr.e proposed

amendtlcnt will ensule

ti'rat any otlier
cormnissioner can ztct

as the ChairPerson in

the etreitt the

sr-ibstantive

Ch.airperson is
inclisposed. Tliis is iLi

line with Article 259
(3) (b) of the
( lonstitution. This rviil
i'r:lp to avoid vacuuin
lrd tnakethe
uorntnission lrlore
c1feetive-
'['heproposec[-

arnenclntent will allorv
persons rvlio are

not necessarily
lauryers to be eligible
to serve as Chairperson
of rhe IEBC

This cl Luse-seeks to atneuci sectiotl
6 of Lhe IEBC Act by deleting
subsection ( 1) and substituting
therefor a ne\\, subseclioii ( l) as

follor,vs-
"(1) A person shall be qitalified for
appoirrttnent as the chairpet'sou of
the Cornurission if the person--
(a) holcis a degree frotn a

recognized lrniversity in pLrblic

Chair:ing of
Cornnriss ion Meetingl;
in thc: absence of thc

2

Qualification for
appointment as

Chairperson

3

'fo avoid vacunrl and

rnzr[.:e the Co rlrn iss ion

nlore effective in teturs

govelnaltce. electoral

lllanagelnent, social sciencc', or

Iatv;
(b) iras proven experietice in an1'

o1. tlre fields specifiecl in
paragrapl'r (a) of not less than

fifteen years;

(c) meets the requiremeuts of
Cllapter Six of the

Clonstitution"

This clar-rse seeks to atnencl section

6 ol ttre IBIIC Act bY trvo n0\\'

strbsections inrmediateh' et{'lt';l

sr-rbsection I as Iollows--

a
J

3
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"(1i\) In the absence oJ tire
chairltersorr lbr any reason, the vice-
chailperson shall assulle thr: cliities
of the clrairperson ancl exercisc the
por.r,ers ancl responsibilities of' the
chairperson Lrntil sr:clr tiure that
arother chairperson shall be
appointed.

(lB) In the absence of the
chairpei'son ancl the vice-
chailperson. mernbers of the
Comrnission shall elect fi-om

rur o n gsrfl tem se. trs o n e o i. ttr ei r.

nurnber to act aS tli'b chairperson ancl
exercise lhe powers and
responsi bilities of the chair.person
Lurtil such tirne that another

oi''n-rnning rhe tr ltless
of the Comnri:ssi

by

chair erson shall be a ointed"
4 is clause seeks trl arlencl

Pa.r agraph 5 ancl 7 of the Seconcl
Schedr-rle to the IEBC Act to r.eacl as
[ollorvs-

5. l'he quollul for the concluct of
bLrsiness at a mecting of the
Commisslon sliall be at least {*-r,e
nlryrn b c.+s-o.Ft-l+e{=eri+iniss ron h a I f o f
the existing members of the
C'ommission, provicled ilrat the
qr!ot'u tit shali not' be less tharr
f ii ree inent llei.s.

7. Unlr:ss a LrnaniuroLrs decision is
rr';acltecl, a decision on an)/ matter
ireibre tlie Courmission shall be by
(. r r i+ ebrH:tsH€e-e F+-+r]+i o my-oJ.-al l-i#e

Th

:rtelrr bel's resent ailci voti:r

Qi:orun.r for
Comrnission meetings
and ciecision-making

lnenrl+erc a majolity of tiie

The ploposcd
ametrdnrent is to
enheurce eflecti
in decision nrakin
the Conunissiorr

4



Nomiiration o1

P i'esi dentiai can di ri zites

6 l-his cleiuse proposes 'Lo cleicit:
Section ?9 of the Elections Acr

Aligning ivi th l(riegl er

relrort tliat

recoflirBn(lec] the use

o i'an integrated s),stenr
il the identification of
voters and tra.nsmission
of results.

proposes to arnencl Section 39 by
deleting zur d replac.ing subseotion
(1C); Inserting, threc ner,',,

subsections aftel subsection (1C)
and ar:rending sr-rbsections (2) anci
(3) as folloivs-

(1C) for pLrrposes of a presidential
election the Commission shall-
(a) elcctronically ancl rnanually
transil itjr.r{he-presei+bed-fu nr1 the
tabulated results of an election for
Llre--P+esiclent- Fr=orn a-pol-ling
station tr: the coiiStituenc,v tallying
centre and to the nationai tallying
cenh'ei
(b) tally and verify the results
receivecl at the national talivino
<;etttre: ancl

(c) pubiish the polling result
l.orms on ari online puLrlic portal
rlaintained b_v the Corninission.

1D Where there is

Deieiminat-ion ancl

declaration of results

betn een the electronically
transmitted and manualIy
tr ar-isrnittecl results, the rnanually
trai-isrnittecl results shall plevail.

(lE) Any failure to transmit oi'
publish ihe election results in an
electlonio fonlat shall irot
invaliclate the r.esult as anirounced
and cleclarecl b1, the resPer Iive
presiding rLnd returrniL-Lg. ctil'ioers at
the polling static'rn ancl coirstituency
tal Iying ceiltre, respectively.

( I Ir) The Cor-Lrrnission sliali" to

5

facilitatr: ubI ic infor:urzr I i<tr r.
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1 LIse of'technologl"

ConrpIernenl,art'

iVlec[-ranistl firt'

iclentiIcalion o [' r"oLr:t's

csi.ablish a ntechanisnr lbl tlte livc-
streaniing of resr-rl[s as annoittlcecj a[

polling statioits, arrd Llte restrlts so

streernreci sha.ll be foL pLrrposes of
public inlbrmation only and shall

not be the basis lbr a declaration bv

tlre Commission

( 1G) The chairpcrsol of tlie
C,omuiission shall cleclate the resr-ilts

of the election of the Presiclent in

accordance rvith Article 13ti(10) of
ttr, (lonstitrrtion.

( r Ilefore cletertuinii-ig and

cl ;oJaring th e_ fi nalres u L$-q[an
electiorL under Su-bsectiori (1), the

Comurission slrall [tavc i'eceiveci

the results transtnitted in
accortlance tvith this Act.

(3) Thc (;otrrtnission shall illllloLll'lce

the firral resulLs iri the otcler itr

nhic;h the tailying oItirr: t'esults is

cotnirlett:d.

l'his clar:se proposes to atuetlrl

SccLion zlzl of the lllecLiolrs Act bir

deleting atrrd rcplacing subscction
(5) and dclelin-e subsectious (6), (7)

anct (8).

Neu,subsccLion (5)
(5) l''he CotnrlissioLr shatl. in
t'r.sultatiort r,t,illt the relr:r'atrt

?r,.enoies, irrsLittrLions aucl

s,r::rl<eholclers. triat:e Legulations Ibr

tire better carr-ving irrto ell-cct tht:

provisions o{' this secLion.;

Clause B of' ttrc llill proposc.s 1tl

clc':lete aitii repizrce sectioit 44ir of
ii;e Election Act as follolvs-

in thc iclentificaLi o{

\/otcl's aucl trans

of results.

The ilroposed
anrcncltlenL r,i'iII

the I}:i.)

Atigning u,ith Kr'
report that

recorllrretrclcd L[r

ti ['an integraLecl

,

glcr'

LISE

stenr

rsston

6
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44A. I'J otr,vitltstaircl ing thL:

provi.sions of section 4.4, ihe
Con-rnrissior.r r-nay put in place a
coLnpleinentary meclianism for
identification of voters that is
simple, aocLrrate, verifiable. secure,
accor-urtable and transparent to
ensure that the Comrnission
complies with the prorrisions of
Article 3B of the Constitution.

9 Nullifrcation of
election

proposes to amend Section 83 of tlie
Eiection Act as lollows-

83. (1) No election shall be declarecl
to-be voicl-by r:easoll of-non-
courirl.iaiice rvith - an1, 1utirr-n larv'
r.elating to that election ii. it appeals
that lhe ek:ction was conducted in
accorclairce r,vith the principles iaid
dorvn in the Constitr-rtion and iir. that
rvritten lar,r, er and that the non-
compliance did not affeot the lesuit
of the election.

(2) PursLrant to section 12 of the
Interpretatiormn
Proirisioirs Act, a form prescribed
b), this Act or the regr-rlations made
theleunder. shall not be void by
reasoll of a deviation fi.'orn the
lequirr--meuts of'that fonn, as long
as the deviation is not calculated to
misleac[".

Procecluue at fi'esh
eiection

ptit in place

cornpi.ementail,

mechanism .[or voter
identification of voters
only,

10 in light of the decision of the Court
in the recent Presidential Petition.
Clausc 10 proposes a proceclure b1,

ar.nencling the Elections Act to insert
a r1e\,v Section 86A immediately
after scction 86 as lbllor,vs--

85.\. (l) Wherc, rrr-rt'suetnt

1

to Article 14 ril' the



I

Cons{.itLrtion, a presidenLial
elecl.ion is invalrclatecl b), the
Suprenrc Courl. on a petiLion, the
Conrn-rission shzrll publish a notice
.in the Gazctte. r,r,i[[rin se,,,en clays
frour the deterulination of tlie
C'ouiL-

(a) indlcating ihat the
plcsidential election has
been invaliclated and that
luo carrcliclate has been
electecl as president,

(b) annoLrnce the date for fresh
election pLusuant to Arlicle
i 40(3) o I thr: Constitr-rtion;

(c) publish the names and
olitical- parties-o{- the' candjclaLes Lo patrticipate in-

the fi'esir clcction.

(2) '['hr: cancliclates to
parLicipatc ur tlie fu'esh election
pursuanL to r\rlicle 140(3) shall be
determined b), the nature of the
petition Lhat invalidated the
original election, as folloivs-

(a) wlier',: the petition
challen-eing the election
u'as Iilccl by the rLlniler-Lrp,
candidaLcs for the Ii'e.sh

election shall be confined
l-o the petitioner and the
presidenL-elect rvltose
election was annr-rlled;

(b) u,here the petition \^,as

filecl by llrore than one
candiclate u,lto had
peirticipatecl in the original
elecLion. the petition.ing
cancliclates and Lhc:

preside nt-eiect r11?l)i

palticipate in the fresh
elcction,

(c) i,r,hcre the petition \\/as
[l lccl lll' a Person ot'

l)ersons t,t'lto \vere rloL

cancliclales in the orr i ual

D



a,

electiou. then caoh of the
candidates in thr: original
election may uarticipate ir:
Lhe fresh election,

(ct) no other candidate <tther
than those envisagecl in
paragraph (a), (b) 01' (c)
shall be eligible to
partioipate in the fresh
eiection.

(3) The Cornnrission shall
not conduct fresh nominations for
a fresh eleoticln iiursuant to
Article 140(3) of the Coirstitution.

(4) ;\n etigible candidate
fbr an election pursuant to Article

(3) of-tlrc Constitlltion- rray'
uiithdi'aw li'oirr the election by
notice irr ,,r,riting to the
Cornrnissio, rd-

(a) rvherc; thele are rnore than
two rernaining candidates
in the eiection aftel the
withdrarvai, the election
shall proceed as scheduled;

(b) r.l,liere only one candidate
rematns aftel the
rvithdrau,al, the r

elected j:orthrvith as tire
President-elect u,ithout an,v
election being held.

t1 Failure or refusal to
sign election results

Clttuse 11 of the Bil[ arnends the
Election offeL"rces Act to provide for
failr-rre or refusal to sign election
results as an o{.'fence in a ne\ /

Section 6.4 as Lollor,r,s-

64.. Notu,ithstanding any otirer
provision in this Act or any other
lvr-itten [arv, a presiding or returning
officer in eln election rvho, iir
relation to the plescribed document
containing the results of the
election-.

9
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(a) l<nor'r'irlgllr fnilr 0r' relilses to

sign the doclttlent;
(b) knoivingly tails io courple'ie

tlie docurnent; cli'

(c) i,r,illfurlli, sLrbmits an

i ncon:p I ete cloct-turettt.

(d) ii,illfully alters or falsifies a

clocument.
commits an offence and shall bc

liablc Liporl corl\,iction. to

imprr:;onnlent for a teltl ncll

erceoili five ars;

llhe Comrnittec lesolved to lrut an advert to be signed by the Co-chairperson in the print

media.on a sirrplifiecl version of the bills for ease-of refet:ence by the public.

Tlie meetin-{ noiecl that the Cornrnitlee r,r,as irr receipt oL thirteen (13) mernoranrla from

tlie public ancl one a coufli'uiation by the i'.lational Council of NGOs to attend the public

hearings scl'recluled fbr fuesday. 3'd October, 20i7.

MIN.I{O. .I,SCEL/0 L112017: hi}JC URNMENT

There being no other business the n-reeting \\/zts ad.ior-rrnecl at 6:30 pm d to be convenecl

on Tr.rescla),, 3*l October 2Ol7 a19.00 a.nr

t{o IA/ILLIAM CHEPTUMO, MP, SEN. J? TUMA AD.AN IXJLL,O, MI'
co-cH.^. IR.PI}IdSON. CO..C SOI{i DEI]U'TY

DATE: .

t,<'\lt ) i--lw'

i_
l.,ii,'.t.7

@
It

DArE: ......i.i,'..i. lp..l.E.q: t. l-
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v iviINUTES {rF t'i-iE FIHST JOit{T' ISiT"fIf\iG OF T}_nir. ;:ilt JICT COIVIMi?TtrES
oN JI-LECTIOI\I LAwg, 2tJi7 oF tsorF{ TFIE lrlA'f'ri)i-J:r,,r- ASSITF/IBLy Al\$IIIdE SENATE trdEl,D GN SATURilAY 3oTrr 5jr, i,'i'iDR{BEit, }fiLl Ii{
CCIVIN4ITT'EII ITCIGI\4 9 , MAIN FAiAI-IArdEN'r BIIILI} i i.Jr.;iS AT l O.OO AN/i.

P'RESEIqT - NATIONAX- ASSETWEI-Y
1. I-Ion. \,\rilliarn I(ipkiror Cheptumo, Ivfl)
2. I-Ion. Gladys Jepkosgei-Boss Shoiier, Mp
3. Hon. Isaac Waihenya Ndira.ngu, Mp
4. IJon. .Iennifer Shamalla, Mp
5. Ilon. Aclan I{aji YusLrf , Mp
6. I-Ion. Alice Mr-rthoni Wahome. Mi)

Co- Chairpr3r'S, r11

T,ITESEI{T_ SENATtr
1. Sen. Fatuma Aclan DLrllo, Ir4p

- 
_?, $e-n Paul-I(-rmaru WamatangrlMp
3. Sen. Johson Arthur Sakaja, I'zIp
tl. Sen. Aaron Cherr_ri1,ot, ivrp

5. Sen. Naorni Jillo Waqo, Mp

APOLOGIES
1. FIon. Ali Wario, MP
2. I{on. George Gitonga Muru-eara" Mll
3. I{on. Stanley Muthama, lzlp

Co- Chairperson

I.I\ A'T'T'ENDANCtr!,
I. Ms. Mary Clr.esire

Z. Dr. Johnson Okello
3. Mr. George Gazernba
t[. Ms. I(arrata Musyokzr

5. Ms. Jemimah Waigu,a
6. Mis. Lucy Radoii
7. Mr. Jererny Cirabari
8, Ms. Fiona Musili
9. Ms. I{alima Hussein
I 0. IvIr. Jarnes Ngus1,3

I L i\4r'. Stanley Langar
12. Mr. Johir Mungai

I)eputy Director, Senate Committee Servioes

Ag. Director, Legal Services

Senior Clerk Assistant, National Assen:bh,
Clerk Assistant. Senate

Seconcl Legal Counsei. lrlational Asseurbly

Seoond Legal Counsel, ienate

Seconcl Legal Couirsel. ].lational Assern[rl1,

Research Offi cer, Na.tio,,:r i Assernb[y
l'hird Clerk Assistant. I' r iional Assembly
Sergeant At lr.uls. Sen;rti.

Sergr:ant At Auus, NatioLrzil Assembly
Sergeant At Arrn.s, Irlational r\ssembiy
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13. N4r. Roclgers Kilug1,21

I4. Mr. Ensine l-uteslti

ALrdio olficer'

Auclio offioer

MIN.TqO. JSSCI'L/A7IZAi7 PII.EI.IT{II{ARIES
'Ihe rneeting colnuteilced u,ith a n,orcl ol'prayer: fi'om SenatolFaturna Dullo ibllorved by

around of intlocluction.

MIN.I"IO. JSSCBL/OZITOI\ REMARKS FROM TI{E CO-CIIAIRS
fhe Chairs briefed the meeting that the tn,o Select Cornmittees are legally constinrted

prrrsuant to standing ordei 127 (2) oL the National Assernbly Standing Orclcrs and

standing order 134 o:[ the Senate Standing Orders to consicler the [:lection larvs

(arnendment) Bill, 2011 .

jlhe Committees have ten (10) cta1,5 to consicler the Bills ancl present its re.port to l-louses

-- tr.no-".-ttr. ,eed for'Me,n-U.-.rs to take.rrcrte offtre ti,litecl timelines. -
.ilre Cliairs eurphasizecl or the iurportance of public participairon as enshrined in the

constitution in the process aitd agreecl to give a lot of time to the pLrblic to give their

vieu,s to the Cornurittee.

MIN.NO. JSSCtrL/A3NOfi CONSIDERATIOIq OF TItrE, COMMTTTEE
PI{OGRAIVIME,

(a) Progrzlnre

The meeting considered the proposed programme ancl adoplecl is as tabr-rlerted belor,r,-

f ttesclal'. 10

2017

Octob

2

NO. ITITNf ACTIVIT'Y TIMEI-INES
1 I?irst .joint sitting oL the tu,o

Cornrnittees

T'o drarv a road nlap for the

pfocess

Saturday, 30"'

September,207'7

Public Participa[ion Purblication of advelt for public

participation

OctobSunday, 1t'

20t7
)I,2

1
J Public participation Public hearing Tuesclay 3'u to Thursd

5'l' Octobe r,2017

itv

Fricla1,, 6trr to Mondi

9'r' Octobe r.2011
)"tl, Report ol' the Contil itte<:s Repo rt rvliiing .retreat

Reviewing o1' the

mentoranda

Adoption of the report

receirred

I'abling of the report lf) Tabling of. the report in both

i-Iourses of Parl iarnent
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(b) List of Stal<elioitler-s

The meeting reviervecl ttre iist ol'irroposecl stal.,eholciers ancl resoli,r-:cl that apart fi.orn tlie
general public, tlie follon'ing stakeholclers be inviteci to give tireir vieivs:-

.d. Business Coilrmunity
1. I(enva Private Sector Aliiance (l(EpSA)
2. Mken1,2 Daima
3. I(enya Natio,al charnber of commerce a'cl Industry (KNCCI)
4. I(enya Association of Manufactures (I(AM)
5. I(enya I{orticulture Association
6. Nairobi business cornmuni1.1,

7. Matatr-r Owners Association
8. Jua l(ali Association

_9_,. AsS_o._ciaj_ion ofl(euya lea Earrners ._.
I0. Kenya Livestook Mar.ketirrg CoLrncil

B. Civil Society
I 1. Centre for Ivlulti-party Democracy (CifaD)
i2.I(enya FIuman Rights Comrnission (KI{RC)
i 3 . Federation of Internationai Women La-uv1rg15 (FIDA)
14. International Courmission of Jurists (ICJ)
l'5. Katiba Institute

_ _16_Ifi hono-.

17. Alticle 19

18. The institute of Social Accountability (Tisa)
19. East Afi-ican Cenrre lor I-Iuman Rights (]IACHR)
20. Society fbr Internarjonal Development (SID)
2 I . Transparency inter:national
22. Elections O bservations Group (ELOG)
23. Electorai institute of East and Souther.n Africa
24. Kura Yangu Sauti Yangu
25. Youth Council o{'l(en1,n
26. Diaspora
27. National Parliamentarl, Initiative
28. Association of Persons Living Witir Disabiiities
29. Maendeleo Ya Wanalvetke

3



3C. LeagLre of Wouren Voters

i I . Lau, Societl,' ol'K-r:ny,a

32. r\].-lUCOCi

i3. Other interestecl civi I socir:l11 61 -i111r rr;raLioir

C. i?.eiigious Gi'oups
34. National Council o f'Churches r l( i:rrya (NCCI()
35. Surpreme Council o['I(enya ivlusli:rs (Sur.pkr:m)

3 (r. I(enya Ep iscopat Conference

37. I(enya Evange.l ical Alliance
3 8. I-i indu Cor-rncil

39. Other religious gt'oLrps

D. Coalition/ I'oiiticai Parties and llelatecl Insiiiutions
40. llire Reg is ti'ar'-of Pol itical Parties

4l. Polrtical ParLies Liaison Comnrittec
zt2. Political Parties DisltLrLes TribLutal

43. Jucliciary Conrruitlee on Elections

44..lubilee Parly

45 NASA Coalition

E. Countl, Govet'lttnents
46. Cor-rncil o{'Goveruors (CoG)
zl7. Cor-rnt), Asseinblies Forum (Ca"p;

F. I\{edia

4 8. Eclitor''s GLritd

zf9. Media CoLincil

-50. ivledia Orvrrers Association

5I . Other .iutclested nredia enLiLies

G. !nilcllondelt Coii:nri.ssions an<! O{ijces
52. The l(enYa Lau, Relornr Comniission

53. Central Or_9aniz:ation ol'Tracle [Jnion.s (CO fU)
54. The National Gencler ancl LiclLralit), Coururission (IrlGEC)

-5.5.I(enya NationaI Coururissiou on FIuman Itiglrts (l(NCI-tI{)
56. l';eclcrzrtion of i(errva Enrplo'.,ees (FI(E)

tl
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57. Comt:rission ori Aclnrinistrativc Justir:e (CAJ)
58. Nalional Council of Pei.soLrs ri,ith Disabilitl,
59. I,ciependent Electo'al Bor-rnclaries comrlission (iEBC)
60. lltllcs ancl Anii-Corruptiorr C,omilission

(.) L{ervspaper Aclrzertiselnent
The meeting also consiclelecl the draft aclverliserleirt for the public hearilg airci it resolved
as [ollows-

(i) That the nervspapers adv'ert ini,iling all iuterestecl l(epyans to subrnit meiuorancla,
be placed in at least trvo clail1, 11s1a/spapers for the follou,ing cla1,, gun,1u, l"
October, 2017.

(ii)Thal key stakeholclers be iuvitc'r! ro appr::rrr before the Joint SitLing to sr-rbmittheir
vier'r's ou the Bills fi.'om Tuesrl;ry, 3"1 October, 20LT to 'l'hr-u.sil.r)/. 5rh 0ctober,
2017.

MIN.NO. JSSCEL/8,{DAL7 .,\t'ry OTI{ER BUSII{ESS
(a) Fteport rrrrifing Retreat
ivlenrbers resolved to retreat for report writing frorn Friciay, 6'l' October, ZOI7 to Monclay,
9'r'October,2017 and present the repori for tabling on Tuesday, 10'l'October')011.
check into tlie retreat venlre rvould be on Frida' evening.
(b) M{edia briefing
The trreeting fi.rrther agreecl on the need to blief the meclia on a dail,v basis to keep
I(enyans Lrp to date on activities of tire Joint Sittin,e.

R(Iiq. NO. JSSCtrr_/ A 5 nal, l DATE OF- TFIT1 NtrXT MEETING
The $'as adJournec[ at i.O0prn.'fhe date of the next rleetin-e r,voulcl be ir4onclay,

2A11 at 3.00pn-r.2ncl tober,

I\i. \4/ILLIAI.4 CI-ItrPTUh,iO, TVIP

-CI{AXRi' OI\i
S]IN. IIATI]MA ADAI\ DU[.,LO, MP
q o_ - cH A rRp ERS o N/ pExI/]-y_I44{eEJXy
LIIADEIT.

DATE . ii.i\rp \ ar-: i i: . t I-.
Dr\rE: " .\?. Ilc.i..l *r:1..:r..
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REPUBLIC OIT I(ENYA

TVTELtrTH PARr-TAMENT- (FTRST SESSTON)
.]]i IE NATIONA]- ASSEMBI-Y

COMN4UNICATION

oN wr{lrTr-iliR TI-rE ETECTION LA\)7S (AMENDMENT) BILL,, 2017 (i{A:rr ONAI
Y BILLS NO. 39 IS BILL COUNTY GOVER e

F{onourabie Mernbers, a cluestion has been raisccl this afttcLnoon, in my officc, r,vith regard
to whether: the llicction Laws (Amcndr-nent) Bill, 20i7 ('.lational Assetrrbly l3rlls No. 39) is a
Bill conce::ning courlty governlnents and r.vlrether tlre. 13i1i i.vill be transmittccl to the Senate

for coticttt.rencc if 1 ,, ,',,'cl by tltis l-Iouse.

I'tronourable l.Vlernbe,r's, Article 110 of the Consti'tr-rtion clefines a Bill conccLning collnty
govElflTr-re'nt and or-rdinc-s-the pT:bcedEr=capplie-41;1e*r.vhenerer a qugsdon-ar.ise.s-as-to i,vhethcr

a ilill cor-rcerns County goven-rlrents. Undc-L fu'ticle 110(1) a Bill concctrrins (.olrnty

governlnents is defined as follorvs, and I quote--

"(,/) h this Cbrutitutiln, "a llill couc'eruing counl goue.ntnzelfit" rfle4'Ftt-
(a) a Bill containing pi-ouisions ctfcxing thc .firncliont' and poucru of the countSt gluerilTzeitt.i vt out

in the Fourth Schcdule;

(b) aBillrc/alingtotheehctionofrnqrnbeT:ofacounlyassemhfioracouTttlexeuttiue,,and
(t) a Bill.refen'qc! to i1 C/Lapter Twclue afecilng thc Jinances o.f nantl gouent/nent:."

Fulthet, I-Ion. Members,,'V[icle 11,0(5) provides as fol]ou,s, with regarcl to any cllrest.ions on

'!(5) tscfore eitblr Flou.re conirlerl a Bill, tly .gpeakut of thc National ll.rvntbfi and'tlte Senate

,tha/ljointfu re.rolue an_y clttcsl:iott as to ultether it * a Bill nhcerning t'ounlier, and, iJ'it: i.r, uhethu'i/:

il a t:pccial or an ordinctry Bi//,"

I{onor-rrable N{bmber:s, Consideration o[ a Bill hapl;ens at any seconcl reacling onr,valcls,

and the Qr-restior-r rnay alisc at an;,time. In this regarcl, I r,rrish to infoun the ]lor-rsc that I l-rave

this afrenroon conslrlted .,vitl-r the Speal<el of the Senate on the question raisecl w.itl-r r:egard to
tlre lllection I-ar.vs (Amenchnent) Biil, 2017. l\ccordir-rgly, FIon. Membets, pursr-lant to thc

provisions o[ Ar:ticle 110O o[ the Constitution anc] in ansrvel to the clLlestir)n laised, the

Speaker of the Senate ancl I have jointly deterrnined that the Eiectiou Larvs (i\nrendmenr)
Btll,2017 (National Assembly Bills No. 39) is a lliil coirceLning coLInL)/:lovct,rtueuls.
itdembers'"viLl note that the lliil seel<s to aniend several statutes, arxong thenr ;he Elecuons
Act, 2011 r,vhich ural<r,:s the Bill fall sqr-rately rvith-in thc clefir'rition set olrt at r\r ;r.lc f.f 0(1Xb)

to tlre extelrt [hat ir r.:lates lo "tbe c/cctiorr o.f nrember.r ctf'a counQ ctt.renzb/1t". I[ 1;assecl by this

IJor-rse, the lljli sh;rll r, folsrarclecl to thc Senate fol cor-rsicletat-ion.

1



fhe I-Iouse is gLricled accorclingly

I Thanl< yor"r!

TI{E I{ON. JUSTIN B, N. MUTURI, E.G.I{,MP

Tlrursday, 28,b Sep t cmb er, 2017

2

t

'
I



D

,'
)

fY, SEPTEMEER Zg,2}t:, Th.rStcnccrd

R=PT,,BL!C OF

ffi
NA?IONAL ASSEMBLY

I'YdE!.FTS{ PARLI/\MENT - FIF.ST SESSIO}I

. ln the Matters of consideration by the National Assembly -
1. The,,leciionOffences(Ameadment)Biil (Naticnal AssemblyBill No.38of20r7)
2. Tfte t:lection laws (Amendment) Bill (Natiooal AssemblyBill No.3-o of 2017)

ffi'
Aaicle I l8(l )(b) of the Connitution provids that, "Pon?b mqt sholl locilitote pubiic lorticipolon ond
involvwqt in the legislolive ond other busines of Porlioment ond its Commifres'. Standing Order
127(5) and (l(A) nates that, 'th e Oeportnentol Committce to which o Eill is cotnmitted sholl[ocilitote

'public parlicipotion ond sholl toke into occount views qtrd recommendolions of the pubkwhen ilrc
Commitlee otoku iE tcport to the tlouse".

The Election ofiene (Amendrrent) Eill (Natiooal As=embly Bill No. 38 of zo t;) seek to ameod
section l4 oi the Election offences ACq 20l5 to enqre ',jrat the sectjon con[oirns io Adide i5 of the
Constittttion rhe Bill seels to d.lctc subse<tion (2) oi section l4 which lirnir; ihe ritht of access lo
iniormation held by ttre State as ;pecified in that nriicle during the election pr:rio,i. -

The lleqtion Laws (Amendrnent) Eill Natonal Assenbly Bill No. 59 ot ?.Oi l\ se:ks to ameod
the lndipendent Electonl and Boundaries Commision Act 20Il; the Elections Act, 20ll; and the
Elections Oliences AC\ 2Ol6 to provide for the proper conduct of the aii.rirs,rrrd bu:iness of the
lndependent Eleaoal and Boundaries Commission and ior the efiective m.r,rageorcnt oi electioni.

Pursua.rt to Staading Crder 127(2), the House stabiishEd a 5elest Conrrrittee on ihe.Eleciion
Laws, 2017 to examine ind uiCertal(e public participailon on the Ele€tlon Sillr The,r,rc Bills have
undergone tict Reading puGuant to Standing Order 127(t) and are.now ccrrmitted to the 3eiei
Cotrimitiee on Election Lam ior considention ao<i thereafter report io thc House.

PuEUrnt to Artide fle(l)(b) and Staoding O(der.l27(5), th! Committee i. r.ces members of the
Public to submil any rcpresentations they may have on 'Jri said Bills- Ine represenldtions may be
forurarrj.:d to the Clerk of the National Assembly, P.O. Box 4'1842-00loo, Nairobi; handiefivered to
tjre oiiice of the cierk, Main Parliament SuildinEs, Naiiobi; or emailed to clcrk@parlianrentgo.he;
to be recei.red on or before {htimday 56 octobe; 20l7 at 5.0! pm-

,*)

M!CHAEL P. SIALAI, E3S
CiERI( OF THE NATIONAL ASS;jI/IBL'/
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The Election Laws
/-rssenrbly

T[re Election Laws (
Bilts F{

REPUETIC OF KENYT\

TWEI FTI.{ P,ARI-IAhIENT

(rlmendment) Bill, National
Bills hlo. B9 of ZO-17

Amendment) Bill, Senate
o. 3 of ZO17

o6 2grr' septerrber,20rZ the Natio,ar Assenrbry resorved to estabris^ aSelect co.rmittee to be knowrr as trre seleci committee o. the Erectio.Laws' 20r7 to exa.ri.e ancr urrcrertak" orora o"rticipation on trre Erectio^Laws (A,e.drnerrt) Bill, Natio^al err","frfy A;t", ,o. S, ol 2017.
On tl.re same dciy, the Senate resolved to establish a Sel ect Committee tobe known as the Sielect Corn nrittee on the Electi on Laws Q\merrdmLer-rJ) Bille Elections L.rrarslA m-endmenTfffi Sena[e Bills No. 3 oi 20l7 wascomnritted to tire Corrrrni Itee on 28th Septe mber,2OtZ

In this respect, pursuant io tlre provisions of Article llB(lXb) of theConstitution and s[anclin g order 127 of the National Asse mbly StandingOrclers and stancling orcier 134 of the Senate S tanding Orders, respectiveltlre Select Cornmittees h ereby invite interestecl mem bers of the public andorganiz.rtions to sr.i bm it any representations that th ey may h.rve on the gills.ln aclclition, parliar.nent has invitecl representations from the Judiciary, LawSociety of Kenya, reli grorrs groLtps, civil soc ieiy organizations, membersof lhe business community (formal and informal secLor), infornrationcornmunication ancl technology organizatio ns, the rnedia, political partiesancl related i nstitutiqns, county govern ments,.tlre I

ers

MICHAEL R. s|ALAI, EBs,
c L ER K o F rH EXAI_| a_NALASSEUEUI

MR. J,M. NYEGENYE, CBS,
CLERK OF THE SENATE/ SECRETARY
PARLIAM ENTARY SERVICE COMMISSION

T^e Serect co,mittees of the Nationar Assembry and ,re Senate sha, hordjoint sittings to consicler this nratter.

v,

Tlre representations may be nrade orally or tlrrough submissiorr of writtenmemoranda in the following tlanner:-

1' Public Hearings shari be herc{ frorn Tuesday, 3,d octobel 2017 toThursday, 5th october, 2ol7 slarting iron-,, ,,oo a.nt. .tt the MiniChamber, Flrst Floor, County Hall, pariia;ent Builclirrgs, Nairobi; or
2' Written Memora.cra may be forvrarded to a.re crerk of the NationarAssembry or the crerk of the sen.rte/s".r"tary, parrianrentary serviceCommission, p. O. Box 4.Ig42_OOlOO, Nairobi; lland-clelivered to theOfflce of the Clerk of the Natlon.rl Assembly, or the Office of theclerk of the senate/secretary, partiamuitary service conrmission,First Floor, Mai. parliameni suildiigs, Nairobi, or e,ailed toc I e r k@padra nre nl,sgjc o r csenat€@p_eiia re nr.o o. r,", to r> e re c e i ve cIon or before Thursday, s,h octobeiz-oD-

The Bills may be founcl on the parliarrrent website at
ht! B:/-ww_ur p_ar_l 

i o nrc. n!, g_o_Js
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ITEPUBLIC OF ITENYA

TWE]-FTH PARLIAMEI{T

THE NATIONAI ASSEMBI-Y

(FIRST SESSTON)

ESTABLXSHMENT OF A_SEL!,;CT___
COMMITTEE ON EI-ECTION-RELATED LAWS

(Leadet'of the Majoilty Paty)

Hon. Speaker, I beg to give notice of the iollowtng motion-

THAT, a\xrare that the coLlntly is sCl in an election clrcle, arising out of the

requirement f.or a fresh Presidential Elecdon in October, 2017; further aware that

thete is need to legrslate on and address ceitain legal lacunas and in cornpJj.ance rvith

ture on certa11-I inafters to ensure

o

t

eiectj.ons conform witl: the provisions of Articie Bi of tire Constitr-rlion on general

principles for the electoral system; noting tl-rat such eiection-related matters would

ordinatily require consideration by the rele.vant Comm:ttee of the l-Iouse which is yet

to be establisl-red; ftirrirer: noting dre lirrltecl period of tirne before the clate oF Lhe said

ftesir elecdor:; cognizant of tire r-irgent need to consider and ccnclude r.vith alI niatters

relatirg to the cle.ctions to al-low tire Independent Eiector:al ancl Borrnclalies

Comrnission ample tiile to irnplement any changes relateci to dre rcV1, of thc:

election- telatecl lar,vs; i{O\V THER.IIFOFJi, pulsLrant to the provisic;ns o1 Srancli:rg

Ordei: 127 (2) , i:his Flouse iesolves -

a) to estabLish a Select Cormri.tt-ee be kri.orvn as tire Select Committee o.t1

the Ellection La'zs, 2017 coinprising of not lnore tiran fifieen

lvlernbers, ro examrne ancl undertake pr:bJic parucipariolr orl the Elecuon
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jarEEr.!ry$I:rt:riry,,-: :7r,o*,-.

Laws (r\nrendment) 13ill, (Nauonal Asseinbly BiII No.3 9 of. 2ol7)

any othef related Bills;

I

;.

lr) that, the comrnittee comprise of the follorvir:g lvlembers-

(, The I-Ion. !7rlliarn chepturno l(ipkiror, Mp- chairperson
(ii) The Hon. GladysJephosgei-Boss Shollei, Mp
(*) Tl:e l{on. Isaac Waihenya Ndirangu, Mp
(ir) The Hon. tUi \)7ario, Mp
(") The Hon. Jennifer Shamalla, Mp
(*) The Hon. Adan Flaji Yusuf , Mp
(*) The Hon. George Gitouga Murugara, Mp
("ry)--Th.- Ho nsanl e ;iM uthamaJvJP-
(*) The Hon. Alice Muthoni Wahonre, fuIp

c) that, the quorum of tl:e Committee be the Chairperson and four. o

. Ivlembers; and,

d) that, tte Committee considers the mafters under its mandate ar-rd

to the Flouses on or before Tuesday, October t}r ZALT .

The Hon, Aden l)uale, EGI-I, Mp
Leadet of the Majority Parq_v

Septernbe r 27 ,2017
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