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PRELIMINARIES
Establishment and Mandate of the Committee

The Standing Committee on Justice, Legal Affairs and Human Rights is established
under the Standing Order 228 of the Senate Standing Orders and is mandated ‘fo
consider all matters relating to constitutional affairs, the organisation and
administration of law and justice, elections, promotion of principles of leadership,
ethics, and integrity; agreements, treaties and conventions, and implementation of the
provisions of the Constitution on human rights.

Membership of the Committee

The Committee is comprised of —

1)  Sen. Wakili Hillary Kiprotich Sigei, MP - Chairperson

2)  Sen. Raphacl Chimera Mwinzagu, MP - Vice-Chairperson
3) Sen. Fatuma Adan Dullo, CBS, MP - Member

4)  Sen. Samson Kiprotich Cherarkey, MP - Member

5)  Sen. William Cheptumo Kipkiror, CBS, MP - Member

6) Sen. Hamida Ali Kibwana, MP - Member

7)  Sen. Catherine Muycka Mumma, MP - Member

8) Sen. Veronica W. Maina, MP - Member

9) Sen. Andrew Omtatah Okoiti, MP - Member

Minutes of the Committee in considering the Parliamentary Powers and Privileges
(Amendment) Bill, 2022 (Senate Bills No. 5 of 2022) are annexed to this Report as
Appendix 1.
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FOREWORD BY THE CHAIRPERSON

Hon. Speaker,

The Parliamentary Powers and Privileges (Amendment) Bill, 2022 (Senate Bills No. 5
of 2022), sponsored by Senator Danson Buya Mungatana, MP was published vide
Kenya Gazette Supplement No. 176 of 8" November 2022. The Bill was read a First
Time in the Senate on 1% December, 2022 and thereafter stood committed to the
Standing Committee on Justice, Legal Affairs and Human Rights for consideration.

The Bill seeks to impose a statutory obligation on public officers to provide feedback
to Parliament on its resolutions and recommendations of its Committees. This will
ensure that timely feedback by public officers is made on decisions of Parliament as
delays or failure to submit reports undermines the ability of Parliament to effectively
undertake its oversight mandate. The Bill further seeks to give effect to the decision of
the Court in Apollo Mboya v Attorney General & 2 others [2018] eKLR, where
sections 7 and 11 of the parent Act were declared unconstitutional and therefore null
and void.

Hon. Speaker,

Pursuant to Article 118 of the Constitution and Standing Order 145 (5) of the Senate
Standing Orders, the Committee published an advertisement in the Daily Nation and
Standard Newspapers on Friday, 9" December, 2022 inviting members of the public
to submit written memoranda to the Committee on the Bill. The advertisement was
also posted on the Parliament website and social media platforms. Following the call
for submissions, the Committee did not receive written memoranda from any
stakeholders.

The Committee proceeded to consider the Bill extensively and, arising therefrom, has
proposed two amendments to the Bill. This is with a view to, (a) ensure that the
definition of the term ‘responsible officer’ is clear; and, (b) clarify that no public
funds shall be used to pay fines where a public officer has been found liable to have
committed an offence for failing to give feedback to Parliament regarding resolutions
made by Parliament.

This Report and the amendments proposed by the Committee are therefore the product

of extensive deliberations by the Committee to ensure that we have a good law in
place that will stand the test of time.

(iv)



Hon. Speaker,

May I take this opportunity to commend the Members of the Committee for their
devotion and commitment to duty, which made the consideration of the Bill
successful. I also wish to thank the Offices of the Speaker and the Clerk of the Senate
for the support extended to the Committee in undertaking this assignment.

Hon. Speaker,

[t is now my pleasant duty, pursuant to standing order 148(1) of the Senate Standing
Orders, to present the Report of the Standing Committee on Justice, Legal Affairs and
Human Rights on the Parliamentary Powers and Privileges (Amendment) Bill, 2022
(Senate Bills No. 5 0f 2022).

Signed

SEN. WAKILI HILLLARY KIPROTICH SIGEI, MP
CHAIRPERSON, STANDING COMMITTEE ON JUSTICE, LEGAL AFFAIRS
AND HUMAN RIGHTS
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ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON
JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS ON THE
PARLIAMENTARY POWERS AND PRIVILEGES (AMENDMENT) BILL,
2022 (SENATE BILLS NO. 5 OF 2022)

We, the undersigned Members of the Standing Committee on Justice, Legal
Affairs and Human rights, do hereby append our signatures to adopt this
Report.

Sen. Wakili Hillary Kiprotich Sigei, MP
(Chairperson)

.............................................................................................

...........................................................................................................................................................................................................................

...................................................................................

.......................................................

...............................................................................

......................................

8. Sen. Veronica W. Maina, MP

9. Sen. Andrew Omtatah Okoiti, MP

(vi)
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CHAPTER ONE: INTRODUCTION
Introduction

The Parliamentary Powers and Privileges (Amendment) Bill, 2022 (Senate Bills
No. 5 of 2022), sponsored by Senator Danson Buya Mungatana, MP was
published vide Kenya Gazette Supplement No. 176 dated 8" November 2022.
The Bill was introduced in the Senate by way of First Reading on 1% December,
2022 and thercafier stood committed to the Standing Committee on Justice,
[.egal Affairs and Human Rights for consideration. A copy of the Bill is annexed
to this Report as Appendix 2.

Pursuant to the provisions of Article 118 of the Constitution and Standing Order
145 (5) of the Secnate Standing Orders, the Committee published an
advertisement in the Daily Nation and Standard Newspapers on Friday, 9
December, 2022 inviting members of the public to submit written memoranda to
the Committee on the Bill. A copy of the advertisement is attached as Appendix
3. The advertisement was also posted on the Parliament website and social media
platforms.

Following the call for submissions, the Committee did not receive written
memoranda from any stakeholders.

Background

The Parliamentary Powers and Privileges (Amendment) Bill, 2022 (Senate Bills
No. 5 of 2022) secks to amend the Parliamentary Powers and Privileges Act,
2017 to impose a statutory obligation on public officers to provide feedback to
Parliament on its resolutions and recommendations of its Committees.

This will ensure that timely feedback by public officers is made on decisions of
Parliament as delays or failure to submit reports undermines the ability of
Parliament to cffectively undertake its oversight mandate.

Overview of the Bill

Clause 2 and 3 of the Bill proposes to amend section 7 and 11 of the
Parliamentary Powers and Privileges Act to give effect to the decision of the
Court in Apollo Mboya v Attorney General & 2 others [2018] eKLR, where
sections 7 and 11 were declared unconstitutional and therefore null and void. A
copy of the said Judgment is annexed to this Report as Appendix 4.
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The High Court declared section 7 of the Powers and Privileges Act
unconstitutional to the extent that it restricts service of civil process on staff
working in Parliament, among them legal officers authorised to receive service
on behalf of Parliament. The Bill therefore seeks to amend section 7 to ensure
that service can be effected on a member of staff authorised to receive service on
behalf of Parliament or the Parliamentary Service Commission while a House of
Parliament is sitting. Section 7 of the Act provides as follows-

7. Service of civil process
(1) No process issued by any court in Kenya in the exercise of its civil
Jurisdiction shall be served or executed—
(a) within the precincts of Parliament while either one or both
Houses are sitting, or
(b) through the Speaker or any officer of Parliament—
(i) unless it relates to a person employed within the
precincts of Parliament or to the attachment of a
member's salary; or
(ii) if the subject matter relates to a member or members
exercising their personal duties.
(2) The right of access to justice under Article 48 of the Constitution
shall be limited as specified under this section for the purposes of
facilitating the conduct of business and the affairs of Parliament.

As regards section 11 of the Powers and Privileges Act, the High Court declared
the provision an ouster clause which is antithetical to a just society. It found that
ouster clauses offend the constitutional principle of the rule of law because an
aggrieved citizen is denied the possibility of access to the courts to challenge
decisions made by Parliament and affecting them. In this respect, the provision
was declared an ouster clause and therefore unconstitutional in its entirety. The
Bill secks to repeal section 11 of the Act. Section 11 of the Act provides as

follows-

11. Proceedings not to be questioned in courts
No proceedings or decision of Parliament or the Committee of
Powers and Privileges acting in accordance with this Act shall be

questioned in any court.

Clause 4 of the Bill inserts a new Part VIA to the Parliamentary Powers and
Privileges Act to provide for ‘reports on action taken on Parliamentary
resolutions’. It defines a responsible officer as the relevant public officer to
whom a resolution or report of a House of Parliament is submitted.
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10.

11.

12

13.

1.3.

14.

15.

The new Part VIA mandates the Clerk of the relevant House to convey a
resolution of Parliament to responsible public officers within seven (7) days from
the date the resolution is made. Public officers are then required to submit a
status report on the resolutions to the relevant Parliamentary Committee within
sixty (60) days from the date the resolution is conveyed or within such period as
shall be specified by the House.

The status report shall contain information on actions taken on the resolution,
and where no action has been taken, reasons for the inaction. A public officer
who fails to submit a status report in accordance with the law will be deemed to
have committed an offence and will be liable, on conviction, to a fine not
exceeding five hundred thousand shillings (Kshs.500,000/-) or to imprisonment
for a term not exceeding six (6) months or to both.

The new Part VIA further allows the relevant Committee to extend the timelines
for the submission of reports by public officers. It also allows the Speaker of the
relevant House to direct public officers to consolidate reports where a response is
sought on the implementation of more than one resolution.

The new Part VIA finally provides that its provisions do not limit the power of
Parliament to procure information from any public officer in accordance with the
Constitution or any other law.

Consequences of the Bill

The Bill will ensure that timely feedback is made on resolutions of Parliament by
public officers as delays or failure to submit reports undermines the ability of
Parliament to effectively undertake its oversight mandate. It provides a structured
mechanism  through which public officers are required to give greater
consideration to the issues raised and the recommendations made by Parliament
and give timely feedback on the same.

Additionally, the Bill by amending sections 7 and 11 ensure that service of civil
process on the staff working in Parliament, among them legal officers authorised
to receive service on behalf of Parliament is not restricted, and an aggrieved
citizen is able to approach court to challenge decisions made by Parliament.



2.0

16.

17.

CHAPTER TWO: PUBLIC PARTICIPATION ON THE BILL
Introduction

The Committee, pursuant to the provisions of Article 118 of the Constitution and
Standing Order 145 (5) of the Senate Standing Orders, published an
advertisement in the Daily Nation and Standard Newspapers on Friday, 9"
December, 2022 inviting members of the public to submit written memoranda on
the Bill. The advertisement was also posted on the Parliament website and social
media platforms. A copy of the advertisement is attached as Appendix 3.

The Committee did not receive any submissions on the Bill.



CHAPTER THREE: COMMITTEE OBSERVATIONS AND
RECOMMENDATIONS

3.0 Committee Observations on the Bill

18.

Based on extensive deliberations on the Bill, the Committee made the following
observations-
(a) That parliamentary oversight plays a critical role in strengthening

(b)

(c)

(d)

(c)

democratic governance. It is anchored on the principle that Parliament
represents the will of the people and exercises sovereign power donated by
the people as provided under Article 1(3)(a) and (4) of the Constitution.
Resolutions made by Parliament is one of the mecans of exercising this
power so as to ensure that other arms of Government are held accountable.

That whereas the legislature passes important resolutions geared towards
benefiting the people, many of the resolution passed by Parliament are
never acted upon. This is despite the fact that Parliament expends public
resources and that the resolutions are products of extensive public and
stakeholder engagement and consultations.

That the Bill secks to cure this by amending the Parliamentary Powers and
Privileges Act, 2017 to impose a statutory obligation on public officers to
provide feedback to Parliament on its resolutions and recommendations of
its committees. This will ensure that timely feedback is made on decisions
of Parliament by public officers as delays or failure to submit reports
undermines the ability of Parliament to effectively undertake its oversight
mandate.

To further strengthen reporting mechanisms proposed in the Bill, there is
nced to ensure that the definition of the term ‘responsible officer’ is clear
and that Bill must be clear that public funds shall not be used to pay fines in
respect of public officers found have violated the Act.

That on 21st May, 2018, the High Court in Apollo Mboya v Attorney
General & 2 others [2018] eKLR, declared sections 7 and 11 of the
Parliamentary Powers and Privileges Act, 2017 unconstitutional and
therefore null and void. Section 7 of the Act prohibits the service or
execution of civil processes by courts within the precincts of Parliament
while a House is sitting or through the Speaker or officers of Parliament.
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Section 11 of the Act, on the other hand, out-rightly prohibits the
questioning of proceedings or decisions of Parliament or the Parliamentary
Committee of Powers and Privileges in any court.

That the High Court declared section 7 of the Parliamentary Powers and
Privileges Act, 2017 unconstitutional only to the extent that it restricts
service of civil process to the staff working in Parliament, among them
legal officers authorized to receive service on behalf of Parliament. This
Bill therefore amends section 7 to remove its application on staff authorized
to receive service on behalf of Parliament. This will address the issue raised
by the Court and still retain the spirit of the provision, of ensuring that
members are not hindered from performing their duties.

That the High Court declared section 11 of the Parliamentary Powers and
Privileges Act, 2017 an ouster clause and determined that ouster clauses are
antithetical to a just society. It found that ouster clauses offend the
constitutional principle of the rule of law because an aggrieved citizen is
denied the opportunity to access courts to challenge decisions affecting
them. In this respect, the provision was declared an ouster clause and
therefore unconstitutional in its entirety and cannot therefore be salvaged.
The Bill therefore proposes to repeal section 11 of the Parliamentary
Powers and Privileges Act, 2017.

As regards public participation, the Committee observed that public
participation in law making process is a constitutional right provided for
under Article 118 of the Constitution as well as the Senate Standing Orders.
Pursuant to this, the Committee sought views of the public and those of the
stakcholders by was of Newspaper Advertisements published on 9
December, 2022.

However, the Committee did not receive views on the Bill from cither the
public or stakeholders. The Committee noted that this worrying and robs the
resultant law valuable contributions from the public and stakeholders.

This notwithstanding, the observed that the Bill had been considered by the
Senate on two occasions during the 12" Parliament when it was passed and
forwarded to the National Assembly for consideration. At the time, the
Committee received submissions from the Kenya National Commission on
Human Rights which were considered by the Committee in making its
recommendations on the Bill.



3.1 The Committee Recommendations

19. Arising from the above observations, the Committee recommends that the
Senate approves the Parliamentary Powers and Privileges (Amendment), 2022
(Senate Bills No. 5 0of 2022) with the following amendments —

(a) That the proposed new section 23A be amended to ensure that the definition
of the term ‘responsible officer’ is clear; and

(b) That the proposed new section 23C be amended to make it clear that no
public funds shall be used to pay fines where a public officer has been
found liable to have committed an offence for failing to give feedback to
parliament regarding resolutions made by Parliament.



APPENDICES

Appendix 1: Minutes of the sittings of the Committee in considering the Bill

Appendix 2: The Parliamentary Powers and Privileges (Amendment) Bill (Senate
Bills No. 5 0f 2022)

Appendix 3: Advertisement published in the Daily Nation and Standard Newspapers
on Friday, 9" December, 2022

Appendix 4: Judgment of the High Court in Apollo Mboya v Attorney General & 2
others [2018] eKILR

Appendix 5: Text of amendments proposed by the Committee to the Bill



Appendix I:
Minutes of the sittings of the Commuittee in
considering the Bill



13" PARLIAMENT | 2P SESSION

MINUTES OF_ THE SEVENTEENTH SITTING OF THE STANDING
COMMITTEE ON JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS HELD
ON TUESDAY, 14" FEBRUARY, 2023 AT 8.00 AM. IN COMMITTEE ROOM
5, FIRST FLOOR, PARLIAMENT BUILDINGS AND ON THE ZOOM ONLINE
MEETING PLATFORM

PRESENT

1. Sen. Wakili Hillary Kiprotich Sigei, MP - Chairperson (Chairing)
2. Sen. Raphael Chimera Mwinzagu, MP - Vice Chairperson
3. Sen. Fatuma Adan Dullo, CBS, MP - Member

4. Sen. Catherine Muycka Mumma, MP - Member

5. Sen. Veronica W. Maina, MP - Member

6. Sen. Andrew Omtatah Okoiti, MP - Member
ABSENT WITH APOLOGY

1. Sen. Samson Kiprotich Cherarkey, MP - Member

2. Sen. William Cheptumo Kipkiror, CBS, MP - Member

3. Sen. Hamida Ali Kibwana, MP - Member

IN ATTENDANCE
I.  Sen. Beth Kalunda Syengo, MP

SECRETARIAT

1. Mr. Charles Munyua - Senior Clerk Assistant (7aking Minutes)
2. Mr. Moses Kenyanchui - Legal Counsel |

3. Ms. Lilian Waweru - Legal Counsel 11

4. Mr. Josphat Ng’enoh - Media Relations Officer I1I

5. Mr. Constant Wamayuyi - Research Officer 11

6. Ms. Ndindi Kibathi - Rescarch Officer 111

7. Ms. Judith Aoka - Audio Officer 111

8. Ms. Rosebella Ngesa - Public Communications Officer 11

9.  Mr. John Lekampule - Serjeant at Arms

MIN. NO. 95/2023 PRELIMINARIES

The meeting was called to order at twenty-cight minutes past cight O’clock and
commenced with a word of prayer by the Chairperson.
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MIN. NO. 96/2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Raphael Chimera
Mwinzagu, MP and seconded by Sen. Veronica W. Maina, MP as follows —

Prayer

Adoption of the Agenda

Confirmation of Minutes of the Previous Meetings

Matters arising from Minutes of the Previous Meeting

A T I S

Consideration of the draft Report and Committece amendments to the

Parliamentary Powers & Privileges (Amendment) Bill, 2022 (Senate Bills No. 5

of 2022)

6. Consideration of a Legislative Proposal: The Constitution of Kenya
(Amendment) Bill, 2022

7. Any Other Business

8. Date of the Next Meeting and Adjournment

MIN. NO. 97/2023 CONFIRMATION OF MINUTES OF PREVIOUS
MEETINGS

a)  The minutes of the 14" Sitting held on Monday, 6™ February, 2023 at 8.00 a.m.
were confirmed as a true record of proceedings, after being proposed by Sen.
Catherine Muycka Mumma, MP and seconded by Sen. Andrew Omtatah Okoiti,
MP.

b)  The minutes of the 15" Sitting held on Tuesday, 7" February, 2023 at 8.00 a.m.
were confirmed as a truc record of proceedings, after being proposed by Sen.
Veronica W. Nduati, MP and seconded by Sen. Raphael Chimera Mwinzagu, MP.,

¢)  The minutes of the 16" Sitting held on Thursday, 9" February, 2023 at 8.00 a.m.
were confirmed as a true record of proceedings, after being proposed by Sen.
Catherine Muycka Mumma, MP and seconded by Sen. Veronica W. Nduati, MP.

MIN. NO. 98/2023 THE PARLIAMENTARY POWERS AND
PRIVILEGES (AMENDMENT) BILL, 2022 (SENATE
BILLS NO. 5 OF 2022)

The Committee considered the revised text of the Committee amendments to the Bill
and adopted the same as sct out below

CLAUSE 2

THAT clause 2 of the Bill be amended by inserting the words “The Parliamentary
Powers and Privileges (Amendment) Act, hercinafter referred to as” at the beginning
of the introductory clause.



CLAUSE 4

THAT clause 4 of the Bill be amended —

(a) in the introductory clause by deleting the words “Parliamentary Powers and
Privileges Act hercinafter referred to as the” appearing immediately afier the
word “The™;

(b) by deleting the proposed new section 23A and substituting thercfor the
following new section —

23A. In this Part, “responsible officer” means —

(a) a Cabinet Secretary;

(b) a county governor;

(c) the chairperson of a commission established under the
Constitution;

(d) the Auditor-General;

(¢) the Controller of Budget;

() the chairperson and the accounting officer of a corporate
body; and

(g) a public officer to whom a resolution or report of a House
or a Committee of Parliament is submitted in accordance
with this Act.

(¢) in the proposed new section 23C -

(1) by renumbering the existing provision as subsection (1); and
(ii)  inserting the following new subsection immediately after the new
subsection (1)—
(2) A person liable for an offence under subsection (1) shall be
personally liable for the fine and public funds shall not be used to
pay such a fine.

Thereupon, the Committee considered and adopted the Report on the Parliamentary
Powers and Privileges (Amendment) Bill, 2022 (Senate Bills No. 5 of 2022) having
been proposed by Sen. Andrew Omtatah Okoiti, MP and seconded by Sen. Veronica
W. Nduati, MP.

MIN. NO. 99/2023 LEGISLATIVE PROPOSAL: THE CONSTITUTION
OF KENYA (AMENDMENT) BILL, 2022

The Committee resumed consideration of the Legislative Proposal on amendment of
the Constitution of Kenya to implement the two-thirds gender principle, sponsored by
Sen. Beth Syengo, MP.

Thereupon, the Committee was taken through and noted Committee Paper No. 15,
setting out the background to the legislative proposal and previous attempts by
' Parliament to legislate on the two-thirds gender principle.

The Committee observed that
a) Parliament had made several efforts in the past to legislate on the two-thirds
gender principle, none of which had attained the constitutional threshold for
enactment of a Bill to amend the Constitution;
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b) His Excellency the President had, in a memorandum to the two Speakers of
Parliament, submitted a proposal for consideration by Parliament seeking to give
cllcet to the two-thirds gender principle;

¢)  Itwas important that such a Bill, prior to and upon its introduction in Parliament,
secures the broadest possible support and thus ensure that the threshold for its
passage was attained this time; and

d)  The text of the legislative proposal could be improved on by, among others,
troducing a clause limiting the number of times that an individual could be
nominated to the National Assembly and the Senate.

Consequently, the Commiittee resolved that —

i) That the comments and observations of the Committee be transmitted to the
Honourable Speaker of the Senate, pursuant to Standing Order 130(3) of the
Senate Standing Orders;

i) That the Committee recommends the amendment of the legislative proposal to
align it with the observations of the Committee; and

ii1)  That the Committee recommends that publication of the legislative proposal be
deferred, pending consideration of the proposal submitted to Parliament by H.E.
the President.

MIN. NO. 100/2023 ANY OTHER BUSINESS

A Member sought to know when the next meeting of the Parliamentary Joint Ad Hoc
Committee on a Legislative Proposal to Amend the Constitution to Entrench Certain
Specialized I'unds would be held. The Chairperson informed the Committee that
consultations were going on at various levels and that Members would be informed once
a date for the next meeting was agreed upon.

MIN. NO. 101/2023 ADJOURNMENT

The Chairperson adjourned the mecting at thirty-five minutes past nine O’clock. The
next meceting was scheduled to be held on Wednesday, 15" February 2023 at cight
O’clock.

3 L @060 8 HICSIRRESIN) . 5 oy - g 0e EOESRS RS



13" PARLIAMENT [15T SESSION

MINUTES OF THE SIXTEENTH SITTING OF THE STANDING COMMITTEE
ON JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS HELD ON THURSDAY,
9TH FEBRUARY, 2023 AT 8.00 AM. ON THE ZOOM ONLINE MEETING
PLATFORM

PRESENT

1. Sen. Wakili Hillary Kiprotich Sigei, MP - Chairperson (Chairing)
2. Sen. Fatuma Adan Dullo, CBS, MP - Member

3.  Sen. Hamida Ali Kibwana, MP - Member

4.  Sen. Catherine Muycka Mumma, MP - Member

5.  Sen. Veronica W. Maina, MP - Member

6. Sen. Andrew Omtatah Okoiti, MP - Member
ABSENT WITH APOLOGY

1. Sen. Raphael Chimera Mwinzagu, MP - Vice Chairperson
2. Sen. Samson Kiprotich Cherarkey, MP - Member

3. Sen. William Cheptumo Kipkiror, CBS, MP - Member
SECRETARIAT

1.  Mr. Charles Munyua - Senior Clerk Assistant (7aking Minutes)
2. Mr. Moses Kenyanchui - Legal Counsel I

3.  Ms. Lilian Waweru - Legal Counsel 11

4. Mr. Josphat Ng’enoh - Media Relations Officer I11

5. Ms. Judith Aoka - Audio Officer III

6. Mr. Constant Wamayuyi - Research Officer 11

7. Ms. Ndindi Kibathi - Research Officer 11

8.  Ms. Rosebella Ngesa - Public Communications Officer I1I
MIN. NO. 90/2023 PRELIMINARIES

The meeting was called to order at twenty-nine minutes past eight O’clock and commenced
with a word of prayer by Sen. Veronica W. Maina, MP.
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MIN. NO. 91/2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Catherine Muyeka
Mumma, MP and scconded by Sen. Andrew Omtatah Okoiti, MP as follows —
1. Prayer
2. Adoption of the Agenda
3. Consideration of the Committee amendments and draft Report on the Parliamentary
Powers and Privileges (Amendment) Bill, 2022 (Senate Bills No. 5 of 2022)
4. Any Other Business

5. Date of the Next Mecting and Adjournment.
MIN. NO. 92/2023 THE PARLIAMENTARY POWERS AND PRIVILEGES
(AMENDMENT) BILL, 2022 (SENATE BILLS NO. 5 OF
2022) ‘

The Committee resumed consideration of the Parliamentary Powers and Privileges
(Amendment) Bill, 2022 (Senate Bills No. 5 of 2022), and was taken through the draft
Committec amendments and Report on the Bill.

The Committee resolved that the amendments be redrafted at sub-paragraph 23A (¢), to
replace the words ‘the managing director of a corporate body’ with the words ‘the head of
a corporate body’. This was to incorporate heads of corporate bodies where such a person
may not be designated as a ‘managing director’.

Thereupon, the Committee resolved to have the revised amendments and Committee
Report on the Bill scheduled for adoption at the next meeting.

MIN. NO. 93/2023 ANY OTHER BUSINESS

The Committee was informed that the comments by the Committee were awaited on the
Legislative Proposal: The Constitution of Kenya (Amendment) Bill, 2022, sponsored by
Sen. Beth Syengo, MP.

Thereupon, it was resolved that the Legislative Proposal be scheduled for consideration at

the next meeting, and that the promoter be invited to the meeting to discuss the proposal
with the Committee.

MIN. NO. 94/2023 ADJOURNMENT

The Chairperson adjourned the meeting at fifty-nine minutes past cight O’clock. The next
meeting was scheduled to be held on Tuesday, 14™ February 2023 at cight O’clock.
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13™ PARLIAMENT [15T SESSION

MINUTES OF THE FOURTEENTH SITTING OF THE STANDING
COMMITTEE ON JUSTICE, LEGAL AFFAIRS AND HUMAN RIGHTS HELD
ON MONDAY, 6" FEBRUARY, 2023 AT 8.00 A.M. ON THE ZOOM ONLINE
' MEETING PLATFORM

PRESENT

1. Sen. Wakili Hillary Kiprotich Sigei, MP - Chairperson (Chairing)
2. Sen. Hamida Ali Kibwana, MP - Member

3. Sen. Catherine Muycka Mumma, MP - Member

4.  Sen. Andrew Omtatah Okoiti, MP - Member

ABSENT WITH APOLOGY

R
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Sen. Raphael Chimera Mwinzagu, MP - Vice Chairperson
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MIN. NO. 82 /2023 PRELIMINARIES

The meeting was called to order at nine minutes past eight O’clock and commenced with
a word of prayer by the Chairperson.
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MIN. NO. 83/2023 ADOPTION OF THE AGENDA

The agenda of the meeting was adopted having been proposed by Sen. Catherine Muycka
Mumma, MP and scconded by Sen. Hamida Ali Kibwana, MP as follows —
1. Prayer
2. Adoption of the Agenda
3. Consideration of the Parliamentary Powers and Privileges (Amendment) Bill, 2022
(Senate Bills No. 5 0f 2022)
4. Any Other Business

5. Date of the Next Meeting and Adjournment.
MIN. NO. 84/2023 THE PARLIAMENTARY POWERS AND PRIVILEGES
(AMENDMENT) BILL, 2022 (SENATE BILLS NO. 5 OF
2022)

The Committee commenced consideration of the Parliamentary Powers and Privileges
(Amendment) Bill, 2022 (Senate Bills No. 5 of 2022), and was taken through the Bills
Digest thereon.

Members were informed that no submissions had been received on the Bill in response to
the call for public participation as published by the Committee in December, 2022.

The Committee proceeded to consider the Bill and resolved as follows —
a) that the Bill bc amended at clause 23A clarify on the definition of ‘responsible
officer’ for purpose of submitting reports on House resolutions; and
b) that the Bill be amended at clause 23C to provide that, where a fine is imposed for
non-compliance, the same would be paid individually by the responsible officer and
not drawn from public funds.

Thereupon, the Committee directed that the secretariat proceeds to draft the amendments
for consideration at the next meeting, together with the draft Committee report.

MIN. NO. 85/2023 ADJOURNMENT

The Chairperson adjourned the meeting at fifty minutes past eight O’clock. The next
meeting was scheduled to be held on Tuesday, 71 February 2023 at eight O’clock.

SIGNED:
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THE PARLIAMENTARY POWERS AND
PRIVILEGES (AMENDMENT) BILL, 2022

A Bill for

AN ACT of Parliament to amend the Parliamentary
Powers and Privileges Act to provide a
structured mechanism through which
Parliament is able to receive reports from
public officers on the resolutions passed by
Parliament; and for connected purposes

ENACTED by the Parliament of Kenya, as follows—
PART I—PRELIMINARY

1. This Act may be cited as the Parliamentary Powers and
Privileges (Amendment) Act, 2022.

2. The principal Act is amended by deleting
section 7 and substituting therefor the following new
section—

SIHCEL Civi) 7 (1) No process issued by any court in
processes. . ~ . . . . . . .
the exercise of its civil jurisdiction shall be
served or executed —

(a) within the precincts of Parliament
while a House of Parliament is
sitting;

(b) through the Speaker or any member
of staff—

(1) unless it relates to  the
attachment of a Member's
salary; or

(i1) if the subject matter relates to a
Member exercising their
personal duty.

(2) Subsection (1)(a) shall not apply to

service made to a member of staff of

Parliament authorised to receive service on
behalf of —

(a) either House of Parliament; or
(b) the Parliamentary Service
Commission.

Short title.

Amendment of
section 7 of No.
29 of 2017.
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(3) The right of access to justice under
Article 48 of the Constitution shall be
limited as specified under this section for
the purposes of facilitating the conduct of
business and the affairs of Parliament.

3. The principal Act is amended by deleting section

11.

4. The Parliamentary Powers and Privileges Act,
hereinafter referred to as the “principal Act” is amended by
inserting the following new Part immediately after Part

VI—

PART VIA — REPORTS ON ACTION TAKEN ON
PARLIAMENTARY RESOLUTIONS

Interpretation.

Reports on
Parliamentary
Resolutions.

23A. In this Part, “responsible officer”
means the relevant public officer to whom a
resolution or report of a House or a
Committee of Parliament is submitted in
accordance with this Act.

23B. (1) The Clerk of the relevant
Housc shall, within seven days of a
resolution of the House or of the tabling of a
report of a Committee of the House, convey
the resolution or a copy of the report, as the
case may be, to the responsible officer under
whose portfolio the implementation of the
resolution or recommendation of the
Committee falls.

(2) The responsible officer shall submit
a status report to the relevant Committee
within sixty days from the date the
resolution is conveyed or within such period
as shall be specified by a resolution of the
House.

(3) A report under subsection (2) shall
contain information on—

(a) the action taken to give effect to the
resolution or recommendation of a
report submitted under subsection
(1); and

The Parliamentary Power and Privileges (Amendment) Bill, 2022

Deletion of
section 11 of No.
29 of 2017.

Insertion of new
Part to No. 29 of
2017.
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(b) where no action has been taken on a
resolution or recommendation of a
report, the reason for such inaction.

(4) The relevant Committee may, upon
the written request of the responsible officer,
extend the period for submission of a report
under subsection (2) by such days and on
such conditions as the Committce may

Pesaitytorfatiore to consider necessary.
RSe S 23C. A responsible officer who fails to
comply with section 23B commits an
offence and is liable, on conviction, to a fine
not exceeding five hundred thousand
shillings or to imprisonment for a term not

exceeding six months or to both.

Consolidated report.

23D. Where a response is sought on the

implementation of more than one resolution

of a Housc of Parliament, the relevant

Speaker may direct that the responsible

Provision not to limit Officer submits a single report on the status

discretion of of implementation of all the resolutions.
Parliament.

23E. This Part does not limit the power
of Parliament to require information from
any public officer in accordance with the
Constitution or any other law.
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MEMORANDUM OF OBJECTS AND REASONS
Statement of objects and reasons

The accountability of other arms of Government to Parliament is
necessary for democratic governance and is anchored on the fundamental
principle that Parliament represents the will of the people and exercises
their sovereignty.

Reporting requirements are one of the oversight mechanisms that
Parliament employs to monitor the actions of the Executive and other
independent  offices to ensure accountability, transparency and
responsibility in the performance of their duties.

In addition, parliamentary committee reports contain important policy
recommendations and perspectives that reflect the will of the people and
insights from the legislators and other stakeholders. A lot of time and
resources go into the work of Committees and the resultant reports that are
tabled and adopted in Parliament. It is therefore antithetical to good
governance for those resolutions to be submitted to the Executive and
other offices with no action taken or feedback given.

This Bill imposes a specific obligation on officials of the Executive,
constitutional commissions and independent offices to comply with the
requirement to give feedback to Parliament’s resolutions. This has been
difficult to achieve through the Standing Orders of the Houses of
Parliament since they are rules for the “orderly and cffective discharge of
the business of Parliament”, unlike legislation which has a binding effect
on those to whom it applies. Although the current Standing Orders provide
for reporting on resolutions, very few reports are ever submitted on action
taken on the resolutions passed by Parliament.

The Bill will therefore ensure that feedback on Parliament’s
resolutions and reports is not only given but given in a timely manner as
delays or failure to submit reports undermine the ability of Parliament to
undertake its oversight mandate.

The Bill provides a structured mechanism through which the
Executive and the independent commissions and offices are required to
give greater consideration to the issues raised and the recommendations
made by Parliament.

The Bill further amends section 7 of the Parliamentary Powers and
Privileges Act to comply with the decision of the High Court (Justice J.M.
Mativo) in Apollo Mboya v Attorney General & 2 others (2018). The
High Court declared the provision unconstitutional to the extent that it
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restricts service of Civil Process to the staff working in Parliament, among
them legal officers authorized to receive service on behalf of Parliament.

The Bill further deletes section 11 of the Parliamentary Powers and
Privileges Act to comply with the same High Court decision. The High
Court declared the provision an ouster clause and determined that ouster
clauses are antithetical to a just society. It found that ouster clauses offend
the constitutional principle of the rule of law because an aggrieved citizen
is denied the possibility of access to the courts to challenge the decision
affecting them. In this respect, the provision was declared an ouster clause
and therefore unconstitutional in its entirety.

Statement on the delegation of legislative powers and limitation of
fundamental rights and freedoms

The Bill does not limit fundamental rights and freedoms neither does
it delegate any legislative power.

Statement on how the Bill concerns county governments

This Bill provides for a structured mechanism through which
Parliament is able to receive reports from the Executive, constitutional
commissions and independent offices and on its resolutions. These reports
cnable Parliament to hold the relevant offices accountable on various
matters, including matters touching on the functions and powers of county
governments and to require these offices to give regard to input given by
Parliament.

Further, the Bill is in line with Articles 153(4)(b) and 254(2) of the
Constitution which requires the Executive, constitutional commissions and
independent offices to report to both Houses of Parliament on matters
falling within their respective jurisdictions. This is necessary for the
Senate in the exercise of its mandate under Articles 94 and 96 of the
Constitution.

The Bill therefore concerns county governments in terms of Article
110(1)(a) of the Constitution as it affects the functions and powers of
county governments set out in the Fourth Schedule.

Statement that the Bill is not a money Bill, within the meaning of
Article 114 of the Constitution

This Bill is not a money Bill within the meaning of Article 114 of the
Constitution.

Dated the 12th October, 2022.

DANSON BUYA MUNGATANA,
Senator.
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Section 7 of No. 29 of 2017 which it is proposed to amend —
7. Service of civil process

(1) No process issued by any court in Kenya in the exercise of its
civil jurisdiction shall be served or executed —

(a) within the precincts of Parliament while either one or both
Houses are sitting; or

(b) through the Speaker or any officer of Parliament—

(1) unless it relates to a person employed within the precincts of
Parliament or to the attachment of a member’s salary; or

(i1) if the subject matter relates to a member or members
exercising their personal duties.

(2) The right of access to justice under Article 48 of the Constitution
shall be limited as specified under this section for the purposes of
facilitating the conduct of business and the affairs of Parliament.

Section 11 of No. 29 of 2017 which it is proposed to delete —

11. Proceedings not to be questioned in courts

No proceedings or decision of Parliament or the Committee of
Powers and Privileges acting in accordance with this Act shall be
questioned in any court.
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REPUBLIC OF KENYA

Y,

THIRTEENTH PARLIAMENT | FIRST SESSION
THE SENATE

INVITATION FOR SUBMISSION OF MEMORANDA

At the sitting of the Senate held on Thursday, 1% December, 2022, the Bills listed at the second column below
were introduced in the Senate by way of First Reading and thereafter stood committed to the respective Standing
Committees indicated at the third column.

Pursuant to the provisions of Article 118 of the Constitution and standing order 145(5) of the Senate Standing
Orders, the Committees now invite interested members of the public to submit any representations that they may
have on the Bills by way of written memoranda.

The memoranda may be submitted to the Clerk of the Senate, P. O. Box 41842-00100, Nairobi; hand-delivered to
the Office of the Clerk of the Senate, Main Parliament Buildings, Nairobi or emailed to clerk.senate@parliament.
go.ke and copied to the email addresses of the respective Committee indicated at the fourth column below; to be
received on or before Friday, 23" December, 2022 at 5.00 p.m.

Bill Committee Referred To | Email Address
a) | The Parliamentary Standing Committee on | senatejlahrc@parliament.go.ke
Powers and Privileges Justice, Legal Affairs and

(Amendment) Bill (Senate | Human Rights
Bills No. 5 of 2022)

b) | The Natural Resources Standing Committee on landenvironcommittee.senate@parliament.go.ke
(Benefit Sharing) Bill Land, Environment and
(Senate Bills No. 6 of Natural Resources
2022)
C) | The Preservation of Standing Committee on senatejlahrc@parliament.go.ke_
Human Dignity and Justice, Legal Affairs and

Enforcement of Economic | Human Rights
and Social Rights Bill
(Senate Bills No. 7 of
2022)

J.M. NYEGENYE, CBS,
CLERK OF THE SENATE.




Appendix 4.
Judgment of the High Court in Apollo Mboya
v Attorney General & 2 others [2018] eKLR



Apollo Mboya v Attorney General & 2 others [2018] eKLR

QKENYA LAW

Woree Legal nformahier s Funliz Knewlodg e

REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI, MILIMANI LAW COURTS
CONSTITUTIONAL & HUMAN RIGHTS DIVISION
PETITION NO. 472 OF 2017

IN 'hlE MATTER OF ARTICLES 1, 2, 3, 4, 10, 93, 94, 95, 109(1)& (2), 115, 117, 159, 165(3), 258, 259 AND 260 OF THE
CONSTITUTION

AND
IN THE MATER OF THE PARLIAMENTARY POWERS AND PRIVILEGES (NO. 29 OF 2017)

BETWEEN

APOLLO MBOYA PETITIONER
VS

ATTORNEY GENERAL...ccoviiiiiieeeieiine RESPONDENT

NATIONAL ASSEMBLY...uoueunnne. 1STINTERESTED PARTY

THE SENATE 2ND INTERESTED PARTY

JUDGMENT
The Parties
1. The Petitioner is an Advocate of the High Court of Kenya.

2. The Respondent is the honourable Attorney General of the Republic of Kenya and the Principal Government legal adviser
pursuant to Article 156 of the Constitution.

3. The first and second Interested Party is the National Assembly and the Senate which consists Parliament as established under
Article 93 of the Constitution. Article 94 of the Constitution confers legislative authority to Parliament. The National Assembly
represents the people of the Constituencies and special interests in the National Assembly.[1]The Senate represents the Counties,
and serves to protect the interests of the Counties and their governments.[2]
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The Petitioner's case

4. The Petitioner challenges the Constitutionality of Sections 3, 7 and 11 of the Parliamentary Powers and Privileges Act[3]
(hereinafter referred to as the Act) on grounds that the said provisions are inconsistent with and or contravene the Constitution. The
Petitioner's assault on Section 7 of the act is premised on the ground that the section insulates legal officers and staff of Parliament
from service of process from the Courts in Kenya exercising civil jurisdiction; and that the section attempts to permit service of
foreign court process within the precincts of Parliament to the exclusion of process of Courts in Kenya.

5. The Petitioner challenges Section 11 of the act on the following grounds:-

a. The section limits the right to fair administrative action and access to justice guaranteed under Article 47 and 48 of the
Constitution;

b. The section limits a right and fundamental freedom in the Bill of Rights contrary to Article 24 of the Constitution.

c. The section attempts to confer non-existent privileges and immunities on all staff of Parliament from Court process thereby
elevating them above the law;

d. The section prevents service of process issued by any Court in Kenya to the advocates working from within the precincts of
Parliament.

e. The section insulates the proceedings or decisions of Parliament including the enactment of laws and appointment of public
officers from scrutiny by the Courts in Kenya.

f. The section elevates Parliament beyond scrutiny by the Courts in Kenya even when there is a violation of the Constitution or
infringement, denial or violation of rights guaranteed by the Constitution and the law contrary to Article 23 of the Constitution to
hear and determine applications for redress of a denial, violation or infringement of, or threat to, a right or fundamental freedom in
the Bill of Rights in accordance with Article 165 of the Constitution.

g. The section makes Parliament a house of secrets bevond the reach of the Constitution.

6. The Petitioner challenges section 3 of the act on grounds that the section confers non-existent privileges and immunities to all
staff of Parliament, members of public and press who may be within the precincts of Parliament from Court processes thereby
elevating them above the law; and that it contravenes Article 117 (2) of the Constitution on Powers, Privileges and Immunities of
Parliament, granted to business of Parliament, its Committees, the leaders of the Majority and Minority and Chairpersons and
Members of Committees.

7. The Petitioner also avers that the President of the Republic of Kenya abused his powers and mandate under Article 115 (1) of the
Constitution by assenting to the act instead of referring it back to Parliament for reconsideration of the impugned provisions which
are manifestly unconstitutional.

8. He also challenges the constitutionality of the act on grounds that Parliament failed to conduct public consultations with all the
stakeholders during the process leading to the enactment of the act which ousts the jurisdiction of Courts to question Parliamentary
proceedings or decisions.

9. The Petitioner secks the following reliefs from this Court:-

1. A declaration be made that Section 3, 7 and 11 of Parliamentary Powers and Privileges Act (No. 29 of 2017) are inconsistent
with and contravene the Constitution of Kenya, invalid, null and void be struck off forthwith.

il. A declaration that the Parliamentary Powers and Privileges Act (No. 29 of 2017) is invalid on account of lack of public
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consultation and a flawed law-making process.

iii. Any other relief or such other orders as this Honourable Court shall deem fit and just to grant.
iv. Costs of this Petition be awarded to the Petitioner.

First Respondent's Grounds of Opposition

10. The Hon. Attorney General filed grounds of opposition stating inter alia:-

a. Article 117 (2) of the Constitution provides for the powers, privileges and immunities of Parliament and confers it with powers
to enact laws that provide for orderly and effective discharge of its business, powers, privileges and immunities of its committees,
the leader of the majority and minority parties, and chair persons of committees and members.

b. Section 7 of the act is borrowed from the best international practice and aims at safeguarding the principle of parliamentary
immunity for Members of Parliament by protecting them from civil action while they are in the precincts of Parliament.

c. Parliamentary privilege is the privilege of a house of Parliament as a whole not the individual member and it's no more than what
Parliament needs to undertake its mandate.

d. Courts should be slow is declaring legislation unconstitutional, and that until the contrary is proved, there is a presumption of
constitutionality of a statute.

First Interested Party's Replying Affidavit

11. Michael Sialai, the Clerk to the National Assembly swore the Replying Affidavit filed on 29" November 2017. He avers that
this Petition is an affront to the legislative role of Parliament under Articles 1(1),92, 94, 95,96 and 117 of the Constitution. He also
avers that Article 117 of the Constitution permits Parliament to enact legislation to provide for the Powers, Privileges and
Immunities of Parliament, its Committees and Members and to make provision regulating admittance to and conduct within the

precincts of Parliament.

12. Mr. Sialai also averred that the Act was enacted in accordance with the Constitution, and that the impugned sections are
constitutional and give effect to Article 117 of the Constitution. Further, he averred that section 3 of the Act describes the precincts
of Parliament to include other buildings that Parliament may carry out its business; and, that the description is necessary to provide
for the Powers, Privileges and Immunities of Parliament, its Committees, the Majority and Minority Party leaders, Chairpersons
and Members of Committees and to make provision regulating admittance to and conduct within the precincts of Parliament. He
also averred that section 7 limits service of civil processes to members and staff of Parliament when Parliament is in session, and
that Parliamentary staff are employed pursuant to Articles 127 and 128 of the Constitution to serve the Members of Parliament and
to ensure Parliament functions in an orderly and effective manner.

13. I"e further averred that allowing service of process when Parliament is in session will affect orderly conduct of business of
Parliament and its committees, and, that service of process when Parliament is in session is not permitted. He also averred that
immunity provided under Section 11 of the Act operates as a safeguard to the principle of separation of powers and the sovereignty
of Parliament in that it prevents other branches of government, the executive and the judiciary from calling into question or
inquifing into the proceedings of the legislature. He further averred that Courts ought to refrain from judicial interference in
I’arliémemary proceedings.[4]

14. Mr. Sialai also averred that there was sufficient public participation prior to the enactment of the Act, and that the public were
invited to submit memoranda through advertisements in the local dailies. He deposed that the Committee received representations
from among others, the Media Council of Kenya, Dr. Fred Matiangi, Cabinet Secretary for Information and Communication, the
Parliamentary Initiatives Network, a Mr. Njoroge Waweru, a member of the Public and the Kenya Parliamentary Journalists
Association.
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15. He further averred that the Media Council of Kenya raised concerns with regard to clauses 22 (4), 27 (1) and 34 of the Bill, the
Parliamentary Journalists Association recommended deletion of clauses 27, 34 and 35 of the Bill, while the Parliamentary Initiatives
Network raised issues with clause 10 of the Bill. He averred that the Committee considered the proposals and made its observations
in its report, and that the act was properly passed. He averred that the orders sought violate Article 117 of the Constitution, the
principle of separation of powers, and that the jurisdiction of this court can only be invoked in the event of violation of the
Constitution. Further, he averred that the High Court ought not to interfere with the internal business of the legislature.[S] Lastly, he
averred that the Petitioner has not established prove of violation of the Constitution.

Second Interested Party's Replying Affidavit.

16. Jeremiah Nyengenye, the Clerk to the Senate swore the Replying Affidavit filed on 20™ December 2017. His averments are
similar to those of Mr. Sialai, namely; the Petition is an affront to Articles 1 (1),92,94,95,96 and 117 of the Constitution; that
Article 117 of the Constitution grants power to Parliament to enact legislation to provide for its powers, Privileges and Immunities;
that legislative authority is vested in Parliament; that the impugned sections are constitutional. He also averred that section 3
defines the precincts of Parliament, while section 7 only limits service of civil processes to members of staff, and that effecting
service of Court process while Parliament is in session will disrupt its business, and that the immunity operates as a safeguard to the
principle of separation of powers and the sovereignty of Parliament. He further averred that there was sufficient Public participation
prior the enactment of the Act.

17. Upon analyzing the above facts presented, I find that three issues fall for determination, namely:-
a. Whether Sections 3, 7 and 11 of the Act violate any of the provisions of the Constitution;

b. Whether the President violated Article 115 of the Constitution;

¢. Whether there was sufficient public participation prior to the enactment of the Act.

18. Determining these issues involve interpreting various provisions of the Constitution and the impugned sections. It is imperative
that I outline principles of statutory and constitutional interpretation[6] which will guide me in this determination.

Principles of Constitutional and Statutory Interpretation

19. Interpretation is the process of attributing meaning to the words used in a document, be it legislation, statutory instrument, or
contract having regard to the context provided by reading the particular provision or provisions in light of the document as a whole
and the circumstances attendant upon its coming into existence.

20. It is useful to bear in mind that Article 259 of the Constitution introduced a new approach to the interpretation of the
Constitution. It obliges courts to promote 'the spirit, purport, values and principles of the Constitution, advance the rule of Law,
Human Rights and fundamental freedoms in the Bill of Rights and contribute to good governance, an approach has been described
: ituti i ituti i i The Article imposes a mandatory duty upon

as 'a_mandat constitutional canon of statutory and Constitutional interpretatio
everyone to adopt an interpretation that conforms to Article 259.

21. It is also an established principle of interpretation that Constitutional provisions must be construed purposively and in a
contextual manner. Courts are constrained by the language used. Courts may not impose a meaning that the text is not reasonably
capable of bearing. In other words, interpretation should not be “unduly strained.”[7] It should avoid “excessive peering at the
language to be interpreted.[8]

22. The Parliamentary Powers and Privileges Act,[9] having been enacted pursuant to Article 117 of the Constitution, must be
understood purposively because it is umbilically linked to the Constitution. It follows that we must seek to promote the spirit,
purport and objects of the Constitution. We are obliged to prefer a generous construction over a merely textual or legalistic one in
order to afford the fullest possible constitutional guarantees.
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23. In searching for the purpose of the act, it is legitimate to seck to identify the mischief sought to be remedied by the legislation. In
part, that is why it is helpful, where appropriate, to pay due attention to the social and historical background of the legislation. We
are obliged to understand the provisions within the context of the grid, if any, of related provisions and of the Constitution as a
whole, including the underlying values of the Constitution that must be promoted and protected. Although the text is often the
starting point of any statutory construction, the meaning it bears must pay due regard to context. This is so even when the ordinary
meaning of the provision to be construed is clear and unambiguous.

24. IL construing the impugned provisions, we are obliged not only to avoid an interpretation that clashes with the Constitutional
valugs, purposes and principles but also to seck a meaning of the provisions that promotes constitutional purposes, values,
principles, and which advances rule of law, human rights and fundamental freedoms in the Bill of Rights. We are obliged to pursue
an interpretation that permits development of the law and contributes to good governance. We are obliged to be guided by the
provisions of Article 159 (e) which requires us to promote and protect the purposes and principles of the Constitution.

25. It is an elementary rule of constitutional construction that no one provision of the constitution is to be segregated from the others
and to be considered alone. All constitutional provisions bearing upon a particular subject are to be brought into view and
interpreted as to effectuate the greater purpose of the instrument.[10

26. The duty of a court in construing statutes is to seek an interpretation that promotes the objects of the principles and values of the
Constitution and to avoid an interpretation that clashes therewith. If any statutory provision, read in its context, can reasonably be
conlelrucd to have more than one meaning, the court must prefer the meaning that best promotes the spirit and purposes of the
Constitution and the values stipulated in Article 259.

27. dourts have on numerous occasions been called upon to bridge the gap between what the law is and what it is intended to be.
Courls cannot in such circumstances shirk from their duty and refuse to fill the gap. In performing this duty they do not foist upon
the society their value judgments. They respect and accept the prevailing values, and do what is expected of them. Courts will, on
the other hand, fail in their duty if they do not rise to the occasion but approve helplessly of an interpretation of a statute, which is
certain to subvert the societal goals and endanger the public good.

28. It is beyond argument that the Legislature, affer enacting statutes becomes functus officio so far as those statutes are concerned.
It is not the function of the Legislature to interpret the statutes. Legislature enacts statutes and the Judges interpret them. Judges
cannot say that they do not understand a particular provision of an enactment. They have to interpret in one way or another. They
cannot remand or refer back the matter to the Legislature for interpretation. This led to the birth of principles of interpretation to find
out the real intent of the Legislature. Superior Courts had to give the rules of interpretation to ease ambiguities, inconsistencies,
contradictions or lacunas. The rules of interpretation come into play only where clarity or precision in the provisions of the statute
are f?und missing.

29. There are numerous rules of interpreting a statute, but, without demeaning the others, the most important rule is the rule dealing
with the statutes plain language. The starting point of interpreting a statute is the language itself. In the absence of an expressed
legislative intention to the contrary, the language must ordinarily be taken as conclusive.

30. It is not the duty of the Court either to enlarge the scope of the legislation or the intention of the legislature when the language of
the provision is plain and unambiguous. The Court cannot rewrite, recast or reframe the legislation for the very good reason that it
has no power to legislate. The power to legislate has not been conferred on the courts. The Court cannot add words to a statute or
read words into it which are not there. Assuming there is a defect or an omission in the words used by the legislature the court
cannot not go to its aid to correct or make up the deficiency. Courts decide what the law is and not what it should be. The Court of
course adopts a construction which will carry out the obvious intention of the legislature but cannot not legislate itself.

31. In construing a statutory provision the first and the foremost rule of construction is that of literal construction. All that the Court
has to see at the very outset is, what does the provision say" If the provision is unambiguous and if from that provision the
legislative intent is clear, the other rules of construction of statutes need not be called into aid. They are called into aid only when
the legislative intention is not clear. But the courts would not be justified in so straining the language of the statutory provision as to
ascribe the meaning which cannot be warranted by the words employed by the Legislature. One can confidently assume that
Parliament intends its legislation to be interpreted in a meaningful and purposive way giving effect to the basic objectives of the
legislation.
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32. Article 2 of the Constitution proclaims the Constitution to be the supreme law of the country. Importantly, it declares that any
law or conduct inconsistent with it is invalid. The Constitution is underpinned by a Bill of Rights that, according to Article 19, is
declared a cornerstone of our democracy. The Bill of Rights is an integral part of Kenya's democratic state and is the framework for
social, economic and cultural policies.

33. When the constitutionality of legislation or a provision in a statute is challenged, a court ought first to determine whether,
through “the application of all legitimate interpretive aids,”[11] the impugned legislation or provision is capable of being read in a
manner that is constitutionally compliant. Differently put, whether a law is invalid is determined by an objective enquiry into its
conformity with the Constitution.[12]

34. It is useful to restate the well-known general principles relating to constitutional interpretation, which are, in any event,
incontrovertible. The first principle is that the Constitution of a nation is not to be interpreted like an ordinary statute. In his
characteristic eloquence, the late Mahomed AJ described the Constitution as 'a mirror reflecting the national soul, the identification
of the ideals and aspirations of a nation; the articulation of the values bonding its people and disciplining its government'. The spirit
and tenor of the Constitution must therefore preside and permeate the process of judicial interpretation and judicial discretion.[13]In
keeping with the requirement to allow the constitutional spirit and tenor to permeate, the Constitution must not be interpreted in ‘a
narrow, mechanistic, rigid and artificial’ manner.[14]Instead, constitutional provisions are to be ‘broadly, liberally and purposively’
interpreted so as to avoid what has been described as the “austerity of tabulated legalism.’[15]It is also true to say that situations may
arise where the generous and purposive interpretations do not coincide.[16] In such instances, it was held that it may be necessary
for the generous to yield to the purposive.[17] Secondly, in interpreting constitutional rights, close scrutiny should be given to the
language of the Constitution itself in ascertaining the underlying meaning and purpose of the provision in question.[18]

35. Applying the above principles, I now proceed to examine the issues identified above sequentially.

a. Whether Sections 3, 7 and 11 of the Act violate any of the provisions of the Constitution.

36. The Petitioner represented himself in this Petition instructed by Apollo & Co Advocates. He submitted that the import of section
7 of the act is that Parliamentary staff including advocates working therein cannot be served with court process issued by any Court
in Kenya in exercise of its civil jurisdiction even if the process does not relate to business or proceedings of Parliament. He
submitted that he act unduly limits freedom of expression.

37. He urged the court to consider the effect and purpose of the act[19] which he argued is to grant a blanket immunity and
contravenes constitutional powers of the judiciary by insulating legal officers and staff of Parliament from service of court processes
from Kenyan courts and permitting service of foreign court process within the precincts of Parliament. He argued that section 7
grants unfettered license to Parliament to make decisions that cannot be challenged in a Court of law even if such decisions or
proceedings violate constitutional provisions.

38. He submitted that section 11 limits the right to fair administrative action,[20] the right to access to justice,[21] and limits rights
in the Bill of Rights contrary to Article 24 of the Constitution. He added that the section confers non-existent privileges and
immunities to all staff of Parliament thereby elevating them above the law. He also submitted that the act insulates the proceedings
or decisions of Parliament from scrutiny by the Courts even when there is a violation of the Constitution.

39. He described section 3 of the act as unconstitutional to the extent that it confers non-existent privilege and immunities to all
staff of Parliament, members of the public and press who may be within the precincts of parliament and that it contravenes Article
117 (2) of the Constitution.

40. He argued that the three provisions are unconstitutional to the extent that they limit rights conferred by Article 22 of the
Constitution, and that the sections violate the supremacy of the Constitution.

41. Counsel for the Honorable Attorney General submitted that the act was enacted to give effect to Article 117(2) of the
Constitution. He argued that section 3 of the act describes the precincts of Parliament, hence, the section is not unconstitutional.
Further, he argued that Parliament has powers to restrict those entering its precincts.[22]
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42. He submitted that section 7 seeks to give effect to the principle of Parliamentary Immunity that serves to reduce the possibility
of pressing a Member of Parliament to change his or her vote for fear of persecution and or unwarranted sanctions against his
person. He argued that the MPs are therefore protected from civil action whilst in the house, which is in line with international
practices, and that the immunity protects them against civil liability for actions done or statements made in the course of their
legislative duties, and that the provision was enacted in good faith.

43. He submitted that section 11 is geared at ensuring that the actions of Parliament made in good faith and are not questioned since
they are enacted after being agreed upon by the elected representatives, and that Parliament was within its mandate in enacting the
said provision.

44. Submissions by counsels for both interested Partics are identical. Both submitted that this Petition is an affront to Articles 1(1),
92, 94, 95 and 96 of the Constitution. Both argued that the impugned provisions enjoy a presumption of constitutionality until it is
rebutted,[23] and to justify unconstitutionality, there must be a clear and unequivocal breach of the constitution, not a doubtful and
argumentative one. Further, they argued that the test of establishing the constitutionality of a statute was set out in /Institute of
Social Accountability & Another vs National Assembly & 4 Others.[24] They also argued that the Petitioner had not pleaded the
provisions of the Constitution alleged to have been violated.

45. Drawing a comparison from Singapore, Tanzania and Seychelles where similar provisions exist, they argued that section 7 limits
service of civil process to members and staff of Parliament when Parliament is in session, which, if allowed, will disrupt the orderly
conduct of its proceedings.

46. They also submitted that the immunity accorded by the impugned provisions serves to further the doctrine of separation of
powers[25] and stated that Parliamentary  Powers and Privilege only cover both debates in the house and actions that allow
members to participate in the business of the house. They urged the Court to consider the purpose and effect of the provision.

47. As stated above, counsels for the interested Parties drew a comparison from Singapore, Tanzania and Seychelles arguing that
similar provisions as those under challenge in this Petition exist. I have also considered foreign decisions in this determination.
Foreign jurisprudence is of value because it shows how courts in other jurisdictions have dealt with the issues that confront us in this
matter. At the same time, it is important to appreciate that foreign case law and statutory provisions will not always provide a safe
guide for the interpretation of our Constitution. The countries cited have not been shown to have a constitutions similar to ours. Our
Constitution has correctly been described as highly transformative and progressive and a complete departure from our previous
constitutional dispensation.

48. More important, when developing our jurisprudence in matters that involve constitutional rights and statutory interpretation, as
the present case, we must exercise particular caution in referring to foreign jurisprudence[26]and similar statutory provisions in
other countries. We must develop our common law in a manner that promotes the values and principles enshrined in our
Constitution.

49. Regarding the statutes that existed prior to the promulgation of the 2010 Constitution, Section 7 (1) of Part two of the sixth
schedule to the Constitution provides that:- (1) "All law in force immediately before the effective date continues in force and shall be
construed with alterations, adaptations, qualifications and exceptions necessary to bring it into conformity with this constitution.”
Secondly, the Constitution provided that Parliament shall enact legislations to give effect to various provisions of the Constitution.
One such legislation is the act under challenge which was enacted pursuant to Article 117 (2) of the Constitution.

50. One thing is clear. All law must conform to the Constitutional edifice. It follows that the impugned sections must not only meet
the constitutional threshold, but also the process of its enactment must also conform to the constitutional dictates.

51. Our Constitution gives prominence to national values and principles of governance which include human dignity, equity, social
justice, inclusiveness, equality, human rights and Rule of law.[27] The philosophy, values and the structures of the previous

Constitution had to give way to those of the new constitutional order which included enactment of new legislations, the realignment
of the bureaucracy and management of institutions and the rallying of the national consciousness to the new dawn.[28] Courts are
accountable to the Constitution and the law which they must apply honestly, independently and with integrity. Courts have a
Constitutional duty to point out laws which are not consistent with the Constitution and to strike them down where the

circumstances so demand.
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52. Section 7 of the act provides that "No process issued by any Court in Kenya in the exercise of its civil jurisdiction shall be
served or executed- (a) within the precincts of Parliament while either one or both Houses are sitting; or (b) through the Speaker or
any officer of Parliament-(i) unless it relates to a person employed within the precincts of Parliament or attachment of a member's
salary; or (i) if the subject matter relates to a member or members exercising their personal duties. Sub-section (2) thereof
provides that "The right of access to justice under Article 48 of the Constitution shall be limited as specified under this section for
the purposes of facilitating the conduct of business and the affairs of Parliament.”

53. Section 11 of the act provides that "No proceedings or decision of Parliament or the Committee of Powers and Privileges acting
in accordance with this Act shall be questioned in any court."

54. The Act defines proceedings as:- (a) all things said, done or written by a Member or by any officer of either House of
Parliament or by any person ordered or authorized to attend before such House or its committees, in or in the presence of such
House or its committees and in the course of a sitting for the purpose of transacting the business of the House or its committees; and
(b) all things said, done or written between Members or between Members and officers of either House of Parliament for the
purpose of enabling any Member or any such officer to carry out his or her functions.

55. One of the purposes of law is to regulate and guide relations in a society. One of the ways it does so is by providing remedies
and facilitating access to courts and other fora for the settlement of disputes. As supreme law, the Constitution protects basic rights
including the right to access courts.[29] In our constitutional dispensation, everyone is guaranteed access to a competent court to
have their dispute resolved by the application of law and decided in a fair manner.

56. Access to courts is fundamentally important to our democratic order. It is not only a cornerstone of the democratic architecture
but also a vehicle through which the protection of the Constitution itself may be achieved. It also facilitates an orderly resolution of
disputes so as to do justice between individuals and between private parties and the State. Our courts are mandated to review the
exercise of any power by State functionaries, from the lowest to the highest ranking officials. Legislation based on the Constitution
is supposed to concretize and enhance the protection of these rights, amongst others, by providing for the speedy resolution of
disputes.

57. Article 1 of the Constitution provides that the sovereign power belongs to the people of Kenya and shall be exercised only in
accordance with the Constitution. It further provides that the people of Kenya may exercise their sovereign will either directly or
indirectly through their democratically elected representatives. Sovereign power under the Constitution is delegated to Parliament
and the legislative assemblies in the County governments, the national executive and the Judiciary and independent Tribunals.

58. Article 2 (1) declares that the Constitution binds all persons and all State organs at all levels of government. It further decrees
that no person may claim or exercise State authority except as authorized under the Constitution.[30]Article 2(3) provides that the
validity or legality of the Constitution is not subject to challenge by or before any Court of State organ. Consistent with the
supremacy clause, the Constitution declares that any law that is inconsistent with the constitution is void to the extent of the
inconsistency. It also declares general rules of international law, treaties and conventions ratified by Kenya shall form part of the
law of Kenya.

59. In a recent decision/31]1 observed that "our Constitution is highly valued for its articulation. Such astute drafting is the fact that
the Constitution gives prominence to national values and principles of governance which include human dignity. equity, social
justice, inclusiveness, equality, human rights and Rule of law."[32] Rule of Law includes the right to approach the Court. The right
to approach the Court is amplified by Articles 22 and 23 of the Constitution. Article 48 of the Constitution guarantees the right to
access justice, while Article 258 grants every person the right to institute court proceedings claiming that the Constitution has been
contravened or is threatened with contravention.

60. Section 11 of the act needs to be examined in light of the provisions guaranteeing the Rule of Law, the Right to Access justice,
the Right to approach the Court, and the values underlying the Bill of Rights, the Supremacy of the Constitutional and its binding
nature. In the words of the U.S. Supreme Court in U.S. vs Butler[33] the duty of the Court when the constitutionality of a statutory
provision is challenged, "is to lay the Article of the Constitution which is invoked beside the statute which is challenged and to
decide whether the latter squares with the former." A reading of Section 11 of the act leaves no doubts that it ousts the jurisdiction
of the Court to entertain cases challenging decisions of Parliament or Committee of Powers and Privileges. A literal interpretation
of the phrase "decisions of Parliament or Committee of Powers" leaves no doubt that the phrase is wide enough to cover any
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decisions made by Parliament, legislation, decisions made by the Committee of Powers in exercise of its quasi-judicial mandate.
Such decisions or legislation may have far reaching implications on the citizens including affecting the citizens constitutionally
guaranteed rights.

61. PLirliamentary decisions may affect the way the Country is governed and or affect the Citizens rights. Parliament also performs
an important oversight role. Decisions made by Parliamentary Committees can have serious impacts on citizens fundament rights
and freedoms. The import of section 7 is that Parliamentary decisions have been put out of reach of Court scrutiny. The provision
falls under the category of what is described as "ouster clauses." An ouster clause or privative clause is, in countries with common
law legal systems, a clause or provision included in a picce of legislation by a legislative body to exclude judicial review of acts and
decisions of the executive by stripping the courts of their supervisory judicial function. According to the doctrine of the separation
of powers, one of the important functions of the judiciary is to keep the other organs of the State in check by ensuring that their
actions comply with the law, including, where applicable, the constitution. Ouster clauses prevent courts from carrying out this
constitutional function.

62. In the United Kingdom, the effectiveness of total ouster clauses is fairly limited. In the case of Anisminic Ltd. vs. Foreign
jon Committee,[34] the House of Lords held that ouster clauses cannot prevent the courts from examining an exccutive
decision that, due to an error of law, is a nullity.

63. The High Court of Australia has held that the Constitution of Australia restricts the ability of legislatures to insulate
administrative tribunals from judicial review using ouster clauses. Similarly, in India ouster clauses are almost always ineffective
because judicial review is regarded as part of the basic structure of the Constitution that cannot be excluded. The position in
Singapore is unclear. The Chief Justice of Singapore, Chan Sek Keong, suggested in a 2010 lecture that ouster clauses may be
inconsistent with Article 93 of their Constitution, which vests judicial power in the courts, and may thus be void.
|

64. Under both constitutional and administrative law, the courts possess supervisory jurisdiction over the exercise of executive
power and also has power to determine constitutionality of legislation and decisions made by Parliament. When carrying out judicial
review of administrative action, the court scrutinizes the legality and not the substantive merits of an act, or decision made by a
public authority under the three broad headings of illegality, mulwnulm and procedural impropriety. In jurisdictions which have
written constitutions like ours, the courts also ass S é islation, executive actions and governmental policy.
Therefore, part of the role of the judiciary is to ensure that public authorities act lawfully and to serve as a check and balance on the
government's power.

65. Article 165 (3) (d) of the Constitution vests the High Court with jurisdiction to hear any question respecting the interpretation of
the Constitution including the determination of-The question whether any law is inconsistent with or in contravention of this
Lons[utullon The question whether anything said to be done under the authority of the Constitution or of any law is inconsistent
with, or in contravention of, the Constitution; Any matter relating to constitutional powers of state organs in respect of county
governments and any matter relating to the constitutional relationship between the two levels of governments.

66. Article 165 (6) pr0v1dcs lhdl " l hc High Court has supervisory jurisdiction over the subordinate courts and over any person,
: as icial function." Parliamentary Committees do exercise quasi-judicial functions.

67. Counsels for the Interested Partics argued that section 7 limits service of civil process to members and staff of Parliament when
Parliament is in session, which, if allowed, they argued, will disrupt the orderly conduct of its proceedings. They also argued that
the immunity accorded by the impugned provisions serves to further the doctrine of separation of powers.[35] They also argued that
Parliamentary Powers and Privilege only cover both debates in the house and actions that allow members to participate in the
business of the house.

68. By far, the most important right accorded to Members of the House is the exercise of freedom of speech in parliamentary
proceedings. This right been described as:- "a fundamental right without which they would be hampered in the performance of their
duties. It permits them to speak in the House without inhibition, to refer to any matter or express any opinion as they see fit, to say
what they feel needs to be said in the furtherance of the national interest and the aspirations of their constituents."[36]

69. Parliamentary privilege is a legal immunity enjoyed by members of Parliament, in which legislators are granted protection
against civil or criminal liability for actions done or statements made in the course of t cir legislati
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70. The Supreme Court of Canada has previously dealt with the question of parliamentary privilege in New Brunswick Broadcasting
vs. Nova Scoti cer of the House of Assembly). In that case, the Court made these observations about parliamentary
privilege:-

"Privilege" in this context denotes the legal exemption from some duty, burden, attendance or liability to which others are subject. It
has long been accepted that in order to perform their functions, legislative bodies require certain privileges relating to the conduct of
their business. It has also long been accepted that these privileges must be held absolutely and constitutionally if they are to be
effective; the legislative branch of our government must enjoy a certain autonomy which even the Crown and the courts cannot
touch.

The privileges attaching to colonial legislatures arose from common law. Modelled on the British Parliament, they were deemed to
possess such powers and authority as are necessarily incidental to their proper functioning. These privileges were governed by the
principle of necessity rather than by historical incident, and thus may not exactly replicate the powers and privileges found in the
United Kingdom."

71. Parliamentary immunity is designed to ensure the proper operation of Parliament; It confers specific rights and privileges to
members of parliament, most importantly the privilege of freedom of speech. Indeed, freedom of expression is the working tool of
Members of Parliament which enables them to do their job as representatives of the people, legislating, adopting the budget and
overseeing the activities of the government. If they cannot speak out, criticize the government and investigate and denounce abuses
because they fear reprisals by the executive branch or other powerful actors, they cannot live up to their role. Freedom of speech
enables them to raise questions affecting the public good which might be difficult to voice elsewhere owing to the possibility of
court action. They require immunity to freely express themselves without obstruction and without fear of prosecution or harassment
of any kind.

72. An individual Members takes part in proceedings usually by speech, but also by various recognized kinds of formal action, such
as voting, giving notice of a motion, etc; or presenting a petition or a report from a Committee, most of such actions being time-
saving substitutes for speaking. Officers of the House take part in its proceedings principally by carrying out its orders, general or
particular. Strangers can also take part in the proceedings of the House, e.g. by giving evidence before one of its committees, or by
presenting petitions for or against private bills. While taking part in the proceedings of the House, Members ,officers and strangers
are protected by the same sanction as that by which freedom of speech is protected, namely, that they cannot be called to account for
their actions by any authority other than the House itself.

73. Parliamentary immunity is not an individual privilege granted to members of parliament for their personal benefit, but rather a
privilege for the benefit of the people and the institution which represents them, Parliament. Parliamentary immunity ensures that
Parliament can fulfill its tasks and function without obstruction from any quarter. Obviously, a Parliament can only work insofar as
its members are free to carry out their mandate. Immunity is therefore a prerequisite for ensuring that a Parliament can indeed
function as an independent institution and vindicate its own authority and dignity.

74. The hard core of the privilege of freedom of speech is indisputably constituted by statements made from the floor of the House
or in committees, bills or proposed resolutions and motions, written and oral questions, interpellations, reports made at the request
of Parliament, and votes cast. These are protected by the absolute privilege of freedom of speech, as are generally documents which
are ancillary to those matters, such as drafts of questions or notes. As stated earlier, absolute privilege means that such statements or
acts cannot be challenged in court. Members of Parliament cannot therefore be sued for defamatory statements they make nor for
statements that would otherwise constitute a criminal offence.

75. The foregoing paragraphs summarize the nature and purpose of Parliamentary immunity. A reading of section 11 leaves no
doubt that it covers more than the immunity discussed in the above paragraphs. It bars any person from challenging in Court
decisions made by Parliament or it committees. The provision does not specify the nature of the decisions. It does not refer to
immunity in the performance of their Parliamentary duties. It seeks to shield their decisions from court scrutiny. It is an ouster or
finality clause which restricts or eliminates Judicial Review. In our constitutional dispensation, it is not Parliament, or the executive
or the Judiciary that are Supreme, but the Constitution.

76. Traditionally, the courts have interpreted provisions ousting the jurisdiction of Courts narrowly, that is to mean that, the
decision is still subject to judicial review. In other words, the decision under attack may be final on the facts but it is not to be
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regarded as final on the law. Denning L.J. put is better when he stated that:-"/ find it very well settled that the remedy by certiorari is
never to be taken away by any statute except by the most clear and explicit words."[37]

77. A legislation can be nullified for being unconstitutional or on grounds that the process leading to its enactment was
unconstitutional. A decision rendered by a Parliamentary Committee in the exercise of its quasi-judicial functions can be quashed
for an being ultra vires, an error of law, unreasonable, illegal, arbitrary or for violating the Bill of Rights.[38] That is the mandate
and sacred duty of the Court.

78. In a lecture in 1994, Lord Woolf, in the context of a discussion about ouster clauses, said that there may be situations in which
the courts, in upholding the rule of law, may have to "fake a stand”. In those circumstances, he said, there were some "advantages in
making it clear that ultimately there are even limits on the supremacy of Parliament which it is the courts' inalienable responsibility
10 identify and uphold". The rationale behind this reasoning is that ouster clauses offend the constitutional principle of the rule of
law because an aggrieved citizen is denied the possibility of access to the courts to challenge the decision affecting him.

79. It is hardly surprising that the rule of law should weigh more heavily on the constitutional scales today than it did in Professor
Dicey's times. Democracy must be defined as much by what governments should be permitted to do in the name of the people, as
what they should be prevented from doing in the name of human rights. It is no longer self-evident, therefore, that courts would
inevitably concede Parliament's right to ride roughshod over fundamental rights and the newly discovered constitutional principles.
And the issue that most likely provokes the Court's rejection of ouster clauses is that such clauses arc an attack to the
Constitutionally guaranteed right to Access the Courts, it is also an attack on the Courts' constitutional duty to hear cases citing
violation of Rights and to determine constitutionality of legislations and to determine the legality of decisions made. That is a
constitutional mandate the Court should fiercely protect.

80. Parliament should be cautious about upsetting that balance by undercutting the constitutional power of the high court to review
Constitutionality of legislations and decisions rendered by Parliamentary Committees. The High Court is entrusted under Article
165(2)(d) with the mandate of hearing any question respecting the interpretation of the Constitution including the determination of
the questions whether anything said to be done under the authority of the Constitution or of any law is inconsistent with, or in
contravention of, the Constitution.

81. The Supreme Court of India[39] addressing the question of ouster clauses in cases involving fundamental rights stated that an
ouster clause, no matter where placed, is wholly ineffective against the infringement of constitutional or natural justice rights. It is
my finding that section 7 flies on the face of Articles 165(2)(d), 48, 22, 24, 258,1,2,3,10,19 of the Constitution.

82. Similarly, to the extent that section 11 restricts service of Civil Process to the staff working in Parliament among them legal
officers, then, the same is a violation of Article 48 of the Constitution. Court processes are not served inside Parliament in the
course of Parliamentary proceedings but to its officers or advocates authorized to accept service. Thus, the argument that the
provision is meant to protect disruption of proceedings cannot be stand nor can it be justified. It is my view that the justification
given for the infringement of Article 48 of the Constitution does not meet the Article 24 analysis test. It has not been shown that the
limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into
account all relevant factors, including the nature of the right or fundamental freedom, the importance of the purpose of the
limitation, the nature and extent of the limitation, the need to ensure that the enjoyment of rights and fundamental freedoms by any
individual does not prejudice the rights and fundamental freedoms of others and the relation between the limitation and its purpose

| ¥ e 5
and whether there are less restrictive means to achieve the purpose.

83. Section 3 describes the precincts of Parliament. It provides that "the precincts of Parliament shall comprise the area of land and
every building or part of a building under Parliament’s control including— (a) the chambers in which the proceedings of Parliament
are conducted including the galleries and lobbies of the chambers; (b) all the parts of the buildings in which the chambers are
situated including the entrances, forecourts, yards, gardens, enclosures or open spaces appurtenant thereto; (¢) committee rooms and
other meeting places provided or used for Parliament’s purposes; (d) the offices of Parliament including the places within such
offices that are provided for the use of members, members of staff, members of the public and the press; () places provided for the
use or accommodation of the members, members of the public and representatives of the press used in connection with the
proceedings of Parliament or its committees; (f) all other buildings or parts of a building provided or used in connection with the
proceedings of Parliament or its committees while so used by Parliament including such premises as may be leased by Parliament;
and (g) such other arcas as the Speaker may designate, in writing, for the purpose of parliamentary business. Sub-section (2)
provides that "Where Parliament or a committee convenes outside the premises ordinarily used for its sittings, this Act shall apply as
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if the premises where Parliament or the committee is sitting were within the precincts of Parliament."
p

84. A clear reading of section 3 leaves no doubt that it merely defines the precincts of Parliament. There is nothing unconstitutional
in the said section.

85. However, it is my finding that Sections 7 and 11 discussed above do not and cannot pass the constitutional muster and are
inconsistent with Articles 1, 2, 3, 10, 19, 20, 21(1), 22, 23, 24, 48, 50, 93 (2),94 (4), 159, and 258 of their Constitution. In our
constitutional dispensation, Judicial review is part of the basic structure of the Constitution that cannot be excluded.

86. In our constitution dispensation, the court is mandated to assess the constitutionality of legislation, executive actions and

governmental policy. Therefore, part of the role of the judiciary is to ensure that public authorities act lawfully and to serve as a
check and balance on the government's power. In our constitutional dispensation, it is not Parliament, or the executive or the
Judiciary that are Supreme, but the Constitution.

87. It is my finding that ouster clauses offend the constitutional principle of the rule of law because an aggrieved citizen is denied
the possibility of access to the courts to challenge the decision affecting him.[40]

b. Whether the President violated Article 115 of the Constitution.

88. The Petitioner argued that the President violated Article 115 of the Constitution in that he ought to refer the Bill back to
Parliament for re-consideration instead of assenting to it.

89. The Respondent's Counsel argued that no evidence was tendered to show that that the President violated Article 115 (1) of the
Constitution and that he executed his Mandate.

90. In a recent decision of this Court,[41] I had occasion to discuss in detail Article 115 of the Constitution. Article 115 provides
that:-

(1) Within fourteen days after receipt of a Bill, the President shall--

(a) assent to the Bill; or

(b) refer the Bill back to Parliament for reconsideration by Parliament, noting any reservations that the President has concerning the
Bill.

(2) If the President refers a Bill back for reconsideration, Parliament may, following the appropriate procedures under this Part -

(a) amend the Bill in light of the President’s reservations; or

(b) pass the Bill a second time without amendment.

(3) If Parliament amends the Bill fully accommodating the President’s reservations, the appropriate Speaker shall re-submit it to the
President for assent.

(4) Parliament, after considering the President’s reservations, may pass the Bill a second time, without amendment, or with
amendments that do not fully accommodate the President’s reservations, by a vote supported--

(a) by two-thirds of members of the National Assembly;

and
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(b) two-thirds of the delegations in the Senate, if it is a Bill that requires the approval of the Senate.
(5) If Parliament has passed a Bill under clause (4)--

(a) the appropriate Speaker shall within seven days re-submit it to the President; and
(b) the President shall within seven days assent to the Bill.

(6) If the President does not assent to a Bill or refer it back within the period prescribed in clause (1), or assent to it under (5)(b), the
Bill shall be taken to have been assented to on the expiry of that period.

91. The contestation here is that the President assented to an unconstitutional Bill instead of returning it to Parliament for re-
consideration, hence acted unconstitutionally. In a socicty governed by the Rule of Law, it is important to have a clear statement of
what the law is. It is therefore necessary to make an unambiguous distinction between a mere legislative proposal and an adopted
law. This distinction is made at the moment of enactment (the usual term in common law systems) or promulgation (the usual term
in ciyil-law systems) and is typically marked by the formal signature of the bill that is about to become a law by the head of state. In
granting his or her signature, or assent, to the new law, the head of state gives it finality and formal legitimacy.[42]

92. Assenting to a bill implies at least the possibility of refusing or withholding assent. The power of a head of state to refuse or to
withhold assent to legislation is known as the veto power. In principle, this allows a president to protect the constitution, to uphold
the balance and separation of powers, to prevent the enactment of rushed or badly drafted legislation and to thwart legislation that
serves special interests rather than the common good.

93. According to the classical doctrine of the separation of powers, the power of enacting laws (legislative power) should be
separated from the power of administering the state (executive power) and the power of interpreting and applying the laws to
particular cases (judicial power).[43] However, constitutions adhering to this doctrine such as ours do not typically keep the
branches of government entircly separate. As James Madison argued, the doctrine allows for each of the three branches of
government to have some involvement in, or control over, the acts of the other two. This partial mixture of mutually controlling
powers is known as a system of checks and balances.[44]

94. When the court is called upon to consider the scope and extent of the Presidents power under Article 115, it may be helpful to
consider how the checks and balances of the constitution reflect, and relate the Presidency as a means of protecting the constitution.
One of the traditional functions of the Presidency is to protect against legislation that is blatantly unconstitutional or that has not
been enacted in accordance with the proper constitutional procedure. The president’s role is essentially that of a constitutional
guardian, whose function is to conduct an executive review of proposed legislation (in contrast to the more widely known judicial
revigw), a function vested in Courts.

95. The protection of the constitution is the original purpose of the powers under Article 115 as envisaged by the authors of the
Congtitution. This power, is conceived as a reactive, and quite exceptional, instrument that would be used only occasionally and that
could only ‘be applied legitimately to legislation that is clearly unconstitutional, or was badly drafted.[45] This Presidential power
is also a protection against harmful policies and corruption. It can be used by Presidents to prevent the passage of legislation that
the President finds objectionable on policy or substantive grounds, without having to make any complaint against the constitutional
or procedural propriety of the bill in question.

96. In addition to being deployed against legislation to which the President is ideologically opposed, the power is often relied upon
as a means of preventing the enactment of so-called pork-barrel bills (where legislators vote for public funds to be spent on projects
in their own areas) or special-interest legislation (where lobbyists attempt to influence legislators to enact laws that privilege a
certain section of society against the common good).

97. This understanding of the veto power, in contrast to the veto exercised solely on constitutional or procedural grounds, widens the
scope of presidential discretion. It calls on the president, as a figure representing a national constituency, to consider the merits,
wisdom and necessity of a bill, and to act as the guardian of general interests.[46] It envisages the president as an autonomous
policy actor, but not necessarily as the sole or primary policy initiator.
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98. To prevent the arbitrary or capricious usc of the power, while keeping responsibility in the hands of the President, the drafters of
the Constitution carefully in Article 115 included a provision requiring the President in the memorandum to note _any resery
that the President has concerning the Bill.

99. My understanding is that this reservation is a clear statement of the president’s objections, giving a reasoned justification for the
exercise or the refusing to assent to the Bill. The statement also gives the president an opportunity to lay out precisely what is
wrong with the bill and to specify how the bill could be improved. In this way, the veto power also becomes—albeit indirectly—an
agenda setting power through which the president is able to exercise political leadership, to define policy stances to the electorate
and to put political pressure on legislators.

100. As stated above, the President’s role is essentially that of a constitutional guardian, whose function is to conduct an executive
review of proposed legislation (in contrast to the more widely known judicial review), a function vested in Courts. It is not unusual
for legislation to be struck down by Courts as being unconstitutional. It cannot be said that any time a legislation is declared
unconstitutional, the President or Parliament be blamed. That was not the intention of the Constitution. Even Courts render
judgments which are overturned on appeal. Just like the way judges cannot be faulted when their decisions are overturned, the
executive or Parliament cannot be said to have acted unconstitutionally anytime a law is declared unconstitutional by a Court. The
existence of separation of powers is the safeguard created by the Constitution. Parliament passes a Bill. The Executive Assents to it
and it becomes law. The Court interprets the law and determines how it should be applied and whether or not it conforms to the
Constitution. It was not the intention of the Constitution that the President would be required to undertake a judicial review of the
proposed legislation, a function reserved to the High Court. In my view, the President properly assented to the Bill and the mandate
shifted to the Court to determine the Constitutionality or otherwise of the law. I find no basis to invalidate the legislation on grounds
of the alleged breach of Article 115 of the Constitution on the part of the President.

¢. Whether there was sufficient public participation prior to the enactment of the Act.

101. The Petitioner urged the Court to invalidate the act citing absence of public participation as provided under Article 118 (1)
(b) of the Constitution[47]in the process leading to its enactment. The Respondent's and Interested Party's counsels on the other
hand argued that there was sufficient public participation; Parliament has a broad measure[48] of discretion in achieving the public
participation; [49]and, whether or not there was public participation is a question of fact.

102.. Mr. Sialai in the Replying Affidavit enumerated steps taken to fulfill this constitutional requirement. The question here is
whether or not it was sufficient. Sachs, J. in the South African case of the Minister of Health vs. New Clicks South Africa (Pty)
Ltd:-|50] observed:-

2 ut_the issue and to an_ad
sircumstances of each case.” [Emphasis supplied]

103. As was held in the Doctors for life]51] case what is ultimately important is that the legislature has taken steps to afford the
public a reasonable opportunity to participate effectively in the law-making process. Thus construed, there are at least two aspects
of the duty to facilitate public involvement. The first is the duty to provide meaningful opportunities for public participation in the
law-making process. The second is the duty to take measures to ensure that people have the ability to take advantage of the
opportunities provided. In this sense, public involvement may be seen as “a continuum that ranges from providing information and
building awareness, to partnering in decision-making.”[52]

104. Further, in the Doctors for life case,[53] the court went on to hold that "in determining whether Parliament has complied with
its duty to facilitate public participation in any particular case, the Court will consider what Parliament has done in that case. The
question will be whether what Parliament has done is reasonable in all the circumstances. And factors relevant to determining
reasonableness would include rules, if any, adopted by Parliament to facilitate public participation, the nature of the legislation
under consideration, and whether the legislation needed to be enacted urgently. Ultimately, what Parliament must determine in each
case is what methods of facilitating public participation would be appropriate. In determining whether what Parliament has done is
reasonable, this Court will pay respect to what Parliament has assessed as being the appropriate method. In determining the
appropriate level of scrutiny of Parliament’s duty to facilitate public involvement, the Court must balance, on the one hand, the need
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to respect parliamentary institutional autonomy, and on the other, the right of the public to participate in public affairs. In my view,
this balance is best struck by this Court considering whether what Parliament does in each case is reasonable."

105. The Court is required to satisfy itsclf on the reasonableness of the method used. I am satisfied that there was reasonable
attempt to undertake public participation. Evidently, some of the views presented against some sections, but Parliament went ahead
and enacted the legislation. In Republic vs County Government of Kiambu Ex parte Robert Gakuru & another it was stated:-[54]

"51. Therefore the mere fact that particular views have not been incorporated in the enactment does not justify the court in
invalidating the enactment in question. As was appreciated by Lenaola, J in Nairobi Metropolitan PSV Saccos Union Ltd & 2

Others v County of Nairobi Government & 3 Others Petition No. 486 of 2013, public participation is not the same as saying that

public views must prevail.”

106. In Doctors for Life International vs. Speaker of the National Assembly and Others|55] as hereunder:-

“If legislation is infused with a degree of openness and participation, this will minimize dangers of arbitrariness and
irrationality in the formulation of legislation. The objective in involving the public in the law-making process is to ensure
that the legislators are aware of the concerns of the public. And if legislators are aware of those concerns, this will promote
the legitimacy, and thus the acceptance, of the legislation. This not only improves the quality of the law-making process, but it
also serves as an important principle that government should be open, accessible, accountable and responsive. And this
enhances our democracy.”

107. When legislation is challenged on the grounds that Parliament did not adopt it in accordance with the provisions of the
Constitution, courts have to consider whether in enacting the law in question Parliament has given effect to its constitutional
obligations. What should be made clear is that when it is appropriate to do so, courts may — and if nced be must — use their powers
to make orders that affect the legislative process. But was held in the above cited case, which is of persuasive authority to this court,
public participation does not mean that the views collected must prevail. I find no basis to invalidate the legislation in question on
this ground.

Final Orders

108. The primary duty of the courts is to uphold the Constitution and the law “which they must apply impartially and without fear,
favour or prejudice.”[56] And if in the process of performing their constitutional duty, courts intrude into the domain of other
branches of government, that is an intrusion mandated by the Constitution. What courts should strive to achieve is the appropriate
balance between their role as the ultimate guardians of the Constitution and the rule of law including any obligation that Parliament
is required to fulfil in respect of the passage of laws, on the one hand, and the respect which they are required to accord to other
branches of government as required by the principle of separation of powers, on the other hand.

109. In view of my conclusions herein above, I find and hold that this Petition succeeds. Consequently, I allow it and make the

following orders:-

a. A declaration be and is hereby issued decreeing that sections 7 and 11 of the Parliamentary Powers and Privileges Act (No.
29 of 2017) are inconsistent with and contravene Articles 1, 2, 3, 10, 19, 20, 21(1), 22, 23, 24, 48, 50, 93 (2), 94 (4), 159, and 258
of the Constitution of Kenya, 2010.

b. Alde¢laration be and is hereby issued declaring that sections 7 and 11 of the Parliamentary Powers and Privileges Act (No.
29 of 2017) are unconstitutional and therefore null and void.

¢. No Orders as to costs.
Orders accordingly.

i
Dated at Nairobi this 21" day of May 2018
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Appendix 5:
Text of amendments proposed by the
Committee to the Bill



13" February, 2023

The Clerk of the Senate
Parliament Buildings
NAIROBI

RE: COMMITTEE STAGE AMENDMENTS TO THE PARLIAMENTARY
POWERS AND PRIVILEGES (AMENDMENT) BILL, SENATE BILLS NO. 5
OF 2022

NOTICE is given that Sen. Wakili Hillary Kiprotich Sigei, Chairperson to the Standing
Committee on Justice, Legal Affairs and Human Rights, intends to move the following
amendments to the Parliamentary Powers and Privileges (Amendment) Bill, Senate Bills No.
5 0f 2022, at the Committee Stage —

CLAUSE 2

THAT clause 2 of the Bill be amended by inserting the words “The Parliamentary Powers and
Privileges (Amendment) Act, hereinafter referred to as™ at the beginning of the introductory
clause.

CLAUSE 4

‘ THAT clause 4 of the Bill be amended —

(a) in the introductory clause by deleting the words “Parliamentary Powers and Privileges
Act hereinafter referred to as the” appearing immediately after the word “The”;

(b) by deleting the proposed new section 23A and substituting therefor the following new
section —

23A. In this Part, “responsible officer’” means —
(a) a Cabinct Secretary;
(b) a county governor;
(c) the chairperson of a commission established under the Constitution;
(d) the Auditor-General;
(¢) the Controller of Budget;
() the chairperson and the accounting officer of a corporate body; and

(g) a public officer to whom a resolution or report of a House or a
Committee of Parliament is submitted in accordance with this Act.

(¢) in the proposed new section 23C —

(1) by renumbering the existing provision as subscction (1); and



(i) inserting the following new subsection immediately after the new subsection

(1)~

(2) A person liable for an offence under subsection (1) shall be personally
liable for the fine and public funds shall not be used to pay such a fine.

Wakili Hillary Kiprotich Sigei,
Chairperson,
Standing Committee on Justice, Legal Affairs and Human Rights.






