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I')RI,I,LIMINARII,IS

Iistablishment and Mandate of the Committee

'l'hc Standing Committce on Justicc, Legal Affairs and IIuman Rights is establishcd

undcr thc Standing Ordcr 228 of thc Scnatc Standing Ordcrs and is mandated '/o

consider all matlers relating lo conslitutional affairs, the organisation and
administration o/' law and justice, elections, promotion of principles of leadership,

ethics, and integrity; agreements, lreaties and conventions; and implementation of the

provisions of the Constitution on human rights.

Membcrship of the Committce

'l'hc Committcc is compriscd of -
1) Scn. Wakili IIillary Kiprotich Sigci, MP
2) Scn. I{aphacl Chimcra Mwinzagu, MI)
3) Scn. liatuma Adan I)ullo, CIIS, MP
4) Scn. Samson Kiprotioh Chcrarkcy, MP
5) Scn. William Chcptumo Kipkiror, CIIS, MP
6) Scn. Ilamida Ali Kibwana, MP
1) Scn. Cathcrinc Muycka Mumma, MP

8) Scn. Vcronica W. Maina, MP
9) Scn. Andrew Omtatah Okoiti, MP

- Chairperson
- Vicc-Chairpcrson
- Mcmbcr
- Member
- Member
- Member
- Mcmbcr
- Member
- Member

Minutcs of thc Committce in considcring thc Parliamentary Powcrs and Privileges
(Amcndmcnt) llill, 2022 (Scnatc Ilills No. 5 ol 2022) arc anncxcd to this Iteport as

Appendix l.

( iii)
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T'ORE,WORD BY THE CTIAIRPI'RSON

Hon. Speaker,

I'hc Parliamcntary Powcrs and Privilcgcs (Amcndmcnt) Bill,2022 (Scnatc llills No. 5

ol' 2022), sponsorcd by Scnator l)anson []uya Mungatana, MI' was published vide

Kcnya Gazeltc Supplcmcnt No. I l6 of 8th Novcmbcr 2022.'l'hc Ilill was rcad a Irirst
'l'imc in thc Scnatc on l't l)cccmbcr,2022 and thcrca{1cr stood committcd to thc

Standing Committce on Justicc, Lcgal Alfairs and I luman I{ights lor considcration.

I'hc Ilill sceks to imposc a slatutory obligation on public olliccrs to provide lccdback

to Parliamcnt on its rcsolutions and rccommendations ol'its Committces. 'l'his will
ensurc that timely leedback by public officers is madc on dccisions of Parliamcnt as

dclays or lailurc to submit rcporls undcrmincs thc ability ol'l'arliamcnt to cllcctivcly
undcrtakc its oversight mandatc. 'l'hc Ilill furthcr sccks to givc cll'cct to the dccision of
thc Court in Apollo Mboya v Attorney Generol & 2 others [2018J eKLR, wherc

scctions 'l and I I of thc parcnt Act wcre dcclarcd unconstitutional and thercfore null

and void.

lIon. Speaker,

Pursuant to Articlc 118 of thc Constitution and Standing Ordcr 145 (5) of thc Scnatc

Standing Ordcrs, thc Committcc publishcd an advcrtiscmcnt in thc I)aily Nation and

Standard Newspapcrs on liriday, 9tl' l)ccombcr,2022 inviting mcmbcrs of thc public

to submit written mcmoranda to thc Committcc on thc Ilill. 'l'hc advcrtiscmcnt was

also postcd on the Parliamcnt wcbsitc and social mcdia platlorms. Following thc call

for submissions, thc Committcc did not reccivc writtcn mcmoranda from any

stakcholdcrs.

'Ihe Committee proccedcd to considcr the Bill cxtcnsivcly and, arising thercfrom, has

proposcd two amendments to thc llill. 'lhis is with a vicw to, (a) cnsurc that thc

dcllnition of thc tcrm 'rcsponsiblc olficer' is clcar; and, (b) clarily that no public

funds shall bc uscd to pay lincs whcrc a public olllocr has bccn l<lund liablc to havc

committcd an ollbncc tbr Iailing to givc fccdback to Parliamcnt rcgarding rcsolutions

made by Parliament.

'Ihis Itcport and thc amcndmcnts proposcd by thc Committcc arc thcrclorc thc product

of cxtcnsivc dclibcrations by thc Committcc to cnsurc that wc havc a good law in
placc that will stand thc tcst of timc.

(iv)

,(



>

,-
t

IIon. Speaker,

May I takc this opportunity to commcnd thc Membcrs of thc Committcc for thcir
dcvotion and commitmcnt to duty, which made thc consideration of the Ilill
succcsslul. I also wish to thank the Officcs of the Spcakcr and thc Clerk of the Senatc

Ibr thc support cxtcndcd to thc Committce in undcrtaking this assignmcnt.

IIon. Speaker,

It is now my pleasant duty, pursuant to standing order 148(1) of thc Scnate Standing

Ordcrs, to prescnt thc Itcpoa of the Standing Committcc on Justicc, Lcgal Affairs and

Iluman Itights on thc Parliamcntary Powcrs and Privilcges (Amcndmcnt) Blll, 2022

(Scnatc Ilills No. 5 o12022).

I)atc. !+ pa-'2:zt

SEN. WAKII,I IIILI,ARY KIPROTICII SIGEI, MP
CIIAIRPI'RSON, S'I'ANDING COMMITTEE ON JUS'IICE, I,E,GAI, AFFAIRS

AND IIUMAN RIGII'IS

(v)

Signcd
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PTION OF TIIE REPORT OF TIIE STANDING COMMITTEI' ON

CE, LEGAL AFFAIRS AND IIUMAN RIGIITS ON THE
ARLIAMI,INI'ARY POWERS AND PRIVILEGES (AMENDMITN'I) IIILL,

(SENATE BrLLS NO. s Ot'2022)

e, the undersigned Members of the Standing Committee on Justice, Legal

and Human rights, do hereby append our signatures to adopt this
rt.

Name Signature

Scn. Wakili IIillary Kiprotich Sigei, MP
(Chairperson)

Scn. I{aphacl Chimera Mwinzagu, MP
(Vice-Cltairperson)

Scn. I;atuma Adan I)ullo, CllS, MP

Scn. Samson Kiprotich Cherarkcy, MP

Sen. William Cheptumo Kipkiror, CBS, MP

Scn. Ilamida Ali Kibwana, MP

Scn. Cathcrinc Muycka Mumma, MP

Sen. Veronica W. Maina, MP

Scn. Andrcw Omtatah Okoiti, MP

(vi)

)

v=L)
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CIIAPTER ONE: INTRODUCTION
1.0 Introduction

'l'ho I'arliamcntary Powcrs and Privilcgcs (Amcndmcnt) Bill,2022 (Senatc Ilills
No. 5 ol 2022), sponsorcd by Senator Danson Buya Mungatana, MP was

publishcd vide Kcnya ()az.cltc Supplcmcnt No. 176 datcd 81h November 2022.
'l'hc Ilill was introduccd inthc Scnatc by way of |irst Itcading on l'tI)cccmbcr,
2022 anrJ thcrcaftcr stood committcd to thc Standing Committcc on Justicc,

Lcgal Allairs and IIuman Itights for considcration. A copy of thc Ilill is anncxcd

to this Itcport as Appendix 2.

I)ursuant to thc provisions ol'Articlc 1 l8 of thc Constitution and Standing Ordcr

145 (5) of thc Scnatc Standing Ordcrs, thc Committcc publishcd an

advcrtiscmcnt in thc Daily Nation and Standard Newspapers on liriday, 9th

Dcccmbcr,2022 inviting membcrs of the public to submit written mcmoranda to

thc Committec on thc Ilill. A copy of thc advcrtiscment is attachcd asAppendix
J.'l'hc advcfliscmcnt was also postcd on thc Parliamcnt wcbsitc and social mcdia

platlbrms.

liollowing thc call for submissions, thc Committee did not rcccive written
mcmoranda liom any stakcholdcrs.

1 .1 . Ilackground

'l'hc Parliamcntary Powers and I'rivilcgcs (Amcndmcnt) Bill,2022 (Senatc Ilills
No. 5 of 2022) sccks to amcnd thc Parliamcntary Powcrs and Privilcgcs Act,
2011 lo imposc a statutory obligation on public ofllccrs to providc lccdback to
Parliament on its rcsolutions and rccommcndations of its Committccs.

l'his will cnsurc that timcly fccdback by public officcrs is madc on decisions of
I)arliamcnt as dclays or lailurc to submit rcports undcrmincs thc ability of
Parliamcnt to cfl-cctivcly undcrtakc its ovcrsight mandatc.

1.2. Ovcrvicw of the Bill

Clausc 2 and 3 ol' thc Ilill proposcs to amcnd scction 7 and I I ol' thc

l)arliamcntary I)owcrs and Privilcgcs Act to givc cflcct to thc dccision ol'thc
Court rn Apollo Mboya v Attorney General & 2 others [2018] eKLR, whcrc

scctions 7 and 11 wcrc declarcd unconstitutional and therefore null and void. A
copy of thc said Judgmcnt is anncxed to this I{eport as Appendix 4.

aJ
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7 T'he Iligh Court declarcd scction 7 of thc Powcrs and Privilcgcs Act
unconstitutional to thc cxtcnt that it rcstricts scrvicc of civil proccss on staff
working in Parliament, among thcm lcgal ofliccrs authoriscd to rcccivc scrvicc

on bchalf of Parliamcnt. 'l'hc llill thcrclorc secks to amcnd scction 7 to cnsurc

that scrvicc can bc effected on a membcr of stafl authoriscd to receive scrvicc on

bchalf of Parliamcnt or thc Parliamentary Servicc Commission whilc a llouse of
Parliamcnt is sitting. Section 7 of the Act provides as follows-

7. Service of civil process

(1) No process issued by any court in Kenya in the exercise of its civil
jurisdiction shall be served or execuled-

(a) within the precincts of Parliament while either one or both

Houses are sitling; or
(b) through the Speaker or any of/icer of Parliament-

(, unless it relates to a person employed within the

precincts of Parliamenl or to the attachment of a
member's salary; or

(ii) f the subject matter relates to a member or members

exercising lheir personal duties.

(2) The right of access to justice under Article 48 of the Constitution

shall be limited as specified under this section -for the purposes of

facilitating the conduct of business and the affairs of Parliament.

E. As regards section 1 I o1'thc Powcrs and I'}rivilcgcs Act, thc I Iigh Court dcclarcd

thc provision an oustcr clause which is antithctical to a just socicty. It found that

oustcr clauscs olfcnd thc constitutional principlc of thc rulc of law bccausc an

aggricvcd citizcn is dcnicd thc possibility ol acooss to thc courts to challcngc

dccisions madc by Parliamcnt and alfccting thcm. In this rcspcct, thc provision

was dcclared an oustcr clausc and thcrclbrc unconstitutional in its cntircty. 'l'hc

Ilill sccks to rcpcal section 1l ol' thc Act. Scction 1 1 ol' thc Act providcs as

lollows-

I l. Proceedings not to be questioned in courts

No proceedings or decision of Parliament or the Committee of
Powers and Privileges acting in accordance with this Act shall be

questioned in any court.

Clausc 4 of thc Ilill inscrts a ncw I')art VIA to thc Parliamcntary Powcrs and

Privilegcs Act to providc for 'reporls on aclion laken on Parliamentary

resolutions'. It defines a responsible officcr as thc rclcvant public officcr to
whom a rcsolution or report of a I Iousc of Parliamcnt is submittcd.

2
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10. 'l'hc ncw I'}art VIA mandatcs thc Clerk of the rclcvant llouse to convcy a
rcsolution of Parliamcnt to rcsponsiblc public olficcrs within scvcn (7) days from
thc datc thc rcsolution is madc. Public olliccrs arc thcn rcquircd to submit a
status rcport on thc rcsolutions to thc relevant Parliamcntary Committec within
sixty (60) days lrom thc datc the resolution is convcyed or within such period as

shall be spccified by the IIousc.

I l. 'l'hc status rcport shall contain inlbrmation on actions takcn on thc rcsolution,

and whcrc no action has bccn takcn, rcasons for thc inaction. A public officcr
who lails to submit a status rcport in accordance with the law will bc dccmcd to
havc committcd an oflcncc and will bc liable, on conviction, to a fine not

cxcccding llvc hundrcd thousand shillings (Kshs.500,000/-) or to imprisonmcnt

Ibr a tcrm not cxcccding six (6) months or to both.

12. 'l'hc ncw I'art VIA lurthcr allows thc relevant Committcc to cxtcnd thc timclincs
lorthc submission ol'rcports by public officcrs. It also allows thc Spcakcr of thc

rclcvant IIousc to dirccl public olllccrs to consolidatc rcports whcrc a rcsponsc is

sought on thc implcmcntation of morc than onc resolution.

13. 'l'hc new Part VIA finally providcs that its provisions do not limit thc power of
I)arliamcnt to procurc information lrom any public olficer in accordancc with thc

Constitution or any othcr law.

1.3. Consequences of the Bill

14. 'l'hc Ilill will cnsurc that timcly fccdback is madc on rcsolutions of Parliament by

public olllccrs as dclays or I-ailurc to submit rcports undcrmincs thc ability of
Parliamcnt to cflbctivcly undcrlakc its oversight mandate. It providcs a structurcd

mcchanism through which public officcrs arc rcquircd to givc greatcr

consideration to thc issues raised and the recommendations made by Parliament

and givc timcly lccdback on thc samc.

15. Additionally, thc Ilill by amcnding scctions'7 and ll cnsurc that scrvice of civil
proccss on the stalf working in Parliament, among thcm legal officcrs authoriscd
to rcceive scrvice on behalf of Parliament is not rcstrictcd, and an aggrievcd
citizcn is ablc to approach court to challcngc dccisions madc by Parliamcnt.

J
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CHAPTER TWO: PUBLIC PARTICIPATION ON THE BILL

Introduction

6. 'fhc Committec, pursuant to thc provisions of Articlc 1 18 of thc Constitution and

Standing Order 145 (5) of the Scnatc Standing Ordcrs, published an

advcrtiscmcnt in thc Daily Nalion and Slandarrl Ncwspapcrs on liriday, 9tl'

Dcccmbcr, 2022 inviting mcmbcrs of thc public to submit writtcn mcmoranda on

the Bill. 'l'he advertiscment was also posted on thc Parliament wcbsitc and social

media platforms. A copy of thc advcrtiscmcnt is attachcd as Appendix 3.

l. 'l'hc Committcc did not rcccivc any submissions on thc Ilill.

4



t

CIIAPTIIR TTIREE: COMMITTEE OBSERVATIONS AND
RECOMMENDATIONS

3.0 Committee Obscrvations on the Bill

18. Ilascd on cxtcnsivc deliberations on the llill, thc Committce madc thc following
obscrvations-

(a) 'l'hat parliamcntary ovcrsight plays a critical role in strcngthcning

dcmocratic govemancc. It is anchorcd on thc principle that Parliament

rcprcscnts thc will of thc pcoplc and cxerciscs sovereign power donatcd by

thc pcoplc as providcd under Anicle l(3Xa) and (4) of thc Constitution.
Itosolutions madc by I'arliamcnt is onc ol- thc mcans of cxcrcising this
powcr so as to cnsurc that othcr arms of (iovcrnmcnt arc hcld accountable.

(b) 'l'hat whcrcas thc lcgislature passes important rcsolutions gcared towards

bcncliting thc people, many of thc resolution passcd by Parliamcnt are

ncvcr actcd upon. 'l'his is dcspitc thc fact that Parliamcnt cxpcnds public
rcsourocs and that thc rcsolutions arc products of cxtcnsivc public and

stakcholdcr cngagcmcnt and consultations.

(c) 'l'hat thc Ilill sccks to curc this by amcnding thc Parliamcntary Powers and

I)rivilcgcs Act,20l7 to imposc a statutory obligation on public ofl-rccrs to

providc lecdback to Parliament on its rcsolutions and recommcndations of
its committccs. l'his will ensure that timely fecdback is madc on decisions

of Parliamcnt by public olliccrs as dclays or failurc to submit rcports

undcrmincs thc ability ol'Parliamcnt to cl1'cctivcly undcrtakc its ovcrsight
mandatc.

(d) 'l'o furthcr strcngthcn reporting mechanisms proposed in thc Bill, there is
nccd to cnsurc that thc dcfinition of thc tcrm 'rcsponsiblc olllccr' is clear

and that Ilill must bc clcar that public funds shall not bc uscd to pay Iincs in
rcspcct o1'public ofl-rccrs lound havc violatcd thc Act.

(c) 'l'hat on 21st May,2018, thc Iligh Court in Apollo Mboya v Attorney
General & 2 others [20181 eKLR, dcclarcd sections 7 and 1l of the

Parliamcntary Powcrs and Privilegcs Act, 2011 unconstitutional and

thcrclbrc null and void. Scction 7 of thc Act prohibits thc scrvicc or
cxccution of civil proccsscs by courts within thc precincts of Parliament

whilc a IIousc is sitting or through thc Spcakcr or officers of Parliament.

5

/



Section l1 of the Act, on the othcr hand, ourrightly prohibits the

qucstioning of procccdings or decisions of Parliament or thc Parliamcntary

Committcc of Powcrs and Privilcges in any oourt.

(D 'l'hat the fligh Court declared section 7 of thc Parliamcntary Powcrs and

Privilcgcs Act, 2017 unconstitutional only to the cxtcnt that it rcstricts

scrvicc of civil proccss to the staff working in Parliamcnt, among thcm

lcgal ol'fiocrs authorizcd to reccive scrvicc on bchall- ol- Parliamcnt. 'l'his

llill thcrcfbrc amcnds scction 7 to rcmovc its application on stalf authorized

to rcccivc scrvicc on bchalf of Parliament. fhis will addrcss thc issuc raiscd

by thc Court and still retain the spirit of thc provision, of cnsuring that

mcmbcrs arc not hindcrcd from performing thcir dutics.

(g) 'l'hat the Iligh Court declared section I I of thc Parliamcntary Powcrs and

Privilcgcs Act,2017 an ouster clause and dctermincd that oustcr clauscs arc

antithetical to a just society. It found that oustcr clauscs offcnd thc

constitutional principle of thc rulc of law bccausc an aggricvcd citizcn is

dcnicd thc opportunity to access courts to challcngc decisions affccting

thcm. In this rcspcct, the provision was dcclarcd an oustcr clausc and

thcrclbrc unconstitutional in its cntirety and cannot thcrcforc bc salvagcd.
'l'hc Ilill thcrcforc proposes to rcpcal scction I I of thc Parliamcntary

I)owcrs and I'rivilcgcs Act, 2011.

(h) As rcgards public participation, the Committec obscrvcd that public

participation in law making process is a constitutional right providcd lor
undcr Articlc 118 of thc Constitution as wcll as the Scnatc Standing Orders.

Pursuant to this, thc Committcc sought vicws ol- thc publio and thosc of thc

stakeholdcrs by was of Ncwspapcr Advcrtiscmcnts publishcd on 9th

Dcccmbcr,2022.

(i) IIowcvcr, thc Committcc did not rcceivc vicws on thc Ilill lrom cithcr thc

public or stakcholdcrs. 'l'hc Committce notcd that this worrying and robs thc

rcsultant law valuablc contributions lrom thc public and stakcholdors.

0) 'l'his notwithstanding, thc obscrved that thc Ilill had bccn considcrcd by the

Scnatc on two occasions during thc l2th Parliamcnt whcn it was passcd and

Ibrwardcd to thc National Assembly lor considcration. At thc timc, thc

Committec received submissions from thc Kenya National Commission on

Iluman Itights which were considered by the Committcc in making its

rccommcndations on thc Bill.

6
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3.1'I'he Committec Recommendations

19. Arising from thc above observations, the Committce recommends that the

Scnatc approvcs thc Parliamcntary Powers and Privilcgcs (Amcndment),2022
(Scnatc llills No. 5 o12022) with thc following amcndmcnts -

(a) 'l'hat thc proposcd new scction23A bc amcnded to cnsurc that thc dcfinition
ol'thc tcrm 'rcsponsiblc officcr' is clcar; and

(b) 'l'hat thc proposcd ncw scction 23C bc amcndcd to makc it clcar that no

public funds shall bc used to pay fincs whcrc a public oll-rccr has been

Ibund liablc to havc committcd an offcncc lor lailing to givc l-ccdback to
parliamcnt rcgarding rcsolutions madc by Parliamcnt.

1
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APPENDICES

I: Minutcs of thc sittings of thc Committcc in considcring thc Ilill

2: 'l'hc Parliamcntary Powcrs and Privilcgcs (Amcndmcnt) Bill (Scnatc

Ilills No. 5 of 2022)

-3: Advertisement published in the Daily Nation and Standard Newspapers

on Friday, 9th December,2022

y': Judgmcnt of thc Iligh Court in Apollo Mboya v Attorney General & 2

others [2018] eKLIt

5: 'l'cxt of amcndments propose d by the Committcc to thc llill
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Appendix 1:

Minutes of the sittings of the Committee in

considering the Bill
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13rII I'AIILIAMIINT | 2ND SESSION

MINT]1'ES OI''I'IIE SI'VITN'I'E st't"r'tN(; ot.,t'ilt,1 s'l'ANl)lN(;

e Sr$

COM M I'l']'l,l,E ON .l LJ S'l' [C Ii. LIi (; AL AI]' I,'A I ItS AND IIT]MAI\ ITIGIITS IIDLI)
oN ]'[JIISI)AY, 

'O't'tt 

plqllltUAItY, 2023 AT 8.OO A.M. IN COMMITTEII IIOOM
IIN'I' I]UII,I)IN(}S AND ON'I-IIIi ,ZOOM

M E IT'I'I N(} I'I,A'I'}'() IT VI

I'ITDSI,]NI'
l. Scn. Wakili llillary Kiprotich Sigci, MI)
2. Scn. Ilaphacl Chin'rcra Mwiuzagn, MP
3. Scn. Iiatuma Aclan I)ullo, CIIS, MP
4. Scr-r. Catl-rcrinc Mr-rycl<a Mumua, MP
5. Scn. Vcrorrica W. Maina, Ml)
6. Scn. Andrcr,v Orntatah Ol<oiti, Ml)

AIISI,IN'I' WI'l'H APO LO(;Y
l. Scn. Samson Kiprotich Chcrarkcy, MI'
2. Scri. William Ohcpturrno Kipltiror, CIIS, MI)
3. Scn. Ilamida Ali I(ibwar-ra, MI'

IN A'I'I'ITNI)ANCIT
1. Scn. IJcth Kaluncla Sycngo, Ml'

SE(]ItE'I'AIIIAl'

- Chairpcrs on (C h airing)
- Vice Chairpcrson
- Membcr
- Membcr
- Membcr
- Mcmbcr

1. Mr. Charles Mutryua
2. Mr. Moscs I(cuyanchui
3. Ms. Lilian Wetwcru
4. Mr. Josphat Ng'cnoh
5. Mr. Constaut Wanrayuyi
6. Ms. Ndindi l(ibathi
7. Ms. Juclitli Aoka
8. Ms. I{osebella Ngcsa
(). Mr. .Iohn Lckarnpr-rlc

- Member
- Membcr
- Membcr

- Scnior Clcrk Assistant (1'aking Minutes)
- Lcgal Counscl I
- Legal Counsel II
- Media Relations Ofllcer III
- Itcsearch Officer III
- I(cscarch Ofllccr III
- Audio Olficor III
- I)ublic Communicztlions Olficcr III
- Scrjcant at Arrns

MIN. NO.95i2023 PIIIiILIMINAIItES

'fhc rucctiltg was callccl to ordcr at twcuty-cight minr-tlcs 1-rast cigl-rt O'clock aucl

comlncnccd with a worcl ol'praycr by thc Ohairpcrson.

['agc I of'4
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MIN . NO. 9612023 Al)0t,l'toN olf 't'HIi A(;tiNDA

1'he agcncla of thc mccting was adoptcd having bccn proposed by Sen. ItaphaclChimcra
Mwinzagu, MP and scconded by Scn. Vcronica W. Maina, MP as follor,vs -

1. Praycr

2. Adoption ol'thc Agcnda

3. Cclr-r{irrnation of Minutcs o1 thc l'rcvious Mcctings
4. Mattcrs arising ll'orn Mirrutcs of the Previous Mccting
5. Considcratior-r of tl-rc drali I{cport ancl Committcc amcndrnents tr.r tl'rc

Parliamcutary l)owcrs & I)rivilcgcs (Arncndrncnt) Ilill, 2022 (Scnalc Ilills No. 5

ot 2022)

6. Cor-rsidcration of a Lcgislativc Proposal: 'l'he Constitr-rtion of Kcnya
(Anr cndrnc nl) B ill, 2022

l. Any Othcr IJusincss

8. I)atc of thc Ncxt Mccting ancl Acliournnrcnt

MIN. NO. 9712023 CONI,'IRMATION OI,' S OF I'ITEVIOT]S
MI'I''I'IN(;S

a) 'l'hc minutes of'thc 14tl'sitting hcld on Monday,6tl'February,2023 at 8.00 a.m.
wcrc confirtned as a truc rccord of procccdings, aftcr bcing proposed by Scn.
Catherinc Muycka Mumma, IvIP and secondcd by Sen. Androw Orntatah Okoiti,
MP.

b) 'l'hc minutcs ol'thc l5tl'sittirrg hcld on'l'ucsday, Ttl'Ilcbruary,2023 at 8.00 a.n-r

wcrc confirmccl as a truc rccclrd ol'procccdings, altcr being proposcd by Scn
Vcronica W. Ndr-rati, MP and sccondcd by Scn. I{aphacl Chimcra Mrvinzagu. MP

c) 'l'hc minutcs ol'thc l6tl'sitting hcld on'l'hursday, gtl'February,2023 at ti.00 a.rri
wcrc conlirmcd as a truc rccord ol'procccclings, aftcr bcing proposed by Scn
(lathcrir-rc Muycka Mumma, MI) and sccondcd by Scn. Vcronica W. Nduati, MI).

'l'l IE I'AI{LIAM I,lN'l'AITY POWEIIS ANI)
I'RIVI I,E(}I!S (AMI'N I) llIr,r.. 2022 (snNAl'rt
Illl,l,s No. 5 ()Ir 2022)

'l'hc Committcc cor-rsidcrcd thc rcvisccl tcxt of thc Contrnittcc amcndmcnts to thc Ilill
and adoptccl thc samc as sct out bclow

CI,AUSIT 2

I'llAl'clausc 2 o['thc ]lill bc atncuclcd by inscrting thc rvorcls "-l'hc l)arlianrcntary
Porvcrs and I'rivilcgcs (Amcndmcnt) Act, hcrcinalicr rclerrccl to as" at thc bcginning
ol' thc introcluctory cIausc.

MrN. NO.9ftl2023



CI,AUSE 4

]'l{A't clauso 4 o{'thc Ilill bc atnendcd -
(a) in thc introdr-rctory clausc by dclcting thc r,vorcls "Parliatucutary I)owcrs atrd

Privilogcs Act hcrcinaftcr rclcrrocl to as thc" zrppcaring irnurccliatcly alicr thc

word "'l'hc";
(b) bV dcloting thc proposecl ncw scction 23A and substitr.rting thorclbr tl-re

{ollowirrg ncw scctiou -
23A. In this Part, "rcsp<tnsiblc olficcr" lneans -

(a) a Cabinet Sccrctary;
(b) a county governor;
(c) thc chairpcrson of a commission cstablislied r-rncler the

Constitution;
(d) tlie Ar,rditor-Gcncral,
(c) thc Controllcr ofl)udgct;
(l) thc ohairpcrsot-r and thc accountitlg ollocr ol'a oorporatc

body; and
(g) a public officcr to whom a t'esolutiott or report of a I-louse

or a Committce of I)arliament is subtnitted in aocordance

with this Act.
(c) in the proposcd new scction 23C

(i) by renurnbering thc existing provision as subsection (l); and

(ii) inscrting thc following ncw subsection immediatcly aftcr thc ncw
sr,rbscction (1)-

(2) A person liable lbr an oflcnce under subsection (1) shall be

pcrsonally liable for thc linc and public lunds shall not bc used to
pay such a finc.

I'hcrcupon, the Committee considered and adoptod the l{eporl on the Parliarncntary

Powers and Privilcges (Arnendment) Bill,2022 (Senate Ilills No. 5 of 2022) having

bcen proposcd by Scn. Andrew Omtatah Okoiti, MP and secondcd by Scn. Veronioa

W. Nduati, MI).

MrN. N0.9912023 I,I'(;ISI,A'I'IV ll, l'llOl'OSAL: TIIII CON S1'I'I'TN'ION
OI,'KITNYA (AivI IiN l)MttN' l\ llll,l,, 21122

The Cornmiltcc rcsumcd consideratior-r ol- thc Lcgislativc Proposal on antcndmcnt of
thc Constitlrtion ol- I(cnya to iniplcrnent thc two-thircls gcndcr ltrincil'rlc, sponsorcd by
Scn. Ilcth Sycngo, MP.

Thcrcupon, 1hc (lomntittcc was terkcr-r thr<lugh ancl uoted Committcc l)aper No. 15,

sctting out thc background to thc legislativc proposal and prcvious etttcurpts by

Parliarncnt to lcgislatc on thc two-thilds gcuclcr principlc.

'l'he Cornmittoc <>bscrvcd that
a) I)arliamcnt hacl madc scvcral cllbrts in thc past 1o lcgislatc otr thc tvvtl-thirds

gcndcr priuciplc, n<lnc ol'rvl-rich hacl attaincd thc couslittrtittnal thrcshold Ior
cnactt.ncnt of a llill to aurcncl thc C<lnstittttiou;

l'agc J ol'4



b) LIis lixccllcnoy thc l)rcsidcnt had, in a nlcmorandurn to thc two Spcakcrs of
Parliamcnt, subniittcd a proposal lbr considcration by Parliamcnt sccking to give
cfI-cct to thc tr.vr-thircls gcndcr prir-rciplc;

c) It was important that such a llill, prior to arrd upon its introductior-r in l)arliamcnt,
sccllrcs thc broadcst possiblc sLrpport and thus cnsurc that thc thrcsliold lbr its
passagc was attainccl this tin'rc; and

d) 'fhc tcxt ol'thc lcgislativc proposal coulcl bc improved on by, among othcrs,
introducing a cletusc limiting 1hc nurnbcr of timcs that an individual could bc
nominatccl to thc Natiorral Asscmblv ancl thc Scnate.

Consequcntly, thc Committce resolved that -
i) Thal thc contmonts and observations oI'the Commitlce bc transmittcd to the

l{onourablc Spcakcr of thc Scnatc, pursuant to Standing Ordcr 130(3) of the
Senatc Standing Orclcrs;

ii) 'l'l-rat thc Committcc rccommcncls tlic amcndrncnt o1'thc lcgislativc proposal to
align it with tlic <>bscrvatior"rs of thc Cornrnittcc; and

iii) 'l'hat thc (lommittcc l'ccolnmcnds that publication o{'tl-re lcgislativc proposal bc
deferrcd, pcncling considcration of the proposal subrnitted to Parliamcnt by II.li.
tlic l)rcsidcnt.

A Membcr solrght to knor.l, when the next mecting of the I)arliamentary .Ioint Ad I-loc
Cornmittee on a Lcgislativc Proposal 1o Amcnd the Constitution to Iintrcnch (lertain
Spccializcd Iiurrds would bc hcld. 'l'hc Chairpcrson inlormcd the Committee that
cousultations wcrc going on at various lcvcls and that Mcmbcrs would be inlbrmed once
a date for the ncxt mcctillg was agreed Llpon.

MtN. NO. l0l/2023 AD.IOIJITNM IiN'f

'l'hc Chairpcl'solt ad.iounrocl thc mectir-rg at thirty-llvc minutcs past ninc O'clook. 'l'hc

trcxt rnccting wzls schcclLrlcd to be hcld <ln Wcclncsday, 15(l'Fcbruary 2023 a1 cight
O'clock.

SI(]NIiI):

I)A'I'E \-".*\ Q_s2_3 .

MIN. NO. IOO/2023 ANY O'I'HIiI{ BT]SINIISS

\
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l1't'rt ;r4lar,IAMIrlN'l' I I 
s I SESSION

.TIIID

ANI)
2023 A't' 8.00

ITM

SI'N'I'
Sen. Wakili Ilillary Kiprotich Sigci, M['
Scn. liatuma Aclan I)ullo, CIIS, Ml']
Sen. I-Iamicla Ali Kibu,ana, \4P
Scn. Cathcrinc Muyeka Mumma, MP
Scn. Vcronica W. Maina, MP
Scn. Andrcw Or-ntatah Okoiti, MP

NT
Scn. i{aphacl Chin"rcra Mwinzagu, MI)
Scn. Samson I(iprolich Chcrarkcy, Ml)
Scn. William Chcpturno Kipkiror, CIIS, MP

AItIA'l'

TIIl,l S

oN
ZOONI

- Chairpcrs on (Chairing)
- Mcrnbcr
- I\4cmbcr
- Mernbcr
- Membcr
- Mcmbcr

(;

Mr. Charlcs Munyua
Mr. Moscs Kcuyanchui
Ms. Lilian Wawcru
Mr. Jospl-rat Ng'cnoh
Ms. .ludith Aoka
Mr. Corrstant Warnayuyi
Ms. Ndindi Kibathi
Ms. I{oscbclla Ngcsa

- Vicc Chairpcrsotr
- Mcmbcr
- Mcurbcr

- Scnior Clcrk Assistaut (T'aking l[inutes)
- Lcgal Cor:nscl I
- Lcgal Couuscl II
- Meclia I{clations Officcl III
- Audio Ofllccl III
- Ilcscarch Olficcr iII
- l{cscarch Olficcr III
- Public Oorntnunications Olllccr III

o. I'IT[II,IM INAIII IIS

mocting was callccl to orclcr a1 twcnty-rrir-tc t-trinutcs past cight O'clock aucl commcnccd

th a worcl ol'1-rraycr by Scn. Vcrotriczt W. Maitra, M[)

I)auc I ol'2
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MIN. NO. 9l t2023 AIX)P1'ION o lr 1'IIIi AGI,lNl)A

'l'hc agcnclzr ol- thc mcctitrg was acloptccl having bccn proposccl by Scn. Catl-rcrinc Muycka
Murnrna, MI' ancl scconclccl by scn. Andrcw omtatal-r okoiti, MI) as lbllows -l. Praycr

2. Adoptiorr o['thc Agcnda
3. Cor-rsidcration o[thc Commitlcc nrncnclmcnts and draft Rcport on thc Parliarncntary

l'owcrs ar-rcl l)rivilcgcs (Arncnclrncnt) BilI,2022 (Scnatc Ilills No. 5 o{2022)
4. Any Othcr IJusincss
5. Datc ol-thc Ncxt Mccling and Adjournmcnt.

N{IN. NO.92/2023 TIIII PAIU,IAM IINI'AIIY POWEIIS ANI) I'RIVILIIGIiS
AMITNI)MI,l I}ILL.2022 (SENA1'II BII,I,S NO. 5 OI'

2022\

'l'hc Cornrnittcc rcsumcd considcration ol' thc Parlianlentary I)owcrs and Privilegcs
(Amcndnrcnt) llill, 2022 (Scnale llills No. 5 <tf 2022), and was takcn through the draft
Committcc amcndmcrrts and I{cporl on thc Ilill.

'l'hc Clotnnriltcc rcsolvccl that thc amcnclmcr-rts bc rcdraftcc'l at sub-paragraph 23A (c), to
rcplacc thc worcls'l"hc managing director ol'a corporatc body' with thc wclrds 'thc heacl of
a corporate body'. 'I'l-ris was to incotporalc hcads of corporatc bodies whcrc such a persoll
may not bc dcsignatccl as a 'rnanaging dircctor'.

'l'hcrcupon, thc Oomntittcc rcsolvcd to havc thc revised amcndmcnts and Comrlittcc
I{cport on thc l}ill scl'rcdulcd lor adoption at thc ncxt rnccting.

MIN. NO.93/2023 ANY O'l'[t I,] I{ l} USIN IISS

'l'hc Comuriltcc was inlormcd that tlic cornrncnts by the Comn-rit{ec wcrc awaited on thc
Legislativc Proposal: 'l'hc Constitution of Kcnya (Amcndmcnt) llill, 2022, sponsclrcd by
Scn. Bcth Sl,cngo, MI).

'l'hercupon, it was rcsolvcd thal the Lcgislativc Proposal bc schcdulcd lor considcrati<ln at
thc ncxt mccting, and that thc promotcr bc invited to thc meeting to discuss the proposal
with thc Committcc.

MIN. NO.94t2023 AI).IOT] N'I'

'l'hc Chairpcrson adjourncd the mceting at Ii{iy-nine rninutes past cight O'clock. 'l'hc ncxt
mceting rvas schcdulccl to be held on Tucsday, l4tl' February 2023 at cight O'clock.

SIGNIiI):

(

I)A'l'li: .... ......\\. D Er, )_oaa
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TOF

SEN

@
13rII PARLIAMEN'I' llsl SESSION

MINU'I'ES Ol. 'fIIIl FOtll{1'EItN'I'II SI'II'ING Ol,' '[IIE S1'ANI)ING
COMMI'T'IEIi ON .IUS'I'ICE, I,EGAI, AI'I'AII{S AND IITJMNN IUGII-I'S IIICI,I)
oN MONI)AY. (1rr Ii'ltIll{lAIrY. 2023 A'.|', 8.00 A.M. oN'I'IIII ZOOnlI oNI,INE
MIiItTIN(; l'}LA'II,'OItM

PIIESIiN'I'
1. Scn. Wakili I Iillary Kiprotich Sigci, MP
2. Scn. Ilarnida Ali l(ibwana, MI'
3. Scn. Cathcrino Muycka Mumma, MI)
4. Scn. Andrew Orntatah Okoiti, Mi)

AI}SIIN'I' WITII AI'OLOGY
l. Scr-r. I{apl-racl Chirncra Mwinzagu, MP
2. Scn. Fatuma Adan Dullo, CIIS, MI'}
3. Sen. Samson I(iprotich Chcrarkcy, MP
4. Scn. Willian'r Chcptumo Kipkiror, CIIS, MP
5. Scn. Vcronica W. Maina, MP

SE(]I{D'I'AIIIA'I'
l. Mr. Charlcs Mutryuzr
2. Mr. Moscs Kcnyancl.rui
3. Ms. Lilian Wawcru
4. Ms. Lynrr Ascka
5. Mr. Kcuuccly Owr-roth
6. Mr. Josphat Ng'cnoli
7. Ms. Judith Aol<a

8. Mr. Constant Wanrayr-ryi
9. Ms. Iloscbolla Ngosa

- Chairpcrs on (C hairin g)
- Mcmbcr
- Membcr
- Membcr

- Vicc Chairperson
- Membcr
- Membcr
- Membcr
- Membcr

- Scnior Clcrk Assistant
- Legal Cour-rscl I
- I-cgal Counscl II
- Clcrk Assistant III (T'aking Minutes)
- liiscal Analyst Ill
- Media Rclations Ollicer III
- Ar-rdio Olficer III
- Ilcscarch OIhccr III
- Public Cotnmunicatiotts Olficcr III

tN. NO. 82 PI{I'I,IMINAITIIIS

'l'hc mccting was callccl to order a1 ninc minutcs past ciglit O'clock and comurcnccd with
a worcl cll'praycr by thc Chairporson.

l)ugc I ol'2

,t
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MrN. NO.83/2023 AIX)l''l'lON OI. 1'IIll A(;IiNDA

Thc agcncla ol'thc mccting was adoptcd having bcerr proposcd by Scn. Catherinc Muycka
Mumrna, Ml' and scconclccl by Scn. Ilamida Ali Kibwana, MP as follows -

I . l)raycr
2. Adoption of thc Agenda
3. Consideration oIthe Parliattlcntaly Powcrs and Privilegcs (Arnendmcnt) I\ill,2022

(Scnatc Ilills No. 5 of 2022)
4. Any Othcr Ilusincss
5. l)atc o['thc Ncxt Meeting and Acljournrncnt.

.I'IIE I'AII I,IAMIIN'TAITY WEITS ANI) PIIIVII,Ic(;IiS
(AMIINDMI,INl') I}II,I, 2022 (SICNA]'II I}ILLS NO. 5 OF'
2022\

'l-hc Cornrnittce commcnccd considcration o[ thc Parliamentary Powcrs and Privilcges
(Amcndtncnt) llill, 2022 (Scnatc Ilills No. 5 o1,2022), and was taken lhrough thc Ilills
I)igcst thcrcon.

Mcurbcrs wcle inlbnlccl that no submissiorm l-rad bccn receivcd on thc llill in rosponsc to
tlrc call lbr public participation as publishcd by thc Comrnittee in I)cccmber, 2022.

l'hc Committcc procccdcd to considcr thc llill and rcsolvcd as lollows -
a) lhat the Ilill bc amendcd at clausc 23A clarily on thc dcfinition of 'rcsponsible

ofliccr' for purposc of subrnitting rcports on ilouse resolutions; and
b) that the Bill bc etmendcd at clause 23C to provide that, whcre a finc is irnposed for

non-compliance, thc samc would bc paid individually by thc rcsponsiblc ofl'rccr ar-rd

not drawn lrom public luncls.

'l'hcrcupon, thc Committcc clirectcd that thc sccrctariat procecds tcl dralt thc amcndrncnts
Ibr considcration at thc ucxt moeting, togothcr u,ith thc draft Cornrnittce rcport.

MIN. NO.8s/2023 AI)JOUTtNM IiN'I'

'l'hc Chairpcrson acljor:mcd thc mccting at filiy, minutcs past cigl-rt O'clock. 'l'hc ncxt
nrcctirrg was schcdr-rlccl to bc hclcl on'l'ucsday, Ttl'I;cbruary 2023 at cight O'clock.

SI(lNIil):. \\: P3: 2rv2a

t)41'tc

l)agc 2 ol'2
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THII PARI,IAMENTARY POWERS AND
PRMLEGES (AMENDMEN'I') lill,l,, 2022

A ltill for

AN ACT of Parliament to amend the Parliamentary
Powcrs and Privilegcs Act to providc a

structurcd mechanism through which
Parliament is able to reccivc reports f'rom
public officcrs on thc rcsolutions passcd hy
Parliamcnt; and fbr conncctcd purposcs

ENACTED by the Parliamcnt of Kcnya, as follorvs-

PART I-I'REI,IMINARY

l. 'fhis Act rnay be citcd as thc Parliamcntarry Porvcrs and

Privilcges (Amcndmon t) Act, 2022.

2. Thc principal Act is amcndcd by dcleting
section 7 and substituting thercfor thc following new
scction-

7 (l) No process issucd by any court in
thc cxcrcisc of its civil jurisdiction shall bc
scrvcd or cxccutcd-

(a) within the precincts of Parliamcnt
whilc a Housc of Parliamcnt is
sitting;

(b) through thc Spcakcr or any mcmbcr
of stafl'-
(i) unlcss it rclatcs to thc

attachmcnt of a Mcmber's
salary; or

(ii) if thc subjcct mattcr rclatcs to a

Mcmbcr cxcrcising thcir
pcrsonal duty.

(2) Subscction (l)(a) shall not apply to
service made to a member of staff of
Parliament authoriscd to reccive service on
bchalf of-

(a) cithcr I'Iousc o[ Parliamcnt; or
(b) thc Parliamcntary Scrvicc

Commission.

Short title

n mcndmcnt 0f
section 7 of No.
29 of 2017.

Servicc of civil
processes.



14 1'hc Parliumentary Power and Privileges (lmendmenl) Bill,2022

(3) Thc right ol'acccss to justicc undcr
Articlc 48 ol' thc Constitution shall be

limitcd as spccified undcr this scction lbr
thc purposcs o{' facilitating thc conduct of
busincss and thc aflairs of Parliamcnt.

3. Thc principal Act is arncndcd by dclcting sccLion
I l.

4. Thc Parliamcntary Powcrs and Privilcges Act,
hcrcinaltcr rcl'crrcd to as thc "principal Act" is amended by
insc(ing thc lollowing ncw Part immcdiatcly aftcr Part
VI-

PART VIA - REPORTS ON AC'I'ION TAKEN ON
PARI,IAMENTARY RESOI,UTIONS

lntcrprctat ioD.

23A. In this Part, "rcsponsible officcr"
mcans thc rclcvant public officcr to whom a
rcsolution or rcport of a IIousc or a

Committcc of Parliamcnt is submittcd in
accordancc with this Act.

2311. (l) The Clcrk of thc rclcvant
I-Iousc shall, within seven days of a

rcsolution of the Irlousc or of thc tabling of a

rcport ol'a Committcc of thc IIousc, convcy
thc rcsolution or a copy of thc rcport, as thc
casc may bc, to thc rcsponsible officer undcr
whosc portfolio thc implcmcntation of the
rcsolution or rccommcndation of thc
Committcc lalls.

(2) Thc rcsponsiblc officcr shall submit
a status report to thc rclcvant Committcc
within sixty days lrom thc datc thc
rcsolution is conveyed or within such pcriod
as shall bc spccified by a rcsolution of thc
I-Iousc.

(3) A rcport undcr subscction (2) shall
contain information on -

(a) thc action takcn to givc cffect to the
rcsolution or rccommcndation of a

rcport submittcd undcr subscction
(l); and

l)clction of
section ll of No.
29 of 2017 .

Inscrtion of new
Pan to No.29 of
20t7.

Rcports on
I)arl iarlcntary
Rcsoltrtions.

a



The Parliamentary Power and Privileges (Amendment) Bill,2022 75

(b) whcrc no action has bccn takcn on a
rcsolution or rccomrncndation ol' a

rcport, thc rcason lbr such inaction.

(4) Thc relcvant Committcc may, upon
thc written rcquest of thc rcsponsiblc officcr,
cxtcnd thc period for submission of a rcport
undcr subscction (2) by such days and on
such conditions as thc Committcc may
considcr ncccssarv.l'cnalty Ior Iailutc I()

rcporttoParliament' 23C. Arcsponsiblc officer who fails to
comply with section 238 commits an

offcnce and is liable, on conviction, to a fine
not cxcccding fivc hundrcd thousand
shillings or to imprisonmcnt for a tcrm not

Consolidaled rcport.' cxcccding six months or to both.

23D. Whcrc a rcsponsc is sought on thc
implcmentation of morc than onc resolution
of a Housc of Parliamcnt, thc rclcvant
Spcakcr may dircct that lhc rcsponsiblc

provisi.n nor ro limir ol'ficcr submits a singlc rcport on thc status
rliscrctiotro[ Ol'imOlCmCntatiOnOI'allthCrCSOlutiOnS.
l)arl iarncnt.

23E. This Part does not limit thc powcr
of Parliamcnt to rcquirc information from
any public officcr in accordancc with the
Constitution 0r any othcr law.
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MIiMORANI)UM OF' OI}.IF]C'I'S AND RIiASONS

Statcmcnt of oll.iccts and rcasons

Thc accountability ol' othcr arms of Govcrnment to Parliamcnt is
ncccssery lor dcmocratic governancc and is anchorcd on thc fundamental
principlc that Parliamcnt rcprcsents thc will of thc pcoplc and exercises
thcir sovcrcignty.

Rcporting rcquircmcnts arc onc of thc ovcrsight mcchanisms that
Parliamcnt cmploys to monitor thc actions of thc Exccutive and othcr
indcpcndcnt ofllccs to cnsurc accountability, transparcncy and
rcsponsibility in thc pcrformancc of their dutics.

In addition, parliamcntary committcc rcports contain important policy
rccommcndations and pcrspcctivcs that rcllcct thc will of thc pcoplc and
insights from thc lcgislators and othcr stakcholdcrs. A lot of timc and
rcsourccs go into thc work ol'Committccs and thc resultant rcports that arc
tablcd and adoptcd in Parliamcnt. It is thcrefore antithetical to good
govcrnancc for thosc rcsolutions to bc submittcd to thc Exccutive and
othcr oll'iccs with no action takcn or fccdback givcn.

This Ilill imposcs a spccil'ic obligation on olficials of the Exccutive,
constitutional commissions and indcpcndcnt olllccs to comply with thc
rcquircmcnt to givc fccdback to Parliamcnt's rcsolutions. This has bccn
difficult to achievc through thc Standing Ordcrs of the Houses of
Parliamcnt sincc thcy are rulcs for thc "orderly and cffcctivc discharge of
thc busincss of Parliamcnt", unlikc lcgislation which has a binding effect
on thosc to whom it applics. Although thc currcnt Standing Orders providc
for reporting on rcsolutions, vcry I'cw rcports arc cver submittcd on action
takcn on thc rcsolutions passcd by Parliamcnt.

Thc Bill will thcrclbrc cnsurc that fccdback on Parliamcnt's
rcsolutions and rcports is not only givcn but givcn in a timcly manner as

dclays or lailurc to subrnit rcports undcrminc thc ability of Parliamcnt to
undcrtakc its ovcrsight mandatc.

Thc Ilill providcs a structurcd mcchanism through which thc
Ilxccutivc and thc indcpcndcnt commissions and officcs arc required to
givc grcatcr considcration to thc issucs raiscd and thc rccommcndations
madc by Parliamcnt.

Thc llill I'urthcr amcnds scction 7 ol'thc Parliamcntary Powcrs and
I']rivilcgcs Act to comply rvith thc dccision of thc IIigh Court (Justice J.M.
Mativo) in Apollo Mboya v Attorncy Gcncral & 2 othcrs (2018). Thc
IIigh Court dcclarcd thc provision unconstitutional to thc cxtcnt that it
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rcstricts scrvicc of Civil Proccss to thc staff working in Parliamcnt, among
thcm lcgal olficcrs aulhorizcd to rcccivc scrvicc on bchalf of Parliamcnt.

Thc Bill Iurther delctcs scction I I ol' thc Parliamcntary Powers and
Privilcgcs Act to comply with thc samc High Court dccision. The High
Court dcclared thc provision an oustcr clause and dctcrmined that oustcr
clauscs arc antithctical to a just socicty. It found that oustcr clauses offcnd
thc constitutional principlc of thc rulc ol'law bccitusc an aggricvcd citizcn
is dcnicd thc possibility of acccss to thc courts to challcngc thc dccision
affccting thcm. In this rcspcct, thc provision was dcclarcd an oustcr clause
and therefore unconstitutional in its cntircty.

Statement on the delegation of lcgislativc powers and limitation of
fundamcntal rights and frccdoms

Thc Bill docs not limit fundamcntal rights and liccdoms ncither docs
it dclcgatc any lcgislativc powcr.

Statemcnt on how the Bill conccrns county govcrnmcnts

This Bill provides for a structurcd mcchanism through which
Parliament is able to rcccivc rcports from thc Ilxccutivc, constitutional
commissions and indcpcndcnt of iccs and on its rcsolutitlns. Thcsc rcports
cnablc Parliamcnt to hold thc rclcvant ol'l'iccs itccountablc on various
mattcrs, including mattcrs touching on thc l'unctions and powcrs of county
govcrnmcnts and to rcquirc thcse officcs to givc rcgard to input given by
Parliamcnt.

Furthcr, thc Bill is in linc with Articlcs 153(a)(b) and254(2) of thc
Constitution which rcquircs thc Ilxccutivc, constitutional commissions and

indcpcndcnt officcs to rcport to both Ilouscs ol'Parliamcnt on mattcrs
lalling within their rcspcctivc jurisdictions. This is ncccssary for the
Senate in thc cxercise of its mandatc undcr Articles 94 and 96 of the
Constitution.

Thc Bill thcrefore concerns county govcrnmcnts in tcrms of Article
I lO(l)(a) of thc Constitution as it affccts thc I'unctions and powcrs o[
county governmcnts sct out in thc Iiourth Schcdulc.

Statcment that the Ilill is not a monoy llill, within thc mcaning of
Article ll4 of the Constitution

This Bill is not a moncy Bill within the mcaning of Arriclc I l4 of thc
Constitution.

Datcd thc l2th Octobcr,2022.

DANSON BUYA MUNGATANA,
Senator.

I
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Scction 7 of No. 29 of 2017 which it is proposcd to amend-

7. Scrvicc of civil proccss

( I ) No proccss issucd by any court in Kcnya in the cxcrcisc ol its
civil jurisdiction shall bc scrvcd or cxccutcd-

(a) within thc precincts of Parliament while cither one or both
Ilouscs arc sitting: or

(b) through thc Spcakcr or any ol'l'iccr o[ Parliamcnt-

(i) unlcss it relatcs to a pcrson cmploycd within thc prccincts of
Parliamcnt or to thc attachmcnt of a mcmber's salary; or

(ii) if thc subject mattcr relatcs to a mcmbcr or membcrs
cxcrcising their pcrsonal dutics.

(2) Thc right ol'acccss to justicc undcr Articlc 48 ol'thc Constitution
shall bc limitcd as spccificd undcr this scction lbr thc purposcs of
facilitating thc conduct of business and thc affairs of Parliamcnt.

Scction 11 of No. 29 of 2017 which it is proposcd to dclcte-
I l. Procccdings not to bc qucstioncd in courts

No procccdings or dccision ol' Parliamcnt or thc Committce of
Powcrs and Privilcgcs acting in accordancc with this Act shall bc
qucstioncd in any court.
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REPUBLIC OF KENYA

THTRTEENTH PARLTAMENT ! FIRST SESSION

THE SENATE

At the sittlng of the Senate held on Thursday, 1" December, 2022,fie Bills llsted at the second column below

were introduced in the Senate by way of Flrst Reading and thereafter stood committed to the respective Standing

Committees indicated at the third column.

Pursuant to the provisions ofArticle Ll.8 ofthe Constitution and standing order 145(5) ofthe Senate Standing

Orders, the Committees now invite interested members of the public to submlt any representations that they may

have on the Bills by way of written memoranda.

The memoranda may be submitted to the Clerk ofthe Senate, P. O. Box 41842-00100, Nairobi: hand-delivered to

the Offlce of the Clerk of the Senate, Maln Parllament Buildlngs, Nalrobl or emailed to clerk.senate@Parliament.

go.ke and copied to the email addresses of the respective Committee indicated at the fourth column below; to be

recelved on or before Frlday,23'd December, 2022 at 5.00 p.m.

The Bills may be accessed on the Parliament website at h-ttp/ralww.p-a-rl!a-me[t-,99.ke1-!he,-:5enat-elt-ene!e--"-bllls-,

J.M. NYECENYE, CB5,

CTERK OF THE sENATE.

INVITATION FOR SUBMISSION OF MEMORANDA
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(Amendment) Bill (Senate

Bills No. 5 ot 2022)
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c) The Preservation of
Human Dignity and

Enforcement of Economic

and Social Rlghts Eill
(Senate Bills No. 7 of
2022)
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Justlce, Legal Affalrs and

Human Rights
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Apollo Mboya v Attorney General & 2 others [2018] eKLR

girc ENYA LAW
1\rr'r, I rJnl lillo1-:,lx:r r!; lnrf,'r:. knr:w:''11:'

RE,PUBLIC OI'KENYA

IN'I'III] III(;II COURT OI- KI.]NYA A'I'NAIROI}I, MII,IMANI LAW COURTS

CoNS'I'I'I'U'I'IONAI, & I I TJMAN III(;I I'I'S I)I VI SION

PE'r'r'r'roN No. 472 01.' 2017

MA'ITIiR Ot- AR'I'ICLES l, 2, 3, 4, 10, 93,94,95, 109(l)& (2), I15, I17, 159, 165(3), 2511,259 ANI) 260 OI,' 'l'IIl:,

CONS'I'I'I'TJ'I'ION

ANI)

IN'I'III], MA'I'T],R OI.'1'III] I'ARI,IAMI]NTARY POWH,RS AND PRIVII,T]GES (NO.29 OI.'20I7)

BU'r'W[]llN

A'l"l'ol{Nr,tY (;ENr,lrr^L... ...........RllsPoNl)llN'l'

ANI)

NA'r'roNAL Assr.lMIlr,y.................l''' IN'I'u,Rt:,s't'EI) PAR't'Y

'l'IIE sI.rNA'r'8.................................2*' IN'l'H'lll'ls'l'lll) I'}AII'l'Y

.tulx;MuN't'

is an Advocate of thc Iligh Court ol-Kcnya.

is thc honourablc Attomey Gencral oi the Rcpublic of Kcnya and thc Principal Govemment lcgal adviser

to Article 156 of thc Constitution.

and second Intcrcstcd Party is thc National Asscmbly and thc Scnatc which consists Parliamcnt as cstablishcd undcr

of the Constitution. Article 94 of the Constitution confcrs lcgislativc authority to Parliamcnt.'l'hc National Asscmbly

the people of thc Constitucncies and spccial intcrests in the National Asscmbly.fi]'fhc Scnate represents thc Counties,

to protect the interests of thc Counties and their govemments.[2]

VS

'I'he

2.

3

and
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'l'hc I'ctitioncr's case

4. l-he Petitioncr challcnges the Constitutionality of Sections 3, 7 and ll of the Parliamentary Powcrs and Privileges Actp]
(hereinafter rcfcrred to as thc Act) on grounds that the said provisions are inconsistent with and or contravcne the Constitution. Thc

I,etitioncr's assault on Scction 7 of thc act is prcmised on thc ground thut the section insulates legal o.//icer.s ctnd stcl// o./ Parliament

.fi'om service of'proces.s.from lhe Courts in Kenya exercising civil .jurisdiction; ond thul the section uttempts to permit scrvice oJ'

./breign court process within lhe precincts o/ Parliament to the exclu,sion oJ process o.f Courts in Kenyu.

5. Thc Pctitioncr challengcs Section I I of thc act on thc fbllowing grounds:-

a. 'l'he scction limits thc right to lirir adrninistrativc action and acccss to justicc guarantccd undcr Article 47 and 48 of thc

Constitution;

b.'[hc scction Iimits a right and fundamcntal freedom in the I]ill of Rights contrary to Article 24 of the Constitution.

c. The section attempts to confer non-cxistent privilegcs and immunitics on all staff of Parliamcnt from Court process thereby

elcvating thcm abovc thc law;

d. l'hc scction prevents scrvice of process issued by any Court in Kenya to the advocates working from within the precincts of
Parliament.

e. 'l'he section insulatcs thc proceedings or dccisions of Parliament including the cnactmcnt of laws and appointment of public
officcrs from scrutiny by thc Courts in Kcnya.

f. Thc section clcvatcs Parliamcnt bcyond scrutiny by thc Courts in Kcnya even when thcrc is a violation of thc Constitution or

infringcmcnt, denial or violation of rights guarantccd by the Constitution and thc law contrary to Articlc 23 of the Constitution to
hcar and dctcrminc applications for rcdrcss of a denial, violation or infringcment of, or thrcat to, a right or fundamental frcedom in

the Bill ol ltights in accordancc with Articlc 165 of the Constitution.

g.'l'he sec'lion ntukes Parliantcnl u house of secrels beysrrl ,1rn reach of lhe Constitution.

6. l'he Petitioncr challcnges section 3 of thc act on groun ds lhat the section conJbrs non-existent privileges and immunities to all
stafl d. Parliament, member.s o/ public and press who may be within the precincts o.f' Purliament ./rom Court processes thereby

elevating them above the lcm; and that it contravenes Article lI7 (2) o/ the Constittttion on Powers, Privileges and lmmunities of
Parliument, gremted to busine.ss of l'urliument, it.s Committees, lhe leaders o/ the Mclority and Minorily and Cfutirpersons and
Members ofCommiltees.

8. FIe also challengcs thc constitutionality of thc act on grounds that Parliamcnt failcd to conduct public consultations with all the

stakeholdcrs during thc proccss lcading to thc enactmcnt of thc act which ousts thc jurisdiction of Courts to question Parliamentary
proceedings or dccisions.

9. 'Ihc I'ctitioncr sccks thc lbllowing rclicfs liom this Court:-

i. A dcclaration bc madc that Scction 3,7 and ll of'Parliamcntary Powcrs and Privilcges Act (No.29 of 2017) arc inconsistent
with and contravcne thc Constitution ol'Kcnya, invalid, null and void bc struck off forthwith.

ii. A dcclaration that thc Parliamcntary Powers and I'rivilegcs Act (No. 29 of 2Ol7) is invalid on account of lack of pubtic

http ://www. ke nya I aw. org - P age 2/23

7. l'he Petitioncr also avcrs that the Prcsidcnt of the Rcpublic of Kenya abused his powers and mandate under Article 115 (l) of thc

Constitution by assenting to the act instead of referring it back to Parliament for reconsidcration of the impugned provisions which
are manifcstly unconstitutional.
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consultalion and a llawcd law-making proccss.

iii. Any other rcliefor such other ordcrs as this Ilonourable Court shall deem fit andjust to grant.

iv. Costs of this Pctition bc awardcd to thc I)ctitioncr

l'irst Recpondcnt's (irounds of Opposition

10. 'lhe Hon. Attomey Gcncral filcd grounds of opposition slating inter ulia:-

a. nfticlc I l7 (2) of thc Constitution providcs lbr thc powcrs, privilcgcs and immunitics of l)arliarncnt atrd conl'crs it with powcrs

to e n&ct laws that providc for ordcrly and ellbctive discharge of its business, powcrs, privilcgcs and immunitics of its committccs,

the lcader of the majority and minority partics, and chair persons of committees and mcmbcrs.

b. Sebtior 7 of the acr is borrowcd from thc bcst intcmational practice and aims at salcguarding thc principlc ol parliamcntary

inrmunity for Mcmbcrs ol'l)arlian.rcnt by protccting thcm lrom civil action whilc thcy arc in thc prccincts of Parlianrcnt.

c. Pa{liarncntary privilcgc is thc privilcge ol'a housc o1'Parliamcnt as a whole not thc individual mcmbcr and it's no morc than what

Parlidment necds to undcrtakc its mandatc.

d. Cqurts should bc slow is declaring lcgislation unconstitutional, and that until thc contrary is provcd, therc is a prcsumption of
consdtutionality of a starutc.

First Intcrcstcd I)arty's ltcplying Allidavit

ll.Michaelsialai,thc CtcrktothcNational AssemblysworetheReplyingAffidavitfilcdon2g'hNovcmber20lT.lleavcrs that

this Petidon is an affront to the lcgislativc rolc of Parliamcnt undcr Articles l(l),92,94,95,96 and t l7 of thc Constitution. I Ic also

avcrs thtt Articlc t17 o[ thc Constitution pcrmits Parliarncnt to cnact lcgislation to providc lor thc Powcrs, I)rivilegcs and

Immunitics of Parliamcnt, its Comrnittccs and Mcmbcrs and to makc provision rcgulating admittaucc to and conduct within thc

prccihcts of Parlianrcnt.

12. Mr. Sialai also avcrrcd that the Act was cnactcd in accordance with the Constitution, and that thc impugncd scctions arc

constitutional and givc cfl'ect to Articlc ll7 of thc Constitution. Irurthcr, he averrcd that scction 3 of the Act dcscribcs the precincts

of Parliamcnt to include othcr buildings that Parliamcnt may carry out its business; and, that thc dcscription is ncccssary to provide

for the hwcrs, Privilegcs and Imnrunitics of Parliamcrrt, its Committccs, thc Majority and Minority I']arty lcadcrs, Chairpcrsons

and Members of Comrnittccs and to makc provision rcgulating admittancc to and conduct within thc prccirtcts of I'arliamcnt. Ile
also Evencd that scction T limits scrvicc ol'civil processcs to membcrs and staff of Parliament whcn Parliament is in scssion, and

that darliamentary staff arc cmptoyed pursuant to Articles 127 and 128 of thc Constitution to scrve thc Membcrs of Parliamcnt atrd

to ensure Parliamcnt functions in an ordcrly and effcctivc manner.

13. Ife furthcr avcrrcd that allowing scrvicc ol'proccss whcu Parliaurcnt is in scssiot.t will al'lbct ordcrly couduct ol'busincss of
Parliamclt and its conrnrittccs, and, that scrvicc ol'proccss whcn Parliarncnt is in scssiotr is not pcrnriltcd. IIc also avcrrcd that

immunity providcd undcr Scction I I ol'thc n ct opcratcs as a safcguard to thc principlc o[' scparation ol- powcrs and thc sovcrcignty

of' Parliamcnt in that it prcvcnts othcr branchcs ol' govcrnrncnt, thc cxccutivc and thc judiciary Iiom calling into qucstitln or

inquifing into thc procccdings ol'thc tcgistature. Hc furthcr avcrrcd that Courts ought to relrain fiom judicial intcrfcrcnce in

I'}arlidmerrtary proccedings.[4]

l4 M..SialaialsoavcrrcdthatthcrcwassullicicntpublicparticipationpriortothccnactmcntofthcAct,andthatthcpublicwcrc
invitad to submit menroranda through advcrtisemcnts in thc tocal dailics. IIc dcposcd that thc Committcc rcccivcd rcprcscntations

from among othcrs, thc Mcdia Council of Kcnya, Dr. trred Matiangi, Cabinct Sccrctary for Inlormation and Communication, thc

Parliamefrtary Initiatives Network, a Mr. Njorogc Wawcru, a membcr of the Public and thc Kcnya Parliamcntary Joumalists

Association.
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15. IIe further averred that the Media Council of Kenya raised concems with regard to clauses 22 (4),27 (l) and 34 of the llill, the

Parliamentary Journalists Association rccomrncndcd dclction of clauses 21,34 and 35 of the Ilill, while thc Parliamentary Initiativcs
Nctwork raiscd issucs with clausc l0 ol'thc llill. I le avcrrcd that the Committee considercd thc proposals and madc its observations

in its rcport, and that thc act was propcrly passcd. IIc avcrrcd that thc orders sought violatc Articlc ll7 ofthe Constitution, the

principlc of scparation o1'powcrs, and that thc jurisdiction of this court can only bc invokcd in thc cvcnt of violation of thc

Constitution. I:urthcr, hc avcrrcd that thc I Iigh Court ought not to interfcrc with the intcrnal busincss of the lcgislaturc.fl] Lastly, hc

averrcd that thc Pctitioncr has not cstablishcd prove ofviolation ofthe Constitution.

Second Intcrestcd I)arty's lLcplying Alfidavit.

I6..tercmiah Nycngenyc, thc Clcrk to thc Scnate swore thc Rcplying Afl'idavit filcd on 20'h l)ccembcr2OlT.llis averments arc

similar to thosc ol'Mr. Sialai, namcly; the Petition is an alfront to Articles I (l),92,94,95,96 and ll7 of the Constitution; that
Article I l7 of thc Constitution grants power to Parliament to enact legislation to provide for its powers, Privileges and Immunities;
that legislativc authority is vcstcd in Parliament; that the impugned sections are constitutional. He also averred that scction 3

defincs thc precincts of Parliamcnt, whilc scction 7 only limits scrvice of civil processes to membcrs of stafl and that elfecting
scrvicc olCourt proccss whilc l)arliamcnt is in scssion will disrupt its busincss, and that thc immunity opcratcs as a safeguard to the

principlc o['scparation o['powcrs and thc sovcrcignty ol'Parlianrcnt. IIc furthcr avcrrcd that thcrc was sufficicnt Public participation
prior thc cnactmcnt ol'thc Act.

17. tJpon analyzing tlrc abovc lircts prcscntctl, I llnd that thrcc issucs lirll fbr dctcrn-rination, namcly:-

a. Whcthcr Scctions 3, 7 and I I ol'thc Act violatc any ol'thc provisions ol'1hc Constitution;

b. Whcthcr thc Prcsidcr.rt violatcd Articlc I l5 ol'thc Constitution;

c. Whcthcr thcrc was sulficient public participation prior to thc enactment of the Act

18. I)ctcrrnining thcsc issucs involvc intcrprcting various provisions of thc Constitution and thc impugncd sections. lt is imperative
that I outlinc principlcs oIstatutory and corrstitutional intcrprctationp] which wilt guidc mc in this dctcrmination.

Principlcs of Constitutional and Statutory lntcrprctation

19. Intcrprctation is thc proccss ol'attributing meaning to the words used in a document, bc it legislation. statutory instrument, or
contract having rcgard to thc contcxt provided by rcading thc particular provision or provisions in light ofthc document as a whole
and thc circumstanccs attcndant upon its coming into cxistcncc.

20. It is uscful to bcar in mind that Articlc 259 o[ the Constitution introduced a new approach to the intcrpretation of the

Constitution. It obligcs courts to promotc 'the spirit, purport, vetlues eud principles ct/ the Constittttion, advance the rule d Luw,

flumon Rights und./undumentul .freedoms in the Rill o/'Rights und contribute to good governunce, an approach has been described

as 'a mandatory constilutional canon ol'statutory and Constitutional interpretation'. 'l'hc Article imposcs a mandatory duty upon

everyone to adopt an intcrprctation that conlbrms to Article 259.

21. It is also an cstablishcd principlc of interpretation that Constitutional provisions must be construcd purposively and in a

contextual manner. Courts are constraincd by the language used. Courts may not impose a mcaning that the text is not rcasonably
capablc of bcaring. In othcr words, intcrprctation should not be "unduly strained."[7] It should avoid "cxcessive pcering at thc
language to bc intcrprctcd.[8]

22. "l'he Parlianrentary Powers and Privilcges Act,[t] having been enacted pursuant to Article ll7 of the Constitution, must be

understood purposively bccausc it is umbilically linkcd to the Constitution. It follows that we must scck to promote the spirit,
purport and objccts of the Constitution. Wc arc obliged to prcfer a gcncrous construction over a merely tcxtual or legalistic one in
ordcr to afford thc fullcst possiblc constitutional guarantces.
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23. Ih searching for thc purpose of the act, it is lcgitimatc to scck to idcntify the mischicf sought to be rcmcdied by the legislation. In

part, that is why it is helpful, whcre appropriate, to pay duc attention to the social and historical background of the lcgislation. We

arc obliged to undcrstand the provisions within thc contcxt olthc grid, if any, of rclatcd provisions and olthc Constitution as a

wholp. including thc undcrlying valucs of thc Constitutiou that nrust bc pronrotcd and protcctcd. Although thc tcxt is oftcn thc

starti[rg point of alty sratutory constructiolt, thc mcaning it bcars must pay duc rcgard to contcxt.'l'his is so cvctt whctr thc ordinary

mcaning of the provision to be construcd is clcar and uuambiguous.

I

24. Ifi construing thc impugned provisions, wc are obligcd not only to avoid an interprctation that clashes with the Constitutional

valuds, purposcs and principles but also to scck a mcaning of thc provisions that promotcs constitutional purposcs, values,

principlos,andwhichadvanccsrulcol'law,hurnanrights andlUrdan.rcntal lrccdomsinthcllill ol'Rights.Wcarcobligcdtopursuc
an interprctation that pcrmits developmcnt of'thc law and contributcs to good govcmarlcc. Wc arc obligcd to bc guidcd by thc

provlsions of Article 159 (e) which rcquircs us to promotc and protcct thc purposes and principlcs of thc Constitution.

25. It is ln elementary rule of constitutional construction that no one provision of the constitution is to bc segrcgated from the others

and 1o be considercd alone. All constitutional provisions bcaring upon a particular subjcct are to bc brought into vicw and

intcrpreted as to cffectuatc thc greatcr purpose of thc instrumcnt.U 0]

26.'l'he duty of a court in construir.rg statutcs is to seck an intcrprctation that promotcs thc objccts of thc principlcs and valucs of the

Consltitution and to avoid an intcrpretation that clashes thcrcwith. If any statutory provision, rcad in its contcxt, can rcasonably bc

cons{rued to have more than one meaning, thc court must prcfcr the meaning that bcst promotcs the spirit and purposes of the

Constitution and the valucs stipulated in Article 259.

27. Clouns havc on nurncrous occasions bccn callcd upon to bridgc thc gap bctwccn what thc law is and what it is intcndcd to bc.

Courts cannot in such circurnstanccs shirk liom thcir duty and rclirsc to lill thc gap. In pcrlbrming this duty thcy do not lbist upon

thc socicty thcir value judgmcnts.'l'hcy rcspcct and acccpt the prcvailing valucs, and do what is cxpcctcd olthcm. Courts will, on

thc other hand, fait in thcir duty ifthcy do not risc to thc occasion but approve hclplcssly ol-an intcrprctation ofa statutc, which is

ccrtaln to subvert thc societal goals and cndangcr thc public good.

28. It is bcyond argumcnt that the Lcgislaturc, afier cnacling statutcs bccomcs.flrclus ol/icio so lar as thosc statutes arc conccmcd.

It is not thc function of thc Lcgislaturc to intcrprct thc statutcs. Lcgislaturc cnacts statutcs and the Judgcs interprct them. Judgcs

cannft sry that they do not undcrstand a particular provision of an cnactmcnt. 'Ihcy havc to intcrprct in one way or another. They

cann$t remand or refcr back the matter to thc l,cgislaturc for intcrprctation. l'his led to the birth of principles of interprctation to find

out the rcal intcnt of thc Legislature. Superior Courts had to givc thc rules of interpretation to easc ambiguities, inconsistcncies,

contrpdictions or lacunas.'l'he rules of intcrprctation comc into play only whcre clarity or prccision in thc provisions of thc statute

are fdund missing.

29. 'l'hcre arc nulncrous rulcs of intcrprctiug a statutc, but, without dcmcat.ring thc otl.rcrs, thc most importatrt rulc is the rule dcaling

with phc statutes ptain tanguage. Thc starting point ol'intcrprcting a statutc is thc languagc itscll'. In thc abscucc o[an cxprcssed

legis{ative intcntion to thc contrary, the languagc must ordinarily bc takcn as conclusivc.

30. It is oot the duty of the Court eithcr to cnlargc thc scopc of thc legislation or thc intcntion of thc lcgislaturc whcn thc language of
thc plovision is plain and unambiguous. '[ hc Court canrrot rcwritc. rccast or rcframc thc lcgislatiorr lbr thc vcry good rcason that it

has nb powcr to lcgislatc. 'l'hc powcr to lcgislatc has not bccn conl'crrcd on thc courts. 'l'hc Court cannot add words to a statutc or

rcad wo(ds into it which arc not thcrc. Assuming thcrc is a dcl-cct or an omission in thc words uscd by the lcgislature thc court

cannot not go to its aid to corrcct or makc up thc dcficicncy. Courts dccidc what thc law is and not what it should be. l'he Court of
courqe adopts a construction which will carry out thc obvious intcntion of thc lcgislature but cannot not lcgislatc itself.

3 I . In construing a statutory provision thc first and thc fbrcmost rulc of construction is that of litcral constructiotr. All that the Court

has to scc at the vcry outsct is, what docs the provision say" Il thc provision is unan.rbiguous and if lrom that provisior.r thc

lcgislativc intcnt is clcar, tl'rc othcr rulcs of construction ol'statutcs nccd not bc callcd into aid.'l'hcy arc callcd into aid only whcn

thc ldgislative intcntion is not cle ar. But thc courts would not bc justificd in so straining the languagc of thc statutory provision as to

ascribe firc meaning which cannot be warrantcd by thc words cmployed by thc I-cgislaturc. Onc can confidcntly assumc that

Parliamqtt intends its legislation to bc intcrprcted in a mcaningful alld purposivc way giving clfcct to thc basic objcctives o1'thc

lcgislation.
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32. Articlc 2 of the Constitution proclaims thc Constitution to bc the supreme law of the country. Importantly, it declares that any
law or conduct inconsistcnt with it is invalid. 'l'he Constitution is underpinncd by a Bill of Rights that, according to Article 19, is
dcclarcd a comerstonc of our democracy.'l'hc Itill o1'Rights is an integral part of Kenya's dcmocratic statc and is the framework for
socia[, cconomic and cultural policics.

33. Whcn thc constitutionality of legislation or a provision in a statutc is challengcd, a court ought lirst to detcrminc whcthcr,
through "thc application of all lcgitimatc intcrprctivc aids,"[ I l]thc impugncd legislation or provision is capable of being read in a

manncr that is constitutionally compliant. I)iffcrcntly put, whcther a law is invalid is dctcrmincd by an objective enquiry into its
conibrmity with thc (--onstitution.I I 2]

34. It is usc(ul to rcstatc thc wcll-known gencral principlcs rclating to constitutional intcrprctation, which arc, in any event,

incontrovcrtiblc. 'l'hc /irrl principlc is that thc Constitution ol'a nation is not to be intcrprctcd likc an ordinary statute. In his
charactcristic cloqucnce, the late Mahomcd AJ dcscribcd the Constitution as 'a mirror reflccting thc national soul, thc idcntification
of the ideals and aspirations of a nation; thc articulation of thc valucs bonding its pcople and disciplining its govcmment'. The spirit
and tenor of thc Constitution must thcrcforc presidc and pcrmcatc thc proccss ofjudicial intcrpretation and judicial discrction.il3]ln
kccping with thc rcquircmcnt to allow thc constitutional spirit and tcnor to pcrmeate, thc Constitution must rlot bc interpreted in 'a
narrow, mcchanistic, rigid and artificial' manncr.il4llnstcad. constitutiona[ provisions are to bc 'broadly, liberally and purposivcly'
intcrprctcd so as to avoid what has bccn dcscribcd as thc 'austcrity ol'tabulatcd legalism.'U 5JIt is also truc to say that situations may
arise whcrc thc gencrous and purposivc intcrprctations do not coincidc.[6] In such instanccs, it was hctd that it may be necessary

for thc gcnerous to yicld to thc purposivc.UT] Secondly, in intcrpreting constitutional rights, closc scrutiny should bc given to thc
languagc of thc Constitution itself in asccrtaining the undcrlying mcaning and purpose of the provision in qucstion.I I 8]

35. Applying thc abovc principlcs, I now procccd to cxaminc thc issucs idcntillcd abovc scqucntially

a. Whcthcr Scctions 3,7 and ll of thc Act violate any of thc provisions of thc Constitution.

36. 'l'he Pctitioncr rcprcsented himsclf in this Pctition instructcd by Apollo & Co Advocates. IIe submitted that the import of section

7 of thc act is that Parliamcntary staff including advocatcs working thcrcin cannot be served with court proccss issued by any Court
in Kcnya in cxcrcise ol its civil jurisdiction cvcn if thc process docs not relate to busincss or proceedings of Parliamcnt. He

submittcd that hc act unduly [imits lrccdonr of'cxprcssion.

37. Iie urgcd thc court to consider thc el'fcct and purposc ol thc actfl9l which hc argucd is to grant a blanket immunity and

contravcncs constitutional powcrs ofthejudiciary by insutating legal officers and staffolParliament from scrvice ofcourt processes

from Kcnyan courts and permitting scrvicc of foreign court proccss within the prccincts of Parliamcnt. IIc argued that scction 7
grants unlbttcrcd liccnsc to Parliamcnt to makc dccisions that cannot bc challcngcd in a Court of law cvcn if such decisions or
procccdings violatc constitutional provisions.

38. Ile submittcd that scction lI limits the right to fair administrativc action,[2O] the right to access to justice,[21] and limits rights
in thc Ilill of Rights contrary to Article 24 of thc Constitution. IIe added that the section confcrs non-cxistcnt privileges and

immunitics to all staff of Parliamcnt thcreby clcvating thcm abovc thc law. Hc also submitted that thc act insulatcs the proccedings
or dccisions oll)arlianrcnt liorn scrutiny by thc Courts cvcn whcn thcrc is a violation of thc Constitution.

39. IIc dcscribcd scction 3 olthc act as unconstitutional to thc cxtcnt that it confers non-existent privilcgc and immunities to all
stall'olParliarrcnt, mcmbcrs of the public and prcss who nray bc within thc prccincts of parliamcnt and that it contravenes Article
ll7 (2) of thc Constitution.

40. Hc argucd that thc threc provisions arc unconstitutional to thc cxtcnt that they limit rights confcrrcd by Article 22 of the
Constitution, and that thc sections violate thc suprcmacy of thc Constitution.

41. Counscl lbr thc Ilonorablc Attorncy Gcncral submittcd that thc act was enactcd to give clfcct to Articlc Il7(2) o1 the

Constitution. IIc argucd that section 3 ol'thc act dcscribcs thc precincts ofParliament, hence, the scction is not unconstitutional.
I'urthcr, hc argucd that Parliamcnt has powcrs to rcstrict those cntcring its precincts.[22]
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42. I{e s:bmitted that scction 7 seeks to givc effcct to thc principlc of Parliamcntary Immunity that scrvcs to rcduce the possibility

of presling a Mcmbcr of Parliamcnt to changc his or hcr votc for fcar of pcrsccution and or unwarrantcd sanctions against his

pcrson. Hc argucd that thc MPs arc thcrcforc protcctcd liom civil action whilst in thc housc, which is in linc with intcnrational

practicet, and that thc irnmunity protccts thcm against civil liability lor actions dotrc or statcmcnts madc in thc coursc ol thcir
lcgisfative duties, and that thc provision was enactcd in good faith.

43.llesubmittedthatscctionllisgearedatcnsuringthat theactionsofParliamentmadeingoodfaithandarcnotquestionedsincc
they ere enacted aftcr bcing agrecd upon by thc elccted rcprcscntatives, and that Parliament was within its matrdate in cnacting thc

said provision.

44. Submissions by counscls for both interestcd Partics arc identical. Iloth submitted that this Pctition is an affront to Articles l(l),
92,9(,95 and 96 of the Constitution. Iloth argued that thc impugncd provisions cnjoy a prcsumption of constitutionality until it is
rcbuttedrl23] and tojustify unconstitutionality, thcrc must be a clear and uncquivocal breach ofthe constitution, not a doubtful and

argumertative onc. Irurther, they argued that thc test of establishing the constitutionality of a statutc was set out in lnstitute of
Social Accountability & Another vs Nqtionul lssembly & 4 Others.l24) 'l'hcy also argucd that thc Pctitioncr had not pleadcd thc

provisions ofthe Constitution allcgcd to havc bccn violatcd.

45. Drawing a comparison from Singapore,'l'anz,ania and Seychellcs whcrc similar provisions exist, thcy argucd that scction 7 limits

scrvipe of civil process to membcrs and staff of Parliament when Parliamcnt is in session, which, if altowed, will disrupt the orderly

condirct of its procccdings.

46. 'l'hcy also submittcd that thc immunity accordcd by thc impugncd provisious scrvcs to furthcr thc doctrinc ol scparation ol'
powqrs[25] and statcd that Parliamcntary Powcrs and Privilcgc only cover both dcbatcs in thc housc and actions that allow

...b".s to participatc in thc busincss of thc housc. 'l'hcy urgcd thc Court to cotrsidcr the purposc and cfllcct of thc provision.

47. As stated above, counsels for the intercsted Partics drew a comparison from Singapore,Tanzania and Scychclles arguing that

similar provisions as thosc undcr challengc in this Pctition exist. I havc also considcrcd forcign dccisions in this determination.

Irorcign jurisprudence is olvaluc becausc it shows how courts in othcr jurisdictions havc dcalt with the issucs that confront us in this

mattcr. At the same tirnc, it is inrportant to apprcciatc that forcign casc law and statutory provisions will not always provide a sa['c

guidc for the intcrprctation of our Constitution. 'l'hc countrics citcd havc not bccn shown to havc a constitutions similar to ours. Our

Cons[itution has corrcctly bccn describcd as highty transformative and progrcssivc and a complctc dcparture from our previous

constlitutional dispensation.

48. MorC important, whcn dcvcloping ourjurisprudcncc in mattcrs that involvc constitutional rights and statutory intcrpretatiotr, as

thc piesont casc, we must cxcrcise particular caution in relcrring to lbrcign jurisprudcncc[f$atrd sinrilar statutory provisions in

othcr cogntrics. We must dcvclop our common law in a manncr that promotcs thc valucs and principlcs cnshrincd in our

Constitulion.

49. Ilregrding the statutcs that cxisted prior to thc promulgation of thc 2010 Constitution, Section 7 (l) oil)art two of thc sixth

schcduleto the Constitution providcs thal- (l) "All luw in.fbrce immediulel.v be/bre the e//bctive dute continues in./brce und shall he

constraed with alterutions, ctduptations, quulificutions und exceplktns nece.\sdry to bring it inlo confbflnity wilh this conslittttion."

Sccondly, thc Constitution provided that Parliamcnt shall cnact lcgislations to givc cl'fcct to various provisions olthe Constitution.

One such lcgislation is thc act under challcngc which was cnactcd pursuant to Articlc l17 (2\ ol'thc Constitution.

50. One lhing is clear. All law must conform to the Constitutional edificc. It follows that the impugned scctions must not only mcet

the c$nsdtutional threshotd, but also thc proccss ofits cnactment must also conform to thc constitutional dictates.

5 I . Our Constitution givcs prominence to national valucs and principlcs of govcrnancc which includc human dignity, equity, social

**"!, iFclusivencss, cquality. human rig,hts and Rulc of law.[27] 'l'hc philosophy, valucs and thc structurcs of thc prcvious

Consiitufion had to give way to those of thc ncw constitutional ordcr which includcd cnactmcnt of ncw lcgislations, the realignmcnt

of the brfeaucracy and management of institutions and the rallying of thc national consciousness to thc ncw dawn.[28] Courts are

accountable to the Constitution and thc law which thcy must apply honcstly, indcpendently and with integrity. Courts havc a

Constitutional duty to point out laws which are not consistcnt with thc Constitution and to strikc thcm down whcrc thc

circumstanccs so demand.
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52. Scction 7 of thc act providcs that "No proces,\ issued b.y any Courl in Kenyu in the exercise o./ its civil jurisdiction sfuill be

served or executed- (a) within the precincts o/ Parliament while either one or both Ilouses are sitting; or (b) through the Speaker or
ony o/licer of Parliament-(i) unless it relutes to u person emplol,ed within the precincls o./'Parliament or attochrnent o.f a member's

saluty; or (ii) i/' the subiecl ntattcr relate.s to u member or members exert'ising lheir personal clutics. Sub-scction (2) thcrcof

tltc purposes o./.lLtc'ilituting the conduc't o.f business und lhc c1l/dirs o./ Purlktntent."

53. Section 11 of thc act provides lhal "No proceedings or decision of Parliament or lhe Committee o/'Powers and Privileges acting
in accordance with this Act shull be questioned in any court."

54. 'l'he Act dcfines procccdings as'.- (a) ull things said, done or writlen b.v u Memher or by uny o.//icer o/ eilher House o.f

Purliumenl or by uny pcrson ordered or ntthorized to ottend befbre such llou.sc or its tttmmittees, in or in lhe presence ol such

I louse or its committees and in the course of'ct sitting./br the purpose o.f lransacting the business o/ the llou"^e or its commiltees; antl
(b) ull things suid, done or written between Members or between Members and o.fficers o.f'either l{ouse oJ Parliament for the

purpose o./ enabling any Member or any such o./licer to cdrty out his or her./ilnctions.

55. Onc of'thc purposcs ol'law is to rcgulatc and guidc rclations in a socicty. Onc ol'thc ways it docs so is by providing rcmedics
and lacilitating acccss to cou(s arrd othcr.fbro lilr thc scttluncnt ol'disputcs. As suprcnrc law, thc Constitution protects basic rights

including thc right to acccss courts.[29] In our constitutional dispcnsation, cvcryonc is guarantccd acccss to a competent court to
havc thcir dispute rcsolvcd by the application ol'law and dccided in a fair manncr.

56. Acccss to courts is fundamcntally important to our dcmocratic order. It is not only a comerstone of thc dcmocratic architecture
but also a vchicle through which thc protcction olthc Constitution itsclfmay bc achicvcd. It also facilitatcs an ordcrly resolution of
disputcs so as to do justicc bctwccn individuals and bctwccn privatc partics and thc Statc. Our courts arc mandated to review the

cxcrcisc ol'any powcr by Statc li.rnctionarics, from thc lowcst to thc highcst ranking olllcials. Legislation based on the Constitution
is supposed to concrctizc and cnhance the protection of thcsc rights, amongst others, by providing lbr the speedy resolution of
disputes.

57. Articlc I of thc Constitution providcs that thc sovcrcign powcr bclongs to thc pcoplc of Kcnya and shall bc cxcrcised only in
accordancc with thc Constitution. It llrthcr providcs that thc pcoplc of Kcnya may cxcrcisc thcir sovcrcign will eithcr directly or
indircctly through thoir dcntocratically clcctcd rcprcscntativcs. Sovcrcign powcr undcr thc Constitution is dclcgatcd to Parliamcnt

and thc lcgislativc asscmblics in thc County govcrnmcnts, the national exccutivc and thc Judiciary and indepcndcnt -l'ribunals.

58. Articlc 2 (l) dcclarcs that thc Constitution binds all pcrsons and all State organs at all levels ofgovcrnment. It further decrees

that no pcrson may claim or cxcrcisc Statc authority exccpt as authorizcd undcr thc Constitution.[30]Article 2(3) provides that thc
validity or lcgality of thc Constitution is not subjcct to challcngc by or beforc any Court of Statc organ. Consistent with thc

supremacy clausc, thc Constitution dcclarcs that any law that is inconsistcnt with thc constitution is void to the extcnt of thc
inconsistency. It also dcclarcs gcneral rulcs ofintcrnational law, treatics and convcntions ratificd by Kcnya shall form part ofthc
law of Kcnya.

59. In a rcccnt dccisionl,lfll obscrvcd that "our Con.stitution is highly valued./br il.s ctrticulation. Such astule drufting is the /'act that
the Constinlion give.s prominenc'e to neilional vulues und principles of-governance which include human dignitlt. equit)t. .tocial
jliitg inclusiveness. equuli+,. humun rights and Rule qflorv."[32] Rulc o1'Law includcs the right to approach the Court.'Ihe right
to approach the Court is amplificd by Articlcs 22 and23 ol'thc Constitution. Articlc 48 of the Constitution guarantees the right to

acccss justice, while Articlc 258 grants evcry pcrson the right to institute court procccdings claiming that thc Constitution has bccn

contravcncd or is threatened with contravention.

60. Section lt of thc act nceds to bc cxamined in light of thc provisions guarantccing the Rule of I-aw, thc Right to Access justice,

thc Right to approach thc Court, and thc valucs undcrlying thc Ilill of Rights, thc Suprcmacy of thc Constitutional and its binding
naturc. ln thc words ol'the l-J.S. Suprcmc Court in U.S. vs Rutlerf)))thc duty of thc Court when thc constitutionality of a statutory
provision is challengcd, "i.s to lult thc Arlicle o./ the Con.;titution which is invokecl beside the stcttute u,hich is challenged and to
clecide whether lhe lattcr squures w,ith the.fbrmer. " A rcading of Scction I I of thc act lcaves no doubts that it ousts the jurisdiction
of thc Court to cntcrtain cascs challcnging dccisions of Parliamcnt or Committcc of Powers and Privilcgcs. A literal interpretation
of thc phrasc "decisions of Parliamcnt or Committcc of Powcrs" leavcs no doubt that the phrase is wide enough to cover any
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dccislont made by Parliament, lcgislation, decisions made by thc Committce of Powcrs in exercisc ol its quasi-judicial mandatc.

Such dceisions or legislation may havc lar rcaching implications on thc citizcns including al'fbcting thc citizcns constitutionally

guarantecd rights.

61. Phrtiamentary dccisions may affcct the way the Country is govcmcd and or affect the Citizcns rights. Parliament also pcrforms

an impottant oversight role. Decisions made by Parliamentary Committces can have serious impacts on citizens fundament rights

and fJeedoms. The import of section 7 is that Parliamcntary dccisions have becn put out of rcach of Court scrutiny. 'l'he provision

ialls frn&r the category of what is dcscribcd as "oustcr clauscs."An ouster clausc or privativc clausc is, in countrics with common

law tegal systcms, a clausc or provision inctudcd in a piccc of legislation by a legislative body to cxcludc judiQialrwiew of acts and

decisionS of the executive by stripping thc courts of thcir supcrvisory judicial function. According to thc doctrinc of thc separation

of pqwets, one of the important functions of the judlcjary is to kcep thc othcr organs of thc Statc in chcck by cnsuring that thcir
actiohs gompty with the law, including, whcrc applicable, the constitution. C)ustcr clauscs prcvcnt courts from carrying out this

consditutional function.

62. Ip the tJnitcd Kingdom, thc cl-fcctivcncss of total oustcr clauscs is Iairly limitcd. In thc casc ol Anisminic Ltd. vs. Foreign

Comheniation Commiftee,lf,4] thc IIouse of Lords hcld that oustcr clauscs cannot prcvcnt thc courts lrom cxamining an exccutivc

dccision that, due to an crror of law, is a nullity.

63. The High Court of Australia has held that the Constitution of Australia rcstricts the ability of lcgislatures to insulate

administrative tribunals from judicial rcvicw using oustcr clauses. Similarly, in India oustcr clauscs arc almost always inelfcctivc
bccausc judicial revicw is rcgardcd as part of thc basic structure of thc Constitution that caunot bc cxcludcd. 'l'hc position in

Singaporc is unclcar. 'l-hc Chief Justice of Singapore, Chan Sek Keong, suggcslcd in a 20 l0 lcclurc that oustcr clauscs rnay bc

incoqsislcnt with Articlc 93 ot'thcir Constitution, which vcsts judicial powcr in thc courts, and may thus bc void.
L

64. Under both constitutional and administrative law, thc courts posscss supcrvisory jurisdiction over thc cxcrcise of exccutivc

pow(r and also has power to dctcrmine constitutionality of lcgislation and dccisions madc by Parliamcnt. Whcn carrying out iurliqial
review of administrative action, thc court scrutinizcs the lcgality and not thc substantivc mcrits of an act, or dccision made by a

public authority undcr thc thrcc broad hcadings of illegality, irrutionulitt'and procedurctl impntprietv. In jurisdictions which havc

written oonstitutions likc ours, thc courts also assess the constitutionality of legislation, cxccutivc actions and govcrnmcntal policy.
'l'hcreforr, part of the role of thc judiciary is to ensure that public authorities act tawlully and to scrvc as a chcck and balancc on thc

govcpnmcnt's power.

65. Articlc 165 (3) (d) ol thc Constitution vcsts the lligh Court with jurisdiction to hcar any qucstion rcspccting thc intcrpretation of
thc Conetitution including thc dctcrmination of-'l.he question whcthcr any law is itrcortsistcnt with or in contravention of this

Constitution; 1'hc question whcthcr anything said to bc donc undcr thc authority of thc Constitution or ol any law is inconsistcnt

with, or in contravention ol', tl"rc Constitution; Any mattcr rclating to constitutional powcrs ol' statc orgatrs itt respcct of county

govcmmcnts and any matter rclating to thc constitutional relationship bctwccn thc two lcvcls of govcnlmcnts.

66. Articlc 165 (6) providcs that "'l'hc Iligh Court has supervisory jurisdiction ovcr the subordinatc courts and ovcr any pcrson

hody or Buthority cxercising a judicial or quasi-judicial function." I)arliamcntary Conrmittccs do cxcrcisc quasi-judicial functions.

67. Counscls for thc Intcrcstcd Partics argucd that section 7 limits scrvicc ol-civiI proccss to mcntbcrs and staffol'I'arliamcut whcn

Parliarnent is in session, which, il'atlowcd, thcy argucd, will disrupt thc ordcrly conduct of its procccdings.'l'hcy also argucd that

thc immunity accordcd by thc impugncd provisions scrvcs to furthcr the doctritrc of scparation of powcrs.[35] 'l'hcy also argucd that

Parliarnentary Powcrs and Privilegc only covcr both debates in thc housc and actions that allow mcmbcrs to participatc in the

busiriess of the house.

68. Ily 6r, the most important right accordcd to Mcmbcrs ol'thc IIousc is thc cxercisc of lrccdom ol'spccch in parliamentary

proccedings. ltris right becn dcscribcd as - " a.filndamentul righl wilhou! which they would be humpered in the pe(brmance of their

dutiep. Ilpermits them lo speuk in the llou.se v,ithotrt inhibition, lo re.fer lo an), matler or express any opinbn as they seefit, lo say

what they/bel needs to be said in lhe-/ilrtherance olthe national interest and the aspireilions o-/'their conslituenls."136l

69. flar[amentary privilege is a legal immunity enjoycd by mcmbcrs ol I)arliamcnt, in which legislattlrs arc grantcd protection

agairfst oivil or criminal liability for actions donc or statcmcnts madc in thc coursc of thcir lcgislative dutics.
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70. 'l'hc Supremc Court of Canada has prcviously dcalt with the question of parliamentary privilcge in New Brunswick Broadcasting

Co. vs. Nova Scotia (Speaker o,/'the llouse oJ'Assembh)). In that case, thc Court made these observations about parliamentary

privilcgc:-

"l)rivilcgc" in this context dcnotcs thc lcgal cxcmption from somc duty, burdcn, attcndancc or liability to which others are subject. It
has long bccn acccptcd that in ordcr to pcrlbrm thcir functions, lcgislativc bodics rcquirc ccrtain privilcgcs rclating to thc conduct of
thcir busincss. It has also long bccn acccptcd that thcse privilcges must bc hcld absolutcly and constitutionally if they arc to bc

ef-lective; thc legislative branch ol- our govcmment must enjoy a ccrtain autonomy which even thc Crown and the courts cannot

touch.

'l'hc privilcgcs attaching to colonial lcgislaturcs arosc from common law. Modcllcd on thc Ilritish Parliamcnt, thcy wcre decmcd to

posscss such powcrs and authority as arc ncccssarily incidcntal to thcir propcr fur.rctioning. 'l.hcsc privilcgcs wcrc govcmed by thc

principlc olncccssity rathcr than by historical incidcnt, and thus may not cxactly rcplicatc thc powcrs and privilcgcs found in thc

[Jnitcd Kingdom."

71. Parliamentary immunity is dcsigned to ensure the proper operation of Parliament; It confers specific rights and privileges to

mcmbcrs of parliament, most importantty thc privilege of frecdom of spccch. Indced, freedom of exprcssion is the working tool of
Mcmbcrs of Parliament which cnablcs thcm to do thcir job as rcprcscntativcs of thc pcoplc, lcgislating, adopting the budget and

ovcrsccing thc activitics ofthc govcnrmcnt. II'thcy cannot spcak out, criticizc thc govcmmcnt and invcstigatc and dcnounce abuscs

bccausc thcy l'car rcprisals by thc cxccutivc branch or othcr powcrful actors, they cannot live up to thcir rolc. I:rcedom of spccch

cnablcs them to raise qucstions al'fccting thc public good whioh might be difficult to voice elscwhcrc owing to the possibility of
court action. 'l'hcy require immunity to Iiccly express themsclvcs without obstruction and without fcar of prosecution or harassment

of any kind.

72. An individual Mcmbcrs takcs part in procccdings usually by spccch, but also by various rccognizcd kinds ol'lbrmal action, such

as voting, giving noticc ol'a motion. ctc; or prcscnting a pctitiou or a rcport liom a Comn-rittcc, most ol'such actions being timc-
saving substitutes for speaking. Olficcrs of the I Iousc take part in its procccdings principally by carrying out its ordcrs, gencral or
particular. Strangcrs can also takc part in thc proccedings of the IIousc, c.g. by giving cvidcnce bcforc one of its committees, or by
presenting pctitions for or against privatc bills. While taking part in thc proceedings of the Ilouse, Membcrs,officers and strangers

arc protccted by the same sanction as that by which freedom ofspccch is protected, namely, that they cannot be called to account for
thcir actions by any authority other than thc IIousc itsclf.

73. Parliamcntary immunity is not an individual privilcgc grantcd to mcmbcrs ol'parliamcnt for thcir pcrsonal bcnefit, but rather a

privilcgc Ibr thc benefit of the pcoplc and the institution which rcpresents thcm, Parliamcnt. Parliamcntary immunity ensures that
Parliamcnt can fulfill its tasks and function without obstruction ltom any quarter. Obviously, a Parliamcnt can only work insofar as

its membcrs are liee to carry out thcir mandate. Immunity is thcrcforc a prerequisite for ensuring that a Parliament can indeed

Itnction as an indcpendcnt institution and vindicate its own authority and dignity.

74.'l'hc hard corc of thc privilcgc ol'liccdorn of'spccch is indisputably constitutcd by statcmcnts madc liom thc floor of the Housc

or in committecs, bills or proposcd rcsolutions and motions, writtcn and oral qucstions, interpcllations, rcports made at the requcst

ofParliamcnt, and votcs cast. 'l'hcsc arc protected by the absolute privilegc offreedom ofspeech, as are gcnerally documents which
are ancillary to thosc matters, such as drafts ofquestions or notcs. As statcd earlicr, absolute privilcgc means that such statements or
acts cannot be challengcd in court. Mcmbcrs of Parliament cannot thcrefore bc sued for defamatory statcments they make nor for
statemcnts that would othcrwisc constitutc a criminal oflence.

75.'l'hc forcgoing paragraphs summarizc thc naturc and purposc ol'Parliamcntary immunity. A rcading of scction ll leaves no

doubt that it covers more than the immunity discussed in the above paragraphs. It bars any person from challenging in Court
dccisions madc by Parliament or it committees. The provision does not specify the nature of the decisions. It does not refer to
immunity in the performancc of their Parliamentary duties. It seeks to shield their decisions from court scrutiny. It is an ouster or
finality clause which restricts or climinatcs Judicial Review. In our constitutional dispcnsation, it is not Parliament, or the executive
or thc Judiciary that are Supremc, but thc Constitution.

76. 'l'raditionally, the courts havc intcrprctcd provisions ousting the jurisdiction of Courts narrowly, that is to mcan that, thc
dccision is still subjcct to judicial rcvicw. In othcr words, thc decision under attack may bc final on thc l'acts but it is not to bc
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rcgardcd as llnal on thc law. I)cnning I-.J. put is bcttcr whcn hc statcd that:-'7. find il vcn, x'e ll settled thut the remedv b.v ccrtiorari i.s

nevel to be luken uwot'by anv stctlille excepl b1' thc ntost c'leur und explic'it rtrtrds'"1371

77. d legislation can be nultiflcd for being unconstitutional or on grounds that thc proccss lcading to its enactmcnt was

uncoilstitutionat. A dccision rcndcrcd by a Parliamentary Committcc in thc cxcrcisc of its quasi-judicial functions can bc quashcd

lor an being ultru vires, an error of luw, unreasonuble, illegul, arhitrttry or.fbr violating the llill o/ llights.l3S) 'l'hat is thc mandatc

and sacred duty ofthc Court.

78. In a lecture in I 994, Lord Woolf, in thc contcxt ol'a discussion about oustcr clauscs, said that thcrc may bc situations in which

the court5, in uphotding the rulc of law, may have to "tolte a slund". In thosc circumstanccs, hc said, thcrc werc somc "advantages in

makir,tg il clear that ultimately there are even limits on the supremacy o/'Purliament which it is the courts' inalienuble responsibility

to idqntify and uphold". The rationalc bchind this rcasoning is that oustcr clauses offcnd thc constitutional principlc of the rule of
law because an aggrieved citizen is dcnicd the possibility ofacccss to thc courts to challengc thc dccision affccting hirn.

79. I( is hardly surprising that thc rulc of law should wcigh morc hcavily on thc constilutional scalcs today than it did in Professor

Dice|'s limcs. I)cmocracy must bc dcfincd as much by what govcmmcnts should bc pcrmittcd to do in thc name of thc people, as

what thry should bc preventcd from doing in thc nanre of human rights. It is no longcr scl[cvidcnt, thereforc, that courts would

incvitably concedc Parliamcnt's right to ridc roughshod ovcr fundamcntal rights and the newly discovercd constitutional principlcs.

And thc issue that nrost likcly provokcs the Court's rcjcction of ouster clauscs is that such clauses arc an attack to the

Constitutionally guarantced right to Acccss the Courts, it is also an attack on thc Courts' cotrstitutional duty to hcar cascs citing

violation ol' Rights and to dctcrminc constitutionality ol- lcgislations and to dctcrrninc thc lcgality of dccisions nradc. 'l-hat is a

constitutional mandatc thc Court should ficrccly protcct.

80. Pfrlianrcnt should bc cautious about upsctting that balance by undcrcutting thc constitutional powcr ofthc high court to rcvicw

Constitutionality of lcgislations and dccisions rcndcrcd by Parliamentary Conrmittces.'l'hc IIigh Court is ctrtrustcd under Article

165(2)(d) with thc mandatc of hcaring any qucstion rcspccting the intcrprctation of thc Constitution including thc dctcrmination of
the questions whcthcr anything said to bc donc undcr thc authority of thc Constitution or ol'any law is inconsistcnt with, or irr

contravention ol, thc Constitution.

81.'Ihe Suprcme Court of India{3$ addrcssing thc question of oustcr clauscs in cases involving fundamental rights statcd that an

oustgr clausc, no mattcr whcrc placcd, is wholly inclfcctivc against the inliingcmcnt of constitutional or natural justicc rights. It is

my flnding that scction 7 flics on thc facc olArticlcs 165(2Xd), 48,22,24,258,1,2,3,10, l9 of thc Constitution.

82. Similarly, to thc cxtcnt that scction I I rcstricts scrvicc ol'Civil Proccss to thc stafl'working iu Parliamcnt among thcm lcgal

officprs, then, thc samc is a violation of Articlc 48 ot'thc Constitution. Court proccsses arc not scrvcd insidc Parliament in thc

courJe of Parliamenrary procecdings but to its olficcrs or advocatcs authorizcd to acccpt scrvicc. 'l'hus, thc argument that the

provision is mcant to protect disruption of proceedings cannot be stand nor can it be justificd. It is my view that the justification

givcn fof thc infringcntent of Article 48 of the Constitution docs not mcct thc A,rticle 24 analysis tcst. It has not bccn shown that thc

limithtifi is rcasonable and justifiabtc in an opcn and dcmocratic socicty bascd otr human dignity, cquality and liccdonr, taking into

account all relcvant factors, including thc naturc ol'thc right or lundamcntal ficcdorl, thc irnporlancc ol thc purposc of thc

limitatiqr, the naturc and extcnt of thc timitation, thc nccd to cnsurc that thc cnjoymcnt of rights and lundamcntal lrccdorns by any

indiyidual docs not prcjudicc thc rights and fundamcntal lrccdoms of othcrs and thc rclatiorr bctween thc limitation and its purposc

and r]vhether thcre arc lcss rcstrictivc mcans 10 achicvc thc purpose .

83. Section 3 dcscribes thc precincts ofParliamcnt. It providcs that "thc prccincts ofParliamcnt shall comprise thc arca oIland and

every building or part of a building undcr l'arliamcnt's control including (a) thc chambcrs in which thc procccdings of Parliamcnt

are conductcd including thc gallcrics and lobbics of thc chambcrs; (b) all thc parts of thc buildings in which the chambers are

situated including the cntranccs, forccourts, yards, gardcns, cnclosurcs or opcu spaccs appurtcnaltt thcreto; (c) committce rooms and

othcq mceting placcs providcd or uscd lor Parliarncnt's purposes; (d) thc oflices of Parlianrcnt including the placcs within such

offices that are providcd for thc usc of mcn.rbcrs, mcmbcrs of staff, membcrs of the public and the prcss; (e) places providcd for thc

use or accommodation of thc mcmbcrs, mcmbcrs of thc public and rcprcscntativcs of thc prcss used in conncction with the

proceedings of Parliamcnt or its cornmittccs; (f) all othcr buildings or parts of a building providcd or uscd in cotrncction with thc

procecdings of Parliament or its comnrittccs whilc so uscd by Parliamcnt including such prcmiscs as may bc lcascd by I'arliamcnt;

and (g) such othcr arcas as thc Spcakcr may dcsignatc, in writing, lor thc purposc of parlianrcntary busincss. Sub-scction (2)

providcs that "Whcrc Parliamcnt or a committcc convcncs outsidc thc prcmiscs ordinarily uscd lbr its sittings, this Act shall apply as
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il'thc prcmiscs whcrc [)arliamcnt or thc committcc is sitting wcrc within thc prccincts ol- Parliamcnt."

84. A clear rcading of section 3 leavcs no doubt that it merely dcfines the precincts ofParliamcnt. l'here is nothing unconstitutional
in the said section.

85. Ilowcvcr, it is my finding that Scctions 7 and ll discussed abovc do not and cannot pass thc constitutional mustcr and arc

inconsistcnt with Articlcs 1,2,3, 10, 19,20,21(l),22,23,24,48,50,93 (2),94 (4), 159, and 258 of their Constitution. In our
constitutional dispcnsation, Judiciat rcvicw is part ofthc basic structure ofthc Constitution that cannot be excluded.

86. In our constitution dispcnsation, thc court is mandatcd to assess the constitutionality of legislation, exccutivc actions and

govcnrmcntal policy. 'l'hcrcforc, part of thc rolc of thc judiciary is to ensurc that public authoritics act lawfully and to scrve as a

chcck and balancs on thc govcnrmcr.rt's powcr. In our constitutional dispcusation, it is not Parliamcnt, or thc cxccutivc or thc
Judiciary that arc Suprcmc, but thc Constitution.

87. It is my finding that ouster clauses oll'cnd the constitutional principle of the rulc of law because an aggrieved citizen is denicd
the possibility of acccss to the courts to challcnge the decision affccting him.[4Ql

b. Whcthcr lhc l'rcsidcnt violatcd Articlc I l5 of thc (lonstilulion.

88.'l'he Petitioncr argucd that thc Prcsident violated Articlc ll5 of the Constitution in that he ought to refer thc Itill back to
Parliament for re-consideration instcad ol'assenting to it.

89.'fhc Respondcnt's Counsel argucd that no evidcnce was tcndcrcd to show that that the Presidcnt violated Article 115 (l) ofthe
Constitution and that hc cxccutcd his Mandatc.

90. In a recent dccision of this Court,[4! I had occasion to discuss in detail Articlc ll5 of thc Constitution. Articlc 115 provides

that:-

(l) Within./burtccn days aftcr rcccipt ol'a Ilill, thc Prcsidcnt shall--

(a) asscnt to thc Ilill; or

(b) rcfer thc Ilill back to Parliamcnt lor rcconsidcration by Parliamcnt, noting any rcscrvations that thc Prcsident has conccrning the

Bill.

(2) If thc Prcsidcnt rcfcrs a Ilill back lbr rcconsidcration, Parliamcnt may, following the appropriate procedures under this Part -

(a) amend the Ilill in light of thc Prcsidcnt's rcscrvations; or

(b) pass thc llill a sccond time without amcndment.

(3) If Parliamcnt anrcnds thc Ililt f ully accommodating thc Prcsidcnt's rcscrvations, the appropriatc Speaker shall re-submit it to thc

Prcsidcnt lor asscnt.

(4) Parliamcnt, allcr considcring thc Prcsidcnt's resorvations, may pass the Ilill a sccond timc, without amendment, or with
amendmcnts that do not fully accommodatc the President's rcservations, by a votc supportcd-

(a) by two-thirds of mcmbcrs of thc National Assembly;

and
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(b) tryo{hirds of thc dclcgati<lns in thc Scnatc, if it is a llill that rcquircs thc approval ol-thc Scnatc

(5) l/'l'*liument hos pu:;sed u llill under clause (4)*

(a) tile appropriate Speaker shall within seven days re-submit it to thc President; and

(b) the President shall within scvcn days assent to thc llill.

(6) Ifthc President does not asscnt to a Ilill or refer it back within thc period prcscribcd in clausc ( I ), or asscnt to it undcr (5)(b), the

Ilill shall bc taken to havc becn asscnted to on the expiry ofthat period.

I

91.'l'hc contestation hcrc is that thc Prcsidcnt asscntcd to an uuconstitutional Ilill instcad ofrcturning it to Parliament for rc-

consldcnation,hence actcdunconstitutionally. lnasocictygovcmcdbythcRulcol'l,aw,itisimportanttohavcaclcarstatcmcntol
what the law is. It is thcrclbrc ncccssary to n.rakc an unambiguous distinction bctwccn a mcrc lcgislativc proposal and an adoptcd

law. This distinction is madc at the momcnt of crractmcnt (thc usual tcrm in common law systcrns) or promulgation (thc usual tcrm

in cifil-law systems) and is typically markcd by the formal signaturc of the bill that is about to bccomc a law by thc head of statc. In

graniing his or her signaturc, or asscnt, to thc ncw law, thc hcad of statc givcs it finality and formal lcgitimacy.[42]

92. rlssonting to a bilt implies at lcast thc possibility of rclusing or withholding asscnt. 'l.hc powcr of a hcad of statc to relusc or to

withhold assent to legislation is knowrr as thc vcto powcr. In principtc, this allows a prcsidcnt to protcct thc constitution, to uphold

the balance and separatior.r of powcrs, to prcvcnt the enactmcnt of rushcd or badly draltcd lcgislation and to thwart lcgislation that

serves special intcrcsts rathcr thau thc common good.

93. ,\ccording to the classical doctrinc of the separation of powcrs, thc power of cnacting laws (legislative powcr) should be

separated from the power of administcring the state (cxecutivc powcr) and the powcr of intcrprcting and applying the laws to

particular cases (udicial powcr).[43] Howcvcr, constitutions adhcring to this doctrinc such as ours do not typically kccp thc

branchcg of govemmcnt cntircly scparatc. As Jarncs Madison argucd, the doctrinc allows lor cach of thc thrcc branchcs o[
govctrnmcnt to havc somc involvcrncnt in, or control ovcr, thc acts ol thc othcr two. 'l'his partial mixturc of mutually controlling
powers is known as a system ofchecks and balanccs.[44]

94. Whsn the court is callcd upon to considcr thc scopc and cxtcnt olthc Presidcnts powcr undcr Article 115, it may bc hclpful to

consider how the chccks and balanccs olthc constitutiou rcllcct, and rclatc thc Prcsidcncy as a mcalls ofprotccting thc constitution.

Onc of the traditional functior.rs of thc I'rcsidcncy is to protcct against lcgislation that is blatantly urrcor.rstitutiorral or that has not

bccn enacted in accordance with thc propcr coustitutional proccdurc. 'l'hc prcsidcnt's rolc is csscntially that of a constitutiolral
guardian, whose function is to conduct an cxccutivc rcvicw of proposcd lcgislation (iu contrast to thc morc widcly known judicial

rcviow), a function vcstcd in Courts.

95.'l'hc protection of the constitution is thc original purposc of'thc powers undcr Articlc ll5 as cnvisagcd by thc authors of thc

Con{titution. 1-his powcr, is conccivcd as a rcactivc, and quitc cxccptional, instrumcut that would bc uscd only occasionally and that

could only 'be applicd lcgitimatcly to lcgislation that is clcarly unconstitutional, or was badly dralicd.[45] 'l'his Prcsidcr.rtial powcr

is also a protection against harmlul policics and corruption. It can bc uscd by Prcsidcnts to prcvcrrt thc passagc of lcgislation that

thc Prcsident finds objcctionablc on policy or substantivc grounds, without having to makc any complaint against thc constitutional

or procedural propriety ofthc bill in qucstion.

96. In addition to bcing dcploycd against lcgislation to which thc Prcsidcnt is ideologically opposcd, thc powcr is oltcn rclicd upon

as a Feans of prcvcnting thc cnactmcnt of so-callcd pork-barrcl bills (whcrc lcgislalors votc lbr public Iunds to bc spcnt on projccts

in th]eir own areas) or spccial-intcrcst lcgislation (whcrc lobbyists attcmpt to influcncc lcgislators to cnact laws that privilcgc a

ccrtain *ction of socicty against thc conrmon good).

97. I"his understanding ol'thc veto powcr, in contrast to thc vcto cxcrciscd solcly orr constitutional or proccdural grounds, widcns thc

scopc of prcsidcntial discrction. It calls on the prcsidcnt, as a figurc rcprcscnting a national coustitucncy, to considcr thc n-rcrits,

wisdom and necessity of a bill, and to act as thc guardian ol'gcncral intcrcsts.L46] lt cnvisagcs thc prcsidcnt as an autonomous

policy actor, but not ncccssarily as thc solc or prinrary policy initiator.
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9tl.'lir prcvcnt thc arbitrary r>r capricious usc ol'thc powcr, whilc kccping rcsponsibility in thc hands ol'thc Prcsidcnt, thc draftcrs of
thc Constittrtiun carclully in Articlc ll5 includcd a provision rccluiring thc I)rcsidcnt in thc nrcnrorandum to nole -4!1y-tgycrvq,ilan$
fi1.q t1 h c_ P r e s i d e n t h es c o neern ug, L h e_llill.

99. My understanding is that this reservation is a clear statcment ofthc president's objections, giving a rcasonedjustification for thc

cxcrcisc or thc rcfusing to asscnt to thc llitl. 'Ihc statcmcnt also givcs the prcsident an opportunity to lay out prccisely what is

wrong with thc bill and to spccily how thc bill could bc improvcd. In this way, thc veto powcr also bccomes-albeit indirectly an

agcnda sctting powcr through which thc prcsidcnt is ablc to cxcrcisc political leadcrship, to dcfinc policy stances to the clectorate

and to put political prcssurc on lcgislators.

I 00. As stated above, the Prcsidcnt's rolc is cssentially that ol'a constitutional guardian, whose function is to conduct an executive

rcvicw of proposcd legislation (in contrast to the more widcly known judicial rcview), a function vested in Courts. It is not unusual

Iilr lcgislation to bc struck down by C-ourts as bcing unconstitutional. It cannot bc said that any timc a lcgislation is dcclared

unconstitutional, thc Prcsidcrrt or Parliamcnt bc blamcd. 'l'hat was not thc intcntion of' thc Constitution. Ilven Courts rcndcr
judgmcnts which arc ovcrturncd on appcal. Just likc thc way judgcs cannot bc l'aultcd whcn thcir dccisions are ovcrtumcd, thc

cxccutivc or Parliamcnt cannot bc said to have acted unconstitutionally anytimc a law is dcclarcd unconstitutional by a Court. 'l'hc

cxistencc of separation of powers is thc salcguard crcatcd by thc Constitution. Parliamcnt passcs a Ilill.'lhc Executive Asscnts to it
and it bccomcs law. 'Ihc Court intcrprcts the law and detcrmincs how it should bc applicd and whether or not it conforms to the

Constitution. It was not thc intcntion of thc Constitution that thc Prcsidcnt would be rcquircd to undcrtake a judicial review of the

proposcdlcgislation,afunctionrcscrvcdtothcllighCourt. Inmyvicw,thcPrcsidcntpropcrlyassctrtcdtothcllill andthcmandatc
shillcd to thc Court to dctcnrrinc thc (lonstitutior-rality or othcrwisc ol'thc law. I Ilnd no basis to ir-rvaliclatc thc lcgislation on grounds

of'thc allcgcd brcach ol'Articlc ll5 ol'thc Constitution on thc part ol'thc Prcsident.

c. Whcthcr lhcrc was sufficicnt public participation prior to thc cnactmcnt of the Act.

l0l. 'l'hc Pctitioncr urgcd thc Court to invalidatc the act citing abscrrcc of public participation as providcd undcr Articlc ll8 (l)
(b) of the Constitution[47]in thc proccss leading to its enactmcnt.'l'he Rcspondent's and Intcrestcd Party's counsels on the othcr

hand argucd that there was sufficicnt public participation; Parliamcnt has a broad mcasurc[48] of discrction in achieving the public

participation; [49]and, whcthcr or not thcre was public participation is a question offact.

102.. Mr. Sialai in thc Rcplying Allldavit cnumcrated stcps takcn to futfill this constitutional requircmcnt. l'hc question herc is

whcthcr or not it was sulficicnt. Sachs,.l. in thc South Aliican casc ol'thc Minister of Ilealth vs. New Clicks South Africa (Pty)

I.tdrl50l obscrvcd:-

"....... What matters is that at the end of the day a reasonable opportunity is offered to members of the public and all interested

parties to know about the issuc and to have an adequate say. What amounts to a reasonable opportunity will depend on the

circumstances of each casc." Iimphasis supplicd]

103. As was hcld inlhe l)rsc'tors /or lileLill casc what is ultirnatcly important is that thc lcgislaturc has taken steps to afTord thc

public a rcasonablc opportunity to participate effcctivcly in thc law-making process. 'l'hus construcd, thcrc are at least two aspccts

olthc duty to facilitate public involvemcnt.'I'he first is the duty to providc meaningful opportunities forpublic participation in thc

law-making process. The sccond is the duty to takc mcasures to ensure that peoplc have the ability to take advantage of the

opportunities provided. In this sensc, public involvemcnt may be scen as "a continuum that rangcs from providing information and

building awarcncss, to partncring in dccision-making."[52]

104. Irurthcr,inlhel)oclorrjbrl1/ecuse,l53lthecourtwcntontoholdthat"indctcrminingwhcthcrParliamenthascompliedwith
its duty to facilitatc public participation in any particular casc, thc Court will consider what Parliamcnt has done in that case. 'l'he

qucstion will bc whcthcr what Parliamcnt has done is rcasonablc in all the circumstances. And factors relevant to detcrmining

rcasonablcncss would include rulcs, if any, adopted by Parliamcnt to facilitate public participation, the nature of the legislation

undcr consideration, and whcthcr thc legislation needed to bc cnactcd urgcntly. Ultimatcly, what Parliamcnt must determine in each

casc is what n.rethods o1'Iacilitating public participation would be appropriatc. In dctcrmining whcthcr what Parliament has done is

rcasonablc, this Court will pay rcspcct to what Parliamcnt has asscsscd as being thc appropriatc mcthod. In dctermining thc

appropriatc lcvel olscrutiny ol'Parliamcnt's duty to lacilitatc public involvcment, thc Court must balancc, on the one hand, thc nccd
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to respect parliamcntary institutional autonomy, and on thc othcr, thc right ol'thc public to participatc in public allairs. In my vicw,

this balancc is bcst struck by this Court considcring whcthcr what l'arlianrcnt docs in cach casc is rcasonablc."

105. 'the Court is rcquircd to satisly itsclf on thc rcasonablcncss ofthc rncthod uscd. I am satisllcd that thcrc was rcasonablc

attempt 6l undertakc public participation. Iividcntly, sornc ol-thc vicws prcscntcd against sonrc scctions, but Parliamcnt wctrt ahcad

and dnacted the lcgislation.ln Republic vs Coutlt), (iovernntant o/ Kiumlttr lix parle Roherl Gukuru & unolher it was statcd:-[541

"51. Therefore the mcre fact that particular vicws havc not bccn incorporatcd in thc cnactmcnt docs not justify thc court tn

invalldadng the enactment in question. As was apprcciatcd by Lenaola, J in fisirobi Metropolitan PSV Saccos Union Ltd & 25

OtheF t,County of Nairobi Government & 3 Others Petition No. 486 of 2013. public purtic'ipcttion is not lhe.tame as saying theil

publib vbws must prevail."

106.ln Doctors for Life International vs. Speaker of lhe Nalional Assemhly and Othersllil as hcrcundcr:-

,,If legislation is infused with a dcgrce of openncss and participation, this will minimize dangers of arbitrariness and

irrationrlity in the formulation of legislation. 'l'he objectivc in involving thc public in the law-making proccss is to ensure

that the legislators arc aware of the concerns of thc public. And if legislators arc awarc of thosc concerns' this will promote

the ljgitlmacy, and thus thc acccptancc, of thc lcgislation. 'l'his not only improvcs thc quali4' of the low-making process, hut il
also seryes as an importont principle that government should he open, accessihlc, accountahle and responsive. Antl lhis

enhancw our democracy. "

107. When lcgislation is challcnged on the grounds that Parliamcnt did not adopt it in accordance with the provisions of thc

Constitulion, courts have to considcr whethcr in cnacting thc law in qucstion Parliamcnt has given effcct to its constitutional

obligatiors. What should be made clcar is that whcn it is appropriatc to do so, courts may and if nccd bc must usc thcir powcrs

to m4ke orders that aflcct thc legislativc proccss. Ilut was hcld in thc abovc citcd casc, which is of pcrsuasive authority to this court,

publib pfticipation does not mcan that thc vicws collcctcd must prcvail. I llnd no basis to invalidatc thc lcgislation in qucstion on

this grourd.

l'inal Ordcrs

108. The primary duty of thc courts is to uphold thc Constitution and thc law "which thcy rnust apply impartially and without fcar,

favour or prejudice."[56] And if in thc proccss of pcrlorming thcir constitutional duty, courts intrudc into thc domain of othcr

branches of govemmcnt, that is an intrusion mandatcd by thc Constitution. What courts should strive to achicvc is the appropriate

balance between their rolc as thc ultimatc guardians of thc Constitution and thc rulc of law including any obligation that Parliament

is rcquired to fulfil in rcspect of the passagc of laws, on thc onc hand, and thc rcspcct which thcy arc rcquircd to accord to othcr

branches ofgovernmcnt as requircd by thc principlc ofseparation ol'powcrs, on thc othcr hand.

109. In vicw olmy conclusions hcrcin abovc, I llnd and hold that this l)ctition succcccls. Oonscclucntly, I allow it and rnakc thc

following ordcrs:-

a. A declaration bc and is hcrcby issucd dccrccing that scctions 7 and ll ol'thc Parliamcntary I'owers and Privilegcs Act (No.

29 ot20l7'l arc inconsistcnt with and contravcnc Articlcs 1,2,3, 10, 19,20,21(l), 22,23,24,4t1,50,93 (2),94 (4), 159, and 258

of the Constitution of Kcnya,20l0.

b. A dcclaration bc and is hcrcby issucd dcclaring tlrat scctions 7 and ll ol'thc l)arlianrcnlary I'owcrs and l'rivilcgcs Act (No.

29 of 2017) arc uncotrstitutional and thcrclirrc nulI and void.

c. No Ordcrs as to costs

Ordcrs accordingly

Dated at Nairobi this 2l'r day of May 2018
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John M. Mativo

.f udgc

ill Scc Articlc 95 (l) of thc Constitution.

[fJ Sec Articlc 96 (l) of thc Constitution.

[f] Act No. 29 of 201 7

[4]lle rcfcrredtoCivil Appeal No. ll5Tof2009,JohnllarunMwauvsDr.AndrcwMullci &Others

[5] llercfcrrcdtoRvsNationalAsscmbly CommittccofPrivilcgcs&2Othersex-partcAbabuNamwambaJRCaseNo. l29of
2015.

[6] Scc Ircdcration ol'Womcn l.awycrs Kcnya (l;ll)A) VS'l'hc Ilon. Attonrcy (lcncral & Initiativc lor Stratcgic l,itigation in
Aliica (ISLA) Anricus Curiac, NIll l)ct No. l (r4 Il ol'201(r, dclivcrcd on l4 May 20 l tt.

[7]lnvcstigating l)ircctoratc: Scrious lrcononric Of lcnccs and Othcrs v Ilyundai Molor I)istributors (l']ty) I-td and Othcrs: In rc
Ilyundai Motor l)istribulors (l'ty) l.td and Othcrs vs. Smit NO and Othcrs l20}0l 7.ACC 12;2001 (l) SA 545 (CC);2000 (10)
IlCl.R 1079 (CC) at para24.
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Municipality vs. Gautcng Dcvclopmcnt'l'ribunal and Others [2009] ZASCA 106;2010 (2) SA 554 (SCA) at

para quoted Jaga v l)cingcs, N.O. and Anothcr; l]hana v l)cingcs, N.O. and Anothcr 1950 (4) SA 653 (A) at 664G-ll.

No.29 of20l7

Dakota vs. North Carolina, I 92 US 268( 1940).

Coalition lbr Gay and Lcsbian tlquality and Othcrs v Ministcr ol'I Iomc Allairs and Othcrs U999]1Z.ACC l7; 2000

(2) (CC);2000 (l) IICLR 39 (CC) atpara24.

v l,evin NO and Othcrs; Vryenhoek and Othcrs v Powell NO and Othcrs [ 995|17.ACC 13; 1996 ( l ) SA 984 (CC);

IICLR I (CC) (Icrrcira v Lcvin) atpara26

v Acheson l99l NR l(l IC) at l0A-ll

of thc Rcpublic of Namibia v Cultura 2000 1993 NR328 (SC) at 340A.

Id at 34011-C.
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I6lSec thc South African Constitutional Court cascs ol S v Mukwtmyane 1995 (3) SA 391 (CC) at Para [9] footnotc 8;

Soobrumoney v Minister o/ I leulth (Ku,aZulu-Natul) 1998 ( I ) SA 765 (CC) at para 17 .

Ll7)KutresavMinistero/'Ilome A/lbirsandOthers l995NR 175(SC)at l83J-1841); SvZembun&a(2)2003 NR200(llC)at
20ll-ll; 'l'lhoro v Minister of'Ilome ///hirs 2008 (l) NR 97 (llC) atl l6ll-l; Schroeder and lnother v Solomon ond 48 Others 2009

(l) NIf I (SC) at 6J-7A: A/'ricu l)crsonnel Services (Pty) l,td v Government o/ the Republic o/ Numibia 2009 (2) NR 596 (SC) at

269t -O.

Ll8)Minister of DeJbnca v Mwandinghi 1993 NR 63 (SC); S v lleidenreicl? 1998 NR 229 ([lC) at234.

uqlCounsel cited Pet 148 of 20l4,t.aw Society of Kcnya vs A.G. & 3 Others {2016} eKLR.

[20] Article 47 ol'the Constitution.

[21] Articlc 48 of the Constitution.

[22]Counscl cited New Ilrunswick Broadcasting Co. vs Nova Scotia (Speaker of the House of Assembly) { 1993} I SCR 319

[23]Counsel citcd Lcnaola J. in Council of County Govemors vs Inspector General of National Police Servicc & 3 Others

{2015}eKLR, Commissioncr for Implcmcntation of the Constitution vs Parliament of Kcnya & Anothcr, IIigh Court Petition No.

454 of 2012 and I-aw Socicty ol Kcnya vs A.G & 2 Othcrs {2013 }cKI-R.
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[25]Counsel citcd John IIarun Mwau vs I)r. Andrew Multei & Othcrs {Civil} Appcal No. 157 ol'2009

L26l rbid.

[27] Article l0 ( l) (a)-(c)

[2nl rbid.

I29lr\rticlc 48 of the Constitution.

[3 I I 
'l'hc Law Socicty ol'Kcnya vs 'l'hc Kcnya llcvcnuc Authority & Anothcr , I)ct No. 39 oI'2017
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l-321Articlc l0 (l) (a)-(c).

[33] r {1e36}

[34] { re68).

[35]Counsct citcd John Ilarun Mwau vs I)r. Andrcw Mullei & Othcrs {Civil} Appeal No. 157 of 2009.

[36] http://www.ourcommons.ca./MarlcauMontpetit/DocumentViewcr.aspx"Sec=-Ch03&Seq--7&t.anguagc. tl

[37] In R vs Medical Appeal 'l'ribunal (cx partc Gilmorc) fl9571

[38] rbid.

[39] In thc casc of Kcsava Nandabharati vs. Statc of Kerala & Anor AIR {1973} S.C. 1461.

[40] Scction 23 (2) of'the Sixth Schcdulc to the Constitution is also an ouster clausc. It has been uphcld by the Court ofAppcal

I
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and

to

Court. 'l'his is a constitutional provision which was includcd in thc Constitution suspcnding provisions of the

that grant security ol"fcnurc to Judges to allow for their vetting which was a rcquircmcnt undcr thc 20I0 Constitution

in that pcrspective and having bcen introduccd to givc cflcct to constitutional provisions, thc said provision is in accord

as opposcd to thc ouster clauscs undcr considcration in this casc which arc statubry provisions and subscrvicnt

Pet No 353 of2017

IDIIA, http://www.constitutionnct.org/sitcs/dclault/lilcs/prcsidcntial vcto powcrs.pdf.

145.1

Lal Politics, 7l12 (April2009), pp. 369 84.
, Nolan, 'Prcsidcntial Vctocs in the l:arly Rcpublic: Changing Constitutional Norms or l']lcctoral Rcform""l'hc

L note 4 I

cited Robcrt N. Gakuru & Others vs Govcrnor ol'Kiarnbu Couuty & 3 Othcrs {2014}cKI-R & Doctors lror I-ilc
vs Speaker of the National Asse mbly & Othcrs (CCl'l 2/05) {2006\ZACC I I

with

Jount

TAA

t4Jl

161
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[48]Counscl citcd Moscs Munycndo & 908 Othcrs vs'l'hc Ilorr. A.G,lligh Court Pct No. l6 of 2005 at Par 18 and Ministcrof
I lcatth & Anothcr No.vs Ncw Clicks South Aliica (l'ty) Ltd & Othcrs 2006 (2) SA 3l I (CC) at I'ara 630.

[49] Counscl citcd I-aw Socicty vs A.(i. NIll Pct No. 3 ltl <tl'2012.

[s0] {2005} LACC.

[5 I ] Infra.

I52l ltor cxamplc, according to thc [Jnitcd Statcs National Park Scrvicc, "Iplublic involvcmcnt (also callcd public participation)
is thc activc involvcmcnt ol thc public in . . . planning and decision-making processes." United Statcs National Park Scrvice,
I)irector's Order No 75A: Civic lingagement and I'ublic Involvement, 17 Novcmbcr 2003, available at

http://www.nps.gov/policy/l)Orders/75A.htm lacccssed 26 I)cccmbcr 2017) at section V. Sec also lJnitcd States Codc of
llcgulations,'l'itlc 40 (Protcction ol'Iinvironmcnt),40 CI'R. 25(l)(a), (b) and (d), National l4/ildli./b I'-ederution v Rur./brd 835 Ir.2d

30s.322 (l).('. ('ir. 1987).

[53] Inlia.

,l
_D

[s4]{2016}cKLR.
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(CC'l'12105) 120(t6l ZACC I l; 2006 (12) IICLR 1399 (CC); 2006 (6) SA 416 (CC).

Section 165(2) of thc Constitution.
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Text of amendments proposed by the

Committee to the Bill
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It-cbruary,2023

Clcrl< of'thc Scnatc
Iiarncnt lluildings

oltl

COMMI'I"I'IiE S'I'AGIi AMIINI)MI'NT'S 1'O ]'IIE I'AITI,IAMIIN'I'AITY
I'OWIIITS ANI) I'IIIVII,II(}ES (AMIINDME,Nl) I}ILI,, SI,NA'TII I}II,I,S N(). 5

ott 2022

OTICIC is givcn that Scn. Wakili Ilillary Kiprotich Sigei, Chairperson to thc Standing

rnittce on Justicc, Lcgal AIIairs and IIuman I{ights, intends to tnovc thc lollowing
to thc Parlianrcnlary l)owcrs arrd Privilcgcs (Arnendrncnt) Bill, Scttatc llills No.

of 2022, at thc Comrnittcc Stagc -

[JSE,2

clausc 2 of'thc Ilill bc arnendcd by inscrting thc words "'l'hc Pat'lialncntary l)owcrs and

rivilcgcs (Amcndlncnt) Act, hcrcinaftcr rclcrred to as" at thc bcginning of'thc introdr-rctory

lausc.

tislt 4

TIIAI' clausc 4 ol'thc Ilill bc amendcd -
(a) in tlic introductory clausc by dclcting thc words "Parliamentary Powcrs and l)rivilcgcs

Act hcrcinaftcr rclbrred to as thc" appcaring imrnediately aftcr the word "'l'hc";

(b) by delcting thc proposcd new scction 23A and substituting therclor the following ncw

section -
23A. In this I)art, "respousiblc ol'ficcr" mcalls -

(a) a Cabinct Secrctary;

(b) a county govcrnor;

(c) thc chairpcrson of a corrrnission cstablishcd undcr tlic Constitution;

(d) thc Auditor-Gcncral;

(c) the Controllcr ol-Budgct;

(1) thc chairpcrson and the accounting officcr ofa corporatc body; and

(g) a pLrblic ol'ficcr to whotn a rcsolutiotl or rcport of a IIousc or a

Corrrnittcc oll)arliamcnt is subttrittcd in accordancc with this Act.

(c) in thc proposcd trcw scction 23C -
(i) by rcnutlbcring tho existing provisiou as subsection (l); and

1



?

(ii) inscrtirrg thc lbllowing ncw subscction irnmcdiatcly aficr thc ncrv subscction
(t)-

(2) A pcrson liablc for an olfoncc under subscction (l) shall bc pcrsorrally
liablc fbr thc flnc and public frrnds shall not bc uscd to pay such a Ilnc.

[)atccl tf, Sssos*r'1 Zo25- ,2023

Wakili Ilillary Kiprotich Sigci,

Choirperson,
Slancling Commillee on,Iu,stice, Legal Affair"s ond Ilumem llights.
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