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CHAIRPERSON'S F'OREWORD

ln exercise of the powers conferred by section 40 ofthe Crops Act,2013, the Cabinet Secretary

for Agriculture, Livestock, Fisheries and Co-operatives in consultation with the Agriculture

and Food Authority and the County Governments made the Crops (Sugar) (General)

Regulations,2}2} which were publishedvide Legal Notice No. 99 of 2020 on27th May,2020.
The Regulations were submitted to the Clerk of the National Assembly on 3'd June,2020;

tabled before the House on 4th Jwe,2020 and subsequently referred to the Committee on

Delegated Legislation for consideration on the same date.

The Regulations provide for registration of umbrella associations of millers and growers;

registration, governance and responsibilities of out-grower institutions; agreement with respect

to miller-grower, out-grower-miller, harvesting and transporting arrangements; establishment

of a Sugarcane Pricing Committee; approved standards for products and services; and cane

development and processing.

The Committee took into cognisance the pre-publication consultations held with the regulation

making authority, i.e., the Ministry of Agriculture, Livestock, Fisheries and Co-operatives on

20th August, 2019 in Mombas a and 27th October, 2020, post-publication.

Having examined the Crops (Sugar) (General) Regulations,202} against the Constitution, the

Interpretations and General Provisions Act (Cap 2), the Crops Act, 2013 and the Statutory

Instruments Act (No. 23 of 2013), the Committee resolved to annul the Regulations for
among other reasons, failing to demonstrate that sufficient public participation was

undertaken contrary to Articles 10 and 118 of the Constitution and sections 51 5A and the

Schedule to the Statutory Instruments Act.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the

National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 210 (4) (b) it is my pleasure and duty to present to the House, the Committee's
Report on the Consideration of the Crops (Sugar) (General) Regulations, 2020 (Legal

Notice No. 99 of 2020)

HON. WILLIAM KASSAIT KAMKET, M.P.



a-

I.O PREFACE

1.1 Establishment and Mandate of the Committee

l. The Select Committee on Delegated Legislation is established pursuant to Stonding Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory

instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument

calls for any elucidation;
i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;
j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.



1.2 Committee Membership

3. The Committee membership comprises -

The Hon. Waihenya Ndirangu, M.P

Roysambu Constituency

Jubilee Partv

The Hon. William Cheptumo, M.P

Baringo North Constituency

Jubilee Partv

The Hon. Cecily Mbarire, MGH, M.P.

Nominated
Jubilee Partv

The Hon. Alice Wahome, M.P

Kandara Constituency

Jubilee Party

The Hon. Robert Mbui, M.P.

Kathiani Constituency

Wiper Democratic Movement -Kenya

The Hon. Daniel Maanzo, M.P.

Makueni Constituency

Wiper Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P.

Westlands Constituency

Orange Democratic Movement

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KANU

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Partv

COMMITTEE MEMBERS

The Hon. Ronald Tonui, M.P

Bomet Central Constituency

Jubilee Partv

The Hon. William Kamoti, M.P.

Rabai Constituency

Oranqe Democratic Movement

The Hon. Martha Wangari, M.P.

Gilgil Constituency

Jubilee Partv

The Hon. Gideon Mulyungi, M.P.

Mwingi Constituency

Wiper Democratic Movement - Kenya

The Hon. (Dr.) Wilberforce Oundo, M.P

Funyula Constituency

Orange Democratic Movement

The Hon. George G. Murugara, M.P

Tharaka Constituency

Democratic Partv

The Hon. Jennifer Shamalla, M.P

Nominated
Jubilee Partv



The Hon. Munene Wambugu, M.P.
Kirinyaga Cental Constituency
Jubilee Partv

The Hon. Patrick Mariru, M.P.
Laikipia West Constituency
Jubilee Partv

The Hon. Sammy Seroney, M.P.
Nominated
Winer Democratic MoYement - Kenya

The Hon. Tindi Mwale, M.P.
Butere Constituency
Amani National Consrcss

The Hon. Edith Nyenze, M.P.
Kitui West Constit,rency
Wioer Democratic Movement - Kenva

The Hon. Abdi Koropu Tepo, M.P.
Isiolo South Constituency
Kenva Patriots Partv

The Hon. Robert Gichimu, M.P.
Gichugu Constituency
Jubilee Partv

c

,



1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Susan Maritim
Senior Clerk Assistant (Team Leader)

Mr. Jimale Mohamed

Clerk Assistant II

Mr. Wilson Dima Dima
P rincipal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst I

Ms. Winnie Kiziah
Media Relations Officer II

Mr. Anthony Wamae

Serjeant at Arms

Mr. Charles Ayari
Superitendent of Electronics

Ms. Mary Otieno

Ofiice Superintendent



2.0 CONSTDERATTON OF THE CROPS (SUGAR) (GENERAL) REGULATTONS,
2020

2.1Introduction

5. In exercise of the powers conferred by section 40 of the Crops Act,2013, the Cabinet

Secretary for Agriculture, Livestock, Fisheries and Co-operatives in consultation with the

Agriculture and Food Authority and the County Governments published the Crops (Sugar)

(General) Regulations,2}2} vide Legal Notice No. 99 of 2020 on27th May,2020.

6. The Regulations were submitted to the Clerk of the National Assembly on 3'd June, 2020

and tabled before the House on 4th June, 2020.

2.2 Object and Purpose of the Regulations

7, The Regulations provide for:

(i) registration of umbrella associations of Millers and Growers;

(ii) registration, governance and responsibilities of out-grower institutions;

(iii) agreement with respect to miller-grower, out-grower-miller, harvesting and

transporting arrangements ;

(iv) establishment of a Sugarcane Pricing Committee;

(v) approved standards for products and services; and

(vi) cane development and processing.

2.3 Overview of the Regulations

8. PART I (Preliminary) provides for preliminary issues including citation, and

interpretation of terms used in the Regulations.

9. PART II (Registration Provisions) provides for registration of umbrella millers
associations, growers, outgrowers, umbrella outgrowers and further provides conditions

for revocation and suspension of registration.

f0. PART III (Agreements for dealing in sugarcane and sugarcane products) provides

for various Agreements, for instance, harvesting and transportation of sugarcane

Agreements, growers and millers Agreements, registered outgrowers institutions and

growers etc. It further provides for registration of such Agreements.

ll. PART IV (miscellaneous provisions) provides for miscellaneous provisions including
sugarcane development plans, use of certified seeds, payment statements, Sugarcane

Pricing Committee, testing services etc.

2.4 Legal Basis for Scrutiny

12. The Committee examined the Crops (Sugar) (General) Regulations,2020 against the

Constitution, the Interpretations and General Provisions Act(Cap 2),the Crops Act,20l3
and the Statutory Instruments Act (No. 23 of 2013).



13. The scrutiny was undertaken following publication in the Gazette vide Legal Notice No.

99 of 2020 on27th May,2020; submitted to the Clerk of the National Assembly on 3'd

June, 2020 and tabled before the House on 4th June,2020.

2.5 Conferring with the Regulation Making Authority

14. In accordance with section l6 of the Statutory Instruments Act, 2013, the Committee held

a meeting with the regulation making authority, represented by Ms. Anne Nyaga, the Chief

Administrative Secretary in the Ministry of Agriculture, Livestock, Fisheries and Co-

operatives and the Agriculture and Food Authority (AFA) on 20th August, 2019 (pre-

publication scrutiny) and 27th October, 2020 (post-publication).

3.0 COMMITTEE OBSERVATIONS

15. Having examined the Crops (Sugar) (General) Regulations,2020 against the Constitution,

the Interpretations and General Provisions Act (Cap 2), the Crops Act, 2013 and the

Statutory Instruments Act (No. 2 j of 2013), the Committee observed THAT -
3.1 Statutory Timelines - Section ll of the SI Act

l) The Regulations were published in the gazette as L.N. No. 99/2020 on27th May,2020
submitted to the Clerk of the National Assembly on 3'd Jwe,2020 and laid on the table of
the House on 6ft June, 2020 being within the requisite statutory timelines under section

I l(1) of the Statutory Instruments Act, 2013.

3.2 Consultations/Public Participation - Section 5 of the SI Act

2) The Regulations contravene Articles l0 and I l8 of the Constitution and sections 5, 5A,

of the Statutory lnstruments Act which require the regulation-making authority to conduct

sufficient consultation with the industry stakeholders and persons likely to be affected by

the Regulations. For instance, the notice of public participation does not tally with the

actual activities. Also, the sample size selected did not sufficiently represent the sugarcane

farmers and other stakeholders and in some incidences, there was no evidence of attendance

in the venues that public hearings were reported to have been conducted.

3) Further, some sugar producing regions such as Kwale County was completely left out of
the public hearings.

3.3 Regulatory Impact Statement - Sections 6, 7 & 8 of the SI Act

4) The regulation making authority submitted a Regulatory Impact Statement as required

by Sections 6,7, and 8 of the Statutory Instruments Act, 2013.

3.4 Other Considerations - Section 13 (q) of the SI Act

(i) Composition and Qualifications of the Sugar Pricing Committee

5) Regulation 23 establishes the Sugarcane Pricing Committee whose mandate is to
determine the sugarcane pricing formula aimed at ensuring equitable returns to the

sugarcane growers and millers. The sugarcane pricing formula will be based on the sucrose

content of the sugarcane delivered to the factories for crushing.



6) The Sugar Pricing Committee is composed of ten (10) members which is an even

number, thereby going against good corporate governance especially when it comes to
voting.

7) In addition, the qualifications of the Sugarcane Pricing Committee members are not
specified and this is likely to affect the quality of the decisions that would emanate from
such a crucial sugarcane price determination process.

8) Further, the Regulations fail to make provisions for gender balance, youth, persons living
with disability and regional diversity, taking into account the sugar-growing regions of the
country.

9) On the matter of the sugarcane pricing formula, consideration ought to be made

regarding the balance between the principles of free market economy and the price
controls which the formula advocates for. In addition, the Regulations fail to provide
timelines for the review of the formula. Instead, it reads 'from time to time' (Regulation 2
(10)) which is discretionary, and may create uncertainty in the sugar industry.

(ii) Sugar Development Plans

l0) Regulation 18 provides for the sugarcane development plans by the sugar millers and

out-growers institutions and submission of the same to the Authority and respective County
Governments. The Committee, however, was concerned that there is no provision for the
implementation of the plans once developed, thereby, leaving implementation to chance

and not mandatory.

4.0 COMMITTEE RECOMMENDATION

16. Having examined the Crops (Sugar) (General) Regulations,2020 against the Constitution,
the Interpretations and General Provisions Act (Cap 2), the Crops Act, 2013 and the

Statutory Instruments Act (No. 23 of 2013} the Committee recommends that the House
annuls in entireW the said statutory instrument for failing to demonstrate that
sufficient public participation was undertaken contrary to Articles l0 and 118 of the
Constitution and sections 5, 5A and the Schedule to the Statutory Instruments Act.

Signed D"t"...1.) h 't^

HON. WILLIAM KASSAIT KAMKET, MP

(cHATRPERSON)
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t8. Hon. George Murugoro, MP L/

t9. Hon. Jennifer Shomollo, MP

20 Hon. (Dr.) Wilberforce Oundo, MP

21. Hon. Robert Gichimu, MP
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MINUTES OF TIIE 46TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATTON rrELD ON TUESDAY, 27rH OCTOBER, 2020 AT 9.00 A.M. IN
TAMAMSHA CONFERENCE ROOM AT THE WHITESANIDS RESORT,
MOMBASA.

PRESENT

1. The Hon. Kassait Kamket, M.P.
2. The Hon. Muriuki Njagagua, M.P.
3. The Hon. George Murugara, M. P
4. The Hon. Robert Mbui, M.P.

5. The Hon. Patrick Mariru, M.P.

6. The Hon. WaihenyaNdirangu, M.P.

7. The Hon. Alice Wahome, M.P.

8. The Hon. Cecily Mbarire, MGH, M.P.

9. The Hon. Daniel Maanzo, M.P.

10. The Hon. Kamoti Mwamkale, M.P.

1 1. The Hon. Martha Wangari, M.P

12. The Hon. Ronald Tonui,"M.P.

13. The Hon. Timothy Wanyonyi, M.P.

14. The Hon. (Dr.) Wilberforce Oundo, M.P.

15. The Hon. Edith Nyenze, M.P

16. The Hon. Munene Wambugu, M.P.

17. The Hon. Robert Gichimu, M.P.

18. The Hon. Sammy Seroney, M.P.

19. The Hon. Abdi Tepo, M.P.

20. The Hon. Tindi Mwale, M.P.

ABSENT WITII APOLOGY

1. The Hon. William Cheptumo, M.P

2. The Hon. Gideon Mulyungi, M.P.

3. The Hon. Jennifer Shamalla, M.P.

IN.ATTENDANCE

National Assembly Secretariat

Chairperson (Virtual attendance)
Vice Chairperson (Chaired)

1. Ms. Susan Maritim
2. Mr. Mohamed Jimale

3. Mr. Dima Dima
4. Mr. Josphat Motonu
5. Mr. Charles Ayari
6. Mr. Anthony Wamae

7. Ms. Alice Kitur
8. Ms. Mary Otieno

Senior Clerk Assistant

Clerk Assistant II
Principal Legal Counsel

Fiscal Analyst I
Superintendent of Electronics (Audio)
Serjeant-at-Arms

Executive Secretary

Office Superintendent



9. Ms. Fiona Wanjiru Pupil

MINISTRY OF AGRICULTT]RE, LIVESTOCK AND FISHERIES

Dr. Ann Nyaga

Ms. Philis Njane
Mr. David Kithale
Mr. Eliud M. Kamau

Ms. Evelyne Heyi

AGRICULTURE & FOOD AUTHORITY

1. Mr. Anthony Muriithi
2. Ms. Rosemary A. Awino
3. Ms. Asa Okoth
4. Mr. Oscar Kai
5. Mr. Andrew Osodo

6. Mr. Jude Chesire

Directorate

7. Mr. Jason Mugo
8. Mr. Adhola John

Crop Development

9. Ms. Josephine Simiyu

Chief Administrative S ecretary

DlDirector/Policy Analyst/Researcher

Assistant Director of Agriculture
Assistant Director of Agriculture
Principal Agriculture Offi cer

Director General

Interim Head, Sugar Directorate

Interim Manager, Tea Directorate

Interim Head, Seed Directorate
Interim Head of Legal Services

Interim Manager, Regulation & Compliance, Seed

Manager, Regulations & Policy Development

Interim Manager, Regulations & Compliance, Fibre

1

2

3

4

5

Interim Manager, Horticulture Directorate

MIN.NO. /NA/CDL I2O2OI28I PRAYER AI\D RELIMINARIES

Hon. Muriuki Njagagua, MP, the Vice Chairperson called the meeting to order at 9.15 a.m. and

requested Hon. (Dr.) Wilberforce Oundo, MP to say the Prayer.

MIN.NO.A[A/CDLI2O2OI282 OPENINGREMARKS

Remarks by Chairperson Delegated Legislation

The Vice Chairperson welcomed the delegation from the Ministry of Agriculture, Livestock &
Fisheries and AFA led by Dr. Ann Nyaga to the retreat and requested all participants to

introduce themselves. The Chairperson reminded the participants that the Ministry and

Agriculture Food Authority was invited to consider five (5) sets of published Regulations

which are: the Crops (Sugar) (General) Regulations,2020, the Crops (Sugar) (Imports, Exports

and By- Products) Regulations, 2020; the Crops (Fibre Crops) Regulations, 2020, the Crops

(Nuts and Oil Crops) Regulations,2020; and the Crops (Horticultural Crops) Regulations,

2020.

He reminded Members that the Regulations were considered during pre-publication scrutiny

with the Ministry on 2l't August, 2019 whereby the Ministry was advised to take into account

concerns raised by the Members prior to publication of the instruments.

He thereafter invited the Chief Administrative Secretary for the Ministry of Agriculture,

Livestock and Fisheries to make her remarks.

2lP a ge



Remarks by Chief Administrative Secretary, Ministry of Agriculture, Livestock and

Fisheries

Dr. Nyaga thanked the Committee for the invitation to present various Crops Regulations

submitted to the Committee for approval.

The CAS further emphasized the necessity of partnership betrveen the Committee on

Delegated Legislation and the Ministry. She assured the Committee of the Ministry's
commitment in enhancing efficiency in service delivery to the public.

On public participation, she also assured the Committee that the Agriculture & Food Authority
(AFA) has widely consulted with relevant stakeholders in various sub-sectors in the Counties

to ensure that the industry is well regulated.

MrN.NO. /NA/CDL|2020|283 CONSTDERATTON OF THE CROPS (SUGAR)
(GENERAL), REGULATTONS, 2020 (L.N. 99 OF
2020)

'fhe Chairperson reminded the Ministry that consideration of the draft Crops (Sugar) (General)

Ilegulations, 2019 in 21't August 2019 was deferred to await the Report of Sugar Industry

Taskforce which was expected to inform development of the Regulations.

lfhe Ministry informed the Committee that the Taskforce Report took into account

recommendations of the Sugar Industry Taskforce Report.

Plenary discussions

The Committee the following concems;

l) Public Participation: The Regulations contravene Anicles l0 and 118 of the

Constitution and sections 5, 5,4., of the Statutory Instruments Act which require the

regulation-making authority to conduct sufficient consultation with the industry

stakeholders and persons likely to be affected by the Regulations. For instance, the

notice of public participation does not tally with the actual activities. Also, the sample

size selected did not sufficiently represent the sugarcane farmers and other stakeholders

and in some incidences, there was no evidence of attendance in the venues that public
hearings were reported to have been conducted.

Further, sugar producing regions such as Kwale County was completely left out of the

public hearings.

2) Composition and Qualifications of the Sugar Pricing Committee

Regulation 23 establishes the Sugarcane Pricing Committee whose mandate is to determine the

sugarcane pricing formula aimed at ensuring equitable returns to the sugarcane growers and

3lPage



millers. The sugarcane pricing formula will be based on the sucrose content of the sugarcane

delivered to the factories for crushing.

i) The Committee was concemed that the Sugar Pricing Committee is composed

of ten (10) members which is an even number, thereby going against good

corporate govemance especially when it comes to voting.

ii) The qualifications of the Sugarcane Pricing Committee members are not

specified and this is likely to affect the quality of the decisions that would

emanate from such a crucial sugarcane price determination process.

iii) The Regulations fail to make provisions for gender balance, youth, persons

living with disability and regional diversity, taking into account the sugar-

growing regions of the country.

3) On the matter of the sugarcane pricing formula, consideration ought to be made

regarding the balance between the principles of free market economy and the price

controls which the formula advocates for. In addition, the Regulations fail to provide

timelines for the review of the formula. Instead, it reads 'from time to time' (Regulation

2 (10)) which is discretionary, and may create uncertainty in the sugar industry.

4) Sugar Development Plans: Regulation 18 provides for the sugarcane development

plans by the sugar millers and out-growers institutions and submission of the same to

the Authority and respective County Governments. The Committee, however, was

concemed that there is no provision for the implementation of the plans once

developed, thereby, leaving implementation to chance and not mandatory.

Committee Resolution

Having examined the Crops (Sugar) (General) Regulations,2020 against the Constitution, the

Interpretations and General Provisions Act (Cap 2), the Crops Act, 2013 and the Statutory

Instruments Act (No. 23 of 2013), the Committee resolved to annul in entirety the said

statutory instrument for failing to demonstrate that sufficient public participation was

undertaken, contrary to Articles 10 and 118 of the Constitution and sections 5, 5A and the

Schedule to the Statutory Instruments Act.

The decision to annul was proposed by Hon. (Dr.) Wilberforce Oundo, M.P. and seconded by

Hon. Sammy Seroney, M.P.

MrN.NO. AIA/CDL/2020|284 CONSIDERATTON OF TrrE CROPS (SUGAR)
(rMpoRTS, EXPORTS AND BY-PRODUCTS)
REGULATTONS,2020 (L.N. 97 OF 2020)

The Chairperson reminded the Committee that the Crops (Sugar) (Imports, Exports and By-

Products) Regulations,2020 were presented to the Committee for pre-publication scrutiny on

2l't August,2019.

The Regulations are published in accordance with Section 140 of the Crops Act, 2013.

4lPage



. - Plenary discussions

1) pubtic participation: The Committee was satisfied with the extent of public participation
- 

undertaken in development of the Regulations. The stakeholders consulted included millers,

growers through the Kenya National Federation of Sugarcane Farmers, Millers, County

Governments through the Council of Governors and County Executive Committee members and

other officials in sugar growing regions, Members of Parliament from sugar growing

regions and other dealers in sugar and related products.

Z) Sugar imports: Members raised concerns regarding the matter of importation of sugar into

the country vis-i-vis local production. The Agriculture and Food Authority submitted that

the sugar importation is based on the deficit that is occasioned by the difference between

the local manufacturing capacity and the demand. The importation is also based on the

quota allocated under the Common Market for Eastem and Southern Africa (COMESA)

region.

3) High cost of production: The Committee also raised concerns regarding the high cost of

production by the local millers resulting in exorbitant prices compared to the imported

which is sold much cheaPer.

4) Regulation 5 and 6 on requirement for sugar import permit: AFA is the preserve the

data for all comPanies licensed'

5) Under Reg. 13: Penalty for contravening the Regulations was also observed.

6) Reg. l4 addresses the issue of smuggling of sugar.

7) On local production, the committee observed that consumption of sugaf, locally was

addressed in Reg. 14 but a deficit of 30% the sugar commodity was noted. It was noted

that no framework mechanism to control the price in the country.

MIN.NO. /NA/CDL I2O2OI285 CONSIDERATION OF THE CROPS

(HORTICULTURAL CROPS)

REGULATTONS, 2020

The Chairperson reminded officials from the Ministry on deliberations held on 21't August

2019 and whether the AFA had captured committee's concerns.

Ms. Josephine Simiyu, Interim Manager, Horticultural Directorate presented overview of the

Crops (Horticultural Crops) Regulations,2020. She highlighted the policy background to the

Regulations and its development process.

The Crops (Horticultural Crops) Regulation,zl2} are intended to implement the Crops Act,

policies and strategies in the agricultural sector such as the National Horticulture Policy 2012

that focuses on the facilitation of increased production of high quality horticultural produce,

ending hunger to achieve food security and improved nutrition and promote sustainable

agriculture.

Plenary Discussions

5lPage



The following matters arose following the presentation;

l. The Committee noted that all the issues raised during the previous engagements in the pre-

publication scrutiny relating to private land; application for license and requirements on

conformity to standards were addressed.

2. Public participation: The Committee observed that consultations were undertaken

widely, including with Council of Governors and members of the public as evidenced

in the documents submitted to the Committee alongside the Explanatory Memorandum.

3. It was noted that the Ministry/AFA has incorporated comments by the committee into

the final published Regulations. However, under Reg. 29( ) penalties for offences are

not clearly provided for in these regulations.

4. Under Reg. 31 on appeals; it is not sufficiently addressed in the Regulations as it is
provided for in section 16(3) of the Crops Act, 2015. The Committee noted that a
robust procedure for appeals ought to be included as well as consideration for section

38 of the Crops Act,2015.
5. The Commiffee recommended approval of the Regulation by way of corrigendum to

provide for the alternative dispute resolution mechanism as well as timelines for the

issuance of certificate after registration.

Way forward

The Committee deferred decision making on the regulation to Thursday, 29s October,2020.

MIN.NO.A[A/CDLI2O2OI286 ADJOUR}IMENT

The meeting was adjourned at 1.15 p.m. to be reconvened the same day on 27ft October,2020
at 2.30 p.m

si*,.&..:... n"t..?.3 lt

IION.

(

KAMKET, M.P.

(cHATRPERSON)
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THE CROPS ACT

(No. t6 of 2013)

IN EXERCISE of the powers conferred by section 40 of the

Crops Act, 2013, the Cabinet Secretary for Agriculture, Livestock,
Fisheries and Co-operatives in consultation with the Agriculture and

Food Authority and the County Governments, makes the following
Regulations-

THE CROPS (SUGAR) (GENERAL) REGULATIONS,2O2O

PART I_PRELIMINARY

l. These Regulations may be cited as the Crops (Sugar)
(General) Regulations, 2020.

2. In these Regulations, unless the context otherwise requires-

"agreement" means an agreement specifying the standard
provisions that govern the rights and obligations of a grower, miller,
out-growers' institution, harvester or transporter, in the farming or
supply of sugarcane or a sugarcane product;

"directorate" means the Directorate for the time being
responsible for sugar established pursuant to section l1(4) of the
Agriculture and Food Authority Act,20l3;

"extraneous matter" means any matter other than sugarcane
delivered with and weighed as sugarcane;

"grower" means a person who cultivates sugarcane in Kenya;

"independent grower" means a grower who-

(a) is not a member of any out-growers' institution;

(b) does not depend on a miller for any assistance in cultivating
his sugarcane; and

(c) depends solely on his own resources to develop and supply
sugiucane directly to any miller as per an agreement;

"industry" means the Kenyan sugar industry;

"interested party" means a stakeholder in the industry and

includes the Government, a miller, millers' association, grower or out-
growers' institution;

"mill gate" means a site designated as such by the Authority
where sugarcane weighing and sugarcane testing facilities have been
set upl

Citation.

Interpretation

No. l3 of20l3.
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"miller" means a person who operates a sugarcane mill to
produce sugarjaggery or other products of sugarcane;

"out-growers' institution" means a legal entity composed of
small-holder growers and includes a co-operative society;

"Sugar inspector" means a person appointed as an inspector under No. 16 of20l3

section 27 of the Crops Act;

"sugarcane" means sugarcane (Saccharum) or sugar beet (bera
vulgaris) grown for the production of sugar or other products;

"sugarcane nursery" means a site where sugzrcane varieties are
progressively grown under strictly controlled agronomic conditions for
eventual establishment of the sugarcane crop; and

"working day" means a day other than a Saturday, Sunday or
public holiday.

PART II_REGISTRATION PROVISIONS

3. (l) Registered millers may organise themselves into an
association and register with the Authority as an umbrella association
to represent and advocate for the millers' interests.

(2) An association of millers that intends to be registered as an
umbrella millers' association shall apply to the Authority for
registration as an umbrella millers' association in Form I set out in the
First Schedule.

(3) The Authority shall consider the application made under sub-
regulation (2) and-

(a) within thirty days of submitting an application, issue to a
successful applicant a certificate of registration; or

(b) within fifteen days issue the applicant a notice of their
rejection of the application specifying the reasons for the
rejection.

(a) An applicant who is dissatisfied with the rejection of their
application made under sub-regulation (3) (b) may within fourteen
days of the decision, resubmit the application after addressing the
reasons raised in the rejection.

(5) Upon resubmission of a satisfactory application under sub-
regulation (4), the Authority shall issue the applicant a certificate of
registration as an umbrella millers' association, within thirty days.

(6) Where the Authority rejects an application resubmitted under
sub-regulation (4), the applicant may appeal to Court within thirty days
after the date the applicant receives the notice of the rejection of the
application from the Authority.

Registration of
umbrella millers'
associations.
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(7) The Authority shall issue a certificate of registration as an

umbrella millers' association under this regulation in Form 2 set out in
the First Schedule subject to such conditions it deems necessary.

4. (l) A miller shall maintain a register of the registered out-
growers' institutions, growers and other dealers in sugarcane or
sugarcane products, with whom the miller has entered into an

agreement for the farming or supply of sugar cane.

(2) The register maintained under sub-regulation (1) shall
contain-

(a) the particulars of the registered out-growers' institutions;

(b) the particulars of the growers;

(c) the miller's location, land registration number, registration
number, and agreement numbers;

(d) the particulars ofthe sugarcane harvesters;

(e) the particulars ofthe transporters; and

(0 the particulars of the acreage, varieties, crop cycles and yield
of sugarcane per acreage.

5. (l) A grower may register with any out-growers' institution
of their choice.

(2) A grower may register with a miller of their choice.

6. (l) An out-grower institution which has registered growers
in accordance with regulation 5 (l) shall register with the Authority.

(2) An out-grower institution that intends to be registered as an

out-growers' institution shall apply to the Authority for registration in
Form 3 set out in the First Schedule.

(3) The Authority shall consider the application made under sub-
regulation (2) and-

(a) within thirty days of submitting an application, issue to a
successful applicant a certificate ofregistration; or

(b) within fifteen days issue the applicant a notice of their
rejection of the application specifying the reasons for the
rejection.

(4) An applicant who is dissatisfied with the rejection of their
application made under sub-regulation (3) (b) may within fourteen
days of the decision, resubmit the application after addressing the
reasons raised in the rejection.

Registers
maintained by
millers.

Registration of
growers.

Registration of
out-growers'
institutions-
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(5) Upon resubmission of a satisfactory application under sub-
regulation (4), the Authority shall issue the applicant a certificate of
registration, within thirty days.

(6) Where the Authority rejects an application resubmitted under
sub-regulation (4), the applicant may appeal to Court within thirty days
after the date the applicant receives the notice of the rejection.

(7) The Authority shall issue a certificate of registration as an

out-growers' institution under this regulation in Form 4 set out in the

First Schedule subject to such conditions it deems necessary.

(8) A certificate of registration issued under this regulation shall
not be transferable.

7. (l) A registered out-growers' institution shall-

(a) organize its out-growers' farms into viable economic units to
enable its farmers pool resources for bulk procurement of
farm inputs, services and machinery;

(b) promote and represent the interests of its growers;

(c) ensure that its members comply with their obligations as per

their agreements;

(d) negotiate the terms of supply of sugarcane to the millers;

(e) co-ordinate the production, harvesting and transport of
sugarcane to the millers;

(0 provide financial credit or arrange for financing of its
growers for the production of their sugarcane, land clearance
and preparation, planting, cultivation and tending'
harvesting, transport and the supply of goods and services
relating thereto;

(g) provide services, advice and assistance for its growers as

may be required;

(h) provide accounting services and record keeping services for
its members in respect of their individual operations; and

(i) purchase, sell or otherwise deal in, securing or providing
such goods, materials, supplies and services as may be
required by its growers.

(2) An out-growers' institution which does not comply with the
provisions of this regulation commits an offence and shall be liable on
conviction to a fine not exceeding five hundred thousand shillings' or
to imprisonment for a period not exceeding one year, or to both.

Obligations of a
registered out-
growers'
institutions.
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8. (l) An out-growers' institution shall maintain a register of its
members and the growers who have entered into an agreement with it
for the farming or supply of sugarcane.

(2) The register maintained under sub-regulation (l) shall contain
the particulars of the locations, land registration numbers, identity card
numbers, agreement numbers, sugarcane harvesters, transporters,
acreage, varieties, crop cycles and yield of sugarcane per acreage of its
members and the growers who have entered into an agreement with it
for the farming or supply of sugarcane.

(3) An out-grower institution which registers smallholder
growers shall forward a copy of the register of their smallholder
growers to the respective county government and to the Authority at
least once in every six months.

(4) A registered out-growers' institution shall notify the
Authority of any change in its ownership, by-laws and shareholding.

(5) A registered out-grower institution shall notify the Authority
of the appointment of a principal officer or a director within thirty days
of the making of such appointment.

(6) An out-growers' institution which does not comply with the
provisions of this regulation commits an offence and shall be liable on
conviction to a fine not exceeding five hundred thousand shillings, or
to imprisonment for a period not exceeding one year, or to both.

9. (l) Registered out-growers' institutions may organise
themselves into an umbrella out-growers' institution and register as

such with the Authority to represent and advocate for the interests of its
members and the growers who have entered into an agreement with it
for the farming or supply of sugarcane.

(2) An umbrella out-growers' institution that intends to be

registered as such shall apply to the Authority for registration in Form
I set out in the First Schedule.

(3) The Authority shall consider the application made under sub-
regulation (2) and-

(a) within thirty days of submitting an application, issue to a

successful applicant a certificate ofregistration; or

(b) within fifteen days issue the applicant a notice of their
rejection of the application specifying the reasons for the
rejection.

(4) The Authority may in consultation with the County
Governments register an out-growers' institution as an umbrella out-
growers' institution based on-

Registers
maintained by
out-growers'
institutions.

Registration of
umbrella out-
growers
institutions.
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(a) whether the institution is duly registered as an association
under existing laws;

(b) the by-laws or constitutional provisions relating to
membership, voting rights, rights and obligations of
members including the right to join or leave the institution;
and

(c) the number of its members

(5) An applicant who is dissatisfied with the rejection of their
application made under sub-regulation (3) (b) may within fourteen
days of the decision, resubmit the application after addressing the

reasons raised in the rejection.

(6) Upon resubmission of a satisfactory application under sub-
regulation (6), the Authority shall issue the applicant a certificate of
registration as an umbrella out-growers' institution, within thirty days.

(7) Where the relevant county government rejects an application
resubmitted under sub-regulation (5), the applicant may appeal to Court
within thirty days after the date the applicant receives the notice of the

rejection.

(8) The Authority shall issue a certificate of registration as an

umbrella growers' institution under this regulation in Form 2 set out in
the First Schedule subject to such conditions it deems necessary.

(9) A certificate of registration issued under this regulation shall
not be transferable.

10. (l) The Authority shall suspend the registration of a

umbrella millers' association, an out-growers' institution or an

umbrella out-growers' institution if-

Revocation and
suspension of
registration.

(a) the association or institution made a false declaration in the

application for registration;

(b) the association or institution engaged in comrption or fraud
to obtain the certificate of registration;

(c) without reasonable cause, the association or institution has

not complied with a condition of its registration;

(d) the institution has contravened regulation 7; or

(e) the association or institution has not complied with the law
under which it is registered.

(2) When the Authority suspends the registration of an

association or institution under sub-regulation (l), the Authority shall
issue the association or institution a notice of the suspension.
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(3) The notice issued under sub-regulation (2) shall set out the

reasons for the suspension and the corrective measures that the

association or institution should undertake to reinstate their
registration.

(4) The Authority shall reinstate the registration of an association

or an institution, who complies with the corrective measures set out in
the notice issued under sub-regulation (3).

(5) The Authority shall revoke the registration of an association

or an institution, who does not comply with the corrective measures set

out in the notice issued under sub-regulation (3).

I l. All registered millers and registered out-growers' institutions
shall submit to the Authority and the relevant county government'

annual returns of the registers maintained under this Part before the

thirty-first date of January every year following the conclusion of the

data collection period.

PART III_AGREEMENTS FOR DEALING IN SUGARCANE AND
SUGARCANE PRODUCTS

12. (l) A grower may enter into an agreement with a miller, out-
growers' institution or any other person, for the harvesting of the

grower's sugarcane.

(2) An agreement for the harvesting of sugarcane on behalf of a
grower, shall be in Form 5 set out in the First Schedule

13. (1) A grower may enter into an agreement with a miller, out-
growers' institution or any other person, for the transportation of the

grower's sugarcane.

(2) An agreement for the transportation of sugarcane on behalf of
a grower, shall be in Form 5 set out in the First Schedule.

14. (l) A grower may enter into an agreement with a miller for
the farming or supply of the grower's sugarcane.

(2) An agreement referred to in sub-regulation (1)' shall be in
Form 6 set out in the First Schedule.

(3) Despite sub-regulation (1), a grower may enter into an

agreement with a miller for the leasing of part of their land to the miller
on the terms and conditions mutually agreed between them.

15. (l) A grower may enter into an agreement with a registered

out-growers' institution for the farming and supply of the grower's
sugarcane.

Returns by millers
and out-growers'
institutions.
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(2) An agreement referred to in sub-regulation (l) shall be in
Form 7 set out in the First Schedule.

16. (l) A registered out-growers' institution shall enter into an

agreement with a miller for the farming or supply of the sugarcane on
behalf of the growers who the institution have entered into an

agreement under regulation 14.

(2) An agreement refered to in sub-regulation (l) shall be in
Form 8 set out in the First Schedule.

17 . A person who enters into an agreement in accordance with
this Part shall submit the agreement to the Authority for registration.

PART IV - MISCELLANEOUS PROVISIONS

18. (l) A miller shall develop and submit a sugarcane
development plan to the Authority and the respective County
Government.

(2) An out-growers' institution shall develop and submit a

sugarcane development plan to the Authority and the respective County
Government.

(3) A sugar development plan shall be based on the number of
growers, the size of the land under cultivation, sugarcane varieties
cultivated, yields of the sugarcane cultivated and t}re maturity profile of
the sugarcane.

(4) The purpose of a sugarcane development plan shall be to
facilitate economic harvesting and transportation.

(5) A sugarcane development plan shall be developed in
consultation with the growers.

19. (l) Subject to sub-regulation 19 (2), a miller shall ensure that
they have adequate milling capacity in accordance with the sugarcane
development plan developed and submitted in accordance with
regulation 18.

(2) A miller shall operate their mill in accordance with the
registered milling capacity, the terms of sugarcane throughput per day
and the sugar recovery percent set by the Authority.

(3) A miller may in writing apply to the Authority for
authorization to change the installed milling capacity by more than
twenty percent of the registered capacity.

(4) A miller who makes any variation of the installed capacity
without prior authorisation from the Authority, commits an offence.

20. (l) A grower who is a member of a registered out-growers'
institution shall report any changes to the name of the grower's farm,
land reference number or any other particulars, to the out-growers'

Agreements
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institution the grower has registered with and the miller with whom the

grower has entered into an agreement for the farming or supply of the

grower's sugarcane.

(2) An independent grower, shall report any changes to the name

of the grower's farm, land reference number or any other particulars, to

the miller with whom the grower has entered into an agreement for the

farming or supply of the grower's sugarcane.

21. A grower shall only use seeds that are certified in
accordance with the Seeds and Plant Varieties Act.

22. (l) A miller shall issue a grower issue a grower with whom
the miller has entered into an agreement in accordance with regulation
14, a payment statement that indicates the quantity of sugarcane
delivered, the price and agreed deduction or recovery on the payment,
as agreed upon by the grower and the miller.

(2) A registered out-growers' institution shall issue a Srower
issue a grower with whom the institution has entered into an agreement
in accordance with regulation 25, a payment statement that indicates
the quantity of sugarcane delivered, the price and agreed deduction or
recovery on the payment, as agreed upon by the grower and institution.

(3) A miller shall issue a registered out-growers' institution with
whom the institution has entered into an agreement in accordance with
regulation 16, a payment statement that indicates the quantity of
sugarcane delivered, the price and agreed deduction or recovery on the
payment, as agreed upon by the miller and institution.

23. (l) There is established a Sugarcane Pricing Committee.

(2) The Sugarcane Pricing Committee shall comprise of-
(a) a chairperson appointed by the Cabinet Secretary from

amongst the members of the Sugarcane Pricing Committee;

(b) one person nominated by the Ministry responsible for
matters relating to agriculture and appointed by the Cabinet
Secretary;

(c) two persons nominated by the Authority and appointed by
the Cabinet Secretary;

(d) two persons nominated by the registered umbrella out-
growers' institution and appointed by the Cabinet Secretary ;

(e) two persons nominated by the registered umbrella millers
association and appointed by the Cabinet Secretary; and

(0 three persons nominated by the Council of Governors from
the county governments from the sugarcane growing areas

and appointed by the Cabinet Secretary.

Use of cenified
seeds.
Cap.326.
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(3) The quorum of the Sugarcane Pricing Committee shall be

two-thirds of its members.

(4) The members of the Sugarcane Pricing Committee who were
appointed under sub-regulation (2) (d) and (e) shall hold office for a

period of three years and shall be eligible for re-appointment only once
for a further term of three years.

(5) The members of the Sugarcane Pricing Committee who were
appointed under sub-regulation (2) (d) and (e) may resign from office
by a letter addressed to the Cabinet Secretary.

(6) The office of a member of the Sugarcane Pricing Committee
shall become vacant if the member-

(a) has been absent from three consecutive meetings of the
committee without the permission of the chairperson;

(b) is adjudged bankrupt or enters into a composition scheme or
arrangement with his or her creditors;

(c) is convicted of an offence involving dishonesty or fraud;

(d) fails to comply with the requirements of Chapter 6 of the
Constitution;

(e) is convicted of a criminal offence and sentenced to
imprisonment for a term exceeding six months of to a fine
exceeding ten thousand shillings; or

(f) is incapacitated by prolonged physical or mental illness or is
otherwise deemed unfit to discharge his duties as a member
of the committee.

(7) The objective of the Sugarcane Pricing Committee shall be to
ensure equitable returns to the growers and millers.

(8) The principal function of the Sugarcane Pricing Committee
shall be to determine the Sugarcane Pricing Formula.

(9) In determining the formula under sub-regulation (8), the
Sugarcane Pricing Committee may consider-

(a) revenue sharing between the grower and the miller;

(b) the distribution of the proceeds of the milling of sugarcane
among growers on the basis of sugarcane quality, sugarcane
production and handling costs; and

(c) the outcome of the sugarcane testing services.

(10) The Sugarcane Pricing Committee may review the formula
determined in accordance with sub-regulation (8) from time to time to
provide for continuous improvements in sugarcane testing and revenue
sharing systems.
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24. (l) The Sugarcane Pricing Committee may conduct
sugarcane testing services to determine the sucrose content of
sugarcane to determine the Sugarcane Pricing Formula.

(2) The Sugarcane Pricing Committee may contract the services
of an expert in conducting sugarcane testing services.

25, (l) A miller may accept burnt sugarcane subject to the

following conditions -
(a) a grower had authorised the harvesting of his burnt

sugarcane before the sugarcane was harvested;

(b) the harvested sugarcane was delivered to the mill
weighbridge while still fresh; and

(c) sugarcane of an acceptable quality was harvested.

(2) The authorisation referred to in sub-regulation (1) (a) shall be

in the form of a separate agreement between a grower and a miller and
shall set out conditions for the miller's accePtance the grower's burnt
sugarcane.

(3) An agreement referred to in sub-regulation (2) shall be in
Form 9 set out in the First Schedule.

26. (l) A miller shall manufacture, package, transport or store in
a warehouse, sugar and by-products of sugar in accordance with the
Kenyan specifications for sugar set out in the Second Schedule.

(2) All brands for packaging, including a brand which is
repackaged for sale by a distributor, shall register with the Authority
for purposes of traceability.

(3) A dealer shall apply for registration under sub-regulation (2)
in Form l0 set out in the First Schedule.

(4) The Authority shall issue a certificate of Registration in
Form I I as set out in the First Schedule to a successful applicant.

(5) A person who fails to comply with sub-regulations (1) or (2)
commits an offence.

27. Any person against whom a decision to revoke or suspend
their registration, may request for stay of the execution of that decision
for thirty days within which he may effect remedial action.

Sugarcane testing
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FIRST SCHEDULE

FORMS

(r. 3(2), 3(7),6(2),6(7),e(2),e(e), t2(2), t3(2), t4(2), ts(z), 16(2),2s(3),26(3),26(4))

Form I

(r. 3(2), e(2))

APPLICATION FOR REGISTRATION AS AN UMBRELLA MILLERS'
ASSOCIATION/ UMBRELLA OUT.GROWERS' INSTITUTION

To

Agriculture and Food Authority,

l. VWe...

Association/Institution)

2. Physical Address:. ...Market.
Sub-County

3. Land Ref. No.....

4. Postal Address:......

Fax: ... ......E-mail

5. ..... (name of body) apply for the
recognition of ........ ........... ........... ........:- tname of
body).

6. The registered office of the body will be at ......

7 . Copies of the following documents are attached to this application-

a. the Constitution;

b. the Certificate of Registration;

c. the profiles of officials:

d. the register of members.

8. The Head Office of the body will be situated at

9. The registered officials are:

Location

(Officials
(Name

Tel

of
of

a.

b.

c.

10. Project Objectives

a.

b.

c.
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Form 2

(r. 3(7), e(e))

CERTIFICATE OF REGISTRATION AS AN UMBRELLA MILLERS'
ASSOCIATION/ UMBRELLA OUT-GROWERS' INSTITUTION

TO......

THIS IS TO CERTIFY that the above-named body is duly registered as an umbrella

millers' associatior/umbrella out-growers' institution in the sugarcane industry.

Date of issue......

DIRECTOR-GENERAL

Agriculture and Food Authority

Form 3

(r. 6(2))

APPLICATION FOR REGISTRATION AS AN OUT.GROWERS' INSTITUTION

Contact Details:

Name:

Telephone:.. . ...

Email:

TitIC:

Fax:

To

Agriculture and Food Authority,

1. UWe...
)/agent of ......

2. Physical Address:... .Market...
Sub-County

3. Land Ref. No.....

4. Postal Address:... ...

5. Fax: .... ...E-mail

6.
apply for the registration of .......'.
(name of out-grower institution).

7. The registered office of the

... ... (Manager/Director(s
.(Name of out-grower institution)

....Location

.. (name of business enterprise)

institution/ company will be at

8. Copies of the following documents are attached to this application-

a. the memorandum and articles of association/or partnership agreement;
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b. the Certificate of Incorporation/Registration;

c. the profiles of the investor(s) and directors/principal officers;

d. a copy of the project profile or feasibility study showing the implementation
period, program of implementation and operation dates;

e. the evidence of financing and land ownership for the project; and

f. the register of members.

9. The Head Office of the institution /Company will be situated at

10. The Principal Officers of the Company and their qualifications are:

a.

b.

c.

I I . The date of the end of the financial year is ......

I 2. The Auditors of the out-grower institution ile . . .

13. The authorized share capital of the out-grower institution is Kshs./US$

14. The intended capital investment of the out-grower institution is Kshs.AJS$

15. The affiliated sugarcane mill(s)

16. Sugarcane mill(s) acceptance:

.... (name of each registered miller)
confirms that acceptable arrangements have been concluded for delivery and acceptance

of cane to be supplied by the applicant under agreement
No......

Registered miller's Director/Principal Officer

Signature

Registered miller's stamp

Apex Body's Recommendation stamp

17. Applicant's Declaration

I, ...... .... of Post Office Box Number
sincerely declare that I

a

b

c
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manager/director/principal officer/duly authorized agent of
...(name of out-grower institution) AND

that all the requirements of the Crops Act, 2013 in respect of matters precedent to the

registration of ihis out-grower institution and the business enterprise under other Acts and

in[idental thereto havJbeen complied with, AND I make this declaration believing the

same to be true.

Declared at . .. .,

officer

The ......day of

Before me:

20...)

Commissioner for OathsA'{otary Public

Attach certified copies of documents only where applicable

APPLICATION SUMMARY (for fficial use only)

Company Name:

or

Out-grower Institution Name:

Certificate(s) of Incorporation (COD/ Business Reg. Number(s): ... ...
Status:

COU Registration Date:

Post Box Number:

Town:

Investment Financing Plan in Million US$/Kshs:

Foreign Equity Local Equity Foreign Loan Local Loan

Project Objectives:

a,

b.

c.

Capacity:

Employment:

Foreign:

Local: ...

Total: ............

Implementation Period:

(turnover or production p.a.)

)

) Authorized

Company

t



tt74 Kenya Subsidiary k gislation, 2020

Estimated life of project:.. ... .... ....

Project Location

Site/Plot/Block No.:

Street: . ...... Sub-County: .............

(Attach sketch map showing project location)

Shareholders Nationality

Region

Vo

Investment Breakdown

Pre-expenses

Land/Buildings

Plant and equipment

Vehicles

Fumiture & Fittings

Working Capital

Others

TOTAL

Contact Details:

Name:

Telephone:.

Email:

US$/Kshs.M

Title:

Fax:

Form 4

(r.6(7))

CERTIFICATE OF REGISTRATION AS AN OUT-GROWERS' INSTITUTION

TO......

THIS IS TO CERTIFY THAT the above-named body is duly registered as an out-grower
institution.

Date of issue...

DIRECTOR-GENERAL

Agriculture and Food Authority
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Form 5

(r.12(2), t3(2))

AGREEMENT BETWEEN A GROWER/REGISTERED MILLER/REGISTERED
OUT-GROWER INSTITUTION FOR THE HARVESTING OF

SUGARCANE/TRANSPORTATION OF SUGARCANE

This AGREEMENT is made on the . ........ day of ........ '. '. ... two thousand and

BETWEEN of P. O. Box
..(referred to as the "Company" which expression shall, where the context

so admits, include its successors in title and assignees) AND
.... (harvesting/transportation contractor's name) of P- O.

Box.... .. (referred to as the "contractor" which expression shall, where the

context so admits, include his or its successors and assignees), who, if a body corporate,

was incorporated/registered in the Republic of Kenya and has its registered office at

within the Republic of Kenya

a. WHEREAS the Company intends to engage the contractor to harvest or
transport sugarcane in the estate of the Company and grower fields; and

b. WHEREAS the contractor intends to harvest/transport sugarcane within the

estate of the Company and grower fields and, for which the contractor has proof
of capability of undertaking the harvesting/transportation services to the

satisfaction of the Company for the consideration provided.

NOW IT IS AGREED BETWEEN THE COMPANY AND THE CONTRACTOR AS

FOLLOWS:

TERMS OF THE AGREEMENT

l. This agreement shall commence on the date of this agreement and shall remain in

force for a period of ..... (months) unless previously terminated or
extended in accordance with the provisions herein.

2. The parties to this agreement shall undertake to conduct their business with the aim
of ensuring integrity, transparency and accountability.

3. On expiry of the contract period specified in paragraph 1, the parties may renew this
Agreement upon the same terms or other conditions as the parties may agree in
writing.

4. The contractor shall-

a. be a registered employer with the Ministry responsible for labour and shall
recruit all their harvesters/transporters;

b. recruit and employ adults in accordance with the labour laws of Kenya and

regularly bring to the workplace the appropriate number of
harvesters/transporters, fully equipped with suitable cane knives;

c. provide transport to the harvesters/transporters to and from working sites:

d. before signing this agreement, open an account with a suitable and acceptable

financial institution in Kenya, the details of which shall be availed to the

Company to facilitate payment of their services;
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harvest and stack green and accidentally burnt cane in the estate of the Company

for which he undertakes to provide a sufficient number of the

harvesters/transporters daily and to work under the direction of the Company;

harvest/transport sugarcane in the allocated fields only when a valid work order
has been issued and complete their allocated fields before being allocated new

ones; on failure to do so, shall be held responsible for any unauthorized

harvesting by sugarcane cutters registered under the contractor;

cut all cane stalks at ground level, de-top at the first visible dewlap and remove

all dry or green leaves, water shoots, dead stalks and other trash from sugarcane

and, while stacking the cane, clearly separate the extraneous matter from
sugarcane;

motivate their ernployees to accomplish designated tasks to enhance harvesting

efficiency;

ensure that the sugarcane frorn each field is stacked separately and appropriately
tagged;

be responsible tbr re-stacking, arranging or combining poorly shaped' sized or
low density sugarcane stacks;

be responsible for the social welfare, upkeep and all legal obligations pertaining
to their employees and machinery;

be responsible for damage, injury or losses caused by his employees/ agents or
vehicles upon third parties and themselves;

provide a list of their harvesters/transporters to the Company;

provide accommodation, if the need arises, and sat'ety gear for his employees;

pay the wages and other benefits of their employees;

meet the cost of any inputs or services availed to the contractor on their request

by the Company or will allow the deduction of such charges/expenses from any

payment due unless otherwise agreed in writing;

be responsible for any damage caused to the property of the Company and shall

be required to make good such damages out of the payment due to the

contractor;

be responsible for any loss to the Company through bad harvesting, unharvested

sugarcane or sugarcane covered by trash;

ensure that his employees follow all routing instructions and advice from the

field staff of the Company;

ensure that discipline amongst the employees is maintained;

not solicit payment of any kind. other than what is provided for under this
agreement, from the Company for services rendered under this agreement; and

take insurance to cover his employees, agents, machinery and third parties.

5. The Company shall-

a. offer for harvest/transportation sugarcane as is derived from its estate and

contracted sugarcane fields only. for use either as seed crop cane or mill crop,
sugarcane which shall be harvested green, cut at ground level, de-trashed and

e.
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topped just below the meristem as specified by the body responsible for
research; a job completion certificate shall be promptly signed where harvesting

has been done satisfactorilY;

b. set the lead time in harvesting/transporting sugarcane not more than twenty-four
hours and all the lead sugarcane harvested/transported within the lead time shall

be under the responsibility of the Company, otherwise the contractor shall be

held responsible for sugarcane harvested/transported outside the lead time;

c. accept all sugarcane of requisite harvesting quality from the area specified in
this agreement in accordance with the programme provided for herein and the

requisite harvesting quality of sugarcane shall be as specified by the Authority in
respect of the sugarcane variety whose extraneous matter shall be less than three

per cent;

d. ensure that, subject to sugarcane yield and weather conditions, sufficient cane is

available to meet the cutting and stacking requirements of the contractor;

e. make payments to the contractor at an agreed rate and timel

f. make payments every fortnight after the contractor has presented and verified
their bills;

g. at its discretion, take over any work not done in accordance with this agreement

and recover the cost of such from the payments due to the contractors;

h. apply strict disciplinary practice and provide formal notification where the

required standards of harvesting are not being met;

i. not be liable for any loss, damage or injury done to or caused by the contractor
to their employees, agents or machinery or third parties whatsoever;

j. write delivery notes and any other field records for the sugzucane harvested; and

k. notify the contractor to remedy a situation within twenty-four hours where the

Company is dissatisfied with the contractor's performance, failure to which the

contractor shall bear the cost of the damages.

6. For the sugar cane crop, estimates of tonnages shall be based on accurate sugar cane

stack dimensions of sixteen by ten by seven feet all the sugar cane shall be cleared

from the ground and remain neatly stacked in the field so as to make a minimum
average of one and a half tonnes of stacked sugar cane per cutter per day.

TERMINATION OF CONTRACT

7. The contractor shall not assign his services or any interest therein or any of his rights
or obligations under this agreement without the written consent of the Company.

8. Where the contractor offers poor quality services, the Company may seek for
alternative services upon notice to the contractor.

9. Where the Company ceases to exist, the contractor may offer its services to another

party without the approval of the company.

10. If either party decides to discontinue the harvesting of sugarcane or terminate the

relationship with the other party, he shall give a notice of thirty days of their
intention to do so and shall pay all dues within the period of notice.

1

li
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I l. Termination of the contract pursuant to paragraph 9 shall be without prejudice to all
rights accrued and obligations incurred to or by either party prior to the date of
termination and shall not prejudice claim for damages for such breach of contract.

FORCE MAJEURE

12. Neither the Company nor the Contractor shall be obliged to perform their respective
obligations under this agreement if, and to the extent that they or either one of them,
they may be hindered or prevented from so doing directly or indirectly by an event of
force majeure.

13. lf the performance of this agreement or any part thereof shall become impossible of
performance by either party due to force majeure, the party in default shall not be
held responsible to the other party for such non-performance.

14. Without prejudice to the generality to the other terms the following events shall for
all the purposes of this Agreement tall within the meaning of the term force majeure;
fires and explosions at the tactory, floods, earthquake, tempest, war, civil
commotion, riots, arson, sabotage, labour strikes, lock-outs, other industrial dispute,
breakdown or damage to plant machinery, transport or equipment, shortage of
supplies fuel, non-availability of shipping space or railway services inability to effect
sale and or delivery of sugar produced or transported sugarcane or road conditions
and any other causes beyond the control of the parties hereto such that no reasonable
measure or vigilance on the part of the parties hereto or their agents could have
prevented.

I 5. The affected party shall report any event of force majeure within seven days tiom the
date of its occurence and the competent authorities of both parties shall certify the
said event.

16. The obligations of the parties under the specified agreement shall remain suspended
for the period during which the said event of force majeure persists.

DISPUTES

17. Subject to paragraph 18, any question or dispute as to the responsibility to fulfil the
terms of this agreement shall be referred to the Courts .

18. If a dispute arises in the perfbrmance of this, the parties may agree, within fourteen
days after service by one of the parties hereto on the other, notice of the existence of
such dispute, to ref'er the dispute to two arbitrators who shall be appointed jointly by
the Chairman for the time being of the Law Society of Kenya and such arbitration
shall be conducted in accordance with and subject to the provision of the Arbitration
Act, Chapter 49 of the Laws of Kenya.

IN WITNESS WHEREOF the parties have executed this agreement on the date and year
inscribed herein.

SIGNED on behalf of: .... (Contractor)

BY:.....

In the presence of:

SIGNED on behalf of

(Witness)

(Company)

BY:...

In the presence of:

t

(Witness)
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REGISTRATION OF SUGARCANE CUTTERS

(P.4.a.)

Registration number

Name ...............

Sublocation

Village...

(l) I ..., harvesting contractor for
apply to register as a temporary employee to

cut and stack green or accidentally burnt sugarcane.

(2) I am a Kenyan citizen of Identity card number......or a foreigner with work permit
number... ... ..

(3) I have been hired for the period of...... ...months from........... day of
....(month) two thousand and ...

(4) My minimum daily task shall be one point five tonnes of clean, trashed, ground cut
and topped at the last node sugarcane per cane sugarcane.

(5) I will work in a group of not more than three other cutters to cut enough cane to
make a stack of not less than six tonnes.

(6) I will individually cut four or more rows of sugiucane, whose length will vary
according to cane yield, as will be allocated once in the morning by a Supervisor or
Field Assistant prior to commencement of cutting or within the first hour of cutting.

(7) I will stack the sugucane properly according to the field Assistants directive
ensuring grooves are not blocked and that all stack sides and corners are regular and

of uniform length, width and height all round.

(8) I will also avail myself to do other tasks related to cane harvesting namely re-
stacking, cutting and slashing poor cane cutting and carrying cane to a suitable stack
site. I will also avail myself for transportation to other area than my own area for the
purposes ofharvesting cane as contained in the contract.

(9) Payment will be based on the tonnage of sugarcane cut and Stacked or on a daily
basis for re-stacking, slashing and will be according on the following rates.

(a) cutting and stacking green cane at Kshs..... .... ... per tonnes of cane;

(b) cutting and stacking burnt cane at Kshs... ...per tonoes ofcane; and

(c) carrying cane at Kshs..... . .. .... ..per tonnes of cane.

(10) I have read and understood the contents of this agreement to the best of my ability.

Name... .Signature...

Signed on behalf of the Harvesting Contractor:

Name .. ..........Signature... ......

In the presence of...

Name ... . .. .. . . ...Signature. .. ...

!
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Form 6

(r. 14(2))

AGREEMENT BETWEEN A CROWER AND A MILLER FOR SUGARCANE
FARMING AND SUPPLY

This AGREEMENT is made the 

- 

(day) of (month) two thousand
and BETWEEN (names in full) of ldentity Card No

of P.O. Box (Town/City) (referred to as the "grower", which
expression shall where the context so admits, include his successors and assignees)
whose farm/plot L. R No soil
type(s) and is situated in Sub-location
Location. Division... ..... Sub-County............. County
AND (name in full) of P.O. Box..
(Town/City) (referred to as the "miller", which expression shall where the context so

admits include its successors and assignees) whose was incorporated/registered in the
Republic of Kenya and having its registered otfice at 

-;

a. WHEREAS the grower is a registered owner/ lessee and grows sugarcane under
this agreement in the aforesaid plot/field whose total area planted with sugarcane

covering... ....hectares and supply the total harvested sugarcane to the

miller; and

b. WHEREAS the grower is not a member of any out-grower institution and wishes
to enter into direct agreement to grow and supply sugarcane to the miller; and

c. WHEREAS the miller is willing to enter into agreement and accept all sugarcane
grown under this agreement in the aforesaid plot/field and mill the total harvested
sugarcane.

NOW IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:

TERMS OF THE AGREEMENT

l. The term of this agreement shall commence on the date it is signed and shall, unless
sooner determined under the provisions hereof, continue until the grower has

harvested one plant and two ratoon crops, which is a period of up to twenty four
months tbr plant crop and up to twenty two months for each ratoon crop provided
that for early maturing varieties, the crop may be harvested earlier as appropriate,
and that by mutual consent the said term maybe extended to include the harvesting of
one or more ratoon crops as long as the crops meet agreed quality standards, with or
without modifications of the terms and conditions herein contained, by a

memorandum of extension endorsed hereon not less than three months before the

date of the anticipated commencement of harvesting of what would otherwise have
been the last ratoon crop under this agreement.

2. This agreement shall cover sugarcane development services such as seed sugarcane

supply, land preparation, supply of fertilizers, supply of herbicides and pesticides,
extension/ advisory services, financing of sugarcane cultivation and supply by either
party in cash or through provision of services as outlined under sugarcane

developmenU negotiating fol affordable credit. maintaining proper bookkeeping.
transporV distribution of farm inputs, timely transport of seed crop. provision of
educational programmes for farmers, supporting crop diversification programmes for
food security and provision of advances to farmers on hypothecation of their crops.

?
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3. Any party may harvest, transport and weigh sugarcane on behalf of the grower or the

miller within the terms and conditions agreed between the miller and grower.

4. Sugarcane transportation shall be fast, to avoid sugarcane spillage and carry high
payload to reduce costs; the miller and cane transporters shall ensure a short turn
round time at all times; and transport costs shall be charged on the basis of the

weight ofdelivered sugarcane at zonal rates.

5. Sugarcane shall be transported efficiently in stack units (6 tonnes) or their multiples
such as two stacks ((12) tonnes) or three stacks (eighteen (18) tonnes) to avoid field
and transport losses.

6. The sugarcane transporter shall be included in the harvesting programme indicating
specific assignment and area of operation and shall be held responsible, by either
party, for sugarcane spillage during transportation.

7. The sugarcane price payable by any party shall be the price derived through the

payment formula provided by the sugarcane Pricing Committee.

8. The parties to this agreement shall at all times undertake to conduct their business
above Board with the aim of ensuring integrity, transparency and accountability and

the miller shall ensure sugar products conform to the specitications of the Kenyan
Bureau of Standards and also strive to pack sugar directly for retail in the market.

OBLIGATIONS OF THE MILLER

9. The miller shall, before the start of each financial year, prepare cultivation and

planting programme covering all growers and showing acreage, approximate timings
and production quantities anticipated from each grower.

10. The miller shall notify the grower in advance of any planned closure of the mill for
any reason, and notification shall be through a detailed annual time account and the
provided annual milling programme.

I l. The miller shall prepare a cultivation and planting programme to include the area

under sugarcane: by crop cycle for farmer; by each variety showing the name(s) of
farmer(s), plot number(s); age of sugarcane, area under fallow; anticipated tonnage
of sugarcane and yields; expected time of maturity and harvesting per area; expected
inputs and their timings; record of growers loan(s) to farmer(s); payment records in
respect of sugarcane sales proceeds; record(s) for land preparation and harvesting

equipment.

12. Where the miller is not the primary provider of crop seed, he shall provide
requirements for seed cane as part of long-term sugarcane requirements provided an

integrated approach to seed cane development shall be worked out by the body
responsible tbr research in the seed crop development programme

13. The miller shall, at the appropriate time, prepare a harvesting programme showing
the approximate expected time of harvesting the crop of each grower and furnish the

grower with copies of such programmes as soon as they are completed, and consult
with the growers regarding any significant changes therein that the miller may

subsequently consider necessary to make; and a list of all plots showing the acreage

of each grower's sugarcane area as specified in his sugarcane supply agreement
provided that the programmes refened to herein shall be tentative and their
implementation shall be subject to the exigencies of subsequent operation and

circumstances.
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14. The lead time in harvesting sugarcane shall not be more than twenty-tbur (24) hours
and all the lead sugarcane harvested within the lead- time shall be under the
responsibility of the miller, who may arrange to offer the sugarcane to another miller
or bear the cost of wastage.

15. The miller shall buy all sugarcane of requisite quality harvested from the area

specified in this supply agreement in accordance with the programme provided fbr
herein and the requisite quality of sugarcane shall be as specified by the Authority in
respect of the specified sugarcane variety.

16. The miller may reject any sugarcane found not to be of the requisite quality based on
parameters established by the Authority.

17. The miller shall pay the grower within seven days of sugarcane delivery provided
that the sugarcane will be harvested not later than one month after the maturity
period specified by the Authority.

18. If a miller fails to pay the grower as specified by these Regulation and the Schedule
to this agreement for the sugarcane, the miller shall be liable to pay a penalty of
l.5Vo per month on the outstanding grower dues of the affected growers up to the

time it completes payment to safeguard the growers' ability to repay the funds to
finance sugarcane production.

19. The miller shall maintain and develop adequate milling capacity for sugarcane

planted based on agreed planting plans with the growers and further strive to mill
sugarcane efficiently to realize maximum returns for both parties by achieving the

standards specified by the Authority:

20. The miller shall off-load sugarcane quickly and efficiently by applying the principle
of first in first out (FIFO) and no sugarcane shall be stored in the yard for more than
l2 hours from mill-time, provided thatduring the handling of sugarcane in the yard
vehicles shall not be used in such a manner as to destroy sugarcane.

2l . The miller shall ensure that high impact extraneous matter such as stones, boulders,
tree stumps, etc. do not damage equipment by putting a system in place to exclude
them and any identified culprit shall be penalized.

22. The miller may harvest, transport and weigh sugarcane on behalf of the grower
within the terms and conditions agreed between miller and grower.

23. The miller shall advise the grower of any change in planned activities as soon as the
need for such change becomes apparent and he shall issue notices to stop further
harvesting of sugarcane in the event of mill breakdowns.

24. The miller shall list charges for all goods and services to be provided in the
agreement as shown hereafter to allow the grower to make a choice and such
chargeable goods and services shall include, pesticides, herbicides, fertilizers, land
development, crop maintenance, harvesting, weighing, transportation and any other
specified hereof.

OBLIGATIONS OF THE GROWER

Accessibility of sugarcane plot

25. The grower shall offer for sugarcane development only land, which is accessible in
case of supply ofgoods and services throughout the term of agreement.
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26. The grower shall at all times allow the miller to enter upon his land together with any

vehiJles, machinery or livestock which the miller may require to inspect the land and

the sugarcane growing thereon without causing damage to property, sample the

sugur"in", gain access to other grower's land, including such construction of access

traiks as miy be required for the transPort of sugarcane produced by the grower or

others provided that any damage to property by miller or his agents shall be borne by

the miller.

Sugarcane varieties

27 . The grower shall plant or cultivate the most suitable variety of sugarcane

recorn-mended by thl body responsible for sugar research; which shall avail the

sugarcane varietles and eipected characteristics, which relate to the various soil

types in the area.

Crop husbandry

28. The grower shall maintain his sugarcane cultivation to enhance a satisfactory yield

by:

a. maintaining the sugarcane weed-free;

b. applying, at the commended time and in the recommended amounts' all

ferlilizers and other material recommended by the bodies responsible for

research and extension ;

c. undertaking the planting and gapping of sugarcane area at the times

r".ommended by the bodies responsible for research and extension, to ensure a

high plant population;

d. applying all services and goods, which he may have obtained from the miller for

the benefit of his sugarcane crop solely for that purpose;

e. undertaking stubble shaving, inter-row cultivation and trash lining within one

month after harvesting provided that the cost of stubble shaving shall be borne

by the party undertaking the harvesting;

f. inspecting sugarcane for pests and diseases periodically and removing diseased

or 
-infested 

sugarcane and disposing them off in the manner prescribed by,

extension ug"ntr according to the list of pests, diseases and methods of
eradication as recommended by the body responsible for research;

C. except for seed cane production, planting the sugarcane inter-row, one row only

of common beans, soybeans, potatoes, tomatoes, onions, cabbages or carrots and

any other crop maturing within four (4) months and recommended by bodies

responsible for research and extension; and

h. maintaining suitable permanent boundary marks and cleared firebreaks for his

sugarcane crops.

29. The grower shall take other precautions against fire according to the advice of the

extension agentst be liable to pay the cost of any damage suffered by other growers

because of failure to comply with the terms hereol.

30. The grower shall attend meetings and field days convened by the bodies responsible

for risearch and extension; for learning the proper sugarcane husbandry, operation

and application of goods and services obtained from the miller for the satisfactory

yield of sugarcane.
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3 l. The grower shall grow and supply sugarcane of requisite quality harvested fiom the

area specified in the sugarcane farming and supply agreement in accordance with the

programme provided for herein by the miller.

Seed cane

32. The grower shall allow the cultivation of seed cane nurseries, if the millers'
extension agents' desires tbr the multiplication of seed cane material to be supplied
to other growers provided such sugarcane may be used for milling when it is no
longer required for seed cane.

33. Where sugarcane is to be used as seed cane the cost for purposes of paying the
grower or selling to recipient grower shall be determined in accordance with guide
notes provided by the Sugarcane Pricing Committee.

34. Where a grower has been identified to grow seed cane using the agronomical
practices recommended by body responsible for research the price per tonne of the

seed shall be determined separately from the commercial sugarcane provided breeder
or basic seed shall be provided by body responsible for research on specific terms to
the miller or any bulking institution or grower who will establish A-nurseries and in
turn shall supply other growers with seeds for B-nurseries. A list of approved
nurseries and bulking institutions or growers shall be maintained by body responsible
for research.

35. The grower shall allow the cutting of good quality commercial sugarcane of plant
and first ratoon crops to supply seed cane to other growers, only in the absence of
suitable nurseries provided that the age of the seed cane shall not be less than seven

but not more than fourteen months depending on cane variety and cane growing.

36. The grower shall plant seed cane at the onset of rains. Irrigated sugarcane shall be

planted at any time.

Grower fails to nuintain sugarcane husbandry

37. The miller shall, upon a seven-day notice, be entitled, in the event that the grower
does not prepare, plant and maintain his land and sugarcane in accordance with the
agreement, to carry out all and any such operations on the grower's land, to deduct
the cost with interest for these operations from the payment to be made for the
grower sugarcane. Such notice shall have either been served to the grower or his
representative and acknowledged, or shall have been posted to the grower by
registered mail of work carried out.

38. The miller shall give notice for the work to be undertaken on behalf of the grower,
detailing work description, costs and penalties involved; and on completion of the
said work, a job completion certificate shall be prepared and issued to the grower
who shall acknowledged receipt by signing thereof; indirect costs shall be agreed by
the parties at time of entering into this agreement.

Costs and recovery

39. The grower shall bear all direct and indirect costs of the works, goods and services
and interest accruing thereto supplied by the miller in accordance with the Schedule
to this Agreement unless the same is paid earlier allow such costs to be deducted
from payment for sugarcane supplied by the grower.

Provided that:

a. the said charges shall always be as agreed with the grower;
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b. the miller shall consult with the grower regarding any proposed changes in the

said charges before such charges are proposed to take effect and shall maintain
such records as are necessary to show the grower that he charges from time to
time are as agreed in (a) above;

c. the miller shall notify all charges to the grower in reasonable time before the

charges are due to take effect; and

d. where a grower ends up with a debit balance the miller shall immediately write
to the grower for arrangement ofrecovery of the said debt.

Sugarcane harvesting, transport, weighing and selling

40. The grower shall offer, for harvest, transport and weighing all such sugarcane as is
derived from his sugarcane plot under the agreement and no other for use either as

seed cane or mill cane; sugarcane which shall be harvested green, cut at ground level
de-trashed and topped just below the meristem as specified by body responsible tbr
research and extension; a job completion certificate shall be promptly signed where
harvesting and transport has been done satisfactorily.

41. The grower shall not sell his sugarcane through a middleman nor dispose of it or any
interest therein to any other parties without the written permission of the miller
specifying the tonnage of sugarcane which may be sold, the date on which the sale

may take place and destination of the sugarcane.

G rowe r r ep re se ntat ive s

42. The grower shall appoint a representative in all matters of advocacy for sugarcane

development, financing of sugarcane supply services, costs of farm inputs and

related services.

43. The grower shall either attend himself or send an authorized representative to the
buying point to witness the condition of the sugarcane at the time of delivery and to
obtain a ticket showing the weight or value of the sugarcane.

TERMINATION OF CONTRACT

44. The grower shall not assign his land or any interest therein or any of his rights or
obligations under the agreement without the written consent of the miller.

45. Where the miller offers services at the wrong time, the farmer shall have the option
of arranging tbr such services upon notice to the miller.

46, Where the sugar mill ceases to exist, the grower may deliver the sugarcane to another
party without the approval of the miller.

47. If any party decides to discontinue the production of sugarcane or terminate the
relationship with the other party, he shall give a three months' notice of his intention
to do so and shall pay all his dues before the expected time of harvest and the miller
or the grower will then harvest sugarcane in the normal manner provided that such
notice shall only be effective if the grower shall, within the period of notice, repay in
full all loans received by him from the miller. Any such termination of the contract
shall be without prejudice to all rights accrued and obligations incurred to or by
either party prior to the date of termination and shall not prejudice claim for damages
for such breach of this agreement.

FORCE MAJEURE

48. Neither the grower nor the miller shall be obliged to perform their respective
obligations under this agreement if and to the extent that they or either one of them
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may be hindered or prevented from so doing directly or indirectly by an event of
force majeure.

49. The affected party shall report any event of force majeure within seven days from the

date of its occurence and the competent authorities of both parties shall certify the

said event.

50. The obligations of the parties under the specified agreement shall remain suspended

for the period during which the said event of force majeure persists.

DISPUTES

5l . Any question or dispute as to the responsibility to fulfil the terms of this agreement
shall be resolved in accordance with the Laws of Kenya.

CHARGES BY THE MILLER

UNIT QUANTITY COST per
UNTT

TOTAL
COST

SURVEY Ha
LAND PREPARATION
Trimming Ha

Ripoins Ha

Diskins Ha

l'r Ploughine Ha

2nd Ploughing Ha

l" Harrowing Ha

2"d Harrowing Ha

Furrowing Ha

Inter-row cultivation Ha

FERTILISERS
NPK 50 ke bae

UREA 50 ke bae

DAP 50 ke bae

SSP 50 ke bae

TSP 50 kg bae

CAN 50 ke bae

TransDort 50 ke bae

LoadineiOff loadins 50 ke bae

CHEMICALSiHERBICI
DES ETC.
Atranet combination Ke
Gesapax combination Ke
Actril DS Lt
Diuron Ks
Round up Lt
SUGARCANE
HARVESTING
Sugarcane harvesting Kshs/tonne

Groover/Lysol/water man Kshs/tonne

Chemicals Kshs/tonne
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Administration Kshs/tonne

NSSF Contribution Kshs/tonne

Public Holidays Kshs/tonne

Transportation of
Sugarcane cutters

Kshs/tonne

TRANSPORTATION OF
SUGARCANE
Band 0 - 4km Kshs/tonne
4.1-8 Kshs/tonne

8.1- 12 Kshs/tonne

tz.l - t6 Kshs/tonne

16.r - 20 Kshs/tonne

20.1 - 24 Kshs/tonne

24.1-28 Kshs/tonne
28.1-32 Kshs/tonne
32.1 - 36 Kshs/tonne

36.1 - 40 Kshs/tonne

Over 40 km Kshs/tonne

OR
Band A.0 - 10 km Kshs/tonne

B. l0.l - l6 Kshs/tonne

c. t6.t - 24 Kshs/tonne

D.24.1-32 Kshs/tonne
8.32.1 - 40 Kshs/tonne

Over 40 km Kshs/tonne

INTEREST ON LOANS Vo

Other charges (specify) Kshs/tonne

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the day
and date first hereinbefore mentioned.

SIGNED for or on behalf of the miller:

in presence of: ....

SIGNED for or behalf of the grower: ...... .

In presence of: ....

Form 7

(r. l5(2))

AGREEMENT BETWEEN A REGISTERED OUT-GROWERS' INSTITUTION AND
A CROWER FOR SUGARCANE FARMING OR SUPPLY

This AGREEMENT is made on 

- 

(day) of (month) two thousand
and 

-BETWEEN- 

(names in full) certification of
registration/business registration No of P.O
Elnv (Town/City) (referred to as the "Grower", which expression shall, where
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the context so admits include his successors and assignees) whose plot L. R. No
soit type(s) and is situated in Sub-

Divisionlocation_ Location
Sub-County- AND 

-(name 

in full)
ofP'oBox-(Town/City)(referredtoasthe..out-growers'institution''
which expression shall, where the context so admits include its successors and assignees)
whose institution was incorporated/registered in the Republic of Kenya and having its
registered office at in the Republic of Kenya.

a. WHEREAS the Out-growers' institution wishes to contract sugarcane farming in
pursuit of its functions and generally -
i. promotes and represents the interests of growers;

ii. negotiates, arranges, on behalf of grower members, the terms of supply of
sugarcane to the miller and the co-ordination of the production, harvesting
and transport thereof;

iii. provides financial credit or otherwise arranges finance for grower members
relating to the production of their sugarcane, including land clearance and
preparation, planting, cultivation and tending, harvesting, transport and the

supply of goods and services relating thereto;

iv. provides or procures services, advice and assistance tbr grower members as

may be required, to carry out or procure the canying out of such operations
for grower members;

v. provides or procures accounting services and books or records tbr members
in respect of their individual operations;

vi. purchases, sells or otherwise deals in, securing or providing such goods,
materials, supplies and services as may be required by members;

vii. negotiates sugarcane prices with millers through the umbrella out-growers'
institution; and

viii. participates in lobbying for favourable Government policies in the industry
through the umbrella out-growers' institution;

b. WHEREAS the Out-growers' institution has entered into sugarcane supply
contract with the miller in respect of sugarcane grown by the growers who have
consequently contracted the out growers' institution for the farming and supply of
the growers' sugarcane; and

c. WHEREAS the growers are willing to grow sugarcane with the assistance of the
out-growers' institution under specific agreements signed between the growers
and the out-growers' institution.

NOW IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:

TERMS OF THE AGREEMENT

L The term of this agreement shall commence on the date it is signed and shall, unless
sooner determined under the provisions hereof. continue until the grower has
harvested one plant and two ratoon crops, which is a period of up to twenty tbur
months for plant crop and up to twenty two months for each ratoon crop provided
that for early maturing varieties, the crop may be harvested earlier as appropriate,
and that by mutual consent the said term maybe extended to include the harvesting of
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one or more ratoon crops as long as the crops meets agreed quality standards, with or
without modifications of the terms and conditions herein contained, by a

memorandum of extension endorsed hereon not less than three months before the

date of the anticipated commencement of harvesting of what would otherwise have

been the last ratoon crop under this agreement.

2. The agreement shall cover sugarcane development services such as seed sugarcane
supply, land preparation, supply of fertilizers, supply of herbicides and pesticides,
extension/ advisory services, financing of sugarcane supply by borrowing funds and

lending to out growers either in cash or through provision of services as outlined
under sugarcane development; negotiating for affordable credit, maintaining proper
bookkeeping, transport/ distribution of farm inputs, timely transport of seed cane,
provision of educational programmes for farmers, supporting crop diversification
programmes for food security and provision of advances to farmers on hypothecation
of their crops.

3. Any parties may harvest, transport and weigh sugarcane on behalf of the Growers or
the Out-growers' institution within the terms and conditions agreed between the

miller and Out-growers' institution.

4. Sugarcane transportation shall be fast, avoid sugiucane spillage and carry high
payload to reduce costs; the miller and sugarcane transporters shall ensure a short
turn round time; and transport costs shall be charged based on the weight of
delivered sugarcane at zonal rates.

5. Other responsible parties shall maintain sugarcane transport roads to allow transport
units to efficiently carry sugarcane in stack units (6 tonnes) or their multiples such as

two stacks (12 tonnes) or three stacks (18 tonnes) to avoid field and transport losses.

6. The sugarcane transporter shall be included in the harvesting programme indicating
specific assignment and area of operation and shall be held responsible for sugarcane
spillages during transportation.

7 . Sugarcane shall normally be weighed at the factory under the supervision of the
sugarcane testing unit who manages all sugarcane weigh bridges.

8. Any party may weigh sugarcane at any agreed location provided the weighbridge,
possibly automated, shall be serviced, inspected and stamped by the Weights and

Measures department in accordance with the Weights and Measures Act, Cap. 513.

9. An Out-growers' institution or the Grower may install a weighbridge at the mill gate

at his own expense for weighing sugarcane provided that the weighbridge shall be
subjected to tests and inspection by the weights and measures department in
accordance with the law.

10. The sugarcane price payable by any party shall be the price derived through the
payment formula provided by the Sugarcane Pricing Committee.

11. The parties to this agreement shall always undertake to conduct their business above
Authority with the aim of ensuring integrity, transparency and accountability and the
miller shall ensure sugar products conform to the specifications of the Kenyan
Bureau of Standards and strive to pack sugar directly for retail in the market.

OBLIGATIONS OF THE OUT-GROWERS' INSTITUTION

12. The Out-growers' institution shall list charges for all goods and services to be
provided in the agreement as shown hereafter to allow the Grower to make a choice
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and such chargeable goods and services shall include, pesticides, herbicides,
fertilizers, land development, crop maintenance, harvesting, weighing, transportation
and any other specified hereof.

13. The Out-growers' institution shall bear the responsibility of the sugarcane
harvesting, loading and transportation to the mill for weighing and milling at the
factory.

14. lf an Out-growers' institution fails to pay the Grower as specified under
subparagraph (l) for any reason other than delay in payment by the miller as

specified under paragraph l7(l), the institution shall be liable to pay interest charges
at market rates on the sum due and an additional penalty of 3Vo per month on
overdue payment;

15. The Out-growers' institution shall prepare a schedule of all payments to the thrmers
on weekly basis showing dates of harvest, delivery to the rniller and of payment to
the Grower, and such schedule of payment shall be open to scrutiny by the Grower,
umbrella out-growers' institution and the Authority

16. The Out-growers' institution may require doing anything required to be done for
either party in terms hereof provided that, if the Grower fails to facilitate the
harvesting of his sugarcane at the appointed time, the Out-growers institution shall
refer the matter to the Courts.

17. The Out-growers' institution shall, during each harvest period, deliver to the miller
from the Grower, sugarcane in the quantities and on the dates agreed upon between
the miller and the Out-growers' institution.

18. The Out-growers' institution may, within the limits imposed by the condition of the
roads, provide and operate an efficient system of transport from the field to the mill.

19. The Out-growers' institution shall cause the Growers' sugarcane to be weighed and
tested on arrival at the buying point, allow the grower or his representative access to
the weigh-bridge to check the weight, maintain in duplicate a written or printed
record of the value of each load of sugarcane delivered and give to the Grower or his
representative on the day ofdelivery one copy of such record.

20. The Out-growers' institution shall have absolute charge and control of all equipment
machinery, staff and labour concerned with operations on the Grower's land
provided that the Out-growers institution shall exercise due care to ensure that the
operational costs to be charged to the Grower shall be kept at a reasonable level as

agreed.

OBLIGATIONS OF THE CROWER

21. The Crower shall attend meetings and field days convened by the Out-growers'
institution for learning the proper sugarcane husbandry, operation and application of
goods and services obtained from the Out-growers' institution for the satisfactory
yield of sugarcane.

Accessibiliry of cane plot s

22. The Grower member shall offer flor sugarcane development only land, which is

accessible in case of supply of goods and services throughout the term of this
agreement.

23. The Grower shall at all times allow the Out-growers' institution to enter upon his
land together with any vehicles, machinery or livestock which the Out-growers'
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institution may require to inspect the land and the sugarcane growing thereon,
sample the sugarcane, gain access to other Grower's land, including such
construction of access tracks as may be required for the transport of sugarcane
produced by the Growers or others provided that any damage to Grower's property
by Out-growers' institution agents shall be borne by the Out-growers' institution.

24. The Grower shall not assign his land or any interest therein or any of his rights or
obligations under the agreement to another party without the written consent of the
Out-growers' institution.

Sugarcane varieties

25. The Grower shall plant or cultivate the most suitable variety of sugarcane
recommended by the body responsible for research, which shall avail the sugarcane
varieties and expected characteristics, which relate to the various soil types.

Sugarcane husbandry

26. The Grower shall plant or cultivate the most suitable variety of sugarcane
recommended by the body responsible for research, which shall avail the sugarcane
varieties and expected characteristics, which relates to the various soil types.

27 . The Grower shall maintain his sugarcane cultivation to enhance a satisfactory yield
by:

a. maintaining the sugarcane crop weed-free;

b. applying, at the recommended time and in the recommended amounts, all
fertilizers and other material recommended by the Out-growers' institution and
the body responsible for research;

c. undertaking the planting and gapping of sugarcane area at the times
recommended by the Out-growers' institution to ensure a high plant population;

d. applying all services and goods, which he may have obtained from the Out-
growers' institution for the benefit ofhis sugarcane solely for that purpose;

e. undertaking stubble shaving, inter-row cultivation and trash lining within one
month after harvesting provided that the cost of stubble shaving shall be borne
by the Out-growers' institution or the party undertaking the harvesting;

f. inspecting sugarcane for pests and diseases periodically and removing diseased
or infested sugzucane and disposing them off in the manner prescribed by
extension agents according to the list of pests, diseases and methods of
eradication as recommended by the body responsible for research; and

g. except for seed cane production, planting the sugarcane inter-row, one row only
of common beans, soybeans, potatoes, tomatoes, onions, cabbages or carrots and
any other crop maturing within four (4) months and recommended by the body
responsible for research

h. maintaining suitable permanent boundary marks and cleared fuebreaks for his
sugarcanes.

28. The Grower shall be responsible for maintaining suitable permanent boundary marks
and cleared firebreaks for his sugarcane; take other precautions against fire according
to the advice of the Out-growers' institutions: be liable to pay the cost of any damage
suffered by other growers because of failure to comply with the terms hereof.
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29. The Grower shall offer, for harvest and transport by the Out-growers' institution, all
such sugarcane as is derived from his sugarcane plot under this agreement and no

other for use either as crop seed or mill sugarcane; sugarcane which shall be

harvested green, cut at ground level, de-trashed and topped just below the meristem
as specified by the body responsible for research.

Seed development for sugarcane s

30. The Grower shall allow the cultivation of seed cane nurseries, if the Out-growers'
institution desires for the multiplication of seed cane material to be supplied to other
growers provided that such sugarcane may be used for milling when it is no longer
required for crop seed.

31. Where the Grower has been identified to grow seed cane using the agronomical
practices recommended by the body responsible tbr sugar research the price per

tonne of the seed shall be determined separately tiom the commercial sugarcane

provided that the breeder or basic seed shall be provided by the body responsible tor
sugar research on specific terms to the miller or any bulking institution who will
establish A nurseries and in turn shall supply the Out-grower members with seeds for
B nurseries in the Out-grower regions. A list of approved nurseries and bulking
institutions/farmers shall be maintained by the body responsible for sugar research.

32. The Grower shall plant seed sugarcane at the onset of rains and stop two months

before the onset of dry season, except under irrigation where sugarcane shall be

planted at any time.

33. The Grower shall allow the cutting of good quality commercial sugarcane of plant
and first ratoon crops only to supply seed cane to other growers in the absence of
suitable nurseries provided that the age of the seed cane shall be not less than 7

months but not more than l4 months depending on cane variety and agro-ecological
zone.

34. Where sugarcane is to be used as seed cane the cost for purposes of paying the

Grower or selling to recipient growers shall be determined in accordance with guide

notes provided by the Sugarcane Pricing Committee.

35. Where the Out-growers' institution is not the primary provider of crop seed, the Out-
growers' institution shall provide requirements for crop seed as part of long-term
sugarcane requirements provided an integrated approach to crop seed development

shall be worked out by body responsible for research.

36. The Out-growers' institution shall establish seed sugarcane "B" nurseries on Out-
grower members' plot for bulking of seed sugarcane to be supplied to other growers,
and for this purpose to purchase, harvest and transport such seed sugar-crop after
certification by the Out-growers' institution's agronomist as to its suitability for
planting: seed crop which fails to be used for seed will be used for milling provided
that the grower whose crop is cut for seed will be paid at the price not less than that

of mill crop and will not be charged the cost of transport.

Sugarcane harvesting, transport, weighing and selling

37. The Grower shall offer, for harvest, transport and weighing all such sugarcane as is
derived from his sugarcane plot under this agreement and no other for use either as

crop seed or mill crop; sugarcane which shall be harvested green, cut at ground level
de-trashed and topped just below the meristem as specified by the body responsible
for research; a job completion certificate shall be promptly signed where harvesting
has been done satisfactorily.
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38. The Grower shall not sell his sugarcane through a middleman nor dispose of it or any
interest therein to any other parties without the written permission of the Out-
growers' institution specifying the tonnage of sugarcane which may be sold, the date
on which the sale may take place and destination of the sugarcane.

If Grower fails to maintain crop husbandry

39. The Out-growers' institution shall, upon notice be entitled, in the event that the
Grower does not prepare, plant and maintain his land and sugarcane in accordance
with the agreement, to carry out all and any such operations on the Grower's land
which the Out-growers' institution shall consider necessary to ensure that the
Grower's quota of sugarcane of satisfactory quality will be delivered on the due date,
in which case the Out-growers' institution shall be further entitled to deduct the cost,
including a penalty for these operations from the payment to be made for the
Grower's sugarcane.

40. In case of a default and upon notice by the Out-growers' institution, the Grower shall
allow all or any such work to be carried out at his cost by the Out-growers'
institution and its agents or employees working in conjunction with the Grower.

41. Within seven days of receipt of a written notification from the Out-growers'
institution that such operations are necessary to achieve a satisfactory yield of
sugarcane, the Grower shall allow unimpeded access into his cane plot by the Out-
growers' institution and his equipment for the purpose of carrying out any or all
operations which the grower has failed to carry out and that notification shall have
either been served to the Crower or his representative and acknowledged, or shall
have been posted to the grower by registered mail of work carried out.

42. The Out-growers' institution shall give notice for the work to be undertaken on the
Grower's behalf, detailing work description, costs and penalties involved; and on
completion of the said work, a job completion certificate shall be prepared and
issued to the Grower who shall acknowledged receipt by signing thereof indirect
costs shall be agreed by the parties at time of entering into this agreement.

Costs and recoveries

43. The Grower shall bear all direct and indirect costs of the works, goods and services
supplied by the Out-growers' institution as specified in the agreement and unless the
same are paid earlier allow such costs to be deducted from payment for sugarcane
supplied by the Grower provided indirect costs, shall have been discussed and agreed
at the time of this agreement.

44. The Out-growers'institution shall charge interest on any credit that may be granted
by the Out-growers' institution to the Crower, such credit being only granted in
exceptional circumstances at such rate as may, from time to time, be notified by the

Out-growers' institution and be entitled to deduct such interest from the payment due
to the Grower in respect of the first sugarcane harvest from the Grower's land
subsequent to the grant of the credit provided that any interest charges shall have
been agreed upon at the time of entering this agreement.

45. The Out-growers' institution shall be entitled to charge the Grower for all works,
goods and services supplied to the Grower by the Out-growers' institution in
accordance with the Out-growers' institution's Schedule of Charges in force at the
date the agreement is signed provided that the said charges shall at all times be as

agreed with the grower.
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46. The Out-growers' institution shall consult with the Grower regarding any proposed

changes in the said charges before such charges are proposed to take eff'ect and shall

maintain such records as are necessary to show the growers that the charges from
time to time are as agreed under sub-paragraph 43,44 and 45 herein.

41 . The Out-growers' institution shall notify all changes in the Schedule of Charges to

the Grower at least thirty days before the charges are due to take effect and where the

Grower ends up with a debit balance, the Out-growers' institution shall immediately

write to the Grower for arrangement of recovery of the said debt.

G row e r' s re pr e sentativ es and agent s

48. An Grower may appoint a representative in all matters of advocacy in sugarcane

development and the financing of sugarcane supply, including negotiations for the

price of sugarcane, costs of farm inputs and related services.

49. The Crower shall either attend himself or send an authorized representative to the

buying point to witness the condition of the sugarcane at the time of delivery and to

obtain a ticket showing its weight or value'

FORCE MAJEURE

50. Neither the Out-growers' institution nor the Grower shall be obliged to perform their

respective obligations under an agreement if and to the extent that they or either one

of ihem may be hindered or prevented from so doing directly or indirectly buy an

event of tbrce majeure.

5 I . Any event of force majeure must be reported by the affected party to the other party

wit-hin seven days from the date of its occurrence and the said even be certified by

the competent authorities of both parties.

52. The obligations of the parties under an agreement shall remain suspended for the

period during which the said event of force majeure persists.

DISPUTES

53. Any question or dispute as to the responsibility to fulfil the terms of the specified

agrlement due to the reason stated above shall be resolved in accordance with the

laws of Kenya.

TERMINATION OF THIS AGREEMENT

54. Where the Out-growers' institution is unable to provide the services within the

agreed period for whatever reason, the grower may harvest and transport sugiucane

to any other miller or out-growers' institution upon three months' notice to the Out-

growers' institution.

55. Wher.e the Out-growers' institution offers services at the wrong time, the Grower

shall have the option of arranging for alternative services upon notice to the Out-
growers' institution.

56. Where the Out-growers' institution ceases to exist, the Grower may deliver the

sugarcane to any other miller or out-growers' institution.

57. Where a Grower decides to discontinue the production ol sugarcane or terminate the

relationship with the Out-growers' institution. he shall give a three months' notice of
his intension to do so and shall pay all his dues before the expected time of harvest

and the Grower will then harvest sugarcane in the normal harvesting manner

provided that such notice shall only be effective if the Grower shall, within the
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period of notice, repay in full all loans received by him tiom the Out-growers'
institution.

58. Any such termination of this agreement shall be without prejudice to all rights
accrued and obligations incurred to or by either party prior to the date of termination
and shall not prejudice any claim tbr damages for such breach of this agreement.

SCHEDULE OF CHARGES BY OUT-GROWERS INSTITUTION

ACTIVITY UNIT OUANTITY COST/UNIT TOTAL COST
SURVEY Ha

LAND PREPARATION
Trimming Ha

Rippins Ha
Disking Ha

l" Ploughing Ha
2nd Ploughing Ha
I sl Harrowing Ha
2nd Harrowing Ha
Furrowing Ha
Inter-row cultivation Ha
FERTILISERS
NPK 50 ke bas
UREA 50 ke bae
DAP 50 ke bae

SSP 50 ke bae

TSP 50 ks bae

CAN 50 kg bag

Transport 50 ks bas
Loadine/Off loadine 50 ke bae

CHEMICALSiHERBICIDES
ETC.
Atranet combination Ke
Gesapax combination Ks
Actril DS Lt
Diuron Ke
Round up Lt
SUGARCANE
HARVESTING
Sugarcane cutting Kshs/

tonne
Groover/Lysol/water man Kshs/

tonne
Chemicals Kshs/

tonne
Administration Kshs/

tonne

NSSF Contribution Kshs/
tonne
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Public Holidays Kshs/
tonne

Transport
cutters

of sugarcan€ Kshs/
tonne

TRANSPORTATION OF SUGARCANE
Band 0 - 4km Kshs/tonne

4.1-8 Kshs/tonne

8.1 - 12 Kshs/
tonne

t2.l - t6 Kshs/
tonne

l6.l - 20 Kshs/
tonne

20.1 - 24 Kshs/
tonne

24.1-28 Kshs/
tonne

28.t -32 Kshs/
tonne

32.r -36 Kshs/
tonne

36.1 - 40 Kshs/
tonne

Over 40 km
OR
Band A.0 - l0km Kshs/

tonne

B. l0.l - 16 Kshs/
tonne

c. t6.t -24 Kshs/
tonne

D.24.1-32 Kshs/
tonne

8.32.1- 40 Kshs/
tonne

F. Over 40 Km
INTEREST ON LOANS Vo

Other charges (specify) Kshs/
tonne

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the day
and date first herein before mentioned.

SIGNED for or on behalf of the registered out-grower institution:

In the presence of:...

SIGNED for or behalf of the grower:

In presence of:. .. . .
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Form 8

(r.16(2))

AGREEMENT BETWEEN A REGISTERED OUT-GROWERS' INSTITUTION AND
A MILLER FOR SUGARCANE FARMING OR SUPPLY

This AGREEMENT is made the _ (day) of month) two thousand
and 

-BETWEEN- 

(names in full) of Certificate of
Registration/Business Registration No of P. O. Box

.-p,"",t"" ,r*rr, -h*" tr*:':ftff,t " 
fo,,i: 

'ili.;'ilt;i:".:,".T;, 
Jff'l',:t!"#*, LlXll

situated in Sub-location Location_
Division_ Sub-County_ County AND

(nameinfulI)ofP.o.Box-(Town/City)(referred
to as the "miller" which expression shall, where the context so admits include its
successors and assignees) who was incorporated/registered in the Republic of Kenya and
having its registered office at in the Republic of Kenya.

a. WHEREAS the out-growers' institution has in pursuit of its functions and
generally:

i. promotes and represents the interests of growers;

ii. negotiates, arranges, on behalf of grower members, the terms of supply of
sugarcane to the miller and the co-ordination of the production, harvesting
and transport thereof;

iii. provides financial credit or otherwise arranges finance for grower members
about the production of their sugarcane, including land clearance and
preparation, planting, cultivation and tending, harvesting, transport and the
supply of goods and services relating thereto;

iv. provides or procures services, advice and assistance flor grower members as

maybe required, to carry out or procure the carrying out of such operations
for grower members;

v. purchases, sells or otherwise deals in, securing or providing such goods,
materials, supplies and services as may be required by members;

vi. provides or procures services and books or records for members in respect of
their individual operations;

vii. negotiates sugarcane prices with millers through the Apex Body of the
sugarcane growers; and

viii. participates in lobbying for favourable Government policies in the industry
through the umbrella out-growers' institution;

b. WHEREAS the out-growers' institution has entered into sugarcane supply
agreement with the miller in respect of sugarcane grown by the growers who have
an agreement with the out-growers' institution;

c. WHEREAS the growers are willing to grow sugarcane with the assistance of the
out-growers' institution under specific agreements signed between the growers
and the out-grower's institutionl and

d. WHEREAS the miller is willing to buy all sugarcane of requisite quality from the
out-growers' institution specified in this agreement.
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NOW IT IS ACREED BETWEEN THE PARTIES AS FOLLOWS:

TERMS OF AGREEMENT

l. The term of this agreement shall commence on the date it is signed and shall, unless

sooner determined under the provisions hereof, continue until the out-growers'
institution has supplied one plant and two ratoon crops, which is a period of up to
twenty four months for plant crop and up to twenty two months for each ratoon crop
provided that for early maturing varieties, the crop may be harvested earlier as

appropriate, and that by mutual consent the said term maybe extended to include the
harvesting of one or more ratoon crops as long as the crops meet agreed quality
standards, with or without modifications of the terms and conditions herein
contained, by a memorandum of extension endorsed hereon not less than three
months before the date of the anticipated commencement of harvesting of what
would otherwise have been the last ratoon crop under the agreement.

2. Any party may harvest, transport and weigh sugarcane on behalf of the out-growers'
institution or the miller within the terms and conditions agreed between the miller
and Out-grower institution.

3. Sugarcane transportation shall be tast, avoid sugarcane spillage and carry high
payload to reduce costs; the miller and cane transporters shall ensure a short turn
round time always; and transport costs shall be charged based on the weight of
delivered sugarcane at zonal rates.

4. Other responsible parties shall maintain sugarcane transport roads to allow transport
units to efficiently carry sugarcane in stack units (6 tonnes) or their multiples such as

two stacks ((12) tonnes) or three stacks (eighteen (18) tonnes) to avoid field and

transport losses.

5. The sugarcane transporter shall be included in the harvesting programme indicating
specific assignment and area of operation and shall be held responsible, by either
party, for sugarcane spillage during transportation.

6. Sugarcane shall normally be weighed at the milling tactory under the supervision of
the Sugarcane Testing Unit who shall manage all sugarcane weighbridges.

7 . Any party approved by the Authority may weigh sugarcane at any agreed location
provided that the weighbridge, possibly automated, shall be serviced, inspected and

stamped by the Weights and Measures department in accordance with the Weights
and Measures Act, Cap. 513.

8. The sugarcane price payable by any party shall be the price derived through the
payment formula provided by the Sugarrane Pricing Committee.

9. The parties to this agreement shall always undertake to conduct their business above
Authority with the aim of ensuring integrity, transparency and accountability and the

miller shall ensure sugar products conform to the specifications of the Kenyan
Bureau of Standards and strive to pack sugar directly for retail in the market.

OBLIGATIONS OF THE OUT-GROWERS' INSTITUTION

10. The out-growers'institution shall specify sugarcane growing areas by using identity
of fields such as location, land reference numbers, size. growers' identity cards. soil
types, etc.
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I l. The out-growers' institution shall, before the start of each financial year, prepare
cultivation and planting programme covering all growers and showing acreage,
approximate timings and production quantities anticipated from each grower.

12. The cultivation and planting programme shall include: the area under sugarcane by
crop cycle for each farmer; by each variety showing the name(s) of farmer(s), plot
number(s); age of sugarcane, area under fallow; anticipated tonnages of sugarcane
and yields; expected time of maturity and harvesting per area; expected inputs and
their timings; record of loan(s) to farmer(s); payment records in respect of sugarcane
sales proceeds; record(s) for land preparation and harvesting equipment.

13. At the appropriate time, the out-growers'institution shall prepare a harvesting
programme showing the approximate expected time of harvesting the crop of each
grower and furnish the miller with copies of such programmes as soon as they are
completed, and consult with the miller regarding any significant changes therein that
the out-growers' institution may subsequently consider necessary to make; and a list
of all growers showing the acreage of each grower's sugarcane area as specified in
his sugarcane supply agreement provided that the programmes referred to herein
shall be tentative and their implementation shall be subject to the exigencies of
subsequent operations and circumstances.

OBLIGATIONS OF THE MILLER

14. The miller shall buy all sugarcane of requisite quality harvested from the area
specified in this supply agreement in accordance with the programme provided for
herein and the requisite quality of sugarcane shall be as specified by the Authority in
respect of the sugarcane variety(s) whose harvest-to-
mill time for green sugarcane shall ideally not exceed seventy-two (72) hours, and in
case of accidentally burnt sugarcane harvest-to-mill time shall ideally not exceed
forty-eight (48) hours; with extraneous matter of less than three per cent (37o); of Pol
Vo cane of twelve percent (lZ%o\ or above and fibre content of l5%o but not more than
l7.5Vo at maturity.

15. The miller shall notify the out-growers' institution in advance of any planned closure
of the mill for any reason, and notification shall be through a detailed annual time
account and the provided annual milling programme.

16. The miller shall advise the out-growers' institution of any change in planned
activities as soon as the need for such change becomes apparent and he shall issue
notices to stop further harvesting of sugarcane in the event of mill breakdowns.

17. The lead time in harvesting sugarcane shall not be more than twenty-four (24) hours
and all the lead sug€ucane harvested within the lead- time shall be under
responsibility of the miller, who may arrange to offer the sugarcane to another miller
or bear the cost of wastage.

18. The miller may reject any sugarcane found not to be of the requisite quality based on
parameters established by the Authority and as specified in this agreement and
sugarcane rejection parameters shall include:

a. extraneous matter of more than l0 ?o:

b. harvest-to-mill time of green sugarcane of three (3) or more days;

c. two (2) or more days for burnt sugarcane with zero day being the day of cutting
or burning where mill time shall be the time recorded on entry at the
weighbridge;
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d. 82 Vo or less absolute juice purity; fibre content outside the range of 15.0 to 17.5

Vo',

e. Pol Ea cane of less than 12 % or sugarcane of a variety not specified in this
agreement and not recommended by the body responsible tbr research.

19. The miller shall pay the out-growers' institution within seven days of sugarcane

delivery provided that the sugarcane will be harvested not later than twenty-four
months for plant crops and not later than twenty-two months for subsequent ratoons.

20. tf a miller fails to pay the out-growers' institution as specified by the Crops (Sugar)
(General) Regulations, 2020, the miller shall be liable to pay interest charges at

market rates and a penalty of l.5Vo per month on the outstanding grower loan
accounts of the affected growers up to the time it completes Payment to safeguard
the growers' ability to repay the tunds to finance sugarcane production.

21. The miller shall maintain and develop adequate milling capacity for sugarcane

planted based on agreed planting plans with the growers and further strive to mill
sugarcane efficiently to realize maximum returns for both parties by achieving the
following standards:

a. in the case of sugar cane, tonne cane/tonne sugar ratio of 9 or renderment of
l0Vo;

b. mill extraction of 94Vo;

c. preparation index of 907o1

d. boiling house recovery of 88Vo;

e. tactory time efficiency of 927o;

f. overall time efficiency of 80 7o', and

g. overall time utilization of 75Vo.

22. The miller shall off-load sugarcane quickly and efficiently by applying the principle
of first-in-first-out and no sugarcane shall be stored in the yard for more than 12

hours liom mill-time, provided that during the handling of sugarcane in the yard
vehicles shall not be used in such a manner as to destroy sugarcane.

23. The miller shall ensure that high impact extraneous matter such as stones, boulders,
tree stumps, etc. do not damage equipment by putting a system in place to exclude
them and any identified culprit is penalized.

SUCARCANE HARVESTING, TRANSPORT, WEIGHING AND SELLING

24. The out-growers' institution shall decide to harvest, transport and weigh all such
sugarcane as is derived from the growers' sugarcane plots under agreements and no
other for use either as seed cane or mill cane; sugarcane which shall be harvested
green, cut at ground level, de-trashed and topped just below the meristem as

specified by the body responsible for research.

25. The out-growers' institution shall not sell a grower's sugarcane nor dispose of it or
any interest therein to any other parties, other than through this agreement, without
the written permission of the miller specifying the tonnage of sugarcane which may
be sold, the date on which the sale may take place and destination of the sugarcane.

COSTS AND RECOVERY

26. The charges for all goods and services to be provided by either party shall remain as

listed in the agreement.
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27. The out-growers' institution shall bear, on behalf of the growers all direct and
indirect costs of the works, goods and services supplied by the miller or other parties
as specified in their agreements and unless the same are paid earlier allow such costs
to be deducted from payment for sugarcane supplied by the grower provided indirect
costs, shall have been discussed and agreed at the time of the agreement.

OUT-GROWERS' INSTITUTION REPRESENTATIVES

28. The out-growers' institution shall appoint a representative in all matters of advocacy
for sugarcane development, financing of sugarcane supply, costs of farm inputs and

related services.

29. The out-growers'institution shall send an authorized representative or its employee
to the buying point to witness the condition of the sugarcane at the time of delivery
and to obtain a ticket showing the weight or value of the sugarcane delivered.

TERMINATION OF THIS AGREEMENT

30. The out-growers' institution shall not assign any interest therein or any of his rights
or obligations under the agreement without the written consent of the miller.

31. Where the miller offers services at the wrong time, the out-growers' institution may
arrange for alternative services upon notice to the miller.

32. Where the miller ceases to exist, the out-growers' institution may deliver the
sugarcane to any other miller.

33. Where the out-growers' institution ceases to exist, the miller may harvest, transport
and mill the sugarcane without further reference to the out-growers' institution.

34. lf any party decides to discontinue the supply of sugarcane or terminate the
relationship with the other party, he shall give a three months' notice of his intention
to do so and shall pay all his dues before the expected time of supply; any such
termination of the agreement shall be without prejudice to all rights accrued and
obligations incured to or by either party prior to the date of termination and shall not
prejudice claim for damages for such breach of agreement.

FORCE MAJEURE

35. Neither party to this agreement shall be obliged to perform their respective
obligations under this agreement if and to the extent that they or either one of them
may be hindered or prevented from so doing directly or indirectly by an event of
force majeure.

36. The affected party shall report any event of force majeure within seven (7) days from
the date of its occurrence and the competent authorities of both parties shall certify
the said event.

37. The obligations of the parties under the specified agreement shall remain suspended

for the period during which the said event of force majeure persists.

DISPUTES

38. Any question or dispute as to the responsibility to fulfil the terms of this agreement
shall be resolved in accordance with the laws of Kenya.

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the day
and date first hereinbefore mentioned.

SIGNED for or on behalf of the miller:
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ln presence of:... . .

SIGNED tbr or behalf of the out-growers' institution

ln presence of: ....

Forrn 9

(r.25(3))

AGREEMENT BETWEEN A GROWER AND MILLER FOR SUPPLY OF BURNT
SUGARCANE

ThisAGREEMENTismadethe-(day)of-(month)twothousand
and 

-BETWEEN-(names 

in full) of P. O. Box
...(Town/City) (refened to as the "grower", which expression shall, where the

context so admits, include his successors and assignees) whose plot L.R
No- soil type(s)- and is situated in Sub-
location Location
Division_ Sub-County Countv
AND _ (name in full) of P. O Box (Town/City) (referred to as

the "miller" which expression shall, where the context so admits include, its successors
and assignees) which was incorporated/registered in the Republic of Kenya and has its
registered office at in the Republic of Kenya.

a. WHEREAS the grower is desirous of entering into an agreement with the miller
in respect of the supply of burnt sugarcane by the grower;

b. WHEREAS the grower is willing to grow sugarcane without the assistance of
the miller under a specific agreement signed between the grower and the miller;
and

c. WHEREAS the miller is willing to buy all sugarcane of requisite quality from
the grower specified in this agreement.

NOW IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:

TERMS OF AGREEMENT

I . The term of this agreement shall commence on the date it is signed and shall, unless

sooner determined under the provision of clauses hereof, continue until the grower
has supplied one plant and two ratoon crops, which is a period of up to twenty four
months for plant crop and up to twenty two months fbr each ratoon crop provided
that for early maturing varieties, the crop may be harvested earlier as appropriate,
and that by mutual consent the said term maybe extended to include the harvesting of
one or more ratoon crops as long as the crops meet agreed quality standards, with or
without modifications of the terms and conditions herein contained, by a

memorandum of extension endorsed hereon not less than three months before the
date of the anticipated commencement of harvesting of what would otherwise have
been the last ratoon crop under this agreement.

2. The grower shall, betbre the start of each financial year, prepare cultivation and
planting programme covering all his fields and showing acreage, approximate
timings and production quantities an(icipated for each plot.
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3. The cultivation and planting programme shall include: the area under sugarcane by
crop cycle for each plot; by each variety showing, plot number(s); age of sugarcane'

area of plot, anticipated sugarcane yields and expected time of maturity.

4. At the appropriate time, the grower shall prepare a harvesting programme showing
the approximate expected time of harvesting the crop of plot and furnish the miller
with copies of such programmes as soon as they are completed, and consult with the

miller regarding any significant changes therein that the miller may subsequently

consider necessary to make; and a list of plots showing the acreage of each

sugarcane area as specified in this agreement provided that the programmes referred
to herein shall be tentative and their implementation shall be subject to the

exigencies of subsequent operations and circumstances.

5. The miller may harvest, transport and weigh sugarcane on behalf of the grower
within the terms and conditions agreed between both parties

6. The lead time in harvesting sugarcane shall not be more than twenty-four (24) hours

and all the lead sugarcane harvested within the lead time shall be under responsibility
of the miller, who may arange to offer the sugarcane to another miller or bear the
cost of wastage.

7 . The miller shall buy all sugarcane of requisite quality harvested from the area

specified in this agreement in accordance with the programme provided for herein

and the requisite quality of sugarcane shall be as specified by the Authority in
respect of the sugarcane variety(ies whose harvest-to-mill
time for green sugarcane shall ideally not exceed seventy-two (72) hours, and in case

of accidentally burnt sugarcane harvest-to-mill time shall ideally not exceed forty-
eight (48) hours; with extraneous matter of less than three per cent (3Vo); Pol Vo cane

of eleven percent (lL%o) or above and fibre content of 151o but not morc than l7 .sEo

at maturity.

8. The miller may reject any sugarcane found not to be of the requisite quality based on

parameters established by the Authority and as specified in this agreement; and

sugarcane rejection parameters shall include:

a. extraneous matter of more than lUVo:

b. harvest-to-mill time of green sugarcane of three (3) or more days;

c. two (2) or more days for burnt sugarcane with zero day being the day of cutting
or burning, and mill time shall be the time recorded on entry at the weighbridge;

d. 82Vo or less absolute juice purity;

e. fibre content outside the range of 15.0 to l7 .5Vo;

f. polqa cane of less than llVoi ot

g. sugarcane of a variety not specified in this agreement and not recommended by
body responsible for research.

9. The miller shall off-load sugarcane quickly and efficiently by applying the principle
of first in first out (FIFO) and no sugarcane shall be stored in the yard for more than

l2 hours fiom mill-time, provided that during the handling of sugarcane in the yard
vehicles shall not be used in such a manner as to destroy sugarcane.
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10. The miller shall ensure that high impact extraneous matter such as stones, boulders,
tree stumps, etc. do not damage equipment by putting a system in place to exclude
them and any identified culprit shall be penalized.

I l. The miller shall notify the grower in advance of any planned closure of the mill for
any reason, and notification shall be through a detailed annual time account and the
provided annual milling programme.

12. The miller shall advise the grower of any change in planned activities as soon as the
need for such change becomes apparent and he shall issue notices to stop further
harvesting of sugarcane in the event of sugarcane mill breakdowns.

13. The miller shall pay the grower within seven days of sugarcane delivery provided
that the sugarcane will be harvested not later than twenty-four months for plant crops
and not later than twenty-two months for subsequent ratoons and that the sugar cane
price will have been derived through the payment formula provided by the
Sugarcane Pricing Committee.

14. If a miller fails to pay the grower as specified by this agreement, the miller shall be
liable to pay a penalty of 1 .5Vo per month on the outstanding accounts of the grower.

15. The miller shall maintain and develop adequate milling capacity for sugarcane
planted based on agreed planting plans with the grower and further strive to mill
sugarcane efficiently to realize maximum returns for both parties by achieving the
following minirnum standards:

a. in the case of sugarcane, tonne cane/ tonne sugar ratio of 9 or rendement of
lOVo; mlll extraction of 947o;

b. preparation index of 907o;

c. boiling house recovery of 88Vo;

d. factory time efficiency of 92?o;

e. overall time efficiency of 80 Vo; and

f. overall time utilization of 757o.

SUGARCANE HARVESTING, TRANSPORT, WEIGHING AND SELLING

16. The grower shall plan to harvest, transport and weigh all such sugarcane as is derived
from its sugarcane plots under agreements and no other for use either as seed cane or
mill cane; sugarcane which shall be harvested green, cut at ground level, de-trashed
and topped just below the meristem as specified by the body responsible for
research.

17. A sugarcane transporter shall be included in the harvesting programme indicating
specific assignments and areas of operation and may be held responsible for
sugarcane spillages during transportation.

18. Sugarcane transportation shall be fast, avoid sugarcane spillage and carry high
payload to reduce costs; the miller and sugarcane transporters shall ensure a short
turn round time; and transport costs shall be charged based on the weight of
delivered sugarcane at zonal rates.

19. The miller or other responsible parties shall maintain sugarcane transport roads to
allow transport units to efficiently carry sugarcane in stack units (6 tonnes) or their
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multiples such as twelve (12) tonnes or eighteen (18) tonnes to avoid field and
transport loses.

20. Sugarcane shall normally be weighed at the factory under the supervision of the
sugarcane testing unit, otherwise any party under an agreement shall weigh
sugarcane at any agreed location provided the weigh-bridge shall be serviced,
inspected and stamped by the Weights and Measures department in accordance with
the Weights and Measures Act, Cap.513.

2l . An grower may install a weighbridge at the farm-gate at his own expense for
weighing sugarcane provided that the weighbridge shall be subjected to tests and
inspection by the weights and measures department in accordance with the law.

22. The sugarcane-testing unit shall manage all sugarcane bridges and where possible the
weighbridges shall be automated.

23. The grower shall not sell his sugarcane nor dispose of it or any interest therein to any
other parties, without the written permission of the rniller specifying the tonnage of
sugarcane which may be sold, the date on which the sale may take place and
destination of the sugarcane.

24. The parties to this agreement shall always undertake to conduct their business with
the aim of ensuring integrity, transparency and accountability and the miller shall
ensure sugar products conform to the specifications of the Kenyan Bureau of
Standards and strive to pack sugar directly for retail in the market.

TERMINATION OF THIS AGREEMENT

25. The grower shall not assign any interest therein or any of his rights or obligations
under this agreement without the written consent of the miller.

26. Where the miller offers services at the wrong time, the grower shall have the option
of arranging for alternative services upon notice to the miller.

27 . Where the miller ceases to exist, the grower may deliver the sugarcane to another
party without the approval of the miller.

28. If any party decides to discontinue the supply of sugarcane or terminate the
relationship with the other party, he shall give a three (3) months' notice of his
intention to do so and shall pay all his dues before the expected time of supply; any
such termination of the agreement shall be without prqudice to all rights accrued and
obligations incurred to or by either party prior to the date of termination and shall not
prejudice claim for damages for such breach of the agreement.

FORCE MAJEURE

29. Neither the grower nor the miller shall be obliged to perform their respective
obligations under this agreement if and to the extent that they or either one of them
may be hindered or prevented from so doing directly or indirectly by an event of
force majeure.

30. The affected party shall report any event of tbrce majeure within seven (7) days from
the date of its occurrence and the competent authorities of both parties shall certify
the said event.

3l . The obligations of the parties under the specified agreement shall remain suspended
for the period during which the said event of force majeure persists.
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DISPUTES

32. Any question or dispute as to the responsibility to fulfil the terms of this agreement

shall be resolved in accordance with the laws of Kenya.

IN WITNESS WHEREOF the parties hereto have executed this Agreement on the day

and date herein.

SICNED for or on behalf of the MILLER:

Name......

In presence of:

Name...

SIGNED for or behalf of the GROWER:

Name..

In presence of:

Name......

Form l0

(r.26 (3))

APPLICATION FOR REGISTRATION OF SUGAR
BRANDS

To

Agriculture and Food Authority,

l. I/We... (Official of

(Name of

Association/Institutio n)

2. Physical Address:... .Market...............'...Location

Sub-County

3. Land Ref. No......

4. Postal Address:............
Tel:...... Fax: ... ......E-mail

5. ..... (name of applicant) apply for the

recognition of ..... (name of
brand).

6. Copies of the following documents are attached to this application-

a. Trademark registration certificate;

b. Sample of the brand

c. Certificate of Incorporation or Business name.

d. ID or Passport of Directors
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8. Project Objectives

b.

c

Contact Details:

Name:

Telephone:......

Email:

Tifle:

Fax:

Form ll
t.26G))

CERTIFICATE OF REGISTRATION AS A BRAND

TO

THIS IS TO CERTIFY thatthe above-named body is duly
the sugarcane industry.

BRAND:

Date of issue

DIRECTOR.GBNERAL

Agriculture and Food Authority

as a sugar brand in

'

,
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SECOND SCHEDULE

(r.26(l))

KENYAN SPECIFICATIONS FOR SUGAR

A. REFINED SUGAR

STANDARD : KS EAS 5:2009

B. PLANTATION (MILL) WHITE SUGAR

STANDARD : KS EAS 16:2000

C. BROWNSUGAR

STANDARD :KS EAS 749:201O

D. RAWCANESUGAR

STANDARD :KS EAS 8:2010

Characteristic
lReguirement

Polarisation,'Z
lno

99

Characteristic Requirement

Polarisation'S (Min) 99.7

Invert Sugar Content, 7o m/m (Max) 0.04

Conductivity Ash,Vo m/m (Max) 0.04

Loss on drying (Max) (3 hours at 105'C) 0.1

Colour, in ICUMSA units (Max) 60

Characteristic
lReguirement

Polarisation'S (Min)
lee.s

Invert Sugar Content, 7o m/m (Max) 
lO 

,

Conductivity Ash,Vo m/m (Max)
lo,

Loss on drying (Max) (3 hours at 105'C) 
lO.,

Colour, in ICUMSA units (Max)
lsoo

Characteristic Requirement

Light Brown Brown

Polarisation,'Z (Min) 99.2 99.0

Invert Sugar Content, 7o mim (Max) 0.2 0.2

Conductivity Ash Vo m/m (Max) 0.3 0.3

Loss on drying (3 hours at 105'C t 2"C) (Max) 0.15 0.2

Colour, in ICUMSA units (Max) 700 l,300



1.2Invert Sugar Content, % m/m (Max)

Conductivity Ash % m/m (Max) 1.0

Moisture Content, % (Max) (3 h at 105"C *
2"C)

1.0

>1300 - 6,(x)0Colour, in ICUMSA units at 420 nm
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PETER MUNYA,
Cabinet Secretary,
and Co-opcratives.Fish)iesM inistry of Agric ulture, Liv e stoc k,

t
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SCHEDULE (Section 8)

EXPLANATORY M EMORAN DUM

THE CROPS (SUGAR) (GENERAL) REGULATTONS,
2020

PART I
Name of Statutory Instrument: The Crops (Sugar) (Genera!)

Regulations, 2020

Name of the Parent Act: The Crops Act, No. 16 of 2013

Enacted Pursuant to: Section 40 of the Crops Act, No. 16 of
20L3

Name of the
Ministry/Depaftment: Ministry of Agriculture, Livestock,

Fisheries & Cooperatives

Gazetted on:

Tabled on:

27th MAY 2020

TBA

a

PART II
1. PURPOSE OF THE STATUTORY INSTRUMENT

The purpose of these Regulations is to provide for the regulation,
promotion, development and oversight of the sugar industry. Specifically,

the Regulations provide for-

1.1. Registration of umbrella associations for Millers and Growers

L.2. Registration, governance and responsibilities of out-grower
institutions;

1.3. Agreement with respect to miller-grower, out-grower-miller,
harvesting and transporting arrangements;

1.4. Establishment of a Sugarcane Pricing Committee

llPage



1.5. Approved standards for products and seruices
1.6. Cane Development and Processing

2. LEGISLATIVE CONTEXT

2.1. Parliament enacted the Crops Act 2013 which came into force on 1st
August 20L4. By section 40, the Act delegated regulation-making
powers to the Cabinet Secretary who is expected to consult with
County Governments;

2.2. The Crops Act repealed the Sugar Act 2001, amongst other Acts;

2,3. Despite the repeal of the Sugar Act, the subsidiary legislation made
under the repealed Act continue operating by dint of section 24 of
the Interpretation and General Provisions Act, Chapter 2 of the Laws
of Kenya;

2.4. These Regulations are made pursuant to section 40 of the Crops Act
and are meant to operationalize the Crops Act as sugarcane is a
scheduled crop.

3. POLICY BACKGROUND

3.1. After independence, through the Sessional Paper No. 10 of 1965,
African Socialism and its Application to Planning in Kenya, the
Government outlined the importance and role of the sugar industry
within the context of agriculture development.

3.2. The Government therefore invested in Sugar Industry as part of
implementing the vision in the Sessional Paper, by constructing and
holding majority shares in five factories: Muhoroni (1966), Chemelil
(1968), Mumias (L973), Nzoia (1978), and South Nyanza (1979).
Private investors have also built sugar factories: Miwani (L923),
West Kenya (1981), Soin (2006), Kibos (2007), Butali (2011),
Transmara (2011), Sukari (20L2), Kwale (20L4), Olepito(2016) and
Busia (2017). Mumias Sugar was privatized in 2001 but the
Government holds majority shares in the company.
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3.3. The Sugar-subsector has been a key contributor to the agriculture
sector. As at 20t8, about 202,400 hectares of land in Kenya was
under cane farming, mainly confined to Western and Nyanza
regions. Of that, over 92o/o was under out-grower/small-scale
farmers, and the rest under nucleus estates. About 6 million people
derive their livelihood from the sugar subsector either directly or
indirectly.

3.4. However, the Sugar Industry has faced some challenges over the
years. Though some of the challenges have been addressed, there is

a lot to be done to maximize the sub-sector for sustainability. The
Draft Sugar Industry Poliry has highlighted a number of challenges
to which the law and policy need to resolve. Further, the President
appointed a Sugar industry Taskforce to look into the challenges of
the Sugar industry to which they made key recommendations.

3.5. The Agriculture Sector Reforms began in earnest way back in 2003
with the formulation of the Economic Recovery Strategy for Wealth
and Employment Creation (ERS) and the Strategy for Revitalization
of Agriculture (SRA).

3.6. The Sector reforms were aimed at reviewing, updating and
harmonizing the legal framework that would rationalize multiple
legislation and regulations governing the sector.

3.7, Prior to the current reforms, the Agriculture Sector had in excess of
100 laws that made the Sector uncompetitive, inefficient and too
bureaucratic for a conducive business environment. It was also
envisaged that these reforms would make the sector regionally and
gtobally competitive through the overall reduction of cost of
production and increased efficiency in seruice delivery;

3.8. The merger process commenced with consolidation of the Agriculture
Sector legislation which culminated in the enactment of three key
laws, namely, the Agriculture and Food Authority Act, 20L3, the
Crops Act, and the Kenya Agricultural and Livestock Research Act,
2013. The Regulations are meant to operationalize part of the Crops
Act.

4. CONSULTATION OUTCOME
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4.1. As required under Article 10 of the Constitution of Kenya, 2010 as
wel! as under the Statutory Instruments Act, the Cabinet Secretary
has held consultative fora involving stakeholders for a considerable
period of time, especially between the years 2015 and 2018.

4.2. The following stakeholders have been involved in the development of
the Regulations: sugarcane growers through the Kenya National
Federation of Sugarcane Farmers, millers, County governments
through the Council of Governors as well as directly with counties
through County Executive Committee members and other officials,
members of county assemblies in sugar growing regions, members
of Parliament from sugar growing regions, and other dealers in

sugar and related products.

4.3. There were stakeholders' consultative meetings on many dates.
Meetings were held between the Ministry, Agriculture and Food
Authority, Council of Governors, the defunct Transition Authority, the
Attorney-General's Office, the Law Reform Commission as follows:
16th March 2015 (Nairobi), 14th-18th April 2015 (Mombasa), 28th &
30th, May 2015, 2nd & 17th June 2015, and 1st July 2015 (all in
Nairobi); 30th October 2015 (Kisumu), 26th February 20L6 (Nairobi),
27th May 2016, 23rd September 2016 and 16th November 20t7
(Kisumu), 28th - 29th June 2018 (Windsor Golf & Country Club,
Nairobi), and 2nd July 2018 (AFA Headquarters).

4.4. The problems being addressed are: low sugar cane productivity;
inappropriate marketing of sugar and co-products; inadequate and
poor management of the Outgrower institutions; insufficient
institutional, legal and regulatory framework and lack of adherence;
cultural and social-economic constraints to industry performance;
corruption and lack of accountability; poaching of sugarcane among
sugar millers.

4.5. The following highlights were as the result of consultations in various
meetings with stakeholders:

a) That both the Authority and County governments are key

stakeholders in the governance of the sugar industry and will

work in a consultative manner;
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b) That registration of growers and grower institutions will be

introduced;
d) The Authority will prescribe standard contracts between various

players. These contracts are legally binding on the signatories;

e) Growers and millers will be allowed to form associations to
advocate their respective interests;

0 Pricing of sugar cane shall be determined by a Sugarcane

Pricing Committee;

5. GUIDANCE

5.1. Upon Gazettement of these Regulations, the Ministry shall, through
the Agriculture and Food Authority, organize meetings of
stakeholders to sensitize them on the requirements of the
Regulations and how to ensure their effective implementation;

5.2. The Ministry will also ensure that there is an approved Poliry
document to guide the Sugar Industry.

6. IMPACT STATEMENT

6.1, Impact on Fundamental Rights and Freedom

a) The Regulations are not expected to have negative impact on

fundamental rights of persons or institutions that are subject to
the Regulations.

b) The Regulations address matters that relate to the Bill of
Rights, especially on fair administrative actions and freedom of
association.

6.2. Impact on the Private Sector

a) It is anticipated that the Regulations would positively impact on

the private sector by increasing productivity upon better

harnessing of resources towards sugar production and

processing;
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b) The Regulations would ensure that there are proper structures

of governance within growers' and millers'organizations which

will promote efficiency and accountability of actions by those

entrusted with responsi bilities;

c) The Regulations shall standardize agreements relating to cane

growing, haruesting and transportation to ensure that growers

are certain about their obligations and the cost of production;

d) The Regulations will eliminate or reduce excessive delays in

payment for cane supplied to millers;

e) More participation of the private sector in the management of
the sugar industry;

f) More structured methods of discussing and resolving issues

relating to sugarcane;

g) Opportunity to have value for money and reasonable return

through mechanisms proposed for determining or setting cane

prices in a consultative manner.

6.3. Impact on the Public Sector

a) Better compliance with the law and better accountability for

actions on the part of the millers, outgrower institutions and

growers;
b) Improved Socio-economic development;

c) Better public participation by stakeholders in matters affecting

them in line with Article 10 of the Constitution of Kenya, 2010.

7. MONITORING AND REVIEW

Regulations are designed to achieve goals which may relate to
impact, effectiveness (in terms of cost and usability), net benefit

or efficiency and finally, equity or fairness. If they do not lead to

these results, then it means they have fallen short of their

objectives.
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The implementation of the Regulations will achieve good results if
the following measures are undertaken for the purpose of
monitoring and review:

a) All the registered millers to provide data and information on an

annual basis to the Authority and County Governments;

b) The millers and registered out grower institutions shall keep

records as may be relevant for the purpose of improving poliry

and for enforcement of the law and guidelines in the sugar

industry. This includes statistics relating to the growers, their
inputs and outputs, individual production, etc.;

c) The Authority shall carry out regulatory impact assessment at
least once in the first three years of these Regulations to

ensure that the Regulations have no loopholes and if there are,

to be addressed appropriately.

8. CONTACT
psagriculture@kilimo.go.ke (Ministry of Agriculture, Livestock,

Fisheries and Cooperatives)
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STATUTORY INSTRUMENTS ACT, NO.23 OF 2013

CERTIFICATE OF COMPLIAT\CE

(UNDER SECTION 7(4) OF THE STATUTORY INSTRUMENTS ACT,
2013 (NO. 23 OF 2013)

THE CROPS (SUGAR) (GENERAL) REGULATIONS,2020

Whereas the Cabinet Sectary for Agriculture, Livestock, Fisheries and

cooperatives has published the Crops (Sugar) (General) Regulations, 2020 in

pursuant to the powers conferred by Section 40 of the Crops Act,2013 (No. l6 of
2013),IT IS HEREBY CERTIFIED that the aforesaid Crops (Sugar) (General)

Regulations, 2020:

a) Meet the requirements relating to the regulatory impact stamen in the

Statutory Instruments Act, 2013 (No. 23 of 2013) and the guidelines have

been complied with; and

b) In my opinion, the regulatory impact statement adequately assesses the

likely impact of the crops (Sugar) (General) Regulations, 2020.

Datedthis. ;[P ouyo@ozo

HON PETER MUNYA, MGH

CABINET SECRETARY,

MINISTRY OF AGRICULTURE,
COOPERATIVES,

ERIES AND



STATUTORY INSTRUMENTS ACT, NO.23 OF 2013

CERTIFICATE OF COMPLIANICE

(UNDER SECTION 7(4) OF THE STATUTORY INSTRUMENTS ACT,
2013 (NO. 23 OF 2013)

THE CROPS (SUGAR) (GENERAL) REGULATIONS, 2020

Whereas the Cabinet Sectary for Agriculture, Livestock, Fisheries and

cooperatives has published the Crops (Sugar) (General) Regulations, 2020 in
pursuant to the powers conferred by Section 40 of the Crops Act,2013 (No. 16 of
2013),IT IS HEREBY CERTIFIED that the aforesaid Crops (Sugar) (General)

Regulations, 2020:

a) Meet the requirements relating to the regulatory impact stamen in the

Statutory Instruments Act, 2013 (No. 23 of 2013) and the guidelines have

been complied with; and

b) In my opinion, the regulatory impact statement adequately assesses the

likely impact of the Crops (Sugar) (General) Regulations,2020.

Dated this .... Day of 2020

HON PETER MUNYA, MGH

CABINET SECRETARY,

MINISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND
COOPERATIVES,



STATUTORY INSTRUMENTS ACT, NO.23 OF 2013

CERTIFICATE OF COMPLIAI\CE

(UNDER SECTION 7(4) OF THE STATUTORY INSTRUMENTS ACT,
2013 (NO. 23 OF 2013)

THE CROPS (SUGAR) (GENERAL) REGULATIONS,2020

Whereas the Cabinet Sectary for Agriculture, Livestock, Fisheries and

cooperatives has published the Crops (Sugar) (General) Regulations, 2020 in

pursuant to the powers conferred by Section 40 of the Crops Act,2013 (No. 16 of
2013),IT IS HEREBY CERTIFIED that the aforesaid Crops (Sugar) (General)

Regulations, 2020:

a) Meet the requirements relating to the regulatory impact stamen in the

Statutory Instruments Act, 2013 (No. 23 of 2013) and the guidelines have

been complied with; and

b) In my opinion, the regulatory impact statement adequately assesses the

likely impact of the Crops (Sugar) (General) Regulations, 2020.

Dated this ....... Day of. 2020

HON PETER MUNYA, MGH

C,{BINET SECRETARY,

MTNISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND
COOPERATIVES,
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CHAPIER 1: BACKGROUND & INTRODUCTION

This Chapter introduces the subject matter of this report, sets out the
background and the context of the assignment, sets out the terms of
reference, the deliverables and the methodologr used in arriving at the
findings in this report. The subject matter of this report, as we shall describe
a little more detail below, is regulatory impact assessment of the proposed
Crops (Sugar) (Generat) Regulations, 2018, the Crops (Sugar) (Imports, Dxports
and Bg-Products) Regulations 2O 1 8.

1.1 The Agriculture Sector

The agriculture sector has for a long time been considered as the backbone of
Kenya's economy. The Agriculture Sector contributes significantly to Kenya's
GDP.l The sector is also the means of livelihood for the majority of the Kenyan
people. In the national development agenda, agriculture is expected to play a
significant role in the growth and transformation of the economy.

According to Food Securitg Report, prepared by the Kenya Agricultural
Research Institute,2 the agriculture sector-

". . . directly contributes 24% of the Gross Dom.estic Product (GDP) and 27%o

of GDP indirectly through linkages with manufactuing, distibution and
other seruice related sectors. Approximatelg 45% of Gouernment reuenue
is deriued from agiculture and the sector contributes ouer 75% of
industrial raw materials and more than 5oo/o of the export earnings. The

sector i"s the largest employer in the economA, accounting for 60 per cent
of the total emplogment. Ouer 8O% of the population, especially liuing in
rural areas, deiue their liuelihoods mainly from agricultural related
actiuities. Due to these reesons the Gouernment of Kenya (GoK) has
continued to giue agiculture a high prioritg as an important tool for
p r o mo ting natio nal deu elo p me nt. "

Agriculture is centrally recognised as a key plank in Kenya's Vision 2030
which aims to make Kenya a "globally competitive and prosperous country
with a high quality of life by 2030". It is therefore evident why the Government
is keen on transforming agriculture.

The Government developed Strategg for Reuitalizing Agriculture (2OO4-2Ol4l
to provide a framework for increasing agricultural productivity, promote
investment and encourage private sector involvement in agriculture. The

l According to the World Bank (2016) agriculture in Kenya contributes up to 32.4o/o of the
GDP. See httns: / /ec.eurooa.eu /irc / sites /i /files/3 .IRC KenvaWS Kosura.odf (accessed
on 4th July 2018).
zhttp: / /www.foodsecuritVportal.org/ kenVa/ food-securitV-report-prepared-kenya-
agricultural-research-institute? (accessed on 4th July 2018)
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Agriculture Sector Deuelopment Strategy (2009-2020)endeavours to align the
agriculture's activities to the Kenga Vbion 2030.

1.2 The Sugar Sub-sector

Thr: history of sugar farming in Kenya goes back to about 1O0 years ago. The
firsrt sugarcane factory was built at Miwani, near Kisumu in 7922. The second
one was constructed at Ramisi in the Coast Region in 1927. The construction
of the factories was pioneered by Indians who used it to make jaggery. After
ind.ependence, through the Sessional Paper No. 1O of 1965, Afrban Sociali.sm
and its Application to Planning in Kenga, the Government outlined the
importance and role of the sugar industry. The Government therefore invested
in sugar industry as part of implementing the vision in the Sessional Paper,
by constructing and holding majority shares in five factories: Muhoroni
(1966), Chemelil (1968), Mumias (19731, Nzoia (L9781, and South Nyanza
(19791. Private investors have also built sugar factories: West Kenya (1981),
Soin (2006), Kibos (2OO7l, Butali (2011), Transmara(2O11) and Sukari (2012).
The latest entrant into the sugar industry is Kwale International Sugar
Cornpany Limited at Ramisi is a private enterprise which started milling cane
in i2014.3 Mumias Sugar was privatized in 2001 but the Government holds
ma.iority shares in the company.

The Sugar Sub-sector has been a key contributor to the agriculture sector. As
at i2.015, about 2O3,73O hectares of land in Kenya was under cane farming,
malnly confined to Western and Nyanza regions. Of that, 189,390 hectares
were under out-grower/sma11-scale farmers, and only 14,340 hectares were
un<ler nucleus estates. About 6 million people derive their livelihood from the
sue;ar subsector either directly or indirectly.a

Despite the existence of public and private millers, Kenya is not yet self-
sufticient in sugar production. Kenya's annua-l production of sugar is slightly
ove.r 600,000 metric tons compared to annual estimated consumption of
1,0:30,000 metric tons. The deficit in the domestic consumption is met
thrr>ugh importation from COMESA countries and sometimes beyond.

The sugar industry has been facing challenges over the years. Though some
of Lhe challenges have been addressed, there is a lot to be done to maximise
the sub-sector for sustainability. In the Draft Sugar Industry Policgs being
discussed currently, the following have been identified as key challenges
facing the sugar industry, and which the law and policy need to resolve:

3 Ret'er to: http://www.kalro.org/suear/?q=SRl-historv (accessed on 4th July 2018)
a Report of Parliamentary Departmental Committee on Agriculture, Liuestock and Cooperatiues
on tle Crts6 Facing the Sugar Industrg (March 20 15)
s Mirristry of Agriculture, Livestock and Fisheries, State Department Of Agriculture (2OL6l
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. Inadequate generation of research outputs, dissemination and adoption
along the sugar industry value chain;

o Low sugar cane productivity and quality;
o Inefficient processing of sugar and narrow range of product

diversification;
. Jnappropriate marketing of sugar and co-products;
. Inadequate and poor management of the Sugar Development Fund and

ineffective general financing in the sugar industry;
. Insufficient/poor support infrastructure;
. Insufficient tnstitutional, Legal and Regulatory Framework and lack of

adherence;
o Cultural and social-economic constraints to industry performance;
. Healy industry debt burden.

In the wake of the crisis facing the sugar industry in 2015, a Parliamentary
Committee6 tasked with investigating the issue, identified the following
challenges, after hearing key stakeholders:

o Poaching of sugarcane among sugar millers;
. High cost of production;
o Field and factory inefficiencies,
o Corruption and impunity;
. Lack of capital to modernise and automate the mills;
o Fast decreasing land sizes and loss of soil fertility; and
o Failure by the regulator to properly manage and regulate the sector.

1.3 Legal and Regulatory Framework

1.3.1 Historical Development of Regulation

The earliest legal instrument to regulate the Sugar sub-sector was the Kenga
Sugar Authoritg Order 1973,7 made pursuant to the powers conferred under
the Agriculture Act,8 now repealed.

The Order established the Kenya Sugar Authority with the general mandate
to promote and foster the effective and efficient development of sugar-cane for
the production of white sugar, in any area of Kenya. The functions of the
Authority was, in respect of the development of sugar-cane, to-

a) advise on the effective and efficient development of sugar-cane
production for the manufacturing of white sugar;

b) advise on price of cane to growers;

6 Report of Parliamentary Departmental Commtttee on Agiculture, Liuestock and Cooperatiues
on the CrisLS Facing the Sugar Industry (March 2015)
7 Legal Notice No.32 of 1973
8 Chapter 318 of the Laws of Kenya
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c) advise on rules and regulations necessarJr to enable the effective and
eflicient functioning and development of the sugar-cane industry;

d) advise on all aspects of sugar-cElne research services;
e) develop and implement upon approval by Minister a cane testing service

and a sugar-cane quality control system;

0 advise on all aspects of sugar-cane processing;
g) register a1l sugar-cane producers within sugar factory zones;
h) ensure the availability of adequate statistical information relating to all

aspects of the sugar-cane industry;
:i) advise on the utilization of sugar by-products;
.i) with the approval of the Minister, by order in the Gazette, impose a levy

or levies on growers for the purpose of financing the operations of the
Authority and for such other purposes as the Minister may approve;

.k) with the approval of the Minister make an order published in the
Gazette regulating the manufacture, distribution, storage and
marketing of sugar and sugar by-products, and also the quantity and
quality of locally produced and imported sugar.

These were noble functions of the Authority and are still largely good enough.
The: composition of the Authority governance was largely representative of the
key stakeholders. But the Authority was not properly anchored in the law as
it w'as created by a subsidiary legal instrument.

Parliament enacted the Sugar Act in 2001. The Act repealed the Kenya Sugar
Authority Order. The object of the Act was, and is, as appears from its
pre;amble to the Act;

"to prouide for the deuelopm.ent, regulation and promotion of the sugar
industry, to prouide for the establishmen| powers and functions of the
Kenga Sugar Board, andfor connected purposes."

The Act set up the Kenya Sugar Board to replace the then existing Kenya
Sug;ar Authority. The objects of setting up the Board were set out in the Act,
and. were generally to:

o regulate, develop and promote the sugar industry;
o co-ordinate the activities of individuals and organizations within the

industry;

" facilitate equitable access to the benefits and resources of the industry
by all interested parties.
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Additionally, the Board was mandated to do a number of things as specified
in the Act.e The law imposed Sugar Development Levy on sugar to help operate
a number of functions in the sugar industry.l0

1.3.2 The Crops Act

The Crops Actlr was enacted as part of the ongoing policy and regulatory
reforms by the Government in an attempt to respond to the challenges in the
sugar industry, and to position the sector in a pole position to have significant
contribution to the Kenya Vi,sion 2O3O. The goal of the Act is to transform
Kenya's agriculture sector into a commercially-oriented and internationally
competitive industry. The new structures created under the Act are envisaged
to help Kenya modernize agricultural production, improve serwice delivery,
and harmonize the regulatory and legal framework of government
programmes.

The Act states, in its long title, that its intention is to "consolidate and repeal
uaious statutes relating to crops; to prouide for the growth and deuelopment of
agrtcultural crops and for connected purposes. " The Actl2 further provides
that-

The objectiue of this Act b to accelerate the growth and deuelopment of
agriculture in general, enltance productiuitg and incomes of farmers and the
rural population, improue inuestment climate and efficiencg of agibusiness
and deuelop agicultural crops as export crops that will augment the foreign
exchange earnings of the country, through promotion of the production,

e Other functions were to participate in the formulation and implementation of overall
policies, plans and programs of work for the development of the industry; act as an
intermediary between the industry and the Government; facilitate the flow of research
findings to interested parties through the provision of effective extension services; monitor
the domestic market with a view to identiffing and advising the Government and interested
parties on any distortions in the sugar market; facilitate the arbitration of disputes among
interested parties; facilitate the export of local sugar; promote and encourage the use of
environmentally friendly technologies in the industry; provide advisory services to growers,
out-grower institutions and millers; facilitate an equitable mechanism for the pricing of
sugar-cane and appropriation of proceeds from the disposal of the by-products of sugar
production between millers and growers as stipulated in the guidelines; represent the
industry in such organizations as are relevant for the promotion of the industry; oversee the
formulation of standard provisions governing the mutual rights and obligations of growers,
millers and other interested parties; collect, collate and analyze industry statistics and
maintain a data base for the industry; licence sugar mills; promote the efficiency and
development of the industry through the establishment of appropriate institutional linkages;
and to perform such other functions as may, from time to time, be assigned by the interested
parties.
10 See s. 18 of the Sugar Act 200 1 (repealed). The Sugar (Sugarcane Development Levy) Order,
2006, imposed a levy that was set at 7o/o of the market price on all sugar sales. The levy was
collected by the Kenya Revenue Authority but managed by KSB. The levy comprised the Cane
Development (2ohl; infrastructure (1%); factory rehabilitation (3%); grants to research (0.5%);
and KSB administration 0.5%o.
11 Act No. 16 of 2013.
tz Section 3 of the Act.
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processirlg, marketing, and dbtrtbution of crops in suitable areas of the
countrg and in particular to-
(a) circumuent unnecessary regulatory bureaucracg in the crops subsector;
(b) reduce unnecessary leuies, taxes or other barriers to free mouement of

crop products and prouide for a rationalized taxation sgstem;
(c) reduce unnecessary regutation or ouer-regulation of the crops subsector;
(d) reduce duplbation and ouerlap of functions among institutians inuolued

in the regulatbn of crop agriculture;
(e) promote competitiueness in the crops subsector and to deuelop diuersifted

crop products and market outlets; and
(fl attract and promote piuate inuestment in crop agriculhtre.

Th,e Act endeavours to emphasise good crop husbandry on the part of relevant
stakeholders. The stakeholders recognised under the Act include growers,
grc,wers associations, manufacturers, county governments, national
go\rernment, dealers, and other public institutions.

The Act lists "scheduled crops" and allows the Cabinet Secretar5r to add to the
list, in which case the Act becomes applicable to those crops. The
adrninistration of the Crops Act is entrusted with the Agriculture and Food
Autthority (hereafter referred to as "the Authorit5r" or "AFA"). The Authority is
estrablished under the Agriculture and Food Authority Act.r3 A number of
me.asures are required to be taken by the Authority with respect to the
sch.eduled crops, for the purpose of promoting those crops.

1.4 The Agriculture & Food Authority

The Agriculture and Food Authority (AFA) is a public institution in the
agriculture sector, established under the Agriculture and Food Authority
Act.ra The Authority falls under the Ministry of Agriculture, Livestock,
Fisheries & Irrigation. It is the successor to a number of institutions existing
before the commencement of AFA Act and the Crops Act.rs The Act
consolidates the laws on the regulation and promotion of agriculture. It makes
pro'uision for the respective roles of the national and count5r governments in

13 Act No. 13 of 2013
ra A<:t No. 13 of 2013, which Act took effect on 14th January 2013.
rs Tlre Crops Act took effect on 1st August 2014. It repealed the following Acts: Agriculture
Produce Marketing Act (Cap 320), Canning Crops Act (Cap 328), the Cereals and Sugar
Finance Corporation (Cap 329), the Coconut Industry Act (Cap 331), the Cotton Act (Cap
335), the $rethrum Act (Cap 340), the Sisal Industry Act (Cap 341), the Tea Act (Cap 343),
the (loffee Act (No 9 of 2OOf ) and the Sugar Act (No 1O of 2001). Consequently, the following
institutions had to be wound up to pave way for a new institutional framework: the Kenya
Sug:tr Board, the Tea Board of Kenya, the Coffee Board of Kenya, the Horticultural Crops
Deve:lopment Authority, the lyrethrum Board of Kenya, the Sisal Board of Kenya, the Cotton
Development Authority and the Kenya Coconut Development Authority.
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agriculture and related matters, in line with the provisions of the Fourth
Schedule to the Constitution of Kenya 2010.

Before the promulgation of the Agriculture and Food Authority Act, the Kenya
Agricultural and Livestock Research Act, No. 17 of 2Ol3 and the Crops Act,
the Agriculture Sector had numerous statutes that made the sector
uncompetitive, inefficient and too bureaucratic for a conducive business
environment. The reforms that drove the enactment of the new laws were
intended to make the sector efficient and effective.

The Authority is now made up of the a number of directorates that were
previously stand-alone entities: the Coffee Directorate, the Tea Directorate,
the Sugar Directorate, the Horticultural Crops Directorate, the Fiber Crops
Directorate, the Nuts and Oil Crops Directorate, the $rrethrum and Other
Industrial Crops Directorate, and the Food Directorate.

1.5 Regulatory Impact Assessment

Regulatory impact assessment (RIA) involves a range of methods aimed at
systematically assessing the negative and positive impacts of proposed and
existing regulations. It is conceived toward "regulatory management", aimed
at improving how governments use their regulatory powers.16

RIA is an important instrument for improving the quality of regulations and
good governance, by ensuring more coherent and transparent policies, and
making regulation more effective and efficient.17 Through RIA, an analysis of
proposed regulations is done, and by comparing different options, RIA is a
methodological framework and an administrative procedure for better-
informed policy-making and legislative enactments. RIA facilitates the
interdepartmental process and often involves public consultation. It thereby
improves the transparency of governmental decision-making and also
increases the quality of political debate.

In his paperls on the subject of RIA, Prof. Peter Carroll of Tasmania University,
Australia, states:

RIA is now the mandated policy deuelopment system in both countries
for proposed regulation with potentiallg significant impact. As such, with
its requirement for objectiue, systematic consideration of all releuant
policg options, including that of taking no action, as well as a full

t6 According to OECD (19971 Regulatory Impact Analgsi"s: Best Practices In OBCD Counties,
p. 7.
17 Jacob, Klaus, et al, (2O1 1) 'Integrating the Environment in Regulatory Impact Assessments',
p.10
18 Peter Carroll (2ol4l, Ex Ante Evaluation in Australia and New Zealand: the case of
Regulatory Impact Assessment', p.7
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t

consid.eration of their potential cosfs and benefits, RIA does not fit
partirularlg well with the tradittonal process for the deuelopment of polby
bg departments. In uery bnef summary, the traditional process was one
in which public seruants prepared a Cabinet paper recomtnending a
spectftc poticy proposal, according to their mtnbter's specifrcattons,

focused mast often on a preferred polbg option. Within these constraints
the extent and depth of analysas nras often quite reasonable, but it also
often neglected the analysrs o/ other polby options.

Th.rough the process, RIA ensures that the benefits of government action
justi$r the costs, and that the option chosen maximizes benefits and
mir:imizes costs. This is why cost-benefit analysis is usually part and parcel
of IRIA. RIA has been used widely especially in the OECD countries. But the
prerctice has now found its way into many countries, including Kenya, where
it has been given legislative impetus.

The Statutory Instruments Actle requires that RIA be undertaken in certain
cases. The Act provides that-

If a proposed statutory instntment is likely to impose significant costs on the
communitA or apart of the communitg, the regulationmaking authoritg shall,

.prior to making the statutory instrument, prepare a regulatory impact
statement about the instrument.2o

The: Act further provides for the content of a regulatory impact statement and
the publication of the same for public consumption.

The Authority has a huge mandate which necessitates that many pieces of
reg:lations have to be made to fully operationalise the Act. The Act mandates
the Cabinet Secretar5r in charge of agriculture to make regulations.2r
Adititionally, the Crops Act, which is to be administered by the Authority,
mandates the Cabinet Secretar5r to make regulations to deal with many
aspects of agriculture as outlined in the Act.22 We shall discuss this a little
later.

1.6 ObJectives of Regulatory Impact Assessment

The general objective for carrying out regulatory impact assessment respect
to tlre draft Crops (Sugar) (General) Regulations, 2018, and draft Crops (Sugar)
(Imltorts, Exports and Bg-Products) Regulatians 2018, was to determine the

ts Act No. 23 of 2013
20 Section 6 of the Statutory Instruments Act, No. 23 of 2013
2l See section 46.
22 Section 4O of the Crops Act.
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impact of the Regulations on the economy, people, business and the
environment and to prepare a report with several other deliverables.

The specific objectives of this consultancy, as determined from the terms of
reference, were-

a) To analyse and interpret the objectives of the relevant Acts of
Parliament relating to the Sugar Sub-sector, that is, the Agriculture and
Food Authority Act and the Crops Act;

b) To assess and determine tl:e likely impactand effect of the Crops (Sugar)
(General) Regulations, 2018, the Crops (Sugar) (Imports, Exports and
By-Products) Regulations 2Ol8 on the private and public sectors, as
well as on fundamental rights and freedoms;

c) To determine the options available (policy, legal, administrative, etc.) in
lieu of the said regulations, which may achieve the objectives for which
the regulations are made, and justify the options taken;

d) To assess and determine the likely cost implication, both to the
government and the private sector, should the proposed regulations be
promulgated;

e) To assess and determine the benefits that would accrue from the said
Regulations which would justify the costs that may arise out of the
proposed Regulations;

0 To prepare a regulatory impact statement;
g) To prepare a compliance certificate; and
h) To prepare appropriate explanatory memoranda to accompany the

proposed Regulations.

1.7 luterpretation of the Terms of Reference

In order to meet the above objectives, the consultant interpreted the terms of
reference to require the consultant to undertake the following:

a) Analyse and interpret the objectiues of the relevant Acts of Parliament
relating to the sugar sub-sector, that is, the Agriculture and Food
Authority Act and the Crops Act;

b) Analyse and determine the objectiues of the proposed regulations: the
Crops (Sugar) (General) Regulations, 2018, the Crops (Sugar) (Imports,
Exports and Bg-Products) Regulations 2018;

c) Assess and determine th'e impact and effect of the Crops (Sugar)
(General) Regulations, 2018, the Crops (Sugar) (Imports, Exports and
By-Products) Regulations 2Ol8 on the private and public sectors as well
as on fundamental rights and freedoms;

d) Determine the options auailable (policy, legal, administrative, etc.) in lieu
of the said regulations, which may achieve the objectives for which the
regulations are made, and justify the options;
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e) Assess and determine the cost implication, both to the government and
the private sector, should the proposed regulations be promulgated;

:f) Assess and determine the beneJits that would accrue from the said
regulation that justi$ the costs that may arise out of the proposed
regulations;

g) Ensure that the Authority and the Cabinet Secretary comply with the
requirements of the Statutory Instruments Act, and, in particular-

i. by ensuring that there has been public participation and
consultation in making the Regulations;

ii. by preparing Regulatory Impact Statement;
iii. by preparing a Compliance Certificate; and
iv. prepare Notice on Regulatory Impact Statement for publication in

the Gazette.
h) Prepare appropriate explanatory memoranda to accompany the

proposed regulations.

1.8 Scope of the Consultancy

The consultant worked within the Terms of Reference and contract agreement
to deliver quality output. The scope of the consultancy was as follows:

a) Review of the Constitution of Kenya 2OlO, especially the Bill of Rights
and the sharing of functions between the National and County
governments to determine whether the proposed Regulations have
unintended effect on either level of government;

tl) Review relevant Government policies on-
i. sugar sub-sector;
ii. local, regional and international trade;
iii. sugar production inputs and subsidies.

c:) Review other documents relating to the sugar sub-sector, including
relevant Parliamentary reports, relevant Parliamentary sessional
papers, research papers and other published materials on the sugar
sector;

ct) Review statistics on the trade in sugar and sugar products;
e,) Review the relevant repealed statutes to determine the mischief that

was intended to be addressed under the new legal regime;

{t Review the existing statutes and regulations that will be replaced to
determine the significant changes that would arise under the proposed
regulations;

e) Investigate policy options available to address the concerns;
Lr) Review and assess the socia"l, economic arrd enuironmental impact of the

proposed Regulations;
i)r Review and assess the potential impact of the proposed regulations on

market competition; and
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j) Prepare a comprehensive Report addressing all the issues above, and
make appropriate recommendations.

1.9 Methodolory

This consultancy was predominantly qualitatiue. It relied heavily on pre-
existing material-primary sources of data and also secondary sources
gathered for some time on the development of the Proposed Regulations. The
assignment was undertaken by Mr. Isaac Kuloba (Lead consultant) assisted
by Mr Samuel Akhwale (consultant) on behalf of the Kenya School of Law (the
consultant). The consultant was not required to collect from the field views or
input by various stakeholders, but the sources of this information were
already documented. However, the consultant did interwiew key persons who
were involved in the development of the Regulations.

The consultant used the methodologr set out next.

1.9.1 Inceptlon Meeting & Inception Report

The consultant held an inception meeting with the client's legal team on 10th

May 2018. Another meeting was held between the Lead Consultant (Mr lsaac
Kuloba) with the team at the Sugar Directorate on 2l"t May 2018. During the
inception meeting, the consultant agreed with the client on the documents to
be furnished to the consultant by the client.

The consultant prepared an Inception Report and an agreed work plan in
consultation with the legal team to ensure that the process was completed on
schedule with a minimum disruption of the ongoing activities.

1.9.2 Data Collection Methods

a) The consultant employed desktop review of statutes, circulars, policy
documents, reports, statistics, records and other documents.
The consultant reviewed and analysed the reports compiled by client on
public participation and consultations with stakeholders on the content
of the proposed regulations to determine the issues and concerns raised
by the stakeholders.
The consultant undertook limited focused group discussions with
relevant officers of the Sugar Directorate to acquire more insight into
the process leading to the Draft Regulations.

Constitutional and Statutoty Revlew

b)

c)

1.9.3

The Constitution, relevant statutes, regulations, legal notices, government
circulars and policy instruments, Parliamentary papers, etc. were reviewed
and specific portions or sections analyzed in order to extract relevant
information to contribute to the deliverables.
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1.9.4 Data Analysls & Presentation

Thr: consultant analysed the data and information collected and plot the
findings in appropriate manner. The purpose of the analysis was to determine,
with respect to the Proposed Regulations:

a) The likely impact of the proposed regulations on-
i) the sugar sub-sector generally;
i0 market competition;
iii) cost of production of sugar and related products;
iv) importation and exportation of sugar.

b) the cost implication, both to the Government (national and county
governments) and the private sector;

,c) the impact on Kenya's regional or international obligations;
,l) the impact on the environment;
,3) whether there are other non-statutory options to some of the matters

addressed by the regulations;
l) Social impact.

1. 10 Deliverables/Outputs

The deliverables of the consultancy were:
{r) Inception Report;
b) Work Plan;
c) Regulatory impact assessment report;
d) Regulatory impact statement;
e) Compliance certificate;
0 Explanatory memorandum to the Regulations.

1.11 Exlt Meeting

The exit meetingwas held on 31"tJuly 2018 to discuss key findings in the
Interim Report, identi$r any gaps and omissions, correct any errors and clariff
any issues arising. Useful feedback was obtained from client.

l.tn Confldentiality

The consultant observed at all times confidentiafity prior to, during and after
this consultancy. The consultancy was guided by best practices and ethical
reqttirements. No information or document obtained by the consultant under
this consultancy would be disclosed to any other person except for the
purpose of this consultancy, or with the express consent of the Authority.
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CHAPIER 2: DISCUSSION AND FINDINGS

2.1 Introduction

This Chapter discusses the Crops (Sugar) (General)Regulations, 2018, and the
Crops (Sugar) (Imports, Exports and By-Products) Regulations 2018. The
following are set out:

a) The objectives of the regulations;
b) The consultation undertaken prior to the final draft of the regulations;
c) The broad content of the regulations (regulated activities);
d) Analysis of the impact in its various facets.

2.1 Objectlves of the Proposed Regulations

The Proposed Regulations are aimed at addressing the problems and
challenges experienced over the years in the sugar industry. The challenges
have already been addressed in Chapter 1 of this Report, but we shall keep
on referring to them as they form the chunk of the reasons why the Authority
has undertaken this study.

2.1.1 Crops (Sugar) (Generalf Regulations, 2018

The purpose of these Regulations is to provide for the regulation, promotion,
development and oversight of the sugar industry. To 'regulate' entails the
power to control the Sugar industry by means of rules; to set according to a
certain standard. To 'promote', on the other hand, means to support or
actively encourage the sugar industry or to further the progress thereof.
Finally, 'oversight'means that the Authority is required to supervise the sugar
industry (a person or their work).

Gleaned from the discussions and consultations that have taken place, the
Crops (Sugar) (General) Regulations, 2O18 are meant to do accomplish the
following:

a) To set out and amplify the functions of the Sugar Directorate;
b) To define the procedure for registering, licensing and renewing licences

for processors of sugar cane;
c) Makes provision for corporate social responsibility of a miller as well as

responsibility relating to environmental sustainability;
d) To introduce and provide for mill command zones to ensure an orderly

development of cane and for sustainability, as well as deal with
instances of 'cane poaching';23

23 'Cane poaching'is euphemism for a situation where a miller benefits from another miller
by luring a farmer to divert cane to the miller at the expense of the miller who may have
invested in the famers activities and therefore entitled to receive the cane and deduct his
expenses from the proceeds due to the farmer.
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e) Allow the creation of organised apex bodiesza for millers and growers;

0 Provide registration, governance and responsibilities of out-grower
institutions;

g) Makes provision for contracting with respect to miller-grower, out-
grower-miller, cane-cutting, harvesting and transporting
arrangements;

h) Provides for provision of payment information to growers and out-
grower institutions by millers as parties may agree; further provides for
payment by millers for cane supplied to be made within 30 days. The
formula for cane pricing has been agreed upon and is part of the
Regulations and the Authority is given power to establish sugarcane
pricing committee in consultation with relevant county governments.
The price of cane is determined based on weight and sucrose content;

i) The farm-gate2s system is provided, such that the weighing of cane is
done at the nearest point from the cane farm, such weighing points to
be approved by the Autho.ity;

-i) Under the proposed Regulations, operators of sugar nurseries,
harvesters, transporters have to be registered. by the relevant County
government;

jk) To deal with 'poaching' of cane, the proposed Regulations provide for
sugarcane transportation permit as well as entering into contractual
commitments by growers binding them to a certain miller;

l) The proposed Regulations come up with a system of member-based
association of sugar technologists to generate knowledge and
improvement in the sugar husbandry;

m)The Schedule to the Crops (Sugar) (General) Regulattons, 2O1B provides
details of conditions for licensing millers, including: active participation
of a miller at all stages of cane development till transportation; pa5rment
of shillings 1,O00,0OO/= for a miller and shillings 50,000/= for a juggery
operator before the licence is issued to the miller. There are also
grounds for the Authority to refuse to grant or renew licence (clause 16

of the Second Schedule to the Regulations);
n) Specifications for different types of sugar are stated in the Second

Schedule to ensure that there is quality assurance of the product.
Conformation with Kenya Bureau of Standards requirement is both an
obligation to millers and importers;

2a U.nder apex organization arrangement, cane growers and millers are allowed to form
orga:nizations that bring several outgrower organizations or millers to represent them. These
are expected to be national in character rather than being regional.
2s A 'farm-gate'is used to refer to a point which is not far from where sugarcane is harvested
as may be determined by the Authority. The intention is to cushion famers against losses of
cane incurred by reason of spillage or theft due to the long distance from the farm to the mill.
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The Regulations give some leeway to stakeholders to determine certain terms
of engagement through contracts, but the Authority retains the power to
standardize those terms through templates of contracts to be entered into.

2.1.2 Crops {Sugarf (Impotts, Exports & By-Products} Regulations 2O18

T}re Crops (Sugar) (Imports, Exports and Bg-Products) Regutations 2018 are
intended to set procedures for those who are interested in exporting or
importing sugar, or otherwise dealing in by-products of sugar.

The major issues arising from stakeholders'engagement concern

. The criteria for licensing importers and exporters of sugar and related
by-product;

. The determination of quantities of sugar imports to be allocated to a
person;

o The criteria and procedures for exporting sugar;
o The mechanisms for preventing illegal imports of sugar, or un-inspected

sugar finding its way into the market;
o Monitoring of the origins and destination of sugar being brought into

the market;
. Repackaging of sugar which is a threat to fair competition as it may be

used to circumvent the provisions of a licence.

The Regulations do not make any radical proposal uis a ub the current
regulations.

2.2 Stakeholder Consultations

2.2.1 Public Participation and Consultations

The Constitution of Kenya 2OlO and the Statutory Instruments Act require
that there be consultations in making a law or an instrument that is likely to
affect people. What is the extent of the consultations? Is consultation by
'sampling' good enough? These matters have come before courts for
interpretation of the meaning of "public participation."

The law does not expressly provide that records of all consultative meetings
be kept but requires that public participation be done to ensure that the
outcome is an instrument that truly reflect the wishes and consensus of all
stakeholders in line with Article 10 of the Constitution of Kenya 2010, which
declares, as one of the national principles of governance, "patriotism, national
unitg, sharing and deuolution of power, the rule of law, democracg and
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participation of the people.zo (Emphasis added) But there must be evidence of
sur:h consultations, hence keeping of records is paramount.

Thr: Statutory Instruments Act was recently amended2T to insert the following
meaning of the expression public participation:

"publb participation" means inuoluement bg the regulation making authoitg
of person^s or stakeholders that the statutory instntment mag directly or
indirectlg applg to"

In llfoses Mungendo and. 9O8 Others a. Attorneg @nera.l and. Another,
Petition Number 16 of 2OLg the Court rendered the following view of the
issr-re:

"[21] As concerrLs the pre-parliamentary or consultatiue stage, the
Permanent Secretary has giuen euidence on how different stakeholders
were consulted. Some of the organbations consulted include the

following; Kenga National Federation of Cooperatiues, National Cotton
Growers Associafion, Merlt Central Diary Co-operatiue Union Limited,
Cereal Growers Association and the Horticultural Farmers and Exporters
Association. The organisations consulted are, in mA uiew, broadlg
representatiue of agiculfitral interests in the country. Thi,s euidence is not
controuerted bg the petitianers. Furthermore, I do notthinkit is necessaru

inuited to LN

satisfu the terms of Article 10. Thus the contention bg the first petttioner
that "I am aware that majority of Kenyans producers, processors,
professionaLs or policy makers haue notbeen inuited to ang stakeholders
meetings to enrich ang of the laut" is not necessarilg decisiue of the lack
of publb participation... " (Emphasis added)

The above amendments also amend the definition of explanatory
meffLorandum. The definition is replaced by a new definition as follows:

"explanatory memorandttm" means a statement, prepared by the regulation
maktng authoity that explains the purpose and operation of the stattfioru
ti.nstrument and it includes ang documents incorporated in the stafifiory
i.nstrument ba reference and tndbates hout they maA be obtained."
(emphasis added).

According to the Statutory Instruments Act28, an "explanatory memorandum"
in relation to a statutory instrument, means a statement that-

€r) is prepared by a regulation-making authority;

26 Article 10(2)(a)
27 Tbe amendment is by s. 2 of Statute Law (Miscellaneous Amendments) Act, 2018 No.4 of
201{} (Schedule), assented on 4th April, 2018 and took effect on 2lst May, 2018.
28 Se:ction 2 of the Act.
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b) explains the purpose and operation of the statutory instrument;
c) if any documents are incorporated in the statutory instrument by

reference, contains a description of the documents so incorporated and
indicates how they may be obtained;

d) if consultation was undertaken before the statutory instrument was
made, contains-

o a brief statement of the way the consultation was carried out;
. an outline of the results of the consultation; and
. a brief explanation of any changes made to the legislation as a

result of the consultation;
e) if no such consultation was undertaken, explains why no such

consultation was undertaken;
0 contains such other information as is prescribed on the notes as set out

in the Schedule; and
g) is accompanied by the regulatory impact statement prepared for the

statutory instrument.

The consultant sought to work within the above understanding to produce
the deliverables in this Report.

2.2.2 Consultations Undertaken

At the heart of RIA, is the understanding that there must be consultation with
those people who are likely to be affected by the statutory instrument. The
Authority has been consulting for a considerable period of time and the
Regulations have been in draft form for some time now. There were many
formal and informal meetings that discussed the Sugar Sub-Sector, including
the Regulations.

There were a number of key consultative meetings held with various
stakeholders over a number of years, as per the Appendk to this Report.
Stakeholders and the public generally were notified to attend consultative
meetings on the Regulations.

Specifically, the consultations involved the following:

a) Sugar millers, through their recognised representative organizations;
b) Sugar growers, through their recognised representative organizations;
c) Members of Parliament in the cane growing areas;
d) Members of County assemblies in the cane growing areas;
e) Council of Governors;

0 Members of County Executives
g) Sugar Research Institute;
h) The National Treasury;
i) Kenya Plant Health Inspectorate Services (KEPHIS);
j) Inter-Governmental Relations Technical Committee (IGRTC);
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k) Privatizatton Commission;
1) Ministry of Agriculture Livestock & Fisheries;
m)Agriculture and Food Authority;
n) Development partners.

A rnajor stakeholder consultation meeting was held on 16ft November 2Ol7
in lKisumu, attended by the following:

o Cabinet Secretary for Agriculture, Livestock, Fisheries & Irrigation;
o Ministry of Agriculture Livestock, Fisheries & Irrigation;
. Council of Goverrrors;
o Members of Parliament;
o Members of County Executives;
r Members of County Assemblies;
o Representatives of farmers;
r Representatives of millers;
. Development partners.

Further consultations were held on 28-29 June 2018 at Windsor Golf and
Corrntry Club and on 2"a July 2Ol8 at the AFA Headquarters, and both dealt
with the challenges facing the Sugar industry and the policy and legislative
measures taken to bring back the industry to productive course.

Some recommendations made by different groups or stakeholders did not
directly or at all find their way into the Regulations, and there are reasons for
that:

o Re-establishment of cane development fund: there is already a fund set
up for all scheduled crops, i.e. the Commodities Fund;

o State to waive debts by millers: this is a policy issue by the National
Government, not a regulatory issue;

o Millers to establish their own research associations and be funded by
the Government: the Regulations allow member-based technologr
associations but the funding is not to be made by the Government;

o Allocation of sugar development to be clear and transparent: not
mentioned by reason of existence of Commodities Fund;

., Importers of sugar to be made to pay the same amount of licence fee as
the millers: this would amount to an unreasonable rule as it would be
difficult to make any economic sense were this to happen;

r, Sugar lerry is not addressed in the draft Regulations;
r, Special committee to be formed (with representation from the

stakeholder) to be responsible for licensing of importers: this would
amount to allowing a competitor to be involved directly in licensing a
competing person;

Flno.l RIA Repott, 29a August 2018 23 lPage



o Re-introduction of Sugar Arbitration Tribunal.2e

2.3 Assessment of the Impact of the Regulations

2.3.1 Introduction

Regulatory impact assessment helps the Authority to ascertain that the
objectives of the Regulations are met. The assessment identifies the mischief
that is sought to be cured by the Regulations, and where necessary, assess
the options that are available to the proposed regulations.

In a regulatory impact assessment, a number of questions are implicit:

a) The problem the Authority trying to solve.
b) Why government action needed
c) The policy options to be considered.
d) The likely net benefit of each option.
e) The stakeholders to be consulted about these options and the manner

of consultations.
0 How the option chosen be implement and evaluated.

We have already addressed some of the above aspects. RIA is performed when
a proposed new policy or law would appear to have significant consequences
on the businesses, the economy, the societ5r, or the environment. This
assessment is intended to help the Authority decide whether:

o the regulation is necessary;
. aimed at the right target;
o in proportion to the problem being addressed; and
o whether it will achieve its intended objective in a cost-effective way.

2.3.2 The Need for Regulations

The Crops Act is a framework statute that does not provide the details
necessary to implement its objectives. The details on crop husbandry cannot
be included in the Act, hence parliament delegates that function in

2e As a matter of law, the Sugar (Arbitration Tribunal) Rules, 2008 are still in force until
officially revoked (refer to section 24 of ttre Interpretation and General provisions Act, Chapter
2 of the Laws of Kenya. However, the Tribunal had been established under the Sugar Act
2OOl. With the repeal of the Act, the Regulations are hanging as there is no tribunal for the
purpose of the Regulations, hence the Tribunal cannot be operationalised without an
amendment to the Crops Act to specifically establish the tribunal and the Regulations be
made to operationalise it.
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accordance with the Constitution of Kenya 2010.30 The Act expressly
provides3l that-

The Cabinet Secretary may, in consultation with the Authoitg and the
county gouer"rlments, make regulations for the better canging into effect
of the prouisions of thb Act, or for prescibing angthing which is to be
prescribed under this Act,

The: Act further provides that the Regulations so made by the Cabinet
Secretary should, amongst other things, provide for the following issues:

,r the relationship between farmers and other dealers in crops;
,r the formula for the pricing of scheduled crops;
,r the regulation of standard industry agreements;
,r the forms and fees to be paid for anything to be done under this Act;
,, rules for ensuring food safety including handling, transportation;

processing and market standards of food crops and crop products;
,, rules and regulations of any organization dealing with crops and crop

products, made by any such organization to be in conformity with the
provisions of this Act;

o the submission of returns and reports by the holders of licences and
permits under this Act;

,, standards, and the manner of grading and classification of various crop
products under this Act.

Despite the many well-intended object of the regulations, the following are not
adequately addressed or they have altogether been omitted in the proposed
Regulations:

a)

a)

The Regulations do not adequately provide for diversification at the
grower and miller levels. Millers need to venture into other products,
including power generation, charcoal, soft boards, etc. while famers
also need to be assisted to diversify their activities.
Sugar importers and exporters are not required by the regulations to
provide more details about t}:e ownershtp of their firms, tax compliance
issues, etc.

30 Sr:e Article 94 of the Constitution which provides: "(5) No person or body, other than
Parliament, has the power to make provision having the force of law in Kenya except under
authority conferred by this Constitution or by legislation. (6) An Act of Parliament, or
legislation of a count5r, that confers on any State organ, State officer or person the authority
to rrrake provision having the force of law in Kenya, as contemplated in clause (5), shall
expressly speciff the purpose and objectives for which that authority is conferred, the limits
of th.e authority, the nature and scope of the law that may be made, and the principles and
standards applicable to the law made under the authority."
31 St:ction 40 of the Crops Act, No. 16 of 2013.
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The Sugar sub-sector has faced a number of challenges which have been
highlighted earlier. One of the challenges was identified as insufficient legal
framework, for example, to prevent "cane poaching" by some millers in the
regions controlled by another miller. As discussed in Chapter One on the
background, the Sugar industry has faced a number of challenges which may
be summarised as follows:

a) the plight of farmers, who complain of poor prices;
b) the problem of import into the market of cheap sugar, thus flooding the

market and stifling local sugar enterprises (millers);
c) Sustainability of sugar cane production- most mills lack sufficient cane

supplies;
d) Lack of uniformity in the terms between various players in the sugar

sector, such as harvesters, financiers, transporters, farmers and
millers;

e) Environmental degradation arising out of improper application of
pesticides and poor farming methods;

0 Lack of finances to support growers and also millers, who are heavily
indebted;sz

g) Obsolete equipment and poor technologr;
h) Lack of effective supervision and monitoring of the various players in

the sub-sector, including sanctions which meant that some conduct
could go undetected or unpunished.

2.3.3 New provisions in the Regulations

The two pieces of regulations33 basically address these concerns. The
Regulations are not totally new; indeed they are substantially the sarne as the
existing Regulations but with new innovations to improve the sugar sub-
sector. The impact of the new Regulations is informed by the changes
introduced in the Regulations, which were not in the previous Regulations,
such as:

a) Registration of harvesters, transporters and breeders' of cane by the
County government. Only registered producers of seed cane are allowed
to supply the market, to ensure that quality of the cane is maintained
for high yields;

b) Supervision of the sub-sector by inspectors under the County
government;

32 The Crops Act sets up Commodities Fund in section 9. The object of the Fund is intended
to deal with financing of the agriculture sector as far as scheduled crops are concerned. The
Commodities Fund is intended to also handle the functions that were previously handled by
the Sugar Development Levy.
33 The Crops (Sugar) (General) Regulations, 2018 and the Crops (Sugar) (Imports, Exports &
By-Products) Regulations, 20 1 8
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c) Expansion of standard contracts for various players, to create legally-
binding relationships. New entrants into this arangement are the
harvesters and transporters previously left out;

d) Require that the Authority not only generates industry data, but
disseminates it;s+

e) Introduction of zoning, or what is called mill command zones to ensure
that there is sufficient supply of cane and also to deal with tane
poaching'. A transporter who transports cane across a zotae requires a
permit to do so, from the relevant County government.3s To ensure high
yields of cane, the Regulations provide for a scientific parameters would
be utilised in terms of climatic selections and suitability of soil and its
characteristics;

0 Introduction of industry-driven technolory associations.36 These are
meant to help growth of sugar technologr to probably become a
recognised profession, hence improve quality and productivity in the
Sugar cane industry;

g) Recognition of associations of farmers and millers as unions to promote
their respective rights. The Regulations expect that there will be more
orderly governance structures3T and hence provide that the relevant
County government shall oversee effective corporate governance for
grower institutions.38 Formation of apex association is expected to bring
together millers or growers for collective decision-making and action;

h) Provide for capacit5z building within the industry, including training of
farmers and provision of extension serwices;

i) Provision of more orderly manner of election of representatives;
j) Enhancement of the role of the Authority in matters of the industry;
k) The County governments to provide extension services to support

growing of the cane, unlike under the existing arrangement where that
function is granted to the millers and it is not mandatory.3e Superrision
extends inspecting millers, cane nurseries and warehouses within the
count5r;

1) The Regulations now introduce a fee for registering a miller, a
phenomenon that was not provided for in the previous regime.ao What
was provided was annual licensing fee.

3a In one of the consultative forums for the Regulations, millers raised concerns that statistics
and information on sugar imports were not available to them. The Regulations now require
the Authority to share the information.
3s Regulation 32(1) of the Crops (Sugar) (General) Regulations, 2018
36 Regulation 36 ibid.
37 Regulation 18 of the Crops (Sugar) (General) Regulations, 2018
38 Regulation 4(f) of the Crops (Sugar) (General) Regulations, 2018
3e See s. 16(5) of the SugarAct, No. 1O of 2OO1 (repealed)
a0 Regulation 9(1) of the Crops (Sugar) (General) Regulations, 2018 and s. l5 of the Sugar Act
(ibid.)
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m) The Regulations provide for consultation on a number of issues in the
industry between the Authority (National Government) and the County
governments in the spirit of the Fourth Schedule to the Constitution of
Kenya 2OLO;

n) Enforcement of codes of conduct and security in the relevant areas by
the County government in collaboration with other agencies makes the
County government an active participant in the Sugar industry in terms
of curbing malpractices ;+ 

I

o) The introduction of sugarcane deuelopment plans as a requirement for
a miller and sanctions for production falling below a certain threshold
means that millers will have to work hard to ensure sustainability of
the cane supplies vis a vis the milling capacity;

p) Packaging and branding;
q) Delays and uncertainties in terms of what is payable to a grower and

when it is payable is addressed. A miller and out grower institution
must give statement to the grower. Payment for cane supplied is
required to be made within 3O days and any delay may attract interests
as per the contract between the parties. Sugar cane testing unit would
ensure that it tests for sucrose content and weight, which are the bases

of pricing.a2 Caurre pricing is supposed to be more consultative and
competitive with the possibility that there will be an all-inclusive
Sugarcane Pricing Committee.43

r) The Import Regulations hardly introduce any new provisions. The
Regulations restate the positon as before but adds an obligation to the
Authority to "disseminate" data on sugar imports. What the expression
'disseminate' means is not clear, but may be presumed to refer to
sharing of information on sugar import with millers and other
stakeholders.4a

2.3.4 The Impact of the Proposed Regulations

In assessing the likely impact of a regulatory action or instrument, the
baseline position is relevant. In the sugar industry, there have been
Regulations. What was lacking was clear legal and policy direction on some

aspects. There were also weak institutional infrastnrcture to effectively
manage and oversee the sector. It must also be stated that there has been no

4r It is necessary to re-look at regulation 4 (d) of the Crops (Sugar) (General) Regulations,
2Ot8, which appear to cede power to enforce national and County laws to the County
governments. The power may need to be confined to enforcing of County laws relating to
sugar.
42 Regulation 34(8)
a3 Regulation 34(2) ibid.
aa Lack of information on import statistics is one of the problems raised by stakeholders,
principally the millers who are the hardest hit by irregular or uncontrolled sugar imports.
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sector policy and this may account for lack of clear direction to meet the many
needs of stakeholders, principally the millers and the growers.

Good regulations will have certain characteristics which make them the most
appropriate option to take in order to influence action or conduct. Some of
the qualities that will be sought in the two pieces of legislation are as follows:

a) Proportionate: the Regulations must be justified and must not impose
obligations that are disproportionate to the benefits to be derived there
from. They must be mindful of the compliance burden imposed. The
regulation should be financially viable; cost-effective; benefits justify
costs. Remedies must be appropriate to the risk posed; (see for example
Art. 201 of the Constitution);

b) Effectiue: the goal of the Regulations must be practically achievable; it
should be capable of achieving its objectives.

c) Legally sound: consistent urith the Constitution, treaties or convention
and existing law (see Art. 2 of the Constitution)

d) Effrcient: the Regulations must be capable of achieving measurable
results in terms of implementation; operationally practicable; efficient
to manage and enforce;

e) The Regulations must be /ocused on the problem arrd m:inimize si.d"e

effects;

0 Predbtable and stable in application; no likelihood of unforeseen or
undesired consequences ;

g) Transparent: Legislation should not be secretive; need of prior
consultations; likely to secure public acceptance and reasonable
compliance (Art. 1O (2) of the Constitution)

h) Clear: the Regulations should be understood by those who are subject
to them, i.e. the participants in the Sugar industry and the general
public. They must be clearly drafted and reasonably comprehensible,
especially to those directly affected by or interested in the regulations;

i) Equtfu: there is need to ensure that regulations made do not unduly
discriminate against or prejudice sections of the societ5r, or impose a
burden that is too heaqy on the subject or the section of the population
that is subject to the regulations (see Art.27 (tl.

j) Publishedpromptly and readily accessible (see Art. 116 of Constitution).
This is an aspect of communication: that regulations must be
communicated to those to whom they apply. It may be necessar5r to
conduct public education of newly enacted legislation or regulation;

k) Employ the mintmum regulation necessary to achieve objectives. They
should not be unduly prescriptive.

2,3.4.1 Impact on the F-undamental Rights and Freedoms

The Constitution of Kenya 2010 declares that-
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The Bill of Rights i.s an integral part of Kenga's democratic state and is
the frameworkfor social, economic and cultural policies.+s

Further, the grand law provides:

"It is afundamental dutg of the State and euery State organ to obserue,

respect, protect, promote andfulfil the rights and fundamentalfreedoms
in the BiU of Rights."46

The obligation to observe these and other Constitutional provisions therefore
means that the Authority and the Ministry, being a public entities, are
required to comply with the imperatives set out in the Constitution while
developing Regulations. The Bill of Rights is a great masterpiece of normative
order which guarantees the citizens the necessary rights and freedoms
without which the purpose of Government would be a nullity.

In promulgating the Regulations, the Authority must not restrict, Iimit or
diminish the Bill of Rights unless the action is justified under Article 2a $l of
the Constitution of Kenya 2OLO.47

There rrs no negatiue impact of tlrc Regulations on the fundamental rights and

freedoms. Upon analysis of the two sets of Regulations, the following are
discernible:

The Regulations provide for:

a) Fair administratiue actions procedure by providing for appellate
procedure against adverse decisions.as In any case, despite the
Regulations, the procedure provided under the Fair Administrative
Actions Actae apply to all relevant actions authorised by, or incidental
to the actions under, the proposed Regulations. But provision for
cancellation of licences need be expresslg be subject to Fair
Administrative Actions Act, as the Regulations are silent;

b) The right of growers and millers to form their respective unions or apex
bodies and membership to those unions in not compulsory, in
recognition of the freedoms of association under Article 36 of the
Constitution of Kenya 2010;

c) Right to tnformation: the Regulations recognise the right to informatton
by every person interested in the Sugar industry. The Regulations

4s tuticle 19(l) of the Constitution of Kenya 2010
a6 Article 21(1), ibid.
a7 Article 24(l ) provides that- "A r0ht or fundamental freedom in the BiU of Rights shall not be
timited except bg laut, and then onlg to the extent that the limitation i.s reasonable and justifiable
in an open and democratic societg based on human dignitg, equalitg and freedom, taking into
account all releuant fortors. . . "
48 Article 47 of the Constitution of Kenya 2010
4e Act No.4 of2015.
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provide for maintenance of data and information by the various organs
in the sugar governance structures, including the Authority, the
millers, and out grower associations.So

dl Right to qualitg serubes: the Regulations also recognise, though
indirectly, the right of citizens getting the highest possible quality of
services delivered by a public entity (the Authority, public millers and
others) as required under Article 46 of the Constitution.

e) Enuironmental rights: the right to a clean environment is a
Constitutional issue.sl The State is required to manage the environment
in a sustainable manner, and to eliminate processes that are likely to
endanger the environment. The Crops (Sugar) (General) Regulations,
2018 encourage the application of practices that are intended to protect
the environment. Regulation 19 of the above-mentioned Regulations
makes reference to environmental impact assessment. Further, in
licensing millers, the Environmental Management and Coordination
Act, 1999, is applicable, whether or not the Regulations refer to that
Act. Consequently, there is no negative impact on the environment if
the regulations are operationalised.

The Regulations however, do not expressly provide for

. Gender equity in certain positions (Article 27 of the Constitution);

. Equity in terms of recogniztng the role of the youth and persons with
disability (articles 54 & 55 of the Constitution).

2.3.4.2Impact on the Private Sector

Private sector comprises largely the private millers and the growers of
sugarcane. It also includes dealers in sugar (including traders) as well as the
consumers of the sugar products.

It is anticipated that the Regulations would positively impact on the private
sector by increasing productivity upon better harnessing of resources toward
sugar production and processing. Miller-grower relationship is expected to be
strengthened and this will have positive impact on farm productivit5r. The use
of miller-grower contracts will help drive productivity improvements by
enabling the mill to drive adoption of better seed varieties and advanced farm
practices. It will also incentivize the mill for investing in extensbn serurces for
improving the farm productivity.

By incorporating sugar technologr into the process, it is anticipated that the
growers'yields would improve and this would trickle up to the millers and
impact on their sustainability campaign in the sugar industry.

s0 See regulations 3(d) & 16 of the Crops (Sugar) (General) Regulations 2018
sr Articles 69 &70 of the Constitution of Kenya 2OLO.
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The Regulations would ensure that there are proper structures of governance
within growers'and millers'organizations which will promote efficiency and
accountability of actions by those entrusted with responsibilities.

It is envisaged that the proposed Regulations would standardize contracts
relating to cane growing, harvesting and transportation to ensure that growers
are certain about their obligations and the cost of production. The Regulations
address cost of production by trying to control costs incurred in harvesting
and transportation. In a report on sugar industry in Australia (2006)s2 it was
found that 3oo/o of the costs of sugar production are associated with
harwesting and transportation of cane.

The Regulations provide for remedies for delayed payment to farmers for their
supplies to the millers. This would eliminate or reduce excessive delays in
pa5rment for cane supplied to millers that has been of concern in the industry,
though affected by other extraneous factors.

The result of the Regulations includes more democratic participation of the
private sector in the management sugar industry. More structured methods
of discussing and resolving issues relating to sugarcane are provided. There
is enhanced opportunity to farmers and millers to discuss and solve issues
pertaining to the sugar industry. Section 40 (1) of the Agriculture and Food
Authority Act provides that-

For purposes of ensuring effectiue participation of farmers in the
gouerrlance of the agricultural sector in Kenya, there shall be close
consultatinn witll all registered stakeholder organi.sations in the
deuelopment of policies or regulations andbefore the making of any major
decbion that has effect on the agicultural sector.

Opportunity to have value for money and reasonable return through
mechanisms proposed for determining or setting cane prices in a consultative
manner. The regulations, through setting the formula for determining cane
prices, would have an impact on the ex-factory price of the sugar or its
product, since this price is directly affected by the price of the input into the
sugar production as well as the price that may be set by the Sugarcane Pricing
Committee.s3 The impact of cane prices can have considerable impact on the
economy. Once the cane price and sugar price are aligned, high cane prices
would imply high sugar prices and it would impact the consumer interests.
Also, low sugar prices would imply low cane price and it would impact the
farmer interests. A sustainable price band would therefore be required, which
could balance the consumer and farmer interests on a long term basis. So the

s2Sugar Industry Ouersight Group Strategic Vision (2006)
htto: / / Www.Asriculture. Gov.Au / ocuments /As-Food /Croos /Suear/Sirp-
2004/Final Suear Vision.Pdf (accessed on 23rd July 2018)
s3 See regulation 34(2) ibid.
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Sugarcane Pricing Committee, if properly directed, would help a great deal in
balancing the various conflicting interests, which would in turn trickle down
to the ordinary consumer of sugar and sugar products.

By encouraging the various players to engage in sustainable farming
practices, the Regulations enable the social elevation of the members of the
society in the cane-growing areas. Roads constructed and extension service
provided have positive externality effect on the societ5r in terms of
environment, education and health as well as good road network.

Despite these benefits, the Regulations may increase bureaucracy due to the
consultations on many issues between the Authority and the relevant County
governments.

2.3.4.3Impact on the Publlc Sector

The improvement in the governance and management of the sugar industry
is the natural output of the proposed regulations. The Regulations are
expected to provide solution to the sugar industry that has suffered challenges
in different dimensions.

Amongst the benefits to flow from the new regime is clarity of relationship and
roles between National Government and relevant County governments. The
Regulations set out the mandate and powers of each level of government,
hence this facilitates smooth interrelationship between the two levels of
government as envisaged under the Constitution of Kenya 2010.

The Regulations, as read with the Agriculture and Food Authority Act, allow
depoliticization of the Board of the Authority which has taken over the
functions of the defunct Sugar Board. Previously, the Board consisted of
representatives of millers and growers elected by their members.

Qualifications were not given. The new regime provides for appointment of
eight (8) representatives, "being farmers representirtg farmer organizations in
the major crop sub-sector s in Kenga'sa appointed by the Cabinet Secretary in
consultation with the Council of Governors. With minimum academic and
professional qualifications, this is expected to enhance the quality of
leadership and governance in the Sugar industry.

The Regulations would enhance compliance with the law and better
accountability for actions on the part of the public millers. The oversight
mechanism includes both the Authority, the County government and other
organs, such as the Kenya Bureau of Standards.

sa See section 5(1) of the Agriculture and Food Authority Act.
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Unlike in the old regime, the Regulations provide clearer procedures for
licensing millers and sanctioning malpractices. The factors to be considered
in licensing are stipulated.

There is enhanced role of County governments in the sugar sector in terms of
providing grass-root support in extension services and monitoring of
compliance with the Regulations.ss The Count5r Government is responsible for
registering harvesters and transporters, and issuing cane movement permit.

Under the proposed regulatory regime, there will be better public participation
by stakeholders in matters affecting them in line with Article 10 of the
Constitution of Kenya 2OlO.

Finally, it is envisaged that there will be a rise in costs of implementing the
Regulations: registration of millers, monitoring and enforcing compliance with
the Regulations are expected to lead to a rise in costs of implementing the
Regulations.

2.4 Nternative Optlons

Regulation is not the only means of effecting Government policy. There are
other ways of dealing with problems, including at the very least taking no
action in appropriate circumstances. Regulations often come with costs and
other consequences. To quote Peter Mumfords6 statement:

'Regulatory interuentions are necessary for sustaining the enuironment,
sauing liues, protecting consumers and uulnerable social and economic
groups, and promoting better economic performance by, for example,
safeguarding competition in the marketplace. There are howeuer, costs
associated with anA regulatory interuention and these uill uary depending
on how well the regulatory regime ts designed, implemented and
admini,stered."

There are a number of options that are also available, more so because
regulations cannot deal with all matters. Some of the options that may be
exploited include:

af Pollcy

Instead of prescribing regulations, some matters are best left to policy. The
Ministry of Agriculture, Livestock, Fisheries & Irrigation is working to produce
a policy that will guide the Sugar industry. This policy, though not law, will
inform what is or is not permissible with respect to the industry and may be

ss See regulation a(d) of the Crops (Sugar) (General) Regulations,20l8.
so Mumford, Peter, 2OO3, lMhat Constitutes Good Regulation for Services?' Ministry of
Economic Development, Wellington New Zealand., p.2
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implemented without regulations. For instance, regulation 19 of the Draft
Crops (Sugar) (General) Regulations, 2O18 provide that-

A miller shall demonstrate their abilitg to continuouslg sati.sfg cultrral
and socio-economic needs of its local communitA, tn particular, the miller
shall positiuelg influence-(a) population dgnamics; (b) Kenga's
ecanomA; @ agrbulture sector institutions; (d) infrastructure; (e)

communicah|on; (fl education; (g) trcatth; and (h) the status of food" and.
cash crops. (2) A mitler shall ensure that the sugarcane mill does not haue
a detimentctl impact on the local and global enuironment in accordance
with the Entironmental Management and Coordination Act, 1999.

This provision srhould better be addressed througin policg guidelines. Policy
may be communicated through conditions in the licence or just as a policy
or guideline. For example, the Agriculture and Food Authority Act provides
that the Cabine:t Secretary may make guidelines in relation to user of any
particular land.sT The above provision in the draft Regulations may be
addressed unde:r guidelines. The same applies to regulation 18 dealing with
matters of corp,crate governance of registered out grower institutions.

bf Self-regulation

The Government should allow, in appropriate cases, for the sector to
regulate itself up to a certain threshold. For instance, in the current
Regulations, the Government has allowed parties to negotiate terms of
contract but provides a template which contains standard terms. For
instance the problem of "cane poaching" is a good candidate for allowing
millers and farrners'organization to deal with through self-regulation.

cf Market-based instruments

There are a nur:nber of instruments that may be used in lieu of regulation,
such as compehl,tion. Auction method, for example, which existed under the
previous Regulations but which has now been dropped, allows certain
issues to be sorted out by competition amongst interested parties.

s7 S. 21 of the AFA Acl: provides: "The Cabirrct Secretary shall, on the aduice of the Authoritg,
and in consultation ;dth the National Land Commission, prouide ....land deuelopment
guidelines, applicable in respect of ang category of agricultural land to the owners or the
occupiers thereof. (2) T|te land. deuelopment guidelines contemplated under subsection (1) shall
be tmplemented bg the respectiue countg gouernments taking into account the circumstarrces of
the respectiue areas under their jurisdiction. (3) The guidelines referred to in this section mag
require the adoption o.f such sgstem of management or farming practice or other system tn
relation to land in question (including the execution of such unrk and the placing of such things
in, on or ouer the land, from time to time) as maA be necessary for the proper deuelopment of
landfor agicultural pu.rposes." (See also ss. 22 &,23 of the Act for further related issues).
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df Information or guidance

In some cases, it may not be desirable to have a binding rule on an aspect
which need go to the realm of a rule. Remember that a rule must reflect a
policy and it becomes a rule only because the policy is sufficiently concrete
as to be considered a norm from which no derogation is permitted.
Information approaches-education and persuasion-can be used to achieve

certain objectives. Strategies which attempt to address perceived problems

by providing more information, or changing the distribution of information
can improve market functioning by enabling people to make better
informed decisions.ss An example where this option may be used is on
environmental sustainability and promotion of sugar cane high yields
production by growers. This may be achieved through extension services,

which is provided in the Regulations.5e

ef Procedural Rules

Governing the steps officials are expected to follow in carrying out specified
administrative processes, e.B. through circulars. Such a procedure is
directed at the person authorizing certain things as opposed to every
person who is involved in a process.

0 Recommendations

This involves providing aduisory guidance as to appropriate action in order
to implement specified policy objectives. Guidance may for instance be

provided on the issue of good crop husbandry through information given
to farmers. There is no need, except for the purpose of environmental
conservation or protection, or for physical planning purposes, to prescribe
by regulations what a farmer should do on his or her plot, because it may
be difficult to enforce certain practices unless well thought-out.

gf Fiscal Instruments

Tax may be used to deal with certain problems. Cheap sugar imports need
not be prohibited but the Government can impose heavy import duty on it
such that it becomes non-profitable to those who want to take advantage
of the short supply of the product to sneak in cheap sugar.

Further, the management of environmental conservation6o including
managing noxious weeds can be achieved by using incentiues in favour of
growers. The Government could zero-rate taxes on applicable chemicals to

s8 See the OECD Report: Alternatiues to Traditional Regulation, (Glen Hepburn) found at
https://www.oecd.ore/gov/regarlatory-policv/42245468.pdf (accessed on 16th July 2018)
se See Regulation 4(a) of the Crops (sugar) (General) Regulations 2018.
oo See, for example, Regulation 19 of the Crops (Sugar) (general) Regulations 2Ol8 which
attempt to impose environmental sustainability practice upon millers.
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encourage farmers to empress the practice. It can also be effected by
making it very expensive for a grower to choose a particular practice that
is harmful to the environment.

hf Codes ofconduct

Codes of conduct prescribe guidelines or standards for action or behaviour
in specified contexts. These are ideal for matters that are difficult to
monitor on continuous basis. For example, in the sugar sector, a code of
conduct could easily address the question of poaching, corporate
governance of registered out grower organizations, etc.

il Social partnership agreements

Social partnerships between government and civil societ5r, etc. may play
roles that regulation would have done. In the sugar industry, social
partnerships may be utilised as between millers'organization and growers'
organization to promote certain practices for the benefit of the two sides.
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CIIAPTER 3: CONCLUSION AND RECOMMENDATIONS
3.1 Introduction

Under the scope of this consultancy, the consultant was required to do a
number of things, as follows, after reviewing the existing legal and policy
framework:

a) Review and assess the social, economic and enuironmental impact of the
proposed regulations. Under this head, the Consultant investigated and
reviewed: impact on fundamental rights and freedom; impact on the
private sector; impact on the public sector; and impact on competition;

b) Investigate policy options available to address the concerns;
c) Prepare a comprehensive report on all the issues above, and make

appropriate recommendations.

This Chapter sets out the conclusion on regulatory impact assessment and
makes recommendations on action necessary to achieve the objectives of the
Regulations.

3.2 Impact of the Regulations

The impact of the Regulations is positive in different dimensions discussed.
There is no adverse impact on fundamental rights, environment, public
sector, private sector and the business. The effect of the Regulations will be
to improve these aspects.

There will be increased bureaucracy in some areas, including consultations,
licensing of millers, and etc. but the projected benefits outweigh any burdens
that are likely to be imposed by the Regulations. Substantial portion of the
Regulations retain the identity of the old Regulations but with a few noble
provisions introduced.

There is no negative impact on the fundamental rights and freedoms of the
citizen or sugar industry stakeholders. The Regulations would impact
positively on social, environmental and economic fronts.

3.3 Recommendations

The following may be considered to bolster the Regulations and support the
growth of the Sugar industry.

We recommend that the options set out below should be considered after
the Regulations have been operationalised. The options will support the
Regulations by filling out missing elements in the Regulations. Where
legislative review is required, the options may be considered after such
legislative review has been done.
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3.3.1 Promulgate the Proposed Regulations

The proposed Regulations have many positive aspects that would help to
enhance the attainment of the objectives of the sugar industry. It goes without
saying that the Gazettement of the Regulations is the first option. The
projected impact has already been discussed in Chapter Three.

The proposed Regulations are the basic tools for actualizing the Act and
enabling the full realization of the object of the Crops Act, as far as sugar
industry is concerned.

3.3.3 National Policy on Sugar Industry

In view of the provisions of Article 186 (1) of the Constitution of Kenya 2OlO,
as read with the Fourth Schedule to the Constitution, the need for a national
policy to guide the industry cannot be gainsaid. Section 29 of Part 1 of the
Fourth Schedule mandates the national government top make "Agriculture
Policy." Section 10 of the Fourth Schedule provides that the count5r
government is responsible for implementing specific national policies. The
Sugar industry policy is one of those policies that the relevant county
governments will be called upon to implement. The Agriculture and Food
Authority Act6l provides that-

Each county gouerrLment shall, for purposes o/ ensuing unifurmity and
national standards in the agicultural sector, through its legislation and
administratiue action, implement and act in accordance with the national
policu quidelines issued bu the Cabinet Secretaru on the aduice of the
Authoritg under thi.s Act. (Emphasis added).

The ratification of National Policy for Sugar Industry is very crucial as a tool
to guide County Government in making their legislation and policy guidelines.

or Section29(3) of the Act
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3.3.2 Recommendatlon

The proposed Regulations should be Gazetted, after correcting any
provisions that are not properly aligned to the legislation and policy. The
short-comings in the draft Regulations are not substantial but may be dealt
later by way of amendment. Some parts of the Regulations need to be re-
drafted in proper drafting language for clarity to avoid ambiguities in
meaning or failing to communicate the intended legislative intent.
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Tlae Crops (Sugar) (General) Regulations, 2O15oz provide for the role of count5r
government in the sugar industry and the legislation and policy must speak
the same language to ensure that there is harmony.

Though Agriculture policy is a wide subject, the making of a specific policy on
sugar is well within that mandate. In making that policy, consistent with good
policy-making principles, the national government, through the Authority,
must consult with all key stakeholders in the sugar industry.

At the time of this report, there was already a Draft Sugar Industry Policg
(2016l which addresses key policy concerns for the industry. The objectives
of the (draft) Sugar Industrg Policyos are stated as:

a) To ensure sustainable and adequate supply of quality cane that meets
licensed milling requirements and guarantees favourable returns on
farmers' investment;

b) To enhance the milling efficiency and competiveness of sugar and co-
products production;

c) To promote a favourable business environment both locally and
internationally which will guarantee sustainable supply of quality and
affordable sugar products to the consumer;

d) To facilitate sustainable access to affordable credit and mitigate
industry risk for guaranteed quality raw material supply and returns to
the farmer;

e) Provide adequate support infrastructure to enhance efficiency of
operations in the industry;

0 To create a vibrant and modern research sector that is responsive to
the needs of stakeholders in the sugar industry;

g) To develop structures and systems that will enhance service delivery
and promote sustainability of the sector;

h) To establish and promote robust institutional arrangements, a legal and
regulatory framework that facilitates good governance and efficiency in
the sugar industry operations.

These objectives are noble and are, subject to some reserwations and
qualifications as will be set out in the following portion of the report, generally
reflected in the proposed lCrops (Sugar) (General) Regulations, 2018 and the
Crops (Sugar) (Import, Export & Bg-products) Regulations 2018.

oz Section 4 of the draft Regulations.
63 See page l3 of the Draft Sugar Industry Policy (2016l
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3.3.4 Recommendatlons

a) The Ministry of Agriculture, Livestock, Fisheries & Irrigation should fast-
track the finalization of the &tgar Industrg Policg. The policy is supposed
to guide the development of Regulations. Ideally, the Policy should
precede any legislation. Policy bequeaths legislation. But the policy must
abide by the Constitution of Kenya 2010.

b) Some of the regulated matters in the proposed Regulations should be left
to be addressed through policy option: the requirement that a miller
considers social and cultural factors in undertaking its process.6aThis
provision should not crystallise into a law. One way of applying it is
through conditions to be inserted in a millers licence; another issue
which should be left to policy is corporate governance issues alfecting
registered out growers. The Authority may come up with a code of
conduct or guidelines for governance of the institutions.

3.3.5 Harmonlse Legislative & Policy Provisions

There is contradiction in some provisions of the Crops Act and the proposed
regulations. For instance, section 16 of the Crops Act provides that the
Authority shall be responsible for registering "dealers in a scheduled crop"6s,
who therefore include harvesters and transporters of cane. However, the
Regulations contradict this by providing that the power to licence harvesters
lies with the relevant county government.

Unless the legal provisions are harmonized with the Regulations as well as
the constitution (especially t}:e Fourth Schedule) there is bound to be conflict
between the Authority and the county governments on the implementation of
their respective mandate.

Although poor utilization of technologr in the sugar sector has been identified
by stakeholders and also in the draft Sugar Industry Policy as a matter of
concern, the Regulations do not adequately address this issue. The Policy
states that-

6a The draft Crops (Sugar) (General) Regulations, 2018 provide: "A miller shall demonstrate
their abilitg to continuously satisfg culfiial and socio-economic needs of its local communitg, in
particula4 the miller shall positiuelg influence-(a) population dgnamics; (b) Kenya's economA;
(c) agriculture sector institutions; (d) infrastructure; (e) communication; (fl educatian; (g) health;
and (h) the status of food and cash crops. (2) A miller shall ensure that the sugarcane mill does
not haue a detimental impact on the local and global enuironment in accordance with the
Enuironmental Management and Coordination Act, 1999."
6sUnder the Crops Act (s.2), "dealing in crop" includes collecting, transporting, storing, buying
or selling crops or crop products but in the case of food crops, excludes any noncommercial
activity".
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Inadequate Research capacitg: The Industrg ha.s inadequate human,
phgsical and financial capacitg to undertake research that meets its
requtrements, The industry has inadequate technical staff in keA
research area.s e.g. industrial, engineering and marketing. Some
laboratories within the industry are not well equipped. Research

financing has relied on Sugar Deuelopmentleug allocation, donorfunding
and gouernment grants wltich are not suffrcient to canry out sustainable
re s e arch acttuitie s.66

The draft Crops (Sugar) (General) Regulations, 2018 Crops (Sugar) (General)
Regulatiorus, 2O18 provides6T that the Authority shall "encourage and support
the formation, growth and regulation of a vibrant member-based sugar
technologists' association" which would provide leadership in developing
sugar technologr and provide technical or professional knowledge." This
provision does not seek to harmonise the existence of institutions dealing with
research in the Sugar industry such as the Kenya Sugar Research Institute,
as well as financing of research.

The problem is identified but the law has not adequately tried to solve it; the
effect will be that there will still be problem in terms of sugar development
technolory as well as sugar processing technolory.

The Crops Act does not provide for mechanisms for disputes settlement; it
refers to settlement of arbitration disputes "between farmers and other crop
dealers."os This does not address the issue clearly and it would have been
better for the Act to be more explicit on this issue rather than leaving it to
rules to be made by the Cabinet Secretary. The Agriculture and Food
Authority Act also provides that a person aggrieved by a decision made
pursuant to the Act, may appeal to the Environment and Land Court.6e

66 Page 15 of the Policy.
67 RegUlation 36 of the Regulations.
oa Section 41 of the Crops Act.
6e See section 41 of the Agriculture and Food Authority Act
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3.3.6 Recommeudations

a The Regulations should expressly recognise an institution that is
empowered to lead in the development of sugar technolory through
research.To By leaving out this existing institutional framework, the Act
and the Regulations may adversely affect tJ:e Sugar industry where
technolory-related problem has been identified.
There should be sugar development lery to help finance various projects
in the cane development, growing and processing. The repealed Act
provided for imposition of sugar development levy7l for the purpose of
creating and maintaining a fund to be used by the then Sugar Board "for
the furthera.nce of the objects of the Board" which included providing
financial credit facilities to millers and farmers.
The Crops Act should establish Crops Tribunal to resolve disputes in the
Sugar industry as well as those arising from sub-sectors of other
scheduled crops. Once this is done, regulations may then provide rlles
for the operationalisation of the tribunal.

a

a

3.3.7 Market Instruments

Certain conducts in the market are better left to be dealt vrith through market
instruments, principally competition. Kenya being a developing country, there
is usually pressure for the Government to control matters such as price of
commodities or produce or market share.

For instance, under the Sugar (Imports, Exports and Bg-Products) Regulations
2008, the Second Schedule to the Regulations provide for some competition
on the right to import sugar. There is no similar mechanism in the proposed
Regulations, hence the use of market instrument of competition is not
available. Without competition, complaints about favouritism and corn:ption
in the issuance of import licence will continue to be raised by parties who feel
excluded from the import business unfairly.

The Regulations propose the establishment of Sugarcane Pricing
CommitteeT2with the mandate to revise from time to time the cane prices
based on sucrose content and weight, "and any other measurable quality
parameter of sugarcane." The market has no place in the determination of the
sugarcane prices. The Regulations do not however deal with the prices of the

70 The Second Schedule to the Sugar Act 2OO 1 (repealed) provided for the role of the Sugar
Research Foundation in promoting research and innovativeness in several aspects. The
Foundation was also empowered to raise funds for research (which was heavily donor-
related).
7r See sections 18 and 19 of the Sugar Act 2OO1 (repealed).
72 Regulation 3a(2) of the Crops (Sugar) (General) Regulations,20l8.
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processed sugar, which means that millers could hike prices without regard
to the prevailing price of the sugarcane and this may hurt general consumers
of the sugar and its products.

The Agriculture and Food Authority Act requires that the Authority-

In the di.scharge of its functions under this Act or anA other written laut,
the Authoity shall ensure that there are no dominant undertakings in the
sector as defined in section 23 of the Competition Act (Cap. 5O+1.2s

This provision is, in effect, mandating the Authority to create an enabling
environment for competition in the industry and not to create monopolies or
duopolies.

3.3.9 Self-regulation

In a regulatory paradigm, we can roughly say that legislation is the highest
form of regulation. In the middle we have co-regulation and finally at the
extreme end, there is self-regulation. In Kenya, the public transport service
industry has some form of co-regulation and selfrregulation.

Gouernments employ a uarietg of institutional arrangements to regulate
the economa. One exceedingly common arrangement in deueloped
countries is self-regulation, the "deliberate delegation of tlrc state's law-
making powers to an agencA, the membership of which tuhollg or mainlg
comprises representatiues of the firms or indiuiduals whose actiuities are
being regulated" (Ogus, 1999, p. 59O).7a

'Regulation' encompasses three components:

a) Legislation: where rules are defined;
b) Enforcement: where appropriate actions are initiated against the rule

violators; and

73 Section 44 of the Act.
7a P. Grajzl, P. Murrell, Journal of Comparatiue Economics 35 (2OO7l 520-545, p. 521
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3.3.8 Recommendation

Introduce some elements of competitbn in the market by making the right
to import sugar competitive. The Second Schedule to the Sugar Act 2001
provided for auctioning of the right to import, and this was better than a
system where the Authority has absolute discretion to licence a person who
intends to import sugar or its by-product.



c) Adjudication: where consideration is made if the rules had indeed been
breached, and where the appropriate sanctions for such breach are
determined.

In 'self-regulation'it is envisaged that the Sugar industry is responsible for at
least two out of the three components, ideally the first two components above.

The Sugar industry in Kenya has adopted, to a small extent, what may be
referred to as co-regulation: there is leeway allowed where industry players
lay down rules for themselves. Non-compliance with the grven rules is directly
or at least indirectly (e.g., in the form of enforcement of contracts) sanctioned
by the state (the Authority).

Self-regulation system is situated at the end of the "regulatory scale." Under
this system, social groups (growers, providers, millers, etc.) draw up their own
regulations in order to achieve their objectives and take fuIl responsibility for
monitoring compliance with them. The regulations may take the form of
technical or qualitative standards, potentially combined with codes of conduct
defining good and bad practice. Codes of conduct may also contain rules on

out-of-court mediation and on the structures of the relevant complaints
bodies. These rules may be laid down by a setf-regulatory organisation created
by the parties concerned (ideally involving other interested parties, such as

consumers). The body so-created may also monitor compliance with the rules
and impose any sanctions, if provided.

What aspects of the sugar industry may be removed from regulation to co-
regulation or self-regulation?
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3.3. 10 Recommendations

a) Control of 'cane poaching': implementation of the proposed Regulationszs
may require a costly surveillance mechanism on the part of County
governments. Some aspects of this process should be left to be
undertaken through self-regulation by the millers. The millers and
growers would be in a better position, through their organization, to
enforce adherence to certain nornative mles dealing with poaching of
cane. The law need only to provide broad legal and institutional
framework for this to be implemented. It will save the Government at
both levels substantial amounts of money.

b) To ensure that there is no conflict in roles of different organs, the Crops
Act should make a provision that would not allow room for a legal
challenge on the ground of the doctrine of delegafits non potest
delegare.T6 The Act has delegated power to make rules to the Cabinet
Secretary. The Cabinet Secretaqr, under this rule, cannot delegate
further unless Parliament has expressly allowed further delegation to
other sugar industry organs.

c) The provisions on registration of growers may also effectively be handled
within the framework of self-regulation by the registered millers or out
grower organizations where applicable.

3.3. I 1 Enhance Co-regulatory Mechanism

Co-regulation affords government the opportunity to involve industry and
other stakeholders in the investigation and enforcement of the regulations.
This can lead to significantly greater levels of compliance, as stakeholders in
the industry become co-monitors, while it also encourages participants to see
good industry-wide performance as a common good, through its impact on
public perceptions. From the government viewpoint, co-regulation can be
highly cost effective, as industry experts will often participate on a voluntary
basis, while the "arm's length" relationship with government can also mean
lower overheads and greater responsiveness.

There are a number of aspects that may be subjected to co-regulation regime,
such as prevention of 'cane poaching', harvesting and transportation issues,
etc. The law need only provide framework for co-regulation and this will be a
useful tool in dealing with a few problematic issues in the sugar industry.

7s See Regulation a(d) of the Crops (Sugar) (General) Regulations, 2018.
7o This Latin maxim means t!:,at an agent to whom an authoitg or decision making power has
been delegated by a principal or higher authoitg mag not delegate it to a sub agent unless the
oigtnal delegator expressly authorizes it, or there i.s an implied authoitg to do so. It is a
fundamental principle of administratiue laut. A delegate mag not delegate.
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3.3.12 Recommendation

Amend the Crops Act to provide for a legal framework to enable co-
regulation to be effected. As seen in the case of self-regulation, the Act needs
to empower co-regulation, otherwise any resultant rules would be amenable
to be quashed by the High Court under the doctrine of delegatus non potest
delegare.

3.3.13 Fiscal Measures

Fiscal measures involve use of tax system to affect behaviour in the industry.
It relies on the principle that people would choose a more affordable methods
in producing goods rather than pursue an expensive avenue. Where a tax rate
is high, the cost increases and hence tax measures can be effective tools for
affecting market conduct and other behavioural acts.

3.3. 14 Recommendations

Use tar measures to act as incentives or disincentives to deal with certain
practices in the suga"r industry. Whenever a Finance Bill is to be passed, it
is possible for the Cabinet Secretary to include provisions that would
encourage acts that build the industry and at the same time discourage
activities that have negative consequences on people, business or the
environment.

Isaac S Kuloba
LEAD CONSULTANT & ASSISTANT DIRECTOR
cPD, PROJECTS & RESEARCH
THE KEITYA SCHOOL OF LAW

29tn AugUst 2018
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Appendk: Consultations uith Stakeholders

VENUE &
DATE

STAKEHOLDERS PROPOSALS / RECOMMENDATI
oNs

Kisumu
Hotel:
27 l5l t6

. AFA, Sugar Directorate

. Nzoia Sugar Company
o Kenya National

Federation of
Sugarcane Farmers

o Muhoroni Sugar
Company

o Kibos Sugar Company
o Transmara Sugar

Company
. Mumias Sugar

Company
o Butali Sugar Company
o West Kenya Sugar

Company/Sukari Sugar
Company

. Sony Sugar Company

. Chemelil Sugar
Company

General consultations
undertaken
No particular resolutions
available

a

a

Imperial
Hotel:
23l8l2Ot
5

o AFA Sugar
Directorate, Chair

o KESMA Chair/West
Kenya/Sukari

o KNFSF Chair
. Nzoia Sugar Company
o Busia Sugar Industry
o Mumias Sugar

Company
o Butali Sugar Company
. Kibos Sugar Company
o Chemelil Sugar

Company
o Transmara Sugar

Company Muhoroni
Sugar Company

That most people were not
aware of the development of
draft regulations
That command zones be
introduced
In absence of the Sugar
Development Lery, there was
a proposal that Government to
identify a source of funds to
support farmers, there was a
request for more funds

a

o

a
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Imperial
Hotel
Kisumu:
30/ 10/ ls

o AFFA - SD Chairing
o WEKSCOL
o KNFSF
. Busia Sugar
o KISCOL
. Sony Sugar
. Muhoroni Sugar
o Butali Sugar
. Kibos Sugar
. Chemelil Sugar
o WEKO

Proposals by farmers:

Clause 4 on Mill command
zorte, the Federation proposes
that the mill command zone
should be removed in the
Regulations as it is limiting
the farmer's options in
disposing their cane to millers.
On legal importation of sugar,
federation proposes that there
should be a special committee
to deal with approval of
importation of sugar.
On the penalty for delay of
payment of cane sold to
millers, the proposed penalty
at l.5o/o (to the miller) is very
low it should be reviewed to
2oh. They propose the penalty
should be reviewed upwards.
The VAT on the transport of
cane should be reviewed and
removed in totality.
On the issue of contracts
between the Millers and the
Farmers, they proposed that
the Directorate should take up
the issue and standardize
contracts across the industry.
The issue of the weighbridges
(bV millers) contradicted the
mill command zones concept
On the issue of the definition
of 'farm gate', they proposed
that it should be redefined
(proposal to reduce it to 10
kilometres)
On the sugar leuy they
proposed that they expand the
application of the fund to
accommodate the federation
for capacity building at O.Lo/o.

a

a

o

a

a

a

o

a
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Another O.lo/o for Socrbty for
Sugar TechnologA to provide
more funds for training sugar
in technolory.

o That the requirements on out
grower institutions were too
punitive

o Licensing of mills should be

clearly defined according to
the geographical zones

Proposals by KESMA:

r The Chairman of the millers
association concurred with
the famers that zoning should
be removed to allow
competition.

o Cancelling of the license by
the directorate for 5Oo/o

utilization of the mill should
be reviewed as it was punitive.

o That no transporters should
register with the Directorate.

. On importation of sugar they
proposed that white refined
sugar should be banned, and
if allowed at all, then it should
be from within EAC and to
attract LOOo/o duty.

. The millers proposed that
their association be

incorporated in the licerusing

committee for sugar imports.
. They proposed that the

requirement for sugar data
should be a requirement in the
regulations.

. The formula for sugar lely
should be simplified.

o The reserve on sugar
development levy at 15%
should be 'reviewed
downwards.'
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a The millers proposed that the
administrative fees for the
Sugar Directorate should be
reviewed to a frxed amount.
Research and extension
money should be reviewed and
taken to another institution to
handle.
They proposed that miller
funds should be distributed
equitably and depending on
the contribution of the mill.
The millers proposed that the
annual operating licence fees
should be removed.
Importers should pay the
license fees equivalent to that
paid by millers
On environmental impact
assessment should be
removed as it has been
covered under EMCA.
That the provision on burnt
cane should not be in the
Regulations
The tribunal on disputes
should be crop-specific.
On allocations on the SDL: it
wasn't clear on who was the
final Authority.
Statements on utilization of
SDL should be provided to
stakeholders and the
accounts published.
They also proposed that the
import/export Regulations
should be reviewed.
A technical committee made
up of the Directorate, and the
millers and the farmers (5

each) be formed to look into
the Regulations

a

a

a

a

o

a

o

a

a

a
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o2l06l L7 . IH/SD Chairing
o Chairman KESMA (

West Kenya)
o Butali Sugar Mills
o Mumias Sugar
. Muhoroni
. Kibos and Allied Sugar
o KISCOL
. Transmara Sugar
o Nzoia Sugar
o Sony Sugar
o Kibos Sugar
o KUSDAW
o SRI - Kibos

Members formed an industry
committee to go on the ground
and make factual report
Meeting noted that there was
a problem of seed development
for cane
Millers to start their own
research association and be

funded by Government
There should be control of
packaging of sugar

a

a

a

a

National
Sugar
Industty
Stakehold
ers
Consultati
ve Forum
at
Kisumu:

16ltlltz

o Ministry of
Agriculture
Livestock &
Fisheries

. Council of Governors

. Members of
Parliament

o Members of County
Executives

o Members of County
Assemblies

. Representatives of
farmers

. Representatives of
millers

. Development
partners

That the Regulations
should be fast-tracked and
gazetted once the issue of
right to license was
resolved between the
Council of Governors and
the AFA
There should be re-
established cane
development fund
Research should be
promoted on seed cane
production
The state should waive
debts owed by millers to
prepare them for
privatization
There should be ended the
importation and illegal
packaging of sugar
Introduction of zoning and
block farming
There should be a review of
construction and operation
of weigh bridges
Extension serrrices to be
restored

a

o

a

a

a

a

a

a
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Transport infrastmcture to
be improved in the cane
production regions
Industry regulations to
provide for diverse needs of
the industry

a

o

2810,6120
18

At
Windsor
Golf and
County
Club,
Nairobi

Governors from
sugar growing
regions
Cabinet Secretary
Agriculture,
Livestock, Fisheries
& Irrigation
Sugar millers: SONY,
Chemelil, Muhoroni,
Miwani (in
Receivership), Nzoia
Sugar Company,
Mumias Sugar,
Privatization
Commission

o

a

a

Identified challenges facing
the sugar industry to
include: low cane supply,
carle poaching, ageing
equipment and obsolete
technolory, debts, farmers'
arrears, lack of regulations,
poor corporate governance,
lack of funding of the
sector, excess sugar
importation
Resolved, inter alia, that:
various policy intervention
would be pursued; that
regulations to address
poaching and the need for
zoning; that both levels of
government be involved in
licensing millers, that
sugar importation be
restricted. to COMESA
agreement; that arbitration
tribunal be re-established.

a

a

o2l07l20
18

Multi-
Sectoral
Technlcal
Committe
e on Sugar
at AFA
Headquart
ers

o Ministry of
Agriculture,
Livestock, and
Fisheries

. Council of Governors
o Privatization

Commission
. Miller

representatives
. Farmers'

representatives

Discussed the sharing of
responsibilities between
the National Government
and County governments
Agreed on the mutual roles
that the two levels of
government would handle

a

a
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llcrcloullD I tlflrou,(llox
n 

" 
mlortt,," .na rood lutroriBiifl) is r public institutim under the Minlstry o{ A8d(Ulture.tiwsch rnd Flstl-

"i}ilril"il-;J;g3jnbhA 
i,nd; rhe Agriolnrre and Food Al$ority A.l 2015. tB mandate is to admini*er

lh€ Cmps Ad 2015.

Sectim rO d the Crop,s A,tf empo,trers the Calinet Secretary responsible for agriculnrre to male rcgrdathns to imple-

ment the legidative prcvisions in consultation with the Authority and the County Govemments.

?oucrSilIltlls
it b th" G"".dfr ommitment to accderate the growth and dw.elopment of agtPfu," iry"11,enhqnce- 

pm-

ilraivitv and inco6es of lamers and the rural populition, improve inve'stment dimate and efficimcl.of rgdbusiness

il;;J"i,J ;;ri;dd ;;; ;-"+"rt aops'thlt will augment the foreign erdrange eamhgs ol- the cormtv' the

"rt";ili"i,y-[;";a6r. 
it *5"j6os tirgeted by $e Couemmenl for legidative and poliq domn

OilffTNEGU1|NOilS I NTGU1ADTY NTPACI SIAIEBIEiTT
il6r; d,;-"S; ad,rill, ,"5,6n .6da the Gbinet secretary has in comultation with the Agdcultine & Food

Authority and Cimty CovdnmenS aia vadous slake'holder ovet'a comideraUg ry{ o.t $p prepared lhe Gops

1j[iO tc""".O idguhions, zots and The Crops (Sugar) (lmporc, Exports & ByPrcducts) RcSulatiom, 2018.

The Cabinet seo'etary has also prepared a regulatory_impact.statement on the Regulations. copies of the Draft

Recdatiom and 0re Reedatory tinpia Sntemirt -ai U"'oUtanea or inspected online at rn!5lntu'ts o at

;:.;,s.L-;;."y"u"-oti,i""h rrm or inspected- at AEA on paymeot of copying ctrarges at the AH Head office

G tro,sf rluiratha Ria4 off Ngong Roa4 Nairobi, during working hours'

INUIMON OF COUMEilIS
ii" oOl"* i"*t"w trerefore irwites written conunents for Consideration trom the gmeral public and sugar industty

slakehotders on the braft Regulaions. lhe comments should be addtessed to:

IIIE CNOPS ACI
1lo 16 of 2olt

ltro hterln Olrcrfisr'Gencral
Agricufilt ffoodAlltorily

k HoEaa lldu.3fr roed, o,fr Ngoq roed
P.O. Bor t7952'00100

N lloll

E+nail@

So .s to ttrdt m or bcton thc apky of ioortcen (t { dayr ftom thc ddr ol publicrton of tldr adlcc'

Dated at ilaftobithls ,. {tdtut[d2ctt.

cAllilEf tl(lEurr.
[t,ltsltrY of lcrlcutllrrE ltEsmoc
HSllEilEslLDllrlcmofl

I

r^JOTI FI (ATIO N O F R EG ULAIORY IMPACT ASSESsMENT

Oi']'Tii: 
"RAFT 

REGULATIONS FOR THE SUGAR INDUSTRY
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