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PREFACE

Mr. Speaker Sir,

I The Departmental Committee on Labour and Social Welfare is one of the Departmental
Committees established under Standing Order No. 198 whose functions are inter a/ia:-

i) investigate, inquire into and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned
Ministries and Departments:
study the programme and policy objectives of the Ministries and Departments
and the effectiveness of the implementation;
study and review all legislation referred to it;
study, assess and analyse the relative success of the Ministries and Departments as

measured by the results obtained as compared with its stated objectives;
investigate and inquire into all matters relating to the assigned Ministries and
Departments as they may deem necessary, and as may be referred to them by
the House or a Minister; and
make reports and recommendations to the House as often as possible, including
recommendations of proposed legislation.

The Hon. Sophia Abdi Noor, M.P. - Chairperson
The Hon. Lenny Kivuti, M.P. - Vice-Chairperson
The Hon. Najib Balala, M.P.
The Hon. Charles Keter, M.P.
The Hon. Jackson K. Kiptanui, M.P.
The Hon. Elijah Lagat, M.P.
The Hon. Joseph Magwanga, M.P.

ii)

ii i)

iv)

v)

vi)

3

2

4

The Committee's functions also include considering any matter or petition referred to it in
accordance with Standing Order 21O.

The Committee is mandated to consider the following issues: Labour; Trade Union
Relations; Manpower or Human Resource Planning: Gender: Culture and Social Welfare:
Youth, Children's Welfare; National Heritage and Sports.

ln executing its mandate, the Committee oversees the following Ministries and
Commission:-

i. Ministry of Labour
ii. Ministry of State for Youth Affairs and Sports
iii. Ministry of State for Special Programmes
iv. Ministry of Gender and Children Development
v. Ministry of State for National Heritage and Culture: and
vi. National Cender and Equality Commission

The Departmental Committee on Labour and Social Welfare Committee Membership
comprises of the following: -

r:'

l

.l

5

.l
-:l

._ttt
i 
-:::l
t..t
J

f:l

L--i
i:-:l

::
f::-1

.l

L

ii.
iii.
iv.

vi.
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viii. The Hon. Alfred Odhiambo, M.P
ix. The Hon. Pollyns Ochieng, M.P.
x. The Hon. Charles Nyamai, M.P.
xi. The Hon. Clement Waibara, M.P.

BAC KCROUN D

Mr. 5peaker Sir,

On Thursday, 13th September 2012, the Hon. John Mututho, Member of parliament for
Naivasha Constituency presented a petition on the subject of the ongoing redundancy
exercise at Kenya Airways Limited on behalf of former Employees of the Airline affected by
the exercise. The petition sought among other things the nullification of the ongoing
redundancy exercise and reinstatement of all the affected employees without any
victimization. The petitioners also sought to bring to the attention of the 6overnment
through Parliament the following:-

i. THAT they had been working for Kenya Airways on permanent and pensionable terms
in various departments and were members of Aviation and Allied Workers Union-K
(AAWU-K) that is mandated to represent workers who are its members in all matters
relating to their terms and conditions of service.

ii. THAT they had worked for Kenya Airways for diverse durations.

iii. THAT the majority of them were young people with young families who solely
depended on them and that they had committed their salariej to mortgages and loans.

iv. THAT they had gained enough and valuable experience in their course of duty most of
which had been at the expense of their employer through trainings/workshops/short
term courses.

v. THAT a similar exercise was undertaken in 2OO4 under the same CEO where many of
their colleagues were retrenched and a new lot employed immediately, thereby
proving that the objective was not to downgrade the wage bill but driven by other
motives.

vi. THAT over the last one year, the Company had increased pay for its top executives by
over 24 percent compared to l0 percent for the unionisable employees.

vii. THAT the management and pilots totalling approximately 1000 employees earn
approximately 74 percent of the total wage bill compared to the unionisable
employees totalling to about 3840 earning approximately 26 percent of the total wage
bill.

viii. THAT the company had misled the public into believing that its wage bill was Kshs..l3.2 billion. in an attempt to justify the redundancy exercise while the actual wage bill
was Kshs. 8.3 billion.

ix. THAT over 90 percent of the employees affected by the redundancy exercise were in
the category of those taking 26 percent of the total wage bill, whose net result would
be insignificant on the total wage bill.
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x. THAT the company made a decision to do fuel hedging (long term fuel purchase
contracts) for 5 years, a decision whose consequences had led to high fuel prices for
Kenya Airways above the market price, which were being cited to justify redundancies.

xi' THAT Kenya Airways had been quoted indicating that the employees declared
redundant would be taking home a consolidated package of Kshs. 2 million as
minimum while the truth was that, most of them would be getting as low as Kshs.
100,000 despite having worked for over 1O years.

xii. THAT the company provided an overheads account of Kshs. 3 billion in the 2Ol1-2012
financial year to among others, cater for foreign trips that actually takes the bulk of this
allocation with top manaSement making unlimited foreign trips with family members,
an expenditure that negatively impacts on the profitability of the company.

xiii. THAT the top executives enjoy monthly pet allowances of over Kshs. 7O,O0O an
amount that is way above the average wage of the unionisable employees, and further
the top executives enjoy a monthly spousal responsibility allowance of over Kshs.
300,000.

xiv. THAT on I't August 2012, Kenya Airways communicated to all its employees on their
intention to commence a redundancy exercise and without prior consultation with the
workers union and gave a 9 day notice for those who wished to take an early
voluntary retirement.

xv. THAT amonS the reasons cited for this envisaged redundancy were unsustainable wage
bill, high headcount and high jet fuel costs.

xvi. THAT while Kenya Airways purports to downsize its workforce, the reality on the
ground is that the company has either maintained or increased its manpower levels.

xvii.THAT Kenya Airways has an ambitious 1O year Strategic Plan, Project Mawingu, to
expand its fleet to over ,l00 

aircrafts and to fly to all parts of the world, it is already 3
years into the plan that will keep on demanding for more employees and hence the
current redundancy exercise is a huge contradiction.

xviii. THAT having worked for Kenya Airways for diverse durations, they felt this to be
their calling and their future and did not therefore offerlvolunteer to be retired early.

xix. THAT starting 3'd September 2012, they started receiving their dismissal letters from
Kenya Airways, indicating that they had been declared redundant effective 4th
September 2012, and their payments would be processed upon, among others,
undergoing a medical check-up at the Kenya Airways Clinic.

xx. THAT there appears to have been a deliberate objective to target female staff who had
delivered in the last two years, those who were expecting and employees who had
work-related injuries and occupational health being treated using Kenya Airways
medical cover.

xxi. THAT some of their colleagues affected by the exercise had been booked for deliveries
that were due in a week's time that would ordinarily be covered by the Kenya Airways
medical cover. The hospital declined to honour this booking on the strength of the
redundancy.
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xxii.THAT one of the affected ladies who was expectant and due for delivery miscarried
despite having no recorded complications or conditions.

xxiii. THAT one of the affected employees was due to fly to lndia for specialised
treatment for a condition that was unmanageable in Kenya and would have enjoyed
the Kenya Airways Medical Cover for this treatment.

xxiv. THAT among those affected was a disabled employee who had served Kenya
Airways for over 15 years.

xxv.THAT the exercise was designed to target current and former union officials and those
members who actively participated in the strike action of 2OO9, whose objective was to
agitate for the conclusion of the CBA that would have resulted in the improvement of
terms of conditions of service that has been pending for long.

xxvi. THAT the Company had irregularly outsourced functions to external companies
where the CEO holds substantial interests through proxies, without due regard to the
established competitive procurement procedures, and that the company had hired
expatriates to undertake duties that have traditionally been performed by Kenyans.

xxvii. THAT the CEO is on his way out of the Company and has attended an interview for
position of CEO for Magadi Africa in South Africa, and that he holds an insignificant
shareholding of only 5 shares in Kenya Airways which raises serious doubts whether he
has the interest of the Company at heart.

xxviii.THAT the CEO forced the Company to pay salary arrears of Kshs. T\B,OOO allegedly
arising out of a job evaluation exercise for his domestic workers, yet these roles were
not part of the job evaluation exercise and are not in the Company structure.

xxix. THAT among the reasons given for the redundancy exercise was the drastic increase
in headcount in the year 2011-2012, a move solely undertaken by the CEO to seemingly
justify redundancy since it was not affecting the employees hired during the period in
reference.

xxx.THAT this redundancy exercise was discriminatory, unlawful, irregular, and inhuman
and was a cover-up of corrupt deals being undertaken under the watch of the CEO
which, if allowed to proceed, will be a travesty of justice and an infringement of the
fundamental rights of the affected employees.

Therefore, the petitioners prayed that the Covernment of Kenya through Parliament;

i. Nullifies the whole redundancy exercise and reinstates all the affected employees
unconditionally and without any victimization whatsoever.

ii. Constitutes an Ad-Hoc committee to investigate the CEO of Kenya Airways on issues to
do with outsourcing oi various functions to external companies, hiring of expatriates to
take over jobs traditionally held by Kenyans, and other unethical practices.

iii. Suspmds the hiring of expatriates and outsourcing of these functions pending the
outcome/findings of the investigation.

iv. Undertakes a forensic audit to uncover the truth.
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8 The petition elicited a lot of interest and support from the Members of Parliament. ln their
contributions, Members overwhelmingly supported the petition and observed that it was
raising Srave issues of concern. They added that Kenyans had a direct interest in Kenya
Airways as a national carrier and by virtue of the Covernment shareholding, and that they
should not be party to, among other concerns preference for expatriates where there was
local expertise, and discrimination especially on basis of gender as the retrenchment
appeared to be directed at a section of employees mainly the female staff.

Members also observed that the computation of the consolidated severance package was
questionable and the affected employees were being offered very little money, with most
of them getting as little as Kshs. 100,000 despite having worked for Kenya Airways for
many years.

9 The petition was referred to the Departmental Committee on Labour and Social Welfare by
the Chair in accordance with Standing Order No. 210. The Committee was expected to
Table its report on the same within twenty-one calendar days. Ensuing from the Chair's
ruling, the Committee held a meeting on 2Oth September 2012 to deliberate on its
programme of activities.

10 ln-considering the -matter, the Committee took into consideration that Kenya Airways
limited is a private company listed on the Nairobi Securities Exchange (N5E) following its
privatization in .l996 

thus not a State Organ. But while it is a private company, it is still a
Kenyan company and as such must comply with the laws of- the land. Therefore, in
examining the issues raised in petition, the Committee limited its consideration to matters
within its powers. ln particular, the Committee sought to establish whether the redundancy
exercise was carried out in compliance with the Employment Act, 2OO7 and the Labour
Relations Acl,2OO7. The Committee sought to establish the following issues:-

"ri. Justification of the redundancy exercise.
ii. Notification of the intended redundancy. Whether Kenya Airways conformed to the

provisions of the Employment Act, 2OO7, which provides that notice of any intended
redundancy should be given not less than one month prior to the date of intended
termination on account of redundancy.

iii. Consultations on the intended redundancy. Whether Kenya Airways adhered to
Collective Bargaining Agreement (CBA) with the Aviation and Allied Workers Union,
which provides for consultations on any intended redundancy exercise.

iv. Procedure used in declaring the workers redundant.
v. Whether there was fairness in the implementation of redundancy.
vi. Labour outsourcing.

11 The Committee held a total of eleven sittings whereby it deliberated on the matter and
received submissions, presentations and other reports from various witnesses. The
Committee met with the following:-

il.
iii.
iv.

The Petitioners (Former Employees of Kenya Airways affected by the
redundancy exercise).
The Aviation and Allied Workers Union - Kenya
Central Organization of Trade Unions - Kenya
The Minister for Transport
The Minister for Labour
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VI.

vii.
viii
ix.

The Permanent Secretary, Ministry of Financeflreasury
The Permanent Secretary, Ministry of Transport
The Acting Chief Executive officer, Capital Markets Authority
Kenya Airways Management Team

The minutes of these sittings are appended to this report'

Kenya Airways was uncooperative during the inquiry. lndeed. both the management team

and Board of Directors refused to give evidence on the petition under the alleged reason

that the matter was subiudice.

During the Committee sitting held on ll,h October 2012, Kenya Airways management team

refused to make any submission on the petition. The Croup Managing Director and Chief

Executive Officer asserted that discussing the issues raised in the petition would of necessity

mean discussi;rg the matters before the lndustrial Court, which would be "prejudicial" since

the petitioners had also instituted proceedings before the industrial Court in the Case irlo.

1616 of 2012 - Aviation and Allied Workers Union (K) versus Kenya Airways Limited:

Minister for Transport; Minister for Labour: and the Attorney Ceneral. The matter was due

for mention the following day on '12'h October 2012.

On its part, the Croup Board of Directors refused to appear before the Committee and

maintained the position taken by the manaSement that the matter was subiudice.

Committee takes great exception to the attempts by the Law Society of Kenya to

intimidate the Committee during the inquiry. The Committee wishes to state that any

person appearing before a Committee is entitled to the same right or privilege as before a

court of law including legal representation. However, the legal representation rnust have

regard for procedure of Committee's Proceedings.

ln this regard, the Committee wishes to strongly condemn the conduct of Mr. Kiragu

Kimani, the legal counsel who represented Kenya Airways manaSement during the meeting

held on ll,h October 2012 for his unprofessional conduct and disregard for procedure of

conduct of the Committee's proceedings.

The Committee sought to meet the Federation of Kenya Employers. Unfortunately, the

Federation shied away from appearing before the Committee despite being a key

stakeholder in industrial relations and labour matters in the Country as well as the matter

under consideration.

12 The Committee also took into consideration the Report on Petition for lntervention

against Kenya Airways Staff Restructuring Programme by the Ministry of Labour dated 5'h

October 2012.
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COMMITTEE FINDIN65

Mr. Speaker Sir,

13 Based on the submissions, presentations and evidence adduced, the Committee made the
following findings. That:-

i. Justification of the Redundancy Exercise
Like many other airlines globally, Kenya Airways has continued to experience declining
revenues principally occasioned by economic difficulties in most markets, unstable fuel
prices, increased airport charges, regional geo-political situations, and employees' costs.
These airlines have implemented restructuring programrnes to enable them cope with
the said challenges and remain competitive.

ln the case of Kenya Airways, there is evidence that the wage bill has been rising over
time. However, in declarinS some workers redundant on the grounds of reducing
unsustainable wage bill, the management was not candid. The airline had only reported
a reduced profit margin but not a loss as contemplated by the definition of redundancy
in the Employment Act, 2OO7.

Redundancy means the loss of employment, occupation, job or career by involuntary
means through no fault of an employee involving termination of employment at the
initiative of the employer, where the services of an employee are superfluous, the
practices are commonly known as abolition of office, job or occupation and loss of
employment.

ln addition, none of the offices, career or job was being abolished. lndeed. the
company went ahead and recruited for certain positions, some of which were held by
the staff declared redundant.

Further, the company is still engaged in creating new senior management positions and
recruiting to fill them, the company also went ahead to increase the salaries of its top
management by 24 percent. Best practice would dictate that other options would be

explored to reduce the wage bill. A reduction of the wage bill should begin with a

freeze in wage increases for management, followed by a wage cut before embarking on
the ultimate step of job losses.

Kenya Airways has categorically stated that it was conducting a staff rationalization
exercise. lt is the Committee's view that a rationalization process would involve more
consultations between the parties themselves and also with the Covernment. 5uch
exercises have been successfully carried out at the Barclays Bank (.l998), and N55F
(2011).

The justification given for the redundancy exercise is high employees' costs. However,
the real challenges facing the airline include not just the wage bill but mainly downturn
in passenger volumes occasioning sharp shortfall in expected revenue streams,
increasingly competitive environment, very high direct operating costs and other
overheads which have continued to rise disproportionately to rise in revenues. The
Committee attributed the Airline's precarious position to mismanagement, corruption
and negligence. lt is worth noting that the Airline under the same manaSement has

'r]l
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carried out several retrenchment exercises in the past but still finds itself in the sad state

of affairs.

A look at the financial results for the year ending March 2012 will reveal that there was

a rise of Kshs. 2.2 billion in employee costs, while there was a staggering rise of almost

Kshs. 24 billion in direct operating costs. While most of this was attributed to fuel costs

at Kshs. 40.7 billion, there was still another Kshs. 36.5 billion that is not accounted for.

This could be including cost of delayed flights, hotel accommodations, misconnected

baggage. and cancelled flights. According to European Union regulations (EU

n.gutution 261/2004) passengers can get up to €600 as compensation for flight delays'

which can amount to Kshs. 20 million per delayed/cancelled flight. lrregular

outsourcing practices within the company have also been a major avenue for loss of

funds.

ln addition, the company made a decision to do fuel hedging (long term fuel purchase

contracis) for' 5 yeai's, a decision whcse consequences had led to high fuel costs for

Airline above the market price. Fuel costs have also been cited to justify the

redundancies. This denied the airline the benefit of price fluctuations.

conformation to the provisions of the Employment Act,2OO7

The Act provides that notice of any intended redundancy should be given not less than

one month prior to the date of intended termination on account of redundancy.

According to the communication sent by Kenya Airways to the Permanent Secretary'

Ministry of Labour and copied to: The District Labour Officer, The Labour

Commissioner, The Executive Director of Federation of Kenya Employers (FKE)' the

National 5ecretary Ceneral of AAWU-K, and the Branch Secretary of the same Union

vide letter nef. OV1/Og3/2O12 dated '1" August 2012, Kenya Airways Save a 3O-days

notice, commencing on 3O,h August 2012 as letters of separation were issued on 4'h

September 2012, *r,i.r, suggests that Article 4l of the Employment Act. 2OO7 was

observed.

ln the notice however, the employees opting for voluntary retirement were required to

make a decision within a period of ten days.

Voluntary Early Retirement is not governed by any laws. However, Article 4l of the

Employment Act, 2OO7 provides that any notice for any separation should be minimum

30 days. Equivalent practice is that other company's notices have been much longer

than what Kenya AirwaYs issued.

Adherence to Collective Bargaining Agreement (CBA) with the Aviation and Allied

Workers Union - KenYa (AAWU-K)

AAWU-K has u ,uiid recognition agreement with Keny6 Airways, representing

unionisable employees within the company. This agreement clearly outlines issues that

are subject to joint consultations, and negotiations, which includes terms and conditions

of service.

Further to this, the unionisable workers in the company have a CBA with Kenya

Airways, for the period 2O1O-2O12. Some of the clauses in the CBA were however

pending negotiation and conclusion, among them, redundancy and, foreign contract

staff. The clause on redundancy had therefore not been concluded in the CBA.
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There was an attempt for consultations between the parties, which were hampered
because there were two factions in the Union, who were entangled in internal
leadership wrangles thus no consultations were,carried out as there was.no meaningful
union representation.

The company clearly violated the recognition agreement by embarking on the exercise
without consultations with the Union, and in contempt of the fact that redundancy was
one of the issues that were pending conclusion in the CBA.

iv. The lmplementation Process of Redundancy Exercise
The Committee established that communication to most of the employees who were
declared redundant was through short text messages while on sick leave, maternity
leave, in hospitals, or on duty out of their stations which, was extremely cruel and
ba rbaric.

There were cases of employees who were in hospitals but were summoned by text
messages to receive their redundancy letters. One employee had a premature birth as a

result of emotional and psychological trauma while others developed complications
despite having no recorded complications or conditions earlier on.

The Committee also established that there was no training/counseling given to the
employees in regard to their redundancy prior to the separation, which subjected them
to emotional and psychological trauma associated with redundancies. Kenya Airways
carried out the exercise hurriedly and even the employees who did not opt for
voluntary early retirement were laid off and the letters sent out to them indicated that
they opted for the retrenchment.

The issue of social dialogue is critical in ensuring that the exercise is done in a humane
way.

The Committee took great exception to the inhumane manner in which the exercise
was conducted.

Procedure used in declaring the workers redundant
Data made available to the Committee relating to actual implementation of the staff
restructuring exercise indicates that of the 546 employees who exited the Airline
through the staff rationalization, 98 staff opted to exit through Voluntary Early
Retirement while 448 staff were declared redundant.

Kenya Airways did not use any procedure whatsoever in declaring the workers
redundant. The Committee would have expected Kenya Airways to probably use Last
ln First Out (LIFO) or First ln First Out (FIFO) principles. The best practice in
redundancy is the principle rule of Last ln First Out (LIFO). Before getting the court
order that temporarily put on hold the retrenchment exercise, Kenya Airways had sent
text messages to its employees stating that they would undergo aptitude/psychometric
tests with a view to identifying those to be laid off.

The consultants who had been hired by the airline to administer Psychometric tests did
not subject every worker to the tests. The company began the tests, and had covered
about 5 percent of the entire workforce. When the court order was lifted, the company
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never concluded the exercise, and went ahead to hurriedly lay off even those who had
not gone through the tests.

Many of the letters sent out to the employees stated that they had opted for Voluntary
Early Retirement, which was not the case. These employees who purportedly opted for
voluntary early retirement had since certified that they did not opt for it.

It was apparent that there was discrimination and victimization in the redundancy
exercise. There was a deliberate objective to target female staff who had been on
maternity leave in the last two years, those who were expectant and employees who
were unwell including work related injuries and occupational health issues.

ln the case of the female employees, the company cited productivity as the reason why
they targeted these particular staff which suggests that the company was implying that
maternity leave was a basis for declaring one unproductive. ln the case of employees
with work related injuries, the company used the redundancy exercise to run away
from its obligation to compensate them.

Others who were victimized included union officials, shop stewards as well as those
who had actively participated in the 2009 strike whose objective was to agitate for the
conclusion of the CBA that would have resulted in the improvement of terms of
conditions of service that had been pending for long.

vi. Outsourcing of Labour
Outsourcing of labour is an emerging trend in Kenya where both the public and private
sectors outsource their non-core functions to independent contractors for purposes of
management of labour and as a cost cutting measure. lnitially, non-core functions were
outsourced but currently even core functions are being outsourced.

ln the Kenya Airways situation, the proposed outsourced functions would include
ground services. This is an area in which 258 employees were declared redundant
followed by 165 employees in flight operations. This in the view the Committee as well
as the Ministry of Labour as are core functions for the airline.

The Committee has great reservations regarding this trend as some employers are
misusing it leading to unfair labour practices. The practice also negates the principle of
'equal pay for work of equal value' as provided for in ILO Convention No. 100. The
practice is also anti-union since short term contracts are issued to outsourcing firms and
therefore subjecting workers to relatively less favourable terms of service. ln addition,
absence of Collective Bargaining Agreements is contrary to the Decent Work Agenda.
The practice also casualizes labour thereby denying the workers long-term benefits of
service.

Outsourcing of core functions may compromise security of an organization's operations
and information. In addition, establishment of different sets of workers with different
terms and conditions of employment may lead to disharmony.

vii. Contracting
It is difficult to mention outsourcing of labour in the petition without referring to
contracting. Some of the employees declared redundant were replaced by staff hired on
contract through Career Directions Limited. These workers are subjected to relatively
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less favourable terms of service and are not in a position to engage or consult with their
employer as they are not unionisable. Absence of Collective Bargaining Agreements is
contrary to the Decent Work Agenda, contracting leads to casualization of labour
thereby denying the workers long-term benefits of service: and establishment of
different sets of workers with different terms and conditions of employment may lead
to disharmony.

viii. Foreign Staff

Kenya Airways is in the process of hiring flight attendants from lndia, Rwanda and
6hana in addition to the existing crew from Chana, Cameroon and Thailand. These
foreign nationals employed by Kenya Airways, and working locally are mostly cabin
crew, a skill which is sufficient locally.

The justification given for employment of foreigners as cabin crew is culture and
enhanced service, but a comparison with Ethiopian Airlines, British Airways, KLM, Air
France, and South African Airways clearly showed that these established carriers do not
employ foreigners to these positions. Emirates and Qatar Airways employ foreigners
since they have a shortage of their own citizens who can perform these jobs.

The terms of employment of locals are inferior and discriminatory compared to those
of foreigners. ln addition, foreigners are trained for free by Kenya Airways at the pride
Centre, given free accommodation during training and guaranteed employment with
the airline thereafter, at salaries which are much more superior to those of local staff.
Besides, the airline also pays for their work permits and crew certificates issued by the
Ministry of lmmigration and Registration of Persons; and Kenya Civil Aviation
Authority respectively.

This is happening in a country that has very high unemployment rates, and which is
struggling to keep the pace in achieving vision 2030. Annual reports indicate that job
creation still falls way below the target if the vision is to be achieved. This issuance of
work permits to non-Kenyan nationals is happening while Kenya Airways retrenches
the same cadre of Kenyan workers, who have for more than a decade made sacrifices
in a bid to help achieve Kenya Airways' vision, 'To consistently be a safe and profitable
airline that guarantees world class service: The pride of Africa'.

The Committee took exception to this exportation of Kenyan jobs as these work
permits and crew certificates issued to foreigners had directly led to the retrenchment of
Kenyans who have performed the same tasks for years.

COMM ITTEE OB5ERVATIONS

14 Based on the above findings, the Committee made the following observations. That:-

i. Considering that the notice of the proposed redundancy was given on I't August 2012
and letters of separation issued on 4'h September 2012, the duration lapsed suggests that
the minimum requirement in the Employment Act, 2OO7 was fulfilled.

ii. Clause on redundancy in the registered CBA had not been concluded and agreed upon
by the Aviation and Allied Workers Union - Kenya and Kenya Airways.
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Although Kenya Airways may have complied with the minimum provisions of the law,
the CBA was not observed. There were no meaningful consultations during the process

between Kenya Airways and AAWU-K. There was some form of engagement though.
However, the union was pulling at cross purposes during the period. The faction led by
the Union Chairperson had purportedly suspended the Union Secretary Ceneral and
communicated the same to Kenya Airways management and the Registrar of Trade
Unions. The Union faction led by the Chairperson did not participate in the
negotiations. Kenya Airways manaSement took advantage of the Union leadership
wrangles for lack of meaningful Union representation.

There was also lack of fairness in implementing the staff lay off exercise. The process

was inhumane, cruel and barbaric.

Outsourcing of core functions may compromise security of an organization's operations
and information. Establishment of different sets of workers with different terms and
conditions of employment may lead to disharmony.

The airline's precarious position was not mainly due to labour costs but Iargely due to
other factors including mismanagement, corruption and negligence. This is considering
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The severance package presented in the retrenchment notice had not been negotiated
nor agreed on between management and the staff union.

VI Kenya Airways did not use any procedure whatsoever in declaring the workers
redundant. There was discrimination and victimization in the exercise with a deliberate
objective to target female staff who had been on maternity leave in the last two years,

those who were expectant and employees who were unwell including occupational
health issues and work related injuries.

Others who were victimized included union officials, shop stewards as well as those
who had actively participated in the 2009 strike.

The best practice in redundancy is the principle rule of Last ln First Out (LIFO). ln
addition, if the company was recruiting thereafter, the best practice would be to
employ the same employees first before considering others.

vii. 5ome of positions declared redundant have since been filled through outsourced
services implying that the positions have not been abolished but were being indirectly
transferred to outsourcing firms.

viii. Some employers are abusing the emerging trend of outsourcing of labour leading to
unfair labour practices. The practice negates the principle of 'equal pay for work of
equal value' as provided for in ILO Convention No. .l00. 

The practice is also anti-union
since short term contracts are issued to outsourcing firms and therefore subjecting
workers to relatively less favourable terms of service: absence of Collective Bargaining
Agreements is contrary to the Decent Work Agenda: and it leads to casualization of
labour thereby denying workers long-term benefits of service.

IX Although the trend of labour outsourcinS seems to be a norm being entrenched in
Kenya's labour manaSement systems, there is no policy or legal provisions to regulate it
In the absence of regulation, outsourcing may be exploitative to the rights of workers
contrary to the spirit and provisions of the Constitution.

X

XI



that the Airline under the same manaSement has carried out several retrenchment
exercises in the past but still finds itself in the sad state of affairs.

xii. lrregular outsourcing practices within the company have been a major avenue through

which funds are lost and the two entities, Amboseli Limited and Samburu Limited
registered in Caymans lsland were questionable.

xiii. Kenya Airways management did not explore all fundamental options available for
reducing its wage bill including introducing pay cuts before embarking on the ultimate

step of job losses.

xiv. The work permits and crew certificates issued to foreigners by the Ministry of
lmmigration and Registration of Persons; and Kenya Civil Aviation Authority
respectively had directly led to the retrenchment of Kenyans who have performed the

same tasks for years.

xv. Other established airlines elsewhere hardly employ foreigners to positions such as cabin

crew apart from those where there is shortage of their own citizens who can perform

the jobs. such as Emirates and Qatar Airways.

xvi. The government's representation in the Kenya Airways Board of Directors by the

Ministries of Transport and Finance is wanting and it does not represent the public

interest.

xvii. The process of carrying out the redundancy exercise was flawed in the separation of the

two parties and not in line with the principles of justice and equity as per provisions of
section 45 (4) (b) of the Employment Acl, 2OO7, due consideration of an appropriate
and commensurate form of compensation will suffice.

xviii. AAWU had already referred the issue of redundancy to the lndustrial Court. The Court
has powers to order for reinstatement, award damages, give declaratory order or any

other order it deems just and fair to award. The industrial court also has discretionary
powers to refer the matter to the Labour Commission for fact finding and

recommendations not based on legal technicalities.

COMMITTEE RECOMM EN DATION 5

15 ln view of the above observations, that the process of declaring the employees redundant

by the management of Kenya Airways was flawed and without prejudice to the matter in
Court referred by the Union, the Committee recommends that;

i. The whole redundancy exercise should be nullified and the affected employees

reinstated with full benefits unconditionally and without any victimization whatsoever.

ii. The offices abolished should not be filled through outsourcing as this negates the

principle of redundancy.

iii. The Covernment should urgently formulate policies to regulate both labour
outsourcing and contracting.
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iv. The Ministry of lmmigration and Registration of Personsl and Kenya Civil Aviation

Authority should be investigated by the relevant authorities to establish whether the

work permits and crew certificates issued to foreign workers are done within the

existing legal framework to ensure that their actions protect, and do not in any manner

undermine the livelihood of the workers in the country'

v. The Ministry of lmmigration and Registration of Persons; and Kenya Civil Aviation

Authority should stop issuance of work permits and crew certificates to foreign workers

for jobs where there are sufficient skills locally.

vi. Kenya Airways management should train its Kenyan employees in foreign languages as

opposed to employing foreign nationals. Besides, the employees could learn the

la nguages.

vii. Kenva Airways should have regard for its workers constitutional rights and fundamental

freedoms relating to labour relations. The airline should respect employee's rights to

fair labour practices in Iine with provision of Article 41 of the Kenya Constitution.

viii. Kenya Airways should have regard fof the Collective Bargaining Agreement signed

between the airline and Kenya Aviation and Allied Workers Union.

ix. Kenya Airways management should stop victimizing its staff on the basis of gender and

health status. lt should also stop victimizing Kenya Aviation and Allied Workers Union

officials.

Kenya Airways Board of Directors; and the Covernment should immediately institute

investigations into the mismanagement, corruption, negligence and alleged sexual

harassments within the airline's management and take requisite action to safeguard the

interest of the shareholders and ensure investor confidence.

X

l(enya Airways Board of Directorsl and Covernment should immediately institute

investigations into the relationship between Kenya Airways and Amboseli, and Samburu

Companies registered in Cayman lslands to protect the interest of shareholders and

ensure investor confidence.
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consideration of the petition.

The Committee wishes to register its disappointment regarding the submissions by the
Minister for Transport; Permanent Secretaries; Ministries of Finance/Treasury, and
Transport as the three were not candid in responding to issues raised by Members.

I wish to confirm that the findings and observations of the Committee in this report were
arrived at after extensive deliberations and that recommendations were unanimous.

Mr. Speaker Sir,

It is my pleasant duty and privilege, on behalf of the Departmental Committee on Labour
and Social Welfare to Table this Report on the Petition by the Hon. John Mututho,
Member of Parliament for Naivasha Constituency in the House on Thursday, 13th

September 2012 on the subject of ongoing redundancy at Kenya Airways Limited.

SIGNED

THE HON. CHARLES KETER,

ACTING CHAIRPERSON
DEPARTMENTAL COMMIfiEE ON IABOUR AND SOCIAL WELFARE
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INTRODUCTION

17 ln a letter Ref. DM/093/2O12 of 1n August 2Ol2 to the permanent Secretary, Ministry of
Labour and copied to: the District Labour Officer; Labour Commissioner; Executive Director
of Kenya Employers (FKE); National Secretary General of Kenya Airways Aviation and
Allied Workers Union-Kenya (AAWU) and the branch Secretary of the same Union; the
Kenya Airways Managing Director gave a notice of a proposed Kenya Airways staff
rationalization exercise. The Director pointed out the targe increase in staff headcount in
2011/2012, significant staff annual salary increments, and unsustainable Collective
Bargaining Agreement (CBA) negotiations, which had increased the Airline's staff costs to
unsustainable levels.

ln an attempt to address the challenge of high staff-related costs, the Kenya Airways
Managing Director iniormed these parties of a staff restructuring exercise. He pointed out
that the exercise would result in staff redundancies, and staff outsourcing where applicable.
He further reported that less than 650 staff would be affected.

18 ln response to Kenya Airways notification of the intended redundancy, one faction of the
Union, Ied by the Secretary Ceneral namely Mr. Bonne Baraza engaged the Management of
Kenya Airways to dialogue on the subject matter on 3.d and lOth August 2012. The second
faction led by the Chairperson, Ms. Perpetua Mponjiwa instituted proceedings at the
lndustrial Court on the same matter. The Court issued a temporary injunction. When the
injunction was lifted, this enabled Kenya Airways to proceed with implementation of the
intended exercise.

ln the notice of the intended redundancy, Kenya Airways had proposed to apply the
following criteria in identifying the staff to be affected; The employees' fit in the revised
Kenya Airways organization structure based on their skills and experience, standard of work
performance, displayed work initiative, and respective competencies defined for different
roles in the organization design. The Airline undertook to comply with the Labour laws and
the Collective Bargaining Agreement (CBA).

19 ln the Kenya Airways notice of intended redundancy dated 1il August 2012to staff, workers
were encouraged to consider the option of Voluntary Early Retirement (VER) within lO
days i.e. by 16tt' August 2012. On 4th September 2012, the affected staff were issued with
separation letters, which was also their last day of work. On 6th September 2012, the
Chairperson's Union faction petitioned the Office of the Prime Minister for tntervention on
the matter.

ln addition, on 13th September 2012, the affected staff presented a petition to Parliament
through the Hon. John Mututho, Member of Parliament for Naivasha Constituency and the
petition was referred to the Departmental Committee on Labour and Social Welfare.
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KENYA AIRWAYS LIMITED

20 Kenya Airways Limited is listed on the Nairobi Securities Exchange (NSE) under the

commercial and services sector in the Main lnvestment Market 5egment. lt was established

after January 1977 following the collapse of the East African Community and East African

Airways. The airline was privatized in 1996 and issued an lnitial Public Offer (lPO) in the

same year in strategic partnership with KLM Royal Dutch Airlines. The Covernment of
Kenya which is the largest shareholder owns 29.8 percent and the second largest

shareholder -KLM Royal Dutch Airlines owns 26.73 percent of the company.

21 As at August 2012, Kenya Airways had 35 aircrafts operating 3 domestic,43 African, 8

Middle East and Asia, and 4 European destinations. Therefore, the Airline currently

operates on a total of 58 destinations.

During the last three years, the company has increased fully owned aircrafts and on

operating leases to service the expansion in and outside Africa. The Airline has entered into
full-scale alliances, individual partnerships as well as code-sharing agreements to optimize its
operational capacity. Kenya Airways is a full member of a global alliance of international

airlines- the 5ky Team Alliance through which it is able to reach a large number of
destinations.

Through its strategic partnership with KLM Royal Dutch Airline, Kenya Airways is able to
access a large number of European destinations and share revenues with KLM. Furthermore,

the airline cooperates with Precision Air, which facilitates both airlines to feed and de-feed

one another's operations at each other's hub. Kenya Airways also has code sharing

agreements with other airlines such as Air Mauritius, Air Botswana, Air Nigeria, Jet Airways,

LAM Mozambique, Quantas and TAAC Angola.

ln June 2012, the national carrier, Kenya Airways targeted to raise Kshs.6 billion through a

rights issue but managed to raise Kshs. 4.487 billion which represents a 7O percent

subscription performance. The proceeds were used to finance pre-delivery payments for a

fleet of nine Boeing787-8OO Dream liner aircrafts, the first of which is expected to join the

airline fleet in 2O14.

Kenya Airways management is currently implementing a 1O-year Growth Plan which seeks

to grow its fleet from 35 aircraft to 119 by the year 2021, and increase its destinations from
58 to l'15 during the same period.

CONDUCT OF KENYA AIRWAYS DURINC THE INQUIRY

Kenya Airways was uncooperative during the inquiry. ln deed, both the Management team

and Board of Directors refused to give evidence on the matter under the guise that the
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matter was sub iudice. lt is worth noting that during deliberations on the matter in the

House on 1B,h September 2012, there was a point of order from a Hon. Member on whether

or not the matter was sub judice, and the Chair upheld the ruling of l3'h September 2012,

that the Committee should go ahead and conduct its hearings and Table its report to the

House.

It is also worth noting that, Kenya Airways did make a submission on the matter to the

Committee of lnquiry appointed by the Labour Commissioner following a directive by the

Office of the Prime Minister for the Ministry of Labour to delve into the matter following a

petition by the Aviation and Allied Workers Union on 6'h September 2012-

ln addition, Kenya Airways has also issued several statements in the sections of the media

responding to what they referred to as misleading, wild and unsubstantiated media reports

and allegations regarding the Staff Rationalization programme. ln the statements, Kenya

Airways basically stated its position on the various issues that were the subject of the petition.

Nevertheless, the Airline-did refuse to make any submission to the Committee arguing that

discussing the issues raised in the petition would of necessity mean discussing the matters

before the lndustrial Court, which would be "prejudicial" since the Petitioners had also

instituted proceedings before the Industrial Court in the Case No. 1616 of 2012 - Aviation

and Allied Workers Union (K) versus Kenya Airways Limited: Minister for Transport:

Minister for Labour; and the Attorney Ceneral.

Since Kenya Airways failed to make any submission to the Committee, the Committee had to

rely significantly on data availed to the Ministry of Labour by the Kenya Airways

manaSement on the subject matter.

PERFORMANCE OF KENYA AIRWAYS

lntroduction
24 Principal activities of the airline are international, regional and domestic carriage of

passengers and cargo, provisions of ground handling services to other airlines and handling

of import and export cargo.

Kenya Airways Staff and Costs

25 Kenya Airways staff decreased yearly from 4,5O3 staff in 2OO7 to 4,i22 staff in 2010 and

increased thereafter reaching 4,358 by March 201.l and 4,774 by August 2012.

Kenya Airways Unionisable cost increased steadily from Kshs. 6.10 billionin2AOS/09 to Kshs'

7.33 billion in 2009/lO. The cost increased to Kshs.8.66 billion in 20]0/11 and Kshs' lO'99

billion in 2011/12. The Management staff cost has also increased but less sharply over tirne

from Kshs. 1.51 billion in 2OO8/O9 to Kshs. 2.99 billion in 2011/12.The cost of wages and

allowances for casual employees increased from Kshs. 5.1 million in 2OO8/O9 to Kshs. 12.1
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million in2OO9/1O. The wage bill cost forthis category of staff increased to Kshs. 19.5 million
in 2O10l11 and thereafter dropped to Kshs. 13.7 million in 2011/12.

Kenya Airways Staff Rationalization Exercise

26 Regarding the actual implementation of the staff restructuring exercise, data availed to the

Ministry of Labour indicates that 98 staff opted to exit the Airline through Voluntary Early

Retirement (VER) while 448 staff were declared redundant. This sugSests that a total of 546

staff were identified to exit the Airline through staff rationalization exercise. The distribution
of these staff was as follows;

Table l: Kenya Airways Redundant and VER Staff
Department Number of Staff Affected

(VER)
Number of Staff Affected
(Redundancv)

Total

I Chief Operatins Officer 9 47 56

Commercial 7 2 9

3 Fi nance o 21 29

4. Flight Operations l3 152 165

5 Cround Services 52 206 258
6. Director's Office 3 3

7 Technical 6 17 23
o Human Resources 1 1

9 lnformation Systems 2 2

Total 98 448 545

', 27 The management of Kenya Airways stated that among others, performance related criteria

were applied in identifying redundant staff within its departments. lt was apparent that the

largest numbers of staff to exit the Airline were mostly from Cround Services and Flight

Operations departments. However, from the evidence presented by various witnesses, the

Committee established that Kenya Airways did not use any procedure whatsoever in

declaring the workers redundant. Besides, there was victimization on the basis of gender,

health and membership and participation in the workers' union amonS other factors.

The Committee would have expected Kenya Airways to probably use Last ln First Out (LIFO)

or First ln First Out (FIFO). The best practice in redundancy is the principle rule of Last ln
First Out (LIFO). Before getting the court order to put on hold the retrenchment exercise,
Kenya Airways had sent a text messaSe to its employees stating that they would undergo
aptitude/psychometric tests with a view to identifying those to be laid off.

Kenya Airways Staff Level after Rationalisation
28 lf the 546 staff exits the Airline, staff levels shall thereafter revert towards the 2OO7-2011 slaff

downsizing trajectory. This will positively affect the Airline's profit levels, all other factors

constant. lnformation availed to the Ministry of Labour by Kenya Airways Management

indicates that other international airlines have also implemented similar restructuring

interventions to cope with challenges of cost escalation affecting the airline industry globally.

These airlines include Delta which in June 2012 engaged in investment of Jet Al fuel refinery.

American Airlines which in February 2012 cut down 33,000 employees out of its 88.000
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employees, Air France-KLM which in January 2012 committed to cut down 5,122 employees

(or by lO.4 percent) by the end of 2013, Oantas which lay off 5 percent of its cabin crew in

January 2012, and 6ulf Air which embarked on staff optimization, contract re-negotiation

and streamlining of its processes from July 2010.

Other strategies adopted by airlines to mitigate high operational costs include acquisition of

better efficiency B738s. owning hotels and catering facilities, route network rationalization'

renegotiation and new collective employee contracts among other measures

MINISTRY OF LABOUR's POLICY RECARDIN6 REDUNDANCY

29 The Ministry of Labour's Policy position regarding redundancy is informed by Section '4O. (l)

of the Employment Act, 2007, which stipulates that an employer shall not terminate a

contract of service on account of redundancy unless the employer comp/ies with the

fo/lowing conditions -

a)

o)

c)

d)

e)

where the employee is a member of a trade union, the employer notifies the union to

which the employee is a member and the labour officer in charge of the area where

the employee is employed of the reasons for, and the extent of, the intended

redundancy not less than a month prior to the date of the intended date of termination

on account of redundancY;

'where an employee is not a member of a trade union, the employer notifies the

employee personally in writing and the labour officer;

the employer has, in the selection of employees to be declared redundant had due regard

to seniority in time and to the skill, ability and reliability of each employee of the

particular class of employees affected by the redundancy;

where there is in existence a collective agreement between an employer and a trade

union setting out terminal benefits payable upon redundancY; the employer has not

placed the employee at a disadvantage for being or not being a member of the trade

union;

the employer has where leave is due to an employee who is declared redundant, paid

off the leave in cash;

0 the employer has paid an employee declared redundant not less than one month's

notice or one month's wages in lieu of notice; and

g) the employer has paid to an employee declared redundant severance pay at the rate of

not less than fifteen days pay for each completed year of service.

30 The Ministry's position iifurther informed by Section 62 (4 and 5) of Labour Relations Act.

2OO7 which provides that:
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a) if the issue in dispute concerns the redundancy of one or more employees, a trade
union may report a trade dispute to the Minister at any stage after the employer has
given notice of its intention to terminate the employment of any employee on grounds
of redundancy.

b) The reporting of a trade dispute by a trade union under subsection (4) does not
prevent an employer from declaring employees redundant on the expiry of notice of
intention to declare the employees redundant.

CONSTITUTIONAL RIGHTS AND FUNDAMENTAL FREEDOMS RELATINC TO LABOUR
REI-ATIONS

3r The Constitution of Kenya 41(1) provides that every person has a right to fair labour practices
(2) Every Worker has the right -

a) to fair remuneration;

b) to reasonable working conditions;

c) to form, join or participate in the activities and programmes of a trade union:
and

d) to go on strike.

(3) Every employer has the right -
e) to form and join an employers organisation; and

f) to participate in the activities and programmes of an employers organisation.

(4) Every trade union and every employers' organisation has the right-
a) to determine its own administration, programmes and activities;

b) to organize; and

c) to form and join a federation.

(5) Every trade union, employers' organisation and employer has the right to engage in
collective bargaining."

RATIONALIZATION. RETRENC HMENT AND REDUNDANCY

Rationalization

32 Rationalization is the selling off or closing down some plants or units to reorganize a firm'sI :.: operations to be more in line with its core competencies, in the interest of efficiency, or as a
cost cutting measure. lt is often used as a euphemism for firing employees.

i. Retrenchment

1.i33 Retrenchment at work occurs when an employee's employment is terminated through no fault
i,,i of his/her own. lt usually involves a reduction of the workforce.

t-.:l
I .'l
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Redundancy

34 Redundancy on the other hand, involves a reduction of positions as a result of a number of
factors. A person cannot be declared redundant but a position which a person is holding can

be declared vacant. The employer makes a position redundant when its duties are no

longer needed to be done by anyone. Once the position is redundant, the person doing its

duties may either be redeployed or retrenched.

35 The biggest difference between retrenchment and redundancy is that retrenchment targets

people, whilst redundancy targets positions. lt is possible to declare one position redundant

and therefore only one employee loses his or her job. But it is unlikely that only one

employee will be retrenched. Usually retrenchments affect a number of people at the same

time.

Reasons for Making a Position Redundant

36 A company's reasons for declaring a position redundant must be genuine and the company

must be able to prove their genuineness. Some of the reasons for redundancy and

retrenthment include:-

i. A new organizational chart
ii. Financial records showing losses

iii. Figures showing how much money a redundancy will save

iv. Prove that the company considered other options, such as another position. shorter

hours (or if merging positions, longer hours), changing work arrangements, re-training,
offering early retirement
The business has to reduce the size of its workforce to save it from going under
The busines5 no Ionger needs certain skills or duties to be performed
5ale of business and general restructure

viii. lnsolvency or bankruptcy
ix. Relocation of businesses, mergers or takeovers
x. An organization's decision to restructure the company
xi. Technological change
xii. Lack of demand for products or services

xiii. 5everal changes such as the structure of the markets (tariffs or exchange rates)

The Main Steps for a Redundancy and Retrenchment

37 Any company intending to undertake redundancy or retrenchment must do the following:-

A preliminary investigation to make sure the redundancy or retrenchment is genuine.

This involves taking a close look at other options and how the business operates. When

considering which positions to make redundant a company should consider what skills

are least needed at the time of redundancy and retrenchment and what skills the

company will need when there is a recovery (if the company is in a downturn). This

means reducing or eliminating positions that make the least contribution to safety,

compliance or income. Other options are reducing positions with skills easiest to
replace or duties that can be moved to other positions.
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ii. Checking the employee's awards and agreements (and any workplace policies and
employment contracts) for notice periods, payments and the correct procedures. Errors
here could mean claims for unlawful or unfair dismissal later.

iii. Holding consultations with staff and unions and keeping a written record of whdt Was
discussed during the meetings.

iv. Deciding between voluntary or compulsory redundancies.
v. Using fair selection criteria (e.g. performance) and transparent processes. Keeping

people up to date to maintain trust and respect.
vi. Prepare redundancy materials, payments and support, and farewell employees with

respect.
vii. Cive the minimum notice period as a legal requirement or provide payment in lieu of

notice. lf the company does not advise the employee in writing, or gives them a too
short notice period, this may be a breach of the law.

viii. lf individuals on long-term leave (such as parental or long service leave) are being
retrenched, the company should ensure the process for selection is documented and
transparent, and not based on discriminatory grounds.

Selecting Employees for Retrenchment

38 Employees are selected for retrenchment based on several factors.

ii

Commonly, employees are selected based upon their length of service with the
organization, their future potential or their performance. The length of service with the
organization usually refers to the statement'Last ln, First Out'(LIFO). The LIFO
selection method for retrenchment aims to protect employees who have been with the
company for longer time. This method might seem fair to the employee who has
served a longer time, however, it may not be in the best interests of the company.
Another approach is'First On, First Off,'which aims to create opportunities by
removing older employees. This might be problematic as the level of experience might
be reduced and loyalty towards a company will be undermined.
Employees could also be chosen based upon their job performance. This method aims
at removing poorly performing employees first. This would also be based upon the
performance appraisal system of the organization. Organizations using this system will
have to provide employees with feedback and opportunities for improvement to
ensure fairness.
Evaluating the future potential of employees and retrenching those with least potential
first. This method relies on performance reviews and similar to job performance, it
requires procedural fairness.
Retrenchment can also be voluntary, whereby employees who want to be made
redundant are provided with the opportunity to do so. Voluntary redundancy can also
occur when an employee is offered financial incentives to leave a job. This method of
managing layoffs encourages employees for redundancy. However, this might result in
best employees (individuals the company wants to keep) leaving.

ilt

IV

-

t--l

i:-l

j-:l

i-J

tn
: -li -:l

i-- -r

l:l
j_l

' 1:{
i1

l

Page 23 of 57



EVIDENCE ON THE ONCOINC REDU NDANCY EXERCISE AT KENYA AIRWAYS LIMITED

EVIDENCE BY THE FORMER EMPLOYEES OF KENYA AIRWAYS AFFECTED BY THE
REDUNDANCY EXERCISE

39 The following former employees of Kenya Airways appeared before the Committee on 24th

September 2012:

L

ii.

iii.

iv.

vi.
vii.

viii
ix.

wi

xii.

Ms. Nancy Musalia

Ms. Judith Pius

Ms. Violet Kiguhi

Mr. Samwel Odhiambo
Ms. Lilian Achieng Asewe

Mr. David Mavua Musembi-

Mr. Kennedy Wekesa

Mr. David Nyasani

Mr. Julius Chacha Mwita
Capt. Patrick Waweru

Mr. Moses Ndiema

Mr. Timothy Muchiri

Ex Customer Service, Cround

Ex Customer 5ervice, 6round
Ex Customer Service, 6round
Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Captain

They adduced evidence as follows:-

a) Redundancy
i. On 1't August 2012, Kenya Airways sent an internal memo reference no. 035 to staff

written by the Croup Managing Director and CEO. The memo stated in part that the
company would carry out a staff rationalization exercise. The memo gave staff ten days

to make a life changing decision regarding voluntary early retirement while letters of
separation for the workers declared redundant were issued on 4'h September 2012.

The memo contained an appendix of how the computation for payments would be

carried out, following the Collective Bargaining Agreement (CBA) of 2O1O. The memo
further stated that after the staff rationalization, Kenya Airways would carry out
counseling to the affected staff.

ii. In total 600 employees were retrenched out of which, about .l25 were said to have
volunteered to proceed on early retirement.

iii. The Croup Managing Director and CEO had nevertheless, a year before in a memo
dated 3'd August 20ll written to all Staff stated that that the management had at no
time contemplated declaring any redundancies in the Company. He added that in fact,
the company was recruiting to match its continued expansion.

iv. l0O employees were recruited on the week that ended on 22"d September 2012 )ust
after the affected staffs were laid off, ironically for the same positions that were being
held by the staff who had been declared redundant.
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b) Foreign Staff
i. Kenya Airways requires that Kenyans pay over Kshs. 20O,000 to be trained at the Pride

Centre, Embakasi whereas, foreign employees are trained for free at the centre, are
accommodated in five star hotels in Nairobi during their training and are guaranteed
employment with the company thereafter.

ii. The airline had stated that they intended to have about 400 foreign employees. 5o far
they had recruited from Thailand, Chana, Cameroon, lndia, Uganda and Rwanda.
These foreign staff are employed mainly as cabin crew, a job whose minimum
requirement is Kenya Certificate of Secondary Education (KCSE) mean grade C (Plain),
hence whose skills are abundant locally.

iii. The terms of employment for locals are inferior and discriminatory compared with
those of foreign staff. The foreigners are paid a basic salary of approximately Kshs.
120,000while Kenyans get about Kshs.35,000 and they are employed on a contractual
basis through Career Directions Limited. Some of the foreign staff had been working
with KQ since 2007 and others were promoted without any interview process.

c) Wage Bill
The airline had indicated that the purpose of the-r,etrenchment was to cut down on the
high wage bill but at the same time, it had continued to recruit foreigners, and new
staff under the outsourcing company, Career Directions Limited.

d) Outsourcing
i. Kenya Airways had stated that it would outsource labour through Career Directions

Limited. On 31" July 2012, all interns who had been informed that they would be
confirmed with the company on completion of their internship were summoned to a

meeting and forced to sign new contracts with Career Directions, with the threat that
those who did not sign up would lose their internship status.

Some were informed that they would work under KQ while others were informed that
they would work under Jambo Jet having signed agreement forms with Career
Directions Limited.

e) Relationship Between Jambo Jet Limited and Kenya Airways
i. The company's advocate, Obura Mbeche had claimed that Kenya Airways and Jambo

Jet Limited were two distinct corporate entities, but the question that begs, is why
Kenya Airways was using its resources to train Jambo Jet staff.

0 Cruel and lnhuman Practices
i. The exercise of laying off the employees was done hurriedly in a cruel and inhumane

manner. The notice given was very short as the memo was written on l,t August 2012
and the staff were required to clear with KQ by'10'h September 2012. However, due to
the restraining order by the industrial court, the process was delayed.

The airline seemed to be in a hurry to get rid of employees who had been injured in
the course of their duties, and those who were expectant or on maternity leave. The
Company also targeted union officials, shop stewards and other active union members
as a way of silencing the union. Those who had participated in the 2OO9 industrial
action were clear targets in the retrenchment exercise. ln addition, the company had in
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the past sacked some union
within the organization.

officials for having voiced concerns over malpractices

Communications to staff at Kenya Airways including sackings is mostly carried out
through short text messagei. Some staff got their text messages while they were out of
the country on duty, on sick leave or maternity leave. This could have compromised
security for passengers like it happened in Botswana but the management did not have
passengers' security concerns in consideration.

Kenya Airways Expansion Programme
Kenya Airways has embarked on a 10 year strategic plan which began in2O1O. The plan
states that the company would increase the number aircrafts as well as employees.
Indeed, the Airline has already embarked on acquisition of planes in preparation for a
massive fleet expansion that would see it triple its fleet to about .l05 

aircraft in ten years.
The plan thus makes a mockery of the whole retrenchment exercise.

Personal Experiences

Mr. Julius Chacha Mwita - Ex-Flight Attendant informed the Committee the following:-
On 4th May, 2O1O while preparing to fly to N'doula on flight KQ.578, he suffered a
back injury just before departure. Captain V. Watuku who was scheduled to fly the
aircraft called for a doctor who attended to him. He was later taken to Aga Khan
Hospital in an Ambulance where he was admitted for three days. He was discharged on
6th May 2010 and put on physiotherapy for about eleven sessions after which he was
cleared to resume work. The back pain persisted and he kept visiting the JKIA clinic,
until around May 2011, when the pain disappeared. On 8'h July 2012, the pain
reappeared and he was given a three-day sick-off and when he was scheduled to report
back to work on llth July 2012, the back pain deteriorated and was referred to prof. L.
N. Cakuu of Menelik Clinic who sent him to Nairobi MRI Centre for an MRI scan. The
scan indicated that he had degenerated discs and he was given one week sick-off.

He continued with sick off and light duties interchangeably until September 20ll when
he was sent for another MRI scan and the results showed that the status quo remained.
ln late December 20.l'l, he was put on complete sick off indefinitely and his condition
declared a permanent disability. He was advised to undergo surgery but he was not
keen on going through 5ur8ery. Dr. ). Munyi, Head of Medical Services at KQ
requested for a progress report which was given on 4,h )uly 2012 and it recommended
that he continues with medications and only carries out light duties and later be retired
early on medical grounds. The KQ doctor, Dr. J. Munyi referred him to a different
doctor who gave the same diagnosis.

8)

h)

2. Ms. Violet
following:-

il

Kiguhi an Ex-Customer Service 6round informed the Committee the

5he believed she was terminated because she was expectant. 5he received a text
messaSe irom the flight controlier asking her to attend a staff rationalization meeting
on 4th September 2012 where the staff present were informed that they had been
rendered redundant and that their services were no longer required by Kenya Airways.
However. most of the colleagues who were also expectant and who too were declared
redundant were either at home or in hospitals and therefore did not attend the
meeting.
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3. Mr. Kennedy Wekesa an Ex-Flight Attendant informed the Committee that:-
He was declared redundant on the 4th September 2012. He took his sick daughter to
the JKIA clinic thereafter but could not be attended to as the airline piomptly

, discontinued the medical cover services to those who had been laid off.

4. Ms. Lilian Achieng Asewe an Ex-Flight Attendant informed the Committee that:-
i. She worked as a cabin crew but when she became expectant, she got deployed to the

Pride Centre. ln the course of her work, some managers would ask her why she
decided to become pregnant. 5he felt that this was an intimidating question that
seemed to suggest that if one works for KQ, then they should not get pregnant.

ii. Unfortunately, she got preterm labour in July 2012 and lost her baby. After the loss,
she stayed at home for three weeks before resuming duty. Upon her return, she was
informed by the manager that she was required to explain why she exceeded her thirty
days annual leave by seven days. The annual leave days were the days that she was in
hospital and the days she took to recover after the loss of her baby. She was asked to
pay for the seven days and she advised that they be recovered from her salary.

iii. She received a text message asking her to attend a meeting where the Director of
Operations informed those present about retrenchment programme and informed
them that there would be three categories: those who would be retained: redeployed;
and retrenched. Finally, she received a letter informing her she was one of the
employees declared redundant.

5. Captain Waweru Patrick Mwangi informed the Committee the following:-
i. He had worked for the airline for seventeen years and was grounded for unearthing a

corruption scandal !nvolving employment of pilots.

ii. The Committee noted that he was not among the petitioners who had signed the' petition under consideration and further that his case was different from the matter
before the Committee. The Committee therefore advised him to prepare a summary of
his submission for presentation to the Committee at a later meeting.

:J.r EVIDENCE BY THE AVIATION AND ALLTED WORKERS UNTON - KENYA (AAWU-K)
40 The following Members of the Aviation and Allied Workers Union-Kenya (AAWU-K)

appeared before the Committee on 24rh September 2012.
I

l

:--:-

.::

::,

,:j-l

::

l

i. Ms. Perpetua Mponjiwa
ii. Mr. Jackson Akenga

iii. Ms. Ruth Kioko
iv. Ms. Judith Rweria

v. Mr. Samwel Abilah
vi. Mr. Julius Chacha Mwita

Chairperson

Branch Secretary

Cabin Crew Branch Treasurer
Cabin Crew Branch Committee Member
Cabin Crew Deputy Branch Secretary

Cabin Crew Branch Executive Committee

They informed the Committee as follows:-

The AAWU-K has had a valid recognition agreement with KQ since 2006. The AAWU-
K got into a Collective Bargaining Agreement (CBA) with KQ for the period 2O1O-2O12.
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The agreement clearly outlines issues that are subject to consultations and negotiations,

which includes terms and conditions of service. However, the CBA also contained

clauses that were pending negotiations and conclusion, among them redundancy and

foreign contract staff.

l(enya Airways clearly violated the recognition agreement by embarking on the
redundancy exercise without consultations with the union, and in contempt of the fact

that redundancy was one of the issues that were pending conclusion in the CBA.

KQ had also been issuing warning letters to workers erratically. On two occasions,

some ten and another thirty-two cabin crew were sacked at a go and interns employed

through Career Directions Limited thereafter to replace them.

The relationship between the AAWU-K and KQ has been unfriendly. The Union cannot

even negotiate with the Croup CEO or the Human R.esource Manager ciirectly.

The AAWU-K was shocked, when they got information that KQ had given workers ten

days notice to make the life changing decisions, whether or not to voluntarily retire

early. KQ did not follow section 40 of the Employment Act,2OO7 that states;

'4O. (/) An employer shall not terminate a contract of service on account of
redundancy unless the employer complies with the following conditions-

a) where the emp/oyee is a member of a trade union, the employer notifies the
union to which the employee is a member and the labour officer in charge of the
area where the employee is employed of the reasont for, and the extent of, the
intended redundancy not less than a month prior to the date of the intended date
of termination on account of redundancy;

b) where an employee is not a member of a trade union, the employer notifies the
employee personally in writing and the labour officer:

c) the employer has, in the selection of employeet to be declared redundant had
due regard to seniority in time and to the skill, ability and reliability of each

employee of the particular class of employees affected by the redundancy;

d) where there is in existence a collective agreement between an employer and a
trade union setting out terminal benefits payable upon redundancy; the employer
has not placed the employee at a disadvantage for being or not being a member
of the trade union;

e) the employer has where leave is due to an employee who is declared redundant,
paia off the leave in cash;

f) the employer has paid an employee declared redundant not less than one month'
notice or one month's waget in lieu of notice: and
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g) the employer has paid to an emp/oyee declared redundant teverance pay at the
rate of not less than fifteen days pay for each completed year of service.

2) Subsection (l) shall not apply where an employee's services are terminated on
account of insolvency at defined in Part Vttt in which case that Part shall be
applicable.

3) The Minister may make rules requiring an employer employing a certain minimum
number of employeet or any group of employers to insure their employees against
the risk of redundancy through an unemployment insurance scheme operated either
under an established national insurance scheme established under written law or by
any firm underwriting insurance business to be approved by the Minister.'

v. The AAWU-K expected communication from KQ giving notification on the redundancy
and the laying-off of staff but the employees were not given any such notice, neither
was the labour officer, which is a requirement in section 40 (l)(b) of the Employment
Acl, 2007. Some of the employees declared redundant were not members of the
AAWU-K.

vi. The AAWU-K instituted proceedings before the lndustrial court and an order restraining
KQ from continuing with the redundancy exercise was issued. The Judge however lifted
the order after fourteen days after which the company went ahead with the exercise.

a) Criteria for Retrenchment
i. Kenya Airways did not use any procedure whatsoever in declaring the workers

redundant. The AAWU-K would have expected the company to probably use Last ln
First Out (LIFO) or First ln First Out (FIFO). Before industrial court issued an order to
put on hold the retrenchment, KQ had informed its employees that they would
undergo aptitude/psychometric tests with a view to identifying those to be laid off. The
company began the tests, and had covered about 5 percent of the entire workforce.
When the order was lifted, the company never concluded the exercise, and went ahead
to lay off even those who had not gone through the tests. Most of the letters sent out
to the employees stated that they had volunteered to retire early, which was not the
case.

il. It was apparent that there was discrimination and victimization in the redundancy
exercise. All the female employees who had been on maternity leave in the last one
year, and those who were expectant, were targeted. One employee had a premature
birth as a result while others developed complications. There were cases of employees
who were sick in hospitals but were summoned through text messages to receive their
redundancy letters.

The company cited productivity as the reason why they targeted these particular female
employees, which suggested that the company was stating that maternity leave was a
basis for declaring one unproductive.
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Others who were targeted included union officials, as well as those who had

participated in the 2OO9 strike and those who had been unwell including work-related
injuries. All shop stewards were victimized for being members of the union. For

instance, Ms. Ruth Kioko, an AAWU-K official was retrenched on 14'hSeptember 2012
after the redundancy exercise had been closed officially.

The company targeted AAWU-K officials, shop stewards and other active union
members as a way of silencing the union. lt is instrumental to note that the company
sacked union officials for having voiced malpractices within the organization. Some of
the Union Officials got their redundancy letters at night.

Those who had participated in the 2OO9 industrial action by the union were also

obvious targets in the redundancy exercise.

Whereas the company attempts to blame employee costs for the redundancy exercise,

it was still creating new senior manaSement positions and recruiting to fill them. For

instance, the position of Marketing Director, which did not previously exist within the

company's structure, was created and the appointment made on 3,l" August 2012.

b) Kenya Airways Wage Bill
i. The airline blamed the rising waSe bill for the redundancy exercise. lt had publicly

quoted in the media that its wage bill was Kshs. 13.4 billion. However. statistics

obtained from the Kenya Bureau of Statistics, and filed with the Ministry of Labour
after registration of the CBA showed that the company quoted a real wage bill of
approximately Ksh.8.4 billion instead which begs the question, why the disparity in the
figu res.

The 3,800 unionisable employees of the airline account for approximately 24 percent
of the waSe bill. The rest of the wage bill, approximately 76 percent is taken up by

approximately 1,000 managers and pilots. Best practice would dictate that any cost

cutting or redundancy should have targeted the cadre of staff who take up the bulk of
the wage bill.

lnstead, the company increased pay for its top executives by 24 percent while it was
claiming publicly that its wage bill was becoming unsustainable. The Company should
have at least considered having these executives take a pay cut. It could also have
considered reorganizing and restructuring the company to bring down other operating
costs before targeting the low cadre employees who earn the least. The practice
worldwide is that the top management usually takes the lead by taking a pay cut and
these trickles down to the lowest paid employee. These fundamental options were
never explored by the company.

Out of the 600 employees who were retrenched only ten managers volunteered for
early retirement.

IV
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KQ was carrying out the redundancy exercise, but at the same time recruiting for the
same positions. On 21't September 2012, the company placed advertisements in the
local dailies seeking to recruit for certain positions, some of these positions were
ironically being held by the staff declared redundant.

c) Cruel and lnhuman Practices
i. The exercise was designed to humiliate the affected staff. The female employees who

had been on maternity leave prior to the exercise and those who were expectant were
deemed unproductive hence retrenched.

There were cases of expectant employees who were due in a week's time, had booked
hospital beds through the company's medical cover only to receive text messages

summoning them to a compulsory meeting where they were served with redundancy
letters. Some of them got so traumatized, with one of them Ms. Ann Kananda, getting
a pre-term delivery as a result of the trauma.

The company promptly discontinued the medical cover for the affected staff hence
hospitals declined to honour the maternity bookings for these ladies at the very late
stages of their pregnancies.

The company also targeted couples, retrenching them, with no consideration given for
how their young families would be affected.

t. il ln mid 2O1O-2O11, as a result of the company policy at the time of reducing manpower
levels, and denying staff leave hence accumulating fatigue, many employees, especially
those working as cabin crew developed back/spinal injuries, and were advised by
medical practitioners to perform light duties while they recovered. They were being
treated under the company medical cover since they had suffered the injuries in the line
of duty.

I

These employees were all declared redundant and their medical covers withdrawn
immediately. The company therefore used the retrenchment exercise to run away from
its obligation to compensate the concerned staff.

ill For some of the affected staff, the company in the letters it sent to them alleged that
they had volunteered for the retrenchment exercise which was misleading. The
company dismissed it as a typo, which was unbelievable for such an error to occur on
so many personal letters. Attempts by the affected staff to meet the management were
unsuccessful.

d) Foreign Employees

i. Foreign nationals employed in KQ, and working locally are mostly Cabin Crew, whose

skill is abundantly available locally, since the minimum qualification is Kenya Certificate
Secondary of Education (KCSE) mean grade C Plain.
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The foreign nationals were from Thailand, Cameroon, Chana, and in the last two

months, the company interviewed Rwandese and lndians with a view to employing

from these countries. The process of employing the newly interviewed foreigners had

been put on hold pending conclusion of the redundancy exercise after which they

would be taken in.

The justification given for employment of foreigners as Cabin Crew was culture and

enhanced service, but a comparison with Ethiopian Airlines, British Airways, KLM' Air

France. and 5outh African Airways clearly showed that these established carriers do not

employ foreigners to these positions. Emirates and Qatar Airways employ foreigners

since they have a shortage of their own citizens who can perform these jobs.

The terms of employment of locals were inferior and discriminatory compared with

those of foreign staff. The foreign staff are trained for free by the airiine at the Pricie

Centre, and guaranteed employment with the airline thereafter, at a basic salary of

around Kshs. lO0,O0O. Besides, the airline also pays for their work permits which cost

approximately Kshs.5O0,O00 per permit but many of them do not have permits' which

is a legal requirement. They hold operating licenses issued by the Kenya Civil Aviation

Authority are usually accommodated at the 5tanley Hotel, Nairobi during their two

months training period at the airline's cost'

On the contrary, Kenyans also train at the Pride Centre but after paying fees amounting

to USD 2,600 (Kshr. 221.OOO). Even after the training, they are not guaranteed

ernployment, and upon recruitment, they earn a consolidated salary of approximately

Kshs. 45,000.

lf indeed the justification of the redundancy exercise was high labour costs' then the

first employees that the company ought to have considered laying off ought to have

been the foreign emPloYees.

Outsourcing
Kenya Airways had embarked on outsourcing all its non-core functions to certain

companies. Some of them include; Career Directions Limited, lnsight Management Ltd,

Budget, Signature 5afaris, KQ Holiday Homes, and Amicabre. However, the

outsourcing model adopted by the company had raised many questions on the real

motive behind it.

ln the case of Career Directions Limited, all interns who had been on internship

programme with the airline as Customer Service Agents and Cabin Crew for close to

nine (g) months, and who had been informed that upon completion of their internship

they would be confirmed within the company, were summoned to a meeting on July

31,2012, and forced to sign new contracts with Career Directions Limited with the

threat that if they did not sign they would lose their internship status.

e)

il

Page 32 of 57



They would earn a consolidated salary of Kshs. 45,OOO. They never applied for these
jobs neither did they attend any interview with Career Directions Limited which begs
the questions, who forwarded their personal details to this Company, and who
negotiated their contracts. On the following day, 1 August, 2012, KQ announced the
staff rationalization exercise and among the employees who were rendered redundant,
2OO were Cabin Crew.

Career Directions Limited was hitherto unknown and had no track record in managing
or outsourcing for any airline. Competitive procurement procedures were not followed
in awarding it the tender. The company also acts as a holding company for other
entities awarded tenders to supply transport and other services. The union believes that
these entities were formed by company executives using proxies to transact business
with the company raising the issues of conflict of interest. Career Directions is registered
under the Company's Act under the Directorship of Ms. Lucy Mmari.

iii. ln the outsourcing process that saw drivers laid off, Budget Company took over the
provision of transport at Kenya Airways. The spouse to the Croup CEO was a Member
of the Board of Directors at Budget.

g) Relationship between Jambo Jet Limited and Kenya Airways
i. ln a letter written to the AAwu-K by a law firm representing Ke, obura Mbeche & 

'

Company Advocates, the company stated that Jambo Jet Limited was a separate entity
from Kenya Airways. But the public had been constantly told by the KQ management
that Jambo Jet would be a subsidiary of Kenya Airways raising the questions, why there
was such a contradiction and why details of shareholding and directorship of this
company were mired in secrecy.

h) Kenya Airways Expansion
i. The company had embarked on acquisition of planes in preparation for a massive fleet

expansion that would see its fleet triple to about 105 aircraft in ten years, under the
Project Mawingu. This plan clearly shows that the company will need to employ more,
and makes a mockery of the whole retrenchment exercise.

ii. Viewed in the backdrop of the increased hiring of foreign staff, and new staff under an
outsourcinS company, it is clear that there was an ulterior motive behind the
retrenchment exercise. Additionally, the company had through a memo dated 3,d

August 2011 to the staff assured them that there was no retrenchment envisaged in its
business plan, only to surprise them in August 2012.

i) Mismanagement
i. The union is of the considered view that incompetence within the management was the

real reason behind the company's poor performance. The company under the same
leadership had carried out several retrenchment exercises in the past yet it is still in the
sad state of affairs. This clearly shows that wage bills were not the issue, but rather poor
management.
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Acquisition of aircrafts, in particular the Embraer is

companies such as Amboseli Ltd and Samburu Ltd

mired in irregular deals under
The airline had not declared

ill

5amburu and Amboseli with the Capital Markets Authority neither were they registered
in Kenya.

Some of the acquired aircrafts purported to be new were in actual sense refurbished
and which were previously in service elsewhere and were sold to Kenya Airways as
new' For example' a recently acquired aircraft purported to be new was actually
previously operated by Hong Kong Express under Serial No. lTOOO]ll currently owned
by Kenya Airways under registration 5Y-KYK. The aircraft which was defective was
taken back to the manufacturer, refurbished and later sold to Kenya Airways as new. lt
was initially registered as B-KXC-Hong Kong Express.

lrregular outsourcing practices within the company had been a major avenue for loss of
funds.

Promotions and employment based on ethnicity and corruption especially in the hiring
of pilots is prevalent within the company. The Croup CEO had acknowledged this in a

IV

memo to the staff but
managers.

unsurprisingly no action has been taken on the responsible

v. Sexual harassment was endemic, with managers openly soliciting favours in exchange
for promotions and employmqnt, and those who fail to comply are targeted for sham
disciplinary proceedings, dismissals and retrenchments.

vi' Despite the poor management in the company, no single manager had taken
responsibility and this had led to a senre of impunity within the organization by the
management. Other stakeholders within the company such as the Kenya Airline pilots
Association (KALPA) had publicly voiced their concerns on the manner in which the
company was being managed.

)) Severance Package
i' A further testament of dishonesty on the part of the management could be noticed in

the recent media statements attributable to the Croup Managing and CEO to the effect
that the least paid employee declared redundant received a severance package of Kshs.
2 million. However, the reality was that were employees whom after serving for close
to 12 years would be paid less than Kshs. 200,000. ln comparison, other companies
that have carried out retrenchments had superior packages that saw very many
employees opting to voluntarily retire early.

k) Cost Cutting Measures
i. AAWU-K proposed that KQ could cut cost through the reduction of the administrative

and management wage bill and procurement.

The AAWU was not questioning the redundancy exercise but its concern was to ensure that
the process was carried out in accordance with the law.

41
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EVIDENCE BY THE PERMAN ENT SECR.ETAR.Y. MINISTRY OF TRANSPORT

42 The Permanent Secretary, Ministry of Transport, Dr. Eng. Cyrus Njiru, CB5 appeared
before the Committee on 24th September 2012 and adduced evidence as follows:- That;

ilt

tv.

Kenya largely has a market economy and Kenya Airways is a privately owned company
listed in the Nairobi Securities Exchange. The shareholders elect Members of the Board
of Directors, who in turn have in place, a management team.

The Ministry of Transport's role was to formulate policies for the air transport sector to
among other things ensure competition, a level playing field, minimize of cost of doing
business, and ensure a safe and secure the airspace.

The airline had played a major role in the growth and development of the Country's
economy. The airline currently operates on a total of 58 destinations.

Just like many other international airlines globally, the airline was facing major
challenges, among them, escalating operating costs arising from high global fuel prices
and wage bill. Similarly, many of these airlines have implemented restructuring
interventions to be able to cope.

He sits in the Board of Directors, both in his capacity as Permanent Secretary, Ministry
of Transport as well in his private capacity. The Ministry of Finance was in a better
position to provide the airline's shareholding structure as well as other related
information.

43 The Permanent Secretary was however not candid in responding to the queries regarding
his roles in the Board in his two capacities. He was also not candid regarding whether the
decision to carry out the redundancy exercise was made by the Board.

EVIDENCE BY THE MIN ISTER FOR TRANSPORT

43 The Minister for Transport, the Hon. Amos Kimunya, EGH, M.P appeared before the
Committee on 2nd October 2012. He was accompanied by the Permanent Secretary, Dr. Eng
Cyrus Njiru, CBS. He adduced evidence as follows:- That;

The matter under consideration by the Committee was a labour issue, which then
should be handled by the Ministry of Labour.

The Ministry of Transport oversees the Kenya Airports and Kenya Civil Aviation
Authorities. ln this regard, it also oversees aviation matters including ensuring safety in
the sky, land and further creates an enabling environment to enable safe takeoff and
landing.

Kenya Airways is a publiclrT listed company and the Permanent Secretary, Treasury
oversees interplay with the Capital Markets Authority which in turn oversees interplay
with stakeholders.
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There were three government representatives in the Kenya Airways Board; two

representatives of Lr-u and rest *ere public's representatives' .The 
Ministry of

Transport is ,ep,esented by the Permanent i111:il: *"*ever' by the Ministrv sitting

in the board, this does not in any way compromise the rore of regurator of aviation

matters, Kenya Civil Aviation Authority'

The Ministry and Kenya Airways relate purely on an arm's length basis and the Ministry

cannot direct KO ;; any other airline on their internal operations'

rn the suit fired by the Aviation and Ailied workers Union in the rndustriar court, the

Ministry of Transport is named as the second respondent' others were the Ministry of

Labour and the Attorney ceneral. The Ministry thus planned to seek advice from the

AttorneyCeneralonhowtorespondsincethematterwasalabourone'

KQ is Kenya's national carrier and thus the Ministry of Transport has a responsibility of

ensuring its success as an anchor ui'iint around which Kenya's aviation industry Srows'

Expansion of KQ means more jobs for Kenyans' not only within the aviaticn' but also

,n ,f-.ru hospitality industry and other related sectors'

The operating environment for airlines globally had been very difficult' For instance'

Virgin Atlantic und orh",. airlines from So-uth Africa which were operating in Kenya had

since ceased their operations M;; other airlines.have closed down including the

Nigerian Airlines. oti-rer key airlines'in-lndia were also about to close shop' Thus' any

discerning airline has to rationalize-unJ 'u't"cture 
all its aspects in order to survive'

other Airlines besides Kenya Airways are also outsourcing services to cut down on costs'

others have come up with ways of cooperation u*otlg't themselves for example in

provision of ground services in each other's hubs to cui down on cost and be more

efficient.

The staff rationalization exercise by Kenya Airways was being carried out in the best

interest of the company and the ;;';i'y: lt would enable the airline to operate in all

the African countries and ensure that all African countries interconnect to other

continents through Kenya. Thus, the rationalization proSramme was not targeting staff

only but urro oir,",. aspects including procuremeni or" fuel and spare parts for the

aircrafts'TheMinistryofTransportsuPPortseveryaspectoftheprosramme.

Kenya Airways should aPpear before the Committee to provide the actual numbers of

the emproy.., i".tured'redundant. provided that the redundancy exercise was carried

out within the raw and the CBA, then the Ministry of rransport supports it and as far as

theMinistrywasconcernedtheexercisewascarriedoutwithinthelaw'

The information with Ministry of Transport on the. Embraers procured by KQ was that

theywerenew.TheEmbraercon.,punvwas.launchingthegoorhaircraftinits
manufacturing plant and in fu.t' tf'ty 6ua in'ittd the fenyi media to confirm that the

KQ.s Embl.uut.,,*"," new. Procuring of the aircrafts through companies in Cayman

lslands was an arrangement between"the manufacturer and the management'

The Ministry of Labour had given comfort to the Ministry of Transport that the

redundancy exercise was within the labour la-s unJ was carried out in accordance with

x

lx.

xl
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the laws. The Ministry of Labour was consulted on the issue all along the way. The

severance terms were also in accordance with the CBA.

The Kenya Airways Board meets on a quarterly basis and their broad objective is to
maximize the shareholders interests as opposed to micromanaging the company.
Outsourcing of Career Directions Ltd was purely a management issue and not a Board
issue. The Ministry of Transport wouldn't wish to micro manaSe Kenya Airways or any

other entity.

Jambo Jet Company is 'l0O percent owned by KQ and its directorship therefore is that
of Kenya Airways. The rationale for having Jambo Jet was to have a low cost carrier to
compete at par with other low cost carriers.
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EVIDENCE BY MINISTER FOR LAB or.,R.

44 The Assistant Minister for Labour, the Hon. Sospeter Ojaamong, M.P appeared before the
Committee on 2"d October 2012. He was accompanied by the Permanent Secretary, Mrs.

Beatrice Kituyi, CBS; the Deputy Labour Commissioner, Mr. J. A. Yidah; and Deputy Chief
lndustrial Relations Officer, Mr. P.N. Macharia.

The Assistant Minister adduced evidence as follows:-

As a Ministry of Labour, they should be able to protect the available jobs in the
Country. Regarding redundancy, the Kenya Constitution Article 41 protects all

employees by stating that,

"41(l) Every perton has a right to fair labour practices
(2) Every Worker has the right -

a) To fair remuneration:

b) To reasonable working conditions:

c) To form, join or participate in the activities and programmet of a trade union;
and

d) To go on strike.

(3) Every employer has the right -
a) To form and join an employers organisation; and

b) To participate in the activities and programmet of an employers organisation.

(4) Every trade union and very employers' organisation has the right-
a) To determine its own administration, programmet and activities;

b) To organize; and

c) To form and join a federation.

(5) Every trade union, employers' organitation and employer has the right to engage in
co I lecti ve ba rga i n i ng. "
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45 The Permanent Secretary adduced evidence as follows:-

a) Notice of the lntended RedundancY

According to the communication sent to the Ministry of Labour by Kenya Airways, the

Company issued a 30 days' notice, starting I't to 3l't August 2012 in accordance to

section 41 of the Employment Act' 2007'

ln the notice however, the employees of Kenya Airways were required to make an

option to decide whether to opt for an early retirement within a period of ten days'

Voluntary Early Retirement is not governed by any laws. However, according to Article

4'l any notice for any separation should be 30 days'

Equivalent practice is that other companies give notices that are much longer than what

Kenya Airways issued.

Consultations with the Union on the lntencjeci Reciunciancy

The issue raised by the Aviation Allied workers Union is that the clause on redundancy

had not been concluded in the collective Bargaining Agreement between the Union

and Kenya Airways. Therefore, the Ministry of Labour fell back on the existing clause

on the Employment Act of the one month notice'

According to Kenya Airways, consultations between the Aviation and Allied Workers

Union and Kenya Airwayr were hampered because there were two factions in the

Union, thus no consultations were carried out'

The Manner in which the Retrenchment was carried out
The Aviation Allied workers Union had raised an issue with the way the redundancy

exercise was carried out. The Ministry of Labour established that there was no

separation training given to the employees in regard to their redundancy' Kenya

Airways carried or1 tn" exercise hurriedly and even the employees who did not opt for

voluntary early retirement were sent on retrenchment.

The issue of social dialogue is critical in ensuring that a redundancy exercise is carried

out in a humane way. Firther, the communication to affected employees through text

messages while on maternity leave, sick leave or out of station was inhurnan' cruel and

barbaric.

The Ministry of Labour was not involved nor consulted in the exercise from day one all

along the way. The Ministry only received the letter dated ln August 2Ol2 that was

giving the one month notice to the employees regarding the staff rationalisation

exerci se.

When the matter became of national interest, the Ministry of Labour was directed by

the Office of the Prime Minister to carry out an inquiry into the exercise and submit a

report to the office. The Ministry was in the process of finalizing the report and a copy

of the same would be availed to the Committee'

ll

b)

c)

IV
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d) Outsourcing
The concern over outsourcing of staff would arise if the terms offered to employees
were inferior. The report under preparation would also comprehensively address the
issue of outsourcing.

Way Forward
The notification received by the Ministry of Labour had a confirmation that the exercise
would be carried out in accordance with the labour laws and CBA where applicable.
When the exercise was carried out, that is when the Ministry realized that the labour
laws were not complied with. Ordinarily, in such matters, the role of the Ministry
would be to mediate. ln this particular case, the union opted to institute proceedings
before the lndustrial court. The Ministry thus resolved to let the Court handle the
matter until it became a national issue that also required the Ministry's intervention.

The Ministry of Labour had proposed to Kenya Airways that they consider other
options such as holding a social dialogue but the company declined. The Ministry still
holds the same view, that the parties should consider holding social
d ia I ogu e/negotiations.

L

e)

EVI DENC E BY-]-H E CAPITAL MARKETS AUTHORITY (CMA)

46 The Committee met with the Ag. Chief Executive Officer, Capital Markets Authority (CMA),
Mr. Paul Muthaura on 3'd October 2012. He was accompanied by the Director, Market- 
Operations, Mr. Wycliffe M. Shamiah; and Financial Analyst, Mr. Richard Muigai. The Ag.
Chief Executive Office adduced evidence as follows;

a) Overview of the Mandate of the Authority
The Capital Markets Authority (CMA) was set up in .l989 

as a statutory agency under
the Capital Markets Act Cap 485A. lt is charged with the prime responsibility of both
regulating and developing orderly, fair and efficient capital markets in Kenya with the
view to promoting market integrity and investor confidence.

The regulatory functions of the Authority as provided by the Act and the regulations
include: licensing and supervising all the capital markets intermediaries; ensuring
compliance with the legal and regulatory framework by all market participants:
regulating public offers of securities, such as equities and bonds and the issuance of
other capital market products such as collective investment schemes; promoting market
to respond to market development through research on new products and services:
reviewing the legal framework to respond to market dynamics; promoting investor
education and public awareness; and protecting investors' interest.

ilr Kenya Airways is listed on the Nairobi Security Exchange thus it falls under the
oversight of the CMA. lt is listed under the commercial and services sector in the main
investment market segment. The level of the oversight on Kenya Airways by CMA is to
ensure that there is proper disclosure and that the company complies with the
minimum requirements of the listed companies.

A listed company is not a licensee of the Authority and its internal operations are not
under the direct supervision of the Authority. Operations of listed company are
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supervised by its board of directors, shareholders in general meetings and first line

supervisor, if anY.

Therefore, under the legal and regulatory framework' the supervision of listed

companies by the Authoriiy is limited to supervision of any public offer of securities by

these companies, the disclosure obligations and corporate governance practices of the

companies and the trading of their securities on approved exchanges' The Authority

reserves the power to intervene into the affairs of a listed company if the interests of

investors are not protected and thus it may intervene under its own motion or at the

request of any person pursuant to section 11(3) (w) of the Capital Markets Act'

Disclosures cover many scopes and in the continuous oversight by the Authority to date'

Kenya Airways has been fully compliant'

cMA depends on the information that is disclosed and if specific issues don't meet the

threshold, then listed company is not obligated to disclose' ln the scope of the

involvement with the listed company, the Aulhority is obliged to ensure that there is

adequate information to ensure that shareholders are in a position to decide whether

to invest or not invest in that particularcomPany but not to micromanaSe' -

companies are obliged to disclose subsidiary companies and are also required to seek

shareholder consent'

A significant labour dispute is defined as material information under the Regulation 2 of

the Public offer and Listing Regulations and the obligation of a listed company is only

todisclosethesametothepublicwithintwentyfourhours.

As at 31,' Augus I 2012, the covernment of Kenya through the Permanent Secretary'

Ministry of Finance owns 29.8 percent, KLM owns 26'73 percent while the rest of the

shareholders own 43.47 Percent'

Jumbo Jet Limited is one of Kenya Airways subsidiaries. The varue of business carried

out through Jambo Jet rerative to totar croup business over the rast 5 years is nil. The

cornpany was incorporated and acquired in 2ooo and has been dormant since April

2004.

KenyaAirwayshadexplainedthatthetwoentities,AmboseliLimitedandSamburu
Limited registered in Caymans rsrand are speciar purpose Vehicles (sPVs) established for

purposes of the financing lease arrangements entered into by airline with regard to the

new aircrarts u.ing acqulred by Ke. The arrangement invorves the airline repaying the

loans borrowed to purchase aircrafis from the manufacturer and operating the aircrafts

in a similar way to the operating lease arranSement but where the airline takes titles to

the aircrafts once the loan is fulhT paid and it b".or.s the legal owner of the aircrafts'

civen that KQ does not own the SPVs, the services of the SPVs are recoSnized as

professional fees offered and are expensed as such. The Airline has indicated that the

amounts charged were nominal ranging from USD 
,|,000 to 2,000 per year'

VI

vil
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The two entities will be the owners of the Aircrafts for the duration of the finance lease

The companies are owned by a charitable trust and are neither owned by Kenya

Airways nor by the company providing the financing arranSements. The Directors of
these two companies are two lawyers based in Caymans lsland representing the

financiers' interest in the company.

The airline had indicated that the structuring of the lease through the creation of 5PV

was a requirement of the financiers of the transaction and is common in financing of
purchases of large assets such as aircrafts and shipping vessels. From the firm's
perspective, the main reasons for making the loans to the orphan 5PV and having the

aircrafts owned by these entities are to ensure that the transaction is bankruptcy remote

and to enable the financiers have a better security package.

XI ln respect of the acquisitions financed through Amboseli and Samburu, the total value

financed through each subsidiary is NIL for Amboseli and a Kshs. 5.3 billion equivalent
for Samburu as at 3O,h September 2012. This amount represents 6.85 percent of the

total Kenya Airways limited assets. The amount is therefore below the 25 percent

threshold stipulated in the regulations for an issuer to seek shareholders approval
before proceeding.

xll Kenya Airways has outsourced several aspects of its operations ranging from the
provision of computing facilities to cleaning, medical and insurance services. However,
the Authority was not in position to determine whether the ultimate beneficiaries of
the outsourced services were employees or the airline's management.

xilt The Permanent Secretaries, Ministries of Transport and Finance/fransport sit in the

Kenya Airways Board purely as investment partners rather than regulators.

EVIDENCE BY TH E INVESTMENT SECRETARY. MINI OF FINANCE

47 The Committee met with the lnvestment Secretary, Ministry of Finance, Mrs. Esther Koimet

on lOth October 2012.5he was accompanied by Ag. Director of lnvestments, Ms. Beatrice

Cathirwa. The lnvestment Secretary informed the Committee as follows:- That;

The Permanent Secretary and the Alternate Director in the Kenya Airways Board were

out of the country on official duties until 2l" October 2012. The Committee resolved to
give a hearing to the lnvestment Secretary in the absence of the Permanent Secretary

who had been invited to give evidence.

Kenya Airways is a private company following its privatization in 1996 and its

subsequent listing on the Nairobi Securities Exchange. lt is managed by its Board and

Management. As a shareholder in the company, the Government of Kenya exercises its

rights as an investor through the Annual General Meeting as provided for in the

Companies Act.

a) The Ministry's Position Regarding the Retrenchment Exercise at Kenya Airways
As a listed company and given that the C,overnment shareholding is less than 50

percent, Kenya Airways is not a State Corporation and therefore is not under the
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ll

purview of the State Corporations Act, Cap 446 nor is the Company under the direct

control by any Covernment ministry

The affairs of Kenya Airways are exercised as stipulated in the companies Act and

specifically in the

shareholders throu

management whic

Memorandum and Articles of Association of the Company' The

gh the ACM appoint the Board of Directors, which in turn appoints

h engages employees to undertake the day to day affairs of the

ilt

company.

The main objective of a commercial entity like Kenya Airways was to maximize

shareholders'value and returns as well as provide efficient services to its clientele in the

most competitive terms. The management therefore must ensure that the operations of

the Company are efficient and effective, and costs are sustainable'

b) Kenya Airways Economic Status Repoii
As the natlonal carrier, Kenya Airways plays a very significant role in the development

of transport and tourisms sectors in the Country' lt also plays an important role in the

development of Jomo Kenyatta lnternational Airport as a major regional hub for air

transportation.

Kenya Airways is self-sustaining and has not relied on the Exchequer for funding to

finance its operations from the time of its privatization. lt has been declaring and

paying dividends to its shareholders including the Covernment and this constitutes part

of the National Revenue which is appropriated by Parliament for various covernment

spending. Dividends received by Covernment from Kenya Airways' investment in the

last three (3) years were as follows:-

Year Amount in Kshs

I 2009/10 100.862.982.OO

1 2010/2011 100,862,982.00

3 2011/2012 151,294,474.OO

c) Adherence to the Provisions of the Labour Laws

The Ministry of Finance expects Kenya Airways as a responsible legal entity to operate within

the laws of the country and adhere to all the laws it operates under' including the

Employment Act, 2OO7 and Labour Relations Act, 2007. As a national flag carrier, Kenya

Airways is important as it enhances the image of our country, thus, it is expected to adhere to

good Sovernance Practices.

d) Rcle cf the permanent Secretary, Ministry of Finance in the Kenya Airways Board of

Directors

The permanent 5ecretary, Ministry of Finance sits in the Board as a shareholder and his role is

that of an investment partner, to ensure that the company is run efficiently. lf there are any

policy issues, they get communicated to the Covernment'
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e) The Rationale of the Retrenchment Exercise

The lnvestment Secretary was not in a position to comment on the rationale for the
retrenchment as she does not sit on the Board. However, she would confirm whether the
retrenchment was approved by the Board from their minutes and revert back to the
Committee.

EVIDENCE BY THE KENYA AIRWAYS TEAM

48 The Committee met with the Kenya Airways 6roup Chairperson of the Board of Directors,
Mr. Evanson Mwaniki; and Managing Director and CEO, Dr. Titus Naikuni on llth October
2012. They were accompanied by Croup Human Resource Director, Mr. Albert Mwenda
and Legal Advisor, Mr. Kiragu Kimani.

The Chairman of the Board informed the Committee as follows; That:-

i. Kenya Airways would wish to correct the erroneous impression given by the members
of the fourth estate that the management of Kenya Airways had refused to appear
before the Committee.

ii. The management of Kenya Airways appreciates the role played by the Committee and
also appreciates that Kenya Airways is a national entity that plays a key economic role
and the issues raised by petitioneri were pertinent.

iii. He had the letter inviting Board members to a meeting with the Committee on l6th
October 2012. Regrettably, some of the Directors were out of the country, thus it was
not possible for them to appear on the date indicated. He was therefore grateful that
the Committee has given an alternative date on l8'h October 2012 for the meeting as

per the Board's request.
iv. The company belongs to the 74,000 shareholders who have elected the Board of

Directors with specific mandate amonS them to set policies and supervise the
management and to ensure that the policies were in best interest of the shareholders
and to also ensure long term sustainability of the business.

v. The Board was very much involved company's decision making including in matters of
investments, organizational structure and budget among others. This included the critical
issue of retrenchment under consideration.

vi. The Board has a very huge mandate to ensure that the airline, which is a national carrier,
performs it duties efficiently, effectively and meets the expectations of the Kenyan Public
considering the airline is 55 percent owned by Kenyans.

The 6roup Managing Director and CEO informed the Committee the following:-

The Petitioners had also instituted proceedings before the lndustrial Court in the Case
betWeen the Aviation and Allied Workers Union (K) versus Kenya Airways Limited;
Minister for Transport; Minister for Labour; and the Attorney Ceneral. The matter was due
for mention the following day on l2'h October 2012. Therefore, the Kenya Airways Team
wasl of the view that disiussing the issues raised in the petition would of necessity mean
discussing the matters before the lndustrial Court, which would be "prejudicial".

I

--: -,

,-:'
i.l
ir ,]

;:'r I

: :-'1

r-i
Page 43 of 57



The Chairman of the Board requested that the Management of Kenya Airways be given more

time to consult over the issue and revert back to the Committee.

IDENCE B THE CENT RCAN TI NOF E UNIO

+g The Committee met with the Deputy Secretary

Unions-Kenya (COTU), Mr. Ceorge Muchai on l6r
General of Central Organization of Trade
h October 2012. He was accompanied by:-

t.

ii.
iii
iv

vi

Mr
Mr
Mr
Mr
Mr
Mr

Rajab W. Mwondi
Musamia Wafula
Ernest Nadome
lsaiah Kubai
Albert Njeru
Bonnie Nicholas Barasa -

Board Member/Chairman Ceneral, COTU

Board Member, COTU
Board Member, COTU
Board Member, COTU
Board Member, COTU

Ceneral 5ecretary, Aviation and Allied

Union (AAWU)
Workers

,O The Deputy Secretary Ceneral adduced evidence as follows:-

i. COTU is an umbrella body of trade unions in the country and thus does not deal directly

with the employees. COTU relies heavily on its affiliates and in regard to the matter under

consideration: the affiliate was the Aviation Allied and Workers Union (AAWU-K).

ii. COTU understands matter before the Committee to be about redundancy. As defined in

Section 40 of the Employment Act.40. (1) An employer shall not terminate a contract of

service on account of redundancy unless the employer complies with the following

conditions -

a) where the employee is a member of a trade union, the employer notifies the union to

which the emp/oyee is a member and the labour officer in charge of the area where the

employee is employed of the reasont for, and the extent of, the intended redundancy not

/ess than a mon,th prior to the date of the intended date of termination on account of
redundancY,;

(b) where an employee is not a member of a trade union, the employer notifies the

employee personally in writing and the labour officer;

k) the employer has, in the selection of employees to be declared redundant had due

regard to seniority in time and to the skill, ability and reliability of each employee of the

particular class of employees affected by the redundancy;

(d) where there is in existence a collective agreement between an employer and a

trade union setting out terminal benefits payable uPon redundancy, the employer has not

placed the emplo-yee at a disadvantage for being or not being a member of the trade

union:

(e) the employer has where leave is due to an employee who is declared redundant ,

paid off the leave in cash;

(f) the employer has paid an employee declared redundant not less than one month's

notice or one month't wages in lieu of notice; and
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(9 the employer has paid to an employee declared redundant teverance pay at the
rate of not less than fifteen days pay for each completed year of service.

(2) Subsection (l) shall not apply where an employee't servicet are terminated on
account of insolvency at defined in Part Vltl in which case that Part shall be applicable.

(3) The Minister may make rules requiring an employer employing a certain minimum
number of employeet or any group of employers to insure their employees against the risk
of redundancy through an unemployment inturance scheme operated either under an
established national insurance scheme established under written law or by any firm
underwriting insurance business to be approved by the Minister.

Kenya Airways failed to notify the employees, the union to which the employees were
members and the area labour officer of the intended redundancy. The notification that was
given did not conform to the law. The District Labour Officer was just copied the letter
that was sent to the Permanent Secretary, Ministry of Labour so it was not possible to
make any intervention.

The management of Kenya Airways first issued a notice dated 4th September 2012. to all its
employees informing them that they had been declared redundant, two days after on the
6th of September, it issued another memo referring to a retrenchment programme, yet the
two, redundancy and retrenchment are different.

The union did not have an enSaSement with Kenya Airways over the redundancy.
Sometime in August 2012, the management had invited the Union to discuss the
rationalization exercise but the negotiations were never completed.

VI Kenya Airways did not abide to Clause 49 of the Collective Bargaining Agreement which
states that;

Redundancy
(a) This shall be as defined in the current Employment Act, 2OO7 and as may be

amended from time to time.

(b) An employee declared redundant shall receive three (3) months notice or three
(3) months' salary in lieu.

(c) An employee who has been declared redundant and given notice shall be
permitted to leave before the expiry of the notice period if he/she wishes.
However, helshe shall not be paid for the unexpired notice period.

(d) ln addition to (b) above, an employee declared redundant shall be entitled to a

severance pay at the rate of 20 days salary for each year of completed service.

(e) An employee declared redundant shall be entitled to the following:-
. Cross pay up to the effective date of the redundancy
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. Accrued leave days up to the effective date of redundancy based on the salary at

the rate of 20.5 working days per month

. provident Fund in accondance with the Provident Fund Rules and Regulations'

. E5Op shares in accordance with ESOP Rules and Regulations if applicable.

vii. Kenya Airways wrote a letter to the Permanent Secretary, Minister for Labour vide letter

dated 1,,August 2012 informing her of the staff rationalization exercise. The subject matter

of the letter was 'Kenya AirwJys staff Rationalization Exercise'. ln one of the paragraphs

the letter indicated that Kenya Airways would immediately embark on a restructuring

exercise that would result in staff redundancies and, where applicable, outsourcing of

labour.

'i-he entire redundancy exercise was aimed at the removal of employees and their

replacement through outsourcing. outsourcing is a new concept in Kenya' lt had been

outlawed by the inlustrial court and it runs contrary to Article 41 of the Constitution'

ln the second last paragraph, the letter stated that in executing the process' full compliance

to the labour laws and the CBA where applicable, would be observed. Kenya Airways did

not observe the laws and CBA'

viii. other employers who have in the past declared their intentions to reduce labour have

engaged the concerned unions and have agreed on other alternatives including

redeployments' which Kenya Airways failed to do'

ix. l(enya Airways employs foreigners to jobs that can be very ably done by Kenyans' other

airlines elsewhere hardly .-itoy foreigners. Nothing stops Kenya Airways from training

the Kenyans on foreign languages to perform these jobs, besides: employees could learn

foreign languages. t<enya AirwJys war making an effort to sustain employees from other

countries at the exPense KenYans'

x. Most of the employees who were retrenched were younS persons with families whose

lives had been declared economically dead'

51 COTU Board Member, Mr. lsiah Kubai made the following submission:-

i. There were two issues under the matter; to start with the comPany talked of

retrenchment then they resulted to redundancy. ln regard to retrenchment, the worker

voluntarily agrees to terminate his/her services and they should thus be paid generously

in accordance with the agreement that the parties have set. This is because the

ernployeeswereonpermanentandpensionablebasis'

ii. The employee numbers were not superfluous as Kenya Airways started recruiting

immediately through outsourcing after declaring the employees redundant'

iii. Kenya Airways discriminated and victimized the workers, by declaring redundant those

that they thought were expensive to maintain in terms of hospital bills, and union

officials as a way of silencing the union'
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IV The best practice in criteria for redundancy was the principle rule of Last ln First Out
(LIFO). ln addition, if the company was recruiting thereafter, the best practice would be
to employ the same employees first before considering others as opposed to the
practice of outsourcing.

v. ln 2006, lnternational Labour Organization (lLO) considered the practice of
outsourcing and recommended that each country must have laws in place to guide the
practice, and thus COTU very strongly challenges the practice by Kenya Airways.

The Ceneral Secretary of the Aviation and Allied DUorkers Union, Mr. Bonnie Nicholas Barasa
made the following submission:-

-_--l l

52

f-- I

The Union wanted to engage the management of Kenya Airways, but the management
was unwilling. The manaSement only sent a single communication to the Union under
subject matter, the rationalization exercise.

il. Whereas Kenya Airways was claiming that it intended to reduce the number of
employees thus declaring some them redundant, the union was concerned that the
company was thr-ough its expansion proSramme in the process of acquiring more
aircrafts meaning the company would need to employ more employees as opposed to
retrenchment.

il1. Only the General Secretary of the Union is mandated to engage with the Kenya
Airways management. Other members of the union supported the Chairperson who
had no authority to engage with the Management.

IV Some workers applied for voluntary retirement. However, the company indicated that
all the employees had voluntarily agreed to retire even those that did not volunteer.

On whether the Union was in any way involved or engaged by the airline's
management in the rationalization exercise, the Ceneral Secretary initially denied any
enSagement but later confirmed after the Committee read out the minutes of the
meetings held on 3'd and 1Oth August 2012 between the Aviation and Allied Workers
Union and the Management, whereby he attended one meeting and was represented
in the other. He confirmed that indeed, there had been some engagements, which were
not concluded.

He however denied having submitted a proposal to Kenya Airways Management on
severance package, yet the Committee was in possession of a copy of the proposal that
he had submitted, He further denied that he had ever been suspended from the
Aviation and Allied Workers Union stating that it was the creation of Kenya Airways,
yet the Committee had information that he had been suspended from the union and
the same information had been communicated to the Kenya Airways and the Registrar
of Unions.

53 The Deputy Secretary Ceneral of COTU further made the following submission:-
i. COTU does not interfere with the internal matters of the affiliate unions. Under the

Labour Relations Act, 2OO7 Section 2, the authorized representative in matters of a
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IV

union is the Ceneral Secretary of a particular union and COTU transacts with that
individual. However, in the case of the matter between Kenya Airways and the AAWU-
K, the letter copied to the Union regarding the rationalization exercise and the
proposal that was made by the Ceneral Secretary of the AAWU-K to the Kenya Airways
Management on severance package were not presented to COTU.
Kenya Airways acted contrary to the labour laws and the Constitution of Kenya.
The redundancy exercise carried out by Kenya Airways was irregular and unlawful and
thus should be nullified and all the affected employees reinstated.
Most of the affected employees were the women. They should not be discriminated on
account of a natural phenomenon such as preSnancy and neither should any company
discriminate union workers.

The Permanent Secretary represents the Covernment in the Kenya Airways Board. His
roie was to among other things, ensure oversight in management of the company
towards maximizing returns for the investor (Covernment). He also ensures that the
investment was being managed in a manner to optimize profits. ln terms of policy, he
advises on the impact of any policy that the Board takes. Retrenchment was outside the
policy matters that the Permanent Secretary would advice on, because there are labour
laws that Sovern that sector.
The decision to retrench was by the Board but it should have been done within the
laws of the country.
Kenya Airways put a notice in the print media, stating its intentions to lay off about
five hundred employees and those that volunteered to retire early and were non
unionisable proceeded with their retirement whereas the unionisable ones were still
with Kenya Airways pending the determination of the case at the industrial court.
The interest of the Sovernment and the shareholders was to ensure that shareholders
get returns for their investments and ensure that the company was self sustaining.
The Committee needs to have a balance between retaining employees and ensuring the
company remains profitable to enable it continue its operations. lndeed, unlike pre-
privatization period, when the airline made huge losses, the company currently pays
taxes, meets its operational cost and pays dividends to its shareholders. Therefore, the
net benefits to the Covernment and the Kenyan people were substantial.
Kenya Airways has a well thought out plan for increasing its fleet by purchasing new
aircrafts. A company in the United States of America that was contracted to supply the
aircrafts failed and thus Kenya Airways resorted to leasing.
The Ministry of Labour would only get involved in such a matter if there was a

problem, to ensure that the labour laws are observed and if not solved, the matter can
proceed to the industrial court as is the case, with the matter under consideration.
Workers Union would certainly be involved in the discussions but at the end of the day
the employer who is meeting the financial responsibility has the final say.

EV IDENC E BY PERMANENT SECRETARY. MINI5TRY OF FINANCE

54 The Committee met with Permanent Secretary, Ministry of Finance, Mr. Joseph Kinyua on 6'h
November 2012. He was accompanied by the Alternate Director, Kenya Airways Board, Mr.
Vincent Rague and Deputy Director, Mr. Protus Sigei.

55 The Permanent Secretary informed the Committee the following:-

II

ilt

IV
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56 The Alternate to the Permanent Secretary, Mr. Vincent Rague informed the Committee the
following:-

:
He had sat in several Boards and no employer just sets out to retrench employees. This
is only done with good reasons. The global airline market was in economic turmoil and
Kenya Airways has been greatly affected. Kenya Airways market includes Europe, Asia

and Africa. Previously, the European market was the greatest contributor to the Kenya
airways revenues but with the economic recession, the routes were no longer profitable.
Fuel prices have also significantly gone up thus, the decision to retrench was based on
the economic situation and operational costs and if the situation improves, Kenya
Airways would hire once more.
lf the industrial court rules that the employees targeted be laid off, Kenya Airways
would make a saving of Kshs. one billion annually and the cost of their severance
packages would amount to Ksh. 800,000,000 million.
He was not aware that Kenya Airways outsourced other employees immediately after
retrenching the over 600 employees. However, the role of the Board was not to
micromanage management, and outsourcing is an operational decision for the
management.
He felt constrained to respond to questions referring to operations of the airline as he
felt they were sub-judice and further, the airline's management would be better placed
to respond to them.
Regarding procurement of aircrafts in the company, he was not aware of 5amburu and
Amboseli companies and the names were new to him. ln terms of procurement, the
airline has a long term plan to contract with Boeing for supply aircrafts. The first
delivery was expected in 2014. Kenya Airways procures the Embraer aircrafts directly
from the Embraer Company. The airline is financed by banks to acquire the aircrafts.

iv

ill

VI

57

The Committee concluded that the Permanent Secretary and his alternate to the Kenya
Airways Board were not candid in terms of volunteering information regarding the issue under
consideration.

COMMITTEE FINDIN6s

Based on the Submissions, Presentations and Evidence Adduced, The Committee Made the
Following Findings. That:-

Justification of the Redundancy Exercise
Like many other airlines globally, Kenya Airways has continued to experience declining
revenues principally occasioned by economic difficulties in most markets, unstable fuel
prices, increased airport charges, regional geo-political situations, and employees' costs.

These airlines have implemented restructurinS proSrammes to enable them cope with
the said challenges and remain competitive.

ln the case of Kenya Airways, there is evidence that the waSe bill has been rising over
time. However, in declaring some workers redundant on the grounds of reducing
unsustainable wage bill, the management was not candid. The airline had only reported
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a reduced profit marSin but not a loss as contemplated by the definition of redundancy

in the EmPloYment Act' 2OO7 '

Redundancy means the loss of employment' occupation' job or career by involuntary

means through no-fuuit of an employee involving termination of employment at the

initiative of the employer, where t# serric", oi an employee are superfluous' the

practices are commonly known as abolition of office' job or occupation and loss of

emploYment.

ln addition, none of the offices, career or job was being abolished' lndeed' the

company went anead and recruited for certain positions' 'o" 
of which were held by

the staff declared redundant'

Further, the company is still engaged in creating new senior manaSement positions and

recruiting to fill them, the companf ut'o went ahead to increase the salaries of its top

manaSementby24percentB:1'practicewoulddictatethatotheroptionswouldbe
explored to reduce lhu *ug" bill. A reduction of the wage bill should begin with a

freezein wage increases for management, followed by a wage cut before embarking on

the ultimate steP of job losses'

Kenya Airways has categorically stated that it was conducting a staff rationalization

exercise. rt is the CommiJtee,s view that a rationarization process would involve more

consultations between the parties themselves and also with the covernment' Such

exercises have been successfully carried out at the Barclays Bank (.l998)' and N55F

(2011).

The justification given for the redundancy exercise is high emproyees' costs' However'

the real challenges facing the airline incluie not just the wage bill but mainly downturn

in passenger volumes o..u'on,ng iftu,.p shortfall in expected revenue streams'

increasingly competitive environm?nt, very high direct operating costs and other

overheads which'have continued to rise disproportionately to rise in revenues' The

Committee attributed the Airline's'frecurioui position to mismanagement' corruption

and negligence. lt is worth noting ir'ut trtt Airline. under the same manaSement has

carried out severar retrenchment eiercises in the past but stilr finds itserf in the sad state

of affairs.

A look at the financial results forthe year ending.March 2012 willj:::.. that there was

a rise of Kshs. 2.2 biilion in emproy-eJ ."r,,, wh,ie there was a staggering rise of almost

Kshs.24billion in direct operating'costs' wrr1rl most of this was attributed to fuel costs

at Kshs. 40.7 birion, there was stiir unotr,u,. Kshs. 36.5 birion that is not accounted for'

This could be including cost of delayed flights' hotel accommodations' misconnected

baggage, and cancellld flights. Accorai,ig to European Union regulations (EU

Regulation 261/2o!4)passengers ca" get 'pio 
€600 as compensation for flight delays'

which can amount to Kshs. 20 mirion per derayed/cancered fright. rrregular

outsourcing practices within art" -rnpany have also been a major avenue for loss of

fu nds.
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ln addition' the company made a decision to do fuel hedging (long term fuel purchase
contracts) for 5 years, a decision whose consequences had led to high fuel costs for
Airline above the market price. Fuel costs have also been citeJ to justify the
redundancies. This denied the airline the benefit of price fluctuations.

conformation to the provisions of the Employment Act,2ooZ
The Act provides that notice of any intended redundancy should be given not less than
one month prior to the date of intended termination on account of redundancy.

According to the communication sent by Kenya Airways to the Permanent Secretary,
Ministry of Labour and copied to: The District Labour Officer, The Labour
Commissioner' The Executive Director of Federation of Kenya Employers (FKE), the
National Secretary Ceneral of AAWU-K, and the Branch Secretary of the same Union
vide letter Ref. DM/o93/2012 dated ln August 2012, Kenya Airways gave a 3O-days
notice. commencinS on 30'h Augu st 2012 as letters of separation wer-e issued on 4rh
September 2012, which suggests that Article 41 of the Employment Act, 2007 was
observed.

ln the notice however, the employees opting for voluntary retirement were required to
make a decision within a period of ten days.

Voluntary Early Retirement is not governed by any laws. However, Article 4l of the
Employment Act, 2OO7 provides that any notice for any separation should be minimum
30 days. Equivalent practice is that other companies' notices have been much longer
than what Kenya Airways issued.

iii. Adherence to Collective Bargaining Agreement (CBA) with the Aviation and Allied
Workers Union - Kenya (AAWU-K)
AAWU-K has a valid recognition agreement with Kenya Airways, representing
unionisable employees within the company. This agreement clearly outlines issues that
are subject to joint consultations, and negotiations, which includes terms and conditions
of service.

Further to this, the unionisable workers in the company have a CBA with Kenya
Airways, for the period 2O1O-2O12. Some of the clauses in the CBA were however
pending negotiation and conclusion, among them, redundancy and, foreign contract
staff' The clause on redundancy had therefore not been concluded in the CBA.

There was an attempt for consultations between the parties, which were hampered
because there were two factions in the Union, who were entangled in internal
leadership wrangles thus no consuttations were carried out as there *ul no meaningful
union representation.

The company clearly violated the recognition agreement by embarking on the exercise
without consultations with the Union, and in contempt of the fact that redundancy was
one of the issues that were pending conclusion in the CBA.

The lmplementation Process of Redundancy Exercise
The Committee established that communication to most of the employees who were
declared redundant was through short text messages while on sick leave, rflaternity
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leave, in hospitals, or on duty out of their stations which' was extremely cruel and

barbaric'

Therewerecasesofemployeeswhowereinhospitalsbutweresummonedbytext
messages to receive their redundancy letters. one employee had a premature birth as a

result of emotional and psychologi:af trauma while oth"" developed complications

despitehavingno,..o,.dedcomplicationsorconditionsearlieron.

The Committee also established that there was no training/counseling given to the

employees in regard to their redundancy prior to the separation' which subjected them

to emotional and psychological trauma associated with redundancies' Kenya Airways

carried out the .r.r.ir. hJrriedly and even the employees who did not opt for

voruntary .urty ,.tir.ment were raid off and the retters sent out to them indicated that

they oPted for the retrenchment'

The issue of social dialogue is critical in ensuring that the exercise is done in a humane

way.

The committee took great exception to the inhumane manner in which the exerctse

was conducted.

Procedure used in declaring the workers redundant

Data made avairabre to the committee rerating to actuar implementation of the staff

restructuring .r"rlir. indicates that of the 546 employees .who .t*]l"d 
the Airline

through the staff rationalization, 98 staff opted to exit through Voluntary Early

Retirement while 448 staff were declared redundant'

KenyaAirwaysdidnotuseanyprocedurewha,tsoeverindeclaringtheworkers
redundant. The committee wourd h'ur" 

"*p"cted 
Kenya Airways_to probabry use Last

ln First out (LlFo) or First ln rirrt out (FlFo) principles. The best practice in

redundancyistheprincipleruleofLastlnFirstOut(LlFo).BeforegettinSthecourt
order that temporariry put on hord the retrenchment exercise, Kenya Airways had sent

text messages to its emproyees statinflrrui ,r-,.v wourd undergo aptitude/psychometric

tests with a view to identifying those to be laid off'

The consurtants who had been hired by the airrine to.administer psychometric tests did

not subject every worker to the,.rir. Th..orpany began the tests..and had covered

about 5 percent oi,t . entire workforce' When the couriorder was lifted' the company

never concruded the exercise, and went ahead to hurriedry lay off even those who had

not Sone through the tests'

Many of the retters sent out to the emproyees stated that they had opted for Voluntary

Early Retirement, which was not tr,. lu'"' These employees who purportedly opted for

voluntaryearlyretirementhadsincecertifiedthattheydidnotoptforit.

It was apparent that there was discrimination and victimization in the redundancy

exercise. There *u, u Jeliberate objective to. target female staff who had been on

maternityleaveinthelasttwoy.u.,'thosewhowereexpectantandemployeeswho
were unwell including work related injuries and occupational health issues'
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ln the case of the female employees, the company cited productivity as the reason why
they targeted these particular staff which suggests that the company was implying that
maternity leave was a basis for declaring one unproductive. ln the case of empltyees
with work related injuries, the company used the redundancy exercise to run away
from its obligation to compensate them.

Others who were victimized included union officials, shop stewards as well as those
who had actively participated in the 2OO9 strike whose objective was to agitate for the
conclusion of the CBA that would have resulted in the improvement of terms of
conditions of service that had been pending for long. All shop stewards were victimized
for being members of the Union.

vt. Outsourcing of Labour
Outsourcing of labour is an emerging trend in Kenya where both the public and private
sectors outsource their non-core functions to independent contractors for purposes of
management of labour and as a cost cutting measure. Initially, non-core functions were
outsourced but currently even core functions are being outsourced.

ln the Kenya Airways situation, the proposed outsourced functions would include
ground services. This is an area in which 258 employees were declared redundant
followed by 165 employees in flight operations. This in the view the Committee as well
as the Ministry of Labour as are core functions for the airline.

The Committee has great reservations regarding this trend as some employers are
misusing it leading to unfair labour practices. The practice also negates the principle of
'equal pay for work of equal value' as provided for in ILO Convention No. lO0. The
practice is also anti-union since short term contracts are issued to outsourcing firms and
therefore subjecting workers to relatively less favourable terms of service. ln addition,
absence of Collective Bargaining Agreements is contrary to the Decent Work Agenda.
The practice also casualizes labour thereby denying the workers long-term benefits of
service.

Outsourcing of core functions may compromise security of an organization's operations
and information. ln addition, establishment of different sets of workers with different
terms and conditions of employment may lead to disharmony.

vii. Contracting
It is difficult to mention outsourcing of labour in the petition without referring to
contracting. Some of the employees declared redundant were replaced by staff hired on
contract through Career Directions Limited. These workers are subjected to relatively
less favourable terms of service and are not in a position to engage or consult with their
employer as they are not unionisable. Absence of Collective Bargaining Agreements is
contrary to the Decent Work Agenda, contracting leads to casualization of labour
thereby denying the workers long-term benefits of service; and establishment of
different sets of workers with different terms and conditions of employment may lead
to disharmony.
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Kenya Airways is in the Process of hiring flight attendants from lndia' Rwanda and

6hana in addition to the existing crew fiom chana, cameroon and Thailand' These

foreignnationalsemployedbyt<enyaAirways'andworkinglocallyaremostlycabin
.r"*l a skill which is sufficient locally'

The justification Siven for employment of foreigners as cabin crew is culture and

enhanced service, but a compariso,-, *itr' Ethiopian Airlines' British Airways' KLM' Air

France, and 5outh African Airways clearly showed that these established carriers do not

employ foreigners to these positioni. Emirates and Qatar Airways employ foreigners

since they have a shortage of their own citizens who can perform these jobs'

The terms of emproyment of rocars are inferior and discriminatory compared to those

of foreigners. rn addition, foreignersrre trained for free by Kenya Airways at the Pride

Centre, given free accommodation during training and guaranteed.employment with

the airline thereafter, at salaries which arJ much more s'iperior to 
-those 

of local staff'

Besides, the airline also pays for their work permits anci crew certificates issued by the

Ministry of rmmigration and negistration of persons: and Kenya Civir Aviation

AuthoritY resPectivelY'

Thisishappeninginacountrythathasveryhighunempl"Y*"1l.:i.:''andwhichis
struggling to keep the pace in.acf ieving vision iOZO Annual reports indicate that job

creation sti, fars way berow the target if the vision is to be achieved. This issuance of

work permits to non-Kenyan natio,iut, i, happening while Kenya Airways retrenches

the same cadre of Kenyan *ork"rr, who have fo,. ,,iore than a decade made sacrifices

in a bid to help achieve Kenya nirways' vision' To.consistently be a safe and profitable

airline that guaranr.", world Class seivice: The Pride of Africa''

The committee took exception to this exportation of Kenyan jobs as these work

permits and crew certificates issuedio fo"ighers had directly led to the retrenchment of

[..nyun, who have performed the same tasks for years'

58

COMMITTE E OB SERVATION 5

Based on the above findings, the Committee made the following observations

That:-

il

considering that the notice of the proposed redundancy was given.on 1il August 20]2

and letters of separation issued on 4'ii.ft.-u"r zo)/'.the duralion lapsed suggests that

theminimumrequirementintheEmploymentAct'2ooTwasfulfilled.

clause on redundancy in the registered CBA had not been concluded and agreed upon

by the Aviation unJ irri"a workers Union - Kenya and Kenya Airways'

Although Kenya Airways may have complied with the minimum provisions of the law'

the CBA was not observed. There ;t ;t meaningful consultations during the Process

between Kenya Airways and AAwU-K. There was some form of engagement though'

However, the union was pulling at Irois purposes during the period The faction led by

the Union Chairperson had prrpoU"aiy' ''ip"nded 
thJ Union Secretary Ceneral and
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communicated the same to Kenya Airways management and the Regist rar of TradeUnions' The Union faction led by the Chairp-erson did not paiticipate in thenegotiations. Kenya Airways manaSement took advantage of the Union leadership
wrangles for lack of meaningful Union representation.

There was also lack of fairness in implementing the staff lay off exercise. The process
was inhumane, cruel and barbaric.

The severance package presented in the retrenchment notice had not been negotiated
nor agreed on between management and the staff union.

Kenya Airways did not use any procedure whatsoever in declaring the workers
redundant. There was discrimination and victimization in the exercise with a deliberate
objective to target female staff who had been on maternity leave in the last two years,
those who were expectant and employees who were unwell including occupational
health issues and work related injuries.

Others who were victimized included union officials, shop stewards as well as thosewho had actively participated in the 2OOg strike.

The best practice in redundancy is the principle rule of Last ln First Out (LIFO)
addition' if the company was recruiting thereafter, the best practice would be
employ the same employees first before considering others.

VI

ln
to

vii' 5ome of positions declared redundant have since been filled through outsourced
services implying that the positions have not been abolished but were being indirectly
transferred to outsourcing firms.

viii' Some employers are abusing the emerging trend of outsourcing of labour leading to
unfair labour practices. The practice negates the principle of 'equal pay fo_r *or[ of
equal value' as provided for in ILO Convention No. l0O. The practice is also anti-union
since short term contracts are issued to outsourcing firms and therefore subjecting
workers to relatively less favourable terms of service: absence of Collective Bargaining
Agreements is contrary to the Decent Work Agenda; and it leads to casualization of
labour thereby denying workers rong-term beneiits of service.

ix' Although the trend of labour outsourcing seems to be a norm being entrenched in
Kenya's labour management systems, there is no policy or legal provisions to regulate it.
ln the absence of regulation, outsourcing may be exploitative to the rights of i.,orkers
contrary to the spirit and provisions of the constitution.

x' Outsourcing of core functions may compromise security of an organization's operations
and information. Establishment of different sets of workers witn ainerent terms and
conditions of employment may lead to disharmony.

xi' The airline's precarious position was not mainly due to labour costs but largely due to
other factors including mismanagement, corruption and negligence. This is considering
that the Airline under the same manaSement has carrieJ out several retrenchment
exercises in the past but still finds itself in the sad state of affairs.
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xv. other estabrished airrines ersewhere hardry emproy foreigners to positions such as cabin

crew apart from those where there is shortage oi th"i,. own citizens who can perform

the jobs, such as Emirates and Qatar Airways'

xvi. The government's representation in the Kenya Airways Board of Directors by the

Ministries of rransport and Finance is wanting and it does not represent the public

interest.

xvii. The process of carrying out the redundancy exercise was frawed in the separation of the

two parties and noi in line wiih in" prin.iples of iustice and equity as per provisions of

section 45 (4) (b) of the Empioyment Rct' zoOz' a'" consideration of an appropriate

and comm"niu'ut" form of comPensation will suffice'

xviii.AAWUhadalreadyreferredtheissueofredundancytothelndustrialCourt'TheCourt
has powers to order for reinstatement' award damages' give declaratory order or any

other order it deems just and fair to award. The industriar court arso has discretionary

powers to refer the matter to the Labour Commission for fact finding and

recommendations not based on legal technicalities'

COMMITTEE RECOMMEN DATION S

rn view of the above observations, that the process of decraring the emproyees redundant by

the management of Kenya Airways was flawed and without piejudice to the matter in court

r."ferr"d Ul tf'e Union' the Committee recommends that;

Thewholeredundancyexerciseshouldbenullifiedandtheaffectedemployees
reinstated with fu, benefits un.ondi,ionary and without any victimization whatsoever'

lrregularoutsourcingpracticeswithinthecompanyhavebeenamajoravenuethrough
which funds are lost and the two entities' Amboseli Limited and Samburu Limited

,"girt"red in Caymans lsland were questionable'

Kenya Airways mana8ement did not explore all fundamental options available for

reducing its wage bitl including introJr.ing pay cuts before embarking on the ultimate

step of job losses.

The work permits and crew certificates issued

lmmigration and Registration .of Persons: and

r."rf.Z,ir.ly had directly led to the retrenchment o

same tasks for Years'

to foreigners bY the MinistrY of

Kenya Civil Aviation AuthoritY

f Kenyans who have Performed the

The offices abolished should not be filled through outsourcing as this negates the

principle of redundancy'

The covernment should urgently formulate policies to reguiate both labour

outsourcing and contracting'

Kenya Civil Aviation
establish whether the

are done within the
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existing legal framework to ensure that their actions protect, and do not in any manner
undermine the livelihood of the workers in the country.

The Ministry of lmmigration and Registration of Persons; and Kenya Civil Aviation
Authority should stop issuance of work permits and crew cerificates to foreign workers
for jobs where there are sufficient skills locally.

Kenya Airways management should train its Kenyan employees in foreign languages as

opposed to employing foreign nationals. Besides, the employees could learn the
languages.

Kenya Airways should have regard for its workers constitutional rights and fundamental
freedoms relating to labour relations. The airline should respect employees' rights to
fair labour practices in line with provision of Article 41 of the Kenya Constitution.

Kenya Airways should also have regard for the Collective Bargaining Agreement signed
between the airline and Kenya Aviation and Allied Workers Union.

Kenya Airways management should stop victimizing its staff on the basis of gender and
health status. lt should also stop victimizing Kenya Aviation and Allied Workers Union
officials.

Kenya Airways Board of Directors; and the Government should immediately institute
investigations into the mismanagement, corruption, negligence and alledged sexual
harassments within the airline's management and take requisite action to safeguard the
interest of the shareholders and ensure investor confidence.

Kenya Airways Board of Director.s: and Covernment should immediately institute
investigations into the relationship between Kenya Airways and Amboseli, and 5amburu
Companies registered in Cayman lslands to protect the interest of shareholders and
ensure investor confidence.
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MIN OF THE 242ND SITTING OF THE DEPARTM AL CO EON
RAN EH ESDAY TH 241

i COMMITTEE ROOI\4 ON Zi' FLOOR. PROTECT'ON HOUSE pA*tlAi{ENI-B!'lLDlNG.

AT 10.30 A.M.

PRESENT

Hon. Pollyns Ochieng, MP -

Hon. Charles Keter, MP
Hon. Jackson Kiptanui, MP
Hon. Najib Balala, MP
Hon. Alfred Odhiambo, MP
Hon. Charles Nyamai, MP

Ag. Chairperson

-l

ABSENT WITH APOLOGY
Hon. Sophia Abdi Noor, MP-
Hon. Charles Keter, MP
Hon. Elijah Langat, MP
Hon. Joseph Magwanga, MP

Chairperson

ABSENT
Hon. Lenny Kivuti, MP - Vice Chairperson
Hon. Clement Waibara, MP

IN AfiENDANCE

NATIONAL ASSEMBLY

Ms. Rachael Kairu Second Clerk Assistant

MIN. NO.350t2012 PRELIM NARIES

The Sittings' proceedings commenced with a word of prayer

NO.3 ol CONFI RMATION OF MIN UTES OF PR.EVIOUS N6S

Minutes of the following sittings were read and confirmed by the Members present as

true record of the proceedings, and signed by Acting Chairperson.

i. Minutes of 2.l5,h Sitting of the Committee held on 20'h September 2012, Proposed

by Hon. Jackson Kiptanui, MP and Seconded by Hon. Alfred Odhiambo, MP;

ii. Minutes of 216,^ Sitting of the Committee held on24'^ September 2012, Proposed

by Hon. Pollyns Ochieng, MP and Seconded by Hon. Alfred Odhiambo' MP;

iii. Minutes of 217th Sitting of the Committee held on 24t^ September 2012, Proposed

by Hon. Alfred Odhiambo, MP and Seconded by Hon. Pollyns Ochieng, MP;

iv. Minutes of 218,h Sitting of the Committee held on 25th September 2012, Proposed

by Hon. Pollyns Ochieng, MP and Seconded by Hon. Charles Nyamai, MP;

v. Minutes of 22Oth Sitting tf tf,e Committee held on 2nd October 2012, Proposed by

Hon. Charles Nyamai, MP and Seconded by Hon. Pollyns ochieng, MP;
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Minutes of 221* S,tting of the Committee held on 2nd October 2012, Proposed ),
Hon. Charles Nyamai, MP and Seconded by Hon. Pollyns Ochieng, Mp;
Minutes of 222"d Sitting of the Committee held on 3d October 2012, Proposed 'ry
Hon. Jackson Kiptanui, MP and Seconded by Hon. Pollyns Ochieng, Mp;
Minutes of 224rh Sitting of the Committee held on 9th October 2012, Proposed by
Hon. Pollyns Ochieng, MP and Seconded by Hon. Charles Nyamai, Mp;
Minutes of 225th Sitting of the Committee held on 1Oth October 2012. Proposed by
Hon. Charles Nyamai, MP and Seconded by Jackson Kiptanui, Mp;
Minutes of 227th Sitting of the Committee held on llth October 2012, proposed by
Hon. Pollyns Ochieng, MP and Seconded by Hon. Charles Nyamai, Mp;
Minutes of 228rh Sitting of the Committee held on l6th October 2012, Proposed by
Hon. Charles Nyamai, MP and Seconded by Hon. Charles Keter, Mp;
Minutes of 229th Sitting of the Committee held on 15'h October 2012, Proposed by
Hon. Charles Keter, MP and Seconded by Hon. Charles Nyamai, Mp;
Minutes of 231n Sitting of the Committee held on lSth October 2012, Proposed by
Hon. Hon. Jackson H..iptanui, l"tP and Seconded by Hon. Clrarles Keter, MF;
Minutes of 232"d Sitting of the Committee held on 6th November 2012, Proposed
by Hon. charles Keter, MP and seconded by Hon. Jackson Kiptanui, Mp;
Minutes of 233'd Sitting of the Committee held on 6th November 2012, Proposed
by Hon. Pollyns ochieng, MP and Seconded by Hon. Alfred odhiambo, Mp;
Minutes of 235th Sitting of the Committee held on 14th November 2012, Proposed
by Hon. Pollyns ochieng, MP and Seconded by Hon. charles Keter, Mp;
Minutes of 237th Sitting of the Committee held on 21't November 2012, Proposed
by Hon. Pollyns ochieng, MP and Seconded by Hon. Jackson Kiptanui, Mp;
Minutes of 238th Sitting of the Committee held on 22td November 2012,
proposed by Hon. Jackson Kiptanui, MP and Seconded by Hon. Charles Nyamai,
MP;

XV

MIN.NO. 192/2012 ADJOURNMENT

There being no other business, the Chairperson the meeting at Half Past Eleven O'clock
until Wednesday, th Decem 2 at Eleven O'clock.

Signed

rh
Date De,cenhsr 2seu

'.-....'...+.'.
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IN SITTI THE
LABOUR AND SOCIAL WELEABE-HEL@W.INrHE
PRIVATE EMB;R"; LOUNC. F- ,r4AlN PAR.LIN\4ENT BUILDINGS AT 4 OO PM

MEMBERS PRESENT

Hon. Cha:les Keter, M.P.
Hon. Pollyns Ochieng, M.P,
Hon. Jackson Kiptanui, M.P.
Hon. Joseph Magwanga, M.P.
Hon. Charles Nyamai, M.P.
Hon. Elijah Lagat, M.P.

ABSENT WITH APOLOGY

1. Hon. Sophia Abdi Noor, M.P
2. Hon. Alfred Odhiambo, M.P.
3. Hon. Najib Balala, M.P.

ABSENT

1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P.

INATTENDANCE NATIONAL BLY

Ag. Chairperson

Chairperson

Vice Chairperson

Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern

1.

2

3

4
5

6

1. Ms. Rachael Kairu
2. Ms. Caroline Karwitha K.

3. Mr. Wilfred Manyi

MIN. NO.335/20I2 PRELIMINARIES

The Sittings' proceedings commenced with a word of prayer.

MtN. NO.336/2012 OF THE R.EPORT ON THE PETITIONON
REDUNDANCY EXERCISE AT KENYA AIRUUAYS

The Committee deliberated the draft Report on the Petition on the ongoing Redundancy

Exercise at Kenya Airways on adopted it with the followings amendments after being

proposed by Hon. Pollyns Ochieng, MP and seconded by Hon. Jackson Kiptanui, MP.

Members resolved that:-

i. The acknowledgement to the Ministry of Transport be deleted.

ii. ln page 16, paragraph 16 (3), the word 'candid' be amended.

iii. ln page 15 paragraph 15 (vi) and (vii), the word 'consider' be substituted with a

stronger term.I

i
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iv. ln page 14, paragraph 14 (xvii), the observation that the representation of the
Government in the Kenya \irways Board through the Ministries of =ransport and
Finance is wanting be adde.l.

MIN. NO.337I20I2 ANY OTHER BUSINESS

The Committee was informed that the House was scheduled to debate the motion to
adopt the Committee Report on the appointment of Mrs. Gumato Ukur Yatani as a
Member to the National Gender and Equality Commission later in the evening, hence the
need for the Committee Members to be present to contribute to the motion.

MlN. NO.338/2012 ADJOURNMENT

There being no other business the Ag. Chairperson meeting adjourned at Quarter to Five
O'clock.

SIGNED....

As (Chairperson)

DATE I t& .Q,q i*
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ARE c
FLooR..W JSE. PARLIAMENT BUILDINCS ON \)UEDNESDAY 21.

I NOVEMBER. 2012 AT 11.50 / M

MEMBERS PRESENT

l. Hon. Pollyns Ochieng, M.P.
2. Hon. Jackson Kiptanui, M.P.
3. Hon. Joseph Magwanga, M.P
4. Hon. Elijah Lagat, M.P.

Ag. Chairperson

ABSENT UUITH APOLOGY
l. Hon. Sophia Abdi Noor, M.P.
2. Hon. Alfred Odhiambo, M.P.
3. Hon. Mohamed Najib Balala, M.P.
4. Hon. Charles Nyamai, M.P.
5. Hon. Charles Keter, M.P.

Chairperson

ABSENT
1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P.

Vice Chairperson

IN ATTENDANCE NATIONAL A5SEMBLY

1. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

MIN.NO, 332/2012 PRELIMINARIES

The Sittings' proceedings commenced with a word of prayer'

MrN.NO. 333/2012 coNslD TION AND OF TFI DR,AFT

REPORT ON THE PETITI ONGOING CY

EXERCISE AT YA AIRWAYS

The Committee considered the draft report, agreed with its contents, but could not
adopt it as the quorum was inadequate for adoption of the report.

MIN.NO. 33412012: ADJOURNMENT

There being
O'clock.

Other Busin Chairperson adjourned the meeting at Twelve

srGNED......
(cHAl
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MINUTES OF THE 235TH SITTI NG OF THE DEP TMENTAL COMM ITTEE ON
A EH

,CaNIINENTAL-HOU5E. PARUA [F]i@N WEDNESDAY-I4TH
NOVEMBER. 2012 AT 2.30 P.M.

MEMBERS PRESENT

1. Hon. Charles Keter, M.P.
2. Hon. Joseph Magwanga, M.P.
3. Hon. Pollyns Ochieng, M.P,

Ag. Chairperson

ABSENT WITH APOLOGY
1. Hon. Sophia Abdi Noor, M.P.
2. Hon. Alfred Odhiambo, M.P.
3. Hon. Elijah Lagat, M.P.
4. Hon. Charles Nyamai, M.P.
5. Hon. iackson Kiptanui, M.P.
6. Hon. Mohamed Najib Balala, M.P.

Chairperson

ABSENT
l. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P.

Vice Chairperson

IN ATTENDANCE NATI ONAL ASS BLY

l. Ms. Rachael Kairu
2. Ms. Caroline K. Kinyua
3. Mr. Willfred Manyi

Second Clerk Assistant

Third Clerk Assistant

Parliamentary lntern

MIN.NO.325/2012 PRELIMINARIES

The sittings' proceedings commenced with a word of prayer.

MIN.NO 326/2012
PUBLIC P ON THE RETRENCHMENT ISE AT

KENYA AIRUUAYS LIMITED
The Committee having perused the draft report proposed the following amendments:-

i. Observations
. The representation of the 6overnment in the Kenya Airways Board is wanting as

they have not taken keen attention of the interests of the Government and the

public in general.
. The Committee commends the Capital Markets Authority and the Ministry of

Labour for being very candid with information.

ll. Recommendations
That the connection between Samburu and Amboseli companies With Kenya

Airways be investigated.
That investigations be carried out to establish whether indeed Kenya Airways

bought an old refurbished Embraer aircraft and claimed that it was new.

a
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. Those employees who volunteered to retire be allowed to leave Kenya Airways.

M!N.NO. 32712012 ADJOU :TNMENT

There being no Other Business, the Chairperson adjourned the meeting at Three O'clock.

SIGNED

RsoN)

DATE. + {} ..?0.r*
I

I
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MINUTES OF THE 234TH SIfiING OF THE DEPARTMENTAL CO ITTEE ON
IABOUR AN HELD IN C ITTEE ROOIv/i ON FOU RTH FLOOR.

CONTINENTAL HOT]SE. PA.RLI \MENT BUI GS DN TUES'DAY. I37H NOVEMBEI.I,.

2012 AT 10.20 A.M.

MEMBERS PRESENT

l. Hon. Sophia Abdi Noor, M.P
2. Hon. Pollyns Ochieng, M.P.
3. Hon. Mohamed Balala, M.P.

Chairperson

ABSENT WITH APOLOGY
I. Hon. Charles Keter, M.P.
2. Hon. Joseph Magwanga, M.P.
3. Hon. Alfred Odhiambo, M.P.
4. Hon. Elijah Lagat, M.P.
5. Hon. Charles Nyamai, M.P.
6. Hon. Jackson Kiptanui, M.P.

ABSENT
l. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P.

Vice Chairperson

IN ATTENDANCE NATIONAL ASSEMBLY

l. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

3. Mr. Willfred Manyi - Parliamentary lntern

MIN.NO. 321/2012 PRELIMINARIES

The meeting began with a word of prayer

MIN.NO, 322/2012 coNstD OF THE DRAFT ON THE
PUBLIC ON THE REDUNDANCY EXERCISE AT
KENYA AI LIMITED

The Committee was of the view that the Kenyan public was depending on it to give an

independent report with strong recommendations, towards that effect they proposed the

following amendments:-

i. Under recommendations, to include that the management of Kenya Airways

should train Kenyans in other foreign languages as opposed to employing foreign
nationals;

ii. To include a specific paragraph stating the casual manner in which the Managing
Director of Kenya Airways acted, by failing to give the committee evidence.

The Committee resolved to carry with them copies of the draft report for an in depth
reading.
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MIN.NO. 32312012 ANy OTHER BUS|I.{ESS

i. Letter from the Law ilociety of Kenya lo the Speaker
The Committee was informed that the Law Society of Kenya had vide letter
reference no. S/2O dated 12th October 2012 written to the Speaker of the National
Assembly and copied the Chairperson on the Proceedings of the Committee for
the meeting that was held on October 11, 2012. The letter was requesting the
Speaker to take action on the Committee for asking the legai consel representing
Kenya Ainruays Management, Mr. Kiragu Kimani to leave the meeting room.

The Committee was of the view that the contents of the letter amounted to
intimidation, because the lawyer was asked to leave for fail to follow procedure
for conduct of Committee meetings and kept on interi'upting the proceedings
while Committee Members were speaking. The Committee resolved to have the
Chaii:person meet the Speaker over the maiter.

Request to Visits
. The Committee was informed of a letter from the Ministry of Foreign

Affairs, Kenya on behalf of the South African Parliamentary Portfolio
Committee on Arts and Culture. The South African Parliamentary Porifolio
Committee was requesting to visit between 26th and 28th November, 2012.
Their main for the visit was and understand the management of Kenya's
paleontological and world heritage sites.

The Committee agreed to their request and resolved to write to the
Ministry of National Heritage and Culture requesting for a brief on the
subject matter and for the visits to the heritage sites to be arranged for the
delegation.

The Parliament of Uganda sessional Committee on cender, Labour and
Social Welfare had requested to visit Kenya Parliament. Their main purpose
for the visit is to benchmark on the Disability, Social Protection, and Equity
issues.

a

The Committee agreed to their request and resolved to meet them when
they visit.

324/2012 ADJOUR,NMENTMIN.NO.

There being no Othe
O'clock.

usiness, the irperson adjourned the meeting at Eleven

stGNED.......
RPERSON)

DATE.... ..
/J, l?- 8-.a..1*
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MINUTES OF THE 233RD SI N6 OF THE DEP MENTAL COMM ITTEE ON

IABOUR D gOCIAL WELFARE HELD IN COMM ROOM SECON D FLOOR"

CONTINENTAL .HOUsE. PARI=I@
2012 AT'i2.30 PM

MEMBERS PRESENT

1. Hon. Charles Keter, M.[',
2. Hon. Joseph Magwanga. M.P.
3. Hon. Alfred Odhiambo, M.P.
4. Hon. Pollyns Ochieng, l'4.P.

ES

Ag. Chairperson

Chairperson

EM BEB,

ABSENT WITH APOLOGY
1. Hon. Sophia Abdi Noor, M.P.
2. Hon. Elijah Lagat, M.P.
3. Hon. Charles Nyamai, M.P.
4. Hon. Najib Balala, M.P.
5. Hon. Jackson Kiptanui, M.P.

ABSENT
1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P

1. Mr. Joseph Kinyua
2. Mr. Vincent Rague
3. Mr. Protus Sigei

Vice Chairperson

MINISTRY OF FINANCE
- Permanent Secretary
- Senior Financial Advisor
- DePutY Director

IN AfiENDANCE

I :l

r: -1

.:l

IN ATTENDANCE NATICNAL ASSEMBLY

1. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

3. Ms. Rose Ometere - Hansard Recorder

MIN.NO. 32112012 PRELIMINARIES

The sittings' proceedings commenced with a word of prayer

MrN.NO.322l2C12 coNs ER,ATION OF THE PUBLIC PETITION THE
AT

(KQ)

PRESENTATION BY THE MINISTRY OF FINANCVTREASURY
The Permanent Secretary informed the Committee the following:-

i. The Permanent iecretary had appointed Mr. Vincent Rague his alternate to the

Kenya Airways Board.
ii. The Permanent Secretary represents the Government in the Board as a

shareholder. His role is to ensure oversight in management of the company in

maximizing returns for the investor (government). He also ensures that the

investment is managed in a manner to optimize profits and in terms of policy, he

.,.-|

il
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advises on the impact of any policy decision that the Board takes. Retrenchment i:
however not the kind of policy that the Permanent Secretary has in mind, because
there are labour li-ws that govern that sector.
The decision to retrench was by the Board but it should have been done witl 1n

the laws of the country.

He has sat in several Boards and no employer just sets out to retrench employees,
it's done with good reasons. The global airline market is in economic turmoil and
Kenya Airways has been greatly affected. Kenya Airways markets include Europe,
Asia and Africa. The European market was the greatest contributor to the Kenya
airways profits but has suffered economic recession and the routes are no longer
profitable.
Fuel prices have also gone up significantly, so the decision to retrench was based
on the economic situation and if the situation improves, Kenya Airways will hire
employees once more.

The alternate to the Permanent Secretary Mr. Vincent Rague informed the Committee
the following:-

Committee Clarifi cations
The Committee sought the following clarlfications:-

i. Whether the exercise carried out was a redundancy or retrenchment.
ii. why Kenya Ainruays failed to involve the Ministry of Labour.
iii. Whether ther allegations that Kenya Airways purchases old aircrafts purporting to

be new ones and further it does not buy its alrcrafts directly but through a
financier.

iv. Whether Kenya Airways buys or leases aircrafts from Samburu and Amboseli
companles that are registered in Cayman's lsland.

The Ministry's responses
The Permanent Secretary responded as foltows:-

i' Kenya Airways put a notice in the dailies of its intention to lay off about five
hundred employees and those that volunteered to be laid off and were non
unionisable proceeded with their retirement whereas the unionisable ones were
still with Kenya Airways pending the determinatlon of the case in the industrial
court.

ii. The interest of the government and the shareholders is to ensure that shareholders
get return for their investments and ensure that the company does not revert to
the pre-private period, when it made losses.

iii. The Committee needs to have a balance between retaining employees and
ensuring the company remains profitable to enable it continue its operations.

iv' The Kenya Government shall not create jobs without investments. In deed, unlike
before privatization, Kenya Airways pays tax, meets its operational cost and pays
dividends thus the net benefits to the government and the Kenyan people were
substantlal.

2



v. Kenya Airways has a urell thought out plan for increasing its fleet by purchasing

new aircrafts. A company in the United States of America that was contracted to
p:ovide the aircrafts failed and thus Kenya Airways resorted to leasing aircrafts.

vi. lhe Ministry of Labour would only get tnvolved irr such a matter if there is a

problem, to ensure that the labour laws are observed and if not solved, the matter

can proceed to the industrial court as is the case, with the current issue under

consiCeration.
vii. Workers unions would certainly be involved in the discussions but at the end of

the day the employer who is meeting the financial responsibility has the final say.

The Alternate to the Permanent Secretary Mr. Vincent Rague responded as follows:-
i. lf the court rules that the employees targeted should be laid off, Kenya Airways

would make a savlng of one billion annually and the costs of laying them off
would be Kshs. 800,000,000 million.

ii. He was not aware that Kenya Airways outsourced other employees immediately
after retrenching the over 600 employees. However, the role of the Board is not

to micromanage management, and outsourcing is an operational decision for the

management.
iii. He was aware of the letter dated 27'\ October 2A12 by the Committee inviting

the Board to a meeting and was also aware that various persons had appeared or
were scheduled to app€ar before the Committee, but just like the other witnesses,

he feels constrained to answer questions that refer to operations of the dirline as

they were sub-judice and the management would be better placed to answer

them.
iv. He was not aware of Samburu and Amboseli companies and the names were new

to him. ln terms of procurement, there is a long term plan for the airline to
contract with Boeing for supply aircrafts. The first delivery was exPected in the

year 2014.
v. Kenya Airways procures the Embraer aircrafts directly from the Embraer comPany.

They borrow money from banks to acquire the aircrafts.

The Committee was of the view that, Treasury was not representing the wishes of public

and the government in the Kenya Airways Board, and the decision by Kenya Airways

was rushed the labour laws was not observed.

The Committee observed that the Permanent Secretary and his alternate to the Kenya

Airways Board were not willing to volunteer lnformation regarding the lssue under

consideration.

MIN.NO. 323/2012 ANY OTHER BUSINESS

i. Report from the Capital Markets Authority (CMA)
Following the request by the Committee, to submit a report covering the

following issues; the legal mandate of the Authority; the shareholding structure of
Kenya Airways; details of group structure of Kenya Airways; the relationship

between Kenya Airways and Jambo Jet Ltd, Amboseli Ltd and Samburu Ltd; and

the services that have been outsourced by Kenya Airways to other companies andt:l

-:,
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the itinrate beneficiai'ies, Capital Markets A.ltl-,ority througil the Clerk's Office
subniitted the repor-t.

Dra{ lieport on petltiorr by Ex-Employees of Kenya Airr,trays w.ho had been
declared redundant
The Committee was of the view that so far they had exhausted all the evidence
despite Kenya Ainarays management failure to appear. The Committee resolved to
close lts evidence taking and consider the draft report on Tuesday, ]3 November
2012.

t'4lN.N . 32112012 ADJOURNMENT
There being no other Business, the chairperson adjourned the meetin g at Foriy Five
minutes past One O'cloc

SIGNED...

$
RPERSON)

ii

DATE. #fr*laer 9-

+



MINUTES OF THE 232ND SITTING OF THE DEPARTM COMMIfiEE ON
r ARat ta aNn (na r \Yrtrr trADtr utrt r\ ll\l rrr[rh, ITTE trD l', Ctr,.r^\l\ln trl nnD
gQI.tTtNENTAL HOUSE. .PARLIAMENT BUi!D!N6S ON TUESDA'1, 5rH NOVEM.BER.

2012 N l0.r5 AM

MEMBERS PRESENT

l. Hon. Sophia Abdi Noor, M.P.
2. Hon. Charles Keter, M.P.
3. Hon. Joseph Magwanga, M.P.

Chairperson

ABSENT U(/ITH APOLOGY
Hon. Najib Balala, M.P.
Hon. Alfred Odhiambo, M.P
Hon. Elijah Lagat, M.P.
Hon. Charles Nyamai, M.P.
Hon. Pollyns Ochieng, M.P.
Hon. Jackson Kiptanui, M.P.

1.

2.
3.
4.
5.
6.

ABSENT
1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M,P

IN ATTENDANCE

Vice Chairperson

NATIONAL ASSEMBLY
l. Ms. Rachael Kairu
2. Ms. Caroline K, Kinyua

Second Clerk Assistant
Third Clerk Assistant

_)
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MrN.NO. 32rl20r2 PRELIMI NARIES

The sittings' proceedings commenced with a word of prayer

MIN.NO. 322l20r2 rr.lN(lr'lFp aTl nF THE Dt rPt tr D ,1Nt /1NTH F

EXERCIS LIM
(KQ)

MEETING WITH THE BOARD OF DIRECTORS, KENYA AIRUUAYS

The meeting was informed that the Board of Kenya Airways had written a letter stating
that they would not be attending the meeting, citing their previous stand that the matter
(petition) was sub judice.

The Committee was of the view that Kenya Airways was uncooperative, and resolved to
proceed to write its report without their input.

M!N.NO. 323/2012 ANY OTHER BUSINESS

MEETING WITH THE PERMANENT SECRETARY, MINISTRY OF FINANCE
The Committee was informed of the meeting with the Permanent Secretary, Ministry of
Finance scheduled for 12.00 noon on Tuesday, 06 November,2012.

1



MIN.NO. 324i20i2 ADJOURNMENT
There being no Other Business, the Chairperson adjcurned the 'neeting at Thirty minutes
past Ten O'clock.

stGNED......
. (CH PERSON)

DATE { lr*1 ao e1
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F Th{E 23'tn 5

ARE
P

zAn AT 1().30 AM

MEMBERS PRE5ENT
1. Hon. Sophia Abdi Noc,r, M.P.
2, Hon. Charles Keter, M.P.
3. Hon. Jackson Kiptanui. M.P,

ABSENT WITH APOLOGY
1. Hon. Najib Balala, M.P.
2. Hon. Alfred Odhiambo, M.P.
3. Hon. Elijah Lagat, M.P.
4. Hon. Charles Nyamai, M.P.
5. Hon. Joseph Magwanga, M.P
6. Hon. Pollyns Ochieng, M.P.

ABSENT
1. Hon. Lenny Klvuti, M.P.
2. Hon. Clement Waibara, M.P

IN ATTEN DANCE NATIONAL A55

Ms. Rachael Kairu
Ms. Caroline K. Kinyua
Ms. Rose Ometere
Mr. Willy Manyi

ED

ILD

Chairperscn

Vice Chairperson

BLY

Second Clerk Assistant
Third Clerk Assistant
Hansard Recorder
Parliamentary lntern
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MtN.NO. 31712012 PRELIM INAR.IES

The sittings' proceedings commenced with a word of prayer.

MIN.NO. 318/2012 coNSl ERATION OF THE PUBLIC PETITION THE

(KQ)

MEETING WITH THE BOARD OF KENYA AIRUUAYS

i. The meeting was informed that the Board of Kenya Airways had communicated

vide letter dated 16th October 2012 that it would was not attending the sitting as

scheduled. The letter cited that the matter (petition) was before the lndustrial

Court and it would be subjudice to deliberate on the same'

It also requested the Committee to reply to the letter by the management dated

llth October 2012, before they could consider having another meeting with the

Committee.

ii. The Committee resolved to have the letter of 11th October replied to and to invite

the Board to its meeting on I't of November,2Ol2.

1



MIN.NO. 319/2An ANY OTF|ER B JSINESS
Adjournment of Committee Business
The Committee resolved tc adjourn its sit:irrgs until Thursday, November 1, 2012 irs the
House was on recess.

MIN.NO. 320/2012 ADJOURNFlENT
There being no Other Business, the Chairperson adjourned the meeting at Foriy Five
minutes past Ten O'clock.

SIGNED
(cH PEPtsCN)

DArE. .. .*l ,*f..+*r
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OF THE 22 FTHED MM
R AND iAL EH IN CCMMITTEE RCOM SECOND FLOOR,,

CONTINENTAL HOUSE. PARLIAI*dI.NT BUILT:INGS ON TUESDAY, 16rH OCTOBER,
20r2 AT 11.20 AM

@
1. Hon. Sophia Abdi Noor, M.P
2. Hon. Charles Keter, M.P.
3. Hon. Charles Nyamai, M.P.

Chairperson

ABSENT UUITH APOLOGY
1. Hon. Najib Balala, M.P.
2. Hon. Alfred Odhiambo, M.P.
3. Hon. Elijah Lagat, M.P.
4. Hon. Jackson Kiptanui, M.P.
5. Hon, Pollyns Ochieng, M.P.
6. Hon. Joseph Magwanga, M.P

ABSENT
1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P.

Vice Chairperson

IN A1TENDANCE CENTRAL OR6ANIZATION OF TRADE I]NIc)N TCOTTJ)5

Mr. Ceorge Muchai
Mr. Rajab W. Mwondi
Mr. Musamia Wafula
Mr. Ernest Nadome
Mr. lsaiah Kubai
Mr. Albert Njeru
Mr. Bonne Nicholas Barasa

Board Member/Deputy Sec. General, COTU
Board Member/Chairman Ceneral, COTU
Board Member, COTU
Board Member, COTU
Board Member, COTU
Board Member, COTU
Aviation Union (AAWU) 6eneral Secretary

INA DANCE NATIONAL ASSEMBLY

:

1.

t.:t

:l

2

3

4
5

6
7

::l

;n:,)

^_..1

:::
i:.: I

,::-:-

i.::l
.,..f,

::::
i:-..i

i-:j I

+::
::- l

1.

2
3

4

Ms. Rachael Kairu
Ms. Caroline K. Kinyua
Wilfred Manyi
Ms. Rose Ometere

Second Clerk Assistant
Third Clerk Assistant
Parliamentary lntern
Hansard Recorder

MIN.NO 311/2012 PRELIMINARIES

The sittings' proceedings commenced with a word of prayer.

CONSIDERATION OF THE PUBLIC PETITION ON THE
RETRENCHMENT EXERCISE AT KENYA AIRIUAYs LIMITED

1

MrN.NO. 31212012

(KQ)



', he DePuty Secretary General of COTU irrformed the meering that the Secretary General
r'.ras out cf the country atrending a meet'ng so he was not able to attend the meeting
i''nc he had instead requested the Deputy Secretanz G.:neral to appear before the
Comnrittee.

He thereafter Tabled the following docurnents:-
i. Letter dated 1't was on the Kenya Airways Staff Rationalizaticn Exercise, from the

CEO of Kenya Ainvays to the Permanent Secretary, Ministry of Labour'.
ii. Letter dated 4'h, August 2C12 on redundancy, from the Head of Human Resources

Relationships and Re'arard to Julius Chacha Mwita.
iii. Memo dated 6th September 2012 on Voluntary Early Retirement/Retrenchment,

from the CLO of Kenya Airways to the employees of Kenya Airways.
iv. Section 40, Emploi,.rment Act,2OO7 on termination on account of redundanry.
v. Section 49, Collective Bargaining Agreement on redundancy.
vi. ILO Ernployrnent R.eiationship Recommencjation, oi 2006.

PRESENTATION BY CENTRAL ORCANIZATIO}.I OF TRADE UNIONS (COTU)

The Deputy Secretary General informed the Committee the following:-
i. COTU is an umbrella body of trade unions in the country and thus does not deal

directly with the employees. COTU relies heavily on its affiliates and in regard to
the matter under consideration, the affiliate was the Aviation Altied and Workers
Union (AAWU).

lt. COTU uncJerstands matter before the Committee to be about redundancy. As
defined in section 40 of the Employment Act. 40. (1) An employer shall not
terminate a contract of service on account of redundancy unless the employer
complies with the following conditions -

(a) where the employee is a member of a trade union, the employer notifies
the union to which the employee is a member and the labour officer in charge of
the area where the employee is employed of the reatont for, and the extent of,
the iniended redundancy not less than a month prior to the date of the intended
date of termination on account of redundancy;

(b) where an employee is not a member of a trade union, the employer notifies
the employee pertonally in writing and the labour officer ;

(c) the employer has, in the selection of employees to be declared redundant
had due regard to seniority in time and to the ski//, ability and reliability of each
employee of the particular class of employees affected by the redundancy;

(d) where there is in existence a collective agreement between an employer and
a trade union setting out terminal benefits payable upon redundancy, the
employer has not placed the employee at a disadvantage for being or not being a
member of the trade union;

2



(e) the emploS,er has where leave is due to an employee who is declared

redunCant' , paid off the leave in cash;

(f) the employer has paid an employee Ceclared redundant not less than one

ntonth's nctice or one month's wages in lieu of notice; and

@ the emplcyer has paid to an employ,ee declared redundant severance pay at
the raie of not less than fifteen days pay for each completed year of service.

(2) Subsection (l) shatt not apply where an ernployee't tervices are terminated on

account of insolvency at defined in Part Vttt in which case that Part shall be

applicable.

(3) The Minister may make rules requiring an employer employing a ceftain

minimum number of emplayeet or any group of employers to insure their

employees against the risk of redundancy through an unemPloyment insurance

scheme opeiated either under an established national insurance scheme established

under written law or by any firm underwriting insurance business to be approved

by the Minister.

iii. Kenya Airways failed to notify the employees, the union to which the employees

were members and the area labour off,icer of the intended redundancy' The

notiiication that was given did not conform to the law. The District Labour Officer

was just copied the letter that was sent to the Permanent Secretary, Ministry of
Labour so it was not possible to make any intervention.

iv. The management of Kenya Ainruays first issued a notice dated 4th September 2012,

to all its employees informing them that they had been declared redundant, two
days after on the 6,h of September, Kenya Airways issued a memo talking about

retrenchment programme which is different from redudancy.

v. The union did not have an engagement with Kenya Airways over the redundancy.

At some time in August 2012, the management had invited the union to discuss

rationalization but the negotiations were never completed.

vi. Kenya Airways did not adhehere to Clause 49 of the Collective Bargaining

Agreement which states that;

Redundancy
(a) This shall be as defined in the current Employment Act, 2007 and as may

be amended from time to time.

(b) An employee declared redundant shall receive three (3) months notice or

three (3) months' salary in lieu.

)



vil.

(c) An employee who has been declared redundarrt and given notice shail be
permitted to leave before the expiry of the notice period if he/she v,,,ishes.
However, he/she shall not be paid for the unexpired notice per-iod.

(d) ln adciition to (b) above, an employee declared redunciant shail be entitlecJ
to a severance pay at the rate of 20 days salary for each year of completed
service.

(e) An employee declared redundant shall be entitled to the following:-
. 6ross pay up to the effective date of the reCundancy
. Accrued leave days up to the effective date of redundancy based on the

salary at the rate of 20.5 working days per month
o Provident Fund in accordance v';ith the Provident Fund Rules and

Regulations.

" ESOP shares in accorcjance with ESOP Ruies anci Reguiations if appiicable.

Kenya Airways wrote a letter to the Permanent Secretary, Minister for !-abour vide
letter dated 1't August 2012 informing her of the staff ratlonaiization exercise. The
subject matter of the letter was 'Kenya Airways Staff Rationalization Exerclse'. ln
one of the paragraphs the letter indicated that Kenya Airways would immediately
embark on a restructuring exercise that would result in staff redundancies and,
where applicable, outsourcing of labour.

The entire redundancy exercise was aimed at the renroval of employees and their
replacement through outsourcing. Outsourcing is a new concept in Kenya. lt had
been outlawed by the industrial court and it runs contrary to Article 41 of the
Constitution.

In the second last paragraph, the letter stated that in executlng the process, full
compliance to the labour laws and the CBA where applicable, would be observed.
Kenya Airways did not observe the laws and CBA.

viii. Other employers who have in the past declared their intentions to reduce labour
have engaged unions and have agreed on other alternatives including
deployments, which Kenya Airways did not.

Observations by Central Organization of Trade Unions (COTU)
i' Kenya Airways employs foreigners to jobs that can be very ably done by Kenyans.

Other airlines elsewhere hardly employ foreigners. Nothing stops Kenya Airways
from training the Kenyans on foreign languages to perform these jobs, besides,
employees could learn the foreign languages. Kenya Airways was making an effort
to sustain employees from other countries at the expense Kenyans.

ii. Most of the employees who were retrenched were young persons with families
whose lives had been declared economically dead.

4



Mr. lsiah Kubai informed the Committee the following:-
i. There \^,ere tr,r;o issues under the nlatter; to star v;ith the con'rpany ta,ked of

retrenchment then tliey resulted to redundancy. ln regard to retrenchrnent, the

workei' vcluntarily agrees to terminate his/her services and they should thus be

paid generously in ac:ordance with the agreement that the parties have set. This is

because the employees were on Permanent and Pensionable basis.

ii. The employee numbers \{/ere not superfluous as Kenya Airways started recruiting
immediatety through outsourcing after declaring the employees redundant.

IV

Kenya Airways discriminated and victimized the workers, by declaring redundant
those that they thought were expensive to maintain in terms of hospital bills, and

union ofiicials as a way of silencing the unicn.

The best practice in criteria for redundancy was the principle rule of Last ln First

Out (LIFO). ln addition, if the company was recruiting thereafter, the best practice

would be to employ the same employees first before considering others as

opposed to the practice of outsourcing.

Whereas Kenya Airways was claiming that it wanted to reduce the number of
employees thus declaring some them redundant, the union was concerned that
the company was through its expansion programme in the Process of acquiring
more aircrafts meaning the company would need to employ more employees.

Only the General Secretary of the Union who is mandated to engage with the
Kenya Airways management. Other members of the union supported the
Chairperson who had no authority to engage with the Management.

Some workers applied for voluntary retirement. However, the company indicated
that all the employees had voluntarily agreed to retire even those that did not
volunteer.

ln 2006, tnternational Labour Organization (lLO) considered the practice of
outsourcing and recommended that each country must have laws in place to guide

the practice, and thus COTU very strongly challenges the practice by Kenya

Airways.

The General Secretary of the Aviation and Allied Workers Union informed the

Committee the following:-
i. The Union wanted to engage the management of Kenya Airways, but the

management was unwilling. The management only sent one communication to
the Union under subject matter, the rationalization exercise'

lt

il1.

IV
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The Cornmittee sought to know whether t,re Union was in any vray involved by the
manaSement in deciding whether tc carrl'out the retrenchment, which the Cen:ral
Secretary initially denieci anv engagernent L,rt iater confirmed after the Comnrittee r:ad
out the minutes of the meetings held on 3'd and 10'h Augusr 2012 betv.reen the Aviation
and Aliied Workers Union and the l,"{anagement of Kenya Airways, whereby he attended
one meeting anC he was represented in the other. He confirmed that indeed, there;rad
been scme engagements, which were not concluded.

He however denied having sub,mitted a proposal tc Kenya Airways Management on
severance package, yet the Committee was in possession of a copy of the proposal that
he had submitted, He furiher denied that he had ever been suspended from the Aviation
and Allied Workei's Union stating that it was the creation of Kenya Airways, vet the
Committee had information that he had been suspended from the union and the same
information had been coi-nrnunicated to the Kenya Ainvays and the llegistrar cf Unions.

The Deputy Secretary General of COTU informed the Committee the following:-
i. COTU does not interfere with the internal matters of the affiliate unions. Uncier

the Labour Relations Act, 2OO7 Section 2, the authorized representative in matters
of a union is the General Secretary of a particular union and COTU transacts with
that indiriidual. However, in the case of the matter between Kenya Airways and
the AAWU-K, the letter copied tc the union regarding the rationalisation exercise
and the proposal that was made by the 6eneral Secretary of the Aviation and
Allied Workers Union to the Kenya Airways Management on severance package
were not presented to COTU.

ii. Kenya Airways acted contrary to the labour laws and the Constitution of Kenya.
iii. The redundancy exercise carried out by Kenya Airways was irregular and unlawful

and thus should be nullified and all the affected employees reinstated.
iv. Most of the affected employees were the women. They should not be

discriminated on account of a natural phenomenon such as pregnancies and
neither should any company discriminate union workers.

The Committee requested COTU to prepare a report clarifying the three issues as
referred to by various witnesses under the matter under consideration; rationalization,
redundancy, and retrenchment.

MIN.NO. 313/2012

There being no Oth
past One O'clock.

erB ss, the Chai
I

rson adjourned the meeting at Ten minutes

SIGNED
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2012 AT 10.30 A.M.

MEMBERS PR.E5ENT

1. Hon. Sophia Abdi Noor, M.P.
2. Hon. Charles Keter" M.P.
3. Hon. Joseph Magwanga, M.P.
4. Hon. Pollyns Ochieng, M.P.
5. Hon. Charles Nyamai, M.P.
6. Hon. Elijah Lagat, M.P.

ABSENT WITH APOLOGY
1. Hon. Alfred Odhiambo, M.P.
2. Hon. Jackson Kiptanui, M.P.
3. Hon. Najib Balala, M.P.

ABSENT
1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P

ILDIN

Chairperson

Vice Chairperson

EMENT

RSDAY

IN ATTENDANCE KENYA RUUAYS M}.N

1. Dr. Titus Naikuni
2. Mr. Evanson Mwaniki
3. Mr. Albert Mwenda
4. Mr. Kiragu Kimani

6roup Managing Director and CEO

Chairman, Board of Directors
Croup Human Resource Director
Legal Advisor
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IN AfiENDANCE NATIONAL ,ASSEMBLY

1. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

3. Ms. Rose Ometere - Hansard Recorder

MIN.NO. 304/2012 PRELiMINARIES
The sittings' proceedings commenced with a word of prayer.

MIN.NO. 305/2012 CONSID ER.ATION OF THE PUBLIC PETITION THE
AAI

KQ\
PRESENTATION BY KENYA AIRWAYS

The Chairrnan of the Board informed the Committee the following:-
i. That Kenya Airways would wish to correct the erroneous impression given by the

members of the fcurth estate that the management of Kenya Airways had refused

to appear before the Committee.



ilt.

The management of Kenya Airways appreciates the roie that the Committee plays
a:tC also appreciates that Kenya Ainvays is a national entity trrat plays a key
e(.onomic role and the issues in the petition were pertinent.
The Chairman of the Board had received the letter inviiing members of the Board
tc,r a meeting of the Committee. However, rome of the Directors w.ere out of the
country, thus it r,r.ras not possible for them to appear in the rneeiing as invited. He
was grateful that the Cornmittee has given an alternative date fcr the rneeting.
The company belongs to the 74,OOO shareholders who have elected the Board of
Directors with specific manciate among them to; set policies, supervise the
management, ensure that the policies were in interest of the shareholders, and to
also ensure long term sustainability of the business. The Board is very much
involved in the cjecision making in the company including; the investments,
structure of the organization, delivery of the agreed budget among others. This
includes the critical issue of retrenchment under discussion.
The tsoard has a very critical mandate to ensure that tlie airline, vrhich is a national
carrier is efficient and meets the expectations of the F(enyan Puolic. The airline is

55 percent owned by Kenyans.

The CEC informed the Committee the following:- The petitioners had also moved to the
lndustrial Court over the same matter therefore it would be prejudicial to discuss the
matter with the Committee.

The Committee Chairperson informed the meeting the following:- That the Hon. Speaker
had directed the Committee to investigate the matter while aware that the matter was in
the Court and therefore, the matter being subjudice should not arise, and further that the
case was it was only at the mention stage.

The CEO of Kenya Airways maintained that he was not to discuss the issue as it was
subjudice. The Chairman of the Board requested that the management of Kenya Airways
be given more time to consult over the issue and revert back to the Committee.

The Committee under the circumstances resolved to adjourn the meeting

M!N.NO. 306/2012 ADJCURNMENT

There being no Oth usiness, the Chairperson adjourned the meeti ng at Forty Five
minutes past Ten

sIGNED....
RPERSON)

DATE /r*f +nr e-
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MIN OF THE 226TH SIfiING OF THE DEPARTMENT AL COIr/IM.|TTEEON
I.ABOUR AND SOCIALW HELD

CONTIN HOLISE. PA ',|.AM.ENT EUILnING; oN WEDNESDA'

20]2 AT 11.i0 AM

MEMBERS PRESENT

1. t-lon. Sophia Abdi Noor, M,P.
2. Hon. Najib Balala, M.P.
3. Hon. Charles Keter, M.P.
4. Hon. Jackson Kiptanui, M.P.
5. Hon. Joseph Magwanga, M.P.
6. Hon. Charles Nyamai, M.P.
7. Hon. Pollyns Ochieng,M.P.

Chairperson

ABSENT WITH APOLOGY
1. Hon. Alfred Odhiambo, M.P.
2. Hon. Elijah Lagat, M.P.

ABSENT
l. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P

Vice Chairperson

IN AfiENDANCE NATIONAL A5SEMBLY

1. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

MIN.NO. 299/2012 PRELIMINARIES

The sittings' proceedings commenced with a word of prayer'

MIN.NO. 3OO/aA:p CONFIRMATION OF MINUTES

Minutes of the 223,d Sitting of the Committee held on 9th October,

as a true record of the deliberations and signed by the Chairperson

ND FI8_OR.

2012 were confirmed
after being proposed

by Hon. Charles Keter, MP and seconded by Hon. Pollyns Ochieng, MP.

MlN.NO.30l/2012 c DER,ATION AND ADOPTION OF THE ON

THE NOMINEE TO THE N GENDER AND

EOUALITY COMMISSION
The Committee considered the draft report on the nomination of Mrs. Gumato Ukur
yatani for the position of a Member to the National Gender and Equality Commission

and approved it without amendments, after being proposed by Hon' Joseph Magwanga'

M.P and seconded by Hon. Charles Nyamai, M.P.

:: :-]-:
.-l

1



MIN.NO. 302l2C12 ANY OTH BUSINHSS

Consideration of the Petition on the P-edundancy Exercise at Kenya A.irw,,ys
Limited (KQ)
The Committee was informed of a request from KQ to have the rneetings with
Management and Board heid on l8'h October 2AD. Irvlembers upheld its
resolution of Tueday, 9th Octcber 2012, to take evidence from the CEC ancl
management on ThursdarT, lI'h October 2A12 at .10.00 a.m as they had earlier
requested. The Committee resoived to take evidence from the Board on Thursday
18th Cctober 2012 at 10.00 a.m.

o

a

s

a

ii. Bills before the Committee

The Commlttee resolved to hold a stakehclders meeting on the Sports Bitl, 2012
on Moncjay, i5,t October, 2Oi2 ar 2.O0 p.m.

The Committee resolved to invite the Chandaria Foundation and other
stakeholders to present the memorandum of Foundations and Trusts on the Public
Benefit organization Bill, 2012 on Monday october 15, 2012 at 3.o0 p.m. The
Committee further resolved to table its report on the Bilt on Wednesday, l7,h
October 2012.

The Committee resolved to Table its repcrt on the Social Assistance Bill, 20.I2 on
the week beginning l5th October 2012.

The Committee was informed that the Departmental Committee on Health was
also considering the Kenya National AIDS Commission Bill, 2012 and that they
had too met several stakeholders, The Committee proposed to have a joint sitting
to agree on the amendments.

The Committee resolved to consider the other pending Bills including the
lndustrial Training Amendment Bill, 2012 and the Human Resource Profession
Management Bill, 2012 after Tabling all the above reports.

a

a

iii. lnvitation to an IPU Seminar on Violence against Women and Girls

The Committee was informed of an invitation to an IPU seminar for the East and
Southern African Parliaments on preventing and responding to violence against
women and girls: From legislation to effective enforcement. The seminar was
scheduled to take place in Dar es Salaam, Tanzania between 5,h and 7th December
2012.

The Committee nominated Hon. Sophia Abdi Noor, M.P,, Hon. Charles Keter,
M.P., Hon. Joseph Magwanga, M.P., and Hon. Pollyns ochieng, M.p. to attend
the seminar.

a
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J MIN.NO. 303/2012 ADJOURNMENT
There being no Otller Business, the Chai rperson acljourned the meeting at Forty rninutes

i p,-rst Eleven O'cl
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MINUTES OF THE 2251H SITT'IN6 OF THE DEPARTMEI{TAL CO}Ih4ITTEE ON
IABOUR AND SOCIAL WELFA,RE HELD lN CCMMTTTEE RCOM NO. $ECOND

ELWLI!a!]5E, PARLIAMENT BUILDINGS Q!; WEDNESDA';'" ior!
O(TOBER, 2G12 AT I }O AM

MEMBERS PRESENT

1. Hon. Sophia Abcli Nocr, M.P,

2. Hon. Charles Keter, Ivt,P.

3. Hon. Najib Balala, M.P.
4. Hon. Pollyns Ochieng, lvt.P.

5. Hon. Joseph Magwanga, N4.P

6. Hon. Jackson Kiptanui, M.P.
7. Hon. Charles Nyamai, M.P.

Chairperson

ABSENT WITH APOLOGY
1. Hon. Alfred Odhiambo, M.P.
2. Hon. Elijah Lagat, M.P.

ABSENT

l. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, I'r1.P.

Vice Chairperson

IN A]TENDANCE
l. Esther Koimet
2. Beatrice 6athirwa

IN AfiENDANCE
1. Ms. Rachael Kairu
2. Ms. Caroline K. Kinyua
3. Ms. Rose Ometere

MINISTRY OF FINANCE

NATICNA ASSEMBLY

lnvestment Secretary

Ag. Director of lnvestment

Second Clerk Assistant

Third Clerk Assistant

Hansard Recorder

MIN.NO. 293/2012 PRELIMINARIES

The sittings' proceedings commenced with a word of prayer.

MlN.NO. 294l20r2 CONSIDERATION OF THE PUBLIC PETITION ON THE
RETRENCHMENT EXERCISE KENYA AIRUUAYS LIMITED
(KQ)

The Permanent Secretary and the Alternate Director in the Kenya Airways Board were
out of the country on official duties until 21n October 2012. The Committee resolved to
give a hearing to the lnvestment Secretary in the absence of the Permanent Secretary
who had been invited to give evidence.
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PRESENTATION BY THE MINISTRY OF FINANCE

The lnvestment Secretary informed the Committee the following:-

The position of the Ministry on the retrenchment exercise of Kenya Airv,rays

As a listed company and given that the 6overnment shareholding is less than 50 percent,
Kenya Airways is not a State Corporation and therefore is not under the purview of the
State Coi'porations Act, Cap 146 r'or is the Co,i-,pany un,jer the direct ccntr'ol by arry
Covernment ministry.

The affairs of Kenya Airways are exercised as stipulated in the Companies Act and
specifically in the Memorandum and Articles of Association of the Company.

The shareholders through the AGM appoint the Board of Directors, which in turn
appoints management which engages employees to undertake the day to day affairs of
the company.

Kenya Airways is a private cornpany following its privatizatlon in 1996 and its

subsequent listing on the Nairobi Securities Exchange.

Kenya Ainvays is managed by its Board and Management, As a sharelrolder in the
company, the Government of Kenya exercises its rights through the Annuai
6eneral Meeting as provided for in the Companies Act.

The main objective of a commercial entity like Kenya Ainuays was to maximize
shareholders' value ancj returns as well as provide efficient services to its clientele in the
most competitive terms. The management therefore must ensure that the operations of
the Company are efficient and effective, and costs are sustainable.

Kenya Airways economic status report

As the national carrier, Kenya Airways plays a very significant role in the development of
transporl and tourisms sectors in the Country. lt also plays an important role in the
development of Jomo Kenyatta lnternational Airporl as a major regional hub for air
transportation.

II Kenya Airways is self-sustaining and has not relied on the Exchequer for funding to
finance its operations from the time of its privatization. lt has been declaring and paying
dividends to its shareholders including the Government and this constitutes part of the
National Revenue which is appropriated by Parliament for various Covernment spending.
Dividends received by Government from Kenya Airways' investment in the last three (3)
years were as follows:-

lt

II

IV

2



Year Amount in Kshs.

2009/10

2010'2011

100,862,942.00

'r00,852,982.O0

151,291,47 4.OO2011/2012

Adherence to the provisions of the Employment Act

i. The Ministry of Finance expects Kenya Airways as a resPonsible legal entity to operate

within the laws of the country and adhere to all the laws it operates under, including the

Employment Act, 2007 and Labour Relations Ad,2OO7.

The Committee sought the following clarification

i. The role of the Permanent Secretary Ministry of Finance in the Kenya Airways

Board.

ii. The rationale of the retrenchment that Kenya Ainuays carried out recently.

iii. Whether the Board approved the retrenchment programme. Whether the

representation of the government in the Board agreed with the retrenchment

exercise. How was the Board informed about the exercise.

iv. Whether Kenya Airways adhered to labour law by retrenching employees through

short text messages.

v. The amount of funds that had been invested by the government prior to Kenya

Ai rrarays privatization.

vi. Whether the Ministry of Finance was satisfied that the dividends being paid by

Kenya Airways were correct.

vii. The saving by Kenya Airways by retrenching the 600 employees.

viii. Whether it was necessary for Kenya Airways to seek the government's approval in

retrenching the employees, taking into account the Sovernment's ownship of 3O

percent shareholding in Kenya Airways.

The lnvestment Secretary resPonded as follows:'

i. The Permanent Secretary Ministry of Finance sits in the Board as a shareholder and

his role is that of a shareholder to ensure that the comPany is run efficiently. lf

there any poliry issues, they get communicated to the government.

ii. As a national flag carrier, Kenya Airways is important as it enhances the image of our

country, thus, it is expected to adhere to good Sovernance practices.

iii. She was in the know regarding the rationale for the retrenchment as she does not

sit on the Board. However, she would confirm whether the retrenchment was

approved by the Board from the minutes and revert back to the Committee.

3



IV

VII.

VI

The departmetrt of investmerrt is char5ed wii i accounting fcr investment income.
When the Board makes d r€con-lFi-rendation to the Annual General Meeting on the
shares to be paid, the department receives 166 ;ightful shares and accounts for it.

The company has a dividend policy which also considers the strategic plan. The
government participates through the mechan[srns that have been created by the
Company's Act in verifying the dividends.

ln terms of separation of powers, the N/rinistry was only in a position to respond to
policy issues but the quettlons on how the Board went about the retrenchment
exercise could only be answered by the Board.

The Ministry would avail information on how much money the government had
invested prior to the privatization of Kenya Airways.

At the time of privatization Kenya Airways was fully owned by the government.
Since the privatization, Kenya Airways has been self sustaining. lt plays a very
significant role in the improvement of the country'r economy in among other
sectors, touriim.

Owing to the fact that the investment secretary was not able to respond to follow up
questions as she does not sit in the Kenya Ainruays Board, the Committee resolved to
invite the Permanent Secretary and the alternate to its sitting, once they were back in the
country.

MIN.NO. 29512012 Ap.LOURNMENT

There being no Other Business, the Chairperson adjourned the meeting at Ten minutes
past Eleven O'clock.

srGNED.....
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MINUTES C'F'THE 224rh EITTING r)F THF DEPA R.TMENTAL COMM EON I ABOi iR AND
M E CONTIN

PARLITMENT BUILDINGS OI..I TUESDAY. gTH OCTQBER.2Ol2 AT 10.50 AU

MEMBERS PRESENT

Hon. Sophia Abdi Noor, M.P.
Hon. Charles Keter, M.P.
Hon. Joseph Magwanga, M.P.
Hon. Jackson Kiptanui, M.P.
Hon. Pollyns Ochieng, M.P.
Hon. Charles Nyamai, M.P.
Hon. Elijah Lagat, M.P.

Chairperson

ABSENT WITH APOLOGY
1. Hon. Najib Balala, M.P.
2. Hon. Alfred Odhiambo, M.P.

AtsSENT
1. Hon. Lenny Kivuti, M.P.
2. Hon. Clement Waibara, M.P.

Vice Chairperson

IN ATTENDANCE NATIONAL ASSEMBLY
l. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

MIN.NO.290/2012 PRELIMINARIES

The meeting commenced with a word of prayer

MrN.NO.291l20r2
RETRENCHMENT EXERCISE AT KENYA AIRWAYS LIMITED KQ)

Meeting With Kenya Airways Group and CEO, F.enya Airways
The Committee informed that the CEO, Kenya Airways had sent an apology vide a letter dated

9th October 2012 and instead requested to meet with the Committee on Thursday 1i, October
2012.

The Committee accepted the request to meet with the CEO on Thursday 11, October 2012 and

with the Board of Directors on Thursday 18, October 2012.

MrN.NO.292l20r2 ADJOURNMENT

There being no Other B

Eleven O'clock.
ness, the Chai n adjourned the meeting at Fifteen minutes past

SIGNED
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MINUTES OF THE 222ND S!]TING OF THE DEPARTI'V'IENTAL COMMI'iTEE Oli
AND S

PA.R,LIAMENT BU

MEMBERS PRESENT

Ilon. Sophia Abdi Noor, lvl.P,

Hon. Charles Keter, M.P.

Hon. Pollyns Ochieng, M.P.

Hon. Joseph Magv,.ranga, M.P

Hon. Najib Balala, M.F.
Hon. Jackson Klptanui, M.P.

Hon. Elijah Lagat, M.P.

ABSENT WITH APOLOGY
1. Hon. Charles Nyamai, M.P.
2. Hon. Alfred Odhiambo, M.P.

ABSENT

1. Hon. Lenny Kivuti, M.P.

2. Hon. Clement Waibara, M.P.

IN AfiENDANCE

iNC ROCM NO. 9I MAIN
ILDINGS t)N $UEDNESDAY, O3RD OCTC R, 20't2 A'tr'11.30 AI4

Chairpersc:n

)

1.

2

3

4

5

6

7

Vice Chairperson

CAPITAL MARKETS AUTHORITY
'1. Mr. Paul Muthaura
2. Mr. Richard Mugai
3. Mr. Wycliffe M. Shamah

IN ATTENDANCE
1. Ms. Rachael Kairu

2. Ms. Caroline K. Kinyua

3. Ms. Rose Ometere
4. Mr. Willy Manyi

Ag. CEO

Financial Analyst'

Director Market Operations

NATICNAL AS5EMBLY

Second Clerk Assistant

Third Clerk Assistant

Hansard Recorder

Parliamentary lntern

.:,, MIN.NO.28412012 PRELIMINAR,IES

The meeting commenced with a word of prayer.

MIN.NO. 285/2012 CONSIDERATION OF THE PUBLIC PETITION ON THE
RETRENCHMENT EXERCISE KENYA AIR.U/AYS LIMITED
KQ)

PRESENTATION BY THE CAPITAL MARKETS AUTHORITY (CMA)

1



The Ag. Chief Executive Officer requested to have the evidence given in camera. After
deliberitions, the Committee resolved to hear the Authority pubticly firs- and then go
into ca:nera later.

The Ag. Chief Executive Officer informed the conrmittee the following:-

a) Cverview of the Mandate of the Authority
i. The Capital Markets Authority (CMA) was set up in 1989 as a statutcry agency

under the Capital Markets Act Cap 485A. lt is charged with the prime
responsibility oi both regulating and developing orderly, fair and efficient capital
markets in Kenya with the view to promoting market iniegrity and investor
coniidence.

II The regulatory functions of the Authority as provided by the Act and the
roor rlatinnc inrlr rAo. lironcina .nrl rr tnarr ricino rll lh- ..^i+-l *--1,^+. ;^+^--^^,Ji^ -i^..rrusr rrI ro er rs rerer v rJ.r 16 qrl (r rr vq|/rLql I I roI NEr) tl trtrl ll tEutot lg)r

ensuring compliance with the legal and regulatory framework by all market
participants; regulating public offers of securities, such as equities and bcnds and
the issuance of other capital market pr"oducts such as collective investment
schemes; promoting market to respond to market development through research
on new products and services; reviewing the legal framework to respond to
market dynamics; promoting investor education and public awareness; and
protecting investors' interest.

iii. Kenya Ainvays is listed on the Nairobi Security Exchange thus it falls under the
oversight of the CMA. lt is lirted under the commercial and services sector in the
main investment market segment. The level of the oversight on Kenya Airways by
CMA is to ensure that there is proper disclosure and that the company complies
with the minimum requirements of the listed companies.

Deliberations
i. The Gcvernment and general public shareholding in Kenya Airways and how they

were trading. Members were informed that the Covernment of Kenya through
the Permanent Secretary, Ministry of Finance owns 29.79 percent while other
Iocal shareholders own 60.2 percent.

lt. What disclosures were mandatory by a company that is listed on the Nairobi
Stock Exchange, and whether Kenya Airways compliant.

The Committee heard that CMA depends on the information that is disclosed and
a threshold has to be reached in order for any disclosures to be made. Kenya
Airways is only required to disclose to CMA and the shareholders if they want to
acquire assets that are above the threshold.

ln the scope of the involvement with the listed company, the authority is obliged
to ensure that there is adequate information to ensure that shareholders decide on
their investments in that particular company but not to micromanage.
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Di:closures cover man)/ scopes and in the continuous cversight of the Authority to
.':''e, Kenya Airways h;d been fully comp lia,rt.

1-he Ag. CEO undertook to have CMA would consider issues raised by J'lembers,
and actual figures invclved to establish vvl'rether they warranted Cisclosure, and
i'evert back to the Committee.

Ut. Whether Kenya Airways had disclosed to the shareholders about the other
subsidiary companies; the retrenchment of staff; how the,v were procuring the
Embraers; and ownership of Jambo Jet; partnership between the airline and,
Samburu and Amboseli companies as procurement partners.

Procurement is handled by the Board and Management and CfvlA does not have
any role in that. Companies are obliged to disclose subsidiary companies and they
are also required to seek shareholder consent.

ln respect to the redundancy, the Committee heai"d that the matter was

responsibility of the management and did not qualify to have shareholders
approval.

IV Why KLM withdrew from the acquisition of additional shares despite its earlier
commitment/plan to acquire a certain number of rights and whether that did
jeopardize the position of Kenya Airways expansion.

The Committee heard that at one time, Kenya Airways just completed a rights
issue which'raised Kshs. 14.5 billion and there was a memorandum on what to be

acquired with the funds. At one point KLM was unable to take up the shares they
had planned to purchase due to unspecified personal reasons so the government
of Kenya went ahead to pick the extra shares. However, there were many factors
that may not be within the knowledge of CMA.

Members heard that the Permanent Secretaries, Ministries of Transport and
Finance sit in the Kenya Airways Board on behalf of Government purely as

investment partners rather than regulators.

vi. The interest of staff who have shares in the Kenya Ainruays is as investors in the
company but not as staff. Thus the interest being protected by CMA is not for staff
but that of shareholders. There are other agencies that are mandated to deal with
staff issues.

The Committee proceedings went in camera
The Ag. CEO Capital Markets Authority informed the Committee that they had
requested to go into camera in the interest of clarity of information that was Soing out to
the public, however they had volunteered all the information publicly.irrl
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The Cor.rmittee's retaliated that their interest r,tras nct to make the interest r-ating of
Frenla A;rways to drop, as they were proud of KenrTa Ainvays and neecied tc p,roteit it
but to fi;,d out if the right proceCure was r'oiiov,'er.1 in retrenching ti:e ernpioyees.

The Committee requested CMA to avail for the foitowing inforrnatlon:-
i. n:andate of the Authority;
ii. the shareholding structure of Kenya Airvuays;
iii. the 6roup structure of Kenya Airways;
ir,r. the relationship between Kenya Airways and Amboseli and Samburu Ltd; and
v. services outsourced by, Kenya Airways

MIN "NO. 285l2OI 2 ADJOURNMENT

There being no Oth usiness, the irperson adjourned the meeting at Tvrenty
minutes past One

SIGNED

(cHAiRPERSCN)

DATE ji{*n t+

4



IN fi

WELFARE
F TFIE

MM
N

NO MAI N PJ'rR!.[AlliEt'lT
:.-l

i:::l
la:

iSUILDIN ON TL}ESDAY. 2xo f-,CTOtsER. 2012 AT 12.25 pto4

l

BERS PRES

Hon. Sophia Abdi Noor", M.P

Hon. Charles Keter, M.P.

Hon. Pollyns Ochieng, M.P.

Hon. Najib Balala, M.P.

Hon. Charles Nyamai, M.P.

ABSENT WITH APOLOGY

1. Hon. Joseph Magwanga, M.P.

2, Hon. Jackson Kiptanui, M.P.

3. Hon. Elijah Lagat, M.P.

4. Hon. Alfred Odhiambo, M.P.

ABSENT

1. Hon. Lenny Kivuti, M.P.

2. Hon. Clement Waibara, M.P

Chairperson

Vice Chairperton

MINISTRY F IABOUR,

1.

2

3

4

5

I:.]
:.:

,.1

...,1

IN ATTENDANCE
1. Hon. Sospeter Ojamong, M.P-

2. Ms. Betarice Kituyi

3. Mr. J. A. Yidah

4. Mr. P.N. Macharia

Assistant Minister
Permanent Secretary

Deputy Labour Commissioner

Deputy Chief lndustrial Relations Officer

I
:l

IN AfiENDANCE NATIONAL ASSEMBLY

l. Ms. Rachael Kairu - Second Clerk Assistant

2. Ms. Caroline K. Kinyua - Third Clerk Assistant

3. Ms. Rose Ometere - Hansard Recorder

4. Mr. Willy Manyi - Parliamentary lntern

MIN.NO. 281/2012 PRELIMINARIES

The meeting began with a word of prayer.

MIN.NO.282/2412 EPU
R.ETR.ENC ENT EXER.CISE

(KQ)

PRESENTATION BY THE MINISTER FOR LABOUR

:, ,,1

'al

ir a:

I ::l

I :r:l

tifl

N

L

KENYA AIRUUAYS LIMITED



The lvlinister for Labour Informed the eommittee trre following:-

As a }/rinistry of Labour, they should b,e abie to pr:rtc:t the avaiiable jcls in the Ccuntry.
Regarding redunclancy, the Kenya Consiitution A.rticte 41 protecrs all ernployees by
stating that,

"41(/) Every perton has a right to fair labour praciices
(2) Every Worker has the right -

a) To fair remuneration;
b) To reasonable working conditions;
c) To form, ioin or participate ,!n the activities and programmet of a trade

union; and
a) To go on strike.

(3) Every employer has the right -
a) To form and join an employers organtsation; and
b) To participate in the activities and programmet of an
organisaiion.

employers

(4) Every trade union and very employers' organisation has the right-
a) To determine rts own administration, programmes and activities;
b) To organize; and
c) To form and ioin a federation.

(5) Every trade ttnion, employers' organisation and employer has the right to engage
in collective ba rga in ing. "

The Permanent Secretary informed the Comrnittee that:-

Notice of the intended redundancy

i' According to the communication sent to the Ministry of Labour by Kenya
Airways, the Company issued a 30 days notice, starting ln to 3ln August 2012 in
accordance to section 41 of the Employment Act, 2007.

ii' In the notice however, the employees of Kenya Airways were required to make
an option to decide whether to opt for an early retirement within a period of ten
days. Voluntary Early Retirement is not governed by any laws. However,
according to Article 41 any notice for any separation should be 30 days.

iii. Equivalent practice is that other companies give notices that are much longer than
what Kenya Airways issued.

Dialogue with the Union

i. The issue raised by the Aviation Allied Workers Union is that the clause on
redundancy had not been concluded in the Collective Bargaining Agreement
between the Union and Kenya Airways.
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ii. According to K.enya Aii'ways, consultatlons between the Aviation anci Aliied

Workers Union and Kenr/a Airways were harnpered because there were tr,Vo

factions in the Unicn, thus no consultations vr( re carried out.

Communications to employees

i. The Aviation Allied Workers Union had raised an issue with the way the

redundancy exercise was carried out. The Ministry of Labour established that there
was no separation training given to the employees in regard to their redundancy.
Kenya Airways carried out the exercise hurriecily and even the employees who did
not opt for voluntary early retirement were sent on retrenchment.

ii. The issue of social dialogue is critical in ensuring that a redundancy exerclse is

cai'ried out in a humane way. Further, the communication to affected employees

through text messages while on maternity leave, sick leave or out of station was

inhuman, cruel and barbaric.

iii. The Ministry of Labour was not involved in the exercise frorn day one all along

the way. The Ministry only received the letter dated l't August 2O12 that was

giving the one month notice to the employees regarding the staff ratlonalisation
exercise.

iv. When the matter became of nationat interest, the Ministry of Labour was directed
by the Office of the Prime Minister to carry out an inquiry into the exercise and

submit a report to the office. The Ministry was in the Process of finalizing the

report which was expected to be ready by Friday, October, 5,2012 and a copy of
the same would be availed to the Committee.

Outsourcing

i. The concern in outsourcing would be valid if the terms were inferior. The report
will also address the issue of outsourcing.

Way Forward

i. The notification received by the Ministry of Labour had a confirmation that the

exercise would be carried out in accordance with the labour laws and CBA where

applicable. When the exercise was carried out, that is when the Ministry realized

that the labour laws were not complied with. Normally, in such matters, the role

of the Ministry would be to mediate. ln this particular case, the union opted to

institute proceedings before the lndustrial court. The Ministry thus resolved to let

the Court handle the matter until it became a national issue that also required the

Ministry's i ntervention.

The Ministry had suggested to Kenya Airways that they consider other options

such as holding a social dialogue but the company declined. The Ministry still

holds the same view, that the parties should consider holding social

di a I ogue/n egoti ati o n s.
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MIN.NO. 283/2A12 APJSUBNMENT

There being no other busine;s, tl-re Chairperson adjourned the rrreeting at Fifty l"4inutes
past i2.00 O'clock.

I

SIGNED

DATE

ChIAIRPERSCN

lllt*f lr t*
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The meeting began with a word of prayer by the Secretariat. The Chairperson informed

the Committee that the meeting 
-had 

been called to consider a petition by Ex -
Employees of Kenya Airways who had been declared redundant.
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The Flon. Minister for'fransport sought a clarification on the rvay forr,vard given that the
matter under consideration was in court.

The ChairPerson clarified that the Hon. Speaker, while refei'ring the petition to the
Committee was aware that there is an ongoing court case but asked that the Committee
delves into the matter and reports back in 21 days, The Hon. Speaker also following the
request for a Ministerial Statement by the Hon. Sophia Abdi Noor, M.P. on the matter
directed that instead of giving a Ministerial Statement, the Minister for Transport should
present alI the information regarding the matter before the Committee.

The Minister informed the Committee the followlng:-

i. The matter under consideration by the Committee was a labour issue, which then
should be handled by the Ministry of Labour.

ii. The Ministry of Transport oversees the Kenya Airports and Kenya Civil Aviation
Authorities. ln this regard, it also oversees aviation matters including ensuring
safety in the sky, land and further creates an enabling environment to enable safe
takeoff and landing.

iii. Kenya Airways is a publicly listed company and the Permanent Secretary, Treasury
oversees interplay with the Capital Markets Authority which in turn oversees
interplay with stakeholders.

iv. There were three government representatives in the Kenya Airways Board; two
representatives of Kllvl and rest were public's representatives. The Ministry of
Transport is represented by the Permanent Secretary. However, by the Ministry
sitting in the board, this does not in any way compromise the role of regulator of
aviation matters, Kenya Civil Aviation Authority.

The Ministry and Kenya Airways relate purely on an arm's length basis and the
Ministry cannot direct KQ or any other airline on their internal operations.

v. ln the suit filed by the Aviation and Allied Workers Union in the lndustrial Court,
the Ministry of Transport is named as the second respondent. Others were the
Ministry of Labour and the Attorney General. The Ministry thus planned to seek
advice from the Attorney General on how to respond since the matter was a
labour one.

vi. KQ is Kenya's national carrier and thus the Ministry of Transport has a
responsibility of ensuring its success as an anchor airline around which Kenya's
aviation industry grows. Expansion of KQ means more jobs for Kenyans, not only
within the aviation, but also in the hospitality industry and other related sectors.

vii. The operating environment for airlines globally had been very difficult. For
instance, Virgin Atlantic and other airlines from South Africa which were operating
in Kenya had since ceased their operations. Many other airlines have closed down
including the Nigerian Airlines. Other sleek airlines in lndia were also about to
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close shop. Thus, anv discerning airline has to rationalize ancj restructure ali its
aspects in ordei" to survive.

Other Airlines besides Kr ny,a Ainvays are also outsourcing services tc cut ciown or,

costs. Others have come up with ways of cooperation amongst themselves for

example in provision of gr:und sen,ices in each other's hubs to cut do'"vn on cost

and be more efficient.

viii. The staff rationalization exercise by Kenya Ainvays was being carried out in tlre
best interest of the company and the country. lt would enable the airline to
operate in all the African countries and ensure that all African countries

interconnect to other continents through Kenya. Thus, the rationalization
programme was not targeting staff only but also other aspects including

procurement of fuel and spare parts for the aircrafts. The Ministry of Transport

suppofis every aspect of the programme.

ix. Kenya Airways should appear before the Committee to provide the actual

numbers of the employees declared redundant. Provided that the redunciancy

exercise was carried out within the law and the CBA, then the Ministry of
Transport supports it and as far as the Ministry was concerned the exercise was

caried out within the law.

x. The Ministry of Transport has a responsibility to protect the national carriers such

as Kenya Airways, Jetlink and Fly 540.

Deliberations

i. The Minister's take regarding the allegations that efforts by Qatar airline, which

had wanted to operate an airline in Kenya had been frustrated.

The Minister for Transport stated that there was a draft bilateral agreement that

was yet to be signed between Qatar and Kenya Governments. The agreement will
however be between Government to Government and not Qatar airline and the

Kenyan Government.

ii. Regarding why Kenya airways was purchasing old and refurbished aircrafts that

have been used in other countries and later sold to KQ as new ones, the Minister

stated that the information with Ministry of Transport on the Embraers procured

by the airline is that they were new. The Embraer Company was launching the

9o0th aircraft in its manufacturing plant and in fact. they had invited the Kenyan

media to confirm that the Embraers procured by KQ were new. Procuring of the

aircrafts through companies in Cayman's lslands was an arrangement between the

manufacturer and the management.

He added that he would be keen to have the details of the aircraft that was

registered in another country and later sold to Kenya Airways as new so that he

could follow up the matter with Kenya Civil Aviation Authority.
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iii. Cn whether the staff rationalization programme done in a humane way, the
Minister stated that the Ministry of Labcur l-rad gi,.,en comfort to the Ministry of
Transpci't that the redundancy exercise was within thr; labour laws and was
carrieC out in accordance v.rith the lav;s. The Minisiry of Labour v/as consulted on
the issue all along the v,ray. The sevei'anc: terrrrs were also in accorclance ,with the
CBA.

In order to appreciate that retrenchment is a global issue, Air France was planning
to retrench 10 percent its worker force (5i22) by the end of 20.t3.

iv. Regarding why KQ employees were forced to sign a contract with Career
Directions Limited and how the company was sourced, the Minister observed that
the Kenya Ainvays Board meets on a quarterly basis anrj their broad objective is
to maximize shareholders interests as opposed to micromanaging the company.
Outsourcing of Career Directions Ltd was purely a manag"-.nt issue and not a
Board issue. The Ministry of -[-ranport woulci not w,ish to micro manage Kenya
Airways or any other entity.

v. R.egarding the ownership of Jambo Jet Company. the Minister informed the
Committee that t['re company is 100 percent owned by KQ and its directorship
therefore is that of Kenya Airways. The rationale for having Jambo Jet as a
subsidiary was to have a low cost carrier to compete at par wlth other low cost
carriers.

vi. On whether it was in order for the airiine to outsource labour for its core business,
the Minister for Transport observed that the business of KQ is to ferry passengers,
therefore Cabin Crew services are core but their services could be outsourced.

Committee observation

The Committee observed that the continued representation of the government by the
Ministry of Transport in the KQ Board is not tenable. The Ministry does not seem to
have any say in terms of the decisions made by the Board.

MIN.NO. 280/2012 ADJOURNMENT

There being
Minutes past

SIGNED.

other busin he Chai rperson adjourned the meeting at Twenty
O'clock.

M.
. CHAIRPERSON
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MIN.NO. 27112012 PRELIMINARIES

The meetlng commenced with a word of prayer. The Chairperson informed the
Committee briefly highlighted the purpose of the meeting, which she said was to
consider a petition by Ex-Employees of Kenya Airways who had been declared
redundant.

The Permanent Secretary informed the Committee that the Minister was not able to
attend the meeting as invited as he was out of town. Similarly, the Assistant Minister was
out of town.
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lvllN.NO. 272l20i2 s THE EI ON
REDUNpANCY EXE[.( ISE AT KENYA AIIiWAYS LIh4ITED
ILa)

A) PRESENTATION BY TI..[E PERMANENT SECRETARY, MINISTRY OF TRANSPORT

The Permanent Secretary informed the committee as foltows:-That;

i. l'.enya is a market economy and KQ was a privately owned company listeci in the
Nairobi Securities Exchange. The shareholders elect Mernbers of the Board, rvho irr

turn have in place, a management team.

ii. The Ministry's role was to prepare policies in the air transport sector to among
other things ensuring competition, a level playing field. minimizing of cost of
doing busIness. and ensuring a safe and secr:re the airspace.

iii. KQ had played a major role in the growth and development of the Country's
economy. The airline had experienced major expansion in the recent past, and
currently flies to 54 destinations globally.

iv' Just like many other international airlines globally, the airline was facing major
challenges, among others, huge operating costs arising from high global cost of
fuel and cost of labour.

v' He is full Board Member, and sits in the KQ Board of Directors, both in his
capacity as PS, N4inistry of Transport and in his personal capacity. He was
however not candid to respond to the queries regarding his roles in both
capacities. He was also not candid regarding whether the decision to carry out the
redundancy exercise was a Board's decision.

vi. The Ministry of Finarrce was in a better position to give the shareholding at KQ.

The Committee deferred the agenda to a later date, when the Minister for Transport
would be available. The Committee also resolved to invite the Minister on 2"d October
2012. The Committee further resolved to meet PS, Treasury, on 3.d October 2012.

Members also resolved to meet the KQ's CEO & 6roup MD, Chairperson and Members
Board of Directors on 9th October 2012.

b) PRESENTATION BY THE AcrtNG cEo, cAPtrAL I\4ARKETS AUTHoRtry

The Commlttee was informed that the office of Ag. CEO, had requested that the meeting
be rescheduled to a later date from the week commencing on 1* October as the Ag. CEO
was out of the Country on official duties. The Committee rescheduled the meeting to 3d
October 2A12. The Committee further resolved to meet Ag. CEO jointly with pS,

Treasury.
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MIN.NO. 273120'!2 ADJCURNil4EN'T

Ihere beir,g no cther business, the Chair';.erson adjc..rrned the meeting at Thirty M,nutes
past Eleven O'clock.

SIGNED...

CHAIRPERSONAC

DATE fagla
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MIN.NO. 26812012 PRELIMINARIES
The meeting commenced with a word of prayer.

M|N.NO. 259/2012 CONSIDERATI ON OF THE PUBLIC PETITION r)N THE

RETRENCHMENT EXERCISE AT KENYA AIRUUAYS LIMITED
(KQ)

PRESENTATION tsY THE AVIATION AND ALLIED WORKER.5 UNION-KENYA (AAWU)

The Chairperson of .\AWU-K informed the Comnnittee the following:'
They informed the Committee as follows:-

i. The AAWU-K has had a valid recognition agreement with KQ since 2006. The

AAWU-K got into a Cotlective Bargaining Agreement (CBA) with KQ for the

period 2O1O-2O12. The agreement clearly outlines issues that are subject to
consultations and negotiations, which includes terms and conditions of service.
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Flowever, the CBA also contained clauses that were pending rregotiations anci
conclusion, among them redundancy and foreign contr-act stafF.
Ken1r3 Airwayi cleariy violated the recognition agreernent by embarking on the
redundanry exercise without consultations with the union, and in contempt of the
fact that redundancy was cne of the issues that were pending conclusion in the
CBA.

KQ had also been issuing warning letters to workers erratically. On two occasicns,
some ten and another thirty-two cabin crew were sacl.:ed at a go and lnterrrs
employed through Career Directions Limited tl'rereafter to replace them.

The relationship between the AAWU-K and KQ has been unfriendly. The Union
cannot even neSotiate with the 6roup CEO or the Human Resource Manager
directly.

iv. The AAWU-K was shocked, when they got information that KQ had given
workers ten days notice to make the life changing decisions, whether or not to
voluntarily retire early. KQ did not foiloru section 40 of the Employment Act,
2OO7 that states;
'40. (l) An employer shall not terminate a contract of sentice on account oi'
redundancy unless the employer complies with the following conditions

(a) where the employee ts a member of a trade union, the employer notifies the
union to which the employee is a member and the labour officer in charge of
the area where the employee is employed of the reatont for, and the extent
of, the intended redundancy not less than a month prior to the date of the
intended date of termination on account of redundancy;

(b) where an employee is not a member of a trade union, the employer notifies
the employee personally in writing and the labour officer:

G) the employer has, in the selection of employees to be declared redundant
had due regard to seniority in time and to the skill, abitity and reliabiiity of
each employee of the particular class of employees affected by the
redundancy;

(d) where there is in existence a collective agreement between an employer and
a trade union setting out terminal benefits payable upon redundancy; the
employer has not placed the employee at a disadvantage for being or not
being a member of the trade union;

(e) the employer has where leave is due to an employee who is declared
redundant , paid off the leave in cash;

(f) the employer has paid an employee declared redundant not less than one
month's notice or one month's wages in lieu of notice; and

(g) the employer has paid to an employee declared redundant severance pay at
the rate of not less than fifteen days pay for each completed year of seruice.

(2) Subsection (l) shall not apply where an employee's tervices are terminated on
account of insolvency at defined in Part Vlll in which case that Part shall be
applicable.
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(3) The Minister may make rules requiring an emplcyer employing a certain

minimum nurnber of employeet or an)/ group of empioyers to insurc their
employee; agair :. the risk oi 'edur,dancy throttgh an unemplc.vment

insurance scheme operated either under an established itaiional insurance

scheme establisherl under w'ritten law or by any firm undervtriting ;nsurance

buslness to be dpt rev€d by the Minister.'

The AAWU-K expected communication from KQ giving noiificatiorr on the

redundancy and the laying-off of staff but the employees were not given any such

notice, neither was the Iabour officer, which is a requirement in section 40 (1)(b)

of the Employment Act, 2OO7. Some of the empioyees declared redundant were

not members of the AAV/U-K.

VI The AAWU-K instituted proceedings before the lndustrial court and an order
restraining KQ from continuing with the redundancy exercise was issued. The

Judge however lifted the order aftei'fourteen days after which the comPany went
ahead with the exercise,

a) Criteria for Retrenchment
i. Kenya Airways did not use any procedure whatsoever in declaring the workers

redundant. The AAWU-K would have expected the comPany to probably use Last

ln First Out (LIFO) or First ln First Out (FIFO). Before industrial court issued an

order to put on hotd the retrenchment, KQ had informed its employees that they

would undergo aptitude/psychometric tests with a view to identifying those to be

laid off. The company began the tests, and had covered about 5 percent of the

entire workforce. When the order was lifted, the comPany never concluded the

exercise, and went ahead to lay off even those who had not gone through the

tests. Most of the letters sent out to the employees stated that they had

volunteered to retire early, which was not the case.

ii. lt was apparent that there was discrimination and victimization in the redundancy

exercise. All the female employees who had been on maternity leave in the last

one year, and those who were expectant, were targeted. One employee had a

premature birth as a result while others developed complications. There were

cases of employees who were sick in hospitals but were summoned through text

messages to receive their redundancy letters'

The company cited productivity as the reason why they targeted these particular

femate emptoyees, which suggested that the company was stating that maternity
leave was a basis for declaring one unProductive.

Others who were targeted included union officials, as well as those who had

participated in the 2OO9 strike and those who had been unwell including work-
related injuries. All shop stewards were victimized for being members of the

union. For instance, Ms. Ruth Kioko, an AAWU-K official was retrenched on 14th

September 2A12 after the redundancy exercise had been closed officially.
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til The cornpany targeted nAV/LJ-K officiarls, shop stewarcis and othei- active unicrr
rnernbers as a way of silencing the uiion. [t is instrumental to note that the
c.)mpany sacked union officials for having voiced malpractices witl-rin the
organization. Some of the Union Offrcrals got their redundancy letters at night.
Those r,^vlro had participated in the 2AO? industrial action by the union v,.rere also
obvious targets in tlre redundancy exercrse.

b) Kenya Airways Wage Bill
i. The airline blamed ttre rising wage bill for the redundancy exercise. It had publicly

quoted in the media that its wage bill rvas Kshs. 
.l3,4 biliion. Flowever, statistics

obtained frorn the Kenya Bureau of Statistics, and filed r,r.,ith the Ministry of
Labour after registration of the CBA sho'",",ed that the company quoted a real vJage
bill of approximately Ksh.8.4 billion instead, urhich begs the question r,r,hy there
was disparity in the figures.

The 3,800 unionisable employees of the airline account for approximaiely 24
percent of the wage bill. The rest of the w,age bill, approximately 76 percent is
taken up by approximately 1,000 managers and pilots. Best practice would ciictate
that any cost cutting or redundancy should have targeted the cadre of staff who
take up the bulk of the wage bill.

Instead, the company increased pay for its top executives by 24 percent while it
was claIming publicly that its wage bill was becoming unsustainable. The
Company should have at least considered having these executives take a pay cut.
It could also have considered reorganizing and restructuring the company to bring
down other operating costs before targeting the low cadre employees who earn
the least. The practice worldwide is that the top management usually takes the
Iead by taking a pay cut and these trickles down to the lowest paid employee.
These fundamental opticns were never explored by the company.

Out of the 6O0 employees who were retrenched only ten managers volunteered
for early retirement.

ilt

iv. Whereas the company attempts to blame employee costs for the redundancy
exercise, it was still creating new senior management positions and recruiting to fill
them. For instance, the position of Marketing Director, which did not previously
exist within the company's structure was created and the appoitment made on 3ln
August 2012.

KQ was carrying out the redundancy exercise. but at the same time recruiting for
the same positions. On 21( September 2A12, the company placed advertsements in
the local dailies seeking to recruit for certain positions, some of these positions
were ironically being held by the staff declared redundant.
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I The exercise was designed to humiliate the affected staff. The female employees

wllo had been on maternity lei:ve prior to the exerclse anci those vuho were

ex rectant were deemed unprodu,:tive hence reti'enched.

There were cases of expectant employees who were due in a week's time, had

bc-roked hospital beds through the company's meciical cover oi-.ly to receive text

messages summoning them to a compulsory meeting where they were served with

redundancy letters. Some of them got so traumatlzed, '.r,rith one of them lvts. Ann

Kananda, getting a pre-term delivery as a result of tl-.e trauma.

The compiny pronlptiy discontinued the medical cover for the affected staff

hence hospitals declined to honour the maternity bookings for these ladies at the

very late stages of their pregnancies.

The company also targeted couples, retrenching thenr, r,vith no consideration

given for how their young families would be affected.

ln mid 2O1O-2O11, as a result of the company policy at the time of reducing

manpower levels, and denying staff leave hence accumulating fatigue, many

employees, especially those working as cabin crew developed back/spinal injuries,

and were advised by medical practitioners to perform light duties while they

recovered. They were being treated under the company medical cover since they

had suffered the injuries in the Iine of duty'

These employees were all declared redundant and their medical covers withdrawn
immediately. The company therefore used the retrenchment exercise to run away

from its obligation to compensate the concerned staff.

For some of the affected staff, the company in the letters it sent to them alleged

that they had votunteered for the retrenchment exercise which was misleading.

The company dismissed it as a typo, which was unbelievable for such an error to
occur on so many personal letters. Attempts by the affected staff to meet the

management were unsuccessful.

ll.

d) Foreign Ernployees
i. Foreign nationals employed in KQ, and working locally are mostly Cabin Crew,

whose skill is abundantly available locally, since the minimum qualification is

Kenya Certificate Secondary of Education (KCSE) mean grade C Plain.

The foreign nationals were from Thailand, Cameroon, 6hana, and in the last two
months, the company interviewed Rwandese and lndians with a view to
employing from these countries. The process of employing the newly interviewed
foreigners had been put on hold pending conclusion of the redundancy exercise

after which they would be taken in.

ii. The justification given for employment of foreigners as Cabin Crew was culture

and enhanced service, but a comparison with Ethiopian Airlines, British Airways,

KLM, Air France, South African Airways clearly showed that these established
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lv.

cari'[ers do not employ foreigners tc the>e positions. Emii-ates ano Qatar Ain,va',",s
employ foreigners since they have a shortage of their o'wn citizens v;hc can
perform these jobs.

The terms of employment of locals vrere Infericr and discriminatory conrpai-eC
with those of foreign staff. The foreign staff are trained for free by the airline at
the Pride Centre, and guaranteed employment with the airline thereafter, at a
basic salary of around Kshs. 100,000. Besides, the airline also pa;-s for their work
permits which costs approximately Kshs.5C0,000 per permit but many of them Co
not have pei'mits, which is a legal requirement. They hold operating licenses issued
by the Kenya Civit Aviation Authority are usually accommodated at the Stanley
Hotel, Nairobi during their two months training perioC at the airline's cost.

A- f,L.^ -a**--r., V-^. l-^ +,--i- -+ r,-^ 11.-:-t^ -Un tne conti-ary, l(enyani aiso train ar Ine ri-iCie tentre but after paying fee,S
amounting to USD 2,600 (Kshs.221,000). Even after the training, they are not
guaranteed ernployment, and upon recruitment, they earn a consolidated salary
of approximately Kshs. 45,0O0.

lf indeed the justification of the redundancy exercise was high labour costs, then
the first employees that the company ought to have considered laying off ought
to have been the foreign employees.

Outsourcing
Kenya Airways had embarked on outsourcing all its non-core functions to certain
companies. Some of them include; Career Directions Limited, lnsight Management
Ltd, Budget, Signature Safaris, KQ Holiday Homes, and Amicabre. However, the
outsourcing model adopted by the company had raised many questions on the
real motive behind it.

ln the case of Career Directions Limited, all interns who had been on internship
Programme with the alrline as Customer Service Agents and Cabin Crew for close
to nine (9) months, and who had been informed that upon completion of their
internship they would be confirmed within the company, were summoned to a
meeting on July 31,2012, and forced to sign new contracts with Career Directions
Limited with the threat that if they did not sign they would lose their intership
status.

They would earn a consolidated salary of Kshs. 45,OOO. They never applied for
these jobs neither did they attend any interview with Career Directions Limited
which begs the questions, who forwarded their personal details to this Company,
and who negotiated their contracts. on the following day, I August, 2012, Ke
announced the staff rationalisation exercise and among the employees who were
rendered redundant,2OO were Cabin Crew.

e)
t.

il
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Career Directions Limiteci was hitherlo unknown and had no track record in
managing or outsourcing for any airline. Cornpetitive Procurenient prot:edures

were not fo!lowed in ar,;arCing i. the tende.'. The company also acts as a trolding

company fcr other entities awarded tencjers to supply transport and other
services. The union believes that these entities were formed by company

executives using proxies to transact business .,vith thre company raising the issues of
conflict of interest. Career Directicns is registered under the Company's Act uncier

the Dir-ectorship of I'4s. Lucy Mmari,

ln the outsourcing process that saw drivers laid off and Budget Company take

over the provision of transport at KQ, the wife of the Croup CEO was a Member

of the Board at Budget.

d Relationship between Jarnbo.tet Limited and Kenya Airways
i. ln a letter written to the AAWU-K by a law firm representing KQ, Obura Mbeche

& Company Advocates, the company stated that Jambo Jet Limited was a

separate entity from Kenya Airways. But the public had been constantly told by

the KQ management that Jambo Jet would be a subsidiary of Kenya Airways

raising the questions, why there was such a contradiction and why details of
shareholding and directorship of this company were mired in secrecy.

ii.
h) Kenya Airways Expansion

i. The company had embarked on acquisition of planes in preparation for a massive

fleet expansion that would see its fleet triple to about 105 aircraft in ten years,

under the Project Mawingu. This plan clearly shows that the comPany will need

to employ more, and makes a mockery of the whole retrenchment exercise.

il Viewed in the backdrop of the increased hiring of foreign staff, and new staff

under an outsourcing company, it is clear that there was an ulterior motive behind

the retrenchment exercise. Additionally, the company had through a memo dated

3.d August 2011 to the staff assured them that there was no retrenchment
envisaged in its business plan, only to spring a surprise on them.

i) Mismanagement
i. The union is of the considered view that incompetence within the management

was the real reason behind the company's poor performance. The comPany under

the same leadership had carried out several retrenchment exercises in the past yet

it is still in the sad state of affairs. This clearly shows that wage bills were not the

issue, but rather poor management.

Acquisition of aircrafts, in particular the Embraer is mired in irregular deals under
companies such as Amboseli Ltd and Samburu Ltd. The Airline had not declared

Samburu and Amboseli with the Capital Markets Authority neither were they
registered in Kenya.

i't
i. l
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Some of the acquired aircrafis purported to be nev., w,ere in actual sense
refurbished and 'vvh;ch wei'e previously in service elseivhere and rvere sgld to
l(enya Airways as ne'w, For example, a recently acquired aircraft purported to be
new was actually previously opei"ated by Hcng Kong Express under Serial No.
17000111 currently owned by Kenya Ainaiays under registration 5Y-K.1K. l'he
aircraft which was defective was taken back to the manufacturei-, refurbished and
Iater sold to Kenya Ainrrays as new. lt w'as inrtially registered as B-KXC-t-iong
Kong Express.

ilt lrregular outsourcing practices within the company had been a major avenue for
loss of funds

IV

VI

Promotions and employment based on ethniclty and corruption especially in the
hiring of pilots was rife within the company. The 6roup CEO had acknowleclged
this in a rnernc tc the staff but unsur-prisingly no action was takeri or, the
responsible managers.

Sexual [.rarassment was endemic, with managers openly soliciting favours in
exchange for promotions and employment, and those who fail to comply 31-g

targeted for sham disciplinary proceedings, dismissals and retrenchments.

Despite the poor management in the company, no single manager had taken
responsibility and this had led to a sense of impunity within the organization by
the management. Other stakeholders within the company such as the Kenya
Airline Pilots Association (KALPA) had publicly voiced their ccncerns on the
manner in which the company was being managed.

Severance Package
A further testament of dishonesty on the part of the management could be
noticed in the recent media statements attributable to the Group Managing and
CEO to the effect that the least paid employee declared redundant received a
severance package of Kshs. 2 million. However, the reality was that were
employees whom after serving for close to 12 years would be paid less than Kshs.
20O,000. ln comparison, other companies that have carried out retrenchments
had superior packages that saw very many employees opting to voluntarily retire
early.

k) Cost Cutting Measures
AAWU-K proposed that KQ could cut cost through the reduction of the
administrative and management wage bill and procurement.

The AAWU was not questioning the redundancy exercise but its concern was to ensure
that the process was carried out in accordance with the law.

J)
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lvtlN.NC. 27012012 ADJOURNIVtENT
There beirrg no other business, the Chairperson adjourned the meeting at Thiriy lvlinutes
past 6.00 O'clock.

SIGNED
R.PERSON

DATE. l,zl x
f ...'7...... L
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MINUTES OF THE 216rH SITTING CF THE DEPARTI\.4ENTAL CCtvth{lTiEE OIl1

LABOUR. AND SOCIAL VJELFARE HELD IN CDMMITTEE ROOf'"4 hJO. 5. h/rAiN
PAR.LI/.MENT BUILD INGS CI.i IVICI{DAY, 24,rHlElr}TEMBER, 2Oi2 AT 2,55-U'4

&TEMBERS PRESENT

1. Hon. Sophia Abcji Ncor M.P.

2. Hon. Charles Keter, N4.P.

3. Hon. Alfred Odhiambo, M.P.

4. Hon. Pollyns Ochieng, lvl.P.

Chairperson

ABSENT WITH A.POI.OGY

1. Hon. Joseph Magwanga, M.P.

2. Hon. Charles Nyamai, M.P.
3. Hon. Mohamed Najib Balala, M.P.

4. Hon. Jackson Kiptanui, M.P.
5. Hon. EIijah Lagat, M.P.

ABSENT

1. Hon. Lenny Kivuti, M.P.

2. Hon. Clement Waibara, M.P
Vice ehairperton

IN A1TENDANCE EX _ EMPLOYEE5 OF KENYA AIRWAYS
'_:l

Ms. Nancy Musalia
Ms. Judith Pius

Ms. Violet Kiguhi

Mr. Samwel Odhiambo
Ms. Lilian Achieng Asewe

Mr. David Mavua Musembi-
Mr. Kennedy Wekesa

Mr. David Nyasani

Mr. Julius Chacha Mwita
Capt. Patrick Waweru
Mr. Moses Ndiema
Mr. Timothy Muchiri -

IN AfiENDANCE

1.

Z.

3.

4.

5.

6.

7.

B.

9.

10.

11.

12.

1. Ms. Rachael Kairu

2. Ms. Caroline K. Kinyua

Ex Customer Service (6round)
Ex Customer Service (Ground)

Ex Customer Service (Cround)

Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Ex Flight Attendant
Captain
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Second Clerk Assistant

Third Clerk Assistant
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MrN t{D.26sl2012 PRELTMINAR.IE_5

The rneeting began with a word of prayer. The Chairpersc.n briefly highlighteC tnepurp)se of the meeting, vvhich she said vvas io consicjei'a petition by'Ex-irnployees of
Kenya Airways v"'ho had been declared redundant. The peiition w,as Tabled befcre :he
l{ouse by the Hon. Jchn Mututho, M.P. on Thursdai,, 13rh September 2012. lt was
committed to the relevant Committee by the Speaker in accordance with Standing Order
No.210 (1).

MIN .NO. 25 412 CONI SDER.ATION OF THE PETI'TION Ol-J THF 60tN C,
UN YA

Papers Tabled:

The following Repoft was Tabled: Report on the back pain of 4h May ZOlo by Jutius
Chacha Mwita S/t{ OO0AO2O

PRESENTATION BY THE AFT.ECTED EMPLOYEES

1' Mr. Julius Chacha Mwita, an Ex - Flight Attendant informed the Committee the
foilowing:-

a) Retrenchment

i' On 31ft July 2a12, Kenya Airways (KQ), sent an lnternal memo to staff reference
No. O35 written by the CEO and the 6roup Managing Director. The memo statedin part that the company would carry out a staff iationalization exercise. The
memo gave staff ten days to make a life changing decision to retire voluntarily.

ii. The memo had an appendix of hovur the computation for payrnents would be
done, following rhe coilective Bargaining Agreement (cBA) oi zbro.

iii. In total 500 employees were retrenched and among them, about 125 had
volunteered to go home.

iv. The CEO had mentioned that after the staff rationalization, Ke would carry out
counseling to the affected staff. He had however, a year before written to all the
Directors stating that the Company was not intending to retrench any employee.

v. 100 employees were recruited and picked their uniform on the week that ended
on 22"d September 2012 )ust after the retrenched staff were sent home.

b) Foreign Staff

i' KQ requires that Kenyans pay over Kshs. 20O,0OO whereas, foreign employees
don't pay anything to be trained at the pride centre, Embakasi.

ii. KQ stated that they intended to have about 4O0 foreign employees. So far they
had recruited from Thailand, Chana, Cameroon, India, Uganai and Rwanda.

iii. The foreigners get a basic salary of about Kshs. 120,000 while Kenyans get about
Kshs.35'0o0 and they are employed on a contractual basis. Some of them had

2



been working with KQ since 2AO7 and others w'ere promoted r,vithout any
interview process.

c) Wage Bill

i. KQ had Indicated that it intenCed to cut down on the l./vage biil by retrenching the
Kenyan employees, but at the same time it had continued recru tirg fcreigners.

d) Outsourcing

i. KQ mentioned that they would outsource labour from Career Directicrns Ltci. KQ
had some interns under its internship programme. They had been in the
Programme for a period of three months, then an additional ten months. Some
urere absorbed under KQ while others were informed that they would work
under Jambo Jet having signed aSreement forms with Career Directions Ltd.

e) Relationship Between Jambo Jet and Kenya A.irways

i. The KQ lawyer claimed that Jambo Jet is an independent airline from KQ, but the
question that begs, is why l(Q was using its resources to train Jambo Jet staff.

f) Cruel and lnhuman Practices

t.

ii.

iii.

dKQ

i.

The exercise of retrenching the employees was done so hurriedly in a cruel
manner. The notice given was very short as the memo was written on lst

September and the staff were required to clear with KQ by lgtn September 2012.
However, due to the restraining order by the court, the process was delayed.

KQ staff communication including sacking is mostly conducted through sms'. Some
staff got their text messages while they were out of the country on duty. This
could have compromised security for passengers like it happened in Botswana but
the management did not have security concerns in consideration.

KQ seemed to be in a hurry to get rid of employees who had been injured in the
course of their duty, and those who were expectant or on maternity leave.

Expansion Programme

Kenya Airways has a strategic plan which runs for ten years beginning year 2010.
The plan states that the company would increase the number of employees and
the aircrafts.

il
!i
:l

il

h) Fersonal Experience

i. On 4th May, 2012 while preparing to fly to N'doula on flight KQ.578 he
experienced a sharp pain at the lower back and the Iimbs went numb. Captain
Watuku who was scheduled to fly the aircraft called for a doctor who attended to
him and requested for an ambulance that took him to Agha Khan Hospital where
he was admitted for three days. He was discarged on 6th May 2010 but was put
on physiotherapy for about eleven sessions after which he was cleared to resume
work. The back pain was however still present and he kept visiting the JKIA clinic,
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until the pain disappeared arcund Ma,7 2011. Hegot unrvell again on E:h july2012
and was given a three-day sick off and v,.rhen he rvas supposec to repot bacl.l on
l1th July, the back pain recurred and he got referred to lvleneiik clir.ic to prof.
Gakuu. Prof. Cakuu sent him to Nairobi lvlRl Centre for an MRI scan v,,hich
incjicated that he had degenerated discs and he was given one week sick off.

ii. He contInued with sick off and light duties interchangeably until September 2Cil
when he was sent for another MRI and the results showed that the status quo
rernained. ln late December 2011, he v.ras put on complete sick off indefinitely and
his condition declared a permanent disability. He was acjvlsed to undergo surgery
but was not keen on going through a surgery. Dr. lvlunyi of KQ ,"qr"rt"d f-1. u
Progress report which rvas given on 4th July 2012 and it recommended that he
continues with meciications and only carries out light duties and later be retired
early on medical grounds. The KQ doctor, Dr. Munyi referred him to a ciifferent
doctor who gave the same diagnosis.

2. Ms. Violet Kiguhi an Ex-Customer Service (Ground) informed the Committee the
foilowing:-

Personal Experience

i. She believed she was terminated because she was expectant. She received an sms
from the flight controller asking her to attend a staff rationalization meeting
where they were told that they were redundant.

ii. On 4th. of September, 2012, the staff who had been calied for the staff
rationalization meeting were told that they "were on their o\Mn", and their
services were no longer required by KQ. Most of the colleagues who were
expectant were now either at home or in hospitals nursing their preterm babies in
incubators.

3. Mr' Kennedy Wekesa an Ex-Flight Attendant informed the eommittee that:-

Personal Experience

i. He was one of the employees who were retrenched. He took his daughter to the
JKIA clinic but could not be attended to as KQ immediately stoppeJ providing
medical services to those who had been retrenched.

4. Mr. Lilian Achieng Asevue an Ex-Flight Attendant informed the Committee that:-

Personal Experience

i. She worked as a cabin crew but when she became expectant, she got cieployed to
the Pride Centre. She got preterm labour in July 2012 and lost her baby.

ii. ln the course of her work, she met some managers who would ask her why she
decided to become pregnant. She felt that this was an intimidating question that
suggested that if one works for KQ, then they should not get pregnant.

4
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iii. After the preterrn labour, she sta,yed at hcrne for three weeks before going back to
work. Stie was informed by the manager that she v,,as requlred to expiain why she
supei-seded hei'thirty days ai-rnual Iea,rre [:y seven r-a1rs, The siiid annuaI leave days
v'rere the day5 1631 she was in hospital and tcok to reco'ver after ihe loss of her'
baby. She was asked to pay for the seven days arici she advlseC that they be
recovered from her salary.

iv. She received an srns asking her tc attend a meetirrg where the Director of
Operations informed those presenr ab:ut retrenchment programme and informed
them that there would be three groupr: those that '"^;ouid be retained; those r,rrho
would be redeployed; anci those who would be retrenched. Finally she received a
letter informing her she had been retrenched.

5. Captain Waweru Patrick Mwangi informed the Committee the following:-

Persona! Experience

i. He worked for KQ for seventeen years and v/as grounded for unearthing
corruption involving ernployment of pilots.

ii. The Committee noted that he rvas not among the petitioners who had signed the
petition and further that his case was different. The Committee therefore advised
him to write a summary of his case and the table the document before the
Committee at a later meeting as the issue under consideration was that which had
been presented by the petitioners.

MIN.NO. 267/2012 ADJOU R,NMENT

There being no other business, the Chairperson adjourned the meeting at Twenty
Minutes past 4.00 O'clock.

a

SIGN ED...

k, CHAIRPERsON

DATE. l*l lpr*
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MINUTES OF TI.{E 215TH SITTINC OF THE DEPARTMENTAL COMI4IT.TEE CIN
LA.BOUR AI.JD SOCIAL VJELFARE HELD ON THUR.SDAY. zOTH SEPTEMBER.. 2012 IN
Th-:E S|',1ALL DINTNG ROON4. MAIN P,\RLlAh4

M.EMBERS PRESENT
Hon. Sophia Abdi Noor, M.P. - Chairperson
Hon. Charles Keter, M.P.
Hon. Jackson Kiptanui, M.P.
Hon. Alfred Odhiambo, M.P.
Hon. Joseph Magwanga, lv{.P.

AB5ENT WITH APOLOGY
Hon. Najib Balala, M.P.
Hon. Charles Nyamai, M.P.
Hon. Pollyns Ochieng, M.P.
Hon. Elijah Lagat, M.P.

ABSENT
Hon. Lenny Kivuti, M.P. - Vice Chairperson
Hon. Clement Waibara, M.P.

INAfiENDANCE NATIONAL ASSEMBLY

0Ah4

l-r

Ms. Rachael Kairu
Mr. Wilfred Nlanyi

Second Clerk
Parliamentary lntern

MIN. NO. 26112012 PR,ELIMINARIES
The meeting commenced with a word of prayer.

MlN. NO. 25212012 PROGRAMME BUSINESS. 2OTH SEPTEMBER . 2OTH OCTOBER

2012

The Committee deliberated on the proposed programme of business for the period, 20'h

September - 2)th October 2012.

The Committee observed that the petition on ongoing redundancy exercise at KQ was

urgent. Members therefore resolved to give the matter precedence and meet the
witnesses as follows;

i. Monday, 24'n September 2012:- Victims of the redundancy exercise; thereafter,
AAWU.

ii. Tuesday, 25th September 2012:- CEO, CMA, thereafter, the Minister for Transport.
iii. Thursday, 27t^ September 2012:- KQ Management, thereafter, the Board of

Directors.

The Committee also observed that the Sports Bill, 2012 had already gone through the 1"

reading and thus there was need for consultations with the stakeholdei"s. Members
resolved to commence deliberations on the Bill on Wednesday 26'a September 2012.

L
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Members wei-e notified that a few memore'rci,:ms had been submitte.j, froi-n a.norrf,
other;, the National Clyrnpic Committee.

A/tIN NO.263/2 012 ANY OTH BUSINE:.S
Members were reminded of tl^re invltation to the Regional Workshop cn Employrnent
Challenges in Eastern Africa by Friedrich Ebert-stiftung that was scheduled to take pla<;e
on 24r^ and 25'h September 2A12 at the Nairobi Safari Club. The Flon. Char"[es Keter,
M.P. and Hcn. Alfi'ed odhiambo, M.p. confirmed their participation.

MrN. NO. 26412012 ADJOU MENT
There being no other business, the Chairpei'son adjourneci the
Past Twelve Noon until Monday, 24th September, 2AD at 2.3

meeting at Fifteen Minutes
o p.m
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st6NED....

DATE.

CHAIR.PERSON
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