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About this publication: -

This Report summarises the discussions and conclusions from the Public Consultation Forum held on 28" March
2019. The workshop was:jointly organised by Ernst & Young LLP and Ministry of Water and Sanitation (MWS). It
took place at the Crowne Plaza, Upper Hill in Nairobi.

. T Bullquabetter“ »
‘ ' working world

Emnst & Young LLP
Ministry of Water and Sanitation Re Towers, 3
Maji House, Upper hill, Nairobi. P. O. Box 44286,
P.O BOX 49720 — 00100, Nairobi. Ragati Rd, Nairobi

Telephone: +254 020 2716103, 4900000

Disclaimer:

This Report summarises discussions held in a forum setting. The views expreséed are those of the individual
participants who took part.
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1. BACKGROUND

The promulgation of the Constitution of Kenya 2010 created two levels of government: national

government-and county governments. The Fourth Schedule of the Constitution distributes functions .
between the national government and county governments in recognition of the fact that water related :

functions are a shared responsibility between the national and county governments. The national
government, through the MWS is responSibIe for use and regulation of water resources, consumer

protection:and national public works. Gounty governments on the other hand, have the mandate for water

and sanltation service provision and the development of county publlc water works.

The enactment of the Water Act 2016 sought to align the water sector to provisions of the Constitution of
Kenya, 2010. The legislative reform pracess undertaken by MWS includes the development of subsidiary
legislation to facilitate among others, a further interpretation and full implementation of the Water Act
2016; to streamline existing regulations with the National Water Master Plan 2030 and the ‘proposed
Water Sector Policy and the National Water Services Strategy. Several key functions and/or mandates
of new and existing water sector institutions require the enactment of the new or revised Regulations.

The Cabinet Secretary (CS) is empowered vide Section 142 of the Water Act 2016 to make regulations
with respect to any matter required, or which is necessary or expedlent to be prescribed for carrying out,

© or giving effect to the Act. Consequently, Key Task 4 (KT- 4) of this project involves the development of
four sets of subsidiary legislation, namely:

» The Water Tribunal Rules 2019; .
» The National Water Harvesting and Storage Regulations 2019
> The Water Resources Regulations 2019; and
> The Water Services Regulations 2019.

The aim of these subsidiary legislation w:ll be to:
1) Provide further details and clarity on provisions which have been left open or omitted entirely in
the Water Act 2016. - )
2) Fillin existing gaps relating to the mandates of water sector institutions and for managing the
transition process from the Water Act 2002 regime to the new regime under the Water Act 2016.
3) Putin place timeframes of achieving transition objectives that have been left open-ended in the
Water Act 2016.

To perform these tasks, the MWS engaged the Consultant who conducted a desk review and diagnosis
of the Water Act 2016 and the existing water sector policy framework. The analysis involved an
assessment of,
o relevant literature and pertinent case studies on water sector regulation;
o thelegislative and administrative gaps in the Water Act 2016 and a further identification of issues
in.need of legislative clarity; . ' ‘
o issues relating to the efficiency of the Water Act 2016 includlng streamlining of the exusting sector
subsidiary legislation; and
o multi-sectoral implications of the proposed regulations.
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1.1 The Consultatlon Workshops ‘ A

:
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Prior to the Water Sector Institutions Consultation Forum on March 28" 2019, two consultative
workshops ‘were held namely a stakeholder exploratory and consultative meeting and a subsequent
consultatron workshép in which the Draft Regulauons were presented to sector-W|de stakeholders '

> $takeho|der,e‘xploratory end consultative meeting 20t November 2018: this meeting
included staff. from the MWS' and from WSIs namely the Water Services Regulatory Board
(WASREB), Water Regulatory Authority’ (WRA), the Water Sector Trust Fund (WSTF), the -
National Water Harvesting and Storage Authority (NWHSA) and Water Services Boards (WSBs).
It was held prior to the development of the first drafts of the four sets of sub3|d|ary legislation.
The key objective was to gain initial insights on the prevailing matters to be addressed by the .
legislative reform process. The concerns that were broached were ultimately factored in and
incorporated into the drafting and development of the Draft Regulations. The details of the
consultations were provided in the Kenya Water Security and Climate Resilience Pro;ect
(KWSCRP) Support to Water Sector Reforms Interim Report No. 1.

> Consultation Workshop 315‘ January - 1st February 2019: Over the two (2) day period, the
Consultant presented the first drafts of the four sets of subsidiary legislation at a sector-wide
consultation workshop which. was held 'in Nairobi. The workshop provided a forum for
stakeholders to give feedback on the first drafts of the subsidiary legislation. The details of the
consultations were provided in the Kenya Water Security and Climate Resilience Project

(KWSCRP) Support to Water Sector Reforms Workshop Report Jan 31st- 1st February 2019.

1.2 The Consulbation‘Fomms

In accordance with the national values and principles relating to Citizen Participation and as enshrined in
Articles 10, 43, 60 (c), and 232 of the Constitution and further pursuant to the provisions of section 5(3)
and section 8(1) of the Statutory Instruments Act No. 23 of 2013, on 6th March 2019, the CS issued a
Gazette notice to inform the general public of the preparation of the first Drafts of the Regulations under
the Water Act 2016. The CS gave further notice of the preparation of Regulatory Impact Statements
(RISs) for each of the four sets of Draft Regulations, which were intended to inform the public of the
impact of the Draft Regulations (the RISs are available on ‘the MWS website at

http://www.water.go.ke/downloads/ ).

e Public Consultation Forum 25t March 2019: was held at KICC with the aim of mformmg and
presentlng to the public the drafts of the four sets of subS|d|ary legislation and receiving feedback
and recommendations. Details of the Consultation Forum are provided for in the Public
Consultation Forum Report.
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e Other Consultatlon Forums: Professmnal Bodies and Civil Somety Organlsatnons Consultatlon
Forum was held on 29% March 2018 at Crowne Plaza. A Forum with the Council of Governors
will also be held. Details of these Forums are provided for in the Professional Bodies and Civil
Society Organisations Consultation Forum Report and the Council of Governors
Consqltation Forum Report. . R | ‘

1.3 Water Seot&f Institutions (WSls) Cens‘tiltation Forum

¢ !
O A T T M RSS2 n R AT SN

In keeping with the constitutional requirement regarding public participation, a Consultation Forum with
Water Sector Institutions (WSIs) was held on the 28th March 2019 held at Crowne Plaza, Nairobi with
the aim of lnformmg and presenting to this targeted section of stakeholders the drafts of the four sets of
subsidiary legislation and to obtain their views regarding key areas of concern for the sector.

This report provides the details of the Consultation Forum with the Water Sector Institutions. It provides

. an overview of the Consultation objectives, h'ighlights the major discussion points as well as detailing the
feedback and recommendations following from the discussion. The Forum was moderated/facilitated by
Mr Julius Ngonda ‘who is the Team Leader for the Project and presentations of the draft subsidiary
legislation were made by Prof Albert Mumma who is the Legal Specialist for the Project.

2. WSI CONSULTATION FORUM OBJECTIVES :

Rie i s R S R L e R S R St e i e S L e
Public Participation is a crucial and imperative component of the legislative process. The primary purpose

of the Consultation Forum with the WSls is to facilitate the scrutiny of the Draft Regulations by these

- sector-wide stakeholders in order to enable them make recommendatlons endorsements and to‘
generally have an opportunity to have their views heard.

The following were the objectives of the Consultation Forum with Water Sector Institutions: -

o To present Draft subsidiary legislation under the Water Act 2016 on behalf of the Cabinet
Secretary MWS;

o To facilitate Water Sector Institutions’ participation in the development and drafting of
subsidiary legislation;

¢ To obtain feedback on the Draft subsidiary legislation;

o To address all issues and concerns raised by the Water Sector Institutions relating to the
deliverable for Key Task 4 (KT4); ’

o To provide certainty to the Water Sector Institutions that their contribution to the legislative

process are duly considered; and'

» To ensure the outcomes of the WS/ Consultation Forum are used to inform the preparation
of a comprehensive subsidiary legislation to support the MWS and WSIs which is to be tabled
before Parliament.
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3 STRUCTURE OF THE WSI CONSULATK)N FORUM o , o
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‘ tFlgurel Structure ofthe WSI Consu/tathn Forum it b .‘ ] ;

The figure above illustrating the Consultant's WSI engagement strategy to mform the drafting of the
Subsidiary legislation, was deslgned to attain meaningful participation and lnvolvement that would enable
the WSis to actively contnbute to the development of new ideas and options as the final revised drafts
‘ are prepared ~

Water Sector Instrtutlons Presentatlons The purpose of the presentations was to gulde the members
of the WSls through the key elements: of the Draft subS|d|ary Ieglslatron namety, the draft: ‘Water
Resources Regulations 2019; draft National Water Harvesting and Storage Regulatlons 2019; draft Water
Services Regulations 2019 and draft Water Tribunal Rules 2019.

Interactive Question & Answer Session (Q&A): The Consultant proposed that much more time is
geared towards (Q&A) sessions rather than the presentation of the actual drafts given that the WSls are
already familiar with the draft pieces of legislation. This enabled the members of the WSlIs in attendance
an opportunity to focus attention and deliberate on contentious issues and specific key areas of the drafts.
Additional inputs and comments were also welcomed.

9|Page



Water Sector Institutions Consultation Forum on the Draft Subsidiary Regulatlons for the Water Act 201 6 Crowne Plaza,
Upper HIII Nairobi, Kenya, March 28th 2019

| i | i \ ' I

4. ws1 CQNSULTATION FORUM g

In terms of sequence the Consultant sought to address key areas for deliberation in the draft subsidiary
pieces. of legislationi, particularly the draft Water Resources Regulations 2019 and the draft Water
Services Regulations, 2019. The mode of presentation was to further aid the WSIs to deal with the crugial
and substantive details of these Regulations. The views of the WSIs was to be exposed in the openand -
interactive forum for deliberation.

) il v s

msssmmou AND mTERAcTWE Q&A SESSION b R

i ' i § \ ) -
|

A number of key issues were identified for discussion in the draft Water Resources Regulations of 2019.
These included:-

A. Approval, Authorization and Permits (Part Il)
B. Surface Water (Part ill) »

C. Groundwater (Part IV) ‘ ‘ ‘

D. ’Water Quality Monitoring and Effluent Discharge (Part 'V) and Works (PartVi) ' ' Ly
E. ‘Water Use Charges (Part VIII)

F. Conservation of Riparian Land and Catchment Areas (Part IX)

G. Protected Areas and Groundwater Catchment Areas (Part Xl) s

H. The Reserve (Part XII)

l. Mlscellaneous provnsmns of the Water Resources Regulatlons 2019 (Part Xi11)

The Draft Water Resources Regulations 2019 are premised on the 2007 Regulations. with further
amendments Part Il of the Regulahons looks at the approval process based on the categonzatlon of
water use. Small users i.e. Category A dams do not require a great deal of input from the publlc or other
users. Table 1 below summarizes the session on this key issue:-
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g

In prior consultatlons there have been proposals regarding the mode of ¢alculation of normal flow and
flood flow. Further to the foregoing, the questjons of boundaries had also been raised. The Consultant
further iterated that in previous engagements it was suggested that the allocation of water for irrigation is
another matter that ought to be substantively addressed. In addition, it was stated that irrigators should’

g have storage facilities (90 days) to store flood flow. It was also indicated that dry season flow is supposed
to be identified for reservation and storage and should not be made available for allocation.

Forum regarding this part|cular key issue:-

The: Consultant sfated that the WRMA Rulés' 2007 prescribed paraméters i.e. Qus whereas otHer
proposals in previous consultations directed that normal and flood flow should be dealt with on a case-
by-case basis. Below are the questions, comments and proposals made by the WSis at the Consultatlon

Rupomobﬂ:umm

Within the sector there is confusion about the establishment of
NWHSA. The concept of NWHSA is a water resources
organization and not services. Mandate is water resources
management. It is to build dams and release into river the
outflow. It is to enable abstraction. NWHSA is to regularize
river flow through artificial intervention and provide even flows
throughout the year.

The thought was that this function would be for big dams. The
question is can this be done widely?

‘The mandate of NWHSAIs clear in the Water Act 2016 namely

it is established to deal with water resources and not serwces
provision.

it S S N SRR DS A,
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1 1 1

' This discussion concerns the difference between normal flow |-
and flood flow. Weather patterns effect seasonal changes on-
rivers. Dams are artificial interventions that facilitate the |
abstractor from having 90day storage. Most abstractors don’t |

~ haye land to store water let alone for 90 days Therefore it is |

o necessary to create a mechanism to even out river flows. ‘

‘ Categorization between natural f'bw and regulated flow. A link
will be created between regulated flow and 90 day storage.

) \ i \ J
' ) ‘

e ltis not possible to do this as most people do not have land.
More and more rivers will have regulated flows.

Table 2: Interactive Session on Surface Water

c- GIWMI“\T L" ".:b' .\', : ‘." » \‘, '

On this issue the Consultant remarked that there |s an underlying assumption that groundwater does not -
have specific pnncuples for abstraction and that: these should be developed Another key issue is that: -
individuals with permlts to drill boreholes often dp not share the water with thelr neighbours and there is, a
currenﬂy no existing. mechanism to make this a requnrement Table 3 below illustrates the general

comments and proposals made by the partncnpants - -

GomnlConmnntundepouls

Issue is Iongstandmg In the new regulahons there should be a possnbﬂlty of spllttmg the allocabon of
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. When an applicant seeks an effluent discharge permit this is considered a water use under the Water
Resources Regulations 2019.The Regulations make it a requirement for the development of an effluent
discharge plan which provides the basis for monitoring and enforcement.

' '

Appllca'uons for constructlon of works will be processed with assoclated water use requirement for
ke |nspect|on of works. WRA is mandated to undertake mspectlons If there are abandoned works they are
" to be rehabilitated. Dep|oyment of resources by WRA to carry out inspections 1s necessary to ensure

- compliance.

. The Consultant engaged the participants in an mteractlve session in an effort to facmtate the dlscussmn
“inthis partlcular area. The Tesponses |n this exchange is captured in Table 4 below:-

e There should be physmal mspectlon

| o Inspections must be done by WRA. Completion of works falls
upon the applicant and the QWRP.

e There is provision for timelines in which activities are to be
undertaken. ‘

'« The WRA inspector can be sanctioned. It becomes an
administrative issue. The applicant may take advantage of the
mechamsm for complamts

. Inspection is the responsibility of WRA

' 7v13|Page
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Tab/e 4: Interactive Session on, Water Quality Monitoring and Effluent Discharge an'd, Works

-The Parhmpants offered further commentary in the discussion above and addressed the key issues as
foIIows -

Commens by Participants

Inspection fee in draft rules was intended to help the WRA to
conduct the inspections. Consensus is that fees is setlow. The
thinking was that in order to increase fee was to facilitate charge
for specific points of intervention.

| o i There should be a processi of notification fo the owner in the
Regulations

Table 4. 1 Interactlve Sess:on ‘on Water Quality Momtorlng and Effluent Discharge and Works,

Ev WWU“W : ,I'. "'< ; “" ;I_: "'~ ,I- deha ."' ';". i l

The Water Use Charges under the Water Resources Regulations 2019 follow the same format but the
water use charges are subject to change. The increase in rates is necessary. The idea is to peg the rates
to specific activities and then to establish a mechanism for collection. Table 5 below summarizes the
exchange between the participants and the Consultant.

Comments by Participants Response by Consultant

Bills are paid monthly thus enabling users to take this into
account in their monthly bill payments.

Amounts going tothe WRA would be reduced due to
paying Revenue Collection.

How would the agent be distinguished as a legitimate
agent? This would create loopholes for corruption.

>174|Pavge
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o There is no effective means of collection of. revenue by
themselves. A firm can be engaged to collect revenue for
a specific area. ‘

o if the clause remains, there is an incentive to collect
revenue. b ; ) x

. ‘Revi‘ew of water use charges; clause 81(2) - the cost of
managing water catchm‘ent areas is huge. o 4

ke 50, b & !
LS +

o Water use — means the fees that are pald for abstractlon
Instead of talking about the permit part, we should discuss
the end-user. The consumption charge should be the focus
(end-put). There would be no need for WRUAs as the
counties will collect the funds and the revenues dlstnbuted
accordingly.

o  End-cost should be appoﬁioned amongst the different
mstntutlons ‘

e Specafy formula for appomonment On the issue of
- counties it is difficult to imagine. How, will this be
" apportioned across the counties? WRA would have to'
track where each revenue is collected. The level of
financial bureaucracy on the authority will be enormous.
o Water needs to be looked as a social good to be provided
- equitably. Proposal has been made ' for 5% for
' groundwater. Which county will benefit? What about
counties with ASALs. WRUAs comments would attract a
fee. How does the compohent of NWHSA fall under water
use? WSTF ére supposed to source for funds. Imposutlon
of fees is facmtate use and management. ‘

| e WSTF should. be given a proportion of the funds.

e Leviesatthe consumptlon level: requirement that counties

" make that tariff available to the consumer. The funding
mechanisms needs to be addressed such that it does not
infringe on the right to water by burdening the consumer.

o Inthe road sector the Kenya Roads Board collects revenue
and it is distributed amongst the institutions as decided by

- Parliament.

Table 5: Interactive Session on Water Use Charges

Riparién land is defined on the Basis of highest flood flow. T_here is contestation that ﬂbod flow Iévels
should not be used as a basis for defining and determining the extent of Riparian Land. Table 6 below
illustrates the discussion on this key issue:-

' ) ' ) l
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The main issue is that designation of Protected Areas and Groundwater Catchment areas should be on
a case-by-case basis however such designation has been very little. Table 7 below illustrates the

discussion on this key area by the pammpants and the respectlve feedback given by the C(‘)nsultant in
the mteractlve session:-

e ton?’?’menttbacbdamehent R

> There are two issues Kenya Forest Serwce and Kenya ledlife Samce Create a relatronsh}p batween
these institutions.

Pa a rtion initial capitanvestment to the )
owner when they seek supply of water.

TI 7: interactive Session o Pteed Areas and Groundwater Catchment Areas '
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H. The Reserve

R R R T
A T A 577

: R Aﬂﬂm B

The Regulatlons provide that the Reserve is Qos and below. The partrcrpants response on thrs issue was

as follows: -
: 1. The threshold should not be put in the Regulatlons '
Ry 2. Qgsis not practrcal for seasonal rivers for example.
B2 3. Other methods should be used for making this determination In natural flow/non- regulated rivers.
% 4. Unless there are other guidelines developed by WRA, as specrﬁed Qgs can be characterized as

5.

the standard minimum in the Regulations. il
More detailed analysis can be ina document developed by WRA :

mseelramus Provision in the ngaesources Regulati_ons‘ 2019

Discussion in this particular section centered on the registration of QWRPs. Particular reference was also
made with regard making provision in the Regulations regarding the fole of geophysicists in groundwater
exploration and their registration. The comments and suggestions regarding the issue of regisration of
professionals generally lncluded mo g g : r g . Yo

("

2

41.2

WRA to register these individuals. Reglstratlon is a regulatory function and should be undertaken
by the Ministry.

Registration should be with WRA‘ On the geophysicists, there is no need to mention them They
should continue to be registered as a QWRPs.

Regulating the professionals should be at the Ministry. QWRPs are involved in a number of areas
and spans water resources and other water sectors. Professronals practlce across the: sectors
Geologrsts have an element of Geophyswrsts There is'no need for specific distinctions. WRA
canhot also be a regulator in terms of registration. Registration should be done by a neutral body.
Other regulators such as NEMA provided experts to WRA and not the ministry of environment;
the same should go for WRA.,

Draft Water Services Regulations |

A number of key issues were identified for discussion in the draft Water Services Regulations of 2019.
These included:-

OETMoOO®W>

Establishment, Operation and Financing of Water Services Providers (Part Il)

Systems and Standards for Operation of Water Services (Part V)

Tarrifs (Part VII)

Clustering (Part VIII)

Levies (Part IX)

Administration Of Certain Water' Supply And Infrastructure Servrces (Part X) :
Complaints (Part XVII), Consumer Engagement (Part XVIIl), Compliance and Enforcement (Part
XIX) and Penalties (Part XX)
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' Partrcrpants of the consultatron forum proposed that:

1l There is need for counties to make reference to the natronal poIrcy standards indudrng reporlrng
~ to the county assembly. A . £ . -

. 2. Reports should be shared with WASREB. . '

*+ 3. Pursuant to S. 72 of the Act WASREB can come up with standards. These are the standards

- that are being referred to and thus be apphcabler County governments can use WASREB draft

\ rules as far as services provision is considered., ‘

l i ' i ' i s

The Consultant engaged the participants in an interactive session in an effort to facilitate the discussion
in this particular area. The responses in this exchange is captured in Table 8 below:-

3’ no .

> Naﬁenal duty to ensure métpoorestaresewed WsP nmsfshw thatit has capacity to supply the customer
but also the wider population. The issue of sustainability of the WSP must also be addressed.

o Part lli of the Water Services Regulatrons provrdes for several arrangements -
i.  County established WSPs ‘
ii. Private WSPs and;
iii. Community water pro;ects

o The rules as written provrde that the primary mandate i is. on wunties to provide water servroes but they may
partner and enter into agreements with the other two.

N 18 lk VPWa gr e
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County WSPs argue that they have invested in.a water system
and expect revenue from tariffs. When boréeholes are drilled
they lose customers. Those drilling are usually the richest.
Thus they are unable to recover to meet their costs. Their
" complaint is that no one should be allowed to drill boreholes.
Compromise position is that county WSPs should be in a
posmon to state that these mdwndua s cannotdrill.

This would WOrk asan appeal mechanism such that WASREB :

!

may intervené if county refuses .

i ' ? i
' '

There should be a system that maintains WASREB as a
focused regulator. WSPs must be allowed to comment. If a
dispute arises the objector can go to WASREB. There is a
need to secure investments. But WSP cannot stifle other
rights. There needs to be synchronization.

: Y5 N a T 3 3 \
Table 8: interactive Session on System and Standards for Operation of Water Services

C. Tariffs

The current position on tariffs in urban areas is premised on full cost recovery i.e. the capital investments
and operation and maintenance costs. WASREB is required to determine the full cost recovery. In rural
areas the principle is that the tariff is based on recovery of the operation and maintenance costs. Capital
investments in these areas should be covered by the taxpayer. WSPs should move in direction of being
viable on the basis of cost recovery.

Prior consultations elicited the view that tariff review should be undertaken every three years, however
the Water Services Regulations 2019 suggest five years. Other proposals have provided for approved
tariffs to be the subject of indexation according to the rate of inflation. The issue of affordability has also
been another area of concern.

The Consultant engaged the participants in an interactive session in an effort to further facilitate the
discussion in this particular area. The responses in this exchange is captured in Table 9 below:-
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Comments by Parﬂclpants

| Response by Gonsulunt

e Partlllof the Water Services Regulatrons provrdes for several arrangements -
i.  County established WSPs
ii.  Private WSPs and;
il Community water projects.

e The rules as written provide that the primary | mandate is on counties to provrde water services but they may
partner and enter into agreements with the other two. .

QuestionICommnt by Consultant Comments by Partlclpants Ay Sy
 COK guarantees access to water. Levies collécted should goto
subsidizing specific providers dependent on the operational
costs that are incurred. Consider the volumes being consumed.
These users should be charged higher. Cheap schemes should
support expensive schemes. r

Table 9 mteractlve Sessron on System and Standards for Operation. of Water Services

D. CIustedng SR S Vi ‘
H b H ! i '

In this discussion the Consultant iterated that under the clustering principle WSPs should be structured

on the basis of viability criteria. The necessity of a feasibility study was also stressed. '

In previous consultations it was noted that the prevailing position is that counties are interested in
establishing either one or two WSPs without first making a determination of whether they are improving
service provision or not. In addition, it has been observed by stakeholders that there is a connection
between tariffs and the commercial viability of WSP. In other forums it was further stated that costs should

not be unjustifiably high.
Partrcrpants of the WSI Consultation Forum observed that:-

1. WASREB has clustenng guidelines. Water Services Rules should refer to the guidelines in order

to ensure compliance by counties.
2. There should be an evaluation of financial competence and.technical competence and

recommendatrons made thereafter. .
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)

g it i ) : 1
S T N R T3 R R SR A

The Regulations have two levies: the water consUmption levy and the sewerage services levy. The WSPs |
charge the sewerage levy to offset sewerage services costs. The current proposal is 5%. The water
consumption levy is to,be determiped by CS and held by the WSTF. The current proposal is 3% of monthly 4
consumption. The Water Services Regulations 2019 stipulate that collection of said levjes is to be done’ - b
by the WSP and deposned into the levy account. 4 3

! ' | '

In this interactive session, the parttcrpants commented that:-

\ ' )
'

1. The issue of affordability was a key area of concern..
2. There should be a percentage breakdown of how the levies is to be drstnbuted to the WSis.

The Consultant's presentetion discussed the Regulations requirement for WSPs to ensure the availability
and development water resources in sufficient and adequate quality and quantity. In addition there is the -
requirement on WSPs to obtain access rights and easements, and may further make arrangements with
WASREB to purchase bulk water Further a WSP within whose area of supply a borehole js to be drllled
shall be'entitled to be consulted on the permit appilcatron and to issue a no-objectlon i

In an effort to facilitate the discussion in this particular area the Consultant engaged the parhcrpants in
an interactive session whrch elicited the commentsii in Table 10 below:- t

WSP should' have reasonahle and
reliable sources of supply.

v
B |

e WWDAs are a bulk water supplier to
WSPs. WWDAs to hand over systems
once developed to the user.

o There is handover where there is an
agreement for the person being
handed over to pay costs of
construction.' There must be dialogue
from the planning stage in regards to |
this arrangement.

»  Provision of water services by WWDAs
as a measure of last resort should be
captured in the regulations. ‘
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|

.| »' The idea will be clarified. WASREB
iz ultimately the regulator.  Where the

WSP may not be compliant, WASREB
. may have to revoke the licence.
. However there must be anather viable ‘
', ehtity. WWDAs mostly deal with similar

. systems and they could step in. Or
-y another WSP may step in.

Table 10: lnteractrve Sessron on Admln/strat/on of Certaln Water Supply and Infrastructure Serwces

G. Complamts Consumer Engagement, Compllance and EMorcement and Penames

The WSP is required to establish a complaints mechanism. Complainants may make further complaints
to WASREB. The Regulations make further provision for WAGs w1th a mechanism for their mterventlon
in a group context. - ‘

The Regulations recognize that WASREB has an enforcement role and may issue a cure notlce If a
utility is collecting a water consumption charge and not remitting it may be sanctioned.

It was proposed that | ‘ P, hy i Pag . % : ;
1. under the special regulatory regime a receiver manager may be appointed.
2. As regards penalties there was the feeling that there shou|d be a general penalty Wthh should
be enhanced.
3. On annual reporting, the WSP should have the responsublhty to ensure that the commumty
pro;ects and private WSPs are |n compliance. » ' ;

At s ki Commentarycnthé‘WSI Consultation Forum " - Vo
e e v e S e s T T R T
The Presentation to the WSIs exhaustively presented what the participants termed as the key issues in
requiring further deliberation and scrutiny in the subsidiary legislation.

Way Forward: The MWS welcomes the comments received and will continue to engage the WSIs. The
participants were informed that they have 7 days to provide any further comments to the Consultant which
would be accordingly considered and incorporated in the final revisions and refinement of proposed drafts
prior to the National Validation Workshop and tabling before Parliament.

It has been acknowledged that some of the issues raised and which may not be provided for in the
subsidiary legislation will form important recommendations for legislative amendments.
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a. Annex|: WSI Consultation Forum PowerPoint Presentation

1h Fa ! by
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 BACKGROUND - SCOPE OF WORK

| Organizaﬁon'al Capéeuy Needs Assessment | werons {12 e
- s -:717“,"6,“5 + Toolkits .. -
Costed Water Sector Transition and Transfer e HiDe
Plan : ‘ ; * Consultative | | * Transition Pan
y .w T—ml B
Anatytical Study and Sﬁkehdder Consultahon | * Workshops | |+ Werksnop
| on Criteria for set afWWDAs ; Ao || oy
b up, Ly Foums 1| consutabos
s . . S m . 1
Bevelopment and Dmﬂmg of Subsidiary |+ Workshops : ' « Workhop !
Ponos. ||, consitai. |!
g

;q.‘rmuo’xm . I
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: lNSTlTUTIONAL FRAMEWORK WATER ACT 2016

"~ The Water Act
miprov\ds

algninm

Page 13
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- WATER RESOURCES REGULATIONS

st RN T e A s Lt e b N B i - S —

o Fortheestabustm:tadnimstrahonandopelaﬁonofWRUAs(s 29).
- EngaqemmheswithCounalofGom :
FlnandmofWate:R&sourceUsersAssodaﬁms(WRUAs)
> TedmmlsuppmtoWRUAs
ammmmmmmmw(m)
g ommummmmmmmm

a Gwmmammmmwmasas 62)

i Gwmmmammwwmmmmmof

: oonsmmm-s 142 (2) (b)

3 Governi mmum«mmqmwmma
wmmmmssasdammm $.142 (2)( ¢) |

| 2 ' ! ) ! )
= S e e e e & e el { [

NATlONAL WATER HARVESTING AND STORAGE
REGULATIONS

a Goveming development, maintenance and management of national
public water works —s. 32 (1) (a, b, &)

2 Governing undertaking of strategic water emergency interventions
during drought - s. 32 (1) (e )

| ﬂg;vem rain water harvesti ehoid water storage - 5.32
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WATER SERVICES REGULATIONS

Land compensatton and easements for pnvate and/or commumty :
land used for national public works - s. 8(5-6) | 2
@ Licensing of water sector engineers and other sector
' professionals

. Governing transfer of functions, assets habllmes and staff

.'a Prescnbmg water levies for:
» Water Trust Fund (Coumy vis-a-vis National Ievel)
» Sewerage services
8] Water Services Regulation:
5 ‘Water Quality
infrastructwe development
» Enﬁoroement of technicat and enﬂneenng standards and requlrements

e e e AP | e N BRSNS~ SN IR S INEa

Prage 24 Drat Subsedary Lagetan EY

WATER SERVICES REGULATIONS (continued)

o Constitution of Water Service Providers (WSP) Boards (s 79)

o Establishment of Consumer Complaints Mechanism by WSPs
(s. 92)

a Provision of water fo rural areas (s. 94)

a Protection of Water Sources (s.104)

a Control of trade effluent (s. 108)

a Financing for infrastructure developments - PP

Page 22 Draft Subsichary Legtson a
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- WATER TRIBUNAL RULES S
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IN EXERCISE of the powers conferred by Section 142 -
of the Water Act 2016, the Cabinet Sectetary for Water
and Sanitation makes the following Regulations

THE WATER RESOURCES REGULATIONS, 2019

THE WATERACT
(No. 3 02016)
THE WATER RESOURCES REGULATIONS, 2019
|  ARRANGEMENT OF REGULATIONS
» PART1-PRELIMINARY _
» PART 11 - APPROVAL, AUTHORISATION AND PERMITS
» PARTTII- SURFACE WATER
» PARTIV - GROUNDWATER
» PARTV - WATER QUALITY MONITORING AND EFFLUENT DISCHARGE
» PARTV1- WORKS
» PARTVI] - CONDITIONS OF AUTHORISATION, PERMITS AND APPROVED WATER USES
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'

0 PARTI - PRELIMINARY

1, Citation

2. Interpretation.

3. Unts ; ‘ ; - ‘ |

I Y | L )

4 Apphmnonofreguhw

. | aprn: umom..muomsmm AND murs(ms 3:)
’ ‘ o LICENSING
» Cmmct%m Un Awhm{Mon 2 Smh Schs&ﬂe)
| (cma,é,c-dm

0 oomuamor WORKS

» A-amwmuw«b(mm
' Limitations of Authorization (Rule 21)
» Extension of Authorization (Rule 22/
¥ Progress Report
¥ Explanatory Report

’ mﬁmmﬁw
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' | i . |

' 1 | | ! ) [

& PART TIT - SURFACE WATER (Rules 35-42)

< WATERCOURSES ‘ gl
i r NWMMFMFIW‘R"I( .‘5) ’ y )
o Declaringav'v'nxercourse‘(ﬁle 36} | | '
Bwnduyof?ropﬂuesbeﬁmdbvawwmoqmtkulz i i3

» Wetlands (Rule 38) !

b Alloationéfymiur Irrigation (Rude 39)

* jmrigation for subsistence

* limits to abstraction

" » Hydro Power (Rule 40)

» Surface Water Data (Rule 41)

» Works Associated With Fish Movement for Protection and Control of Fish (Rue 42)

i { i i i

O PART IV - GROUNDWATER (Rules 43~ 52)
4 # Authorisation '
X » nmumotnave;bpman
4 ' 5 Borehole and wil test pumping
» Supervision of works
: » Borehole or Well Completion Record
i » Issue of permut or approval

0 PART V- WATER QUALITY MONITORING AND EFFLUENT DISCHARGE (Rwles 53
- 62)
of Water Pollution
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' P Momomcm) monaum
> | , mmm:ng i ‘
U mqumymsmwwwm e
‘ : 4§ mewm | |

0 PARTVE - WORKS (Rales 65 7

: mmvmcommomtrmmmmmmmmm
. WATERUSES (Rules 6879

» Easements '
# Compliance with the Environmental Management and Coordination Act
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|

O PART VIII - W, ATER USE CI{ARGES (Rules 80-91)

r Vamnon of Water Use Charges | ) ‘

» Assessment of Water Used e ' 2 !
# Time Limitation on Arrears. :
» Wat« Resource Conservation Charge,

& maw:\u:couscrm\ ¢ : I,

o Appomtmen!ofkevm(:ollocmm\m . \
" Modes of payment of water use charges. ‘ '

@ PENALTIES & INCENTIVES -
T '
. - Pemlly for Over- Abstraction.
¢ » Incentive for Flood Water Storage
# Penalty for Lack of Measuring Device
» 'Failure to pay the appropriate water use charges. . J

O PART IX - CONSERVATION OF RIPARIAN AND CATCHMENT AREAS
(Rules 92-97)

ymwa'mmpmw Ly .
» Demarcation of the Riparisn Land y Vi
# Proscribed Activities mmpmmmt o o
» Orders Related to Riparian Land. '
» Soil and Water Conservation Plan , !
» Collaboration with Water Resources User Associations (WRUASs)

* Regstration requirements for WRUAs

X - BASIN WATER RESOURCES
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-

O PARTXI- mmcrmums AND Gkommmm\smvmovm
(Rules m-m) ol

umm MMMI“IZI)

5 mww«mmmw;
* Criteria for QWRPs 4

‘ ApphahontobehcmsedanunhﬁedWmRmerfessml

; Need for Professional Interview

# Issuance of Professional Water Resource License




' ‘ !

Water Sector Institutions Consultation Forum on the Draft Subs:dzary Regulatlons for the Water Act 2016, Crowne Plaza,
' Upper Hill, Naerbl, Kenya, March 28th 201'9

1 | | ) 1
' ' | '

SCHEDULES
First Schedule: Fees and Water Use Clacges :
; Second Scheduie cmmarmmm.mm ‘ )
: : mnsemu mwwms K
| FowthSchodule:  Guideline Stndards for Effuet Discharge ‘4
- , Sixth Schedu: w&ummn«mm 3

Seveuth Sctiedule: Riparian and Catchament Provection and Cdnservation : ‘
mm m«mm : '

* Nith Schedule: memuﬂmm
mm mm
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 COSTS AND BENEFIT ANALYSIS

‘0 BENEFITS

> WaterPerMmRégm
. mmmmmmm
k. Rmammmmammmawmnmm
s;muﬁupumummmwmm ;
. Sustainable use of water resources -

» DataColedbnmdeaﬁongam
. mmmmummmmmm :

making and disasler management

cmudmmmmmmamm P
mwequmﬁydmmmus i

g |

) Page (rah Subsary | epsiston

Q Costs

’ MWSandWRA administration, capadty-btﬂding, education, development of
implementation guides and monitoring.

» Counly Governments: Establishment costs such as new processes and
updating systems that will be required when the legislation is implemented

> w wau erms meesw and Qualified c«m

g ottt s | | "
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'IN EXERCISEof the powers cbnfemﬂ by Section
142 of the Water Act 2016, the Cabmet Secretary for
Water and Sanitation makes the following

| = Regulatxons ‘

' THE WATERACT
') (No.43 of 2016)
THE WATER HARVE§TING AND STORAGE REGULATIONS, 2019

ARRANGEMENT OF REGULATIONS
» PARTI- PRELIMINARY
» PART II- DEVELOPMENT OF WATER WORKS
» PART lll- OPERATION OF DAMS AND OTHER WATER RESORUCE STORAGE FACILITIES




Water Sector Institutions Consultation Forum on the Draft Subs:dtary Regulatlons for the Water Act 201 6 Crowne Plaza,
Upper Hill, Nairobi, Kenya March 28th 2019

O PART1-PRELIMINARY

. Citation. : ,

2 lnterpretation, A oo |

3 Apphcatwqofmes , ‘ ‘." , b ,

D PARTII- ”E"ELOPAE\T OF‘HTER WORI\S (Rllu Hl) '
Déugmnnof MWWmWaks i . ks
» Development of works. | ' - !

. Fmofm
mmwwmud&uummdemMmmut

y CIauﬁwmofDm

» Mwumwwmmmw

y MM&M

i 4
! ‘

» Dam Construction Progress Repor.
» Dam Completion Report and Dam Operation Report.

O PART Il OPERATION OF DAMS AND OTHER WATER RESORUCE STORAGE
FACILITIES (hln 15-19)

# Prior Right to Water for Storage.

» Need for Storage.
» Release and Use of Stored Water.
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i

O PART IV- MAINTENANCE AND MANAGEMENT OF WATER WORKS (Rules 20-32)

# Maintenance and Management of Works. | >
rmmummrm
. Mmmcm i

¢FLOODCONTROL
Mmmmmwmdmdﬁcm

» M:md’lnm

» —Wﬁmm A

D PART V . LICENSING OF QlALlFlﬂ) PROFESSIO\AIS IN RESPEC'I' T0
WATERWORKS (Rule 33)

» Application to be Approved Water Resource Professional for a Task.
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J PART \’ﬂl STRATEGIC WATER EMERGE\(‘\ INTERVENTIONS (Ryla 39& Jll)

DrougthesponsePhn. ' e
. MonﬂDmugmMmgemcntAmhom} | X
» Water Supply and Deménd Managemet. b el

0 PART IX ~ GENERAL PROVISIONS (dele“) ' N
¥ Offences. ‘
» Further Offences
' wndmonmachedmheopemmnndmamnm
* Fail to comply with an order or directive
. Namfmemgnvedmmmfomﬂm,orgmﬁkeamuumgdm
ptionall refusempe:fotmaddy o obstruct “

b atlit] Ch:efExecunveOﬁkemplymbecomphmmmhaﬁmld:cmn
J )TmnsmomlAnmgmm

v, . Yy " ' ' 5

SCHEDULES
FistSchedule: ~ Desigaated Water Works
Second Schedule: Categorization of Dams and other waterworks
Third Schedule: Details For Storage Dams
Fourth Schedule: Contentt And Format Of Technical Reports

S R i
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'SECOND SCHEDULE |
. (Rule§)
CATEGORIZATION OF DAMS AND omn\mmm

¥ T
CATEGORIZATION OF DAMS AND OTHER WATERW
Category | "~ Description

Waterworks deemed by virtue of scale and or location to pose low risk
A | to the safety of people and the environment.

Waterworks deemed by virtue of scale, location and or function fo pose |
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I

THIRD SCHEDULE

{Rule 8)
~ DETAILSFORSTORAGE DAMS
‘TablelClassg‘icamafDam | ‘ L. :
- M“"“"‘ Depk hmMu CoichwentAres | |
; .. 1 NWL@Y)  |kmd)
' [ Water at NWL (m) s a -
[AllowRisk)  [0-49%9 |<10000° _ [<100 *
B s T 1000000 ,
nmw SO0-189 |y |00 L0
ClHighRisk) . [>1500 1000000 |>1.000
‘Tlﬁ:ﬂ'l)madmmm‘m ,
o0y c.umdwmm
Class of Dam Professional
[ AfLow Risk) © |Panel 11 C, Panel 1C1& Panel 1€2 ‘
. |B(Medivm Risk),  PmelICI &Pl 1C2 |
| C(HighRsk) PueliC2 .

) ) \ )
vt | 3 ! . ) ' '
[ R ' . ¢ i '

Table 3: Category of Dam Contractor

Class of Dam Category of Dam Contractor
A(Low Risk) CL,C2
B (Medium Risk) cLc2
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COSTS AND BENEFIT ANALYSIS

P— v ————————— —————— P Ay ———————————

) i () )

a BENEF!TS

DevelopmentofNaﬁomlPubﬂcWaterWorksandWatanesﬁngStmteqles
' mcreasedwatemsoumeswpamy

¥ Mamtenanoe ManagemeNOperahonofDams
Managementandmhigaﬁmofﬂuodsdownstream

> Datawecﬁonmdmmﬁoneamemg:
« Relevant and timely information for disaster management

Bequest values: nra- and Intergeneratinal Equiy ;

Page 45 Oratt Subsadary Legrsiaton . EY

0 Costs
. Public Authorities:
+ Designing of implementation systems and developing and implementing
staff-training and adapting to new internal process
+ Procurement of goods and services and/or the recruitment of additional staff
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IN EXERCISE of the powers conferred 'by Section " ',
142 of the Water Act 2016, the Cabinet Secretany o ..
Water and Samtatlon ‘makes the followmg &

Regu!auons

“THE WATER SERVICES REGULATIONS, 2019

nmwwmxumwmmmmmxnwmnm

y ; mmmormxs

or ; >mcn.mmm

; >mn-cumoovmmnmmwoum WATER SERVICES PROVISION

» PART 111 ESTABLISHMENT, OPERATION AND FINANCING OF WATER SERVICES PROVIDERS

# PART IV-APPLICATION FOR LICENCE

#PART V- SYSTEMS AND STANDARDS FOR OPERATION OF WATER SERVICES

#PART VI - EFFLUENT

# PART VI - TARIFFS

» PART VIIL: CLUSTERING

» PART IX - LEVIES

7IARTX Wmmxwmmmsumxmnmmmmmm
0, A
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o PART l-mnﬂhARY(Rﬂnl-i)
] Cm ) . ) ' )

wpﬁmofm |

'
! !

QO PART IIJWU’N'IY GOVERNMENT FRAMEWORK FOR WATER W PROVISION
(R'h +1

> PmdMomeEmemmm member,

o mmmmtmm’ FINANCING om\m smwcnsl
PROVIDERS (Rules 8-20) ‘

)’»EstabhshmlofCoﬂmy Water and Sewerage Service Providers.

» Functions of the county water services provider.

» Governance of water service providers.

» Metings and Procedure of the Board.

» MWO&«&Mdemmm
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| ' | ' '

J PART [V-APPLICATION FOR LICENCE (Rules 21 - 38)

# Application for a Licence. : ;
. » Application Fee. ‘ ‘ e '
>Detamimﬁmofan$\ppliuﬁm o
" Objections to grant of a license. : "
Y Amdmheww’tdbunqlbyhomorm \
" Issuance of s License, :
* # Provisional Licence.
» Extension of a Provisional License.
# Annual License Fee. .
.> VMtyofhmmmm
» Mid-term review of the ficense.
» Rzne“lofhcenca '

r Rogmwofaﬂwmmmwm

M

Qnunvqunmmumnamnuuuumonnumwmnunmmmwas
(Rules 39-45)
. » Operating Systems.
', » Implementation of standards and systems.

# Schedule of water services.

» Execution of Works,

» Consent for Execution of works,

> Appmvnlofthemdnmbmlyfotﬁxmmnotwm
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OnuuxAmunmnmunworammuswnxnEWHXIM)mnusnmcnmx

'

-7 Raw water abstraction permits and access rights. ‘ g

'~ Easements, access nghts elc. E P
» Construction boreholes within supply area. ;

# Regulation of water vending.

» Closure of unsafe supplies of water.

>‘ﬂuQﬂquﬂ&wmﬁhdmtﬁnwﬂuﬁw&mmduum
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0 PART XIIL- OFFENCES RELATING TO CONDUCT OF EMPLOYEES OFA WATER
SERVICES PROVIDER (Rule 77)

DPART\'IV GEVERALOFFE\CES (Ruk?ﬂ 81) :
7 Impersoaation of staff of the water service$ provider, ' '
# Vandalism of water and sewerage secvices infrastructure. = o
¥ ﬂhgalcpnmmonwmsemm R o .
» Contmmnonofwanerandsupplywdomtmpfemxsa. , :

O PART XYV BULK WATER SUPPLY (Rale 82-86) -
» Bulk%Supply Services by Waterworks Development Agencies.
)' Woﬁ\m‘bfmmmm
AppfntmmeulkWnerSupplymee
» Public Consultation on Applicstion forBulk Water Supply Liense
R WJAWMMWMSWLW

"REPOB‘IINGANDRECORDKEMG
Ammu&epombyWnerSmwervm; ‘ — - C

» Public Reporting and Transparency. ' - '
¥ Obtaining Water Service Data,

)

mmxvn coummmmnus;

U Coqlmts\hchlmn Y
» Complaints to the Regulatory Board.

PART XVIII - CONSUMER E.\’GAGEME.\'T (Rules 94 -97)

» Consumer participation through Water Action Groups.

» Provision of information by Water Action Groups.

» Consumer complaints and follow-up by Water Action Groups,
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» Tariffs and Levies: ) |

. Ensure commercial viabilty of WSPs

+ Publication ensures fransparency
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" mamuon apody-bddhn. ‘education, dmmmt of hmmon guldas and
CGmmemmmat ;

: aummmmammmmm

e WSP::
dewﬂmdoﬂmm«mmnumbmmm

advice and
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| ] | |

4 (No. 43 01 2016), !

» PART1- PRELIMINARY Vi
» PARTILAPPEALSTOTHEWATERTRIBUNAL ' vy
» PARTII-REPLY ', '
# PART IV- THIRD PAKTIES ka
' PARTV - HEARING |
» PARTVI- DETERMINATION OF APPEAL
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O PART 1~ PRELIMINARY
I Citson. “
2. et
a PARHI APPEALS romnwmmmmummm)
» Appeaks. |
¥ Appealsto the ELC.
» FomofAppeal.
, RegishﬁonoprpuL
¥ Apphcahonof&temoﬂ'me
' ;nomem

‘ >Ammofwmdmmofsnppmmym°fw

¥ W‘Mwalmdswomppal i |
# Additional matters

O PART [11- REPLY (Rules 13-14)
» Action by Respondent.
» Amendment of Reply

O PART IV ~ THIRD PARTIES (Rules 15 -16)
» Joinder of Parties
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] I ) )

O PART V- HEARING (Rules 17 - 30)

i | ;'Dlm Vo L o o

| ' Failure o Comply with Diections. - z '

FEOE Vu'ymgorSenmgAsdeDm i vy <
j'iswpoeumom \ | s |

Q rmvx-mmzkmmow OFAPPEkL(Rdn.ﬂ -3 v
B Fnkmmkeplymdno(‘m :
» Preliminary Issues
» PowertoDelammAppedwbomﬂmng
# Consoltdation of Appeals
# Decision of Tribunal
# Reason for Decisions
# Order for Costs and Expenses
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1 I H

Page 141

o BENEFWS .\
5 Factlltaﬁnggreatermtowsbcefaan |
+ Protecton of fundamental ight o clean and safe water

.+ Protection of consumer right to goods and services of reasonable quality
» Useofexpeltmem)etsﬂhspeﬂzedbwledoe:
Wmm
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! ) ' i ' |

~b. Annex ll: WSI Consultation Forum List of Participants

i ' : k | ' i ' \
L d ) ) | | \ [

 REPUBLICOF KENYA

MINISTRY OF WATER AND SANITATION
Kenya Water Securtyand Cimate Resilence Poject (KWSCRP)
: ' Swpontowmwaebrms _ ‘
' ’ B —— at Regutons | '
C Date 28 March 2019 | ’
‘ Venue: Crowne Plaza : . ‘
REGISTRATION FORM.
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REPUBHC oF KBNYA
MINISI‘RY OF WATER ANI] SANITATION -

WATER SECTOR INSTH'UTlONS AND PRIVATE SECI'ORfONSUI.TATIONS ON DRAFT REGULATIONS MEETING AT
‘ CROWN HOTEL, NNROB! ON2BMMARCH2019
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