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About this publication:

This Report sumrharis6s the discussions ard conclusions from the Public Con$ultahon Forum held on 28h March'
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Water Sector Institutions Consultatiort Forum on the Draft Subsidiory Regulations for the Water Act 2016, Crowne Plazo,

llpper Hitl,'Nhirobi, Kenya, March 21th 2019 ' I L I

1. BACKGROUND

;r'j.:,11,;'

1t

The promulgation of the Consfltufion of Kenya 2010 created two levels of government: national

government and county governments. The Fourth Schedule of the Constitution distributes functions

between the national government and county governments in reoognition of the fact that water related ,

functions are a shared responsibility between the national and county governments. Thd national

government, through the MWS is re.sponsible for use and regqlptign 0f water resources, consumer

protection,and national public works. Gounty governments on the other hand, have the mandate for water

and sanitatibn service provision and the development of county public water works.

The enactment of the Water Act 20l6 sought to align the water sector to provisions of the Constitution of

Kenya, 201,0. The legislative reform process undertaken by MWS includes the development of subsidiary

legislation to facilitate among others, a further interpretation and full implementation of the Water Act

2016; to strdamline existing regulatiohs with the National Water'Master Plan 2030 and the proposed

Water Sector,Policy and the National Water Services Strategy. Several key functions and/or mandates

of new and existing water sector instifutions require the enactment of the new or revised Regulations.

The Cabinet Secretdry (CS) is empowered wde Section 142 of the Water Abt 2016 to make regulationd

with respecl to any matter required, or which is necessary or expedient to be prescribed for carrying out,
; or giving eiftict to the Aot. Consequendly] Key Task 4 (KT- 4) of this prolect involves the develbpment of

four sets of subsidiary legislation, namely:

The aim ol trese subsidiary legislatiod rtill be to: ! ,' I 
'

1) Provide further details and clarity on provisions which have been left open or omitted entirely in

lhe,Water Act 2016.

2) Fill in existing gaps relating to the mandates of water sector institutions and for managing the

transition process from the Water Act 2002 regime to the new regime under the Water Act 2016.

3) Put in place timeframes of achieving transition objectives that have been left open-ended in the

Water Act 2016.

To perform these tasks, the MWS engaged the Consultant who conducted a desk review and diagnosis

of the Wafer Act 2016 and the existing water sector policy framewo*. The analysis involved an

assessment of,

. relevant literature and pertinent case studies on water sector regulation;

o the legislative and administrative gaps in the Water Act 2016 and a further identification sf issues

in need of legislative clarity;

. issues relating to the efficiency of the Water Act 201 6 including streamlining of the existing sector

subsidiary legislation; and

. multi-sectoral implications of the proposed regulations.

6leage



Woter Sector lnstitutions Consultation Forum on the Draft Subsidiary Regulotions for the Woter Act 2016, Crowne Plaza,

Ilpper Hill, Nairobi, Kenya, March 21th 20'19 '

1.1 The Consultation,Wortshops
iir!.!r:;,i..,! .. rYlrl{.i(l}.r,:,r,+, .:;r*itiP.r!fr;ril.ri,: . ,1.i1'4.;.'}lr+i'r,lia)v,';1 r'

Prior to the Water Sector lnstitutions Consultation Forum on March 28h 2019, two consultative

workshops were held namely a stakeholder exploratory and consultative meeting and a subsequent

consultation workshop in which the Draft Regulations were presented to seclor-wide sta(eholders;

included staff from the MWS and from WSls namely the Water Services Regulatory Board

(}/VASREB), Water Regulatgry Authority (WRA), the V,Vater Sector'Trust Fund (WSTF), the

National Water Harvesting and Storage Authority (NWHSA) and Water Services Boards (WSBs).

It was held prior to the development of the first drafts of the four sets of subsidiary legislation.

The key objective was to gain initial insights on the prevailing matters to be addressed by the

legislative reform process. The concerns that were broached were ultimately factored in and

incorporated into the drafting and development of the Draft Regulations. The details of the

consultations were proyided in the Keniya Water Securt$ and Climate Resi/rence Proiect

(KWSCRP) Support to Water Sector Rbform s lnterim Report No.'l.

,l 
,I ,l ' | 

,r 
I I 

,l l

Consultant presented the first drafts of the four sets of subsidiary legislation at a sector-wide

consultation workshop which was held in Nairobi. The workshop provided a forum for

stakeholders to give feedback on the first drafts of the subsidiary legislation. The details of the

consultations were provided in the Kenya Water Secup$ and Climate Resilienoe Proiect

(KWSCRP) Supporlto Water Sector Reforms Workshop Report Jan Jlst - lst fsfiruary 2019.

1.2 The Consulhton Fmrms

ln accordance with the national values and principles relating to Citizen Participation and as enshrined in

Articles 10, 43, 60 (c), and 232 of lhe Constitution and further pursuant to the provisions of section 5(3)

and section S(1)of the Statutory lnstruments Act No, 23 ot2013, on 6th March 2019, the CS issued a

Gazette notice to inform the general public of the preparation of the first Drafts of the Regulations under

the Water Act 2016. The CS gave further notice of the preparation of Regulatory lmpact Statements

(RlSs) for each of the four sets of Draft Regulations, which were intended to inform the public of the

impact of the Draft Regulations (the RlSs are available on the MWS website at

htto/Arvww.water.qo.ke/downloads/ ).

Public Consuttation Forum 25th March 20.l9: was held at KICC with the aim of informing and

presenting to the public the drafts of the four sets of subsidiary legislation and receiving feedback

and recommendations. Details of the Consultation Forum are provided for in the Public

Consu ltatio n F or u m Repoft .

a
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Water Sector lnstitiltions Consultation Forum on the Draft Subsidiary Regulations
IJpper Hill, Nairobi, Kenya, March 29th 2019

for the Water Act 2016, Crowne Plaza,
ll

Other Consultation Forums: Professional Bodies and Civil Society Organisations Consultation

Forum was held on 29t fi/arch 201ti at Crowne Plaza. A foruni witfr the Council of Governors

will also be held. Details of these Forums are provided for in the Professional Bodies and Civit

Sociefy Organisatibns Consulfafion Forum Report and the Council of Governors

Consultation Forum,Report. i

.. t ,l r' t. r

ln keeping with the constitutional requiremeht regarding public participdtion, a Consultation Forum'with

Water Sector lnstitutions (WSls) was held on the 28th March 2019 held at Crowne Plaza, Nairobi with

the aim of informing and presenting to this targeted section of stakeholders the drafts of the four sets of

subsidiary legislation and to obtain their views regarding key areas of concern for the sector

This report provides the details of the Consultation Forum with the Water Sector lnstitutions. lt provides

, an overview of the Consultation objectives, highlights the major discussidn points as well as detailing the

feedback and recommendations following from he discussion. The Forum was moderated/facilitated by
'Mr Julius Ngon$arwho is {he Team Leadel fdr the Pioject and presehtations of the draft subsidiaryl

legislation were made by Prof Albert Mumma who is the Legal Specialist for the Project.

2. WSI CONSULTAIIOI{ FORUT OBJEC.TTUTS

Public Participation is a crucial and imperative component of the legislative,process. The primary purpose

of the Consultation Forum with the WSls is to facllitate the scrutiny of,the Draft Regulations by theie
,1:, ,t'

sector-wide shkqhqlders in order to enablb them make recommeqdalions. endorsements ar1d, to

generally have an opportunity to have their views heard.

The following were the objectives of the Consultation Forum with Water Sector lnstitutions:

. To present Drafi subsidiary legislation under the Water Act 2016 on behalf of the Cabinet

Secretary MWS;

o To facilitate Water Sector lnstihrtions' participation in the development and drafting of

subsidiary legislation;

. To obtain feedback on the Draft subsidiary legislation;

. To address all issues and concems raised by the Water Sector lnstitutions relating to the

deliverable for Key Task 4 (KI4);

o To provkle certainty to the Water Sedor lnstifutions hat their contribution to the legislative

process are duly mnsidered; and

. To ensure the outcomes of the WSI Consultation Forum are used to inform the preparation

of a comprehensive subsidiary legislation to support the MWS and WSls which is to be tabled

before Parliament,

a

ll
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Woter Sector Institutions Consultation Forum on the Draft Subsidiary Regulations for the Woter Act 2016, Crowne Plaza,

' lJpper Hill, Nairobi, Kenya, Marbh 2*th 201g

3,, STRUCTURE OF THE WSI CONSULAT.ION FORUM
, 'l . I

!:!r:1: i:. 'irrlini'ufr#[tffifra,q,Xj:t..;,1.-1!t I ,ru,ri{*HH{gH$iiq}{r5?.:inir...
l.'

:;,,,,,dlfl .,*l&gqEfarl&;ij;' f q:r ':r r{,;liljiriirl{tYi!

'iigur" 7: St'ru[ture of the WSt Consuttdtiin Forum

The figure above illustrating the Consultant's WSI engagement strategy to inform the drafting of the

Subsidiary legislation, was designed to attain meaningful participation and involvement that would enable

the WSls to actively contribute to the deyelopment of new ideas and options as the,final revised drafts

Witer Sector lnstitutions Fresentations: The purpose of the presentations was to guide the members. ,:
of'the WSls through the key elements,of the Draft,subsidiary legislation nameti, the draft,Water

Resources Regulations 201 9; draft National Water Harvesting and Storage Regulations 2019; draft Water

Services Regulations 2019 and draft Water: Tribunal Rules 2019.

lnteractive Question & Answer Session (a&A): The Consultant proposed that much more time is

geared towards (Q&A) sessions rather than the presentation of the actual drafts given that the WSls are

already familiar with the draft pieces of legislation. This enabled the members of the WSls in attendance

an opportunity to focus attention and deliberate on contentious issues and specific key areas of the drafts.

Additional inputs and comments were also welcomed.

lnteractive 
Q

Session

&r:\
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Woter Sector Institutions Consultation Forum on the Draft Subsidiary Regulations for the Water Act 2016, Crowne Plaza,

r'.r1, , i. l. I ll'. 1 :..1,.'S'ii{ {r'lir;r,;i}'ifilTffi*&Si$ffiffifitrl.fn,l7.t"}&1ffiffit

ln terms of sequence the Consultant sought to address key areas for deliberation in the draft subsidiary

pieces of legislatiori, particularly the draft Water Resources Regulations 2019 and the draft Watef

Servlces Regutatiqns,20/9. The mgde of prespnt?tion was to further aid the VlSls to deal with the cruqial

and sirbstantive details of these Regulations. The views of thb WSls wa$ to be exposed ih thd open and

interactive forum for deliberation.
,l l

1,1 PREqEilTATK}T{ AND IIfiERASIVE Q&A SESSIOil , :'

1.1.1 Rreourm 2019

A number of key issues were identified for discussion in the draft Water Resources Regulations of 2019.

These included:-

A. Approval, Authorization and Permits (Part ll)

B. Surface Water (Part lll)
C. Groundwater (Part lV)

D. ''$hter Qublify fvfonitoring atrd Effluent Discharge (Partt/) dnd Woikg (Pprt Vl) I' i

E. Water Use Charges (Part Vlll)
F. Conservation of Riparian Land and Catchment Areas (Part lX)

G. Frotected Areas and Groundwater Catchment Areas (Part Xl) '

H. 
, 
The Reserve (Part Xll) i

l.:MiscellaneousprovisionsoftheWaterResourcesRegulations2019(PartXlll)

l"
t ,, , I ,, ' , , 

I

The Draft Water Resources Regu/atrons 2019 are premised on the 2007 Regulations with further

amendments. Part ll of the Regulations looks at the approval process based on the categorization of

water usb. Sma[ users i.e. Category A dams do not require a grbat deal of input from the priblic or other

users. Table 1 below summarizes the session on this key issue:-

tl

',t;,,
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Water Sector Institutions Consultation Forum on the Droft Subsidiary Regulations for the Woter Act 2016, Crowne Plaza,

Upper Hill, Nairobi,'kenya March 2Bth 2019

Toble 7: ln Session on Approvo[ A ond Permits

B. Surface Watgr
'1,:=.{'i73TE3eti?8ilffi1}!*Hi.1i:i:iitli.ili:.]ali r?llEfiffi$iffifilii:?:-3;i.ii?Sii,r?i$tr#J.l[. ,Ttrff.:,i;iifiH#rffiii]!6effie{

ln prior consultations, there have been proposals regarding the mode of calculation of normal flow aid
flood flow, Further, to the foregoing, the questions of boundaries had alsq been raised. The Consultqnt

further iterated that in previous engagements it was suggested that the allocation of water for irrigation is

another matter that ought to be substantively addressed. ln addition, it was btated that irrigators should

have storage facilities (90 days) to store flood flow. lt was also indicated that dry season flow is supposed

to be identified for reservation and storage and should not be made available for allocation.

The, Consultant stiteO that ihe WRMA Rutes zooz piescribed parambters i.e. Qgs whereas otHe'r

proposals in previous consultations directed that normal and flood flow should be dealt with on a case-

by-case basis. Below are the questions, comments and proposals made by the WSls at the Consultation

Forum regarding this particular key issue:-

le. ln terms of Category A, provide a two year period for

Category A danls i.e, permit lapses. At the end of.two years there would be'd review or reassessment.
requirement may be incorporated in a

,, r'. ,.'.::i. ,r 1l.l..f:.,. rr i'.
of making it a condition of {he permit that the usermust c0ntinue to use the water

ensuring cornpliance Users are required to two foryears

the revrcw
IS theThere

asresource

be

Gomments by Parthfpan6

FOg0 0isfalu$[fi ttrrestiolO from normal'ffi..Movement away from',$nn{arduation would requfiol

.. specificationqlgarittgltgpon+ndedwillbe{ii5eue. , ,i;', , ,,,

Quegtion/Commont by Particlpanb Response by Consuthnt

regulations and WRA regulations
wlth regarG issue of90 day

, $onge?i,

Within the sector there is confusion about the establishment of
NWHSA. The concept of NWHSA is a water resources

organization and not services. Mandate is water resources

management. lt is to build dams and release into river the

outflow. lt is to enable abstraction. NWHSA is to regularize

river flow through artificial intervention and provide even flows

throughout the year.

The thought was that this function would be for big dams. The

question is can this be done widely?

a

The mandate of NWHSA is clear in the Water Act 2016 namely

it is established to deal with water resources and not services

provision.
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Water Sector lnstitutions Consultation Forum on the Draft Subsidiary Regulations t'or the.Water Act 2016, Crowne Plaza,

is dam there is a

major WWDAswill
be development of

waterBuPPlY. ',r'

ThiS discussion concerns the diffdrence between normal flow

and flood flow. Weather patterns effect seasonal changes on

rivers. Dams are artificial interventions that facilitate the

abstractor from having 90day storage. Most abstractors don't

haye land to sfore water let alone for 90 day,s. Therefore it is

necessary to create a mechanism to even out river flows.

flow. Have a
Categorization between naturalftow and regulated flow. A link

will be created between regulateb flow and 90 day storagel

It is not possible to do this as mqst people do not have land.

More and more rivers will have regulated flows.

Table 2: lnteroctive Sesslon on Surface Water

G. Grourdrnter

, On this issue he Consultant remarked that there is an underlying assumption that groundwater does not

, .' have specific principled for abstraction and that'tr'ese should be developed. Another key issue is that

,' 
I 

individuals wrtr permitS to drill boreholes oftpn dri not share the water with their neighbours and there is,' '

cunenfly no existing mechanism to make tris a'requirement. Table 3 below illustrates the general '

comments and proposals made by the participants:-

Genenl Gomments and Prcposals

12 lPage



Woter Sector Institutions Consultation Forunt on the Droft Subsidiory Rellulotions for the Water Act 20 1 6, Crowne Plazo,

Upper Hill, Noirobi, Kenya, March 29th 2019

Toble 3: lnteractive Sessrbn on Groundwater

D. Water Quallty Monitoring And Effluent Discharge And Works
..t'rr'.9i?l:.,,'i.iifi:i::!. ? 1ir1j:lJtill-..J'::.r:llr:,rr..i ."'ro'';956,1';'1-1qrr."i r :il{?.(iiti1/,

When an applicant seeks an effluent discharge permit this is considered a water use under lhe Water

Resources Regulations 2019.Ihe Regulations make it a requirement for the development of an effluent

discharge plan which provides the basis for monitoring and enforcement.

Applications for construction of works will be processed with associated water use requirement for

inspection of works. WRA is mandated to undertake inspections. lf there are abandoned works they are

to be rehabilitated. Deplciyment of resources by WRA to carry out inspections is necessary to ensure

compliance.

The Consultant engaged the participants in an interactive session in an effort to facilitate the discussion

in this particular area. The responses in this exchange is captured in Table 4 below:-

guarantee the human right to water.

permit and waler service

mechanism of involving the counties.

'rnay be made in the Regulatiqhs Io give,them powers to vblo

decisibns;

Gonsultant: ProvisionResponse by

Resoprces Professionals (QWRFs),

lnspection must be done even on renewal and variation.

The applicant pays for the inspection.

WRA musl have
Works should be

Commenb from ParticipanbQuestions by Consultant
There should be physical inspection.a

reports?

show up$$pspect?
,.,:. :-;1 :t.ii#.i{&i4lmulifiB#rr+,, -.

lnspections must be done by WRA. Completion of works falls

upon the applicant and the QWRP.

a

There is provision for timelines in which activities are to be

undertaken.

The WRA inspector can be sanctioned. lt becomes an

administrative issue. The applicant may take advantage of the

mechanism for complaints.

a

appear for

lnspection is the responsibility of WRAa

13 lPage



Woter Sector lnstitutions Cottsultotion l;nrunt on the Droft Subsidiary Regulations for the Woter Act 20 1 6, Crowne Plozo,

IJpper Ilitt, Noirobi, Iknya, Morch 28th 2019

To,ble 4: lnteroctive Session on Woter Quolity Monitoring ond Effluent Dischorge and Works

The Participants offered further commentary in the discussion above and addressed the key issues as

follows:-

Table 4.1: lnteroctive Session on Water Quolity Monitoring ond Effluent Discharge ond Works

E. Water Use Charges

The Water Use Charges under the Water Resources Regulations 2019 follow the same format but the

water use charges are subject to chapge. The increase in rates is necessary. The idea is to peg the rates

to specific activities and then to establish a mechanism for collection. Table 5 below summarizes the

exchange between the participants and the Consultant.

Comments by Participants

wrapping up all the fees. .

means there is a commitment.

of refund would ensue.

Questions/Comments by
Participants

Response by Consultant

'bureaucracy

of the application fee.

ls possible ,link the
provision on easements to the
Land Regishation Act?

, reqistration.

lnspection fee in draft rules was intended to help the WRA to

conduct the inspections. Consensus is that fees is set low. The

thinking was that in order to increase fee was to facilitate charge

for specific points of intervention.

There should

Regulations

be a process,of notification (o the owner in the

a

Comments by Participants Response by Consultant

should be made on a

ooflr9. ee"snffffip
.an4!{6W,., .

. t5-Jr;dF{.iT :: ,
' r:: ;.r.'.ii;;:., .

Bills are paid monthly thus enabling users to take this into

account in their monthly bill payments.

Questlon/Comment by Consultant Response By Partclpant

iilodes of collestion by agents. Gan

ItlLR$$te collecffon agents? ' :

' :?t:\'' '

a Amounts going to the WRA would be reduced due to

paying Revenue Collection.

> 'WR$As,.bdter flaced to dotemilne
vuh0,..1tggs the wat6r and can remitthe
saii6,ki the euthortty. lnueasod use

How would the agent be distinguished as a legitimate

agent? This would create loopholes for corruption. '

a
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Water gector Insticueions Consultation Forum on the Draft Subsidiary Regulations for the Water Act 2076, Crowne Plaza,

uppel niil, Nairobi, Kenya, March 28th 2019 I I I I

Table 5: lnteractlve Session on Water Use Chorges

Riparian land is defined on the basis of highest flood flow. There is contestation that flood flow levels

should not be used as a basis for defining and determining the extent of Riparian Land. Table 6 below

illustrates the discussion on this key issue:-

themselves. A firm can be engaged to collebt revenue for

a specific area.

if the clause femains, there is an incentive to collect

revenue. 1 , I

Review of water use ctiarges: ctause B1(2) - the codt of
managing water catchment areas is huge.

t'

tsThere n0 ofmeans ofcollection uereven by

Water use - means the fees that are paid for abstraction.

lnstead of talking about the permit part, we'Should discuss

the end-user. Ihe consumption charge should be the focus
(end-put), There would be no need for WRUAs as the

counties will collect the funds and the revenues dishibuted

accordingly.

End-cost should be apportioned amongst the different

institutions.

Specify formula for apportionment. 0n the issue of

counties it is difficult ,to imagine. How,'will this ,be.

apportioned across the cotrnties? WRA would have toi

track where each revenue is collected. The level of
financial bureaucracy on the authority will be enormous.

Water needs to be looked as a social good to be provided

equitably. Proposal has been mlde for 5% for
groundwater. 'Which county will benefit? What about

counties with ASALs. WRUAs comments wotrld attract a

fee. How doe5rthe compbnent of NWHSA fdti under waler

use? WSTF bre suppoied to source for fuhds. lmpositiorr

of fees is facilitate use and management.

WSTF should.be given a proportion of the funds.

Levies at the consumption level: requirement that counties

make that tariff available to the consumer. The funding

mechanisms needs to be addressed such that it does not

infringe on the right to water by burdening the consumer.

ln the road sectorthe Kenya Roads Board collects revenue

and it is distributed amongst the institutions as decided by

t

a
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Comments by Participants

regulations marked from the bank, a physical feature, fixed points that are identifiable,

,defined broadly in order to epsure that

no longer feasible.,Development shouldcontext way
watercourses are olhers. ln todayis

be the solution and

t nrparian land defined where floodplains,are concerned becomes a technlbal issue. lt is not good

to adopt the Netherland's apprbach df canalization. A canalized rivel is a dead river. Riparian

necessary to rnaintain the life of the river,

riparian land and purchasg from WRA.and

practice

laqd is

area for dame? Or riparian land for dams? i . l

lhis is land should bethe

Consultant: As regards tnland torelation this becan ln thecaptured

to areas.

Woter Sector Instifufions Cortsultotiort f'orum on the Droft Subsidiory Rcgulotions lor the Woter Act 2016, Crowrte Plozo,

tlpper hill, Nairobi, Kenya, Murch Zgtn 2On

Toble 6t tnteractive Session on Conservo\ion of Riporion Land ond Cqtchment Areas r

G. Protected Areas and Groundwater Catchment Areas

The main issue is that designation of Protected Areas and Groundwater Catchment areas should be on

a case-by-case basis however such designation has been very little. Table 7 below illuskates the

discussion on this key area by the participants, and the respective feedback given by the Cqnsultant in

the interactive session:- , 
l

Comments b/ Participants

these institutions.

subsidized rate.
, , i:.,

:f*.
;;1..r.

'*r ra:

QuestionsrGommonts by Pailicipanb Romonso by Consullant
Pay a portion of the initial capital investment to the borehole

owner when they seek supply of water.

costs
asrodrlli&tffitlt lorehds. Tholl
nrct So.,i:$ttlihnlcrt,Sl tte
borehole orvnerto chargo a
ror30nsld'taffi.

Toble 7: interoctive Session on Protected Areoi ond Groundwoter Catchnient Areos
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Water Sector institutions Consultation Forum on the Draft Subsidiary Regulotions for the Water Act 2016, Crowne Plazo,

Ilpper HItl, Nhirobi, Kenya, March z\th 2019 I I

H. TheRegervc
I r". I l . l. |;.

....,;Sffi*1tffiffiffi'.:':

The Regulations provide that the Reserve is Qgs and below. The participants' response on this issue was

as follows:
I,rr'irr:.rrl,!

1. The threshold should not be put in the Regulations.

2. Qss is not practical for seasonal rivers for example.

3. Othbi methods should be used lor making this determination ln naturalflow/non-regutlated rivers,

4. Unless there are other guidetines developed by WRA, as specifled Qss can be characterized as

lhe Standard minimum in the Rggulations.

5. More detailed analysis can be in a document developed by WRA.

Prwbbn ln thet.

Discussion in this particular section centered on the registration of QWRPs. Particular reference was also

made with regard making provision in the Regplations regarding the role of geophysicists in groundwater 
,

exploration and their registration. The mmments and suggestions regarding the issue of regisration of

professionalg generally included:-
'i

1. WRA to register these individuals. Registration is a regulatory function and should be undertaken

by the Ministry

2. Rbgistration should be with WRA:,On the geophysicists, there is no need to mention thern. They

should continue to be registered as a QWRPS, , '

3. Regulating the professionals should be at the Ministry. QWRPs are involved in a number of areas

and spans water resources and other water sectors. Professionals practice across the seetors.

4. Geolqgists have an element of Qeophysicists. There is no,need for specific distinctions, IWRA

banhot also be a regulator in tertns of regishation. RegistratiOn should be done by a rieutral body.

5. Othdr regulators such as NEMA provided experts to WRA and not the ministry of environment;

the same should go for WRA.

1.12 Drfr t{ater$cwlces Reguffiom

A number of key issues were identified for discussion in the draft Water Services Regulations of 2019.

These included:-

A. Establishment, Operation and Financing of Water Services Providers (Part lll)

B. Systems and Standards for Operation of Water Services (Part V)

C. Tamifs (Part Vll)

D. Clustering (PartVlll)

E. Levies (Part lX)

F. Administration Of Certain Water Supply And lnfrastructure Services (Part X)

G. Complaints (Part XVll), Consumer Engagement (Part X/lll), Compliance and Enforcement (Part

XIX) and Penalties (Part XX)

,l
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Water Sector Institutions Consultation Forum on the Drofi. Subsidiary Regulations for the Water Act 2016, Crowne Plaza,

&, S*rYlmlf rovidsrs

Participants of the consultation forum proposed that:

1. There is need for counties to make reference to the national policy standards, induding reporting

to lhe county assembly. r, 
'

2. Rbports should be shared with WASREB

3. Pursuant to S. 72 oithe Act WASREB can come up with standards. These are the standards

that are being referied to and thus be applicabie, Cbunty governments can use WASREB draft

rules as far as servipes provision is considered.,

q. tnCgmlus' drb

the Consultant engaged the participants in an interactiv'e session in an effort to facilitate tre discussion

in this particular area. The responses in this exctrange is captured in Table 8 below:-

but also tre wider population. The issue of sustainablllty dthe WSP must also be addressed.

t$
shotild not

Part lll of the Water Services Regulations provides hr sewral anangemenb -

i. County eshblished WSPs

ii. Private WSPs and;

iii. Community water projecb.

The rules as written provide trat the primary mandate is.on counties to provirCe water servicas but hey may

partner and enter into a$reements with the oher two.

a

r-r-:-qlffimlfr?ffi;D
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Watpr Sector Institutions Consultation Forum on the Droft Subsidiary Regulatio.ns for the Water Act ?0L6, Crowne Plaza,

Up'per Hill, Nairobi, Kenya, March 21th 2019 I I I I

Tsble 8: interactive Session on System ond Standords for Operation of Water Services

C{TaG i ., .,, l

The cunent position on tariffs in urban areas is premised on full cost recovery i.e. the capital investments

and operation and maintenance costs. WASREB is required to determine the full cost recovery. ln runal

areas the principle is flrat tre tariff is based.on recovery of the operation and maintenance costs. qpital

invesfunents in these areas should be covered by ffre taxpayer. WSPs should move in direction of being

viable on the basis of cost recovery.

Prior'consultations elicited the view that taffi review should be undertaken eVery three,years, howeler

lhe'Water Seryices Regulation| 2019 suggest five years.,Other proposals have provided for approved

tariffs to be the subject of indexation according to the rate of inflation. The issue of affordability has also

been another area of concem.

The Consultant engaged the participants !n an interactive session in, an effort to further facilitate the

discussion in this particular area. The responses in this exchange is captured in Table 9 below:-

County WSPs argue that they have invested in a water system

and expect reVenue from tariffs. When bordholes are drilled

they lose customers. Those drilling are usually the richest.

Thus they are unable to recover to meet their costs. Their
qomplaint is that no one shciuld be allowed,to drill boreholes.

Compromise ,,position is lhat county WSP.s should bq in a
position to state that these individuals cannot drill.

?

This would work as an appeal mechanism suOh that WASREB

may intervonb if county refuses.

be a syslem that maintains WASREB as a
focused regulator. WSPs must be allowed to comment. lf a
dispute arises the objector can go to WASREB. There ib a

need to secure investments, tsut WSP cannot stifle other

rights. There rieeds to be synchronization.

t

a There
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Comments by Participants

5 years. Cunent qpplicable indexation has been.provided to the Consultant. '

)>

Responsg by Oohsultant

Part lll of the Water Services Regulations provides for several arrangements -

i. County established WSPs

ii. Private WSPs and;

iii. Community water prolects.

The rules as written provide that the primary mandate is on counties to provide water services but they may

partner and ehter into agreements with the dther two.

a

Comments by PartlclpantsQuestlonlGommmt by Consultant
COK guarantees access to water. Levies colldcted should go to

subsidizing specific providers dependent on the operational

costs that are incurred. Consider the volumes being consumed.

These users should be charged higher. Cheap schemes should

support expensive schemes.

)' How does,otlgdifforentiatb since
operatioodrsgsts may not
neeeqqlrlff tglncldo with the
issue oI elze,'-

,..

Water Sector Institutions Consultation Forunt on the Droft Subsidiary Regulations for the Woter Act 201 6, Crowne Plaza,

I)pper Hill,'Nairobi,' Kenya, Morch 2\th 201g

Toble 9: interoctive Session on System ond Stqndords for Operotion of Woter Services

vw6u-raEa|EDil*nffitminilqr*"crlu!trfiailiixffitmiilEnf, a*lr Etffidmrrer*rr.ffitdfln
ln this discussion the Consultant iterated that under the clustering principle WSPs should be structured

on the basis of viability criteria. The necessity of a feasibility study was also stressed

ln previous consultations it was noted that the prevailing position is that counties are interested in

establishing either one or two WSPs without first making a determination of whether they are improving

service provision or not. ln addition, it has been observed by stakeholders that there is a connection

between tariffs and the commercial viability of WSP. ln other forums it was further stated that costs should

not be unjustifiably high.

Participants of the WSI Consultation Forum observed that:-

1. WASREB has clustering guidelines. Water Services Rules should refer to the guidelines in order

to ensure @mpliance by counties.

2. There should be an evaluation of financial competence and technical competence and

recommendations made thereafter.
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Water Sector lnstitutions Consultation Forum on the Draft Subsidiary Regulations for the Woter Act 2016, Crowne Plaza,

IJppef Hill, Nairobi, Kenla, March 29th 20L9

E. Levior
.r,;:;.ri'{i.Sil&gffirr-:ffi

The Regulations have two levies: the water consumption levy and the sewerage services levy. The WSPs

charge the sewerage,levy to offset sewerage services costs. The current proposal is 5ol0. The water

consqmption levy is to,be determiped by CS qnd held by the WSTF. The cprrent proposal iF 3% of monthly ,

con$umption. The Water Servlges Regulations 2019 stipulqte that collectiori of said levies is to be done

by the WSP and depoqited into the levy account.

ln thid interactive sesiion, the participants commented that:-

1, The issue of dffordability was a key area of concern.

2. There should be a percentage breakdown of how the levies is to be distributed to the WSls.

$CerbinlYator Andlnfrasfiucfun.'.

The Consultanl's presentation discussed the Regulations requirement for WSPs to ensure the availability

and development water resources in sufficient and adequate quality and quantity. ln addition there is the

reqdirement on WSPs to obtain access rights and easements, and may further make ariangements with

WASREB to purchase,bulk water. Further a WSP within whogp area of supp[ a borehole is to be drilled

shall be;entitled to be consulted on the permit application and ts issue a "no-ob,iection'. i

ln an effort to facilitate the discussion in this particular area the Consultant engaged the participants in

an interactive session which elicited the comments'in Table 10 below:-

ls unableto capt0rtthe prorectons
would be too late. There must be an immediate short

lnfrrstructurs to

one

towsP

tem & a Tng-term proiection.

WSP should have reasonable and

reliable sources of supply.

a

WWDAs are a bulk water supplier to

WSPs. WWDAs to hand over systems

once developed to the user.

There is handover where there h an

agreement for the person being

handed over to pay costs of
construction. There must be dialogue

from the planning stage in regards to
this arrangement.

a

a

as a measure of last resort should be

caotured in the reoulations.
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Woter Sedor Institutions Consultation Forum on the Draft Subsidia.ry Regulatigns for the Water Act ?076, Croutne Ploza,

UbperHlll"itatrobt,Kenya,March2Sth20lg, , , ,

.lnterdctive Sesslon of Cenain

l

I'
I

The WSP.is required to establish a@mplaints medanism. Conrplainanm may make furtef'jffidnf
to WASREts. The Regulations nrde ftrther provision for WA0syli$ a mechanism for fiefo &tervention

in a group cdntext.

The Rogulations recognize trlat TMSREB has,an enforcementtdo and mav issue a o$s lntim. lf a

utility ts cdhcting a watsr consumilbn drarge i,nO not 
'"ntttng 

n may Uu &nAi*.d.

Ituraspro$@that'i ' "', i I :" i ' :'', '

.iit

1. under he special reguhtory regime a receiver managor may be appointed.

, 2. Aqregards penalties tere r+ the feeling ttrat trqre Slcryld be a general poqalty wtl$ shqrH

bc enhanced., 3. On.annual reporting, tre W$i strould have tre responoUfiity to ehsure tret ilre Cqrnmunity

f,qPcb and'prtvate W$Fsarp in compliance ,' : ,, i ',

tr,ltl

The Prssehtation to the WSls exhaustively presented uilrat the pdrticipants termed as the kef issues in

requiring furtrer delibenation and scrutiny in tre subsidiary legislation.

Way Forward: The MWS welcornes tre commenb rscaived and willcontinue to engage he WSls. The

particlpanb were informed trat trey have 7 days to provide any fur0rer commenb to the Gonstdtant whitft

nould be accordirgly considered and incorponated in the ftnal revishns and rcffnernent of ptopoee<l dr#
pdorbhe NafionalValkJaflon WorHtop and bblkg befors Pathrpnt

It tm bcil adoowls{ed 0rat tune of frre issrffi rM lrd rilddr nay not bo ptwidod fu h ho
srrbaHry bgbhton rfl fum [tflffEffi rmnunsrdafua fuffio tntsdmffits

P,' The idea will be clariffed..WAsREB

ultimately the regulator'.lflhere the

WSP may notbe ccrmpliafi, WASREB

may have 'to rercke $6 [csrpe.
lknvever,trere mrst be anqtrer viable

enfi , WtjlrDns mosUy ded ivttr Umilar

systems' and trey could'$p in. e'
Sepin'i,;WSPanother may
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I

a. Annex l: WslGonsultation Forum PowerPolnt Presentation

.')1.

Ac6im
I'r.' fl ffi

D&Gnm Ullbmrfhtufrcftnl U}YS

]Oa:lln km Cmrffi

qnlll
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I)pper Hill, Naiiobi, Kenyo, March 28th 201g

AGENDA

lence Program

br gT

I

Com&rB,,
[Water 

ttarveOng and Sbrage Regula0ms,20l9

lOueanr & Feotfiect Sesshn

1lfla6tz00prn

Cqrdhl#l13:30pul{:$pm i|tthr Sff iccstugdailms

lou**a Feo&ac[sesslon

'a1 L"rn :tPrt0 "cci4ttff

& &ssbn
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WATER RESOURCES REGUI.ATIONS

I For he *,Ail"lTf$ dminisfation arld eerdin d ItRUAs (s. A)
> Engagenreil m@s wlttr Counctl d Cohmtrs,
> FkrardrB dttm Resoure UsersAssodaUqrs(Vl,RUAs)

' TeldmlcalflJppQrttowRuAs , ,''

r Dshg[0onof
OornilSces

: Conservetbnd . s.23 (3)

o Gonfig hsurme d,gqrils ftr trder rl$badrffi (r€. 3q - 62).

ard urslrr,hfinilU ffcsrBhg of

and kenshg d
petS0rE (2X c)

I.... ... t--,;.-.-----. ..

I

| -.--. \

,f 1; 1r-ii'iri!.4fr r6rlm EY

HARVESTING NO STORAGE

r Govemirq derclopment, maintenanoe and mansgfemenl of nalional

public ueter worlrs - s. 32 (1) (a, b, & 0

: Govemirry undertaking of strategic water emergency interventbns

duing dro'{ht - s. 32 (1) (e )

:P:'€orefnfru

ffif,ff}
nfri end |toq{tdp;ilSr Srqgc - BJA
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Ilpper Hitt, Nairobi, Ki:nya, March 27ih 2019

WATER SERVICES REGULATIONS

r Land,compensation and easements for private and/or community

land used for naiional public works - s. 8(5-6)

, rr Lir:ensirp of water $qctor englneers ard ohef sector

pnofessionals

r Governing transfer of fundions, assets, liabilites and stafi

,c Prescribing uflter levies for:

, tilrlbtErTrust Fund (County vl$*vts l{atbnal hvel)'

, Se*erageseMoes

o Water SeMces Regulation:
:: ;rt{hterQual'lty

|'"j'n', 
lntrastructure developnnnt

, Enforoement of technknl ard englmedng slardards and requirements

,tr.'r 'il : rlt..4Jl ,c1,-ri'/1 EY

WATER SERVICES REGULATIONS (continued)

ru Constitution of Water Service Providers WSP)Boards (s 79)

,-r Establishment 0f Consumer Oomplaints Mechanism by WSPs

(s. 92)

a Provision of water to rural areas (s. 94)

r Protec-tion of Water Sources (s.lM)

o Contol of lrade efluent (s. 108)

o FiuncirUtr lnfrastudtre dadopntnb - PPP

ftSt.r Cd:ln dqugarh EY
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I
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