3

|
e
'S

e

PARLIAMENT]

OF

LIBRARY

KENY4

49

WOMEN’S LAND AND PROPERTY RIGHTS IN KENYA-
MOVING FORWARD INTO A NEW ERA OF EQUALITY:
A HUMAN RIGHTS REPORT AND PROPOSED
LEGISLATION

TriE INTERNATIONAL WOMEN’S HUuMAN Ricirrs CLINIC*
GEORGETOWN UNIVERSITY LAW CENTER

EXEUTIVE SUMMARY .. ot b o smsiississssis I

I: RESEARCH METHODOLOGY :ionssiissinnmusesesimnmshos s s fuamnsimistvsms 3

II. MOVING FORWARD TOGETHER: AN OPPORTUNITY FOR
GENDER-SENSITIVE LAND REFORM ..., 3

[IT1. SEX-DISCRIMINATORY LAWS DOOM WOMEN TO PERPETUAL
POVERTY AND MINIMAL, IF ANY, ACCESS AND CONTROL OVER

PROPERTY AND LAND oo 4
A. Land Laws Perpetuate Discrimination Against Women ..o 4
B. Existing Marriage and Divorce Laws Rob Women of Their
Matrimonial Propertyssyesss s i e o masemmses w6 s 50 10
IV.ABSOLUTE SOLE OWNERSIHIP BY MEN DENIES WOMEN’S
RIGHTS TO LAND AND MATRIMONIAL PROPERTY ... 14
A. Mecn’s Exclusive Control over Land Violates Women’s Rights to
Property, Hongiing, @t Cliedit s s s nsssmmmmsssms s mm o 15

B. Marricd Women’s Lack of Control Over Their Matrimonial Home
and their Indirect Contributions Arc Dismissced in Violation of the
Right to Equality in Marriage o« sawissasmsmemammmssmsivmins 19

C. To Rectify Historic Disadvantages Imposed on Women, New Laws
Must Require Joint Spousal Registration and Consent for Acts
Involving Matrimonial I‘mpcny ...................................................... 23

V. WOMEN IN POLYGAMOUS UNIONS FACE EXTRA BARRIERS TO
KEEPING THEIR MATRIMONIAL PROPERTY AS THEY MUST

OFTEN SHARE ITWITH MULTIPLE CO-WIVES ..., 27
A. The Continued Practice of Polygamy Deprives Women of Their
Rights to Equality in Marriage, Dignity, and Property ... 28

* This human rights report was originally authored by Jennifer Smith, Cassandre Theano, Lauren
Torbett, and Jennifer Toussaint, Spring 2008 student advocates with the International Women's
Human Rights Clinic at Georgetown Law. Tt was supervised and edited by then, Attorney-Fellow
Tzili Mor, under Chinic Director, Susan Deller Ross. The report was produced in conjunction
with the Federation of Women Lawyers: Kenya (FIDA-Kenva), currently headed by Patricia Ny-
aundi, with invaluable supervision and input from Claris Ogangah and Evelyne Opondo, and
the participation of Goreti Nyariki, Hellen Kwamboka Ombati, Jane Serwanga, Mukiri Githinji
(Nanyuki), Florence Kajuju (Mcru), Charles Kariuki (Meru), and Mwangi \\an}nh (Nanyuki).
The clinic would also like to thank participating U.S. 1[1()111@5 Frank Mugabi (DLA Piper, New
Perimeter) and Ginger T Faulk (Baker Botts LLP). Support for this (‘]inic project was provided
by DLA Piper, New Perimeter Fund, with follow up support from Baker Bous LLP. Staffl and
members of TIST (The International Small Group &Tree Planting Program) extended generous

in-country assistance and logistical support.

49



Georgetown Journal of Internatinal Law

B. Kenya Must Regulate Polygamy to Protect Co-Wives and Children
From Tts THarms ..o 30
VI. A UNIFORM DIVORCE LAW WILL CURB BIASED JUDICIAL
DISCRETION THAT HAS LEFT WOMEN BEREFT OF THEIR HOME
AND POSSESSIONS AT DIVORCE ..o 31
A. Gaps in Divorce Laws and Wide Judicial Discretion Leave Women
with Nothing at Divorce, Violating their Rights to Equality, Housing,
and an Adequate Standard of Living.....ccccocoviciiininniciciieieeieenes 32
B. New, Clear Laws on Equal Division of Matrimonial Property at
Divorce Are Critical c.ooooovvviiiiiiiiiiiiie e
VII. LACK OF SECURE LAND AND PROPERTY RIGHTS INCREASES
WOMEN’S VULNERABILITY TO DOMESTIC VIOLENCE AND HIV
TRANSMISSION ..ot e e e e e e 40
VIII. TO STEM WOMEN’S POVERTY AND MARGINALIZATION,
KENYA MUST LIMIT THE APPLICATION OF SEX-DISCRIMINATORY

CUSTOMARY LAWS Lo r e 45
A. Application of Discriminatory Customary Law Violates Women’s
Basic Human Rights........cocooiii e 45
B. To Beget Kenyan Women’s Equal Footing with Men, Kenya Must
Abolish Sex-Discriminatory Customary Laws c..o.cocceiiiienniccnennn. 48
IX. PROCEDURAL FAIRNESS IN LAND ADJUDICATION WILL
BETTER PROTECT WOMEN'S RIGHTS ..o 50
A. Gender Balance in Land Bodies will Better reflect Community Needs.
50
B. iand Disputes Bodies Prevent Women From Presenting Effective
CIAIITIS vt ettt e e e et e e e e e e e reeeeeeeteeanans 56
C. Implementation of Land Laws Require Mandatory Education and
TrAINING . ..o e 60
X. STRONGER WOMEN'S PROPERTY RIGHTS WILL EMPOWER AND
BENEFIT THE NATION ASAWHOLE ... 61
XI. KENYA’S LEGISLATURE SHOULD TAKFE IMMEDIATE ACTION.. 63
APPENDIX: LAND EQ'UALITY ACT e 65

50 [Vol. 40



WOMENS IAND AND PROPERTY RIGHTS IN KENYA

EXECUTIVE SUMMARY

The Kenyan government has demonstrated its laudable commit-
ment to gender cquality by ratfying international human rights conven-
tions, such as CEDAW, and promulgating a National Gender and Devel-
opment Policy. Yet, women in Kenya still suffer the degrading and even
life-threatening consequences of their lack of property richts and the result-
ing absence of economic security. The denial of equal property rights puts Ke-
nyan women at greater risk of poverty, discase, violence, and homelessness.

This situation is a direct consequence of discriminatory laws and prac-
tices concerning women’s access to and control of land and matrimonial prop-
erty. Kenya’s land laws were developed against a customary law system in
which women had no rights to own land and only limited rights to access or
use land. Then, the process of land adjudication, consolidation, and registra-
tion crystallized men’s absolute ownership and control of land. Today, wom-
en rarcly own land titles either individually or jointly with their husbands.
Because women face daunting obstacles to land ownership, and thus to hous-
ing and loans based on their lack of land ownership, they are denied the rights
that Kenya is obligated to provide under international law, including the rights
to property, housing, and equal access to credit. Once married, Kenyan women
are at the mercy of a legal system that does not provide clear and equal access to
the use, management, and control of matrimonial property. The Married Wom-
en’s Property Act of 1882, an antiquated British law, contains the sole technical
clause available for courts to regulate property distribution between spouses, of-
ten depriving wives of any share, much less equal share to matrimonial property.
Moreover, discrimination against women f{lourishes where no law exists to define
and address the control and management of matrimonial property. Furthermore,
polygamy forces women to share hard-carned matrimonial property with multi-
ple co-wives and children, all bound to receive an ever smaller share of resources.
Some husbands use property carned by the first wife to acquire additional wives.

While Kenyan women face numerous obstacles during marriage, the bur-
den becomes insurmountable if they divorce. The lack of equal property rights
upon divorce and the fact that many women become the sole caretakers of
their children often drives them into poverty. The precarious economic posi-
tion of women renders them more vulnerable to be target of domestic violence,
and undermines their ability to leave abusive relationships or to negotiate
safe sex. As a result, women and their children face serious physical and psy-
chological health harms, including increased risk of contracting HIV/AIDS.

Finally, women are unable to effectively assert their rights to property because
of gender bias in customary law and the lack of procedural safeguards for land
disputes. Women are excluded from the decision-making process as men hold
the vast majority of seats in institutions that adjudicate land rights. The deci-
sions emanating from those bodies are often based on discriminatory and de-
grading notions about women’s inability to manage or own land, some of which
are enshrined in customary law. As a result, women are subjugated to the sta-
tus of sccond-class citizens who must rely on men as the sources of their rights.
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To ensure Kenya fulfils its international and domestic commitments to guar-
antee women’s equal rights to land, property, housing, and credit, the legislature
should:

e Pass laws that require spouses to register land and property jointly;

» FEnact incentives, such as tax credits and subsidics, for joint registration;

»  Ensure the availability of alternative forms of collateral to land and as a cor-
rective action, lengthen payment periods for loans extended to women; and

*  Enshrine in law and titles women’s occupancy and secondary (or deriva-
tive) rights to land.

e In the context of marriage and divorce, Kenya should:

¢ Enact a requircment for mutual spousal consent to transactions involving
matrimonial property; and

e Pass laws ensuring a presumption of equal division of matrimonial property
upon divorce, accounting for indirect and non-financial contribution.

To ensure that women’s voices are heard in the land-related decision-making
process, Kenya should:

» Provide for female representation in institutions that adjudicate land dis-
putes; and

» Amend procedures for land disputes to guarantee the right to an advocate
and the right to appcal decisions based on customary Jaw.

Only through a thoughtful overhaul of its statutes can Kenya achieve the non-
discriminatory ideals of its constitution and international human rights treaty ob-
ligations. By ensuring women’s equal rights to property without discrimination,
the government will also be contributing to the country’s economic development.
Stronger rights for women translate into a stronger, more stable, and unified Ke-
nya.

I. RESEARCH METHODOLOGY

The International Women’s Human Rights Clinic IWHRC) at Georgetown
University Law Center in partnership with FIDA-Kenya prepared this report, with
accompanying annotated draft legislation, aimed to advance women’s property
rights in Kenya. To better understand Kenya’s property laws and their impact on
women, the IWHRC undertook intensive study of Kenyan land, property, mar-
riage, and divorce laws. Through bi-weekly telephone conferences with FIDA-
Kenya supervising attorneys, the IWHRC faculty and law students engaged in
substantive discussions about the application and impact of existing legislation,
casc law, and practices on women’s to access and control of property and land. The
IWHRC also engaged in a study of international and regional human rights law
and comparative law from various regions to inform the legislative recommenda-
tions for this project. Ideas and proposals for both this report and the draft legisla-
tion have been debated and analyzed based on international, reaional. compara-
tive, and nauonal legal rescarch, as well as findings from m-country intervicws.

During March a9 - April 8, 2008, TWITRC faculty and law <tudents, along
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with FIDA Kenya lawyers, conducted an intensive seven-day fact-finding investi-
gation, in which 85 in-depth interviews were conducted with key stakeholders in
Kenya. Interviews ranged from local and national officials, including officials from
the Ministry of Land, Department of the Registrar, Gender Ministry; chiefs and
county council members; community and religious leaders; judges (Magistrates,
High Court, and Court of Appeal); local and international non-governmental or-
ganizations (NGOs); United Nations (UN) agencies and development partners;
media representatives; and men and women - single, cohabitating, married, “aban-
doned”, divorced or widowed - who have been impacted by existing laws on prop-
erty, land, and inheritance. Interviews were conducted in Nairobi and around the
Mt. Kenya area, including in Meru and Nanyuki. The IWHRC and FIDA -Kenya

produced a separate report and proposed amendments on inheritance rights

IT. MOVING FORWARD TOGETHER: AN OPPORTUNITY FOR
GENDER-SENSITIVE LAND REFORM

The clashes following the December 27, 2007 clections exposed long-
standing grievances concerning land in Kenya." In the wake of more than
1,000 deaths and the displacement of approximately 304,000 people,* Ke-
nya is at a critical stage of reconciliation in the political system and the so-
cicty at large. As part of this reconciliation process, long-delayed land reforms
are urgently needed to address the simmering resentments regarding land al-
location and control. The protection of women’s rights to land and prop-
erty is an indispensable aspect of this reform and reconciliation process.
The majority of displaced people in the aftermath of the post-clection violence
are women and children,3 and their property rights will be crucial to resettlement
efforts. Women who have lost husbands and sons to the violence are at risk of
losing land that was never registered in their names due to discriminatory prop-
erty statutes and customary law. Based on a study of multiple countries across the
globe, the Internal Displacement Monitoring Centre stressed that women who
lack control over property stand to lose out even more when conflict leads to inter-
nal population displacement:

Given inequitable laws and practices denying wives joint ownership of family
land, women often losc out in [land titling]. In cases where land titling contrib-
uted to violations of rights and was onc of the causes of displacement, a return to

I. See TTUMAN RIGHTTS WATCH, BALLOTS TO BULLETS: ORGANIZED POLITICAL VIOLENCE AND KENYA'S
CRISIS OF OVFRNANCE 2 (2008), available at hlLp://\«'ww.hr\\znr;_v;/rclmrzs/;’ooS/kcn)nogoS/l:c-
n(vao’}oncb\«’&:(1\'cr4pdf.

Kenya Red Cross Says More Than 1,000 Dic in Crisis, ReUuTrERs, Feb. 5, 2008, available at hup://www.

IS}

reuters.com/article/africaCrisis/idUSLogg11310.
/ 54113

2 Kinvan WouEN's Constitation Grour ox e CURRENT Crists 1x Kenvy, WoueN's
MFEMORANDUM TO T MEDIATION Travt (Jan. 29, 2008). available at huyp://allalrica.com/sto-
rics/200801310664 . html.

2009 33



Georgetown Journal of International Law

the status quo ante will not necessarily lead to a fair outcome. Restitution in such
situations should be replaced by some form of land redistribution.+

The protection of women’s land rights in the context of resettlement and land
reform is especially critical given women’s ovcrwhclming contribution to agricul-
turc and the contrasting gender disparity in land owncrship in Kenya. Kcnyan
women arc the “main agncultuxal producers and food providers.” Women consti-
tute 8o percent ()f the agricultural labour and provide about 6o percent of farm-
derived income.? Yet only 5 percent of land in Kenya is registered jointly with
women and only 1 percent is registered by women alone.” Women are the drlvmg
force behind subsistence farming and food sccurity, playing an integral role in
the family and the economy as a whole. Elijah Odhiambo, of the Hakijamii Trust
in Nairobi, works extensively with women living in dire nced and reaffirmed the
popular notion that “[t]he future of the family lies with the mothers . . . If a man
dies and leaves the family behind, the family is without [land] . .. . [T]he post clec-
tion violence is giving us a lot of good opportunity to learn from "8 As the country
moves forward with political reconciliation and economic renewal, it is imperative
that half of the population’s rights arc recognized and protected.

ITT. SEX-DISCRIMINATORY LAWS DOOM WOMEN TO PERPETUAL
POVERTY AND MINIMAL, TF ANY, ACCESS AND CONTROL OVER
PROPERTY AND LAND

A. Lanp Laws PERPE1UATE DISCRIMINATION AGAINST WOMEN

Kenya’s myriad land statutes discriminate against women by: (1) invok-
ing customary law which generally conlers exclusive control of land on men, to
govern land rights; (2) vesting in men absolute sole ownership rights to regis-
tered land; and (3) adoptmg procedures that insulate customary laws from ap-
pca] and judicial scrutiny. Kenya has over 75 land laws, which create a confus-
ing and anachronistic legal framework that fails to recognize women’s land

4. Internal Displacement Monitoning Centre, Land, Housing, and Property Issues (2006), aradable
at hllp-//wwwin[crndl-disp]accmcnl,org (sclect “Thematic” hyperlink: click on “Land, Housing,
and Property Tssues™).

5 UN Theme Group on 11TV and AIDS, Propeity and Inheinance Rights of Women and Girls in
kenya in the Fra of THV and ATDS 12 (2006) [hercinafier UN Theme Group on TTTV and AIDS,
Property and Inheritance Rughts].

6. Human Rights Watch, Double Standards: Women’s Property Rights Violations m Kenya 10
(2003), avadabl at hLlp-//hrw.org/rcporls/z003/[((‘11yao3o3/kcnyao303 pdfl [hcreinafter TIRW,
Double Standards |

Republic of Kenya, Combined Fifth and Sixth Periodic Reports of States Paities to the Com-
mittee on the Fiminason of Diserimimation Agamst Women (39th Sess | 2007), para 134, UN
Doc CEDAW/C/KEN/6 (Oct. 16, 2006), avaidable at hitp //wwwun org/womenwatch/daw,
cedaw/3gsess.hum (under Kenya) Theremnafier Kenya's Report to CEDAW Commntiee|, Kenya
Land Alliance & FIDA Kenya, Policy Briel. Women, Land and Propeity Righis and the L,md
Reforms in Kenya 1 (2006), qoarlalie at hiip-//www kenyalandalhance or L(/womcn pereentaopn-
Ty percentaobnel.pdf therenafier KLA, Women, Tand and Property Roghis|.

~1

h Interview with Elijah Odhiambo. Program Coordinator, Economic & Socral Rights Cenue,
Haknamn Trust ' Naitobr. Kenva (Apr 1. 2008).
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rights. In the draft National Land Policy, the government has acknowl-
edged the injustices this framework has caused, particularly for women.*

Under existing law, there are three categories of land in Kenya: government
land (or public land),” which is owned by the government but may be allocated to
individuals;” trust land (or communal land),3 which is vested in the county coun-
cils in trust for the community;s and registered land (or private land),” which is
owned by individuals.” Agricultural land, or land that can be put into productive
use for agriculture,® straddles all land categories."

Type of Land | Applicable Law Responsible Land Applies
Body Customary
Law?
Government | Government Land National government | No
Land Act
Trust Land Constitution, County council cs
Chapter IX

Trust Land Act
Trust Land Rules

rust Land Adjudication | Adjudication Yes
Land That Act Committce
Becomes Land Consolidation | Arbitration Board
Registered Act
Land
9. KLA, Women, Land and Property Rights, supra note 7, at 1.

10.  See MINISTRY OF Laxns, NATIONAL Lann Povicy §§ 3.6.2, 3.6.6, 3.6.10.3 (2007) [hereinafter Na-
TIoNAL Lanp Pouiey].

. Id. § 3.3.1. paras. 56-57 (2007).
12.  See The Government Lands Act, (2004) Cap. 28o0.
13.  National Land Policy, supra notc 10, § 3.3.1, paras. 56-57.

14.  Constitution, § n15(1)-(2) (rev. ed. 2001) (1998).

Telephone Interview with Lily Murei, Monitoring and Fvaluation Officer, Kenya Land Alliance

15.
(Fcb. 26, 2008).
Tare : P . \ ara e =

16.  NaTIONAL LAND Pouicy, supra note 10, § 3.3.1, para. 56-57 (2007).

17. See The Registered Land Act, (2006) Cap. 300 § 27(a); Kexva Lann Avtiance, Tir CAsy vor
WoMrN’s Laxn Ricirrs i TiiF Prorosen Nrw CONSTITUTION g (2006), available at www.kenya-
landalliance.or.ke/Women% 2oland%2orights% 20bk.pdf [hercinafter KLA, Tie Cast voRr
WoumeN’s LAND RiciTs].

18, Telephone Interview with Lily Murei, Monitoring and Evaluation Officer, Kenya Land Alliance
(Feh. 26, 2008); sce also The Agriculiure Act, (2004) Cap. 318 § 2(1) (“agricultural land” means all
land which is usced for the purposc of agriculture .. .7).

19.  See Land Disputes Tribunal Act, (2004) Cap. 287§ 2.

(@]
o
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Registered Registered Land None, except for No, except for
Land Act agricultural land agricultural
Registration of land
Titles Act
Ovther acts
concerning private
land
Agricultural Land Disputes Land Disputes Yes
Land Tribunals Act Tribunals (drawn
from a pancl of
Land Control Act clders)
Land Control Board

() Land Laws Invoke Discriminatory Customary Law to Govern Land
Rights

Numcrous land laws, including Chapter IX: Trust Land of the Constitution, the
Trust Land Act, the Land Adjudication Act, the Land Consolidation Act, and the
Land Disputcs Tribunals Act, rcly on customary law, under which men control the
land,* to determine and govern land rights. According to Assistant Chicl Jackson
Kirigia [rom the Mcru arca, local government officials also apply customary law
when they are unfamiliar with the written laws: “[b]ecause [we] do not have the
statutes or written laws, we usually invoke custom because that is what we know.”*

Under the customary law invoked in land statutes, women cannot own or con-
trol land.** According to Lily Murci, Monitoring and Evaluation Officer for the
Kenya Land Alliance (KLA), “we have different cultural systems [that] believe
women cannot cven be acknowledged to own land. . . . [Y]ou talk of land and
cows and all that property that men have, they also put women as part of their
property.”* Women only have customary rights to access and cultivate land, and
cven those rights are dependent on men.*# In the majority of the communities in
Kcnya, women have to ask a malc for permission to cultivate the land,* although
some males traditionally rescrve ficlds for the wife or wives.** According to a Ke-
nya National Commission on ITuman Rights report, for cxample, under Luo cus-
tomary law a man usually parccled out his tract of land (o his wife or wives, and

20 Telephone Interview with Evelyne Opondo. Semor Counsel. FIDA-Kenya. (Jan. 30, 2008). Tele-
phonc Interview with Lily Murei. Monioring and Fvaluaiion Officer, Kenya Land Alhance (Feb
26, 2008)

21 Interview with Jackson Kingia, Assistant Chief, 1n Meru, Kenya (Mar. 31, 2008).

22.  See Kema s Repni 1 10 CEDAW supra note 7, at para. 10: Interview with county clerk, Laikipia County
Counal, in Nanyuki, Kenya (Apr 3. 2008). Interview with Fredenick Ochieng, UNTFEM, in
Nuirobr, Kenya (Apr 4, 2008)

23 Telephone Tnterview with Lily Murer, Monntoring and Fvaluauon Offica, Kenya Land Alhance
(Feb. 26, 2008).

24 See Akinyy Nowoka, e Efferts of Land ‘Tewioe on Women's Aeceve and Contiol of Land m Ko, o0 CUITURA
Traxsrorvymon axp Huvany Ricnrs iy Arkeca 268, 228 (Ahdullabn A An-Na'im ed.. 2002}

25 Interview with Fredenck Ochieng. UNTFFM in Nanobi Kenva (Apr 4. 2008)

26 Nziokt, wpra note 24, at 28 228
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cach wife cultivated her tract and could amass a larger tract based on her labour.*
Customary land law constitutes a serious barrier to realizing women’s rights, ex-
plained Frederick Ochieng of the United Nations Development Fund for Women
(UNIFEM) in Kenya. The custom stipulates that “a woman is not supposed to
own land. Traditionally, a woman doesn’t own land. The land is owned by the
man, and in other cultures land is owned by the community . . .. [In some] cases
.. a woman has to ask for permission to go and il the land . . . . so that even
when the government says everybody is free to own land . . . the woman in the
family is prevented by the traditional dynamics within those cultures from own-
ing land and even from using it and having any say about the use of clan land.”*$
Because such customary law governs trust land,* on which a majority of the Ke-
nyan population lives,*® women are excluded from accessing rights to trust land.
Section 115(2) of the Constitutions* and section 69 of the Trust Land Act® explicitly
state that trust land is governed by customary law. Customary law also determines
who should be compensated when trustland is set apart for public use.3 According
to Evelyne O pondo, senior counsel with FIDA-Kenya, only men effectively control
trust land: “the challenge is that trust land belongs to the community, but the fact
that Kenya is patriarchal means that the male holds the land on behalf of others.”s
Some of the Trust Land Rules, which require residents of the trust land areas to ob-
tain licenses to occupy or farm the land,% reinforce women’s exclusion from trust

27.  Kenva Namionar Comvission ox Human RicriTs, From DEesrair To Hork: WOMEN’S RIGHT TO
OWN AND INITERIT PROPERTY 3 (2005) [hereinaflter KNCITR].

28.  Interview with Frederick Ochieng, UNTFEM. in Nairobi, Kenya (Apr. 4, 2008).

29.  See CONSTITUTION, § 115(2) (rev. ed. 2001) (1998) (Kenya): The Trust Land Act, (2004) Cap. 283
§ 69

30. Kinya LaxD Arviancy, Poricy Brirr: COMMUNITY Laxn TENURE AND THE MANAGEMENT OF
CoMMmuNtTy Lann N KENYA 1 (2007), available at http://www.kenyalandalliance.or.ke/Community

) 7 ¢ p Y Y

percentzoLand pereent2oPolicy pereent2oBriel.pdf.

31, ConsTITUTIoN, § 115(2) (rev. ed. 2001) (1998) (“Each county council ... shall give effect to such
rights, interests or other benefits in respect of the land as may, under . . . African customary law .
.., be vested in any tribe, group, family or individual . . ..").

32, The Trust Land Act, (2004) Cap. 288 § 69 (“In respect of the occupation, usc, control, . . . and

disposal of any Trust land. cvery tribe, group, family and individual shall have all the rights which
they enjoy or may cnjoy by virtue of existing African customary law . . ., in so far as such rights
are not repugnant to any of the provisions of this Act, or to any rules made thercunder, or to the
provisions of any other law ... 7).

33 See CONSTITUTION, § 117(4) (@) (rev. ed. 2001) (1998); Trust Land Act, (2004) Cap. 288 § 8(1)(a).
34- Telephone Interview with Evelyne Opondo, Scnior Counscl, FIDA-Kenya (Jan. 30, 2008).

35.  See Trust Land (AthiTiva) (Land Utilizavon) Rules, (2004) Cap. 288 § 3(1); Trust Land (Lambwe
); Trust Land (Meru Concessional Area) Rules, (2004)
Cap. 288 § 5: Trust Land (Irrigation Arcas) Rules, (2004) Cap. 288 § 4; Trust Land (North Yalta.
Yatta Platcau and Tthanga) Rules, (2004) Cap. 288 § 4: Trust Land (Isiolo) Rules, (2004) Cap.
288 § 3: Trust Land (Olenguruone) Rules, (2004) Cap. 288 § 4; Trust Land (Shimba Hills)
Rules, (2004) Cap. 288 § 4.

Valley) Rules, (2004) Cap. 288 § 5(1), 6(2
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land by using gender-specific words like “son of” on the license application form.s#

The customary rights of men to control Trust land form the basis of rights to
registered land¥ when land undergoes the adjudication and consolidation process
under the Land Adjudication Act or the Land Consolidation Act.® The Land Ad-
judication Act® and the Land Consolidation Act*® were enacted to determine the
existing customary rights to land, consolidate fragmented, non-contiguous hold-
ings, and convert them to single, registered, frechold parcels of land.# Because
customary law prescribes that men control land and property but women cannot,
the bodies that determine these land rights have not recognized women’s claims:
as explained by the KLA, the Acts were “bound to exclude most women from
acquiring titles to land since they only had rights of use while men retain those of
allocation™* under customary law

36.  See Trust Land (Meru Concessional Arca) Rules, (2004) Cap 288 sched 2; Trust Land (Irmga-
t1on Arcas) Rules, (2004) Cap. 288 sched 1; Trust Land (North Yalta, Yatta Platcau and Ithanga)
Rules, (2004) Cap. 288 sched. 1; Trust Land (Isiolo) Rules, (2004) Cap. 288 sched. 1; Trust Land
(Olenguruonc) Rules, (2004) Cap. 288 sched. 15 Trust Land (Shimba Hills) Rules, (2004) Cap.
288 scheds 1,2 No provision of the Trust Land Rules, the Trust Land Act, or any gencral defini-
tional statute renders these terms gender-neutral

37- Under scction 16(1) of the Constitution, when trust tand i« registered, it ceases to be trust land
ConsTiTuTioN, § 116(1) (rev. ed. 2001) (1993)

38.  KLA, Tiur Cast ror WoMFN’s LAND RIGITS, supra note 17. at g

39-  The Land Adjudication Act, (2004) Cap. 284. Under the Land Adjudication Act, the Mimster
may designate an arca of Trust land 1o undergo the adjudicavon process The Land Adjudicauon
Adt, (2004) Cap. 284 § 3. The recording officer and the adjudication committee determine the
clmims to the land under customary law The Land Adjudication Act, (2004) Cap. 284 §§ 19, zo.
The recording officer designates any person who “has, under 1ccogmized customary law, exceraisced
rights in or over land which should he recognized as ownership” as the owner of that land. The
Land Adjudication Act, (2004) Cap. 284 § 23(2)(a). The land 1s then registered accordingly The
Land Adjudicavon Act. (2004) Cap. 284 § 28

40.  The Land Consolidation Act, (2004) Cap 283 Undar the Land Consolidation Act, the Minrster
may designate an arca of Trust land to undergo the consolidation process The Land Consolida-
uon Act, (2004) Cap. 283 § 2 An Adjudicavon Commitice consisuing of “persons resident in”
that area i< then appomnted The Land Consolidation Act, (2004) Cap. 283 § 9(1) The Com-
mittee adjudicates and determines “m accordance with African customary law the claim of any
individual person to any right or interest 1n any land™ within the arca. The Land Consolidation
Act, (2004) Cap. 283 § n(1) I thc Commiitee cannot reach a decision. 1t 1efers the matter 1o an
Arbitration Board. The Land Consolidation Act, (2004) Cap. 283 §11(2) The findings of the
Committee or Arbitration Board are reflected in a Record of Exisung Rights The Land Con-
solidation Act, (2004) Cap 283§ 15 Thc Comnutiee then allocates land based on the customary
law nights ieflecied in the Record of Existing Rights and compensates those who have rights 1o
land under customary law but are 1equired to ichnguish the land aficr consolidation. The Land
Consohdavon Act, (2004) Cap 283 §§ 21(2), 22(1)

1. Torizzo Cortoa Foon iz AkICUITURD ORGANIZATION (FAO)Y Licisiaring Stuny No 56,
Gisnprr o Law Woues s RiGurs iv AGRICUETURY 34-35 (oo, aeadable ar Tip-//Tip Tao.org/
docrep/faos005/v4nE vy nFoo.pdfl

12 KLATI Gy ror Wori N's Laxn Ricies, vgra note 17, at g
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(2) Registered Land Statutes Vest Absolute Sole Ownership Rights in Men

The registered land statutes, particularly the Registered Land Act,” insulate the
rights men gained through the adjudication and consolidation process by vesting
them with absolute ownership of the land and failing to acknowledge even the de-
rivative rights of women to land.* The Registered Land Act in section 27 provides
that “the registration of a person as the proprictorofland shall vestin that person the
absolute ownership of that land together with all rights and privileges belonging or
appurtenant thereto.” The proprictor’s rights “shall be held by the proprictor . . .
free from all other interests and claims whatsoever.”t® According to the Kenya Land
Alliance, men were the first to register land under the Registered Land Act, so men
gained absolute ownership rights, to the exclusion of women.?” The Registered
Land Act allows for registration of land “made in favour of two or more persons,”
but it also permits the Minister of Lands to limit joint registration to one propri-
ctor.® Joint registration is rarely realized in practice, with only about 5 percent of ti-
tles held jointly.® The customary rights of women to access and use land are neither
registrable nor protected as overriding interests under the Registered Land Act.”

Currently, women hold a miniscule number of title deeds (about 5 percent of
titles).” Women provide the vast majority of agricultural labour, including 89 per-
cent of the subsistence farming labour force? and over 70 percent of labour in cash
crop production.’* Women head about 32 percent of Kenyan houscholds.s Never-

43.  The Registered Land Act, (2006) Cap. 300. Although some land titles are governed by the Land
Titles Act, Cap. 282, and the Registration of Titles Act, Cap. 281, most new land titles are created

I g I
under the Registered Land Act. See Tupor JacksoN, Tk Law or KiNva 240, 243 (3"‘. ed., 1988).

44.  KLA, Tir Cask ForR WOMEN'S LAND RIGHTS, supra note 17, at g.
45.  The Registered Land Act, (2006) Cap. 300 § 27(a).
46.  1d.§ 28.

47 KLA, Tir Casr ror Woum EN’s LaND RIGHTS, supia note 17, at g; see also Telephone Interview with
Lily Murci, Monitoring and Evaluation Officer, Kenya Land Alliance (Feb. 26, 2008) (“[Tin the
majority of communitics the sysiem is so patriarchal or patrilincal that . . . the men are the ones
that have the land in their names, the titles are in their names.”).

48.  The Registered Land Act, (2006) Cap. 300 § 101(1).

49.  1d § 101(3)(a) (permitting a discretionary limit on “the maximum number (whether one or a
greater number) of persons who are allowed to be registered in the same register as proprictors”).

50.  See Kenya's Report to CEDAW Commuttee, supra note 7, para. 134; Kenva Lann AruiaNce, THE NaTioN-
AL LAND PoLicy 1x Kenva: CRITICAL GENDER [ssUES AND POLICY STATEMENTS 4 (2004), avatlable
at hlL})://www.kcny;\]anda”izmcc.or.kc/]suucx%'zo}‘apcr%fzogcndcr%-zo.pdf [hereinafter KLA,
Crrmicat GENDER IssSUFS].

51 KLA, Ttk Casrk. FOR WOMEN's Lann RiGHTS, supra note 17, at g-10.

52.  Sce Kenya’s Report to CEDA W Commuttec, supra note 7, para. 134; KLA, Criticat GENDER [SSUES, supra
notc 52, at 4.

53 KNCIIR, supra note 27.
54.  KLA, CriTicat GENDER ISSUES, supra nole 50, at 6.

55.  Genderin the Kenya 2003 Demographic and Tlealth Survey, available at hup://www.mcasurcdhs.
u)m/mpic\/’;_;'cndcr/l»mﬁch/kcny.lfzoog.cfm (last visited May g, 2008); Remya'’s Report to CEDAIV,

.\Ill,l)l‘.ri note 7, para. 1g4.
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theless, women only hold 1 percent of registered land titles in their own names and
only about 5-6 percent of land titles jointly.

(3) The Land Bodies’ Procedures Fail to Protect Women’s Rights to Land

The bodies that govern land lack adequate procedural safeguards to protect the
rights of women because (1) women are ncarly absent from land bodics; (2) the
land disputes procedures are biased against women; and (3) husbands may sell
matrimonial land without their wives’ consent. First, the Kenyan government has
acknowledged that women are underrepresented in land bodics in both the Na-
tional Gender and Development Policys and the National Land Policy.s® The Na-
tional Gender policy notes that “[d]espite the fact that women account for slightly
more than halfof the total population and comprisc a large voting population, they
arc still inadequatcly represented in ...grassroots-based institutions such as Land
Boards.” On county councils, which oversce land transactions dealing with Trust
Land on which most women reside, women made up only 8.2 percent of county
councils in 1997, a gradual increasc from 1.7 percent in 1986.% As of 2008, the Mcru
County Council included only 5 women out of 43 council members,* and the Laiki-
pia County Council included only 5 women out of a total of 36 council members.*

Under the Land Disputes Tribunals  Act, disputes regarding agricul-
tural land arc adjudicated before a panel of clders® who apply customary
law.** According to an intcrvicew with an Assistant Chicf, women are not cl-
ders because customary law “has not allowed that, is not open to that.”®

Sccond, the procedures of the Lands Disputes Tribunals discriminate against
women by denying them the opportunity to appeal decisions based on customary
law and denying them representation by advocates. The Land Disputes Tribunals
have exclusive jurisdiction® over civil cases involving “(a) the division of, or the
dctermination of boundaries to land, including land held in common; (b) a claim

56. KLA, WoutN, LAND axb ProrrrTy RiGHTs, supranote 7, at 1.

57- MINISTRY OF GFNDER, SPoRTs, CULTURE AND SOCTAL SERVICHS, NATIONAT GENDER AND DFVELOD-
MENT Poricy 20 (2000), avadable at hup //www culture go ke/images/stones/pdf/genderpohiey.
pdf [hereinafter NaTioNaL Gexprr axn Devitorsve st Povicy|.

58.  Namionar Laxn Poniev. supra note 10, § 3.6.10.3, para. 223 (2007).
59 NaTIONAL GENDER AND DEVELOPMENT POLICY, supra note 57-at18
6o. Id.alzo.

61. Interview with Charles Muritht Marangi, Chairman, Meru Central County Counal, in Meru,
Kenya (Mar. 31, 2008) (Only 1 woman was clected and 4 women were nominated)

62.  Inweniew with County Clerk, Lakipia County Counail.in Nanyukr, Kcenya (Apr 3, 2008).
63. S« The Land Disputes Tribunal Act. (2004) Cap 287 §§ 4(2), 300).

64 74§35 (“The Tribunal shall adjudicarc upon the daym and 1each a decision i accordance with
1ecogmzed customary law 7).
g >

65 Inweniew with Jackeon Kingra. Asaistant Chiclom Mo, Kenya (Mar 31, 2008).

66.  Sie The Land Disputes Trihunal At (20040 Cap 287§ 3(9) “Nowwthsuanding any other wiiien
I N N3 & <t
Luw no magrstrate s courtshall hay e oreserdise junsdiction or powers in cases imolving ANy IssLes
sctout in parazraphs (a3 1o () of subsccoon (15.7)
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to occupy or work land; or (¢) trespass to land . . . .”% Because they apply custom-
ary law, they are predisposed to rule against women.*® Although any party may
challenge a Tribunal’s decision to the Appeals Committee,™ no party may appeal
a customary law decision to any Kenyan court.” Therefore, the customary law
decisions of the Land Disputes Tribunals and Appeals Committees are insulated
from judicial review, and women cannot ask the courts to safeguard their rights.
The procedures also prohibit advocate representation before a Tribunal or Ap-
peals Committee,” exacerbating the discriminatory effect on women.

Third, although Land Control Boards must approve transactions affecting ag-
ricultural land, they do not require spousal consent for such transactions.”” Thus,
one spouse may sell the matrimonial home without the other’s knowledge, much
less consent.” In Kamau v. Kamau, for example, the Court of Appeal in 2006
upheld a husband’s sale of matrimonial land without his wife’s consent.” A non-
binding presidential decree from the 1g80s directs land control boards to take all
adult family members’ interests into account, but Boards may disregard the de-
cree, and some husbands present “fake” wives to give their consent to the Boards.”

B. Existine MARRIAGE AND Divorce Laws Ros WomEeN oF TiEIR MaTRIMONIAL PROPERTY

Gaps in Kenyan law on matrimonial property and land during marriage and
N b . . . . . . / © . . O .

at divorce have resulted in judicial decisions that undervalue and dismiss the im-
mense contribution of women to their families and the houschold. Regardless of
whether the marriage is formalized under statute or custom, women often have
no more than mere use rights to the matrimonial land, revocable at the will of
the husband. Married women rarely enjoy equal rights to control, alienate, or
transfer matrimonial property.”® At separation or divorce, women are often un-

67.  The Land Disputes Tribunal Act, (2004) Cap. 287 § 3(1).

68.  Sce generally Telephone Interview with Lily Murci, Monitoring and Evaluation Officer, Kenya
Land Alliance (Feb. 26, 2008).

69. The Land Disputes Tribunal Act, (2004) Cap. 287 § 8(1).

70.  Seeid. §§ 8(8), 8(10). Section 8(8) of the Land Disputes Tribunal Act states that “[t|he decision
of the Appcals Commitice shall be final on any issuc of fact and no appeal shall lic therefrom to

any court.” 7d. § 8(8). Under Scction 8(10), “[a] question of customary law shall . .. be deemed
to be a question of fact” and is therefore not appealable. /4. § 8(10).

71 Sec Land Disputes Tribunals (Forms and Procedure) Rules, 1993, (2004) Cap. 287 § 19 (“No
party to or other person interested therein shall be entitled to appear by or to be represented by
an advocatc in any proceedings unless a Tribunal or an Appeals Committee dirccts otherwise.”).

72. See Land Control Act, (2004) Cap. 302 § 6.

73 KLA, Tir Casy vor WoMEN's Laxn RiGiTs, supra note 17, at g-10; Interview with Victoria
Ochanda, Kenvan Attorney and Law and Advocacy for Women in Africa Fellow, Georgetown

7 ’ / tal
University, in Wash., D.C., USA (Fcb. 21, 2008).

74.  Jacinta Wanjiku Kamau v. Isaac Kamau Mungai, (2006) 59 K.L.R. g (C.A.K.) (Kenya).

75- See, e.g., KLA, Tiv Casy For WoMEN's LAND RIGHTS, supra note 17, at g=10; Interview with former
chicfin Mcru, Kenya (Mar. 31, 2008): Interview with Tellen Kwamboka O mbati, advocate of the
ITigh Court of Kenya and member of FIDA-Kenya, in Nairohi, Kenya (Apr. 1, 2008). For further
discussion of the lack of spousal consent, see infra Part TV.B..

76, Sec generally, KLA, Crimicar GENDER TSSUES, supra note 50.
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able to take away an adequate share of their matrimonial property, and are of-
ten forced to leave the matrimonial home with little more than personal effects.

The multitude of laws governing issues of marnage and divorce leads to confu-
sion and an inability to effectively ensure adequate protection of women’s property
rights. Kenyan law recognizes five marital legal regimes: civil, Christian, Islamic,
Hindu, and customary. Statutes regulate various aspects of these marital regimes,
including the Marriage Act;7 the African Christian Marriage and Divorce Act;™®
the Hindu Marriage and Divorce Act;” the Mohammedan Marriage, Divorce
and Succession Act;* the Married Women’s Property Act;¥ and the Matrimonial
Causes Act.*™ The customary laws of the respective 42 tribes that reside in Kenya
govern customary marriagcc ()f Lhcs‘e ﬁtatutorv rcgimcq no sing]c statute comprc-

or at its dlsso]utlon Followmg its review in 2007 of Kcnya S compllance with the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), the CEDAW Committee highlighted the problem of overlapping and
parallel laws and urged Kenya to: “harmonize civil, religious and customary law
with article 16 of the Convention and to complete law reform in the area of mar-
riage and family relations . . . .”%

(1) Gaps in Current Marriage Law Leads to Unequal Control Over Matrimonial
Property

Current statutory marriage law does not protect marricd women’s interest in
matrimonial property. Women are particularly vulnerable to discrimination re-
garding matrimonial property because they are at the mercy of historically dis-
criminatory laws and practices, and gender roles that consider women inferior
to men: “The property belonged to the husband - even yourself. Women were
included as a part of the property men could own under customary law.”*

While both polygamous and monogamous marriages arc recognized in Kenya,
only women in monogamous marriages are entitled to minimal protection of their
rights at marriage and at divorce. The African Christian Marriage and Divoree

77- The Marmage Act, (1g02) Cap 150 (Kenya).

78, The Alncan Christian Marniiage and Divorce Act, (1931) Cap 151 (Kenya) | heranafter Chirstian
Act].

79.  The Hindu Marnage and Divoice Act, (1960) Cap. 157 (Kenya) [hereinafter Iindu Act ).

80.  The Mohammedan Marriage, Divorce and Succession Act, (1806) Cap 156 (Kenya) | hercinafier
Mohammedan Act].

81 The Marned Women's Property Act. G882 Cap 75 (Kenya) (heremafier MWPA |
82 The Mattimomal Causcs Act, (19413 Cap. 152 (Kenya)

83 Commitiee on the Elimimavon of Disciimimavon Agamst Women (CEDAW), Coneluding Com-
ments Kema, para. 44, U N Do CEDAW/C/KEN/CO/G (2007). aomlablc ul hitp //www un org/
womenwatch/daw/cedaw/gsess htm tunder "Kenva.” then “Concdudimg Comments™) theremaf-
ter CEDAW Commuittec, Coneldmyg Cononers: Ko

84 Intervicw with Fiedenick Oundo, Member CEARTON, in Nuanoln, Kenva (Apr 3. 2008}

R
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Act,®> the Hindu Marriage and Divorce Act,* and the Marriage Act® all govern
monogamous unions. Marriages contracted under these regimes offer women at
least some form of protection in that the marriages are registered, thus providing
tangible evidence of the union and the first basis for establishing a wife’s claim
to matrimonial property. Lacking from cach of these, however, is a framework
delineating how matrimonial property will be acquired, registered, controlled,
managed, or divided between spouses throughout the course of the marriage.™

All marriages contracted under Customary or Muslim law are potentially
polygamous. Neither law is codified in statute or provides an explicit frame-
work to protect the equal rights of women during marriage or at divorce. The
Mohammedan Marriage, Divorce and Succession Act™ and customary laws
govern polygamous unions. Per statute, a Muslim man may marry up to four
wives, while under custom there is no limit to the number of wives a man can
marry. Unions contracted as polygamous leave women particularly vulnerable
to deprivation of their matrimonial property. The Mohammedan Act makes no
explicit mention of a matrimonial property regime, however, practice dictates
that Islamic personal law governs married women’s property rights.®> Disputes
arising under the Mohammedan Marriage Act may be brought before the Ka-
dhi court, which has jurisdiction to deal with matters arising out of Islamic
law.# Unlike customary marriages, Muslim marriages are formally registered.

The Married Women’s Property Act of 1882 (MWPA), a woefully inadequate
remnant of British colonial rule, remains the only statute to govern married
women’s right to property acquired during a marriage. The MWPA applies to
all Kenyan marriages regardless of the type of marriage or regime governing the
marriage, including marriages contracted under Customary or Muslim law.* The
MWPA allows a wife to hold property separate from her husband without the hus-
band acting as a guardian over her affairs.s Under the MWPA, married women
have express claim to separate property (presumably registered in their name) ac-

85.  Christian Act, supra note 78.

86.  Tlindu Act, supra note 79.

87. Marriage Act, supra note 77.

88.  Sceid.

89. Mohammedan Act, supra note 8o.

go.  ITunton & Williams, Customan and Islamic Law & Its Development in Kenya, LEGALBRIEF AFRICA, Oct.
11, 2004, available at hlLp://ww“x1cga]hricf.co.m/;u‘kiclc.php?smry:'zoo.p010212108281.

g1.  ConsTITUTION, § 66 (rev. ed. 2001) (1998) (Kenya).

92.  Telephone Interview with Evelyne Opondo, Senior Counsel, FIDA-Kenya (Jan. 30, 2008). For
example, the MWPA has been applied in customary marriages in Karanja v. Karanja, (1976) 1
K.L.R. 389 and in Muslim marriages in Fathiva Essa v. Mohamed Alibhai Essa. (19g95) Civil

Appeal 101 of 1995 (H.C. Nairbi) (unreported), and Amina O. Abdulkadir v. Ravindra N. Shah,
(2006) cK.L.R. 1, 3 (IT.C. Mombasa) (Kenya).

93. MWPA, supra note 81, at § 1 (“A married woman shall, in accordance with the provisions of this

Act, be capable of acquiring. holding, and disposing by will or otherwise, of any real o yersonal
I | 3 g I g by ) I

property as her separate property, in the same manner as if she were a feme sole, without the in-

tervention of anv U'US(CC.MJ.

2009 63



Georgetown Journal of International Law

uired before or during the marriage.9 Married women’s claim to matrimonial
q uring g !
property, however, is all but completely left out of the statute. The one mention of
disputes concerning matrimonial property occurs in section 17:
p ) 7

In any question between husband and wile as (o the title o or posscssion of prop-
erty. cither party,...may apply by summons or otherwise in a summary way 1o any
judge of the Tligh Court...and the judge of the Ulrrh Louxt of Justice...may make
such order with respect to the propcr[y in dlspulc. ..

The women of Kenya continue to be governed by an antiquated Act, ill-
cquipped to deal with the realities of their lives or to protect their human rights.
The British parliament has, since 1882 amended, repealed, and supplemented the
various provisions of thc MWPA % Further, the MWPA has been unevenly ap-
phcd some judges only usc it for disputes that arisc during the course of a mar-
riage, other judges only apply the MWPA at the dissolution of marriage while
others insist that the party applying for division of matrimonial property must
first show an intention to dissolve the marriage, for example, by filing a petition
for divorce.7 In asscssing the extent to which a married woman retains rights in
matrimonial property, judges have dcvc]op(.d a systcm of monctary contribution
dctermination, a test whosc criteria remains the prerogative of the presiding judge
and which tends to dismiss indirect, non-financial contribution.»® Justice Omolo,
in rcasoning an cqual division of property between spouses in the now partly over-
ruled 1991 decision, Kivuitu v. Kivuitu, explained that:

Where, however, such property is registered in the name of the husband alonc
then the wife would be, in my view, perfectly entitled to apply to court under [sce-
tion] 17 of the [MWPA of] 1882, so that thc court can determine her interest in the
property and in that casc, the court would have to assess the value o be put on the
wife's non-monctary contribution.s

Yet, in the absence of an explicit law to govern matrimonial property, both
during marriage and at divorce, married women arc left with no legal framework
by which to exercise their right to equal ownership, control, and management of
matrimonial property. In fact, the very purposc of the MWPA was 1o cnsurc that
marricd women could acquire separate property without the guardianship of their

94.  MWPA supianote 81,at §
95  MWPA, Lupra note 81, at §17

g6  See. g Marred Women'’s Property Act 1964, ¢ 19 (Eng)), aoadablz at htp.//www.statutelaw.gov.
uk/ (under “Quick Scaich,” enter “Marricd Women's Property Act” 1n the ude field, m scarch
1esults, dick on “Marricd Women's Property Act 1964™

97 Telephone Interview with Evddyne Opondo, Semior Counsel, FINDA-Kenya (Jun 30, 20085, S
also, He Zhuo Ying v Qruwen Ren (19940 (1T'C Mombasa) hdd that notwithstanding the cases
of Tv. T (1g71), Karanja v. Karanja (1976) and Fesa v Fssa (1996). all of which involved divorced

spouscs, the Marmed Woman's Property Act did notapply 1o couples who have divorced Cited m
Amma O. Ahdulkadir v. Ravindra N. Shah, {2006) ¢K L R. 1. 3 (TLC. Mombasa) (Kenya).

98 Seceg Fchana v Echana, Civil Appeal 75 of 2001 (2007) ¢KLR (C A ) {Kenyai, Knntu v Ki-
vintu Gl Appeal 26 ol 1485 (1ggnt ¢ KLR (C A {Kenva)

[ Kivunu v Kivunu (iggy eKLR 248, 254 (C A) (Kenyay,

64 [Vol. g0



WOMENS IAND AND PROPERTY RIGHTS IN KENYA

husbands. The Act neither defines matrimonial property nor provides guidance
about the equitable division of such property. To address these legal gaps, new
legislation should include:
e presumption of spousal co-ownership of matrimonial property, regardless
of type of contribution;

o aframework for requiring spousal consent in certain transactions involving
matrimonial property; and

o clear rules for equal division of matrimonial property at separation or di-
vorce.'"!

(2) Gaps in Divorce Law Limit Women From Equally Sharing Matrimonial
Property at the Dissolution of Marriage

At separation or divorce, Kenyan women rarely take away their equal share of
matrimonial property. Often, thw are violently chased away and are onlyable to take
with them the clothes on their backs. The tradition of registering property, includ-
ing matrimonial property, solely in the name of the husband becomes a serious ob-
stacle when women seek to stake a claim in matrimonial property. Kenyan law lacks
any guidance on the division of matrimonial property. Instead, various cases have
focused on a painstaking analysis of the contribution of a wife in order to determine
her right to any proportion of the matrimonial property. 2 Although The Matri-
monial Causes Act enumerates grounds for divoree, it provides no legislative guid-
ance as to the rights each spouse holds in the matrimonial property to be divided.*s

Because of the gap in divorce laws, women have had to rely on wide judicial
discretion, often resulting in adverse determinations of the percentage of contribu-
tion by women to the matrimonial property. Under the MWPA, Kenyan courts
began to advance the theory that a wife’s contribution to matrimonial property is a
strong indication of whether or not she has any rights in the property.® In 1991, i
Kivuitu v. Kivuitu, the Court of Appeals provided a favourable understanding of
the idea of contribution, concluding that non-financial contributions must be ac-
counted for in determining share of ownership between spouses.™ Justice Omolo
echoed the sentiment of the other two justices on the bench who believed that the

100.  Sce MWPA supra note 81, at § 1.

1or. Unlike other nations, Kenya's current laws fail to adequatcly and fairly address these issues. See
MWPA, supra note 81: see also, South African Matrimonial Property Act, (88 of 1984) (S. Afr),
Married Person’s Equality Act (1g96) (Namib.).

102.  See Fcharia v. Echaria, Civil Appeal 75 of 2001, (2007) ¢KLR (C.A.) (Kenya). But see Makunda
v. Makunda (2006), Civil Suit 5 of 2002, cK.L.R. (I1.C) (Kenya) (court found wife made dircct
and indircct contribution to the acquisition and development to propertics and had cqual share
in them).

103, See The Matrimonial Causes Act, supra note Sa.

104.  See Kivuitu v. Kivuitu, Civil Appeal 26 of 1985, (19g91) ¢KLR (C.A) (Kenya); see also Fcharia v.

Fcharia, Civil Appcal 75 of 2001, (2007) ¢KLR (C.A.) (Kenya).

105. Kivuitu v. Kivuitu, Civil Appeal 26 of 1685, (1gg1) ¢KLR (C.A) (Kenya).

2009 65



Georgetown Journal of International Law

indirect contribution of women to the household is as valuable as direct financial
contribution by a salaried spouse:

I can find nothing.. . which would force me (o the conclusion that only monctary
contributions must be taken into account. Any such limitation would clearly work
an injustice o a large number of women in our country where the reality of the
situation is that paid employment 1s very hard to come by.r®

This progressive standard was rejected by the Court of Appeal in Echaria

v. Echaria, a 2007 decision which cffectively negated the ground Kenyan

women gained under the Kivuitu decision.’” The Court of Appcal refused to
acknowledge non-financial contributions, therefore removing the interests of non-
salaried or stay-at-home spouscs to the matrimonial property, absent a showing
of actual, financial contribution, if the property is held solely in the name of

the other spousc. This narrow interpretation of what constitutes “contribution”
severely limits Kenyan women’s access to matrimonial property. Yet, even within
that decision itsclf, the justices noted the unfairness of its holding in the Kenyan
context and urged Parliament to take measures to rectify the law so that the
division of matrimonial property is no longer at the whims of judicial panels.

In referring to the MWPA, the sole Act governing matrimonial property, the
court lamented that “there is no sign, so far, that Parliament has any intention
of enacting the necessary legislation on matrimonial property. I't is indeed a sad
commentary on our Law Reform agenda to keep the country shackled to a 125
year-old forcign legislation which the mother country found wanting more than
30 years ago!” 8

IV ABSOLUTE SOLE OWNERSHIP BY MEN DENIES WOMENS RIGHTS 10
LAND AND MATRIMONIAL PROPERTY

Kenyan women are cfrcctlvcl) foreclosed from owning land because men own
as “absolute proprictors” the overwhelming maJ(mty of rcgmtcrcd land in Kenya.
This absolute sole ownership violates women’s rights to property, housing, and
access to credit. Under the Registered Land Act, the first person to register title to
a portion of land retains “absolute ownership of that land together w1th all rights
and privileges belonging or appurtenant thereto,” free from any other interest
or claim." Marricd women face particular hardships in violation of the right to
cquahty in marriage because they effectively cannot own matrimonial property or
exercise any control over its transfer, sale, or subdivision. To remedy these viola-
tions, Kcnya should enact lcgmlatmn requiring spousal consent for land transac-
tions, requiring Spouscs to register land jointly, provldmcr incentives for joint reg-
istration, and recognizing and protecting women’s rights to land that arc less than
owncrship, such as occupancy, use, and access rights.

106 Idat239. 558

107. Echara v Echara, Civil Appeal 75 0f 2001, {2007) ¢KLR (C.A) (Kenya),
108, Il at 522

10 The Regisiered Land Act. {2006) Cap 300 § 2700,

1o Sce . § 28
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A. MEN's ExcrLusive ContROL OVER LAND Viora1Es WoMEN'S RiGHTS 70 PROPERTY, HOUSING,
AND CREDIT

Because the Registered Land Act vests absolute ownership of land in the reg-
istered proprictors, who are overwhelmingly men,™ women cffectively have been
denied rights to land and, as a result, the rights to property, housing, and credit.
Although women may register titles, men were generally the first ones to register
titles under the Act.™ Because the Act only allows for the first person’s registered
absolute ownership rights, and men have already registered such land, women
are generally excluded from registering land titles in their names.™ The law of
absolute rights for the “first registrant” reinforces the traditional view of man as
the only entitled holder of land and property rights. Lily Murei of the Kenya Land
Alliance, which has conducted country wide rescarch into titling, found that “in
the majority of communities the system is so patriarchal or patrilineal that . . . the
men are the ones that have the land in their names, the titles are in their names.”"
In response to a question about why land acquired during the marriage is reg-
istered only in the name of the husband, a married rural man in the Mount Ke-
nya arca replied: “I wouldn’t say there is a reason. But it’s kind of tradition.”

When women only own 1 percent of registered land titles in their own names
and only about 5-6 percent of land titles jointly,”® most women cannot exercise
the right to property over land, contrary to both the Kenyan Constitution and
international law. According to Nancy Abisai of the Shelter Forum, an NGO
working on land and housing issues in Kenya, “[m]ost women work on land
and they are responsible for productivity of land but unfortunately the majority
of them do not have a say on the proceeds of the land, they cannot own it, and
at the end of the day it’s the male counterparts who hold the title deed . . . .77

Both national and international human rights laws mandate cqual rights for
men and women in access and control of property, as well as the equality of spouses
during marriage. According to the Kenyan Government, section 75 of the Consti-
tution guarantees that all Kenyans have the right to own property."® International
conventions, including the Convention on the Elimination of All Forms of Dis-
crimination Against Women (CEDAW), the International Covenant on Civil and
Political Rights (ICCPR), the International Covenant on Economic, Social and
Cultural Rights (ICESCR), and the African Charteron Human and Peoples’ Rights

. See KNCHR, supra note 27, at 15 KLA, CriTicaL GENDER ISSUFES, supra note 50, at 4.
2. KLA, Tir Casr FoR WOMEN'S LAND RIGIHTS, sufra note 17, at g.
3. See ld.

114.  Telephone Interview with Lily Murei, Monitoring and Evaluation Officer, Kenya Land Alliance
(Fcb. 26, 2008).

5. Interview with Joshua Kiriinya, in Mcru, Kenya (March 30, 2008).
6. KLA. WomeN, LAND AND PROPERTY RIGIITS, supra note 7, at 1.
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1. Sec Kenya’s Report to CEDA W Committee, supra note 7, para. 154. Although scction 75 on its face only
addresses government wakings, the Government stated that “|t|he Constitution guaranices the
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(African Charter), which Kenya has ratificd without reservation, also provide for
the right to property.s Article 15 of CEDAW requires Kenya to “give women equal
rights . . . to administer property.” In reviewing Kenya’s compliance with CEDAW,
the CEDAW Committee expressed concern about the “disadvantaged position of
rural women, in particular with regard to the ownership of land, as reflected in the
low percentage of women who own . . . land,” and urged Kenya to “eliminate all
forms of discrimination against women with respect to ownership . . . of land.”™

The “right of recognition everywhere as a person before the law” under ar-
ticle 16 of the ICCPR includes the equal capacity of women to own prop-
erty.** Article 3 of the ICESCR, which provides for the equal right of men
and women to enjoy rights under the Covenant, in conjunction with Ar-
ticle 11, which provides for the right to an adequate standard of living and ad-
equate housing, “requires that women have a right to own, use or otherwise
control . . . land and property on an equal basis with men . . . . Article 14 of
the African Charter states that “[t]he right to property shall be guaranteed.”

Because the Registered Land Act removes all other claims to the land that
might exist, 1t further extinguishes women’s rights to access or use land under

119. 8z Convenuon on the Eliminauon of All Forms of Discrimination Against Women, GA res
34/180. art 15,34 UN GAOR Supp. (No. 46) at 195, UN. Doc. A/34/46,1249 UNT S. 13, entered
tto force Sept. 3, 1981, raufud by Kenva Mar. g, 1984, ararlable at hutp://wwwa.ohchr org/english/
law/cedawhtm |hereinafier CEDAW|, ratification status aoadable at hitp://www.un.org/wom-
cnwatch/daw/cedaw/states.him; International Covenant on Civil and Political Rights. G.A.
res. 2200A (XX1), ait. 16, 21 UN. GAOR Supp. (No. 16} at 52, UN. Doc. A/6316 (1966), gg9
U.NT.S. 171, entered mito force Mar. 23, 1976, 1atified by Kewya May 1, 1972, avalable at hip://wwwa.
ohchr.org/english/law/ccpr.him [hereinafter ICCPR, ratification status aoadable at http://wwwa.
ohchr.org/english/bodies/ratification/4 htm; Internavonal Covenant on Economic, Social and
Cultural Rights, GA res. 2200A (XXT), art. 3, 11, 21 UN. GAOR Supp. (No. 16) at 49, UN.
Doc. A/6316 (1966), 993 U.NT.S. 3, entered mto foree Jan. 35,1976, 1atfied by Kenya May 1, 1972, avaiable
at hup//wwwa.ohchroig/english/law/ceser him [heicinalter ICESCR], 1atification status avail-
able at hnp.//wwwn.ohchr.org/cng]ish/hodlcs/r;mﬁcauon/g.htm#muﬁcations; African Charter
on Human and Peoples’ Rights, art. 14, OAU Doc CAB/LEG/67/3 rev. 5 (1981), 1520 U.NT.S.
217, entered mtn force Oct. 21,1986, ratified by Kenva Jan. 23, 1992, avalable at hup://www.achprorg/
english/_info/charter_en.html [herenafier African Charter ], ratificauon status avadable at hup://
wwwachpr.org/cnghsh/ratfications/ratification_african pereenteocharter.pdfl  The Universal
Declatauon of 1Tuman Rights, a non-binding but important international instrument, proclaims
that “{e|veryone has the nght 1o property.” Universal Declaration of ITuman Rights, G.A res.
217A (1T, art 17(1). U.N. Dac. A/810 at 71 (Dec. 10, 1948), avmlable at htp://www.un.org/Over-
view/rights html.

120 CEDAW Comnutiec. Coneluding Contments- Kema, wpra note 83, para. 41
121 Id para 42

122 Tuman Rights Comnnittee. General Comment No 08 Faualitr of rights between men and women {(A8th Sess |
2000). para. ig, UN Doc CCPR/C/u1/Revi/Add 1o (Mar. 2g, 2000). avaidable at hup//www
ohchrorg/english/bodies/hic/comments him [haemnalier TTRC. Geveral Gomment No. 28].

123 Committee on Economie, Soaal and Cultuial Rights. Gawsal Comment 16, 'The equal right of men and
woman to the emgovnent of all cconomue, social and cultinal 11ty (34th Sess | 2oos). para 28. UN Do
E/C 12/2005/4 (2003), a-alable ar hitp //wwwa ohdn org/english/bodies/cesar /comments.hum
[heramafier CESCR. Goendd Conenent 16).

124 Aftcan Chartar supra note 1rg, art 14
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customary law.”s Land bodies did not recognize such rights while determining the
rights to the land under customary law during the land adjudication and consoli-
dation process, so those rights for women were not protected in the land register.”*
Only the primary rights of men to control the land were recognized.™ Because
the land statutes do not recognize even the customary rights of women to access
land, women’s rights are largely ignored in land allocation, compensation, and
other transactions. Although women’s rights to access and use land are de facto
recognized in some instances,* women cannot seek legal redress if men encroach
upon their customary rights because such rights are neither registrable nor pro-
tected as overriding interests under the Registered Land Act.”s Under customary
land tenure, for example, land was allocated to a wife for life and could not be
reallocated.® Under registered land tenure, however, the registered owners real-
locate land for sale, gift, or lease; cash crop production; or allocation to a co-wife.™’
Because men generally control access and ownership to land and can decide

to chase away and evict women residing on or using the land, women are denied
housing rights, and women’s access to housing is dependent on men.* Under
existing laws, Kenyan women who may have tilled, farmed, or lived on a plot of
land their entire lives but do not own or have any other legal right to land, lack
any legal security of tenure. The ICESCR," CEDAW,t and the Protocol to the
African Charter on Human and Peoples” Rights on the Rights of Women in Af-
rica (Maputo Protocol)® guarantee the right to housing. The ICESCR provides
that “[t]he States Parties to the present Covenant recognize the right of everyone
to . . . adequate . . . housing . . . .38 This provision “requires that women have a
right to own, use or otherwise control . . . housing on an equal basis with men .
.77 That right includes legal security of tenure, and Kenya, as a party to the

125.  KLA, Tur Casks ror WOMEN'S LAND RIGHTS, supra note 17, at g-10; KLA, CrITiCAL GENDER Ts-
SUFS, .m/u'a note 50, at 5.

126.  KLA, Titr Case ForR WOMEN'S LAND RIGIITS, supra notc 17, at g-10.
127.  Id.; FAO, supra note 41, at 35.

128.  FAO, supra note 41, at 36.

12g.  KLA, Tir Cast ForR WOMEN'S LAND RiGHTs, supra note 17, at g-10.
130.  Nzioki, supra note 24, at 218, 247.

131, Id. at 218, 247.

132. U.N. Special Rapporteur on Adequate Tousing, Report of the Special Rapportenr on Adequate Housing as
a Component of the Right to an Adequate Standard of Living: Mission to Kenya, para. 39, delivered to the Commitltee
on Economic, Social and Cultural Rights and the Commission on Human Rights, UN. Doc. E/CN.4/2005/48/
Add.2 (Dec. 17, 2004) [hercinafier Report of the Special Rapportewr on Adequate Housing 2004].

133.  See ICESCR, supra note g, art. n(1).
134.  See CEDAW, supra note 11g, art. 14(2) (h).

135.  Protocol 1o the African Charter on ITuman and Peoples” Rights on the Rights of Women in Af-
rica, art. 16, CAB/LEG/66.6 (Scpt. 13, 2000), entered into force Nov. 25, 2005, available at hitp://www.
achpr.m‘g/cngli&h/__infn/w()mcn__cn.h!nﬂ [hereinafter Maputo Protocol .

136. TCESCR. supra notc ng. art. 1n(1).

137.  CESCR, General Comment 16, note 123, at para. 28.
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ICESCR should “take immediate measures aimed at conferring legal security of
tenure upon those persons . . . currently lacking such protection . . . .”# Although
signed but not yet ratified by Kenya,"™ the Maputo Protocol requires States Par-
tics to at a minimum “grant to women, whatever their marital status, access to
adequate housing.”* Following a country visit to Kenya in 2004, the U.N. Special
Rapporteur on Housing has concluded that discrimination against women in land
ownership, access, and control in Kenya has “a direct and negative impact on their
right to adequate housing.”

Because women often do not have land titles, 2 which constitutes 2 common
collateral for loans,ss they cannot access credit and loans. This de facto exclusion
violates women’s right to equal access to credit, which is both necessary for their
cconomic empowerment and development, and is enshrined in international hu-
man rights law, including under CEDAW."! According to the Rev. Dr. Mrs. Judy
Mbugua, the head of the Pan African Christian Women Alliance (PACWA) and
Team Leader for Kenya of the Association of Evangelicals in Africa, “Land is used
as collateral in many, many instances when you can get a bank loan, and when
you don’t have it, then you can’t even access a bank loan.”s A rural male farmer
stated that “[b]ecause the land is registered in man’s name, a woman can’t get the
loan.”* Although women may sometimes usc their husbands’ titles to access cred-
it, that is not common."” Thus, men, who have land titles for collateral, may access

138.  Commitice on Economic, Social and Cultural Rights, General Comment 4, The right to adequate
housmg (6ih Sess., 1991), para. 8(a), U.N. Doc. E/1992/23 (Dcc. 13, 1997), avalable at hup.//www.
unhchr.ch/ths/doc.nsf/(Symhol)/46¢f4dgiagz78221c12563edoos3547¢ O pendocument

139.  See Raufications. Protocol (o the African Charter on Human and Peoples’ Rights on the Rughts
of Women in Africa, evadable at hitp //www.achproig/english/ratifications/ratification_women
pereent2opiotocol.pdfl (scroll down to “Kenya™) (last updated May 26, 2007). As a signatory
to the Protocol, Kenya has an obligation not to defeat the ohject and purposc of the tcaty. See
Vienna Convention on the Law of Treauies, art. 18, UN Doc A/Conf.39/27 (196g), 1155 UNT.S.
331, entered imlo force Jan 27, 1980, avarlable at hup //unucay un org/ile/texis/instruments/english/
convenuons/1_1_1g96g.pdf.

140.  Maputo Protocol, supre note 135, art. 16.

141 Report of the Special Rapportcur on Adequate Housmg 200.4, supra note 132, para. 38.

142. See KNCTIR, wipra note 23, at 1; KLA Crimicar GENDER Tssuls, supra note 50. at 4
145 NATIONAL GFNDER AND DIFVILOPMLNT POLICY, supra note 57, at 7

144.  Arude 153 of CEDAW guarantees equality in finanaial credit: “States Parues shall take all ap-
propriatc measurcs . . . (o ¢nsure, on a basts of equaliy of men and women, the same nights, in
patucular .. (b) The right o bank lnans, mortgages and other forms of financral credn 7
CEDAW ardicle 14(2)(g) further guatantees women in rusal areas “access to agrcultural credn
and loans 7 CEDAW, supra note 119 art. 13, 14. Arucle 14 of the Maputo Protocol on the
Rights of Women i Afiica also sceks to “promote women’s aceess to credit " Maputo Prowo-
ol supra note 135, art 1g{ds

145.  Interview with Judy Mbugua. head of PACWA and Team Leader for Kenva  Ascoctaton of
Evangelicals in Africa, in Nairobr, Kenya (Api. 4. 2008

116 Interview wirth rural male farmer in Malc, Kenva (Mar 2q. 2003%;

117 N7ioky e note 2, a2 246
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credit, but women, who were historically excluded from land titles, may not.'s*

In the National Gender and Development Policy, the Government of Kenya
has acknowledged that “[i]n most cases, access to credit . . . is linked to access
to land ownership. Women cannot therefore qualify for any credit that is tied
up with collateral requirements, which are often based on a land title deed.”"
In reports to the CEDAW Committee, the Government of Kenya has acknowl-
edged women’s inability to access bank loans because they do not hold land
titles: “[W]omen are faced with greater challenges than men due to the fact
that not many of them hold titles to land which is the major collateral to bank
loans.” For example, the Agricultural Finance Corporation, a major source of
loans to farmers, usually requires a land title as security for such loans, so very
few women received loans from the Corporation.’™ The Housing Act requires
a first mortgage or charge as security for every loan by the National Housing
Corporation.’s Standard Bank, Barclays Bank, and Commercial Bank, Kenya’s
three major commercial banks, also usually require a land title as collateral.'s

In contrast to the practice in Kenya, article 13 of CEDAW requires states to
guarantee equality in financial credit: “States Parties shall take all appropriate
measures . . . to ensure, on a basis of equality of men and women, the same rights,
in particular: . . . (b) The right to bank loans, mortgages and other forms of finan-
cial credit.” CEDAW article 14(2)(g) further mandates that women in rural areas
enjoy “access to agricultural credit and loans.” Article 19 of the Maputo Protocol ,
yet to be ratified by Kenya, likewise secks to “promote women’s access to credit.”'s

B. Marriep Women Lack Coxrror OVER THEIR MaTRIMONIAL HOME AND THEIR INDIRECT
CONTRIBUTIONS ARE DISMISSED IN VIOLATION OF 1711E RIGHT 10 EQUALITY IN MARRIAGE

“Marriage here is like slavery, like enslavement. Once you arce married, you ccasc
to have any rights of your own, and if you divorce then you have no property
independent[ly] - you cannot go back to where you came from.™ -Mcember  of
the Kenyan Parliament, April 2008.

148.  Nzioki, supra note 24, at 218, 246.
149.  See NATIONAL GENDER AND DEVELOPMENT POLICY, supra note 57, at 7.

150.  Kewya'’s Report to the CEDAW Committee, supra note 7, para. 134; Kenya, Responses to the list of issues and ques-
tions to the Committee on the Elimination of Disaimination Agamst Women, para. 23, UN. Doc. CEDAW/C/
KEN/Q/6/Add.1 (2007), available at htip://www.un.ora/womenwatch/daw/cedaw/3gsess.htm

<< / F o 39
(under Kenya) (same) [hereinafter Kenya, Responses to CEDA wy.

151 See The Agricultural Finance Corporation Act, (2004) Cap. 323 § 19(1) (permitting the Corpora-
tion to “make a loan 1o a farmer to ecnable him to engage morce cffectively in agriculwre .. .7);
FAO, supra note 41, at 121.

152.  FAO, supra note 41, at 120-121.

153.  The Housing Act, (2004) Cap. 17 § 17(1) (providing that every loan by the National Housing
Corporation “shall be secured by a first mortgage or charge over the land ...

154.  Nzioki, supra note 24 at 218, 246.

155 Maputo Protocol, supra note 135, art. 1(d).

156.  Interview with Gitobu Tmanyara, Member of Parliament. Nairobi, Kenya (Apr. 3, 2008).
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Married women are nothing more than silent marriage partners in issues of mat-
rimonial property. Due to the lack of laws that protect married women’s interest
in matrimonial property during the subsistence of the marriage, women remain at
the mercy of the Registered Land Act and customary law, which do not protect the
matrimonial property interests of wives.’s

Married women are denied cqual status with their husbands in regards
to matrimonial property. The husband maintains the stercotypical role of
“manager of property,” while the wife is viewed as subordinate in her role
as “caretaker.” The Kenyan government in its report to the CEDAW Com-
mittee has acknowledged the problem, especially when customary law is in-
volved: “Under the customary law of most cthnic groups in Kenya, a woman

. must live on the land as a gucst of male rclatives by blood or marriage.”"s*

The right to equality within marriage and family relations is protected under key
international human rights treaties to which Kenyaisa party. Both CEDAW in article
16(1) and the ICCPR in Article 23(4) require equality of rights and responsibilities of
spouses during marriage and at its dissolution.' The African Charterin article 18(3)
incorporates the equality-in-marriage standard requiring states to “ensure the elimi-
nation of every discrimination against women and also ensure the protection of the
rightsof thewoman. ..asstipulated ininternational declarationsand conventions.”"%

The UN Human Rights Committee, which enforces the ICCPR, clarified in its
General Comment 28 on the equality of rights between men and women that mar-
ricd women must have equal rights to the matrimonial property:

Statc partics must cnsurc that the matrimonial regime contains equal rights and
obligations for both spouses with regard to . . . ownership or administration of
property, whether common property or property in sole ownership of cither spouse
. . . state partics should review their legislation to ensure that marricd women have
equal rights in regard to the ownership and administration of such property.’®

The CEDAW Committee further highlights as violations of CEDAW when
states fail to “acknowledge that right of women to own an cqual share of the
property with the husband during a marriage or de facto relationship and
when that marriage or rclationship ends. Many countrics recognize that right,
but the practical ability of women to cxercisc it may be limited by legal prece-
dent or custom.” Another violation is when “there is no legal requirement that
a woman be consulted when property owned by the partics during marriage or
de facto relationship is sold or otherwise disposed of. This limits the woman’s

157, The Registered Land Act, (2006) Cap 300
138, Kemas Repmt o the CEDAI Gomnutice, supra note 7, para 1o

139 Convennon on the Elimination of All Forms of Discimunation Against Women, GG AL Res
34/180. art. 16(h), UN GAOR, 106th plen. mtg. UN. Doc A/RES/34/180 {(Dcec. 17, 1979): 1C-
CPR. supra note g, art. 23(4)

160 Afncan Charter, cupra note 119, art. 18

161, TIRC, General Comment No 28, uipra note 122, at para. 23.
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ability to control disposition of the property or the income derived from it.”®

The established absolute ownership land regime, validated by the Registered
Land Act (RLA), destroys a married woman’s ability to claim and protect her in-
terests or rights to matrimonial property."s According to the Kenya Land Alliance,
“since women’s interests are largely not recorded on title deeds, the land on which
they have customary user rights and on which they may depend for livelihoods can
be disposed off [sic| \\rlthout their knowledge or consent . . . .”"% Thus, married
women are unable to exercise any control over the transfer, salc or subdivision of
matrimonial property. The large majority of women in Kenya leave their father’s
land to go reside with their husband on property that he may have previously
purchascd or inherited.’® The inability to establish an interest in this land that has
subsequently become matrimonial property leaves women landless and dependent
on their husbands for stability. According to Evelyne Opondo, Senior Counsel for
FIDA-Kenya, “Property is usually registered in the husband’s name. Many women
contribute to the property . . . but because their names are not registered they have
no claim to it.” Nancy Abisai, of Shelter Forum, an NGO working to increase
access to decent and affordable shelter for Kenyans, affirmed that “most women
work on land and they are responsible for productivity of land but unfortunately
the majority of them do not have a say on the proceeds of the land, they cannot
own it, and at the end of the day it’s the male counterparts who hold the title deed
and they can sell or mortgage the property and there’s nothing you can do. "

In Kamau v. Kamau, a 2006 Kenya Court of Appeal case, the country’s
highest court held that a husband was under no obligation to obtain his wife’s
consent before selling land used as matrimonial property when it is regis-
tered solely in his name. Prior to the sale and subdivision of the land, the
wife and her children had depended “solely on the income of cash and subsis-
tence crops grown on the suit premises.”*® Though the land was registered
solely in the name of the husband, the wife worked to maintain that land for
the benefit of her family. Further, she asserted that she had financially contrib-
uted to the purchase of the plot of land. The decision of the court left the wife
with o.25 acre of land on which to support hersell and her eight children.®

Similarly, ayearlater the same court in Kagiri v. Kagiri eliminated a wife’s interest

162.  Committee on the Elimination of Discrimination against Women (CEDAW), General Recommen-
dation 21: Equality in Marriage and Family Relations (13th Sess., 1994), paras. 30-31, U.N. Doc. A49/38
at 1 (1994), available at hup://\\'ww.un.0['5_(/\\'om::nwalch/(lnw/ccdaw/rccommcndnuom/recomm.
htmi#recomar [herinafter CEDAW, General Recommendation 21).

163.  The Registered Land Act, Cap. 300. (Kenya).
164. KLA, WoMEN, LAND AND PROPERTY RIGHTS, supra note 7, at 2.

165.  Sce genarally, Telephone Conference with Evelyne Opondo, Scnior Counscl, FIDA-Kenya, (Jan.
30, 2008).

166.  Id; Interview with Nancy Abisai, Project Officer, Shelier Forum, in Nairobi, Kenya (Apr. 2,
2008).

167.  Jacinta Wanjiku Kamau v. Isaac Kamau Mungai, Civil Appcal 59 of 2001 (2006) 59 K.L.R. g
(C.A.K)) (Kenya).

168, Id at 2

16g.  Id. at 6.
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in matrimonial property: “[1]f the appellant’s claim was based on the fact that she
was the wife of the istrespondent, that claim wasbound o fail . . . .77 In Kagiri a wife
filed a complaint against the fraudulent subdivision of matrimonial property, which
she lived on continuously during the marriage with their children.™ The property
was registered solely in the name of her estranged husband, however, she wished
to have 37 acres of the land considered joint property between her and her husband
and had received a confirmation letter from the Kieni East Divisional Land Control
Board.'™ The court refused to find standing for her to bring a complaint reversing
the fraudulent subdivision of the matrimonial property despite her established in-
terest because her husband was deemed to be the sole proprietor of the property.™

The lack of value attached to a wife’s indirect contribution to matrimonial prop-
erty devalues her as an equal in marriage. Kenyan law has used the idea of a wife’s
direct contribution to matrimonial property in determining property interests, a
significant factor when determining property division upon dissolution of mar-
riage.* However, judges have held that only direct, financial contribution will be
accepted as an indicator of established property interest, excluding the valuable
labour that the wife puts forth in the home. In Kenya’s 2006 report to CEDAW,
the government acknowledged that women “contribute to domestic services in-
cluding childcare, housework, firewood and water collection and food preparation
for which no monetary gains are received.”” A wife that has dedicated her time,
energy, and resources to maintaining her family must have her property interests
respected. A retired rural school teacher underlined 2 woman’s tireless, yet thank-
less, contribution to the marriage:

She is cooking, caring for the cows and animals, caring for children, caring [or cv-
erything at home. That work is too much: children, working in the shamba [home
farm or garden]. [Women] do the work with their hands, harvest and planting is
work of a woman. The man is not there. African women arc too much like laborers.
That 15 African custom. Women are taken like slaves.'78

To conform o both the current realities of women’s lives in Kenya, as well as in-
ternational legal standards, Kenya must cnact laws that recognize the indirect and
non-financial contribution of spouses to a marriage. A countrywide consultation
in Kenya carried out by the Kenya Law Reform Commission and Muigai Associ-
ates showed that an overwhelming majority of respondents opposed the require-
ment that contribution to matrimonial property should be “direct and financial”

170.  Margaret Mumbi Kagin v Kagint Wamarrwe & 3 others, (2007) 181 K.L.R. § (C.A K) (Kenya).
17, Jdoai 2

172 Id.

173. Id.

174 S Fehana v Fchana, Gl Appeal 75 of oot (2007) ¢cKLR (C.A Ky (Kenya)

175 Kemas Report 1o CEDANY Comematie e sufoa note 7., para. 140

76, Tntermvicw with Renred Schoolicachar in Meru, Kenva (Mar 30 2008,
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(540 opposed versus 156 in support).” Likewise, the CEDAW Committee has em-
phasized that “[f]inancial and non-financial contributions should be accorded the
same weight,” especially when “on division of marital property, greater mehasls
is placed on financial contributions to property acqu1rcd during a marriage, and
other contributions, such as raising children, caring for elderly rdatxvcs and dis-
charging houschold duties are diminished.””® In addition, “[S Juch contributions
of a non-financial nature by the wife enable the husband to earn an income and
increase the assets.”” Moreover, the CEDAW Committee cautioned that “women
who have traditionally performed their roles in the privatc or domestic %phcrc have
long had those activities treated as inferior,” though “. .. . such activities are in-
valuable for the survival of society, [and] there can be no justification for applying
different or discriminatory laws or customs to them [women].”%

Land bodies, which approve land transactions, have inadequately protected the
rights of married women in matrimonial property, often overlooking and fallmq
to require wives to consent to transactions by their husbands involving their matri-
monial land. Currently, spousal consent to land transactions involving the family
land or home is merely recommended by an administrative decree, and lacking
force of law it may be ignored.®™ Members of land boards are encouraged to fol-
low this decree before the sale of family land;™ however that requirement is not
always followed. Johnson Okoth Okello, a senior state counscl at the Kenyan Law
Reform Commission, explained the adverse impact of this situation on women:

I’s a big problem because women give moncey to husbands and then he registers
land in his name and sclls it without telling the woman and she has no say . . .
We tried to do this in cases of transfer so that before family land is transferred
you would have to get consent of the wife or children but [the] system has been
abused. People havc . bribed their way or in the alternative, they say, “Look here
I'm the registered owner. I'm free 1o do what Tlike.”™
Further, the decisions of land control boards fail to fully account for the interests
of women because “[m]en have reportedly bribed land control boards, fraudu-
lently brought imposter ‘wives’ to the boards to consent to land transfers, and

177. Kenya Law Reform Commission (KLRC) & Mohammed Muigai Advocates, The Proceedings of the
Provincial Public Consultative Meetings on the ]mmn and Analysis of the Mrmmﬂ.e Bill 1993, The Married Women
Property Bill, The Gender Equality Bill 2002, and the Family Protection (Domestic Violence) Bill 2002, at 55 (Junc
2007).

178.  CEDAW, Genaral Recommendation No. 21, supra note 162, para. 32.
179.  1d.
180.  Id. at paras. vi-12.

181 Interview with Reuben Mwenda Murugu, Land Policy Coordinator in Nairobi, Kenya (Apr. 2,
2008) (“Ifit |were] a legal provision then itis going to assist because then [wives | must consent.”).

182, Interview with male farmer, in Nanyuki, Kenya (Mar. 2g, 2008).

183, Interview with Johnson Okoth Okello, Senior State Counscel, Kenya Law Reform Commission,
in Nairobi, Kenya (Apr. 2, 2008).
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threatened their wives with violence or eviction if they withhold consent.”® The
Human Rights Committee mandates state parties to review their legislation to
ensure that married women have equal rights in ownership and administration of
property.'® Further, state partic% should take appropriate steps to ensure equality

of rights for spouses in marriage."

C. To REcriFy Hist1oric DIsaDvANTAGES IMPOSED ON WOMEN, NEw Laws M 181" REQUIRE
ot SrotsaL REGISTRATION AND CONSENT FOR Acts INvOLIAG MATRIMONIAL PROPERTY

To rectify the discriminatory cffects of absolute ownership for first registra-
tion of land and to fulfill its international law commitments to guarantecc women
the rights to property, housing, credit, and equality in marriage, Kenya should:
(1) require spousal consent for land transactions; (2) rcquirc spouscs to register
matrimonial land Jom[ly, @)) provide incentives for joint registration; and (4)
recognize and protect existing women’s rights to access, use, and occupancy of
land. Such legislation would hc]p ensure women’s rights to land, property, hous-
ing, and credit and would be consistent with current rights under Kenyan law.

Filling the gaps left by current Kenyan marriage law regarding matrimonial
property with positive, gender-specific legislation is a first step to ensuring the
property rights of married women. A spousal consent requirement mandating
the mutual consent of both husband and wife or wives before the alicnation of
the matrimonial home, jointly acquired property or other property falling un-
der the definition of matrimonial property, will better protect the interests and
rights of married women. Thirty-seven of the 61 respondents interviewed by
the International Women’s Human Rights Clinic believed that a spousal con-
sent requirement in relation to matrimonial property would be a good idea.'

Recognizing the importance of spousal consent to transactions affecting family
property, countrices across the globe and the African continent require mutual spou-
sal consent by men and women married under both statutory and customary law.
The Law of Marriage Act of Tanzania mandates that the matrimonial home cannot
be sold, gifted, leased, or mortgaged without the consent of the spouse through
the subsistence of the marriage.™ The South African Matrimonial Property Act
provides for the equal powers of spouses in regards to the joint estate and outlines
those transactions that require spousal consent.™ Namibia and Ethiopia have
also promulgated matrimonial property provisions that encourage the equality of
women in marriage and the equal exercise of ownership, use, and control rights in

184 TIRW, DousLr STANDARDS, supra note 6, at 33. Sec alo Interview with John Kinyua, Land Conurol
Board Member at Meru, Kenya (March 30, 2008), Interview with Hellen Kwamboka Ombat,
Advocate of the High Court of Kenya and FIDA member, i Narrobr, Kenya, (Apr. 1, 2008)

185.  HRC, Genoral Comment No 28, supra note 122, at para. 5

186 Human Rights Committee, Goneral Comment No. 18 Non-desernnanation (937" Sess |, 198g). para. 5.
UN Doc TIRI/GEN/1/Reviau26 (19943, avaidabic ac hip-//www ohchr org/enghish/bodies/hies

comments.him

187 ITWITRC & FIDA-Kenya. Fact-finding on Women < Property, Land, and Inhentance Righes in
Kenya (Mar.-Apr. 2008 {on file with author).

188 The Law of Marnage Ad ivgyo). {Tanz)

18g South African Matnmomal Property Act (88 of 1981) (S Al
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matrimonial property.’* In combination with a presumption of joint ownership of
matrimonial property, spousal consent works to adequately protect the property in-
terests that married women acquire in land by virtue of contribution and support.

A law requiring mandatory, mutual spousal consent will also bring Kenya in line
with international human rights standards articulated in CEDAW, the ICCPR,
and the ICESCR that protect women’s equal rights in marriage and in property
acquired during marriage. CEDAW article 16(1)(h) requires that “States Parties
shall take all appropriate measures to climinate discrimination against women in
all matters relating to marriage and family relations and in particular shall ensure,
on a basis of equality of men and women: . . . (h) The same rights for both spouses
in respect of the ownership, acquisition, management, administration, enjoyment
and disposition of property, whether free of charge or for a valuable consideration.”
The CESCR in its General Comment 16, paragraph 28, states that “[ W ]omen have
a right to own, use or control housing, land and property on an equal basis . . .
79 The Human Rights Committee in General Comments 28 likewise requires
that “State parties should review their legislation to ensure that married women
have equal rights in . . . ownership and administration of ... property ....” ™

Requiring spouses to register land jointly would increase the prevalence and
acceptance of joint registration and promote equal rights to land during marriage
and at divorce. Such a requirement would effectuate the Kenyan Government’s
commitment in the Draft National Land Policy to “[pJut in place appropriate leg-
islation to ensure effective protection of women’s rights to land.” Joint ownership
ensures men and women equal rights to the land during marriage and at divorce
and ensures a spouse full rights to the land upon the death of the other spouse, pre-
venting problems of disinheritance of women,'* in line with the right to equality
during marriage and at its dissolution under article 16(1) (h) of CEDAW and arti-
cle 23(4) of the ICCPR.“" When women have joint rights to land, they have equal
rights to make housing determinations, and they can use their titles to access credit.

Of twenty-nine Kenyans stakeholders, including government officials, lawyers,
professors, civil society members, and rural men and women, asked whetherjointreg-

190.  See, e, Revised Family Code, art. 63 (2000) (Eih.) (“All property shall be deemed. ..common
property even if registered in the name of once ...spouse); ETiioria [ConsTrTuTion] art. 35.; The
Married Persons Equality Act, s. 57 (Act Tof 1996). (Namib.). (Mandates equal powers of spous-

¢s in community of property. Outlines spousal consent regime.).
191.  CESCR, General Comment 16, supra note 123, para. 28.
192.  TIRC, General CommentNo. 28, supra note 122, at para. 25.
193.  DRAFT NamioNar Lann Povicy, suprz note 10, § 3.6.10.3, para. 225(a).

194.  See Telephone Interview with Lily Murei, Monitoring and Evaluation Officer, Kenya Land Alli-
ance (Feb. 26, 2008); Interview with Leah Kiguatha, Kenyan Attorney and Law and Advocacy
for Women in Africa Fellow, Georgetown University, in Wash., D.C. (Feb. 22, 2008).

195.  See CEDAW, supra note g, art. 16(1)(h) (requiring states parties Lo ensure cqual “rights for both
spouscs in respect of the ownership, acquisition. management, administration, enjoyment and
disposition of properiy”).

196, Sce TCCPR, supra note 11g, (“States Parties o the present Covenant shall take appropriate steps
to ensure equality of rights and responsibilites of spouses as to marriage, during marriage and at

its dissolution.”)
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istration should be required, twenty-cight supported such a requirement.'” Respon-
dents favoured the requirementbecause it would ensure women a share of property at
divorce and would preclude husbands from selling matrimonial land without their
consent."® Many also favoured the requirement because it would reduce instances
of dispossessing wives of their property and of disinheritance and widow eviction.

According to an interview with a Kenyan advocate, joint registration “would
even lessen a lot of problems later. There would be no matrimonial issues or
succession problems.” Cecilia Mbaka, Assistant Commissioner in the Min-
istry of Gender, Sports, Culture and Social Services, would likewise support
a joint registration requirement because “it would avoid too much fighting for
property when one spouse dies,” particularly because when “a spouse dies or
if a husband dies, the in-laws want to chase the woman out of the matrimonial
home . .. . T think if it’s owned jointly, then . . . that would be more difficult.”=°

Countries across the globe with comparable circumstances, including neighbour-
ing Tanzania, have successfully established such a joint registration requirement.
For example, Article 29 of Nicaragua’s Law 278 (1997) requires joint titles for cou-
ples, whether married or unmarried, and a title issued in the name of the head of the
household is deemed issued to both members of the couple.* Similarly, under ad-
ministrative guidelines in the Philippines,** land titles must be issued in the names
of both spouses, whether or not they are legally married, for land they jointly work
and cultivate.*s Bothlegal reforms increased women’sland ownership.¢ Tanzania’s
Land Act establishes a presumption of co-occupancy of land used by all spouses.*s
If the presumption is not rebutted, the spouses are registered as joint occupiers.™*

197.  TWHRC & FIDA-Kenya, Fact-finding on Women’s Property, Land, and Inheritance Rights 1n
Kenya (Mar.-Apr. 2008) (on file with author).

198, Ser, g Interview with Joyce Wangu, divorced woman, in Nanyuki, Kenya (Mar. 30, 2008) (via
interpretation)

199. Interview with Gilbert O. Ombachs, advocatc, in Nanyuki, Kenya (Mar. 29, 2008).

200 Interview with Cealia Mbaka, Assistant Commissioner, the Ministry of Gender, Sports, Culture
and Soaal Services., in Nanobi, Kenya (Apr. 4, 2008); see also Interview with Hellen Kwamboka
Omban, Advocatc of the High Court of Kenya and Member of FIDA-Kenya, in Nairobi, Kenya
(Apr. 1, 2008) (“[ Blecause 1l you 1egister it jointly, and mayhe you dic (the man), then the wife can
have absolute ownership, but in a scenario where he has registered 1t in his name, the wife only
has a life interest, and that 1s subject to probate and administration 1ssues, which means that even
paients can lay claim o that particularland ™): Telephone Interview with Lily Murer, Monitoring
and Evaluation Officer, Kenya Land Alhance (Feb. 26, 2008) (“[I|f 1t 1s in joint, then 1t will help
and reduce the cascs of disinheritance.”)

201 FAO, supra note 41, at or.

202 These guidchnes include Memorandum Circular 18 of 1996 and Adnunistrauve Order 1 of 2001,
k) ¢
pursuant to the Comprchensive Agranan Reform Law.

203 FAO. inpra note 41, at 59-60.
204 Id a1 21, bo.

205 See Land Act, (2002) Cap. 113§ 161(1) (Tanz.). Becausc all Tanzaman land is vested in the state,
Land Act. (2002} Cap 13§ 4(), the nght of occupancy 1s the nght that comes dosest to owner-
ship of land under Tanzanian law See Land Act. (2002) Cap. 13§19 {Tanz )

20t Land Act, (2002) Cap 115§ 16101}, (Tanz.).
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Third, certain incentives would encourage joint registration and reverse the
. . . . . O J . - D . . .
negative social attitudes of men toward joint registration.*”” Eliminating fees and
taxes upon land registration like the stamp duty*® and conveyancing fees could
. . . & . ~ /
promote joint registration. Of twenty-five Kenyans asked whether Kenya should
provide incentives for joint registration, twenty-three supported at least some form
of incentives for joint registration.”> No one rejected the proposal.®® Supporters
included six national government officials, in addition to professors, lawyers, civil
society members, and rural men and women.*” One national government official,
Cecilia Mbaka, asserted that the benefits of such incentives to Kenyan society
> _ ] Y )/
would probably outweigh the cost to Kenya’s government revenues:

Of coursc it will not be good for Kenya’s government revenues . . ., but I think in
the long run, . . . the people themselves stand o benefit because 1 think you will
not sce all these cases going to court . . .. [T]ewill also have its advantages that you

219

might not be able to put a monctary valuc on.

Other countries have successfully implemented incentives for joint registra-
tion. For example, the Ireland Family Home Protection Act, 1976, encourages
joint ownership of spouses by climinating any “stamp duty, land registration
fee, Registry of Deeds fee or court fee.”s Quebec, Canada has provided grants
to increase land ownership among female farmers.*t Although Kenya might
not afford large grants, it might afford climinating fees and taxes on land reg-
istration and small grants, especially if such grants are funded from fines paid
by corrupt land officials or pcople who commit fraud before land boards.*s

Incentives add legal benefits and do not encroach upon vested legal rights.
Holders of vested legal rights may simply choose not to participate in the incen-
tive programs. Ircland, Canada, and Paraguay have already implemented such in-

207.  Sce infra Part IV.A; see also Telephone Interview with Dr. Ogada Penina Amolo, Professor (Social
Sciences Research), Univ. of Nairobi (Feb. 26, 2008).

208. See The Stamp Duty Act, (2004) Cap. 480. (Kenya).

20g. IWHRC & FIDA-Kenya, Fact-finding on Women'’s Property, Land, and Inheritance Rights in
Kenya (Mar.-Apr. 2008) (on file with author). The other two respondents expressed ambivalence
about the proposal but did not reject it. /4.

ato.  1d

on. Id.

212, Interview with Cecilia Mbaka, Assistant Commissioner, the Ministry of Gender, Sports, Culture

and Social Services, in Nairobi, Kenya (Apr. 4, 2008).

Family Home Protection Act, 1976 § 14 (Act No. 27/1976) (Ir), available at http://www.baili.org/

ic/legis/num_act/1976/zza27y1976.1. htmlszzaegy1976 (last visited February 27, 2008).

214.  See Act to Promote the Development of Agricultural Operations, R.S.Q., ch. M-36 (1986) (Can.);
Canada, Third Periodic Reports of States Partics to the Committec on Econonic, Soctal and Cultural Rights (19t
Sess., 19y8), 1);11"(1.‘1055?(;., UI\ Doc. F,/.]\()94/‘!04/}\(1’(1.‘!7 (Jan. 20, 1_()98), available at htp://docu-
ments.un.org. (After clicking “welcome,” then click “simple scarch,” and insert the UN. Doc.
No. at “symbol.”) (citing the Programme d’acces a la propri¢ié pour les conjoints de 40 ans ct
plus (an ownership programme for spouses over 40)).

For a more detailed discussion of incentives proposals, see section 12 of the IWHRC’s Land

I
]

Equality Bill.
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centives. Several countries have affirmative action provisions to promote women’s
equal access to land in practice. Brazil, for example, has an affirmative action to
promote rural women’s access to land under Ordinance 33 of 2001.2* Section 44(1)
(b) of Fiji’s Constitution (Amendment) Act 1997 (as amended to 1998) requires
the legislature to provide for programs to ensure that disadvantaged groups of
people have “effective equality of access to . . . land and housing.” Similarly, Ar-
ticle 3(V) of Bolivia’s National Service for Agrarnian Reform Act of 1996 requires
the application of “equity criteria” in land distribution and rights for women.*7

Fourth, Kenya should enact legislation recognizing that women who do not
have land registered in their names but who reside or depend upon that land, nev-
ertheless have rights to the land and protecting those rights. Such rights include
rights to access, use, cultivate, and live on the land; to control the profits from
the crops or other property produced by their labour; and to consent to transac-
tions involving the land. They are rights to property that are short of ownership
but would ensure that women do not lose their rights to housing. They would
preserve and expand upon women’s rights to access land under customary law
while also ensuring that women’s rights to the land do not depend upon men.
Uganda has already recognized similar rights in the Land (Amendment) Act,
2004, which provides that “[e|very spouse shall enjoy security of occupancy on
family land,” which means “a right to have access to and live on family land.”$

Enacting these legislative changes would be consistent with the rights of men
who own property under Kenya s Registered Land Act and with Article 75(1) of the
Constitution’s plotcctlons against deprivation of property because these changes
are necessary to give effect to the rights women should have always had. Article 75(1)
states that: “No property of any description shall be compulsorily taken posscsslon
of, and no interest in or right over property . . . shall be compulsorily acquired.”
The bodies under the Land Consolidation Act and the Land Adjudication Act
that applied customary law in determining and allocating rights to land should
have recognized the customary law rights of women to land and limited the rights
of male proprictors accordingly.**® Thus, the absolute rights of male proprietors
under the Registered Land Act should not completely exclude women’s rights to
the land. Such legislation would reinforce findings communicated by the Kenyan
Draft National Land Policy which has already recognized that the absolute sole
ownership of men should be limited to protect the rights of female family members:
“The policy seeks to repeal the principle of absolute sanctity of first registration
under the Registered Land Act to . . . take into account all other legitimate rights
held or claimed by other persons over the affected land including family nights. ™=

Even if these provisions would involve a deprivation of a proprictor’s property

216.  FAO, supna note 41, at 28.
217 ld at ar-aa,

218, The Land Act, (1998) Cap 227 § 38A1)-(2), a« amended by The Land (Amendment) Act, 2004,
§19. (Uganda).

219 Coxvriremion, § 7500 (rev ed 2001) (1998) (Kenya).
220 KLA, Tt Cast 1or Worn N's L Ricirs, iz note 17, at g-10.

221 Kenya, Responser to CEDAY, upra note 150, para. 22
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rights, the deprivation would be reasonably justified under the conditions listed in
section 75(1) of the Constitution. Under section 75(1) (b), a deprivation of property
is permissible if “the necessity therefor is such as to afford reasonable justification
for the causing of hardship that may result to any person having an interest in or
right over the property.”*** The necessity for realizing women’s rights to property,
housing, and credit under international law affords a reasonable justification for
the causing of hardship to the proprictor. As a party to CEDAW, Kenya may enact
such “special measures aimed at accelerating de facto equality between men and
women.”*%

V. WoMEN IN Porycamous UNIONS FAce ExTrRA BARRIERS TO KEEPING THEIR
MATRIMONIAL PROPERTY ASs THEY MUST OFTEN SHARE I'T with MurtieLe Co-
WIVES

A. Tire ContINUED PracticE oF PoLycamy DEPRIVES WOMEN OF THEIR RIGHTS T0 EQUALITY IN
MARRIAGE, DIGNTIY, AND PROPERTY

Polygamous unions are inherently unequal and further degrade women’s rights
to matrimonial property. A wife in such a union often sees her contribution to
the homestead rewarded by the husband taking on additional wives with whom
she must share that hard carned matrimonial property. Often such property is
used by the husband to acquire an additional wife. Polygamy, condoned by law
and in practice under Customary and Muslim law in Kenya, leads to severe con-
flict and harms women. Women in polygamous unions arc often hard-pressed
to prove a valid marriage was concluded under customary law, without which
women cannot claim any rights in the marriage or upon divorce. According to
the most recent Demographics and Health Survey (DHS) of Kenya, “Women
with no or low education and those who are poor are more likely to live in po-
lygynous marriages.”* Country-wide, on average “[s]ixteen percent of currently
married women live in polygynous unions (having one or more co wives).”* In
some regions of Kenya, such as the North Eastern Province, the proportion of
women in polygynous marriages is as high as 34 percent.** According to Uni-
versity of Nairobi law professor, Dr. Patricia Kameri Mbote, “As long as wom-
en are dependent on men women are going to be left holding the short end of
the stick, because it is cither the first wife thinking she is the only wife and put-
ting her all or the second wife coming in and putting something and then be-

222.  CoNSTITUTION, § 75(1)(b) (rev. ed. 2001) (1998). (Kenya).

223 CEDAW, supra note ng, art. 4{1).

224. CFNTRAL BURFAU OF STATISTICS, KFNYA DEMOGRAPTIIC AND HrALTH SURVFY 2003, at QO (2004),
available  at hlLp://\\'\\'\\'.mcanlll'cdhs.(nm/pl11)5/;‘1(1(/[*‘1{l:‘)l/FRx_v',l-I\'F,oq.pdf [hereinafter DHS
SurvEY].

225. Id.

206, Other regions in Kenya exhibitlower rates of polygamous marriages: of 20-23 pereentin Nyanza,
Rift Valley, Western, and Coast provinces, and the lowest rate of 3 percent in the Cenural Prov-

ince. Id.
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ing thrown out when she would actually nced care, protcction and security.”*
Polyn'amouc unions further degrade women’s rights in marriage and upon di-
vorce. The rights to equality and dignity violated by polygamous marriages are
fundamental rights that should not be abrogated by culture, custom, or religion.
The CEDAW committee has consistently called for the prohibition of polygamy
to preserve the right to equality between partners in marriage.*® Further, ICCPR
article 18(3) specifically requires the manifestation of religion or beliefs to be sub-
ject to laws necessary to protect the fundamental rights and freedom of others.*®
After reviewing Kenya’s compliance with the ICCPR in 2005, the Human Rights
Committee concluded that “... the continued application of some customary laws,
including the pcrmlsslblhty ofpolvgamous marriages, undermines the scope of the
non-discrimination provisions in the Constitution and other legislative texts.”*

In responsc to the connection of polygamy and culture, the CEDAW commit-
tee has specifically urged Kenya to:

vicw its cultures as dynamic aspects of the country’s life and social fabric and as
subject. therefore, to change. It urges the State party to put in place without dclay
a comprchensive strategy, including legislation, o modify or climinatc cultural
practices and stereotypes that discriminate against women....[and urged Kenya)
to address harmful cultural and traditional customs and practices, such as ... po-
lygamy, morc vigorously.+*

The CEDAW committee has condemned the practice of polygamy in General Ree-
ommendation 21: “Polygamous marriages contravenc a women’s right to cquality
with men, and can have such serious emotional and financial consequences for her
and herdependants that such marriages ought to be discouraged and prohibited. ™

Women in polygamous and potentially polygamous unions have no voice
with which to denounce the wrongful usc of their sharc of matrimonial prop-
crty or to withhold consent to their husbands’ marriage to another woman.
Men who wish to marry additional wives have tappcd into cxisting matrimo-
nial property acquired with the cxmtmg wile to acqunrc and support addltlonal
wives and their children. Women in customary marriages arc also at increased
risk of losing their matrimonial property as their husbands scck out other wives.

227 Interview with D Patncia Kamert Mbote, Law Professor. Univeraity of Nanobi Law School in
Nawrobi, Kenya {Apt. 3, 2008).

228.  CEDAW, General Reccommendation 21, supra note 162, para. 14, 39. See also Human Rughts Commut-
tee, Concluding Observanions. Kenya, U N. Doc CCPR/CO/33/KEN {Apr. 29, 2005, avalable
at hup //www.ohchrorg/english/bodies/hic/hics8o him  (under Kenya). ( the conunued
apphecanon of some customary laws, including the permissibility of polygamous marnages. un-
dermines the scope of the non-discrimination provisions in the Constitution and other legislative
exts.™

229 TCCPR, wupra nowe ng, art 18(3)

270 Su TIRC, Condluding Obsra cations- Kewa, supra notc 228,

231 CEDAW Comnee. Conduding Comments. Kemva, wupna note 83, para 22

230 CEDAW. Gonoal Recomp edaton No- 21, vupia nowe 6o, para ty. See alsn TCCPR wuprs note vy, ant
23 "mandates that state paroes work to ensure cquahity of 1ighes and responsibiliies of spouses
as to and during marnage.”).
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Through intimidation, coercion, and physical violence, women have been si-
lenced and their rights violated as matrimonial property is used to advance
the interests of a polygamous husband.* Margaret Muriuki, a woman in a po-
lygamous marriage described how her husband acquired his second wife: “He
took the food that we were farming, he sold it and spent the money on the sec-
ond dowry... I felt bad because now he was using the family property to ac-
quire a wife. But I didn’t have any say - there’s nothing I could have done.”s

Since the husband retains control over matrimonial property and even in some
cases the wives” own separate property, the wife is powerless to ensure that her con-
tributions will not be used to benefit the other wives and their families.ss Revenues
from agricultural work performed by the wife may also be lost to a husband secking
another wife, as he uses the profits to make dowry payments. Further, women are
limited from bettering themselves because they are forced to support an extended
family that they did not consent to: “I have not been able to invest, especially after
my husband got the other two wives. It used to be we would do farming and discuss
what to save, and I would be able to invest money for myself. Now that it is polyg-
amous, I haven’t been able to get any produce for the farming activity. Now what
I have in the house is taken for the childrcn of the other wives so even if I could in-
vest I don’t have the ability to do s0.7% A married woman’s dignity cannot survive
under conditions that explicitly discriminate against her very being. The CEDAW
committee urges Kenya to “address harmful cultural and traditional customs and
practices, such as ... polygamy, more vigorously.”* Kenya must acknowledge
the harms posed by polygamy and either impose a complete ban or legislate to
protect women and children from the inevitable economic pitfalls of the practice.

Despite the added vulnerability to discrimination and inequality, women in po-
lygamous marriages enjoy little tonolegal protection orrecourse.** No law mandates
the consent of existing wives to a husband taking another wife.* Yet women in po-
lygamous marriages, who tend to live in rural areas and are poor, have little choice
but to acquiesce. If they leave, they leave with nothing. According to a widowed po-
lygamous woman: “The wives in polygamous rclatiomhips face so many problems
but because they’ve got no choice, they choose to remain in the relationships.”*
Inevitably, as Dr. Ocradd Penina Amolo explains, “[R |egardless of how good an ad-
ministratora husband ina polygamous home may be, there will always be a favoured

233.  Interview with rural Kenyan woman, in Meru, Kenya (Mar. 30, 2008).

234. Interview with Margarct Muthoni Muriuki, TIST client, in Mecru, Kenya (Mar. 31, 2008).
235. Id.

236. Id.

237.  CEDAW, Concluding Comments: Kenya, supra note 83, para. 22; see also Maputo Protocol, supra note
135 art. 3 (“Every woman shall have the right to dignity tilarer i 2 Vv being...™).

238, See, e.g., The Marriage Act, supra note 77: The Mohammedan Act, supra note 80; MWPA | supra note
8i.

23g.  See. e.g., The Marriage Act, supra note 77: The Mohammedan Act, supra note 8o; MWPA | cupna note
y
81.

240. Interview with Beatrice Nyokabi, Nanyuki Kenya, (March 30, 2008).
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person and a favoured wife and a favoured household and favoured children.”#

Women in polygamous marriages are thus not only denied their right to equal-
ity during a marriage and at its dissolution, they are denied the basic right to
enter marriage with the “full and free consent” of the parties involved. This right
is enshrined in CEDAW, article 16 (1): “States Parties shall . . . ensure, on a basis
of equality of men and women: (a) The same right to enter into marriage; (b) The
same right to freely choose a spouse and to enter into marriage only with their free
and full consent;” ICCPR, article 25(3): “No marriage shall be entered into with-
out the free and full consent of the intending spouses;” and ICESCR, article 10 (1):
“The States Parties to the present Covenant recognize that . . . Marriage must be
entered into with the free consent of the intending spouses.”

B. Kenia Must REGULATE PoLveamr 10 PRovECT Co-WIVES AND CHILDREN FroMm 13 FIARMS

Iflegal polygamy continues, Kenya’s legislature must enact laws to mitigate the
harms ofpolygamy by enforcing an cqu1tab]c arrangement for all wives mvo]vc.d In
reviewing its own stance on customary marriages and polygamy, the South African
Law Commission stated: “Although customary marriages should be recognized on
the basis of the constitutional right to culture, it is necessary to distinguish arcas
where human rights prevail.”4* Kenya must be committed to advocating a view of
women that tramccndq stereotypical gcndcr roles and advocates for equal rights.

The rcglstratl()n of all polycramom unions is necessary to protect the wife’s
or wives’ rights in marriage and in matrimonial property. The registration pro-
cess should be onc that allows for some scrious examination on the part of the
Chief as to whether the husband mects sufficient requirements, such as writ-
ten consent of cach prior wife and the future wife, and a property distribution
agrcement which outlines the matrimonial property interest that cach cxist-
ing and prospective wife can expect to enjoy during the course of the marriage
and upon its dissolution. Upon satisfactory review by the Chiefl, the consent
and property distribution agreement must be sent to a magistrate court in order
to receive judicial approval. The parties will only be called to court if there is
an issuc that the court deems inequitable to the parties involved in the matter.

The written spousal consent requirement is imperative to providing at least an
equitable status in marriage between a wife and her husband. During country-wide
consultation meetings held in 2007 by the Kenyan Law Reform Commission and
Mohammed Muigai Advocates, the majority of Kenyans interviewed felt that the
a husband should be required to obtain the consent of the first wife before taking
on a sccond wife.*s The written spousal consent also correlates with protecting the
dignity of all wives as respected persons in the union, whosc presence and property
cannot be alternatively ignored and misused for the benefit of her husband.

241, Telephone Tnterview with D Ogada Penima Amolo, Professor, University of Nanobi (Feb. 26,
2008).

242. South Afncan Law Commission, Harnonsaion of the Common Law and ihe Indigenons Law, Tosue Paper
3, (Customary Marages) 31 Ociober 1ggh

243 Kenya Law Reform Commission & Mohammed Mutgar Advocates. The Proceedings of the Provinceal
Puldic Convaltatioe Mectmgs on the Review and Avalisiy of the Mariiaoe Bidl 1995 The Marred Wamen Proporty
Bull. the Geneior Fyualiy Bill 2002 and the Femdy Protccion (Donastic Diolence) Bl 2002, av 58 (Junc 2003)

84 [Vol. 40



WOMENS LAND AND PROPERTY RIGHTS IN KENYA

VI. A UnirorM D1vorce Law WiLL CURB BIASED JupiciaL Di1ScRETION THAT
Has LEFT WOMEN BEREFT OF THEIR HOME AND POSSESSIONS AT DIVORCE

When Nzilani divorced her husband, the land which belonged to him and that
she was using for subsistence farming was immediately sold by him. She now lives
as a single parent, back in her place of birth and using her father’s land. Her broth-
ers eventually grabbed the portion of land she was using, claiming their wives
needed more land to cultivate. Nzilani feels bitter about her ex-husband who does
not take any responsibility for their children’s survival. She is very poor and she
and her children live from hand to mouth and they do not go to school.#

While married women may be able to count on their husband for a plot of
land to cultivate and a roof over their heads, once divorced, those assurances
are erased, leaving women with little but the clothes on their backs. A woman
whose marriage is governed by customary law receives no share of family prop-
erty, regardless of her contribution to its purchase or development. She is entitled
only to her “personal effects and gifts given to her during the marriage.” Some
communities do not allow a woman to take anything with her, including her per-
sonal belongings.”® Even when spouses resort to the courts, under the current
system governed by the 1882 Married Women’s Property Act, women lose their
homes, leave with very little, and must take care of their children, often without
any contribution from the father.*” The dispossession of women at divorce un-
dermines women’s rights to equality upon the dissolution of marriage, to an ad-
equate standard of living, housing, and most fundamentally, to their dignity.*+

For Kenya to comply with its constitutional, regional, and international obliga-
tions, it needs to enact a clear law on the division of matrimonial property and
streamline that law so that related proceedings may be joined and remedies are
within the reach of every Kenyan. While the Kenyan Constitution guarantees the
right to own property regardless of sex,*9 under current case law on division of
assets at divorce, wives lack legal claims to property if their names do not appear
on the title to the matrimonial home or land.* Even when wives contribute to or
pay in full for the matrimonial land or home, social stercotypes and cultural pres-
sure prevented them from jointly registering that property, rendering them vulner-

244. Sec Nzioki, supra note 24.

245. Janct Kabeberi-Macharia, Family Law and Gender in Kenya, in Int’l Rev. Comp. Pub. Pol’y 193, 204
(1992).

246. 1d. (“In the Luhyia and Kisii communities divorced women may take nothing with them. TTow-
ever, under Digo customary law a divorced woman is entitled to an equal share of the property
acquired during the marriage”).

247.  See Nzioki, supra note 24.
248, Sce mfra notes 266-272 and accompanying text.
24g9.  CoNsTITUTION, § 7501) (rev. ed. 2001) (1998) (Kenya).

250.  TTRW, DOURLE STANDARDS, supra note 6, at 1.
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able to loss of their homes at divorce.*” This insecurity is perpetuated by court
decisions that have restricted the scope of contribution to financial contribution
that can be substantiated by reccipts.®* By providing a comprehensive divorce law
which provides clear guidelines for the division of matrimonial property, and by
applying it in a streamlined manner in all related matrimonial causes Kenya would
allay the concerns of women and human rights bodies alike.

A. GaPs v DIvORCE Laws AND WIDE JupiciaL DISCRETION LEAVE WoMEN wi1H No1HinG 41
DivorcE, VioLa1inG THEIR RiGH15 10 EQuaLrty, HOUSING, AND AN ADEQUATE STANDARD OF
Lnme

In the abscnce of clear legislation on division of property at scparation or di-
vorce, Kenyan women rarely take away any share, much less, their equal share of
matrimonial property. More often, they are violently chased away and are only
able to take with them the clothes on their backs. The tradition of registering prop-
erty, including matrimonial property in the sole name of the husband becomes a
scrious obstacle when women scck to stake a claim in matrimonial property. Case-
law governs the distribution of property at divorce and women often face biased
judges who refuse to recognize wives’ immensc indirect contribution to the marital
houschold, including their ncarly sole performance of domestic chores, subsis-
tence agriculture, and childrearing.*» Driven from their matrimonial homes with
no compensation, divorced and separated women losc their housing and suffer a
severe drop in the standards of living for themselves and their children, for whom
they retain primary carctaking responsibilities.

(1) Women Must Often Leave Their Marriages With Nothing But The Clothes
On Their Backs

Many women are chased away from the home upon divorce and cannot take
anything with them or do not want to take anything for fear of reprisal. When
asked if women tended to go back to get property, Charity Mithega, a retired
schoolteacher in Meru, said, “If you go back, it is a beating. It is better to go
without beating. The woman is sent home without anything. Sometimes the
husband burns the woman’s things because he is mad and docs not want to
sce them anymore™ Of the divorcees interviewed, most had left the matrimo-
nial home with little to nothing, rendering them cssentially homeless or depen-
dent on the charity ol a relative.”> Joyce Wangui - a mother of two who was
chased from her home by her husband when she was unable to conceive more
children - had to leave cverything.®® Fearing that her in-laws or husband might

251 INTIRNATIONAL CFNTER FOR RustArCH oN Wours, To TTavn ann 1o 1ot n. WoueN’s PROPFRTY
AaxD INtERiTaNey Ricnrs ix T CoNtixt or HIV/AIDS 1x Sus-Satraraw Arrica 18 (2004).

252 See Echaria v Echara, Civil Appeal 75 of 2001, (2007) ¢ KLR (C.A KJ) (Kenya)
253- Seeeg. Echarta vo Echana. Civil Appeal 75 of 2001, |2007] e KLR.
234 Interview with Channy Mithega, Reuted Schoolteacher, in Meru: Kenya (Mar 30, 2008)

255 TWITRC & FIDA-Kenya, Fact-finding on Women's Phoperty, Land, and Inhauance Rightsan
Kenva (Mar-Apr 2008 {on filc with authon

256, Interview with Joyce Wangur., Divorced Woman. in Nanyuki, Kenya (Mar. j0. 2008).
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harm her if she stayed in the home or tried to reclaim her possessions, she
said, “I did not want to go with anything because I wanted to avoid conflict.”

Jane Wanjiru Magenda’s matrimonial home was sold, and after fifteen years
of marriage and caring for five children, she got nothing. Currently staying with
her elderly parents and struggling to care for her children while working as a
houschelp, she recalls that “even the house he had in the village, he sold it and
disappeared. I got nothing from the sale; that was our matrimonial home.”?7

After being chased away by her husband, Margaret Domiciano from Meru be-
came a squatter, living on a plot of land from which she can be evicted at any mo-
ment. She was the first wife of a polygamous man who squandered their property
which included a shop they built together and a 3 acre land plot, to acquuc ad-
ditional wives and to drmk. She was chased away aftu 21 years of marriage, and
having cared for 4 of her children and 5 from her husband’s other wives:

He used to come home very late, very drunk. He would throw me out, I'd spend
the night outside. T was thrown out with all my children. He brought children
from another marriage, five to be taken care of by me .. .. Tle had a Tot of wives.

. T was the first wife. He never told me, no consent, [just] brought the wives
from outside. [He used the property we acquired together to get other wives], he
destroyed our things.

Asked what she was able to take with her after the divorce, she replied “I was
given my personal cffects.”**

While many customs state that children belong to the father’s family, women
arc almost always the oncs to assume responsibility for them after a divorce.
In addition to being rendered homeless, women often have to provide for the
livelihood of their children absent any contribution from the father. After be-
ing kicked out of the matrimonial home, Joyce \/Vangui, who now lives with her
sister, was left to struggle to provide for her children. “Ie does not assist with
the children and I thC struggled to scec my son through Standard 4 and my
girl is in Form 1.”#% Back in hc1 parents’ h()mc Jance Wzm]lru Magenda was not
(mly deprived of any of the matrimonial property which she hclpcd acquirc and
improve, but also receives no help from the father of the children as she labours
to sce to their education.*®™ When asked what she would have wanted after her di-
vorce, Margaret Domiciano expressed a commonly-heard sentiment by divorced
women, many of whom are resigned to the fact that they have lost any access to
matrimonial property, by answering “[t]he money for educating the children. For
him to pay the fees for my daughter, nothing clse.”*®

(2) Dispossessing Divorced Women of Their Matrimonial Property Violates
Their Rights to Equality, Housing, an Adequatc Standard of Living, and Dignity

257 Interview with Jane Wanjiru Magenda, Divorced Woman, in Nanyuki, Kenya (Mar. 30, 2008).
258.  Interview with Margarct Domiciano, Divorced Squatter, in Mceru, Kenya (Mar. 31, 2008).

259.  Interview with Joyce Wangui. Divorced Woman, in Nanyuki, Kenya (Mar. 30, 2008).

260, Interview with Jane Wanjiru Magenda, Divorced Woman. in Nanyuki, Kenya (Mar. 30, 2008).

261, Interview with Margaret Domiciano, Divorcee Squatter, in Meru, Kenya (Mar. 31, 2008).
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Women’s rights to equality at the dissolution of marriage, housing, an ad-
equate standard of living, and dignity arc violated when laws or their ab-
sence result in women receiving little if any property at divorce, often ren-
dering them homeless and ultimately forcing them to relocate to “slums” or
engage in survival or transactional sex to support themselves and their children.

International human rights law mandates that men and woman shall have “the
same rights and responsibilities during marriage and at its dissolution,” including
“in respect of the ownership, acquisition, management, administration, enjoyment
and disposition of property.”** The CEDAW committee underscores that “any law
or custom that grants men a right to a greater share of property at the end of a mar-
riage . . . is discriminatory . . . .”** The Human Rights Committee, which oversees
the implementation of the ICCPR, noted that “to fulfill their obligations . . . State
parties must ensure that the matrimonial regime contains equal rights for both
spouses with regard to . . . ownership and administration of property,” and that “[s]
tate parties must also ensure equality in regard to the dissolution of marriage.”

Women’s rights to housing and an adequate standard of living are undermined
at divorce, when they lose access to their homes and hard-carned property, often
with nowhere to go for shelter. According to Elijah Odhiambo of Hakijami trust,
which works in the human scttlements around Nairobi, women-headed house-

holds make up the bulk of the slum dweller population:

In most arcas we're working, in terms of percentages, you find that a bigger per-
centage of heads of houscholds are women, so we have that in mind now is a real
1ssuc on the ground - most of them arc women-hcaded houscholds - we have no of-
ficial figurcs but looking at how population is distributed, men are few compared
to women.

Icexplained thatwomen “if they divorce and don’t have astable source of income
and don’t have a place to go back 1o immediatcly they stay here [in the slum] and sec
if they can start life again.™% As explained by the U.N. Special Rapportcur on Ad-
cquate Housing, the right to adequate housing is “the right of cvery woman, man,
youth and child to gain and sustain a sccure home and community in which to live
in peace and dignity.” The UN Rapportcur further stressed that “discriminatory
cultural and social norms in family or personal laws - including civil law . . . . have been
identified as significant determinants of women’s right to adequate housing, land and
inheritance. .. .77 The right to housing is explicitly protected by the ICESCR, arti-

262, See CEDAW, wupra note g, arts 16(0(cy, 16(0(h): TCCPR, wpna note 11g, art. 23(4).
263, Sec CEDAW, Genaal Recommendation No 21, vupra note 162, para 28.
264, TIRC, General Comment No. 28 vupra note 122, at paras 25, 26,

Eljah Odhiambao, Program Coordinator. Economic & Soaal Rights Centre, ITakjamn Trust, in
Nairobi, Kenya tApr. 1. 2008}

266 Report of the Sperial Rupportowr on Adequate Hoismg 200 4 surpa note 191 para 10

267 ld.atpara 37
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cle 1rand the Maputo Protocol to the African Charter, yet to be ratified by Kenya.**®

The right to human dignity and to be free from degrading treatment suffers
when the law ignores women’s contribution to a marriage during which they toiled
to improve the home, performed domestic chores, worked in the field, and raised
the children. Article 74(1) of the Constitution asserts the right to dignity by prohib-
iting any “degrading punishmentor . . . treatment.” Article 7 of the ICCPR echoes
the language of Article 74 (1) of the Constitution on freedom from “degrading treat-
ment or punishment.”* While both do not explicitly mention dignity, the Human
Rights Committee, which oversees the implementation of the ICCPR, held that
“[tJhe aim of the provisions of article 7 . . . is to protect both the dignity and the
physical and mental integrity of the individual.”* Article 5 of the African Charter
explains that “[e]very individual shall have the right to the respect of the dignity
inherent in a human being . . . .” The preamble to the Convention Against Torture
provides that “the equal and inalienable rights of all members of the human fam-
ily ... derive from the inherent dignity of the human person . ... CEDAW has
also emphasized the importance of the basic right to dignity: “[A]Jll human beings
are born free and equal in dignity and rights . . . .”** Women’s dignity is at stake
when the law fails to protect women from persistent, discriminatory practices that
entrench their economic and social disempowerment.

B. New, Crear Laws ox Euar Division oF Ma1rIMONIAL PROPERTY A1 DIVORCE ARE CRITICAL

The Kenyan Government has acknowledged that “the law on matrimonial prop-
erty currently in operation in Kenya is extremely antiquated as it is 1gth Century
British law resulting in several lacunac in this area,” but has yet to pass a new law
that would account for the rights of women.*s Following its review of Kenya, the
CEDAW Committee expressed its concern over “discriminatory provisions that
persistin laws governing marriage and family relations,” and urged the government
“to complete its law reform in the area of marriage and family relations in order to
bring its legislative framework into compliance with . . . the Convention . .. .77

Because no law in Kenya explicitly addresses division of property at divorce,

268. TCESCR, supra note 11g, art. 11(1) (“The States Parties to the present Covenant recognize the right
of everyone to an adequate standard of living for himself and his family, including ... housing”);
Maputo Protocol, supra note 135, art. 16 (“Women shall have the right to equal access to housing
and to acceptable living conditions in a healthy environment. To ensure this right. . ..7).

269. ICCPR. supra note 119, art. 7 (“No one shall be subjected to torture or to crucl, inhuman or de-
grading trcatment or punishment.”).

270.  TTuman Rights Committee, General Comment No. 20, Replaces general comment 7 concerning prohibition of
torture and cruel treatment or punisinent (Art. 7) (44" Sess., 1992), para. 2, U.N. Doc. HRI/GEN/1/

Rev.6 at 151 (2003), available at hitp://wwwa.ohchr.org/english/bodies/hre/comments.hum.

271. Convention against Torturc and Other Crucl, Inhuman or Degrading Treatment or Punishment.
G.A.res. 39/46. 39 UN. GAOR Supp. (No. 1) at 197, UN. Doc. A/39/51 (1984), entered into force
June 26, 1987, acceded to by Kenva, Feb. 21, 1997, available at http://wwwa.ohchrorg/enghish/law/cat.
him [hereinafier CATY.

272.  CEDAW, supra note ng, at Prcamble.

273- See Kenya's ]L)//H"?'/ to the CEDAW Commit,

fce, supra note 7, para. 173.

274.  CEDAW Commitice, Concluding Comments: Kenya., supra vote 83, at paras 43-44.
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Kenya must craft specific laws to guide judges in making those determinations,
climinating decisions that disadvantage women and often render them homeless
and penniless.

The law must:

1) provide clear presumption of cqual division of matrimonial property at di-
vorce, regardless of any contribution calculation, i.c., granting cach spouse half of
the property or of procceds from its sale; and

2) combine all divorce-related proceedings for all marriages into the same lower-
level court, ensuring equality under the law, and reducing duplicative concurrent
proceedings and their related legal expenses.

(1) Presumption Of Equality Of Spouses At Divorce Must Guide Law On
Division Of Matrimonial Property

By legislating on division of matrimonial property, Kenya will ensure women
and children are not harmed at the breakdown of a marriage. The laws on divorce
and matrimonial property must feature an equal division of property, regardless of
whether contribution to the property or the marriage was direct or financial.

Necarly every lawyer and judge - from all levels of Kenyan courts - interviewed
for this report, expressed their frustration concerning the lack of legislation on
division of property at divorce and the harm to women from a 2007 Court of Ap-
pcal decision, Echaria, which rejected an equal division of matrimonial property,
regardless of contribution.?” The Honourable Lady Justice Joyce Aluoch was ada-
mant in pointing out that “very few African women ... will make financial contri-
butions, very few. We should always be talking about the woman in the rural arca;
where would she get the money to contribute to the property? Her money gocs
to feed the children. That is her contribution.” The meaning of contribution
as monetary is inconsistent with international legal instruments. Paul Ndungu, a
prominent Kenyan lawyer who chaired the National Commission on Tllegal and
Irregular Allocation of Public Land, shares Lady Justice Aluoch’s sentiments. “In
my view it is very difficult to start analyzing who contributed more and who didn’t.
Onc party may not have produced a shilling, but the fact that that party was there
with you and supported you all along and supported your decisions, that is worth
a fair amount.” Millic Odhiambo Mabona, a member of Parliament, echoed the
comments of Justice Aluoch and Ndungu: “A lot of our women don’t work. They
arc not in formal employment, so we should take into account other non-monctary
contributions that the women bring into marriage: taking carc of the houschold,
bearing children. That should be considered as non-monctary contribution.™*#

Equal division of matrimonial property conforms to Kenya’s emerging legal and

IWTIRC & FIDA-Kenya, Fact-inding on Women’s Property, Land, and Tnhentance Righis in
Kenya (Mar-Apr. 2008} (on file with authon
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policy posmon Prior to the problematic Echaria decision, Kenyan court decisions
have held that property acquired during marriage was owned Lquall) by the spous-
es and that domestic duties amount to contribution to the matr imonial property.*7
The government of Kenya boasted to the CEDAW committee in its report that pre-
dates the Echaria decision, that “All property acquired during the marriage period
is considered matrimonial property and therefore each spouse has an equal share
in the same.”*® The government cited a 2005 High Court decision, in which “Lady
Justice Mary Angawa, declared that: ‘A marriage is an institution of trust. The wife
does not go about daily to record what she has done to contribute to the marriage.”™™

The equal division of property and the inclusion of indirect contribution are both
firmly established in international human rights treaties, including those ratified by
Kenya. Equal rights for men and women “during marriage and at its dissolution”
are anchored in key human rights treaties, including in article 23(4) of ICCPR and
article 16(1) (h) of CEDAW. The Human Rights Committee, which oversees the im-
plementation of the ICCPR, noted that “to fulfill their obligations . . . States parties
must ensure that the matrimonial regime contains equal rights and obligations for
both spouses with regard to . .. ownership and administration ofpropcrty, and that

[thdtc parties must also ensure equality in regard to the dissolution of marriage .

7282 Ty its General Recommendation aron E qua]xty in Marriage and Family Rcla-
tlons, the CEDAW committee emphasize that “any law or custom that grants men a
right to a greater share of property at the end of a marriage . . . is discriminatory.”

In addition, countries in Africa and across the world, ranging from South
Africa, Ethiopia, Canada, Scotland, to the United States,* mandate equal
division of assets at divorce or separation, cither by law or by having a de-
fault matrimonial property regime of in-community of property, under which
spouses hold equal share to, at a minimum, property acquired during the mar-

279.  Kenya’s Report to the CEDAW Commitice, supra notc 7, at para 183.
280. Id. at para. 173

281 Jd.at para 183.

282. HRC, General Comment No. 28, supra note 122, at paras. 23, 26.
283.  See CEDAW, General Recommendation No. 21, supra note 162, at 1.

284. The Uniform Marital Property Act, a modcl law proposed by US family law experts and adopted
by the National Conference of Commissioners of Uniform State Laws, likewisc aims to “create
a property system that would honor the contributions made by both marriage partners to the
property acquired during their marriage.” Unif. Marital Prop. Act Prefatory Note, gA U.L.A.
97 (1987), reprinted in o7 Hous. L. Rev. 601, 603 (1984) cited in Kathy T. Graham, The Uniform Marital
Property Act: A Solution For Common Law Property Systems? 48 S.D. L. REV. 455 (2003). The Act provides
that “all property of spouscs is marital property except that which is classified otherwise by this
Act.” 1d. scc. 4(a). At least cight U.S. states, including Arizona, California, Idaho, Louisiana,
Nevada, New Mexico, Texas and Washington follow a community property marital property
law - a straight 50/50 division of property. Whercas other states balance a division based on
indirect and dircct contribution. Sce c.g.. Alaskan courts pursuant to its statute on marital and
domestic relations, follow a presumption favoring equal division of property (*In the absence of
findings to warrant an uncqual division, an cqual division of the marital estate is presumptively
the most equitable. Miles v. Miles, 816 P.ad 129 (Alaska 1991). An equal division of marital property
is presumptively just. Berry o Berrv, 978 Poad g3 (Alaska 1999).™) Ala. Stat. sec. 275.24.160 (2008)

(annotations).
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riage.”™ South Africa’s Matrimonial Property Act of 1984 and the Recognition
of Customary Marriages Act, both recognize that the default property regimes
for all marriages 1s “in community of property and of profit and loss,” which
allocates spouses an equal share of the joint estate.”® Ethiopia’s revised Fam-
ily Code states that “common property shall be divided cqually between the
spouses” and the “legal presumption” is that “all property shall be deemed to be
common property even if registered in the name of one of the spouses . . . .70

Moreover, a bright-line rule for 50-50 division would eliminate reliance of judg-
es on sexist notions from seeping into judgments about property ownership and
contribution. This also addresses the current judicial inefficiency of having to en-
gage in facts-heavy determinations for cach divorce of who contributed how much
to the matrimonial property, including the very home in which the spouses lived
and raised their children. As explained by one male farmer near Nayuki: “Even if
I was paying money for the land, she was paying for my shoes . . .. Even if I was
paying for the land, she was paying for the food I was eating.”*® A law requiring
a 50-50 share would increase judicial efficiency and would fairly account for each
party’s contribution. Moreover, interviewees perceived such a division of property
as a way to discourage high rates of divorce and marriage to multiple wives. One
chief interviewed in the Meru arca was concerned that the majority of divorces in
his area were filed by men, leaving women with little choice. A rural male farmer in
nearby Nanyuki advocated for the fairness of equal division of property by relating
his own experience:

Somec time back, my own dad was about to separate [rom my mama. If my mom
)

had separated [rom my dad and she was sent back o her own people and she went

back with nothing, it would not be fair. Also, by having a law that supulates that

the property should be shared equally, this onc will discourage the tendency of

men thinking that they can go about marrying and divorcing.**

The presumption of equal shares of property also provides a means to combat
the deep-rooted notions of a wile as property of the husband, and therefore un-
ablc to hold property hersell. Kenyan lawyers have noted that even when a woman
works the land, the moncy from the harvest belongs to the husband primarily duc
to cultural notions of the wife as submissive and lacking ownership interest in
property.** Law Professor Githu Muigai stressed that culwre is the greatest im-
pediment to women’s rights because, despite existing statutes, judges might rule

28

4

5 Sece.g.. Manal Property Act of New Brunswick, R.S.N.B., ch M1 (1980), Uganda Law Relorm
Commission, A Study report on the Reform of the Law of Domestic Relavons wo1 (2000); Legal
Assistance Centre, Proposals for Divorce Law Reform in Namibra (2000)

286, South African Matrimomal Properny Act. (88 of 1984) « 2-10; The Recogniuon of Customary
Martiages Act. (No 120 ol 1998y & 7

287, Revised Family Code, art go, 63 (2000). (Eth )
288 TInterview with Joshua Kimnya, in Ma, Kenva (Mar. 30, 2008)
289 Intaview with Tesac Nndumiaoin Nanvuks, Kenva (March 29, 2008).

290, Inmaview with Vicoria Ochanda, Kenyan Lawyer and Liw and Advocacy for Women i Aftica
Fellow. Georgetown University, n Wadhinglon, DC, USA (Feb 21, 2008)
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according to culture which traditionally views women as inferior to men.* This
concern was echoed by FIDA Kenya lawyers who pointed out that most judges in
Kenya are men and often their decisions bear the mark of their mentality.»s*

(2) One Court Handling All Divorce Related Matters Will Increase Judicial
Efficiency, Reduce Legal Costs And Ensure Equality Under The Law

The current fragmented system of multiple proceedings related to divorce vio-
late the rights of Kenyans to access legal services® and to an effective remedy.»
Currently, proceedings for the division of matrimonial property must be filed in
the High Court and are separate from the divorce proceeding which are filed with
the Magistrate court. “Divorce cases are so . . . complicated,” says advocate Gil-
bert O. Ombachi. “We have to file the divorce matter, we file a matrimonial causes
matter, and the issue of children matter. There are three matters pending.” At
cach stage, the person must recall or relive the sad circumstances that brought
her before the court in the first place, leading to needless re-traumatization. In
addition, with multiple cases, a petitioner may be forced to travel great distances
to the different courts and spend large sums on attorney and court fees. Evelyne
Opondo, Senior Counsel at FIDA - Kenya, who along with her collcagues has
provided legal services for countless women, explained that the current process
“Is time consuming, expensive, and complicated for women, and there is the
emotional trauma.”" A widower interviewed in rural Nanyuki pointed out that
the fees for retaining a lawyer to access the justice system in Kenya were “exor-
bitantly high and beyond the reach of a common man,” much less of a rural
woman who would be unable to commute to the city court or to retain a law-
yer. A UNAIDS Kenya study found that “court procedures for filing motions,
summons and suits are expensive, time-consuming and confusing, even to advo-
cates, resulting in cases being dismissed on technicalities ... and long delays.”»"

Kenya needs to enact a law that will funnel all divorce and related proceed-
ings, such as division of property, through the Magistrate courts. Combining
all divorce related matters into one proceeding at the same court will reduce the
number of proceedings one has to attend and coincidently, the cost of legal and
court fees. Unlike High Courts based in central towns, Magistrate courts are
more numerous and geographically accessible. Kenya’s neighbours - like many
other countries- have combined divorce proceedings into one court. Tanzania’s
Marriage Act, in addition to governing divorce also provides for the division of

291 Telephone interview with Githu Muigai, Attorney and Professor of Law, Washington, DC, USA
(Feb. 25, 2008).

2g2.  Interview with Maria Goretti, FIDA Advocate, in Nairobi, Kenya (Apr. 1, 2008).

293.  Maputo Protocol, supra note 135, art. 8.

294.  See CEDAW, supra note nig, art. 2(c); sec also ICCPR, supra note n1g, art. 2(3).

295.  Interview with Gilbert O. Ombachi, Advocate. in Nanyuki. Kenya (Mar. 29, 2008).

296. Telephone Conference with Evelyne Opondo. Semor Counscl, FIDA-Kenya, (Apr. 24, 2008).
297 Interview with Johnson Kimani Mwangi, Widower, in Nanyuki, Kenya (Mar. 2g. 2008).

298, UN Turvr Grour oN HIV AN ATDS, PROPERTY AND INTERITANCE RIGHTS, supra note 5. at 23.
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matrimonial property and payment of maintenance.*® In Zimbabwe, the courts
that handle dissolution of marriage can also issue orders for maintenance.®

The same Magistrate courts should be empowered to hear cases brought
by individuals married under any of the recognized forms of marriage in Ke-
nya - those concluded under civil, customary, or religious law. Such access to
legal protection at divorce conforms with the right to equality under the laws
and the rights to equality at dissolution of marriage.** Following its review of
Kenya’s compliance with CEDAW in 2007, the CEDAW Committee urged
the government “to harmonize civil, religious and customary law with article
16 of the Convention and to complete its law reform in the area of marriage
and family relations in order to bring its legislative framework into compli-
ance with articles 15 and 16 of the Convention, within a specific time frame.”

The harmonization of laws on marriage and divorce does not curtail the
right to celebrate one’s culture or religion. Kenya itself has laws that uni-
formly apply to all groups and are compliant for the most part with inter-
national law, like the 2001 Children’s Act. The woefully inadequate Mar-
ried Women’s Property Act of 1882 is used routinely to resolve division of
matrimonial property disputes in civil as well as customary marriages.st

Countries throughout the world have applied uniform laws to their diverse reli-
gious and cultural constituents. For example, majority Muslim countries, like Tur-
key and Tunisia, and European countries with significant Muslim communities,
like the United Kingdom and France, apply sccular laws regardless of religious
afhliation.®s Ethiopia’s laws regarding the dissolution of marriage are the same re-
gardless of the type of marriage.® Thus, civil, customary and religious marriages
go through the same process to be dissolved. In South Africa, the Divorce Act
regulates all divorces. 7

299. The Mattiage Act, supra note 77, § 107(3)
300. The Matrimonial Causes Act, npra note 82, (11 5713, § NO 2(1)

got.  Sce CEDAW, supra note ng, Article 15: ICCPR, supra note ng, Arucle 3: TCESCR, supia note ng,
Arucle 3: Afncan Charter, wma note ng, Arucle 3: Maputo Prowocol, supra note 133, Article 6. All
guarantce that women and men arc equal before the Taw, entided to the equal enjoyment of all
fundamental nghts and ficedoms

ou. Seceg, ICCPR, supra note 11q. art 23{4), e alio CEDAW, supra note g, art. 16(1)(h)
3 £ 9 34 9 (n)
303.  CEDAW Commutee, Condludmg Comments. Kenwya, supra note 83, para. 44.

304  Sec eg Beatrice Bonateri Nyabuto v Eldad Kanyanya Wapenyi (2006) ¢KLR (J1.C Kenya)
(couples married under Kisa customary law relied on the Marned Women's Property Act to
distribute 1n cqual shaies the procecds fiom a sale of tand acquired by the couple’s ot dfTortes.

305 Ser Joan Wallach Scot Talid Polues. 54 Crivoxicr o1 Thamr Entoe. Bro (2004}, acalablc ar
http //chromidde com/fiee/vg4/13/13bo100r htm {discosang the French Taw hannimg any con-
spreuous rehigious signs).
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VII. LACK OF SECURE LAND AND PROPERTY RIGHTS INCREASES
WOMEN’S VULNERABILITY TO DOMESTIC VIOLENCE AND HIV
TRANSMISSION

Women'’s lack of access to, control, and ownership over property and land, or the
harvest and crops they grow on family land, render them vulnerable to domestic vio-
lence and greater risk of contracting HIV. Husbands force wives to relinquish their
property,® and wives feel that they must remain in abusive marriages because they
will have no property and arce thus dependent on their husbands.* Such depen-
dence also prevents them from negotiating safe sex practices.’ Women in polyga-
mous marriages are particularly vulnerable and have no power in refusing the mar-
riage of additional wives or having sexual relations with their husbands who have
legally married multiple sexual partners.s” Women may also engage in prostitution
or be forced to move to the slums because they do not own property and may be
dispossessed of or evicted from their homes by their husbands or relatives. These
practices violate women’s rights to health, life, dignity, and security of the person.

When men control matrimonial property, women face increased risk of do-
mestic violence.s According to the Rev. Dr. Mrs. Judy Mbugua, the head of
the Pan-African Christian Women Alliance (PACWA), many cases of domes-
tic violence are tied to property, and women who do not surrender their sala-
ries to their husbands are beaten.3 For example, one woman working in a top
position in the government refused to give her entire salary to her husband
and even arranged with the bank to conceal her earnings;3 when the husband
learned of this, “the woman was beaten and divorced.” Frederick Ochieng of
UNIFEM confirmed that violence and divorce will result “when a man realizes
that a woman owns property clsewhere and he was not informed.”?® Gilbert O.
Ombachi, an advocate who has handled several matrimonial property cases,
stated that a woman may cven “be shot dead” because of a property dispute.37

Often women stay in violent marriages because they do not own property; often

308.  See Interview with Judy Mbugua, head of the Pan-African Christian Women Alliance and Team
Leader for Kenya, Association of Evangclicals in Africa, in Nairobi, Kenya (Apr. 4, 2008).

309. Interview with Gitobu Imanyara, Member of Parliament, in Nairobi, Kenya (Apr. 3, 2008).

g10.  Interview with Annic Mumi Muchiri, Kenya AIDS NGO Consortium (KANCO) in Nairobi,
Kenya (Apr. 1, 2008).

I See Kenvya, Responses to CEDA W, supra note 150, para. 15.

12, See Interview with Judy Mbugua, head of PACWA and Team Leader for Kenya, Association of
Evangclicals in Africa, in Nairobi, Kenya (Apr. 4, 2008).

313.  Id.

314.  Id; secalso Interview with Gilbert O. Ombachi, advocate, in Nanyuki, Kenya (Mar. 2g, 2008) (“1f
there is a lot of property, the next thing may be a lot of violence.™).

5. Interview with Judy Mbucua, hcad of PACWA and Team Leader for Kenya, Association of
9] / o] /
Fvaneclicals in Africa, in Nairobi, Kenya (Apr. 4. 2008); see also Interview with Gilbert O. Om-
5 ya (Apr. 4
bachi. advocate. in Nanyuki, Kenyva (Mar. 29, 2008) (“If there is a lot of property, the next thing
J J 9 X prog e 5

may be a lot of violence.”).
316, Interview with Frederick Ochieng, UNTFEM in Nairobi, Kenya (Apr. 4, 2008).

317.  Interview with Gilbert O. Ombachi, advocate, in Nanyuki, Kenya (Mar. 29, 2008)
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because they are excluded from ownership by custom, or they depend on their
husbands for housing and sustenance. If they leave they may take nothing and
they and their children may have nowhere to go. Gitobu Imanyara, a Member
of Parliament, explained that women are “enslave[d]” in marriages “because they
have nowhere else to go to.”® Hilda Nguyai, a FIDA client services officer, men-
tioned a woman who stayed with her husband, a former Member of Parliament,
because she feared losing her property, even though their son is now in a mental
institution as a result of seeing violence in the home." Women in the Maasai com-
munity, for example, must remain in abusive marriages because they do not own
any matrimonial property and cannot return to their parents’ property.® Accord-
ing to Lanoi Parmuat, a Maasai community activist, “[W Jife battering is the order
of the day.” Elderly Maasai women tell brides on the night before they marry that
they cannot leave if their spouses are abusive: “The very night before you go, . ..
the clder women come in and tell you. They use a proverb: Whatever pain the situ-
ation will bring there is no going back. . .. There is no going back.”* Ms. Parmuat
recalled the experience of a 12-ycar-old girl in the Kajiado District forced to be-
come the second wife of a 42-ycar-old man, who abused her so badly when she was
pregnant that her fetus died, her uterus had to be removed, and she nearly died:

Her husband beat her near death. This little girl was hospitalized for six months
and lost conscious and cverything. She had stayed with the husband for three
months and had alrcady conccived. The worst which happenced was she miscarried
and the placenta refused to come out, so it rotted inside her. The doctors didn'’t
realize it for six months. When they realized . . . the placenra was rotred inside
her, they had o remove the uterus. . . The man is suill at large. ... Tohimitisa
heroic act because the woman is not supposed to defeat you. And when we asked
the father, “You let your child be beaten and you don’t feel it?” TTe answered, “No,
... I the man decided she needs o be disciplined it is because she is notorious.”
... [EJven when you run to your parents they arc the oncs returning you back. . .
. She is still feeling the pains and the beatings. The marks that she is bearing arc
bad becausce he used some corrosive [substances] on her 3

If the girl or her mother had any financial means or access to resources, the girl
may have never been turned over to marry at such a tender age and have had to
endure the abusce of her husband.

Women's lack of property rights and conscquent dependence on men also pre-
vent them from negotiating safc sex, increasing their chances of cxposurc to HIV/
AIDS. In a study on violence against women and girls in Kenya, the UN Theme
Group on IV and AIDS found that women yicld to demands “for unprotected
sex, despite the danger, as they olten have nowhere to go, limited financial op-
tions (a Kenyan woman’s average carnings is less then half of that of a man), lim-

318, Interview with Guobu Tmanyata, Member of Parliamentoin Naitobi, Kenya (Apr 3, 2008)
319- Intenicw with TTilda Nguyar, FIDA chent services officer, in Narrobi, Kenya (Apr. 1. 2008:

320 See Intermviiew with Lanor Parmuat. FGM Project Leader. Free Pentecostal Fellowship in Kenva,
m Nawobr. Kenya {Apr. 3. 2008)

qar I,

322 Id.
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Muchiri, of the Kenya AIDS NGO Consortium (KANCO), a network of over
850 organizations working on HIV/AIDS issues in Kenya, ™ women who do not
have property rights are likely to remain in marriages that render them vulnerable
to HIV/AIDS: “Women would continue staying in marriages when they were be-
ing abused because they had no way of leaving. They were vulnerable.”s* Women
in such economically disempowered conditions cannot negotiate for safe sex.3¢
Women who do not own their own property or who were evicted by family from
their homes, often must engage in practices like transactional or survival sex that
expose them to HIV/AIDS. According to Mr. Ochieng of UNIFEM, even wom-
en who regularly use matrimonial land but cannot make any economic decisions
about the produce from the land may have to engage in sex work for an income:

In many cases where a woman has . .. used land . . . you will find that she cannot
make a decision on . . . the produce that are coming from that land. She cannot
sell the maize. She cannot scll the milk that is coming from the cow being grazed
there. So what options do they have? The only option they have is to go and cn-
gage in sexual practices which make them vulnerable to contracting TIV/AIDS.
And this is common cverywhere . ... [T]f women can own property, and owning
property means that they arc cconomically stable, means that they have a source of

livelihood, they wouldn’t be vulnerable to HTV/AIDS.5

Women forced to engage in transactional, survival sex because they do not own
property and often must live in the slums (or human settlements), where HIV/
AIDS is morc prevalent.s*® Women who dwell there often have no other means of
survival but to engage in sexual acts for food and basic nccessities for themselves
and their children. Ruben Mwenda Murugo, a Land Policy Coordinator in the
Ministry of Lands, explained that many times, women who have divorced, arc
chascd away, or otherwise displaced from their homes are forced into prostitution
in the slums because they own nothing:

[T]hey have to do something and most of the time you will find them in slums.
Actually it is onc of the contributing factors o the growth of slums. And when
they arc in these slums they have to make a livelihood and . . . they use all means
possible . . . [including prostitution] so that they can take care of their families.?

2
[~
w

UN Theme Group on TV and AIDS, Violence Against Women and Girls in the Eva of HIV and AIDS:
A Situation and Response Analvsis in Kenya. at 12 (2000), avaiable at http://data.unaids.org/pub/Re-
porL/Q006/'2006o630_G(J\r\"A_.RF_Violcnccﬂ\A"omcn_Girls_Kcnya_cn.pd( [hereinafter UN
Theme Group on 1TV and AIDS, Violence Against Women].

324. KANCO - Kenya Al DS NGOs Consortium, http://www.kanco.org/about.php (last visited May

3, 2008).

325.  Interview with Annie Mumi Muchiri, Intern, KANCO in Nairobi, Kenya (Apr. 1, 2008).

of.  Id.

327.  Interview with Frederick Ochieng, UNTFEM, in Nairobi, Kenya (Apr. 4, 2008).

328.  Interview with Ruben Mwenda Murugo, Land Policy Coordinator, Ministry of Lands, in Nai-

robi, Kcny.’l (Apr. 2, 2008).
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Mr. Ochieng of UNIFEM recalled the experiences of two women who did not
have property rights and were relegated to sex work in the slums during the
recent post-clection violence:

[W]c have two cases where 2 woman went back home, . . . and the relatives there
refused to let her back, and her and the daughters decided 10 go and start doing
the sex business in . . . the next town center. And 'm very surc that their knowl-
edge of ITTV/ATIDS might not have been so high that they would have understood
what sort of impact that would be. Bur thar is Jjust to tell you that women who
do not have property or whosc access to land or whose usage of thosc lands arc
restricted become very vulnerable to HIV/AIDS e

Women in polygamous marriages face increased health risks and report high-
er rates of domestic violence than women in monogamous unions.s Polygamy
also exacerbates the spread of HIV/AIDS because husbands have sexual rela-
tions with multiple partners who are all bound by custom to provide unprotect-
ed, conjugal encounters. Women in polygamous marriages have a higher rate of
HIV infection (11.4 percent) compared to women in non-polygynous unions (7.2
percent), and to the overall rate of HIV-positive adults in Kenya (6.7 percent).3#

Because many Kenyan women suffer both physical and psychological injuries,
sometimes fatal, from domestic violence and HIV/AIDS, their rights to life and
health are violated. The National Survey on Violence against Women found that
60.9 percent of adult women reported one or more ¢pisodes of physical abuse, and
40.6 percent reported sexual abuse.33 Morcover, HIV/AIDS, which is also closely
linked with domestic violence, has compromised and taken the lives of inany more
women. In 2005, a total of 140,000 Kenyans died from AIDS. 5 Women in Kenya,
especially younger women, carry the brunt of the epidemic. According to 2003 sta-
tistics, “HIV prevalence is nearly g percent in women age 15 to 49 and under 5 per-
cent among nien 15 to 54.73% A 2006 UNAIDS study revealed even starker gender
disparitics: HIV prevalence in Kenya among women ages 15 (o 49 is 8.7 percent,
almost double the prevalence rate for men in the same age range (4.5 percent) .
The HIV prevalence among women ages 20-24 is g percent, over four times the
rate of men in the same age range (2 percent). Such disproportionately high preva-
lence rates indicate that Kenya is not protecting women’s rights to health and life.

Multinational studies conducted by the United Nations and the World Health
Organization have shown that HIV positive women are more likely to have expe-
ricnced violence, including domestic violence and marital rape, and that women
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331.  Kenya, Responses to CEDAW, supra note 150, para. 15.
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subject to violence, are at a higher risk for contracting the disease.33 Sexual vio-
lence increases the risk of HIV transmission because of the “degree of trauma, vag-
inal lacerations, and abrasions that occur when force is used.”s® Violence within
marriage can also spread the AIDS virus because a woman’s fear of violence may
keep her from being tested or disclosing her status, and may keep her from secking
treatment to reduce the chance of mother-to-child transmission if she 1s pregnant.s

When law and custom deprive women of economic resources, they are denied
their basic rights to life, health, and the security of the person and are at greater
risk of domestic violence and HIV/AIDS. These rights are guaranteed under the
Kenyan Constitution and international human rights treaties to which Kenya is
a party. Section 70(a) of the Constitution mandates that every person has a right
to “life, liberty, security of the person and the protection of the law.”s The right
to life is universally upheld with no exception or derogation permitted.s* It is en-
shrined under Article 6(1) of the ICCPR, and Article 4 of the African Charter.5*
The right to security of the person is guaranteed under Article 6 of the African
Charter and Article g of the ICCPR. The right to health is invoked under Ar-
ticle 16 of the African Charter, Article 12 of CEDAW, and Article 12 of the I1C-
ESCR, and the right to physical integrity under Article 4 of the African Charter.

To guarantee the basic rights of health and life under Kenya’s international law
commitments, and to prevent the harms to women from domestic violence and the
spread of HIV/AIDS, Kenya must enact laws ensuring that women have equal
rights to property and land, including during marriage and at divorce. Article 12
of the ICESCR provides for “the right of everyone to the enjoyment of the high-
est attainable standard of physical and mental health” and commits states to take
the necessary steps to prevent and control epidemic diseases.’s The African Char-
ter includes a similar right to health, and the Maputo Protocol, yet to be ratified
by Kenya, commits states to guarantee “the right of health of women, including

337.  The Scerctary General, In-depth study on all forms of violence against women, para. 160, delivered to the
General Assembly, UN. Doc. A/61/122/Add.1 (July 6, 2000), available at http://www.un.org/wom-
enwatch/daw/vaw/violencecagainstwomenstudydoc.pdf [hereinafter Secretary-General’s study|;
Tirre Grosar, COALITION ON WOMEN AND ATDS, INTIMATE PARTNER VIOUENCE AND TTIV/ATDS
1007 (2004) | hereinafter INTIMATE PARTNFR VIOLENCE] (noting that “[s]tudies from Rwanda, Tan-
zania, and South Africa show up to three fold increases in risk of HIV among women who have
experienced violence compared to those who have not.”).

8. INTIMATE PARTNER VIOLENCE, supra note 337, at 1008.
39. Scerctary-General’s study, supra note 337, para. 160.
340.  ConstrTuTion, § 70(a) (rev. ed. 1998) (2001) (Kenya).

241, See ICCPR, supra note 119, art. 4(2). (“No derogation from articles 6,7, 8 (paragraphs Tand 2), 11,
15, 16 and 18 may be made under this provision.”).

342. ICCPR, supra note 1ig, art. 6(1) (“Every human being has the inherent right to life”); African
Charter, supra note 119, art. 4 (“Every human being shall be entitled to respect for his lif¢”); Ma-
puto Protocol, supra note 135, art. 4(1) (“Every woman shall be entitled to respecet for her Tife”).

ICESCR, supra note n1g, art. 12(2) (“The steps o be taken by the States Parties to the present

Covenant 1o achieve the full realization of this right shall include those necessary for: ... (¢) The
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9,

sexual and reproductive health.”# This includes the right “to be protected against
sexually transmitted infections, including HIV/AIDS.” The CEDAW committee
considers violence against women, including domestic violence, a form of sex dis-
crimination and a serious threat to the health and lives of women. The CEDAW
Committee requires that States pay special attention to marital rape as a form of
violence committed against a woman in her home: “[A]rticles 2, 5, 11, 12, and 16 of
the Convention require the States parties to act to protect women against violence
of any kind occurring within the family . .. .”#5

VITI. TO STEM WOMEN’S POVERTY AND MARGINALIZATION, KE-
NYAMUST LIMIT THE APPLICATION OF SEX-DISCRIMINATORY
CUSTOMARY LAWS

Customary law on property rights discriminates against women by denying
them equal rights to own, access, and control land and other property. As a re-
sult, the application of customary law robs women of their dignity, often renders
them homcless and destitute, and cxposes them to grcater vulnerability to do-
mestic violence and HIV/AIDS. Customary law violates women’s fundamental
human rights to cquality, dignity, and an adcquate standard of living by failing to
recognize their rights to land and property. To comply with international law and
rcgional trends recognizing these rights, Kenya must pass legislation to limit the
application of customary law when it discriminates against women.

AL ArrLica110x OF DISCRIMINTORY CUSTOMARY Law Viorares WoMen’s Basic Humar Riciis

While respect for customs and traditions can be a beneficial aspect of com-
munity life, it can also harm the interests of women when applied in a discrimi-
natory manncr. Specific aspects ol customary law deny women’s rights to land.
As encapsulated by a Programme Officer for the Kenyan Centre for Law & Re-
scarch International (CLARION), which oversces a gender rights program in
over 24 districts,? “[cJustomary law is strictly patrilincal. The idea is that land
vests in men. The whole idea of customary law in Kenya favours men at the cx-
pense of women.” " In most communities, “women have no right to own any
property. They arc owned by their husbands.”#* A magistrate in Nairobi de-
scribed the harm{ul impact of customary law on Kenyan women: “When it comes
to ownership ol property, customary law really affects women negatively.” 19

344.  African Charter, mpa note ng, art. 16 (“Every indwidual shall have the right to enjoy the best
attamable state of physical and mental health ™): Maputo Protocol, supra note 135, art 14 (“States
patuces shall ensuice that the nght 1o health of women, induding sexual and reproductive health
1s respected and promoted.”™)

343 CEDAW, uyga note ng, at 75

346, S« Centre for Law & Research Tnternational (CLARION)Y, HTuman Rights Programme. Gender
Rughts Project Phase 11T 4/ hup://www.clanonkenya org/projectaspID=18 (last visied July 27,
2008}.

347-  Interview with Fredenck Oundo, Programme Officer, CLARTON, in Nawrobi. Kenya (Apr 3
2008).

348 Intervicw wath County Clerk. Lakipia Counnty Counail. m Nanyok, Kenya (Mar 31, 2008)

319-  Intenview with o magistrate in Nairabr, Kenya (Mar. 31, 2008).
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The discrimination against women in customary law manifests itself in abuses
that women suffer because they lack protections under statutory law. For example,
women in customary marriages that allow polygamy are vulnerable to disposses-
sion because the man maintains control over the land and can allocate part of it
to additional wives.° In addition, the customs related to dowry can deter women
from secking divorce in abusive marriages, since return of the dowry is often a
condition for obtaining a divorce. According to Meru custom, women are not al-
lowed to leave with their children unless they repay the dowry, which can be an
insurmountable financial hurdle for women. Furthermore, women married under
customary law are sometimes chased away by their husbands with no guaranteed
rights to the land:

In the example of customary marriage and land, customarily a man will have the
richt to chase away his wife even il they have been married for 100 years. If you
don’t follow what he says, he will have the right to send you back 1o your parents’
land without any rccourse. In customary law you could never come back and claim
any property. The property belonged to the husband . . . Women were included as
a part of the property men could own under customary law.

Women are not adequately protected by the formal laws and they can be
rendered homeless and destitute by discriminatory customs.

Kenya’s reliance on customary law has been justified on the basis of the coun-
try’s diverse population of 42 different tribes who have their own particular cus-
toms.33 However, the use of custom to decide life-altering matters such as women’s
rights to live and work on the land can be harmful when such customs do not rec-
ognize the cquality of the sexes. The Kenyan government noted this dilemma in its
2004 report to the Human Rights Committee, admitting that “[t]his recognition
of customary law brings with it customary practices that arc in some cascs in prac-
tice, discriminatory in their very nature though the spirit of the law was to allow for
differentiated treatment that does not amount to discrimination.”* Furthermore,
the government has noted to the Human Rights Committee that interpretation of
customary law “quite often favours men over women.”3 The government of Ke-
nya also recognized the sex inequality in customary law on property in its report to
the CEDAW Committee, explaining that “the arca in which most customary laws
disadvantage women is in respect of property rights and inheritance. 36

350.  KLA, WoMEN, LAND AND PROVERTY RIGITTS, supra note 7, at 2.
L. Interview with JTackson Kirigia, Assistant Chicf, in Mcru, Kenya (Mar. 31, 2008).
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352.  Interview with Frederick Oundo, Programme Officer, CLARTION, in Nairobi, Kenya (Apr. 3,

2008).

Interview with Otieno Ogindo, Member of Parliament, in Nairobi, Kenya (April 3, 2008).

354.  1Tuman Rights Committee, Consideration of Reports Submuitted by States Parties Under Article o of the Cove-
nant: 2nd Periodic Report: Kenya (2004), para. 29, UN. Doc. CCPR/C/KEN/2004/2 (Sept. 27, 2004)
[hereinafter HRC, Consideration of Reports]
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Women are not afforded the same rights as men under customary law simply
based on their sex. Elijah Odhiambo, Program Coordinator at the Economic &
Social Rights Centre, Hakijamii, explained that “the customary law is clear that
[property] it is for men. If you go by customary law you are basically saying it
is the man who owns the assets.”s Because customary law traditionally denies
women equal rights to own and control property, it blatantly infringes on their
right to equality before the law and their right to freedom from discrimination.
Kenya has an obligation to respect women’s right to equality before the law ac-
cording to several international and regional conventions. This includes sex cqual-
ity provisions under ICCPR article 26,5 CEDAW article 15(1),%% and the African
Charter on Human and Peoples’ Rights article 3 in conjunction with article 2.3

Therighttosexequalityisafundamental right that supersedes therights to culture
and religion under international law. The Human Rights Committee has declared
that states partics “should ensure that traditional, historical, religious or cultural
attitudes are not used to justify violations of women’s right to equality before the
law and to equal enjoyment of all Covenant rights.”® In addition, the rights which
minorities enjoy under article 27 of the ICCPR in respect of their language, culture
and religion “do not authorize any State, group or person to violate the right to equal
cnjoyment by women of any Covenant rights, including the right to equal protec-
tion of the law.™* According to these provisions of international law, the customs of
particular communities cannot be invoked to justify discrimination against women.

Furthermore, Kenya must comply with its duty to eliminate all forms of
discrimination against women pursuant to article 18(3) of the African Char-
ter’ and CEDAW article 2 (obligation to “adopt appropriate legislative and
other measurces . . . prohibiting all discrimination against women”) and article
5 (“achieving the climination of prejudices and customary and all other prac-
tices which are based on the idea of the inferiority or the superiority of cither
of the sexes or on stercotyped roles for men and women”).* Kenya has rati-
fied CEDAW without reservations, demonstrating its acceptance of the legal
obligation to climinate customary practices that discriminate against women.

Kenya also has an affirmative obligation under international law to climinate
harmful traditional practices. According to article 5 of CEDAW, which Kenya has

357 Elijah Odhiambo, Program Coordinator, Feonomic & Soaal Rights Centre, Hakijamii Trust, in
Nairobr, Kenya (Apr 1. 2008)

358 Sec ICCPR, supra note 11g, art 26 (“|A [l persons are cqual before the Taw™).

359 See CEDAW, ugna note n1g, are 15(1) (*States Parues shall accord to women cquality with men
before the law™)

360.  See African Charter, wpra note g, art “Every individual shall be equal before the law™) and
3 9 R ¥1 1
art. 2 (“Every individual shall be enuted o the enjoyment of the nights and frecdoms recognised
and guarantced in the present Chater without disunction of any kind such as . sex )

361, TIRC, Genaral Comment No 28, e note 122, para ;.
362 I

363, See Afncan Chareer, supra note nig. are 18, para 3. (“The State <hall ensure the elimmation of cv-

ery discrimination against women and also ensure the protection of the nghts of the womin and
the ehitd as stpulated i internanonal declarations and conventions ™)

364 S CFDAW. cupna note g, art 2, para. 6, and art. 5, para. g
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signed and ratified without reservations, states parties shall take all appropriate
measures to eliminate customary practices based on harmful sex stcrc<>typcs.365
Customary laws related to property represent a clear example of such practices,
since they restrict women’s rights to own and control property based on stereotypes
that men are heads of houscholds and women cannot be trusted with property.5*
The CEDAW Committee in its review of Kenya’s compliance with the treaty has
warned that such customs and stereotypes perpetuate discrimination against wom-
en: “The Committee is concerned about the persistence of adverse cultural norms,
practices and traditions as well as patriarchal attitudes and deep-rooted stereotypes
regarding the roles, responsibilities and identities of women and men . . .”3 The
government has a duty under CEDAW to modify these practices by prohibiting
discrimination against women in the application of customary law.3*8 Kenya recog-
nized this principle in passing the Children’s Act of 2001, which prohibits “customs
or traditional practices that are likely to negatively affect the child’s life, health,
social welfare, dignity or physical or psychological development.”* The harmful
effect of customs on the girl child applies equally to adult women, who are often
treated as if they were children by denying them land rights equivalent to men.

Customary law lends recognition to many harmful practices that discriminate
against women. The statutes that apply such customs rob women of their rights
to dignity,”° health,5" and an adequate standard of living.7* When women are not
considered competent to own or control property, their right to dignity is violated.
Similarly, customary laws that deny women’s property rights in marriage and di-
vorce infringe on their right to health by trapping women in abusive marriages and
exposing them to the risk of HIV infection in polygamous marriages.s Further-
more, women who do not have rights to the fruits of their own labour on farms,
to their contributions to a household, or are chased out of their homes are thereby
denied an adequate standard of living. The UN Special Rapporteur on Adequate

365.  See CEDAW, supra note 119, art. 5(a).

366. KLA, WoMrN, LAND AND PROPERTY RIGIITS, supra note 7, at 1.

367. CEDAW Committee, Concluding Comments: Kenya. supra note 83, para. 21.

368, Seeid. at para. 22 (The CEDAW Committee “urges the State party to put in place without delay
a comprchensive strategy, including legislation, to modify or climinate cultural practices and
stercotypes that discriminate against women .. e 0

369. The Children’s Act, (2001) Cap. 8 § 14 (Kenya).

370.  See African Charter, supra note ng, art. 5 (“Every individual shall have the right to the respect of

the dignity inherent in a human being”™).

371 See ICESCR, supra note g, art. 12 (provides for “the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health”) and sec African Charter, supra note 11g,
art. 16, para. 1, (“Every individual shall have the right o enjoy the best attainable state of physical
and mental health.”).

372, See ICESCR, supra note 11g, art. 11(1) (“The States Parties to the present Covenant recognize the
right of everyone to an adequate standard of living for himself and his family, including adequate
food, clothing and housing, and 1o the continuous improvement of living conditions.”) and sce
CEDAW, supra note 119, art. 14(2)(h) (the right “to enjoy adequate living conditions, particularly

in relation to housing™).

373 Sec Interview with Anne Mumi Muchiri, Tntern, KANCO. in Nairobi, Kenya (Apr. 1, 2008).
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Housing as a component of the right to an adequate standard of living has high-
lighted the harms suffered by Kenyan women who do not have equal property
rights under customary law: “[DJiscrimination in customary law with respect to
women’s property and inheritance rights negatively affects their right to adequate
housing.”7# For example, “[¢]ven if a woman builds or pays for a house herself,
tradition often dictates that it belongs to her husband.” The discriminatory ef-
fects of customary law in these situations demonstrate the need for new laws to
explicitly protect women’s equal rights to property.

B. T0 Becer KEniAx WoMEN'S EQuaL Foorive wirti MEx, KExva MusrABoLisH SEx-Dis-
CRIMINATORY CUSTOMARY Laws

We have moved on from customary law in other arcas, so why should it keep
haunting us in ownership of property? We have moved on from customary law in
many ways - wearing a business suit is not customary. This office is not customary.
My pcople {in the past] used to walk around half-naked according to custom. So
we cannot go blaming customary law. 3

In accordance with international human rights law and regional developments
in ncighbouring states, Kenya should cnact new legislation to negate the discrimi-
natory cflects of customary law and promotc women’s cqual property rights. Ke-
nya’s application of discriminatory customary law to land and property violates
the fundamental human rights of women guaranteed by the Kenyan Constitution
and by regional and international treatics. The Draft National Land Policy recog-
nizes that “[t]here is conflict between constitutional and international provisions
on gender cquality vis-a-vis customary practices that discriminate against women
in rclation to land ownership.”7 A statutory provision to prohibit the application
of customary laws that discriminate against women in land rights would resolve
the conflict between international law and customary law. Thus it would fulfill the
Draft National Land Policy’s commitment to “[r]epeal existing laws and outlaw

.. customs and practices that discriminate against women in relation to land.”+#

Ncighboring African states have cenacted progressive legislation to protect
women’s cqual rights to property, thereby indicating that the lasting influence of
African customary law is not a barricr to change. For example, Uganda’s Land
Act limits the application of customary law to ensure that it docs not discriminate
against womcen. The Act states that “[a]ny decision taken in respect of land held
under customary tenure . . . shall be in accordance with the customs, traditions
and practices of the community concerned, except that a decision which denies
women . . . access to ownership, occupation or usc of any land . . . shall be null and
void.” Similarly, Tanzania’s Village Land Act declares that customary law shall

374- Sce Report of the Speaial Rupportenr on Adeguate THowsng 2004, orpra note 132, para 38

375-  Jd.para. 39

6. Tnterview with stafl member., Kenya Law Reform Commisaon, in Nanobt, Kenya (Apr 2, 2008).
377 NaTiIonar Laxn Ponies, wipra note 10.§ 3 6 10 5. para ez

378 14§ 3.6.00 3. para 225(h)

379-  The Land Act, (1998) Cap 227§ 27 (Uanda)
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be void “to the extent to which it denies women, children or persons with disability
lawful access to ownership, occupation or use of any such land.”** The South Af-
rican Constitution protects women from discrimination by manddtlnﬂ every court,
tribunal or forum to interpret customary law so that it conforms to the Bill of
Rights.s Kenya should join the regional trend exemplified by Uganda, Tanzania,
and South Africa and enact its own protections for women’s equal right to property.

Domestic and international law already limit the use of customary law when it
is harmful or unjust, and I\cn)a needs a statutory requirement to app]) this prin-
ciple to discrimination against women. The Constitution 1ccogm7u limits to the
application of customary law in section 115(2), which states that “no right, interest
or other benefit under African customary law shall have effect for the purposes of
this subsection so far as it is repugnant to any written law.”s* The Judicature Act
provides an example of such a law: it applies customary law only “so far as it is
applicable and is not repugnant to justice and morality.”s% The Court of Appeal
cited this limitation in Otieno v. Ougo; while it upheld the use of customary law as
applied to the burial place of a Luo man, it recognized the restrictions placed on
customary law in the Judicature Act.’* The Bhe case from South Africa illustrates
how customary law could be deemed unjust when it discriminates against women
in terms of property rights. In Bhe, the Constitutional Court of South Africa ruled
that denying equal inheritance rights to women under customary law violated
women’s rights to equality and dignity.s% The court decried the harmful effects of
customary law that discriminates against women: “Discrimination conveys to the
person who is discriminated against that the person is not of equal worth. The dis-
crimination against women conveys a message that women are not of equal worth
as men.”* To uphold the right to equality and to ensure that Kenyan women
receive the same protection against discrimination, the National Assembly should
prohibit the application of customary laws that discriminate against women.

The elimination of sex discrimination not only fulfils an obligation under inter-
national law; it also reflects the will of the Kenyan people. Kenyans have shown
their support for such a provision during public consultations carried out by the
Kenya Law Reform Commission in 2007. In presentations on the proposed Gen-
der Equality Bill, g1 percent of respondents said that women had been discrimi-
nated against and ¢6.6 percent of respondents agreed on the need for an anti-

380. The Village Land Act, (1999) Cap. n4 § 20. (Tanzania).

381, S, Arr. CoNsT. 1996 art. 211 (1996). See CENTRE ON TTOUSING RIGITS AND EVICTIONS, BRINGING
Eouavrry Houmr a2 (2004).

382.  CoNSTITUTION, Art. 115(2) (rev. ed. 2001) (1998).

383.  The Judicature Act, (2004) Cap. 8 § 3(2). (Kenya).

384.  Oticuo v. Ougo, (1987) K.L.R. 371 (H.C.K.), affd by (1987) K.L.R. 407 (C.A.K.).

385.  Bhe & Others v, The Magistrate & Others, (2004) 2 SA 1 (C.C) at o (S, Afr).
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discrimination law.®* The overwhelming popular support for sex equality further
demonstrates that culture is not a legitimate excuse for discrimination against
women.

IX. PROCEDURAL FATRNESS IN LAND ADJUDICATION WTLL BET-
TER PROTECT WOMEN’S RIGHTS

The current land adjudication system frequently denies women’s land and
property rights because of the under-representation of women on land bodies,
the lack of duc process rights in disputes tribunals, and insufficient training of lo-
cal officials who decide land disputes. These deficiencies in the land adjudication
process violate women’s right to cquality, the right to participation in political life,
and the right to due process, all of which are guarantced under international con-
ventions that Kenya has ratified. By instituting more procedural safeguards and
gender-sensitive policies, the government can address these gaps and cnsure that
women’s rights to land are protected.

A. GENDER Baraacr iv Laxp Bopies Wit BErier REFLECT CoMmMUNITY NEEDS

Kcenyan women constitute the vast majority of agricultural workers and domes-
tic tillers and farmers, yet they lack both a presence and a voice on land bodies.
Greater representation of women on Jand adjudication bodies will better reflect
the nceds and realitics of local communitics.

(1) The Under-Representation of Women in Land Bodies Favours Men and Vio-
lates the Rights to Equality, Political Representation, and Participation in Social
and Poliucal Life

Kenyan women are vastly under-represented in local institutions that ad-
judicate land disputes, and therefore their interests are not adequately pro-
tected by these bodies. The rcprcsanaLion of women on institutions such as
county councils and land control boards is upccmllv important in light of the
critical role that these bodies play in oversceing land where the majority of Ke-
nyans live and farm.® Furthermore, women have a particularly crucial stake in
the decisions by these bodies based on their greater contribution to the agricul-
tural worklorce in Kenya: “it is a pity that women ... do not even participate in
making major decisions pertaining to allocation and use of such property.”#

In both elected and appointed land bodics, women are either entirely missing
or vastly outnumbered by men.3* The government recogmized this problem in its
National Gender and Development Policy, in which it reported that women have

387  Kenya Law Reform Commission and Mohammed Muigar Advocates. The Proceedimgs Report of the

Provincial Publu Consultative Mectings on the Rericw and Analysis of the Marvage Bl 1993. the Maiiicd Women
Property Bill, the Geuder Equality Bill 2002 and the Fanuly Protiction (Domestie Vivlened) Bill 2002 FIeld Between
o7th Februan 2007 and roth Apid 2007 (June 2007) (on file with authon

388+ Trustland s adminisiered by county councrls puisuant 1o the Trust Land Act. Cap 288, and ag-
rcultural land 18 administered by land conuol hoards in accordance with the Land Contol Act,
Cap 302.
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traditionally been excluded from decision-making processes that concern land.»"
The policy notes that “[d]espite the fact that women account for slightly more
than half of the total population and comprise a large voting population, they
are still inadequately represented in strategic decision-making institutions such
as ... grassroots-based institutions such as Land Boards.”s* For example, women
made up only 8.2 percent of county councils in 1997, which represented a gradual
increase from 1.7 percent in 1986.393 As of 2008, the Meru County Council included
only five women out of 43 council members,» and the Laikipia County Council
included only five women out of a total of 36 council members.? The skewed
gender ratio is not merely the result of women’s difficulty in winning elected seats;
appointed bodies such as land control boards exhibit the same imbalance. For
example, the Land Control Board in Meru included only two women out of nine
total members in 2008.3 Whether in elected bodies such as county council or
appointed bodies such as land control boards, women are still woefully under-
represented.

Gender discrimination in the constitution of land bodies is widespread in prac-
tice despite the fact that the statutes governing these institutions do not exclude
women from serving as members. So while the county councils that administer trust
land according to the Trust Land Act allow women to run as candidates, there are
few women serving as council members.7 Paul Ndungu, the Chairperson of the
Ndungu Commission on Land, explains that in trust land areas, “most of the com-
munitics ... are conservative in terms of allowing women in decision making - let
alone getting to be clected to ... the county council. Their culture is such that wom-
en don’t deal with land matters and governance issues. That is man’s territory.”38

Other land statutes perpetuate discrimination by relying on elders to adjudicate
land matters in a context where elders are rarely, if ever, women.3% Although the
Land Adjudication Act sounds gender-neutral in sctting up committees consist-
ing of ten “persons” in the arca under adjudication, in practice these “persons”
are all male elders.*> The Land Disputes Tribunal Act also calls for a panel of

391.  NATIONAL GENDER AND DEVELOPMENT POLICY, supra, note 57 at 20.
392. ld.at18.
393. 1d.at 20.

394. Interview with Charles Murithi Marangi, Chairman, Mcru Central County Council, in Mcru,
Kenya (Mar. 31, 2008) (Only 1 woman was clected and 4 women were nominated).

Interview with County Clerk, Laikipia County Council, in Nanyuki, Kenya (Mar. 31, 2008).
396. Interview with John Kinyua, Land Control Board member, in Meru, Kenya (Mar. 30, 2008).

397.  Interview with Paul Ndungu, Chairperson, Ndungu Commission on Land, in Nairobi, Kenya
(Apr. 3, 2008).
208. TInterview with Paul Nduneu, Chairperson of the Nduncu Commission on Land, Nairobi, Kenya
39 5 o P,
K S 5. )
(Apr. 35 2008).
399. Sec Interview with Jackson Kirigia, Assistant Chicfl, in Mcru, Kenya (Mar. 31, 2008) (stating that
there are no women clders because custom does not allow it).
j00.  Nyamu-Musembi, Celestine, Are Local Novms and Practices Fences or Pathways? The Example of Women's
Property Rights, in CULTURAL TRANSFORMATION AND HUMAN RIGHTS 1N Arrica 132 (Abdullahi A.
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clders to decide land disputes.# Because elders are traditionally male, women
are de facto excluded from these processes.®* The Gender and Development
Policy explains this trend by indicating that at the community level, “women
were traditionally not represented in decision-making bodies at village or clan
councils of elders where all political and judicial decisions were made.” It la-
ments that, “[aflthough women have made an immense contribution to the so-
cio-economic and cultural development of the country, their peripheral position
in political participation and decision-making is very much influenced by [the]
patriarchal system, which assumed that men represent women.”*t The exclu-
sion of women from these decision-making processes relegates them to the status
of seccond-class citizens who cannot represent themselves in positions of power.

There is a stark disparity between women’s contributions to society, especially
in the context of agriculture, and their exclusion from the decision-making pro-
cesses that affect those contributions. Women have a unique perspective in land
disputes: they are most likely the ones who take care of the home and the crops.1®
According to government estimates from 2000, women headed 38 percent of agn-
cultural operations in Kenya.#® Furthermore, women constitute over 8o percent of
the agricultural labour force and provide approximately 6o percent of farm-derived
income.*7 Because so many women have extensive expertise in agriculture, they
possess the necessary qualifications to serve on land boards that approve transac-
tions in agricultural land. Under the current system, important decisions affecting
women’s participation in agriculture and food production are made without their
participation.®® Once they are included in the process, they can utilize their ex-
pertise to contribute to local development and thereby benefit the society at large.

Under the current system of unfair allocation of seats on land bodies, pre-
dominantly male institutions often reinforce patriarchal ideas about women’s lack
of property rights.« Many men hold biased attitudes about women which in-
fluence their interpretation of the laws.#* For example, a government-appointed
senior chiel in Kajiado district interviewed by Human Rights Watch stated that
“{a) woman and the cows are a man’s property.” He laughed at the notion that a

4o1. The African advisoty committees under the Trust Land Rules and the land control boards under
the Land Control Act also do not ensure that women are represented in the adjudicatory bodies
dealing with land.

402. Telephone Tntenview with Lily Muren, Monitonng and Evaluation Officer, Kenya Land Alhance
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woman could take cattle if there was a divorce, saying that he would “never allow
this.”"" A village elder from the Maasai community also expressed disagreement
with the idea that women are entitled to a share of the family property, noting
that “in Maasai culture, a woman is not supposed to own property.”#* The men
who hold such attitudes are the same ones that make decisions in land disputes,
leading to blatant discrimination against women. The effects of these biases are
especially pronounced in bodies that enforce customary law. Because customary
law is unwritten and malleable according to the situation, it is “prone to subjective
interpretation.”s Different people often have different ideas about what customary
law is, which results in divergent outcomes depending on the particular decision-
maker. If women’s voices are included in the process, they will be more likely to
take women’s experiences into account instead of perpetuating patriarchal biases.

The lack of female representation in institutions that deal with land violates
fundamental human rights protected in the Constitution and in international trea-
ties that Kenya has ratified. The Constitution guarantees the right to be free from
discrimination on the basis of sex in section 82(1), which declares that “no law
shall make any provision that is discriminatory either of itself or in its effect.”#
The laws that set up adjudicatory bodies for land violate section 82(1) because they
are discriminatory in effect. Since elders are traditionally male,*s appointing them
as the decision-makers in land disputes discriminates against women and thereby
violates section 82(1). As a state party to the African Charter and the international
human rights conventions, the government is obligated to not only respect wom-
en’s right to be free from discrimination but to also eliminate all forms of discrimi-
nation and create equality for women.*® By maintaining a discriminatory system
of land adjudication in which women are underrepresented, Kenya is violating
its obligation to promote equality under these treaties and its own Constitution.

The exclusion of women from decision-making bodies also infringes the right
to political representation and the right to participate in social and political life.
The ICCPR, CEDAW, and the Protocol to the African Charter on Human and
Pcoples’ Rights on the Rights of Women in Africa all protect the rights to political
participation and representation.*” Kenya has an obligation under CEDAW article
7 to “ensure to women, on equal terms with men, the right . . . [tJo participate
in the formulation of government policy and the implementation thereof and to
hold public office and perform all public functions at all levels of government.”

qn. Id a4
p12. Id.
413, Id auin

414.  ConsTITUTION, § 82 (rev. ed. 2001) (1998). The clawback provisions in scction 82(4) which al-
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The CEDAW Committee raised this issue with the Kenyan government in 2006,
expressing its concern about “the under-representation of women in political and
public life, in particular . . . in appointed decision-making bodies.”8 By failing
to provide seats for women in institutions that concern land, the government is
effectively excluding women from an important and fundamental area of social
and political life in Kenya. As women play such an integral role in cultivation of
agricultural land, this failure to provide for equal representation is a serious detri-
ment to the country. The CEDAW Committee has stressed that “[w]omen’s full
participation is essential not only for their empowcerment but also for the advance-
ment of society as a whole.”#9

(2) To Uphold Equal Rights, Kenya Should Require Representation of Women
on Land Bodies

International law, regional trends, and Kenya’s own government poli-
cics all recognize the need for representation of women in land bodics. An in-
ternational and regional conscnsus has emerged that women should be in-
cluded as cqual participants in political life. To ensure that women’s voices
arc heard in the decision-making process, the National Assembly must en-
act statutory requirements for female representatives in these institutions.

The Kenyan Constitution provides support for setting aside scats for women
in decision-making bodics. Section 33(3) references the need for female represen-
tation in Parliament, stating that the persons filling the appointed scats shall be
nominated by the political parties “taking into account the principle of gendcr
cquality.™*> A similar guideline could be applied to local land boards to ensure that
women are adequately represented. Such a proposal would also find support from
scction 82(4) of the Constitution, which allows affirmative action measures that
are “rcasonably justifiable in a democratic socicty.”* The government identified
the need for implementing legislation for this provision in its report to CEDAW in
2006, noting that “[a]lthough scction 82(4(d)) of the Constitution provides for . ..
affirmative measures for groups that have suffered a recognised form of discrimina-
tion such as sex bascd exclusion, there is no cnabling legislation to ensure the en-
forcement of section 82(4(d)).”* The Constitution also authorizes such measures
in scction 82(5), under which certain classifications may be applied to a person
who is “appointed to an office in the public service, . . . in the service of a local
government authority or in a body corporate established by any law for public

purposcs.” According to these provisions, the government can cnact sex-specific
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Wonien i polital and puble life (6 Sess 1997), UN Doc A/g2/38/Rev at 61 (1947, avarlable at
hup /fwwwaun.org/womenwatch/daw/cedaw/ieccommendations/recomm hlm#lcu»mg; [here-
mafier CEDAW, General Recommendution 23].

420 CoNsTITUTION, § 33(3) (1ev. ed 2001) (1948)
121 Coxsrrremion. § 8a(gidy) (rev ed 2001) (1g48)
22 CEDAW Commmitiee. Conrludoneg Comments Ko, w1 note 83, para 88

423 Convmrerion, § 8a(3) (rev. ed 2001) (1gg8).

10 [Vol. 40



WOMENS IAND AND PROPERTY RIGHTS IN KENYA

requirements forappointments to local governmentauthorities such as land bodies.

International law also supports the use of affirmative measures to include wom-
en in government institutions. In accordance with ICCPR article 25, the Human
Rights Committee has declared that states must take “effective and positive mea-
sures to promote and ensure women’s participation in the conduct of public af-
fairs and in public office, including appropriate affirmative action.”* In addition,
CEDAW article 4 provides for temporary special measures “aimed at accelerating
de facto equality between men and women,”#5 which applies to achieving women’s
equal participation in politics.”*® Furthermore, the government has announced its
commitment to international norms in the Beijing Platform for Action,7 which
advocates for equal rights to political representation for women. The Beijing
Platform calls on governments to set specific targets and implement measures to
“substantially increase the number of women with a view to achieving equal rep-
resentation of women and men, if necessary through positive action, in all govern-
mental and public administration positions,” and to encourage political parties to
integrate women in elective and non-elective public positions “in the same propor-
tion and at the same levels as men.”#® The international consensus reflected in the
Beijing Platform should serve as a guiding principle for the Kenyan government
to fulfill its commitments laid out in the national Gender and Development Policy.

Several of Kenya’s neighbours and other sub-Saharan African countries have
passed statutes to ensure female representation on land boards. Uganda’s Land
Act requires that “[a]t least one-third of the” at least five members of a district
land board “shall be women,”#9 and “at least one of the” five members of a land
committee “shall be a woman.”#° Similarly, Tanzania’s Village Land Act requires
that village land councils consisting of between five and seven members must
include at least two women.# In addition, village adjudication committees con-
sisting of between six and nine members must include at least three women.
Namibia has also enacted a requirement for four women to be appointed to com-
munal land boards. Provisions for female representation in the region demon-
strate that African customs are not an impediment to ensuring women’s equality.

The Kenyan government has made laudable efforts to promote the represen-
tation of women, but further action is needed to realize these aspirations in en-
forceable legal provisions. President Mwai Kibaki’s announcement that women

424. HIRC, General Comment No. o8, supra note 122, para. 2g.

425.  CEDAW, supia note 119, art. 4(1).

126, CEDAW, General Recommendation 23, supra note 419, para. 15 .

427. NATIONAL GENDFR AND DEVELOPMENT PoLICY, supra note 57, at 2.

428. The United Nations Fourth World Conference on Women, Sept. 415, 1995, Beijing Platform_for
Action, para. 190, UN. Doc. A/Con fa77/20, available at hltp://wwwun.org/womcnw;xLch/daw/}'»ei-
jing/p]aeform/dccisi:m.hlm.

429. The Land Act, (1998) Cap. 227 § 57(3). (Uganda).

430. 1d.§ 65(2).

431, The Village Land Act, (1999) Cap. 114 § 60(2). (Tanzania).
432, 1d.§ 53(2).

437.  Communal Land Reform Act, (2002), § (4)(0(d). (Namibia).
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should constitute 30 percent of all government posts* was a progressive step in
the right direction, but it has not been fully implemented.s The directive lacks
the force of law and therefore must be enacted in a statute to ensure compliance.
The Kenyan government has explicitly recognized the need for increased rep-
resentation of women in its National Gender and Development Policy and the
Draft National Land Policy. The National Gender and Development Policy de-
clares that the government is “committed to promoting participation of women
in leadership positions™* and that its policy objectives are to “strengthen and
promote increased and equitable participation by Kenyan women in the electoral
and decision-making process at all levels” and to “[d]evelop a monitoring frame-
work to measure the level of participation of women in the political and decision
making process.”7 Kenya’s National Land Policy reflects the need for increased
female representation in the specific context of land, declaring that “{w]omen
are not sufficiently represented in institutions that deal with land.”s® To solve
this problem, the policy provides that the Government shall “[e]nsure propor-
tionate representation of women in institutions dealing with land at all levels.”s»

Both the Kenyan government and the population support the inclusion of
women in decision-making bodies. During public consultations carried out
by the Kenya Law Reform Commission in 2007, there was unanimous agree-
ment on the nced for broader legislation on affirmative action, and 85 percent
of respondents supported equal representation of women. In interviews con-
ducted by the International Women’s Human Rights Clinic and FIDA Kenya
in March and April 2008, g2 percent of the 26 respondents questioned on the
issuc supported a requirement of women’s representation on land bodies.**© The
National Gender and Development Policy also supports inclusion of women,
stating that “the government fully recognises that women’s increased participa-
tion in decision-making positions in the Government, NGOs, Private Sector
and Legislative Bodies will help to re-define priorities regarding gender-specific
concerns, values and expericnces.” Member of Parliament, Gitobu Imanyara,
notes that progressive reforms will be futile without increased female representa-
tion: “[U|ntil we change the membership of these boards to bring in equality in
terms of composition between men and women, you may have the best provi-
sions on the book, but when it comes to application they will be breached.”#

434 Kibakt Ovders Affrmatre Actoon Campargn, Independent Online, Oct. 20, 2006, hup://wwwaol.co.za/
index.php?chick_id=68&urt_1d=qw1161357484954B255&sc1_id=

435 Interview with Ruben Mwenda Murugo, Land Policy Coordmator, in Narrobi, Kenya (Apr 2,
2008).

436 NATIONAL GFNDER AND DEVELOPMENT POTICY, vupra note 57, a1 18,

437 I atea.

438. Nwm10NAL Laxn Poriey, wupa note 10, § 3 6 10 3. piua 223

439. . a1 § 3.0.0.3, para 225¢h).

440. TWIIRC & FIDA-Kenya. Fact-finding on Women's Property, Land. and Inheritance Rights n
Kenya (Mar-Apr. 2008 (on file with author)

441 NATIONAL GENDEROAND DIVELOPMNT POnicy, wgna note 57, at 21

112, Interview with Griobu Imanyara, Member of Parlament, im Nanobi, Kenya (Apr. 5. 2008)
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A statutory requirement for female representation on land bodies would build
on the government’s work by integrating its Gender and Equality Principles into
the land adjudication process. The inclusion of women in institutions that adju-
dicate land disputes will ameliorate the effects of traditional patriarchal biases by
ensuring that women’s voices are heard.# The CEDAW Committee has noted
that if women’s participation reaches 30 to 35 percent, rescarch shows that “there
is a real impact on political style and the content of decisions, and political life
is revitalized.”# By guaranteeing women a scat at the table when land decisions
are made, Kenya can ensure that the interests of all citizens are represented in the
political process.

B. Laxp DispuiEs Bopies PREVENT WoMEN FrRoM PRESENTING EFFECTIVE CLAIMS
Existing laws governing dispute resolution of land disputes contain several
provisions that, while gender neutral in their language, have adverse impact on
women’s rights. In particular, the land dispute laws prohibit the use of advocates

in proccedings and preclude an appeal of decisions based on customary law.

(1) Land Disputes Procedures Violate Women’s Right to Duce Process and Equal-
ity Before the Law

By prohibiting appeals of customary law decisions to the courts and by de-
nying the right to legal representation, the Land Disputes Tribunals Act and
the Land Disputes Tribunals (Forms and Procedure) Rules violate the rights
under national and international law to be free from discrimination, the right
to cquality before courts and tribunals, and the right to an effective remedy.

First, the restrictions on appeal and on advocate representation violate the
right to equality and the right to be free from discrimination based on sex guar-
anteed in the Kenyan Constitution and in international law. Section 70(a) of
the Constitution guaranteces that “[e]very person has the right to protection of
the law,” and section 82 of the Constitution protects Kenyans from “any provi-
sion that is discriminatory cither of itsell or in its effect [emphasis added].”
Moreover, Kenya has a duty under international law to ensure equal protec-
tion of the law and to climinate all forms of discrimination against women.

The restrictions on appeal and on legal representation in land disputes tribu-
nals violate the cquality provisions under national and international law because
of their discriminatory effect. While the provisions are facially neutral in applying
the same rules to men and women, the provisions disadvantage women because
they insulate customary law, which grants men more land rights,#5 from judicial
review. In addition, women cannot present effective claims without advocate rep-
resentation because they are usually unfamiliar with land laws.*® Women have
traditionally been excluded from decision-making processes regarding land; men

443.  See Interview with Nancy Abisai, Project Officer, Shelter Forum, in Nairobi, Kenya (Apr. 2,
2008).
144. CEDAW, General Recommendation 3. supra note 419, para. 16.

445.  See TTRW. DoUBLE STANDARDS, supra note 6, at 2.

146.  Sec KLA, Cramicat GrNprr Issurs, supra note 50, at 1o-11.
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hold the vast majority of the land titles and the vast majority of the seats on land
boards. Women have often never heard of the property laws; as a result, they do
not know their rights to land or the procedures by which they could protect their
property.*” Women’s lack of awarcness of their legal rights disadvantages them in
relation to men, rendering the dearth of procedural safeguards even more harm-
ful to them. Women, as gencrally less educated and less literate than men, may
not understand the complex land laws or the Land Disputes Tribunal system#*
and may not be able to present their claims effectively without an advocate who
understands the law. Furthermore, men already have a presumption in their favour
when it comes to property disputes because they often hold the title to the land
and are presumed to be the owners of matrimonial property. As a result, the lack
of an advocate does not present the same challenges to men as it does to women
who have greater difficulty proving that they have rights to the land. Thus, these
provisions violate the right to equality in the Kenyan Constitution, the ICCPR,
CEDAW, and the African Charter.# These rules also deny the equal protection
of the law guaranteed in scction 70(a) of the Kenyan Constitution and interna-
tional human rights treaties because such rules perpetuate systemic biases against
women in civil cases under the jurisdiction of the Land Disputes Tribunals.

The restrictions on appeal and on advocate representation also violate the right
to cquality before the courts. The ICCPR guarantees the right to equality before
the courts and tribunals.#» CEDAW requires states partics to afford women the
same opportunities to exercise their legal capacity, noting in particular that they
shall treat women equally “in all stages of procedure in courts and tribunals.”+
Women do not face equal treatment in the Land Disputes Tribunals because
the tribunals insulate customary law, which grant men more land rights,”* from
judicial review. Furthermore, women cannot present cffective claims without
advocate representation because they tend to be less familiar with land laws.5

Second, the restrictions on appeal and on legal representation deny women
the right to an effective remedy for violations of their property rights. A woman
may be involved in a case before a Land Disputes Tribunal because her husband,
ex-husband, relatives, or in-laws have deprived her of her fundamental right to
property or to equality and frcedom {rom sex-based discrimination. Yet if the

447 Sec Interview with Anthony Kamaru, Advocate, in Narrohi, Kenya (Apr. 4, 2008): Interview with
rural male farmer, m Nanyuks, Kenya (Mar. 2g, 2008).

448 See KLA, Crrricat Grxpri ISSUES, supra note 50. at 10-11.

419 Sec ICCPR, supra note 11g, art u6 (“|a[ll persons arc equal before the law and are entitled without
any discrimmaton (o the equal protection of the law.”™), CEDAW, wwpma note 11g, art 1501) (*States
Parties shall accord to women equality with men hefore the law™) and art. 2(c) (States parvies shall
undertake to “estabhsh legal protecton of the nghts of women on an equal basic with men and to
ensute thiough competent navonal uibunals and other publicinsutuuons the effecin e protection
of women against any act of discnminauon™; Aftican Chatter, upra note 11g. arts. 18(3) and 3(1)
(“{every mdividual shall be equal before the Taw™.

450. TCCPR, supra note 11g, art. 14(1)
451 CEDAW, i note g, art 15(2)
452 See HRW, Dorntt STANDARS. g notc 6. at 2.

153 Sed at g
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woman cannot bring an advocate to represent her, she will be less likely to pre-
vail on her claim and thus less likely to have an effective remedy for the viola-
tion of her fundamental right. The ability to appeal these decisions is especial-
ly important in the context of tribunals which are made up of mostly men and
which often reflect biased attitudes about women.#* Without an appeal, women
have no recourse to challenge discriminatory decisions that deny their rights to
the land. Furthermore, by deeming customary law a question of fact that cannot
be appealed to the Kenyan courts, the Land Disputes Tribunals Act prevents a
woman from having access to judicial remedies and exercising a right to appeal.

As a party to the ICCPR, Kenya must “ensure that any person whose rights
or freedoms . . . are violated shall have an effective remedy” and “ensure that
any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities, or by any other com-
petent authority provided for by the legal system of the State, and to develop the
possibilities of judicial remedy.”" Furthermore, the African Charter on Human
and Peoples’ Rights guarantees an individual “[t/he right to an appeal to com-
petent national organs against acts of violating his fundamental rights.”7 Under
the ICCPR, CEDAW, and the African Charter, Kenya has an obligation to pass
legislation that would guarantee due process rights and remove the discrimination
against women in the Land Disputes Tribunals Act and the Land Disputes Tribu-
nals (Forms and Procedure) Rules.

(2) Kenya Must Amend the Land Disputes Tribunals Procedures to Protect
Women’s Rights

Reform of laws governing land disputes would address the violations of domes-
tic and international law caused by the current procedures. The Land Disputes Tri-
bunal Act should provide that customary law is deemed to be a question of law and
that all questions of law under the Land Disputes Tribunal Act may be appealed.
In addition, the Land Disputes Tribunals Rules should entitle any party to appear
or be represented by an advocate or another person of the party’s choice in any pro-
ceedings before a Land Disputes Tribunal or Appeals Committee. Ensuring judicial
review of Tribunal decisions and the possibility of advocate representation would
mitigate the discriminatory effect of the Land Disputes Tribunals procedures, pro-
mote equality before the courts and tribunals, and the right to an effective remedy.

Reforms of the current procedures will improve the adjudication of land disputes
by making the proccedings more cffective and cfficient. Representation by advo-
cates will help the parties understand the laws and ensure that their claims are rel-
evant to the matter at hand. Morcover, the current procedures violate fundamental
human rights, rendering any proffered rationalizations insufficient to justify their
continued use. Administrative convenience is not an adequate justification for sex
discrimination, as shown by the U.S. Supreme Court in its decision in Reed wv.

454. Secid. ar33-41.
ICCPR, supra note 11g, art. 2(3)(@).
456.  Id., art. 2(3)(b).

157 African Charter supia note 11g, art. 7(1(a)).
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Reed.#® The Court ruled that an automatic preference for males as administrators
of estates was unconstitutional under the equal protection clause despite the jus-
tification of administrative convenience because it discriminated against women.
In Airey v. Ireland, the European Court of Human Rights held that a woman was
denied the rights to a hearing and to an effective remedy under the European Con-
vention for the Protection of Human Rights and Fundamental Freedoms when
she could not afford legal representation before a court to obtain a judicial separa-
tion.*» Similarly, by prohibiting legal representation before the Land Disputes Tri-
bunals and Appeals Committees, the Land Disputes Tribunals Act denies women
the rights to a hearing and to an effective legal remedy in land disputes. Kenya’s
denial of procedural safcguards cannot be justified on administrative crrounds
when it violates due process rights and has a discriminatory impact on women.

The prohibition on advocatc representation under the Land Disputes Tribu-
nals (Forms and Procedure) Rules differs from provisions in other Kenyan statutes
regarding other tribunals. For example, an appellanc is entided to an advocate
before the Agricultural Appeals Tribunal.#* An appellant is also entitled to an
advocate before the Income Tax Tribunal.# According to a staff member of the
Law Society of Kenya, it is standard for a national tribunal to permit advocate rep-
resentation: “Every national tribunal T know of permits representation.”® Thus,
adopting this amendment would render the Land Disputes Tribunals (Forms
and Procedure) Rules consistent with other tribunal rules under Kenyan law.

The right to an effective remedy under international law would require that
land decisions involving customary law should be subject to appeal .+ Otherwise,
customary law findings are insulated from judicial review and discriminatory deci-
sions made by biased tribunal members would not receive outside scrutiny. The
Land Disputes Tribunals Act should reflect the fact that customary law is treated
as law in the Kenyan legal system. Section 3(2) of the Judicature Act states that
Kenyan courts:

shall be guided by African customary law in civil cases in which one or morc of the
partics is subject 10 it or affected by it, so faras it is applicable and is not repugnant
to Justice and morality or inconsistent with any written law, and shall decide all
such cases according 1o substantial justice. ™

458, See Reed v Reed, 404 U.S. 71 (1971).

459-  Sec 2 Eur TT.R. Rep. go5 para 11, 1g-28 (1979)

460 See'I'he Agricultural Appeals ‘Imbunal Rules, (2004) Cap 318 § 3(1) (Kenya)

461 Se The Income Tax (Tribunaly Rules, (2004} Cap. 470 § 2 (Kenya)

462 Interview with salf member the Law Soacty of Kenya. m Nairab, Kenva (Apr 4, 200R8).
467 See African Charer, wpra note g, art 7 FCCPR apra note 77. art 20

461 The Judicature Act, (2004 Cap 8§ 3{2) (Kenya)
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Kenyan courts are competent to hear customary law cases and often do.*® Ke-
nya and other countries have already acknowledged the importance of address-
ing land disputes in the courts. Magistrate courts “have jurisdiction to settle dis-
putes and make declarations” under the Land (Group Representatives) Act.#®
In the Draft National Land Policy, the Kenyan Government committed to “[e]
stablish an independent, accountable and democratic system backed by law to
adjudicate land disputes at all levels.”* The Government also plans to establish
a land court as a division of the High Court to deal exclusively with land issues in
the country.#® A Land Division has already been established within the Nairobi
High Court, but such divisions are yet to be rolled out throughout the country.
Ghana reformed its stool lands disputes settlement process to send such cases to
the courts: “The High Court shall have original jurisdiction to hear and deter-
mine any dispute arising from, in respect of or related to a stool land boundary.”+%

Furthermore, because of the malleability of customary law and variations in in-
terpretation, judicial review is especially important to ensure that decisions are fair.
The evolving nature of customary law makes it impossible to consider customary
law as a question of fact. When decisions based on customary law are not subject
to appeal, there is no opportunity to determine whether the decision is repugnant
to justice or morality under the Judicature Act. The government must uphold its
own commitment to prevent the application of customary law where it is repug-
nant to justice or morality by guaranteeing that customary law is a question of law
subject to appeal.

C. IMPLEMENTATION OF LAND Laws REQUIRE MANDATORY EDUCATION AND TRAINING

Onc of the stumbling blocks to the progress of women’s land and property
rights in Kenya is the lack of knowledge about the land statutes among local
decision-makers and the general population. According to officials at USAID
who carried out an assessment of land tenure in rural areas, close to go percent
of the poor are not aware of formal laws."7 Knowledge of the land laws is par-
ticularly important in rural arcas, where the majority of people affected by those
laws reside.’” An advocate interviewed in Nanyuki noted the ineffectiveness of
laws that remain unknown to large swaths of the population: “The law is there.
People don’t know it.”7* In situations where statutes provide more protections

465. Sec, e.g., Otieno v. Ougo, (1987) K.L.R. 371 (IT.C.K.), affd by (1987) K.L.R. 407 (C.A.K) (holding
that Luo customary law dictated that the head of the houschold determines where a family mem-
ber is buried and that that customary law was not repugnant to justice or morality or inconsistent
with any written law).

466. Land (Group Representatives) Act, (2004) Cap. 287 § 10(2). (Kenya).
468. Id. at§ 4.3.5, para. 259 (2007).
46g.  Stool Lands Boundaries Sctdement (Repeal) Act § 1, No. 587 (2000) (Ghana).

470. Interview with Beatrice Wamalwa, Development Assistance Assistant, USAID. in Nairobi, Ke-
nya (Apr. 2, 2008).

471.  KLA, WoMmpN, Lanb axn PROPERTY RIGIHTS, supra note 7, at 1.

472. Interview with Gilbert Ombachi, Advocate. in Nanyuki, Kenya (Mar. 29, 2008).
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than customary law, this lack of knowledge deprives women of an opportunity
to assert their rights. In addition, local officials who adjudicate land disputes of-
ten do not have knowledge of or access to the laws. According to an Assistant
Chicf in Meru, the inaccessibility of the land statutes leads to a reliance on cus-
tom instead.s Where customary law denies women equal rights to land, this rep-
resents a serious violation of their rights, albeit a prevencable one: local leaders
can be trained to implement the land statutes instead of falling back on custom.

To address the gap between written statutes and practical implementa-
tion of legal protections, the government should undertake a training initia-
tive for local officials who adjudicate land matters and an awareness campaign
for the general population. The Institute of Administration is well-positioned
to undertake such a training initiative based on its programs targeting civil ser-
vice officers.#* Beneficiaries of the training programs should include chiefs
and e¢lders in addition to members of bodies that deal with land such as coun-
ty councils, land control boards, and land disputes tribunals. Once local lead-
ers arc aware of the land laws, they can hold trainings for the general pub-
lic to educate them on the rights and obligations contained in the statutes.

Such a campaign should be carried out in conjunction with statutory reforms
guarantceing women’s equal rights to land and property. Thus it would be a co-
ordinated effort to enshrine protections in the formal law while cducating local
decision-makers and the population at large on the content and purpose of those
legal protections. By providing for training of officials that deal with land rights
and adjudication of disputes, chiefs and clders will be more knowledgeable about
the legal protections afforded to women and thus will be less likely to make deci-
sions that discriminate on the basis of sex. Such a provision would ensure that
protections of women’s rights are promulgated and implemented throughout the
country, empowering women to assert their rights to land instead of being left
homecless without any legal recourse.

X.STRONGER WOMEN'’S PROPERTY RIGHTS WILL EMPOWER
AND BENEFIT THE NATION AS AWHOLE

Policymakers have both an obligation and an incentive to guarantec women’s
rights to property andland, because when thoserights are curtailed, so arc the oppor-
tunitics for Kenya’s cconomic growth. Strengthening women’s legal rights to prop-
erty is correlated with economic benefits for the nation. A 2005 International Mon-
ctary Fund (IMF) Assessment of Poverty Reduction in Kenya found that “women
have unequal access to opportunitics and asscts” and stressed that “considerable
microcconomic cvidence, and growing macrocconomic evidence, suggests that gen-
der incquality directly limits growth, output, and productivity in Kenya, notably in
agriculture, where women provide about 70 pereent of the labor requirements.” s
Country-wide rescarch by the Kenya Land Alliance has concluded that “Gender dis-

473 Interview with Jackson Kingia, Assistant Chiellin Meri, Kenya (Mar 31, 2008)
74 Telephone micmiew with Faelyne Opondo, Semor Counsel. FIDA-Kenva (May 7 2008)

475 Inwernanonal Monctary Fund. Kenya. Jomt Staff Avsessment of the Poversy Reduction Snargy Paper 1M Y
Country Report No 05/10, para 13 (2005)
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crimination is one of the factors that constrain sustainable use of land in Kenya.”
Ensuring the economic independence of women is an integral part of the
ficht against poverty in Kenya. A World Bank report concluded that “[g]
ender inequality plays a significant role in accounting for Africa’s poor growth
and poverty reduction performance.”” The IMF study stressed that “gen-
der inequality directly limits growth, output and productivity in Kenya.”+
The growing number of houscholds headed by women, who are often dispos-
sessed or denied secure access to land, traps families in inter-generational poverty.
Already in 2000, the National Gender and Development Policy cautioned that

Kenya has witnessed a rising trend in the number of female-headed houscholds.
Male migration, single motherhood, widowhood, divorce and separation all com-
bine to make up a national average of 25 percent of female headed houscholds.
Female headed houscholds in both rural and urban arcas have been identified
as being among the poorest of the poor. If this category is not direetly rargeted
by planners and policy makers in terms of distribution of national resources, it
mecans that 25 percent of Kenya’s houscholds will continue to live below the pov-
erty line.%

Because women are often the primary carctakers of children and family members,
their exclusion from property and land control aflects entire houscholds and
future generations. For Frederick Ochieng of UNTFEM, the link between
cconomic growth and women is clear: “If women were given the same
opportunitics like men in terms of productivity, I think the cconomy of this
country would have doubled because we know [of so many] places where women
arc the producers.”#

Although women in Kenya are the “main agricultural producers and food pro-
viders,” comprising “80 to go percent of the labour force in subsistence produc-
tion, and over 70 pereent in cash production,” they lack have access to land owner-
ship.#* Because women cither lack ownership or control over the land or face the
risk of losing it if their fathers, husbands, or their in-laws evict them, they may lack
incentive to further develop or invest in greater agricultural productivity.® The
Kenyan government has recognized that depriving half its population of cqual
rights to property and land has severely curtailed the nation’s development. Tn
its report to the CEDAW Committee, the government admits that “women are

476.  KLA, WoMEN, LAND AND PROPERTY RIGIITS, sufra note 7, at 1.

477 World Economic Forum, The Africa Competitiveness Report 2007, at 70, available at hup://www.
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follow “Gender, Entreprencurship and Competitiveness in Africa” hyperlink).
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Paper. IMF Country Report No. 05/10 (2005).

479. National Gender and Development Policy, supra note 57.
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relegated to small-scale subsistence farming with little, if any, surplus for sale.”#
Its report to the Economic, Social and Cultural Rights Committee, laments that
“[t/he growth of rural economy has been faced by a number of constraints among
them land tenure and access to land by women in local communities.”® Even when
women have access to work the land, they seldom enjoy profits from the crops. The
general counsel for a bank in Nairobi noted this grim reality: “Women do all the
backbreaking work, but it is the men who get the funds from the cash crops. ™

The lack of access to and control of land also affects women’s ability to get
credit, because it is often conditioned upon a land tide for collateral, which few
women hold.#* The general counsel of a Nairobi bank emphasized the connection
between women’s access to credit and Kenya’s economy: “Since lending to men is
more common, perhaps the more you increasc lending to women, the more you see
an improvement in the economy.”* He also pointed out that where women had ac-
cess to credit, there had been an extreme improvement in the lives of their children.

Strengthening women’s property rights will strengthen Kenyan society and
benefit the country cconomically. The World Bank, for example, estimated that
protecting women’s property rights would increase by 20 percent the overall agri-
cultural output of Kenya.#*® A recent study by the International Finance Corpora-
tion and the World Bank concluded that “eliminating gender-based inequalities. ..
in Kenya could result in a one-off increase in as much as 4.3 percentage points in
GDP growth, and a sustained year-on-year increase of 2.0 to 3.5 percentage points
of GDP growth.”#® Thus, apart from the critical importance of respect for human
rights and the incvitable social good of protecting the rights of all Kenyans, equal
land and property rights for women will benefit the human and economic develop-
ment of Kenya.

XI. KENYA’S LEGISLATURE SHOULD TAKE TIMMEDIATE ACTTON

In suminary, in order to fulfill domestic and international obligations to pro-
motc women’s rights to land, property, housing, and credit and to promote a
brighter economic future for the country, the Kenyan legislature should undertake
the following initiatives.

483, Kenya’s Report to the CEDAI supna note 7, at pard. 148.

484, Kenya. Iutal report subnutted by states par ties to the Commatted on Feononue Social and Cultural Right (2006),
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First, the government should:

. Pass laws that require spouses to register land and property jointly;
. Enact incentives, such as tax credits and subsidies, for joint registration;
. Ensure the availability of alternative forms of collateral to land and as a

corrective action, lengthen payment periods for loans extended to women;

and

. Enshrine in law and titles women’s occupancy and secondary (or deriva-
tive) rights to land.

In the context of marriage and divorce, Kenya should:

. Enact a requirement for mutual spousal consent to transactions involving
matrimonial property; and

. Pass laws ensuring a presumption of equal division of matrimonial prop-
erty upon divorce, accounting for indirect and non-financial contribution.

e To cnsure that women’s voices are heard in the decision-making process,
Kenya should:

. Provide for female representation in institutions that adjudicate land dis-
putes; and

. Amend procedures for land disputes to guarantee the right to an advocate
and the right to appeal decisions based on customary law.

*kk

Appendix: Annotated Version of The Land Equality Act, 2009
(Proposal)

THE LAND EQUALITY ACT, 2009

ARRANGEMENT OF SECTIONS

PART I - PRELIMINARY

Prcamble

I.

ENCIEN

Short title.
]mcrprcmli()n.

Part IT - EQUAL RiGHTs OF WOMEN AND MEN TO LAND
Equal rights to land.
Prohibition of sex discrimination in the application of customary law.
Types of land rights.
Right of ownership.
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7. Righc of leaschold.

8. Right of occupancy.

9. Joint spousal rights to matrimonial land.

10. Incentives for joint registration.

1. Requirement for spousal consent and consideration of other interests in the
land.

12. Procedures for verifying spousal consent.

13. Rejection of transactions lacking consent.

14. Recognition of the right of occupancy during the consolidation or
adjudication process.

PART 11T - PROCEDURAL SAFEGUARDS AND DISPUTE RESOLU-
TION
15. Procedures to facilitate registration.
16. Equal access to credit.
17. Representation of women in land bodics.
18. Qualifications for Membership of Land Bodies.
19. Bribery of land officials.
20. Fraud before land bodies.
a1. Expedited Access to Land Bodies for People Living with HIV/AIDS.
22. Education and training on land laws.

PART IV - AMENDMENTS

23. Amendments to existing laws.

SCHEDULES

1 - Amendment to the Land Disputes Tribunals Act.

2 - Amendment to the Land Disputes Tribunals (Forms and Procedure) Rules.
3 = Amendinents to the Registered Land Act.

4 - Amendments to the Land Consolidation Act.

5 - Amendments to the Trust Land Act.

6 - Amendments to the Trust Land Rules.

7 - Amendment to the Advocates (Remuneration) (Amendment) Order, 2006.

Preamble

AN ACT of Parliament to make provision for the equal rights to land and property of
women and men: to give effect to the principles of the Convention on the Elimination
of All Forins of Discrimination Against Women (CEDAW), the International
Covenant on Civil and Political Rights (TCCPR), the International Covenant on
Fconomic, Social and Cultural Rights (ICESCR), and the African Charter on Human
and People’s Rights (African Charter) and for connected purposes
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Kenya’s Parllament must enact provisions to ensure that women and men
have equal rights to land and property to fulfill its obligations under interna-
tional law, particularly under CEDAW, the ICESCR, and the African Charter,
all of which Kenya has ratified without relevant reservations. See Convention
on the Elimination of All Forms of Discrimination Against Women, art. 15,
GA res. 34/180, 34 UN GAOR Supp. (No. 46) at 193, UN Doc. A/34/46, 1249
U.NT.S. 13, entered into force Sept. 3, 1981, ratified by Kenya Mar. g, 1984, available
at http: //www2 ()hchr()rO/cngllsh/law/ccddwhtm [hcrundfter CEDAW/|, rat-
ification status available at http://www.un.org/womenwatch/daw/cedaw/states.
htm; International Covenant on Civil and Political Rights, art. 16, G.A. res.
2200A (XXI), 21 UN. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966),
999 U.NT.S. 171, entered into force Mar. 23, 1976, ratified by Kenya May 1, 1972, avail-
able at http://wwwa.ohchr.org/english/law/ccpr.htm [hereinafter [CCPR, rat-
ification status available at http://wwwa2.ohchr.org/english/bodies/ratification/4.
htm; International Covenant on Economic, Social and Cultural Rights, art.
3, 11, GA res. 2200A (XXI), 21 UN GAOR Supp. (No. 16) at 49, UN Doc.
A/6316 (1966), 993 U.NT.S. 3, entered into force Jan. 3, 1976, ratified by Kenya May

1, 1972, available at http://wwwe.ohchr.org/english/law/cescr.htm [Ahucmaftcr
ICESCRY, ratification status available at http://wwwa.ohchr.org/english/bod-
ies/ratification/3.htm#ratifications; African Charter on Human and Peoples’
Rights, art. 14, OAU Doc. CAB/LEG/67/3 rev. 5 (1981), 1520 U.NTS. 217,
entered into force Oct. 21, 1986, ratificd by Kenya ]an. 23, 1992, available at http://
www.achpr.org/english/_info/charter_en.html [hereinafter African Charter],
ratification status available at http://www.achpr.org/english/ratifications/ratifica-
tion_african%2ocharter.pdf.

The government recognizes the need for domestication of such treatics: the
Draft National Land Policy notes that “international conventions on women’s
rights relevant to women’s land rights ratified by the Government of Kenya
have not been translated into policies and laws.” Ministry of Lands, Draft
National Land Policy § 3.6.10.3, para. 224 (2007). This precambulatory lan-
guage mirrors the ]anguagc of the Children Act domesticating international
dnd rcomnal conventions: “AN ACT of Parliament to make provision for . .

. protection of children; . . . to give effect to the principles of the Convention
on the Rights of the C hlld and the African Charter on the Rights and Welfare
of the Child and for connected purposes.” The Children Act, No. 8 (2001).

WITEREAS

. Kenyan women lack cqual land and property rights because of discriminatory
customs and stereotypes purporting that women cannot own or control land.

In the customary law of many communitics, women do not have the right to
own and control land. Tnstcad, women are treated as property owned by their
husbands. Interview with County Clerk, Laikipia County Council, in Nanyuki,
Kenya (Mar 31, 2008). These customary laws arc cnshrined in the land laws
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ol Kenya Tor adjudication of Tand rights, thereby perpetuating discrimination
against women.

2. Despite the fact that woman contribute 80% (cighty pereent) of the
agricultural labour in the country, they own only 6% (six pereent) of the land;

The Dralt National Land Policy recognizes that “few women have land reg-
istered in their names. MINTSTRY OF LANDS, DRAFT NATIONAL LAND
POLICY § 3.6.10.3, para. 224 (2007). Women hold only 1% of registered land ti-
tles in their names and only 5-6% hold titles in joint names. KENYA LAND AL-
LIANCE POLICY BRIEF: WOMEN, LAND AND PROPERTY RIGHTS
AND THE LAND REFORMS IN KENYA 1 (2006), htp://www.kenya-
landalliancc.or.ke/women%a2opolicy%aobricf.pdfl [hercinafter KLA, POLICY
BRIEF].

3. The land laws of Kenya fail to protect women'’s rights to land and property at
all stages of thcir lives;

Women lack security of land tenure throughout their lives: as daughters they
have no legally protected right of occupancy on family land, as wives they have
no legally protected right to refuse consent to Jand transactions, and as widows
they have no legally protected absolute rights to inheritance. The Land Control
Act fails to require spousal consent for transactions ol agricultural land, render-
ing wives defenceless against unauthorized sale of their land. Furthermore, the
only law applicd to division of property in divorce is a 127-year-old British law
that does not specify women’s rights to matrimonial property.

4- Women’s economic dependence on men for their livelihoods and their
housing renders them more susceptible to domestic violence and disposscssion;

Because of women’s unequal access and control over resources such as farm-
land, they must rely on men for security of tenure. Often women stay in violent
marriages because they do not own their own property, so they have nowhere to
go and nothing to take with them if they leave. Interview with Gitobu Imanyara,
Member of Parliament, in Nairobi, Kenya (Apr. 3, 2008). Many cases of domes-
tic violence are tied o property, and women who do not surrender their salarics
to their husbands are beaten. Interview with Judy Mbugua, head of PACWA
and Team Leader for Kenya, Association of Fvangelicals in Alfrica, in Nairobi,
Kenya (Apr. 4, 2008).

5- The deadly progression of the HIV/AIDS pandemic and its toll on
individuals, families, and society make it ever more urgent for the Parliament to
protect women’s rights to property.

According to the Draft National Land Policy, the HIV pandemic “underscores
an urgent need to reform cultural and legal practices that diseriminate against
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women and children with respect to access and ownership ol Tand.” MINISTRY
OF LANDS, DRAFT NATIONAL LAND POLICY § 3.6.10.1, para. 217 (2007).
Women are at high risk of exposure to HIV when they are dispossessed by hus-
bands’ sale of their land and end up in slums where they are forced to resort
to survival sex to support themselves. Interview with Ruben Mwenda Murugo,
Land Policy Coordinator, Ministry of Lands, in Nairobi, Kenya (Apr. 2, 2008);
UNAIDS, WOMEN AND AIDS: AN EXTRACT FROM THE AIDS EPI-
DEMIC UPDATE g4 (2004). In addition, women’s access to HIV medications
may be threatened when they are displaced from their residences. A steady sup-
ply of nutrition is essential for people living with HIV/AIDS, so dispossession
from their homes and farms further threatens women’s health.

6. In the current period of reconciliation from the post-clection violence, land
reforms arce urgently needed to address the long-standing resentments regarding
land allocation in Kenya, and it is imperative that half of the population’s rights
are recognized and protected as part of this process;

The majority of internally displaced persons are women and children, and
their property rights will be crucial to resettlement efforts. Sce Women’s Memo-
randum to the Mediation Team, KENYAN WOMEN’S CONSULTATION
GROUP ON THE CURRENT CRISIS IN KENYA, Jan. 29, 2008, available at
http://allafrica.com/smrics/2008m310664.htm]. In addition, women who have
lost husbands and sons to the violence are at risk of losing land that was never
registered in their names.

7. Kenya has an obligation under the Constitution to uphold the fundamental
rights and freedoms of all persons in Kenya without distinction based on sex;

This provision is based on the unqualified guarantee of fundamental rights
and freedoms regardless of sex in section 70 of the Constitution and the prohibi-
tion of discrimination on the basis of sex in Section 82. Section 70’s protection
of fundamental rights extends to the right to “life, liberty, security of the person,
and the protection of the law” in addition to protection for the privacy of the
home and other property and “protection from deprivation of property wi thout
compensation.” Furthermore, Section 82 prohibits discrimination on the basis
of sex. According to these provisions, Kenyan women are entitled to the same
protections of the law as men.

8. Kenya has an obligation under international treaties that it has ratified,
including the ICESCR, ICCPR, the African Charter, and CEDAW, to guarantee
the equality of women and to adopt legislation to eliminate discrimination
against women;

Article 26 of the ICCPR and article 3 of the African Charter ensure that every
individual shall be “equal before the law” and that every individual shall be en-
titled to “equal protection of the law.” Kenya also has an obligation to “cnsure
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the elimmation ol'every discrimination against women~” under article 18(3) ol the
African Charter. By ratifying CEDAW, Kenya has condemned “discrimination
against women in all its forms” and agreed to pursue “by all appropriate means
and without delay a policy of climinating discrimination against women,” In-
cluding by adopting “all appropriate measures, including legislation, to modify
or abolish existing laws, regulations, customs and practices which constitute dis-
crimination against women” (article 2).

9. Kenya has an obligation undcr international law to ensurec women’s rights to
property and to adequate housing;

Kenya has a duty under article 14 of the African Charter to protect the right to
property (“the right to property shall be guarantced”). Kenya is also committed
to ensure the right to adequate housing under article 11(1) of the ICESCR (“the
right of cveryone to an adequate standard of living ... including adequate food,
clothing and housing”), and article 14(2)(h) of CEDAW (the right “to cnjoy ad-
cquate living conditions, particularly in relation to housing”).

10. Kenya must reform land body processes that currently deny women’s rights to
duc process and cquality guaranteed by the ICCPR and the African Charter;

Kenya must change the land adjudication procedures that disadvantage wom-
en to provide them with the right to an effective remedy under article 2(3) of the
ICCPR (“any person whosc rights or frcedoms . . . are violated shall have an
cflective remedy”), the right to appcal violations of their rights under article 7
of the African Charter, and the right to cquality before the courts and tribunals
under article 14(1) of the ICCPR (“All persons shall be equal before the courts
and tribunals™).
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NOW THEREFORE BE IT ENACTED by the Parliament of Kenya as follows:

PART T - PRELIMINARY

A.

Short title. 1. This Act may be cited as the Land Equality Act.
B.

Interpretation. o. In this Act, unless context otherwise requires—

“adjudication” mcans the process under the Land
Adjudication Act, Cap. 284, by which a recording officer
and adjudication committec determine customary rights to
land and the recording officer registers those rights;

“agriculture” has the same meaning as under section 2(1)
of the Agriculture Act, with the additional inclusion of
subsistence farming;

“consolidation” mcans the process under the Land
Consolidation Act, Cap. 283, by which an Adjudication
Committee or

of determining customary rights to land and registering
thosc rights;

“discriminatory” has the same mecaning as under scction
82(3) of the Constitution;

“joint pr(:)pricmr” has the same mecaning as under scction
102(1) of the Registered Land Act, Cap. 3003

“propricmr” mcans a proprictor under the Registration of

Titles Act, Cap. 281, or the Registered Land Act, Cap. 300;

“Registrar” mcans a registrar under the Registration of
Titles Act, Cap. 281, or the Registered Land Act, Cap. 300;

These definitions conform to the definitions under Kenya’s various land acts.
Under the adjudication process of the Land Adjudication Act, (2004) Cap. 284,
a recording officer and the adjudication committee determine the claims to the
land under customary law. §§ 19, 20. The recording officer designates any per-
son who “has, under recognized customary law, exercised rights in or over land
which should be recognized as ownership” as the owner of that land. Id. § 23(2)
(a). The land is then registered accordingly. Id. § 28.
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Under the consolidation process ol the Land Consolidation Act, (2004) Cap.
283, an Adjudication Committce consisting of “persons resident in” the arca is
appointed and adjudicates and determines “in accordance with African custom-
ary law the claim of any individual person to any right or interest in any land”
within the area. §§ 9(1), 11(1). If the Committee cannot reach a decision, it refers
the matter to an Arbitration Board. Id. §11(2). The findings of the Committce
or Arbitration Board are reflected in a Record of Existing Rights. 14, § 15. The
Committee then allocates land based on the customary law rights reflected in the

Record of Existing Rights. Id. § 21(2).

Section 102(1) of the Registered Land Act defines the rights of a joint propri-
ctor to include the requirement that all joint proprictors consent to the disposi-
tion of property and the right of survivorship. The Registered Land Act, (2006)
Cap. 300 § 102(1) (“Where the land, lease, or charge is owned jointly, no propri-
ctor is entitled to any scparate share in the land, and consequently—(a) disposi-
tions may be made only by all the joint proprictors; and (b) on the dcath of a
joint proprictor, his intcrest shall vest in the surviving proprictor or the surviving
proprictors jointly.”) Scction 2 of the Registration of Titles Act, (2004) Cap. 281,
defines “proprictor” as “the person or corporation registered under this Act as
the owner of land or as a lessee from the Government.” Section 3(a) of the Reg-
istered Land Act defines “proprictor” as “in relation to land or a leasc, the person
named in the register as the proprictor thereof.” Section 2 of the Registration of
Titles Act defines “registrar” as “the principal registrar of titles or a registrar of
titles appointed under this Act and the words ‘the Registrar’ mean with reference
to any particular picce of land . . . , the registrar of the registration district in
which such land is situated.”

“Lending institution” means the Agricultural Finance Corporation and
any bank or financial institution, as defined under the Banking Act, Cap. 488,;

“Private lending institution” means any bank or financial institution, as
defined under the Banking Act, Cap. 488, but does not include the Agricultural
Finance Corporation;

The Banking Act defines “bank” as “a company which carries on, or proposes
to carry on, banking busincss in Kenya and includes the Cooperative Bank of
Kenya Limited but does not include the Central Bank” and “financial institu-
tion” as “a company, other than a bank, which carries on, or proposes to carry
on, financial business and any other company which the Minister may, by notice
in the Gazette, declare to be a financial institution for the purposes of this Act.”
(2004) Cap. 488 § 2(1).

“Dependant” means anyone who lives on the land with the holder of
rights to that land and who rclies on the holder of rights for support and may
clude, butis notlimited to, children (including adult children), cohabitating
partners of less than two vears, parents, and other relatives.
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“matrimonial land” means land on which the matrimonial home or
homes are located; land owned by either spouse which provides the basic income
for the sustenance of the family; and
any other land acquired during the subsistence of a marriage, which the spouses
expressly or impliedly agree to be matrimonial property.

“spouse” means a person to whom a person is married or is presumed
to be married under a system of law recognized in Kenya and includes a person
with whom a person having capacity to marry has lived openly for at least two
years in such circumstances as to have acquired the reputation of being husband
and wife.

The definition of matrimonial land borrows the language of the subsections
relevant to land from section 7(1) of the Matrimonial Property Bill, 2007 (ver-
sion as of April 2008), which defines “matrimonial property” to include: “(a)
the matrimonial home or homes; (b) houschold goods and effects in the matri-
monial home or homes; (c) immovable property, owned by either spouse which
provides the basic income for the sustenance of the family; (d) any other prop-
erty acquired during the subsistence of a marriage, which the spouses expressly
or impliedly agree to be matrimonial property.” The first part of the definition
of “spouses” is taken from section 2 of the Matrimonial Property Bill, which
defines “spouse” as “a person to whom a person is married or is presumed to be
married under a system of law recognized in Kenya.” The definition of “spouses”
includes cohabitants of at least two years, who are presumed to be married under
section 7 of the Marriage Bill, 2007 (version as of April 2008). “Dependant” is
meant to include any other person who may have an interest in the land but will
not enjoy the requirement of joint ownership provided below

PArT IT - EQUAL RIGHTS OF WOMEN AND MEN TO LAND

Equal rights to land. 3. Regardless of marital status, the right of every
woman to acquire, hold, use, and deal with land shall
to the same extent and subject to the same restrictions
be treated as a right of any man.

This provision will guarantce women cqual rights to land. It is based on Tan-
zania’s Land Act, 1999, as amended in 2004, which specifically sets out women’s
cqual right to property: “the right of cvery adult woman to acquire, hold, usc,
and deal with land shall to the same extent and subject to the same restrictions
be treated as a right of any man.” Land Act, (2002) Cap. 113 § 3(2). (Tanz.).
Gender cquity is onc of the principles of the Draft National Land Policy. Min-
istry of Lands, DRAFT National Land Policy § 1.5.1, para. 7(c) (2007). Interna-
tional instruments binding on Kenya require Kenya to end discrimination and
cnsure the cqual rights of women to property.  For example, article 14 of the
African Charter on Human and Pcoples” Rights guarantees the right to prop-
erty, and article 2 requires the enjoyment of that treaty right regardless of sex.
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Article 15 of (JJ' DAW requires Kenya to “give women equal rights - . . to admin-
ister property.” Similarly, the “right of recognition everywhere as a person before
the law” under article 16 of the ICCPR lmpllcs the equal capacity of women to
own property. Human Rights Committee, General Comment No. 28, Equal-
ity of rights between men and women (68th Sess., 2000), para. 19, U.N. Doc.
CCPR/C/21/Rev.i/Add.10 (2000), available at http://wwwa.ohchr.org/english/
bodies/hrc/comments.htm [hereinafter HRC, General Comment No. 28]. Ar
ticle 3 of the International Covenant on Fconomic, Social and Cultural Rights,
which prov1dcs for the cqual right of men and women to enjoy rights under
the Covenant, in conjunction with Article 11, which promdcs for the right to an
adequate standard of living and adequate housing, “ requires that women have
a right to own, use or otherwise control . . . land and property on an equal basis
with men.” Committee on Economic, Social and Cultural Rights, General Com-
ment 16, The equal right of men and women to the enjoyment of all economic,
social and cultural rights (34th Sess., 2005), para. 28, U.N. Doc. E/C.12/2005/4
(2005), available at hitp://wwwa. (>hchr org/english/bodies/cescr/comments.htm.

This section prohibits discrimination based on marital status, consistent with
CEDAW and with Kenya’s Matrimonial Propcrty Bill, 2007. Article 16(1)(h) of
CEDAW requires Kcnya to ensure cqual “rights for both spouscs in respect of
the ownership, acqumtmn management, administration, anoymcnt and dlqpo-
sition of property.” Article 23(4) of the ICCPR similarly requires Kenya to “take
appropnatc steps to ensure cequality of rights and rcﬁpomlbllmc% of spouses as
to marriage, during marriage and at its dissolution.” Section 3(a) of the Matri-
monial Property Bill guarantees the equal right of marricd women and married
men “to acquire, hold and disposc of property.”

Prohibition of 4. (1) No institution or official that deals with land,
discrimination in including local chiefs and elders, may:

application of customary  (a) discriminate on the basis of sex or marital status
law in applying customary law to land allocation or

determination of land rights; or

(b) apply any customary law that discriminates
against women with respect to land rights, including
rights of ownership, occupancy, use, access, control,
and consent to transactions.

(2) Any application of customary law which denics
women cqual rights of ownership, occupancy, use,
access, control, and consent to transactions shall be
null and void.

(3) Adoption of affirmative measures (o increase
the representation of women in institutions that deal
with land shall not be considered discrimination in
contravention of subsections (1) or (2).
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This provision Timits the application ol customary law to correct the harmtul
effects of customary law provisions that deny women’s rights to land. The pro-
hibition of discrimination is designed to implement the principle of sex equality
recognized in the Constitution’s definition of discrimination in section 82(3)-
While the Constitution prohibits sex discrimination in section 82(1), it permits
application of discriminatory customary law in section 82(4)(c). However, this
constitutional provision does not mandate sex discrimination; the Parliament is
free to prohibit sex discrimination as to land rights. Enacting this prohibition
would fulfill the Draft National Land Policy’s commitment to “[r]epeal existing
laws and outlaw . . . customs and practices constituting discrimination against
women in relation to land.” MINISTRY OF LANDS, DRAFT NATIONAL LAND PoLicy,
supra, § 3.6.10.3, para.225(b).

Discriminatory provisions of customary law often prevent women from own-
ing or accessing land. Under customary law, men traditionally control land and
property. See Interview with Frederick Oundo, Programme Officer, CLARTION,
in Nairobi, Kenya (Apr. 3, 2008); Interview with County Clerk, Laikipia County
Council, supra. The Government of Kenya has recognized the sex inequality in
property rights in its report to the CEDAW Committee: “Under the customary
law of most ethnic groups in Kenya, a woman cannot inherit land, and must live
on the land as a guest of male relatives or of their husbands.” Republic of Kenya,
Combined Fifth and Sixth Periodic Reports of States Parties to the Commit-
tee on the Elimination of Discrimination Against Women (39th Sess., 2007),
U.N. Doc. CEDAW/C/KEN/6 (Oct. 16, 2006), para. 10, available at http://www.
un‘()rg/womcnwatch/daw/ccdaw/ggscss.hLm (under Kenya) [hercinafter Ke-
nya’s Report to CEDAW Committec]. Furthermore, interpretation of customary
law “quite often favours men over women.” Republic of Kenya, Second Periodic
Report of States Parties to the Human Rights Committee (83rd Sess., 2005),
U.N. Doc. CCPR/C/KEN/2004/2 (Sept. 27, 2004),, para. 31, available at http://
documents.un.org. (After clicking “welcome,” then click “simple search,” and
insert the U.N. Doc. No. at “symbol.”)

Customary law governs land rights pursuant to many Kenyan statutes, there-
by entrenching discriminatory practices into the civil law. Section 115(2) of the
Constitution of Kenya provides that customary law governs the “rights, interests
or other benefits in respect of” trust land. The Trust Land Act reiterates that “[i]
n respect of the occupation, use, control, inheritance, succession and disposal of
any Trust land, every tribe, group, family and individual shall have all the rights
which they enjoy or may enjoy by virtue of existing African customary law.” The
Trust Land Act, (2004) Cap. 288 § 69. (Kenya.) Under the Land Consolidation
Act, customary law informs the rights and interests recognized in the Record of
Existing Rights and thus are the basis for compensation and land allocation.
The Land Consolidation Act, (2004) Cap. 283 §§ 11(1), 15(2), 21(2), 22(1). Under
the Land Disputes Tribunal Act, all civil cases involving “(a) the division of, or
the determination of boundarices to land, including land held in common; (b) a
claim to occupy or work land; or (¢) trespass to land” shall be adjudicated “in
accordance with recognized customary law.” The Land Disputes Tribunal Act.
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(2004) Cap. 287 §§ 301), 3(7). Asa result of these provisions, institutions that ad-
judicate land rights are currently free to apply customary laws that discriminate
against women.

Kenya has an obligation under international law to climinate sex discrimina-
tion and ensure the cquality of women. According to CEDAW, which Kenya has
signed and ratificd without reservations, the state has a duty under article 2(b) to
adopt “appropriate legislative and other measures ... prohibiting all discrimina-
tion against women” and a duty under article 2(f) to “take all appropriate mea-
sures, including legislation, to modify or abolish existing laws, regulations, cus-
toms and practices which constitute discrimination against women.” CEDAW,
supra, art. 2(b) and 2(f). States partics also have a duty to “embody the principle
of the equality of men and women in their national constitutions or other appro-
priate legislation if not yet incorporated therein and to ensure, through law and
other appropriate mcans, the practical realization of this principle.” CEDAW,
supra, art. 2(a). The ICCPR declares that the law “shall prohibit any discrimi-
nation and guarantce to all persons cqual and effective protection against dis-
crimination on any ground such as ... sex ...or other status.” [CCPR, supra, art.
26. The African Charter also imposes a duty to prohibit discrimination: “The
State shall ensure the climination of cvery discrimination against women and
also cnsure the protection of the rights of the woman and the child as stipulated
in international declarations and conventions.” African Charter, supra, art. 18(3).

Kenya also has an aflirmative obligation under international law to eliminate
customs that discriminatc against women. According to article 5 of CEDAW,
which Kenya has signed and ratified without reservations, states partics shall
take all appropriatec measures to climinate “prejudices and customary and all
other practices which arc based on the idea of the inferiority or the superiority
of cither of the sexes or on stercotyped roles for men and women.” CEDAW,
supra, art. 5. Customary laws related to property represent a clear example of
such practices, since they restrict women’s rights to own and control property
based on stereotypes that men are heads of houscholds and women cannot be
trusted with property. KLA, Policy Bricf, supra, at 1. The CEDAW Committce
has warned that such customs and stereotypes perpetuate discrimination against
women and has thereflore urged the government of Kcenya to “put in place with-
out delay a comprchensive strategy, including legislation, to modify or climi-
natc cultural practices and stercotypes that discriminate against women. . . .”
CEDAW, Responsc to Fifth and Sixth Combined Report of the Government of
Kenya, supra, para. 22. The government recognized this principle in passing the
Children’s Act of 2001, which prohibits “customs or traditional practices that are
likely to negatively affect the child’s life, health, social welfare, dignity or physi-
cal or psychological development.” The Children’s Act, (2001) Cap. 8§ 14. The
harmful effect of customs on the girl child applics cqually to adult women, who
arc often treated as if they were children under customary law by denying them
land rights cquivalent to men. By prohibiting such discrimination. Kenya could
resolve the conflict between internadonal law and customary law and ensurc that
all members of society are protected against harmful customs.
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This provision reflects a regional trend by drawing from examples such as
Uganda’s Land Act, which states that “[a|ny decision taken in respect of land
held under customary tenure . . . shall be in accordance with the customs, tradi-
tions and practices of the community concerned, except that a decision which
denies women . . . access to ownership, occupation or use of any land . . . shall
be null and void.” The Land Act, (1998) Cap. 227 § 27. (Uganda). Likewise, the
Village Land Act of Tanzania declares that customary law shall be void “to the
extent to which it denies women, children or persons with disability lawful ac-
cess to ownership, occupation or use of any such land.” The Village Land Act,
(1999) Cap. 114 § 20. (Tanzania).

The prohibition of sex discrimination also reflects the will of the Kenyan
people. Kenyans have shown their support for such a provision during public
consultations carried out by the Kenya Law Reform Commission in 2007. In
presentations on the proposed Gender Equality Bill, g1% of respondents said
that women had been discriminated against and 96.6% of respondents agreed
on the need for an anti-discrimination law. Kenya Law Reform Commission and
Mohammed Muigai Advocates, The Proceedings Report of the Provincial Pub-
lic Consultative Meetings on the Review and Analysis of the Marriage Bill 1993,
the Married Women Property Bill, the Gender Equality Bill 2002 and the Family
Protection (Domestic Violence) Bill 2002 Held Between 27th February 2007 and
1oth April 2007 (June 2007) (on file with author). The overwhelming popular
support for sex equality further demonstrates that custom is not a legitimate
excuse for discrimination against women.
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Types of land rights 5. (1) The three types of categorics of land are:

(@) government land, which means land for the time
being vested in the Government by virtue of sections
204 and 205 of the Constitution (as contained in
Schedule 2 to the Kenya Independence Order in
Council, 1963), and scctions 21, 22, 25 and 26 of the
Constitution of Kenya (Amendment) Act, 1964 and
any land that may be designed as public land under the
National Land Policy;

(b) Trust land, which mcans land that is vested in

the county councils on behalf of a community under
Chapter IX of the Constitution and any land that may
be designated as community land under the National
Land Policy; and

(c) registered land, which is land that is owned or
held under frechold tenure under the Registered Land
Act, the Registration of Titles, the Land Titles Act, or
similar acts and any land that may be designated as
private land undcr the National Land Policy.

(2) Depending upon the category of land, the rights that may be
cxcrcised are divided into—

(a) a right of ownership;

(b) a right of lcaschold; or

(c) aright of occupancy.

Kenya has over 75 land laws, which crcate a confusing and anachronistic legal
framcwork that fails to recognize women’s land rights. KLA, Policy Bricf, supra,
at 1. As a result, land bodices, confused about the nature of land rights, have ig-
nored and marginalized women’s rights to land. See Kenya Land Alliance, The
National Land Policy in Kenya: Critical Gender Issucs and Policy Statements
5 (2004), http://www.kenyalandalliance.or. Lc/]ssucs%20Papcr/620gcndcr/620
pdf [hcu:maﬂcr KLA, National Land Policy]. This provision, in conjunction
with the provisions that follow, clarifics the types of land rights and divides them
into rights of ownership, rights of lcaschold, and rights ofoccupancy. The struc-
turc of this section ts borrowed from scctions 19 and 21 of the Namibia Com-
munal Land Reform Act, which list the type of rights to communal land, which
is similar to Kenya’s trust land, which 1s also communally controlled. Sce Com-
munal Land Reform Act, No. 5, § 19 (2002) (Namib.) (“The nghts that may be
allocated in respect of communal fand under this Act are divided into - (a) cus-
tomary land rights; and (b) nghts of lcaschold.™); Communal Land Reform Act,
No. 5, § 21 (“The following customary land rights may be allocated 1n respect
of communal land - (a) a right 10 a farming unit; (b) a right to a residential unig
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(¢) a rnight to any other Torm ol customary tenure that may be recognised and
described by the Minister by notice in the Gazette for the purposes of this Act.”).

This provision identifies the three categories of land under existing Kenyan
law--government land, Trust land, and registered land--but anticipates the enact-
ment of the National Land Policy, which would rename those categories as pub-
lic land, private land, and community land, respectively. See draft National Land
Policy, supra, § 3.3.1, para. 56-57. The definition of government land is drawn from
the definition under the Government Lands Act. (2004) Cap. 280 § 2 (defining
“government land” as “land for the time being vested in the Government by vir-
tuc of sections 204 and 205 of the Constitution (as contained in Schedule 2 to the
Kenya Independence Order in Council, 1963), and sections 21, 22, 25 and 26 of
the Constitution of Kenya (Amendment) Act, 19647). The Draft National Land
Policy defines public land to include “all land that is not private or community
land and any other land declared to be public land by an Act of Parliament.”
DRAFT National Land Policy, supra, § 3.3.1.1, para. 59. Scction 114 of the Consti-
tution enumerates various areas as Trust land, and section 115(1) vests Trust land
in the county councils. The Draft National Land Policy defines community land
as “land lawfully held, managed and used by a specific community as shall be
defined in” a Land Act that will implement the policy. DRAFT National Land
Policy, supra, § 3.3.1.2, para. 63. Multiple statutes govern registered land, which
confers the most land rights to individuals. See id. §§ 3.3.1.3, 3.3.3.1. The Draft
National Land Policy defines private land as “land lawfully held, managed and
used by an individual or other entity under statutory tenure.” Id. §§ 3.3.1.3, para.

67.

Right of ownership. 6. (1) A right of ownership includes, but is not limited
to: the rights to own, administer, alicnate, mortgage,
or control the land or usc the land as collateral.

(2) A right of ownership is available for registered

land.

This provision defines the right of ownership, which applics to registered
land, which could include trust land (or community land) that has been duly
registered. According to the Draft National Land Policy, the right of ownership
includes “the right to usc, the right to disposc of, and the right to exclude others
from the land owned.” DRAFT National Land Policy, supra, § 35.5.5, para. 70.
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Right of leaschold. 7. (1) A right of leaschold is a right to use land

for a defined period of time in exchange for the
performance of certain obligations and includes all
rights specified in the lease.

(2) Rights to Trust land that have been granted
under a lease, licence, or occupation permit granted
under Part VI of the Trust Land Act shall be
deemed to be rights of leaschold.

(3) A right of leaschold is available for all categories
of land

This provision defines the right of leaschold, which applics to all types of
land. It is defined to include rights to trust land that have been granted by leasc,
licence or occupation permitted under Part VI of the Trust Land Act. The defini-
tion of the right of lcaschold is borrowed from scction 3.3.3.2 of the Draft Na-
tional Land Policy, which defines “leaschold tenure” as “the right to use land for
a defined period of time in exchange for the performance of certain obligations
such as the payment of rent.” DRAFT National Land Policy, supra, § 5.5.8.5,
para. 78. Under that scction, the Kenyan Government has promised to “[c]stab-
lish mechanisms for the creation of Ieaschold interests out of public, community,
and private land.” 1d. § 3.3.3.2, para. 79(b). Enacting this scction would help
fulfil that promise.

Right of occupancy. 8. (1) A right of occupancy includes the rights to:
access, usc, farm, and live on the land;

acccess, usc, and farm resources on the land;

plant and bencfit from trees, crops, plants, or sceds
on the land; and

benefit from and control the profits from the trees,
crops, livestock, or by-products of the occupant’s
labour on the land.

(2) A dependant of the primary holder of the

right of occupancy shall cnjoy a derivative right of
occupancy on the land.

(3) A right of occupancy is available for all
catcgorics of land.
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The right of occupancy, a beneficial interest or right less than ownership, will
guarantee that all women, including female dependants, will have rights to land;
however, it eliminates discriminatory requirements of dependence on men by
relying on statutory law, not customary law. Currently, Kenya’s land statutes do
not explicitly recognize any rights of women to land that may exist when another
person like her husband or brother is the primary rights holder and do not even
recognize the access and use rights women had under customary law. See KLA,
DRAFT National Land Policy, supra, at 5, Human Rights Watch, Double Stan-
dards: Women’s Property Rights Violations in Kenya 7 (2003), available at hetp://
hlw.()rg/rcports/Qoog/kcnyaogog/kcnyaogog.pdf [hereinafter Human Rights
Watch, Double Standards|. Under customary law, even though male heads of
the village or family would be allocated the land, women had rights to occupy
and cultivate the land. Akinyi Nzioki, The Effects of Land Tenure on Women’s
Access and Control of Land in Kenya, in Cultural Transformation and Human
Rights in Africa 218, 228, 230 (Abdullahi A. An-Na’im ed., 2002). According to a
Kenya National Commission on Human Rights report, for example, under Luo
customary law, a man usually parcelled out his tract of land to his wife or wives,
and cach wife cultivated her tract and could amass a larger tract based on her
labour. Kenya National Commission on Human Rights, From Despair to Hope:
Women’s Right to Own and Inherit Property 3 (2005).

This section is modelled after Uganda’s Land (Amendment) Act, 2004, which
provides that “[c]very spousc shall enjoy security of occupancy on family land”
which means “a right to have access to and live on family land.” The Land Act,
(1998) Cap. 227 § 38A(1)-(2), as amended by The Land (Amendment) Act, 2004,
§ 19. (Uganda.). However, this section extends protections to cohabitants and
family members, as well.
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Joint spousal rights to
matrimonial land.

9. (1) As of the date of cffectivencss of this Act,
spouscs must register matrimonial land as joint
proprictors.

(2) A spousc may not register matrimonial
land as a solc proprictor during the subsistence of
the marriage.

(3) A spousc may register as solc proprictor
of non-matrimonial land.

(4) Tf matrimonial land is not jointly
registered in violation of subscctions (1) and (2) of
this scction—

a. the Registrar shall register the
spouscs as joint proprictors;

b. the spousc who is not the
registered proprictor has the same

rights to the land as the spousc who
is the registered proprictor;
and

C. any transaction in the
matrimonial land made without the

conscnt of both spouses is void and shall be
sct aside.

(5) Matrimonial land registered in the name
of only onc spousc prior to the datc of cffectiveness
of this Act shall be presumed to be owned by both
spouscs, and both spouscs will be presumed to have
the same rights to the land.

(6) From the date of effectiveness of this
Act, a right of lcaschold granted to a spousc for
matrimonial land must be granted in the name of
the applicant and the applicant’s spousc or spouscs
who will live on the land with the applicant, who
will hold cqual rights to such leaschold.

(7) Foran application for a right of
lcaschold after the date of effectiveness of this Act,
the names of both the applicant and the applicant’s
spousc or spouses who will live on the land with the
applicant must be included on the application form.

(8) Spouscs shall hold cqual rights of
occupancy to matrimonial land, including to
land allocated to a spousc prior to the date of
clfecuveness of this Act if the spouscs live together
on the land.
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Kenya must rectify the historically unequal rights ol spouses to Tand, under
which men have dominated all types of land rights. See Telephone Interview
with Lily Murei, Monitoring and Evaluation Officer, Kenya Land Alliance (Feb.
26, 2008). Because the Registered Land Act vests absolute ownership of land in
the registered proprictors, who are overwhelmingly men, women effectively have
been denied rights to land. KLA, National Land Policy, supra, at 4.

Section 101(1) of the Registered Land Act, (2006) Cap. 300, allows for registra-
tion of land “made in favour of two or more persons.” However, joint registration
“is relatively rare.” Telephone Interview with Evelyne Opondo, Senior Counsel,
FIDA-Kenya (Jan. 30, 2008). According to Leah Kiguatha, a Kenyan Attorney,
“[tJhe practice is for property to be registered in the man’s name, even if I con-
tribute to the property as a wife, 1 can’t insist that it be registered in my joint
name.” Interview with Leah Kiguatha, Kenyan attorney, in Wash., D.C. (Feb.
22, 2008). Only 35 percent of married interviewees asked about joint registra-
tion owned their property jointly with a spouse. International Women’s Human
Rights Clinic (IWHRC) & FIDA-Kenya, Fact-finding on Women’s Property,
Land, and Inheritance Rights in Kenya (Mar.-Apr. 2008) (on file with author).

This provision ensures that husbands and wives have cqual rights to matri-
monial land under all categories of land and all types of land rights by requiring
that any leaschold or registration be in the names of both spouses. It is loosely
based on Tanzania’s Land Act, which establishes a presumption of co-occupancy
of land among spouses. See Land Act, (2002) Cap. 113§ 161(1). (Tanz.) (“Wherc a
spouse obtains land under a right of occupancy for the co-occupation and use of
both spouses, or where there is more than one wife, all spouses, there shall be a
presumption that . .. the spouses will hold the land as occupicers in common and,
unless the presumption is rebutted . . ., the Registrar shall register the spouses as
occupicrs in common.”). This section, however, provides further protection than
a presumption by establishing a legal requirement of joint registration, which
will make the safeguards for spouses more automatic.

Other countries across the globe with comparable circumstances have suc-
cessfully established such a joint registration requirement. For example, Article
29 of Nicaragua’s Law 278 (1997) requires joint titles for couples, whether mar-
ried or unmarried, and a title issued in the name of the head of the houschold
is deemed issued to both members of the couple. Lorenzo Cotula, Food and
Agriculture Organization Legal Office, FAO Legislative Study No. 76, Gender
and Law: Women’s Rights in Agriculture 21 (2002), ftp://ftp.fao.org/docrep/
fa()/005/)r4311F/y43nl~foo.pdf. Similarly, under Memorandum Circular 18 of
1996 and Administrative Order 1 of 2001, administrative guidelines pursuant to
the Comprchensive Agrarian Reform Law of the Philippines, land titles must be
issued in the names of both spouses, whether or not they are legally married, for
land they jointly work and cultivate. 1d. at 59-60. Both legal reforms increased
women’s land ownership. /d. at a1, 6o.

Of 29 Kenyans asked whether joint registration should be required, 28
supported such a requirement. International Women’s Human Rights Clinic
(IWHRC) & FIDA-Kenya, Fact-finding on Women’s Property, Land, and In-
heritance Rights in Kenya (Mar.-Apr. 2008). They favoured the requirement
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because 1t would 1ncrease the prevalence and acceptance of joint registration,
promote cqual rights to land during marriage and at divorce, and prevent wid-
ow disinheritance. See, e.g., Interview with Joyce Wangui, divorced woman, in
Nanyuki, Kenya (Mar. 30, 2008) (via interpretation); Telephone Interview with
Lily Murel, supra; Interview with Leah Kiguatha, supra; Interview with Cecilia
Mbaka, Assistant Commissioner, the Ministry of Gender, Sports, Culture and
Social Services, in Nairobi, Kenya (Apr. 4, 2008). It would thus guarantee the
rights to equality in marriage under article 16(1)(h) of CEDAW and article 23(4)
of the ICCPR.

Incentives for joint ro. The lollowing incentives should be granted o
registration. cncourage joint registration:

(1) A rcgistration instrument is exempt
from the stamp duty under the Stamp Duty Act,
Cap. 480, where at Icast onc man and at least one
woman register a parcel of land together as joint
proprictors.

(2) Wherc at lcast onc man and at least
onc woman register a parccl of land wogether as
Joint proprictors, the administrator of the Fund
cstablished in scction 19 of this Act may make a
grant to cach proprictor as established by the Fund
guidclines.

3) The Minister of Lands or the Minister
of Finance may providc additional incentives to
cncourage women'’s registration of land.

(4) Joint proprictors nced not be married o
reccive any of the benefits mentioned in subscctions
(1), (2), or (3) of this scction or in the Scventh

Schedule.

The statutory incenuives in this provision would also increase the prevalence
and acceplance of joint registration. This section extends incentives both to
spouscs and to men and women who are not married. including brothers and
sisters, lathers and daughters, cohabitating couples, and other dependants o
increasce all women’s access o land tides. OF 25 Kenyans asked, 23 supported
at lcast some form of incentives for joint registration. IWIRC & FIDA-Kenya,
supra. No onc rejected the proposal. /d. Supporters included 6 national govern-
ment officials, in addition wo professors, lawycrs, civil socicty members, and rural
mcn and women. /4.

This scction climinates the stamp duty under the Stamp Duty Act, (2004)
Cap. 480, and provides for a possible cash grant that would be funded by land
corruption fines and for additional discretionary incentives for joint registration.
The Seventh Schedule of this Act relaxes the conveyancing [ces for joint regis-
tration. Eliminaung the stamp duty, the primary land registration fee, would
encourage joint registration. Interview with Ticellen Kwamboka Ombau, Advo-
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cate ol the High Court of Kenya and FTDA-Kenya member, 1n Nairobi, Kenya
(Apr. 1, 2008). According to Hellen Kwamboka Ombati, the stamp duty is the
primary land tax that the national government receives. Id. The Ireland Family
Home Protection Act, 1976 similarly eliminates any “stamp duty, land registra-
tion fee, Registry of Deeds fee or court fee,” albeit only for joint spousal regis-
tration. Family Home Protection Act, 1976 § 14 (Act No. 27/1976) (Ir.), available
at http://www.bailii.org/ic/lcgis/num_ac[/1976/zzaQ7y1976.1.html#zzaz7y1976
(last visited Feb. 27, 2008). Quebec, Canada has implemented grant programs to
promote equal treatment of female farmers. Canada, Third Periodic Reports of
States Parties to the Committee on Economic, Social and Cultural Rights (1gth
Sess., 1998), para. 1055-56, U.N. Doc. E/1994/104/Add.17 (Jan. 20, 1998), avail-
able at http://documents.un.org. (After clicking “welcome,” then click “simple
search,” and insert the U.N. Doc. No. at “symbol.”) The Act to Promote the
Development of Agricultural Operations, R.S.Q)., ch. M-36 (1986) (Can.), pro-
vides grants of $15,000 (918,170 Kenyan shillings) to farmers between 18 and 40
years old, and the Programme d’accés a la propriété pour les conjoints de 40 ans
et plus (an ownership programme for spouses over 40), provides grants of up to
$5,000 (306,133 Kenyan shillings) when a woman acquires 20% of farm assets.
1d.; see Currency Converter-Yahoo! Finance, http://finance.yahoo.com/currency
(last visited May 12, 2008). These policies have “increased the number of wom-
en farmers who owned property from 4,951 to 11,234.” Although Kenya might
not afford such large cash grants, it might afford eliminating fees and taxes on
land registration and smaller cash grants, especially if such grants are funded
from fines paid by corrupt land officials or people who commit fraud before
land boards. One national government official, Cecilia Mbaka, asserted that the
benefits of such incentives to Kenyan society would probably outweigh the cost
to Kenya’s government revenues:

Of coursc it will not be good for Kenya's government revenues .. ., but I think in
the long run, . . . the people themselves stand to benefit because T think you will
not sce all these cases going to court . ... [TJowillalso have its advantages that you

might not be able to put a monctary valuc on.

Interview with Cecilia Mbaka, Assistant Commissioner, the Ministry of Gen-
der, Sports, Culture and Social Services, in Nairobi, Kenya (Apr. 4, 2008).

2004 141



Georgetown Journal of International Law

Requirement for 11. (1) In a transaction for which consent of a land
spousal consent and body, including the land control board, is required,
consideration of other the land body must -

interests in the land. (a) obtain the consent of the applicant’s spousc if

the transaction involves the matrimonial land; and
(b) consider the interests of all persons who

hold a right of occupancy on the land, including
dependants living on their parents’ land.

(2) In polygamous marriages, the spousc or spouscs
whose consent is required shall be determined
pursuant to the property distribution agrcement
cntered into pursuant to scction [20(A)] the
Marriage Act.

This provision requires that spousal consent to a transaction in land, even
il for example, the land is only in the husband’s namc. Thus, a wifc's consent
will always be required when the sale of her family’s agricultural land is con-
templated. The lack of a spousal consent requirement currently lecaves women
vulncrable to being dispossessed and rendered homeless by salc of their land.

Kcnyan law fails to protect women’s decision-making authority in land trans-
actions, whether they arc marricd or non-marricd women living as dependents
on another person’s land. While the Land Control Act requircs the consent of
land control boards for transactions aflecting agriculwural land, the act does not
require the consent of both spouses if onc of them objects to the salc or mortgage

ofl their land.

In the 2006 Court of Appcal casc of Kamau v. Kamau, the court held that
spousal consent is not required to scll matrimonial property when the land is
registered solely in the husband’s name. The judge stated that “[u]ntil recently
it has never been the practice and certainly not a legal requircment that before
the legal proprictor of a picce of land disposcs of it he or she should consult any
third party be it his/her husband or wife.” Kamau v. Kamau (2006) 59 K.L.R.
(C.AK)).

Other countrics have recognized the critical importance of requiring spousal
consent for the sale of family land. For instance, Tanzania requires spousal con-
sent for a mortgage of the matrimonial home. Land (Amendment) Act, (2004) §
114(1). (Tanzania). The Tanzanian Act also requires spousal consent for assign-
ment or transfer of land. Land Act, (1999) § 161(3). (Tanzania). South Africa
provides for the equal powers of spouses and requires consent for transactions
in its Matrimonial Property Act. South African Matrimonial Property Act (88
of 1984) (8. Afr.). Namibia has cnacted a similar provision as well. The Marricd
Persons Equality Act, s. 5-7 (Act T ol 1996) (Namib.). The Ircland Tome Protcc-
tion Act, 1976 voids the conveyance of an interest in the family home without the
prior consent of both spouscs. Ircland, Sccond Periodic Report of States Parties
to the THuman Rights Committee (6gth Scss., 2000), para. 298-99, U.N Doc.
CCPR/C/IRL/98/2 (Apr. 28, 1999), avalable at http://documents.un.ore. (Afier
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clicking ~welcome,”™ then click “simple search,” and nsert the U.N. Doc. No. at
“symbol.”)

Procedures for 12. (1) Subject to the provisions in subscction (2), a
verifying spousal spousc whosc consent is required pursuant to section
conscnt. i of this Act must testify to his or her consent in

person before the land body and must show proofl of
identity as the applicant’s spousc by submitting -

(a) a government-issucd identity card;

(b) a marriage certificate; or

(c) a letter from the chicf, assistant chicf, or an clder
from the arca verifying the person’s identity and the
validity of the marriage.

(2) If a spousc whosc consent is required pursuant to
scction 11 of this Act is unable to appear before the
land body in person, hc or she may submit a letter
from the chicl, assistant chicf, or an clder attesting to
(a) the validity of the marriage, if no marriage
certificate exists;

(b) identity of the spousc whose consent is required;
and

() the validity of the spousc’s consent.

This provision cnsures that a wife’s consent to the sale is genuine. The de-
cisions of land control boards have not adequately accounted for the interests
of women because “[m]en have reportedly bribed land control boards, fraudu-
lently brought imposter ‘wives’ to the boards to consent to land transfers, and
threatened their wives with violence or eviction if they withhold consent.” Hu-
man Rights Watch, Double Standards, supra, at 33. See also Telephone Interview
with Evelyne Opondo, Senior Counscl, FIDA-Kenya (Feb. 11, 2008); Interview
with John Kinyua, Land Control Board Member at Meru, Kenya (March 30,
2008); Interview with  THellen Kwamboka Ombat, supia at p. 16.
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Rejection of 13. (1) Land Bodics, including the Land Control
transactions lacking Board, must refusce consent o all transactions
consent. where:
(a) the conditions in scction 11 and 12 of this Act are
not met;

(b) the Board has reason to suspect that the spousc’s
consent was cocrced through physical or mental
pressure; or

(¢) the Board has rcason to suspect that the
applicant committed fraud before the board by
misrepresenting the identity of his or her spousc

or presenting a fraudulent document purporting
to show his or her spouse’s consent to a land
transaction.

(2) If the land control board discovers a violation of
this Act subscquent to approval of the transaction,
the board shall automatically set aside the
transaction pending appeal.

This provision ensures that transactions which lack spousal consent will not
receive approval from the land control board. Furthermore, if such a transaction
is approved before the board learns that the provisions of this Act were violated,
the transaction will be set aside to protect the interests of persons living on the

land.

Recognition 14. Adjudication Committees and Arbitration Boards con-
of the right stituted under the Land Consolidation Act, Cap. 283, and
ol occupancy adjudication committecs, recording officers, and adjudica-
during the tion officers under the Land Adjudication Act, Cap. 284,
consolidation shall recognize and consider a right of occupancy under this
or adjudication Act as a right in respect of land during the consolidation or
process. adjudication process.

Because Kenya’s land statutes do not recognizc women'’s rights to usc, access,
and occupy the land, the rights of women, including wives and female relatives,
arc largely ignored in land allocation under the Land Consolidation Act and the
Land Adjudication Act, which provide the processes for converting communal
Trust land to private registered land. See KLA, National Land Policy, supra, at 5.
In the National Land Policy, the Kenya Government has acknowledged that the
land adjudication and consolidation processes have “[iJgnor[ed] customary land
rights not deemed to amount to ownership, such as family interests in land.” Sce
National Land Policy, supra, § 3-3.1.2, para. 64(b) (2007). This provision would
explicitly require consideration of women’s rights during thosc processes where
women do not hold the primary rights to the land.
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PART TIT - PROCEDURAL SAFEGUARDS AND DISPUTE RESOLU-

Procedures to facilitate
registration.
{

TION

15. The Minister of Lands shall adopt the following
procedures to facilitate land registration:

(1) The Minister of Lands shall permit chiefs to
register land that has been registered in the name
of one spouse in the joint names of both spouses. A
chief shall promptly report all such registrations to
the Registrar.

(2) The Minister of Lands shall establish, stall,
oversee, and allocate funds and training for one
mobile land registration unit for cach province in
Kenya, which will visit every village or location
within its respective province at least once cach year
to encourage joint registration in rural areas.

(3) Whenever land is registered in favour of two

or more persons, the Registrar shall provide

cach proprictor with a brief document and an

oral statement in the proprictor’s language of
proficiency explaining the nature of his or her
interests and explaining his or her rights to the

land.

The procedures in this scction would render the registration process more ac-
cessible to women. If chiefs and mobile land registration units conduct registra-
tions, they can rcach more pcople than land registrars alonc and thus more pco-
ple can register jointly. According to GeofTrey S. Birundu, Collector of Stamp
Duty, mobile registration programs arc alrcady in place. Interview with Geof-
frey S. Birundu, Collector of Stamp Duty, Ministry of Lands, in Nairobi, Kenya
(Apr. 1, 2008). This provision would make them a formal requirement. Addition-
ally, a woman can make informed decisions about her land and can enforce her
rights more casily if she reccives an explanation of her rights as joint proprictor
or proprictor in common.
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Equal access to credit. 16. (1) All lending institutions must offer the same
terms and opportunities for credit and loans to men
and women, regardless of marital status.

(2) Lending institutions may adopt remedial
mecasures to enhance access of women to credit and
loans, including, but not limited to:

(a) longer payment periods for women;
(b) alternative collateral, other than land titles,
including collateral based on —
the rcasonable value of crops, livestock, or
estimated crop yiclds;
titles to vehicles;
pay slips;
leases; and
other movable property of value.

(3) If any lending institution unrcasonably
refuses collateral under subsection (2) from a
woman or discriminates against a woman in
violation of subsections (1), the woman may~
suc the institution to compel it to lend to her based
on the collateral she proposcd or for damages; and
report the institution to the Ministry of Finance.

(4) Upon receiving a report under subsection
3(b), the Minister of Finance will issuc a warning to
the lending institution.

(5) A private lending insticution that reccives
more than three warnings may losc its charter to do
business in Kenya.

(6) The Minister of Finance may recommend
clients or subsidies to encourage lending
institutions that have not received any warnings
under scction 4.

Because women ofien do not have land tites, which are common collateral
[or loans, women cannot access loans, in violation of their right to cqual access
to credit. See Ministry of Gender, Sports, Culture, and Social Serviees, National
Gendcer and Development Policy 7 (2000), available at http://www.culture.go.ke/
imagc.s/smrics/pdf/gcndcrpolicy.pdf [hereinafter National Gender and Devel-
opment Policy]. Equal access to credit is guarantced under article 153 0ol CEDAW,
which requires Kenya “10 ensure, on a basis of cquality of men and women, the
samc rights, in particular: . .. (b) The right to bank loans, mortgages and other
forms of financial credit,” and under article 14(2)(g) of CEDAW, which provides
for “access to agricultural credit and loans” for women in rural arcas. The major
lending institutions in Kenya, including the Agricultural Finance Corporauon
(AFC) and Kenya's three major commercial banks, Standard Bank, Barclays
Bank. and Commcrcial Bank usually require a fand dde as collateral for loans.
Sec Cotula, supra, at 121; Nzioki, supra. at 218, 246. In the Natonal Gender and
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Development Policy, the Government ol Kenya has acknowledged that “[1]n
most cases, access to credit . . . is linked to access to land ownership. Women can-
not therefore qualify for any credit that is tied up with collateral requirements,
which are often based on a land title deed.” National Gender and Development
Policy, supra, at 7. In reports to the CEDAW Committee, the Government of
Kenya further acknowledged that “women are faced with greater challenges than
men due to the fact that not many of them hold titles to land which is the major
collateral to bank loans.” Kenya’s Report to CEDAW Committee, supra, para. 10.

This provision would ensure that women who do not have collateral may still
obtain loans by requiring lending institutions to accept alternative collateral
from women. Section 19(1) of the Agricultural Finance Corporation Act, (2004)
Cap. 323, says that “[t]hc Corporation may ... upon such terms and conditions
as to interest, repayment, sccurity or otherwise and in such manner as the Board
may think fit, make a loan to a farmer to enable him to engage more effectively in
agriculture.” This gives the AFC discretion to accept alternative collateral from
women. This provision also provides an incentive for institutions that lend to
women because they may attract more business and a disincentive for institu-
tions that do not lend to women because they may lose business and possibly
their charter to do business in Kenya. Tt also provides legal remedies for women.

Kenyan lending institutions already benefit when they provide loans to
women. Banks are starting to realize that women represent a “lucrative,” “un-
tapped” market, and microfinance has increased. John Ndegwa, Kenya: All Eyes
On Women, E. Afr. Standard, Mar. 31, 2008, available at http://allafrica.com/
stories/200803310991.html. According to the General Counsel of a bank in East
Africa, loan repayment rates are higher for women than for men. Interview with
General Counscl, Bank in Fast Africa, in Nairobi, Kenya (Apr. 2, 2008). Women
have successfully accessed credit in groups called “merry-go-rounds.” Interview
with Dorothy McCormick, Professor, University of Nairobi, in Nairobi, Kenya
(Apr. 2, 2008).

2009 147



Georgetown Journal of International Law

Representation of women  17. Women shall constitute at least one-third and

in land bodics. cndcavouring toward onc half (fifty percent) of
the members of all appointed or clected public
institutions that determine land rights, including
registering or allocating land, arbitrating or
adjudicating land disputes, and controlling land
transactions, including on:

(@). County Councils that address trust land
rights pursuant to scction 115 of the Constitution
and section 2 of the Trust Land Act;

(b). Divisional Land Boards appointed by
county councils under section 5 of the Trust Land
Act;

(©). any Committee for any adjudication scction
appointed by Adjudication Officers under section g
of the Land Consolidation Act:

(d). any Arbitration Board appointed by the
Minister of Lands and sclected by Adjudication
Officers under section 10 of the Land Consolidation
Act;

(¢). any land control board or land control
appecals board appointed by the Minister of Lands
undcr the Land Control Act;

(D). the panel of elders for cach registration
district under section 5 of the Land Disputes
Tribunals Act;

(8)- the African Advisory Committecs
appointed by Scttlement Officers under the Trust
Land (Lambwe Valley) Rules, the Trust Land
(Sarora) Rules, the Trust Land (North Yatta, Yatta
Platcau and Ithanga) Rulcs, and the Trust Land
(Olenguruonc) Rules; and

(h). any other public institution constituted
in the future for purposes of land administration
or management, determination of land rights, or
resolution of land disputes.

The representation of women in institutions that dcal with land will ensure
that women’s rights arc recognized in crucial decisions that affect their homes
and livelihoods. The current land statutes make no provision for [emalc repre-
scentation in land bodies. In addition, stercotypes about women’s role in socicty
have led to the exclusion of women from these bodies in accordance with custom
and tradition. See Tnterview with Jackson Kirigia, Assistant Chicl, in Mcru, Ke-
nya (Mar. 31, 2008) (stating that there are no women clders because custom doces
not allow 11). As a result, almost all of the land adjudicators, consolidators, arbi-
trators, and council members are men. Nzioki, supra, at 218, 237. When women
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arc not represented n the dccision-making process, they cannot cllectively pro-
tect women’s rights to land.

The lack of female representation in institutions that deal with land violates
fundamental human rights protected in the Constitution and in international
treatics that Kenya has ratified. The Constitution guarantees the right to be free
from discrimination on the basis of sex in section 82(1), which declares that that
“no law shall make any provision that is discriminatory cither of itself or in its
effect.” The laws that set up adjudicatory bodies for land violate section 82(1)
because they are discriminatory in effect. Since clders are traditionally male,
appointing them as the decision-makers in land disputes discriminates against
women and thereby violates section 82(1).

Kenya must provide for representation of women in decision-making bod-
ies to fulfil its international legal obligations to protect women’s right to equal-
ity and their right to participate in political life. Kenya has a duty to protect
the right of women to participate in political life pursuant to [CCPR article
25 (the right to “take part in the conduct of public affairs” without distinction
as to sex) and CEDAW article 7 (the statute must “ensure to women, on equal
terms with men, the right . . . [tJo participate in the formulation of government
policy and the implementation thereof and to hold public office and perform all
public functions at all levels of government”). The CEDAW Committee raised
this issue with the Kenyan government in 2006, expressing its concern about
“the under-representation of women in political and public life, in particular . .
. in appointed decision-making bodies, in particular at decision-making levels.”
Committee on the Elimination of Discrimination Against Women, Conclud-
ing Comments: Kenya, at para. 27, U.N. Doc. CEDAW/C/KEN/CO/6 (2007),
available at h(.tp://www.un.org/womcnwatch/daw/ccdaw 39sess.htm (under Ke-
nya). By failing to provide scats for women in institutions that concern land, the
government is effectively excluding women from a fundamental arca of social
and political life which is extremely important in Kenya. Where women play
such an integral role in cultivation of agricultural land, this failure to provide
for equal representation is a serious detriment to the country: “Women’s full
participation is essential not only for their empowerment but also for the ad-
vancement of socicty as a whole.” Committee on the Elimination of Discrimi-
nation Against Women, General Recommendation No. 23, Women in political
and public life (16th Sess., 1997), para. 17, U.N. Doc. A/52/38/Rev.1 at 61 (1997),
available at ht[p://www.un.org/womcnwaLch/daw/ccdaw/rccommcndalions/rc-
comm.htm#rccomag [hereinafter CEDAW General Rec. 23].

International law supports the use of affirmative measures to include women
in government institutions. In accordance with ICCPR article 25, the Human
Rights Committee has declared that states must take “effective and positive mea-
sures to promote and ensure women’s participation in the conduct of public af-
fairs and in public office, including appropriate affirmative action.” HRC, Gen-
eral Comment No. 28, supra, para. 2¢g. In addition, CEDAW article 4 provides
for temporary special measures “aimed at accelerating de facto equality between
men and women,” which applies to achieving women’s equal participation in
politics. CEDAW General Rec. 23, supra, para. 15.
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I'he Kenyan government has made Taudable elforts to promote the represen-
tation of women, but further action is needed to realize these aspirations in en-
forceable legal provisions. Kenya’s National Land Policy reflects the need for
increased female representation in the specific context of land, declaring that
“[w]omen are not sufficiently represented in institutions that deal with land.”
National Land Policy supra, § 3.6.10.3, para. 223. To solve this problem, the pol-
icy provides that the Government shall “[e]nsure proportionate representation
of women in institutions dealing with land at all levels.” National Land Policy
supra, § 3.6.10.3, para. 225(h).

Both the Kenyan government and the population support the inclusion of
women in decision-making bodies. During public consultations carried out by
the Kenya Law Reform Commission in 2007, there was unanimous agreement
on the need for broader legislation on affirmative action and 85% of respondents
supported equal representation of women. Kenya Law Reform Commission and
Mohammed Muigai Advocates, The Proccedings Report of the Provincial Pub-
lic Consultative Mectings on the Review and Analysis of the Marriage Bill 1993,
the Married Women Property Bill, the Gender Equality Bill 2002 and the Fam-
ily Protection (Domestic Violence) Bill 2002 Held Between 27th February 2007
and 1oth April 2007 (Junc 2007) (on file with author). In intcrviews conducted
in March and April 2008, 92% of the 26 respondents supported a requirecment of
women’s representation on land bodies. IWHRC & FIDA-Kenya, supra.

Scveral of Kenya’s neighbours and other sub-Saharan African countrics have
recognized the importance of ensuring female representation in institutions that
deal with land. Uganda requires that “[a]t least one-third of the” at lcast five
members of a district land board “shall be women.” The Land Act, (1998) Cap.
227§ 57(3) (Uganda). Tanzania has also enacted provisions requiring representa-
tion of women on land adjudication bodics. Village land councils consisting of
between five and seven members must include at least two women. The Village
Land Act, (1999) Cap. 114 § 60(2) (Tanzania). In addition, village adjudication
committees consisting of between six and nine members must include at least
threc women, which guarantees between 30 and 50% fcmalc representation on
the committees. Village Land Act, (1999) Cap. 114 § 53(2) (Tanzania). Similarly,
Namibia has ¢nacted a requirement for four women to be appointed to commu-
nal land boards. Communal Land Reform Act, (2002), § (4)(1)(d) (Namibia).

Qualifications for 18. In appointing members to public institutions
membership of land that determine land rights, regard shall be had
bodies. to the person’s skill or practical experience in

agriculture, land management, or governance.

This provision is designed o ensure that members of tand bodics arc qualificd
to make decisions regarding land rights and that women with relevant experi-
cnce arc included. Because so many Kenyan women engage in agriculture, they
would be well-qualified o serve on boards that make decisions about land al-
location and management. Women have a unique perspecuve in fand disputes:
they are most likely the oncs who take care of the home and the crops. Sec Inter-
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view with Paul Ndungu, Chairperson ol the Ndungu Commission on Land, in
Nairobi, Kenya (Apr. 3, 2008). According to government estimates from 2000,
women headed 38% of agricultural operations in Kenya. National Gender and
Development Policy, supra, at 7. Furthermore, women constitute over 80% of
the agricultural labour force and provide approximately 60% of farm-derived
income. Human Rights Watch, Double Standards, supra, at 10. Under the cur-
rent system, important decisions affecting women’s participation in agriculture
and food production are made without their participation. National Gender and
Development Policy, supra, at 7. Once they are included in the process, they can
utilize their expertise to contribute to local development and thereby benefit the
society at large.

Namibia provides a model for this provision in its specification of qualifica-
tions for land board membership. The Communal Land Reform Act specifies
that the communal land board shall elect four women, two of whom are “en-
gaged in farming operations” and two of whom are women “who have expertise
relevant to the functions of a board.” Communal Land Reform Act, (2002), §
(4)(1)(d). (Namibia). Tanzania also sets forth general qualifications for members
of land bodies to ensure that they possess skills or practical experience in land
management. Land Act, (1999) Cap. 113 § 11(2). (Tanzania).

Bribery of land officials.  19. (1) A person who, being a member of an institution
that deals with land, solicits or receives any payment
from any person to whom any service 1s rendered,
including under the Registered Lands Act, the Trust
Land Act and its subsidiary legislation, the Land
Consolidation Act, the Land Control Act, or the
Land Disputes Tribunal Act, which the member is not
authorised to collect or receive; or being a party to a
matter under the statutes listed in subsection (1)(a),
offers or tenders any payment to a member of a land
body in an attempt to influence the outcome;

commits an offence and is liable to a fine of not less
than [5,000] shillings, giving regard to proportionality
to the value of the property at issue, or imprisonment
of not less than g0 days and not exceeding six months,
or both such fine and imprisonment.

(2) Offences specified in subsection (1) shall be tried
by a Special Magistrate appointed pursuant to section
3 of the Anti-Corruption and Fconomic Crimes Act of
2003.

(3) The fines collected pursuant to subsection (1) shall
be deposited in a national fund for the promotion of
joint registration of land pursuant to section 10 of this
Act.
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The prohibition of bribery and fraud in land matters is designed to address
the problem of corruption while simultancously creating incentives for joint reg-
istration of land. The criminal penaltics would also help resolve the problem in
Kenya of husbands who bribe land boards to induce them to consent to transac-
tions without their wives’ consent. Telephone Interview with Evelyne Opondo,
Senior Counsel, FIDA-Kenya (Feb. 11, 2008); Interview with John Kinyua, supra;
Interview with Hellen Kwamboka Ombati, supra. By converting the collected
fines into tax credits for joint registration of property, the provision promotes
women’s property rights by encouraging joint registration of land that is usually
registered solely in men’s names.

This provision draws from the Anti-Corruption and Economic Crimes Act of
0003, which provides for the prevention, investigation and punishment of corrup;
Lion in Kenya. The Anti-Corruption and Economic Crimes Act of 2003, (2003
Cap. 3 of 2003 § 3(1). (Kenya). Although this Act makes great strides in the figh{
hoainst corruption, the current laws have been insufficient to address the problem
See Interview with Gitobu Imanyara, supra.

This provision is also modelled after scction g2 of the Uganda Land Act,
which states that any person who, “being a member of the land tribunal, a board,
a committec, solicits or receives any payment from a person to whom any service
is rendered under this Act being payment which the member is not authorised
to collect or receive under this Act, commits an offence.” The Land Act, (1998)

Cap. 227 § 92(1)(d). (Uganda).

Fraud before land bodies.. 20. A person who, being a party to a matter before
an institution that deals with land,
(1) misrepresents the identity of his or her spouse;
or
(2) presents a fraudulent document purporting
to show his or her spouse’s consent to a land
transaction

shall be guilty of an offence and liable to a fine
proportional to the value of the property at issue,
or to imprisonment of not less than 30 days and
not exceeding six months, or to both such fine and
imprisonment.

This provision is modelled after the Land Control Act s punishment for false
statements in section 21. The Land Control Act, (2004) Cap. 302 § 21. To cnsurc
that such punishments extend beyond land control boards, this provision ap-
phics to all insututions that decal with land.

This provision helps ensure that a spouse’s consent o the sale is genuine. The
decisions of land control boards have not adequatcely accounted for the interests
of women because “[m]en have reportedly bribed land conwrol boards, fraudu-
lendy brought imposter ‘wives’ to the boards to consent to land wransfers, and
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threatened their wives with violence or eviction 1l they withhold consent. " Hu-
man Rights Watch, Double Standards, supra, at 33. See also Telephone Interview
with Evelyne Opondo, Senior Counsel, FIDA-Kenya (Feb. 11, 2008); Interview
with John Kinyua, supra; Interview with Hellen Kwamboka Ombati, supra.

Expedited access to land  ar. (1) People living with HIV/AIDS shall qualify
bodies for people living for an automatic certificate of urgency entitling the
with HIV/AIDS. holder to expedited access to all decision-making
bodies that determine or adjudicate land rights.
(2) Upon application for such a certificate, the land
body must automatically certify the case as urgent,
provided that the applicant presents supporting
documentation of HIV-positive status, such as,
but not limited to, a medical card issued by a
hospital or the Ministry of Health showing that the
applicant is taking anti-retroviral medication.
(3) All information related to the applicant’s HIV
status must remain strictly confidential and shall
not be disclosed to any person other than the
applicant, with additional protections provided by
the privacy guidelines prescribed under section 20
of the HIV & AIDS Prevention and Control Act..

This provision will cnsurc that all Kenyans living with HIV/AIDS will be able
to access land tribunals expeditiously to determine their rights and interests to
land. This provision is especially important for people on anti-retroviral medica-
tions that must be accompanied by good nutrition. By guarantecing that HIV
paticnts can access thesce tribunals, this provision will help maintain their rights
to farmland as their source of nutrition.
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Education and training.  22. (1) Relevant government agencics, including
the Institute of Administration shall provide
training on the provisions of this Act for all officials
and members of institutions that deal with land,
including chicefs and clders, to cducate them on the
purposc and content of the forcgoing provisions
regarding women’s cqual
rights to land and property.

(2) The Institute of Administration shall
incorporate training on women’s cqual rights to
land and property into its curriculum for civil
service officers and all land body members.

(3) Local officials who reccive training pursuant to
this section shall thereafter hold trainings for the
public to educate men and women on the purposc
and content of the foregoing provisions regarding
women'’s equal rights to land and property.

(4) Parliament shall allocate the necessary funds to
provide for training pursuant to this Act.

(5) Curriculum for the training shall be developed
by or with extensive input from civil socicty actors,
in particular organizations that specialize in
women’s rights and land rights.

This provision will ensure that the protections for women’s property rights
contained in this bill will be promulgated and implemented throughout the
country. Currently, almost go% of the poor in rural arcas are not aware of for-
mal laws. Interview with Beatrice Wamalwa, Development Assistance Assistant,
USAID, in Nairobi, Kenya (Apr. 2, 2008). The current lack of awarcncss of wom-
cn’s rights in rural arcas often hampers women’s ability to challenge instances of
discrimination against them such as dispossession and fraud. The inaccessibility
of the land statutes leads o a reliance on custom instead. Interview with Jackson
Kirigia, supra. Where customary law denics women cqual rights to land, this rep-
resents a scrious violation of their rights, albeit a preventable one: local leaders
can be trained to implement the land statutes instead of falling back on custom.

The Institute of Administration is well-positioned o underiake such a train-
ing initiative hased on its programs targeting civil service officers. Telephone
Interview with Fvelyne Opondo, Senior Counsel, FIDA-Kenya (May 7, 2008).
Beneficiaries of the training programs should include chicfs and clders in addi-
tion to members of bodics that deal with land such as county councils, land con-
trol boards, and land disputes tribunals. Once local Icaders are aware of the land
laws, they can hold trainings for the gencral public to educate them on the rights
and obligations contained in the statutes. By providing for training of officials
that deal with land rights and adjudication of disputes, chicls and clders will he
morc knowledgeable about the legal protections alforded (o women and will be
less Bikely to make decisions that diseriminate on the basis of sex.
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Amendments..

23. The Acts of Parliament listed in the Schedules
arc amended accordingly.

FIRST SCHEDULE - AMENDMENT TO THE LAND Di1sPUTES TRIBUNALS ACT.

Law

Amendment

Marked-Up
Version of the
Provision

How the Provision
Reads As Amended

Land Disputes
Tribunals Act

Scction 8(g)

of the Land
Disputes
Tribunals Act
is amended by
striking “(other
than customary
law)”.

(9) Either party

to the appeal

may appcal from
the decision

of the Appeals
Committee to the
High Court on a
point of law within
sixty days from the
date of the decision
complained of:
Provided that no
appcal shall be
admitted to hearing
by the Iigh Court
unless a Judge

of that Court has
certified that an
issuc of law (other-
tharmcustomary-
taw) 1s involved.

(9) Either party

to the appcal may
appecal from the
decision of the
Appeals Committee
to the High Court
on a point of law
within sixty days
from the date of the
decision complained
of:

Provided that no
appcal shall be
admitted to hearing
by the Iigh Court
unless a Judge

of that Court has
certified that an issuc
of law is involved.

Land Disputes
Tribunals Act

Scction 8(10)
of the Land
Disputces
Tribunals Act
is amended by
replacing “fact”
with “law”.

(10) A question of
customary law shall
for all purposcs
under this Act be
deemed to be a
question of faet

law.

(10) A question of
customary law shall
for all purposcs
under this Act be
deemed to be a
question of law.
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I'he Land Disputes Tribunals Act Torecloses appeal to the Kenyan High Court
on points of customary law, which is contrary to Kenyan law and to due process
rights under international law. Sections 8(8) and 8(g) of the Land Disputes Tri-
bunal Act, (2004) Cap. 287, currently state that “[t|he decision of the Appeals
Committee shall be final on any issue of fact and no appeal shall lie therefrom
to any court,” except on a point of law to the High Court, but a “question of
customary law shall . . . be deemed to be a question of fact.” § 8(10). Under
this statute, a woman can only appeal a customary law decision to the Appeals
Commuittee and not to the High Court. Thus, this statute insulates the decision
of elders from review.

The Land Disputes Tribunals Act should reflect that customary law is trcated
as law in the Kenyan lcgal system. Scction 3(2) of the Judicature Act states that
customary law is a source of law for the Kenyan courts: “[t]he High Court, the
Court of Appcal and all subordinate courts shall be guided by African customary
law . ...” The Judicature Act, (2004) Cap. 8 § 3(2). (Kenya). Kenyan courts arc
competent to hear customary law cascs and often do. See, c.g., Oticno v. Ougo,
(1987) K.L.R. 371 (H.C.K.), afl’d by (1987) K.L.R. 407 (C.A.K.) (holding that
Luo customary law dictated that the head of the houschold determines where a
family member is buried). Magistrates’ courts also can and do adjudicate cases
involving customary law. Sre Magistrates’ Courts Act, (2004) Cap. 10 § 2, 17.
(Kenya).

Additionally, Kenya and other countries have alrcady acknowledged the im-
portance of addressing land disputes in the courts. Magistrate courts “have juris-
diction to scttle disputes and make declarations” under the Land (Group Rep-
rescntatives) Act. (2004) Cap. 287 § 10(2). In the Draft National Land Policy,
the Kenyan Government committed to “[c]stablish an independent, accountable
and democratic system backed by law to adjudicate land disputes at all levels.”
Ministry of Lands, DRAFT National Land Policy § 3-5-9, para. 170(a) (2007).
The Government also plans to cstablish “a land division of the High Court” to
deal with land disputes. Ministry of Lands, DRAFT National Land Policy §
4-3-5, para. 259 (2007). Thus, after the draft Land Policy is adopted, the High
Court will have jurisdiction over land disputes. Ghana reformed its “stool lands”
disputes scttlement process to send such cases to the courts: “the High Court
shall have original jurisdiction to hear and determine any dispute arising from,
in respect of or related to a stool land boundary.” Stool Lands Boundaries Secttle-
ment (Repeal) Act § 1, No. 587 (2000) (Ghana).

The restrictions on appeal in the Land Disputes Tribunals Act violate the
right to cquality before the courts and tribunals under article 14(1) of the ICCPR
and the right to appeal under article 7 of the African Charter. Women do not
face equal treatment in the Land Disputes Tribunals because their decisions are
based on customary law, which grant men more land rights than women, and
those decisions arc msulated from judicial review. Because women usually are
granted fewer rights to land than men and cannot appeal discriminatory deci-
sions, they are denied the right wo an effective remedy, guaranteed in article 2(3)
(a) of the ICCPR, and the right to appcal, guaranteed in article 7 of the African
Charter, for violations of their rights to cquality and (o land.
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SECOND SCHEDULE - AMENDMENT TO THE LAND D1SPUTES TRIBUNALS
(ForMS AND PROCEDURE) RULES.

Law Amendment Marked-Up How the
Version of the Provision Reads
Provision As Amended

Land Disputes The Land trgyNopartyto- | (19) A party Lo

Tribunals (Forms | Disputes or-otherperson or other person
and Procedurce) Tribunals (Forms | imterested-theretn- | interested in
Rules, 1993 and Procedurc) shattbeentitted | a proceeding
Rules, 1993 is toappearbyor before a Land
amended by to-berepresented- | Disputes Tribunal

replacing scction by-an-advocatetn- | ora Land
19 with the any-proceedings Disputes Appcals
following new untessaFribunal | Committee may

scction— oranAppeats be represented by
“(19) A party o Eommitteedireets | an advocatc.

or other person otherwtses
interested in

a procceding
before a Land
Disputes Tribunal
ora Land
Disputes Appcals
Committee shall
be entitled to
appcar by or be
represented by an
advocate.”

The Land Disputes Tribunals (Forms and Procedure) Rules exacerbate the
discriminatory effect of the Land Disputes Tribunal Act because the Rules pro-
hibit advocate representation for all persons party to or interested in Land Dis-
putes Tribunal or Land Disputes Appeals Committee proceedings. See Land
Disputes Tribunals (Forms and Procedure) Rules, 1993, (2004) Cap. 287 § 19.
(Kenya). Women cannot present effective claims without advocate represen-
tation because they are unfamiliar with land laws and because the tribunals,
which consist of elders and apply customary law, are predisposed to rule against
women. See KLA, National Land Policy, supra, at 10-11; Telephone Interview with
Lily Murei, supra. Because the Land Disputes Tribunals (Forms and Procedure)
Rules deprive women of the advocates they need to present effective claims be-
fore tribunals which put women at a particular disadvantage, the Rules deny
women the right to equality before the courts and tribunals under article 14(1)
of the TCCPR and the right to an effective remedy under article 2(5)(a) of the
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[CCPR. In Arrey v. Treland, the kuropean Court ol Human Rights held that a
woman was denied the rights to a hearing and to an effective remedy under the
Europcan Convention for the Protection of Human Rights and Fundamental
Freedoms when she could not afford legal representation before a court to obtain
a judicial separation. Sce 2 Eur. H.R. Rep. 305 para. 11, 1g-28 (1979). Similarly, the
Land Disputes Tribunals Act, which forecloses all legal representation before the
Land Disputes Tribunals and Appceals Committees, denies women the rights to
a hearing and to an cffective legal remedy in Jand disputes.

The prohibition on advocatc representation under the Land Disputes Tri-
bunals (Forms and Procedurc) Rules differs from provisions in other Kenyan
statutes regarding other tribunals. For example, an appcllant is entitled to an
advocate before the Agricultural Appcals Tribunal. Sec The Agricultural Appcals
Tribunal Rules, (2004) Cap. 318 § 3(1). (Kenya). An appellant is also entitled to
an advocate before the Income Tax Tribunal. See The Income Tax (Tribunal)
Rules, (2004) Cap. 470 § 2. (Kenya). According to a stafl member of the Law
Socicty of Kenya, it is standard for national tribunals to permit advocate repre-
sentation: “Every national tribunal I know of permits representation.” Interview
with staff member, the Law Socicty of Kenya, in Nairobi, Kenya (Apr. 4, 2008).
Thus, adopting this amendment would render the Land Disputes Tribunals
(Forms and Procedurce) Rules consistent with other tribunal rules under Kenyan
law.

THIRD SCHEDULE - AMENDMENTS TO THE REGISTERED LAND ACT.

Law Amendment Marked-Up How the Provision
Version of the Reads As Amended
Provision

Registered
Land Act

Scction 27(a) of
the Registered
Land Act is
amended by
dcleting the word
“absolute.”

27. Subject to this
Act—

(a) thce registrati
on of a person

as the proprictor
ol land shall vest
in that person
thcabsolate
owncrship of that
land together
with all rights
and privileges
belonging or
appurtcnant
thereto;

27. Subject to this
Act—

(a) the registration
ol a person as the
proprictor of land
shall vest in that
person the owncrship
of that land togcther
with all rights and
privileges belonging
or appurtenant
thereto;
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This provision gives eflect to the Kenyan Government's commitment to re-
peal “the principle of absolute sanctity of first registration under the Registered
Land Act” under section 3.3.3.1 of the National Land Policy. Ministry of Lands,
National Land Policy § 3.3.3.1, para. 77(a)(ii) (2007). Under the Registered Land
Act, the first person to register title to a portion of land has absolute title, free
from any other interest or claim. See The Registered Land Act, (2006) Cap. 300
§§ 27, 28. (Kenya). Although women may register titles, men were the first ones
to register titles after the Act was passed, and now women are unable to reg-
ister land titles. Kenya Land Alliance, The Case for Women’s Land Rights in
the Proposed New Constitution g (2006), http://www.kcnyalandal]iancc.or.kc/
Women%aoland%aorights%20bk.pdf [hercinafter KLA, Proposed New Con-
stitution]; Telephone Interview with Lily Murei, supra (“[I]n the majority of
communities the system is so patriarchal or patrilineal that . . . the men are the
ones that have the land in their names, the titles are in their names.”). Currently,
women only hold 1 percent of registered land titles in their own names and only
about 5-6 percent of land titles jointly. Kenya Land Alliance, Policy Brief: Wom-
en, Land and Property Rights and the Land Reforms in Kenya 1 (2006), http://
www.kcnya]andalliancc.or.kc/womcn%Qopolicy%aobricf.pdf.

Law Registered Land Act

Amendment Scction 30 of the Registered Land Act is amended—

(a) by replacing the colon after the word “law” in
subscction (h) with a semi-colon and

(b) by inscrting new subscction: “(i) rights of occupancy as
dcfined in the Land Equality Act:”.
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Marked-Up
Version of the
Provision

Unlecss the contrary is expressed in the register, all registered
land shall be subject to such of the following overriding in-
terests as may for the time being subsist and affect the same,
without their being noted on the register—

(a) rights of way, rights of water and profits subsisting at the
time of first registration under this Act;

(b) natural rights of light, air, water and support;

(c) rights of compulsory acquisition, resumption, cntry,
scarch and uscr conferred by any other written law;

(d) leascs or agreements for lcases for a term not cxceeding
two ycars, periodic tenancics and indeterminate tenancies
within the meaning of scction 46;

() charges for unpaid rates and other moneys which, without
reference to registration under this Act, are expressly declared
by any written law to be a charge upon land;

(D) rights acquired or in process of being acquired by virtue
of any written law relating to the limitation of actions or by
prescription;

g) therights of a person in possession or actual occupation
of land to which he is entitled in right only of such possession
or occupation, save where inquiry is made of such person and
the rights are not disclosed;

(h) clectric supply lines, telephonc and telegraph lines or
poles, pipclines, aqueducts, canals, weirs and dams crected,
constructed or laid in pursuance or by virtuc of any power
conferred by any written law;

(i) rights of occupancy as defined in the Land Equality Act:
Provided that the Registrar may dircct registration of any of
the liabilitics, rights and intcrest hereinbefore defined in such
manncr as he thinks [fit.
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How the

Provision
Reads As
Amended

30. Unless the contrary is expressed in the register, all
registered land shall be subject to such of the following
overriding intercsts as may for the time being subsist and
affect the same, without their being noted on the register—
(a) rights of way, rights of water and profits subsisting at the
time of first registration under this Act;

(b) natural rights of light, air, water and support;

(c) rights of compulsory acquisition, resumption, cntry,
scarch and uscr conferred by any other written law;

(d) lcascs or agreements for lcascs for a term not exceeding
two ycars, periodic tenancics and indcterminate tenancies
within the meaning of scction 46;

(¢) charges for unpaid rates and other moncys which, without
reference to registration under this Act, are expressly declared
by any written law to be a charge upon land;

(0 rights acquired or in process of being acquired by virtue
of any written law relating to the limitation of actions or by
prescription;

(g) the rights of a person in posscssion or actual occupation
of land to which he is entitled in right only of such posscssion
or occupation, save where inquiry is madc of such person and
the rights arc not disclosed;

(h) clectric supply lines, telephone and tclegraph lines or
poles, pipclines, aqueducts, canals, weirs and dams crected,
constructed or laid in pursuance or by virtuc of any power
conferred by any written law;

(i) rights of occupancy as defined in the Land Equality Act:
Provided that the Registrar may direct registration of any of
the liabilitics, rights and interest hereinbefore defined in such
manner as he thinks fic.
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Law Amcendment Marked-Up How the Provision
Version of the Recads As Amended
Provision
Registered Land | Scetion 101(3) (3) Subjcct to (3) Subject to
Act (@) of the subscction (2), the | subsection (2), the
Registered Minisicr may for Ministcr may for any
Land Act is any rcgistration registration scction
amcnded by scction with the with the consent of

rcplac‘:ng the

” N
word “onc” with
((l\\y()’,

conscnt of the
county council (if
any) concerned
prescribe cither—
(a) the maximum
numbcr (whether
ont (WO or a greater
number) of persons
who arc allowed

to be registered in
the same register as

proprlclors; or

the county council
(il any) concerned
prescribe cither—
(a) thc maximum
numbecr (whether
Lwo or a greater
numbcr) of persons
who arc allowed

to be registered in
the samc register as
proprictors; or

This section amends the Registered Land Act to implement the rights rec-
ognized in this bill. Subsection (1) ensures that women’s rights of occupancy
will be recognized as overriding interests to a proprietor’s rights, even if such
rights are not recorded on the register. The Registered Land Act currently allows
the Minister of Lands to limit joint registration by “(a) the maximum number
(whether one or a greater number) of persons who are allowed to be registered
in the same register as proprictors.” (2006) Cap. 300 § 101(3)(a). Thus, a limit of
one proprictor may be imposed, and spouses may not be able to register prop-
erty jointly. This amendment would raise the maximum to two, so at least a hus-
band and wife may jointly register.

Law

Amcendment

of the Provision

Marked-Up Version

How the
Provision Reads

As Amended

Registered
Land Act

The Registered Land
Actis amended by
replacing subscction
321 () with new
subscction (1)(1N): “the
registrar shall issuc
a separate title deed
o1 certificate to cach
proprictor.”

(1) onty-ometithe
leed P
shatt-betssued-
mrespeet Lthe

rcoistrar shall issuc

(i) the registrar
shall 1ssuc

a scparatc

tile deed or
ceruficate o

a scparate Gtle deed

cach proprictor

or ccruficate o cach

proprictor of cach
parcel of land or
lease;

of cach parcel off
land or lcasc;

“

| ]
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Section 32(1)(i) of the Registered Lands Act, which currently provides that
“only one title deed or certificate shall be issued in respect of each parcel of land
or lease,” allows one proprictor to claim title to land that is jointly registered.
This amendment would instead allow the issuance of a title deed or certificate
to all proprictors and would reinforce the notion that both spouses have equal
rights to the land. Kenya’s Registration of Titles Act allows the registrar or the
Registrar-General to issue multiple title certificates “[w]hen two or more persons
are entitled as tenants in common,” although the registrar or Registrar-General
may charge a prescribed fee or refuse the separate title certificate. Registration of
Titles Act, (2004) Cap. 281 § 22(4)(a)-(c) (Kenya). Tanzania’s Land Act simply
provides that cach person holding rights to the land “shall be entitled to receive
a copy of the certificate of title” and that the Registrar shall issue a copy if such
a person applies for one. Land Act, (2002) Cap 113 § 160(1)-(2) (Tanz.). Ghana’s
Land Title Registration Law also states that “[a] separate land certificate may
be issued to each proprictor in common of any land or interest in land and such
certificate shall show the undivided share of the proprietor,” although “only one
certificate shall be issued” if the persons register as joint proprietors. Land Title
Registration Law, 1986 § 51(4)-(5) (Ghana). This amendment would also op-
erationalize the Draft National Land Policy’s commitment to “[pJut in place
appropriate legislation to ensure effective protection of women”s rights to land.”

Ministry of Lands, National Land Policy § 3.6.10.3, para. 225(a) (2007).
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FOURTH SCHEDULE - AMENDMENT TO THE LAND CONSOLIDATION ACT.

Law Amcendment Marked-Up Version | How the Provision
of the Provision Rcads As Amended
Land Scction 5(1) 5.(1) Whenever, in 5.(1) Whenever, in
Consolidation | of the Land accordance with the | accordance with the
Act Consolidation provisions ol this provisions of this
Act 1s amended Part, any notice is Part, any notice 1s
as follows - required to be given, | required o be given,
(a) by adding the Adjudication the Adjudication
“orally” Oflicer shall publish | OfTicer shall publish
(b) by inserting | the same in writing | the samc in writing
a comma after at the oflice of the at the office of the
“barazas” Civil Sccretary Civil Secretary
(¢) by adding of the Region of the Region
“county council [ within which the within which the
mcctings, and arca is situated arca is situated
markets” and at the office and at the office
of the Regional of the Regional
Government Government
Agent for the arca Agent for the arca
and clsewherce as and clsewhere as
he may direct in he may direct in
such manncr as such manner as
he shall think fit, he shall think fit,
and the Regional and the Regional
Government Agent | Government Agent
shall also causc shall also causc
the purport of the purport of
such notice to be such notice to be
promulgated orally | promulgated orally
at barazas, county at barazas, county
council meetings, council mecetings,
and markets and markets
throughout the arca | throughout the arca
and on such other and on such other
occasions or in such | occasions or in such
other manner as he | other manner as he
may determine. may determine.
54 [Vol. 40
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Land
Consolidation
Act

Secction 12
of the Land
Consolidation
Act is amended
by replacing
143 » .
seven” with
(43 2 »
nincty

(12) Every
Committee or
Arbitration Board
shall give seven
nincty clear days
warning of its
intention to carry
out an adjudication
or arbitration,
specifying the
parccl or parcels

of land upon
which it proposcs
to adjudicatc or
arbitrate and stating
the time and place
at which it intends
to adjudicate or
arbitrate.

(12) Every
Committee or
Arbitration Board
shall give nincty
clear days warning
of its intention

to carry out an
adjudication

or arbitration,
specifying the
parcel or parcels
of land upon
which it proposes
to adjudicate or
arbitrate and stating
the time and place
at which it intends
to adjudicate or
arbitrate.

This provision will ensure transparency and accountability in the land con-
solidation process by notifying the public of pending land consolidations in a
timely and accessible manner. The Land Consolidation Act currently requires
only seven days notice before adjudication or arbitration of rights to trust land,
which disadvantages women who may not have adequate time to make a claim
to the land. Furthermore, the Act does not specifically require oral notice of
pending adjudications. This is especially important for rural women who may
not have access to the Gazette and may not be proficient in English or KiSwahili.
By requiring that such notice is given at public mectings known as barazas in
addition to county council mectings and markets, this provision aims to provide
notice to a wider audicnce.
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FIFTH SCHEDULE - AMENDMENTS TO THE TRUST LAND ACT.

Law

Amendment

Marked-Up
Version of the
Provision

How the Provision
Rcads As Amended

Trust Land Act

Scction 57(1) of
the Trust Land
Act is amended as
follows -
(a) by striking
“may” and
inserting “must”
(b) by adding
“Announcements
shall be made
orally at county
council mectings
and at barazas,
and markets
throughout the
arca.”

57.(1) Any ordcr,
notcc or other
document required
by this Act, or
any rule made
thercunder, to be
published may
must be published
by aflixing a copy
in the District
Commissioner’s
oflicc and in some
other public or
conspicuous place
or situation in the
arca concerned,
and, where it is
deemed necessary,
by publishing it
in the Gazcettc.
Announcements

shall be madc
orally at county
council meetings
and at barazas and
markets throughout

the arca.

57-(1) Any order,
notice or other
document required
by this Act, or

any rule made
thercunder, to be
published must

be published by
aflixing a copy

in the District
Commissioncr’s
oflicc and 1n somc
other public or
conspicuous place
or situation in the
arca concerned,
and, where it is
deemed necessary,
by publishing it

in the Gazelte.
Announccments
shall be madce
orally at county
council mectings
and at barazas and
markets throughout
the arca.
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Trust Land Act

Scction 57(2) of
the Trust Land

Act is amended
by -

(a) deleting
“Such
publication or
affixing shall be
deemed good
and sufficient
publication
and noticc to
all persons
concerned”

(b) adding
“Every such
noticc shall be
published, and
the purport of
such notice shall
be promulgated
in such language
or languages
as the county
council shall
decem to be
most likely to be
understood by all
persons affected
thereby.”

57.(2} -Svch—

concerned—

Every such notice

shall be published

and the purport of
such notice shall

be promulgated

in such language
or languagcs as
the county council
shall deem to be
most likely to be
undcrstood by all
persons affected

57.(2) Every such
notice shall be
published, and
the purport of
such notice shall
be promulgated
in such languagce
or languages as
the county council
shall deem to be
most likely to be
understood by all
persons affected
thereby.

This provision will ensure that all persons with interests in trust land are duly
hotificd of decisions regarding the land. As currently written, the Trust Land Act
rlocs not require notice to be provided in local languages of the community con;
erned. Chairman of the Meru County Council explained that notices are norq
mally written in English and there is no requirement for it to be translated into lo
ral languages. Interview with Charles Murithi Marangi, Chairman, Mcru County
Council, in Mcru, Kenya (Mar. 31, 2008). By requiring that such notice is given
a1t public mectings known as barazas in addition to county council mectings and
markcts, this provision aims to provide notice to a wider audicence.
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Trust Land
Act

Scction 8 of the
Trust Land Act
1s amcended~
by inscrting a
ncw subscction:
“(2) For the
purposcs of

this scction, “in
somc other way
prejudicially
affected by the
sctting apart”
includes, but is
not limited to,
persons who
have a right of
occupancy to the
land, as defined
in the Land
Equality Act.”;
and

by renumbcring
the current
subscction (2) as
subscction (3).

(1) Where land is sct
apart under scction

7 of this Act, full
compensation shall be
promptly paid by the
Government to any
resident of the arca of
land sct apart who—
under African
customary law for the
time being in force
and applicable to the
land has any right

Lo occupy any part
thercof; or

1s, otherwisc than in
common with all other
residents of the land,
in some other way
prejudicially affected
by the sctting apart.
(2) For the purposcs
ol this scction, “in

somc other way
prejudicially affected
by the sctting apart”

includes, but is not
limited to. persons
who have a right of
occupancy to the land
as defined in the Land

(3) €2y A notice

of setting apart
published under
scction 7 of this Act
shall also be published
by displaying a

copy at the District
Commissioncr’s office
and at somc other
public or conspicuous
placc in the arca
concerned.

(1) Where land is sct
apart under scction

7 of this Act, ful]
compensation shall
be promptly paid by
thec Government to
any resident of the
arca of land sct apart
who~—

under African
customary law for the
time being in foree
and applicable to the
land has any right

Lo occupy any part
thereof; or

is, otherwisc than

in common with all
other residents of the
land, in somc other
way prcjudicially
affected by the sctting
apart.

(2) For the purposcs
of this scction, “in
somc other way
prejudicially affected
by the sctting apart”
includes, but is not
limited to, persons
who have a right of
occupancy to the
land, as defined in the
Land Equality Act.
(3) A notice of sctting
apart published
under scction 7 of
this Act shall also

be published by
displaying a copy

at the District
Commissioncr’s office
and at somc other
public or conspicuous
place in the arca
concerned.
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Because the rights of women to land are not adequately recognized in the Trusf
g q Y gni : )

[and Act, women are generally not compensated when Trust land is set aside. Thiq
. . -g- i . . .

provision would explicitly require compensation to women who live on Trust land

but do not hold the primary rights to the land.

SIXTH SCHEDULE - AMENDMENTS TO THE TRUST LAND RULES.

Law

Trust Land (Mcru Concessional Arca) Rules, Trust Land
(North Yatta, Yatta Platcau and Tthanga) Rules,

Trust Land (Isiolo) Rules, and Trust Land (Olenguruonc)
Rules

Amendment

The definition of “dependant” in section 2 of the Trust
Land (Mcru Concessional Arca) Rules, section 2 of the
Trust Land (North Yatta, Yatta Platcau and Ithanga)
Rules, scction 2 of the Trust Land (Isiolo) Rules, and
section 2 of the Trust Land (Olenguruonc) Rules are
amended as follows—

(a) by inscrting “or her spouse,” before the word
“father™;

(b) by deleting “such of”;

(¢) by inscrting “or her” before the word “children™; and

(d) by deleting “as arc unmarricd and under the age of
cighteen years”.

Marked-Up
Version of the
Provision

“dependant” means, in relation to a licensee, his or her
spouse, father and mother and such of his or her children

el | | +] £z anlat .
as—arcunmmarrrca ana unacT T agcOTTIRITCTTT YT ATS,

How the
Provision Reads
As Amended

“dependant”™ means, in relation to a licensce, his or her
spousc, father and mother and his or her children;
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Law Trust Land (Irrigation Arca) Rules
Amendment The delinition of “authorized dependant” in scction 2
of the Trust Land (Irrigation Arca) Rulcs is amended as
follows—
(a) by inscrting “or her” before the word “lather”;
(b) by replacing the word “wives” with “spousc(s)”;
(c) by dcleting “such of™;
(d) by inscrting “or her” before the word “children”; and
(c) by dcleting “as arc unmarricd and undcr the agc of
cightcen years”,
Marked-Up “authorized dependant” means, in relation to a licensce,
Version of the his or her father and mother, wives spousc(s) and such-of
Provision his or her children asareunmarricdand-undertheageof
cightecrryears;
How the “authorized dependant” imcans, in relation o a licenscee,
Provision Rcads | his or her father and mother, spousc(s) and his or her
As Amended children;
Law Trust Land (Shimba Hills) Rules
Amendment The definition of “dependant” in section 2 of the Trust
Land (Shimba ITills) Rules is amended as follows—
(a) by replacing “wife” with “or her spousc”;
(b) by dcleting “such of”;
(c) by inserting “or her” before the word “children”; and
(d) by dcleting “as arc unmarricd and under the age of
cighteen years”.
Marked-Up “dependant” means, in relation to a licensee, his or her
Version of the spousc wife and father and mother and-suehof his or her
pl'OViSiO“ chi]drcn as—arc uunlan;\.d aud ulld\,l ihL age Ulrk.;h'hu.un
yearss
How the “dependant” means, in relation to a licensee, his or her
Provision Reads | spousc and father and mother and his or her children;
As Amended
6o [Vol. 40
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Law

Trust Land (Mcru Concessional Arca) Rules, Trust Land
(Trrigation Arca) Rules, Trust Land (North Yatta, Yatta
Platcau and Tthanga) Rules,

Trust Land (Isiolo) Rules,

Trust Land (Olenguruonc) Rules, and Trust Land (Shimba
Hills) Rules

Amendment

The Second Schedule to the Trust Land (Mcru
Concessional Arca) Rules, the First Schedule to the Trust
Land (Irrigation Arca) Rules, the First Schedule to the
Trust Land (North Yatta, Yatta Platcau and Tthanga)
Rules, the First Schedule to the Trust Land (Tsiolo) Rules,
the First Schedule to the Trust Land (Olenguruonc) Rules,
the First Schedule to the Trust Land (Shimba Hills) Rules,
and the Second Schedule to the Trust Land (Shimba Hills)
Rulcs arec amended as follows—
by replacing “son” with “child”;
by inserting “and . . ., and

dnld 0[
dnd "’, and
by erlaunq is’ wnLh arc”.

Marked-Up
Version of the
Provision

LICENCE
Under the Trust Land (\Jcru Concessional Area) Rules
, son ehitd-of

= dnd PO o Ve |
ochildof .ooiiiii....
and ..ooiiiiiiiiiiieiiiieeeeee . of the Dlstnct of
the Northern Province, is are hereby authorized to occupy
that part of the Meru Land Unit commonly known as the
Meru Concessional Area as described in the Trust Land
(Meru Concessional Area) Rules, and to keep therecon not
more than the following number of stock

How the
Provision Reads
As Amended

LICENCE
Under the Trust Land (Mcru Concessional Arca) Rules
ochildof oo
childof .................. . and

()f Lhc ................ District of the
\Iouhun l’mvmcc arc 1crcbv authorized to occupy that
part of the Mcru Land Unit comm()nl) known as the Mcru
Concessional Arca as described in the Trust Land (Mcru
Conccssional Arca) Rules, and to keep thercon not more
than the following number of stock
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['hrough their use of words Tike “his” and “son,” these Rules discriminate
against women on their face. They allow men to apply for licences but do not al-
low women to apply for licences. There is no provision of the Trust Land Rules,
the Trust Land Act, or any general definitional statute that renders their terms
gender-neutral. Such facial discrimination violates the freedom from discrimi-
nation guaranteed in several international instruments, including article 26 of
the ICCPR, articles 2, 14(2), 15(1) of CEDAW, and articles 3(1) and 18(3) of the
African Charter on Human and Peoples’ Rights. The amendments replace the
facially discriminatory words “son” with “child” and “his” with “his or her;” pro-
vide spaces for both parents of the applicants; allow for spouses to apply for
licences; recognize the rights of adult children as dependants; and bring these
Rules into conformity with international law.

SEVENTH SCHEDULE - AMENDMENT TO THE ADVOCATES (REMUNERATION)
(AMENDMENT) ORDER, 2006.

Law Advocates (Remuncration)
(Amendment) Order, 2006

Amendment Schedule T of the Advocates Onc-half of the scale cc
Act is amended by striking the | sct out under 1 above.
period and inserting at the end
ol scction 2:
“except where at Iecast onc man
and at lcast onc woman
purchasc and
register land as joint

< . .
proprictors.
Ij()r' investigating title o a
frechold or leaschold property
and preparing and completing
conveyance (including
perusal and completion of
contract)
il"any, where at least onc man
and at
Icast one woman purchasc and
register land as
joint proprictors.”
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Marked-Up
Version of the
Provision

2. PURCHASER’S
ADVOCATE

For investigating title to a
frechold or lcaschold property
and preparing and completing
conveyance (including perusal
and complction of contract, if
any) cxcept where at least onc
man and at lcast onc woman
purchase and register land as
joint proprictors.

For investicating title to a
frechold or leaschold property
and preparing and completing
conveyance (including perusal
and completion of contract) if
any, where at lecast onc man and

at lcast onec woman purchase
and register land as joint

PIroprictors.

The scale fee set out
undecr 1 above

Onc-half of the scale fee
scet out under 1 above.

How the
Provision Recads
As Amended

2. PURCHASER’S
ADVOCATE

For investigating title to a
(rechold or leaschold property
and preparing and completing
conveyance (including perusal
and complction of contract) if
any, cxcept where at least onc
man and at lcast onc woman
purchasc and register land as
joint proprictors.

For investigating title to

a frechold or perusal and
completion of contract) if any,
where at lcast onc man and

at lcast onc woman purchase
and register land as joint
proprictors.”

The scale fee set out
undecr 1 above

Onc-half of the scale fec
sct out under 1 above.
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This section provides additional incentives to encourage joint registration by
relaxing conveyance fees when a man and a woman register jointly. Schedule 1
of the Advocates Act is the remuneration order setting forth the scale for convey-
ance fees to advocates. The current conveyance fees are:

Scale lec KSh.
1. VENDOR’S
(ADVOCATE] On the first 5,000 12,000
For preparing and minimum

completing contract,
answering any
preliminary cnquirics,
deducing title (including | Over £5,000 to £25,000 | 52
any neccessary abstraction | per £100
to a [rechold or leaschold
property, answering any
requisitions on title,
perusing and completing | Over £25,000 per £100 30
conveyance or
assignment.

2. PURCITASER’S The scale fee set out
ADVOCATE undecr 1 above

For invesugating title to
a frechold or

lcaschold property and
preparing and
completing conveyance
(including

perusal and completion
of contract,

il any.

The Advocates (Rcmuncration) (Amcndmcnt) Order, 2006, sched. T § 1-2.
The property amounts in the scale are in Kenyan pounds (1 I\cnydn pound =
20 Kenyan shillings). The amendment would reduce the conveyancing fees in
the scale provided by half where a man and a woman register jointly. The new
conveyancing fees for joint registrants would equal the conveyancing fees for
mortgagors “[[Jor deducing title (including any necessary abstraction) to a frec-
hold or leaschold property, answering any requisitions on title, perusing and

completing mortgage.” Id. § 3(a).
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