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EXECUTTVE SUMMARY
Thc Kcnyan go\rernment has dononstrated its laudablc cotntnit-

rncnt t() gcnder cqualitv bv ratilyina international ]rurran rights convcn-

tions, such as (JIIDAW, and promulgating a National ()ender and f)evel-
opnrcnr. Policv. Yct, w,<-rmcn in Kcnya still suffer the dcgrading and even

Iiic-threatcning consequcnces of thcir lack oI propcrty rights and thc rcsult-

ing abscnce ol cconotrric sccurit)r Thc do-rial o[ cqual ProPcrty rights puts Ke-

nyan w()men at greater risk of povert)', discase, rriolcnce, and hornelcssncss.

This situation is a clirect conscqucnce of discriminatory lau's and Prac-
ticcs cclnccrning rvorncn's acccss to arrd contr()l oI land atrd matrimonial prop-
erty. Kcn)'a's land laws rvcrc dcveloped against a custon)aly, Iarv system in

t^,liich wolrren had no rights to orn'n land and <lnly limitcd rights to acccss or
usc land. Tho.r, thc process oI land adjudication, consolidation, and rcgistra-

tion crystallized mcn's absolute orr,ncrshiP and contrr.rl oI land. Today,- wom-

cn rarely own land titlcs cither indiviclually or jointly r.tith thcir husbands.

Bccause womcn lace daunting obstaclcs to land owncrship, and thus to hous-

ing and loans bascd o11 thcir Iack oI land orvnership, thcv are clcnied the rights
thit Kcn,va is obligatcd to pnrvide uncler international law, including thc rights
to propcrty, housing, and cqual acccss to crcdit. ()nce marricd, Kctlvan \,!'olIen

are-at ihc irl..cv ola lcgal systcln that docs not provide clcar and cqual access tcl

thc use, lnanagelnent, and cotrtrol clf matrimonial propcrty. Thc Marricd Worn-

cn's Propertv Act of r882, an antiquatcd British law, contains the solc tcchnical

clause availa'ble for courts to rcgulatc property clistribution betwecn spouscs, of-

ten dcpriving wives ol anv sharc, tnuch lcss cqual share to matrimonial property
N{c,reovcr, discrimination against wonlcn flourishcs u,hcre no law exists to definc

and address thc control and lnanaq'clncnt of matritnonial pro[)crt]'. Furtlrcrtlclre,
polygarn,v forccs rvorncn to sharc hard-earncd matrintotrial property with rlulti-
plc cir-wivcs and children, all bound to rcceive an cvcr smallcr sharc o[rcsourccs.
Somc husbands usc propcrty carncd by thc first wile to acciuire adclitional r,,,ivcs.

Whilc Kcnyan womcn facc numerous obstaclcs during lnarriagc, thc bur-

dcn bcconrc. i,r*r.*.r'-,rublc if thcv divrlrcc. Thc lack o{'equal propertv rights
upon di,,,<llcc alrd thc fact that rnany \.i,orttelt bccome the solc caretakcrs of
thcir childrcn ol-tcn clrivcs thcnr into p()\rcrt\,. Thc prccari()us ccon()rnic posi-

tion of \vomcn rcnde rs ttrern lrorc vulncrable to be targct of donrestic violcnce,

and undernrir.rcs thcir abiliti'to lcavc abusive rclationships or t() nc{r()tiatc

salc sex. As a rcsult, \\r()rnen and t]rcir c]rildrcn facc scrious ph1'sical ancl psv-

cholocical l-rcaltJr harms, including incrcascd risk o{' cotrtractit-r-- IIIVAIDS.
Finall,v, \,r,olIlerl atc ulrablc to c[Icctivcly asscrt t]rcir rights to ProJ)cl't]'bccattsc

of'p;cnclcr bias in custor)an, Iau, and tlrc lzrck of pnrccdural safcg-ualds ftrr lancl

disputcs. 'Worncn alc cxcluclcd {ir.rrrr thc dccisiort-lrakir.rg proccss as mcn Ilold
rhc vast rnajoritv of scats irr institutions tJrat adjudicatc land ri.ghts. "l'hc dcci-
.i,,ns crnzrnatirrq.. frrrrn tlrosc boclics alc oftctr bascd ort cliscrirrtirratorv and dc-

sraclitrq- n()ti()ns ab()ut w()nlcrr's inability t() Inarlagc ()r ()\4In lancl, solnc of r.r']riclr

arc enslrrirrccl in custor-lrarv larn. As a rcsult, \\r()r])cn:rrc sull.jugatccl t,, thc sra-

tus o['scc,rnd-class citizcns urho lr]ust rclv on r)rcn as thc s()urccs of tlrcir riehts.
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To cnsurc Kenya fulfils its intcrnational and domcstic commitrncnts to guar--
artce \4,omcn's equal rights to land, property, housine, and crcdit, the legislature
should:

. Pass laws that rcquirc spouscs to rcgistcr land and propcrry jointlv;

. Enact inccntivcs, such as tax crcdits and subsidics, for joint rcgistratiorr;

. Ensurc thc availability o[ altcrnative forms o[ co]late ral to land and as a cor-
recti\fe action, lenethe n payntent periods for loans cxtended to u,omcn; and

. Enshrine in law and titles women's occuparlcy and secondary (or dcriva-
tive) rights to land.

. In rhe contcxt of marriagc and divorcc, Kcnya should:

. Enact a rcquirctncnt for rnutual spousal conscnt to tratrsactions involving
matritnonial pl opcrty; and

. Pass lar+'s cnsuring a presumption of equal dii,ision of rnatrimonial properry
upon divorcc, accountins [or indirect and non-financia] contribution.

To cnsure that wonren's voices arc heard in the land-relatcd decision-nraking
process, Kenya should:

. Providc for lcmalc reprcscntatior.r in institutions tlrat adjudicatc land dis-
putcs; and

. Antcnd proccdures for land disputcs to E uarantcc thc righr to an advocatc
and the risht to appcal dccisions bascd on cusromary law.

Only through a thoughtful overhaul o[its statutcs can Kcnya achieve the non-
discrinrinatory ideals of its constitution and international Jruman rights treaty r:b-
ligations. By ensuring wonlcn's equal rights to propcrty with<-rut discriminarion,
the q-overnrnent will also bc contributing to thc country's cconomic devclopmcnt.
Str<lnger rieht. for women translate into a slronger, nrorc stablc, and unified Kc-
nya.

I. RESEARCH METHODOLOGY
Thc Intcrnational wornen's Hurrran Rights (jlinic (IWHRC) ar clcorgcror.r,n

Univcrsitv Larv Clcrrter in partncrship u,ith FIDA-Kcru,a prcparcd this rcport, u,ith
accornpanying annotatcd draft legislation, ainrcd to advancc rvcrn)cn's properr.y
rights in Kenya. To bcrter undcrsrand Kcnya'. propcl.r.y lau,s and thcir impact on
\{/omcn, thc IW}IR(l undertook intclrsitc studv of Kcnvan lancl, propcrt\', nlar-
riagc, and divorcc larts. Throush bi-\\,cciily tclcphonc confercnccs rvith l-ID.{-
Ketrva supcrvising attorncvs, the IWIIRC faculty,and larv studorrs cnsascd in
substantive drscussions about the application al.rd inrPact o['r'xictrntt lcgislation,
casc law, arrd practiccs ()n won'tc11's to acccsq alrd contrrll of ltrclJlcrtv alrcl lalrcl. Tlrc
IWIIRC also cnsascd in a studv of intcrnational arrcl reg-ional human risht., Iarv
and conrylar-ative lau'[r'oln various rcgions tcl irrhrrnr tlrc lcg'islativc rcc<,rrurrcrrda-
tiorrs lor tlris Jrrojcct. Idcas and pr.oposals [irlbot]r thrs lcport arrd thc dra[t lcqrsla-
tiorr Jravc bccn dcbatccl alrcl arralyzccl ba.ccl on intcr-nati<rnal, r-c{iorral. corrrJrar.a-
tivc. arrd national Icgal rcscalclr, as rr,cll as Iirrclin{r's Ir.rrr rn-coulrtr-y'ilrtcrvicrr,r.

l)urinc \'larclr r9 - APril ll, uooS, I\,\/IIR(l Iaculrr'.rnd larn'.LuclcrrLs. alon.g
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u,ith FIDA Kenya lanyers, conductcd atr intensivc scven-da,v fact-finding invcsti-

gation, in which tt5 in:dcpth inten,icws rvcre conducted rvith key stakeholders in

it",-ryu. Interviews i-angcdfr'onr ]ocal and national officials, including officials frorn

the Ministry of Land, Dcpartment o[ the Rcgistrar, Gender N'Iinistry;chiefs and

county council mcmbers; community and religi<,rus lcaders; judgcs (Magistrates,

I{igh Cclurt, and Court ol-Appeal); local and international r.ron-governnlental or-

ganirari<rns (NGOs); United Nations (UN) agcncies and developmcnt Partnersl
media reprcsentatives; and me n and womcn - single, cohabitating, nrarried, "aban-

doned", divorced or rr,idor.r,ed - who have becn impacted by cxisting lau's on PtoP-
crty,, land, and inheritancc. Interwiews wcre conducted in Nairobi and around the

Mi. Kenya area, including in N{eru and Nanyuki. The IWHR-C 1nd Ff DA -Kenya

produced a separate ..p.r,'t and proposed amcndrnents ot1 inheritance rigl-rts

II. MOVING FORWARD TOGETHER: AN OPPORTUNITY FOR
GENDER.SEN S ITTYE I-AND REFORM

Thc clashcs lollorving thc Dcccmbcr r7, zooT clections cxposcd long-

sanding gricvanccs conicrnirrg land in Kcnya.' In thc wakc of morc than

,,ooo d.uths and thc displacemcnt r:[ approximatcly 3o4,ooo pcoplc,' Kc-

nya is at a critical stagc clf rcconciliation in tlrc political- systcm and the so-

cicty at largc. As part of this rcconciliation process, long-dclaycd land re[orms

are'urgcntlv necdcd to addrcss thc simmcring rcscntlnents rcgarding )and al-

locati.,it and control. The protcction of wc>ntcn's rights to land and prop-

crty is an indispcnsablc aspect of this rcfortn and rcconciliation Proccss'
Tlrc majority of displaccd pcoplc in thc aftennath o[ thc post-clcction violcncc

u.. r",rri.n and childrelr,3 and their property rights will bc crucia] to rescttlcmcnt

cflorts. Wonrcn rnho havc Iost husbands and sons to tl-re violerrcc arc at risk of
losirrg land that was ncver rcgistercd in thcir names duc to discrirninatory Prop-
.rty iiot,r,". and customary larv. Bascd on a studv of multiplc c<luntrics across the

gl<ibc, thc Intcrr.ral I)isplaccmcnt N{<;nitoring Ocntrc strcsscd t}rat wonrct.r wlro
iack control ovcr pr()pcrty stand to losc out cvcn m<ttc wltclr conflict ]cads to intcr-

nal population displaccmcn t:

Givcn incquirable larns and practices dcnyina wivcs joint owncrship o[ famiJy

land, womcn olrcn losc our in fland tiding]. Itr cascs whcrc land titling contrib-

utcd to violations of rieh ts and rvas onc of thc causcs ol displaccmcnt, a rcturn to

srz JIutr.,rx Rr(;tTrs W^TCil, Brr-r.rlrs rri Burr.r,r's: ()xr;artzl:tr I',rll.ll-tt.tL vlrlt.tlNt:l ,r.xtr Kt'Nt"r',s

Cxrsrs rrt (f\'r ti\A\('I ,: (tooli), et'ailablt' at hnp://u'tvw.hnv.ot.q/tcl.rorts/rooE/icrlV;roioli,/kc-
nvao3ollrr'clrrr,covcr. pcl f.

li,to Ritl Als: .Sn)s l,lort'l|ntr t,ooo Dic itr Cisi:. Illr"tl tts. Fcb. 5. '-rooti, orttilublL a1 http:7,/wr'rt

r'(:u icr'\.( ()m/art icl<:r/afi ir.:r(lrisis,i iclLiS [,o;4 r r3l o

Kr.rt rr \\:r)\11.\'s (lrttsL t't rllrll (lnout' rlvl'ttl' (lL'*tt rr (l*tstt tr KrrYl. \'Vortl r':
l.{rvon.,r.rrurrr rrr -rrir l\,{r l)l\nr)\ 'l) rit iJarr. :r1, :oof3;. n,atlal,lt at httlt:/iallaftica.coni/tto-
rics/rooSo r q ro66.1 .h tm l.
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the status quo ante u,ill nclt lrecessarily lcad to a fair outcome. Rcstitution in such
situations should be rrplaccd by sorne fcrrrn of land rcdistribution.r

Thc protcction of wotncn's land rights in thc contcxt o[rescttlcmcnt arrd land
rcform is cspcciallv critical givcn u,omcn's ovcnvlrclnrins contributiorr to agricul-
turc and thc contrasting ecndcr disparity in land o\^,ncrship in Kenya. Kcnyan
wolttcn arc thc "main agricultural produccrs and f<lod providcrs."s Womcn consti-
tutc 8o pcrccnt o[thc agricultura] Iabour and providc about 6o pcrccnt o[larnr-
dcrivcd incorrrc.s \'ct only 5 pcrccnt of land in Kenya is r-cgistcrcd jointly u,ith
womcn and only r pcrccltt is rcsistcrcd by wolnen alone.T Wonror arc thc driving
forcc behind subsistcncc farming and food sccurity, playing an inrcgral rolc in
thc farrrily and the economy as a whole. Elijah odhiambo, of thc Hakijamii Trust
in Nairobi, u,orks cxtcnsivclv with wonrcn living in dirc nced and rcalfirmcd thc
popular notion that'[t]hc future of t]rc family Iies with thc rnorhcrs. . .If a rnan
dics and leaves thc farnily bchind, the farnilf is wid.rour [land] . . . . [-f.]h. post clec-
tion violcncc is giving us a lot of good opportunitv to lcarn from."8 As thc c()untry
movcs forward rvith political rcconciliation and economic rcncwal, it is impcrativc
that half of thc population's rights are rccognizcd and protccred.

III. SEX.DISCRIMINATORY I.-{WS DOOM WOMEN TO PERPETUAL
POVERTY AND MINIMAL, IF AI\IY, ACCESS AND CONTROL ovER

PROPERTY AND I.AND

A. LtN' o Lt u,s P t. N, t: t lt t'n-. D t.sr: ru m t.n't Lt oir- A ru mst 
- 
I4/r t u n+

Kcnya's mvriad land statutcs discriminatc a.gainst womcn by' (r) invok-
ing customarv law which gcnerally conlcrs cxclusivc control oI land on mcr], to
sovcrn land riehts; (r) vcsring in men absolutc solc orvncrship riehts to rcsis-
tcrcd land; and (3) adoptine proccdurcs that insulate custolnary Iaws from ap-
peal and judicial scrutin),. Kcnya has over 75 land laws, rvhich crcatc a con[us-
ing and anachronistic lesal lrarncrvork t]rat lails to rcco.gnizc r,r.,onrcn's land

Intcrnal I)isplacemcnt N{onrt-onn.g Clcntrc, Land, ILrtrsrng, and Propcrty Issuc: (loo6), at,atlablc
a/ http ,/Arnr,rr,intcrn.rl-clisp)accnrcr)r,org (sclcct "1-hcnratrc" hy.ytcrlink; clrck on "l-and, IIoustnq,
arrcl Pro;rcrty Issucs").

UN l'hcmc (iroup on IIIV and AII)S, Propcrty and Inhcrrtancc Rrshts of \\/onrcn and (irrls rn
kcnva tn the Era ol IIIV and AII)S rr (zoo6) [hercinafter UN Thernc Grcup on IIIV and AIDS,
Propcrty and Inhcrit.rncc Rr.ghtsJ.

Iluntatt Ri.qhts \{atch. Doublc Standards Womcn's ProPcrtl, Rrghts \irolatrc,ns rn Kcrrya ro
(too}), n'oilahh at http'//hru,.oreTrcpons/roofcnyao3o3,/LcnyaoSo.i pdl Ihcrcinahcr IIRtlI,
Dorrhlc Stanclardsl

I{epuhiic of Kcn1,a. (lonrbincrl FifLh ancl Srxth Pcnodrc lLcyrorts of Surtc" Particr to thc Corn-
r)rrrcc ()n rhc Elrminarr()n of I)rscrrmrr);rtion.{g.rrnsr \{Iomcn (39tlr Scss. 2oo7,). pnra lj4. U N
l)<rc (IEDA\lt//(-/Kl,N/6 ((),:1. rIi. too6\, rrntbfir. n/ htrp //g,rr.rr,un 6rr/rr,6mcnu,arch,/darv,r
ccdar./'1grc.s.htm (undcr Kcrry.r) lhcr-crnafLcr Kcnr',r's Ii.clror-r to CI,DA\\'Cl()mn)rLrccl, Kcn),a
I-and Allr.rncc 1i'FIDA Kct:1.r, I)olrtl Brrc[. \Airnror. Land.Lncl I)ropcrrl l{r{thrs and Lhc Land
I{clotnrs tn Kctrla l 1roo6,), ainthrl,lt n/ http'//u'u,tt kcnvalandallranct'ol kcTu,onrcn I)cr((.nrrol)/)-
lrtr.prrrcrrt.-:oJrrcf.ltrlIhcrcnra[rcrKL,{.\,1:orncn, L,rnclancl l)ropcltv lir.qhrrl.

Ilrtcnicu rlrth F,lr;.rh ()d]r,trrrlro. Itnrgr,rrrr C)oorclrn.rtor. I',conorrrr. &.\orr,rl li.r.qht. ('crrtrc.
IIaLr;.trrrrr 'liu.t ,n \airol:rr. Kcrtva 1\pr r.:ooS;.
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rights.s In the draft National Land Policy, the government has acknowl-

edged the injustices this framework has caused, particularly for women.'o

Under existing law, therc are three categories of land in Kenya: go_vernment

land (or public land)," which is owned by the government but may be allocated to
individuils;" trust land (or communal land),': which is vested in the counly coun-

cils,+ in trust for the communify;'s and registered land (or Private land),'6 which is

owned by individuals.'z Agricultural land, or land that can be put into productive
use for agriculture,'8 straddles all land categories''e

9. KLA, Womcn, Land and Property Rights, rzpa note 7, at r.

ro. Scc MlNtsrny or Lexns, Nerroxel LeNrr P<>ucY SS 1.6.r,3.6.6,3.6.ro.3 (roo7) fhcreinaftcr Ne-

rtoNar L.rNn Polrorl.

rr. Id. g 3.3.r, paras.56-57 (roo7).

t2. Sce The Govcrnment Lands Act, (loo4) Cap. a8o.

13. National Land Policy, sultrd ooLc Io, $ 3.3.r, paras. 56-57.

t4. Constitution, $ r5(r)-(z) (rcv. cd' roor) (1998).

15. Tclcphonc Intcrvicw with Lily Murci, Monitoring and Evaluation Officcr, Kcnya Land Alliance
(Fcb. a6, roo8).

16. NrroN.lL Lr.xo Pot-ltx,.ru.pra noLc ro, $ 3.3.r, para. 56-57 (zoo7).

17. SaaThc Rcgistcrcd LandAct, (zoo6) Cap.3oo $ z7(a); Kr-,xy,r L,rNnAr-LtzrNcl,Trlr, C,rsr. ron
W6vrN's Llxn fuclrrrs rN rrlt Pn<rosr,n Nr,w C<lxsrtrtrlox 9 (eooQ, auaikbh a/ www.kcnya-
'landalliancc.or.kc|l{omcn%eoland%rorights%robk.pdf [hcrcinaftcr KLA, Trln Cesr. ron"

Wovr:N's L,ttn Rtt;rrrs].

18. 'lclcphonc Intcrviov with Lily Murci, Monitoring and Evaluation ()I6ccr, Kcnya Land Alliancc
(Fch. 16, eooS); scc also'Thc Agriculturc Act, (roo4) Cap. 3r8 $ r(r) ("'agricultura'l land' means all

land which is uscd for thc purpnsc of asriculturc . . .").

rg. ScrLand f)isputcs-lribunalAct, (roo4) Cap z87$ r.

'lype ot Land Applicable Law Responsiblc Land
Body

Applies
Customary
Law?

Government
Land

Government Land
Act

National government No

'l'rust Land Constltutlon,
Chaptcr IX
Trust Land Act
Trust Land Rules

County council Yes

'I'rust

Land That
Bccomcs
Registcrcd
T "-rl

Land Adjudicatron
Act
Land Consolidation
Act

Adjudication
Committcc
Arbitration Board

Ycs
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l(eglstcred
Land

Rcgrstered Land
Act
Registration ol'
Titles Acr
Other acts
concerning private
land

None , except frlr
agricultural land

No, cxcept l<lr
agricultural
land

Agricultural
Land

Land lJrsputcs
Tribunals Act

Land Control Act

Land l)rspurcs
Tribunals (drarvn
from a pancl o[
cldcrs)
Land Control Board

Ycs

(r) Land Lau's Invokc Discrirninatory Customary Law to Govcrn Land

Nurrcrous land laws, rncluding CL,ilt8"1Tx, Tiust Lancl oIthc Constitution, thc
Trust Land Act, thc Land Adjudication Act, thc Land Consolidation Acr, and thc
Land Disputcs Tribunals Act, rcly on customary 12'6,, undcr which rncn control thc
Iand," to dctcnninc and govcrn land rights. According to Assistant ChicfJackson
Kirigia fiom thc N{cru arca, local govcrnmcnt olllcials also apply custornary law
whcn thcy arc unfamiliar u,ith thc writtcn laws: "[b]ccausc [wc] do not havc thc
statutcs or writtcn laws, wc usually invokc custom bccausc that is what wc kDou,.",,

Undcr thc customar/ lara, invokcd in land s{-atutcs, womcn cannot own or con-
trol land." According to Lily Murci, Iv{onitoring and Evaluation OfEccr lor thc
Kcnya Land Alliancc (KLA), "wc havc dilTcrcnt culrural sysrcms fLhatl bclicvc
\^,orncn cannot cvcn bc acknowlcdgcd to own land. . . . [Y]ou talk r-r[ land and
cows and all that propcrty rhat mcn havc, rhcy also put womcn as parr o[ thcir
propcrty."'t Womcn only havc custolnaly rights to acccss and cultirratc land, and
cvcn [hosc rights arc dcpcndcnt on mcn.'1 In thc ntajority oI t]rc colnmunitics in
Kcnya, womcn havc to asli a ma]c [or qrcrmission tcl cu]tivatc thc lancl,'r although
somc rnalcs traditionally rcscn'c ficlds lor thc r.r,ilc or rvivcs.," According to a Kc-
nya National Con.rn.rission cln IIuman Itights rcport, for cxamplc, undcr Luo cus-
tonrary law a man usually parcclcd out his lract of land to his rvi[c or r^,ivcs, and

TLIcphonc Intcnrcu,rr,rth livcl,vnc Opr>ndo. Scnror Counscl. FIDA-Kcnva. $an. 3o, zoo8). Tclc-
phonc Intcrvicr., u,rth Lrly Nl ur cr. Monrror ing and Evalu.rriorr OII]ccr. Kcnya L.rrrcl AI)rancc lFcb
:6, rooti)

Intcrvicn,H,rthJdcks()n Krngra, Assrsrant C)hrcf, rrr N'lcr-u, Kcnva ()\{ar.3r, loo8).

Src Ktno r llcftttlto CEI)A11(ttlra n()tc 7, at I)ara. ro: Intcn'rcr^'u'rth <-ounlv clcrk, Laikiyr.r Countl'
C)ouncrl, rn Nanyukr, Kcnya qApr 3, zoo8). Intcn-icu'rsrrh Frcdcr:ck C)chrcns, UNIFt,l-, in
N:Lirol:r, Kcnla i\pl 4.:loo[i)

ltlcllhonc Intctltctr,rvitL Lrlv \4urcr. l\'lonrtoring and l-r,aluatr,rr Ofllcrr, Kcrrta Land,\llranct.
(l;ch. 16, rooli).

.trr,\krn1'r Nzr<rkr. 'l7r |-l/trt' rl lttti'ftttttr ott llbn,ttt't,1r;ctr mtd Coutt,i tf Ltttr/ ut Iutt.lt,ll (lt trt nrl-llursrrllr,\'n()\ \\t)JIlltrll{rt,rtr'"rr,,\rnrtr:rll.,2,iSiAlrclullahr,\ ,\n,Na'rrrrcd..:oot)

Jntcrtrcrr'rrrth Frcrlcrrrli ()r hrcng- L'NIF[ \r. rn Nauolrr. Kcnr'.r (..\pr 1. .rooS)

Nzr<rkr, raTrz rlol( r1, at.:r,9 rrfi

a
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each rvife cultivatcd hcr tract and could anrass a largcr tract bascd on her labour."
Customary land lau,constitutes a serious barricr to realizing women's rights, ex-

plained Frcdericli Ochicng oI thc United Nations Devclopment Fund for Wotnen
(LINIFEM) in Kenya. The custom stipulatcs that "a woman is not supposed t<-,

orvn land. Traditionally, a woman doesn't own land. Thc land is owned bv thc
man, and in other culturcs land is owned by the comntunity . . ' . [I" some] cascs

. . a woman has to ask for pcnnission to go and till the land . . . . so that cven

rr'hen the governlnent says everybody is frcc to ou/n land . . . tJre woman in the

tamily is prevented by the traditional dynamics rtithin those culturcs fiom ou,n-

ing land and evcn [r'om using it and having attv say about the use of clan land."'8
Because such customarv larv gove rns trust land,'u on which a majority of thc Ke-

nyan population lives,:;" rvomcn are cxcluded front acccssing rights to tn:st land.
Section r15(z) of thc Constitution3' and section 69 of the Trust Land Act,;" explicitly
state that trust land is governed by custornary laur Customary law also determines
whc-, should be compensated when trust land is sct apart for public use.33 According
to Evelyne Opondo, se nior counsel with FIDA-Kcnya, only men effectively control
trust land: "the challenge is that trust land belongs to thc c<lmmunity, but thc fact
that Kenya is patriarchal means that the malc holds the land on behalf olothcrs.":rr
Some of thc Trust Land Rules, which require residcnts o[ the trust Iand areas to ob-

tain ]icel.rses to occupy or farm the land,:i rcinftrrcc rvomcn's exclusion fronr trust

3o.

29.

3t

Kr:rr'.1 Nertostl Coltvtsstr>r,i ox HL:t{r,x RIct trs, Ftrtl.t Dl.st'atn to Hr>t'l-: W<lvr.s's Rtt;ltt'.r<l
()wx n^*n Irlrt:r.u.r Pttot'rx.rt'3 (zool Ihcrcinaftcr KNCIIRI.

Intcryicw u,ith Frcdcrick Ochicng, UNIFEN'I. in Nainrbi, Kcnva (Apr. 4. roo8).

S,r,: Cor.srrrrrrrox, g rr5(r) (rcv cd. zoor) (1998) (Kcnya); Thc Trust. Land Act. (zoo4) Cap. c88

S6e

Klxr'.1 Lrrn,\r.r.r,rrt:r,, Pol.r<:t' Bxtlt: Clorlltuxtll Lrrn'lllxutt: 
^Nl) 

TITI'. M.rr.rc:l\'llYT ()l'

C]ovvr-rxrri-L,rxurxI(rxr'.qr (eoo7),at'ailablcnthr.tp://rtr+,w'.kcn1'alandalliancc'or.kc,/Community

pcrccn t zoLan d pcrccn t',lo Policy pcrccn t',ro Bric f. pdf.

Co.,,islrlurros. \ rr5(:) (rcr,. cd. aoor) (rgc8) ("Each countl,council . . . sha)l givc cflccI Lo such

rights. intcrcsts or othcr bencfits in rcspcct of the Iancl as m;r1,, undcr . . . African customary Iaw .

. . , bc vcstcd in anv tribc, group, lamilv or individual . . . .").

Thc'frust Lancl Act, (roo4) C)ap. aSlt $ 69 ("In rcspcct of thc or:cupation, usc. c()ntrol. . . . ancl

disposal o[an1, Jruqr ]and. cvcry trrbc, troup, lamilv and individual shall havc all thc riqhts u'hich

they cn jov or rnay cn joy hy virtuc of cxisting-African customal] lau, . . . , itr so far as such rights
arc not rcpugllitnt to :rny of tlrc provisions ol this Act. or to :rny mlcs madc thcrcunclcr. or to thc

provisions c,f anv othcr lart' . . . .").

Srr (lorsrtlu'rro:r, \ rr714)(a) (r'o'. cd. ,roor) (rqqli);'llusL Land,'\cL, (rool) (.)zrp. :rll8 S ii(t)(a).

Tclcphonc Intcrvicrr,r.'ith Evclvnc Opondo, Scnior (lounscl, FII).{-Kcnya (an.3o, ,:ooll.1.

.\rr'l'rr.rst Lanr'l (Arhiil'iva) lLand Urilization) Rulcs, ('.roo4) Cap.'r88 5\3(r);'l-nrsr [-and (La:nhut:

\Iallcl't I{ulcs. (roo4) O:rp. r8S \;(r), 6('-,:);1-r'tr.r Land (l\'lcru Clonccssion;rl Arc;r.) I{ulcs, (qoo{)

Cap. -:8ti S,;: 
-l-rusr Lancl (lrrisatiorr .\rc;r.) Rulcs. ('-loo4 I (iap. 'rli8 ( 4; 

-l'rust Lantl (North \LlLa.

larrl I'laLcau;rncl Ithansa.l l{ulcs. (:ooq) (iayr. ..rlSii \ 4: 
-l-r'urt l.,ancl (lsio)r,; Ilrr)cs. l:oo41 (iep.

rSti $ ,1: -l-r'ust L.ancl l())cn.guruonc) li.Lrlcs, (eoo.i) Llrrp. rSii $ 4:1-rtst Land (.Slrinrha IIill.;
Rulc'. r'.loo; r ( ir1,. rSS 1r .1.

JJ.
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land by using gendcr-speciGc words likc "son ol'' on thc license application fornr.36
Thc customary rights of rnen to control Trust land form the basis o[ rights t<r

rcgistcred l2nd:i 11,hsp land undergoes the adjudication and consolidatiorr 1>roccss
under the Land Adjudication Act or the Land Consolidation Act. i8 Thc Land Ad-
judication Actts and the Land Consolidation Actao wcre enacted to determine thc
cxisting customary righrs to land, consolidatc fragmcnted, ncrn-contigu<lus hold-
irrgs, al.rd con\/crt thcm to single, registered, lrcehold parccls of land.r' Because
customary Iaw prescribes that mcn control land and property but womcn cannot,
the b<ldics that determinc thcse land rights have not recognized women's claims:
as explained by thc KLA, the Acts were "bound to cxclude mosr women from
acquiring titlcs to land sincc they only had rights of use whilc mer.r rctain those of
allocation"a' under customary law

36. Szc'liust l,and (l\{cru Conccssronal Arca) Rulcs, (zoo4,\ Cap r88 schcd r;'l'rust Lancl (Irrrca-
lronArcas)Rulcs,(loo4)Cap.z88schcd r;TrusrLand(NorthYalta,\bttaPlatcauandlrhan.ga)
Rulcs, (roo4) Cap. r88 schccl. r; Trusr Lancl (Isiolo) Rules, (:oo4) Cap. r88 sched. r;1'rust Lancl
(Olcnguruonc) Rulcr, (roo4) Cap. ,:88 schcd. r;Trust Land (Shrmba Ilrlls) Rulcs, (:roo4) Cap.
rS8schcds t,z Noprovisionof thcTrr.rstLand Rulcs.thc'llusrLand,,\ct,oranyccncra) dcfini-
tionil stal-utc rendcrs these tcrms qcnder-ncutral

37. l]ndcr sccLion rr6(r) ol thc Constitution, u'hcn trusr land i. rcgrstclcd, it ccascs to bc trust land
Coxs.rrru'rror, S rr6(r) (rcr'. cd. roor) (r9-g8)

38. KL\, Trrr C,rst ror Wovrx's L,rrn Rrt,rrrs, .tufru notc rl. tL g

39 
-fhc Land Ad.;udic.rtron Act, (roo4) Cap. r84. Unclcr rhc Land .{d;udrcation Act, rhc Mjnrsrcr
nray dcsignatc an arca of Tru.t land to undcrgo rhc ad_.;udlcatron proccss Thc Land Adludicatron
Act, (zoo4) Cap. ':E4 $ 3. Thc rccording ofliccr and the adludicarion commi(tcc dctcrmrne thc
clarms to thc land undcr customar;'larv Thc Land Ad;udrc.rrron ALt, (roo4) Cap. r84 SS rq, ro.
'l'hcrccordrnqolficcrdcsiqnatcsanyl)crsonu'ho"has,undcr rcco.gnrzcdcustornarvlaw,c\crcrscd
rights in or over l:rrrcl u,hrch should hc recognrzed as orn,nershrl;" as thc owrrcl of that lancl. -l-hc

Land Ad.ludicatron Act, (roo4) Cap. rSg $ 13(r)(a).'l'hc lirncl rs thcn rcq-istcrcd accordinslv Thc
Land.\djudrcatr()n Act. (..roo4) Cap. .r84 \ r8

4o. 'lhc Land Oonsolrdalron Arr, (roo4) Cap rllj Undcr thc Lanrl Clonsolirlatrorr ,\cr. rhc Mrnrslcr
may clcsiq-natc an ;trc:r of Trust I;rnd to undcrgo thc consoliclatron procc\s Thc Larrcl C)on.olrcla-
tl()n Act, (:roo4) C:ap. tS.i S ,: .{n Adludrcat:<)n Cl()mnrrtLcc consisung of "pcrsons rcsrdcnt rn"
that.trca ir thcn apporntcd 'fhc Land Oonsolrd.rtr()r).^ct, (roo4) Oap. rti,; S O(r) 'fhc Oonr-
mrttcc adludlcatcs.tttd dctcrmttrcs "tn accoldancc u'ith Aflican customary lau,the cl.um of an1,
rndrvrdual l)crson to anv rrght or rntcrcst rn .rnv land" rr'rthrn thc arca.'l-hc l,ancl Consolidatron
Acl, (zoo+) ()aP- r83 $ tr(r) Ilthc (lonrnrrlLcc cannor rcach a clccrsron. rt rclcrs thc martcr ro an
Arhrtration }Joard. -l-hc Land Consolidation Act. (:roo4) Oap. e83 Srr(z) 1-he finciln.g. of thc
Oommrttcc or Arbttratron Proard arc rc0cctcd rn a Rccord of Existrnq Rights Thc Land Con-
rolrdaLron ncr. (2oo4) (laP ,:11.3 

1S l-, '['hc (]rlnrnrrrtcc thcn allocatcs larrd bascd orr lhc customar,v
larv ttghts rcflcctcd rn thc l{ccorcl of }-ristrnq l{rr.llrts arrcl c()r)rpcnsarcs thorc u'ho h.n,c rights to
larrcl unclcl customa^'larr lrut arc rccltrrrcd to rclrrrqursh rhc l.rncl alrcr consolrclatron.'l'hc I-and
(jonsolrcla(ron Art. (loo.{) ('aP 28.; $\ zri,.:), ll(r)

{r- [rtxttzrt(]oIIr. For)t] \\l)-.\r,RI(tr-rLRI ()*r,,rrrzr-rror lF\()) I.r(.r\t\t-r\l St'rr)\'\rt 76.
()t rtrt t rrtr Lrrr' \\irrtt-r r l{tr,tt't's I\ .{(,rrt( l Ir-[ Rt 34-:lJ (toc,t\, n,'trlnLlt tt llp.i/[tp flo.ora,;
(l ( )( r c l),/L ( )./ ()o -r,;v1 ; r r F-./r'4.y r r l-,oo. prl f

l! KLA- -l'rrr (irst toti \1i)\11\'\ Lrrtr lttr,ttt'\, \ttlto n()rc r7. al ()
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(:) Registcrcd Land Statutcs Vest Absolutc Sole Ownership fughts in l\4en

Thc rcgistcrcd land statutcs, particularly thc Rcgistcrcd Land Act,r: i6sula6s 111.

riqhts mcn gaincd through thc adjudication and consolidation process by vcsting
thcnr with absolutc orvncrship ol thc land and failing to acknorvlcdge cvcn thc dc-

rivativc rights of rvr:ntcn to land.r, Thc Registcrcd Land Act in scction z7 provid-cs

that "thc rcgistration of a pe rson as thc proprietorof land slrall vest in that pcrson thc

absolutc o*,nc.rhip of tlrat land toscthcr u'ith all rights and privilcges bclonging or
appurtcnant thcrcto."ns Thc proprictor's riehts "shall bc Ilcld by thc proprietor ' . .

fi." fro- all othcr intcrcsts ,nd ilui*. whatsocvcr."16 According to the Kcnya Land

Alliancc, mcn wcre thc first to rcgiste r land undcr thc Rcgistcred Land Act, so mcn

saincd absolute owncrship righCs, to [hc cxclusion of tl'ontcn.a7 Thc Rc.qistercd

Land Act allows for rcgistratiorr of land "madc in favour ol twcl or morc pcrsons,"rs

but it also pcrmits thc Ministcrof Larrds to limitjoint rcgi.stration to onc proqri-

"g,rL.rs1oini 
rcgisrrarion is rarcly rcalizcd in practicc, with only about 5 pcrccnt of ti-

tlcs hcid.joiptiy.s" 11'l" custolnary rights of womcn to acccss and usc Iand arc neithcr

rcgistrabie noi protcctcd as ovcrriding intcrcsts undcr thc Registercd Larrd Act's'
'Currcntly, 

-ir*",', hold a rnirrisculc nurnbcr of titlc dceds (about 5 pcrccnt of
rirlcs).s, Womcn providc thc vast majority of agricultural labour, including 8g Pcl-
ccnt 6f the subsisicncc farming labour f<rrcc53 and over 7cl percent of labour in cas]r

crop production.5r Womcn hcad about j2 perccnt of Kenyan houscholds.s5 Nevcr-

I4'O M EN S IA.ND AND PRO PER'TT RI GH'R TN KLWA

'l'hc Rcgistcrcd Land Act, (roo6) Cap. 1oo. Althounh somc lancl titlcs arc.govcr-ncd by thc Land
'fitlcs A.t. C)ap. r8r, and thc Rcrdstrarion of Tit'lcs Act, Cap. r8r, most ncu' land titlcs arc crcal'cd

undcr thc l{egistcrcd Land Act. srrTurxrrJar:xsor, Tur: L.,rra,or. Kr.rn"r r4o, 243 g"r. cd., 1988).

K[-d, Iju' C,,rsr. rox Wol{tt:l's LrNtl Ittcttts, Jufro nole \, ^t 9.

'l'he Registered L:rncl Act, (roo6) Cap. loo $ r7(a).

//. g ,r8.

KLA,Trrr:Clrsr:rotr\tkrvrr'sLl.{nRtt;ttrs,.tulrmnotctT,atg .rce nlsoTclclthonelntcn'icrvwith
Lily J\{urci, l\4onitorins and Evaluation o{llccr, Kcnva Land Alliancc (Fcb' 26, rooS) ('[I]n thc

n-,alority olcomnrunitics rhc s1,51crn is so pat-riarchal or-patrilincal that . . . thc tnctr atr thc oncs

that have thc Iand in thcir namcs, the titlcs ale in thcir namcs.").

'fhe Rci4istcrcd Land Act, (roo6) Clap. ioo $ ror(r).

1/. $ ror(j)(:r) (permittinrr a discrctionary lirnit on "thc maxirtruln numltcr (whcthcl onc or a

o..ri". n.r*lr"r) <rf pcrson, rr,ho arc al]orucd t() bc rcgistcrcd in thc sanlc rcgistcr as proprictors").

Sct Kctna'.r Rcf tit.t to CED,4W Connnitttc, nqrn n()t.c 7, Para. r34; Iir:vv.,r L,rxtr At,l.trrt:t., TI I E Nartor-
rt. L.txr, Ir<lir<;r,tr Krxt,,r: Ont'nt;,rr (ltNtrl:t Issut:s,r:lu Pot.tttv strll.l,tl.r:'1s.1 ('.roo4), atrtilnbh

nt hrtp://wwu,.kcnya)andalli:rncc.or.kcfssucs%.zol'apcr'%togcndcr%lo.pdf Ihcrcinaftcr-Kl-A'
C-'xr-rrc,rt. Gl.rot:ti I ssu l;s].

KL{,-frrr.Cl,rsr, lrrtrWr>r,tt:r'sL.,r"-tlRttltt'rs..tulronoLc l7,at9-lo.

Sc Kon n't Rtf 1rt ro CED,4L|' OtntntinLc. .t?t lt il n ()r c 7, pa ra . r j4; T( LA, (ltrlrtt r t (irrt*:x I sstj }]s, .rrtrrz

n()tc 52. at 4.

K N(ll I l{, :il1)rn not{'. )'j.

KL.A. (ltrllr"rt. (llrlrt x Isslt:.:a/lra lrritc;o. ai 6.

(icnclcr in Lhc I(cnr,:r .:oo3 I)cnroqrztplric ;rnd I Icaltlr Sur.r,cr,. t;nthlil: ut http://rr'rvr'"ttrcarutcdhs.

errrr:/tr,1ric./gcnclcr./1rrr,['ilcs,4;cttv;troo.3.cfirr (larL visitcd ]\'1;rv q' -.:oo8); lJn-to's ]l4ot tt CL)DAll/'

.r(//ii? nr)tc 7. para. lq4.

4i.
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thclcss, womcn only hold I pcrcent of registcred land titles in thcir own nanres and
only about 5-6 pcrccnt of land titles jointly.:6

Q) Thc Land Bodics' Procedurcs Fail to Protect Women's Righm to Land
Thc bodics that govcrn land lack adequatc proccdural safcguards to protcct the

rights of wonrcn bccausc (r) worncn arc ncarly abscnr from land bodics; (r) thc
land disputcs proccdurcs arc biascd against womcn; and Q) husbarrds may scll
matrinronial land withour tlrcir wivcs' conscnt. First, thc Kcnyan govcrnmcnt has
acknorvlcdgcd that womcn arc undcrrcprcscnrcd in land bodics in both thc Na-
tional Gendcr and Dcveloprncnt Policyi arrd thc National Land Policy.ss Thc Na-
tional Gcndcr policy notcs that "[dJcspitc thc lact that worlcn accounr for slightly
more than halIof thc total population and conrprisc a largc voringpopulation, thcy
arc still inadcquatcly reprcscntcd ilr ...srassroots-bascd institutions such as Land
Boat-ds."sc Orr county councils, u,hich overscc Iand transactions dcaling with Trust
Land on which m()st womcn rcsidc, w()lncn madc up only 8.2 pcrrccnt of courrty
councils in 1997, a gradual incrcasc fi<rm r.7 pcrccnt in 1986.5,,As of zoofJ, thc Mcru
County Council included only 5 wolncn out o[ 43 council rncmbcrs,6, and thc Laiki-
pia County Council includcd <lnly 5 wonren out of a total of 36 council rncrnbcrs.6'

Undcr thc Land Disputcs Tr-ibunals Acr, disputcs rcgarding agricul-
tural land arc ad.judicatcd bcforc a pancl of cldcrs6: who apply cusromary
Iaw.6r According to an intcrvicw with arr Assistant Chicf, womcn arc not c]-
dcrs bccausc customary ]arv "has not allorvcd that, is not opcn to that."65

Sccond, thc proccdurcs o[ thc Lands f)isputcs Tribunals discrirninatc against
wol'ncn by dcnying thcm thc opportunitv to appcal dccisions bascd orr cusron"lary
law and dcnying thcm rcprrcscntation by advocates. Thc Land Disputcs Tiibunals
havc cxclusivc jurisdiction66 ovcr civil cascs involving "(a) thc division of, or thc
dctcrminatir>n o[boundarics to land, including land hcld in common; (b) a clainr

56. KL{, \Atrvr.x. LaNrr l.tn Prolrxrl Rrr,rlr-s, sufmnoLcT,aLr.

57. lv[tlts'rxl ot Grrnrt<. St'ot<t's, Cutrurr rtl So<'t,rt Srnvrt ts, N,r.rrox,rt Gt'tnt,tr,rxn Dlvr,r,or,-
rlrYr l)rrrtc:r zo (looo), ot'atlnblr u hrtp //wtt,ttculturc go.kc/rmaqcs/strlncs/pd/acndcrpolrcl'.
pdf lhcrcrnaftcr N,rlr< x r r. (]r rr>r ri -r.xr r I)r vr Lolv r vr Por-rcr, I.

58. N.rr.torrt Lqrn Por tc\'. tufto n()re ro, \ 3.6.1o.3, parz. zr3 (:u oo7).

59 Narlor.rr C)l.ttrrx.rrtrl)rt'lr()r'tvtlNTPoncr. stpa note57-at rE

6o. Id. at to.

6r. Intcrlicu'u'rLh Charlc. N4urithr l\{ar.rnqr, Charrrn.rn, }lcru Ccntral County Courrcrl, rn )\,{cru,
Kcnya (\lar..3r, ,.rooli) (Onl)'r k'oman u'as clccrcd and 4 rvonrcn u.crc nonrinatccl)

62. Intcnrcrr,h'rth C()untv C)lcrk. Larkrpia Oounry Councrl. rn Nanyukr. Kcn;,a (Apr 3, rooli;.

63. SrrThc LancI f)r'purcs -ll'rbunal Acr. (,.:oo4) Oap .-rii7 g\ 4rr1,5r.r).

64 /1 q 3f7) ("'l'hc'llrbunal sh.rll acl;ucLcarc rrpon Lhc clarrn ancl rc.rch a <lccrsron rn atcorclancc rrr[h
r cco.gnrzcrl crrit0rtran, larn ") -

65 [ntclrrt'r.,r,'rLhJ:rrLson Kurqra.,\\sr\ranl ('h;c[. rrr \lcrrr- Kcnle i\1ar -ir, -:ooli't-

66. .S,z-l'hc [.and I)r'PrrLc''lrrlruna] ,\rr. llon4tOaP :375i3ig) i"\,rtrvrr]rsr:ndrn!.rrr\ otlrcr r.rrlrrn
],ttr,trttnt.rt-lt.tt.Itc\(()urtsl:all h,trc,,r-crctcisc;urrsclr.i.r,rn(,r l)()h,cr-\rnLn\c\rnrolvrrrgan),r\\uc\
\c[ ()ut il] p,tra:raphs l.)l l() (c) r,liulrrcr tl(,n (r)-",)
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t() occupy or \4'ork land; or (c) trcspass to land . . . ."67 Bccause they apply custo,rl-
arv law, thcy arc predisposcd to rule aa-aitrst lt'omen.ds Althouglr anv Party nlay
challense a Tribunal's dccision to the Appcals (lornrlittcc,6s ,u pafiy may appeal
a customary law decision to anv Kenyan court.To Thcrcforc, the custol.uary larv

dccisions of thc Land Disputcs Tribunals and Appeals C)ommittecs arc insulated
lrom judicia] rcview, and wolncn cannot ask the courts to safeguard thcir rights.
Thc procedurcs also prohibit advocate rcprcscntation bcfcrre a Tribunal or Ap-
pcals Oommi ttcc,T' exacerbati r.rg the di scri nr i natory cffcct o n womcll.

Third, althouglr Land Clontrol Boards nrust al)pn)\'c trarlsactions affccting ag'
ricultural land, thcv do not rcquirc spousal conscnt lor such transacti()ns.;" Thus,
onc spousc mal,scll the nratrimonial hornc u,itlrout thc ot]rcr's knowlcdgc, rnuch
lcss conscnt.z3 In Kamau v Karnau, lcrr cxample, thc Oourt of Appcal in zoo6
uphcld a husband's salc of matrirnonial land withr:ut his wilc's conscnt.T4 A nor.r-

binding prcsidcntial dccrcc Ircnr thc 19Sos dirccts Iarrd control boards to takc all
adult Family mcmbcrs' intcrcsts into account, but Boards ma\r disrcgard tlre dc-
crcc, and sonrc husbands prcscnt "fake " rvivcs to givc thcir conscnt to thc Boards.;5

B. E.vszz.rc M,uaur;r:.qn) DIroRCt. Lturs Rott W'ttut,'r tlt''litnn Mnmm()ltzAt. PRoPr:R'tl'

Gaps in Koryan ]aw on matrinronial propcrty and land durins marriase and
at divorcc havc lcsultcd in judicial dccisions that undcrvaluc and dismiss thc im-
nrcnsc contribution of r.r,omcn to their larnilics and thc houschold. Rcgaldless of
rvhctltcr the nrarliagc is lcrrrnalizcd undcr statutc or custom, womcn ol^tcn have
no mole than rncrc use rishts to the matrirnonial land, rcvocablc at the wil] o[
thc husband. Marricd womcrr rarcly cnjoy cqual rights to control, alicnatc, or
transler matrinrclnial propcrtr,.:6 At separation or divorcc, wontcn arc ol-tcn un-

67. Thc Land I)isputcs Tr.ibunal Act, (roo4) Cap. 287 S 3(r).

68. ,\l grnrnlh, 'ltlclthonc Intr:n,icw u,ith Lily Murci. Monitoring ancl Evalua.tion ()fliccr, Kcnya

Land Alliancc (F'ch. r6, u oo8).

6q- -l'he Land l)isptrtcs -liibun;rl Act. (eoo4) Cap. r87 $ S(r).

7c. See ld. $S U(tl), U(ro). Section 8(8) of the Land l)isptrtes -frihunal Act sLttes that "lt lhc decision
ol thc Appcals Clonrrnirtcc shali bc final on any issuc of fact ancl no appcal shall lic thcrcftonr to

arry court." //- S 8(8).lJndcr Scction S(ro), "Ial rlrrr:stion o[customary law shall . . . hr-- dccrnccl

to bc a qucstion of fact." ancl is thcrclorc not appcalahle . /r/. r\ 8(ro).

lt. Szr Land l)isputcs -h-ihtrnals (lbrrns and Pnrccclrrrc) Itulcs. rqqj, (roo4) C)ap. rtlT $ rq ("No
panv to or orhcr pcrson intcrcstcd t.hcrcin shall lrc cntitlcd (o appcar bv or to bc rcprcscntcd by

an advocatc in anv Procccdin.qs unlcss a'frihunal or an Appcals (lontttrittcc dirccts othcnn'isc.").

72. .S,lr Land Oonnol Act, (roo4) ()ap. 1or $ 6.

i3. KL,{,'l'rrr'(l.,rsr: ror Worrlr's L.,rxrr I{tr;ut's, .ttltt noLc r7, rrl 9-Ioi Intcrvit:r.,u,ith Victoria
()chancla, Kcnvan,\trorncy ancl Lau,and Adr'ocacv ftrr \{omcn in,{frica Fcllorn'. (icor,qetorr'n

Univcrsitr,. in \{Iash.. D.C., USA (Fcb. er, roo8).

74. Jacinta \,\Ian jil<u Kanrau r'. Isaac Kamau \4unsai, iroo6'1 5.g K.L.l{. .9 (C)..{.K.) (Kr:nla).

i5. ,Scr; r:.g., K[.A.'l'ur. C].rsl l.(\r{ \A.Ir)\'n \'s L.rxtr l{t<;tl-rs, .14til noLc r7, at g-Io; Intctlicrr u'it[: lortncr
chit:f in \Icru. I(cnva (\,1ar.3r. ,tooS)l Inicrvir:rc r.irh I Icl]cn Ku,atnboi<a ()mbati.lch,oca(c of tltc
IIigh C)t,ulr ol-I(cnva ancl r:rcrnlrcrof F-II).\-Iicrrr';r. in N:rirolri, Kcnl': (,\pr. r. roo8). li>r fr.rrihci

tlisctr'sion ,,f thc lai:k of spott.:tl ( ()nscnt. .ri rl/iz,' I)art T\'.Ii..

7tj. ,\ri {ittoi?iit. KL,\. (lrrt-t'tt.rt (ll rtrt tr Isst t....rtiTrrr n{)tc:)o.
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ablc to takc away an adcquatc sharc o[ thcil matrilnonial propcrty, and arc of-
tcn forccd to lcave t].re matrimor.rial honrc with litdc morc than pcrsonal cffects.

The multitudc of laws g<-rvcrning issucs o[marriagc and divorcc lcads to confu-
sion and an inability to cffcctively cnsurc adcquate protccti<-rn of womcn's propertv
rights. Kenyan larv recognizcs five marital legal regirncs: civil, Christian, Islanric,
Hindu, and customarv. Statures regulatc vari<-rus aspcc[s of these marital rrcgimcs,
irrcluding thc Marriage Act;il the African C)rristian \,Iarriage and Div6rce Act;;s
the Hindu Marriagc and Divorce Act;;'r the lv{ohammcdan 1\4arria6;c, Divorcc
and Succession Act;8' t]re N{arried Women's Property Act;8' and the Matrimclnial
Causes Act.8' The customary laws of the respective 4z rribcs rhat residc in Kenya
govcrn customary marriagcs. ()f these statutora}/ regirles, no single statutc colnpre-
hensively addrcsses the rights and property intercsts of spouses during rnarriagc
or at its dissoluti<-rn. Following its review in zooT of Kcnya's compliance with thc
Convention on the Elimination of All l-<-rrms of Discrimination Against \A/omen
(CEDAW), thc CEDAW Clommitrcc highlightcd thc problcm of overlapping and
parallcl laws and urged Kcnya to: "harmcrnizc civil, religious and custornary larv
with articlc r6 of the (lonvcntion and t<.1 complete law rc[<-lrm in thc arca of rnar-
riage arrd family relations . . . ."8i

(r) Gaps in Ourrcnt Ntlarriagc Larv Lcads to Unequal Control Over \,latrirnonial
Property

Currcnt statutory marriagc law docs not protect n.rarricd womcn's intcrest in
nratrimonial propcrty. \Morncn arc particularly vulncral>lc to disclirrrilration rc-
gardine matrinronial propcrty bccausc thcy arc at thc rncrcy o[ historically dis-
criminatorv Iau,s and practiccs, and gcndcr rolcs that considcr \vomcn infcrior
to nrcn: "Thc propcrty bclongcd to thc husband - cvcn yoursclf. 'Womcn wcrc
includcd as a part of thc propcrty n.rcn could orvn undcr customar)r lar+,."sr

Whilc both polyeatrous and molrogarn()us rnarriagcs arc rccosnizcd in Kcnya,
only womcn in lnono.qamous marriascs arc cntitlcd t<l minimal protcction o[ thcir
riehts at marriagc and at divorcc. Thc African Christian l\4arria.gc and Divorcc

2

77.

7lt.

79.

8o.

'l'hc Marrraqc Act, (rgoz) (lap r5o (I(cnya).

Thc,'\frrcan (,.hrrstian \{arri.rsc and I)rvorcc z\rL. (rqjr) Oap r5r (Kcnya) lhcrcrrraftcr C)hrrstran
Act l.

Thc IIrndu l\Iarrrarrc and l)rvorcc Act, trq6o) Cap, t57 (Kcnva) llrcrcrnaftcr-IIrndu Act].

The I,Ioharlrncdan M.rrria.gc, I)Ivorce a.nrl Suc.:cssron Acr, (r6o6,) C)a1.l r5{i (Kenya) lhcrcina[tcr
\'lohamnrcdar: Actl.
-l-hc \'{arncrl \,\tonrcn's Propcrtr'.\cr. (r58r) (lap 

75 (Kcnr,,r) [hcrcrnafrcr ]\I\lIP.A 
I

'l'hc l\,frtunronral C'autcs \ct. (rg1r) C.rp. r;.-: ilicnta)
Cir;mmrttcc on tlrc F.lrrrrrn.ltr()r) ()f I)rscrrrrrrnatrorr .A,rLarnsI Worrrcrr (Cl]D.,\\,V), Ontrlurhug Con-

DL(hls Kot_:0.1r.u.I.4,1.UN. 1)or (l[,])A\A'li/l(FlN//(l()/ri(zct<t7,:.n,,ntlnl,lt,ri hlt;r,/Trvrru.unorq,/
u'ontenl',ri<It,,'cl,ru,,,'ccr[.rr'./it).csrhlt'rtlrrrrrjcl"Kcrrr',r."thcn"(.],rrrrlurlrrrq()onrnrclrl\")i]rcrcrn,tf-
r cr ('LI),\\r' ('r rm nr; I I cc. ( ), t t r 1.,,i t t r 1 ( tt n ttn t' t t' lir t.t, i)

Irttcn'rrr, urth Frc<lcrrck ()rrntl,r. \lcmhcr (ll,\lLI()N. rn N,rrrolrr, I(cnr'.r i,\pr .i.,,rooS1

8r

lir

ti;y
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Act,s: thc Hindu N{arriage and f)ivorce Acr,s6 and thc N,{arriage Actn; all govern

m()nogamous unions. Marriagcs contracted undcr thcse regin.res offcr wonlen at

lca.t ,rrmc fornr <-r[ protectiotr in that the marriages are rcgistcred, thus pr-oviding

tangiblc cvidence .it th. union and the first basis for establishing a rvi[c's c]aim

t., matrimo,rial propertv: Lacking [r<.lrrr caclr o[ thcse, hotr'cvcr, is a fr-anlervork

dclincating how mitrimonial propert,v rvill bc acquircd, rcgistered, controlled,
,ra,.,accd, .r divided betwcen ..p,rrt". throughout the coursc of the marriage .8s

All marriagcs contractcd under Customary or Muslirrr law are potcntially
polygamous. NcitJ'rer law is codified in statutc or provides an explicit fi-1l:.-
,".,ik to protcct tlrc equal rights of womol during lnarriagc or at divol'ce. The
l\,{<lhammedan Mal'riage, Divctrcc and Succcssic-rn Act8,, and customary lau's

govcrn polygam<-rus uniotrs. Pcr statule, a Muslim llran may marry up to lour
wives, rvhile undcr custom thcrc is no limit to the numbcr of wives a man can

marry. Unions cor.rtracted as polyp;amous Icavc wollen particularly vulnerable
to dcprivation o[ their matrirnonial propcrtl'. The Moharntncdan Act makes tro

cxpliiit mentiorl of a matrirrronial property rcgime, howevcr, Practicc dictates

thit Islamic personal law g;ovcrns marricd l'onten's property rights.e" Disputes

arisins ur-rdcrl thc Mohamtlcdan Marriagc Act may bc blought belorc the Ka-

dhi c<,rurt, rvhich has jurisdictir>n to dcal with matters arising out of Islamic
lawg, Unlikc customary ntarriages, N{uslim rnarriages are ftlrmally rcgistered.

Thc Married Wonren's Propcrty Act o[ rStiz (IVIWPA), a woefully inadequatc

rcnlnant of British colonial rule, r-emains the only statute to govern married
u,omcn's right to propertv acquircd during a rnarriap;c. The If{WPA applics to
all Kenyan-inar.iag-cs regarcllcss of the typc of marriagc or rrgime govcrning the

lnarriage, including marriages contracted undcr Customary <lr N4uslim law.:r'The

\,{WPA allows a wifc to hold property separatc fiom her husbarld rvitJ.rout the hus-

band acting as a guardian ovcr her affairs.,rr Under the MWPA, lnarried \'r'olrlen

havc cxp.eis claim to separatc propertY (prcsumably registcred in their namc) ac-
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tt5. (lhristian t\ct, sufro notc 78.

ii6 I Iindu Act. .tillril n<\tc 7q.

87. l\'larriaq-c A<-.l.,.tLfrn notc 71.

u8. Scc irt.

tiq. N'lohantnrcdan 
^cL, 

sufro n()tc llo.

qo. I lunton & Willianrs, Culortan md hlanir ltit ft lt: l)cttlopnu't in lioto, Llt;rrnxlt.l r\txtt t, Oct-

1,..,roo4. ai,ni!ablc aL http://u'u'u.lcgalbricl-cLs.z'a/ztrticlc.php?stor')'=2oo4loto?r,roS2El.

qr. Oorsrr-ru-rror, g 66 (rcr.L c<1. roor) (rqq8) (Kcn)'a).

q2. 'lclcph6nc Intcn,ieu,r.'irh Evcl)'rrc ()pondo, Scnior (lounsel, FII).A,-Kcnr-a (an. io,..:oo8). F'or' 
""rripl", 1hc \,{\\'PA has bccn applicd irr r:urlonran'marriitgcs in Karanja r'. K;rran.ia, (1976) r

K.l-.R ;8q and rrr \'luslinr nraniagcs in Fathiva Essa r'. \{oharnccl ,\libhai Essa. (rq,.}5) (iivi)

Aplrcal ror <>l rqgj (ILCl. N:Lirlri) runrr:Jrortcdl. .rncl;\rrrirra (). z\bdulkadir v. I{avindra N. Shah.

(roo6) cK.l,.ll.. r. 3 (II.C. l\'lombasa) (Kcrry.r).

9:1. N,lWPA. rul)tn noLc 8r. at \ r ("..\ nrarricd rr'orrtan shall, in acc<lrd;tncc u'ith thc Jrrovi*ions olthis
.\ct.bceapalrlcrrf acc;uilinq.Loldin!l^.anddisl)()\irrqllr u'ill or ttiltttrn'tsc.of attvrc.tl ()r I)cls()Ilal

l)tol)crt\,;r\ hct \cl)aratc l)t1)l)crl\,. in thc s;rnrc rn;rlnct :t: i{:}rc \\'ct..l [cn)c solc, u'itltout tltc in-

lcn'cntialn r,f ant' (rustcc-",1.
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quired befiorc or during thc marriage.sr Married w<.lrrcn's claim to matrirnonial
propertl', howcvcr, is all but completely lcft out o[ thc statutc. The onc rncnrion of
disputes conccrning matrimonial propcrtv occurs in section r7:

Ir-r anv qucstion bctwccn husband and u,i[c as to thc titlc to or posscssron of prop-
crty. cithcr party,...may ap;rly by summons or othcrrvisc in a sumrnary way l().rny
.judrc c,f thc I Iieh Court. . .arrd thc judrc ol thc I Iielr Court of Justicc. . .rray rrrakc
such orclcr rvith rc"pcct to tl'rc prc)pcrty in clisputc....rs

Thc u,orncn ol Kenya continuc to bc govcrncd by an anriquatcd Act, ill-
cquippcd to dcal with thc rcalitics o[ t]rcir livcs or to protect their human rights.
Thc British parliarncnt has, sincc r88z amcndcd, rcpcalcd, and supplcrncntcd thc
various provisiorrs of thc MWPA.en F-urthcr, thc MWPA l'ras bccn uncvcnly ap-
plicd; solnc judgcs only usc it for disputcs that arisc during thc coursc of a mar-
riagc, othcr judgcs only apply thc MWPA at thc dissolution of nrarriagc u,hilc
othcrs insist that thc party applying f<rr division of matrirnonial propcrty' nrust
first shorv an intcntion to dissolvc thc marriasc, for cxanrplc, by filing a pctition
lor divorcc.sT In asscssins thc cxtcnt to whic]r a nrarricd wonran rctair.ls rights in
matritlorrial propcrty, judgcs havc dcvclopcd a systcm o[ monctary contribution
dctcrminati<)n, a tcst whosc critcria ronains thc prcrogativc oI thc prcsiding judgc
and which tcnds to disrniss indircct, non-financial contributiryn.ssJusticc Ornolo,
in rcasoning an cqual division of propcrty bctrvccn spouscs in thc now parrlv ovcr-
rulcd r99l dccision, Kivuitu r,. Kivuitu, cxplaincd that:

Whcrc. howcvcr, such propcrtv is rcsistcrcd in thc namc of thc husband alonc
thcn thc rvilc r+,ould bc, in my vicw, pcrlcctly cntitlccl to apply to courr unricr [scc-
tion] 17 ol thc [MWPA ol rlltl:. so that (hc court can clctcrrninc hcr irrtcrcst irr tlrc
propcrty and in that casc, thc court woulcl havc to asscss thc valuc to bc put on thc
rvilc's non-mt)ncl;uy conLribrrt i<ln.ge

Yct, in thc abscncc o[ an cxplicit law to go\/crn nratrimonial ltropcrty, both
during nrart'iaq.c al'rd aI divorcc, marricd won]cn arc lcft u'ith no lc.qal lrarncrvork
by u,hich to cxcrcisc thcir risht to cqual o\{,ncrship, control, and rnanagcrrrcnr o[
matrinronial prol)crt)'. In lact, thc vcry prtrposc oIthc NfWPA was [() cnsurc tha[
nrarricd wonrcn could acqrrirc scparatc propcrty withour thc suardianship n[ thcir

g+. )\{WPA, tultd n(ttc 8r, at $ r

9l_r tr.IWlA, )ulto noLe 8r. .rt \r7
q6 Src.2.g.. IUarrrcd \{omctr's I)rr>pcrtv AcL r964, r r-9 (}ln.g.), li'rulaltlt nt }rttp.//u'u'u'.starutcl,rurqor'.

uL7'(undcr "Qrurck Scarch," cntcr "l\'[arricd \4lomcn's Propcrty Act" rn thc rrtlc ficld. rn scarclr
rcsulrs. clrctrr on "l\4ar-ricd M/onrcn's Plopcrrl, \ct r961")

(lj Tclclthonc InLcrvrcrt'r.'rth Evcltnc Opondo, Scnrol (lounscl, FII),,\-Kcnya (.rrr .io. rooll;-.\,r
al:o,11c Zhuo \ing v Otur.cn licn ir994t ill C) \'[omhasa) hclcl th,rt notr,'itlr'Landrnq rhc casc'
oI I v I (rr;7r), I(,rr.rn1a r'. Kar.rttl.r irqTt') .rnd [-,ss.r v I'-ssa 1rg.961. .rll ol r*hrclr rnvo]r'ccl drvorcccl
\l)()r.r\c\, thc \{arrcd \,\torlr n'r I)ropcrtl',\r-t rlrd nrrt .rpplv t(, (()ul)l(. r,,h,r havt' tlttorcr'rl ()/,i n
,\mrna ()..Alrrhrlli,r<lirr'. I{,rvrn<lra N. Shah. (.":oo6) cK L I{- r.,.; (II.O. l\,fombasa) (Kcn1',rt.

qS Srr r3, l'irh,rrra r l,chan.r. (.rvil APPcal 7.1 r,l-.roor (roo7t rIiLli ((l A ) fKcrrt',r), Tirvrrrrrr v Ki-
vurlu (ln'rl \ppca) .,l6 ol r.9ti3 (rgryi cliLR r( \t (Kcrrv.rt

.99 I(rvurtlr v Krr unu (r<1.1r'r cl(l.R ,-'1ii. r19 ((' {) iKc,nra;.

,
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I'rusbands. Thc Act ncithcr defines matrimonial propcrty nor provides guidancc
about the cquitablc dirrision of such propcrtv.'ooTb address these legal gaps, ncw
legislation should include:

o prcsuluption of spousal co-or.r'trcrslrip of ntatrimonial propcrt\', rceardlcss
oI typc o[ contribution;

. a franrcwork for rcquiring spousal conscnt in ccrtain transactions involvin.q
matrirnonial propcrty; and

. clcar rulcs for equal division o[ matrirnonia] propcrty at separation or di-
\rorcc.'n'

(r) Gaps in Divorcc Law Lirnit'Women F'rom Fiqually Sharing Matrimonial
Propcrty at the Dissolution ol Marriage

At separation or divorce, Kenvan womcn rarcly take away their equal sharc o[
matrirnonial pnrpcrtv. Often, thevareviolentlychascd awayand are onlvable to take
with them the clothcs on thcir backs. The tradition o[registering property, includ-
ing rnatrimonial propcrty, solely in the narrrc of thc husband becomes a serious ob-

stacle when wornen scck to stake a claim in matrimonial property. Kenyan law lacks

any guidancc on thc division of rnatrimonial propcrtv. Instead, various cases have
focused on a painstaking analysis o[thc contribution o[a r^'i[e in order to dcternrine
her right to any proportion of tl-re matrilrtonial property."" Although The N{atri-
rnonial Causcs Act enumeratcs grounds lor divorcc, it provides no legislative guid'
ance as to thc rights each spouse holds in the matrimonial propcrty to be divided."':t

Becausc ol thc gap in divorce laws, worncn havc had to rely on wide judicial
discretion, oftcn resulting in adverse deterrninations of the pcr-centage of contribu-
tion by \^rorllcn to the matrimonial property. Undcr the N{WPA, Kenvan courts
began !o advancc the theory tl'rat a wi[e's contribution to matrimotrial prclperty is a

strong indication of whethcr or not she has any righm in thc pr<lpert\r'o1 In 199r, in
Kivuitu r,. Kivuitu, thc (lourt of Appeals provided a far,crurable undersanding o[
the idca o[contribution, concluding that non-financia] contributit-rns must be ac-

countcd for in dctcrnrining sharc of orvtrcrship bctr,u,ee n spouses."'iJusticc C)molcr
cchoed thc scnLimcnt of the other two justiccs on thc bcnch rvho be licvcd that thc

102

roo.

ror.

Ser M\{PA, sultn notc 8r, at $ r.

Unlikc othcr nations, Kcnva'. currcn[ ]arr's laiJ to adcquatclv and lairlv addrcss thcsc issucs. .Sr,e

ll{WIlA, sill)m nolc 8r: saal.in, South Afr-ican lllatrinronial l)r'opcrty Act. (88 ol 1984) (S. Afr.;,
\4arricrl Pcrson's F,qualitv Act (r996) (Narnih.).

Sar F-.churia r,. l,charia, Civil Aprpeal 7i of roor. (:oo7) cKI-l{ (C.A.) (Kenva). Iiu.t.ttt \'{akunda
r'. l.Iakunda (..:oo6). ()ivil Suit 5 ol zc.roq. cK.L.R. (II.(l) (Kcnva) (court lound rvilc madc clircr:t

:rnd indircct corrtriltutiorr to thc acrJuisiLiorr and dcvclol)n)(nI t(] prrlpcrtics and had ctltral sharc

in thon).

,o.1. Srr"]-lrc \'latrimonial (l;rtrscs Act,.riilr,z notc St.

r04. ,Srr Ki."'trirtr r'. Kivrrirrr, (iivil Appeal r6 ,r,c rgli,-,. (rqqr) cK[-li. (O..\) (Kcn1'a)t !e tlrl lrc:h;rria rr

l,charia. ( )ivil Ap1;t:al 75 ol- roor. (roo7) clil-li. (( 1..\.,t iI(cnva).

'oL. I(ivuitu r'. Kivuitu. Oivil .A.p1;c:al r{i of rqti.r, (rqqr) cI(Ll{ i(l.A) (Kcnya).
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indirect contribution of u,clmen to the houschold is as valuable as dircct financial
contribution by a salaried spouse :

I can find nothins...which u,ould forcc mc to thc conclusion that.nly moncrary
contribttlions must bc takcn inro acc()unt. Any such limitation woulcl clcarly work
an injusticc ro a largc rtutrrbcr of rvonrcrr in our corrrrtry '*,hcrc Lhc rcality <-,[ tlrc
situa[ion is that paid crnploymcnt rs vcry hard to comc by.,"i'

TIris progrcssivc standard rvas rc.icctcd by thc Oourt o[Appeal in Echaria
v. Echaria, a 2oo7 dccision w}rich cffectivcly ncgatcd thc ground Ker.ryan
worncn gaincd undcr thc Kivuitu dccision."'7 Thc Court oFAppcal refused tr>

acknowlcdgc n()n-financial contributions, thcrrefrlrc ro.uoving thc intcrcsts of non-
salaricd or stay-at'hr)rnc spouscs to thc matrirnonial property, abscnt a shou/ing
o[actual, financial contribution, iFthc propcrty is hcld solcly in thc namc o[
thc othcr spousc. This nan'ow intcrprctation o[w]rat constitutcs "contribution"
scvcrcly Iinrits Kcnyan \rromcn's acccss to matrirnonial propcrty. Yct, evcn within
that dccision itsclf , thc justiccs notcd thc unfairncss <>f its holdins in thc Kcnyan
contcxt and urgcd Parliamcnt to take rncasurcs to rccti[y thc law so that thc
divisi.n ol- rnatrimonial propcrty is n. Iongcr at thc rvhims ofjudicial pancls.
In rcferring to thc MWPA, thc solc Act govcrning rlatrimonial propcrty, thc
court Iamcntcd that "thcrc is no sign, so [ar, rhat Parliarnent has any intortion
o[enacting thc ncccssary lcgislation on matrinronial prcpcrty. It is irrdced a sad
comnrcntary on our Law Rcform agcnda to kccp thc coulrtry shacklcd to a r25
ycar-old forcign lcgislation which thc rnothcr country found u/anting rnorc tha,r

3cl ycars ?go!"'os

I" ABSOLU'IE SOLE OWNERSHIP BI' MEN DENIES WOMENS RIGHTS'TO
L4.ND A ND IIATRI M O.NA L PR O PE R'tT

Kcnvan \rromcn arc cllcctivcly forccloscd froln owning land bccausc mcn ()wn
as "absolutc propricrors" thc ovcnvhclnrin.q majority of rcgistcrcd land in Kcnya.
This absolutc solc orvncrship violarcs rvollrcn's rights to propcrty, housing, ar.rd
acccss to crcdit. Undcr thc Rcgistcrcd Land Act, thc firsI pcrson to registcr titlc to
a portion of land t'ctains "absolutc o\^,/ncrship of that land toscthcrrvith all righrs
and privilcgcs bcloneing or appultcnant thcrcto,D'('}e l-r'cc front anv othcr irrtcrcst
or clairn."" Marricd womcn facc particular hardships in violation of thc right tcr

cquality in marriagc bccausc tlrcy cffcctivcly cannot orvrr rtratrimonial propcrtv or
cxct'cisc alrv contt'ol ovct-its transfcr, salc, or sul>division. To rcmcdy thcsc viola-
tions, Korya should cnact lcsislation rcquirin.q spousal conscnr for land transac-
ti<lrrs, rcquirinu spouscs to rcgistcr land.iointlv, providirre inccntivcs for joint rcg-
istration, and rccoglrizing and protccting u/otrcn's rights to land that arc ]css than
or,^".nclslrip, suclr as occupancy, usc, and acccss riglrts.
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I4'O M EN S I-4.1{D A N D P R O P E R'1.1" R I G H'TS I A KLI\TNI

A. Ml.,r-.s Excttisnry. Co:*tnoL ttr,zn Lt:t'u litot-t t?:s l4/otttt:.x's Rtr;t rrs 't o PRortRt't', Httust.tl{;,

.urlt cxt:Dn.

Bccausc thc Rcgistcrcd Land Act vcsts absolutc <lr.r,ncrship oI land irl thc rcg-

isto-cd proprictors, who arc ovcr-rt,hclmingly mcn,"' women cffcctivcly have bc.cn

dcnicd i;.qlit. to Iand and, as a rcsult, thc rights to propcrt,v, housine, and crcdit.
Although'womcn may registcr titlcs, ntcn wcrc gcncrally thc first oncs to rcgistcr

titlcs undcr thc Act."iBccausc thc Act only allorvs lor thc first pcrson's r-cgistercd

absglutc orvnership riehts, and mcn l.ravc alrcady rcgistcrcd such land, \^'omcn

arc gcncrally excluded from rcgistcring land titlcs in [hcir namcs."3 Thc larv oI
ub.,ri,rt" rights for the "first rcsistrant" rcilrlorccs thc traditional vicrr'of man as

thc only 
"r,iitl"d 

holdcr of land and propcrty rights. Lily Murci o[th-e Kcnya Land

Alliancc, rvhich has conductcd country widc rcscarch into titlins, fourrd that "in

rhc majority of communities thc systcm is so patriarchal or patrilincal that. . ' thc

-"n orl thc oncs tl.rat havc thc land irr thcir nanrcs, thc titlcs arc in thcir llames.""r

In resprtnsc to a qucstion abr,rut why Iand acquircd during thc marria.qc is rc.q-

istcred only in thc namc o[ thc husband, a rnarried rural tlran in thc \'Iount Kc-

rlya arca rcplied, "I rvouldn't say thcrc is a rcason. But it's kind of tradition."":
Whcn *,o-.n only ou'n r pcrccnt o[ rcgistcrcd land tit]cs in thcir own namcs

and only abour 5-6 pcrccnt oI land titlcs.iointll,,"6 lllt)st \,r'olncn cannot cxcrcisc

thc rig-hi t., pr.,p.rty ovcr land, contraly to both thc Kcnyan (lorrstitutiorr and

intcrnational'law. Accordin.g to Nancv Abisai rll thc Shcltcr Forum, arr NGO
.rn<trkin.q on land and housirrg issucs itr Kcrrya, "[ln]ost womcn work on lalrd

and they arc rcsporrsiblc lor productivity o[ land but unf<rrtunatcly the majority
o[ thcrn do not hu.,. o say on thc procccds ol t]rc land, thcy cannot own it, and

at tlrc cnd o[ t]rc dav it's thc malc cr:untcrparts who hold thc title decd . ' . .""7
Both rrational and intcrnational l.rurnan rights lar.,,'s mandatc equal rights lor

nlcn and wonle lt in acccss and contrrll o[propcrty, as wcll as thc cqualitl' o[spoutcs
durine marriagc. According to thc Kcrrvan (]ovcrnmcnt, scctiotr 75 of the (lonsti-

tutiori suara,',ic". that all Kcnl'311s lravc thc rig)rt to own Pft)pcrty-"8 Internatiol.al
.,rn.,"rrti,r,.,., includirrs thc (lonvcntion on thc Eliminatirln of All Forms of Dis-

crirninatir>n Against Womcn ((IEDAW), thc Intcrnational Covcnant on Civil and

Political Righis (ICCPR), rhc Intcrrrational (,'r>r,cnant ()n Econotrtic, Social and
(lultural Rights (ICESCR), and tlrc African (lhartcron Hutlan and Peoplcs' Rights

ScrKNCIIR,sulfanotec7.atr;KI-\,Ctrlrt<.tt C]txt*trIsst:t:s'.rtr2ranote 50,at'+'

KIA. Tur C.lsl. I'ot'r \Voru:r's l-trtr l{tr:tt"rs,.r1///z n()tc 17. It I

Scr Id.

Ti:leph6ec Inrcrlicu u,irh Lilv \{urci, l\.Ionitorin11 arrrl Evaluation O[Ilt:cr. Kcnl'a Land Alliancc

(Fcb. .r6. rooll).

Intcn,icu'r.'ith Joshua Kiriint':r, jn l\'f cru, Kcnya ('l\'{arch 3o, ':oo8).

Kf,A. \{irrr'n:r, L,rttl.txn l)tot't tit-t' I{tt;ttr-s, iltl)}0 nttlc i. ?\t t.

InLcn'icrn,rr,itlr \anct,Abisai. l'r'o1cct ()lficcr'. S[tcltcr ]irrtrnr, rn Nairolti. Kcn,va (Apr. 
'r, loo['i)-

SLt Kugl1 lleort tp (lEI),411'Or,trLnitlr(,.ill)rx n()tc 7, I)ur;r. r54. Although scction 75 on i[s Iacc onil'

ad,l,.r.c. o,r.'.,nr,,.n, Lakirr!-.s- rhc ( lgvct nnrcnt st;ttctl rlrat 'l t llt: ( ittt.ttituint quaranLcls tl:c

riglrrs ol-6u'ncrshi1,.;Lrciui.ition. iicltrrirrisll;rtion, n)2rIt.r{cr})crrt;trtcl c[is1,osal ol liitllrcr['." /rl at

p;rra. rS'1.
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(Afi-ican Charter), which Kcnva has ratificd rvit}rout rcserr/ation, also providc for
thc right to property.r"r .,\rticle r5 of CEDAW rcquircs Kcnya to "givc rvornen equal
rights . . . to administer propcrty." In rcvicwing Korya's conrpliancc with CEDAW,
the CEDAW C<-rmmittee exprcssed conccm about thc "disadvantaged p<lsition oI
u:ral wornen, in particular with rcgard to the owncrship oiland, as reflected in the
lor,r,Jlcrccntage of women who own . . . land,"''u and urgcd Kenya to "eliminate all
fclrms of discrimination againstwomcn with rcspect to owncrship...of lrr,d."rrr

Thc "right of recognitiorl cvcrywhcre as a pcrson before the larv" under ar-
ticle 16 of the ICCIPR includcs thc cqual capacity of r.r,omen to owrr prop-
ert),.'" Article j of thc ICES(jR, which provides for the equal right of mcn
and u,omen to enjoy rights under thc (l<lvcnant, in conjunction with Ar-
ticlc rr, ufiich provides for the right to an adcquatc standard of living and ad-
cquatc hc-rusing, "requircs that worncn have a right to own, use or otherwise
control . . . land and propert), on an cqual basis u,ith mcn . . .I,i Article 14 of
thc Afr-ican Charter statcs that "[t.]hc right to propcrtv shall be guarantecd.",,r

Bccausc the Registercd Land Act rcmovcs all other clairns to the land that
tnight cxist, it further extinguishes wclrncn's rights to access or use land under

rrg. See Convcntron on thc Elinrinatron of All Form: ol l)i:criminatron A.qainst \A,'omen, GA rcs

34/r8o, arr 15. 34 LrN GAOR Supp. (No. 46) at r93, U N. Doc. Ah+/+6, r r49 U.N.T S. 13. aLta-ed
mtoJorrt Scpt. j. tg8t, mtlfud lt Konn )\4ar. q. tg84. araliltL at http://u,rvu,.:.ohchr-org,/cnqlish/
lauy'ccdaw.htm fhcrcinaftcr CED.{WJ, ratification sLnLu\ ai]ntlnblc at httyt://www.un.olq,/rvom-
cnu'.rtch/dart/ccdaw'/st.rtcs.htm; Intcrnarional Covcn.rnt on Crvrl and PoliLica] Rrghts. G.A.
rcs. 2zooA (XXI), art. 16, zr Lr.N. C;A()R Supp. (No. r6) ar 5e, U N. l)oc.,V63r6 (rq66),.90.9
U.N:I'.S. t7t, olred nlo forcc Mar. 13, tq76, rat$rd ln Ktpa l{ay r, tg7t, at,ailahh nt http://u,wwz.
ohchr.or-g,/cnglishr4auy'ccpr.hrm fhcrcrnaftcr IC(]PRl, rati6cation status ooazlabl( othttp://wwwz.
ohchr^or5/cnglish/bodics/ratiGcation/4 htm; Intcrnatronal Oovcnant <ln Economrc, Social and
Cultural Rights, GA rcs. .2.-2ooA (XXI), art. j, r, 2r U.N. GAOR Supp. (No. 16) at 49, U.N.
I)oc. -4,/63r6 1rq66), 9.9q U.N:I-.S. 7, cnttrcd nttofotct Jan. 1, rq76. tat{ud \. Kurya )!{a1, r, rq7r, at,oiatlc
at http'//u,u,u,t ohchr.or.q/cn.qlrshr4arv/ccscr htm Ihcrcinaltcr ICESCRI, ratification sLatus nt,otl-
nblc at http.//rtwu,z-ohchr'.org/cn.g)ish/rodrcs/rarrficarronft.htrn{lratrfications; Afrrcan Charrer
on IIuman and Pcoplcs'Rishts. arr- r4, ()AU Doc CAli,zlEG/6ifircv.5 (r98r), r5zo U.N.T.S.
tr7,nkrdmlnJirl Oct. rr. t986,raufndll li'ry'aJan.:rj, rgql,nt.'afuil,L nthLLp:/7w,u,u,.achpr.orc/
cnqlrsh/-inft)/chaltcr-cn.html lhcrcrnaftcr-Alr-icanChartcrl,r.rtificatron sLz.lustt,t)tlobLnthttlt://
u-r.,r.'achpr.orglcnglrshr/ratrficattons/ratrllcatron-african pcrccntzoc|artcr.pdf Thc IJnrycrsal
l)cclatatrono[llumanRr.q-ht:,anon-brncLngbutimportantlnrcrnalronal ,nsrrumcnt,proclarnrs
thar "lelveryone has the rtqlrt to propcrtl,." lJnn,crs;rl l)ccl;tration of IIuman l{i.qhts, G.A res.
2r7A(III).art r7(r).U.N. I)oc.A/8roar7r(Dcc.ro.rq48),at,ntlohLothrtp://uv'urun.orqlOvcr.
vrcu,/riq-h ts.h tnrl.

CE,l)z\W Comnrttcc. Cnnrhdng(onrrnlt Koytu, \ufta not( 83. 1tara. 4r

ll. para 4t

llurnan RrghLs(lomnrrttcc.OrutolOnLnn/Nt :'A' Fqttilth of rt(hte bthstpttturtondaa2ra (68rh Scss,
rooo,\. 1rara. r.9, tl.N I)oc ()Cl'R/C',/Lt/l\cv r/Aclcl ro 1\lar. ,:r;, :tooo . nt'aiabl rzl lrrtp./(r,r^,rn,..r
trlrchrrrrq.,/cn,glishT'bc,c.licslrc/cotnnrcnts lrtnr lhcrcrna[tcr III{(1. ()o,aal (tnnntott-\;r. rd'].

C'rtnrt:trttcc orr F,crlnorntc. Socral and Crrltural llr.glrtr. t'zlrral Cornnltl r6','I/tt tquul rtght ( nu,l nttl
trl)ltttt lo lht cnyttnrll of all rcotottLtr, 'nnnl ond tttlttrnl tulitlr (34th Scs. . loo5). ltara rli- (J N l)o,
l,/(' t't/,too-r/,1 (loo'r\, n,,lrlaltlt al hrtlr //u,rlrr,.u oh< hr ,,rr1/<.rrqlr.h,,4xxLc\/(cscl/conrnrcnrr.hLnr

I hcrcr na f'rcr ('Fl,.S(l R. ( )r t t r r,i I ( )tnt,t't t r il.
.{lrrtan (lhartrt,sl1filil noLc rrg, (rrt r,l
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cusromary larr,.'": Land bodics did not rccognize such rights u,hilc de terrlinirrg thc

rights ro thc lar-,d undcr customary law during thc land adjudicarion and consoli-

dition process, so thosc rights for \.!,orncn werc not protccted in the land rcgistcr.'"6

Only the primary rights ol lrrcn to control thc land were recognized.''i Bccause

the land statutes do not rccognizc e\rcn tlte customary rights of wolllen to access

Iand, women's rights arc largcly ignclrcd in Iand allocation, compeltsation, and

other transactiotrs. Although r-omol's rights to acccss and use land are dc fact<;

recognized in sorne instanccs,'ls \{/omcn carlnot seek legal redress il men e ncroach

upon their custornary rights bccause such rights are neither registrable nor pro-
tected as overriding intercsts utrdcr the Registered Land Act.'"s Undcr custonlary
land tenure, fcrr exarnplc, larrd was allocatcd t<l a wife ftrr lifc and could not bc
reallocated.':io Ljrrder rcgistcred land telrure, horn'ever, the register-ed orn'trers real-

locate land for sale, gift, or le asc; cash crop production; or allocation to a co-rvi[e.'3'

Bccause men generally control access and ou,nership to land and can decidc
to chase away and evict wotncn rcsiding on or using the land, women arc denicd
housing rights, and u,omcn's acccss to housing is dependent <ln mcn-'n' Under
cxisting laws, Kenyan wontetl who may have tilled, farmed, or lived on a plot o[
land tlrcir entire lives but do not own or havc any other legal right to land, Iack

any legal securit)/ of tcnure. Thc I(IESCR,'$ CEDAW,':r+ and the Prot<.rcol to the

African Charter on llutnan and Peoples' Rights on the Rights of Women in A[-
rica (Maputo Protocol),35 guarantcc the right to housing. The ICESCR providcs
that "[t]he States Parties to thc prcscnt Covenant recognize the right o[erreryonc
to...adequate...housing'..."'36Thisprovision"requiresthatwonlenhavea
right to own, use or otherwisc control . . . housing on an equal basis with rlcn .

. . ."'3, That right includes lcgal sccuritv o[ tcnure, and Kenya, as a party to thc

rt6.

127.

r r8.

t29.

r3(].

13I.

r2.5 Kl-A,, Tgr. C.rsrs rotr \{ovrr's L..rrtr Rlt;ttrs. Ju?ra notc I7. at g-Io; KLA, Cnrrtc.'rt. Gr:xtrl.t Is-

sur-.s, .fl/y'rz not.c 5C), at 5.

KLA, -l'rrl C,rsr. ro* Wortr.x's I.,,rrtl Rlt;tt.rs, silfra notc I7, at q-ro.

Id.; FAO, tnlta noLc 4r. at 'i5.

FAO. sufru n otc 4 r, at 36.

KLA, Trn: Cl,tsl: r'ox W<trlr:r's L,rxtl Rlt;tt-rs, ttl)ro noLc I7. at 9-Io.

Nzioki, strfrn noLc 24. et r:'8, zq7.

Id. at ur9, t4,..

U.N. Spccial Rapporrcur on ;\dcquatc I Iousins, Rtltort of th Sltccinl Rnltltortru.r on,ldqtab Ifuu.iint al

ort Ecortontic. Socinl and Cultnral RighU atd thc (knmissiatt on Human Rights, U.N. Doc. b'-/C,N.a/zoo;r/48/

Add.r (I)cc. r7, roo4) lhcrcinaftcr Rrfort rtf tht Slirciol Roltfork ut on Adcquotr llou.ring too4).

133 .Srr l(IESCR. sufla notc rtg, art. rr(r).

r34. .Srr'(IEI)AW, .itin notc rrty. ;rt. r4(r)(h).

r35. Protocol to rhc.\frican (llrarr<'r on Ilurnan ant.l l'inplcs' Rights orr thc Ri.ghrs of \{tlntcn rn Af-

rica.arr.. 6,C,\B/LF.()/6ri.6 (Scpr. r1.2ooo.t. ttttcnibrrolorrt Nor'.:5. .:oo5.oi,aiLabltuIhttpr//rsr'rr'.

achpr.org,/cntlish/-inftr,/urlrnctr-ctr.htttrl {hcrcinaftcr J\4apu''rl Protocol l.
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ICESCR should "take immedratc measurcs airncd at conferring legal sccurity of
tenure upon thosc pcrsolls . . . currcntly lacking such plotection . . . ."'18 Althr>ugh
signed but nor yct ratificd by Kcnya,''tu the Nlaputo Protocol rcquircs Statcs Par-
tics to at a minimurn "grant to womcn, r,r4.ratcvcr their marital status, access [o
adcquate housing."'+n F-ollorving a courltry r,isit to Kenya in zoo4, t]re U.N. Special
Rapportcur on Housing has concluded that discrimrnation against wolncn in land
orvnership, acccss, and control in Kcnya has "a dircct and negative ilnpact on thcir
right to adequate housing."'r'

Bccause wonrcn oftcn do not havc land titlcs,'r'which constitutcs a conlnr()n
collate ral for loans,'rt thcy cannot acccss crcdit and loans. This dc lact<l cxclusion
violatcs \+,omcn's right to cqual acccss to crcdit, u,hich is both ncccssary lor thcir
ccononric cnrpowcnncnt and dcvclopnrcnt, and is cnshrincd irr intcrnational hu-
nran rights lau,, including undcr CEf)AW.'1, Accordins to the Rcr'. Dr. )\{rs. Judy
Mbugua, thc hcad of thc Pan Afr-ican Christian Wonrerr Alliancc (PACWA) and
'Ilcam Lcadcr For Kcnya ol- the Association ol EvanEclicals in Africa, "Land is uscd
as collatcral in rnany, r'rranv instanccs whcn you can gct a bank loan, and rvhcn
you don't harrc it, thcn you can't cvcl'r acccss a bank loan."'rs A rural malc farnrcr
statcd that "[b]ccausc t]rc land is rcgistcrcd irr rnan's nalnc, a wornan can't gct thc
loan."'tn Although \rronrcn may somctirncs usc thcir husbands' titlcs to acccss crcd-
it, tlrat is not conrmolr.'r7 Thus, rncn, who havc larrd titlcs for collatcral, rnay acccss

r38. Commrttcc on Economrc, Social and Cultural Rights, Gomal Contntnl 4,'Ihc rrht to adcqualc
houtng (6it Scss., rqgr), para. 8(a), U.N. l)oc. F,/rqy/ca (l)cc. 13, tggr), auatlabb athttp.//wu,tt-
unhchr.ch/ths/doc. ns/(Synrlr <tl1/46ql4d9taqj78zr rcr r563ecloo53547e?O pcndocunren t

r39. Src Ratrfications. Protocol to thc Alrrcan Charter on IIuman and Pcoples' Riqhts on thc fu.r4hts
of Wonrcn in Afrrca, amlnblt nt httyt //t'ttt'.achprorg/cnglrsh/rati6catrons/ratrficatron-womcn
pcrccnt2oprotocol.pdf (scroll clown to "Kcnl'a") 0ast updatcd l\{ay r6, 2oo7). As a sr{Jnaror)
to thc Protocol, Kcnva has an ohlrqatron lro( t() dclcat rhc ob;cct and purl)o\c ol thc trcar1.. .Srr

\ricnna Convcntion on thc Larv of Trcarrcr, art. r8, UN f)oc A/Conl.ig/t7 (r96q), r r55 U.N:f.S.
qy, cttatd mloforct Jan r7, rg8o, ot,ailoblc at h tp //lun lcaty un oru/ilc/tcxts/rnstrurrrcrrLrr/cnslrsh/
cont'entrons/r r rrr6o.rrdf.

MaJruto Protocol, tLl,ra noLc ti5. .rrt. r6.

Rtfort oftlrc Spertal Rnfltortmr on /dcqualt Ilourng tooq, fllro notc l:1e, para. j8.

SzrKNClIIll.,tilt)ranoLc 27,atriKl,A()nrrrr'.,rrC}lDrxIssul.s,.ri{,anotc50.al 4

N,r'rtO".trLGt.,itDlr,rxDl)lt'r't,ot'Mr,srl)ot.tt't', \t(,tanoLe:)7,dL7

Artrclc r'; ol CEDAW {udr.urtcc\ cclualrtv rn Iinancral crcdrt: "St.rtcs Partrcs thall takc all ap-
proprlzltc mcasurcs . l.() cnsurc. on a basrs of cclualrrv olmcn ancl womcn, thc sanrc rrghts. rn
I)ar tlcular' . . (b) 'l'hc r iqht to bank loans. n)ortqx.gcs and othcr fornrs of financral r rt'rlrl
(lF.D,\\1'' articlc r4(r,;(g) [urthcr qrrarantLCs u,orrcn rn rural areas "acccss to ai1rrcrrltrrra] crcdrr
anr'l lrrans .-'(IEDAW. tilPo nt\tc I19 art. li. r4. Arrrclc rg of thc hfaputo l)nrlo<ol on lhc
Rrqht\ ()f \,\t)nrcn rn ,\[ilca a]ro sccl<s t() "pr()nr()tc rvorncrr's accc\s t() ctrdtL " !1a1rut0 l'roro-
ct>l. tufru n()tc l3j. art rg(di

Inrcrvrcr'' u,ith.Jutl) l\fhusua. hc.rd ,rI P,\('\{',\ rn<l -ltam Lc.rdcr for Kcr]\',r A\\(}('r.rrron oI
Evanqclrc.rls rn \lrrca, rn \arrohr. Kcnya ,APr. 4. rooS,

Inlcn'rcrr rr'rth niral rn.rlc far nrc r rn \1alc. I(crrv,r (\{.rr ,:q. ,:ooS;

\zrc,kr, vtrtlt n(.tt.t1, at ,.:rS r,16
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credit, but womcn, whcr rvcrc historicallv excluded from land titles, may not.'as

In the National Gender and Devcl<lPlnent Policy, the Govcrnment of Kenya
]ras acknonlcdgcd that "[i]n most cases, access to credit. . . is linked to access

to land o\4rnership. Women cannot therefcrre qualifv lor any credit that is tied
up rvith collateral requircments, which are olten based on a land [itle deed."'+tr

In reports to the CEDAW Comlnittee, t]re (]overnllenI of Kenya ]ras acknorvl-
edged women's inability to access bank loans because tliey do not hold land
tides: "[Wlomen are faced wirh srcater c]rallenses than men due to thc fact
rhat not many of rhem hold titles to land which is the major collateral to banli
Ioans."'s" For exarnple, the Agricultural Finance Corporation, a tnajor source of
loans to lamers,'5' usually requires a land title as security f<rr such loans, so very
ferv u,omen received loans fiom the Corporatiotr.':" The Flousing Act rcquires
a first mortgage or charge as security for every loan by the National Housing
Corporation.'53 Standard Bank, Barclavs Bank, and Clornrnercial Bank, Kenya's
thrce rrajor corrrrnercial banks, also usually require a land titlc as collateral.'s+

In contrast to the practice in Kenya, article r3 of CEDAW requires states to
guararlree equality in financial credit: "States Parties shall take all appropriate
measures . . . to ensure, on a basis of equality of men and r.tomen, the same rights,
in parricular' . . . (b) The right to bank loans, mortgages and otirer lorrls of finan-
cial crcdit." CEDAW articlc r+(z)(S) flurthcr rnandates that women in rural areas

ernjoy "access to agricultural credit and loans." Article 19 o[ the Maputo Protocol ,

yet to be ratified by Kenya, likervise seeks to "promote \t omen's access to credit."'is

B. Mtanrtn l4louarLtct;. Cotwnu Or,zn Tutta fuLt'rRruovtl Hour nt'o'tHEIR INDIuEC:'

Coivt\tttitlolt's Arc DnunsED IN l/toL4rloi" oF'tHE Rtca't'to EEittrut nr M,IRRUGE

"Marriasc hcrc is likc slavcry likc cnslavcmcnL. Oncc you arc rnarricd. vou ccasc

to havc any rights of yottr onn, zrncl if you divorce thcn you have no ProPcrty
indcpcndcntIr,] -- v,,ru car]noI a-tl bac]( to rvhcrc you carnc fr,,rtn."'s6 -Mcrnbcr of
thc Kcn,van Parlianrcnt, April zoo8.

r48. Nzioki. sufm noLcu 4. at zr8, r46.

r4g. Srr Narrrr**,ct- Glt\t)l'.ti ANt) Dt:,r'l:r.rlrlll.x.r Prxtc"'. sulro notc 57, aL 7.

r5o. Kuno'.t R$tort lo thc CEDAtr'tt Cnnmiltu, su1n'a notc 7, para. r 341 Kcnya, RL.r7on.r,:.r lo thL li.tl ofiss uu and 11uc.t-

tints h tht Cnnntittu ort tfu Elintinotion of D)so iniualirn,4g'oitst Wonu:rL, para. 13, U.N. Doc- (IEDA'vV,/C,/

KEN/Q/6/Add.r (,:oo7), at,ailabh at httSt:/7v'trrw.un.orq/w'r.rmcnn'atch/dauy'ccdaw/.3qsess.htm
(trndcr Kcnya) (saurc) [hcrcinaftc-r Kcnva, Rrslton.rct tn CED,4I4'].

r5r. SrrThc Agricultural Financc Corporation Act, (roo4) Cap.'3r.3 $ rq(r) (pcrrniLtinq- thc Corpora-
tion ro "nrakc a loan ro a larrncr to cnablc hinr to cnqagc nrort cffcc[ivcly in aqriculturc " . .")i
FA(), srfrn notc 41, at r2r.

t5q. l'AO. supta notc 4r, at M-t2t.

I53. Thc Flousing Act, ('-loo4) Cap. rr7 5\ r7(r) lprovidin.q lhar cvcr'\' loan hv the National Ilousinq
Corporation "shall bc sccurcd by a first nl()rtgagc or charqc ovcr Lhc Iancl . . .").

t5+. Nzi<rki, -itL!)rfl n<rLc z4 dt tt$, tq6.

r55. tr,laprrt.o f'rrl.ocoi. silfnn n<ttc 135. arr. r-9(1).

156. Irrruvicrn.u,it.h (iiLoi:ru Inrany;rra, N{cnrhcr ol }'arlianrcnt. Nainrl;i. Ticnl'a (Apr. i, ":oofi).
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l\{arried wornen are notl"ring more lhan silent marriage partnel-s in issues of mat-
rimonial propert\r Due to the Iack of laws that protect married women's interest
in matrimonial property durirrg the subsistcncc o[ t]re marriage , \erornen remain at
the mercy of the Rcgistered Land Act and customary Iaw, r,r4rich do not protect the
rnatrimonial property inte rests 6f 1yi1zs5;.I57

iVfarricd v!'orncn arc dcnied cqual status rvith thcir husbands irr rcsards
to matrinronial propcrtl'. Thc husband rnaintains thc stcreotvpical rolc ol
"managcr o[ propcrty," rvhilc t]rc u,i[c is vicwcd as subordinatc in hcr ro]c
as "carctakcr." Thc Kcnyan sovcrnment in its rcp<lrt to the CEDAW Corrr-
mittcc has acknorvledgcd thc problcrn, espccially \^/hcn customary law is in-
vo]vcd: "IJndcr thc customary law of most cthnic sroups in Kcnya, a wornan
... must livc on thc land as a gucst o[ rnalc rclativcs by blood or rnarriagc."':s

The right to cquality lvithin rnarriagc and family relations is prctectcd undcr kcy
international human rishts trcatics torvhich Kcnyais aparty. Both CEDAW in articlc
r6(r) and thc ICCPR in Articlc ca(4) rcquirc cquality of rights and rcsponsibilitics of
spouses during tnarriagc and at its dissolution.'sg Thc A[rican Chartcr in articlc r8(3)
incorporatcs the equality-in-nrarriage standard rcquiring statcs to "cnsurc the elirrri-
nation of cvcry discrimination against wonrcn and also cnsurc thc protection of thc
rish ts of thcwoman . ..as stipulatcd in intcrnational dcclarations andconvcntions."'5"

Thc UN Human Rights Oornrnittec, u,hich cnforccs thc ICCPR, clarificd in its
(]cneral Commcnt z8 on the cquality of riehts betwcol mcn and womcn that nrar-
ricd worncn must havc equal rights to t]rc matrinronial propcrty:

Statc partics must cnsurc that thc matrimonial rcgimc conl,ains cqual rights and
obligations lor both sl]ouscs rvith rcsard to owncrship or adrninisLration of
propcrty, whclhcr colnlnon propcrty or propcrty in solc orn,rrcrship of citlrcr spousc
. . . sLatc partics should rcvicw Lhcir lcgislation to cnsurc that marricd womcn havc
cqual rights in rc.g:rrcl to Lhc orvncrship and aclrnini:tration o[ srrc]r propcrty.'6'

Thc CEI)A\{ Conrnrittcc lurLhcr hiehlishts as violations o[ CEI)AW whcn
statcs lail to "acl<norn,lcdec that ri.qht of wonrcn to own an cqual sharc o[ thc
propcrty with thc husband durine a rnarriasc or dc facto rclationship and
u.,hcn that marria.gc or rclarionship cnds. l\fanv counrrics rccoq'nizc that rieht,
but thc practical ability of womcn to cxcrcisc it may bc Iimitcd by Icgal prccc-
dcnt or custom." Anothcr violation is r.r,hcn "thcrc is no lcsal rcquircmcnt that
a woman bc consultcd r,r,'hcrr prcrpcrl-y orvncd by thc partics durinq' rnarriagc or
clc lacto rclationship is sold or othcrw,isc disposcd ol. This limits thc u,oman's

'I'hc Rcsrstcrcd Lancl r\ct, (roo6) (lap 366

lttn-to't Rrlttr I U tlu OED|ll/ Oo?ililLttlfl , rillro r)()tc 71 llarJ ro

Con\'('ntron on thc Elrnrinatron of All Fonn. o[ l)rscrrnrrn;rtion ,\r1-arnst MIonrcn, (],\. I{r:s

f4/t8o. art. r6(hl. U.N (;A()l{, ro6th picr. nrtq. U N. Doc A/llES/,j4lr8o (l)cc. r7, r97.9): ICI-
()PR. rrlrz n()tc ilg. .rrl. ri(4)

Al-rrr an (.lhartcr, tnlio notc rrq, art. r8l-i).

IlliL'. Gartul Conintnt.\), r,l, rt|ru n()tc r22. .rt Jr.lr;r 2'r.
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I4'OMEJ\TS L4.ND A],ID PROPER'|T RIGH'TS IN KENYA

ability to control disposition o[ tJre propcrty or t]rc incotne derivcd from it."'6"

Thc cstablishcd absolutc orvnclship land rcsinrc, r,alidatcd by the Registered
Land Act (RLA), dcstroys a marricd \voman's abilitt' to claim and protect hcr in-
tcrcsts rlr rights ro rrratrimonial propcrtl,.'6: Accclrding to the Kcnya Land Alliancc,
"sincc n,omcn's illtcrcsts arc Iargcly not rccorded on titlc deeds, the land cln rvhich
they havc cusromary uscr rislrts and on r,vhich they rnav deperrd lor livelihoods can

be disposcd olt [sic] u,ith<.rut t]rcir knorvledge or cc)nsent . . ' ."'64 TJrus, married
\.{,olrcn arc unablc to cxcrcisc any contrcll over thc transfer, salc, or subdivision of
rnatrimonial proJlcrt;,. Thc largc majority of rvcrnrcn in Kenya lcave thcir father's
land to go rcsidc with their husband on propcrtv that he may have previouslv
purchascd or inhcritcd.'6: Thc inability to cstablish an inre rest in this land that has

subscqucntlv bccornc rrratrimonial propcrty lcaves wolren landless and dependent
on thcir husbands [or stability. According to Evelvne Opondo, Senior Counsel for
F-IDA-Kcnya, "Propcrty is usually registcred in thc husband's name. N{anv womcn
contributc to thc ltropcrty . . . but bccause their names are not registered they havc

no claim to it." Nancy Abisai, of Shclter l-orum, an NCIO u'orkitrg to increasc

acccss to decent and aflordablc shclter for Kcnyans, affirmcd that "most wotrten
work on land and thcy arc rcsponsiblc lor productivity of land but unfortunately
thc rrraj<lrity o[ thcnt d<l rrot ]tavc a say on the procecds of tl're land, they cannot
own it, and at thc cnd oI thc day it's thc rnale countcrparts who hold t]re title dccd
and thcy can scll ()r mortgagc thc pr.opcrty and there's nothing You can d6r."t66

In Kalnau v. Katrtau, a 20cl6 Kcnya Court of Appeal case, the country's
highcsr court hcld that a husband r",as under no obligati<-rn to obtain his wife's
conscnt bcfcrrc sclling- Iand uscd as matritnonial property r^'hen it is rcgis-

tcrcd solcly in his natilc.'67 Prior to thc salc and subdivision o[ t]re land, t]re
wile and hcr childror had dcpcndcd "solcly on the income of cash and subsis-

tcncc crops srown otr thc suit prcmiscs."'68 Though the land u'as registered
solclv in thc nanrc of tlrc husband, thc wifc worked to tnaintain that land for
rhc bcncfit o[ Jrcr larnilyr F'urthcr, shc asscrtcd that she had financially contrib-
urcd ro thc purchasc o[ t]rc plot ol Iand. Thc dccisiotr o[ the court lcft t]re wi[c
with o.e5 aclc ol- land on rvhich to supl)ort hcrsclfl and hcr cight childrerr.'6s

Similarl,v, a ycar latcr [hc sanrc coult in Kagiri r.,. Kagiri eliminatcd a urife 's interest

r6.r. OonrrnirLcc on thc I-linrin;rtion of I)iscrinrination against \{lonrcn (C:EDA\A), (}cncral Rcconmut-

rlatian tr: Eqrulitt in Mrntiasr and Fnnih Rrlotiotis (rith Scss., r99q). paras. '1o-3r. U.N. I)oc. A4ql38
ar r (rqq4), alnilnblc at hnp://ttu,u,.un.orq/rvomcnrvarch/daw,/ccdart/rcconrtne nclatiotrs/recomnt.

h trn + rcccrm,-r r I hc ri n a ftcr C] E I)A\AI, (I rcrnl Rc rortmct t I o I i o n t t).

,63. 'l-hc Rcgistcrcd Lanrl Act. Cap. '1oo. ilicnva).

r64. KLA. \f'rrrllr, L.rxn.r,sn l)trtt'lli'fv Rtt;tt'rs, Jufr0 notcT,ata.

r65. Stt gitualh. '[clcphonc C]onlcrcncc rrith Flvclvnc C)pondo. Scnior Clounscl, FIf)A-Kcnva, (an.
jo. rool'i;.

r66. L1.: Inrcrlicr.'r,,iLh \ancr'.\bisai, I)rojcct ()lficcr. Shcltcr F<rrunr. in Nairriri^ Kcnva (Apr. -e,

':ooli l.

.67. .];rrint.;r \\Ianjiku K.Lmart u Ir;ra<: K.rmau \'fr.rn.g;ri. (ljvil Appcal ,9 of *oor (roo{i) 59 K.L.l{- 9
((l.A.K.l iKcnva).
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Gcorgttou,n Joumal of Intunahonal l-aut

in matrimonial proper-ty: "[I.][ thc appcllant's claim r"'as based on thc fact that shc
u,as thc wi[c oIthc rst rcspondcnt., that claim rr,as bound to fail . . . ."'7u In Kagiri a rr,i[c
filcd a complairrt against thc lraudulcnt subdivisron oImatrimonial property, which
shc livcd on continuously during thc marriage with their childre n.';' The pr<-rpcrtv
u,as registcred solclv in thc narne of hcr cstranged husbar-rd, horr,cvcr, she rvishcd
to have 37 acres of the land considered joinr propertv benn,een her and her husband
and had rcccivcd a confirnration letter from thc Kie ni East Divisional Land C<lntrol
Board.';'T)rc court rcluscd to find starrding lor lrer to brinp; a complaint reversing
thc fraudulcnt subdivision of thc matrimonial property despite hel established in-
tercst bccausc hcr husband was declned to be the sole proprietor of the propcrt),.Ii3

Thc Iack oIvaluc attachcd to a n,i[c's indircct contribution to nratrimonial prop-
crty dcvalucs Jrcr as an cqual in marriagc. Kenyan lar^, has used the idea of a rn i[e's
dircct contribution to matrimonial propcrty in dctcrrnining property interests, a

significant lactor whcn dctcrmining property division upon dissolution o[ mar-
riagc.';r Ifowcvcr, juclgcs havc hcld tlrat only dircct, finar.rcial contribution will be
acccptcd as an indicator of cstablishcd propcrty interesL, excluding the valuablc
labour that thc wi[c puts forth in t]re home. In Kenva's 2006 report to CEDAW,
the govcrnment ackrrowlcdgcd that womcn "contribute to domestic scn,ices in-
cluding childcarc, houscwork, fircwood and water collecti<ln and food prcparati<ln
for which no monctary gains arrc 1sssi1,sd."'75 A rvi[e that has dcdicatcd her timc,
cncrg'y, and rcs<.rurccs to nraintainirrg hcr lamily must havc hcr property intercsts
rcspccted. A retired rural school tcacher undcrlined a woman's tireless, yet thank-
lcss, contlibution to thc lnarriage:

Shc is co<-rking, carins ftrr thc cows and anirnals, carins lor childrcn, caring lor cr.
crythin.q at homc. That work is t()() much: r:hil<lrcn, rvorkin.g in thc shamba [honrc
farut or i5arclcrr]. fWorrrcn] do t]rc worJ< with thcir ]rands, ]rarvcst arrcl plarrtinr is
rvork of a \r,onlan.'l'hc man is not lhcrc. Alrican wolncn arc too nruch likc laborcrs.
That rs .r\fri<'an cllsl()nl. Wonrcrr arc lakcrr likc slaves.'16

Trl conl-orrn to both thc currcnt rcalitics of worncn's Iivcs in Kcnya, as wcll as in-
Lcrnational lc.qal standards, Kcnya must cnact lau's that rccoqnizc thc indircct and
non-financial contribution of sJrouscs to a nrarriagc. z\ countryu,idc consultation
in Kcnya carricd out by tlrc Kcnya Law Rclorm Commission and Muieai Associ-
atcs showcd that an ovcnvhclminc ma.iority o[ rcspondcr.rts opposcd thc rcquirc-
nrcnt that contlibution [o nratrinronial proJlcrty should bc "dircct and fir.rancial"

t70.

t7t.

t7,

./J'

t14

t::,

r 7ti,

l\{arsarct \,1umbr Kaqrrr v Kasrrr Wamarru,c & j oLhcrs. (,.roo7) r8r K.L.R. 8 (C..{ K) (Kcnr-a).

Ii. ar,t--1

Id.
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(54o opposcd versus 156 in suppt-rrt).I7 Likew'sc, thc ORDAW Committee has ctn-
phasized that "lflinancial and non-financial corrtributions should be accorded the
samc wcight," cspcciallv u,hcn "cln division clf marital propcrt)', greater ertrphasis
is placed on financial contributions to propertl'acquired during a rlarriage, and
other contributions, such as raising children, caring lor cldcrly relatives and dis-
charging housch<-rld duties are diminished."'i8 In addition, "IS]uch contributions
of a ncln-financial natur-e by the wife enable thc husband to eartl an income and
increase the asscts."'7s Morcover, the CEDAW Committcc cautioned that "women
who have traditionally perforrncd their roles in the private or domcstic sphere havc
long had those activities trcated as inferior," though ". . . . such activitics are in-
valuable fcrr thc survival o[socie ty, [and] there can be no justification lor applying
different or discrirninatory laws or custorns to thcm [rr'olncn]."'sn

Land bodics, which approvc land transactions, havc inadcquatcly protected tlrc
rights oI marricd w()mcn in rnatrimonial propcrty, oftcn ovcrlooking and failing
to requirc wivcs to conscnt to transactions by thcir husbands involving their matri-
monial land. (lurrcntly, spousal consent to Iand transactions involving thc family
Iand or homc is nrcrcly rcconrnrerrded by an administrativc dccrcc, and lacking
fc.rrce of lar,",it nray bc ignorcd.'8'l\{cmbcrs oiland boalds are cncouraged to fol-
Iorv this dccrcc bcforc thc salc of familv Iand;'8' horvcvcr that rcquiretncnt is not
alrvays follorvcd. Johnson Okoth Okcllo, a scrrior statc counscl at the Kcnyan Law
Relorm Cornrnission, cxplaincd thc advcrse impact ol this situation on \,r'omen:

It's a big 1;roblcm bccausc wonrcn givc rnoncy to husbands arrd thcn hc rcgisLcrs

land in his namc and sclls it rvithout tclling thc \.t()rlan and shc has no say. . .

Wc tricd to do this irr cascs ol^ transfcr so lhat bclorc lanrily land is translcrrcd
you w<-ruld havc to gct conscnt c,f thc u'ifc or childrcn but [thc] s),stcm has bccn
abused. Pcoplc havc . . . bribcd Lhcir way or in the allcrnativc, rhcy say, "Look herc
I'rn thc rcgistcrcd owncr. I'rn frcc to do rvha( I likc."'r:r

Furthcr, thc dccisions oI land control boards fail to fully account lor thc intcrcsts
of womcn bccausc "[nr]cn havc rcportcdly bribcd land control boards, fraudu-
lortly brought impostcr 'rvivcs' to thc boards to c()nscnt rr:r land transfcrs, and

t77. Kcnya Law Ilchrrm (.,'onrnission (KLIL() & ll{o}ranrrnccl l\'luigai Advocatcs, Tfu l)occdings 2[tht
Proriru:ial Publir Ctnsn.ltatiu: Mtetin(s on thc Rci,ieu nndAnolysis ofthc Mnrruagc Bi/l t.g.g.i,'[hc ]l,lan'icd h'onut
h o7cr4, Bill,'[ht Gavlo' Equoliat Bill toog, and tfu FatnilS, hott:rtion (l)ontstir I'iolau e) Rill tooc, a t 55 (Junc

zooT).

r73. CIEI)A\AI, Ornnal Rcconncndalion -No. ,t, stq)rn notc r6q. l)ara. 'Jr.

tig. Id.

r[io. 1/. at par':rs. rr-rr.

r8r. Irrlcn,icrn'r.irh Rcuhcn l\'lru,cn<la l\'lurliru, Land Policv (loorllinator irr \air<lhi, Kcn1,2 1-1,r''. ,.
loo.S) ("Il ir lrvcrcIa lcr-al pxx,isiolr thcn it isqoine to assist bcr:;rrrsc thcn lu'ivcs j mttsl conscrtl.").

rtl.:. lntcrvicrr'r.,ith rnal.: larnrcr'. in Nanvuki. Kcnl'a (\'[;u. rq.':r:oSi.

,s:1. Intcn'icr,,rn,ith-lohnsolr ()koth ()kelkr, Scniol S'.etc Clourrscl. Kcttt,t L;tu'I{clrrrm Cotnmis:ion,
in Nairc,lii. Korl'a (.{pr. ,.r. .-:oo8).
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threatened thcir wivcs witlr rriolence or crziction if thcy withhold consenr."'s1 T]1e
Human Rights Oommittcc mandates state parties to rcvicrv thcir legislation tcl
cnsure that marricd womcn have equal rights in owncrship and administration of
property.'81 Furthcr, statc parties should take appropriatc stcps to ensure equalitv
of rights lor spouscs in marriage.'36

C. To Rrrttrt'Ht.s'rorur; Dtuuu,tt,tcts lut ostn o^'tr|/out-\',.lrit:t,t'Isu,s Mttst.RrEuar
Jotn Srotxu. RE(;ts'tRlttol''A-t\'D Co-N'sl;,rt'FoR Acts l-x't,ou:^r; Ms tRtyo.v,tt Pnoprn'r1'

To rccti[y thc discrinrinatory cffccts of absolutc owncrship for first rc.qistra-
tion oFland and to fulfil] its intcrnational law commitrllcnts to suarantcc womcn
thc rights to propcrty, housing, crcdit, and cquality in marriagc, Kcnva should:
(r) rcquilc spousal conscnt for land tr-ansactions; (z) rcquirc spouscs to rcgistcr
rlatrimonial land jointly; G) prcrvide inccntivcs for joint rcgistration; and (4)
rccognizc and protcct cxistilrg women's rights to acccss, usc, and occupancy ol^

land. Suclr lcgislation u'ould hclp cnsurc womcn's rights to land, propcrtl,, hous-
ing, and crcdit and rvould bc consistent rvith culrcnt rights undcr Kcnyan Iaw.

Filling thc gaps lclt by curlrcnt Kcnyarr marriagc law rcgarding matrirnonial
propcrty rvith positivc, gcndcr-spccific lcgislation is a first stcp ro cnsuring thc
propcrty rights of nrarricd \r/omcn. A spousal conscnt rcquircmcnt rnandating
thc n.rutual conscnt oI bclth husband and wi[c or r+,ivcs bcforc thc alicnation of
thc matrirnonial homc, .jointlv acquircd propcrty or othcr propcrty lalling un-
dcr thc dcfinition of r.natrimonial propcrty, u,ill bcttcr protcct thc intcrcsts and
rishts of marricd worncn. Thirty-scvcn of thc 6r rcspondcnts inrcnicwcd by
the Intcrnational Womcn's Human Rights Clinic bclicvcd that a spousal con-
sclrt rcquircrncnt in rclation to matrirnonial propcrty rr,ould bc a Eood idca.'8;

Rcco.qnizing thc importancc of spousal conscnt to transactions affccting family
propcrty, countrics across thc globc and thc Alrican contincnt rcquirc mutual spou-
sal conscnt by rncn and rvomcn marricd undcr both statutory and custolnaly la\r,.
Thc Lau, of Marriagc Act o[Tanz-ania lnandatcs that thc matrinrorria] homc cannot
bc sold, siftcd, lcascd, ()r nr()l'tgagcd rvithout thc conscnt ol thc spousc through
thc subsistcncc <-,f thc nrarriagc.'Es Thc South Afr'ican N4atrinronial Propcrty Act
providcs for t]rc cqual powcls of spouscs in rcsards to thc.joint cstatc and outlincs
thosc transactions that rcquirc spousal colrscnt.'se Namibia and Ethiopia havc
also promulgatcd matrirnonial propcrtv provi.ions that cncouragc thc cqualrty o[
\4romcn in rnarriagc and thc cqual cxcrcisc of ou,ncrship, usc, alrd c<lntrol rights in

I84 IIIlW, l)or,nr-r,St',t,xtra,xtts..riz/ranotc6,aL4q.Srcnko Iptcrvicu,rt,rthJo|nKrnyu;r,La1d(;ntr6l
Board l\4cmlrcr at l\'lcru, Kcrrva (l\{arch.3o. rooli), Intcn'icrl u,rth Ilcllcn Krr,amlrok,t Onrhatr,
Aclvocatc of Lhc IIrgL Court o[ Kcnva and F-IDA mcmbcr, rn \arrobr, Kcny, (-\pr. r, lootl)

,{ij. IIR.C.Gtm'al Crnnmnt .\'o t8.wltrn n()tc r22,atpard.5.

r86 Ilrrnran Rr.qht. ()onrrnrttcc, (rilonl Oomnot .l''o. r8 .l\'on-ltvtltutnlnil (-937' S.r., r98g). para. 5-
U N I)<rc III{17(}IlN7r/Rcv t at'.r6 t,tg94),olntia!fi rz1 httlt'/r.'rvrvohc}rr orq,/tnglrrhfrodrc./rrc,;
.ommcnt..lrl nr
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lnarrimonial propcrty.'sn In con-rbination with a presumption ofjoint orvnership of
matrilnonial propertl,, spousal consent rr,orks to adcquately protect the property in-

tcrcsts that married worlen acquire in land bv virtue of contribution and suPport.

A law requiring mandatory mutual spousal consent u,ill also bring Kenya in line
with international hurnan rights standards articulated in CEDAW, the ICCPR,
and the ICESCR that protcct u/omen's equal rights in rnarriage and in Property
acquired during rnarriage. CEDAW article r6(r)(h) requires thar "States Parties

shall take all appropriate mcasures to eliminate discrimination against rvotnen in
all rnatters relating to marriage and family r-elations and in particular sl-rall etrsure,

on a basis of equality of rncn and r,,"'omen, . . . (h) The same rights for botir spouses

in respcct of the ownershill, acquisition, management, administration, cnjoyment
and disposition of properry, ruhether [ree <-rf charge or f<rr a valuab]e consideration."
The CESCR in its General Commcnr r6, paragraph 28, states that "[W]omen have

a right to own, use or control housing, Iand and ProPcIty on an cqual basis . . .

.",g,The Hulnan Rights Committee in Gencral Comments q8 likervise rcquires

that "State partics should review thcir Iegislation to ensure that married women

have equal rights in . orvnership and administratiotr of . . . proPert)' ' . ." '':
Requiring spouses to resister land jointly would increase the prevalcnce and

acceptance ofjoint registratiotr and promote cqual rights to land during marriage

and at dir,orce. Such a rcquirement r.tould cffectuatc the Kenyan Clovcrntnent's

commitment in the Draft Natit-rnal Land Policv to "[p]ut in place appropriate leg-

islation to ensurrc effective protection of lt omen's rights tcl lalld."re:iJoint <1r,,'nership

ensures men and women equal rights to the land during marriage and at dirrclrce

and ensures a spouse full rights to the land upon the de ath of the other spouse, prc-

venting problems of disinheritance of wottten,r!)4 in Iine with the right to equality
during rnarriage and at its dissolution under article r6(r)(h) of CEDAW'sr atld arti-

cle 4(a) of the tCCl'R.'gd When \vomcn Jrave joint righm to land, thcy have e<1ual

righr. tcl make housing determinations, and they can use thcir titles ttt access crrcdit.

Of trventy-nine Kenyans stakeholders, including government officials, law1'crs,

professors. civil socicry, n-rembers, and rr:ral men andwome n, asked whetherjoint reg-

r4.oMENS IAND /1ND PROPER'IT RICHTS IN KI..\rru

Src, r.g., ltcviscd Famil,v Codc, art. 63 (aooo) (Eth.) ("A11 propcrty shall bc dccmcd-..conrnron

prcpcrty cvcn if rcq'istcrcd in thc narnc of onc -..spousc); E-rlrtot'tr IC)rtxsrtrrrrtrlx] art. 35.; Thc
N{arricd Pcrsons Equality Act, s. 5-7 (Act I of r996). (Namih.). (N'I;rndatcs cqual por',crs of spous-

cs in community of propcrtr,. Outlincs spousal c()nscnt rcrrimc.).

CESCR, ()onnlComruut t6,-rupro notc I2i, parzr. 18.

TIRC,, Gomal Comn.otNo. t8 , st(tra notc T22, at para. 25.

DRA.F-| N.qlo.iar LaNtr Pot,tcr', .tul)TanoLc ro, $ j.6.to.3, para. '-rr5(:r)-

SrrTLlcphonc Intcnicrr,u'ith Lilv l\4urci. Monitoring and Evaluation C)fliccr, Kcnya Land Alli-
ancc (Fcb. .26, rooii); Intcnicrr' u,ith Lcah Kiguaiha, Kcn,varr .Attotttcv and Lau' and Advocacy

fcrt'\{,,ornen in .\fr-ic;r Ftllou', Gcor:rctort'n uttivcrsitr', in Wash., l) C' (Fth' r:, rootl)'

Srz CE,DA\V. .tu!)lrtttote rrg, art. r(-i(r)(h) (rcquirint st;rtcs l):rrtics t() cnsuil cqual "rithts [<rr lroth

sp()uscs in rcspcct of tlrc ou,nclship. accluisition. l]r;rnrqcnlcnt. adlninistrati()n, cnjttvmcnl and

disposition of propcr Lr,").

.5rr IO(ll']l{^ .tltf}r'o fioLc rr11. ("Statcs l)zrrrics ro thc prcrcrrt (lovcnanl slra]l Lakc appr,rprialc stcl:rs

L() ensule cclu:rlitl,olrighis;rnd rcsPc,nsihiliricr o{'s[rouscs:ts to nI:rrriaqc, drrring rnarriaqc:ttrcl at

its c]issolution.")

r.90

I9I.

t92-

I (ll.

r94.

r95.

196.

zooq.l 17



Gcorgelozon Joumal of Intcrnation o I Lau

isrratior-r s]rould be required, tr.t enty-eight supportcd such a requirement.'et Respon-
dents farroured the requirernent because it wcluld ensurc women a share ofpropertv at
dirrorcc and would precludc husbands from selling matrimonial land without their
co!tscnt.")s Many also favoured the requirement bccause it would leduce instanccs
of dispossessing rvives of'thcir property and of disinheritance and widow erriction.

According to an inten,iew with a Kenyan advocate, joint registration "rvould
even lessetr a l<lt of problems later. There would bc no matrimonia] issues or
succession problerrs."'s:t (lecilia Mbaka, Assistant Commissioner in the Min-
isrry of Clender, Sp<lrts, Culture and Social Serwices, would likewise support
a joint registration requirement because "it wou]d avoid too much fighting f<rr
property rvhcn one spouse dies," particularly because rvhen "a sp<-rusc dies or
if a husband dies, the in-laws lval1t to chase the woman out of t]re rnatrimonial
horne....Ithinkifit'sownedjointly,then...thatwouldbemoredifficult."r.,"

(lountries acloss the globe'with corrparable circumstances, including neighbour-
ing Thnzania, have successfully esablishcd such a joint registration requircment.
F<rr cxample, Article z9 of Nicaragua's Law 278 (1997) requires joint titles for cou-
ples, r.t hcthe r married or unmarried, and a title issued in the narne <lf the head of the
household is deemed issued to bclth members of the couple."" Similarll', under ad-
rninistrative guidelincs in the Philippines,"o' land titles must bc issued in the nalnes
of both spouscs, whether or not they are lcgally rnarr-ied, for land they jointly work
and cultirrate."'3 Both lcgal rcforms increasedu,onrcn's land orvnership.,n4Tanzania's
Land Act cstablishes a presumption of co-occupancy of land used by all spouses.,o;
If the presumption is not rebutted, lhe spouses are registered as joint occupiels.,.,6

tg7. I\VIIR.C & FII)A-Kenya, F-act-findrn.gon Wornctr's Propertr,. Land, and Inheritance l{ights rn
Kcnya (\{ar.-Apr. zooS) (on filc rvith author).

I.98. Sru, r.g.. Intcn'icu, with Joycc \A/angur, divorccd \!'onran, in Nanyu'kr, Kcnya (lVIar. 3o, loo8) (via
rn tcrprctation)

r.gg. lntcrvicu, u,rth Gilbcrt (). ()nrbachr, advocatc, in Nanyuki, Kcnva (Mar. r.g, roo8).

qoo Intcrvtcrv u'rth (lccrlia N,Ibaka, As(rstant (-lomnrrssioncr, thc Mrnrstrv of Gcndcr, Sporrs, (,-ulturc
and Socral Scrviccs. in Narrohr, Kenya (Apr: 4, roo8); se.'alsa Inrerwicrt, r^,irh Ilellen Krvanrboka
C)mbatr, Advocatc of thc }Jrgh Clourt of Kcnya and Mcnrbcr of FIDA-Kcnya, rn Nairobi. licnya
(APr. r, qoo8) ("II]lcr:ausc rf vou rcsisLcr it.1ointly,, and maybc you drc (thc rnan). thcn rhc rvrfc can
havc absolute ou,nct'shtp, brrt rn;r sccnario u,hcrc hc has rcgistcrcd:t rn hrs namc, tlrc u,rlc onlv
has a Ir[c InlcrcsL, and that ]s subJCCt t() p()batc and admrnrstratton r\sucs. rr'hrclr mcans th;rt cvcn
palCnts c.rn lav clattn to Lhat particulal land "): ltlcphonc Intcn,icrv wrtlr Lrlv Murcr, iVlonrtorrng
and -Evaluation OIficer, Kcnva Land,\llrance (Ftlr. r6, zoo8) 1"I lf rt rs in joint, Lhcn :r rvrl) help
ancl rcducc thc cascs of cLsinhcntancc.")

2or l'A(), sulra notc 4r, .lt 2r.

2o'.r Thcsc guidc)rncs ir.rcludc lVfcnrorandunr Circu]al r[i of rq96 and Adnrrnistratrvc Ordcr r of roor,
l)ur \udn t to rhc ( klnr pr chcnsrvc,\.qrarr an Rcfornr Lau'-

zo3 FA(). tulnt nr)[c 4r, at 5ry 6o.

eo+ Il at il,6o.
roi.r .\rr [-and Act, (qoor) ('ap. n'i \ r6r (r ) (l'alrz.). Bcrausc al] -l'anzanrlrr land rs vcstccl rn rhc sratc.

LandAcr.(roo':)C)ap rr3\,1(r),tlrcrrg-htofoccul,ancvr:thclrghrtharcorrc'closesl Loorr,nl-
shrp of lanrl rrnrlcr'l)nz.rnr.rn I:r,' .Sr,,L.rnrl Act. (,.rool) (Jap. r11 q\ rq fl)nz I

eo(i Lancl Act. (:oo,:) C)aP rr3 $ r(ir(r). (l.rnz.1.
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Third, certain incentives wc,uld encourage joint registration and reversc the

negative social attitudes oI mcn toward joint registration.'o7 Eliminating fecs and
taxes upon land registration like thc stamp duty'"s and conveyancing fecs could
promot€ joint registration. OI tr,r'enty-five Kenyal-rs asked u'hethcr Kenya sJrou]d

provide incentives lorjoint rcgistrati<ln, t\&'enty-thrt:e supported at least somc fortn
of incerrtives lor joint registration.'"9 No one rejected the proposal."'" Supporters
included six national sovernment officials, in addition to professors, larnyers, civil
society mclnbers, and rural men and women.rII One national government ofifcial,
Cecilia Mbaka, asscrtcd that the benefits of such incentivcs to Kenyan society
r^'ould probably outn cigh the cost to Kenya's go\/ernment revenues:

Of coursc it n,i'll not bc gcrod lor Kcnya's govcrnmcnt rc\/cnucs . . . , but I think in
thc lrrng nln, . Lhe pcoplc thcmsch,es stzrncl to bcnefit because I think you rvill
not scc all tlrcsc cascs soins to court . . . . [I]L wi]l also Iravc its advanta.qcs thaL you
misht not bc ablc to put a n)oncLary valuc on.'"'

Other counrries havc succcssfully irrrplcmentcd inccntivcs for joint rcgistra-
tion. For examplc, the Ircland Farnily Hcttne Protection Act, 1976, encourages
joint orvnership of spouses by elirninating any "stamp dutl', Iand rcgistration
[ee, Rcgistry of Dceds fee or court fcc."'': Qrebcc, Canada has providcd grants
to increasc land ownership arnong lemalc fartncrs."'a Although Kenya Irlight
nr:t afford largc grants, it nright afford eliminatins fccs and taxes on land reg-

istration and srnall grants, espccially if such grants are fundcd from fincs paid
bv corrupt Iand officials or pcoplc rvhr> commit fraud belore land br ards.'':

Incentivcs add lcgal bcncfits and do not encrcrach upon vested lcgal rights.
Holders of vcsted legal rights rray simply choose not to participatc in the irtcen-

tive pro.qrams. Ireland, Canada, and Para.quay have already irnplen.rerrtcd such in-

2cJ7.

'1o8.

209.

Scc infaPart IVA;.v,rzl.rnTclcphonc Intcn,icw rr,ith Dr. ()sacla Pcnina Amolo, Profcssor (Social

Sr:icnccs l{cscarch), Uniri of N;rirohi (Feb.26, rooE).

See 'l-he Stanrp I)uty Act, (roo4) Ca1;. 4tlo. (Kcnya).

IWIIRCI & FIDA-Kenya, Lhct-findin;1- on \{otnen's Propcrtl', Land, and Inheritance Ri.qhts in
Kcnya (NIar--Apr. rooli) (on fi)c wirh author).'fhc othcr tu,o rcsponclcnts cxprcsscd anrbivalcncc

about thc proposal bur did not rc.icct it. 1L

Id.

Id.

Inrcrvjcrv with Cccilia \4baka, Assistant (lomnrissioncr. thc l\4inistry of (lcndcr, Sports, Culturc
and Social Scniccs, in Nairobi, Kcnya (Apr.4, roo8).

l-amilv IInrnc Protcction Act., 1976 $ 14 (Acr No. ':7/r976) (.7r.\, aruilnhlt'at http:,/u'u'u'.hailii.or.o/
ic/cgis,/num-dct/rq76/zzat7v1976.r.htnrl+zz-atiyt976 (last visircd Fcl;ruary e7, roo8).

SrdAct to Promotc thc Dcvclopnrcnt of Asricultural ()pcrations, R.S.q,ch. M-i6 (t986) (Can.);
(lanada, 'fnhrl Pcrnlic Rtlort.s of Stttt:.r PnttiL.r lrt tht OonmLittrr: ott Econontic. Soriul arul (,iultural Rtghti 09't'
Scss.. rr;-98).1rara. ro55-56, U.N. Doc. E/tq94/to+/Add.r7 (Jan. ro, rg98), autilabltathttlt://tlocu'
mcnts.un.orq'. (Aficr clicking "rn,clcomc," thcrr click "simplc:calch," ancl instrt Lhc Ll.N. D<tc.

No. ar "symbo].") (citing.. lhc l)rc,qr-anrnrc d'accds a ia propri6td p,rur lcs con.joinLs dc.1.o atrs ct

plus (arr orvrrcrship proqr.lmrlc firr sportscs ovcr' 4o.;).

Firr a nrorc dctailcd di.ctrssion cri inccntivcr PrrrPosal., scc scction rr of thc I\{llltC'r Lancl

Iiclualirl,liill.
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centives. Several countries have affinnative action provisions to pl<;mote rvomen's
cqual acccss to land in practice. Brazil, for exarnple, has an affir'rnativc action to
promotc rural n,omcn's access co land under Ordinance jl of eoor.''h Scction 44(r)
(b) ol Fiji's Constitution (Arnendmerlt) Act 1997 (as amendcd to 1998) requircs
the legislature to provide for programs to ensure that disadrrantagcd grclups of
pe<lple havc "e ffectivc equality of access to . . . land and housing." Similarly, Ar-
ticle 3$l) of Bolivia's National Service lor Agrarian Refom Act of 1996 requires
the application of "equitv criteria" in land distribution and rights for women."'7

Fourth, Kenva s]rould enact legislation recognizing that \vomen who do not
havc land registered in their narnes but rvho reside or depend upon that land, ner
ertheless have rights to the land and prorecting those righrs. Such rights include
rights t<.1 access, usc, cultivatc, and livc on thc land; to control the profits fiom
the crops or other property produced by tlicir labour; and to conscnt to transac-
tions involving the land. They are rights to property that are short of orn'nership
but rv<-ruld ensure that women do rrot It-rse their rights to housing. They u,ould
preserve and exJrand upo,1 women's rights to access land under cust<-rmary lanr
while also ensuring that women's rights to thc land do not dcpend upon rnen.
Uganda has already recognized similar rigl'rts in the Land (Arnendment) Act,
eoo4, which provides that "[e]very spouse shall enjoy security t-rf occupancy on
farnily Iand," which means "a right to have access to and live on family l1nd."rt8

Enacting thesc lcgislativc changes nould be consistent rvith the rights of rnen
who ou,n property under Kenya's Registered Land Act and rvith Article 75(r) of the
(lonstitution's protections against deprivation of propcrty bccause these changes
arc necessary to give effect to the lights wornen should Jrarre always had. Articlc 75(r)
states that: "No property olany dcscription shall bc compulsorily taken possession
ol, and no interest in or right over property . . . shall bc compulsorily acquired."'''r
The bodies under the Land Consolidation Act and the Land Adjudication Act
that applied customary law in determining and allocating rights to land should
havc rccognizcd thc customary larv rights of rnornen to land and lirnitcd thc rights
of male proprietors accordingly."" Thus, thc absolute rights of malc proprietors
under tJre Resistered Land Act should not completcly cxclude \,r.,orlen's rights tcr

the land. Such legislation would reinforce findings communicated by the Kcnyan
Draft National Land Policy which has already rccognized that tJrc absolute sole
owners}rip of men should bc Iimitcd to protect thc rights of lemale farnily mernbers:
"The Jlolicy sccks [<,r rcpcal thc principle of absolute sanctity of first registration
undcr the Rcgistercd LandAct to. .. takc into account all otherlegitimate rights
held or claimed by other persons ovcr [hc affcctcd land inc]uding farnily, ng]rLs.""''

Evcn if thcse provisions rvould involve a deprirration of a proprictor's propcrtv

rr 6,

2t7-

:r r8.

7-AO, suf tn note 4r. at 28.

Id. at,tt-tt.
'l-hcLandz\ct,tr.19[i)C,dp uz7$qtlA(r)-(,r),a..rmcndcdlry']-hcLancl(AmcndmcntlAct,roo4,
S rq. (Usanda).

Cox:t'tt'u'tiot. q\ 75tr) (rcv cd ,:oor) (r99S) (Kcn1'at.

KI-A, -l-ln (l rsr r ot Uiorr t'r Lrltr Rrr.r t rs. nlt)t /) t1otc r7, at g-ro.
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rights, rhe deprivation rn'ould be reasonal:ly justificd under the conditions listed in
section 75(r) otthe Constitution. Undcr scction ZS(r)(b), a dcprivation of propertv
is pcrmissible if "the neccssity therclor is sucJ.r as to afford rcasonable justification
for thc causing of hardship that may result t<.r any pcrson having an interest in or
risht over the propertl'."*r J[s neccssity for rcalizing \^,omen's rights to ProPerty,
housing, and iredit undcr international larv ailords a reasonable justification f<rr

rhe causing o[hardship to the pr<>prictor. As a party to CEDAW, Kenya may cnact

such "special measures airrred at accclerating dc facto equality bctrveen men and

1416yngn."".i

V. Wourn rN PoLycAMoUs UNIONs FeCr: Exrn.l Bennrrns To KEEPING THEIR

Merruuouret Pxol,ntty As Tutv Musr OrrrN Snexr Tr wrrn Murrrpls Co-
Wrvr:,s

A. Titt Co:vI:qir.o Prucrlt;t oF PoLtGALtt'Drrntrcs hbutn rtrTrtr,tR RrcIrrS'rc EQJ)4Lv\-A'

M,t RR t.t c E, D t cttt' t t ; A1' D P RoP ER' I )'

Polygamous unions arc inhcrcntly unequal and [urthcr dcgrade wonren's rights
to rnairimonial propcrty. A wil-c in such a union oltcn secs lrer contribution to
thc homcstead rcwarded by thc husband taking'on additional wives rvith wlrorn

she rnust sharc that hard carncd matrimonial propcrty. Ofterr such propcrty is

uscd by thc husband to acquirc an additional wi[c. Polygarnl', condoncd by law

and in practicc undcr Customary and Musliln law in Kcnya, ]eads to sc\/erc con-

flict and harnrs women. Womcn in polygarnous unions arc often hard-prcssed

to provc a r.,alid rnarriagc u'as concludcd undcr customary larv, rt'ithout 
".t,hich

womcn cannot clainr any rights in thc rnarriagc ()r upon divorce. According to

thc most rccort l)onographics and Hcalth Survcy (DHS) of Kcnya, "\A/omcn

r,r,ith nct or low cducation and thosc who arc poor are morc likcly to live in po-

l,vgynous marriagcs."'"4 Coulrtry-u/idc, on avcragc "[s]ixtecn Percent oF currently
rniiricd wolnelt livc in polygynous unions (having one or lrorc co wives)."": fp
somc rcgions r:f Kcnya, such as thc North llastcrn Provincc, the proportiorr of
womcn in polirgynous marriagcs is as high as 34 Pcrccnt."'d Accordins to Uni-
vcrsity oI Nairobi law profcssr:r, l)r. Patricia Kanlcri ]\{botc, "A-s Iong as wom-

cn are dcpendcnt on rncn w()nrcn arc going to bc lclt holding the short cnd o[
thc stick, b..o,l." it is cithcr thc first r.tifc thinkine shc is the onlv wife and put-
tin.g hcr all or thc sccond u,ifc cornirrg in and Putting somcthirrg and thcn bc-

-.-)'

tt6.

(iorsrrru-rtor, S 75tr)0r) (rcr'. cd. zoor) (rqq8). (Kcnva).

CIE DAW, iilf ra noLe r rq, art. 4(r).

Clrrrtut. Br,r+:.lu ol sr.rrts'flt:s. Kt rv.r 1)t:rtrx;R.\l'lll( .\\l) ]]l:rtrtl Suxvl't"-:ool, dL qo iroo4),
nt'tiltblt a1 httlt:,frnnt'.nrcasurccllrs.com/prrllsTpcif/FRr5r/FRr..,r'Kl-.oj.pclf Ihcrcinaftcr I)IIS
Sr:rlt:r'].

hl

()thcrrcgiorrsrnKcny,acrlribiLlou,cr r;ltcs.)[])()l\'{arttoustttatt.iaq,cr: of ro-zjl)cICrcntinNl'arrzlr,
Iii[L \Iallev. \t'estcrrr, n;1{ (i6ast pr6r'incc., and t}rc ]()u'c\t J.rLc of.i pct'ccrtt irt lhc (lclrtral I)ror'-
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irrg throrn'n out u'hen she rvould actually nccd carc, protcction and sccuriry.",,;
Polygarnous unions furthcr degradc womcn's rights in nrarriagc and up<ln di-

vorcc. Thc rights to equality and dignity violatcd by polygamous marriagcs ale
fundamcntal rights that should not be abrogatcd by culturc, custor]r, or religion.
Thc CEDAW committee has c<;nsistcntly callcd for thc prohibition of polygamy
to prcservc the rigl'rt to equality bctwecn partltcrs itr marriagc.,,8 Further, IC(lPR
articlc r8(3) specifically requires thc rlanif'cstation of rcligion orbeliefs to be sub-
jcct to Iaws necessarv to protect tJre [undamortal rights and frecdom oI others."'r
Aftcr reviewing Kenya's compliance with the ICCPR in zoo5, the Hurrran Rights
Committee concluded that "... the continued application of some custornary larvs,
including the pcrmissibility of polvflamous rnarriagcs, underrnines the scope of the
non-discrimination provisior-rs in the Constitution and othcr Icgislative texts."'in

In rcsponsc to thc conncction o[polygarny and culturc, thc CEDAW commir-
tcc has spccifically urqcd Kcnya to:

vicw its culturcs as dynamic aspccts of thc country's lilc and social labric and as
subjcct. thcrcl-orc. to changc. Ir urgcs thc Statc party ro put in pl:rcc u'irhout dcla1,
a contplchcnsirrc straLc.Sy, incluclinc lcg'islation, to rnodify or clinrinatc culrural
practiccs and stcrcotypcs [hat discrirninatc against r^,orncn.-..[and urqcd Kcnya]
ttr addrcss harnrlul crtltural antl tratlitional ctrstoms anrl practiccs, such as... po-
lyearrr y, rnorc vi.gorously.'r'

Thc CEDAW committcc has condcmncd thc practicc o[polyganry in Gcncral Rcc-
ommcndation zr: "Polygamous marriagcs contravcnc a u,omcn's right to cquality
rvith mcn, and can harrc such scrious cnrotional and fir'rancial conscqucnccs for hcr
and hcr dcpcndants that suclr marriagcs ought to bc discouragcd and prohibitcd.",;.

Womcn in polygamous and potcntially polygamous unions havc no voicc
with rvhich to dcnouncc thc wrongful usc o[ thcir sharc oI matrimonial yrrop-
crty or to rvithhold c()nsclrt to thcir husbands' marriagc to anorhcr \Aroman.
lVIcn who wisl.r to nlarry additional wivcs Iravc tappcd into cxistine marrimo-
nial ptopcrty accluircd rvith thc cxisting rvilc to acquirc and support additional
wivcs and thcir childrcn. Wonrcn in customary nrarriagcs arc also at incrcascd
risk ol losing thcir matrimonial propcrty as thcir husbands scck <lut ()thcr wi\rcs.

227 Intctltcu'u,rth I)r Patr:cra Kanrcrr l\{hotc, [-arc l)lofcs.or. Univcrsr[v of Nanobr I-arv Schoo] rn
Nanohr. Ke nva (Apr. j, roo8).

':':il. Cll-,1),A,\{I, (lutaal Rtranttnodalnn tr. ytfln notc r6,.r, para. r4, .3.9. ,Srz nLo lluman I\g}rts (lonrmrr-
tcc. Concludrns Olrscn'atrons. Kcnva. Ll N. I)oc C('PIVCIO/IIIKl-,N (Apr, 29, eoor, auuiabb
at http //wu.u'.ohchr.orq/cn.glrsh/bodrci/trc,Arcsfio htnr (rrnclcr Kcnra). (" lhc conrrnucd
a;l;l)rcarron of somc ('u\t()miln, lar.,s, rnclrrclrng thc ltcrmrrsrbrlrtt, of l:oly"am()u\ rnarnagcs. un-
dcrmtncr tltc rcope oIthc non'dtscnnr]n.rtr()n pr()\'rsr()n\ rn thc Con.trtur.r()n and othcr)cgrsl.Ltivc
tcr ts - ")

I(l(ll'R, \tltt n(\Lc rrg, art r[i(.i1

.Srr IIR('. Onrultri,ry OLrrt,,oltonr' Krun, !tlto not( 225.

(lF,l)A\ r('on'rnlLLcc. ()nrhdrtL!Onnt,to,tt. l;til-\tt,\tlnn notc ii-i. l).rr.r 22

('-F-.1),\\^'.Orn,tt! llrlrtttrvtdurtrnt-\,,)t,\ttl,ttr.toLcr6l. l).u.1 r.1.,\r,ar'v, I(l('l)Jt,\ul't(tn()t(ttt).7tt
'-:'1 ("rn,tndatc. tltat st.tLc I),IIuc\ \,()rk [() cr]\urc crlrr,tlrtt'oIrrr1[rr..rrrd rc.l,on.rlrilrrrcr of spousc.
,l\ t() ar)(l tlurilrq nr.rn ra1]c.",\-
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Through intimidation, coercion, and physical violcnce, wonlen havc been si-
lcnced and thcir righrs violatcd as matrimolrial propertv is used t<> adrrancc
thc intercsts of a polvaamous husband.'rr; \{u.*arct N{uriuki, a rvoman in a po-
lvgam<.rus nrarriage dcscribed how her husband acquircd his sccond rvife: "Hc
took the food that wc \\,,crc farnring, ]rc sold it and spcnt tlrc money on the scc-

ond dol"rv... I felt bad becausc nolv Jrc rvas using thc fanrily propcrty to ac-

quirc a wifc. But I didn't ]ravc anv say - therc's nothing I could hur" don"."",,,
Since thc husband retains control ovcr nratrimonial propcrty and el,en in somc

cascs the wivcs'own scparatc propcrt)', rhc wi[e is porn,crless to cnsure t]rat herccln-
tributiclns will not be uscd to bcncfit thc otlrcr n ivcs and thcir families.'.]5 Rcvenues
lrorrr agricultural rvork pcrforrlcd b1, thc rn,i[c ma,v alscl bc lost t<> a husband seeking'
anothcr wifc, as hc uscs the prclfits to rnakc dowry payme,rLs. Further, u/omen arc
limitcd [r<rm bettcring thcmsclvcs bccause t]rev arc forced to support an cxtendcd
family that tJrev did not conscnt to: "I havc not bccn able t<.r invest, espccially afte r
rny husband got the othcr trvo wivcs. It uscd to be we rn,ould d<l fanning and discuss
r.r,l.rat to savc, and I would be ablc to invcst rnoney for nryself. Now t]rat it is polyg-
arllous, I havcn't bccn able to gct any produce [or tlrc larming activitr,. Nor,r, rvhat
I have in thc house is takcn [ol the childrcn oI the ot]rcr wivcs so cvcn if I could in-
vcst I don't harre thc ability to do so."':;5 A rnarried woman's dignity cannot sun,ivc
under conditions that cxplicitly discriminatc against hcr very bcing. Thc CEDAW
committec urges Kcnya to "addrcss harmful cu]tural and traditional customs and
practices, such as ... polyganrv, more l,igorousl,v."!:17 Kenya must acknou,ledgc
thc harms posed by polygamy and eithcr-imposc a complctc ban or lcgislate to
protect women and clrilclren frorn the inevitable cconornic pitfalls o[ the practicc.

Despitc thc added vulnerabilitv to discrimination and incquality, r,,'omcn in p<.r-

lvgamous marriages cnjoy little to no legal protcction or rccoursc.'iJ8 No lau,mandatcs
lhc consent of cxisting wives to a husband taking another wifc.':lg Yet worlor in po-
lvgamous nrarriages, rr4ro tend to live in rural arcas and are poor, have littlc choice
but t<.r acquicsce. If thcv lcave, thcy lcave with nothing. According to a r,r,idowed po-
lvgamous \rroman: "Thc rn,ivcs in polyeamous rclationships facc so many problcms
but becausc thcy'r,c got no choicc, thcy, chclosc to rcmain in thc relationships."'r"
Ir-rcr.itabh', as Dr. Ogada Pcnirra Arrolo cxplains. "IRJcgardlcss of ]rorv good ar.r ad-
rninistrator a husband in a polvearnous holnc rna,v bc, thcrc rvill alrr,als bc a lavourcd

Intcn'icrr'rrjth mral Kcnvan \r'onran. in l\{crl, Kcnya (\.{ar. jo, zooS).

Intcn'icu'rvit.h i\,Iar.garct l\{uthoni llluriuki.'l-lS-l- clicnL, in Vfcru, Kcnl'a (Mar. 3r. .:ooti).

Ii.

Lt.

CIFII)A\\/, Corrluriittg Oonnuttl.r: Kut.tn. .iulm notc S1, l);rra. ?,.1; su n!.ro ltlitpvtn Pft)loc()1. .\tqrn n(rtc
r35. art.'.i ("l},cr.v u,ornan shall lravc thc riqlrt to dignitl inlrcrcnt in a lrunan lrcinq...").
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pcrson and a fav<.rured wife and a lavoured houseJrold and farrourcd childrcn."'+'
Womcn in polygamt-rus marriagcs are thus not onl)' dcnied thcir right to cqual-

ity, durrng a nrarriage and at its dissoluti<-n, they arc denied thc basic right to
entcr nrarriage 'with thc "full and lrce consent" of thc parties involved. This right
is enshrincd in CEDAW, ardclc 16 (r): "Statcs Partics shall .. . cnsure, on a llasis
of equalitvof nren andr^,omen: (a) The samc right to enterinto marriage; (b) The
same right to frcel,v c]roosc a spousc and to cntcr into rrtarriage only with thcir free
and [ull conscnt;" ICCPR, artic]c e3(f : "No marriagc shall be etrtcred into rr'ith-
out. thc free and lull consent of thc intcnding spouses;" and ICESCR, articlc ro (r):
"The States Parties to the prescnt (lovenant rccognize that . . . Marriagc must be
entercd int<l with the flree conscnt o[ the intcnding spouscs."

B. K ltt MtrsT'Rrt;uu'tE PoLr(;AMr'to Pno tE(:t'Co-l|7r,xs,uv'o Cnuon-tL't FaoIuI I'tt HARMS

If lcgal polygamy continucs, Kcnya's le.gislaturc must cnact Iaws to mitigatc thc
harnrs of polygarny by cnforcing an cquitablc al'rangerncnt for a]l u,ivcs involvcd. In
rcvicwirrg its orn,n stancc on cust()rnary marriagcs and polygamy, thc South African
Lar,r,(lornrnission statcd: "AIthough customary nralriagcs should bc rccognizcd or.r

thc basis o[thc constiturional right to culturc, it is ncccssary to distinguish arcas

whcrc lruman rights prcvail."'t' Kcnya must bc colrrnrittcd to adrrocating a vicw of
wollcn that transccnds stcrcotypical gcndcr rolcs and advocatcs lor cqual rights.

Thc rcgistration of all polyganrous unions is neccssary to protcct thc u,ifc's
or rr,ivcs'rights in marriagc and in matrim<lnial proPcrty'. Thc rcgistration pro-
ccss shou]d bc onc that allorvs for somc scrious cxarnination r>tr thc part of thc
C'hicf as to u,hcthcr thc lrusband nlccts sumcicnt rcquirerncnts, such as writ-
tcn conscnt o[ cach prior rt,ifc and thc futurc rr'i[c, and a p()pcrty distribution
agrccllrcnt rvhich outlir.rcs thc matrinronial propcrty intcrcst that cach cxist-
ing and prospcctivc wi[c can cxpcct to cnjoy during thc coursc oI thc marriasc
and upon its dissolution. lJporr satisfactory rcvicn, by thc Chict, thc conscnt
and ltr<lpcrty distributir)n agrccnrcnt n)ust bc scnt to a magistr-atc court in ordcr
to rcccivc.judicial approval. Thc partics will only bc callcd to court iI thcrc is
an issuc that thc court dccnrs incquitablc [o thc partics involvcd in thc rnattcl-.

Thc rvrittcn spousal conscnt rcquiremcnt is irnpcrativc to providins at lcast an

equitablc status in rnarria.gc betrr'cclr a wi[c and hcr husband. Durin.q country-r+,idc
crrnsultation rncctil'rss hcld in zooTl>y thc Kcnyan Larv Rcfonn Oornrnission and
I,foharnrncd Muigai Advocatcs, thc rnajority of Kcr.ryans intcn,icwcd fclt that thc
a husband should bc rcquircd to ol:tain thc conscnt o[thc first n,ilc bcforc takins
on a sccond wi[-c."aj Thc u'ritrcn spousal c()nscnt a.lso crlrlclatcs rvith protccting thc
dignity of all rvivcs as rrcs1-lcctcd pcrs()ns in thc uniorr, u,hosc prcscncc and propcrty
calur()t bc altcrnativcly icnorcd and rnisuscd lol thc bcncfit ol hcr husband.

241- -lclcplronc Inrcrvrcru rvrth [)r. O$.rd,r ]'cnrrra,\nrolo. l'rolcssor. Llnivcrsrtl'of Nartrrhr (]cb. 16,

'.rooli).

2lr- Soutlr-\frrrarrLar.'Cornrnrr.roo,Hora,,trtrainn,,jth,Canntt,r, Ittunrdlltlni4tt,,,utlaiu, Issucl'aPcr
'1, (()urtonratr \larrraqc',t 3r 

()ct,,bcr r996

t4.j Kcrry'.r L.ru, I{cfornr (iorrrnr.srnn &' \lolr.inrrrrtd \{trrq.tr -.\clvor.rtcs- I.hr J'tltttdtnSs ol llt }tto,,it,cnl
l'tl,ltt Cnt'tltnt,tr )'latittlt utr /LL lla'itu tttl .4rtu!-ttit ,,i th, f'lart tn:t l),1! tqq; '17,t .llu,, 'td llhtuut l'ttl'tr/_l
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VI. A UNleonu Dtvoncn Lc,u'WILL CrrR-n Bt.c,sEnJuuctel DtscnnrloN Tner
Hes Lnrr Worrnx BEnnr-r or Trmrn Ffolrn exn Possr,ssloNs AT Drvoncr:

When Nzilani divorced hcr husband, thc land rr,hich bclongcd to him and that
she was usine for subsistence larrnins was immcdiatcly sold by hinr. Shc now ]ivcs
as a sinslc parcnt, back in hcr placc of birth and using her fathcr's land. Hel brc.rth-

crs cvcntually grabbcd thc portiorr oI land she rvas usine, claiming t]reir wives
nccdcd morc lancl to cultivatc. Nzilani fcels bittcr about her cx-husband who docs
not take any rcsponsibility l^or their children's sun ival. Shc is vcry poor and shc

and her childrcn livc lrom hand to mout]r and thcy do not.qo to school.'+r

While n.rarried wornen nray be ablc to count on thcir husband for a plot ol
land to cultivate and a roof over their hcads, once divorccd, thosc assurances
arc crased, ]eavins \^romen with littlc but thc clothes on their backs. A wonran
whose marriase is soverncd by custon-rary lau' reccivcs no share cll farnily prop-
crty, regardlcss o[her contribution to its purchasc or dcvelopmcnt. Shc is entitled
only to her "personal cf[ects and gifts given to her during thc ntarriagc.""+: Sotne
cornrnunities do not allow a wornall to take anything u,ith hcr, including her per-
sonal belongings.'+r Even u,hen spouses rcsort to the courts, under the currcnt
systcm p;ovcrned by the r88z Marricd \A/omcn's Propertv Act, womcn lose their
hornes, leavc wit]r vcry little, and nrust take care o[their children, oftcn nithout
any contribuLion lrotn thc [at]rer."a; The dispossession of r.r,omen at divorce un-
dennines wolnen's rights to cquality upon thc disso]ution of rnarriage, to atr ad-

equate standard of living, housing, and trrost fundarnentally, tc., thcir dignity'.'rs
F-or Kenya to cornply rvith ir constitutional, regional, and international oblip;a-

tions, it nccds to enact a clcar lar,r, on thc division ol- matrintonial property and
strcamline that law so that rclated proceedines rlay be joincd and rcnredics are
lt'ithin the rcach olcvcry Kcnyan. While the Kenyan (bnstitution gualantees thc
rieht to own property regardlcss ol^sex,'rl undcr currort casc larv on dirrision of
asscts at divorce, rr,ivcs lack lcsal claims to property if their names do rrot appcar
on thc t;tlc to the nratrimonial homc or ]and.':o .Flvcn u4ren u,il,cs contribute to or
pay in full for the rnatrimonial land or homc, social stcreotypcs and cultural prcs-
surc prevcntcd thenr lrclrl jointly registcrinc that propcrt,v, rcndering t]tctn vultter-

r41. Scr Nzioki, su.hro notc e4.

r45. JanctKabcbcri-h4acharia,Frnnils'Itunul(]tndu)nKug,n.lr,Int'l li.cv()omp.Pub. I)ol'yr93.zo4
(r.9qr).

t$. Id. ("ln thc Luhvia and Kisii comnrunitics dirorcccl \{/onlcn nra}'takc nothing rvith thcrn. IIou-
cver, undcl l)iuo curLomarl'l;ru, a divorccd u,otu;ut is cntitlcd to ;rn ctlu;t) sharc of the prrrpcltv
acquirccl during thc nrarliagc").

e1i. Srr \ziokr. sulra noLc ,)4.

t4E. Su n,ffu notcs r66-:7'.r and ;tccornpanving tcxt.

,:19. (ioxs't't't't"rtor. \ 75(r) ircr.:<l- roor) (r99fi) (Kcn1';rr.

e5o. IIR\\', I)ol;ru l. S't,trrr.rtitrs,.i///iz notc 6. at r.
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able to loss o[ thcir holnes at divorce.'i' This insecurity is pcrperuatcd by court
decisit>ns that havc rcstricted tlrc scopc of cont.ributiol.r to financial col.rtribution
that can be substantiatcd by rcccipts.'i' Ily providing a cornprc)rcnsive divorce law
which provides clcar guidelincs for thc division o[ rnatrimonial property,, and by
applying it in a strcamlincd manncr in all rclated matrir.nonial causcs Kcnya would
allay thc conccrns of wcrnrcn and human rights bodies alike.

A. G,tt,s tN Dn.oRCE L,u,ys.11'D l4/tor Jtntct,t. DtscRl'rtorl Lur,t:, trllounu u,l'tH Nutttbc A'1.

Dtt,ont'e, I/tot-t'tr*'c'tirEtR Rrcyt.\'to EQlrALn1, Hottstl'r;, t^'n t.x'Anrqlutr, S't:uro.tno or
Ltn.x'c

In thc abscncc of clcar lcgislation on division of propcrty at scparation or di-
vorcc, Kcnyan \.vomcn rarcly takc away any sharc, much lcss, thcir cqual slrare o[
rnatrimonial propcrty. Morc oftcn, thcy arc violcntly chascd au,ay and alc only
ablc to takc with thcm thc clothcs on thcir backs. Thc tradition o[rcgistcring prop-
crty, including nratrirnonial propcrty in thc solc namc of thc husband bccomcs a

scrious obstaclc whcn womcn scck to stakc a claim in matrimonial propcrty. Casc-
law govcrns thc distribution o[propcrty at divorcc and rvomcn oftcn facc biascd
judgcs who rclusc to rccognizc rvivcs' irnmcnsc indircct contribution to thc rnarital
houschold, including tlrcir ncarlv solc pcrforrrancc o[ dorncstic chorcs, subsis-
tencc agriculturc, and childrcaring.':3 Drivcn from thcir rnatrimonia] horncs with
n() c()rnpcnsation, divorccd and scparatcd \{,olncn ]osc t}rcir lrousing and suffcr a

scvcrc drop in thc standards of living for thcmsclvcs and thcir childrcn, lrrr whom
they rctain prirnary carctaking rcsponsibilitics.

(r) Womcn lVlust Oftcrr Leavc Thcir N{arriagcs With Nothing But Thc C'lothcs
On Thcir tsacks

Many rvonror alc chascd away from the honrc upon divorcc and cannot takc
anythin.q rvitlr thcm or do not want to takc anythine lor lcar of rcprisal. Whcn
asked if worncn tcndcd to eo back to gct prcpcrtv, Charity N{irhcsa, a rctircd
schooltcachcr in N4cru, said, "[[you.qo back, it is a bcatins. [t is bcttcr to so
rr'ithout beating. Thc rvoman is sent hon-rc r",ithout anythin.q. Sonretimcs thc
husband burns thc wornan's thinss bccausc hc is mad and docs not uranr to
sce thcm anymors"'s'r ()f thc divorcccs intcrvicwcd, rnost had lclt thc rnatrimo-
nial hornc with Iittlc to rrothing, rcrrdcrilrg thcm csscntiallv homclcss or dcpcn-
dent on thc charity of a re]ativc.'i, Joycc Warrgui - a nrothcr of two rvho r.t,as

chasccl frorn her homc by hcr 
,Irusbancl 

whcn shc was unablc [o conccivc nrolc
childrcn - ]rad to lcavc cvcrythins.":r ltarin.q that hcr in-larvs or husband mi.ght

251 Ir"ttnxr.ft()rrt (-lrxr|xrotRt,rt 
^RClroNWrlrttr,-ltr[[rrr 

\\r)Torra)tD.Wrlvtr'sl)*olr-x'rt'
\\r) I\III l.r.rr1\( r l{tr;rt-rs tr -rtrt (}rx.rt rr or IIIV/AIl)S r\ SLrri-S^rr\xrr Arrircr rti (roo4).

Ser'Echaria v llchar ra. Cn'il Al>pcal 7.,of ,.roor, (,-roo7; cKLIt a(1.,{, K.) (Kcrrya)

.9c..q. lichalra v. Ech.Lna. Crvil ,\ppcal 7., o[ ..roor. [:oo7l cKLIi.

]ntcn'icrr'rr:th Charrtr'l\{rthcua. l{curccl Sthoollcarhcr, rn l\'lcru Kcnva (l\'[ar 1o. roo8)

I\\/lIIi(lA l-[l),{'Kcrrt'.r, }-art-[inchn,],rrr \Vorncn's lrroPcrlr'. L,rncl, arr<l Inhcrrtanrc l{rqhts rn

Kcrrr'.r (\I.rr-{pr rooS,'lon filr rrrth arrrhor)

Intcn'icrn'u rthJr>r,.c \\',rn{ur. I)rr'orrccl \4,irt,rn. rn \.rnr-ukr, Kcnl'e i\,f .rr. 3o. rooli;.

252

'J.)

_J+

25.r

e5ti.

86 [\'ol.4o



I4,O M EN S U.I\|. D A ND P R O P E R.TT R I G H TS I N KL|\M4

harm her if she stayed in the honrc t-rr tricd to reclairn hcr possessions, she

said, "I did not \.{.,ant to go with anything bccause I '*,antcd to arroid conflict."

Jane Wanjiru Magenda's tnatrimonial homc was sold, ar.rd altcr fiftecn years
of marriage and caring for five childrcn, s]rc got nothing. Currently staying rvith
hcr elderly parents and struggling to care lor hcr children rn4-rilc working as a
houschelp, she recalls that "even thc house he Jrad in the village, he sold it and
disappearcd. I got nothing lrorn thc sale; that \^/as our matrinronial hotne."',;;

After bcing chased away bv hcr husband, N{argarct Domiciano lrom Meru be-
carne a squatter, living on a plot of land fronr which she can be evicted at any mo-
ment. Shc was the first rvife of a polygamous man rn4ro squandered their propertv
which included a shop they built togcther and a 3 acre land plot, to acquire ad'
ditional rvives and to drink. She was chased away aftcr 2r years of marriage, and
harring carcd for 4 of hcr childrrcn and 5 from her husband's other wives:

IIc uscd [o comc homc vcry latc, r'crv drunk. IIc rnould throw mc out, I'd spcnd
the ni.ght outsicle. I was throrr,n out rvith all my childrcn. IIc broueht childrcn
frorr arrothcr rnarria.gc, fivc to bc Lal<crr carc of by rnc. . . . IIc had a lot of wirrcs.

. . . I was thc first wifc. IIc ncvcr told mc, no conscnt. [just] brought t]rc rvivcs

from out.side. lIIe rrscd t.he property rve acquirccl to.*cthcr to get othcr lt,ivesl, he

dcstroycd crur [lrings.

Askcd rvhat shc u,as ablc to takc with hcr aftcr thc divorcc, shc rcplicd "I u'as

givcn my pcrsonal cffbcts."':,8
Whilc manv custor.ns statc that childrcn bclong tr: thc fathcr's fan-rily, it'omcn

arc almost always thc oncs to assunlc rcsponsibility for thcm aftcr a div<lrcc.
In additi<ln to bcing rcndcrcd hot.nclcss, !{,'on'lcn <lftcn havc to providc h:lr thc
livclihood o[ thcir childrcn abscnt any contribution frurm thc fathcr. Aftcr bc-
ing kickcd out of thc n'ratrimonial homc, Joycc Wangui, who now livcs with hcr
sistcr, nas lcft to strugglc to providc [r>r hcr childrcn. "IIc docs not assist with
thc childrcn and I havc strugglcd to scc my son through Standard 4 and my
girl is in F()rm r."'ig Back in hcr parcnts'hr>Inc,Janc Wanjiru N{agcnda was not
only dcprivcd o[ any o[ thc n.ratrimonial propcrty rvhich shc hclpcd acquirc and
improvc, but also rcccivcs no hclp from thc [athcr oIthc childrcn as shc labours
t() scc to thcir cducati()n.'6" Whcn asl<cd what shc w<luld havc wantcd aftcr hcr di-
v()rcc, I\,Iargarct f)<lmician<; cxprcsscd a comm<lnly-hcard scntimcnt by divorccd
w()mcn, many of whom arc rcsigncd to thc fact that thcy havc lost anv acccss t()

matrimonial prrrpcrty', bv ansu,cring "[t]hc moncy f<rr cducating thc childrcn. For
him to pav thc fccs for my daughtcr, nothing clsc."'r'

(z) Disposscssing f)ir,orccd \A/omcn of Thcir N,{atrimonial Propcrty Violatcs
Thcir Rights to Flqualit),, IIousing, an Adcquatc Standard o[ Living, and Dignity

') l'

25li.

2i9.

,-:6o.

e{ir.

Intcrlicrr'rrith Janc Wan jirt ll{aqcnda, I)ivc,rccd \{IonraIr. in Nant'uki. Kcnl'a (Mar. 3o. ':oo8)

Intcn'icrn,r.,rtlr l\4argarct I)omiciano, I)ivorccd Scluattcr, in l\4cru, Kcnva (I\'[ar. 1r, eooli).

Intcrlicrt'u-ithJovcc Uranq'ui. I)ir'orccd \.\irnratt. in N:Lnyuki. Kcrry'.r (Mar.3o. '.looS).

Inl.crlicu'r*ith.f ;rnc Wan jirrr Nf ascnda. I)ivorcctl \tlonrarr. in N;rrrr,rrki. I(cn1':r (Mar-'ir,l. ,.zootl)

Irrrcn'icrr r,ith \'larqarcr l)r>micj;rno. I)ivorccc Scluattcr. in \{cm, Kcn1,.r (\t'1v.:ir, -:ooli).
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Women's rights tt-r cquality at thc dissolution o[ marriage, h<-rusing, an ad-
cquate standard o[ living, and dignity arc violatcd when laws or drcir ab-
sctrcc result in rvomen receiving littlc if any propcrty at divorcc, often ren-
dcring thcm homcless and ultimately forcing them to relocate to "slums" or
cngage in survival or tran\actional sex to support thcmsc]r,cs and thcir children.

International hunrarr rights law lnandates that men and woman shall havc "the
same rights and responsibilities during nrarriagc and at its dissolution," including
"in rcspcct of the owncrship, acquisition, management, administratir-rn, enjoyrnent
and disposition of propcrty.)'2tu The CEDAW comrnittcc undcrscores that "any Iaw
or custorn thar grants me n a right to a grcater share of propertv at the end o[ a mar-
riage . . . is discriminatory . . . ."'tii The IJuman Rights Cqmmittee, which oycrsecs
thc implcmentation of tlre ICCIPR, noted that "to fulfill their obligations . . . State
parties rnust ensure that the rnatrimonial rcginre contains equal right. for both
spouses with regard to . . . o\4,nership and administratir>n o[property," and that "[s]
tatc partics must als<-r cnsure cquality in regard to tl'rc dissolution of nrarriagc."'6r

'Women's rights to housing al.rd an adequatc standard of living arc undcrn.rincd
at divorcc, whcn they lose acccss to t]rcir honres and hard-earned propel'ty, often
rn,ith nowhcre ro [Io for shc]ter. According to ]llijah Odhiambo of IJakijami trust,
which works in the human scttlemcnts around Nairclbi, rn'ornen-hcaded h<lusc-
h<-rlds makc up the bulk o[ thc slum dwcllcr population:

In rrost arcas u,c'rc working, in tcrms <-rf pcrccntagcs, you find that a biggcr pcr-
ccnta(qc o[hca<]s of houscholcls arc w()rrcn, so rvc havc that in rnind nou' it's a rcal
issuc orr tlrc .qrourrd - rrrost of thcrn arc \{,onlcn-}rcaclcd lrousc}rolds rr,c }ravc rrt, ol-
ficial fig'urcs but lool<in.q at horv population is distributcd, n)cn arc lcw comparcd
l() wonlcn.

I Ic cxplaincd that wonrcn "r f thcy divorcc and don't havc a stablc sourcc oIinconrc
and don't havc a Placc to a'o back to inrnrcdiatcly thcy stay hcrc [in thc slum] and scc
il^ thc,v can start li[c asain."'1': As cxplaincd by thc U.N. Spccial Rapporrcur on Ad-
cquatc Ilousing, thc right to adcquatc housing is "thc risht of cvcry wornan, man,
youth and child to sain and sustain a sccurc honrc and cornrnunity in q,hich to livc
in p"u." and digniiy."'"" Thc UN Rapportcur'furthcr strcsscd thai "discriminarory
cultural and social nonns in lanrily or pcrs<lnal lau,s - includinscivil lau, . . . . havc bccn
idcntificd as sisrrificant dctcrnrinants oln,onrcn's rieht to adcquatc housins, land and
inhcritancc. . . ."'r; Thc ri.qht to housins is cxplicitly protcctcd by thc ICESCR, arti-

r6r,

26'1.

264.

r6j

Srr OE,l)A\A', \ilf r0 noLc I rq. arr\ r61r)(c,t. r61r)(h): IC('PR, \ultn noLc r rg, arr. zq(4).

Ser Cl"'.1)A\\/, (inc)fll Ruiltltu.ttdatnn.\it 21, \illra notc r6:, p.rra .t[i.

I1I{C, GutaaI OtuncttI Ii. t,9, tt7ta n()tc 1r.2, at par.Ls .-r;, 16.
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clc rr and thc N{aput<-r Protocol to tl-re Alrican C]rartcr, yet to bc ratified by Kenya.'6s
The right to human dignit,v and to bc lrec lroll dcsradins treatrrort suffcrs

rn,hcn thc lau, isnores \r,omen's contribution to a marriagc during rvhich thcy toilcd
to improvc thc hon.rc, performcd dorncstic chclrcs,'*,orkcd in the ficld, and raised
the childrcn. Articlc 74(r) of thc C-onstitution asse rts thc right to dignity by prohib-
iting anv "dcgrading- punishnrort or . . . trcatrnent." Articlc 7 of the I(l(lPR echoes
the languagc oIArticlc 74(r) ol- thc Constitution on fr-eedorn frorrr "dcgrading trcat-
mcnt or purrishr.r'rent.""eg Whilc both do not explicitly mentior.r dignity, the Human
Rights (jornmittcc, which ovcrsces thc irnplorrcntation of tJre ICCPR, held that
"f tlhe airrr of the provisions o[ article 7 . . . is to protcct both the dignity and the
physical and mental integrity oI the individual."';" Alticlc 5 ol t]'re A[rican C]rarte r
cxplains that "[ejvcry individual s]rall have thc right to thc rcspect of the dignitv
inJ.rcrent in a Jruman being . . . ." The prcalnble tr> tlrc Oonvcntion Against Tirrture
provides that "thc cqual and inalienablc rights olall membcrs of thc human [am-
ily . . . dcrirrc from thc inhcrcnt dignity o[ the }run.ran person . . . ."',-' (]IiDAW has

also or-rphasized thc importancc of the basic right to dignitv: "[A]ll human bcings
arc born frcc and cqual in dignity and rights . . . ."'7'W<-rmcn's dignitv is at stakc
rn,l.rcn the law fails to protect w()men fronr pcrsistctrt, discriminatory/ practiccs that
cntrcnch thcir cconclmic and social discntpowcrmcnt.

B. Nt u,, Ct-rln Ltu,s ox Er4ut Dtrrt.vo.t or Ms'rRI^,1o.\lAt. Pnoprn'tT .t t'Dtront.:t:. Anr. CnrrtritL

Thc Kcnyan Govcrnmcnt Iras ackrrort,lcdged that "thc larv on lnatrimonial prop-
crty currcntly in opcration in Kcnya is cxtrenrcly antiquatcd as it is rgth Cortury
British Iarv rcsulting in scvcral lacunac in this arca," but has yct to pass a ncw larv
that would account for thc rights of w()nrcn.'7:i Fbllowing its rcvicrr, of Kcnva, thc
O!,DAW (-lommittcc cxprcsscd its conccrn ovcr "discrinrinatory provisir:r'rs that
pcrsist in laws sovcrning marriasc and fanrily rclations," and urged thc.qovcrnmcnt
"to cornplctc its larv rc[onn in thc arca oIrnarriasc and fanrily rclations ilr ordcr to
brirrs its Icgislativc frarncrvr:rk ir.rto colr.rpliancc rvith . . . thc (lonvcntion - . . ."'i1

Bccausc nr> lar,,, in Kcnya cxplicitly addrcsscs division o[ propcrty at divt>rcc,

r6li. ICESCIR,su?raDoLcnq,art.rr(r)("'l'hcStatcsParticstothcprcscntC)ovcnantrccc,snizcthcright
of cvclyonc ro an adcrlrrat.c stanclard olliving lor hinrsclf and his lamily. includinrr... housing");
)\{aput<.r Protocol. :ilfn notc 135. :rrt. r6 ("\Atrnrcn shali havc thc right tct crlual acccss to housins
and r() acccptalllc iivinrr conditions in a hcaltlrv cnvironmcnt. Tir cnsurc this rirtht . . . .").

,69. ICCPR. :ilfim notc rrq, art. 7 ("No onc shall bc suh.jcctcd t() r.orturc or tcl crucl. inhuman or tlc-
gradinrr trcatmcnt or Jlunishrrctt t-").

2lo. Ilunran [{iq-hLs (]ommittcc. ()tnnnl Connunl .\'0. x, llrplnrc: qrntrol ronnntl 7 ranrttritq prohiltitton nf
llrtiltl' and nitil ttr/tliltatl or !ai:htrunl (Art. i) t,+4't' Scss., rg.9.:), l\ara. 2. U.N. Doc. IIRITz(;F-.Nrur/

Rcr'.6 at 15r (roo1). ra'nilt!,le nt lrttp://u,rvrvl.olrchr.ors/cnqlish/ltoclic',4trc/tonrmcnts.htm.

2t'r. Clonvcntionagainstlirrturcand()thcr(lrrrcl.Inhurnanorl)cgracling-licatnrcntorPunis]rttrcrtl.
(i.,\. rcs. l,l/1(;.39 U.N. (;.\()R.Supir. (No. jr) at r97. U.N. Doc. t\/.i9/5t (tqE4).tntmd nra.firu

Junc ,r6, tt187, nrrtrlti to 14 Airrrz, Fch. 1r! r9q7, at'ailaltl,'nt http:,//u'u,u,r.rthchr.org/cnrrlish/1ltn/cztt.
lrtnr | [:crcinaftcr' ( ]A'l' l.

'2 t'). Cl-DA\{'. ntlri notc tt<y. at I'rcatnhlc.

i7li. .Sa' /.i rt, \ Rt.lot I tl tl,, CEI)rlll/ Orrntiillu. ritftrt n()ic 7. Ir.Irr. Ii'1.

21.1. (lF,I)A\{I (iotnnrittcc, Crulritttg O'ntn.oil.r: lirtt.tt..rtlnt notc li1, at naras 41 ..14.
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Kenva must craft spccific laws Lo guide judges in nraking those dctcrminations,
climinatirrg dccisions that disadva,rtagc u/omen and often rcnder therl hon-relcss

arrd pennilcss.

Thc larv rnust:

l) providc clcar prcsurnpdon o[ equal division o[ matrinronial propcrty at di-
vorcc, rc.qardlcss o[any contributior.r calculation, i.c., granting cach spousc half o[
thc propcrty or of procceds from its sale; and

z) combinc all divorce-r'elated procccdings for all marriagcs into thc same lowcr-
lcvcl court, cnsuring equality under thc law, and rcducing duplicatir/c collcul'rcnt
proceedings and thcir related lcgal expcnscs.

(r) Prcsumptron ()f Equality ()l Spouscs At l)ivorce Must Guidc Law ()n
Division ()f N{atrimonial I'roperty

By legislating <ln division o[ rnatrimonial propcrt],, Kenya rvill cnsurc worrcn
and childrcn are not harmed at thc brcakdown o[ a marriagc. The larvs on divorcc
and rnatrimonial propcrty must fcature an equal division o[ propcrtl,, regardlcss o[
wJrcther contribution to the propcrty or the rnarriagc was dircct or financial.

Ncarly cvcry larnrycr and judgc - flrorn all Icvcls of Kcnyan courts - intcrvicwcd
frrl this rcport, cxplcsscd thcir frustration concclrring thc Iack of lcgislation on
division of propcrty atdivorcc and thc harm to womcn from a zooTOourtotAp-
pcal dccision, Echaria, which rcjcctcd an cqual division of tnatrimonial propcrty,
rcgardlcss ol corr tribu tion.';5 Thc Honou rablc Lady Jus ticc Joycc Aluoch r,r'as ada-
mant in pointing out that "r,cry fcrv African worncn ... will makc financial contri-
butions, \,cry fcw. \{c should always bc talking about thc w()rnalr in thc rural arca;
rvhcrc rvould shc gct thc rnoncy to contributc to tlrc propcrty? Hcr tnoncy gocs
to fccd the childrcn. That is hcr contribution."';6 Thc mcaning of contribution
as llr()ncrary is incorrsistcnt rvitlr intcrnational lcgal instrurncnts. Paul Ndungu, a

prornincnt Kcrryan larnycr wlro chaircd thc National Oonrmission <ln Illcgal and
Irrcgular Allr>cation of Public Land, sharcs LadyJusticc Aluoch's scr.rtimcnts. "ln
rny vicrv it is vcry difficult to start analyz-ingr,r,ho colrtributcd rnorc and u,lro didn't.
Onc party may not ha',,c produccd a shilling, but thc fact that that party was thcrc
with you and supportcd you all alons and supyrortcd your dccisions, that is rvorth
a lair amount."";; \4illic Odhianrbo Malrona, a nrcnrbcr o[ Par]iamcnt, cchocd thc
c()mmcnts o[.f usticc Aluoch and Ndungu: "A lot of our \^romcn don't rn'ork. Thcy
arc not in ltrrmal crnploy,nrcnt, s() rt,c should takc into acc()ur1t ()thcr non-rnonctary
conrributiolrs tl.rat thc rvomcn brine into rnarriagc: taking carc of thc housclrold,
bcaring childrcn. T]rat should l>c considcrcd as non-rn()nctan/ contribution.''';s

liqual division of lnatrirnonial propcr-tv confrlrlns to Kcnya's cnrcrqintr lcgal and

275. IWTIR(l A FID-{'Kcny;r, Fact-finrLnq on \4'orncn's Proprcrlr'. Lan<1, an<l Inhcrrtancc I{rshtr rn

Kcn;'a (\l.rr.-Apr- .rooS) lon filc rr rth ruthor )

Int('r1'rcw rvrrh Tlrc TIr>rrorahlc l-:r11,.Jusurc-[ovcr'.\lrrorh. (]<turt o['App<al. rn Nattoi-rt. Krny'r
(,\pr 4, ,-roo8).

Irttcrvirrr'rrrth I),rul \rlunqtr, {.tlotncr,. tn \,ttt<,1,t, Kcnur ({pr .;.,:ooSt

lrr[cn-lcu,rr'rLlr \'lrllrc ()cl]rr,rnrlro \l.llroma. \{crrrlrcr r,f l)arlranrcnt, rrr N;trrol,r- hcnr,;r (A}rl r.
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policv position. Prior to thc problenratic Ilcharia dccision, Kctryan court dccisions
have held that yrropert;,acquired during marriagc rvas orvncd cqually by the spous-
es and that don.rcstic duties amount t<l cr.rntribution to tl'rc matrintonial propertl'.";u
The sovcrnrncnt o[ Kcnva boaste d to thc (]EDAW committcc in its rcport that pre-
dates thc Echaria decision, that "All propcrtl, acquirrcd durins thc marriagc period
is considcrcd rnatrimonial property and thcrcfclrc cach spousc has an equal share
in thc samc.":8o Jl'r. govcrnment citcd a roo5 IIigh Court dccision, in lvhich "Lady

Justice Mary Angarva, dcclared that: 'A marriagc is an institution o[ trust. T]re r,r,ile

docs nclt go about dai11, to rccord rvhat shc has done to contributc to thc marriagc.""s'
Thc cqual division olproperty and thc inclusion of indirect corrrribution arc both

firmly cstablishcd in international l.runran rights treaties, including thosc ratified by,

Kenya. Iiqual rights for lncn and womcn "during marriagc and at its dissolution"
are ancl.rorcd in kcy human rights trcatics, including in articlc zj(4) of IC(IPR and
articlc r6(r)(h) otCED.{\4/. Thc Hunran Rights (-iommittcc, rvhich ovcrsces the im-
plen'rcr.rtation of the ICCPR, noted rhat "to fulfill their obligations . . . States parties
must cnsurc that thc matrimonial rcgimc contains equal rights and obligations f<rr

both spouscs r,vith rcgard to . . . owncrship and administration oIpropcrty," and that
"[s]tatc partics musI also cnsure equality in regard t<l che dissolutiotr o[ marriage . .

. ."r8r f p its Gcncral Rccomn.rendation er on Fiquality in Marriagc and l'amily Rela-
tions, thc (ILDAW conrmittee emphasizc that "any law or custtlm that grants men a

right to a grcatcr share of propertv at thc cnd of a marriagc . . . is discriminatt)11'."r8"
In addition, countries in Alrica and across the rvorld, ranging from S<;uth

Afi-ica, Ethiopia, Canada, Scotland, to thc United Statcs,'8r mandatc equal
division of asscts at divorce ()r scparation, cither by larn' or by having a de-

fault matrilnonia] property rcgimc of in-community oI property, under r.vhic]r

spouscs hold equal share to, at a minitnurll, propert,v acquircd during the mar-

279.
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r8r.

r 8r.
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Iitg'n't p,1,or, to tlrc CEDAII/ Conrtittt'c, srtln a n()t.c 7, at para r8.3.

Ii. at p^ra. tj1

,I/ at para rS,i.

IIRC, Gctu'ral Contnoi -Yo. .c8, sulra n()lc I22, at ltaras. 15, ,:6.

Szr Cl-,I),{\{r, (inoal Rcconncndolion.i\'0. 2t,.nq)ra notc r62, at I-

'lhc Unif<rrm Marital Propcrtl'Act. a modcl lar., proposcd b1, US lamil,v la\{, cxpcr[s and adoptcd
by thc National (lonlcrcncc o[(]ornnrissioncrs oI Urriltrrnr Statc Lau,s, ]ikcrvisc aints to "crcatc

a pr'()pertv systcm that rn,ould honclr tlrc contrihutions madc bv Iroth marria{c piul-Irers t() the

l)ropcrry accluirccl clurinq thcir marriaqc." UniI l\'[arital Prop. Act Prclatotv Notc, gA LI.l,.A.

97 (r,18;), rr:prirrtcd in crILnts.LRn,.6or,6-q(r.98 lcitr:dinKathy T. (lrahanr,'l1r'[,hrifornMttrital

Pn4rr4'.y'1, tr Sohrtiot l;or CrtrLnon Laat hrlu:rtr St.itmt.s? a8 S.D. L. RE\f a55 (eooj).'l-hc Act proviclcs
that "all [)r()pcrtv of spou"cs is marital l)r()pcrtiv c\ccpt that rn,hich is classificd othcnuisc by this
Act." Id. scc. 4(a,\. ;\r lcast cight U.S. sLatcs, includinq:\rizona. (lalilornia, ldah<t. L,ouisiana.

Ncvacla. Ncu, l,fcric<,. Tcxas and \l,Iashirrgton fol]ou,,r conrrrturtitv I]ll]l)crtv nruital Prolrcrtt,
lurr, - :r srraight -1o/5o division of Prrrpcrt-r'. \\Ihcrcas othcr statcs balancc a clivision bascd on

inrlirr'<:r ;trrrl <lircct trontlibution- Scr: t:.q...\laskan c()un\ I)ur\lr;lnt r(, il\ \tJllrt( on malitrl artd
rlonrc.ri< rc1:rri,rrrr,ftrllou'aprciunrl)li()nf.rrrrrin.gcqual dir.'isiorrof propctlr'("]nthc;tbscn<cof
finclings t() \\,arr:)r)r. rn uncqual clivi.ion. .rn crlr.rll clivision of thc marital c\tdtc i\ prcsunrptivclv
tlrc rrrrrrt ctlurtalrlc. llib: t,.1ltir.i.8r{i l'.'-:tl rzr1 1,\laska rrlr;r). .\n crJual division oI rlrat ital l)rol)crt\]
is lrrc.rrnrlrrivclv ju.L. lizrr-i i. lit.rn. qi8 lt.rcl 9'; (.\1.r.k;r I9q9').") ,\l;r. St,rt. rcc. :.,.t4.rt'o irooS)
(:rnnota Lions).
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riage."8t South Alrica's Matrirr'ronial Propcrty Act of r9tl4 and thc Recognition
of Oustomary Nlarriages Act, both recognize that thc default propcr-tv rcgimcs
[r-rr all marriag;cs is "in community ol property and of profit ancl loss," rvhich
allocatcs spouses an equal sharc o[ thc joint estate."85 Ethiopia's r-evised Fam-
ily Oodc statcs that "common propcrty shall be dividcd cqually betrveen the
spouses" and the "legal presumption" is tJrat "all propelty shall bc deemed to be
common property ever-r if registcrcd in thc narne of onc clf thc spouscs . . . ."u87

Moreovel, a bright-line rule for 5o-5o division would climinatc rcliancc ofjudg-
es on scxist notions from sccpir.rg into judgments about propert,v owncrship and
contribution. This also addrrcsscs thc currcnt judicial inefficiorcy of having to en-
gagc ilr facts-hca'"y determinations for cach divorce of r+'ho contributed horv rnuch
to the rnatrimonial propcrty, including the vcry home in u,hich thc spouses lived
and raiscd their children. As explained by onc male farmer ncar Nayuki: "Even i[
I u,as paying monev for the land, she was paying flor my shoes . . . . Evcn iI I rvas

paying for thc land, she rr,as paying for tJrc food I was eat.inS;."'xR 6 laqr requirir-rg
a 5o-5o share u,ould increase judicial cfficicncv and would fairly accour-rt for each
party's contribution. Nf oreovcr, intcrvicwces perceived such a dirrision of property
as a way to discourage high r-atcs of divorcc and marriagc to multiplc wivcs. One
chicfintcrvicn,cd in thc Meru arca was concerned that thc rnajority o[divorces in
his arca rr'erc filcd by men, leaving womcn rvith little choicc. A rural malc farmer in
ncarby Nanyuki advocated for thc fairncss of equal division of propcrty bv relating
his own cxperiencc:

Somc timc l:ack, rny orn,n dacl was about Lo scparatc from rnv manla. If my mom
ha<l scparatcd from mv dad and shc u,zrr scnt back [r> hcr own pcoplc ancl shc wcnt
Lrack u,ith nothirr.g, it wr-,uld rrot bc lair. AIso. by ]ravirrs a law tlrat strpulatcs t]rat
thc propcrty should bc sharcd cquall1,, this onc rvill discouracc thc tcndcncy of
nrcn thinkine thar rhcy c<rn s() aborrt n-rarrying and divorcins.'8'r

TI'rc prcsunrption olcqual sharcs of propcrty also providcs a lrcans to combat
thc dccp-rootcd notions oIa wilc as prol)crty olthc husband, and t[rcrclrrrc un-
ablc to hold pr<lpcrty hcrscl[. Kcnvan lau'ycrs havc notcd that cvcn whcn a wolnan
r.r,orks thc land, thc lnoncy frorn thc han,cst- bclongs to thc husbarrd prinrarily duc
to cultural n()tions o[ thc u,ifc as subnrissivc and lackin.q owncrshiP intcrcst in
propcrty."e" Law Profcssor Githu l\{uigai strcsscd that culturc is rhc g-rcatcst im-

ltcdimcnt to u,omcn's ri.ghts bccausc, dcsl-litc cxistin.q statutcs,.judgcs mi.qht rulc

285 Sricr4.,N{arrtal ProPcrtl,Actt>fNcu,Btutrstr,ick,R.S.N.B.,ch l\tlr-r(rq[io),UgandaLau,Rcfrrrm
()onrrnission, A Study rcport on thc I{clornr rrf thc Law of L)onrcstrc Rclatrons .ror (eooo); Lcaal
As\rstan(c (lcntrc, I)roposals fcrr l)rvorcc Larv Rclornr rn Nanribra (zooo)

Sorrtlr Afnc.tn \'{atrintonrel I)ropcltr, .\ct. itJ{i ol l9[i4,\ : :r to; '[-hc l{ccognrtrorr of Ourtonra,-r,
llalrraqcsAct. (No rrotlf rr;gll)t 7

llcr rsccl I:amrlv Ct>clc, art go, (ij (::ooo). i[-rh )

Jntcrvicr,' rrrth Joshrra Krrrrnva. rn \{crrr, Kcnv.r (\{.rr. 'io. ,.zoclS)

Irucrvrcr^'rr rlh Ts'at Nndumr,r. lr N,lnvrrkr, Kcnr'.r ii\larrh 1.1. .-too,S).

Ilrrcrvrcrt'rr'rth \-rrtorr,i ()clranda. Kcrrr'.rn Lau'1'cr and L.rr^':Lnd.\dvoc,Lc\'{ol \\irnrcn rn,\fr rra
F'cllou. (icorqctorr'n fTnrvcrsrtl', rrr \{Iarhrn.gt,rn.l)(1, USA iFclr ,1r.,:ooti;
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WOMI,NS U.NDAND PROPER'tY'RTGH'IS IN KTN1V

according to culturc r.t,hich traditionally vicrt,s wolncn as infcrior to mo.r.'g' Tliis
concern was cchocd by FII)A Kcnya larrycrs u,Iro pointcd ()ut that most judqcs in
Korya arc rncn and oftcn t]rcir dccisions bear thc lnark o[ t]rcir mcntalitl,.'s'

(z) One (lourt l{andlingAll f)ivorce Related Nlattcrs Will IncrcaseJudicial
Efficierrcl', Rcducc Lcgal (Josts And Ensure }lquality UndcrThe Lau,

Thc currcnt flagmcntcd s),stcm o[ nrulriplc procccdings rclatcd to divorcc vio-
latc tlrc rislrts oIKcnvans t() acccss ]ceal scrviccs'erl and to an cffcctivc relrred\'.'ea
Currentll,, procccdings lrrr tlrc division ol matrinrorrial pr<lpcrty nrust bc filed in
thc Hieh Court and arc scparatc from thc divorcc procccding rvhich arc filcd r,r,ith
thc lVlasistratc court. "l)ivorcc cascs arc so cornplicatcd," says advocatc Gil-
bcrt O. Ornbachi. "Wc lravc to filc thc divorcc mattcr, wc filc a matrim<lnial causcs
nrattcr, and thc issuc oIchildrcn mattcr. Thcrc arc thrcc mattcrs pcnding."'ss ,16

cach stagc, thc pcrson must rccall or rclivc thc sad circutnstanccs that lrrr:rught
hcr bcforc thc court in tlrc first placc, lcading tr.r nccdlcss rc-traulnatizatir:rn. In
addition, rvith ruultiplc cascs, a pctitioncr rnay bc lorccd to travcl grcat distanccs
to thc diffcrclrt courts and spcnd lar.gc surns on attorncy and court lccs. Evelyrrc
Opondo, So.rior (lourrscl at F-IDA - Kcnva, who along with hcr collcasucs has

providcd ]csal scn,iccs [<rr courrtlcss womcn, cxplaincd that thc currcnt proccss
"is tirnc consuming, cxpcnsivc, and complicatcd lor i/()mcn, and thcrc is thc
crnotional traurna."'sr; A r.r,idou,cr intcn,iervcd in rural Nanyuki pointcd out that
tl.rc lces for rctaining a laurycr to acccss thc justicc s],stcm in Kcnva rverc "cxor-
bitantly hish arrd bcyond thc rcach of a common man,"'e7 much lcss of a rural
wornalr rvho u,ould bc unablc to cornrnutc to thc citv court or to rctain a larv-
ycr. A UNAIDS Kcnya study lound [hat "court proccdurcs lor filing motions,
surnrnons and suits arc cxpcnsivc, tirnc-consurning; and confusing, cvcn to ad\ro-
carcs, rcsultin.q in cascs bcing dismisscd orr tcchnicalitics ... and long dclays.""sr

Kenva nccds to cnact a law that rvill funncl all divorcc and rclatcd procced-
irres, suclr as division ol plopcrty, throu.gh thc l\4agistratc courts. Cornbining
all divorcc rclatcd mattcrs ilrto onc procccdirre at thc samc court rvill rcducc thc
nunrbcr <lf procccdinss ()nc has to attcnd and coincidcntly, thc cost of Icsal and
court fccs. UnIikc I-Iig-h Oourts bascd in ccntral towlls, N4asistratc courts arc
nrorc nurncrous and ecographically acccssiblc. Kcnya's ncighbours - likc many
otlrcr countrics- havc combincd dir.orcc procccdin.qs into onc c()urt. Thnzania's
I'farria.qc Act, in addition t() sovcnrins divorcc also providcs lor thc division o[

2!)1. Tclcgrhorrc intcrlicr.n' r''ith GiLhu I\'lui:.rai, Att<x'ncy and Itrrrlcssor r>f Lau', \AlashingLon, DC, USA
(Fci'r.,.r5, .-.: ooti).

,)g2. Intcn,icu,r*ith l! aria Gorctti. FIDA AdrocaLc, in Nairo[ri. Kcny'a (AJrr. r. ,.rooti).

2gj. )\'{aputo Prrrlrr:ol, iL?ru notc r'y;, art. 8.

tg4. Sct CIEDA\Ai.iul)/tnotc trq.rrt..:(r:);.irraLr,, ICICI)R.sulrunott rrq.art..r('i).

2g5. Intcn'icrn'r.'ith Giibcrt (). ()nrL:rcH. Adrccatc. in N:rnvuki. I(cnva (Mar..rq,.,looli).

.:q6. 'l-)lcphonc (ionlcrcni:c rrith Evclvnc ()pondo. Scnior (lourrscl, FII),'\-l(cnva. (Apr. r4, rooii).

:97. Intcrlicrr'r''illr.Johr:s<,n Kirn.rni i\.fu,anqi. \\'irlor''cr. irr \;utvtrlii. I(cnr';r i\'[irr...r.9. rooll,r.

..rqS. L:\ 'l'ril.\f r (;r{()t I or ITIv rxtr,\l])S. I'ri()r't.li'rY rrtr T\tn tirt'r\t:t I{tr;rrt-s. |i///z n()tc i. i}r ,,1.
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rnatrimonial propcrty and Jlaymort of maintenance."e:r In Zimbabrvc, thc courts
that handle diss<llution of marriage can also issuc ordels fclr maintenancc.'i"n

The sarnc Nlagistratc c()urts sJrould be enrpowcrcd to hcar cascs l-lrought
by individuals marricd undcr an,v of the recognized forms of marriage in Kc-
nya - those concludcd undcr civil, custolnary or rcligious law. Such acccss to
legal protection at drvorcc conforms with the right to cqualitl, under the law3n'

and the rights to equalitv at diss<lluti<-rn of marriasc.i''' Fbllowing its revierv of
Kenya's compliancc rvith CEDAW in zoo7, thc CEDAW (lommittec urged
the gorrernmcnt "to harmoniz-c civil, rcligiclus and custonlary law with article
16 <.rf thc Convcntiolr and to complctc its law rcf<rrm in t]re arca o[ marriage
and family rclations in ordcr to bring its legislative framcwork into compli-
ancc rn,ith articlcs 15 and 16 o[ thc Convention, rn'ithin a specific time frarne."t"'r

Thc harmonization of laws on nrarriage and divorce docs not curtail the
right to celebratc one's culturc or religion. Kenya itsclf ]ras laws that uni-
[crrmly apply to all groups and arc c<lmpliant lor tJ-rc rnost part with inter-
national larn, like thc zoor Childrcn's Act. Thc woefully inadequate N4ar-

ried Women's Propcrty Act o[ rt]82 is used routincly to rcsolvc division of
matrirnonial propcrty disputes in civiI as u'ell as customary nrarriages. ror

C<-runtries throughout thc u,orld havc applied unifcrrm laws to their diverse leli-
gious and cultural constitucnts. F-or example, majority Muslirn countries, like Tur-
kev and Tunisia, and Eur<,rpcan countries with significant \{uslirn communities,
Iike the Unitcd Kingdorn and France, apply sccular laws regardlcss oIrcligious
affiliation.t":; Ethiopia's laws rcgarding thc dissolution o[marriagc arc the same re-

gardlcss oI thc typc of nrarriagc.ro6 Thus, civil, customary and rcligious marriages
go through the samc proccss to bc dissolved. In South Africa, thc Divorce Act
rcgulates all divorccs. r"r

299-

.300.

30r.

Thc I\'Iarriagc Act,:\tra noLc 77, 
q ro7(3)

Thc N,Iatnrnonial Causcs Act, nlra notc 81, ('rr. j rj, $ ro ,.r(r)

Sre CIEDA\Ar, sulro nolc r r9, Artrclc r5r ICCIPR, sillro notc r r9, Artrclc j: ICliS(lR. r//r,z notc r 19,

Artrclc.3:Afr:canChartcr', tulnnnotc rrr.;,Artrclcq:\{aputoProtocol. tillronorc rq5,r\rticlc6.All
guarantcc tlr.rt rvomcn ancl nrcrr arc cr;ual bclorc tlrc I.ls, cntrtlcd to rhc cqual cn.ltlvnrcnt oI all
fundamcntal rr.qlrts and lrccdorns

Sarz.g,ICCPR,.\tltilnoLc r9.ar-tl'i(4),,ernlroC)EDA\{',luf?nnotc r9,art.r(i(r)(h,\

(jllDAW C)rrlmrttcc, (.hnrhdtrtq(htnnnntr. Ilrya, tillro Dotc E;, para. 44.

Srr c.r. Ileatrice l-ionarcri Nl,ahuto v l1!clacl Kan1,2;'11,2 Wapen;'i (2cl06) cKI-l{ (ILC Kenva)
(corrplcs nrarrrccl un<lcr Krssr cus(.)mnn'lrrs rclrcd on lhc \'f:rrrrccl \Akrnrcn r Pr()pcrl)'A(:l t()

distrrhutc rn c<1u.rl shlrc. thc proccrds frorn a salc of land ac<;urrt:d by'tlrc couplc's l()rnt (fforts)-

Srr .Jrran Wallach S,ott. liild l'olttur. 54 Clttxortr t-t ot IIlr;ttt x l-,ut,, . Ilro (:roo4). n, n,ltltl, at

httlr 7//chrrrnrrlc <om/ficc/t'54/rr;/rjboroor htm (drrcrr..rng thc F-lcnr[r l.rrr, ]r,rrtrrrng- ,n\' (-()r1'

\l)rcu()u\ rcl rgrous srt1ns).

Fr'rnrrr'r r ("r (l,rr,t ..\tt 6ii-r
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VII. I.ACK OF SECURE I-AND AND PROPERTY RIGHTS INCREASES
WOMEN'S VULNERABILTTY TO DOMESTIC VIOLENCE AND HTV

TRANSMISSION
Womcn's lack o[acccss to, contrrll, and owncrship ovcr propcrt]/ and land, or thc

lran cst and crops tlrcy erorv on [anrilv land, rclrdcr thcm vulncrablc to drlrncstic vio-

lcncc and grcatcr risk of contractins IIIV. Husbands lorcc wivcs to rclinquish thcir
propct'ty,3(,r{ and wi'"'es fccl that rhcy rnust rcmain in abusivc marriagcs bccause thcy
ivill havc no propcrty and arc thus dcpcndcnt on thcir husbands.3"s Such depcn-

dcncc also prcvcnts the m fronr ncsotiating salc sex practiccs.:]"'Womcn in polyga-
mous rrarriagcs arc particularly vulr.rcrablc and havc no powcr in rclusing thc mar-

riagc of additional rvivcs or having scxual rclations with thcir husbands who havc

lcgallv nrarricd multiplc scxual pal'tncrs.3rrWomcn may also cnga.qc in prostitution
or bc'[<rrccd [() mo\/c to thc slunrs bccausc thcy do not ()u/n Plopcrry/ and may bc

disl-losscsscd o[ or cvictcd fi'orn thcir homcs by thcir husbands or rclativcs. Thesc

practiccs violatc wotitctl's rights to hcalth, lilc, dignity, arrd sccurity of thc pcrson.
Whcn rncn control matrirnonial propcrtv, womcn lacc inct-cascd risk ol do-

nrcstic vinlcncc.n'" Acc<lrding to thc Rcr.'. l)r. Mrs. Judy N4bugua, thc head of
thc Pan-African Christiatr Wotncn Alliancc (PACWA), rlrany cascs of domcs-

tic vi<tlcncc arc ticd to PIopcrt,v, and womcn nhrl do not surrcndcr their sala-

rics to thcir husbands arc bcatcn.3'3 Fbr cxalnplc, onc woman working in a top
position in thc govcrnmcnt rcluscd to givc hcr cntirc salary to hcr lrusband

ind ct'c'r arrangcd rvith thc bank to c.nccal hcr carninss;3l, whcn thc husband

learlrcd o[ this, *thc u,onran tvas bcatcn and divorcc6].":': pt-.6".ick Ochicng o[
UNIFEM confirmcd that violcncc and divorcc rnill rcsult "u,hcn a man rcalizcs

that a rvoman owns prcpcrty clscrvhcrc and hc \^/as not inlorrncd."3'6 (]ilbcrt O.
Ombachi, alr advocatc who has handlcd scvcral ntatrimonial propcrty cascs,

statcd tlrat a \\roman may cvcn "bc shot dcad" becausc oI a propcrty disputc.:'r
Oftcn \rromcn stay in violcnt marriagcs bccausc thcy do not o\.'|v'll propcrty; oftcn

30ti.

309.
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Srr Intcrvicrv u,ithJudv i\'{l;ullua, hcad of thc Pan-Afi-ican Clhristian \{omcn Alliance andJtam
Lcadcr lor Kcnya, r\ssociation of Evansclicais in Africa, in Nairobi, Kcnva ({pr. 4,':oo8).

Intcn,icrr'u'ith Gitoi:u Inrant'ara, l\'lcnrbcr <.rf Par]iamcnt, in Nairobi. I(cnva (,{pr. 3, '-zoo8).

Intcn,icrv u,ith.{.nnic l\{unri l\'luchiri, Kcnl'a.\IDS NGO (bnsortiunr (KANCO) in Naircbi,
Kcnya (Apr- r, zooE;.

Srr' Kcnva, Rt.rlnnsr tr, CEDAI4/. ruftd t|(\tc r')o. Para. 15.

.S,n Inrcn,icrv u,ith Judy 1\,{bugua, hcad of I'A(]\{A and TLanr Lcadcr lrtr Kcnva.,\ssocizttion o[
F},angclicals in Africa, in Nairrhi, Kcny:L (A1rr'. .4, '-.:oo8).

I/.; :tc al:o Itttclvicu, u'ith Gilhe rt (). () nr]rachi. advocatc, in Nanvuki. Kcnl'a (\{ar. rq. 'rooti) ("Il
thcrc is a lol o[propcrtr'. Ihc ncxt thinq mav hc a ]ot of tiolcn<,c-").

InLcrlicrr'rn,irh Judr,\4bu.gua. hcacl ,if P.\c)w,{ ancl -ltanr l.cadcr for Kcnva..{ssr,ciatiorr ol^

F-r,;rtrq-r:lir:rls in ,\fr.jca^ in Neirrtltr, K<:rrr,;r (.\;tr. 4. rooli); .rrr: a/r Intcrvi<'rr, rvirh (iilhcrt (). ()m-

b:r:hi.:rrlrtlr:rtc. in \anvuk:, Korva (]\'[ar.'..:g,:oo8) ("llrhcrc is;l lot of l)rol)crt\', thc ncrt thinq
nrrY hc a lot ol vio]cncc. ').

Intcrlir:r,'r''ilh Frcdcrjt:li ()chicrrq. L'\-lff-\'I. in Nairohi. Kcnr'.r (.\pr. 1, -rot,8).

Irrrcrricu'u,rth Ciillrcrt (). ()nrhachi. ath'o.:alr', in Nanvrrli. Kcnva 1l\'lar. -lq,'rooii)
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becausc thcy ale cxcludcd fiom <-rwncrship by custom, or thcy dcJrend on their
husbands for h<-rusing and sustcnancc. II thcv leavc thcv ma1, takc n<,rthing and
they and thcir children rnay havc norvhcrc ro go. Girobu Imanyara, a Member
of Parliamcnt, explained that r+'clrncn arc "cnslave[d]" in marriages "bccause thev
harrc nowherc clse to go to."i'8 Hilda Nguyai, a FIDA clicnt scniccs officcr, rnen-
tioned a \t,oman who stayed with hcr husband, a fcrrmer Men-rbcr o[ Parliarrrent,
becausc shc lcared l<lsing her propcrty, cvell though their son is n<-lw in a n.rental
institution as a result of seeing rriolcnce in tlre home.3's 'Wonren in the Maasai cc-rm-
lnunity, lor cxample, must remain in abusive marriagcs becausc thcy do not own
any lnatrimclnial propertv and cannot rcturn to their parents' propcrty.'t,o Accord-
ing to Lanoi Parmuat, a Maasai cor.nmunity activist, "[WJite battering is the order'
of the day." Elderly I\{aasai \4,omcn tcll brides on the night be[orc t)rcy many that
thcy cannot lcave iIthcir spouscs arc abusive: "T]re very night bcf<lrc you go, . . .

thc clder womcn comc in and tcll y<lu. Thcy use a provcrb: whatevcr pain the situ-
ation will bring thcre is no going back. . . . Tlrcrc is no going Uu.U.",,, Ms. Parmuat
rccallcd thc cxJrcrience of a rz-vcar-old girl in the Kajiado Disrrict fcrrccd to be-
comc thc sccond rn'ife <lf a 4z-ycar-old man, r,r,ho abused hcr s<-r badly when she was
prcgnant that her fctus died, her utcrus had to be rcmovcd, and shc ncarly died:

IIcr husband bcat hcr ncar dcath. This littlc girl was hospitalizcd lcrr six months
and lost conscious and cvcrythine. Shc had sraycd with Lhc husband ftrr thrcc
ntorttlts and ]rad alrcady cortccivcd. Thc rvorst which lrappcrrcd was shc rrriscarricd
and thc placcnta rcluscd tc) conrc olrt, so it rottcd insidc hcr. Thc doctors didn'r
realizc it lor six rnonths. Whcn thcl'rcalizcd. . . the placcnra rvas rotrcd insrde
hcr. thcy had Lo rcrnovc thc utcnrs. . . Thc rnan is still at larec. . . . To hinr ir is a
]rcroic act bccausc thc r+,oman is not supposcd to dclcat vou. And rvhcn wc aslicd
thc fathcr, "Yorr let vourchild bc l:catcn ancl you don'r feel it?" IIe answcrcd. "No,
. . . . If [hc trtart dccidcd shc nccds Lo bc discip]incd iL is l>ccausc shc is not.rious."
. . . fE]vcn whcn you run to y()ur parcnts thcy arc thc oncs rcturning you back. . .

. Shc is still lccling thc pairrs and Lhc bcatings. 'fhc marks that shc is bcaring arc
bacl bccausc ]rc uscd sornc corrosivc [su]rsranccs] olr ]rcr;,,

If thc girl or hcr nrorhcr had any financial mcans or acccss to rcsourccs, thc girl
may havc ncvct bccn turncd ovcr to nrany at such a tcndcr agc and havc had to
cndurc thc abusc oIhcr husbancl.

Womcn's lacl< olpropcrt)r rights and conscqucnt dcpcndcncc on nrcn also prc-
\rcnt thcnt flom ncgotiating salc scx, incrcasing thcir chanccs of cxposurc ro III\//
AIDS. In a study on violcncc againsr wolncn and girls in Kcrrya, thc UN Thcrnc
Group on IIIV and AIDS found that wonrcn yicld to dcnrands "[<rl unprorccrccl
scr, dcspitc thc dangcr, as thc1, oltcn havc r.rorvhcrc to g(), lirrrircd financial op-
tions (a Kcnyan wor)rau's avcragc carnin€ls is lcss thcn ha][oIthat oIa n.ran),linr-

.'l,tl.

.3r9.

:i 2o

Itttctt'tcrv rt'tth Gttolru Inr.url'ata. N'Icnlhcr o[])arlrarucrrt. rn Narrolri, Kcnya (-\l)r j. 2ootl,l

Intct.rtcr.'u'lLh IItlda Nguvar, FII);\ elrcnt \cr1.rcc\ ofliccr, rn \arnrltr, Kcnv.r iApr-. r. .:oo8)
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itcd land rights, and Fear oI losing thcir children.":i":t [6s61ding t<t Annie Mumi
j\{uchiri, of the Kenya AIDS NGO Consortium (KANCO), a ncnvork of over
ll5o organizations rvorking on HIV/AIDS issues in Kcnya,:r'+ wontol r.r4ro do not
hit,c propertv rights are likcly to remain in marriagcs that render thcn-r'"'ulncrablc
to HIV/AIDS: "Womcn rvould continuc staying in marriagcs whcn they werc bc-

ing abused bccause they had no way of leaving. Thcy wcre vulnerable."t's Wclmen
in such economically disempowered conditions cannot negotiate lor safe sex.]i'6

Women rvho do rlot own their own propcrty or rvho werc evicted by family from
their h<lmes, oftcn must cngasc in practices like transacti<lnal or suruirral sex that
expose them ro HIV/AIDS. According to Mr. Ochieng of UNIFEIVI, cvcn wom'
en lvho regularly use rnatrimonial land but cannot make any economic decisi<lns

about rhe produce from thc land may havc to engage in scx work fclr an incotrre :

In many cascs whcrc a woman has. . . uscd land. . . you rvill find that s'l'rc cannot

makc a dc<.ision on rhc 1-rroduce that arc corrin.g fronr that land. Shc cann()t

scll Lhc nraizc. Slrc carrr)ot scll thc nrilk that is corttittg frorrr thc cow bcirrg .grazcd
rhcrc. So rvl-rat r-rptions do thcy havc? Thc only optiorr thcy havc is to so and cn-

gage in scxrral practiccs which rnake thcrn vulncral;le to contracting IIIV/AIDS.
And this is c<.rrrrnon cvcryrvlrcrc [I]f wor]ro) can ()wlr propcrty, artd owning
propcrty mcans that thcy arc ccononrically stablc, nrcans that thcy havc a sourcc of
livelihood, t.hcy rvouldn't bc vulnerablc ro IIIV/AIl)S.:w

Wclrncn lorccd to cngagc in transactional, surwival scx bccausc thcy do not o\.r'n

propcrtv and oftcn ntust livc in thc slums (or hutran scttlcmcnts), whcrc IIIV/
AIDS is morc prcvalcnt.r's Wotncn who dr.r,cll thcrc oltcn havc n<> othcr nrcans oI
survival but to cn-^ag'c in scxual acts l^or [clod and basic ncccssitics lor thcmsclvcs
and thcir childrcn. Rubcn Mrvcnda )\{ttrtteo, a Land I'olicy Coordinat<-rr in thc
Ministry o[ Lands, cxplaincd that many timcs, vvomcn who havc divorccd, arc

chascd away, or othcntrisc displaccd frorn thcir hotncs arc forccd into prostitution
in thc slums bccausc thcy orvn nothing:

[T]hey havc t,, clo sorncthintr ancl nrost of t]re t.inre yorr ra'ill fincl t.hcrn in slrtms.

Actually it is onc of t]rc corrt.ributing lactors to tlrc grorvth of slutrts. Arrd rvhcn

t.hcv arc in thcsc slurns r.hcy havc to rnakc a livclihood and. . . thcy usc all rncans

1'rossiblc . . . Iinclrrding prosritution] so r.hat thev can tal<c carc olthcir farnilies.:;'g

UN'l'hcrnc(iroupon III\7and,\11)5, I'ioLnn',4goitLstll/onnandGirhinthtFtaofllll/andllDS:
A Siruatiort ard ReslntLse Anallsis tn Kotl'a. at r..r (roo6), at;nilnblc at http://dat:..unaicls.org/pulr/llc-
port/aoo6/eoo6o63o-GC\,VA-ltF'.-\riolcncc-M''onrcn-Girls-I(cn;'a-cn.pdI lhcrcinaftcr UN
Thcmc (iroup r>n I IIV ancl Al I)S. trlolrnrr lgnin.rt I4/onnn).

KANC(). Iicnva AII)S N(i()s (lonsortiunr. httP://r',rvrv.kanco.orq,/about.php (last visitcd l\'lay

3, rooli).

Intcrwieu,rr,ith Anr.ric l\{tuni l\4uchiri, Intcrrl, K.{NCO in Nainrhi, Kcnya (Apr. r, rooti).

Intcn'io.' rvirh Frcdcrick ()r'hicng. LINIFE\'r, in Nairobi. Kcnl'a (Apr. 4, roo8).

Intcnicrr'rn,itlr Iluhcn Ilrr'clrtla \'lurtrllo. l.anc[ l'r>lic1'()ootclitt;tlol, \'f irristrv of L;rn<Is, in Nai-

nrhi, Kcnt-a tA1.lr. r, rool'i).
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N{r. Ochiorg of UNIFENI rccalled thc cxJrclienccs of two wonrcn who did not
have propcrty rights and wcre rclcgarcd to scx u,ork in thc slums during the
lrcccnt p<-lst-clcction vi<-rlence :

[W]c havc two cascs whcrc a &'oman wcnt bacl< honrc, . . . ancl thc rclativcs thcrc
rehrsccl to lct her back, and hcr and thc rlarrghtcrs dcci<lcd to go:rn<l srar( doing
lltc scx lrusincss in . . . t]rc ncxl towr] ccn(cr. And I'rrr vcry surc that t|cir kn6w'l-
cdgc ol-IIIV/AIDS mieht not havc bccn so high that thcy u,ould havc undcrsrood
r.,ha( sort of impact that rr,ould be. Bur rhar is jrrst ro tell you that u,ornen who
do not havc prtlpcrty ,rr whosc acccss to larrd or whosc usagc of th<>sc lands arc
rcstrictcd bccornc vcn, r,ulncrablc to III!'/AIDS.:;.

Women in polygarrrous marriages facc increascd hcalth lisks and rcport high-
er rates o[ donrestic vio]cnce than wonrcn in monoganrous unions.33, Polygamy
also exaccrbatcs thc sprcad of HIV/AIDS becausc husbands havc sexual rela-
tions r+,ith rnultiple partncrs rvho are all bound b),.,r.torn to provide unprorcct-
cd, conjuual cncountcrs. Women in polygamous marriases havc a higher rate o[
HIV infection (rr.4 perccnt) cornparcd to women in non-polyqvnous unions (7.2
pcrcent), and to the ovcrall rate of 11f[-positive adults in Kenya (6.7 perccnt).rr"

Becausc rnany Kenl'an \()men sullcr both physical and psychok-rgical injurics,
sometimes fatal, fronr domcstic violencc and HIV/AIDS, their rights to life and
hcalth are violated. The National Sun,cy on \ri<-rlencc aaairlst Women found that
6o.9 percent oIadult wor.r]or rcported onc or morc cpisodes of physical abuse, and
40.6 percent rcported sexual 1bu5s.333 Morcover, HIV/AIDS, which is also closcly
linked rvith domestic violcncc, has conrprornised and taken the livcs of rnany rnorc
women. In eoo5, a tota] o[ r4o,ooo Kenyans died froln AIDS. ri4 \Monrcn in Kcnya,
especially vounser wotncll, carry thc brunt of the epidclnic. According to 2oo3 sta-
t.istics, "HIV prcrra]encc is nearly g perccnt in u'omcn age 15 to 49 and under 5 pcr-
ccrtt among nrc,r 15 to 54.":ss A roo6 UNAIDS study rcvcaled cvcn srarker gcndcr
disparitics: HIV prevalcncc in Kcnya am()ns wonrcn agcs 15 to 49 is 8.7 perccnt,
almost doublc thc prevalcnce rate for lncn in the samc age rangc (4.5 percent).:16
The HIV prcvalcncc amons womcn agcs 20-24 is 9 pcrcent, ovcr four tirncs tlrc
rate of men in tlrc samc asc ran€ie (z pcrccnt). Such disproporrionatcly high prcva-
lcnce ratcs indicatc that Korva is not protcctins worncn's riq-hts to hcalth and lil-c.

N{ultinational studics conducted by thc Llnitcd Nations and thc World Hcalth
()rganizati<-rtr havc shorn'tr that HIV p()srtivc won)cn arc rnorc likclv tcl lravc expc-
ricnced violcnce, includrng dclmcstic violcncc and marital rapc, and []rat rvonrcn
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Intcn'rcu'r",rth Frcclcrrck ()chrcnq. UNIFITM, rn Narrobi. I(cnva (.APr. 4. rootl)

Kcn1 a, Rc-7arr rcr to CED.4Ll,', sufrl ootc r50, par.r. 15.

DIJ.S Sr, rs'r r', nqru notc 2.)+, nt 221.

T(cnva. Xr.r2ariru to CED,{l4,'. \tlro notc tio

JrttvrU'rt-rt I ) N^Tt()\s [tn( )(,t rrrvr r rr I I I V/AII),S (UNAI I)S),,:oo6 Rr r'()ri1-()\1-t u (ir ori rr AT I)S
F,t,ttrt vtt 5oii (:.:oo6), nt'ntlthlr nt httyt //<lt:t unards rtrq/prr[/ilol-lall{c1torr,z,_roo6,z.:oo6_(iR_
ANN.r-cn.1rr[[1ttt1t //dtra u,r.ri(l\ ()rq/l)ulr/(i)oballtcprtr/too6/too6-CiR-ANNr_cn prlf
I hcrcrn.rftcr U\.\IDS i

I)IIS St livt \, \//r,, nr)l( ,!{,,ll ,-.:2r

LIYI rrr irr (irtrrt r'()r III\t.\.itr AII)S, rtlto notc -r. il 6.
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subject to violcncc, are at a highcr risk for contracting the discase.:3r Scxual vio-

lencc incrcascs the risk of HIV transmission bccausc of the "degree of trautna, r,ag-

inal laccrations, and abrasions that occur rvhcn force is used.":t:s Vio]cncc r'r'it]rin

marriagc can also spread the AIDS virus becausc a woman's fear o[r'iolcnccnlay
keep hir from bcing tcsted or disclosing hcr status, and n-rav keep hcr from sccking

treitn-rcnt to rcducc thc chance of r.nother-to-child transrnission if she is Prcgtlallt.:j]e
Whe n law arrd custom deprit,e womcn of ccotromic rcsources, they are denied

the ir basic rights to li[e, hcalt]r, and thc security o[ the Pe rson and arc at Srcater
risk oldomcitic violencc and HIV/AIl)S. Thesc rights arc guaranteed undcr the

Kcnyan (lonstituti<ln and international human rights treaties to which Kcnva-is

, puity. Section 7o(a) of the Constirution mandatcs that every Person has a right
to"life, libcrty,sccurityof thepersonandthcpnrtcctiono[t]relaw.":;'" T]rcrig]rt
to life is univcrsally upheld with no exccPtion or derop;ation permitted'3a' It is cn'
shrined undcr Article 6(r) of the ICCPR, and Articlc 4 of the African (lhu.r.t.,''"

The right to sccurity ol the person is guarantccd undcr Article 6 of the African
Charter and Articlc a of the ICCPR. Thc right to health is invokcd undcr Ar-

ticlc 16 of the African Charter, Article rz of CllDAW, and Article rz of thc IC-
ESCR, and thc right to physical integrity undcr Article 4 of the African Chartcr.

To guarantcc thc basic rights o[ health and li[c under Kenya's international law

.,r,',',,.,',itrrr..,ts, and to prcvent the harms t() wonlcn from dolrrestic vitlle nce and thc

sprcad of [{IV/AIDS, Kcnya must cnact laws ensuring th_at \{omen havc equal

.ights to propcrty arrd land, including during marriase and at divorce. Articlc rr
oithc I(IESCR providcs for "the right of cvcryonc to the enjoyrtrent of the hig}-
est attainablc standard of physical ar.rd mcntal hcalth" and commits statcs to takc

the ncccssary stcps to prcvent and control cpiclonic discases.:;r:The African Clrar-

ter includcs-a silnilar right to health, and tlrc Maputo Protocol, yet to be ratified
by Kcnya, commirs staics to guarantee "thc right of health of rvomcn, including

I4OMENS I}LND,4ND PROPERTYRIGTTTS IN I$NTA

Tlrc Scclcrarv Clcncral, ht-d4tth studl,n allJontLs ol ilolcnct agaitsl aonnn, par-a. r6o. dtlit,od lo lhc

Gneral Asstntlll,. U.N. l)oc. A/6r/nt/Add.r Quly 6, looi), aruilabh: ot hltp://w'w\\run.ort/wont-
cnu,atch/clarr'Aaw/r'iolcncca.qainstu,onrcnstuclydoc.pdl lhcrcinaftcr Sccrctary-Gcncral's studyl;
'l'rrr: Clt-ou,rt. (lrt,rt.rrlox oN \A,'ottnx ,a.xrr AII)S. Irltl't,l'n: P,rtlrr:t Vlot.lrt:r: 'rrrl IIIV/AIDS
rooT (:oo4) lhcr.cinaftcr Ixrlv-rrr.' P,rn-rxrt Vtol.l,.x<:r'] (noting that "[sltudics frorn l{w;rnd:r,'lin-
zania, and South Afr-ica shor.u up ur thrcc lold incrcascs in risk oIIIIV anlonlr\v()mcn rvho havc

cxpcricnccd violcncc cotnparcd to tltosc wlto ltat'c not.").

Ivt tr.t,r'rl l'.rxll.t.x Vtorl rt:t., .t?t.lro notc 1.37. at Ioo8.

.Sc.:r cta n'-( lc ncral's \l u(l\'. t u ln o nolc 3'17. pa ra. r tio.

(lors-rrn"rtox. $ 7o(a) (ro'. cd. rqqS) (roor.1 (Kcn1'a).

Srr IO(ll,lL, sul)td notc rrq, arr. 4(r). ("No dcrogation lronr articlcs 6,7,8 (paragraphs I and'.1). rr,

15, r6 arrtl r8 tuav lrc nr;tclc ttlrcler this provision.'')

ICtCl,R, rillnr notc rrq, ar',.. 6(r) ("livcrr hunran hcinrr has thc inhclent ri.ght to lilc"); AIricrLrr

CharLcr, .ntpra noLc n{), arr. 4 ("F-vcrr hunrarr bcing shall bc cntitlcd to rcsPcct for his ]ilc"): l\{zr-

lrulo l,rirLocol. !il.lno tioLL: lri.,, alt. 4(r) ("[,r,crv w'onran shlll bc cntiLl.-d to rcsPcct ft>r ht:r li[c").

I(lliS(lR, .\ilttt n(.tLc tr{),.irr. tt(q) 1"-l'hc stc1r. to bc irkcn bv thc Statcs lr:rrtics to L}tc lrrcst:rtl
C)ovcnarrt to .rchicvc tirc fu]l rcalization ol'Llris riq-lrt slr;rll includc thosc ttcccstarl' for: . . . icl'l-lrc

ltrcvcntion. ttcatntcl'11 ;utd a()ntr()l ,rf cpiclcnrir:. cnclctttit:. r,t'.:rtllational :rncl othcr cliscascs.")
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sexual and rcproductivc hcalth."r+r Jlls includcs thc right "to be protecred against
sexuallv transmittcd inficcrions, including IIIV/AII)S." The CEDAW commirtcc
considers violcncc against \4Iomen, including domcstic violence, a fornr of scx dis-
climinaticln and a scrious thrcat to thc hcalth and livcs of r,r,omen. The CEDAW
Comrlittcc rcrluircs that States pay special attcnri()n to marital rapc as a form of
violcncc committcd against a woman in her homc: "[A]rticles 2,5, il, rr, and 16 clf
the Oorrvcntion requirc the States parties to act to protect wotlten against violcncc
crf any kind occun'ing within the family . . . ."'i1',

vrrr. To srEM woMEN,S POVERTY AND MARGTNALTZATION, r(E_
I{YA MUST LTM IT THE APPLICATTON OF SEX-DISCRIMINATORY

CUSTOMARY I-AWS

_ customary law on propcrry riehts discrirninatcs against wollen by dcnying
thcnr cqual rights to own, acccss, and control land and othcr property. As a rc-
sult, thc applicati<ln <llcustonrary larv robs w()nrcn of thcir dienity, ofrcn rcndcrs
thcnr homclcss alrd dcstitutc, and cxposcs thcm to grcarcr vulncrability to do-
rncstic violcncc and HIV/AIDS. Customary larv violatcs womcn's fundamcntal
hurnan rights to cquality, dignity, and an adcquatc starrdard of Iiving by failing to
rccognizc thcir rights to land and propcrty,. To conrply with intcrnational lart,and
rceional trcnds rccognizing thcsc rights, Kenya must pass lcgislation to Iirrrit thc
application nIcustomary ]aw rvhcn it discrirninatcs against womcn.

A. AprurwloN ot Dts(:Rthrt,',t:oRt- ctr.sl IMAR)'I-4H/ vtottr?.s I4/ouu,'s B,tvr: Huttt,ut Rtctrts
Whi]c rcspcct lor custnms and traditions can bc a bcncficial aspcct of corn-

munity lifc, it can also harm thc intcrcsts of womcn u,hcn applicd in a discrimi-
natory manncr. Spccific asPccts o[ customary larn, dcny womcn's rights to land.
As encapsulatcd by a Progranrnre ofllccr [or thc Kcnyan Ccntre for Law & Rc-
scarch Intcrnational (CLARION), r,r.4rich ovcrsccs a .qcnder ri.qhts prograrn in
ovcr24 clistricts,tt" "[c.]ustomarv law is stlictly patrilincal. TIrc idea is that Iand
vcsts in rnc-n. Thc u'holc idca of custolnary law in Kcnya lavours nrcn at thc cx-
pensc o[ \{,66gn."ir; In lnost communitics, "r+,orncn havc no right tcl own atry
plopcrtv. Thcy arc ou,ncd by thcrr' husbancls."rl A rnagistratc in Nairobi dc-
scribed thc hannful impact olcustomary larv on Kcnyan \^romcn: "Whcn it colrcs
to owncrship ol plopcrty, custonrary Iaw rcalll, allccts \vc)mcn ncgativcl\r'."t4e

344. ,{frican Chartcr, tillta nt)Lc rrr;, .uL. l6 ("Evcn' rndn-rrlual rhall havc thc ri.ght to cn.loy thc ltcsr
attarnablc \tatc ()f l)hysicrl and mcntal hcalLh "); 1\'lapuro I)rorocol, till)rilnoLc rjs, arr r4 ("Starc.
parLrcs shal) crrstrrc Lhat Lhc rr.ght to hcalth of rvomcn, rncludrng scxual and r.cyrroductir.c hcalth
rs rcspcctcd and pr0m()tc(I.")

Clf-DA\{, \illD( n(\Lc n.9, at 7j.

.Srr (lcntrc [r,r I-ar.'A' Rr:scarch Intcrn.rlrr>r:.rl r('LAR]()\), I]unran Rrqhts Proqrammc. (icnrlcr
RrqlrLs l)rrr;cct Ithasc Ill rl httyt:/,/tr'w,u,.cl.rn,rrkcnra orll1>r<r-;cct.arp)ll)=rti {Jasr vrrrtcdJuly 17,
rooli t.

Itttctr,':cu'rn'tth Frcrlcrrrl< ()trrrrlo. Progr,rrnrnc ()tll<cr, (lLAItI()N, rr Nal'rrlrr. Kcnr',1 (,.\plj,
rooli ).

]nrcn'rcr.'rr':rh (lorrnlr'('Jcrk. l-.rrLrpr:r oornry,(lrrrrrr rl. rrr N,rrr1.rrLr, I(cni.a (I{.rr -ir, .-:c,o8)

Intcn'rcr.'rr'rth ,r rnaqrstr:rtc rr Nanolrr. I(cnv,r (I{.rr..;r. .rooll1.
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Thc discrimination against wotncn in customatv larv manilcsts itsclf ir.r abuscs

that women su[[cr becauie they lack px>tcctions under statutory law ]'or cxample,

women in customary marriages that allow polvgamy arc vulncrable to disposses-

si6n bccausc thc man maintains control over tJre land and can allocatc part of it
to additional wivcs.ri5" In addition, thc custorns related to d<-rrvry can deter women

from seeking divorce in abusive tnarriaS4cs, since rcturn o[ the dowry is oftcn a

c<.rndition lor obtaining a dirrorcc. According to N4cru custom, \^.'omell are llot al-

lowed to leavc with thcir children unlcss they rcpay thc dowry3s'which can bc an

insurmountablc financial hurdle for womcn. Furthermorc, women married under

customaly la,*, arc sotnctimes chascd a\^ray bV their husbands with no guarantecd

rights to thc land:

I1 thc cxamplc of cusromary rnarriaec ar-rd land, customarily a nran rvill havc thc

rishr r() .haic awry his u'ifc cvcn if rhcy havc bccn marric<l lor roo years. If you

d,rrl't fc,llorv -l,rt i,. says, ltc will havc thc righL to scnd you back to your parcnts'

land without any rccoursc. In custornary law you could ncvcr comc back and claim

any properr),. 1'hc propcrty belonecd lo thc husban<l . . . Worncn were incltrde<l as

, lirit ,rf t.hc propcrty nrcn could owrr undcr cust.ornary law.:ij'

Womcn arc not adcquatcly protcctcd by thc lormal laws and thcy can bc

rcndcrcd hon'rclcss and dcstitutc by discriminatory cust()nls.

Kcnya's rcliancc on customary law has bccn.justificd on thc basis of thc coun-

try's divcrsc p<lpulation of 4r diilcrcnt tribcs who havc thcir <twn particular cus-

t;ms.:x tI<rwcrcr, thc usc of cust<tm to dccidc lifc-altcring mattcrs such as wonlcn's
rights to livc and work on thc land can bc harmful whcn such custon'ls d<l not rcc-

<,[nirc thc cquality of thc scxcs. Thc Kcnvan govcrnmcnt notcd.this dilcmma in its

,Jo4 r"p,r., to thc IIuman Rights Committcc, admitting that "[t]his rccognition

o[ customary law brings rvith it cust()mary practiccs that arc in-somc cascs in l)rac'
ticc, discrimlnut,r- inihcirvc,y naturc though thc spirit o[thc law \^'as to allow lor
diffcrcntiatcd trcatmcnt that docs n()t am()unt to discriminirti<ln."nsr Furthcrmorc,
tlrc govcrnmcnt has notcd to thc IIun.ran Rights Committcc that iutcrprctation-o[
.rrrtir*ury law "quitc oftcn far,ours mcn ()vcr trvomcn."::s 1'1"t. g()vcrnnlcnt oI Kc-

nya also rcc()gnizcd thc scx incqualitv in customary law on propcrty in its rcp<llt ttl

thc CEDA\Atommirtcc, cxplaining that "thc arca in which trost custorllaty lart's

disadt,antagc w()ntcn is in rcspcct o[ llropcrty rights and inhcritancc."356

WO M E]\T S Iil.ND A ND PRO PERTT RI GH'13 IN KL^{YA

:15o. KLA, Wovrs, LeNtr,lrtr Ptrot'rt-rt Rtr;tr.rs' \ulln iotc 7, at t.

35r. Intcr-r,icrv u,ithJachson Kiriiria, Assistant Clhicl, in l\'{cru, Kcnva ()\{ar. .3r, roo8)'

352. Intcn'icrt,u,ith Frcdcrick Oundo. Prosranrnrc Ofllccr, CIL{RION, in N;rirobi, Kcnya (,\pr. j,
eoo8).

353. Intcn,icrr,rvjth ()ticno Oq'indo, l\{crnbcr of l'arliamcnt. in Nairrrbi. Kcn,va (,\pril 3. ':ooS).
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Women arc not aff<lrded thc samc rights as men undcr customaly law simply
bascd on thcir scx. Elijah Odhiarnbo, Prograln Coordinator at the Ec<.rnomii &
Social Rights Ocntre, IJakijamii, cxplained that "thc cusr.omarv law is clcar that
[propcrt,v.] it is for r.rren. If you go by cusromary Iaw you are basically sayirrg it
is the rnan who clwns the assets."35i Bccause customarv Iaw traditionallv dcnics
wornen equal rights to own and conrrol propertv, it blatantly, infringcs on rheir
right to equalty bcfore thc law and thcir right to frccdom from discrinrination.
Kcnya has an obligation to rcspccr w.men's right ro cquality bef<.rre thc law ac-
c<lrding to sevcral tntcrnational and regional convcntions. This includcs scx cqual-
ity provisions under ICCPR articlc 2g,r:s Q[[A!1/ articlc 15(r),],e and the Alrican
(lharter on Hutlan and Peoplcs'Rights article 3 in conjunction with article z.16o

The right t<.r scxequality is a Fundanrcntal right that supcrscde s the rights to culrure
and religion under intcrnational larnr The Human Rights (lommittce has dcclarcd
that statcs partics "should ensurc that traditional, historical, religious or cultural
attitudes arc n()[ uscd to justify violations of worncn's right to cquality bcfr-rrc tJrc
law and to equal enjoyn-rent of all covcnant rights.":6' In addition, the rights rvhich
minorities enjoy under article z7 of thc ICCPR in rcspcct of their languagc, culture
and rcligion "do not authorize any S tatc, group or person to violate the righ t to equal
cnj<lyrnent bv wornen o[any (]ovcnanr rights, including the right to cqual pr<ltcc-
tion <lf the lu*."',n" According to thcsc provisions oIintcrnational law, the custor]rs oI
particular communities cannot be inr,<lkcd to justify drscrinrination agairrst w()r'ncn.

Furtherrnore, Kenya must comply rvith its duty to climinatc all forrus of
discrimination against women pursuant to articlc r8$) of the Afr-ican Char-
ter363 and cIlDAw articlc r (obligation ro "adopt appropriate legislarivc arrd
other mcasurcs prohibiting a]l discrirnination against rvomcn") and articlc
5 ("achieving the climination oI prcjudices and custorrrary and all othcr prac-
tices which arc bascd on the idca of the infcriority or tl.re superiority of cither
of the sexcs or on stercotypcd rolcs f<rr men and worncn").,n, Kenya has rati-
ficd CEDAW rvithout rescn,arions, clcrnonstrating its acccptancc of thc Icgal
obligation to clinrinatc cust()mary practices that discriminarc against w()mcn.

Kcnya alscl has an affir-rnativc obligati<.rn under intcmational larv t<-r climinatc
harmful traditional practiccs. According to articlc 5 otCliDAW' u4ricJr Kcnya has

E)i;ah Odhrambo, Progrant Coorcltnator, l-,cononrrc & Socral Ilghrs Ccntrc, Hakilamri -lrust. in
Nairobr, Kcnl'a (\pr r. loo8)

Srr I(l('l)R, tilltilnoLc rrg, arr z6 ("1,\lll pcr"ons arc cqual bcfirrc thc larv").

.Srr OEI)A\ti \illtt troLc rr.9, art r5(r) ("Statcs Partrcs shall accord to u,or.ncn crlualrry wrrh nrcn
lrcforc thc lau,")

Szr'Afrrt'an (lhartcr, \uftlt tlorc rg,.u't j 1"Evcn,indivrrlual rhali he cqual hcfrrrc ,1r" 1"1^,") .rnd
arL. r ("livcn'rndir-rdual .hall I>c cntrtlcd to thc cnjoymcnt ()f thc rr{hts and lrccdgms rcc<>gprscd
arld quarantccd tn thc lrrcscltt (lhartcr rvrthour. drstrnctrorr olanv krrrd such as . scx ".1

IIR(',(,'rarral()nnrtt .\o L8-wlnl n()rc rr2! l)arr ;,.

Ll.

.Srr,\frrtan('ltattt't. \trtotl{ttc trg.art rti.para'i.("-l'hr Statr slr,rll <.rrsructlrcclrnrnarron6f cr,-
crv cliscttntrtr,tltott ,tg.tinst \!'()nr('n ?rl(] ,rlrr, ,'nsurc lllc l)r()l(( tron of lhc rrghts oI lhc u,orrr;rn ,rncl
thc chrl<.1 .r\ \lll)ltlalc(l tn lnlLnl,tlr()n.tl tlcr l.rr.rlrons anrl t-onr.cnlrorr: ",)

Scr (ll;I).{\{'. tultttt r(tt; uq. drt t, p.rr,r. 6, arr6] art..1. I)ar;r. {}
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signed and ratificd rvithout rescn/ations, statcs parties shall takc all appropriatc
rn.urr... to eliminatc cust()nrary practiccs bascd on harnrlul sex stcrcotyPes.365

Oustomary larvs rclatcd to properry/ rcPrcscllt a clear cxamplc o[ such Practices,
sincc they rcstrict w()mcn's rights to own and control propertv based on stereotype^s

that men are hcads o[ houscholds and wonlcll cannot be trustcd r.r,'it]r propcrty.:66

Thc (IEDAW Committcc in its revigt, of Kcnya's con-rpliancc with thc treaty has

rn,arncd that such cust()ms alrd stereotypcs pcrpctuatc discriminatiolr against wolrl-
cn: "The (lommitte c is conccmcd about thc pcrsistcnce of advcrsc cultural norms,

practices and traditi<-rns as wcll as patriarchal attitudes and decp-rootcd steleotvpes

icgalding thc roles, responsibilities and idcntitics of wometr and rncn . . .":6rThc
g<ivcrnrrrcnt has a duty undcr CEDA\,V t<-r modify these practices by prohibiting
discrimination against. womcn in thc applicalion olcusLomary law.:;6s Kcnya rccog-

nizcd this principlc in passing the Children's Act of 2oor, u,hich plohibits "custolns

or traditional piacticcs that are likely to ncgatively affect thc child's li[c, health,

social r.r,clfare, diglity or phvsical or psychr.rlogical developlltct.tt'";6s Thc harmful
c[[cct oI customs on thc girl child applics crlually to adult w()Incn, rvho are oftcn
trcatcd as if they rncrc children bv dcnving thern land rights cquivalcnt to mcn.

(lustomary law lcnds rccognition to many hannful practiccs that discriminatc
against worlen. Thc statutcs that apply such customs rob wotnen oI their rigl'rts

to dignitv:;" hcalth,:u' and an aclequatc starrdard of living.:;" Whor women are not
c,rnsidcrcd cornpetcnt to own or control pr()pcrty, thcir right to dignity is violatcd.
Sirnilarly, custoinary larvs that deny rn,omcn's Property rights in marriagc and di-
volcc iniringe on the ;r right to health by trapping \.r,olnen in abusivc marriases and

cx1-rosing them to the risk o[ HIV infectiorr in poly,gamous rnarriagcs.373 F-u]'ther-
plorc, woncn rn,hcl drl rrot have rights to tllc fruits o[ thcir <-lr.,n labour on fartt.ts,

to thcir contributions to a household, or arc chascd out of thcir hr>rncs are therebv

dcrricd an adcquatc stanclarcl of living. Thc UN Spccial Rapportcur on Adequatc

z6s.

366.

36i.

.l6ti

Srr CEDAW, sillrn notc rrq, art. 5(a).

KLA, \{trvr:x, L,\Nt) .\\lr I)xotrtil' I{tt;ttTs, .tuf r0 n(\lc 7. al t.

Clll)A\V Committcc, Conrludiilg Connnttls: Iiutto. tttlDa noLc 8j, para. ::r'

Stt i11. at J)ara. 
,.12 (Ihc CI,DAW Committcc "urgcs thc Statc party to put in Jrl:lcc u,ithout dclay

.r comprchcnsivc stratcrs:, includinrt lcgislaLion, to nrodily or clinrinatc cultural practiccs and

stL-rcotypcs that discrinrinatc a.qainst rvomcn . . .").

'l'hc (.lhildrrn's..\ct, ('.roor) Oap. I \ r4 (Kcn1'a).

.\rz.Afr-ican Ohartcr, .ttl)tn tloLc rrg, art. j ("Evc11,rndividual sh:rll havc thc riq'ht [o thc rcspccl. ol
thc di.qnitv inhcrcnt itr a human bcinrr").

Srr ICIESCI{, .itl1m notc r9, art. r2 (prrridcs lor "thc t'ight of cvctlonc to thc cn jovnrcnt of thc

hiq-hcst artaina$c standarcl oIphvsical and nrcntal hcalth") mr] su African Cl]rartcr, .tillnn notc ttt),

a.i. ,6. para. r, ("Ilvcrv incliviclual shall havc rhc rirl-ht to cn joy thc bcst attain;tblc statc of phy'sical

;lncl mcntal hcalLlr.").

S,z ICESCI{, lqnn notc rr.9. arL. u(r) ("'l-}rc Statc. I'arric. to thc prcscnt (lovcnant rccoqnizc thc

light olcvcryonc r() an a(lcqurtc sLandard of livinq ftrr hintsclf and Lris lanrill', irrcludingadcquatc
ftr6c1- clorhinq anrl lrousinq., ancl Lo thc corttittrrous itrtpirtvcnrcnt of lir.'ing conditions-") all.ve
(iI.-l).\\(/. slrl)ra n()tc ri)-,lrt. r4l'ri(h) (thc rirt.hr "t0 cn jor';rclccltratc livirtg t:orrdiriorrr. llarticularlt'
irr rclatior.t to lrotrsinq").
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Housing as a cornponcnt of the right to arr adcquate standard of living has high-
lighted thc harrns suflcrcd by Kenyan womcn who do not ha\rc cqual propertv
rights under custotl)aly law: "[D]iscrimination in cusromary law with respcct to
wotrcn's property and inheritance rights ncgatively affects thcir righr to adequare
housing."'u+ Fbr cxarnple, "[c]r,en if a woman builds or pays for a housc hcrsell,
tradition oftor dictatcs that it bclongs to hcr hurill2ncl.":ri Thc discrirlinatory e[-
fccts oI custonlary law in these situations dcmonstrate the nced [or new laws t<-r

cxplicitly protect womcn's equal rights to property.

B. Tct Btct-t'Ku;tl;th'out-x .s EqguL Foolt*c h'rttl Mnr, Kr-md Mustlnotlsu Srx-Dls-
c N n[ LN,t'r O Rr c I ),\' t O 1tL4 Rt' L4 r+'s

Wc havc movcd on from cllsLomary law in otl-rcr arcas, so why should it kccp
hauntin.q tts in owncrship of propcrty? Wc havc movccl on fnrrn crrstomzuy law in
rrrarr\, \^'ays wcarirr.q a busirrcss srtit is rrot cLrstonlary. This ofJicc is not custol)rary.
i\{'r, pcoplc [in thc past_] uscd to rvalk around halt-nakcd according to cusLom. Scr

u,e cann()l go blanring clrstomary law3t6

In accordancc with intcrnational hunrarr ri.qhts lan, and rcgional dcvcloprncnts
in ncishbourinc statcs, Kcnya should cnact ncw lceislation to ncgatc thc discrimi-
natory c{Iccts of customary lau'and pron'r()rc worncn's cqual propcrty riehts. Kc-
nya's application o[ discrinrinatr)ry custon]ary lar^, to land and propcrty vrolatcs
thc lundarncntal human rishts of \^/omcn .quarantccd by thc Kcnyan Constitution
and by rcsional and intcrnational trcatics. Thc Draft National Land Policy rccos--
nizcs that "[t]hcrc is conflict bctwccn constitutional and intcrnational ;rrovision.
on gcndcr cquality vis-i-vis customary practiccs that discriminatc against wolncn
in rclation to land owncrsl.rilt."3, A (tarutorv provision to prohibit thc application
of customary laws that discrirninatc against w()r'lrcn in land ri.qhts would rcsolvc
tlrc conflict bctwccn intcrnational larv and customary law. Thus it rn,ould fulfill thc
I)r'aft National Land Policy's cornmitmo'rt to "[r]cpcal cxistin.q' Iau's and outlaw
. . . custolrs and practiccs that discrirlinatc a.qainst \r'orrrcn in rclation to Iand."r;s

Nciehborin.q Alricau statcs havc cnactcd Pro€rcssivc lcsislatitrn ro prorcct
u'otttcn's cqual riahts t() propcrt\,', thcrcby indicatins that thc lastins ir.rflucncc of
African customary Iarv is not a barricr [o chanqc. For cxanrplc, U.qanda's Land
Act lintits thc a;rplicatiorr o[customarv larv to cnsurc that it d<tcs nol discriminatc
asainst \rromcn. Thc Act statcs that "In]ny dccision rakcn in rcspccl- o[ land hcld
undcr custouraly t-cnurc. . . shall bc in acc<lrdancc r.,,'ith thc custonrs, traditions
and practiccs of thc community conccrncd, cxccpt that a dccision u,hich dcnics
\^,()nrcn . . . acccss to owncrshilt, occupation or Llsc <-rIany land . . . shall bc null and
v1;jd."r,'r Similarly. Tanzania's Villagc Land Act dcclarcs that custornary larv shall

3i5.
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Stt Rtltnrl ol lfu Stnn! RillDrtor on 4rltqult IIntrutl roo4, ttlllt tlotc r3l. p.rra .iS.
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bc void "to the extcnt to which it denies \.r,onlcn, childror or persons with disability
larvful access t<-l owlrcrship, <-lccupation or usc olany such land.":rs" Thc South Af-
rican Constitution protects wonrcll frtrm discrinrirration by rnandating c\/cry court,
tribunal or foruln to intcrpret customary law so tlrat it conforms to thc Bill of
Riglrts.:s' Kenya should join thc rcgional trcnd cxonplificd by Uganda, Tanzania,
and South Africa and cnact its own protections for rvomen's equal riglit to propert\r

Domestic and international law already linrit the use of customary law when it
is harmful or unjust, and Kcnya needs a statutory rcquircmcnt t<-r apply this prin-
ciplc to discrimination against women. Thc Clorrstitution recognizes linrits to the
application of customary larv in section lr5(z), which statcs that "no right, interest
or other benefit undcr African customarv law s]rall havc e ffect f<lr thc purp<-rscs of
tJris subsection so far as it is rcpugnant to any writtcn lut."r*' ThcJudicature Act
provides an cxamplc ol'such a laur: it applies customarv law only "so far as it is
applicable and is not rcpugnant to justice and morality.";8:; fl6 (lourt of Appeal
citcd this lirnitation in Otieno v. Ougo; while it uphcld t]re use of custornary law as

applicd to the burial placc of a Luo rnan, it rccogrrizcd the restrictir.rns placed on
customary Iaw in the Judicature Act.38l The Bhc case from South Alrica illustrates
how customary law could bc dcerned unjust rvhcn it discriminates against women
in terrns of property rights. In Bhe, the Constitutional Court of South Africa ruled
that denying equal inhcritance rights t<l womcn under customary law violated
womcn's rights to equality and dignity.:s:,Thc court decried the harmlul cffccts of
custollary larv that discrirlinatcs against women: "Discrilnination convcys to the
pcrson rvho is discriminated against that thc pcrson is not olcqual wortlr. The dis-
crinrination against womcn conveys a messagc that women are not oIcqual worth
as mcn.":i86 To uphold the right to equality and to cnsure that Kcnyarl wolnen
rcccivc the same protcction against discrimination, rhe National Asscmbly should
prohibit the applicatior.r o[ custornaly larvs that discrirr.rinatc agairrst wonren.

The elirninati<-rn oI se x discrimination not only fulfils an obligation unde r intcr-
national larn,; it also rcllccts thc rvill <lI the Kcnyan pcoplc. Koryans havc shou,n
thcir support for such a provision during public consultations carricd out bv the
Korya Law Reforrn (]ornrnission ir-r zoo7. Irr prcscntations on thc proposcd Gcn-
dcr Ilquality Bill, 9r pcrccnt ol rrspondents said that rvomen had bccn discrimi-
rratcd against and 96.6 percent o[ respolrdcnts agrccd on the necd for an anti-

38o. 1'hc Villa.qe Land Acr, (r99.9) Oap. rr4 $ ro. (lanzania).

3ii,. S. Aru Clor-sr. rqg6 art. rrr (rq.96). Szr Crrrtt or IIoL,stNt; I{tt;trrs rsn lir,tt'rtoNs, Bt<t.,lt;txc;
llrgi.rt.t'n' IIoltt. rrr (,.roo4).

3tir. (lor:rtru.rtox, Art. r r.i(z) (rcr ccl. eoor) (rgqli).

:ll'13 'l'hcJudicaturc -A,ct, (.-roo.1; Cap. ti $ 3(r). (Kcrrva).

3ti.j. Otiutou (htqo. (rqii7) K.L.l{. j7r (II.C.K.). i['ri h (q9i) K.t-.R. 4o7 iC.A.K.t.
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discrimination law.i8; Thc <-rvcrwhclming popular support for scx equality further
demonstratcs that culturc is not a lcgitirnatc cxcuse for discrinrination against
women.

IX. PROCEDURAL FAIRNESS IN I.AND ADJUDICATION WILL BET.
TER PROTECT WOMEN'S RIGHTS

TIrc curlcnt land adjudication systcm frcqucntl,v dcnics worncn's Iand and
propcrty rights bccausc of thc undcr-rcprcscntation ol u,omcn on land bodics,
thc lack of duc proccss rights in disputcs tribunals, and insuflrcicrrt trairrirrgof lo-
cal oflicials rvho dccidc land disputes. Thcsc dcficicncics in thc land adjudication
proccss violatc rvon.rcrr's right to cqualitl,, thc right to participation in politica] lifc,
and thc right to due proccss, all of which are guarantccd undcr intcrrrational con-
vcntions that Kcnya has ratificd. By instituting nrorc procedural safcguards and
gcndcr-scnsitivc policics, thc govcrnmcnt can addrcss thcsc gaps and cnsurc that
womcn's rights to Iand arc protcctcd.

A. Gnlnrn Btt.tirr:r t.t\'L1^D lJonrs l4/tu. IJyntn Rt.ru.rr'rComMti.t\t'n'NI.I:DS

Kcnyan wonrcn constiturc thc vast rnajority o[a.qricultural workcrs and domcs-
tic tillers and larmcrs, /ct they lack both a prcsc,rcc and a voicc orr Iand bodies.
Grcatcr rcprcscntation ol- worncn on lancl adjudication bodics will bctte r rcflcct
thc nccds ancl rcalitics ollocal communitics.

(r) Thc Uncler-Rcprcsentation of Womcn irr Land Bodics F-avours lVfen and Vio-
latcs thc Rights to }lquality, Political Rcprcscntation, and Participatiorr in Social

and Polirical Lifc
Kcnyan womcn arc vastly under-rcprcscnted in local instirutions that ad-

judicate Iand disputcs, artd tlterefcrrc thcir intcrests are rrot adcquatcly pro-
tccted by thcsc bodics. The rcprcscntation ol u,ornen on institutions such as

county councils and land control bc,ards is cspecially important in light oI thc
critical role that thcsc bodies play in ovcrsccins land whcre thc nra3ority o[ Ke-
nyans livc and fartn.tss F-urthermorc, w()n)or have a particularlv crucial stake in
thc decisions by thcse bodies bascd on tlrcir qrcater contribution to thc aq'ricul-
tural rv<-rrklolcc in Kcnya: "it is a pity that \vomcn... do nclt cvcn participatc in
rrrakinq major dccisions pertaining to allocatiol-r and use cll such property,."rsrr

In both electcd and appointed land bodics, \^/omen arc eithcr cntirely nrissins
or vasllv outnumbcrcd by urcn.:rt'Thc gr>vcrnrncnt rccognrzcd this pr<lblcnr in its
Naticlnal Gcndcl arrd l)cvclopmcnt Polic,v, in rvhich it reportcd tha[ rvonrcn havc

:lt'lZ Kcrrya [.art, Rclornr (]ornnrrssron ancl \4oharnnrc<,I 14urq'ar Advocatcs. 'Ihr Pro,rcdngs Rtltort of tht
I'rounnal l\ltlu On:tLtalu,t l[ultttgs on l]rc lLeltcrt ottiArnlytr ofthc ]t'lanragt liil te.g.3. /h lllattrd l'l'onrctt

hoptr4 liil, thr Grtln Eqmhq Ril cooe lttd tli Fontlt hnltrttln 1'l)oturtu liolr:tn) Ihll not Ihll Bttuat,
tTth Eltntan tooTntd rotlt .41tt,l Loo; {unc:roo7) (orr filc u,rrh author)
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traditionall,v been cxcludcd fronr decision-making proccsses that conccrn land.:is'

Thc policv notes that "[d]cspitc the fact [hat worncn account f<lr slightly, rnorc

than half oI thc total population and cornprisc a largc voting population, thcy
arc still inadequately represc,lted in strategic dccision-making institutions such

as... grassroots-bascd institutions such as Land Boards.":iu' po. example, wolllc:n
madc up only 8.2 perccnt of county councils in 1997, which reprcscntcd a gradual
increasei frclrn r.7 perce nt in r986.:ru:r As of zoo8, t]rc Mcru County Council included
only five women out o[ 43 council members,:rsr and thc Laikipia County Council
inciudcd only five \.r,onten out of a total o[ 36 c<-runcil rnembers.3e5 Thc sker.r,cd

gendcr ratio is not merelv the rcsult of women's difficulty in winning elccted seats;

appointcd bodies such as land control boards cxhibit thc same imbalance. F-or

exarnplc, thc Land Clontr<>l Board in N{eru includcd only two women out o[ ninc
total mcl.r'rbcrs in zoo8.:iss 1616",1-,.r in elected bodics such as county council or
app<linted bodies such as land control boards, womcn arc still wocfully under-
rcpre sentcd.

(}cndcr discrirnination in the constitution oiland bodics is rvidespr-cad in prac-

ticc dcspitc thc fact that thc statutes sovcrnins t]rcsc institutions do not cxclude
worlrcn frorn scrving as rnernbcrs. So u'hilc thc county councils that adrninistcr trust
land according to thc Trust Land Act allorv worncn to run as candidatcs, thcrc arc

fcrv rr,omcn scn,ing as council mcmbers.3sT Paul Ndungu, thc Chairpcrson rlf thc
Ndungu (,'ornrnissinn on Land, cxplains that in trust larrd al-cas, "rnost o[ thc cot'tt'

munitics... arc cotrsctwativc in tcrms of allorvine\{,omcn in decisioll making- Iet
alorrc gctting to bc clcctcd to ... thc county council. Thcir culture is such that rvr:trt-

cn don't dcal r.r,ith Iand rrrattcrs and govcrnancc issucs. That is ntan's tcrritory.":iss

Othcr land statutcs pcrpctuatc discrinrination bv rclying on elders to adjudicatc
land mattcrs in a contcxt rvhcrc cldcrs arc rarclv. if cvcr, wolnen.3e:) Althou.gh thc
Land Adjudication Act sounds gcndcr-neutral in sctting up committccs consist-

ins of tcn "pcrsot.ts" in thc arca undcr adjudication, in practicc thesc "pcrsons"

arc all nralc cldcrs.4"" Thc Land l)isputcs Tribunal Act also calls for a pancl o[

39I.
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Intcrv.icrn,u,ith Charlcs l!{urithi l\{aransi. Chairman. \.{cru Ccntral Countv Clouncil, in l\'1cru,

Kcnya (\'lar'. ir. rooli) (()nlv r wonrart u'as clcctcd and 4 \!'omcn \r'elc nominatcd).

Intcn,icw rr,ith (lounn'Olcrk, Laikipia (lountv ('louncil, irr Nanl'ukr, Kcnva (\'1ar. jr,:rooli).

Intcrvir:u,u,ith John Kinvua, Land (lontrol Board mcnrhcr'. in \f cru, Kcnya (\'[ar. io. roo{l).

In[cn,icrv r.,ith I)aul Nclungu, (lhairpcrson. Ndunq'u (]otttrnission c,n Latrd, in Nairol:i, Kcrrya

(Ayrr. 3. zooS).

Intctvicw willr I)aul Ndun.gu. ChairPcrs()rl of lhc Ndunsu ()otttltrission tin Lancl, Nainrhi' Kcnya

(Apr. 1. zoo8).
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cldcrs to decide Iand disputes.rn'Becausc cldcrs are rraditionally nralc, \!,onrcn
arc de facto excluded from these proccsscs.{,,, Thc Gcndcr and Dcvclopment
Policy explains this trcnd b), indicating that at thc community lcvcl, "worncn
wcrc traditionally not rcprcscnted in decision-nraking bodies at villagc or clan
councils of eldcrs whcrc all policical and judicial dccisions r+'ere madc."ru'r It la-
mcnts that, "fa]lthough womcn havc made an immcnsc contribution to thc s<.r-

ci<.r-cconomic and cultural development of the country, their periphcral positi<ln
in political participation and decision-making is vcry rnuch influcnccd by Ithc]
patriarchal systeln, which assumed that nrcn rcprcsent wonteu."rn+ Thc cxclu-
sion o[\vomen lrorn thcsc dccision-making proccsscs rclegates them to [he status
o[ sccond-class citizcns r,r,ho cannot represent t]rclnschres in positions o[ powcr.

Thcrc is a stark disparity bctween women's contributions to societ1,, cspcciallv
in thc context of agriculturc, and rheir exclusion frorn tl-re decision-rnaking pro-
ccsscs that affect thosc contributi<.rns. Womerr have a unique perspectivc in land
disputes: they arc most likcly the ones who takc carc of tl.rc horne and thc crops.,or
According to govcrnment cstimates fiom 2ooo, wonlc,r headed 38 perccnt o[agrr-
cultural operations in Kcnya.r"6 Furthermorc! womcn constitute over 8o pcrccnt clI
thc agricultural labour forcc and provide appr<-rximatcly 6o percent o[farrn-derived
il.tcome.rni Becausc so rnany women havc cxtensivc cxpcrtise in agriculturc, thcy
possess the neccssary qualifications to sen/c on land boards that approvc transac-
tions itr agricultural land. Under the curre nt systcrn, inrportanr decisions affccting
wotnen's participaticln in asriculture and flood yrroductir-rn are madc without thcir
Participation.+o8 Oncc thcy are included in thc pxrccss, rhcy can urilize their cx-
pcrtisc to contribute t<l local dcvclopment and thcleby bencfit rhe socicty at large.

U.dcr the current systcm of unflair allocation of seats on ]and bodics, pre-
dominantlv male institutions often rcinforcc patriarchal ideas about rvon.rcn's Iack
<lf propcrty rights.t"s Manv men hold biased attitudcs abour womcn rvhich in-
flucncc their intcrprctation oI t]re laws.a'n F-crr cxanrple, a governmcnt-appointcd
sct.tior chieI rn Kajiado district irrtcniewed bv Hurnan fughts Watclr statcd tJrat
"Ia.] wornan and thc co\{,s arc a man's propcrr}r" Hc laus]red at thc norion that a

4c)r
'['hc.'\lrican advi.or1, c()n]mrttccs undcr thc TrusL Land Rulcs and thc land control boards undcr
thc Land Contnrl Act also do not cnsutc that urrrncn arc rcllrcscntcd rn thc ad;udrc,rt<lry bodrcs
dcalrng rr'rth land.

'lclcphonc Intcn'rcrr'rr,ith Lily \{urcr, }l{onrtonngancl l,\'.rluatron O[[lccr. Kcnva Land Allrancc
(Ftb. :r6. zooti)

\l-rlrtx,rr (]r rnrn .rru I)lt't t-ot'lrI yr I'oLlr:", \ttllt n<ttc 37. .tl 20

.Srr:r/. nt l8
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,^/()man could take cattle if thcrc rvas a divorcc, say,ing that ]re rvould "never allow

this."r" A village elder from thc Maasai community also cxpressed disagreelncnt

rt,ith thc iclea ihat \,rrolren arc cntitlccl to a sharc o[ t]rc famil;, ProPcrty, noting
that "in N{aasai culture, a w()man is not supp<tscd ttt own Propel-ty."o'' The mcn

who hold such attitudes arc lhc samc oncs that makc dccisions in land disputcs,

lcacling to blatant discrinrir-ration asainst w()mcn. 'lhc cffccts clf thcsc biascs arc

csltcciilll, pronounced in boclics that cnlcllcc customary lar.rr.Because custo]rlary

larr it u.ririirren and malleable according to thc situation, it is "prone to subjectivc

irrtcrprctation."+': f)iffercnt ltcoplc clftcn havc diffcrcnt idcas about what cu-stomary

larv is, nhich results in divergcnt outc()mcs dcpending on the particular decision-

rnaker. If rvor.nen's voiccs ari includcd in thc proccss, thcy rvill be more likcly to
take women's experienccs into account instcacl oI pcrpctuating patriarc]ral biascs.

Thc lack of fimale rcprcscntation in institutions that deal rvith land violatcs

lundamcntal hurnan rights protcctcd in t]rc Cbnstitution and in international trca-

rics that Kenya has ratificd. TJre Constitution guarantc'cs the right to be frcc frorn

discriminatiotl or1 the basis of scx in scction iir(r), r,r,hich dcclares that "no larv

shall make any provision that is discrirninatorv cither of imelf or in its effcct-"'''
T[e laws t]rat iei up adjudicatory bodics lcrr land violatc section [iz(r) becausc thcy

arc discriminororyi,-, .ff..t. Sincc cldcrs arc traditionally rnale,+'5 appointing thcrn

as thc decision-makers in land disputcs discrinrinatcs against women and thcrcbl'

violatcs sccri<-rn tl:(r). As a star.c party to thc Af rican Cl-rarter and the intcmational
human rights conrrentiotrs, thc govcrnmcnt is tlbligatcd to not o,nly resp-cct worn-

cn's right t<,1 be frce [rom discrinrinati<ln but to a]s<; clin-rinatc all ltrrms of discrilni-

nation and creatc equalit,v for tr,omcn.a'6 By maintaining a discriminatctry systcm

6f'land adjudication in u,hich wonlctr arc undcrrcprcscntcd, Kenya is violating
its obligaticM to pronlotc crluality undcr thesc trcatics and its own Constitution.

Thc-exclusion of r.tomcn {iorrr dccision-n.rakirrg bodics also infringes thc right
to political reprcsentation ancl thc risht to participatc in social and polirical li[c.
Th; ICCPR,bf,OAlt, and the Protocol to thc r\frican (iharter r>n Human and

Pcoplcs' Rights orr tJre Rights of Wcrrncn in Afr'ica all protcct thc rights t<-r political
pu.ii.ilroti,r-,-r and re prcseritatior.r.'r', Kcnya has an obligation under C-I DAW articlc

7 t,-, "..nrr.. [o \{romen, on cqual tcrnts with rncn, []lc right . . [r]" ParticiPatc
in thc lcrrlnulation oI sovcrnrlrcnt policl' and thc inrplclncntation t]re reoI ancl t<r

holcl public office and pcrlornr all public [unctions at all lcvcls of govcrnmctrt."

I4'O I,t EJ\' S UI.N D A N D P R O P E R'TI- R I G H'TS I N KT^!\iru
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The (IEDAW Committcc raised this issue u,ith the Kcnyan gover,rmenr in eoo6,
cxpressing its conccrn about "thc undcr-rcprcsentation of rvomen in political and
public life, in particular . . . in app,inted decision-rnaking bodies."o,a By failing
to provide seats for rvomen in institutions that. collcern Iand, the governmcnt is
eilcctively excluding women from an important and fundanrentallrca of socia]
and political lifc in Kcnya. As u,omcn play such an integral role in cultivation oI
agricultural land, this failurc to providc for equal representation is a scrious dctri-
ment to the countrl'. The CEDAW commirtee has srresscd that "[w.]omcn's full
ParticiPation is essential not only for thcir empowcrmcnt but also ftrr thc advar.rcc-
mcnt of society as a rvholc."+",

(z) T" uphold Equal fughrs, Kcnya Should Rcquirc Represenrarion of w.mcn
on Land Bodics

Intcrnational lar.,, rcgi<lnal trcnds, and Kcnya's orvn govcrnmcnt poli-
cics all rccognizc thc nccd l-or rcprcscntation oI worncn in Iand bodics. an in-
tcrnational arrd rcsional conscrrsus has cmclgcd thar wonrcn should bc in-
cludcd as cqual participants in political li[c. Tb cnsurc thar r.r,omcn's voices
arc hcard irr thc dccision-nraking pr<lccss, thc National Asscrnbly must cn-
act statutory rcqur'rclttcnts f<rr fcmalc rcprcscntativcs in thcsc instituti<tns.

Thc Kcnyan Constitution prrlvidcs support f<rr scttins asidc scats for womcn
in dccision-making bodics. Scction JJ(3) rcfcrcnccs thc nced for fcnra]c rcprcscn-
tation in Parliamcnt, stating that thc pcrsons filling thc appointcd scars shall bc
notlinatcd by thc political partics "taking into account thc principlc of gcndcr
cquality."t" A similar suidclinc could bc applicd to local land boards-t., cnruic that
u/omcn alc adcquately lcprcscntcd. Such a proposal rvould also firrd support fronl
sccti()n 8z(4) ol^ thc Ocrnstitution, which allorvs afIirmativc acrion mcaiurc. that
a-rc "rcasonablv justifiablc in a dcnrocratic socicty.",r,, Thc govcrnmcnt idcntificd
thc nccd lor implcrncnting lc.qislation fol this provision in iti rcporr to C!]I),{W in
lo-o6, notins that "fallthoush scction 8l(a(d)) o[ thc constitution prcvidcs [or- . . .

affirmativc mcasurcs for groups that havc su[Icrcd a rcco.qniscd form oldiscrimina-
tion such as scx bascd cxclusion, thcrc is no cnablin.q Icgislation to cnsul-c thc cn-
fotrccmcnt olsccti<ln 8z(4(d))."r" Tlrc Oonstitution also aurhorizcs such mcasurcs
in_ scction 8z(5), undcr which ccrrain classifications may bc applicd to a pcr-son
who is "appointcd to an omcc in thc public scn,icc,... in rlrc scnicc rrf a local
govcrnlncnt authorit,v or in a bod1, 5opp6ratc cstablishcd by any lau, for pul>lic
purposcs."'t'; According t() thcsc provisions, lhc govcrlrn)cnt calr cnact scx-spccific
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requirements for appointrncnts to local governnlcnt authoritics such as land bodies.

intcmational liw also supports the use of affirmative measures to includc rvom-

cn in govemn'lo1r institutions. In accordance with ICC'PR article 15, the l{uman
Right; (]ommirtee has declared that states must take "effectirre and pcr-sitive_mea-

suis to promote ancl ensure rvonren's participatiotr in thc ccrnduct oI public af-

lairs and in public officc, including appropriate affirmativc actiorl."+'+ In addition,
CEDAW rrii.l. 4 provides for temporary special measures "aimed at accelcrating

de fact<l equalitv b.t-ec,-, men and women,"4o5 which applies to achieving \r'omen's

equal participaii,rn in p<-rlitics.a'6 Furthcrmore, the government has atrnounced its

.o,rr,-,rit*"ni to internatiotral nortls in the Beijing Platform for Action,a'; which

advocates for equal rights to political representation for womcn. The Beijing

Platform calls on gorrernments to set specific talgets and implement measures to
"substantially incriase thc number of r,r,<lmen rvith a vierv to achierring c'qual rep-

resentation of womcn and men, if neccssary through positil'e action, in all govern-

rnental and public adrninistration positions," and to encourage political parties to

integrate wonlell in clectivc and non-clective public positions "in the same propor-
tion"and at tlte samc lerrels as lrcn."4"8 The internatiotral cclnsensus re{lected in the

Beijing Platform should scnre as a guiding principlc for the I(en,van govcrnrnent
to iulfill irs commirments laid out in thc national Gender and Development Policl'.

Serrcral of Kenya's neighbours and other sub-Saharan African countrics ]rave

passed statutes to'ensure iemale represcntation on land boards. Uganda's. I and

Act requires that "falt least one-tJrird of the" at least fir'e members of a district
land board "shall be r,r,,1y11sn,"+'s and "at lcast one of the" fir,c rnembers of a Iand

corntnittce "shall be a I,\roman.):43' Similarl,v, Tanzania's Village Land Acf rcquires

that village land councils c<lnsisting of bctween five and scl'en mcmbers must

include ai least rwo womer1.r,,' L uddition, village adjudication cotntlrittees con-

sisting clf betrr,een six and ninc mcmbers llrust include at least three women.a:i'

Namibia has also er-racted a rcquireme nt flor four \volnen to bc appointed to com-

rnunal land boards.+:: Provisions for lernalc representation in t]re region dctron-
strate that African custonts arc n()t an inrpedirncnt to erlsuring wolncn's equalit}

The Kenyan government has rnade laudable cfforts to prornote thc reprcsen-

tati6n o[ wor]rell, but furthcr action is nccded to realize t]rcsc aspiraticlns in en-

frrrccablc lcgal prtlvisions. Prcsiderlt ]\4\^'ai Kibaki's announccrlent that wolllen

'IIOMLNS 
UADAND PROPERTTRICHTS IN KEM'A

llRC, Gcural 1onmnt No. t8, sultra notc r 22, para. eq.
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s]rould constitute 30 percent o[ all E<-rrrernment posts4'i4 was a progressivc stcp in
the right dircction, but it has not becn fullv inrPlcm.r'rgscl.+:r The directive lacks
the force of law and therefore nlust bc cnacted in a statute to ensure comJrliance.
The Kcnyan go\/ernment has cxplicitly rrccognized thc need frrr increased rep-
resentation of r.r,omcn in its National Clendcr and Dcvelopmcnt Policy and the
Draft National Land Polic1,. Thc National (lender and Devclopment Policy de-
clares that the governnrent is "committed to promoting participation of wolren
in leadership positions"+'i6 and that its policy objectives are ro "strengthen and
promote increased and equitable participation by Kenvan wonlen in the e]ectoral
and decision-making process at all lcvcls" and to "[dJevelop a monitoring frame-
work to mcasure the levcl of participation of womcn in the political and decision
making process."+;z Kcnya's National Land Policy reflects the need for increased
female representation in the specific conrcxt <-rf Iand, declaring that "[w]omen
are not sufficiently represented in institutions that deal with lurd."r',* To soh,e
this problern, thc p.licy pro'ides that thc Government shall "le.]nsure propor-
tionate rcpresentation of wcln.rcn in institutions dealing with land at all level.."+r.)

Both the Kenyan governnlcnt and thc population support the inclusion of
wotren in decision-making bodics. Durins public consultations carricd out
by the Kenya Lau, Refonn Commission in 2oo7, rhere was unanimous agree-
mcnt ol'l t]re nccd for broader legislation on affinnative action, and 85 percent
of rcsponderlts supported cqual represcntation of wonren. In interwicws con-
ducted by the Inr,ernational \Aromen's Hurnan Rights Clinic and FIDA Kcnya
in March and April zoo8, 9r percent of the z6 respondcnts questioned on the
issuc supportcd a requil'elncnt of womerr's reprcselltation on land bodies.aa,, Thc
National Gender and Devel<lp,nent Policy also supports inclusion of wolrren,
stating that "thc gorzernment fully recognises that women's increascd participa-
tion in decision-making p<lsitions in the Governrnent, NC}Os, Private Sector
and Lceislative Bodies will help to re-dcfine priorities regarding gcnder-specific
concerns, r,alues and expericflces."rn' Member <lf Parliarnent, Gitobu Irnany,ar-a,
notes that progressive reforlns rvill be futile rvit]rout increased female l'cprcsenta-
tion: "[U]ntil we c]rangc the menrbcrship of thcse boards to bring in equality in
tenns o{'composition bctwccn men and women, you rnay have t}re best provi-
sions on the book, but r,r,hen it comes tc-r application they will bc brcached."r+"

43+. Kbakt orrlttAl]nn(trruL',4dto?t CntlttEt,Indcpcndcnt on]rnc. oct. ro. rco6,httyt://u,\u\r'.r()l-co.zJ/
in dcr.ph p?ql;1k_rd= 613&;rrt_11=q wr r 6r.357484 954B255&sct_rd =

Intctvicrv with Rubcn \'{rr,cnda N'[urugo, Land Polrcy ()oordrrrator, :n Narxrbr, Kcnya (Apr r,
zooS).

N.t.Trrr"lrr, ClrrtrrR a.ltr Dlt'rt.ol'wtt^*r Por \'\, \ilfril llotc 57, al 18.

Ir)-. at 22.

Nrt'trrrlr- Lrxn Por t(\-, \tl)o notc ro, \ q 6 ro 3. p,ua ,2?

r/. at \ j.('.ro.j, par.r z:r5(h).

I\4'IIRCT & FII)A-Kcnva. Facr-fincLrre'on \{Iomcn s PrrrPcrtr', Land, antl Inhcrilancc Iilghts rn
Kcnt'a (\,Iar.--{Jrr. ,.:ooli) (on fiic rr'rrh author)

\tt'ttrxlt (irrtrt tt rxtr J)t vtt,ot,rtt r-r ])oI t(\. vtf)tn n()lc 57, rr 2r

Intcl-,,'rcrr'rr'rth(iltoirulnrrn;':rra,ivfcmbcroIl)arlr.rnrcnr.rnNarrolri,Kcnya(Apr,,i-eoorl;
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A statutory rcquirerncnt fcrr lcmalc represcntation on land boclics would build
on rhc g.rr,..i.,,.,r.,-rt's rnork by intcgrating its Clendcr and l-,quality Principles int<r

rhc Iand adjudicatiolr pK)ccss. Thc inclusi<-rrt of rv<.rtttctr in institutions that adiu-

dicatc land disputes r.r,ill arnclioratc thc effects oI traclitional Jratriarchal biascs bv
cnsuring that ivomen's t,oiccs arc heard.,,r The ClEl)AW Committee has notcd
tJrat i[*onrc,-,'. participation rcachcs 3cl to 35 pcrccnt, rcscarch shows that "t]rcrc

is a rcal impact on political srylc ancl thc content ol dccisions, and political lilc
is rcvitalizcd."444 By guarantccing \r,orncn a scat at thc tablc whcn land decisions

arc madc, Kenya can ensurc that thc intcrests of all citizctts arc rePrcscnted in thc

political proccss.

lJ. Lttl Dtspttqs Bour:s Pmrtt't W'ouF-^'FRoIl Pnlsr-ryllc Errt.altry. Cutttts

llxisting larn,s sovcrning disputc rcsolution r:[ land disputcs c<tntain scvcral

provisions that, whilc sclrdcr trcutral in thcir Ialrguagc, havc,advcrsc irl1ract on

womcn's riehts. In particular, thc land disputc laws prohibit thc usc of advocatcs

in procccdinss and prccludc an appcal of dccisiclns bascd on custonrary lau'.

(r) Land Disputcs Proccdurcs Vio]atc Won.rcn's Ri.qht to I)uc Proccss and Equal-
ity Bc[orc thc Law

B,v prohibitine appcals oI customary law dccisions to tlrc coul'ts and by dc-

nvin.g ihc rieht to lcgal rcprcscntation, thc Land l)isputcs -liibunals Act and

thc Land l)ispurcs Tribunals (Fbrnrs and Proccdurc) Rulcs violatc the rights
undcr national and intcrnational law to be [rcc from discrimination, the risht
to cquality bcforc courts and tribunals, and thc right to an cllcctivc rcmcdy.

l-iist, tirc rcstrictions on appcal and on advocatc rcpl'cscntation violatc thc

risht to cqualiry and thc risht to bc frcc [rom discrinrination bascd otr scx suar-

antcccl in thc Kcnyan (lonstitution and in internatiotral law. Scction 7o(a) ol
thc Constiturion guarantccs that "[c.]vcry pcrson has tlrc rigltt to protcctiolr o[
thc lag,," arrd scction 8r ol thc Clonstitution protccts Kcnt'ant frnnl "any provi-
sion thar is discriminatory cithcr oI itsclI or in its cflcct [crrtphasis addccl]."
lVlorcovcr, Kcnya has a dury undcr intcrtrational law trt cnsurc cqual protcc-
[iorr o[ thc lar.v and to clirninatc all lorms o[ cliscrirnillation agaittst h'omcn.

Thc rcstrictions on appcal and on lceal rcprcscntati(),1 in lancl disputcs tribu'
nals violaLc thc cquality provisions undcr national alrd intcrnational ]ar,u' bccausc

o[ t]rcir discriminatory clTcct. Whilc thc provisions alc lacially rrcutral in applying
thc sanrc rulcs to rncn alrd \\()mcn, thc provisiorrs disadvantagc \t'olncn bccausc

thcy insulatc cusromary law, which .qrants mcn nt()rc land rislrts,'r'r: from judicial
,.r,i.r,n. In addition, wonlor cann()t I)rcscrlt clTcctivc clairns rvithout achrocatc rcP-

lcscntati()n bccausc theV alc usuallv unfarniiiar rr,ith lancl lar+'s.rr('\A''omcn havc

traditionallv bccn cxcludccl lronr dccision-making proccsscs rcsarditrg land; rncn

l41, -S.{ Intcrvicw rr'ith Narrc}' ,\}risai, Prrricct Officcr, Shcltct. }irrlrrr
'.rooli).

4aa. Ol,l)A\Ai. (Ju,trt/ Rc,ttntrrtctdnlint :.j..\il1nn n()tc 4I9, parir. r[i.

1.1j. ,Sr, iIl{\\:. I)rrt tit t Stl"'tr.rtltrs. :t1,rt nt.lt'.6,itt 't.

116. Sl I(1..{. (lRl'ltt;rl (it xtrt tr lsst t s..rti/rr n()tc io. llt Io ll-

in Nairrbi. Kcrrva (;\pr. '.:.
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hold thc vast rrrajority of thc larrd titles and the vast rr)ajoritv of thc seats on land
boards. Womcn have oftcn ncvcr hcard of t]re propcrty laws; as a rcsult, they do
,tot know thcir rights to land or the procedurcs by w]rich thcy could protcct t)rcir
proPcrty.44i Wonten's lack o[ a\4rarcncss o[ thcir Iegal riahts disadrrantages thcm in
rclation to men, rcndering thc dcart]r o[ procedural safcguards evcn more ]rann-
ful to thcm. Women, as gcncrallv ]css educated and lcss Iitcrate than mcn, may
not understand thc c<-rmplex land Iaws or the Land Disputcs Tribunal system44s
and may uot be able tcl prcscnt thcir claims effcctively u.ithout an advocatc rvho
undcrstands thc law. Furthcrmorc, mcn already havc a prcsumption in their favour
r"4rcn it comes to prcpcrty disputcs because thcv oftcrr hold the title to thc land
alrd are presurned t<l be thc owners oI matrimonial prcpcrty,. As a rrcsult, the lack
of an advocatc does not prcscnt thc same challcnges to mcn as it does to womcn
r,r,ho havc greater difficulty proving that they have rights to the land. Thus, thesc
provisions vi<.rlate the right to equality in the Kenyan (lonstitutior-r, thc ICCPR,
(lIiDAW and tJre African (iha11sp.+ru Thcsc rulcs also dcny thc cqual prorcction
of thc laln' guaranteed in scction 7o(a) of thc Kcnyan Constitution and intcrna-
tit-rnal human rights lrcaties bccausc such rulcs perpctuatc s),stcmic biases against
worncn in civil cases undct' thc jurisdiction of thc Land Disputes Tribunals.

Thc rcstrictions on appcal and on advocate lrcprcscntation alsr,r violate thc right
to cquality before the courts. Thc ICCPR suarantccs thc right to equality, bcforc
the courts and tribunals.rt" (IEDAW requircs statcs partics to afford u,omcn thc
samc opp()rtunities to excrcisc thcir lcgal capacit,t, noting in particular that thcv
s]rall trcat \vomen equally "in all stagcs of procedure in courts and tribunals."*'
Wolnen do not facc cqual lrcatrnent in the Land Disputcs Tiibunals becausc
thc tribunals insulate customary law, ra,hich gralrt. mcn ntorrc land rights,45" frorn
judicial rcvicw. Furthcrmore, wornc,'r callnot prcscnt cflcctivc claims without
advocatc representation bccausc they tcnd to bc lcss larniliar r.r,ith land law*.r;i

Sccond, thc restrictiorls on appeal and on legal rcprcscntation deny womcn
thc right to an cffectivc rcnlcd), for violations o[ thcil pn)pcrtv rights. A rvonran
mav bc involved in a case bcfcrrc a Land Disputcs Tribunal bccause hcr husband,
cx-husband, relativcs, or in-laws have dcprived hcr of hcr furrdamental right t<r

propcrty or to cquality and lrccdom fror.n scx-bascd discrimination. Yct il r]rc

+l7. Sr-r lntcrvicw u,rth,\nLhony Karnarrr, Advocatc, rn Narrohr, Kcnva (AIrr. 4, zoo8): Intcn,icu, rn,ith
rural malc larmcr, ru Nanl,sli;, Kcnya (J\{ar. r-g, roo8;.

I

418

449

S,r KLA, Clrurrc,rr GrxDr.n Iss|ns, ffrprz notc 5cr. at ro-il.

,SrrICCPR,srzT?anotcIIq,art,.r6("lall) pcrsonsarccclual ]rcfrrrcthclar.,andarccntit]cdhlr]rout
an1,6liqcvln1ln.tr()ntothccqual protcctronof thclarv."),(lF.I),\\,rI,tuflaioLcrrg.arL.r5(r,r(".Srarc.
Paltrcs shall ;tccorcl to u,onrcn cquality rr'rth lnor hcfr>rc thc Iarv") and art. t(t1 (Sratcs parrrcs sh.rll
undcrt.rkc t<l "cstalllrsh lctal protcctron of thc nghts of r.,omcn on an cqual }rasrr u'rth mcn and to
cnsutcthrough(()n)pctcntrtattonal tribunalsalrdothcr puhlicinsrrtutronsrhccllcrrrrcl)n)rccu()rl
<rf rr'onrcn .reainst an1,.rct of di\ct'rmrnaLrrrn"); Aftrcan Chartcr, tilltt t\otc r{r. arrs. rti(,i) and ;(r)
("1c lvcrv rncltvtclual shall bc cryual bc[orc thc ]au"').

IC('l'}l{,.iulttt ooLc IIq. irrt. t4(r)

(lEI)AW, \ul)n notc il11. arr r5(-r)

.Srr J J li.\{i. I)rrt'ttt t .S'rr\lt rlt:. \ul)1o ntilL 6- .tt e.

.\r, ,r1 at 4 r
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w()man cannot bring an advocate [o rcprcscllt her, shc will be Icss likely to l)rc-
vail on hcr clairn and thus less likely to havc an effectivc rcnrcdy ltrr thc viola-

rion of her fundarrrcntal right. The ability to appcal thcsc dccisions is espccial-

lv important in thc c()ntcxt of tribunals which are madc' up of n-rostl,Y lr-re n atrd

rn,hi.h oftetr rcflcct biased attitudcs about \&'()l]tcn.1i-,'1 Witlrout an appcal, wolllcn
have no recoursc to challcngc discrirnir.ratorv dccisions that clory their rights t<r

the land. Furthcrnrorc, b1, deurrinq' cust()lnary law a qucsti()n of fact that cannot
bc appealed to thc Kcnvan courts, thc Land Disputcs Tribunals Act prevents a

\^/oman from [raving acccss to judicial r-crncdics and cxcrcising a right to appcal.

As a party to the I(lCPR, Korya must "cnsure tJ'rat any Pcrson r.r'hose rights
or frccdorns arc violatcd shall ]ravc att cffcctivc remcdy"{: alrd "cnsurc that
any pcrson clairning sucJr a remcdy shall Jravc his right thcrc-to dctcrmincd bv
comfictent judicial, administrativc or lcgislativc authoritics, or by any other cotn-

pctcnt authority providcd for by thc lcgal system of the Statc, axd to devclop thc

possibilitics of judicial t'ctrted1""r:n F-urthcrmorc, the Alrican (]Jrartcr otr Hurnan
and Peoples' Rights guarantecs an individual "[t]he right to an aplleal to com-

percnt nitional ()rgarrs against acts o[violating his fundarncntal rights-"ts; LIndcr-

ih" tCt;pn, CEDAW and the African (ihartcr, Kcnya has an obligation to pass

lcgislation that u,ould guzrrantec duc pxrccss rishts and rclno\rc tlrc discrimination
ugii.,.t womcn in rhc Land Disputcs Tribunals Act and thc Lancl I)isputes Tribu-
nals (F-orms and I)roccclure) Rules.

(e) Kor,-a N{ust.,\nroro ,n. 
1i;r,,1,111:1ffif,:ibunals 

Prc,ccdurcs ro Protecr

Rc[<lnn ol larr,s eovcrning land dis;lutcs wou]d addrcss thc violations of dotrlcs-

tic and intcrnarional law caused by thc currcnt proccdurcs. Thc Land l)isputcs Tri-
I>unal Act should providc that custonrary Iaw is dccrncd to bc a qucstion of law and

tlrat all qucsrions ol- lau, undcr thc Larrd Disputcs Tr-ibunal Act ntav bc appcalcd.

In addition, thc Land l)isputcs Tribunals Rulcs should cntitlc atry Party to aPpcar
or bc rcprcscntcd b1'an advocatc ol anothcr pcrs()n olthc partv's ch<licc itr any, pto-

cccdinss bcforc a Land l)isputcs Tribunal or Appcals ()onrnrittcc. Errsuring.iudicial
rcvicr,r,'oITribunal dccisions and thc possibility of adr.ocatc rcprcscntation rvrluld
nritisate thc discriminat()ry cffcct of thc Land Disputcs Tliburrals 1>roccdulcs, pnl-
motc cquality bclorc thc c()urts and rribunals, arrd thc ri.qht tt> an cllcctivc rcmcdy.

Rcforrns of thc currcnt prcccdurcs rr,ill irnprovc the adiudication oIland disputcs
[:1, n.roUt,'ro thc Plocccdings morc cllccti',,c and cfficicnt. Rcprcscntatior.r by advo-

catcs r.t,i]l hclp thc I)artics undcrstand thc lau,s atrd ctrsurc that tlrcir clairt.rs arc r"c]-

cvanr t() thc ntattcr at hand. i\,lorcovcr, thc currcnt prttccdurcs violatc lundarncntal
hurtran rishts, rcndcrilrs arrv prollcrcd ratittnalizati< ns insufficicnt tr,-jusri

corrtinucd usc. ,A.drninistrativc convcttictrcc is n()t an adcquatc.iustificatior.r
F1,

[o
thcir
r scx

discrinrirration, as sh<xr,n l;y tlrc U.S. Suprolc Oourt in its clccision in Rccd r,'.

454. ,Sr, irl at31-4r-

1)J. IC:CPR. iul)rii r(\tL rrq, art. 't(3)(;Lt.

{j6 /L. arr.':i1)(b;.

fij ,{.1-r'i.:an (]h;l|l<:t .iul,t11 111v1g rri1, arr. 7'ir(a;)

:oo.9l rr5
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Rced.rss The (.lourt rulcd that an automatic prcfcrence lor malcs as adminisLrators
of cstates was unconstitutional under thc cqual prctccrion clause despitc the jus-
tification of administr-ativc conveniencc bccause it discriminatcd acainst wol]rcn.
In Aircy v. Ireland, thc European (lourt o['Iruman Rights hcld that a woman was
dcnied thc rights t<l a hcaring and to an cffcctive rcmedy undcr the European (lon-
\rcntioll for the Protcction of Fluman Rights and Fundarncntal F-rcedoms rvhcn
shc could n<-rt affold legal rcpresentation bclore a court to obtain a judicial scpara-
tion.'r',e Similarly', by prohibiting legal rcprcsenrarion beforc thc Land Disputes Tri-
bunals and Appeals (lornrrittees, the Land Disputes Tiibunals Acr dcnies worrcn
the rights to a hearing and to an effecti'c Iegal remedy in Iand dispures. Kcnya's
dcnial oF procedural safcguards canrtc)t bc justified on administrative grounds
rn'hor it violates duc proccss rights and has a discrirrinatory impact on womcn.

Thc prohibition on advocari reprcscntation undcr the Lancl Disputes Tribu-
nals (Forms and Procedure) Rules diffcrs fronr provisions in <lthcr Kenyan starutcs
rrcgarding othcl tribunals. F-crr exan.rplc, an appellant is cntitlcd to an adrrocatc
belore the Agricultural Appeals Tiibunal.r6" An appcllant is also cnrirlcd to an
advocate beforc thc Ir.rcorne Thx Tribunal.r6' Accordirlg to a staff rnernbcr oI t]rc
Law Society of Kcnya, it is standald for a national tribunal to pcrn.rir advocatc rcp-
rrcscntation: "Evcry national tribunal I know of permits rcprcscntat.ion."+6e Thus,
adopting this amcndmcnt rvould lendcr the Land Disputcs Tribunals (F-orms
and Proccdurrc) Rulcs consistcnt rvith othcr tribunal rulcs undcr Kenyan law.

Thc right to an c[[ccrivc remedv undcr international lau, u,ould rcquir-e that
land dccisions itrvoh,ing customary larv s]rould be subject to appcal.+5r Othcrwisc,
customaly Iaw firrdings are insulatcd from judicial revicw ar.rd discrinrinat<1ry dcci-
sions made by biascd tribunal mcmbers r.,ould not reccivc outsidc scrutiny The
Land Disputes Tribunals z\ct should rcllcct the fact that custornary law is treated
as Iaw ir-r thc Kenyan lcgal system. Scction 3(z) of the Judicarurc Act states rhar
Kcnyan courts:

shall bc truidcd bv Alrican customary larv in civil cascs in which onc or rnorc of lhc
particsissubjc<:ttoitoraffcctcdbyir,sofarzr:it isapplicablcan<l isn()t rcpu(g-nant
tojusticc arrd rrtotalitv or ittcotrsistcrrt u,itlr any u,rittcn l2sr, arrd sJrall clcciclc all
such ca.cs accordins to subsLan[ial .justicc.r,

+58.

+59.

{60

46r.

4{i-r

16:t

161

Srr Rccd r'. Rccd, 4o4 U.S. 7r (19,-r).

Srz .: Eur II.R. Rcp. jo5 para rr. rg-,rfi (rty7q)

Srr'l'hc Aqricultur.rl {ppc.rls'lhbunal Ru)cs, (rooq) ('ap ,irti S ,i(r) (Kcny'.r)

Sr, -l-hc Irrcomc'['.rx 1-l-rrlrunall ILulcs, (zooq) C'.rp. 17o \ -r iKcnva)

Intcnrcrr'rr'rth ct.r[f nrcnrlrrr thc Lar.'S.ercrv.l Kcnva. r, \arr.ltr. Kcnv.t (_.\pr 4, ,_roo8)

.Sr:r' '\r|rr.rrr ('h.rrrt'r. \il1)'o nt.ilc lr.9.,trt 7t I('(lPl{- rxl/,/ n()rc 77..ilt -r(.1t

'l'hc-Juclic.rturc Acr. (-roo.1,r Cap tt g.1(e,) (Kcny.r)
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Kcnyarr courts arc compctcnt to hear custonlarv larv cases and often do.a6i Kc-
nya and oLher countrics havc alrcady acknorvledgcd thc intportarrcc o[ addrcss-

ing land disputes in the courts. \,Iagistratc courts "l'ravc jurisdiction to settlc dis-

putcs and rnake dcclarations" undcr thc Land (Group Reprcsentativcs) Act.+6d

in the Dralt National Land Policy, thc Kcnyan (]ovcrnment cornrnitted to "[c.]

stablish ar-r indcpendent, accountable and democratic systerlr backcd by lau, to
adjudicate Iand disputcs at all lcrrcls."+6; Thc Clovernmcnt also plans tr-r establish
a land court as a division of thc I{ish Court to deal cxclusively rvith land issucs in
thc country.+68 A Lar-rd f)ivision has already bcen esrablished within the Nairol:i
High Court, but such divisions are yet to bc rolled out thrnughout the country
Ghana rclormed its stool lands disputes scttlcment p()ccss to sctrd such cascs to
the courts: "Thc High Court shall havc original jurisdiction to hcar and dcter-
rnine any dispute arising from, in respect of or relatcd to a s[<tol land boundary."t6o

FurtJrerrnore, bccause ol thc malleability r>f custotnaty lar,r, and variations in in-

terpretation, judicial rcvicw is cspecially irnportant to etlsure that dccisions arc fair.
The cvolving naturc of custornary law rlakcs it impossible to considcr customalv
lar.r, as a question of [act. When decisions based on customaly law are not subject

to appcal, therc is no opportunity to detcnnine rvhethcr the decision is repugnant
to justicc or rnorality under thcJudicaturc Act. The governrlent must uphold its
own commitmcnt to prc\,cnt thc application o[ custotnaly ]arv where it is rcpug-
nant to justice or moralitv bv guarantceing that customary Iaw is a quesrion o[law
sub.iect to appcal.

(). It'u,tturt"t:47to.t\'oF hro Ltu's RrEtrc Mtxo,ttom ED(lo4'tlo^ A.j\DTrutltltt;

Onc o[ thc sturnbling blocks to thc plosrcss of u'omcn's land and ProPcrty
rights in Kcnya is thc lack o[ knorvlcdgc about t]rc land statutcs antolrg local

dccisiorr-rrrakcrs and thc gcncral population. According to officials at USAID
u,ho carricd out an asscssmcnt o[ Iand tcnurc irr rural arcas, closc to 9c) Pcrccnt
of thc p()or arc not awarc o[ lrrrma] lartrs.rT. Knorvlcdse <l[ thc land laws is par-
ticularly important in rural arcas, rvhcrc thc majority oI pcoplc aflcctcd by thosc

la'"r,s rcsidc.'r;'An advocatc intcn,icrvcd in Nanyuki notc-d thc irrcffcctivclrcss of
larvs that rcrnain unknorvn to laruc swaths o[ thc population: "Thc law is thcrc.
Pcoplc don't know it."'r;' 1,', situations rr']rcrc statutcs providc morc Protccti()ns

465. Slr, c.g., Otieno r'. ()trro, (rqti7) K.l..R. 37r (II.Cl.K.), alfd \ (o8i) K.L.li. 4o7 (C..{'.K.) (holdint
thar Luo cusronr:,Ln' lau'dictatcd that thc hcad olthc houscholcl clctcrnrincs rn'hcrc a famil1'nrcm-
bcr is buricd and that that custonrarv lar" war n()t rcpusnant to.justicc or ttrorality or inconsistcnt

u,itlr any utitLcn lau,).

Land (Group I{cprcscntativcs) Ar:t, (coo4) Oap. r87 $ ro(':). (Kcnya).

N.r-rrrrr.rr. Lr\tr l)ol.r{ t', iultn prtr" ro, \{ S 3.5.g, para. r7o(a).

/1L at \ 4..3.5, p;ua..-r1t1 (..:oo7).

Stool L;rnds Rriundarics Scrtlcnrcnt (Repcal),'\ct \ r, No-,ifi7 ('rooo) (Ghana).

Inrcrvicr', \{,ith llcatri(:c $'am:rlrr'a, DcvcloPmcnl Assist.;ltrcc,\ssistant. LISAII). in Nailrrlli. Kc-

n1,a (r\Jlr. r. ::ooll).

KI-,-\. \,\:r'rvr:r- f,^\r).\\r) Pnot't tir\' I{t<;tt't's, ittlto n(\lc i-;\t t.

Inrcnicrn'r,'ith Gillrcrr ()nrb;rr:hi,.\<lvocatc-. in Nanl'ul<i. T(cn1';r (Mar. eq. er:oll).
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than customary law, this lack o[ knowlcdgc deprivcs women <-r[ an opporturrity
to asscrt their rights. In addition, local officials u,ho adjudicatc land dispurcs o[-
tcn do not havc knor+4cdgc of clr acccss to the laws. According to an Assistant
Chicf in IUeru, tltc inaccessibility of thc Iand statutcs leads to a rcliancc on cus-
tom instcad.+zi WJrere custonlarv law dcnics worren cqual rights to land, this rcp-
resents a serious violation o[ t]rcir rights, albeit a prcventable onc: local lcadcrs
can bc traincd to implerncnt thc land statutes instcad of falling back on custom.

To address thc gap bctwecn written statutcs and practical implcmcnta-
tion o[ legal protcctions, thc Sovcrnment should undertakc a training initia-
tivc for local officials who adjudicatc Iand matters and an a\^'arcness canrpaign
for thc general population. The Institutc of Administration is well-positioned
to undcrtake suc]r a training initiativc bascd on its programs targer.ing civil scr-
vicc olficcrs.r7l Beneficiarics of the training programs should includc chicfs
and clders in addition to mcmbers of bodies that dcal with land such as coun-
tv councils, land control boards, and land disputcs tribunals. ()nce local lcad-
ers arc awarc of the Iand larvs, they can hold trainings for rhc general pub-
lic to cducate thcrn on thc rights and obligations containcd in thc statutcs.

Such a campaign should bc carried out in conjunction r+,ith statutory rcf<rrms
guarantecing rvomen's equal rights to land and propcrty. Thus it rvould bc a co-
ordinatcd cff<rrt to enshrinc protections in thc formal law u,hilc cducating Iocal
decisicln-rnakcrs and the population at Iargc on the content arrd purpose of thclse
legal protcctions. By providing for trainirrg of officials that dcal with land rights
and adjudication of disputcs, chiefs and clders u,ill bc more knowlcdgeablc about
the legal protections affordcd to women and thus u,ill bc less likcly to rnake dcci-
sions that discriminate on thc basis oI scx. Such a provision would ensurc t]rat
protcctions of rvonrcn's rights arc promulgated and irnplcnrenrcd throughout the
country cmporvcring womcn to assert thcir rights to land insrcad of being lcft
homclcss without any leual rccourse.

X. STRONGER WOMEN'S PROPERTY RIGHTS WILL EMPOWER
AND BENEFIT THE NATION AS A WHOLE

Prllicl,rnakcrs harrc both an obligati<ln and an inccntivc to guarantcc n,omcn's
riehts to propcrty arrd larrd, bccausc rr,hcn thosc rishts arc curtailcd, so arc thc oppor-
tunitics lor Kcnya's cconomic grou,th. Strclrgthcnin.qwomo.r's lcgal righr to prop-
crty is corrclatcd rvith cconomic borcfits for thc nation. A zoo5 Intcnrarional N'Ion-
ctary Fund (IN{F) Asscssnrctrt of Povcrtv Rcduction in Kcnya found that "womcn
lravc utrcqual acccss to opp()r'tunitics and asscts" and strcsscd that "considcrablc
m icrocconomic cvidcncc, and Erowin(q nlacr()cconomic cvidcncc, suggcsts that.qcn-
dcr incquality dirccdy Iinrits g'rorvth, output, and pr<;ductivit), in Kcnya. notably in
aericulturc, rvlrcrc \vomcn providc about 7o pcrccnt of thc labor rcquironcnts."ri:,
Oou rr tr1,-rvidc rcscat'clr bi, thc Kcnya Land Alliancc has concludcd that "(]c-ndcr dis-

47j. Inlcn'icrv rv:tlr.].r<kson Krrrs-ra. Asrrsrant Chrcf. rn \{crrr, Kcn1,a (I{ar -ir, :oo8)

t7.I 'lclcphonc rnt(rarc\!'rr'rth lrrcll'nc ()poncL;. Scnror L)rrrn.cl- FII)A-Kcnr'.r t\lav7 roqs)

ljj IrtLcttt.Lttort,tl \{orctan'}\rrcl. Kcn;'.r. jantt ,\/tfl .4ttL\nnttr/ ul rlt }\r,lt,y lillurttott Sttur,g l'rtl'u.l\41
()otrrrtl'ltcport No oi,/ro, ltara l-) (2oo;,)
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crimination is onc o{'thc lactors that constrain sustainablc usc <lf land in Kenya."r;n
Er-rsuring thc cc<>notnic independence of women is an intcq'r'al part of the

fight against povcrty in Kcnya. A World Bank rcport corrcludcd that "[g.]

ender incquality plavs a significant role in accounting [or A[rica's poor grorvth
and poverty rcduction pcrlornranc.."+;; T]rc IMF study strcssed that "gen-
der inequalit,v dircctly linrits guvth, output and pnrductivitv in Kenya."+;8

The growing numbcr o[ households headed by womcn, u,ho are oftcn dispos-
sessed or denied securc acccss to land, traps familics in inte r-gencrational povertv.
Already in zooo, thc National ()cnder and DeveloJ)rnent Policy cautioncd that

Kcnya has witncsscd a risins trcncl in thc numbcr ol lcmalc-hcadcd houschcrlcls.

\4ale migration, singlc rnothcrho<ld, rn,icl<>rvhood, cliv,rr<:c an<l scparation all com-
binc to ural,rc up a natiorral avcragc of z5 pcrccrrt ol lcrnalc hcaclccl housclrr-,lcls.

Fcnralc hcadcd houscholds in both rural and urban arcas havc bccn idcntificd
as being arn()nl{ thc poorcst of l.}re poor- If this catcgory is nol dircctly targcted
by plarrncrs arrd policy rnal<crs in tcrrns of distribut.i<-rn <.,f nati<-rnal rcsourccs, it
mcans lhat 25 pcrccnt of Kcnya's houscholds will continuc tr.r livc bclow tirc porr
erty line.47e

Bccausc womcn arc ol^t"cn thc prirnary carctakcrs of childrcn and family r]rclnbcrs,
thcir cxclusion fr()lr propcrtv and land control allccts cntirc houscholds and
futurc gcncrations. For Frcdcrick Ochicng of UNIFEM, thc link bctwccn
cconolnic growtl.r and u,omcn is clcar: "If womcn s,616 givcn thc samc
opportunitics likc mcn in tcrms o[ productivity, I think thc ccononry ol this
country rvould havc doublcd bccausc wc know [ofso rnanyl placcs rvhcrc womcn
arrc tl.rc produccrs."+s"

Although rvomcn in Kcnya arc thc "rnain agricultural produccrs and lood pro-
vidcrs," conrprising "8o t<,1 go pcrccnt o[ thc Iabour [orcc in subsistcncc prclduc-
tion, and ovcr 70 pcrccnt in cash production," thcv lack havc acccss to land owncr-
slrip.+'q' Bccausc wonrcn cithcr Iack ou,ncrship or control ()vcr thc land or lacc thc
risk of losing it ilthcir [athcrs, htrsbands, or thcir in-laws cvict thcm, thcy nray lack
inccntivc to [urthcr dcvclop or invcst in srcatcr agricultural productivity.ts'Thc
Kcnyan g-ovcrnnrcnt has rcc<>snizcd that dcprivine half its population ol cqual
rishts to propcrtv ancl Iand has scvcrcly currailcd thc nati<-rn's dcvclopmcnt. In
its rcport to thc CEDAW Committcc, thc sovcrnmcnt admits that "womcn arc

476. I(LA, Wrrrtl:x, I-.,rxtr ,r.rtr Ptir)l't'NTl Rtr:tt-rs, sulrl notc'j,2rt t.

177. \{orlci Economic }-<rrunr, 'lhc.4.[r'tia Con]ililit'nu'ss Rtlnrl too7, at 7o, at,oilaltle ot hrtp://u,u,tt'.
u,cfc,r'unr.orrr-/cn/initiativcs/gc1't/Alrica"i.ro()omPctitivcncss%rollr:Port/':oo7/indcx.htnr
(lollolv "Gcndcr, I',ntrc1>rcncurship ancl Oornpctitiveness in Africa" hvpcrlink).

4i8. Irrtelnational \,{onct;rry Fund, Kcnva: Joint Stalf .A.srcssnrcnt of tlrc l)ovcrt\,' ll-cduction Stt'atcg1,

I'apcr. IlvlF Oountrl' ILcporL No. oi/to (,zoo7).

47g National Gcntlcr and f)cvcJoprncrrt l)olic1', \tLfro noLc \7.

4fio. Intcn'icr'' u'irh F-rcdcrick Ochicnq, UNIF].\'{. irr Nairobi, I(cn1'a (A1;r. 4. eooti).

jSr. UN'l'rri.rrr (iuor':,or ]]lY r.,ltr,.\If)S, Ptot't.xt't'.rtrr Ixttt )rl'r \\cl Rt,;ttt's, trlrt i(ttc 5, ar r.r.

.lfi2, l1'onot otil.4uktttt,l rn lirt-\c: l>olia otti Itqc! f',nnttuorl;, Kivutlr.r I(ilrrr'ana ctl. ,i., (roo61.
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rrclcgated to sn.rall-scalc subsistcncc larming '*,ith little, iI any, surplus for sale."+8i
Its report to thc I'lconomic, Social and Cultural Rights (lornnrittcc, larnenr.s rhat
"[t]he growth o[ rural cconomy has [:een faccd by a nur.rrbcr of constraints anrong
thcn-r land tenurc and acccss to Iand by womcn in local comnrunitic5."+8r Evsn whsn
womcn havc access to u,ork the land, thev seldon.r cnjov profits from thc crops. The
general counscl fcrr a bank in Nairobi n<-rted this grinr rcality: "Wonrcn do all the
backbreaking work, but it is the mcn l,r,ho get rhc lunds frorn t]rc cash cr<rps."+8;

The lack of acccss to and control o[ land also a{fccts womcn's ability to get
credit, bccausc it is oftcn conditioned upon a land titlc for collatcra], which few
\^'orten hold.,8n Thc gcncral counsel oI a Nairobi bank cnrphasized the colltection
between womcn's acccss to credit and Kenya's economv: "Sincc lending to men is
more cornmon, pcrl'raps thc lnore you incrcasc lending to w()mcn, thc morc you sce
an improvement in thc ec<-rnomy."r87 He also pointcd out that whcrc u/omen had ac-
cess to credit, thcrc had bccn atr extreme inrprovenrent in the livcs of their children.

Strengthening worrrclr's property nghts rvill strcngthcn Kcnyarr socicty and
bcnefit the country cc<-rnomically. The World Bank, for cxanrplc, cstimated that
protccting worrcn's propertv rights would incrcasc bv zo pcrccnt thc ovcrall agri-
cultural output of Kcnya.rsB A recent study by thc Intcrnational Finance C<-rrpora-
ti<-rn and the \4rorld Bank concludcd that "eLminating gcndcr-bascd incqualities...
in Kcnya could rcsult in a onc-offincrease in as rrruch as 4.j pclccntage points in
C}DP grou'th, and a sustaincd ycar-on-year increase oI c.o to 3.5 pcrccntagc poilrts
of GDP growth."rse Thus, aparr from thc critical importance of rcspcct for ]ruman
rishts and thc incvitablc social good o[pr<ltccting t]re rights o[all Kcnyans, equal
land and Pl'oPct't)/ rights ltlr rv<-rlncn rr,il] bencfit the Jruman and cconotnic de'elop-
rnent <.rf Ke nya.

XI. I(ENYA'S LEGISI,ATURE SHOULD TAI(E IMMEDIATE ACTION
In surnrnary, in ordcr to fulfill dorncsric and intcrnational ob]isarions t() plo-

nlotc \r,omcn's rishts to land, propcrty, housin.q, and crcdit and to pr()rlrotc a
brightcr cconotnic [uturc for thc country thc Kcnvan lcgislaturc should undcrtakc
thc foll<-rrvi ne i rr i tiativcs.

18.1.

484.

Iicrga'r RLlorl to tltt CEDAlli n4tru notc 7. at par.r. r,48.

Kcnya,laltal rcltnlruhntltulbl .ilolafdtltt'ttntluConmilhrattF,mtonur Sonnl ntdCultwal Rtghtltoo6-1,
parn. rr.g. U .r" l)oc.E/).r.t/KEN/r (.\urr .,lr. rooT) (cnrpha.rs addcd).

lntcn,rt-ry \!,rth Gcncral (lr>unscl lor Rank. rn Narrobr. Kcnva (,\Pr. r. rooil)

Krrlr ilutvtrr Rlr,rt'r l)t\'t-rrlt'\l'\T Rllonr j (rgCil oLniuLL at htr1t.//u,wwkc un<lp.ors/Kc.
n1,a-IIrrman-l)c-r'c)oJrnrcnt-li,e Por Lrg<1g.pdf: ser also nf mPart l\'.A.

Irrtcrvicrv u,rth Gcncral C)ourrscl hrr R.rnk. in Narrollr, Kcnva iAlr z, ,-roo8).

'I'hc \\krrld P:.rnk. l)wtnh'utg l)t,,doltnnl'l1trorgh (nr{tt l)qmlttl rrt }l41lt/r, lltrr,ttt,ct utl llttrt . ,rL tt
( zoot\ x 1,n lnllx ,11 h t LP://rrtru'-rr dr.r''o r lclban k orq/cx tcrn.Ll/clc lau I trA{II)S( )o n t cn tSc rvc r/\Arl)S I),;
lB/rcot/<tiiot/'---940.16*orozolir,5.i9,i4gti/Rcntlcrc,d/l'l)[irrulLr_parrr prlI

Itt'ttit,tt-t,)\\t r-t\rlrt ('orr,r,rit.t tol&-Tttt \{'otrtnBrrx.\Iottlsrlt \,\:orrtrF-r't*l I'Nt \tuR\
tr Kl ri r r i'rc,o7't, rn'uritltl, d lrllf,:7/,/at,ai6.f1.,,,r4lrct/,TtrlnttraLtltt.t tt'f/4ttuthttut/tli.t fitlt.1tt,-(lL,V-
'liol,-lhr, tlQt'tn,$f'll-l',,'l at,t '-tf .ll'onirt,l'-.ttlttfnrttrtu:tiu*li(t.ti !dI
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WOMEATS UND AND PROPERTT RIGHTS IN KE},{TA

First, the government should:

. Pass laws that require spouses to register land and ProPerry jointly;
o Enact incentives, such as tax credits and subsidies, for joint registration;

. Ensure the availability of alternative forms of collateral to land and as a

corrective action, lengthen payment periods for loans extended to women;

and
. Enshrine in law and titles women's occupancy and secondary (or deriva'

tivc) rights to land.

In the context of marriage and divorce, Kenya should:

o Enact a requirement for mutual spousal consent ro transactions involving
matrimonial property; and

. Pass laws ensuring a presumption of equal division of matrimonial prop'
erfy upon divorce, accounting for indirect and non-financial contribution.

. To ensure that women's voices are heard in the decision-making process,

Kenya should:

. Provide for female representation in institutions that adjudicate land dis'
putes; and

. Amend procedures for land disputes to guarantee the right to an advocate

and the right to appeal decisions based on customary law

***

Appendix: Annotated Vcrsion of Thc Land Equality Act, I oo9

(Proposal)

THE LAND EQUALITYACIT, roog

ARITANGE.MENT OF SECTIONS

P,rnr I - Pnr,r,tivlNenv

Prcamblc
r. Short titlc.
2. Intcrprctation.

P,rnr II - EqUAL Rtt;Hrs oFWoMEN eNo MeN ro Lexn

3. Equal rights to land.

1. Prohibition of scx discrimination in thc application olcustomary Iaw.

5. Typ"r of land rights.
6. Right of owncrship.
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7. Right oI leasch<-rld.

tt. Right oloccupancy.
g. Joint spousal rights to matrinronial land.
ro. Incentivcs [or joint registration.
rr. Requircmcnt lor spousal c<lnscnt and consideration o[othcr intcrcsts in the
land.
lz. Proccdures f<-rr velifying spousal consolt.
13. Rcjecti<.rn of transactions lacking conscnt.
14. Recogr-rition of the right of occupancy during the consolidation or
adjudication process.

PART III - PROCEDURAL SAFEGUARDS AND DISPUTE RESOLU.
TION

15. Proccdurcs to facilitate rcgistration.
16. Equal acccss to credit.
17. Represcntation of womcn in land bodics.
rti. Qralifications [<rr Membcrship of Land B<;dies.
I9. Bribery oiland officials.
zo. Fraud beftrrc land bodics.
er. Expedited Access to Land Bodies for Pcoplc Livins with HIV/AII)S.
zz. Education and training on Iand laws.

PART TV - AMENDMENTS
zj. Arnendnlcllts to cxisting larvs.

SCHEDULES
r - Arncndrncnt to the Land Dis;lutes Tiibunals i\ct.
z - Arncndmcnt to the Land Disputcs Tiibunals (Forms and Proccdurc) Rulcs
j - Amendrnents to thc Rcgistcrcd Land Act.
4 - Alnendmcrlts to thc Land (ionsolidation Act.
5 - Amcndlr)cnts to the Tl-ust Land Acr.
6 - Anrcndmcnts to the Trust Land Rulcs.

7 - Amcndmcnt t() the Advocatcs (Renruncr:rtion) (,.\mcndrncnt) Ordcr, roo6.

Preamble

AN A(T o[ Parlianrcnt to rnakc pnrvision [<rr thc cqual righrs to land and propcrty o[
wonlcn and tncni to givc cffLct to thc principlcr of t]re (lortvcntion on the Elinrinarion

o[All Fbrrns o{'Discrinrination .,\sainst Wonrcn (CEDAW), thc Intcrr.ratiorral
(lovcnant on (iivil ancl ])olirical Right' (I(l(jl)R), thc Intcrnarional (.lovcnanr on

Iiconomic, Social and Cultural Risht. (ICES(lR), and thc AIHcarr (ihartcl on I Iuman
and Pcoplc's Rishts (African ()hartcr') and fbr connccrcd purlx)\c\
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ya S ramerlt nlust cnact pr()vlst()l"ls t() ensurc t at women an men
havc cqual rights to land and l)roperty to Iulfill its obligations undcr intcrna-
tional larv, Jrarticularlv unclcr CE,DAW thc ICESCR, ancl thc Alrican Charter,
al] o[rvhich Kcnya has ratificd wit]rr>ut rclcvant rcscnations. Srr Corrvcntion
on lhe Elimination oI All liorms oI Discrimination Against Womcn, art. I5,

GA res. 34/r8o,34 UN GAOR Supp. (No. 46) at rg3, UN Doc. A/7q/46,r:49
U.NT.S. 13,crttcrcdhfioJorcc Scpt. j, ryiJl,rat/icdhKcnvaN{ar.9, ryt\4,auailahle
at http://wwrvz.ohchr.org,/cnglish/arv/ccdaruhtm [hcrcinafter CEDAW], rat-

tJication stalus auailablc at http://wtw*un.org,/nt>menu'atch/daw,/cedarv/states.
l.rtm; Intcrnational Covcnant on Civil and Political Rights, art. 16, (].A. res.

rcooA (XXI), er U.N. GAOR Srpp. (No. 16) at 52, U.N. Doc. .4/6316 (1966),

99g U.N.T.S . qr, uiercd irLtoJitrcc N,(ar. 23, ry76, ratiJkd @ Kcnya N{ay r, rg7z, aaail'
ablc athttp://wrnvz.ohchr.org/cnglish/arn'lccpr.htm [hcrcinafter ICCPR], rzr-

y'ication slalus aaailahl.e athttyt://wwrvz.ohchr.org/english/rodies/ratificati<:n/4.
htn.r; Intcrnationa] Covcnant on Econ<lnric, Social and Cultural Rights, art.
j, rr, GA rcs. :qooA (XXI), zr UN GAOR Supp. (No. 16) at 49, UN Doc.
A/6y6 (r966), 993 U.N.T.S . 7, otttrcd irLtoforce Jan. 3, rg76, mtlfred $ Kcnya N'Iav

1, rgl2, aztailablc athttp://wwwz.ohchr.<>rg/cnglishflaVccscr.htm fhcrcinafter
ICI1SCRI, rattfication stattts auaikthle at http://www:.ohchr.org,/cnglish/bod-
ics/ratification,/j.htm+ratifications; A[r-ican Chartcr otr Human and Pcoplcs'
Rights, art. r4, OAU l)oc. CAI\/LEG/67/2, rev.5 (rgttr), r5zo U.NT.S. z17,

cnlcred irrtoJbrcc Oct. zr, ry86, rat'tJird b1 Kcnya Jan. zi, tggz, auailaltle at http://
rnww.aclrlrr.<>rg/english/-info/chartcr-cn.html flrercinaltcrAfrican Charter],
rali/icatiort skttus auailablc at httyt://wwrv.achllr.org,/english/ratifications/ratifica-
ti o n-afri car t7o z ochar tcr.p dl.

Thc govcrnrncnt rccogrrizcs thc nccd frrr dorncstication oI such trcatics: thc
l)raft National Land Policy notcs that "intcrnational cr>nvcntiotts on wontcn's
rishts rclcvant t() \\r()mcn's Iand rights ratificd by thc ()ovcrntncnt clI Kcnya
havc not bccn translatcd into Policics and lart,s." l\'Iinistrv ol Lands. l)raft
National Land Policv $ 3.6.ro.j, paru. 22q (roo7). This prcambulatorv lan-
gua€fe mirrors thc languagc o[ thc Childrcn Act domcsticating intcrnational
and rcgi<lnal convcntions: "AN ACT ot- Par]iamcnt to ttrakc provisiotr ftlr . .

.1tr'otcction of childrcn;... togivc effcct to thc principlcs of thc Corrvcnticlt-t
on rhc Rights o[ thc Child and thc African (lhartcr on thc Rights and Wcllarc
ot- the Child aud lor conncctcd purp()scs." Thc Childrcn Act, No. [i (zoor).

I4'O lvl EN S U.^t'D A ND PR 0 P E R' n' R I G H'lS I N KENru

WII},REAS

r. Kcn,van womcn lack cqual land and l)It)l)crtv rights bccausc o[discrirninat<,rtl,
custonls and stcrccltypcs l)ur'[)()rting thaL \,1,()nrcn cann()t ()wn or contntl land.

In thc clrst()lnar1, Iau, olmany communitics, \\rolrcn clo t.rot hatc thc right t<r

rlrn,n and contnrl land. ]nstcad. rvomcn arc trcatcd as l)r()l)crty ort,nccl lrv tlrcir
husbancls. Intcrvicrt,rvith O,,unty,Cllcrk, I.-ailiiPia Cor-rnty Clouncil, irr Nanvuki,

zoogl t23
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oI Kenya lor acuudlcatton ol lancl rlghts, thclcby pcrpctuatlng drscflmrnatron
against womcn.

e. f)cspitc thc facr that u,oman contributc 8o% (cighty pcrccnr) o[ thc
agricultural labour in thc country', thcy or.r,n only 6% (six pcrccnt) o[ thc land;

Thc Dralt National Land Policy rccognizcs that "[cw womcn havc land rcg-
istcrcd in thcir namcs. I\4INISTRY OF- LANDS, DRAF-T NATIONAL LAN[)
POLICY $ q.6.ro.5, paru. 224 (roo7). Womcn hold only r7o <tf rcgistcrcd Iand ti-
tlcs in tJrcil namcs and onlv 5-6%hold titlcs in joint nanrcs. KENYA LAND AL-
LIANCE POLIC'\' BRIEF: WOI,{EN, LAND ANI) PROPERTY RIGHTS
AND THE LAND REI.'ORMS IN KENYA r (zoo6), htrp://uww.kcnya-
Iandalliancc.or.kclu,omcn%otopolicyT"zobricf .pdf [hcrcinaltcr KLA, POLICY
BRrEFl.

3. Thc land laws oIKcnya lail to protcct rvonrcn's ri.qhts to land and propcrty at
all sta.qcs of thcir Iivcs;

'Womcn lack sccurity oiland tenurc throughout thcir lives: as dauehters thcy
have no lcgally protcctcd righr of occupancy on lamily la,d, as rn,ivcs thcy ha'c
no lcealll, protcctcd right to rcfusc conscnt to Iand transactions, and as widows
thcv havc no Icgalll, protcctcd absolutc rights to inhcritancc. Thc Land Control
Act fails to rccluirc spousal consent lor transactions o[ asricultur-al Iand, re nder-
ins wives dcfcncclcss against unauthorized salc o[ thcir land. Fhrthcrnrorc, thc
only law applicd to division oI propcrty in divorcc is a n7-ycar-old British law
that docs not spccify rvomcn's lights to matrintonial ptopcrr,v.

4. Womcn's cconomic dcpendcnce on nrol for thcir livclihclods and rheir
housing rctrdcrs [hem nrot'c susceptiblc to domestic vio]cnce and dispclsscssion;

Becausc ol^ra,omen's uncqual acccsc artd control ovcr rcsourccs such as farnr-
land, thcy lrust rcl)/ on mcn for securiLy 6f tc1u1c. ()ftcn wop)e,l stay in violclt
marriagcs bccausc they do not o\.{'n thcir clwn propcrty, so lhey havc nowhcrc tcr

.qo and nothine to takc u,ith rhem if thcv lcavc. Intcn,icw n,ith Gitobu Imanyara,
l\4enrbcr ol l)arliamcnt, in Nairobi, Kcnya (Ap.. 3, zoolS). N{any cascs of donrcs-
tic vicllcncc alc trcd t-o pft)pcrty, and rvor.rrcn rr,ho do not surrelrclcr rhcir salarics
to their Irusbands arc bcatcn. Intcrvicrv rn'irh Judy Nfbugua, hcad of I)AC\44
and Tcam Lcadcr for Kcnya, Association o[ Evaneclicals in Alrica, in Nairobi,
Kcnya (Ap. +, zoo8).

5. Thc dcadll,pnrgrcssion oIrhc IIIV/,\lDS pandcnric and irs toll on
individuals, farnrlic., and socrcty rnakc it cvcr r]l()rc urgcnt fcrr tlrc I'arliar.ncnt to

[)rotcct ur()nrcn's rightt to I)r()pcrt\,.

Accordirrs to thc l) r'a['t National Lalrd I'olicr', rhc I I I \i parrclcrrric "ur]dcrscor.cs
an ul'qcnt rtcccl [o rclirrnt cultural arrd lceal J)urctrcc\ rlrat discritrrilrarc ng'airrst

r24 [\'ol. .qo
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'Women arc at high risk o[cxposurc to HIV u,hcn thcy arc clisposscssed by hus-

bancls'salc of thcir lalrd and cnd up in slums rvhcrc tlrcy are ftrrccd to rcsort

to sun,ival sex to support themsclvcs. lntctvieu, n,ith Rubcn N{rvcllda NIuru6;o,

Land Policy Coorcliirator, \'Iinistn'olLands, in Nairobi, Ken13 (Apr. e, 
?o9_8);

UNAIDS, WON'{}.N AND AIDS: AN IT.XTR{(IT F-ROM TI'IIi AIDS EPI-
DJiMI(l UPDATII94 (:oo4). In addition, wonrctt's acccss to IIIV medications

nrav bc thrcatencd *hen thcy are displaccd from thcir rcsidcnccs. A steacly sup-

ply-ol nutrition is cssenrial lor pcoJrle living rvith III\//AIDS, so disposscssion

i.,,nr thcir lrotncs and {arrns [urthcr thrcatcns lt'otncn's lrcalth.

Thc rna.jority oI intcrnally displaccd pcrsons arc wonrcll and childrcn, alrd

rhcir propcrty iights r,vill bc crucial to rcscttlcmcnt cfforts. Scc Worncn's Mctno-
randum i,, ti.,. N4cdiation Tcatn, KENYAN W()MEN'S CTONSULT{|ION
GROUP ON THE CURRENT (IRISIS IN KFINYA,.|an. 2g, zoo8, at,ailahlt at

http://allaft-ica.corn/storics/zoo8or3ro664.html. In addition, wotncn rvho ]ravc

Iosi lrusbands and sons to tl.rc violcncc arc at risk ol losirrg land that was ncvcr

rcsistcrcd in thcir namcs

I4/O M E i'S I"4.ND A ND PRO PERTy' RI C HTS I 
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ti. Kenya lras an obli.qation undcr intcrnational trcatics tlrat it has ratificd,
incluclins thc I(IESOR, I(l(rPR, thc Alrican Clharter, ancl (j!ll)AW, to suarantcc
thc cqualitr., ()f \,t,()rrrcn arrd to aclol-rt lcgi.lation to clitttinatc discrirrrinatiorr

against \&/()rIlcn;

Articlc r6 ol thc t(i(ll)R ancl artic lc j ol'thc ,\f'r-ican ( llrartcr crtsurc that cvcq'
incliviclual slrall bc "cqual bcfrrrc tltc larr," and that cvcll irrdiviclual shall lrc ctt-

ritlccl t6 "crlual [)r()tecti()rl oI thc larn''" Kctlya aIttt lt:rs arr obligatioll Io "cnsut'c

6. Irr rhc currcnt pcriod o[ rcconciliation from thc post-clcction violcncc, land

rclorms arc u.scntlv nccdcd to addrcss thc lons-standirrg rcscntlllcllts rcgardirg
land allocation in Kcnya, and it is inrpcrativc that half olthc populatiorr's rights

arc rccognizcd and protcctcd as l)art ol this Proccss;

7. Kcnya has an obligation undcr thc Constituti<rn to uphold thc lundalncntal
iights ancl h'ccdorns olall pcrsons in Kcrrya r,',ithout clistirtctiorr bascd otr scx;

'fhis provision is bascd on rhc unqualificd.quarantcc o[ [undanrcntal ri.qhts

and frccdorns rc.qardlcss olscx in scction 7<l of thc (-]onstitution and tltc prohibi-
tion 6[discrirnination on thc basis o[scx in Scction 8c. Scction 7o's protcction
o[[undarrrcnral ri.qhts cx[cnds to thc ri.qlrt to "li[c, libcrty, sccurity oIthc llerson,
and thc ltrotccri<ln of thc larv" in adclition to pr()tcctiolt lrrr thc privacv o[ t]rc
1,.,'nc ar.,il othcr propcrty and "ltrotcction from clcpr-ivation o[ PK]pcrty lvithout
cotnpcnsatior.,." iirrihcrnr<tre, Scctiort 8z prohibits discrinrinatiotr on thc basis

oIscx. Accordins to L]rcsc provisions, Kcrtyan w()rncn arc cntitlcd to tllc samc

protcctions ol thc lalv as lncn

zoog ]
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9. Kcnya has an obligation undcr intcrnational law to cnsurc womcn's riglrm to
propcrty and to adcquatc housing;

Kcnya has a duty undcr articlc 14 o[ thc Aflican Chartcr to protcct thc righ t to
propcrty ("thc light to propcrty shall bc guarantced"). Kcnya is also commirtcd
to cnsurc thc right to adcquatc housing undcr articlc rr(r) ot- the ICESCR ("thc
right of cvcryonc to an adcquar.c standard of living ... including adcquatc food,
clothing and housing"), and articlc ra(r)(h) of (lIiDAW (thc right "to cnjoy ad-
cquatc livine conditions, particularly in rclation to housing").

ro. Kcnya rnust rcl-orm land bocly proccsscs that currently dcny worncn's rights to
due ploccss and cqualitv guarantccd by rhc IC(IPR and rhc Alrican Chartcr;

Kcnya must cltansc thc land adjudicatiorr proccdurcs that disadvantag-c wom-
cn to providc thcm with thc riehr to an clTectivc rcmcdy under article r(f of thc
ICCPR ("any pcrson whosc righrs or lrccdoms arc vio]atcd shall lravc an
cllcctivc rcmcdy"), thc right to appcal violations of thcir rishts undcr arriclc 7
oIthc Afr'ican C,-lrartcr, and thc right to cqualitv bclorc rhc courrs and tribunals
undcr articlc r4(r) of thc ICCPR ("All pcrsons shall bc cclual bclorc thc courrs
and tribunals").

e IlII natr()n evcry scnrrllnatron agarns t \r/omen u a CI
African C-hartc r. Bv ratilying OEDAW, Kenya has condemncd "discrimination
against womcn in all its forms" and agrccd to pursuc "by all appropriatc mcans
and r+,ithout dclay a policy of climinating discrimination asainst women," in-
cludine b1, adopting "all appropriate rreasulcs, including Iegislation, to modi[y
<-rr abolish existing larvs, rrcgulations, custonrs and practices which constiture dis-
crimination against womcn" (article z).

rr6 lVol.4o
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WO MEN S IAND AND PROPERTT RIGHTS IN KEJ\ITA

NOW THEREFORL BE IT ENACTED by the Parliament of Kenya as follows

Pentl - PnururxeRY

A.
Short title.

B.

Intcrprctation

r. This Act may be cited as the Land Equality Act'

"consolidation" mcans thc
Consolidation Act, CaP. r
Committce or

c. In this Act, unlcss contcxt othcrwisc rcqulrcs-

"adjudication" mcans thc process-undcr thc Land

Adjldication Act, Cap. r84, by which a rccording o.fliccr

ani adjudication committcc dctcrminc customary rights to

land aid thc rccording officcr rcgistcrs thosc rights;

'agriculturc" has thc samc mcanin-q.r: ""9:t scction 2(r)

of"thc Agriculture Act, with thc additional inclusion of
subsistcncc farming;

proccss under thc Land
83, by which an Adjudication

of dctcrmining customary rights to land and registcring

thosc rights;

"discriminatory" has thc samc mcaning as undcr scction

8e(3) of thc Constitution;

joint proprictor" has thc samc mcaning as undcr scction

roz(r) t[ thc Rcgistcrcd Land Act, Cap- 3oo;

'proprictor" mcans a proprictor undcr 
-thc 

Rcgistration of
Tid"r A.t, Cap. z8r, ot tli" Rcgistcrcd Land Act, Cap' 3oo;

"Rcgistrar" mcans a rcgistrar undcr thc_Rcgi

Titlis Act, Cap. u 8r, or thc Rcgistcrcd Land
stration of
Act, Cap.3oo;

These defini ons conform to th e defin tl0ns under Kenya's vanous 1and acts

Under the udjudication Pro ces s of the Land Adjudicati on Act, (zoo4) cuP. 84,

a recordi officer and the adjudi catro n commlttee detcrm ne the claims to theng
officer deland under cus tomary aw. SS r9' o The reco rding gnates anv per'

son ho nas under rcco8nt zed customary law, exerciscd righ ts tn or over Iand

hich should be rccogn zcd as ownersh ,tp as the owner f r)
(r) The Iland ls then reSr ste rcd accordi nglv. d. s z8

o that land. Id. s .5\

roogl t27
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r e tIOn Proccs s o c ap.
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aP
J, an Adjudica tton (lom n1l t tcc cons tlng of residen thPers l1 s tn c arca
porn ted and ,dj ud rca tcs and d Lcrml ncs t1 accordan cc wl th Afncan cus torr

ary-law the claim of any individual person to arlv right or interest in any lar.rd,,
within the arca. SS s(r), n(r). If'rhc comnritt"" .onr,rt rcach a decision, it rcfcrs
the matter to an Arbitr-ation Board. Id. grr(z). Thc findings o[ thc Commirtcc
or Arbitration Board arc rcflccrcd in a Rccord o[ Existing Right.. //. $ 15. Thc
Committee then allocates larrd bascd on thc cusromary law rights rcflccLJin thc
Rccord of Existing Rights. 1/. $ zr(r).

Section roz(r) o[ thc Registcrcd Land Acr defines the riehts o[ a joint propri-
ctor to include thc rcquircrrlcnt that alljoirrt proprictors conscnr tothc disposi-
tion o[propcrry and thc li.qht of sunivorship. Thc Rceistcred Land Act, (roo6)
cap. -3oo $ roe(r) ("whcrc thc land, Icasc, o'charsc iiowncdjoinrry,, n. propri
ctor is cntitlcd to any rcllararc share in thc land, and conscqutntlv-(a) d'i.p"si-
tions nray bc madc only bv all thc.ioinr propricrors; and (b) on ihc dcath'of a
joint Proprictor, )ris intcrcst shall vcst in thc survivine proprictor or tlrc sun,iving
proprictors jointly") scction r o[ rhc Rcsistration ol^Titlci Act, (roo4) crap. rgi,
dcfincs "proprieror" as "thc pcrson or corporation resister-ed undcr this Act as
thc owncr of lard or as a lcsscc from thc Govcrnrncnt.;' Scction 3(a) ol^ thc Rcg-
istcrcd Land Act dc6ncs "proprictor" as "in rc]ation to land or a lca.c, thc pcrsoir
namcd in thcrcgistcras thc proprictnr thcrcoL" scction z olthc Rcsistration o[
Titles Act defines "rcgistrar" as "thc principal resistrar oltitlcs or i r-egistrar ol
titlcs appoirrtcd undcr this Act and thc wo.d* 'thc Rceistrar' rncan with iclcrcncc
t"- 1ly particular piccc o[ land . . . , thc rcgistrar o[ thc rcgistrarion disrrict irr
which such land is situatccl."

- ''Lcnding institutiorr" nrcans thc Aqricultural F-rnance corpor.ation and
any bank or financial insriturion, as dcfincd under the Banking Aci, oap. 4glt;

"Privatc lcnding institution" rlrcans any bank or financial institution, as
dcfincd undcr thc Banking Act, oa1>. 4tlti, but docs not includc thc Asriculrural
Financc Corporarion;

"l)cpcrrdant" mcans an),()t'tc rn,h<l livcs on thc larrd r.t,ith thc holdcr of
rig'htt to that land alrd rt,ho rclics orr thc lroldcr'ollighrs fcrr suppor-t and nray
rrtcludc. but is nor lirnitcd to, childr-cn (includinc adult clrildrcn), c<,lrabiraring
I)artncr\ ol lcrs than tu'o ycars, I)arcn1., arrcl othcr- r-clarivcs.

Th Bank ng Ac t dc{i "ban k wJri clrII es as a co rfl pan v carncs o l1 or ProJ)oscs
IO ca rry on, ban ki Ilg businc s s n Kcnva an d II cl udcs thc Coopcra tlvc Bzrnk () I
Kenya Li Ifl ted bu t clocs r1o t ncludc the (lcn tral B k d "linarrcia Ian a lt lns tt u
[ion' as "a con.rpany, ot]rcr than a bank, which carrics on, or prop()scs t() carry
on, fitratrcial busincss and_an1, othcr c<lrnpanv which thc Ministcr ma,v, by noticc
in thc Gazettc, declalc to bc a financial instrtution [or thc I)ull)oscs ol- tliis Act."
(roo4) Oap. 4liii S .(,).

rr8 [\'ol. 4o
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"matrimonial land" mcans land on which thc matrimor.rial home or
homes are locarcd; land owncd bv eithcr spousc which providcs the basic incotrre

for the sustorance o[ the farnily; and
any other land acquircd during the subsistencc of a marriaac, which the spouscs

cxprcssly or implicdly agrec to be n.ratrimonial property'.

"spouse" mcans a pel-son tcl r,r'hclm a Pcrson is married or is presumed
to be marricd undcr a systcnt ollau, recognizcd in Kcnya and includes a Pcrson
with rvhom a person having capacity to ntarly Jras Iivcd openly ftrr at least tu'<,r

ycars in such circumstances as to havc acquircd the reputation of being husband

and rvifc.

The definition o[ matrimonial land borrorvs the larrguagc o[ the subscctions

rclcvant to land from section 7(r) of thc Matrirnonial Property Bill, looT (r,er-

sion as of April zoo8), rvhich dcfincs "matrimotrial property" to include: "(a)

thc matrirnonial honre or homes; (b) household goods arld eflects in thc rnatri-

nronial home or homcs; (c) immovablc pr<lperty, o\t/ncd by either spousc n'hich
provides the basic income for the sustenancc of che family; (d) any otlrcr prop-
crtv acquircd durirrg the subsiste nce of a tnarriage, rvhich the sltclu^ses cxpressly
or implicdly agrec to be matrimonial propcrty." Thc first part o[ the dcfinition
of "spouses" is takcn from scction r of the Matrimonial Propcrty Bill, which
defines "spouse" as "a person to whor"tt a person is ntarried or is presunrcd to be

man-ied under a system <-,f larv recognized in Kcnya." Thc definition of "spouses"

includcs coJrabitants o[ at ]cast t\^() Ycars, who are pltsumed to bc marricd undcr
scction 7 oIthe N{arriagc Bill, zooT (r,ersiotr as of April zoo8). "Depcndant" is

mcant to include any othcr pcrson lvho may havc an intcrest in thc land but will
not enjoy thc requircment ofjoint orvnership pr<lvidcd below

Penr fI - Egual Rrr;H'rs oF WoMr,N AND MEN ro Laruo

Ilqual rights to Iand. j. Reeardlcss o[marital status, thc right olevcry
\r,()nran to acquirc, hold, usc, and dcal with land shall
to thc samc cxtcnt arrd subjcct to thc satnc rcstt'iclions
bc trcatcd as a righ t of anv man.

TIris ptovision will suarantcc \,r,,()rncn cqrral riehts tcl land. It is bascd otr Tan-

zania's Land Acr, I99g, as amcndcd in zoo4, r,,'hich sllccifically scts out rvonlcn's

cqual rieht to prol)crty: "thc right rtlcvcry adult rvonlan to acquirc, hold, trsc,

ancl dcal wirh lar-rd shall tr> thc samc cxtcnt and subjcct to thc satnc rcstrictions

bc rrcatcd as a risht o[ any man." Land Act, (zooz) Cap. rr3 S S(l). (lanz.).
(]crrdcrcquity is onc oIthc principlcs.rltlrc I)raft National Land Policy N'Iin-

istry olLarrds, l)IL\!-T National Lancl I'olicy S,.:r.t, para.7(c) (zoo7). Intcrna-
tional instnllrcnts bincline on l(cnya rcquirc Kcnya to cnd cliscrinrination and

cnsurc rhc cqrral ri.ghts of \{r()ntcn t() l)ropcrt\,. For cxanrplc. articlc r4 of thc
Alrican Charrcr on Ilulnan an<i l'criplcs'ltig'hts.qtlarantccs thc rieht t() [)roP'

ircs thc clr nt o{' that trcatcft and alticlc e il ht rc rcllcss ol scx

zoo.9l r2.9



Prohibition of
discrinrination in
applrcation <-rI custornary
larr,
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4. (r) No institution or official that dcals rvith land,
including local chicfs and cldcrs, rrray:

(a) disclirnirlatc on rhc basis of scx or marital starus
in applvina custofnary lau, to Iand allocation or
detcnnination o[land riuhts; or'
(b) apply any cust-ornary larv that discriminates

against \^()me n u,ith respcct to land rights, including
riehts of owncrship, occupancy, usc, acccss) control,
and cclnscnt t() transacti()ns.

(z) Anv applicati<,rn ()l customan, Iaw n hich dcnics
\{,orncr) cqual riehts of orvncrship, occupancy, usc,
acccss, control, and conscnt to transactions sha]l bc
null and void.

(3) Adoption o[affirnrativc rr)casures to incrcasc
thc rcprcscntation of rr,olrclt in institutions that dcal
ltith land shall nr>t bc corrsiclcrcd discrirninaLion irl
contravcnlion of subscctiorrs (r) or (r).

c15o rcqurres nya Slvc womcn equ ts...to mln
istcr propertv." Similarly, the "right of recognition cverywhe rc as a pcrson beforc
the larv" undcr articlc r6 of thc ICoPR irrplies thc cqual capacity ol-womcn to
own propcrtv. Human Rights Oommittec, Gcncral Commcnt No. 28, Equal-
ity of rights bctween mcn and wonren (6tlth Sess., eooo), para. rg, U.N. Doc.
CCPR/C/zrlRorr/Add.ro (zooo), auailahk at htrp://wwwz.ohchr.orglenglish/
bodics/hrc/commcnts.l.rtm [hercinafrer I{RC], (}cncral L-ommenr No. 28.1. Ar-
ticle j of the Irrtcrnational Covenant on Flconomic, Social and C'ultural Rights,
which providcs for thc cqual right of mcn and w.men to cnjov rights undcr
the Covenant, in conjunction rvith Article rr, rvhich providcs [or thc right to an
adequate standard of living and adequatc housing, "requircs that ,*,<>rnen have
a right to own, Llsc or othcrrvise control . . . land and propcrty on ar1 cqual basis
r.r,ith lncn." (lornrnittee on Econornic, social and cultural Rights, Gcncral (lom-
ment 16, Thc cqual right o{'mcn arrd wolllen to thc cnjoyment of all cconomic,
social and cultural rights Q4th Scss., roo5), para. e8, U.N. Doc. l-,/C:z/zoo,J4
(zoo5), auailahl r at http: / /wwwz.ohchr.org/cnglish/bodies/cescr/commcnts.hu.'.

This scctiorr prohibits discrimination bascd on marital status, consistcnt'*,ith
OEDAW and r.r,ith Kcnya's Matrimonial Propcrty Bill, zoo7. Articlc 16(r)(h) of
cEDAw rcquircs Kcnya to cnsurc cqual "rights lor both spouscs in rrcspcct o[
the or,r.,ncr-ship, acquisiti<)n, managcmcnt, administration, cnjoymcnt and dispo-
sition of propcrty." Articlc 4($ ol thc ICCPR sirnilarly rcquircs Kcnya ro "rakc
appropriatc stcPs to cnsurc cquality olrights and rcsponsibilitics o[spouscs as
to marriagc, durine rnarliagc and at its dissolutiorr." Sccrion 3(a) of thc Matri-
nronial Propcrty Bill guarantccs rhc cqual right of marricd women and rnarricd
mcn "to acquirc, hold and disposc of propcrt1,."
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s P r()v t()n m tl on cus [om anr c() rrcct rnl
{[cc oI cus tcttn aty a pr()vrsl ons that clctrv wol1lc11 S l-rgh ts t() a11 d. Thc Pro-

hib tr ()n ()f discri nllnatl ()n clcsi.gncd ITI pl c n1 n th pn ncl pl" ()t scx cqual ty

rccc)gn zed ln thc (lo n u ton s dcfin on oI discrimina tl ()n ll scc trorl 8s (:)
Wh lc tJrc (ionstl tu tron pro h ibi ts scx d n tll IIat l()n n scc Il ()n 8z ( Perrl1 ts

appl CATIO n of di nnl n ato ry cus toln aty a l1 sectlon It o 4) (c) rIowc\/cr

cons It u tlona plovl ()n dclcs no nlandat c s x d natlotl rhc Pall anl cllt
fi'c to pr()h bi scx d lsc nml natrorl AS [() and ngh ts EnaCtI ng this p rohibi tr () l1

\v()u ld fulfill thc t) raI Nat lona Land Pol cy s colll nll tm L nt to cP al cxls tlng
larvs arrd outlaw . . cust()ms and practiccs const.ituting discrimination against

\.vorncn in relation to land." MtXlSrnv ol'LaNI-ls, DRA.TT NATI()NIL LANI) Prlrtr:V,

suftu, \ 3.6.ro.3, para.z:5(b).

I)iscrintirratory provisiolts olcusrorrrary larv Oftcn prcvcnt womcn ftom orvn-

ins or acccssins iand. Undcr custotnary lan', mcn traditionally_control land and

ptop..t1. Sec Intcn,icw rvith F-rcdcrick Oundo, Progralnrnc Offico, CLA.RION,
in Naircbi, Kqrya (Apr. 3, roo8); Intcrvicr.r,with Oounty (llcrk, Laikipia County
O<,,uncil, supra. Thc (),r,r.tt -"nt of Kcnva has rccosrrizcd thc scx incquality in
propcrry rights in its rcport to thc CEI)AW Clommittcc: "fJndcr thc customary

iaw'.,[ nro.i'cthttic gtoups in Kcnya, a \^,()man cannot inhcrit land, and Inust Iivc

on thc land as a gucst ol rnalc relativcs or' of thcir husbands." Rcpublc o[ Kcnl'a,
(lombincd l-ifth and Sixth Pcriodic Rcports of Statcs Partics to thc C<;rnrnit-

rcc on thc Elimination of I)iscrirnination Asainst Wonlct.t Qgth Scss., zoofl,
U.N. Doc. CEDAWQ/KEN/6 (Oct. 16, zoo6), para. ro, at'nilahhat htrp://runn.
un.ore/rvot.trenrvatch,/daw/ccdaw/3gscss.httn (undcr Kcnya) [hcrcinaftcr Kc-

nyo'. R.p.r.t to CIil)AW Committccl. Furthcrmorc, intcrprctation oIcustonla_ry

liw "quiic oftcn favours lncn ovcr \r/r)tttctt." Rcpublic of Kcnya, Scc<lnd Pcriodic

Rcp.rit o[ Statcs Partics to thc Human Rights (]ornrnittcc (Sird Scss., roo5),

U.N. l-loc. (ICPR/(l^(}".N/zoo4/z (Scpt. 27, zoo4),, Para.3I, aaailahle athttp://
clocurncr.rts.un.()rg. (A{-tcr clicking "rvclcontc," thcn click "sinrplc scarc}r," arrd

inscrt thc U.N. Doc. No. at "svmbol.")

()ustomary larv.qor.,crns land riShts Pursuant t() nlany Kcnyarr statutcs, thcrc-

Lry cntrcnching discrinrinatory practiccs into thc civil law. Scction r15(z) oI thc
( jonstitution ol Kcnya pxx,iclcs t]rat cust()nrary larv govcrns tltc "riehts, intercsts
()r ()thcr bcncfits in rcspcct o['' trust land. Thc'liust Lancl Act rcitcratcs that "Ii.]

n l-cspcct o[thc occul)ati()n, usc, control, inhcritancc, succcssiolt and disposal ol
any'irust land, c.',,cry tribc, .qroup, larnily ancl individual shall havc all thc lights

',"liicl.r thcv e njoy ()r nrav cn-joy by virtuc olcxisting A[r'ican cust(]ltlaly lav:" Thc
'frust Lancl Ait, (zoo4) ()ap. r88 $ ti.g. (Kcnya.) Llndcr thc Land (-l<>nsolidation

Act, customan, larr, inftrnns rhc riehts artcl itrtcrcsts lcco.qnizcd in t]rc Ilccord oI
llxisting Rights and thus arc thc basis ftrr c()rnpcnsation atrcl land allocation.
Thc Land (jorrsolidatiotr Act, (too4) ( lap. :83 $$ rr(r), 15(r), rr (r), zr(r). Unclcr'

rhc [,ancl Disputcs'fribunal ,\ct, all civil c;rscs irrvoh,in.q "(a) tlrc division o[, or

thc clcrcrnrinatiorr oll>,runclarics to l;rnd, irrcluclirrq ]and hclcl irt c.rrnrn,,nl (b) a

clainr t.<, ()ccul)\f ()r \\,()r'li lancl;,rr (c) tlcsllass to larrcl" shall l>c acliudicatcd "in

zootll 13r
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Kenya has an obligation undcr intcrnational larv to climinatc scx discrimina-
tion and cnsurc thc cquality of womcn. According ro CEDAW, rvhich Kcnva Iras
signcd and ratificd rvithout rcscn arions, rhc state has a duty undcr articlc ,1u; t"
adopt 'appropriatc lcgislativc and othcr nrcasurcs ... prohibiting all discrinrina-
tion against r.onrcn" and a duty undcr articlc z(f) to "takc all appropriatc rnca-
surcs, including lcgislari<>n, to modily or abolish existing Iaws, r:cgulirions, cus-
toms and practiccs which constitutc discrirnination against worncn." CEDAW
slp]'a, art. z(b) and z({). statcs parrics also havc a duty ro "crnbodv thc principlc
oI the equality' o[ mcn and r.r,omcn in thcir national c()nstituti()ns or othcr up[r.r-
priatc lcgislation il nor yct incorporatcd thcrcin and to cnsurc, through law ind
.thcr appropriatc lncans, thc practical rcalization of thrs principlc.'; CEDA\A/,
supra, art. e(a). Thc ICCPR dcclarcs that thc law "shall prohibit any discrimi-
nation and suarantcc to all pcrsons cqual and cllcctive prctcction against dis-
cnmination on any gtound such as ... scx ...or <lther status." ICCPR, iupra, art.
26. Thc African chartcr also irnposcs a duty to prohibit discrinrination: "Thc
Statc shall cnsur-c thc clinrination o[ cvcry discrirnination against wolncn and
also cnsurc thc protcction o[ t]rc rights o[ thc rvoman and rhc child as stipularcd
in intcrnational dcclararions and corrvcntiorrs." African Chartcr., supra, ari. r8Q).

Kcnya also has an affirmativc obligation undcr intcrnational law to clirninatc
custorns thar discrirninatc asainst \4,orncn. Accordirre to articlc 5 of CEI)AW,
which Kcnya has sisncd and ratificd without rescrvations, .tatci partics shall
takc all aporopriatc mcasurcs to climinatc "prcjudices and cusromary and all
othcr practiccs which arc bascd on thc iclca oI thc infcriority or r]rc superioritv
of cither oI thc scxcs or on stcrcotvpcd rolcs l^or rtrcn and worncn." CEDAW
sulxa, art.5. Ousronrary lau,s rclatccl t() propcrty rcprcscnt a clcar cxamplc of
such practiccs, sincc thcy rcstrict womcn's rights to orvn and colrtrol p..,p"rty
bascd on stcrcotypcs [hat nrcn arc hcads of ]rouscholds and wolncn cinn.rt bc
trustcd rvith propcrty. KLA, Policy Bricl, supra, ar r. Thc cltlDAw con.rnrirrcc
Ilas rvarncd that such custolns and stcrcotypcs pcrpctuatc discrimination againsc
\4,olncn ancl has thcrclorc urgcd thc g()\,cnrrnclrtof Kcnya to "put in placervith-
out dclay a conrprchcnsivc stratcq\,, ilrcluding lcsislatiorr, to modilv or clirni-
natc cultural practiccs and stcrcotvpcs rhar discriminatc agairrst \r,omcn. . . ."
( DAW Rcspo!.
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WOMLATS UNDAND PROPERTTRIGHTS IN KENTA

This provision reflects a regional trend by drawing flrom examples such as

Uganda's LandAct, which states that "["]ry decision taken in resPcct of land
held under customary tenure . . . shall be in accordance with the customs, tradi'
tions and practices of the communiry concerned, except that a decision which
denies women . . . access to ownership, occupation or use of any land . . . shall
be null and void." The Land Acq (1998) Cap. zz7 $ 27. (Uganda). Likewise, the
Village Land Act of Tanzania declares that customary law shall be void 'to the

extent to which it denies women, children or persons with disabiliry lawful ac'

cess to ownership, occupation or use of any such land." The Village Land Act,
Gggg) Cup. rr4 $ ao. (fanzania).

The prohibition of sex discrimination also reflects the will of the Kenyan
people. Kenyans have shown their support for such a provision during public
consultations carried out by the Kenya Law Reform Commission in roo7. In
presentations on the proposed Gender Equaliry Bill, y% of respondents said
that women had been discriminated against and 96.6% of respondents agreed

on the need for an anti-discrimination law. Kenya Law Reform Commission and
Mohammed Muigai Advocates, The Proceedings Report of the Provincial Pub'
lic Consultative Meetings on the Review and Analysis of the Marriage Bill 1993,

the Married Women Property Bill, the Gender Equaliry Bill zooc and the Family
Protection (Domestic Violence) Bill zooz Held Between 27th February:oo7 and
roth April zooT (une rooT) (on file with author). The overwhelming popular
support for sex equality further demonstrates that custom is not a legitimate
excuse for discrimination against women.

zoog] r33
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Typ.. of land rights 5. (r) Thc thrcc typcs of catcgorics o[]and arc

(a) govcrnrncnt land, wlriclr mcans land lor thc tirnc
bcins vcstcd in thc ()ovcrnmcnt by virtuc o[ scctions
zo4 and zo5 o[ thc (]onstitution (as corrtaincd in
Schcdulc 2 to thc Kcnya Indcpordcncc Ordcr in
Council, 1963), and scctions 2t,22) z5 arrd e6 o[ thc
Oonstitution of Kcnya (Amcndmcnt) Act, 1964 and
any land that may bc dcsigncd as public land undcr thc
Natiorral Land Policy;

(b) Trust land, rvhich nlcans land that is vcstcd in
thc county councils on bchalf <lf a community undcr
Chaptcr IX o[ thc C'onstitution and any Iand that may
bc dcsignatcd as community Iand undcr thc National
Land Policv; and

(c) rceistcrcd land, rvhich is land that is orvncd or
lrcld undcr frcchold tcnurc undcr thc Rcgistcr-cd Land
Act, thc Rcgistration of Titlcs, thc Land Titlcs Act, or'

sinrilar acts and any land that nray bc dcsignatcd as

privatc land undcr thc National Land Policy.

(z) Dcpcnding upon thc catcgory of land, thc rights that may bc
cxcrciscd arc dividcd into-
(a) a right o[orvncrship;
(b) a right of lcaschold; or
(c) a right o[ occupancy.

Kcnya has ovcr 75 land laws, rvhich crcatc a confusing and anachrclnistic lcgal
framcwork that fails to rccognizc womcn's land rights. KLA, Policy Bricf,supra,
at r. As a rcsult, larrd bodics, conluscd about thc naturc oiland rights, havc ig-
norcd and n-rarginalizcd rvomcn's rights to land. Srr Kcnya Land Alliancc, Thc
National Land Policy in Kcnya: Critical Gcndcr Issucs and Policy Statcmcnts

5 (zoo4), http://rtwr,,,.kcnyalandalliancc.or'.kc/lssucs%eoPapcr%"zogcndcr7"zo.
pdl Ihcrcinaftcr KLA, National Land ]'olicy]. This provision, in conjunction
n,ith thc provisions that folloru, clarifics thc typcs o[]and rights and clividcs thcm
into rights of owncrship, rrghts of lcaschold, and lights o[occupancy. Thc struc-
turc of this scction is borrou,cd [r'om scctions rq ancl er ol thc Namibia Com-
munal Land Rclornr Act, which list thc ty1-lc o[ rights to cornnrunal land, rvhich
is similar to Kcnva's trust land, rvhich rs also conrrnurrallv conLnrllcd. Srr Com-
munal Land Rcform Acr, No. 5, g rq (eooe) (Namib.) ("Thc rights that ma1,bc
allocatcd irr rcspcct o['cclnrnrunal Iand undcl tlris Act alc dividcd irrto - (a) cus-
Lonrarv larrd rrghts; ancl (b) nghts oilca.chold."); C)onrnrunal Land l{cftrrm Act,
N,,.5, $ zr ("Thc lollorvrng cust()n1ar)r I.rnd rrghts mav bc allocatccl rn rcs[)cct
o[-conrnrunal ]and (a) a right to a lalnringunrt; (b;.r ric-ht Lo a lcsiclcntial unir;
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(c) a right to any other tortrt ol customary tcnurc that may be rccclgntsecl ancl
describcd b,v thc Ministcr by troticc in the Gazcttc [or- the Purposes of t]-ris Act.").

This provision idcntifics thc thrcc catcgorics o[ land undcr cxisting Kcnyan
l21s--g<)vcrnmcnt land, Trust Iand, and rcgistcrcd land--but anticipatcs thc cnact-
menr of thc National Land Policy, r.r'hich rvould rcnanrc thosc catcs<lrics as pub-
Iic Iand, privatc land, and conrnrunity land, rcspcctivcly. S,rr draft National Land
Policy, .ntpra,$3.3.I, para. 56-57. Thc definition of sovcrnmcnt land is drart n lrom
thc definitir n undcr thc (]ovcrnmcnt Lands Act. (zoo4) Cap. :8o $ : (dcfining
"sovcrnmcnt land" as "land for thc time bcing vcstcd in the (]ovcrnmcnt by vir-
tue of scctir>ns 2o4 and zo5 of thc (lonstitution (as cc>ntained in Schcdulc z to thc
Kcnya Indcpcrrdcncc Ordcr irr (louncil, 1963), and scctions 2t, 22, e5 and z6 of
thc (lorrstitution of Kcnya (Amcndmcnt) Act, 1964").The Dralt National Land
Policy dcfincs public land to includc "all land that is not privatc or cotntnunity
land and any othcr land dcclarcd to be public land by an Act of Parliamcrrt."
DRAF-T National Land Policy, sultra,$ 3.3.r.r,para.59. Scction rr4 of thc C'crnsti-

tution cnumcratcs various arcas as Trust Iand, and scction rr5(r) r,csts Trust land
in thc county councils. Thc Dralt National Land Policy defincs cornrnunity land
as "land lawlully hcld, managcd and uscd bv a specific cotnrnut.tity as shall bc
dcfincd in" a Land Act that will inrplcmcnt thc policy. DRAFT National Land
Policy, supra, $ 33;.2, para. 6j. Multiplc statutcs govcrn rcsistcrcd land, which
confers thc most land rights to individuals. Sce id. SS 3.3.r.3,3.3.3.I.Thc f)raft
National Land Policy dcfincs privatc land as "land larvfully hcld, managcd arrd
used bv arr individual or othcr cntity under statut()r)' tcnure." 1/. $$ 3.3.r.3, para.
67.

fuqht of owncrship. 6. (r) A right of owncrship includcs, but is not limitcd
to: thc rights to ou,n" adrninistcr, alicnatc, lnortg-agc,
or contnrl thc land ()r usc thc land as cr>llatcral.
(z) A right of or.r,ncrship is availablc ftrr rcgistcrcd
land.

This provi.sion dc6ncs thc rieht o[ o'*,ncrship, r,r,hich a1;plics to rcgistcrcd
land, rvhich could includc lnrst land (or community land) that has bccn duly
rcsistcrcd. Accordine to thc I)ralt National Land I)olicy, thc rieht o[owncrshilt
includcs "thc righr to usc, thc risht to disposc oi, and thc rieht tcl cxcludc oLhcrs
lrorn thc Iand orvncd." DITAF-f National Land I'olicy', sufra, $ 3.i.1, para. 7o.
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Right of leaschold Z. (r) A right of leasehold is a right to use land
lor a defincd period of time in exchange fior the
pcrformance of ce rtain obligations and includes all
rights spccificd in the lcasc.
(r) Rights to Trust land that have bcen granred
undcr a Ieasc, licence, or occupation permit granted
under Part VI of the Trust Land Act shall be
deemcd to bc rights of lcaschold.
(3) A right o[]easehold is available for all catcgorics
of Iand

Gcorgctoun Journal of Intunational l,aw

This provision dcfincs thc right of lcaschold, which applics to all typcs of
land. It is dc6ncd to includc rights to trust land that havc bccn grantccl by lcasc,
Iiccncc or occupation pcrmittcd undcr Part VI of thc Trust Land Act. Thc dcfini-
tion of thc right oilcaschold is borrowcd from sccrion 3.i,.3.2 of thc f)ralt Na-
tional Land Policy, rvhich dcfincs "lcaschold tcnurc" as "rhc right to usc land lor
a dcfincd pcriod o[timc in cxchangc fior thc pcrformancc olccrtain obligarions
such as thc paymcnt ol- rcnt." DRAF| National Land Policy, supra, $ 3$.3.2,
para. 78. Undcr that scction, thc Kcnyan Govcrnmcnt has promiscd to "[c]stab-
Iish mcchanisms [or thc crcation o[]caschold intcrcsts out oIpublic, community,
and privatc land." 1/. $ 3.3.3.2, para. 79@). Iinacting this sccrion would hclp
fulfil that promisc.

Right of occupancy. 8. (, A right oloccupancy includcs thc rights to:
acccss, usc, larrn, and livc on tlrc land;
acccss, usc, and farm rcsourccs on thc land;
plant and bcncfit from trrcs, crcrps, plants, or sccds
on thc Iand; and
bcncfit fr-orn and control thc pro6ts from tlrc lrccs,
crops, livcstock, or by-products of thc occupanr's
labour on thc land.
(z) A dcpcndant of thc primary holdcr of thc
risht r){'occupancy shall cn joy a dcrivativc right r:f
occupancy on tlrc land.
(j) A right of occupancy is availablc {i:r all
catc.gorics of-land.
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I4/OI,'IENS UI.NDAND PROPER'|1 RIGHTS IN Kil'ffA

Iabour. Kenya National Commission on Human Rights, F-rom Dcspair to Hope:

W<-,men's Right to Orvn and Inhcrit Prcperty t (zoo5).

This scction is modcllcd aftcr Uganda's Land (Amcndrrlcnt) Act, roo4, rvhich

providcs that "[cJvcry spousc shali cnioy sccurity of occupanc,v.on family land"

which mcans "i i;gt i to havc acccss to and livc on larnily Iand-" The Land Act,

(rgglt) Oap. zz7 5 3Seirl-12;, as arncndcd by Thc Land (Anrcndmcnt) Act, 2oo4,

$i"s iug'"rdu.;l fi"rn'""cr, this sectiorl c*icnds protcctions to cohabitants and

larnily tncmbcrs, as rvel]

zoor;.] 137



Gcorgrtorun Jountal of Intcrnational l-aut

Joint spousal rights ro
rnarrinrr>nial land.

9. (r) As of thc datc oI cffcctivcncss oI this Act,
spouscs lnust rcg-isrcr nratrimonial land as joint
prcpnctors.

(r) A spousc may nor rcsisrcr matrinronial
Iarrd as a solc proprictor during thc subsistcncc oF
thc marriagc.

(S) A spousc may rcg'istcr as sr>lc proprictor
of non-matrimonial land.

(+) Itmatrirnonial land is nor.iointlv
rcgistcrcd in violation o[subscctions (r) and (r) ol-
this scction-

a. thc Rcgistrar shall rcgistcr thc
spouscs as.joint proprictors:

b. thc spclusc who is not thc
rcgistcrcd proprictor has thc samc

rights to thc Iand as rhc spousc who
is thc rcgistcrcd proprictor;
and

c. anv transaction in thc
matrimonial land rnadc rvithout thc

conscnt of both spouscs is void and shall bc
sct asidc.

(5) \4atrirnonial land rcgistcrcd in rhc narnc
o[only onc spousc prior to thc darc o[cffcctivcncss
of this Act shall bc prcsumcd to bc owncd by both
spouscs, and both spouscs will bc prcsumcd rcl havc
thc samc rights to tlrc land.

(6) Frorn rhc datc of cffcctivcncss oI rhis
Act, a right oilcaschold granrcd ro a sltousc for
nratrirnonial land rnust bc grantcd in thc nanrc of
th-c applicant and thc applicant's sp()usc or spouscs
u,h<l rvill livc on thc land with thc applicant, who
rvill hold cqual rights ro such lcaschold.

(7) For an application for a r.ia.ht of
Icaschold aftcr thc datc olc[Icctivcncss of rhis Act,
thc narncs o[borh thc applicanr and rhc applicant's
sl)ousc ()r spouscs u,ho will Iivc on thc land r,r,irh thc
applicant n"lusr bc includcd or-l rhc altplication lcrrnr

(8) Spouscs shall hold cqual ri.ghts o[
occul)anc), to matrirnonial Iand, including ro
land allocatcd to a spousc prior to rhc daic ol
clTcctivcl'rcss of this Act il rhc sp()u\cs livc too.crlrcr
on thc lancl.
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I4'O T't EN S IA ND A A'D PR O P P, R'TT RI G H'TS I N KENru

nya TTI u s c IS t()n v u r) cqua rI ts sP()uses to u n

wh ch mc n havc dorlinatcd al types <-rI and righ ts Sr Tc lcph otle t1 tc NIICW

\vl h Lilv l\4 ure I \,{orll to tr- and Eva uat (_) l-l () fn CC Kcnt,a Land AII la l1 cc (ltb
6 zoo[i Bcca us thc Rcsi s tc rcd Lan d Ac vcsts absr-rl u e ownc rsh p O t- land ln

the fcgrs tcr ccl proPrr tors, ho a re ove rwhc tll nglv m e n w() m cn ffcctivc ly havc

bcen dcn cd righ ts to and. KLA, Natroll al Lan d I'oli cY, tupra, at 4.

Scction ror(r) of thc Rcgistcrcd Land Act, (zoo6) Oap. joo, allolt's lor rcsistra-

tion ollarrd "nradc in far,ourof nr,o or m()rc pcrsons." Hou,cvcr,.ittint rcgistration
.,is rclativclv rar.c." Ticlcph.nc Inrcn icr^, wit| livclync Op-ondq-scnior (,'<lunscl,

FIDA-Kcnya (Jan. 3o, zooll). According to Lcah Kiguatha, a Kcnyan Attornc,li

"[t]hc p.u.ii.. i. foi prc,pcrty to I>c rcgistcrcd in thc man's namc, cvcn i[ [ con-

trib,.rtc^to tlrc p,op.,:ty as a ivi[c, I can't insist tlrat it bc rcg-istcrcd in rny jr-rint

namc.,, I^t",ri"rr'*,ith Lcah Kiguatha, Kcnvan attorncy, in waslr., D.c. (Ftb.

zz, roo8). Only 35 pcrccnr. of marricd inrcn,icrvccs askcd about joint rc'gistra-

tion or.t,ncd thcir [ropct'ty.iointly rvith a sPousc. Intcrnational Womcn's FIuman

Rights cllinic (rwHRC) & FIDA-Kcnya, F-act-finding on worncn's Propcrty,

Land, and Inhcritance Rights in Kenya (Mar.-Apr. zooS) (on filc rvith author).

This provision cnsurcs tlrat husbands ancl rvivcs havc cqual rights tr: ntatri-

monial land undcr all catcgorics olland ancl all typcs of land rights by rcquiring

that any lcaschold orucgiii.ation bc in thc natncs o[ both spouscs. It is loosclv

bascd on Tatrzania's Lancl Act, which cstablishcs a prcsumPtion of co-occupancy

ollancl amons spouscs. Srrr Land Act, (zoor) Oap. rrl $ 16r(r). (lanz.) ("Whcrc a

spousc.rlrtai,i. larrd undcr a right oloccupancy lol'thc-co-()ccupation and usc ol
both sp1tuscs, or tr,hcrc tltcrc ii morc than onc u,ifc, all s1><luscs,. therc shall bc a

presumprion that . . . thc spouscs tvill hold thc land as occul>icrs in common and,

,rnlc., tlc prcsumption is rcbuttcd. . . , thc Rcsistrar shall^rc.qistcl thc spouscs as

occulticrs in ..,,',r,r.,ort."). This scction, horvcvcr, provid^cs lurthcr.protection th.alr

a prcsunrptic,n by cstablishins a lc.qal rcquircrlcnt of .ioint rcgistration, rt'hich

lvill rnakc thc safcsual'ds lor spouscs morc autr matic.

()the r cr>untries acloss tlrc globc n,ith contparable circunlstanccs havc suc-

cessfully established suc]r a joint registra[iort rcquiremcnt. lirr.cxanrplc, Articlc

zg c,f Nica.agua's Lau, zTtt (t-gg7) requircs joint titlc.s ftrr.couplcs, wlrcthcr mar-

.i".d .,. unrni..ied, ancl a ritlcl is.sued in lhc tranrc of thc hcacl ol the housc]rold

is dcclrcd issucd to b<;t]r mcnrbers o[ thc cctuple. Lorcnzo C]otula, ]-ood and

Aq-riculrurc ()r.qanization Lc.qal O{Iicc, l'A() Lcgislarivc Study -N". Ze, 
(lorder

u,.r.l Lo,", Worncn's Rights in Agriculturc zr (zooz), ftyt://l'tp.fao.ctrg/d<',crcp/-

lact/oo5/1,43ttt-,/v43:nf-,oo.1tdl. Sinrilarh', utrdcr \4cnlorandurn Circular rti o[
1996 andAcltninistrativc ()rdcr r oI roor, adrninistratir,'c guidclincs pursuant_to

ti',"c O,lrr',pr"he nsive Agrarian Rclortn Law of thc Philippincs,.latrd tit]cs rnust bc

issucd in [hc pamer; criir,,th spouscs, u,hct]rct'()r n()L t]rey arc lc.gally rrlarricd, lor
Iand tlrcy jointly rvork arrd.rlti,rrt.. Id. at 5t1-6o. Botlr lcgal rc[rrrrns itlcrcascci

u,orncn's land orn'trcrshill. /zl. at rr, 6o.

()l u9 Kcnyans askcd rr,hcthcr joirrt lcgistration slrould bc rcrluircd. rll
supportlcl .r.i, o rcrluircrncnt. In[crnatiotral \.Votnctr's Ilutttirtr Ri.ghts (]linic

ltitillR(l) & lID,\ Kcn'a, Fact-findirrs 'tr \{/,,rcn's l'r't'pcr-t)', Larrd,;rnd Irr-

6cr.irancc Ris|rs irr Kcnva (I{ar.-A1lr'. :ool'i). 'l'hcr, {avourcd thc Icrluit'crncllt

zoo.gl 139
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Use wou I ncrc asc t c a acccp tan cc Joln r€gls tr C) n
Prom te cqual ftsl, ts to la t1 d durtng rlt AIna8c and at divorcc and prcven t id-
()w di r.rhcli tan cc Ste o'5 In tcrt/ lew wl rh Joyce Wangu divorccd woman

ki,
,

Nanyu Kcnya (NIarl 3 o oo8 ) (\/l a n tc rp rctation) Tc cphor.rc In tetwlew wl rh
Lilv M
Mbaka

u l'e J upta; In te rvlcw wt th Leah Krgu atha supra In tc lvl c\^r WI th Clcci lia
Assis tan t Clornmiss to ,1C r, the M n stry oI Gendc r, SPorts, Cu turc an d

Soci al Scn/l ccs, ln Nairobi, Kcnva
n marriagc unde

(Apr. 4 o oo 8) I t would rh u s Suaran tcc thc
righ ts to cq uali Ly r artrclc I 6 ( I) (h) of (lE.DAW and artrclc ,

.) (4)
of thc ICC PR.

Inccntivcs fur.jornr
rcgis tration.

ro. Thc lollowing inccnrivcs should bc granrccl to
cncou ragc joint rcgistratiorr :

(r) A rcgistrarion inslrunrcnt is cxcrnpr
lrom thc starrp duty unclcr thc Stanrp l)uty Act,
Cap. 48o, whcrc a[ lcasr onc man and at Icast onc
womar rcgistcr a parccl of lancl rogcrhcr as joint
proPrrctors.

(z) Whcrc at lcast onc man and at lcast
onc ir,oman rcgisrcr a parccl of land togcthcr as

.joint propricrors, [hc administrator o[ thc Fund
cstablishcd in scction 19 of this Act may makc a
grant l-o cach proprictor as cstablishccl by rhc Funcl
guidclincs.

(3) Thc Ministcr o[Lands or thc N{inistcr-
o[ Financc may providc additional inccnlivcs to
cncouragc womcn's rcgisrration ol land.

(+) foint proprictors nccd not bc marriccl t<r

rcccivc any of thc bcncfirs mcntionccl in subscctions
(r), (z), or (3) of this scctior-r or in thc Scvcnrh
Schcdulc.

Thc statutory inccnttvcs in this provision would also incrcasc rhc prcvalcncc
and acccptancc of joint rceistration. This scction cxtcnds inccntivis b6th t6
spouscs and t<,t mcn and u'()trtcn u'ho arc not rnarricd, includins- brgthcrs ancl
sistcrs, latl.rcrs and clauehtcrs, cohabiratin.q couplcs, and othcr icpcnclants rL)
incrcasc all u,omcn's acccss to land titlcs. Ol z5 Kcnvans askccl, r3 supportccl
at lcasr sonrc form .[ inccnrivcs [<rr'-joint rco'islration. IwllRC & l-iDA-kcnva,
sufra. N2 onc rc.icctcd thc proposal. /r1. Supportcrs incluclcd 6 national eor,.i.n-
rncnt olJrcials, in acldition [o prolcssorr, Iarvycrs, civil socicty nrcnrbcrs, and rural
mcn and r,r,orncn. /r1.

This scction climinatcs thc st-arrrlt dut1, un61.,' thc Srarnp I)uty.,\ct, (zooq)
Cap. 48o, and providcs ltrr a possrblc cash srant that u'ould bc [u-ndcd by Ianil
corrul.ltion fincs arrcl lcrr aclditiorral, discrctionarv irrccnrivcs [irr.jclinr rcgistrlari,,n.
Thc Sc','cnth Schcdulc oI thi. Acr rclaxcs Ihc con,u,cyancing'lccs lor.jirint rce-is-
trati()lt. Iiliminatrne thc stanrp clutr,. thc l)r'r nrary lancl rca'isrration lcc. *u,iil,l
cnc()rrra{I'c.;oint rcerstraLi,n. Intcrvrcu, rn,rth I Icllcn Krl,anrl>.ka ()nrbatr, .,\clr,o-

r4c) [\'r>1. 4o
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catc ou o a mem , lt1

(APr :oofl) Accordi n oD to Hcl Icn Kwa t11boL a O 111 ba tl the stam p duty

Pnm^ry
Ian d tax rhat thc l1ational govern 11l cn t recel vc Id. Thc I rclan d l-am lv

Ho lllc Prcr tcctlon Ac t, I9 76 s m arlv cl n1 natcS any S Ianl P du tY, land rcgls tra

fee, Regis f Dccds [ee [ec tb t ly [o n t spousal Icgls-tron try o r cc)urt a e ()n J

tra tron. Fam v Hot'I]c P lo tectro n Ac [, I9 76 s t1 (Act No. z7/ry76) (Ir
6 / zzazTyr 976. r. html+z

) , aaailahlc

al I ttp bai I ii.org/ie/1cgls/num_ac t/tI 7
za27yr s76

(las t st ted I.'cb 7 zoo8) ar" ebcc, Canada h as lm P Ic l"ne11 ted gran t Prog rams to

promotc equal t lrca tmcn t of [em alc [arm ers. Canada, Th rd Pcriodi c Rcports of
S lates Parti cs to thc Ccr nlm Itec ()n Econo m lc S CI al and Cul tu ral Righ ts (r9 th

Scss., 1998), para. 1cl55-56, U.N. Doc. F/ryg4/to4/Add-t7 (an. zo, ryg8), auail'

ahle at l\itp,/fd.r.r,r"nti.un.org. (Aftcr clicking "wclcorne," thcn click "sitrrple

scarch," and insert thc U.N. D<.rc. No. at "symbol.") The Act t<-r Prcltncltc the

Do,elopmcnt of Agricultural ()pcrations, R'S'Q, ch. M-36 (r9ti6) (Can.), pro-

vides giants of $r53roo (9r8,r7o Kcnvan shillings) to farmcrs bctwcen r8 and 4o

y,"o.. ,rld, and the Prog.u--. d'accds i Ia propridti pour lcs conjoints de 4o ans

ct plu. (an owncrship programrrte for spouscs over 4cl), providcs grants o[ up to

$5,"oo (3o6,rj3 Kenyan shillings) rvhen a \^'oman acquires zo%c of farm asscts.

Ii.; see Clrrcncy Convcrrcr-Yahoo! Finarrcc,http://finilnce.1,2[6,r.com/cun'ency
(last visitcd N{ay rz, roo8). Thesc policics have "increased the number of rvcrm-

crr farmers who owned property lrom 4,95r Lo tr,234." Although Kcn,Va might
not afford such largc cash grants, it rnight afford elirninating fccs and taxes on

Iand registration and s;rnaltr caslr grants, cspecially iI such grants are funded

[r'om fines paid by corrupt land olficials or people w]ro-cotntnit fraud bclore

land boardi. Oneiati<-,nu1 g,r.',,"rr,*.nt o{ficial, Cccilia Mbaka, asscrted that the

bcnefits of such inccntivcs to Kcnyan socictv would probably outu'eigh thc cost

to Kcnva's govcrtlmellt revenucs:

c)f coursc it will nor bc sood lor Kcnya's lio\/crnrncnt rcvcnucs . . . , but I think in
rhc lons nrn,. . rhc 1'rcoplc thcnrsclves stan<.1 to bcncfit bcczrusc I r.hink you will
,,,,r1-... ill tlrcsc cascs g,ririg t., c()rtrt . - . . [I]t u'ill alsc, Jravc its ach'arrtagcs that vou

nri.ght not bc ablc to l)tlt a tnonctary r'alttc on.

Intcrvicrv with Clccilia Mbaka, Assistant (,'orntnissioncr, thc Mirristry of (]cn-

dcr, Sports, (.lulturc and Social Scn'iccs, in Nairobi, Kcnya (Apt.+, eoofl)'

roorll r+r
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Rcquircnrcnt for
spr>usal conscnt and
considcrat ion oI othcr
intcrcsl,s in thc Iand.

rl. (l) In a transaction for which conscnr ola land
body, including thc land control board, is rcquircd,
thc land body nrust -
(a) obtain thc conscnr o[ thc applicant's spousc iI
thc transaction invoh,cs tlrc matrinronial Iand; and
(b) considcr thc intcrcsts o[all pcrsons r^,ho
hold a right of occupancy on lhc land, including
dcpcndants living on rhcir parcnts' land.
(r) tn polyaanrous rnarriagcs, thc spousc or spouscs
r,r,hosc conscnt is rcquircd shall bc dctcnnincd
pursuant [o thc l)ropcrty distributi<>n agl'ccmcnt
cntcrcd into pursuanr ro sccrion [zo(A)] rhc
Nf arria.gc Act.

This provision rcquircs that spousal conscnr ro a transaction in land, cvcn
i[, lor cxamplc, thc land is only in thc husband's namc. Thus, a rvi[c's conscnt
will alu'ays bc rcquircd wl.rcn thc salc of hcr larnily's asricultural land is con-
tcnrplatcd. Thc lack o[ a spousal conscnt rcquircmcnt currcntly lcavcs u,omcn
vulncrablc to bcins disposscsscd and rcndcrcd homclcss by salc of thcir land.

Kcnyan law lails [o protcct r-ontcn's clccision-rnaking authority in land trans-
actions, u'hcthcr thcy arc marricd or non-marricd nomcn livins as dcpcndcnts
on anothcr pcrson's land. Whilc Lhc Land Conrrol Act rcquircs thc conscnt o[
Iand control boards [or transactions affccting aericultural land, thc acl docs nol
rcquirc lhc conscnt o[ both spouscs iIonc ol thcnr objccts to thc salc or morl-sagc
oI thcir land.

In thc 2006 court olAppcal casc o[ Karnau r,. Kanrau, thc court hcld thar
spousal conscnt is not rcquircd to scll n.ratrimonial propcrty whcn thc land is
rc.qistcrcd solcly in thc husband's nanrc. Thc.judgc starcd that "Iulntil rcccntlv
it has ncvcr bccn thc pracricc and ccrtainly n()r. a lcgal rcquircmcnt that bc[orc
thc lcgal pr<-rprictor of a piccc of land disposcs o[ it hc or shc should consult any
third party bc it his/hcr htrsband or rvifc." Kanrau r.,. Karnau (roo6) 59 K.L.R.
(c.A.K.).

Othcr coutltrics havc rccos-nizcd thc critical importancc of rcquinn.q spousal
c()nscnt for thc salc o[ lamily land. F<lr instancc, Tanzania rcquircs ,Jr<lusal con-
scnt ft)r a nr()rt.qasc o[thc marrinrorrial hornc. Land (An-rcndnrcnt) Act, (zoo4) $
r14(r). flanzania). Thc Tanzanian Act als<-r rcquircs spousal conscnr lor assisn-
mcnt or transfcr o[ land. Land Act, (,SSS) S 16r(3). (lanzania). South ,,\[rica
llrovidcs lor thc cqual powcr-s of spouscs and rcquircs conscnr lol transactions
in its l\'Iatrinronial Prr>pcrry Act. South Alrican N{atrinronial prtrpcrry Act (88
of'1984) (S. Air..). Narribia has cnactccl a sinrilar pxx,isiorr as r,r,cll. Thc N,farricd
Pcrs.ns Equality Acr, s.5 7 (,{ct I .i 1996) (Nanrib.). Thc Irclancl II.nrc I).rcc-
tion Act, 1976 r,<trds Lhc cotrvcvancc o[-an intcrcst in thc larnily hrlrnc rt,itholL Ihc
Jrt'ior consctrt of both s[)()uscs. Ircland, Sccorrrl I)criodic ltcltorr o['SraLcs I)ar-tics
to [hc Ilunran l{iehts ('ornrnirtcc (69th Scss., zooo), par-a. r98-99, U.N l)oc.
CC-l)lVC/l llL/g8/z (,\1rr. 28, rggg\, nz,utlahlt at l-ttt1't://<locurncnr..un.()r-q-. (Altcr

r42 [\hl. 4o
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rnsert o. at

"symbol.")

Procedurcs for
verifying spousal
conscnt.

rr. (r) Subjcct to thc provisions in subsection (l), a

spousc whosc conscnt is rcquircd pursuant to scction

li of this Act must tcstify to his or hcr conscnt in
pcrson bcfore thc land body and must show proof of
identity as thc applicant's spousc by submitting -
(a) a government-issued idcntity card;
(b) a marriage ccrtificatc; or
(c) a lcttcr from thc chief, assistant chicf, or an eldcr
from thc area vcrifying thc person's idcntity and the

validity of the marriage.
(l) If a spouse whosc conscnt is requircd pursuant to
scction ri of this Act is unable to appear before thc

land body in pcrson, hc or she may submit a Iettcr
from thc chiefi, assistant chiel or an eldcr attesting to
(a) the validity of the marriagc, if no marriagc

certificatc cxists;

@) identity of the spouse whose conscnt is requircd;
and
(c) the validity of thc s consent

This Provrsron en SUTCS rh t 7 wife' S conscn t to the salc rs genulne.
tcd for thc

Thc dc-

cl SI ons of land con trol boards have nol adcquatcl v accoun ln tcrcsts

of bccau tm len have rcportedly bribcd land con trol boards, frauduwomcn SC

Icn rlv brought tmpostc r 'wives to the boards to consen t to land transfe rS' and

thrcaLcncd rh crr wlvcs wl rh violcncc or cvlctron f they wl thhold conscnt. Hu

man Rights Watch, Doublc Standards, supra, aL !3. Su ako Tclcphonc Intcrvicw
with Ev"clync opondo, scnior counsel, FIDA-Kcny, (I"b. r"_loo8); Intcrvicw

with John Kinyua, Land control Board Mcmber at Mcru, Kcnya (March 3o,
zoo3i; Intcrvicw with Hcllcn Kwamboka Ombati, sulra at p' 16'

zoog] r43
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This provision cnsurcs that transactions'*,hich lack spousal conscnt n,ill not
rcccivc approval from thc lancl control board. Furthcrnrorc, iIsuch a rransaction
is approvccl bclorc thc board lcarns that thc provisions of this Ac[ ncrc violatcd,
thc transaction will bc sct asiclc to protccr. thc intcrcsts olpcrsons livins on thc
land.

I{ccosnit.ion
o[ thc rieht
ol occupancy
durins thc
consolidation
or adjudication

PIOCCSS.

14. Ad.judicar.ion Commirrccs ancl Arbitrarion Boards con-
stitutccl undcr thc Land Consolidation Act, Cap. 283, ancl
acljudication commirrccs, rccor.dins ofliccrs, and adiirclica-
tion ofliccrs undcr rhc Land Ad.jrrdication ,,\ct, Cap. zSa,
shall rccogniz.c and consiclcr a r.i.q-ht o[occupancy r:nclcr rhis
Act as a rieht in rcspcct oI Iand clurins thc consolidation or
adjudication proccss.

Rc.jcction oI
transac[ions lacking
conscn t.

13. (r) Land llodics, including tlrc Land Control
Iloard, must rclusc conscnt to all transactions
whcrc:
(a) thc conditions in scction lr and rz of this Act arc
not mct;
(b) thc Iloard Iras rcason ro suspcct that thc s1>ousc,s
conscnt was cocrccd through physical or nrcntal
prcssurc: or
(c) thc lloard has rcason ro suspcct thar rhc
applicant con.rnritrcd lraud bclorc thc board by
rrisrcprcscnring thc idcntity ol his or hcr spousc
or prcscnting a lraudulcnt docurncnt purporting
to shr:w his or hcr spousc's conscnt to a land
transactlon.
(r) Il- thc Iand cr>ntrol board discovcrs a violation ol
tlris Act subscqucnt to approval o[ thc transaction.
thc board shall automatically sct asidc thc
transaction pcndine appcal.

Bcca usc Kcnya
thc la

S ar.rd tat u tcs dr-l ICCOgnr 7.C \4rOnlcn righl1 o t tS to u SC acccss
a rrd ccu py

rc Iargcly glrorc
thc rig'hts o
land allocat

wonrct't, n u n

dc
0
D
d

o nd
d n

r cl cl c IIwl \/cs an cl [cm al lcl a vcs
on un h Lan on dati Act and tlrtr L C soli ()n

Land Ad.luclication Act, rvhich providc thc prr>ccsscs l^or convcrtins comnrunal
Trust land to plivatc rcgi-stcrcd lancl. Sr,: KLA, National Land I,oliiy, sufra, at r,.
In thc Natiortal Lancl I)olicli thc Kcnva Gor.,crnnrcr.rt has acknorvlcd.qcd'rhat rhc
land adiudication ancl consolidati<)n proccsscs havc "[i'lgrror'[ccl] ctrsionrary lancl
rights nrlt clcottccl to anr()unt to owncrshiP, suclr as lamily inic.csts in lanc[." Scc
Nor]::11 Land P.liq,, syrftra, S 3.3.,.r,par:a. 64(b) (roo7).'['his pr.o'isi.n r'.ulcl
crpl icitlv rccluilc considcration ()f \,\/()r'nor's liglrts durin.g thosc proccsscs rr,hcr.c
\\,()r)rcn cLr not h,rlcl thc Plinrar-v r-iq-hts t() tlrc larrcl.

r44 [\bl. 4o
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PART IIT - PROCEDURAL SAFEGUARDS AND DISPUTE RESOLU'
TION

Procedures to facilitate
registration.

r5. The Minister of Lands shall adopt the following
procedures to facilitate land registration: 

.

(1 ff,e Ministe r of Lands shall permit chiefs to
register land that has been registered in the name

of one spouse in the joint names of both spouses' A
chie f shill promptly report all such registrations to

the Registrar.
(z) The Minister of Lands shall establish, staff,

oversee, and allocate funds and training for one

mobile land registration unit for each province in
Kenya, which will visit every village or location
within its respective province at least once each year

to encourage joint registration in rural areas.

Q) Whenever land is registered in frvour.of two
o-r more persons, the Registrar shall provide
each proprietor with a brief document and an

oral siatement in the proprietor's language of
proficiency explaining the natu,re of his or her

interests and explaining his or her rights to the

land.

p IN IS scctron rcndcr e rcSrstratro proccss morc ac-

ccssiblc to womcn I i chic [s and mobilc land rcglstratr on units co duct rcgl stra-

tIons, thcy can rcach more pcop lc th n land rcgrstrars alonc and rhus morc Pco'
pl
D

c can rcgr stcr Jor ntlv- Accordi n8 to Gcoffrcy S. B irundu, Col cctor or Stam P
al ad ln lacc with Gco f-uty, mobi c rctils tratr on programs arc rc v P ntclvlcw

lrcy S B rundu, Col Iector of Stamp Du ty, M n stry of
a form

Lands, ln Nairobi Kcnya

(Apt zoo8) Th provl n woul d makc thcm al rcqur rcmcn t. Addi tlon-

?llv, woman can makc n[ormcd dcci sl ons about hcr and and can cnforcc hcr

rights morc casl Iv I r hc rccctvcs an cxpl anatr on of hcr righ ts as Jo n t propnctor

or r tn common.

zoog] r45
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Equal acccss to crcdit r6. (r) AII lcnding ir.rstitutions rnusr offcr thc salrrc
tcrms and opportunitics for crcdit and loans to mcn
and rvomcn, rcgardlcss o[ rnarita] status.

(z) Lcnding institutions may adopt rcnredial
mcasurcs to cnhancc acccss o[rtomcn t<l crcdit and
loans, includine, but not lirnitcd t<l:

(a) Ionecr payntc,tt pcriods l^or ra,omcn;
(b) altcrnativc collatcral, othcr than land titlcs,

including collatcral based orr -
the rcasonablc valuc of crops, livcstock, or
cstimatcd crop yiclds;
titlcs to vchiclcs;
pay slips;
Icascs; and
othcr lnovaltlc propcrty <tf valuc.

(3) If-any lcnding insrirurion unrcasonablv
refuscs collatcral undcr subscction (z) frorn a
\.rroman or discriminatcs against a u,oman in
violation olsubscctions (r), thc wonran rlay-
suc thc institution to cornpcl it to lcnd to hcr bascd
on thc collatclal slrc pr<rposcd or lor darnaecs; and
rcport thc institution ro thc Ministry of Financc.

(a) Upon rccciving a rcport undcr subscction
3(b), thc Ministcr o[ l-inancc will issuc a warning to
thc lcnding irrstitutiorr.

(5) A privatc lcnding insritution rhat rcccivcs
morc than threc warnings may losc its chartcr t<l do
busincss in Kcnya.

(6) Thc N{inisrcr of Financc may rccornrncnd
clicrrts or subsidic. t() cnc()ura(Sc lcnding
institutions that havc not r-cccivcd any warnines
undcr scction 4.

Bccausc \4/omcn oftcn do not havc land titlcs, u,hich arc comnron cgllatcral
lor loans, \{romcl'l cannot acccss loans, in violatron oI thcir right to cqual acccss
to crcdit. Scc i\4inistry olGcndcr, Sporrs, Culturc, and Sociai.Scrviccs, Natiorral
Gcndcr.and. I)cvc.lopnrcnt Policy 7 (zooo), at'ailnhle at httpt://v,ttw.culturc.co.kc,/
irrascs/storics/pdf/g'cndcrpolicy,.pd[ [hcrcinaftcr National Gcndcr. and ijc.,cl-
ol) n1 )o c\i Eq u acccss t() rcd gua Iccd nd artlc lc () CEc
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trO'O M EN S I,4ND A ND PRO PER'TT RI G H'TS I N KENTA

rcy, O nya as I n

most cases, ACCCSS to cred nlicd to accc ss to land owne rship. wotncn can-

noL thereforc qualifv for any crcdit that is ticd up'with collatcral rcquircments,

which ar-e .,r[tcn based on a land title decd." National (]cnder and Dcvclopment

Pcrlicy, supro, at 7. In rcpt>rts to thc CEDAW Oonrrnittcc, thc (]ovcrrrnrent of
Kcn/a fuithcr acknowledgcd that "womcn arc [aced with greater challcngcs than

nrcn duc to rhc fact rhat nc,rt many of thcnr hold titles to land rn'hich is the rrrajor

collateral to bank loans." Kcnya's Rcport to OEDAW Ootrtmittee' sul)ra, Para. To-

This provisi<>n would cnsurc that worncn rvho do n()t havc collatcral nlay still
obtain loans by lcquiring Iendin.g institutions to acccpt altcrnativc collatcral
from rvomcn. Scction 19(r) of thc Aericultural Financc Oorporation Act, (eoo4)

Cap.3z3, says that "[t]hc Corporalion may . . . uPgn such tcrms and conditiorrs

os; i., inilr..i, ."puy,l.,..rt, sccurity or othcnr,isc and in such manncr as thc Board

may think fit, rnikc a Ioan tr: a larmcr to crrablc hirn to cngagc rnorc cffcctivcly in

agiiculturc." This sivcs thc AFC discrcti<ln to acccpt altcrnativc collatcral froln

womcn. This provision also provides an inccntivc [or institutions that lcnd to
womcn bccauic thcy may attract nrorc busincss and a disincentivc for institu-

tions that do not Iend to womcn bccausc thcy may losc busincss and possibly
thcir charrcr to d<t busirress in Kcnya. It also providcs lc.qal rctnedics lor wolnen.

Kcnvan Icnding institutions alrcady bcncfit whcn thcy providc loans to

wotncn. Banks alc starting to rcalizc that rvomcn rcprcscnt a "lucrativc," "un-

tappcd" markcr, and microfirrancc has incrrascd. John Nclcglva, Kc1-y1: AII Eycs
()n-Worrrerr, E. A[r. Standard, Mar. ir, zoo}, auailahlr athttp://allafrica.com/
storics,/rooSo3jtoggl.httnl. According to thc Gcneral Counscl of a bank in East

Africa, loun ..piuy'-e nt ratcs arc highcr l-or womcn than for t'ncn. Intctvicw rvith
(]cncral Counscl', Bank in !,ast Africa, in Nairobi, Kctrva (Apr. z, roo8)' Womcn
havc succcsslully accessed crcdir in groups callcd "mcrry-go-rounds." Inter','iew

with l)orothy Niccormicl<, Profcssor, Univcrsitl, of Nairobi, in Nairobi, Kcnya
(Apr. z, zoo8).
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Rcprcsen tation of womcn
in land bodics.

Gcorgctozon Jountal of Intcrnational I^ow

r7. Womcn shall constitutc ar Icast onc-tlrir.d and
cndcavouring toward onc half (fifty pcrccnt) of
thc nrcmbcrs oIall appointcd or clcctcd public
institutions that dctcrminc Iand rights, including
rcgistcring or allocating Iand, arbitrating or
adjudicarine land drspurcs, and controlling land
transactions, including on:

(a). Countv (louncils that addrcss trust land
rights pursuanr to scction rr5 oI the Oonstitution
and scction z ol thc Trust Land Act;

(b). Divisional Land Boards appointcd b1,
county councils undcr scction ., of thc Trust Land
Act;

(c). any Oommittcc for anv adjudication sccrion
appointcd by Adjudication Officcrs undcr sccrion g
oI thc Land Consolidation Acr:

(d). an,vArbirration Board appointcd by thc
Ministcr ol Lands and sclcctcd by Adjudication
C)lJlccrs undcr scction ro of thc Land Consolidation
Act;

(c). any Iand control board or land conrrol
appcals board appointcd by thc Ministcr oI Lands
undcr thc Land Oontrol Act;

({). thc pancl of cldcrs for cach registration
district undcr scction 5 of thc Land Disputcs
Tribunals Act;

(g). rhc African Advisory Oornnritccs
appoirrtcd by Scttlcrncnt Officcrs undcr thc Trust
Land (Lanrbrvc Vallcy) Rulcs, thc Trust Land
(Sarora) Rulcs, thc Trust Land (Nortlr Yarra, Yarra
Platcau and Ithanga) Rulcs, and thc Trust Land
(Olcnguruonc) Rulcs; and

(h). any othcr public institution consr.irurcd
in thc futurc for purposcs of land administrati<ln
or lnanagcntcnt, dctcl-tnination o[ land riehts, or
rcsolution of Iand disputes.

rcPrcscnl-ati()n ol wo mcn n ns tl tu ol s th at dca WI t n url cnsrlrc
that u'otncn's riehts arc lccognizcd in cnrcial dccisions that a[Icct thcir hon.rcs
arrd livclihoods. Thc clrrrcnt land statutcs nrakc no provision [or lcnralc rcprc-
scntati()n in lancl hodics. In acldition, stcrc()tvpcs altout u,onrcn's rolc in socictv
Iravc lccl to thc cxclrrsiot.t of u,omcn fronr tlrcsc boclics in accorrlancc u,ith custom
ancl tradition. srr' Inrcrvicu,u,ith.lackson Kiri.qia, z\ssisranr chicl, in l\4cr.u, Kc-
n1'a (NIar.3r, roo8) (statin.g that thcrc arc no \\()n'rcn cldcrs hccausc crrstorn {r>cs
nol-;rllorv it). r\s a rcsttlt, altttost all oIthc larrrl acljrrdica[()r'.\, c()n\.)liclatrllr, arhi-
trat()rs. and corrncil rncrnhcls arc nrcn. Nzioki. lilfra. aL rr8, r37- \{/hcn \\,()n1cn

r4ti [\trl.4o



IL'OM ENS I,A.ND AND PROPER'I T-' RIGH'IS IN KEA-IA

arc ll()t rcprescn ln ctslon-nl lrlg Pr()ccss, cy canllo cctl\rc Pro-
tect u,ome n's rights tcl land.

Thc Iack ol fcmalc rcprcscntation ir.r institutions that dcal rt'ith land violatcs

[undatncnral hurnar.r rieirts protcctcd in thc (lonstitutiorr and in irrtcrnatiolral

rrcarics rhat Kcnva has iatificd. Thc (lorrstitutiotr suarantccs thc right to bc lrcc

[rorn discriminatlol or] rhc basis olscx in scction 8r(r), which dcclarcs that that
"no larv shall make any provision that is discrirninatorv cithcr ol itsclf or in its
cffcct." Thc lau,s that sct up ad.iudicatory bodics lor land violatc section 8z(r)

bccausc thc,v arc discriminitory in cffcct. Sincc cldcrs arc traditiorlallv nralc,

appointing ih.r., u. thc dccision-rnakcrs in land disputcs discrinrirratcs asainst

rr/olncn and thcrcby violatcs scction llz(l).

Kcnya nrust pro,",idc lor lcptcscntation of womcn in dccision-rilakins bod-

ics to tulfil its intcrnatiorral lcgal oblisations to protcct wolncn's risht to cqual-

ity and thcir risht to participate in political lifc. Kcrrya has a duty_to prc)tcct

tlic right o[ -,ln,c,.r to partiiipatc iri political lilc pu1u"-,]t !o. 
ICCPR articlc

z5 (tlrc riqhr ro "rakc pirt irr thc conduct oIpublic.a[[airs" rvithout distinction

oi ,i, ..*;'u,rd (jEDAW articlc 7 (thc sratutc lnust "cnsurc to womcn, on cqual

rclns wirh mcn, thc right...[t]" pal'ticipatc ir.r thc forrrtulation olgovcrnlncnt
policy ancl thc irnplerricntatir:rr-r thcico[and t., hold public office and pclfornr all

public functions it al] lcvcls of sovcrnrncnt"). Thc CEI)AW Comrnitrcc raiscd

il-,i. i*.rr" with the Kcnvan s.lo.,r,r''.,,r in zoo6, cxprcssitre its conccrn about
"thc undcr-rcprcscntaricin of nomcn in political and public Ii[c, in particular...
. in appointcd clccisic,n-rnakin.g boclics, in particular at dccision-making levels."

Cornmittcc or.r thc lllinrination o[ I)isclinrination Agairrst Worncn, Conc]ud-

ins (,'crrrrtrtcnts: Kcnya, at Para. 27, U.N. Doc. CEI),AW/C/KL--N/CO/6 (zoo7),

oiiilot,t, athttyt://trtwu,.un.irrs,/worncnwatch/daw/ccdaw/Tgscss.htm (undcr Kc-

nya). By t-ailing to providc .cats [or \r/omen irr institutions tlrat corrccrn land, t]rc

g,r.,,,rnir.rt ii'cflc.ctivcly cxcludins wonrol frotrt a lundatllcntal arca o[ socia]

and political lilc rn'hich is cxtrcnrcly important in Kcnya. W1-,:* rvorncn play

suc[ ap iprcsral rolc in cultivation'ol asricultural land, this lailurc to providt'

lor cqual r..1r."r.,,tution is a scrious dctrinrcnt to thc c()utltry: "Wonlor's full

participarion is csscntial not clnlv lor thcir cr)rl)()wcrlncnt but also lor thc ad-

i,onccrn"nt of socict,v a. a rr,hoIc.;' Oommittcc ()n thc Elirttination oI l)isc|irlri-
nat.ion Against Wotncn, ()cncral ltccommcnclation No. 2j, Wrrmcll in political
and p.,biiclilc (r6tlr Scss., 1997), Para. 17, U.N. D.c. A/52ftg/Rcv'r at 6r ('ggZ),

auailahlt at http://tt\^rit.un.or.q/\\'omcnr.vatch /datt/ccdatv,/rccomnlclrdatiotls/rc-
corrr rrr.h tm + rcc()llt 2i f hc rci n altc r O ll l)A\{r ( }c rrcral Rcc' z3l'

Inte rnational Iarv supports thc usc o[- aflirrnative measurcs to includc wolncn

in sovcrnnrort instituti()ns. In accot'clancc ro,itlr IC(lPR artic]c 25, thc Hutrlatr

Ri.qlrrs (lonrrrrittcc has clcclarcd tlrat statcs lnust lakc "c{Tectivc and positivc-nlca^-

surcs to pR)nl()tc and cn.urc wol.rrcn's participation in tlrc cr.,ncluct rlf public a[-

lairs and in ltublic ofllcc, incluclin.q allllropriatc a[I'irrnativc action." HR(], (icn-

cral (lr,rrttrt,-lnt N(). 28, sul,ra. para. 29. Irl adclitictn, (ll',I)AW alticlc 4 Proviclcs
ftrr tcprp,>rar), spccial rllcasurcs "airrrccl at acce Icratirtg dc lacto-cqualit,v bctrr'ectt

,r,"u or',al r,.,,r,r,.n," r.,hiclr altplics to aclricvirtq'tr't,Incn't c<1tral paIticillatiorr irl

1r<rlitics. 
(lFll)A\,V (lorclal Rcc. rj, .tttflra, pltr2t. t1.
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Qralifications fcrr
mernbcrslrip oI lancl
bodics.

Gcorge tount, Journol of Intcrnahonal l^ato

rtl. In appointing rncmbcrs to public insr.iturions
that detcrrninc land li-*hts, regarcl s]rall bc had
[o thc pcrson's skill ol practical cxpcriencc in
agricuIturc, land managcmcnt, or govcr-nancc.

e SOvCrn mcn tn e

ta tl ()n oI worltcn, bu t furthcr ac tlon ts nceded to rcal ze t
forceabl e Iegal I)rovr sl () t1 s. Kcn)'a s National Lan d Po cy rc fIcc ts rh nccd lor
lnc reascd lemalc [eprescn tatlon n tIrc s Jrecifi c c() n tcxt ot land, dec la l'l ns that
twl flrcicn rl ted tlra deal hom en arc n t su rePrcscn tn tns tl tu tr()ns t t d.\VI an

National Land Policy sufra,$ 3.6.ro.3, paft.223. To soh,e this problcm, thc pol-
icy provides that thc Clovcrnmcnt shall "[e]nsurrc proportionate rcprcscntaiion
of rr'omcn in institutions dcaling rvith land at all lcvels." National Land policy
sultra, $ j.6.ro.j, para. zz5Qr).

Botlr thc Kcnyan sovcrnmcnt and thc population supporr thc inclusion of
womcn in dccision-making bodics. I)urine public consultations carricd out by
thc Kcnya J alt, Rcform commission irr roo7, thcrc was unanimous agrccrncnr
on thc nce d for broadcr lcgislation on affinnativc action and 85% o[ rcsponderrts
supportcd cqual trplescntation of worncn. Kcnya Larv Rcforrn Comnriision and
Mol.ranrnrcd Muigai Advocatcs, TIrc Procccdings Rcport of thc Provincia] pub-
Iic oonsultativc Mcctings on the Rcvicrv and Analysis of tlrc Marriagc Bill 1993,
the Marricd W.rncn Propcrty Bill, thc ()cndcr Equality tsill zooz una tn" ri,i-
ily Protccrion (l)omcstic Violcncc) Bill zooz Hcld Bctwccn rTth Fcbruary eooT
and roth April zooT Qunc rooT) (on filc rvith author). Irr intcrvicws conductcd
in March and April zoo8, gz7" of thc z6 rcspondcnts supportcd a rcquircrncnr o[
tvomcn's rcprcscntation on land bodics. IWHRC'& FIDA-Kcnya, sufra.

Scvcral of Kcnya's nciglrbours and otlrcr sub-saharan Ah'ican countrics have
rccognizcd thc importancc ol^ensuring lcmale reprcsentation in irrstitutions that
deal with land. Uganda rcquircs that "[aJt lcasr onc-rhird o[ thc" at lcasr fir,c
mcmbcrs of a district land board "shall bc u,omcn." Thc Land Act, (1998) Cap.
czZ S SZG) (U.qanda). Tanzania has also cnactcd provisions rcquiling rcprcscnra-
tion ol worne n on land adjudication bodics. Villagc Iand councils coniistin.q of
bctrvccn fivc and scvcn mcnrbcrs must includc at lcast two ivorncn. Thc Vilia.qc
Land Act, (r99q) cap. n.q $ 6o(z) (la.zania). In addition, villagc adjudication
committccs consistin.q of bctwccn six and ninc nrcrnbcrs rI)ust includc at lcasr
tlucc womcn, which guarantccs betr.r,ccn 3o and 5o7o fcnalc rcprcscntation on
thc cornrnittccs. villagc La,d Act, (r99g) oap. u4 $ 5j(z) (lhnzinia). Similarly,
Namibia has cnactccl a rcquircrttcnt for four wonrcn to be appointcd to cornrnu-
nal larrd boards. oommunal Land Rcfo.rn Acr, (zoor), S (+)(D(cl) (Nanribia).

s [)ro\/l ()n s gn d TO cns ll rc rnc ITI rs lan cl cs rc quat" L b ()d aI
() m iI kc clcci (-) n S rcga ngrd nd ts an d h at \{/()n1c n \^/lI a rI o't) h t IrC c\ra ll x I)c n-t-

uI t htcltCC ;t rc n Lt dcd. Bcca usc s() llt a l-lY Kcn ya u/om cn cngag'c n ag'ncult rc cv
wo LI d bc urc q U ficd t() tvc c) n ()ards ha ln akc dcc to t'l s b () u d n cl aC t t a tb I l-
location ancl nranagcnrcn[. \,\/()nrcn havc a unicluc l)cl-spcctrvc in larrcl disputcs:
thcy arc rnost lilicly'thc otrcs rtrho takc calc of thc horrrc ancl rhc crops. Srr Irrtcr-

15() [\'ol. 4o



VICW \4:l t ngu al rPe rson ungu mm sst on on n ln

Nal robi KcnYa (APr .l oo 8) Accord ng to govcrnment estl t-t1 ates from 2 ooo
and\vom en hcaded 38 % ()t a.qricul tural oPcra tlon s IN Kcnva. Na tlonal (]cndc I

DeveloPm en t Pol rc)" supra at 7 Furth c rm re w()m en cons tt tu tc o\rcr 8o /c ol
the agncu I tural labour fir rcc d ,1 d Prorrid PProxl

dards
m ate li, 6ool/o oI larm -dcri rred

lncomc H um an Righ tS watch, Dclubl C S tarl supra, at IO Undc r thc cu r-

I'C'n t sys tcnr ln P() rtan t decis lo ns affectin.q wo me l'l partl lpatlon l11 agncu I tul'c

and fcro d Production are nt adc wl thou t rh cl r partrcr patl on. National Ge ndcr an d

Devclopn.rcn
utilizc thcir c

t Pol rc,v, sultra, a t 7 O ncc thcy are ncludcd n thc p rocess thcy
ncfit

can

xpcrtrsc to c() n tribu te to I ()cal develop nlcn t and the rcby bc the

society at large.

Namibia providcs a modcl [<rr this pr<;vision in its specification of qualifi_ca-

tions lor ]and board nrcrnbcrship. T]rc Communal Land Rclornl Act spccifics

that thc corlnrunal land board ihull cl".t four womcn, ilvo ol- r,u'holll arc "cn-

gaged in farming ()pcrations" and two o[whorn arc womcn "rvho havc cxpcrtise

i"l."unt to thc iunitions of a board." (lornrnur.ral Land Rclonrr Act, (:oor), $
(+)(r)(d). (Namibia). Tanz-aniaalso scts lorth gcncral qualifications for mcmbcrs

oi land bodics t() cnsurc that thcy posscss skills or practical cxpcricncc in larrd

managcmcnt. Land Act, (1999) Cap. rr.3 $ rr(z). (lanzarria)

WO M ENS I,4.MD A ND PRO PER'TT RI GH'IS IN KE]'ffA

Bribe ry of land officials. 19. (, A pers()n rvho, bcinc a mcmber of an institution
that deals rvith land, solicits or reccivcs any Pay,llent
[r<rn any pcrs()n to whtttn any servicc is rendcrccl,

including undcr the Rcgistcred Lands Act, thc Trust

Land Act and its subsidiary legislation, the Land
Clonsolidation Act, thc Land C)ontrol Act, or thc

Land Disputcs Ti'ibunal Act, rvhich thc tnembcr is no[
authorised to collect or rcccivc; or bcins a Party t() a
mattcr undcr tJre statutcs listed in subsection (l)(a),
o{Tcrs nr tcltdcrs anv Paylncnt to a ltlcmbe r'of a land

body in an attctnpt to influcncc thc clutcome;

cornmits an o(Tctrcc and is liable to a fine of not lcss

than [5.ooo I shillings, giving regard to proportionality
[o thc valuc o[ thc propcrty at issuc, or itnprisonmctrt
o[ not less tl.ran 3o days and r-rot cxccedinc six rtl<>nt]rs,

or both such finc and ilrtprisonmcrtt.

(r) ()flenccs spccificd in subsectiorr (r) shall bc tricd

by a Spccial N(agistratc appointed Pursuant to scctiott

,i ol rhi Arrti-()onuption and F-,conorllic Orilncs Act o[
2ooi.
(1) fhc fincs cr.rllcctccl pursuant [o subscctiorr (r) slrall

bc dcpositcd in a national Iuncl lrlr tllc pronlotion tll
joirrt rceistratiorr olland [)ursuarlt to scction ro o[- this

Acr.
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Gcorgttoun JounLal of Intunahnnol lnu

Fraud bclorc land bodics 2o. A person u'ho, bcing a party ro a rnattcr bclorc
an institution that deals r,r,ith land,
(r) misreprcscnts the idortity o[ his ol her spousc;
()t'

(z) prcsents a fraudulcnt docurncnt purporring
[o show his or her spousc's consc,rt to a land
transactiorr

shall bc suiltv of an offcncc and liablc to a finc
proportional to r].rc r,,aluc o[ thc propcrtv at issuc,
or to imprisonrlcnt of not lcss than jo davs ancl
r1()t cxcccding six ntonths, or to both such finc and
irnprisonlncn t.

This ltrovisiorr is modcllcd aftcr thc Land Control Act s punishrncnt lor lalsc
star-crncnts in scctiorr zr. Thc Land Contr.l Acr, (eoo4) Cap.3or $ rr. To cnsurc
that such punishnrcrTts cxtcncl bcvond land control boards, this provision ap-
plics to all instrttrtions that dcal u,itlr lancl.

Thrs ltrovisiorr hclps cnsurc that a spousc s c()nscnt to thc salc is gcnuinc. Thc
dccisions oIlancl control boar<]s ha',,c n<,I adcquatcly accountcd lrrr thc intcrc\ts
of r,,'onrcr.r bccausc "Irn,lcn havc rcporrcdly, bribcd land conrr^ol lroards, fl'arrdu-
Icntly l>roucht irttltostcr'ufrvcs'to thc l>oards t() c()nscnt to larrd trans[crs. and

Thc prohibition of bribcry and fraud in land matters is dcsigned to address
the problcm <-rI corruption r,r,]rilc simultancously crcating inccntivcs fcrr joint rcg-
istration of land. Thc crirninal pcnaltics would also help resoll,c thc problcm in
Kcnya o[ husbands who bribc land boards to inducc thcm [o consent to transac-
tions without their wives' conscnt. Teleplrone Intcrvieu,rvith Evelyne ()pondo,
Senior Clounsel, F-IDA-Kenya (Fcb. rr, zootl); Inrcn iov rvith.]ohn Kinyua, npra;
Intervicrv with Ilcllcn Kwanrboka Ornbati, sultru. By convcrting tJre collccted
fines int<-l tax crcdits for joint registration of propcrt),, the provision promotes
rvonten's propertv rights by cncouraging joint registration o[ land that is usually
legistclcd solely in mcn's namcs.

This provision drarvs l-rorn thc Anti-Oorruption and Economic Crirncs Act
oo3, whiclr providcs for thc prcrrcntiol.r, investigatiorr and punishlnent of corrr:
on in Kcnya. Tlrc Anti-C-orruption alrd Econonric Orimcs Act o[ rooj, (roo

3 of zoo3 S:(r). (Kcnya). Although this Act rnakcs grcar stridcs in thc figh
CO rru p oIt thc currcrl Iaws havc bccn nsuffici n t o addrcs th p rob lcmt tr t t s c)

n tcrvl cw wt h (]i to lru m l nyara, sufra

This provision is also rnodcllcd aftcl sccrion 9r of thc Uganda Land Act,
which statcs that any pcrson who, "bcine a rnembcr o[ the ]and tribunal, a board,
a conrrrrittcc, solicits o[ rcccivcs any paymcnt from a pclson to whonr any scn'icc
is rcndcrcd undcr this Act bcin.q pavmcnt whiclr tlrc mcmbcr is nor authoriscd
to collcct or rcccivc undcr this Act, commits an ollcncc." Thc Land Act, (19g8)
Cap. zz7 $ 9e(r)(d). (Uuanda).

I I
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WOMENS UND AND PROPERTT RIGHTS IN KENTA

Expedited access to land
bodies for people living
with HIV/AIDS.

wlves or consent. u-

man Rights Watch, Double Standards, su?ra, at 33. See also Telephone Interview

with Evilyne Opondo, Senior Counsel, FIDA'Kenya (Fib. 1, z9o8); Interview

withJohn Kinyua, supra;Interuiew with Hellen Kwamboka Ombat| supra'

rr. (r) People living with HIV/AIDS shall qualiff
for an automatic certificate of urgency entitling the
holder to expedited access to all decision-making
bodies that de termine or adjudicate land rights.
(n) Upon application for such a certificate, the land
body must automatically certifr the case as urgent,
provided that the applicant presents supporting
documentation of HlV'positive status, such as,

but not limited to, a medical card issued by a
hospital or the Ministry of Health showing that the

applicant is taking anti-retroviral medication.

G)en infonnation related to t!e- applicanCs HIV
status must remain strictly confidential and shall
not be disclosed to any person other than the

applicant, with additional protections provided by
the privacy guidelines prescribed under section 20

of the HIV & AIDS Prevention and Control Act..

This provision will cnsurc that all Kcnyans livingwith HIV/AIDS will bc ablc

to acccsi land tribunals cxpcditiously to dctcrminc thcir rights and intcrcsts to

Iand. This provision is cspciially important for pcoplc on anti-retroviral mcdica'

tions that must bc accompanicd by good nutrition. By guarantccing that HfV
paticnts can acccss thcsc tribunals, this provision will hclp maintain thcir rights
to farmland as thcir sourcc of nutrition.
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Education and training. zz. (t) Rclevar]t govcrnmcnI aucncics, including
thc Institutc oIAdrrrinistration shal] providc
training on thc provisions olthis Act [or all olJicials
and mcmbcrs of institutions that dcal with land,
including chicls and cldcrs, to cducarc thorr on thc
purposc and contcnt of thc lorcgoin.q provisions
rcgarding womcn's cqual
rig*lrs to land and propcrry.
(r) Thc Institutc of Administration shall
incorporatc training on rt,orncn's cqual rights to
Iand arrd propcrty into its curriculum for civil
scrvicc officcrs and all land bod;, mcmbcrs.

Q) Local officials who rcccivc training pursuanr to
this scction slrall thcrcaltcr hold trainings for thc
public to cducatc mcn arrd w()rncn on thc purp()sc
and corrtcnt of thc lorcgoing provisions r-c.qarding
womcn's cqual rights to land and propcrty.
(4) Parlianrcnt shall allocatc rhc ncccssary funds t<r

provide fior training pursuant to this Act.
(5) Ourriculum fr>r thc training shall bc dcvclopcd
by or with cxtcnsivc input from civil socicty actors,
in particular- orsanizations rhat spccializc in
wonrcn's rights and Iand rights.

This prcvision will cnsllrc that thc protcctions for w<,ncn's propcrty rishrs
containcd in rhis bill u,ill bc pronrulaatcd and implcrncntcd throu.qhout'rhc
c()untry. Currcntly, alnrost go% ol thc poor in rural arcas arc not awirc o[lor-
rnal laws. Intcn,icrv u,ith Bcatricc Wamalu,a, 1)cvclopmcnt Assistancc Assistant,
USAID, in Nairobi, Kcnya (Apr. z, zooS). Thc currcnr. lack o[ar,r,arcncss of worn-
c.n's rights in rural arcas oftcn hampcrs l.r)nror's ability to challcn.qc instanccs of
discrinrination asainst thcm such as disposscssion and fraud. Thc-inacccssibility
oItlrc land stat-utcs lcads to a rcliancc ()n cust()nr instcad. Intcr,,'icw withJackson
Kirigia, .rultra.Wbcrc customary law dcnics \{/onrcn cqual rights to land, this rcp-
rcscnts a scrious violation oIthcir riehts, albcir a prcvcnrablc onc: local lcadcrs
carr bc traincd to implcmcnt thc land statutcs instcad o[lallins back on cusr()rn.

Thc Institutc oI Adnrinistration is rr,cll-positionccl to rrndcrrakc such a train-
ine initiativc ltascd on its Prosrarns tarscr.ing civil scn,icc o[l']ccrs. Tclcphonc
Intcr-r,icn, rvith Evclync O1t.nclo, Sc.iol Corr,scl, FII)A-Kcnva (May 7, zoo8).
Bcncficiarics o[thc training prosranls should irrclrrdc chicfs and cldcrs in addi-
[iotr tr> tncmbcrs oIboclics that dcal r.t,ith Iarrd srrch as c()l.lnty cor:ncils, land con-
Irol hrtalds, and lanc] disputcs tribunal.. Oncc Iocal lcarlcrs arc awarc of thc lancl
lau's. thc,v calr holcl trainings [or thc o.cncral prrblic t<l cducarc rhcnr on rhc ri.g.hts
ancl obligations corrtaincri in rhc starllrcs. Ry provrclinq lcrr training ()[omcials
that dcal r.'ith lancl rishts arrcl adjrrdicatiorr of dispurc', chic[s anc] clclcrs rvill bc
trlolc knrtrvlccla'cahlc aborrt thc lceal prt,tcctions a[[rrlrlcd to r.r,omcn anrl r.r,ill hc
lcss likcll, to nrakc rlccrsiorrs rhat c[isr:r'in.rinatc on thc basis of scr.
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Amendments

FIRST SCHEDULE - Ai,rnr.rouENT To THE LeNo Drsrures ThlsuNlr,s AGr.

23. The Acts of Parliament listed in the Schedules

are amended accordingly.

Law Amendment Marked-Up
Version of the
Provision

Howthc Provision
ReadsAsAmendcd

Land Disputes
Tribunals Act

Scction 8(9)
of thc Land
Disputes
Tribunals Act
is amcnded by
striking "(othcr
than customary
law)".

@) Either party
to thc appcal
may appeal from
thc dccision
of thc Appeals
Committcc to thc
High Court on a
point of law within
sixty days from thc
date of thc decision
complaincd of:
Provided that no
appcal shall bc
admittcd to hcaring
by thc High Court
unlcss aJudgc
of that Court has

ccrtificd that an
issuc of law (o'tlrcr
than-ultom:arf
Iaw) is involved.

@) Either party
to thc appeal may
appeal from thc
decision of the
Appeals Committcc
to thc High Court
on a point of law
within sixty days
from thc date of the
decision complaincd
of:
Providcd that no
appeal shall be
admitted to hearing
by thc High Court
unlcss aJudge
of that Court has

ccrtificd that an issue
oilaw is involvcd.

Land Disputcs
Tribunals Act

Scction 8(ro)
of thc Land
Disputcs
Tribunals Act
is amcndcd by
rcplacing "fact"
with "law".

(ro) A qucstion of
customary law shall
for all purposcs
undcr this Act bc
dccmcd to bc a
qucstion otfaet
law.

(ro) A qucstion ol
customary }aw shall
for all purposcs
undcr this Act bc
dccmcd to bc a
qucstion of law.
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lsputc n S () rcc a nyan
on porn of cu tomary larv, h ich ls c()l-l trary to Kcnvan larn' an d t() due P roccss
righ ts unde r In tcrn a tr nal la S tlons 8( it) and ftG) of the La l1 d D spu tcs Tri-
bunal Act, zoo4) cap 87 currc ntIy s ta tc that t lrc deci of thc A Jlealsslotl

F)(lorrr nri ttcc h all bc final o t1 any tssue C) t- fact and n () appeal hal lie hercfro nl
to any court, cxccP

shall
on a po n of law t() thc H ish Oourt, tru a ques tton of

cus tc) m ary la be dce rned to bc a ques tlon of [ac t. S tl ( ) U derIO n
this statutc, a woman can
(lorrrnrittce and not to the
of eldcrs from revicrv.

on ly appeal a cus to mary la decis lon to rhe Appcals

H igh Cou rt. Th us, rh sta tu te nsu la tcs he dccls t()n

Thc Land Disputcs Tribunals Act should rcflccr rhar cusromary law is trcatcd
as Iaw in thc Kcnyan Icgal systcrn. Scction 3(r) of thcJudicaturrc Acr starcs that
customary law is a sourcc of lau,for t]rc Kcnyan courts: "[tJhc High oourt, thc
(lourt of Alppcal and all subordirratc courts shall bc suidcd by Al^rican cusronlary
law . . . ." The.]udicarurc Acr, (zoo4) oap. 8 S s(c). (K""yuj. K"r,yr,, courrs arc
compctcnt to hcar custornary law cascs and oftcn do. Srr, c.e., C)ticno v. C)ugo,
(r987) K.L.R. 37r (H.C.K.), affd by (r987) K.L.R. ao7 (C.A.K.) (holding tiiat
Luo custrtnrary law dictatcd that thc hcad of thc housclrold dctcrrnin". ,,,ui,"." ,
tamily mcmbcr is builcd). \fagisrratcs'c()urrs also can and do adjudicatc cascs
involving custornaly la'u'. Srr N{asistratcs' Courrs Acr, (roo4) Cip. ro S ,, ,7.
(Kcnya).

Additionallv, Kcnya and othcr counrrics have alrcady acknowlcdged thc im-
Portancc oIaddrcssins ]and disputes jn thc courts. Ma.qistrate courts;havc juris-
cliction to scttlc disputcs and makc dcc'larations" undcr-the Land (Group'Rcp-
rcscntativcs) Act. (zoo4) Cap. r87 S ro(z). In thc I)rafr National Land policy,
thc-Kcnyan Govcrnmcnt cornrnittcd to "[cJstablish an indcpordcnt, accountabic
and dcnroclatic s),srcm backcd by larn, to adjudicatc land di.prr". at all lcvcls."
Ministry of Lands, DR{},-T National Land Policy S 3.5.g, [ara. r7o(a) (roo7).
Thc (]ovcrnrncnr also plans to cstablish "a Iand divisiln "rir," H;gt.r Court"'io
dcal with land disputcs. rvinisrry of Lands, I)RAI.T Natiorral Lind policy $
\3.5, par_a._25q (2oo7). Thus, aftcr the draft Lancl Policv is adoptcd, thc High
Court rvill ltavc jurisdiction ovcr land disputcs. Ghana lcirrrrncd iis "stool Iand."
disputcs scttlcmcnt ploccss tcl scncl such cascs to thc courts: "thc Hieh Court
shall havc o-ri.qinal jurisdiction to hcar and dctcnninc any disputc arisine [rom,
in rcspcct of ol rclatcd to a stool Iand boundanr" srool Lands iloundarici Scttlc-
rncnt (Rcpcal) Acr $ r, No.587 (zooo) (()hana).

Thc r.t:strictions on appcal in the Land Disputcs Tribunals Act violatc thc
risht to crlualitv bcftrrc thc courr.s and tribunals undcr article 1.1(r) o[ rhc IC(]lrR
and thc right to appcal undcr article 7 oI the African (lharter. Wornen d6 not
lacc cqual trcatr])cIlt in t.lre Larrd l)isputcs Tribunals bccause thcir clccisions arrc
based on custol)laly law, rn,hich grant lr)cn rrrc,rc land rishts rlran rvonrclr, ancl
thosc dccisions arc rnsulatccl firrm judicial rcvicrr,. Bccau.c w()rncn usuallv ar.e
srantcd lcrr'cr riglrts to land than nrcn and cannot appcal discrirnirratt-r,v'.1..i-
stotts, tltcv arc dcnicd tltc right to an c[[cctivc rcrncdy! guaralrtcccl in articlc z(j)
(a) oItlrc I(]CI'R, ancl tlrc rislrt to appcal,.quaranrcc(l in articlc 7 of thc,{fiic;iir
(lhartcr, for vir,rlatiorri of tlrcir. r-iglrt\ t() crlualirv ancl to larrd.
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SECOND SCHEDULE . AUr:,NOUENT TO TTTE, LANN DISPU-TE,S TITSUNEIS

(Foxr'rs eNn Pnocnnunn) Rrtr,as.

Thc Land Dispures Tribunals (F-orms and I'roccdurc) Rulcs exacerbatc tlre

clisclinrinatory e ficct of the Lancl l)isputcs Tribunal Act bccause thc Rules pro-

hibit advocatc rcprcsortation lcrr all pcrsons partv to ot'itttcrcstec] in Land f)is-

putes Tr-ibunal .rr Land Disputcs Appeals (,'ommittcc llrr-rcccdings. Srz Land

i)i.prrr.r Triburrals (F-ornrs ar.rd Procedurc) Rulcs, 1993, (zoo4) Cap' :tt7 $ 19'

(Kcnya). Worrrcrr cannc)t prcscnt cffectivc claims r,r'ithclut advocatc rcprcscn-

tati6n ltecausc thc,v are unlanriliar rn'ith land la',r's and bccausc thc trillunals,

n,hich consist o[cldcrs and apply custc)l]rary law, are prcdisposcd tr> rulc againsr

w()pre 1. Sr:a KLA, National Land I'c,licy, su1ro, aL ro-rr; TL'lcph()nc Intcn'icr',' n'itl.t

Lily N{urci, suprtt. Bccausc thc Larrd Disputes Tribunals (}'orrns ancl Prrrccdurc)

Ruics cleprivc \\,()n1cr'r ol thc adr,ocatcs thcy nccd to prcscttt clTccrivc clairns bc-

lrrrc tribunal, r,r,hic]r Put \4'()II]ctl at a Pal ticular disaclvanta,t4c, t]rc Rulcs dcny

w()prgr tlic rislrt to c(uality bcftrrc thc court-s and tribunals undcr articlc 14(r)

r.rf'thc I(l(lPI ancl thc rig^]rr t.r arr cllecrivc rcrrrccly uttclct';rrt.iclc z(:)(it') ol't]rc

Law Amendmcnt Markcd-Up
Vcrsion of thc
Provision

Howthc
Provision Rcads
AsAmendcd

Land l)isputcs
'Iribunals (l"orrns
and l'roccdurc)
Itulcs, rr;93

Thc Land
I ) ispu tcs
Tribunals (Iiorms
and l'r<lccdurc)
Rulcs, rr;93 is
amcndcd by
rcplacina scction
r9 u,ith thc
loll<-rwirrg ncw
scction-
"(,S) A party t()

or othcr Pcrson
intcrcstcd in
a procccdine
bclorc a Land
I)ispuLcs Tribunal
or a Land
I)isputcs Appcals
Cornmittcc shall
bc cntitlcd tcr

appcar by or bc
rcprcscntcd by ar.r

advocatc."

ffiy-to-
ittcrested+hcrcin-
sh,a+lrecmitle+

fir+a1€preseitte+
@.foea€-1fi-

un+cssa-::l::ribntntl-
or-an+ppeats
ffiirccts
c*henx-isc.

(,S) A party to
or oLhcr pcrson
intcrcstcd in
a pr<-rccccling
bclorc a I-and
I)ispurcs Tribunal
or a Land
I)ispurcs Appcals
Comrnittcc may
bc rcprcscntcd by
an advocatc.
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THIRD SCHEDULE - Aivrr,NnuF.NTS ro rHE RE(;r.srERED LAND Acr

n rey v. rc ,uropcan
wonran was dcnied thc righr to a hcarinE
Europcan Convcntion for the Protcction

ourt o uman ata
and to an effectivc rcrlcdy undcr thc
of Ilurrran Rights and Fundar.nclrtal

c

Frccdoms when shc could not affold lcgal rcprcscntation beforc a court to obtain
a judicial separation. sr* z Eur. tI.R. Rcp. 3o5 para. rr, r9-ztl (rgzg). Similarly, thc
Land Disputes Tribunals Act, which [orecloscs all lcgal represiniation bcfoie thc
Land Dispurcs Ti'ibunals and Appeals committccs, denies womcn the rights to
a hcaring and to an cffcctive lcgal rcmcdy in land disputes.

- Tl. prohibition on ad'ocatc rcprcscntarion undcr thc Land Disputcs Tr.i-
burrals (F-orms and Proccdurc) Rulcs diffcrs [ror, pro'isions in othcr Kcnyan
statutcs rcgarding othcr tribunals. Fbr cxamplc, an appcllant is cntitlcd r<i an
advocatc bcforc thc Agricultural Appcals Tribunal. Srr Thc Agricultural Appcals
Tribunal Rulcs, (zoo4) cap. 3r8 S:(r). (Kcnya). An appcllar.rt is also cnriil;d ro
an advocatc bcforc thc Incomc Thx Tribunal. Srr Thc Incomc Thx (Tribunal)
Rulcs, (zoo4) Cap. 47o $ r. (Kcnya). According ro a sraff mcmbcr o[ thc Law
Socicty of .Kcnya, it is standard lor national tribunals to pcrrnit advocarc rcprc-
scntation: "Evcry national tribunal I knorv of pcrmits rcprcscntation." Intcrvicw
with staff nrcnrbcr; thc Law Socicty o[ Kcnya, in Nairobi, Kcnya (Apr. +, zooS).
Thus, adopting tl.ris amcrrdmcnt u,ould rcndcr thc Land Disputcs Ti-ibunals
(F'orrns and Proccdurc) Rulcs consistcnt r,r,ith othcr tribunal rulc,s undcr Kcnyan
law.

Law Amendment Marked-Up
Version of thc
Provision

How thc Provision
Rcads As Amended

Rceistcrcd
Land Act

Scction z7Q) ol
thc Rcsistcrcd
Land Act is

atrrcndcd bv
dclctinq thc rr,ord
"ahsolutc."

27. Subjcct to this
Act-
(a) thc rc.gistrati
on of a pcrson
as thc pr()prrctor
ol land shall vcst
irr that Pcrs()n
thctbsoh*c-
or.,ncrship oI that
land toscthcr'
with all lishts
and plivilcacs
bclonrrn.g or
aPPurtcnan t
t11 c rc t( );

27. Sub.jcct to this
Act-
(a) thc rcsistration
ol-a pclsorr as thc
prol)nctor o[ ]and
shall vcst in that
pcrson thc owncrship
oI that land tocctltcr'
u,ith all rio'hts and
privilcacs bclonEins
()r'aPI)urtcrlanl-
thcrcto;
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Law Registered Land Act

Amendment Section 3o of the Registered Land Act is amcnded-
(a) byreplacing the colon after the word "law" in

subsection (h) with a semi-colon and
(b) by inserting ncw subscction: "(i) rights of occupancy as

dcfined in the Land Equalily Act:".
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Markcd-Up
Vcrsion of thc
Provision

Unlcss thc contrary is cxprcsscd in thc rcgistcr, all rcgistcrcd
land shall [6 5uljcct ro such of thc lollor+,ing ovcrriding in-
tcrcst-s as may [or thc timc bcing subsist and affcct rhc samc,
rvithout thcir bcing notcd on thc rcgistcr-
(a) rights of way, rights oIwatcr and profits subsisting at thc
tinrc of fir.st rcgistration undcr this Act;
(b) natural rights ollight, air, walcr and supporr;
(c) rights oIcompulsory acquisition, rcsumprion, cnrD,,
scarch and uscr confcrrcd by any othcr u,rittcn law;
(d) lcascs or agrccmcnts for lcascs for a tcrm not cxcccding
two ycars, pcriodic tcnancics and indctcrminatc tcnancics
within thc mcaning of scction 46;
(c) chargcs for unpaid rarcs and othcr moncys which, without
rclcrcncc to rcgistration undcr this Act, arc cxprcssly dcclar-cd
by any writtcn Iarv to bc a chargc upon land;
(Q righrs acquircd or in proccss oFbcing acquircd by virtuc
oF an1, writtcn lau, rclating to thc limitation ol actions or by
prcscription;
(g) thc rights clf a pcrson in posscssion or actual occupation
of land to which hc is cntitlcd in right only o[such posscssion
or occupation, savc nrhcrc inquiry is rnadc o[such pcrson and
thc rights arc not discloscd;
(h) clcctric supply Iincs, tclcphonc and tclcgr.aph Iincs or
polcs, pipclincs, aqucducts, canals, wcirs and dams crcctcd,
constructcd or laid in pursuancc or by virtuc o[ any powcr
conl^crrcd by any writtcn law;
(i) rights of occupanc), as dcfirrcd in thc Land Equaliry Act:
Providcd that thc Rcgistrar nray dirccr rcgistration olany of
thc Iiabilitics, rights and intcrcst hcrrcinbcforc dcfincd in such
manncr as hc thinks fit.
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Howthe
Provision
ReadsAs
Amended

.3o. Unlcss thc contrary is cxprcsscd in thc rcgister, all
icgistcrcd land shall bc subjcct to such of thc following
ovcrriding intcrcsts as may for thc timc bcing subsist and

affcct thc samc, without thcir bcing notcd on thc rcgistcr-
(a) rights of way, rights of watcr and profits subsisting at the

time of first rcgistration undcr this Act;
(b) natural rights of light, air, watcr and support;
(c) rights of compulsory acquisition, rcsumption, cntry
scarch and uscr confcrrcd by any othcr writtcn law;
(d) lcascs or agrccmcnts for lcascs for a tcrm not cxcceding
two ycars, pcriodic tcnancics and indctcrminatc tcnancics

within the meaning of scction 46;
(c) chargcs for unpaid ratcs and othcr moncys which, without
rcfcrcncc to rcgistiation undcr this Act, arc cxprcssly dcclared

by any writtcn law to bc a chargc upon land;
(f) rights acquircd or in proccss of bcing acquircd by virtuc
of any writtcn law rclating to thc limitation of actions or by
prcscription;
(g) thcrights of a pcrson in posscssion or actual occupation
oT land to which hc is cntitlcd in right only of such posscssion

or occupation, savc whcrc inquiry is madc of such person and

thc rights arc not discloscd;

ft) clcctric supply lincs, tclcphonc and tclcgraph lincs or
polcs, pipclinci, aqucducts, canals, wcirs and dams crccted,
Lonstructcd or laid in pursuancc or by virtuc of any powcr
confcrrcd by any writtcn law;
(i) rights oloccupancy as dcfincd in thc Land Equali-ty Act:-
Providcd that thc Rcgistrar may direct rcgistration of any of
thc liabilitics, rights and intcrcst hercinbcforc dcfined in such

manncr as hc thinks fit.
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This scction amcnds the Rcgistcrcd Land Act to irnplonent the rishts rcc-
ognized in this bill. Subsection (l) cnsures that r,r,'omen's rights of occupancy
will be rccognized as overridine intcrcsts to a proprietor's rights, cven if such
rights arc not rccordcd c)n the rcsistcr. The Rcsistcred Land Act currentlv allorvs
the Ministcr of Lands to limit joint registrati<-rn by "(a) thc maxinrunr nuruber'
(u,hether onc or a grcatcr nunrbcr) o[ pcrsons who are a]lrxvcd to be rcgistered
in the sarnc reeistcr as proprietors." (roo6) Cap. :ioo $ ror(3)(a). Thus, a limit ot
one propric[()r mav bc imposccl, and spouscs nlav not bc ablc to recistcr prop-
erty jointly. This amcndment w()uld raise thc maxinrum r() two, so at lcast a hus-
band and wilc may jointly registcr.

Lan' Amcndmcnt Markcd-Up Vcrsion
of thc Provision

Hon'thc
Provision Rcads
As Anrcndcd

I{csistcrcd
Land Act

Thc Rcqistcrcd Land
Act is arncrrdcd by
rcplacing 

"ubscctron
ju (r)(i) u,ith rrov
subsccLron (r)(r): "tlrc
rcqrstrar shall issuc
a scparal-c titlc clcccl
or ccrti[icatc to caclr
p r'()prict()r. "

rlrrrolictor r-,1cach
parccl of'land or
l casc;

(r) unbnonr*tlr
r:]cc.r:l:<rreerti{icatc-
sha+l-l:c.i.:rsue*
irt-rcsrcct Lhc

rcsistrar shall issuc
a scr)aIatc titlc dccd
or ccrtl[icatc to caclr

(i) thc rcsistlar'
shall rssuc
a scPafa[c
titlc dccd or
ccrtr[lcatc t()
cach prrrprictor'
of'cach parccl ol'
land or lcasc;

Law Amcndmcnt Markcd-Up
Vcrsion ofthc
Provision

flow thc Provision
Rcads As Amcndcd

Rcgrstcrcd Land
Act

Scctiorr ror(j)
(a) ol thc
Rcqrstcrcd
Larrd Act is

amcndcd by
rcplacinr thc
r,r,ord "onc" with
" t\.ro"

(j) Sublcct to
subscction (z), thc
N4inistcr rnay for
any rcgistratron
scction rvith Lhc

conscnt ol'thc
counLy council (il
an1,) conccrrrcd
prcscribc citlrcr-
(a) thc maxrmum
numbcr (u,hcthcr
(,rtc two or a grcatcr
numbcr) clf pcrsons
w]ro arc al]owcd
to bc rcsistcrcd in
thc samc rceistcr as

propnctors; or

(j) Subjcct to
subscction (z), thc
i\,[inistcr may hrr any
rc.qistration scctroll
witlr thc conscnt ol-
thc counly council
(ilany) conccrncd
prcscribc cithcr-
(a) thc maximum
numbcr (whcthcr
[\^,o or a grcatcr
numbcr) ol- pcrsons
who arc allowcd
to bc rcsistcrcd in
lhc samc rrcgistcr as

proprictors; or
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I4/O MENS I,AND AND PRO PERTT RIGHTS IN KEI{A

Section 3r(r(i) of the Registered Lands Act, which currently provides that
"only one title deed or certificate shall be issued in respect of each parcel of land
or lease," allows one proprietor to claim title to land that is jointly registered.
This amendment would instead allow the issuance of a title deed or certificate
to all proprietors and would reinforce the notion that both spouses have equal
righrs to ihe land. Kenya's Registration of Titles Act allows the registrar or the

Registrar-General to issue multiple title certificates "[w]hen two or more Persons
arelntitled as tenants in common," although the registrar or Registrar-General
may charge a prescribed fee or refuse the separate title certificate. Registration of
Tities Aci, (zooa) Cap. z8r $ zz(a)(a)-(c) (Kenya). Tanzania's Land Act simply
provides that each person holding rights to the land "shall be entitled to receive

i .opy of the certifiiate of title" and that the Registrar shall issue a copy if such

a p.iion applies for one. Land Act, (zoor) Cap rr3 $ 16o(r)'(z) (Iunr). Ghana's
Lind Title Registration Law also states that "[a] separatc land certificate may

be issued to eaah prcprietor in common of any land or interest in land and such

certificate shall show the undivided share of the proprietor," although 'only one

certificate shall be issued" if the persons register as joint proprietors. Land Title
Registration Law, 1986 S St(d-G) (Ghana). This amendment would also_op'
eraiionalize the Draft National Land Policy's commitment to "[p]trt in place
appropriate legislation to ensure effective protection of women"s righfs to land."
Ministry of Lands, National Land Policy $ 3.6.ro.3, para. rz5(a) (zoo7).

a
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Law Amcndmcnt Markcd-Up Vcrsion
of thc Provision

How thc Provision
Rcads As Amcndcd

Land
Consolidation
Act

Scction 5(r)
o{'thc Lancl
C<lnsoliclation
Act rs anrcndcd
as lbllou,s -

(a) by adding
"<-rrally"

(b) by inscrting
a comma altcr
"baraz,zrs"

(c) by addinr
"county council
mcctinqs, and
markcts"

5.(r) Whcncvcr, In
accordancc urrth thc
provisror.rs o['tlris
I'art, any noticc is

rcquircd to bc givcn,
thc Adjudicarion
OfTiccr shall publish
thc sarnc in writins
at thc ofTicc of'thc
Civil Sccrctary
of'rhc Rcgion
wrthin which thc
arca is situatcd
and at thc oflicc
o['thc Rceiorral
Gorrcrn mcn t
Agcnt {br thc arca
and clscwhcrc as

hc may clircct in
such manncr as

Irc shall think (it,
and thc Rcgional
Govcrnrncnt Agcnt
shal] also causc
thc purport ol'
such noticc to bc
or<lrnulgatcd orallv
at barazas. count\r
ccluncil mcctinss.
and rnarkcts
[hroushotrt tlrc arca
and on such othcr
r-rccasions or in such
othcr manncr as hc
rrray dctcrrninc.

5.(r) Whcncvcr, in
accordancc r.r,'ith thc
provisions o{'this
I'art, any noticc is

rcquircd to bc givcn,
thc Adjudication
OfTiccr shall publish
thc sarnc rn rr,r'iting
at thc o[Ticc o{'thc
Civil Sccrctary
of'thc l{cgion
rn'ithin which thc
arrca is situatcd
and at thc o[Ticc
o{'thc Rcgional
Govcrnmcnl-
Agcnt fbr thc arca
and clscwhcrc as

hc may dircct in
such manncr as

hc shall think (it,
and thc Rcsional
G<ll,crnrncnt Ascnt
shall also causc
thc purport ol'
such noticc l-o bc
promulratcd orally
at barazas, county
councrl mcctings,
and markcts
thr<,rughout thc arca
and on such othcr
clccasions or in sucl-r

olhcr rnanncr as hc
rnay clctcrrrr inc.

Gcorgctoton Journal of Intcrnational Lato
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Land
Consolidation
Act

Scction re
of thc Land
Consolidation
Act is amcndcd
by rcplacing
"scvcn" with
'nincty"

(re) Evcry
Committcc or
Arbitration Board
shall givc scvcn
nincw clcar davs,
warning of its
intcntion to carry
out an adjudication
or arbitration,
spcciling thc
parccl or parccls
ofland upon
which it proposcs
to adjudicatc or
arbitrate and stating
the timc and placc
at which it intcnds
to adjudicatc or
arbitratc.

(rz) Evcry
Committcc or
Arbitration Board
shall givc nincty
clcar days warning
of its intcntion
to carry out an
adjudication
or arbitration,
specifying thc
parccl or parccls
of land upon
which it proposcs
to adjudicatc or
arbitratc and stating
thc timc and placc
at which it intends
to adjudicatc or
arbitratc.

WOME]\TS IAND AND PROPERTY RIGHTS IN KE},TN

This provision will cnsurc transparcncy and accountabiliry in thc land con'
solidation process by notifying thc public of pcnding land consolidations in a

timcly and acccssiblc manncr. Thc Land Consolidation Act currcntly rcquircs
only scvcn days noticc bclorc adjudication or arbitration of rights to trust land,
which disadvantagcs womcn who may not havc adequatc timc to makc a claim
to thc land. Furthcrmorc, thc Act docs not spccifically requirc oral noticc of
pcnding adjudications. This is cspccially important for rural womcn who may
not havc acccss to thc Gazcttc and may not bc proficicnt in English or KiSwahili.
By rcquiring that such notice is givcn at public mccting;s known as barazas in
addition to county council mcctings and markcts, this provision aims to providc
noticc to a wider audicncc.
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FIFTH SCHEDULE - Aur.NnurlNrs ro rHr, Tirusr LeNo Acr.

Law Anrcndmcnt Markcd-Up
Vcrsion of thc
Provision

How thc Provision
Rcads As Amcndcd

Trust Land Act Scction 57(r) of'
thc Trust Land
Act is amcndcd as

{bllorvs -
(a) by striking

"rn1y" and
inscrting "rnust"
(b) by adding

"Announccmcnts
shall bc madc
orally at county
council rncctings
and at barazas,
and markcts
throushout tlrc
arczr."

57.(r) Anv ordcr,
nol-rcc or othcr
documcnt rccluircd
by this Act, or
any rulc madc
thcrcundcr, to bc
publishcd tnay
rnust bc nublishcd

I

b1, a[Tixing a copy
in thc District
Commissioncr's
oflicc and in somc
othcr public or
conspicuous placc
or situation ir.r thc
arca cr>nccrncd,
and, whcrc it is

dccrnccl ncccssary
by publishing it
in thc Gazcttc.
Announccmcrrts
shall bc nradc
orallv at countv
council mcctinrs
and at barazas and
rnarkcts throuslrout
thc arca.

57.(t) A.ny ordcr,
noticc or othcr
documcnt rcquircd
by this u\ct, or
anv rulc t-r-radc

thcrcundcr, to bc
publishcd must
bc publrshcd by
afTixing a copy
in thc l)istrict
Conr nr issroncr's
oflicc and rn somc
othcr public or
cclnspicuous placc
or situation in thc
arca conccrncd,
and, rn,lrcrc it is
dccmcd ncccssary,
by publishing it
in thc Gazcl-tc.
An rrounccnrcn ts

shall bc rnadc
orally at county
council mcctings
and at barazas and
markcts throughout
thc arca.
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Tiust Land Act Scction SZ(e) oi
the Trust Land
Act is amcndcd
by-

(a) dclcting
"Such
publication or
affixing shall bc
dccmcd good
and sufficicnt
publication
and noticc to
all pcrsons
conccrncd"

(b) adding
"Evcry such
noticc shall bc
published, and
thc purport of
such notice shall
bc prornulgatcd
in such languagc
or languagcs
as thc county
council shall
dccm to bc
most likcly to bc
undcrstood by all
pcrsons affcctcd
thcrcby."

57.(z) Smclr
puU*ca*on-or
atrxingalzl++r
dffincdgoo+
anMeie*
ert*'ticati€'ran+
m*ccto-att-gcrsom
eorcerncd.
Evcry such noticc
shall be publishcd.
and thc purport of
such noticc shall
be promulgatcd
in such language
or languagcs as

thc county council
shall dccm to bc
most likclv to bc
undcrstood by all
pcrsalls-affuc&d
thcrcbv.

57.(r) Evcry such
noticc shall bc
publishcd, and
thc purport of
such noticc shall
bc promulgatcd
in such languagc
or languagcs as

thc county council
shall decm to bc
most likcly to bc
undcrstood by all
pcrsons affcctcd
thcreby.

WO M E]'T S UND AND PRO PERTT RIGHTS IN KEI,{TA

This provision will cnsurc that all pcrsons with intcrcsts in trust Iand arc dull
rotificd ol dccisions rcgarding thc land. As currcntly writtcn, thc Trust Land Ac
locs not rcquirc noticc to bc providcd in local Ianguagcs of thc community con
:crncd. Chairman of thc Mcru County Council cxplaincd that noticcs arc nor
mally writtcn in English and thcrc is no rcquircmcnt flor it to bc translatcd into Io
:al languagcs. Intcrvicw with Charlcs Murithi Marangi, Chairman, Mcru Counq
3ouncil, in Mcru, Kcnya (Mar. 3r, loo8). By rcquiring that such noticc is givcr
rt public mcctings known as barazas in addidon to county council mcctings anc

narkcts, this provision aims to providc noticc to a widcr audicncc.
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Trust Land
Act

Scction 8 o[thc
Trust Land Act
is anrcndcd-
by inscrting a

ncw subscction:
"(z) For thc
purposcs of
this scction, "in
somc olhcr way
prc.judicially
affcctcd by thc
sctting apart"
includcs, but is
not Iinritcd to,
pcrsons who
havc a right oI
occul)ancy to t]lc
land, as dcfincd
in thc Land
Equality Act.";
and
by rcnurnbcring
thc currcnt
subscction (z) as

subscction (3).

(r) Whcrc land is sct
apart undcr scction

7 ol this Act. full
cornpcnsation shall bc
promptll, paid by thc
(]ovcrnmcnt to any
rcsidcnt o[ thc arca o[
Iand sct apart rvho-
undcr African
customary lan, lor thc
timc bcing in lorcc
and applicablc to thc
land has any right
to occul)y any parl
thcrcoI or'

is, othcrwisc than in
common with all othcr
rcsidcnts o[ thc land,
in somc othcr way
prcjudicially affcctcd
by thc scttinS apart.
(z) For thc nurnoscs

-

oI this scction. "in
somc olhcr wav
orciudiciallv affcctcd
bv thc scttins anart"

-

includcs. but is not
Iinritcd to. ncrsons
rvho havc a lioht oI

-

occul)ancv to thc lalrd.
as dcfincd in thc Land
Floualitv Act.

-

g) fr) A rroticc
ol sctting apart
publishcd undcr
scction 7 ol this Act
shall also bc publishcd
by displaying a

copy at thc Distlict
Conrnr issioncr's olTicc
and at sonrc olhcr
public or conspicuous
placc in thc arca
cclrrccrncd.

(r) Whcrc Iand is sct
apart undcr scction

7 ol tlris Act, lull
compcnsation sha]l
bc prornptly,paid by
thc Govcrnrncnt to
any rcsidcnt ol thc
arca o[]and sct apart
wh<l-
undcr Alrican
customary law lor thc
timc bcing in lorcc
and applicablc to thc
land has any right
to occul)y any part
thcrcoI clr
is, othcrn,isc than
in conrmon with all
othcr rcsidcnts oI rhc
Iand, in somc othcr
u,ay pr-c.judicially
affcctcd by thc sctting
apart.
(z) For thc purposcs
oI this scction, "in
somc olhcr way
prc.j udicial)y affcctcd
by thc sctting apart"
includcs, but is not
Iirnitcd to, pcrsons
who havc a risht ol
occupancy to thc
land, as dcfincd in thc
Land Equality Act.
(3) A noticc olscttins
apart publishcd
undcr scction 7 of
this Act shall als<r

bc publishcd by
displavins a copy
at thc District
Conrmissioncr's officc
and at solnc othcr

llubl ic or consl'ricuous
placc in rhc arca
concclncd.
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WOMENS UNDAND PROPERTYRIGHTS IN KE}'IYA

n the
aside Th
Trust

SIXTTI SCHEDULE - AupxnuENTs ro firs Thust L,rNo Rurns.

Law Trust Land (Meru Conccssional Area) Rules, Trust Land
(North Yatta, Yatta Platcau and Ithanga) Rulcs,
Trust Land (Isiolo) Rules, and Trust Land (Olenguruonc)
Rules

Amcndmcnt The dcfinition of 'dcpcndant' in section e of thc Trust
Land (Meru Conccssional Area) Rules, section e of the
Trust Land (North Yatta, Yatta.Plateau and Ithanga)
Rulcs, scction z of thc Trust Land (Isiolo) Rules, and
section z of thc Trust Land (Olcnguruonc) Rulcs are

amcndcd as follows-
(") by inscrting "or hcr spouse," belbrc thc word

"lrather";

@) by delcting "such ol";
(c) by inscrting "or hcr" before the word 'children"; and
(d) by delcting'as arc unmarried and under the age of

cightccn ycars".

Markcd-Up
Version of the
Provision

"dependant' means, in relation to a licensee, his or her
rpor.x., father and mother and such of his or her children

;

Howthe
Provision Reads
AsAmended

"dcpcndant" mcans, in rclation to a licenscc, his or hcr
spousc, fathcr and mothcr and his or hcr childrcn;
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Law Trust Land (Irrieation Arca) Rulcs

Amcndmcnt Thc dc[inition ol'"autlr<,rrrzcd dcpcndant" in scctron 2

o[ thc Trust Land (Irrigation Arca) Rulcs is arncndccl as
lollou,s-

(a) by inscrtins "or hcr" bclbrc rhc word "Iathcr";
(b) by rcplacine thc word "wivcs" with "sp<.rusc(s)";
(c) by dclctinr "such of';
(d) by inscrtins "or hcr" bclorc thc word "ch ildror"; and
(c) by dclctins "as arc unmarricd and undcr thc aEc r>[

ishtccn ycars".

Marked-Up
Version of the
Provision

"authorizcd depcndant" mcans, in relati<>n to a liccnsce,
his or her fathcr and motl.req wines spousc(s) and sucH
his or her childrcn
erg+rtecn-yars;

How thc
Provision Rcads
As Amcndcd

"authorizcd dcpcndant" lncans, in rclation to a liccnscc,
his or hcr fathcr and nrothcr, spousc(s) and his or l.rcr
childrcn;

Law Trust Land (Shirnba Hills) Rules

Amendmcnt Thc dcfinition o[ "dcpcndant" in scction z of thc Trust
Land (Shimba IIill$ Rulcs is amcndcd as follorvs-

(a) by rcplacing "wifc" wirh "or hcr spousc";
(b) by dclcting "such ol';
(c) by inscrring "or hcr" bcf<rrc thc word "childrcn"; and
(d) by dclcting "as arc unrnarricd and undcr thc agc o[

cightccn vcars".

Markcd-Up
Vcrsion of thc
Provision

"dcpcnclant" mcans, in rclatron to a Iiccnscc, his clr hcr
spousc w:te and farhcr and motircr and-suelro,f his or hcr
ch rldrcn
years;

How the
Provision Reads
As Amcnded

"depcndant" r.ncalrs, in relaticln to a liccnsec, his or her
spouse and fathcr and mothcr and his or hcl childr.cn;
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WO ME]\T S IAND AND PROPERTY RI GHTS IN KE},{A

Law Trust Land (Mcru Conccssional Arca) Rulcs, Trust Land
(Irrigation Arca) Rulcs, Trust Land (North Yatta, Yatta
Plateau and Ithanga) Rulcs,
Trust Land (Isiolo) Rulcs,
Trust Land (Olcnguruonc) Rulcs, and Trust Land (Shimba
Hills) Rulcs

Amendment Thc Sccond Schcdule to the Trust Land (Mcru
Concessional Arca) Rules, the First Schcdule to thc Trust
Land (Irrigation Area) Rules, the First Schedule to the
Trust Land (North Yatta, Yatta Plateau and lthanga)
Rulcs, the First Schedulc to the Trust Land (Isiolo) Rules,
thc First Schcdule to the Trust Land (Olcnguruonc) Rules,
thc First Schcdulc to the Trust Land (Shimba Hills) Rules,
and thc Sccond Schcdule to the Trust Land (Shimba Hills)
Rulcs are amendcd as follows-
by replacing'son" with 'child";

lr::::::::: l::i ;;il,;;; : : :::
and .... ........"; and
by rcplacing'is" with "arc".

Markcd-U
Vcrsion of
Prcvision

P
thc

LICENCE

Y:1:: ::: T::: .l::1 ly# ffi"""ar 
Area) Rures

and .......... ...... ............... and
-L;l,l ^f

and ................ ... ... ,......., of the District of
the Northern Province, is are hereby authorized to occupy
that part of the Meru Land Unit commonly known as the

Meru Concessional Area as described in the Trust Land
(Meru Concessional Area) Rules, and to kcep thereon not
more than the following number of stock

ffow the
Provision Reads
AsAmended

LICE,NCE

":::: ::: T:: .lT1 |yffif;r:::::::i ":::l ::l::
..... '., and

child of ..... and
....., of thc ................ District of thc

Northcrn Provincc, arc hcrcby authorizcd to occupy that
part o[ thc Mcru Land Unit commonly known as thc Mcru
Conccssional Arca as dcscribcd in thc Trust Land (Mcru
Conccssional Arca) Ru]cs, and to kccp thcrcon not morc
than thc following numbcr of stock



use o ls son, s

against \Momen on their face. They allow men to apply lor licences but do not. al-
Iow women to apply for liccnccs. There is no provision of the Trust Land Rules,
the Tn:st Land Act, or any gencral definitional statute that renders their tcrms
gcnder-neutral. Such facial discrimination rriolates the freedom from discrimi-
nation guaranteed in scveral intcrnational instruments, including article r6 of
the ICCPR, articles z, r4(t), r5(r) of CEDAW and articles 3(r) and r8(3) of thc
African charter on Human and Peoples' Rights. The amendments replace the
facially discriminatory w<lrds "son" wirh "child" and "his" rvith "his or her;" pro-
vide spaces for both parents of the applicants; allow for spouses to apply for
licences; recognize the rights of adult children as dependants; and bring ihcse
Rules into conformity with international Iaw.

Gcorgctoun Journal of Intcrnational Law

SEVENTH S CHEDULE - Arvrr,unu rNr ro rrlr ADvocATEs (Rruuwrnerrou)
(AnarNournr) O norn, loo6.

Law Advocatcs (Rcmuncration)
(Amcndmcnt) O rdcr, roo6

Amendment Schcdulc I of thc Advocarcs
Act is amcndcd by striking thc
pcriod and inscrting at rhc cnd
ol' scction r:(cxccpt 

whcrc at Icast onc man
and at lcast onc woman
purchasc and
rcgistcr land as joint
proprictors.
F<rr invcstigating titlc to a

{rcchold or lcaschold propcrty
and prcparing and complcting
convcyancc (including
pcrusal and complctior.r o{'
con tract)
i['any,, whcrc at ]cast onc man
and at
Icast onc woman purchasc and
rcgistcr lancl as

.joint proprictors."

O nc-hall'of thc scalc f cc
sct out undcr r abovc.
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WOMENS I,4NDAND PROPERTYRIGHTS IN KENYA

Marked-Up
Version of the
Provision

z. PURCHASER,S
ADVOCATE

For invcstigating title to a
frcchold or lcasehold propcrty
and preparing and complcting
convcyancc (including pcrusal
and complction of contract, if
any) cxccot whcrc at lcast onc
man and at least onc woman
ourchasc and rcqistcr land as

-

jautpraptreto$-
For invcstigatiqg titlc to a
Freehold or lcasehold property
and prcparing and complcting
convcyancc (including pcrusal
and complction of contract) if
anv. wherc at lcast onc man and
at lcast onc woman ourchasc
and rcgistcr land as joint
pronrictors.

The scale fee set out
under r above

One-half of the scale fee
set out under r abovc.

Howthe
Provision Reads
AsAmended

z. PURCHASER,S
ADVOCATE

For investigating title to a
frcchold or leaschold propcrty
and preparing and complcting
convcyancc (including pcrusal
and complction of contract) if
any, cxccpt wherc at lcast onc
man and at least onc woman
purchase and registcr land as

joint proprictors.
Fcrr invcstigating title to
a frcchold or pcrusal and
complction olcontract) if any,
whcrc at lcast onc man and
at least onc woman purchasc
and rcgistcr land as joint
proprictors."

The scale lee set out
undcr r above

Onc-half of thc scale lee
set out undcr r abovc.
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The Advocatcs (Rcmuneration) (Amcndrrrcnt) Order, zoo6, scJrcd. I $ r-e.
Thc propcrty amounts in the sc:rlc alc in Kcnyan pounds (r Kcnyan pound =

zo Kcnyan shillings). The amcndmcnt rvould reduce the convevancing fees ir.r

thc scale provided bv half wherc a rnan and a noman register jointly'. Thc ncu,
conveyancing fccs for joint registrants r^,ould cqual thc convcvancing fccs for
rrlortsagors "[[.]or deducir-rg title (including anv necessary abstraction) to a fr-ec-

hold or leaschold IlroJ)ert),, ansrn'cring arry requisitions on title, perusing and
cornpleting mortgasc." //. $ 3(a)

a

I hrs sectlon pro\rrdes addrtlonal lllccntrves to encoura€le Jollrt rcgrstratron by
relaxing cor-lvcyance fees whcn a nlan and a rvoman register jointly,. $61-,.4,11. 1

of the Advocates Act is the remuneratiorl ordcr se tting forth the scalc For convey-
ance fees to advocates. The current conveyance fces arc:

r. VIINDOR'S
[ADVOCATTI]
For prcparing and
complc.ting contract,
ans\.rrcnng any
prcJ im i nary, gnqui 1cs.,
clcducing titlc (including
any ncccssary abstraction
to a frcchold or lcascl-rold
propcrl-y, ansr,r,cri n g any
rcquisitions on titlc,
pcrusing and complcting
convcyancc or
assignmcnl-.

Scalc lcc

On thc first 5,ooo
minimum

Ovcr €5,ooo to €25,ooo
pcr €roo

Ovcr €e5,ooo pcr €roo

KSh

r2,ooo

to

jo

c. I'URCIIASER'S
AI)VOCATE
For invcsl-rgating titlc to
a ficchold or
lcaschold propcrty and
prcparing and
complcting convcyancc
(includinu
pcrusal and complction
o{'contract,
r['any.

Thc scalc l-cc sct out
undcr r abovc
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