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I.O. CHAIRPERSON'S FOREWORD

Honourable Speaker. orr behall'of the PLrblic Accounts Committee (PAC). arrd pursuarrt to Standing
Order 199, it is rny pleasarrt duty and honor to present to the House the report of the Committee on
tlre audited firrancial statement of the lndependent Electoral and Boundaries Comrrrission (IEBC) for
financial year 201612017. This report is unique in the sense that the audit werrt beyond the financial
year under review and covered part of the 201712018 financial year in order to capture all expenses
related to the August 2017 Ceneral Elections and the repeat October 2017 presidential election.

The Comrnittee held a total of l2 sittings during which it receivecl both writtel and oral evidence
from the Chairman, Cornrnissioners, Accounting Officer, former Comrnissioners and fbrrner
Accounting Officer of the IEBC on the audit queries raised by the Auditor-Ceneral. ln aclditiorr, a
number of key suppliers of the IEBC were invited and grarrted opportunity to tencler evidence before
the Committee. Minutes of the C-'ommittee's meetings are annexecl to this report.

Honor"rrable Speaker, tlre Committee's interaction with the IEBC offlcers (both Cornrnissioners and
Secretariat stafl', fbrmer and current) during the hearings was a most hr.rmbling experience. It was,
truly, an encounter with irnpunity. Not a single offlcer was willing to take responsibility tbr the
glaring illegalities and/or irregularities that characterized the management of public fLrnds duly
appropriated by Parliament for use by the electoral body. It was all blarne game. The picture that
emerged was that of an IEBC that was held hostage by incessant battles of suprernacy between the
Chairman and the Chief Executive Officer.

Honourable Speaker, during our inquiries, it was clear right frorn the outset that prr.rderrt management
of public resources by the IEBCI lrad been sacrificed at tlre altar of self aggrandisement. Specr-rlators
and wheeler-dealers had a fleld day as internal controls, wlrere they existed. firiled or were made to
fail spectacularly.

Frorn the analysis of the evidence that was placed belbre the Comrnittee. it is safb to conclude that,
perhaps, the true cost of the Augr.rst 20 I 7 General Elections arrd the repeat October 201 7 presidential
election may never be known. But one thing is clear; it is a cost that was highly inflated and the
taxpayers did not get value for the investnrent. ln the sarne vein, tlre actual amount of public money
that was lost fi'om the manipulation of procurement processes and creative accounting may never be
fully ascertained.

Honourable Speaker, this report should be considered as a first step in dealing decisively with the rot
that has come to be associated with the IEBC for a long time now. It should lay the foundation for a
fresh start. The relevant irrvestigative agencies should nrove with dispatch, pick up from where we
have left and undertake thorough investigatiorrs with a view to prosecuting all irrdividuals fbund
cu lpable, indiscrirn inately.

Conmrissionfor the yearended 30th,lune 20t7
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Clearly, in the circumstances, the continued existence of the IEBC, as currently constituted, even for
one extra day, is untenable. Parliament must provide leadership by developing a clear roadmap to
midwife a seamless transition from the current order of management of elections to a totally new

order. Particular emphasis should be put in creating a robust organizational structure with in-built
accountability mechanisms to guard against mismanagement and misuse of public funds in future.

In conclusion, Honourable Speaker, I wish to register my appreciation to fellow Honourable

Members of the Committee, the Offices of the Speaker and the Clerk of the National Assembly, the

Office of the Auditor General and the National Treasury. Special appreciation also goes to the

Directorate of Cornmittee Services and, irr particular, members of the Cornmittee secretariat who
have had to go beyond the normal call of duty to make the production of this report possible.

The commitment and devotion to duty of all those involved in this arduous task made the work of
the Committee and production of this report a success. I thank each one of them.

Honorable Speaker, on behalf of the Public Accounts Committee, I now wish to table the report and

urge the House to adopt it and the recommendations therein.

HON. JAMES OPryO WANDAYI, MP

Report on lhe Examrnatiotr o/the Report ofthe Audircr Aeneralfor lhe Financial Statenrenrstbr the lndependent Electoral and Boutdaries
Conmussion for the year ended JOth June 20 I 7
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2.0. INTRODUCTION

2.1 Establishment of the public Accounts Committee

The Prrblic Accounts Committee was established on Monday, I 8 Decernbe r 2017,pursuant to Article
124 of the constitution and the National Assernbly Standing order 205.

2.2 Mandate of the Committee

The Public Accounts Committee (PAC) is mandated under Standing order 205 (2) of the National
Assembly Standing orders to examine the accounts showing the appropriations of the sum voted by
the House to meet the public expenditure and of such other accounts laid before the House as the
committee may deem fit.

The Committee oversights the experrditure of public firnds by rninistries, state departments,
comnrissiolts and indeperrdent offices, to ensure value tbr money and adherence to government
financial regulations and procedures. The Cornmittee executes its mandate on the basis of annual and
special audit reports prepared by the office of the Auditor General.

2.3 Guiding Principles

In the execution of its mandate afore-stated, PAC is guided by core constitutional and statLrtory
principles on public finance management, as well as established customs, traditions, practices and
usages. These principles include:

l) Constitutional Principles on public Finance

Article 201 provides for the fundamental principles that "...shall guide all aspects of public finance
in the Republic..." These principles are, inter alia:
201(a) there shall be openness ancl accountability, inclucling public participation in financial
matters;
201(d) public money shail be used in a prudent and responsible way; and
201(e) financial management shall be responsible, and fiscal reporting shall be clear.

PAC places a premium on these principles, among others, and has been guided by them in the entire
process that has culminated in this report.

2) Direct Personal Liability

Article 226(5) of the Constitution is emphatic that "If the holder of a public office, including a
political office, directs or approves the use of public funds contrary to law or instructions, the
person is liable for any loss arising from that use and shall make good the loss, whether the
person remains the holder of the olTice or not,'.
PAC has hoisted high this constitutional provision as tlre basis for holding each individual

Conmis.sionfor the year ended 30th June 20t7



Accounting Officer and other Public Officers directly and personally tiable for any loss of public

funds under their watch. The Corrrnittee has and will continue to invoke this provision in its

recommendations to hold those responsible personally accountable. It is envisaged that it will serve

as a deterrent measure.

3) Obligations of Accounting Officers

Section 68 (l) of the Public Finance Management Act, 2012 provides, inter alia, that: "An

accounting officer for a national government entity, Parliamentary Service Commission and

the Judiciary shall be accountable to the National Assemtrly for ensuring that the resources of

the respective entity for which he or she is the accounting officer are used in a way that is lawful

and authorized, and effective, efficient, economical and transparent."

This provision obligates all accounting officers to appear betbre the Public Accourrts Cornmittee of

the National Assernbly to respond to audit qureries in tlieir respective rninistries/state departrnents or

agencies.

A1d sectior-r 74 (Z) of the same PFM Act stipulates that: "If a Cabinet Secretary reasonably

believes that an accounting officer is engaging in or has engaged in improper conduct within

the meaning of subsection (4), the Cabinet Secretary shall: -

i. Take such measures as may be provided in regulations; or

ii. Refer the matter to the relevant office or body in terms of the statutory and other

conditions of appointment or employment applicable to that accounting officer."

This sectiorl empowers the appoirrting authority to discipline errant accounting officers, which could

include revokipg their appointment. This provisiorr has sealed a long-standirrg loophole that has

previously seen accourrting officers continuously commit or preside over fiscal indiscipline arrd

malpractice in their ministries, departmerrts and agencies.

pAC strongly holds the view that these provisions of tlre law were irrtended to be fully deployed to

give effect to the high principles in Article 201 of the Constitutiorr stated lrereinabove, to ensure

prr-rdent and t'esponsible use of prrblic firnds.

Report on the Excttninolio,t of the Report of the Auttitor Gcneral for thc Financial Stalenrcnts Jbr the lndependent Elecloral and Boundaries

ConttnissionJin'thc year ended 30th June 2017

vt



2.4 Committee Membership

Chairperson
lJon. Jarnes Opiyo Wandayi, Mp

Ugunja Constituency
Orange Democratic Movement partv

Vice- Chairperson
Hon. Jessica Nduku Kiko Mbalu, Mp

Kibwezi East Constituency

Members

Hon. Junet Mohammed Nuh, Mp
Suna East Constituency
Orange Democratic Movement party

Hon. Maj. (Rtd.) (Dr.) Eseti Simiyu, Mp
Tongaren Constituerrcy
Ford- Kenva Partv

Hon. Tom J. F. Kajwang, Mp
Ruaraka - Constituency
Orange Democratic Movement partv

Hon. Christopher Nakuleu Doye
TurkanaNorth Consti tuency
Jubilee Partv

Hon. Patrick Makau King'ola, Mp
Mavoko Constituency

Hon. Florence Mwikai Mutua, Mp
Woman Representative - Busia County
Orange Democratic Movement partv

Hon. Mathias Robi Nyamabe, Mp
Kuria West Constituency
Jubilee Partv

Hon. (Dr.) Otiende Amollo, Mp
Rarieda Constituency
Oranqe Democratic Movement partv

Hon. Cideorr Koske Kirnr_rtai, Mp
Chepal ungu Constituency
Chama Cha Mwana i Partv

Hon. Francis Kuria Kirnani, Mp
Molo Constituerrcy
Jub Partv

Hon. Samson Ndindi Nyoro, Mp
Kiharu Constituerrcy
Jubilee Party

Horr. Peter Francis Masara, Mp
Suna West Constituency
Indenendent Member

Hon. MichaelThoyah Kingi, Mp
Magari rr i Constituency
Orange Democratic Movement partv

Hon. James Cichuhi Mwangi, Mp
Tetu Constituency
Jubilee Partv

Horr. Daniel Kipkogei Rono, Mp
Keiyo South Corrstituency
Jubilee Partv

Hon. Qalicha Gufu Wario, Mp
Moyale Constituency
Jutri Partv
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2.5 Committee Secretariat
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Principal Clerk Assistant II
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Third Clerk Assistant

Joash Kosiba

Senior Fiscal Analvst
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Leeal Counsel II
Caroline M. Njue

Research Officer III
Salat Abdi Ali

Senior Serieant at Arms

Elijah lchwara

Audio Officer II
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3.0. GENERAL OBSERVATIONS AND RECOMMENDATIONS

The Cornrnittee observed that there were instances of outright conflict in the firnctions of
the CEO and that of the Chairntan of IEBC. Such corrflicts arose nrainly on procurement
nratters and especially tlre procLrrement of KIEMS Kits and other election materials,
contrary to section llA of the IEBC Act.

Parliarnent shoLrld move with speed to strengtlren the IEBC by revisiting the legal
fi'amework and the general policy guidelines while tal<ing into accogpt the
recommendations of the Kriegler Commissiorr in order to resolve tension between the
offices of the Chairrlan arrd the CEO by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section I lA of the Independent
Electoral Boundaries Commission Act.

2. DLrring evidence gathering it ernerged that the Chairmarr of the Commission acted contrary
to section I6 ( l) of the Leadership and lntegrity Act, section l2 of the Anri-Corruption and
Econontic Crirnes Act arrd section l2 of the Public Officers and Ethics Act, which provide
that state officers or public ol'ficers shall use the best efforts to avoid being in a situation
wltere personal interest conflicts with official duties. Mr. Chebukati as the Chairrnan of the
Cornrnission presided over a Comrnission tlrat allocated cases to a law firm to which he
was a fouttder partner withor-rt prior disclosure of that f'act. This compromised on his
integrity and presents a situation of corrflict of interest and incompatibility.

It also emerged that the other Comtnissioners denronstrated corrflicts of interest in relatiorr
to procurelnent of the KIEMS kits where the Cornrnissioners voted in favour of their
preferred suppliers as evidenced in MINUTE l2-l5lo3l2ol7 of the Special plenary

Meeting held on 3 l't March, 2017 .

The Committee recommends tlrat upon adoptiorr of this report, the relevant investigative
agencies should irrstitute investigatiorrs on the conduct of the Cornrnissioners involved with
a view to initiating prosecution r,vhere culpability is estabrished.

3. The Comrnissioners tailed to exercise oversight while the Secretariat demonstrated poor or
Iack of prior planning which plunged the electoral body into crisis after crisis, that
cornpelled the Cornrnission to undertake direct procurement of all critical goods and
services in a mannerthat was contrary to provisions of Article22T(l) of the Constitution
itt so far as it did rrot embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution's capacity, as currently constituted, to execute its constitutional mandate whilst
safeguarding publ ic interest.

3
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4' The National TreasLrry arrd the Auditor-Ceneral should assist the Commission undertake
verification of all pending bills with a view to expedite the settlement of all genuine
payments due to the suppliers in order to save the public from incurring additional costs
that may arise fi'om protracted legal disputes with such suppliers. The team should also
institute mechanisms to recover all monies that rnight have been paid to suppliers
improperly. Investigations should also be undertaken, and if irnpropriety is established,
appropriate action taken against all the officers involved.

5. The Accotlnting Officer should at all tirnes ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 6S(2)(e) of pFM Act 2012
and section I03 of the Public Procurement and Asset Disposal Act, 2015.

The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,3 12,046,372.00 without the
contractors providing performance guarantees contrary to the provisions of section 142 (l)
of the Public Procuremettt and Asset Disposal Act, 2015. Upon adoption of the Report, the
relevant investigative agencies should undertake an investigatiorr with a view to initiating
prosecution if culpability is established. The Comnrission should at all times ensure that
pertbrmance guarantees are executed before signing a contract in accordance with section
142 (l) of the Public Procurement and Asset Disposal Act, 2015.

The Accounting Officer should always be guided by the Average Price List or Market
Price lndex published by the Public Procurement Regulatory Authority that is designed to
assist all heads of procuring entities, accounting officers and all public officials involvecl
in the procurement function with the necessary inforr-nation to cornply with the aforesaid
legal requil'ement and in turn deliver value for money in the public service and comply
witlr section 54(2) of Public Procurement and Asset Disposal Act, 2015 that prohibits all
trarrsactions by public otflcials in wlrich standard goods, works and services are
procured at unreasonably inflated prices.

Within three montlrs of adoption of this report, the Public Procuremerrt Regulatory
Authority should publish an updated Average Price List in light of the fact that the last
Average Price list was published pursuant to the provisions of section 30 of the public
Procurement and Disposal Act, 2005.

TIre Commissiott shorrld establish fi'amework contracts with more than one supplier so that
it is not held lrostage wlren it comes to pricing with tlre airn of ensuring that resources of
the Commission are used in a way that is effective, efficient and ecclnomical pursuant to
the provisions of section 68(l)(b) of public Finance Management Act,2012.

7
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4.0. BASIS FOR COMMITTEE RECOMMENDATION FOR VACA'IION OF OFFICE

The Secretariat

There seemed to be an unending tLrg of war and tLrff-ferrcing between the Secretariat and tlre

Cornrnissioners. ln the clear lack of policy directiorr fi'orl the Comrnissioners, the Secretariat

operated as if the Cornnrissioners did not exist. Irr the ensuirrg scenario the Senior StafTof the

Secretariat, lndividually and collectively, failed to plan, execute or implement the policies arrd

strategies of tlre Cornrnission as envisiorred under section I I A(b) of the lndependent Electoral

and Boundaries Cornrnission Act, 201 I . It was apparent to the Comrnittee that this fhilure was

deliberately designed to plunge the Commissiorr into a crisis that compelling the Comrnission

to resort to direct procuremerrt of all critical goods and services in a manner that was contrary

toArticle22T(l)oftheConstitution. Consequently,theKerryantaxpayerdidnotgetvaluefor
money. The Committee highlights the following instances as the basis fbr its recornrnendations

for the removal f'rom of'fice of the senior staff of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Cornmittee notes that he has since been removed h'om tlre Cornrnission, the

Comnrittee particularly makes the followirrg observatiorrs witlr regard to his role as CEO:

a) Poor planning and misrnanagement of the procurement processes in relation tothe whole
election process o1'both Augr-rst and October 2017, thereby creating an environrnent of
opaqueness, secrecy and anxiety. This, irrevitably, contributed to the escalation of the cost

of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiality with the Commissioners and

not providing intbrrnatiorr to the Comrnission in a timely rnanner, thus creating loopholes

that were exploited to subvert the proper functioning of the Commission.

c) Exposing the Commission to high risks by not demanding performance bonds before

signing contracts. For instance, he awarded a contract for BVR IBM Server infrastructure

maintenance and KIEMS infi'astructr-rre security rnonitoring solutiorrs through direct
procurement at a cost of Kshs.452,006,003.77 which solution was eventually rrot utilized
durirrg the 2017 Ceneral F.lectiorrs.

d) Purchase of 149,640.5C8 extra data bundles valued at Kshs.127,625,926 which were

eventually not used for the intended purposes during the 2017 General Elections, thereby

occasioning extra burden to the taxpayers.

5
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a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman
of the Commission Tender Committee and he misled the CEO into signing BVR IMB
Server infrastructure Maintenance and KIEMS infi'astructlrre security monitoring
solutions contract among others against the provisions of the Public Procurement and
Assets Disposal Act, 2015.

b) He allowed receipt of some election materials for Fresh Presidential Elections way long
after the required delivery dates and after completion of the election exercise. For
instance, tlre security seals that were supplied late by Far East Cornpany Lirnited whose
payment is still contentious to date.

3. Ms. Praxedes Tororey - Director, Legal Services

a) Failure to provide sound legal advice to the Commission with regard to the requirement
for performance bonds before execution of contracts exposing the Commission to high
finarrcial risks.

b) Failure to provide sound legal advice to the CEO on direct procurement of various
election materials during the General Elections contrary to section 103 of the public
Procurement and Asset Disposal Act, 2015.

4. Mr. James Muhati - Directoro ICT

a) Failed to provide sound technical advice to the Commission on specifications relating
to procurement of BVR IBM server infl'astructure nraintenance and KIEMS
infiastructure security monitoring solutiorr through direct procurement at a contract
sum of Kslrs.452,006,003.77,thereby occasioning wastage of public resources.

b) Failure to advice the Cornmission appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs. 273,643,447 .00,
thereby occasioning wastage of public resources.

c) ' Failure to provide appropriate advice on technical specification on procLrrement of data
bundle requirement for the election worth Kshs.1,800,579,5 l2.0O,thereby occasioning
wastage of public resources.

6



5.0. WITNESSES AND SITTINGS

Mr. Marjan Hussein the Accounting Officer and the Ag. Secretary for the Commission
appeared before the Committee on 30tl' October 2018,31't October,2018, 26th November,
20l8r27th November,20l8, 29tl' November,2018,3.d December,20l8 and 4th December,20lg
to adduce evidence on the audited Financial Statements of Vote 203 the Independent
Blectoraland Boundaries Commission. The Committee held a total nine sittings in the period
of the examinations, during which submissions were presentecl before the Committee on the
queries raised by the auditor general. The investigations were guided by the aforementioned
audit issues. Minutes of the Committee's sittings ancl the submissions tabled by the
Accounting Officer are annexed to this report. He was accompanied by the following
Officials:

1. Mr. Boya Molu - Commissioner;
2. Mr. Wafula Chebukati - Chairman;
3. Mr. Osman Ibrahim - Director Finance;
4. Mr. James Muhati - Director ICT;
5. Mr. Bernard O. Nyachieo - Ag. Director Procurement;
6. Mr. Chrispine Owiyo - Ag. Director Legal and Pubtic Affairs;
7. Mr. Andrew K. Limo - Communication Manager;
8. Mr. Clifford Kipkemoi - Finance Officer;
9. Mr. Wilfred Lusi- M/FA Chairs Office;
10. Mr. Andrew K. Limo - Communication Manager

FINANCIAL STATEMENTS FOR VOTE 203

The queries raised by the Auditor Cerreral are outlined irr the paragraphs as tbllows

Basis for Qualified Opinion

1.0 Inaccuracies in the financial statements

1.1 Variances between the financial statements and the ledger

Account balances reflected in the financial statements for the year ended 30 JLrne,2017 differs
with the ledger balances. As a result variances totaling Kshs.631,972,981.00 have been noted on
various Heads. The Commissiorr has not carried out reconciliation or given any explanation for
this material anomaly.

Submission by Accounting Officer

The Accourrting Officer stated that it was true tliat there were variations betweerr the firrancial
statements and the trial balance. The variances were mainly occasioned by the following;

7
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The Commission prepared the financial statemerrts applying the International Public
Standards of Accounting Accrual - IPSAS basis which recognizes expenses as incurred
and not when paid. The finarrcial statements are therefore based on the IPSAS Accrual
basis of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basis of
accounting hence the variances.

The variarrce of Kshs.l23, 222,923.85 relates to capital expenditure on the supply and
delivery of commutricatiott and ICT network equiprnent. These items were wrongly
captured itt the financial staterrrents and have since beerr corrected. The figirre of Kshs.5l,
887,109.98 relates to accrued expenditure recognized dr"rring the 2016/l7FY. This was
wrongly classified as maintenance of computer. It has since been reclassified under internet
connection

The variance of Kslr lr68,892,472 was occasioned by:

(a) Wrong posting/double posting of KSh 121,292,690 being part payment of
Taxes to KRA for KIEMS purchased. This posting has since been reversed.

(b) An omission of purchase of computer parts amounting to Ksh.
47,600,000(Circuit Busirress Syster-ns). The entry has been included in the
Fixed Asset Register (FAR).

The variance under item22l0300 is attributed to the adjustments for prepayments (un-
surrendered imprest) as at 30thJune, 2017 based on IPSAS Accrual basis. The adjustments
were incorporated in the revised flnancial statements that were subrnitted to the auditors
on 3'd July 2018. The revised trnancial statements have addressed all the issues raised.

Committee Observations and Findings

i. Revised financial statements addressing all the issues relating to atl variances between
the financial statements and the ledger as raisecl by the Auclitor Generat were
resubmitted to the Auditor General on 3'd July 2018 for review and verification.

ii. The Committee marked the matter as resolved.

Com m ittee Recom mendations
Accounting Officer must at all times ensure that reconciliations are done in time and the
complete financial statements submitted to the Auditor Gencral within three months after
close of the Financial Year as provided for in Article 229 $)(lt) of the Constitution and
section 8l (a)(a) of the Public Finance Management Act 2012.

1.2 Understatement of cash and cash equivalents

The statement of financial position as at 30 June,20l7 reflects cash and cash equivalents balance
of Kshs.4, 499,870,000. However, tlre accuracy of the balance cannot be confirnred due to
Kshs.72, 385,205 (over) and Kshs. 241,257,652(under) between tlre balances ref'lected in the

8



finarrcial statements and the reconciled Cash Book. No reconciliation or explanation has beerr
provided for the difference between two sets of records.

Submission by Accounting Officer

The Accounting Officer stated the fbllowing:

i. Regional Accounts Variances
The cash and bank balances ret'lected in the financial statements were prepared based on the
initial Board of Survey (BoS) Reports fi'orn regional offices. A review of the Expenditure
Reports from the regions indicated that firnds disbursement to the regions for the period under
review were erroneously recorded in the books of accounts fbr the five regions identifled.
Tlre errors were adjusted as part of post balance sheet events irr the books and also in the revised
financial statements. Tlte correct figures have been captr-rred in Note l2 Cash and Bank of the
revised fi nancial statements.

ii. Mortgage Variances

The tinancial statements were based on the disbursed funds to the Comrnission,s Moftgage
Fund reflected in IFMIS Trial Balarrce instead of the actual Mortgage Ledger balances. The
dif'ference was a rnortgage amoulrt that had been disbursed to the staff. The Finarrcial
Statements were revised to reflect actuar Mortgage Ledger balances.

iii. Car Loan Variances

The finarrcial statetnertts were based on the disbursed tirnds to the Conrmission,s Car Fund
balance reflected in IFMIS Trial Balance (of Kshs. l00M and the openirrg Car Loan balance of
Kshs' 26'098M) instead of the actual Car Loan Ledger balances. The dif ference is a car loan
amollnt that had been disbursed to tlre staff reflected under Car Loan Fund accounts
receivables.

The financial Staternents were revised to ref'lect actual Car Loan Ledger balances.

The adjustments were incorporated in the revised firrancial statenrents that were su[rnitted to
the auditors on 3'd July 2018. The revised financial statements have addressed all the issues
raised.

Committee Observations and Findings

i' Revised financial statements addressing all the issues relating to understatement of
cash and cash equivalents as raised by the Auditor General were resubmitted to the
Auditor General on 3'd July 20lg for review and verification.

9



The committee marked the matter as resolved'

Comm ittee Recom mendations

The Accounting Officer must at all times ensure that reconciliations are done in time and the

complete financial statements submitted to the Auditor General within three months after

close of the Financial year as provided for in Article 229 (4)(h) of the Constitution and

section8l4(a)ofthePublicFinanceManagementAct2012.

1.3 Understatement of Appropriations-In-Aid (A-I-A)

The Statement of comparison of budget and actLral amounts reflects A-l-A totaling

Kslrs.l 42,773,000 while the Staternent of financial perflormance reflects an amount of

Kshs.l3 l,l 79,000 agaipst the same account item resulting to a dilference Kshs' l 1,594,000, which

has not been reconciled or explained

Submission by Accounting Officer

The Accounting Officer stated that it was true that there was a difference of Kshs' I 1,594,000 in

AIA amount reflected i6 the Statement of Comparison of Budget and Actual amounts and the AIA

reflected in the Statement of Financial Performance. The difference of Kshs.11,594,000'00 was

as a result of arithmetical error in the excel worksheets. The actual AIA received was Kshs'

131,7g1,068.00 as per the detailed AIA list attached for atrdit review.

Further, examination of records revealed that the Commission received Kshs'16'408'399 from

United Nations Developrnent Project - UNDP on l3 Septerrrber 2016 which was posted in the Cash

Book on ZOlglZOl6. I{owever, the receipt lras not been disclosed irr the statement of financial

performance for 201612017 .

The Accourrtirrg Officer stated that it was also true that the grant of Kshs' l6'408'399 fi'orn UNDP

was not disclosed in the unaudited flnancial statements''l'his was an omission'

The cornmission had received grarrt support fi'om UNDP to pay the casttals dr"rrirrg the Mass Voter

Registration l. UNDP orrly paid directly the net amoLlnt dr-re to the registration officials since

UNDP is tax exempt. UNDP therefore reqr.rested the Cornmission to process the statutory

deductions (pAyE & NSSF) for the Voter Registration Assistants on its behalf hence transferring

the said amount to KCB account. This was part of approved UNDP support budget'

An adjustrnent was made and a revised set of flnancial statements together with the receipt voucher

(F.O l7) and payment Vouchers were availed fbr arrdit verification.'fhe adjustrnents have been

incorporated i. the revised financial statenlents that were subrnitted to the auditors orr 3'd Jr-rly

2018. The revised financial statements have addressed all the issues raised' ln addition' the

Cornmission received interest from the KCB call accourrt no' l I 38835137 amounting
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Kshs'2'314,024'25 (USD.21,960.94 @105.37) which has eqLrally nor been disctosed in the
financial statements.

The Accounting Officer acknowledged the omission of interest income of Kshs.2,3 14,024.25
earned frorn Call Deposit account as part of incorne/AlA in the 2016/2017 financial statements.
This has been disclosed underNote 5. Grants from lnterrrational organizations (page 24) of the
revised fi nancial statements.

The adjustments have been incorporated in the revised flnancial statements that were submitted to
the auditors on 3'd July 2018. The revised tlrrancial statements have addressed all the issues raised.

Committee Observations and Find ings

i' The variation in the Statement of comparison of budget and actual amounts arose
because:

(a) The unaudited financiat statements dict not disclose the grant of Kshs.l 6,408,399 from
UNDP;

(b) The Commission did not include interest income of Kshs.2,314,,024.2s earned from
Call Deposit account as part of income/AlA in the 2016/2017 financial statements.

ii' The revised financial statements addressing all the issues relating to Appropriations-
In-Aid of Kshs.I1,594,000 as raised by the Auditor General were resubmitted to the
Auditor Generar on 3''d Jury 20lg for review and verification.

iii. The committee markecl the matter as resolved.

Committee Recom mendations

i' The Accounting officer must at all times ensure that reconciliations are done in time and
the complete financiat statements submitted to the Auditor Generatwithin three months
after close of the Financial Year as provided for in Article 22g (4)(h) of the Constitution
and section 81(a)(a) of the public Finance Management Act 2012.ii' The Accounting Officer should take appropriate action against officers responsible for
the anomalies.

1.4 Unsupported account payables

The staternent of financial position and Note l7 to the accounts as at 30 June, 2017 reflects a
balance of Kshs'6,077,358,000.00 against accounts payables. However, the schedules provided
for audit review reflects an amount of Kshs.3,3 54,467,1 14.58 resulting to unsupported differenceof Kshs'2,722,890,885.42 which has not been analyzed. Further, the Commission amended
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Financial Statement in which Note l8 now reflects a balance of Kshs.2,6g0,742,000.00 against
Pending Bills which were not supported with payment vouchers.

Submission by Accounting Officer

The Accounting Officer stated that it was true that some payment vouchers in support of pending
bills were not availed to the auditors due to audit time constraints and the incomplete state of
payments documents related to the 2017 general election.

Pending bills summary and supporting schedules were availed to the auditor for verification before
the audit exit meeting.

Committee Observations and Finclings

i' Some payment vouchers in support of pending bills were not availed to the auditors due
to audit time constraints and the incomplete state of payments documents related to the
2017 general election.

ii' The explanation by the Accounting Officer that a of summary the pending bills and
supporting schedules were availed to the Auditor General for verification before the
audit exit meeting was not satisfactory insofar as it did not explain failure to provide
vouchers to support pending bills of Kshs.2,680,742,000.00 for audit review.

iii. No explanation was availed for failure to provide the schedules and analysis of the
unsupported difference of the amount of Kshs.2,722,890,885 .42 for audit review.

iv. The matter was marked as unresolved

Comm ittee Recom mendations

i. The Accounting Officer must at all times ensure that reconciliations are done in time and
the complete financial statements submitted to the Auditor General within three months

TED ACCOUNT PAYABLESUNSUPPOR
S/NO. ITEM AMOUNT REMARK

PAYABLE OPENING BALANCE
AS AT 01.06.2017

ACCOUNTS

634,455,272.56 ANNEX I.4.I

2

REVISED HQ LIST O F PENDING BILLS AS AT
30.06.201 8 1,896,995,476.45 ANNEX I.4.2

3 HQ LrST OF LEGAL PENDTNG BILLS 2Ot6_20t7 437,037,759.94 ANNEX I.4.3
4 ACCRUALS SETTLED IN 2016-2017 FY (287,636,997.62) ANNEX I.4.4

TOTAL PAYABLES
2,680,741,520.33
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after close of the Financial Year as proviclecl for in Article 229 (4)(h) of the Constitution
and section 8l(a)(a) of the public Finance Management Act 2012.

ii' The Accounting Officer shoutcl ensure that the National Treasury keeps up-to-date
financial and accounting recorcls that comply with provisions of Section 6g(2) of the pFM
Act 2012 and that the comptete financial and accounting records are presented within
three (3) months after the close of the financial year pursuant to the provisions of Article
229 of the Constitution of Kenya 2010 and Section 68(2) (k) of the pFM Act 2OlZ.

iii' The Accounting Officer should take appropriate action against the officers responsible
for the anomalies.

1.5 0utstanding imprests

The flnancial staternerrts for tlre year errded 30.lune,20l7 reflects under Note l2 temporary
Imprests totaling to Kshs.24,171,000.00 which ought to have been surrendered on or before 30
June,20l7 but was still outstanding as at that date. No reasons have, however, been provided for
failure to surrender or account fbr the imprests.

Submission by Accounting Officer

The Accourrting officer noted that the Cornmission conducted the general electiorrs on gtt, August
2017 while the financial year ended on 30rh June 2017 .

The end year closure coirrcided with the implementation of general elections activities that could
not have been avoided. The staff both fiom the field and the headquarters who were involved in
the irnplernentation of such activities were to be facilitated for successful conduct of the electiorrs.
This fbrced tlre officers to hold imprest lor activities which were ongoing during the closure of the
financial year. The imprests have since been surrendered and cleared frorn the i,rpr".t register.

Examination of the Imprest registers revealed variations between the balance of
Kshs'24,171,000.00 reflected in the financial statements and the amount of Kshs. 12,395,g74.00
reflected in the imprest register, resulting in a variance of Kshs.l 1,77s,126.00 which has not been
reconciled or explained.

The Accounting officer further noted that that the variance of KSh. 11,77s,126.00 refers to
the imprest which had been surrendered but not cleared in the imprest register as at 30.06.2017
due to the workload related to the general election. The imprests were later cleared and the imprest
register adjusted as below:

13



I.5 RECONCILIATION OF OUTSTANDING TMPRESTS TN THE 2016-2017 FY
S/NO. ITEM AMOUNT REMARK

IMPRESTS OUTSTANDING AS PER UNAUDITED FIN
STMNTS 24,170,819.00

Annex
I .5.1

2

LESS: IMPRESTS SURRENDERED AND UPDATED
BEFORE AUDIT I I ,774,959.00

Annex
1.5.2

aJ

OUTSTANDING IMPRESTS AS PER THE REVISED
STATEMENTS 12,395,874.00

Annex

r.5.3

Reconciliation between Kshs.24, I71,000.00 reflected on the financial statements and Kshs.l2,
395,874.00 reflected on the imprests register is attached for your audit review.

Committee Observations and Findings
i. The revised financial statements addressing all the issues relating to a variance from the

outstanding imprests of Kshs.11,594,000.00 as raised by the Auditor General were
submitted to the Auditor General for review and verification.

ii. The Committee marked the matter as resolved.

Com m ittee Recom mendations

i. Accounting Oflicers must at all times provide complete financial records, corresponding
imprests records to the Auditor General within the stipulated period of three months
after close of the Financial Year as provided for in Article 229 (4)(h), and section 81 (a)(a)
of the Public Finance Management Act, 2012.

ii. The Accounting Officer must at all times discharge his or her responsibilities in
management of Public finances as provided for in Section 68 of the Public Finance
Management Act, 2012.

OTHER MATTBRS

1.6 Purchase of Kenya Integratecl Election Management Systems (KIEMS) Kit

(i) Award of the Contract

Records at IEBC show that the contract for supply of 45,000 Kenya lntegrated Elections

Managemettt Systems - KIEMS Kits was awarded to a firm on 3l March2017 at a contract sum

of Kshs.4, 196,300,000 through direct procurement method.
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Submission by Accounting Officer

The Accounting Officer stated that the use ol'direct proclrremerlt method was duly approved by
the Accounting Otficer. The justification was as fbllows:

l. Urgency of KIEMS Acquisition so as to meet legal tirnelines irr the Election Laws
(Amendments) Act 2016, Election Laws (Amendrnents) Act 2017, Amendments to the
Elections (General Regulation) and Electiorrs (Techrrology) Regulations 2017 which were
enacted in March,20l7. These laws and regulations required the Cornrnission to acquire and
implement the technology in 120 days prior to the August, 201 7 General Election.

2. Threat to national security due to election tirnelines not beirrg observed.

3. As demonstrated by the table below there was a protracted legal war between vendors which
had the capacity to undermirre the credibility of the electio..

I3 Dec,

to2016
20t7

2 Dec,20l6

Termination of
the Tender

lTtt' January,2017 22nd

20t7
February, 9'fll March, 20 I 7

Open
Tender

Application for
the Review

Determination of
the Review

Freslr
Application for
review

4. Following amendment of the law, the Commission was expected to integrate technology i.e.
political party nomination of candidates, candidate registration, candidate nomination and
verification of the register of voters, Election Day identification and results transmission.
Tlrese activities ran fiom April, 2017 to Alrgust,20l7. Considering t6at the Election Day was
ttot changing, the Conttrissiott was compelled to resort to the rnethod of direct procurement in
order to meet the election tirnelirres.

5. Need fbr compatibility and seamless system irrtegratiorr. This justification was used pursuant
to section 103 (2) (d) of the PLrblic Procurement and Asset Disposal Act,20l5.

6. Need to avoid vendor wars as experierrced in 2012 wherr diffbrent vendors were contracted to
provide different components of the system resulting to challenges in use of techrrology.

7. There was a need for additional services (functionalities) to the existing BVR system which
had been sourced and supplied by Safran Morpho.

8. There was a need fbr standardization in voter identification to minimize the risk of voter
rejection during identification and increasing effectiveness and efficielcy.
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(ii) Scope and Components

' Supply, installation, configuration, testing and commissioning of the KIEMS Kits. Software licenses and royalties
. Training
o Technical support

(iii) Audit Findings

The KIEMs kits, power banks, protective cases and SD Cards were procured for Ceneral Election
and Fresh Presidential Election totaling Kshs.856,2 54,4gg.00 relating to Fresh presidential
Election as tabulated below:

Committee Observations and Findings

i' Even though the Auditor General dicl not make an aclverse finding on the acquisition of
KIEMS in terms of the procurement process, he highlighted the fact that the IEBC spent
an additional Kshs. 856,254,499 on KIEMS. At the hearings, both the Commission and
Mr. chiloba stated that the acrclitional costs arose from the following:

o A significant number of KIEMS Kits were locked in various warehouses (Embu,
Kirinyaga, and Marsabit) following a court order for preservation of Election
materials; and some were replacement kits for those that were faulty after the
8t8/2017 GE.

Description Quantity prrceUnit
($)

Total($)

Morpho tablets I s00 542.66 8l3,gg0
Rugged rubber protection 2000 13.41 26,820

IProtect UVE casarry ng ng 3000 15.57 46,710
Power banks s000 29.76 148,800
Training 2,494,639 2,494,639
E ectiorr htec n calday support 4,197,040 4,197,040

istiLog CS, Swarehoustorage , ng I 508,205 508,205
TTen B of data con SU onn b ICmptio pu pofta l0 253s 25,350

nI frastructure c SETVIoudBackup ce( ) 776,957 776,957
Total in $(USD) 9,029,411
Total in Kshs. (at rate of 94.84) 856,254,499
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Additional Power banks were ordered for remote polling stations that did not
have adequate electricity as a risk mitigation measure following the 8/8/17
experience.

Additional training wzls necessitated by the modification of the system following
the Supreme Court ruling on ll9l20l7 and the fact that the system had been
modified.

Election support was enhanced based on the experience on 818/17 GE. The support
moved from the 47 counties to290 constituencies.

The requirement for logistics, storage and warehousing for FPE were same as the
August election. Kits had to be retrieved from the field to a centralwarehouse and
operation centre and dispatched back to the fielcl.

The additional ten terrabytes of data was requirecl for the transmission of results
form 34A and form 348 using the Results Transmission System. During BIB/2017
GE the Commission transmitted Form 34B using Secure File Transfer protocol
(SFTP) that did not require adclitional bundles.

There was need for cloud hosting services for purposes of the Fresh Presidential
Election because Safran Morpho clid not have adequate time to configure and test
the local environment.

ii. The Committee took note that costs were incurred for the Fresh Presidential Etection.
This cost could have been avoided had IEBC performed its duty appropriately in the
August 2017 elections.

iii. During the hearings, a number of important issues arose based on the submissions. It was
clear that there was tension and confusion between the Secretariat and the
Commissioners when it came to procurement. For example, evaluation of tender is
governed by the Public Procurement and Asset Disposal Act, 2015 where the evaluation
committee makes recommendations to the accounting ofticers for an award to be made.
The Committee found it strange that the Commissioncrs sat somewhere in plenary and
voted over the procurement without following the law. The Committee believes that this
was the beginning of contestation within the Commission. It seems that this was the trend
in many other procurements. When the Chairman of the Commission appeared before
the Committee, the Committee found it a bit startling for him to deny their role in the
procurement of KIEMS when the minutes signed by him showed otherwise.

iv. There were clear attempts by external actors - vendors and politicians - to influence the
procurement of KIEMS kits. For example, some commissioners wanted some other
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companies such as Smartmatic while others wanted Safran. The evidence found in
minutes shows a Commission that was indecisive or under immense influence and did not
know what to do. The Committee's view is that discord on critical procurements in the
Commission is systemic because of external influence. Parliament must find a way of
taming such in future through legislation.

v' The law on procurement of KIEMS was such that certain timelines ought to have been
observed by the Commission. If the Commission felt that the law placed unnecessary
pressure on it they shoulcl have gone for direct procurement in the first place. The
Commission ought not to have commenced the open tender process if there was evidence
that timelines were strict. As early as December20l6,the Commission had a chance to
proceed with direct procurement subject to stakeholcler consultation and laid out
conditions for direct procurement. However, it failect to do so and instead proceeded with
open tender then went back to direct procurement. This was a waste of useful time.

Com m ittee Recom mendations

i' Parliament should review the legat framework to address institutional chaltenges of the
Commission in as far as procurement procedures are concerned. This should include
decision-making matters in procurement, that is, the role of the Commissioners and
Secretariat.

ii' The Chairman of the Commission and the rest of the Commissioners should be hetd to
account for misleading the Committee on their role in procurement matters.

iii' A thorough verification be undertaken on the inventory of the additional items under
KIEMS as enumerated by the Auditor General in order to establish their status and
future use.

iv' Both Commissioners and Secretariat should foltow the taid down procedures as per the
Public Procurement ancl Assets Disposal Act as well as the circulars issued by the public
Procurement Regulatory Authority especiaily on segregation of functions.

2'0 Supply, Delivery, Implementation, and Commissioning of Network Transmission

2.1 The Commission contracted three (3) rnajor rnobile network operators to transmit election
results through their networks for the Ceneral Election (GE) and Fresh presidential Election(FPE) at Kshs.l ,047,820,338 and Kslrs.297,6gg,g52, respectively, totalling
Kshs'1,345,515'190. ln an ef'fort to achieve the objective, the Commission segmented the
country into three (3) zones and tasked each mobile subscriber with the responsibility of
connecting KIEMS kits at polling stations to IEBC National Tallying centre.
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However, audit has revealed that oLrt o1'the total contract sum of Kshs. 1,345,515,190 for
purchase of goods and services relatirrg to result transmission, an amoLrnt of Kshs.S 55,424,63g
was not effectively utilized due to late delivery of goods and services or non-delivery and non-
provision of the same as follows:

(i) Excess Purchase of Data Bunclle

149,640'5 GB of data bundle valued at Kshs. 127.625,926.00 were procured fi-orn tlre three (3)
Service Providers. However, analysis of actual SIM carcls' clata usage revealed that 605.3 GB
valued at Kshs.515,269.00 were utilized, resulting in unutilized, expired and wastage of 149,035
CB of data bundle valued at Kshs.l27,l0g,656.00.

Submission by Accounting Officer

The Accounting officer stated that as part the Corlmission's risk management and mitigation
strategy fbr the results transrnission in order to guarantee tlre availability, reliability, security and
efficie,cy of the RTS network, the clorrrnission dicl the fbllowirrg:
i) As opposed to usirtg one network rnobile operator. the commission engaged all the 3

operators as a consortitrrn of what was ref-erred to as the consortium ol. Mobile Network
Operators

ii) The Cornrnissiorr also sclugltt tlre involvenrerrt of the CIA as the industry regulatorto offbr
Technical advice during engagements with the MNOS
The MNOS /IEBC/ETAC divided the country into l3 Zones
The MNOS were equally allocated zones as eitlrer the Prirnary or Secondary operator on
basis of among other risk considerations of-

(a) The technical risks suoh as network failure, coverage or availability
(b) The political risk rnarragement wlrere the Commission needed to ensure that any

rnalicious technology sabotage within any service provider does not aftbct the
electoral process on a wider scale. Thus the rreed to distribute the risks

Each KIEMs tablet had two SIM cards slots [Dual SIM] fbrpurposes of redundancy; only
one of the SIM cards was to be used at a time to rnanage the risks. Eaclr was adopted as
either Prirnary or secondary by the two differerrt MNOs
There were a totalof 40,883 polling stations and 45,000 KIEMS kits which included sparcs
and training kits. This recluired irr total 90,000 SIM Cards

Mitigation for areas without 3G network coverage

Based on the report submitted to Senate and Parliament by the Communications Authority of
Kenya, it was confirmed that only 78Yo of the country had 3G network which was only
concentrated in the main cities and towns as opposed to the countryside where the Cornmission
conducts the elections. The CA's recomn-rendation was that the Comn-rission recluired Thuraya to
guarantee 100% transmission of electiorr results.

iii)
iv)

v)
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A further assessment with the CA and the MNOs confirmed that the 3G network could be used for
transmission. However, about 11,000 polling stations were in areas without 3G coverage. To
mitigate this and based on the above recommendation, the Commission acquired the Thuraya
technology (modems) which were distributed at the 290 Constituency tallying centres, 47 county
tallying centres and the rest among the 11,000 polling stations. It is important to note that where
the polling station could not transmit, Thuraya transmission was available at the constituency and
county tallying centres.

It was important to note tlrat the use of Thuraya technology is Lrsually expensive. The choice of
unlimited data bundles option for Thuraya for 5 days was the cheapest option available for the

Commission. The only other options available then were tbr a minimum contract period of one
month and were more expensive. 'Ihe Commission negotiated for a customized 5-day package

which is cheaper compared to the others. Where the two SIM cards wor,rld not be used due to poor
network, the Presiding Officer (PO) would resort to use of the Thuraya. The Thuraya was to be

used as the last resort.

The Commission had a total of 40,883 polling stations out of this about 11,000 did not have 3G
network coverage. This is the basis that the Thuraya solution was introduced to support areas where
there was no 3G coverage. The Thuraya was a provided as a third option for the result transmission
in these regions. Tlre Thuraya was provided by one of the MNOs. lt was part of the consortium
solution.

The risk rnitigation was also irrfbrrned by the experience ol'the result transmission in the 2013

General Elections and the need to inrprove on the availability of the results transmission
infrastructure and network.

The Data Bundles

In order to electronically transmit data in our case tlre text and irnage results - data bundles are

required for the Thuraya and the SIM Cards

The Data bundles were procured as per the Commission's and Elections Act 2016 legal

requirements for the results transmission for the General Election.

The data burrdles from the MNOs are usually time-bound and expire on a daily, weekly or monthly
basis. In the case of results transmissiorr for election, the Comrnission procured monthly data

bundles package.

The product/tariff of the data burrdles available from the MNO was a monthly subscription where
the resource was bound to expire iI LrrrLrtilized.

The Data Bundle requirement for the Election
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I

The 500M8 per SIM card data bundles rnonthly tariff procured by the Commission was informed
by the following requirements for the month of May, June, July, August, September arrd October
20 I 7 after an assessrnent/analys is :

a) Production Ettvirortment this fbrsetting upand testing each KIEMS Kit with SIM card
b) voter veriflcation May I 0 2ol7 (30 days' activity) - transmir Logs of'verified voters
c) Load and Stress Testing of the backhaul Iinks connectivity of the MN9S to the 90,000 SIM

cards

d) Corrntrywide Sir-nulation of Technology as required by law- On gth Jr-rne ZolT-
transmission testing was done across the courrtry in some polling stations

e) Countrywide Sirnulation ol'I'echnology 3lst.luly 2017 -2,,d Te;ting oltransmission
0 Training of Elections Officials.
g) General Election 2017
h) Fresh Presidential Election26 October20lT

It was important to note that the data bundles were pre-loaded two months to the elections for
purposes of supporting the items a) to f) above and another pre-loaded for the election rnonth to
support iterns g) and h).

For purposes of monitoring and auditirrg the election system security fbr the results the system was
activated two days before, during and two days after the election date, in this case 6tt, A;gLrst 2017
to lOth August 2017 and l"rom 24tr'october 2017 to28tl'october2017 for the Fresh presiderrtial
Elections and among other activities tlre system captures is bundle utilization , and this is the report
the Auditors relied on whiclr does not inclucle the activities a- f above as there was no need to
monitor this.

The table below explains the analysis of total bundles procured for one election:

No. Polling stations Primary SIM
card bundles

Secondary SIM card
bundles

Total capacity for one
election

45,000 5OOMB 5OOMB 45TB
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Bundle per

SIM card
August
General
Elections (No.

of SIM cards)

Fresh

Presidential
Elections
(No. of SIM
cards)

TOTALS
(b+c)

TOTAL
BUNDLE
S FOR
ONE
MONTH
(GB)
(ax
d)/1000

TOTAL
BUNDL
ES (GB)
FOR
TWO
MONT
HS

Safaricorn 5OOMB 25,889 42,133 68,022 34,01 I 68,022

Airtel 5OOMB 31.298 30,918 62,216 3 I ,108 62,216

Telkom Unlimited 24,365 16,892 41,257 Unlirnited Urrlimit
ed

Thuraya Unlimited
for five days

1,000 s53 t,553

(rrot added

because only

bundles were

topped up for
the first
1,000)

Unlimited N/A

TOTALS 81,552 89,943

ln summary, the data bundles procured by the Commission is a product of the rnobile network

operators and was a monthly data bundle tariff which expires if unutilized after 30 days. The

Commission for the purpose of the preparation for elections procured the data bLrndles tbr various

activities as shown above for tlre months of May, June, July, August and September.

The data used by the auditors is only a subset of the total recluirements for all these activities and

was picked from a different context of election-day monitoring.

Committee Observations and Findings

i. The submission by the Accounting Officer that the data bundles procured by the

Commission is a product of the mobile network operators and was a monthly data bundle tariff
which expires if unutilized after 30 days and further, that the Commission for the purpose of the
preparation for elections procured the data bundles for various activities elucidated for the

months of May, June, July, August and September appears reasonable.

ii. The submission by the Accounting Officer that the data used by the auditors is only a subset

of the total requirements for all these activities and was picked from a different context of
election-day monitoring indicates that there may be neetl to conduct a performance audit to

establish whether there was value lbr money in the purchase of the data.
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Com m ittee Recom mendations

within six months of tabling of this report, the Auclitor-Generat should undertake a
comprehensive performance auclit to evaluate, whether there was value for money in the
purchase of data bundles of 149,640.5G8 valuecl at Kshs. 127,625,926.00 and submit the
report to Parliament with a view to inform any changes that may be necessary in the planning
and procuring of data for future election activities.

(ii) Examination of payment Vouchers
Exarnination of Payrnent Vouchers relating to purchase of Thuraya Ip+ g1p4 loaded with unlirnited
data bundles for five (5) days and otlrers supplied has revealed the fbllowipg infbrmation:

An audit review of records revealed anomalies as fbllows

(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data

Delivery Note Number 144444 attached to Payment Voucher No. 1502 indicate that 553 Thuraya
Modems and SIM Cards loaded with Data were delivered on 24 AugLrst 2017. However, records
maintained on Stores Ledger card s3 Nunrber 427532and counter Receipt voucher S l3 Nurnber
5939334 slrow that these goods were received on 5 october 20 17 and I 7 January 20lg
[espectively.

The goods with a value of Kshs.303,822,247 included in one (l) invoice paid through payment
Voucher Nos. 266 and 1502 were tlrerefore, not used for the intended purposes.

Submission by Accounting Officer

The Thuraya Modems were procured in accordance witli the corltract fbr Supply and Delivery,
Installation, Implementation, Commissioning of Network fbr Result Transmission System Tender
No' IEBC/56/2016-2017. The intended purpose of the Tlruraya Modems as stated in clause g.2 of
the contract is for use durirtg the General Electiorrs of 8tr' August 2017 and any subsequent
presidential run-ofTelection, and by-elections and referendunr during the duration of the contract.

PV No. PV Date Delivery No. Delivery Date ary Amount (Kshs.)
266 25.09.t7 142940 2.08.t7 700

8832 22.07.t7 300 639,029,499.00
1502 26.01.18 t44444 24.08.t7 5s3 273,969,352.07

Sirn Cards
il 18 8.12.t7 I 000 t67.681,672.00
'l'otal

2553 1,080,579,512.07
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It was not true that the 553 Thuraya modems and SIM cards were received on 5/1012017 and
17/l/2018. The goods were delivered at the warehouse on25l8l2Ol7 and inspected on 4l9lZOl7 as
per the attached delivery note No. lr44444, 53 Card No.427532;427509;427501, Counter lssue &
receipt Vouchers and inspection report (Arrnex 9B). The Thuraya modems and SIM cards were
distributed and the bundles of all the 1553 Thuraya modenrs were activated on 24llolzTlT and
were used during the Fresh presidential Elections as per your assertion in query 2.4(iii). Further,
the commission continues to use the modems for subsequent elections.

(b) Procurement of additional 1,000 Thuraya sIM cards Loaded with Data

Records firrther show that the Comrnission purchased additiorral 1,000 Thuraya SIM Cards loaded
with Data valued at Kshs. 119,663,280.00 fbr use during Fresh Presiderrtial Election and the
amount was included in Payment Voucher Number I I 18.

However, the audit has revealed that these SIM Cards were not delivered, arrd therefore, on l7
October20lT,theCornmissionre-activatedandre-used l553SlMCardsearlierpurchasedtbrthe
General Elections.

ln the circumstances, the lawfulness, authorization and value for money of the expenditure of
totaling Kshs.l 19,663,280.00 cannot be corrfirmed as required under Section 68 (l) (a) and (b) of
the Public Finance Management Act, 2012.

Submission by Accounting Officer

The 1000 Thuraya modems used durirrg the Ceneral Elections (GE) were loaded with data bundles
which expired five (5) days after activation and therefore could not be re-used for the Fresh
Presidential Election (FPE).

ForFPE,theCommissiorrhad I553Thurayamodemsofwhich l000hadtheirburrdlesutilizedin
8l8l17 Election as explained above.1-he remaining 553 which were delivered after 818/2017 as per
Clause 7.11.2 of the contract had unused bundles. Therefore. tlre Commission only procured data
brrndles for I000 TlrLrraya rnodems (NOT SIM cards) because tlrey had been Lrtilized before, during
and after August 2017 CE.

It was worth noting that the Thuraya SIM cards were never procured separately, but rather they
were in-built in the Thuraya modems and delivered with bundles. Upon expiry of bundles, the
Cornmission did not buy additional SIM cards again but rather topped up the bundles for the 1 000
sim cards.

Committee Observations and Findings

i. The submission by the Accounting Officer that the'fhuraya modems and SIM cards
were distributed and the bundles of all the I553 Thuraya modems were activated on

24



2411012017 and were used during the Fresh presidential Elections, appears to be
inconsistent with the table submitted (by the Accounting Officer) under paragraph
7.0.i that seems to indicate that only 1000 Thuraya sim cards were topped up for the
FPE because their 5 day bundles were finished. It would highly unlikely that all 1553
modems were activated only activated on24l10/2017.

ii. The submission of the Accounting Officer that 553 Thuraya modems and SIM carcls
were received on 5/1012017 and 17/l/2018, clelivered at the warehouse on Zsl8l20l7
and inspected on 41912017 appears to corroborate the Auclitor General,s observation
that goods with a value of Kshs.303,822,247.00 includecl in one (l) invoice paid
through Payment Voucher Nos. 266 and 1502 were therefore, not used for the
intended purposes which was to act as back-ups for the GE.

iii. Pursuant to the submission of the Accounting Officer that the Thuraya modems and
SIM cards were meant to act as back up where there was a failure for from SIM cars
from the MNO at a Presidentiat Election, the Committee observed with great
reservation that there would be much vatue in future use as PEs are held one every
five years.

Com m ittee Recom mendations

i. Within six months of tabling of this report, the Commission should undertake a
comprehensive audit to evaluate the viability of using the 1553 I'huraya modems and
SIM cards for future elections and submit the report to Parliament with a view to
inform any changes that may be necessary in the planning and procuring of data for
future election activities.

ii. The Commission further purchased 31,928 other additional SIM Cards for use on26
October 2017. However, records show that 23,261 SIM Cards were received ancl
distributed to Constituencies, leaving a balance of 8,667 SIM Cards whose unit price
is Kshs.S15.00 that were purchased at Kshs. 4,463,505.00 but were not delivered.

Submission by Accounting Officer

The Accourrting Officer stated that it was not true that the Corrrmission purclrased 3 1,928 sim cards
fi'om Airtel Networks ltd and distributed oriy 23,261. The Cornmission ordered for 31,29g SIM
Cards which were all delivered and installed in KIEMS kits as per the Delivery Note No. 146935,
inspection report and distribution list.

Committee Observations and Findings
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The submission of the Accounting Officer that the Commission ordered for 31,298 SIM
Cards which were all delivered and installed in KIEMS kits as per the Delivery Note
No.146935, inspection report and distribution list (attached to the submission) appears to
indicate that the Commission did not avail documentation required under section 68(2)(n)
of the Public Finance Management Act, 2012 that requires all Accounting Officers at all
times to ensure that all applicable accounting and financial controls, systems, standards, laws
and procedures are followed when procuring goods.

Comm ittee Recom mendations
Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or disposing
of goods and services as provided for in Section 68(2)(e) of PFM Act 2012 and section 103
of the Public Procurement and Asset Disposal Act,20l5.

(c) Undelivered SIM Cards from Another Firm

Tlre Cornrnissiott also purchased other 27,237 SIM Cards from another firm for use on 8 August
2017. However, records show that 26,674 SIM Cards were received and distributed to
Constituencies, leaving a balance of 563 SIM Cards whose unit price is Kshs.650 that were
purchased at Kshs. 365,950.00 but were not deliver.ed.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the Commission received26,674 SIM Cards
from Telkom Kenya ltd. The Commission ordered for 27,237 SIM Cards which were fully
delivered and paid for as per delivery notes dated lgtl' June 2Ol7 for 26,674 and another one dated
20 luly 2017 for 900. Irrvoice No.HEA 17091769270 and delivery notes are attached. The payment
voucher no. 541 fbr the same is available for audit review.

Committee Observations and Findings
The submission of the Accounting Officer that the Commission ordered for 27,237 SIM
Cards which were fully delivered and paid for as per delivery notes dated 19th June 2017 for
26,674 and another one dated 20 July 2017 for 900. Invoice No.HEA17091769270 (attached
to the submission) appears to indicate that the Commission dicl not avail documentation
required under section 68(2)(n) of the Public Finance Management Act, 2012 that requires
all Accounting Officers at all times to ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring goods.

Committee Recom mendations
Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or disposing
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of goods and services as provicled for in Section 6s(2)(e) of pIrM Act 20l2and section 103
of the Public Procurement and Asset Disposal Act, 2015.

2'2 Management of 1,000 Thuraya modems and sim cards loaded with clata

Audit has revealed that the lirst batch of 700 and 300'fhuraya Data Modems and Sim cards withunlirnited data bundle were delivered and distributed to the Constituencies before the General
Election' However, records show that only 339 modems ancl SIM cards with data usage of only 4GB were used.

Indications are that the comrnission did not evaluate the actual data required, wlrich would have
been the basis for deterrnination ol'actual cost. Further, the cornrnission has not clarifled why it
was not necessary to negotiate for post payrxent arrarlgernents tlrat would have guaranteed payrnent
fbr actual data Lrtilized.

Submission by Accounting Officer

ResLrlts Transrnission ttsing the Thuraya modems was one of the three alternative metlrods thecornmissiotl used to assure business continuity. It was not expected t6at all the methods will be
used at the same time' Transrnission using the Thuraya modems was to be used in event of failureof the other alternative nrethods. This was risk r-nitigation measure as per Elections AmendmentAct20l6 Section 39(r) (c) and 44; and Erectiorr (Technorogy) Regurations.

As redundant links, the Thrrraya ntodenr solution was to ensure 100% network availability at alltimes' This necessitatecl tlre use of the 1000 Thuraya modems dLrring the GE. T6e unlimited
package was the only optiorr that was least expensive and did not require a longer-ter.m contract.

With regard to negotiation fbr postpaid arrangement, none ol. the Mobile Network operators(Safaricom, Airtel and relkonr) had a tariff where they give bundles to customers on credit andthen later on pay for actual data utilized. The customer either purchases a pre-deterrnined bundle
size or load airtirne and consulles data on the go.

Committee Observations and Findings

Value for money was not achieved in above procurement

Com m ittee Recom mendations

within six months of the adoption of this report, the commission must develop an electionmanagement policy that will regutate the management of utilization of data on modems and
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sim cards loaded and the policy shall contain parameters for evaluating the actual data
required as the basis for determination of actual cost.

2.3 Failure to provide payment vouchers and other documents

In addition, the Commission has not provided for audit review Payment Voucher and other
supporting documents used to pay M/s Telkom for 16,825 SIM Cards claimed to have been used
forthe Fresh Presiderrtial Election. The Commission is, therefore, in breach of Section 9 (l) (e)
of Public Audit Act, 2015.

Submission by Accounting Officer

Payment voucher no. 949 amounting to Kshs 30,362,362.00 for the provision of SIM Cards, SLA
Management APN, and APN Backhaul and services was paid on 20l7ll8 financial year and does
not relate to the year under review (i.e. 20l6l17).Tl're vouclrer is however available for audit
verification.

Committee Observations and Findings

i. The Committee observed that the Commission o'needs assessment" did not exhaustively
look into alternatives of procuring especially data bundles. Owing to what they called
backup, they ended procuring excess bundles some of which were not used. It is also
apparent that Mobile Service Providers did not want to give IEBC a special treatment on
type of bundles to purchase.

ii. The Committee noted that the purchase of Thuraya Modems was not properly planned.
While most other requirements had been budgeted for, the need for Thuraya satellites
was an afterthought. As a result the execution was not optimal use of resources. A further
analysis shows that the former commissioners hacl planned for the election well in
advance but the plan had to be reviewed by the new team. Although it is the mandate of
the Commission to review plans and strategies, it is important that Parliament revisits its
approach of replacing Commissioners. Late replacement leads to situations where key
plans end being distorted, as was the case for satellites procurement.

iii. There was also disagreement as to whether or not the data bundles were loaded on the
Thuraya SIM cards. This matter has since been clarifiecl based on the evidence brought
before the Committee. The Commission needs to improve on its record management at
the stores and coordinate better its logistics functions.
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Comm ittee Recom menclations

i' The Commission shoutcl in futurc conduct comprehensive neecls assessment including
alternatives when procuring clata bundles.

ii' A review of the satellites purchasecl to establish whether there is value for money in
terms of future utilization.

iii' The Commission should improve its store record management using ICT systems that
are readily available in the market.

iv' MNOs should be compellecl to provicle cost-effective services to the Commission when
it comes elections management. Illection management is a public interest issue that
should not attract profit.

3' Procurement of clata centres and back up infrastr-ucture (cloud services)
A letter Ref No. Gls/BUMEAlLLl2olT-0000027822 dated 28 June z0t7 and tEBC,s response
Ref No' IEBC/ADM /5/17 dated 30 .lune 2017 confir'ms installation of Database on the NTT Cloud
based platform in London UK frorn 29 June to 30 Septenrb er 2017.

According to the addendum to the evaluation report dated 28 Septernber zolT,the sLrpplier had
adrnitted inability to install Result Transmission Systems (RTS) in the local environment due to
time and technical constraints.

Indications under Paragraph 6 of the scope of work contained in the Terms of Engagernent for
Safran Identity and SecLrrity Lirnited datecl l7 october 20l7 arethat, tlre supplier was contracted
by the Cornnrission to irrstall arrd configure [rackup and lrackend infl.astructure (CloLrd Service)
which included installation olR'fS application; Data Base ancl Systern Secr-rrity and nronitoring
access as may be requested.

3.1 Audit Findings

ln all, IEBC spent on Back Up Infiastructure (cloud Services) fbr Supply and irnpleprentation of
IEBC primary and secondary data centres for General Election and Fresh presidential Election
respectively Kshs.249,128,933.52 and Kshs.73,677,1 17.88.00. The Cornmission was to build a
new converged server for prirnary data center and disaster recovery site to support its electoral
technology requirements and other Comrnission IT operations. The data centers were to provide a
seamless access and high availability service to comply with provisiorr of all election laws. The
tender was evaluated and awarded to a contractor at a tender sum of Kshs.24g, 12g,g33.52 0r.r2l
March 2017.

29



Examination of records revealed that the contractor has been paid the entire contract amount of
Ks1rs.249,128,933.52 for delivery of hardware. However, the Commission paid the vendor before
testing and commissioning of the equipment.

Other related expenditure were the following:

Services Contract
Kshs

Value

Provision of IBM server infrastrr"rcture and KIEMs security monitoring
solution

452,006,003.77

Provision of Oracle database and security solution 273,643,447.00
Provision of Co-location services fbr data centre and disaster recovery
slte

28,035,293.69

753,684,734.45
Contract for BVR IBM server infrastructure maintenance and KIEMS infrastructure security
monitoring solution was awarded through direct procurement method to a firm at
Kshs.452,006,003.77 on l7 July,2OI7 for a period of one (l) year ending in June 2018. The
Commission has explained that Kshs.83,094,240.00 lras so far been paid out of
Kshs.452,006,003.00 and the contract has been terrninated.

These expenditure unless implemented judiciously fbr on-going back up ancl data centre
infrastructure, could lead to nugatory investment. The investrnent was anticipated to include;

(a) Vulrrerability and event management
(b) Cyber security operations center (CSOC)
(c) SOC automatiorr
(d) Web applicatiorr firewalls
(e) Anti-distributed denial of service solution
(f) Next generation firewalls, email security and licenses
(g) Network discovery and compliance solution
(h) Training on deployed security solutions
(i) One-year hardware warraltty and technical support

Submission by Accounting Officer

The Accorrnting Officer stated that it was not true that the Cornmission paid the vendor before
testing and commissioning of the equipment. The corrtract for the supply, delivery, installation,
commissioning and sLrpport of tlre IEBC prirnary and secondary datacenter hardware and storage
was signed on2210312017, delivery of the equiprnent done on 30tr'June 2017 (delivery note and
teclrnical testand acceptance done on lltl'July 2017 by contract implementation committee. The
vendor issued the warranties on I 3 June 2017 and Payment made on l4tl' September 201 7 after all
the above requirements had been met.
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with regard to sourcing of IBM server infiastrLrcture and KIEMs security rnonitoring solution
using direct procurement the commission used the method pursualtt to sectiorr 103(2) (d) of thePublic Procurement and Asset Disposal Acr, 2015 which provides the fbllowing:

"the procuring entity, having procured goods, equipment, techrrology or services fi.om a supplier
or contractor, determines that additional supplies shall be procured fi.orn that supplier or contractorfor reasons of standardizatiot"r or because of the need for compatibility with existing goods,equipment, technology or services, taking into account the effectiveness of the originalprocurement in meeting the needs of the procuring entity, the limited size of the proposedprocurement in relation to the original procurement, the reasonableness of the price and theunsuitability of alternatives to the goods or services in question,.

'fhe BVR System in use was acquired by the Comrrission irr 20 l2 andholds critical data on theregister of voters. The current voters register is hosted in IBM server infiastructure.

with regard to auditor's comment on nugatory investment the commission would like to respond
as follows:-

The cornmission was not only acquiring the IBM security solLrtion fbr the grr, August 2017 GeneralElection support but also to secure its internal systems and network which are used in the day today operations of the commission's mandate including the elections as indicated in the IBM termsof reference.

The BVR system runs on IBM servers, IBM conducted an assessment which showed tlrat themaintenance of the servers were out of warranty. The assessmerrt report indicated that the support
was critical.
The provision of IBM Server Infi.astructure and
included the following: -

KIEMS security monitoring solution contract

Maintenance of the BVR server''s infiastructure. This was delivered before the election asper attached IBM Maintenance report.
Security operation center was used during the 8/8/2017 GE as per IBM sign off Report
Supply of other security monitoring sorutions for the GE

Deliverable item number (c) above was not implemented because IBM terminated the contract on9th october20lT' All the u,verified deliverables i.e. itern (a) to (i) in the audit query fall underthis deliverable.

The commission urrdertook a joint veriflcation exercise with IBM on June 20lg to determine thevalLreoftheworkdoneuptothepointofterminationfordischargeof 
liabilityifany. Followingthis exercise IBM have delivered as shown in the table below;

a.

b.

c.
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# SOLUTION QTY

PRICE
SCHEDULE
(INCL
t6o/oYAT)

DEMAND
LETTER(INCL
16"/ovAT)

PENDING

I

Supply and installation
of the security
information and event
management solution
(SIEM)-qradar

2 6l 5,568.5 I 197,000.00 4l 8,569.5 I

2.

Supply and Installation
of a Vulnerability and
patch management

solution.

2 30,244.39 30,000.00 244.39

3.

Provision of Cyber
Security Operations
Center (CSOC)

720,214.96 689,500.00 30,714.96

5.

Supply and lnstallation
of tlre Web Applicarion
Firewall (WAF)

2 193,389.98 147,000.00 46,3g9.gg

7

Supply and Installation
of the Next Generation
Firewalls

4 85,578.90 2,900.00 82,679.90

8.

Supply and Installation
of the Unified Threat
Management (UTM) &
Email Security solution.

2 304,427.07 264,000.00 40,427.07

10.
Supply and Installation
of Hardware Servers

2 l,97,767.24 149,000.00 48,767.24

tl.
SOC services:
Implementation services
and Project Management

Services

2 770,l'60.25 394,000.00 376,160.25
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# SOLUTION QTY

PRICE
SCHEDULE
(INCL
16"/"vAT)

DEMANT)
LETTtrR(INCL
l6%vAT)

PENDING

14.

Maintenance and

Support Services for the

BVR servers

LOT 190,133.29 62,300.00

1,935,700.00

t27,933.29

TOTAL 4,351,743.32 2,416,043.32

The $800,000 was mandatory payment upon execLltiorr ol'the contract.
The IBM deliverables are totalirrg to $ 1,935,700.00 according to their demand based orr
the jointverification exercise between IBM and lEBC. However, tlre Cornrnissiorr is in the
process of validating the terrnirtatiott process in accordance with the terms of tlre contract
which carries with it penalties and surcharges and shall be applied accordingly before the
payment of the balances.

The Cornmissiorr confirms that a nurnber of deliverables have been installed and are in use
in the daily operations in supp<lrting the technology ancl security of the Commission's
operations. Fortlre pendingdeliverables, which rnainly involves irrstallation,configuratiorr,
and commissioning, the Cornmission will complete the respective project deliverables
accordingly once the contract settlement process is complete.

With regard to provision of colocation services amounting to Kshs. 28,035,283.68 the Commission
would like to respond as fbllows: -

The Commission's Datacenter basecl at Anniversary Towers, lTtl'floor, was commissioned in
2010. Its locatiott, proximity to ground f1oor, accessibility and envirorrmental corrditions are not
ideal for the magnitude of the Commission's operation. Equally the data centre was already
obsolete in all aspects.

This is what inlornred the Conrmission's decision to procure co-location services with a modern
data center facility for the Conrnrission's day to clay operations and elections, and to recruit a
manager to be specifically responsible fbr this function. The co-location data centre services are
currently in use for the operations of the Cornmission and will remain in use for at least the next 5
years.

With regard to investment of Kshs. 273,643,447.00 for provisiorr of Oracle Database and Security
the commission would like to provide the followirlg representation: -

I

il
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The need to procure Oracle database licenses was a requirement for the installation of KIEMS.
Following a review and assessment of the Commission's technology environment and security
systems by Oracle there was need to ensure proper security of the Commission's database systems
that utilize the same. The solution procured mairrly consisted of the following deliverables;

a. The supply of Oracle Enterprise licenses.

b. Installation of the Oracle enterprise management solutiorr.
c. Installation of Audit vault and Database Firewall.

All above deliverables were supplied and used during the GE arrd FPE, and are currently installed
in the local data Centre. This was confirmed by the KENAO Auditors.

Committee Observations and Findings

The Committee observed that all above deliverables were supplied and used during the GE
and FPE, and are currently installed in the local data Centre. This was confirmed by the
KENAO Auditors.

Comm ittee Recommendations

The Commission should expedite the settlement of all genuine payments due to the suppliers
in order to save the public from incurring additional costs that would arise from potentially
protracted legal disputes.

3.2 Change of Mode of Result Transmission Infrastructure

Although it has beerr explained that the technical specifications for new converged primary and
secondary data centers was to support its electoral techriology requirements and other
Commission's lT operations, whose prirnary purpose was to aid transmission of election results
among other ftlnctions, the Commission changed result transmission system to what is casually
referred to as "cloud services".

In the circumstances, it is not possible to confirm the lawfulness and value for money for the
expenditure totaling Kshs.249,128.933,00 relating to Primary and Secondary Data Centers as

required under Section 68(l)(a) and (b) of the Public Finance Management Act, 2012.

Submission by Accounting Officer

The Accotttrting Officer stated that it was not true that the only primary purpose of the servers was
to aid transmissiorr of election results. The Commissiorr was replacing its aging infrastructure as

per the terms of retbrence irr tlre contract provided. The Cornmission has since migrated all its
servers including results transmission systems and data bases irrto this infi'astructure.
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ICommittee Observations and Finclings

i. The explanation by the Accounting Officer that the Commission was replacing its aging
infrastructure as per the TORs in the contract was unsatisfactory in light of the fact that
the it did not explain the casual change of the result transmission system to ,,cloud

services" and therefore the Committee could not establish the lawfulness and value for
money for the expenditure totaling Kshs.249,128,933 relating to Primary and Secondary
Data Centers as required under Section 68(1)(a) and (b) of the public Finance
Management Act, 2012.

ii. The committee marked the matter was marked as unresorved

Comm ittee Recom mendations

Within 6 months of the adoption of this report, pursuant to the provisions of section 38 of
the Public Audit Act, the Office of the Auditor General should conduct a procurement audit
to establish the lawfulness and value for money for the expenditur-e totaling Kshs.249,128,933
relating to Primary and Secondary Data Centers as required uncler Section 68(l)(a) and (b)
of the Public Finance Management Act, 2012.

4. Purchase of oracle database and security solution

(i) Background and Award of Contract
Exarnination of records show that a vendor was instructed throurgh unret-erenced letter dated l3
April, 2017 to offer review and assessment of election technology. The vendor submitted a report
on 3 May, 2017 and on23 May,20l7 the Comrnission developed Terms of Reference based on
the vendor's recommendations.

The contract for supply and provisiorr of the database and Security solution was awarded through
direct procuremetrt to the same vendor at a contract sum of Kshs.273 ,643,457.00 within three (3)
days starting with tender opening on 29 May, 2017, evaluatecl and negotiated on 30 May,ZOlT
and awarded orr 3 I May,2017 .

(ii) Audit Findings

(a) Unplanned Expenditure
The Comrnissiorr procured these licenses at Kshs. 273,643,457.00 Exarnination of records shows
that the ICT department at IEBC requ isitioned the purchase of Database Solr.rtions and Licenses at
a cost of Kshs. 80,000,000.00 There appears to have been an excess expenditure of
Kshs.l 93,643,457.00
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Submission by Accounting Officer

The Accounting officer stated that with regard to supply and provision of the database and security
solution using direct procurement the Commission used the method pursuant to section lO3(2) (a)
of the Public Procuremetrt and Disposal Act,2015 which provides the following: -

"the goods, u'orks' or .services are avoilable only from a particular supplier or conrractor, or o
particular supplier or conlractor ha.s exclu.sive right,r in re.specl of the goocls, worky or serttices,
and no rea.s'onable allernalive or .sult.ytilute exists,'

The IEBC voters' registration data is hosted in an Oracle database platform. Oracle is the only
service provider for oracle licenses fbr database and related services.

The User directorate reqtrisitioned for the purchase of Oracle licenses at an estimated cost of Ksh.
80'000'000.00. The Conrmissiorr had planned to only procure the oracle licenses. However,
KPMC Arrdit report provided insight on the status of the database of register of voters which
infbrmed the need for the review and assessment of the Commission's technology. Oracle
technologies were in this regard engaged to undertake the review.

After a review and assessment of the Commission's technology. it became clear that the extra
funds were required to purchase Oracle database and security solution to adequately address the
gaps identified. This required additional firnding which was then sor.rglrt in the 20 l7/2018 financial
year to bridge the budget gap and the same approved by the National Treasury on 30rl August
2017.

The Commission further, reviewed its procurernent plan which was approved by the Accounting
Officer to facilitate the procurement of the oracle database and security solution. It should be rroted
that, no procurement process can be irritiated before budget availability and approved procurement
plan in IFMIS.

Committee Observations and Findings

i. The commission had planned to only procure the oracle licenses.
ii' The KPMG Audit Report on the status of the database of register of voters informed the

need for the review and assessment of the Commission's technology ancl consequently,
additional funds to the tune of Kshs.193,643,457 were incurred to purchase the Oracle
database and security solution to adequately address the gaps identified.

iii. The matter was marked as resolved.

Com m ittee Recom mendations

Accounting Officers should always ensure that alt applicable accounting and financial
controls, systems, standards,laws and procedures are followed when procuring of goods and
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services as provided for in Article 229 $)(h) of the Constitution and section 6S(2)(e) of the
Public Finance Management Act, 2012.

(b) Audit Verification

An audit verification revealed that the Database had beerr installed at IEBC but another contractor
had rrot installed the Results Transrnission System (RTS) applicatiorr arrd the vendor had not
implemented the Real Application Cluster (RAC) fbr the ResLrlts Trarrsmission Systern and
Database Vault.

Submission by Accounting Officer

He Accountirrg Otficer stated that it was true tlrat the vendor had not installed the Results
Transmission Systern (RTS) application in the local errvironment due to tirne and technical
constraints. However, the irrstallation of Database and RTS was done on the NTT Cloud based
plattbrrn

It was also true that anotlrer vendor did not irnplement the Real Applicatiorr Cluster (RAC) fbr the
result transtnissiott systenr tlrat allows up to 100 instarrces of a single database. The verrdor installed
a single database instance of the RTS database fbr pLrrposes of elections. However, a meeting
between Oracle and IEBC held on 4th May 2018 agreed orr plan to implenrent the RAC.

All the milestones fbr the project have been delivered except fbr the irnplernentation of Real
Application Cluster (RAC). The cost of RAC has been withheld urrtil the component is fully
implernented. Further, the Commission has not made all the payments and will only pay when all
m i lestones are satistactori ly ach ievecl.

All the other Oracle database deliverables were irnplemented as expected and the system was
operational and firnctional. Tlris was confirmed by tlre auditor general. The Inspection and
Acceptance ceftificates are available lor audit review.

Committec Observations and Findings

i. The Commission must ensure that Oracle fully performs its part of the contract.

ii. The Commission should ensure independent assessment of ICT requirements to avoid
potential conflict of interest in cases such as IBM and Oracle.

iii. The process of procuring Oracle was full of intrigues and must be investigated to
establish who brought Oracle to the Commission in the first place.
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Committee Recommendations

i. The Commission should expedite the settlement of all genuine payments due to the

suppliers in order to save the public from incurring additional costs that would arise

from potentially protracted legal disputes.

ii. Within six months of the adoption of this report, the Cabinet Secretary to the National

Treasury must ensure that the Accounting Officer of the Commission adheres to

recommendation under paragraph I and report to Parliament.

5. Procurement of co-location services for data centre and disaster recovery site

Audit of contract of procurement of Co-Location Services fbr Data Centre and Disaster Recovery

Site revealed unsatisfactory matters as fbllows:

Award of Contract to Un-Prequalified Bidder

The Commission through letters Ref IEBC/ADM/5/18 dated 22 Arrgust 2016 and Ref. No.

IEBC/ADM/5/18 dated 22 ALrgust 2016 addressed to Kenya Revenue Authority and Capital

Markets Authority respectively requested for names and contacts of various service providers who

positively responded to their tender for provision of data center co-location services.

In response, the two (2) agencies provided the required information through letters Reference No.

CMA/PROCl11063 dated2g August 2016 and Ref No. KRA/5/1003144 datedT September 2016.

However, in unclear circumstances, the tender evaluation committee recommended the award of
the contract to a firrn which was rrot listed in responses, therefore, could not provide service fbr

Co-location Services for Data Centre and Disaster Recovery Site at a tender sum of Kshs.

23,111,083.68.

Furtlrer, the contract was agaitr varied by Kshs.4,924,200.00 and awarded to the firrn at Kshs.

28,035,283.68 for which no explanation has beerr provided.

We reiterate the earlier recolntnendation that these expenditLtres utrless irnplemented judiciously

tbr on-goirrg back up and data cerrtre infrastructure, could lead to nugatory investment.

Submission by Accounting Officer

The Accounting Officer stated that the Commission noted that the issue of Colocation of
Secondary site is a security issue fronr risk nranagement point of view. According to best practices,

the 'hot site facility' for an organization should not be known. In accordance with the above

assertion, The Conrmission wrote to the CMA and KRA as part of knowledge sharing process

which did not fbrm the basis for the procurement of collooation services.
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From their responses' the Commission noted that the firms that had expressed interest in their
tenders were not owners of the collocation facilities but were only sub dealers. It is wortlr noting
that the process above was not meant to prequalily any company to the Commissiori.

The Commission used restrictecl terrclering method pursuant to section I 02(a) an<l (c) of ppA D Act,
2015 and Section 54(4) of PPD RegLrlations 2006 to engage M/s Telkom which was totally
different from the listing of firms provicled by the CMA and KRA. Attach approval for use of
restricted tender.

ln the evaluation report the Evaluation comrrrittee noted that the bidder had provided connectivity
and replication links as options at a cost of Kshs.4,924,200.00The evaluation committee firrther
noted replication link as a necessary requirement for the two Colocations sites to work. The
professional opinion dated l6'l'May 2017, paragraph 4.4, noted importance of replication links
andrecommendedawardofthesame.ThiswasapprovedbytheAccountingOfficeron 

lTtr,May
2017. Attached are the Evaluation Reports and the professional opinion.

ln regard to nugatory investment, the Commission has since migrated all its hardware servers ancl
database systems to the co-location sites and the sites are optimally being utilizecl fbr the intended
purpose.

Committee Observations and Findings

i' The variation of Kshs. 4,,924,200.00 arose from an evaluation report by the Evaluation
Committee which determined that the connectivity and replication links as a necessary
requirement for the two Colocations sites to work.

ii' In regard to nugatory investment, the Commission has since migrated all its hardware
servers and database systems to the co-location sites and the sites are optimally being
utilized for the intended purpose.

iii' There appears to be a systematic challenge in the model employed in planning and
evaluating its "needs assessments,, for various projects at the commission.

Committee Recom mendations

i' Pursuant to the recommendation by the Auditor General, the commission should ensure
that the Data Centre is fully operational in order to obtain value for money.

ii' The Commission should carry out another needs assessment to establish if the services
from IBM are required, if so, act accordingly.
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6' supply and Detivery of Ballot Papers for Elections, statutory Declaration Forms and rhe
Register of Voters

Although records show that the contract was awarded through open tender, restricted tendering
and later direct procuremellt, the Commission has not provided letters of notification and contract
documents for all the three (3) different methods of procurement awarding the same contract.

Further, records show double payment of Kshs.20,484,474.oothrough invoice No. 20 17/1024 andNo' 2017110245 dated23 october 2017 and24 october 2017 respectively were issued by the
Supplier for the same service of printing of ballot papers, election forms and poll registers for useduring the General Election and Fresh Presidential Election. Tlre commission explains that
Kshs' I 5,500,000'00 has so far been recovered, leaving a balance of Kshs.4,9 g1,474.00.

Submission by Accounting Officer

The Accounting of1icer stated that the cornmission had provicJed the above reported documents
in its submission to the Auditor General on 3'd July 2018. The documents for open tender, restricted
and direct procurement are available for audit review:

i' Notification of award and the contract documents for the open tender

ii' Notification to the bidders of the decision of the Public procurement Review Board
terminating the procurement process for restricted tender

iii' Notification of award and contract documents for the dir.ect procurements

The Accounting officer stated that it was true that the commission overpaid the supplier by Ksh
20,484,474'00' However, an amount of I5.5m has since been recovered by the Commissiorr. The
vendor, without concurrence of the Cornmission, retained Ksh 4.5m since the Commission had
outstanding invoices as tbllows:

st.
Date

AGPP
Invoice

Description Amnt in IEBC
PO No.

Amount
received

RemarkNo USD
24-

Apr l4
IEBC

K2404t4
Othaya ballot paper
& fbrms 5.499.04 l7l88s4 Payment

pending

t0
r0-

Aug- l5
IEBC

Kt008rs
North

Balots
Ugenya

I ,7 5l .66 t779264 Payment

pending

06-

Feb- I 6

IEBC-
K060216-
I

Nyongares Ballots 2,142.25 Payment

&PO
Masogaleni Ballots t,950.03 pending

r3

t9-
May-
I6

IEBC

Kt905l6
Ngobit Ballots 2,369.14

r 065

Payment

&
West Uyoma Ballots 1,919.62 revised PO
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sr.
Date

AGPP
Invoice

Description Amnt in IBBC
PO No.

Amount
received

RemarkNo USD
Lelmokwo/Ngechek

Ballos 3,1 I3. l4 pending

t5
t8-
Mar-17

IEBC
Kt503t7-
I

Maji Mazuri Ballors 2,742.09 r 359
Payment

pending

30
23-Oct-
t7

20t7il02
4l Presidential Forms t03,r68 Payment

pending

32
t5-
Mar- l8

5

Byelection ballots -
NA Kitui Wesr +
CAW Kinondo +

CAW Ruguru

20,920.4 Payrment

pending

Unapplied receipt 296,125 Unapplied
GRAND TOTAL 145,573.2 296,125

Account
Balance I50,551 refunded

Committee Observations and Finclings

i' The Accounting officer submittecl that the Commission had provided documents relating
to open tender, restricted and direct procurement to Auditor General on 3,'d July 20lg
for audit review.

ii' The vendor retainecl Ksh 4.5m since the commission had outstanding invoices without
concurrence of the Commission.

Com m ittee Recom mendations

i' The Commission should fully recover any overpayment made to Al Ghurair for the
supply of ballot papers and forms.

ii' The relevant investigative agencies should investigate the process of procuring ballot
papers and more particularly on claims that the Chairperson of the Commission together
with others attempted to influence the award of the tender for baltot papers against the
procu rement procedu re.

iii' within six months of the adoption of this report, the cabinet secretary to the National
Treasury must ensure that the Accounting officer of the commission adheres torecommendation under paragraph l and report to parriament.
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iv. Within six months of the adoption of this report, the investigative agencies must ensure
that they enforce the recommendation under paragraph 2, take appropriate follow-up
action and report to Parliament.

7. Supply and Delivery of Ballot Boxes for the General Elections

Examination of records shows that the Comrnission awarded the lowest evaluated contract for the

supply and delivery of 106,000 ballot boxes tbr the general elections to an engineering works

contractor at a contract surn of Kshs. 196,100,000.00 (or Kshs.l,850 per urnit).

Change of Contract Price

Records show that the Cornmission procured additional42,927 ballot boxes for Fresh Presidential

Election at a unit rate of Kshs.2,500.00 instead of Kshs.2,250.00 offered by the supplier resulting

in an excess payment of Kshs. 10,731,750.00.

Further, the Cornmission has not justified change of unit cost from the initial amount of Kshs.

1,850.00 to Kshs.2,500.00 from the firm without a validly executed contract. Indications are that

there was an attempt to vary the contract which has resulted in total excess payment of Kshs.

27,902,550.00.

ln addition, a verification undefiaken in twenty-eight (28) sampled counties across the country

revealed that there was inconsistencies on issued ballot boxes maintained at IEBC warehouse in

Nairobi compared with actual receipts in the field resulting in a variance of 9,101 ballot boxes

which have not beerr adequately accounted fbr.

Submission by Accounting Officer

The vendor, Ms. Belgon Engineerirrg Works Ltd, specializes irr fabrication works including

fabrication of ballot boxes and lids. The firm has previously supplied the Commission with

fabricated ballot boxes and the same used in various elections.

The Commission started procurement process under tender lEBCl44l20l7l18 where the bidder

quoted a unit price of Kshs.2,250.00 forthe additional42,927 ballot boxes for Fresh Presidential

Election. The rrotification of award dated 29tl' September was issued and was accepted by the

Supplier on 2nd October 2017 . However, the supplier expressed inability to meet the deadline for
26th Octobe r 2017 election because of tirne constraints.

On 4tr' October 2017 the supplier held a meeting with tlre Cornmission to express Iris concerns and

on 5th October 2017 he followed it a letter proposing a way forward which involved a combination

of local and international production. This involved addition cost in terms of freight amounting to
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USD 302,335.00. The Commission abandoned the tender because of cost implication and risk
related to late delivery. No contract was signed.

The Comrnission initiated a fresh direct procurement which closed on lOtl October 2Ol7.The
supplier made an offer of Kshs. 2,500 per unit which was awarded. The supplier accepted the
award. contract was signed with the supplier on I 7th october 201 7.

The increase in unit price fi'orn Kshs. 1,850.00 to Kshs.2,500.00 was occasioned by shorter
delivery timelines required fbr the Fresh Presidential Electiorr than required fbr the ceneral
Election' The srrpplier's production capacity was not adequate to produce the requirecl quantity
within less than two weeks necessitating deployrnent of extra resources by the suppliers.

It is not true that there were inconsistencies of records on issued ballot boxes maintained at the
IEBC warehouse. Attached is Stores Ledger and control card (s3) 42766g, g60510; g60512;
Delivery Notes and Supporting Copies of counter receipt (Sl3) No. 59393 12and Issue Vouclrer
(s l2)

Committee Observations and Findings

i' The Commission started procurement process under tender IEBCl44l20l7/lg where
the bidder quoted a unit price of Kshs.2,250.00 for the additio nal 42,927 ballot boxes
for Fresh Presidential Election. However, the supplier expressed inability to meet the
deadline for 26th October 2017 election because of time constraints and proposed a
design variation of USD 302,335.00. The Commission terminated the tender.

ii' The Commission initiatecl a fresh direct procurement and awardecl the tender to Ms.
Belgon Engineering works Ltcl at an offer of Kshs. 2,s00.00 per unit.

iii' The increase in unit price from Kshs. 1,850.00 to Kshs. 2,500.00 was occasioned by
shorter delivery timelines requirecl for the Fresh Presidential Election than required
for the General Election.

iv' There appears to be a systematic challenge in the model employed in planning and
evaluating its "needs assessments" for various projects at the Commission.

Com m ittee Recom mendations

The Commission should establish framework contracts with more than one supptier so that
it is not held hostage when it comes to pricing with the aim of ensuring that resources of the
Commission are use in a way that is effective, efficient and economical pursuant to the
provisions of section 68(lXb) of public Finance Management Act, 2012.
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8. Supply and delivery of badges

Examination of records show that the Cornmission awarded a contract for the supply and delivery
of 550,381 badges on 20 March, 2017 to a construction company at a contract sum of Kshs.
44,030,480.00.

Audit Findings

(a) Alteration of Contract Price Schedule
Examination of the Form of tender revealed interlirreations on quantity, Lrnit cost and the total price
figures slrow that the initial contract amount was Kshs.9,554,370.00, however, it was later
cancelled and changed to Kshs.44,030,480.00 for the supply of 550,381 badges. No satisfactory
explanation was provided for change resulting in excess payment of Kshs.34,476,110.00 whose
value and authorization cannot be confirmed in accordance with Section 68(l)(a) and (b) of the
Public Finance Management Act, 2012.

Submission by counting Officer

The Accourrting Officer stated that it was true that there was alteration on the form of tender in the
bid document. However, the alterations were made by the bidder before submitting the bid
documents and the sarne duly counter signed.

From the tender opening minutes and register, the quoted price tender sum of Ksh. 44,030,480 is
consistent with the form of tender amount. The quantities were also consistent with the addendum
to the tender advert. Find attached tender opening register, tender opening minutes, form of tender
IEBC/3112016-2017 page 33 and 35 of the bid document and tlre notice of the addendum to the
tender.

Committee Observations and Findings

i. The initial explanation of the Accounting Officer was not satisfactory to the extent
that it did not expound on the reasons that informed the alterations that were made
by the bidder before submitting the bid documents resulting in excess payment of
Kshs.34,476,110.00 whose value and authorization cannot be confirmed in
accordance with Section 68(1)(a) and (b) of the Public Finance Managem0ent Act,
2012 and section 54 (2) of the Public Procurement and Asset Disposal Act, 2015.

ii. I{owever, when the supplier was subsequently invited to give evidence before the
Committee, he was able to justify the changes on the bid documents to the satisfaction
of the Committee.
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Committee Recommendations

lt.

Accounting Officers must always be guided by the Average Price List published
by the Public Procurement Regulatory Authority that is designed to assist a1
Heads of Procuring Entities, Accounting Officers and all public officials involved
in the procurement function with the necessary information to comply with the
aforesaid legal requirement and in turn deliver value for money in the public
system and comply with section 54(2) of PPAD, 2015 that proscribes all
transactions by public officials in which standard goods, works and services
are procured at unreasonably inflated prices.

Within three months of tabting of this Reporto the Public Procurement Regulatory
Authority must publish an updaterl Average Price List in light of the fact that the
last Average Price list was published pursuant to the provisions of section 30 of the
Public Procurement and Disposal Act,2005.

(b) Variation of Contract price

Further, the Commission varied quantities of badges and procuredTl2,ggT additional badges from
the same supplier at Kshs.57,038,160.00 resultirrg in variation of contract price by 130% contrary
to Section 139 (6) of the Public procurement and Asset Disposal Act, 2015.

Submission by Accounting Officer

The Accoutrting Officerstated that it was not true that there was price variation of the badges by
l30yo, rather the first contract relating to tender no. IEBC/3 ll2Ol6-2017 was awarded to Ms.
Talyani Corrstruction and Ceneral Supplies at unit cost of Kshs.80 to supply 550,3g 1 badges and
the second requisition of 712,977 badges was sourced ti'orn the same supplier at unit cost of
Kshs.80 through direct procurement as per Accounting Officer approval dated 26tl,April 2017.
There was therefore no price variatiorr.

Committee Observations and Findings

The explanation by the Accounting officer that it was not true that there was price variation
of the badges by 130%., rather that there was a variation in the amount to be supplied, that
is 550'381 badges under tender no. IEBC/3112016-2017 and 712,977 badges under the second
tender was satisfactory.

Committee Recommendations

Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or disposing
of goods and services as provided for in Section 6g(2)(e) of pFM Act 2012.

a

,
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Delivery Costs

Although records show that the cost for delivery of 550,381 badges to seventeen (17) Regional

offices across the country was included in initialcontract surn of Kshs.44,030,480.00, these badges

were delivered in Nairobi througlr Courrter Receipt Number 5982572 on 30 June,2017.

Submission by Accounting Officer

The Accounting Officer stated that it was true that the supplier did not deliver to the regions as per

the bid document. The Cornmission wrote to the supplier in June 2018 requesting for refund and

also referred the issue to the legal office to institute a recovery proceedings (Annex 28).

Committee Observations and Findings

The explanation by the Accounting Officer that the Commission wrote to the supplier

in June 2018 requesting for refund and has instituted a recovery proceedings as the

supplier did not deliver to the regions as per the bid document was satisfactory.

ii. However, when the supplier, Ms. Talyani Construction and General Supplies,

appeared before the Committee, they submitted that the decision to deliver the badges

to a central location in Nairobi arose from a round-table meeting the Commission had

with suppliers earlier on. No evidence was produced to support this claim, though.

The supplier further submitted that they had in fact mobilized adequate logistics and

were prepared to deliver the badges to the l7 regional offices before the latter decision

was arrived at.

iii. Further, the Committee established that there was no actual costing of the transport

element in the contract for the supply of the badges and, indeed, the Commission's

letter asking for a refund did not indicate the amount to be refunded.

Com m ittee Recom mendations

i. Within six months of the adoption of the report, the Accounting Officer must table a

report before Parliament indicating the status of proceedings to recover the cost for

delivery of 550,381 badges to seventeen (17) Regional offices across the country from

Ms. Talyani Construction and General Supplies.

ii. The Accounting Officer must at all times ensure that contracts are watertight and

that any decision to vary any provision of the contract should be in writing to avoid

creating loopholes that could lead to unavoidable costly litigation.
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(c) Audit Verification

An audit verification undertaken in thirty (30) sampled courrties across the country revealed thatthere were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi comparedwith actual receipts in the field resulting in a variance of 170,29g badges which have not been
accounted for.

In this circumstance, it is not possible to confirm that IEBC procurcd badges whose total cost isKshs' I0l ,068,640 using a system that is fbir, equitable, transparent, competitive and cost etfective
as required under Articre 227 (r) of the constitution of Kenya ,2oro.
Submission by Accounting Officer

The Accounting Oflicer stated that it was
issued badges maintained at the IEBC ware

not true that tlrere were inconsistencies of records on
house. He stated that the stores ledger and control card(S3) delivery nores and supporting copy of counter receipt (S l3) No. 59g2572 and issue vouchers

(S l2) were aftached

Committee Observations and Findings

The submission by the Accounting officer was insufficient insofar as there was noexplanation offered fora variance of 170,298 badges arising from inconsistencies on issued
badges maintained at IEBC warehouse in Nairobi compared with actual receipts in the field.

Comm ittee Recom mendations

i' within three months of the adoption of the report, the Auditor General must table areport before Parliament inclicating the findings of the review and verification of the
stores ledger and control card (S3) delivery notes anrl supporting copy of counter
receipt (Sl3) No. S9g2S72 ancl issue vouchers (Sl2).

ii' The Commission should employ the use of ICT (Information and communication
Technologies) to improve on its record management especially in the field.

9. Supply of gas lamp mantles

(i) Irregular Award of Contract
Examination of Paragraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each bidder was expected to submit a sample in a sealed epvelope. Thepurported winning bidder did not submit a sample, therefore, was non_responsive.
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Records also show that the Commission did not eliminate the firm from the process, instead

awarded the contract for supplying gas lamp mantles to the same firm at Kshs.5,489,000 contrary

to Section 86(l) of the Public Procurement and Asset Disposal Act,2015.

Submission by Accounting Officer

The Accounting Officer stated that Ms Matkal Co. ltd submitted a sample during the tender

opening which was recorded in the sample register as entry number 25 but was inadvertently

omitted in the tender opening Minutes. The bidder therefbre was responsive during the preliminary

evaluation stage and all the subsequent evaluation stages as indicated in the tender evaluation

reports.

Comm ittee Observations and Findings

The submission by the Accounting Officer that a sample during the tender opening which

was recorded in the sample register as entry number 25 but was inadvertently omitted in the

tender opening Minutes was insufficient as no tender opening minutes were submitted in

support of the submissions.

Com m ittee Recom mendations
Accounting Officers must at all times ensure that all applicable accounting and financial

controls, systems, standards, laws and procedures are followed when procuring or disposing

of goods and services as provided for in Section 68(2)(e) of PFM Act 2012.

(ii) Direct Procurement
Examination of documents has further revealed that the Commission ordered additional mantles

at Kshs. I 0,7 10,336 through direct procurement.

Submission by Accounting Officer

Tender no. IEBC/I212016117 was a competitive open tender while the second procurement for

fresh presidential election was a direct procurement duly approved by the Accounting Officer as

per section 103(2) (b) and (d) for purposes of standardization. The Accounting Officer attached

approval for direct procuremerrt, notification for award, and acceptance letter from the supplier.

Committee Observations and Findings

i. The Accounting Officer obtained approval from the Commissioners for direct

procurement under section 103 (2)(b) and (d) of PPAD' 2012.

Section 103(2) (b) and (d) of PPAD, 2012 provides:
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"(2) A procuring entity may use crirect procurement if any of the
following are satisfied-

(b) due to war, invasion, clisorder, naturar clisaster or there is an
urgent need for the goods, works or services, and engaging in
tendering proceedings or any other method of procurement
would therefore be impractical, providecl that the
circumstances giving rise to the urgency were neither
foreseeable by the procuring entity nor the result of dilatory
conduct on its part;..

(d) the procuring entity, having procurerl goods, equipment,
technology or services from a supprier or contractor,
determines that adclitional supplies shall be procurecl from
that supplier or contractor for reasons of stanclardization or
because of the need for compatibirity with existing goods,
equipment, technorogy or services, taking into account the
effectiveness of the original procurement in meeting the
needs of the procuring entity, the limited size of the proposed
procurement in reration to the originar procurement, the
reasonableness of the price and the unsuitability of
alternatives to the goocls or services in question;,,

ii' The Committee did not receive an explanation on the aspects of standardization that
the Commission relied on for the direct procurement.

Committee Recom mendations

Accounting officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, taws ancl procedures are followed when procuring or disposing
of goods and services as providecl for in Section 68(2)(e) of PFM Act 20l2and section 103
of the Public Finance Management Act, 2012.

(iii) Audit Verification in the Field
An audit verification undertaken in twenty-n ine (29) sampled counties across the country revealed
that there were inconsistencies on issued gas larnp mantles rnaintained at IEBC warehouse in
Nairobi compared with actual receipts in the field resulting in a variance of 66,540 gas lamp
mantles which have not been adequately accounted for.
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Submission by Accounting Officer

The Accounting Officer stated that it was not true that there were inconsistencies of records on gas

lamp mantles maintained at the IEBC warehouse. Attached is Stores ledger and control card

(53)860860;427635;860604, delivery notes and supporting copies of counter receipt (Sl3) No.

5939304 and issue voucher (Sl2).

Committee Observations and Findings

The submission by the Accounting Officer was insufficient insofar as there was no

explanation offered for a variance of 66,540 gas lamp mantles arising from inconsistencies

on gas lamp mantles maintained at IEBC warehouse in Nairobi compared with actual

receipts in the field.

Comm ittee Recommendations

i. Within three months of the adoption of the report, the Auditor General must table a

report before parliament indicating the findings of the review and verification of the

Stores ledger and control card (53)360S60; 427635; 860604, delivery notes and

supporting copies ofcounter receipt (S13) No.5939304 and issue voucher (S12).

ii. The Commission should employ the use of ICT (Information and Communication

Technologies) to improve on its record management especially in the field.

9. Suppty and delivery of security seals

Examination of records revealed that tender for supplying 3,696,000 security seals was awarded

to a contractor at Kshs. I 9,588,800 (or Kshs.5.30 per unit cost) and contract signed on 22 March

2017.

(i) Audit Findings

Examination of invoices and delivery rrotes reveated that the contractor supplied 2,001,600

security seals valued at Kshs.10,608,480 on2}July,20l7 leaving balance of 1,694,400 valued at

Kshs.8,980,320.

On 4 August,20l7, the Commission ordered 500,000 additional security seals valued at Kshs.

24,500,000 (or Kshs.49 per unit cost) from another contractor through direct procurement.

Although the Commission has explained that the unit prices of seals differ due to the metallic

nature of the latter, audit verification did not observe any metallic seals as they were of similar

quality.

In unclear circumstances, the Commission did not cancel contract for undelivered security seals

numbering 1,694,400 and the supptier went ahead to deliver these seals on l9 October,20l7

therefore, were not used for the irrtended purposes.
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In the circumstance, it is not possible to continn that Kshs.44,08g,g00 was incurred lawfully andeffectively as reqLrired under Articre 229(6) of the constitr-rtion.

Submission by Accounting Officer

The AccoLrnting officer stated that it was true that the comrnissiorl contracted MS Far East tosupply 3,696,000 security seals at unit cost ol ksh.5.30. It is also true that the same suppliers
supplied 2,001,600 seals only befbre the electio, causing a deflcit of 1,694,400. Sec,rity seals are
key strategic rnaterials of which the polling would not proceed without.

The Commission did not anticipate that M/s Far East Limited would not meet its contractual
obligation to supply tirlly the required seals by 2''d Augusr 2ol7 6days to the election. To salvage
the situation the commission resorted to use of direct procurement method to avert a constitutional
crisis that may have tlrreaten public health, welf'are, saf'ety, ordamage of property.

Due to short delivery tirnelines, change of procurement method arrd change of specifications theprices increased fr-om Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tenderwas fbr customized plastic seals
that required manLrlacturirtg prior to the supply. 'fhese are not of f-the-shelf seals.

Due to the lirnited time, the C'ornmission had no alternative but to acquire otf-tlre-shelf seals thatare regularly used and readily available. The cornmission tlrerefore clranged the specificatiorrs
from plastic to wire seals (rnetal) which cost more. Attached are revised specifications, directprocurement approval, evaruation report and professional opi,ion.

It was true that the commission did not terminate the contract with MS Far East connections.
However' appropriate measures have been taken to terminate the contract.

The cornrnission lras Nor acknowledged the receipt clf the seals fi.orn MS Far East connections
neither has it paid Ksh 19,5gg,g00.

Comm ittee Observations ancl Irinclings

i' The Supplier delivered 1,694,400 securify seals numbering on lgrh october, 2017 that
were not used for the general election as intenclecl.

ii' The explanation by the Accounting officer that the commission has taken steps toterminate the contract, has not acknowledged the receipt of the seals from MS FarEast connections and has not paid Ksh 19,588,800 was insufficient as it was not
accompanied with appropriate documentation.

t
I
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Com mittee Recom mendations

Accounting Officers must at all times ensure that all applicable accounting and financial
controls, systems, standards, laws and procedures are followed when procuring or
disposing of goods and services as provided for in Section 6S(2)(e) of PFM Act 2012 and
section 103 of the Public Finance Management Act, 2012 and the Public Procurement
and Asset Disposal Act, 2015.

(ii) Audit Verification in the Field

An audit verification undertaken in thirty-two (32) sarnpled counties across the country reveals
that there were inconsistencies on issued security seals maintained at IEBC warehouse in Nairobi
compared with actual receipts in the field resulting in a varianceof 579,169 which have not been
accounted for.

Submission by Accounting Officer

The Accounting Officer stated that not true that there was inconsistencies of records on issued
security seals maintained at the IEBC warehouse. Attached is Stores ledger and control card (S3),
delivery notes and supporting copies of counter receipt (Sl3) and issue voucher (Sl2).

Committee Observations and Findings

The submission by the Accounting Officer was insufficient insofar as there was no
explanation offered for a variance of 579,169 security seals arising from inconsistencies on
security seals maintained at IEBC warehouse in Nairobi compared with actual receipts in
the field.

Committee Recommendations

i. Within three months of the adoption of the report, the Auditor General must table a
report before Parliament indicating the findings of the review and verification of the
Stores ledger and control card (S3), delivery notes ancl supporting copies of counter
receipt (S13) and issue voucher (S12).

ii. The Commission should employ the use of ICT (Information and Communication
Technologies) to improve on its record management especially in the field.

iii. The commission should award contracts to only reliable suppliers.

iv. The Commission should consider blacklisting M/s Far East Limited for non-delivery.
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ll. Supply, Delivery, Installattion Implementation and Commissioning of Wide Area
Network in Two Hunclred nncl Ninety (290) New Locations, Eighteen (18) Existing Sites and
Provision of Dedicated Internet Services

(i) Award of Contract
The tender for supply, delivery, installation, irnplementation arrd commissioning of Wide Area
Network (wAN) in two hundred and ninety (290) new locations, eighteen (18) existing sites and
provisiotl of dedicated internet services was advertised in the three local dailies and the
Cornmission website on l6tl'January,20l7. Bids appear to have been evaluated and the contract
wasawardedtoafirmatKshs.l28,472,393 on l0April 20lTforathree-yearcontractperiod.

(ii) Audit Inspection

(a) Test of Internet Network
Although Paragraph 6.5.l of the contract documerrt requires tlrat the Conrr-nissiorr shall inspect
and/or test the services to conftrrn their cclnfornrity to tlre contract specification. records appear to
indicate that internet services were never tested despite the fact that the commissio. 6as paid
Kshs.l 17,965,958 (ot 90o/o of tlre contract price) throLrglr payment voucher number 1832 and 409g
both dated 30 June 2017.

Submission by Accounting Officer

The Accounting Officer stated that it was not true that the internet services were never tested to
confirm theirconforrnity to the contract specifications. The Inrplernentation of the WAN project
had several milestorres which included installation, testing and commissioning of the 30g
LAN/WAN sites.

Each of the 308 sites were tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, ecluipment's deliverecl ancl internet services
installed. After the sign offof the pro.iect, tlre sites were transitioned to operations rnode fbr the
routine support.

Committee Observations and Findings

The explanation of the Accounting Officer that each of the 308 sites were tested separately
and the documentation submitted, that is, WAN/LAN project Sign-offs which included
confirmation of physical installation, equipment's deliveretl and internet services installecl
are satisfactory and should have been availed to the Auditor General pursuant to the
provisions of section 68(2)(n) of the public Finance Management Act, 2012.
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Comm ittee Recom mendations

Accounting Officers must at all times ensure that they provide the Auditor General, where
relevant, with any information it may require to fulfil its functions as provided for in Section
68(2)(n) of the PFM Act 2012.

(b) Audit Verification of Internet Services

Verification of internet networks in thirty-five (35) counties indicates that Wide Area Network
(WAN) which was supposed to be installed in constituency offices were not working. [t appears
that IEBC did not take adequate measures to assure the requisite service level expectations.

Even though this was not part of the contract, a furthertest on telephone communication system
at the regional offices also revealed that they were not working.

Submission by Accounting Officer

The Accounting Officer stated that the internet service was installed in all the290 constituency
offices. This was verifled and confirmed by the KENAO auditors in the sampled counties. The
installation and commissioning was signed off and the sites were transitioned to operations mode
for the routine support.

It was important to note that internet availability can be affected by downtime from time to time
and when it happens, it is resolved through the supporl and SLA provisions. Any issues of
reliability and availability of the services at the field offices are handled through the incidence
management procedures on a day to day basis.

ln the run up to 2017 Ceneral elections, the Commissiorr managed to register over 14,000
candidates to contest for various elective positions using the Candidate Registration Management
System which was accessed through this Wide Area Network.
The Telephone Communication system was not part of the LAN/WAN project. The telephones in
the 17 former regiorral offices and national warehouse were installed in 2012 and are all in
operation

Committee Observations and Findings

i. The explanation of the Accounting Officer and documentation submitted in support
that internet availability can be affected by downtime from time to time and when it
happens, it is resolved through the support and SLA provisions and that any issues of
reliability and availability of the services at the field offices are handled through the
incidence management procedures on a day to day basis was reasonable.
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ii' The explanation of the Accounting Officer that the Telephone Communication system

was not part of the LAN/WAN project and that the telephones in the 17 former
regional offices and national warehouse were installed in 2012 and are all in
operation, was insufficient insofar as no documents were submitted in support of the
explanation and the explanation clicl not allege that the telephones were working.

Com m ittee Recom mendations

i' Within six months of tabling of this report, the Auclitor-General should undertake a
comprehensive performance audit to evaluate, whether there was value for money in
the procurement of internet services valued at Kshs.l17,965,95g (or 90'h of the
contract price) through payment voucher numbcr 1832 ancl 4098 both dated 30 June
2017 and submit the report to partiament for tabling and debate.

ii' Accounting Officers must at all times ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when
procuring or disposing of goods and services as provided for in Section 6g(2)(e) of
PFM Act 2012 and section 103 of the Public Procurement and Asset Disposal Act,
2015.

12. Irregular procurement of transport services

(i) Award of Contract
The Cornmission invited open tenders tbr provision of transport services during the General
Elections of 2017 in all the forty-seven (47) county offices. The opening and evaluation of these
tenders is reported to have been done on the same day in allcounty offices.

(ii) Audit Findings
Audit verification undertaken in thirty-five counties revealed that the Commission did not have
procurement officers at that time therefore, lacked capacity to procure these transport services at
counties' Therefore, most of tlre contracts were awarded based on predetermined budgetary
allocation issued frorn the lreadquarters. Irr the absence of competition and fair award of contracts,
it is not possible to confirm that experrditLrre of Kshs.l ,142,653,g45 was fully controlled and that
the value for tnoney was obtained on transport services as required under Section 6g(l)(a) and (b)
of The Public Finance Management Act,2012.

Submission by Accounting Officer

Tlre Accottrrting officer stated that it was not true that County offices lack capacity to procure
transport service. The Accountirrg officer delegated the procurement function to the county
election managers for purposes of approving procurements within their respective counties.
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In addition, the Commissiorr has within its establishment l7 qualified supply chain assistants

serving all the counties in the field. The Cornmission had clustered the counties into l7 Regions

of which the available qualified staff provided procurement related support services to the counties

under their respective regions. Further, the Commission in some instarrces utilized the procurement

professionals either at the county government or at the district.

Committee Observations and Findings

i. The submission of the Accounting Officer that the Commission clustered the counties

into 17 Regions supported by 17 Supply Chain Assistants and further, the

Commission in some instances utilized the procurement professionals either at the

county government or at the district appears t be an admission that the Commission

did not have procurement officers at that time therefore, lacked capacity to procure

these transport services at counties.

ii. The submission that 17 Supply Chain Assistants aided by unspecified county
procurement professionals to supervise 17 regions of a cluster of counties does not

appear to demonstrate or to confirm that expenditure of Kshs.1,142,653,945 was fully
controlled and that the value for money was obtained on transport services as

required under Section 68(1)(a) and (b) of The Public Finance Management Act,

2012.

iii. The Commission appears to have failed in ensuring that all applicable staffing
systems and standards were followed when procuring of human resource services as

provided for in Section 68(2)(e) of PFM Act 2012 and the Public Procurementand

Asset Disposal Act, 2015.

Comm ittee Recom mendations

Accounting Officers must at all times ensure that all applicable staffing systems and

standards are followed when procuring of human resource services as provided for in
Section 68(2Xe) of PFM Act 2012 and the Public Procurement and Asset DisposalAct' 2015.

13. Supply of BVR kit internal batteries

The contract fbr supply of 8000 BVR kits irrternal batteries was awarded to a firm at

Kshs.47,600,000 on l7 January 2017 through restricted tenderirrg method.

However, examination of documents in support of procurement of BVR Internal batteries revealed

that batteries were procured, delivered in the stores but have not been totally utilized to date.

Management maintains that the batteries are usable and that out of 8,000, 3003 batteries have been

used and expects to use the rest in future. The IEBC should reevaluate usability of the stock to
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ensute that expenditure totaling Kshs.47,600,000 was effective in accordance with Section
68(l)(a) and (b) of the public Finance Management Act,2012.

Submission by Accounting Officer

The Accounting officer stated that it was true that the Cornmission procured g000 internal
batteries from circuit Br-rsiness Systems. The supplier delivered tlre batteries on diverse dates and
the Commission has been issLting tlrern on need to do basis to the areas where there is no existing
power from the natiorral grid.

The irrternal batteries are consumables that are required fl'orn time to time and continue to be
issued, as is the case currently in the on-going ContinuoLrs Voter Registratiorr.

It's important to note that these batteries are internal batteries for laptops whose shelve life on
average is 3 - 5 years. They are therefbre used as spare parts for maintenance of office laptops and
as a backup and replacement to field BVR Kits, which are about l0 thousand.

Committee Observations anrl Findings

The explanation by the Accounting Officer that the Commission procured g000 internal
batteries from Circuit Business Systems which it has been issuing on a ,.need to do basis,, to
the areas where there is no existing power from the national grid was not sulficient in as far
as it failed to demonstrate that expenditure of financial resources amounting to
Kshs'47,600,000 was incurred in an effective way pursuant to the provisions of section
68(1)(a) and (b) of the Public Finance Management Act, 2012.

Com m ittee Recom mendations

i' Within three months of acloption of this Report, the Commission shoulcl reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 is effective
in accordance with the provisions of section 68(1)(a) and (b) of the public Finance
Management Act, 2012 and table a report before parliament.

ii' The Commission should ensure there is value for money for the batteries procured
for voter registration.

I
I

14. Provisio
services

n of strategic communication and integrated meclia campaign consultancy

(i). Award of the contract
The Commission awarded the contract for the rnedia campaign consultancy services to a bidder
who lrad initially quoted Kshs.764, 393,224.00. Prior to the award, two bidders who tied in the
combined score were invited fbr negotiations as per Section l3l(6) of public procurement and
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Asset Disposat Act, 2ol5.The Cornmission eventually entered into the contract on27 July 2017

for Kshs.350,001,353. The consultant issued invoice No. PD-011576 on the same day demanding

payment of Kshs.105,001,124.00. The invoice amount was paid through voucherNo' 155 on I

September, 2017. Thecontract required 30o/opayment on provision of an inception report'

(ii). Payment before confirmation of Delivery of Services

The contract inspection and acceptance repoft availed for arrdit verification was dated November'

2017 indicating that tlre paymerrt was made before the confirmation of delivery of services' The

Commission provided a revisecl media plan which irrdicated a media campaign that was

concentrated over three weeks (24 July to l3 August 20l7)'

(iii). Cost of Production of Digital Infomercials

The records of the negotiations between the commission and the two bidders invited for

negotiations indicate that it would not be necessary to produce different infomercials for online /

digital platforms. The same infomercials produced for television would be the ones to be placed

in the online platforms: youtube, twitter, facebook, integral, eskirni, ghafla' tr'rko among others'

However, management explained that the infomercials on TV were different from online

infomercials. The contract sum included an amount of Kshs. 13,154,161 '00 being cost of producing

infomercials for digital platforms. No satisfactory explanation was provided why this was the case'

Submission bY Accounting Officer

The Accourrting Officer stated that the irrception repoft was tl'le first milestone which entailed the

preparation and submission of the strategic media plan. 'fhe revised rnedia plan was completed

and submitted on 27tt July 2Ol7.The payment of Kshs. 105,001,124.00 made on I September'

2017 wasin fulfilment of the clause 6.4 0f the contract to tender no. IEBC/4512016-2017 '

It was true that the contract inspection and acceptance report was dated November' 2017' However'

the inspection and acceptance report was not the basis of making the I't instalment but rather it

was a project implementation report meant to be used for the subsequent paymerrts'

The T1yooutstanding balance will orrly be paid after verification and satisfactory delivery as per

the contract.

Committee Observations and Findings

The explanation of the Accounting officer that payment of Kshs' 105,001'124'00

made on I September, 2017 was in fulfillment of the clause 6'4 of the contract to

tender no. IEBC/4 5/2016-2017 does not appear to elucidate whether the payment was

on provision of an inception report'
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ii' However, the supplier, Scanad, while appearing before the Committee, was able to
demonstrate that all the key milestones as contained in the contract had been met in
due time.

iii' The Committee further established that some of these milestones were fulfilled
months after the 2017 General Elections as was envisaged in the contract.

iv' The Committee noterl with satisfaction that the supplier submitted an accounts
reconciliation statement to the Commission after the first round of presidential
Election in 2017.

Com m ittee Recom mendations

i' within six months of adoption of this Report, the Commission must develop and tabte
before Parliament a strategic communication and integrated media campaign manualto be used as a guideline for future election communication requirements by the
Commission.

ii' The Commission should expedite the settlement of all genuine payments due to the
supplier in order to save the public from incurring additional costs that would arise
from potentially protracted legal disputes.

15. Unauthorized notification of awarded contracts

Examination of tender documents and contracts show that winning bidders for tenders amounting
to Kshs' I ,217 ,057 ,023 '67 were notified of their award by the Head of procurement irrstead of the
Accounting officer contrary to Section 87 (l) of the Public Procurement and Asset Disposal Act,2015.

Submission by Accounting Officer

The Accounting officer stated that it was true that the head of procurement unit signed thenotification of award. The Accounting officer delegated the authority to approve the awards
pursuant to section 69(4) of the ppAD Act 2015.

Committee Observations and Findings

The explanation of the Accounting officer that he delegated the authority to approve theawards pursuant to section 69(4) of the PPAD Act 2015 was reasonable. However, thecommittee notes that there was no clocument tabtecl in support of the submission that hedelegated authority in writing.

59



Comm ittee Recommendations

Accounting Officers must at all times ensure that they provide the Auditor General' where

relevant, with any information it may require to fulfil its functions as provided for in section

6S(2Xn) of the PFM Act 2012.

16. Failure to provide performance security

Examination of records further show that tenders amounting to Kshs.4,312,046,372 were not

supported by the relevant performance security of l0% of the contract price contrary to Section

w ttl of the Public Procurement and Asset Disposal Act, 2015.

Submission bY Accounting Officer

For Fresh Presidentiat Elections, the Commission used suppliers for the GE who had performed

satisfactorily. Supplier payments will only be made upon satisfactory performance is confirmed

Procedures have been put in place to require performance guarantees before signing of contracts

in future to strengthen controls around performance security'

Comm ittee Observations and Findings

The explanation of the Accounting officer that the commission usecl suppliers for the GE

who had performed satisfactorily was inadequate to explain the Commission's failure to

comply with the provisions of Section 142 (l') of the Public Procurement and Asset Disposal

Act, 2015 to award tenders amounting to Kshs'4,312,046,312 without support of the relevant

performance security of 107o of the contract price'

Com mittee Recommendations

i. Accounting Officers must at all times ensure that all applicable accounting and

financial controls, systems, standardso laws and procedures are followed when

procuring or disposing of goods and services as provided for in section 68(2Xe) of

PFM Act 2012 and section 103 of the Public Procurement and Asset Disposal Act'

2015.

ii. within three months of the adoption of this report' the Commission must table before

Parliament procedures that have been put in place to ensure performance guarantees

beforesigningofcontractspursuanttotheprovisionsofsectionl42(1,)ofthePublic
Procurement and Asset Disposal Act,2015'
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I17. Undisclosed Court Awarcls to the Commission

ALrdit examinatiotr ol docLttnents fbr various court cases revealed tlrat the court awarded
Kshs'66,300,000'00 to the comtnission due to various court petitions during the financial year
2015 - 2016' However, no evidence has been provided fbr audit to show that dues have been
collected frorn the respective legal firrns. Further, the dues have not been disclosed as receivablein the financial statements. The receivables from non-excharrge transactions balance of
Kshs' l ,403,784,000.00 is, theretbre. not fairly stated in the financial statements.

Submission by Accounting Officer
The cornrnission has endeavorcd to recover costs awarded in its t'avor frorn the various petitioners.
This entails filing bills of costs against persons adjudged by the court to be liable to pay costs.This is however lrarnpered by the fact that taxation of costs irr court takes a while to process.
Recovery of costs is dependerlt on successfully securing certiflcates fi-orn taxing officers in Courtfbllowed by appropriate execution proceedings.

Further, some petitions were filed by indigent Iitigants acting as surrogates tbr politicians out tocuslrion themselves against award of costs. Recovery of costs thus becomes a challenging
endeavor.

where the commission has been awarded costs, and the same has not been taxed, it cannot
therefore' indicate the exact amounts awarded. It can only inclicate that an order lor costs has beenmade in its f-avoLrr.

The comrnissiorr had previously written to the law firms which represented the commission on
tlrose matters on 28tl' May 2015, IOth February 2016 and28tl' November 2017 asking for an update
on the process of recovery of the costs. copies of corresporrdences attached.

The cornmission has since recovered costs in Kakarnega petition No.7 of 2013-Arthur Kibira
Aprrngu vs IEBC & Arrother for Kshs.300,000/- and in Machakos petition No.6 of 2013-party oflndependent candidate vs IEBC tbr Kshs. 2,225,0761_.

on the issue of'disclosure in the flnancial statements as receivables, the Comrnission made adisclosure on court awards under Note 23 contingent Assets and Liabilities (page 32) of therevised/audited fi nancial statements.

Committee Observations and Finclings

i' The commission has recovered costs in Kakamega petition No. 7 of 2013-Arthur
Kibira Apungu vs IEBC & Another for Kshs.30o,ooo.oo and in Machakos petition
No'6 of 20l3-Parfy of Independent candidate vs IEBC for Kshs. 2,225,076/-.
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ii' The explanation by the Accounting Officer that the process of recovery of costs is
dependent on successfully securing certificates from taxing officers in Court followed
by appropriate execution proceedings which is a lengthy process is reasonable.

Comm ittee Recom mendations

Within 6 months of the adoption of this repoft, tlre Commission rnust table a report before
Parliament detailing tlre status of recovery of costs.

18. EZRA CHILOBA SUBMISSION

Mr' Ezra Chiloba started by stating that it was his pleasure to appear before the Committee. He
stated that he received the committee's letter of invitation in which it requested that he appears
before the committee to shecl more light on matters relating to the Auditor ceneral's report on
2016-2017 financial statement of Independent Electoral and Boundaries Commission (the
Commission). The invitation letter expressly stated that he had been adversely mentioned. He
supposed, by some of his former colleagues who have already appeared before the committee. The
letter however, was silent on the specific areas for which his responses were required.

He was pleased that with the opportunity, he would be able to clarily and set the record straight on
concerns relating the Commission's financial management in the period under review. He did so,
first, as the Accounting Officer at tlre time, and second, as a citizen concerned about the
effectiveness and the efficiency in tlre public service. I{e had the privilege to serve in different
capacity in both local and international public sector organizations. He mentioned that all through
his career, he had been described by his fellow colleagues and acquaintances as a distirrguished
professional, dedicated to excellence and committed to integrity.

He stated that he joined the Cornmission in February 2015 at the age of 37 through a very
competitive process led by PwC. Knowing what this appointment meant lor his career and life in
general, he set out to make a difference. Every time he reflects on his tenure in his capacity of the
Chief Executive officer (CEo) of the Comrnission, he can say without fear of contradiction that
they did well despite the difficulties experienced.

He noted that they have listened to narratives that are largely shaped by what he may refer to as
"strategic misrepresentation" about the financial mana-{ement by the Commission in relation to
the 2017 elections. But the reality is th:rt they registered significant improvements in the
management of funds allocated to the Commission relative to previous experiences. He stated
that the Committee was invited to the opinion by the Auditor Ceneral. ln 20lT,theCommission
was given "a qualified opinion." ln 2013, the Commission received an "adverse opinion.,' This
was despite the many challenges experienced during the procurement of different goods and
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services for the elections. Without underestimating the queries raised by the Auditor General,
someone familiar with elections in Kenya should be asking, how they actually achieved that.

Under normal circutnstances, it would have beerr prudent to allow the AccoLrrrting Officer to
oversee the audit process and provide clarificatiorr befbre any final report is made. However, he
noted that he never had such a chance, He was denied every opportunity to carry out his duties as
the Accounting Officer during the audit process. He stated that he has reason to believe that it was
part of the scheme to have a report tlrat does not reflect the true state of affairs. Having reviewed
the audit queries, he is certain that each of them could have be expounded and put into context had
there been adequate support from his office. Today, we would lrave been looking at a different
report. He noted that it had not banished his spirit to remain true to self, be forthright with facts,
and above all, be called to accoLnlt. Arrd tlrat was why he was there tlrat day.

H stated that he would provide tlre general context of the expenditure for the period under review
before running througlr his responses to the specific audit qLreries. Towards the errd. he would
conclude and make sofile recomrnendations on the governance issues relating to financial
managepnent by the Commission.

The mentioned that the evidence he presented to tlre conrnrittee must be understood fi.orn the point
of view that he had limited access to all relevant inforrnatiorr for reasons that are irr the public
domain. He stated that he was attachirrg evidence that he was able to access eitlrer orr his computer,
or from the Internet, submissions from otlrer witnesses, given by volunteers, and in some cases,
his own recollection and reflection on events.

GENERAL CONTEX'I'

He stated that:

i) Planning Context: The planning of the 2017 General Election started in2Ol5 wherr they
launched a 5-year strategic plan. As a Commission, they had clarity of purpose ol.where they
wanted to be in five years'time. They believed that the Cornrnission would be a great
institution if it delivered on three main outcomes, namely; (l) clelivering elections that ar.e
e/ficient, e./fective and credible; (2) building ct respectecl corltorate brancl in the previ.tion o.f
electoral services; and (3) ensuring improvecl ancl .yustainecl public confic{ence and
participation in the electoral proces,s.

ii) In December 2015, the Commission also prepared and shared with the country the 2017
electiorr roadmap with specific details of what rreeded to be done to ensure credible polls.
The activities were accompanied by a budget that was widely scrutinized and eventually
approved by Parliamerrt. It was their commitment and his in particular, to apply the resources
effectively, efficiently and be accountable to tlre people of Kerrya in accordance witlr our
Constitutiorr.
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iii) The early planning for elections was critical to avoid the pitfalls and challenges experienced
in the run-up to the 2013 Ceneral Election. Early planrring also meant early procurement,

early testing of technology, adequate time for training of election officials and sufficient
voter education and public outreach programme. Upon approval of the elections budget, as

early as July 2016, the Commission commenced the procurement process for critical
materials for the elections. This was through open tender process. They rrever planned to
procure rnaterials and services through direct or restricted tendering unless circumstances

dictated. As one of his colleagues used to say, "20l7 was the most planned for elections."
those who cornplain that they were not aware that over 100 contracts tenders were floated,

do not understand the planrring context of the 2017 electiorrs. But then the question would
be: why?

iu) Policy and Governance Context: while they planned and started execution of the election
programme well in advance, two major events happened with less than a year to the election.

First, Parliament changed tlre law on elections, in particular, on electoral technology, voter

register, party nominations and lirnitirrg the timelines related to these activities.

v) Second, Parliament changed the governance structure of the Commission. A new team of
Commissioners assumed office just seven months to the elections. These had far-reaching
implications not just on procurements of goods and services for the elections, but also

election management in general. Irrdeed, the Cornmission that planned for the election two
years earlier was not the same Commission that finally implemented the election plan. That
was beginnirrg of what he refers to as "d conflict o./'visions" in terms of the corporate

leadership of the Commission.

vi) He noted that he was privileged to work with the two commissions: the Issack Hassan

Commission and the Chebukati Cornrnission. The two teams were different in terms of:
leadership approach; understanding the role of commissioners; understanding the

segregation of roles between commissioners and secretariat; ulrderstandirrg the basic

principles of strategy and risk management; and understanding the procurement policy in the

public sector. He wished show how these different approaches contributed to some of the

major audit queries beirrg raised by the Auditor General.

vii) He stated that the role of commissioners vis-a-viz that of management on procurement issues

were a source of never ending tensions and confusion within the organisation. In as far as he

was concerned, the operating policy on public procurement is very clear in terms of
segregation of roles. His experience, however, was that with the new Commissioners, it was

difflcult to draw the line between their role and that of the Secretariat leading to violation of
the principle of segregation of roles. Today, it is very easy for some of the Commissioners

to argue that accordirrg to the Public Finarrcial Management Act (2012), the CEO is
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accountable. While that is trLre, it is irnportant tliat the same Comrnissioners are held to
accoLll'lt for wlrat he considers undue interference in the procurernerrt process.

viii) The Public Financial Managemetrt Act (2012),the Public Procuremerrt and Assets Disposal
Act (2015) and Article 229 ol' Constitution ol'Kenya, are very specific on the roles of t6e
Accounting Officer. In a nutshell, the Accounting Officer is responsible fbr firrancial
management inclLrding procurement. The lndependerrt Electoral and BoLrndaries
Commission Act,20ll, designates the CEO of the Commission as the Accourrting Officer.
Further, every year the Cabinet Secretary in charge of National Treasury designates the CEO
of the Comrnission as the Accounting Officer in accordance with PFMA (2012).ln his
capacity as the Accounting Officer, the CEO perforrns very specific dr-rties for whiclr he or
she is accountable to the people of Kerrya through parliarnent. Mr Chebukati calls this
" abso l.ule re spons i b i li ly."

ix) In 2009 and 2014, tlre Public Procurenrent Regulatory Authority and tlre Offlce of lJead of
Public Service issued two circulars respectively in an attempt to clarify the role of the
Managemetlt teams and Boards on issues of, procurement. The circulars acknowledged the
important role of boards in procurenrent oversight, but they lirnited that role to approval of
the annual budgets. approval of annual procLrrerxent plans, and receiving update in the
implementation of tlre plans through relevant board corrrrnittees. With the principle of
segregation ol roles, even the AccoLrnting Officer, perfbrrns roles that are very specific.
He/she cannot usurp the powers allocated to specific committees set up in accordance with
the procurement law. Indeed, owing to the transition that happened in January 20l7,tl-re
principle of segregation on matter of procurement was the most misunderstood and
rnisapplied by the Chebukati-led team.

x) Irr FebrLrary 2018, the Conrmissioners and the CEO were trained on corpor-ate governance
by the experts fl'orn the Kerrya School of Covernnrerrt. Alter the training, it was clear that
the Commission needed to tast-track the developrnent governance policy documents. In
particular, we agreed that we would develop a board clrarter as a way of addressirrg the
apparent corrflict between the roles of Secretariat and the Comrnissioners. Unfbrtunately, as
soon as we left the training, a campaign was initiated to get hirn out of offlce. He stated that
he was not sure that tlre board charter was ever developed. He stated that as the Comrnittee
retreats to ref'lect olt the evidence presettted befbre it, he invites the Corlmittee to seriously
reflect upon the irnmediate and long-term detriments of the current governance structure in
relation to financial managemelrt withirr the Cornmission.

A. SPECIFIC RESPONSBS TO AUDIT QUERIES

i) Purchase of KIEMS Kit.' He concurred with the responses provided by Acting CEO,
Hrrssein Marjan on the procurement of KIEMS. However, he wished to provide further
clarification as follows:

65



a. The Auditor General does not make an adverse finding with regard to the

procurement of KIEMS. He believed that the Auditor highlighted the same in order

to provide inforrnation on one of tlre major procurements for the Commission.

b. Further, the Auditor Ceneral had not taken any issue with the fact that KIEMS was

purchased through direct procurement. The issue of direct procurement was raised

in the June 2017 draft report before the management team provided clarifications.

Accordingly, in their final report, the mode of procurement became a non-issue.

c. However, since the issue of direct procLrrement of KIEMS was extensively

discussed at this Committee, he wished to further clarify that the decision to go for

direct procursment was a collegiate decision supported at the highest policy level

of the Cornmission. The direct procurement was carried out in accordance with the

law as per the details provided by the Actirrg CEO in his submissions.

d. He had seen a statement issued by Mr. Chebukati which was misleading and a

misrepreserrtation of facts. This was unfair to the pLrblic and he wished to put the

record straight. The Cornmission met severally and it is on record that direct

procurement for KIEMS had been considered way before the rneeting of 3l March,

2017. lndeed, on 28 February, 2017, when approving direct procurement for

KIEMS, the intention of the Commission was that Secretariat writes to Safran

expressing intention to retain their services. In a further meeting held on l5 March,

2017, after reviewing the status of KIEMS procurement, the Commission directed

Secretariat to lease the equipment with immediate effect. Mr. Chebukati also failed

to point out that the Corrmission held a plenary rneeting on I 8 March, 2017, where

the decision on an alternative procurement process was agreed upon. The fact that

some members did not vote for direct procurement of Safran is a classic example

of how not to conduct a procurement process. Tlre law on procurement provides the

procedure of making awards. Once the evaluation committee has made a

recommendation to award, the l-lead of Procurement prepares a professional

opinion on the process, which will guide the Accounting Officer in approving the

award. Br.rt ir-r the case of KIEMS and a number of other procuremelrts, the

Commission demanded to have the evaluation reports and professional opinions

before the award of contracts. Civen this situation, He stated that he kept

wondering and sometitnes loudly:

. When Plenary voles on an evaluation committee report, is it not converting

it,self into an evaluation committee?

c What happens if the mujority members of Plenary vote against the av'ard as

recommended the by evaluation committee can the Accounting O.fficer reject

such a decision'?
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t
' Iryhal i/' there v)ere external interests .seeking lo influence the au,arcl o./'the

te ncle r th rough p I e nani?

e. He recalled that one of the bidders made a case fbr leasing equipment that had
previously been trsed elsewhere. Urrder the reqLrest by the Chairnran, Srnartmatic
tnade their pitch to a Iew Comrnissioners. the ICT tearn and hirnself. In a
subsequent plenary nreeting, the Cornmissiorr adopted a resolutiorr to Iease the
system from the company even when the proposal by Management team was to
upgrade sorne BVR kits to be used for the mandatory May lOthvoter verification
exercise. (plenar-y Minutes).

.f After the Commission cancelled the KIEMS open tender and resolved to contract
Safran through direct procurement, Smartmatic wrote to the Commissiop detailing
how they had a better offer than Safi'an. The letter was received 2 days before the
contract between the Commission and Safi'an. He stated that he lrad reason to
believe that tlre Smartmatic's push lrad something to do with the voting on 3l
March, 2017.The clecision to go for direct procurernent must always be anchored
in law; there are cortditions precedent irrcluding urgency, technological
compatibility, standardization, to just mention a f'ew, that must be fulf rlled. While
Smartrnatic could have offered the leasing option, it was clear that Snrartmatic,s
offer was not favoured by the context we were working in.

ii) The Auditor's report lists adclitional items that were purchased for Fresh presic{ential
Election as shown below:

Description Quantity Unit price ($) Total ($)

Morpho tablets r 500 542.66 813,990

Rugged rubber protection 2000 13.41 26,920

Protective carryi ng casing 3000 r5.57 46,710

Power banks 5000 29.76 148,900

Training 2,494,639 2,494,639

Election day technical support 4,197,040 4,197,040

Logistics, storage, warehous i ng 508,205 509,205

Ten TB of data consumption on public portal l0 2,535 25,350

Backup infrastructure (cloud service) 776,957 776,957
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Total in $ 9,029,411

Total in Kshs. (at rate of 94.84) 856,254,499

iii) He mentioned that he took note that the Auditor Ceneral has not made adverse finding on
the purchase of additional iterns. Further, the Cornrnission has not provided a written
respol'lse orr the same. He believed the Acting CEO should respond adequately as well. That
said, the Commission made these additional purchases lor a number ofjustifiable reasons as

follows:

g. A significant number of KIEMS Kits were locked in various warehouses (Embu,
Kirinyaga, and Marsabit) following a court order for preservation of Election
materials; and some were replacement kits for those that were faulty after the
8t8t2017 cE.

h. Additional Power barrks were ordered for remote polling stations that did not have

adequate electricity as a risk mitigation measure following the 8/8/17 experience.

Additional trainirrg was necessitated by the rnodification of the system fbllowing
the Suprerne Court rulirrg on ll9l20l7 and tlre fact that the system had been

rnodified.

j. Election support was enhanced based on the experience on 8/8/27 GE. The support
moved from the 47 counties to 290 constituencies. The requirement for logistics,
storage and warehousing for FPE were same as the August election. Kits had to be

retrieved from the field to a central warehouse and operation centre and dispatched
back to the field.

k. The additional ten TB of data was required for the transmission of results form 34A
and form 34B using the Resr-rlts Transmissiorr System. During 81812017 CE the

Commission transmitted Form 348 using Secure File Transfer Protocol(SFTP) that
did not require additiorral bundles.

ir) Tlrere was need for cloud hostirrg services for purposes of the Fresh Presiderrtial Election
because Safi'an did not have adequate time to configure and test the local environment.
Taking the above factors into account, we can conclude that the additional purchases were
necessitated by the circumstances surrounding the fi'esh election; hence justified.

v) He stated that had seen reports irr the rnedia where Mr Chebukati denies having knowledge
of Phase II KIEMS contract. He noted that as it can be seen from a series of Plenary meetings,
that is not true. The Cornmissiorr had engaged on Safran issue from 4 September,2017,all
the way to 29 Septernber, 2017.
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Supply, Delivery, Implementation and Commissioning of Network Transmission

i) Bxcess Purchase of Data Bunclle: The Auditor Ceneral observed tl-tat 149,640.5 GB of data
btrndle valued at Kshs.l2l,(t25,926.00 were procured fl'onr the three (3) Service providers
and only 605'3 CB valued at Kshs.5l5,269.oo were utilized, resulting in Lrnutilized, expired
and wastage of r49,035 GB ordata bundre varued at Kshs. r27,109,656.00.

ii) In terms olresponse. he wished tcl associate hinrsellwith the subnrissiorrs made by Acting
CEo Mr Hussein Marjarr as well as the ICT Director Mr James Muhati. However, he
ernphasised that the decision to have two SIM cards per kit was infbrrned by the need to
mitigate the risk of tailure of overreliance on one. This approach meant that redundarrcy
costs (the cost of an additional SIM card and bLrndles) had to be absorbed by the Cornmission,
In terms of projectiot'r,50%o of the bundles woulcl not be utilized in tlre best-case scenario.
My understanding is that there was a collegiate decision taken by the Elections Technical
Committee (ETAC) which brouglrt together nrembers of the MNos, political parties
representatives, regulatory agencies and tlre Commission on the issue of rretwork coverage
and transmission.

iii) Mismanagement of 553 'l'huraya Moclems ancl SIM Carcls loaclecl with Data: The
Atrditor General points out various issues on the procLrrement of SIM cards and data burrdles
for results transmission. I-le endorsed tlre position taken by Acting cEo on all aspects
relating to the procuremelrt of SIM Cards and bundles. However., He wished to state that he
was aware that 1,000 satellite devices were delivered befbre the August 8 elections and were
used in those elections. FIe was also aware that 553 clevices were delivered afterthe August
8 elections but before the october elections. while I,000 devices were used in the August
elections, 1,553 deployed for the october'2017.1f it is trLre that the records show conflicting
dates of delivery, then that would an issue of store record management at the warehouse and
not because of non-delivery.

iv) Additional 1,000 Thuraya sIM carcls Loaded with Data: His understanding was that
with regards to satellite devices, the SIM cards were in-built in the hardware. As a result,
for the second there was no pttrchase of additional slM Cards but rather the provisioning
and re-activation of the in-btrild SIM Cards. The re-activation was necessary since t6e
August 8 provisio,ing hacl expir.ed as per.the terms of thc contract.

v) For purposes of perspective, he wished to state that the decision to procure satellites was
endorsed by the Commission Plenary. The Plenary approved tlre proposal to acquire I000 -1500 satellite devices for purposes of boosting the network. The cost was estimated at Kshs
550,000,000 _ 925,000,000

Undelivered sIM cards: The Acting cEo had provided evidence with regards to the undelivered
SIM Cards.
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i) One of the questions that arose during one of the sessions in this Committee was the type of

SIM Cards purchased by the Cornmission. He wished to reiterate that these were special SIM

cards specifically rnanufactured and configured for the Cornmission. These were APN-SIM

cards. The SIM cards could orrly be used for the KIEMS Kit transmission and nothing else'

The SIM Cards could not be used on any other gadgets, The SIM Cards could only be used

fbr data and not voice. It would not be proper to compare the cost of the ordinary SIM Cards

to the cost of the special SIM Cards offered to the Commission (Refer to tender

specificution"; as subrnitted by the Contntission)'

ii) lt was important to also poirrt out that tlre three MNOS went out of their way to support the

Commission through technical support partly because of the reputational risk they would

suffer had the system not worked. lt was everyone's interest to ensure that the right thing

was being done at the time. Owing to the technical cornplexity involved in setting up the

system, it requires technical knowledge for one to understand the issue of redundancy, how

satellite works and special natLlre of SIM cards offered to the Commission'

Procurement of Data Centres and Backup infrastructure (Cloud Services)

Cloud Service Infrastructure: The use of cloud services was a mitigation measure to the

delayed arrival and irrstallatiorr of servers for the prinrary and secondary data centres' Due

to irnpending tirnelines to test and configttre the KIEMS kits, the Cornmission resolved to

acquire cloud services based on the technical advice frorn ICT teanr from Safi'an and IEBC'

Cloud services are rental data centre services offered offsite provided by specialized

comrranies such as NTT, Amazon, Microsofl, Coogle' to just mention a few' The services

i)

ii)

iii)

were to be obtained by Safran on behalf of the comrnission and

period of 4 months for the 8 August, 2017 election. The cost was

ln the Fresh presidential Election, the Commission requested Safran to install the RTS in the

local errvironment in addition to back-up cloud service infrastructure. However, Safran were

categorical that tfie time remaitrirrg befbre the FPE was not adeqr-rate to installand test the

RTS in the local environment. As a matter of fact, as early as 9 September 2017, Safran had

indicated that tbr them to proceed to sllpport the Commission for the FPE, then Cloud

infrastructure would be the option given due to time the constraints' This was also pointed

oLrt in the rregotiations. So, it is not true tlrat Safran was contracted to install RTS in the local

environment before the October 2017 election. The agreernent was that installation of the

RTS would happen after the election.

Payments to Data centre contractor.' The Arrditor correctly observed that the

,.Commission was to build a new converged server for the primary data centre and disaster

recovery site to support its electoral technology requirements and other commission lcT

operations.,' ln addition, he wished to point out that the investment was necessary for the

Commission's longer-term ICT operatiorrs fbr purposes of efficiency' Indeed, before this

would last for an initial of
estimated at EUR 320,38.
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procurement, the Commission did not have a flnctional data center neitlrer did it have a
disaster recovery site for any of its operations. The Acting cEo has confirmed that Kshs.
249'128,933was paid after delivery of hardware befbre testing and commissionilg of the
equipment' The evidence o[ testittg, inspection and acceptance has been provided by the
Commissiorr.

iv) The Auditor took note of additional expenditures and commitments i.e. provi';ion o./. lBM
sen)er infra'slructure and KIEM,g.vecurity moniroring,solttlion,. provi.sion o/ ororlu 4ataba.ye
and 'securillt solulion; ctncl prot'i,s'ion o.f'co-loc'ation .scrttice.s./br clata cenlre ancl cli.;a,yter
rec'over)) site' he agreed with the Auditor when he said that "these expenditures unless
irrplernented .iudiciorrsly fbr on-going back-up arrd data centre infi.astructure, co.rld lead tonLlgatory investment"' ln other words, the Auditor General having unclerstood that the
investments were for long-terrn purpose, it was important that the cormmission maximises
the benefits.

v) contract for IBM: The cornrn ission approved tlre contracting of IBM to provide hardware,
security rnonitoring software and technical support toward the election as well as global ICT
infrastructure. The estimated cost was usD 4,351,800. He was aware that only part of thecontract was perforrned. In the meantime, IBM terrninated the contract because thecorrrnission did not make paytrerrts witlrirr the tirrrefrarne expected. lle knows that the lcr
team carried out an assessment of perforrnance up until the point ol.terminatiop and made
recommendations to the Cornrl ission.

vi) Based on his recollection of status of ICT infl'astructure at the commission, it would beprudent for the cornrnission to conclude tlre implenrentation of all these infrastructures
including re-negotiatiorr with IBM over the ternrinatecl tender. Since this investment was fbr
long firnctionality of the commissi<ln's ICT systems. tailure to implerlent the projects would
leave the Commission in a worse off position.

vii) change of Mode of Results Transmission: Tlre Auditor had raised issure with theexpenditure of Kshs' 249,128,933.00 relating to primary and secondary data centre given
that the commission used the Cloud Service for the elections. He wished to reiterate what
he had highlighted above on tlte cloud infrastructure. The procurement of t6e data centre wasfor long-terrn use by the cornnrission fbr all its lcr operations including electoral
techrrology owing to delays in the delivery of tlre data centre intiastructr.rre, the choice fbrcloud Service for purposes of the election was the best decisiorr in the circunrstance. Thedecision to go cloud did not rencler the investnrent in prirnary and Secorrdary data centernugatory.

viii) Purchase of oracle database and security solution: It was true that the commissiondirectly procured tlre services of oracle and signed tlre contract on 3l May 2017. Thedecision to procure oracle solution arose from a series of engagerxents between the
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Cornmission and Oracle. These engagements were informed by the fact that the BVR system

was run on Oracle Software. In the 201612017 Procurement Plan, the Commission had set

aside Kshs. 80 million for the purchase of Oracle Iicenses.

k) However, on 4 April 2017, Oracle requested, through the office of Commission Chairman
for a meeting to discuss partnership. Following the nreeting, where all Commissioners were

present, the CEO was requested to formally invite Oracle Kenya Ltd to carry out an

assessment of the current status of BVR and rnake recommendations on interventions. Oracle
Kenya Ltd carried out the assessment and a report was presented to the Commission on or
abor-rt4 May 2017. Oracle Kenya Limited then offered the Commission a solution as shown

in the assessment report. lf I recollect correctly, he stated that he thinks the Commission
considered a Gold-Platinum solution as offered by Oracle. It was at this meeting that the

Commission approved the engagernent of oracle to provide software and security solutiorr to
the Commission.

x) Although the Commission lrad initially included the Oracle Licenses as part of the KIEMS
tender, the position was reconsidered perrdirrg the outcome of the assessment undertaken by

Oracle. As a result, the scope of Oracle solution changed trom mere licenses to a solutiorr
that included Oracle database licenses, database security and technical suppor"t. Therefore,

the cost of the solution increased from the initial bLrdget of Ksh 80 million to Ksh 273

million. The scaled-up solutiorr was a corporate decisiorr of the Commission led by the Mr.
Chebukati.

xi) In terms of installation of the RAC for purposes of the election, he wished to ernphasize the
surbmission by the Actirrg CEO that indeed the installation was carried out on the Cloud
Infrastructure.

Procurement of co-location services for data centre and disaster recovery site

i) Un-prequalified Bidder: The Auditor General makes observation that the Commission
awarded a contract to a firm that was not part of those on the Iists provided by the Capital
Markets Autlrority and Kenya Revenue Authority. He agreed with the Acting CEO's
submission on this query but he wished to provide further clariflcation. The rnain reason we

went for a list frorn CMA and KRA was that we, as the Cornrnission, did not have a wide
list of poterrtial bidders for purposes of restricted tendering. Accordingly, we approached

KRA and CMA to share with us their respective lists as part of "knowledge of the market"
information sharing as per Section 7l (4) (d) of PPADA. Based on the feedback and the

requirement by the Comrnission, 6 firms were invited to participate in the restricted tender.

Only three bidders responded leading to Tell<om Kenya being awarded the contract.

ii) The Commission granted the approval for procurement of co-location sites. However, the
process of procurement could only proceed after a rnapping had been carried out by an
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assessment team. The concent then, was, the risk of endirrg up to commit to a firm that did
not guarantee the security and sustainability of the new data centre

Supply and delivery of ballot papers for elections, statutory declaration forms and the
register of voters

i) Availing Letters of Notification ancl Contract Documents: The ALrditor stated that that
the cont was awa throush o tender. restricted tenderins and later d irect
procurement. and that the Commission has not availed the letters of rrotiflcation and contract
documents in all the three (3) difterent rnetlrods of procurerrrent awarding the same contract
contrary to Section 9( tXe) of public Audit Acr (2015).

ii) In response, he wislred to clarify that Al Ghurair was initially awarded the contract throLrgh
open tenderand subsequently through direct proclrrernelrt. The Court terrninated the operr
tender contract in February 2017.The second award under direct procLrremerlt was in June
20l,7 .ln the alleged restricted tender, he wislred to state that there was no award neither was
there a contract sigrred since the process was terminated followilrg the ppRB decision.

iii) Overpayment: With regards to the clairned overpaymerrt, he did not have rnuch details of
the reconciliation undertaken by the Cornrnissiorr. However, he believed the Actirrg CEO
was able to answer the query to the conrmittee's satisfaction.

supply and Delivery of Ballot Boxes for the General Elections

i) Variation of contract for ballot boxes: Although the Auditor makes some lactual
statements on the ballot boxes contract, he wished to state that there was a misirrterpretation
of those facts. The Acting CEo has explainecl tlre rnode of procurenrent, price variation and
contract status-That said, he wislred to provide additiorral information and perspective
emanating from the context as sumnrarised in the table below.

Options Qty
Unit
Price

(Kshs)

Sub-Total
(Kshs)

Logistics
(Kshs)

Total Cost
(Kshs) Comments

2017

Ceneral

Election
r06,000 r,850.00 r 96. I 00,000 0.00 r 96, I 00,000

The vendor had over 6
months to order and

ship the quantities to

Kenya. The increased

quantities also

inrpacted on price.

20I7 FPE

Option I
42,927 2,2s0.00 96,585,750 30,23:i,500.00 r26,8 t9,250

The cost of airlifting
19,900 was to be

borne by the

Commission. This
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I

was to be procured

separately. The

Commission was to

assume the risk of
non-del ivery.

2OI7 FPE

Option 2
42,927 2,500.00 t07,3 I 7,500 0.00 r07,3 r7,500

The vendor agreed to

bring in additional

moulds to increase

local capacity. The

cost included purchase

of 3 additional moulds

and increased nran-

hours to work on the

project to ensure

timely delivery.

SAVINGS: Option 2 - Option I = 19,50 t,750.00

a. The second contract was carried out under direct procurement in compliance with

the law and was not a variation as alleged.

b. Comparing the timelirres under the FPE and General Election, the vendor had over

six months to marrufacture ballot boxes in China and transport them by ship. This

option is always cheaper. In the FPE, the vendor did not have the luxury of time. It

would be wrong to assume that the prices would remain the same under the different

contexts.

c. lt was trr.re that the vendor had initially offered to supply ballot boxes for the FPE

at Kshs. 2,250 per box. This price was on condition that the vendor produces 21,000

ballot boxes locally and 19,900 boxes irr China. The vendor had strict delivery

tirnelines and limited local capacity. For this option, the Commission was to cater

for the freight costs, which would involve airlifting the 19,000 boxes at an estimated

cost of U5$302,335 (approx. Kshs. 30,233,500). This would have pushed the cost

of ballot boxes for the FPE to Kshs. 126,819,250. But more importantly, the vendor

was transfbrrirrg the risk of delayed delivery of the 19,900 ballot boxes to the

Comrnissiorr. In the event that the vendor produced the ballot boxes in China but

the Cornmission failed to airlift them on time (which was likely), then responsibility

would lrave slrifted to the Cornmission 100%. Clearly, this was not a viable option

despite the fact that tlre Cornmission had commenced procurement on those terms.

After assessirrg the cost implication and risk involved, the Commission opted to

start fresh rregotiations with the vendor. Under the second option, the vendor had

to acquire new moulds from China to increase the local production capacity.

Further, more workers had to be retained to work through a 24-hour operation to
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ensure that the last box is delivered to the Cornmission not later tharr 24 october
2017. Due to the acqLrisition of the new moulds f-r.onr Chi.a and additional
operational capacity' tlre vendor adjLrsted their price to Kshs. 2,500. This explains
the final contract price of Kshs. 107,317,500.00. And with this option, the
commission was not just able to save up to Kshs. 19,501,750.00, but achieved the
objective of having the requisite numbers of ballot boxes in readiness forthe FpE.
ln other words, there was no excess payment as expressed in the Auditor,s report.

ii) on actual receipt of ballot boxes irr the fleld, the Acring CEo has produced, he believed, the
relevant documents to confirrn receipts.

Supply and Delivery of Badges

i) Alteration of contract Price Schedule: The Acting cEo has explained the variatiorr on
the issue of interlineatiotts on the price schedule. The alterations were made by the supplier
before submission of tender documents since the countersigned figures are consistent witlr
the quantities advertised for as well as the minutes of tlre tender opening committee. [n
essence, there was no excess payment as evidenced fi.orn the documentation

ii) variation of contract: He concured with submissions by the Acting cEo that this was not
a variation of contract but a direct procurement after the user established that a category of
badges was inadvertently not advertised in tlre initiar open tender.

iii) Delivery costs: lf indeed it was true that the badges were not delivered to directly to counties
bLrt at Nairobi warelrouse, then the Conrmission shor:ld dernand retirnd fbr distribution costs.

iv) Verification: The Acting cEo has responded arrd attaclred the 53 delivery notes, counter
receipts Sl3 and issue vouchers Sl2 as evidence of distribLrtion of badges to the field.

Supply of Gas Lamp Mantles

i) Irregular Award of Contract: The Acting CEo has presented evidence showirrg the M/S
Matkal Co. Ltd duly submitted their sample.

ii) variation of Contract: The Acting cEo has confirmed that this was not a variation but a
new procurement through direct procurement

iii) Audit verification in the field: The Acting cEo has provided evidence denying any
inconsistencies

Supply and Delivery of Security Seals
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i) It was true that following the fhilure by M/S Far East Lirnited to deliver the required amount

of seals on time, the Commission took steps to ensure that adequate numbers of seals are

availed in readiness for the elections. They took into account that security seals were part of

the strategic materials for the elections. The Commission's effort to ensure that M/S Far East

delivered on time did not bear fruits. The Commission went out of its way to find an

alternative solution ilcluding borrowing from the other Electoral Commissions, buying from

a marrufacture in Soutlr Africa and another in China, and seeking intervention from UNDP

to no avail. The only available option was to take tlie offer giverr by M/S Ramaas Supplies.

We had very little room to negotiate given the time constraints and the specifications being

different.

The Acting CEO corrfirms that whilst M/S Far East Ltd delivered the balance of the seals,

the same has not been acknowledged, neither has the paymellt beert made.l would personally

find it difficurlt to justify payrnent for late delivery.

Audit Verification: The Acting CEO has provided evidence with regards to actual deliveries

in the field.

ii)

i ii)

Supply, Delivery, Installation,Implementation and Commissioning of Wide Area Network

in 290 New Locations, 18 existing sites and provision of dedicated Internet services'

i) Test of Internet Network: The Actirrg CEO has provided evidence on the question of

testirrg of the LAN/WAN.

ii) Audit Verification of Internet Service: The Acting CEO tras provided evidence on the

question of testing of the LAN/WAN

Irregular Procurement of Transport Services

i) Awarcl of Contract: On tlre award of contracts fbr transportatthe county level, he agreed

with the submissions by the Acting CEO. But he wished to also add that the Cornmission

required over 30,000 vehicles to service the 40,883 polling stations across the country' This

requires coordination and understanding of the context of each region or county. So, given

the diversity of the counties, the Commission, based on previous experiences in field

operations, and established guidelines on transport procurement' These guidelines were

useful in helping county officers irr determining the awards of contracts'

The terrders were advertised on the same day and were processed at the sarne time' For

purposes of efficierrcy and effbctiveness. tlte Cornmission clustered the counties. Based on

the outcome of this exercise, contracts were awarded to the various suppliers i1 the

respective regiorrs. Fle believed that there was value for money and that county offices are
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I
able to account fbr the transport expenditLrre in a rnore systenratic manner cornpared to
previous approach.

iii) A point to note is that more often than not, on the Election Day, all velricles in constituencies
are usually hired by the cornmission to provide transport services. f6ere are some
constituencies that do not lrave enough vehicles and have to rely on other areas. A1d tlrat is
the nature of election operations.

Supply of BVR Kit Internal Batteries

i) It was trtre that 8,000 batteries were procured as a measLrre to improve the operation capacity
of the BVR kits dLrring tlre Mass Voter Registratiorr exercise. lt is also true that by the endof the Mass voter Registratiorr in March 2017,3000 had been used. He believed that the
comnrission is still in a positiort to use the remaining batteries for firture voter registratiorr
exercise or irrdeed for any otlrer purpose that it may deern flt in line with its mandate.

of strategic communication and Integrated Media campaign consultancy
Provision
Services

i)

ii)

Award of the contract: lt was true that the contract with vendor was sigrred on 27 July
2017' But that was l4 days later after the notification of award was issued. pending the
finalization of the contract a significant amount of work had been undertaken by the vendor
including preparation of adverts both for prirrt, radio arrd television. The invoice being raised
on the sarne day of contract signing was informed by this context in addition to the fact that
tlre f-irst rnilestone was the delivery of an irrception report. Therefbre, the payrnerlt was
coltsistent with the terms ol'tlte contract. But it is important to also mentiorr that owing to
the caslt flow challenges at the tirre. the conrmissiorr was only able to pay in September
20t7.

Payment made before confirmation of delivery: My understanding was that tlre only
payment made to tlte vendor was in accordance with the terms of the contract. As stated, thiswas a payment pursuant to the delivery of an inception report. Tlre inspection arrdverification report ref-erred to was meant to conflrm the overall perfbrmance of the contractfor purpose of final payments. So, it cannot be true tlrat payrnents were rnade before
veri fi cation of performance.

iii) Cost of production
Commission)

of digital informercials: (please refer to submissions b-y the

His overall submissiorl on the rnedia carnpaigrr is that the comrnission became captive to"vendor wars" and delays irr decision-rnaking at tlre policy levet. we had two cases at the
Review Board that affected the tirnelines of delivery. At the policy level, the argument was
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iv)

whether or not we needed the rnedia campaign in the first place and whether the procurement

was necessary. owirrg to the delays, it becarne necessary to concentrate rnedia campaigns

within a short period including selection of prirne-tirne airings in an attempt to reach out to

as many Kenyans as possible. This should be a good lesson for the Commission in future

interventions.

In terms of decision-making, the Plenary became a venue of stalling this decision' The issue

was discussed five times at Plelary with contradictory views. This led to the Voter Education

Committee taking over the evaluatiorr report and presentirrg the same to Plenar'

He is aware that tlre Cornmission recommended that the term of the contract be reduced from

l2 rnonths to 4 months. This was made under the assumption that cost would significantly

reduce. As is the case for major media campaigns, the cost for advertising is always very

high. They were aware that rnost of the costs would go into advertising and the cost forthe

PR component on rreed basis wor.rld be rregligible. AlthoLrgh we signed the contract for l2

montlrs (which was nol oversigltt), we held a meeting with the vendor and agreed that the

contract would last for only 4 months based on the Corlrnission decision. lndeed, as soon as

the 4 months lapsed, Scanad stopped providirrg the services'

v)

Irregular Award of contracts

i) unauthorised Notification of awarded contracts: Althorrgh, it was true that the head of

procurement Lrnit signed some notificatiorr of awards, tlrey were only exercising delegated

authority. We had over one hundred contracts being signed over the period' They took the

position that once the Accounting Officer had approved the award of contract as

recommended by the evaluation committee and head of procurement in accordance with

sections, then a rrotification of award could be signed off by eitherthe head of procurement

or the deputy CEO. A rrotif-ication of award was not approval of contract but rather a

communicatiop of t5e decision of tlre accounting offlcer. We believe that the Accounting

Officer should be able to delegate such tasks'

ii) Failure to provide performance Security: He did not have the details, especially the

specific contracts *hlre the performance security were rmissing, but he believed that they

could be a context for each of the situation. overall, he would argue that in most cases it

could have been an in advertent ontission'

B. GENERALOBSERVATIONS

i) In order to assist this Committee to understand some of the decisions on procLlrelrent matters

withirr the Comrnissiorr, he had arralysed relevant Plerrary Minurtes as provided a sLlmmary
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ol'key decisiotts' with respect to the FPE, the commission on 4 Septenrber 2017 approvedthe proposal to undertake relevant procurements tlrrough direct procLrrement due to timeconstraints.

CONCLUSION AND RBCOMMENDA.I'IONS

ii) In conclusion he stated that, what I sought to show was that each of the audit queries has anexplanation that is logical and evidence-based. That evidence lras been placed before you.But rnost importantly, context has been provided to explain tlre issues. He solely believesthat the story would have been rnuch diff'erent had he been available during the audit process.
He would have rendered his support to the independent audit and rnost of these queries wouldnot have arisen.

iii) wherr it comes to audits, rre was arways guided by Lord .rustice Lopes quote:

"lt is the duty of an auditor to bring to bear on the work he rras to perfbrrrr that skill, care andcaution which a reasonably careful, cautious auditor woLrld use. what is reasonable skill, care andcautiott must depend on the particularcircunrstances of each case. An auditor is not bound to be adetective' or' as was said to approach his work with suspicion, or with a forgone conclusion thatthere is something wrong' He is a watchdog. not a bloodhound. He is jLrstifiecl in believing triedservants of the company in whorn confldence is placed by the company. FIe is entitled to assumethat they are honest and rely Lrpon their representatiorrs, provided he takes reasonable care.,,Kingston Cotton Mills Co. ( l396).

iv) what happened in his case, was that a few mernbers of the commission decided to send .irnon compulsory leave in order to invite the Auditor General to undertake a comprehensive
audit' But' instead, what happened was a continuation of an engineered internal audit, whichthey used to ti'ame a narrative that there was sornething wrong at the comrnission and thatthe cEo was solely resportsible. The interrral audit was actually to pre-ernpt the Auditorceneral's finclings' when the Auclitor ceneral came up with the draft report irr June 2017,he was fully aware that some nternbers o1'the conrr-nission released the same drafi to thernedia with the sole purpose of reirrfbrcing their misconception about the Secretariat. Thisexplains why they were where tl,ey are. The loss of Ksh.gbillion at IEBC would rnean thatthere was absolutely no money fbr any of the critical procurements at the commissiorr in theperiod under review. Nothirrg cor-rrd be furtrrer fi.orn the truth!

v) In as much as he did not participate in the audit process, he wished to correct the notion thathas been created that Kshs. 9 billion was lost. He stated that he was aware, that in June 201 g,
the Audito'General pointed out that the commission had procured goods and services worthKshs' 9'2 billion through clirect procurement. According to the draft report, theCommission was required to.iustify the direct procurement. Following claritication provided
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by the Management team of IEBC, the Auditor Ceneral was able to drop that issue. That is

why you do not find that in the final report.

vi) Amidst the governance crisis that the Commission faced in the last six months to the
elections, he remained steadfast, focused and resilient enough to ensure that election
materials and services are procured irr accordance with the law. Under his leadership, they
were able to swim against the strong tide and carry out the elections.

vii) He stated that as the Committee retreats to write it's report, he wanted the committee to
appreciate the fact that there was and there still is a governance crisis at the Commission.
We must be rational and honest enough to address it once and for all. The following are some

of the questions you will need to consider:

(i) Does the Cornmission require full-time or part-time commissioners?

(ii) Should we have executive commissioners rnodelled along Chana or should we have
non-executive Chairman with a powerfirl offlce of tlre CEO e.g. Botswana?

(iii)What are the specific limits of decision-making on procLrremerrt for Comrrissioners?

(iv)What does oversight role of Commissioners mean in the context of segregation of
responsibilities on procurement as envisaged by the PPADA and the PFMA?

viii) Finally, he stated that his greatest lesson thus has been the weight that comes with leadership
in an institution which is a constant political bull's eye. The tenacity of individuals appointed
to these offices is what ultimately defines the institutiorr.

FURTHER SUBMISSIONS

On 8 Febrtnry 2019, Mr. Ezra Chiloba prepared a supplementary brief upon request by the
Public Accounts Committee of the National Assembly for further information after his first
appearance in relation to the subject matter. lrr particular, the brief addressed the following
three rnain issues: conflict of interest in relation to Cootow & Associates Advocates, conflict
of interest in the procurement of ballot papers and ernerging issues in plerrary minutes with
relevant documentation attached wlrere available. The brief stated as follows:

Contlict of Interest: Cootow & Associates

Immediately after the August 2017 elections were concluded, as expected, the various
candidates dissatisfied with the election outcomes lodged petitions in various parts of the

country. The Cornmission had a list of pre-qualified firrns fiom which it selected the various
law firms to represent it. Cases were allocated to law firrns lbllowing a certain criteria including
location, expertise and past working relations with the Commission.
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It is a known fact that Cootow & Associates was fbLrncled by the Mr. WafLla Chebukati. In
2016, Cootow& Associates was pre-qualified to provicle legal services tothe Cornmission; a
year befbre the Mr. Chebukatijoined the Commission. In 201 7, irnrnediately after the elections,
the law firrn happened to be awarcled contracts to represent the Cornrnission in a number of
petitions' My research shows that the firnr represented the Cornrnission in the following cases:

Ikolornani Constituency Mernber of National Assernbly
Likoni Constituency Member of National Assembly
Kilifi ConstitLrency Mernber of National Assernbly
Kwale County Women Member of Natiorral Assernbly
Mombasa County Women Member of National Assembly
Mombasa County Assernbly party List
Nairobi Counry Assembly party List
Migori County Governor

3' The above cases (could be verificcl inclependently), based on the approved legal fee structure,
will cost the commissiorr aboLrt Kshs.30 rnillion. This cost does not include cases that went
on appeal.

4' the Accounting Officer had the responsibility to ensure t6at contracts in all matters were
awarded in accordance with the law. Most letters of appoirrtrnents of advocates in relation to
the petitions were signed after the lact Qto.st-./itcto). h'rother words, the letters were signed after
the cases had already been allocated and advocates were already in court on behall.of the
Cornmission. This was./ait accontpli.

5' He mentioned to PAC in his earlier appearance that when lre came across tlre t'act that Cootow
& Associates had been allocated cases, he immediately alerted Mr. Chebukati who indicated
to nre that he had resigned fi'orn the law firm who inforrned him that in as nruch as he might
lrave resigned, the decisiorr to have Cootow & Associates representing the Cornmission was
going to be major problern. Noting that the firm was already representing t6e Cornmission, Mr.
Chiloba reluctantly signed the letters.

6' Mr' chiloba had every reasolt to believe that Mr. chebukati had all along krrow. or tacilitated
the allocation of work to his lormer Iaw firrn. This is based on my own experierrce working
with hinr and reports. He received tl'onr sorne of lris fbrrner colleagues. The following are some
of the incidents:

a' He was the Chairrnan of the Legal Cornmittee whereby he presided over meetings
that discussed legal representation arrd fees (See Annex l; Memo on legal
representation to the Director of Legal Services). This would later find their way
to plenary meetings where he chaired.

2

a.

b.

c.

d.

e.

f.
ob.
h.
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b' He had direct contact with the Legal Directorate and rarely referred the issues to
the Office of the Accounting Officer.

c' Not long after his appointmettt, Mr Chebukati complained to Mr. chiloba that a
former commissioner, who was the Chairman of the Legal Committee, never gave
him (read Cootow & Associates) work despite the two having known each other.
The assumption Mr. Chebukati made was that the Legal Comrnittee awards
contracts to law firms. This was farther from the truth and/or legal position.

d' As soon as Mr. chiloba was sent on compulsory leave and tensions started building
up within the Commission, Mr. Chebukati started preparing his own defense on the
issue of the Cootow & Associates. For instance, he wrote to the Ag. Director of
Legal Directorate to confirm in writing that as the chairrnan of the Legal
Cornmittee he did not influence the award of contracts for legal services (Memo
can be obtained./i"om the Commiss,ion)

e' In the Petition No. 429 of 2017 Qtetition u,as./br removal o/'Mr. IValilla Chebukari,
Commissioners and CEO), Mr. Chiloba knew that the law firm on record for the
Commission was that of S.M. Kilonzo & Associates Advocates. Later it ernerged
that Cootow & Associates had been given separate instructions to represent the
Commission without his krrowledge as the Accounting officer. who issued the
instructions to Cootow & Associates?

f' ln the case of Migori County gubernatorial petition Mr. Chiloba is aware that a
different law firm had been given instructions to represent the Commission.
However, this would later be changed to Cootow & Associates under unclear
circumstances.

7' The cornmittee asked hirn about the integrity of the Mr. chebukati and the other
comrnissioners' The issue of cootow & Associates is a matter that requires a legal inquiry that
touches on the integrity of the Mr. Chebukati. There was a clear conflict of interest in the
manner in which he conducted hirnself irr running the atfhirs of the commission. Any ordinary
citizen assessing this sitrration will no doubt lrave little confidence in the operations of the
Cornrnissiolr.

8' Fundamentally, despite being aware that his "former" law firm had been contracted, Mr.
Chebukati failed to take steps (u,hich he oughr b have taken in the ./irst meeting oJ the
Commission or as soon as he became aware) to manage the potential conflict of interest in
relation to his former law firm. This is contrary to section I6( I) of the Leadership and Integrity
Act' Section 42 of the Anti-corruption and Economic Crirnes Act, Section 12 ofthe public
officers Ethics Act, which provides that a state officer or a public officer shall use the best
efforts to avoid being in a situation where personal interests conflict or appear to conflict with
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the State officer's or public of}'icer's official cluties. lt is also contrary to paragraph 3 of the
Code of Conduct for Merrbers attd Ernployees of the Comrnission as contained in the Fourth
Schedule ol'the Ittdependent Electoral and Bor-rndaries Cornrnission Act.

Conflict of Interest: Ballot paper Tender

9' lt is no secret that the Commission was involvecl in several legal battles over the procLrrement
of ballot papers. While the Conrrlission had awarded the contract to Al Ghurair printing and
Publishing, the award lrad been challerrged severally in the Court of law. The frrral challenge
was in the Court of Appeal. The Cornrnission had met severally over the issue of procurement
of ballot papers frorn Al Ghurair.

10. However, while the matter was still in the Court of Appeal awaiting judgment, the Chairmarr
managed to persuade a majority of Cornmissioners present to have ballot papers fbr
presidential elections be procured from another company other than Al Churair.. At the
meeting, a number of flrms were discr.rssed as optiorrs. lmrnediately the vote was obtained, the
Mr. Chebukati asked Mr, Chiloba to join hirn in his office. While in his office he pulled a
docunrent from Lrnder his table arrcl hanclecl it over to me. "Please take note that we ,ever met.,.
he said. Mr. Chiloba was surprised bLrt did not slrow it. As they were still discussing,
Conrmissioner Roselyrr Akornbe joined thenr. Mr. Chilobacould read fl.orn the body language
that the two knew about the docurrent.

ll' The document was basically a proposal tiorn a cornpany callecl Rerr-fbrm to otfer ballot paper
printing services to the Conrrnissiorr. The Ren-form proposal letter was dated I 4 July 2Ol7
(Annex 2: Letler.from Ren-Forn). Upon receipt of the letter, the Chairman arranged to have a
plenary sessiotl on l7 July 2017 to secure a vote that would nullify the Al Ghurair contract
(Annex 3: Extract o.f Dra.ft Minute.; o/'the l95tt'Plenaty Re,tolution pages 2-t0). There is no
doubt that the proposal by Ren-form was known to Mr. Chebukati and (nrost probably Dr.
Akornbe). Why did they not feel free to have the name of Ren-form discussed at the plenary
like all others before the decision was reached? Who requested Rerr-fbrm to subrnit a proposal?

l2' on l8 July 2017,Mr. ChebLrkati wrote to Mr. Chiloba demandirrg to know how far he had
gone to procLlre an "international contpanlt, to supply ballot papers in line with plenary
resolutiorr (Annex 4: Fir:;t Memo.fi'ont Chebukati to lhe C'EO). Upon reading the memo, he
alerted hinr about the Conrmissiol-r's resolutiorr to procure an alternative conlpany - which
could have been a local or interttational cornpany - ancl not "an international company,,. He
wrote another memo correcting tlre language(Annex 5; second Meno.from Chebukati to the
CEO). There is no doubt in rny rnind that the company he wanred Mr. Chiloba to fbllow up
witlr was Ren-form - after all he had given Mr. Chiloba their proposal - and with irnmediate
action, no much work was needed. On 20 July 2017, the Court of Appeal confirmed the
contract to Al Ghurair and as a result, Mr. ChebLrkati's wishes coulcl not be grantecl.
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13. The issue Mr. Chiloba had with Mr. Chebukati's approach on this matter was the lack of
transparency and apparent abuse of process. The following questions are important:

a. Why did he not disclose to the Plenary that while they were considering an
alternative company to print ballot papers, he had actually received a proposal from
Ren-fbrm?

why did he write to me immediately he had handed over to me the proposal by
Ren-fbrm?

c. Why did he not support Al Ghurair even after the Court of Appeal decision?

14' This is another clear indication of lack of transparenoy and integrity on the part of Mr.
Chebukati that warrants further inquiry.

Emerging Issues in Minutes of Plenary

15. Mr. Chiloba also mentioned to the Cornmittee in his last appearance that on 2 August 2017,
the Cornmission without any forrnal notice, convened a rneeting at the Bomas of Kenya, in
what Mr. Chebukati termed verificatiorr of minutes since they joined office. Remember that
this was at the peak of election preparations. Tlre meeting took place in the absence of the
Commission Secretary as required under Paragraph 9 (l) of the Second Schedule of the IEBC
Act. They took over l2 hours re-confirming and confirming plenary minutes. The following
day, Mr. Chebukati forwarded to Mr. Chiloba via memo the reconfirmed minutes for signature.
Good corporate governance practice demands that the Secretary prepares the minutes signs and
forwards thenr to the Chairman.

16. Although in principle the minutes reflected the resolutions, the discussions as recorded were
not a true picture of what transpired. The motivation, in my own view was fear - fear of taking
responsibility over critical decisions of the Comrnission. And that is a leadership question. For
example, in KIEMS procurement, it would appear that the commissioners who voted against
the KIEMS are the only who lrad tlreir voices recorded. As a matter of fact, tlre Chairman gave
each comnrissioner a chance to justify his or her position. ln the draft rnirrutes, what each
commissioner said is recorded. However, in tlre tlnal rninr-rtes, only dissenting voices were
captured. There were cases where the Comrnission issued express instructions in separate
meeting to procure KIEMS services from Safran (earlier meeting) and Smartmatic (lease
option), but that was not captured in the final minutes.

17. The questions Mr. Chiloba posed to tlre Committee to consider are: whether indeed the rneeting
that took place to confirm the minurtes was legal - was there a meetirrg anyway? What would
have been the motivation of the commissioners if not shurrning responsibility?

b

Conclusion
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Il8' In conclusion, Mr. Chiloba wished to reiterate the position he took in an earlier appearance
that each audit query has an explanation that is logical and evidence-based. Had Mr. Chiloba
participated in the audit process as the Accounting Officer at the time, lre had no doubt in his
mind that the story would have been different. He never had that opportunity!

l9' Narratives have been created on what transpired in the Cornrnission at the tirne - unfbrtunately,
most of them are not anywhere closer to the truth. In order to dispense justice and for the
country to draw constructive lessorrs, the Cornmittee should really be cautious not to be led by
the headlines that have shaped stories around IEBC.

20' on the three issues raised in this brief, there was definitely potential conflict interest in as far
as the conduct of Mr ChebLrkati is concerned and tlre fbilure by the other commissioners to
hold him to accoul.lt.

2l ' Last but not least, the Commission has structural and systemic challenges that ought to be fixed
in good time before the next election. Structural challenge relate to the design of the
organisation in terms of roles of commissioners and secretariat; full-time or part-time
commissioners; and procedure for appointing commissioners. on systemic issues,
compromises made in appointment of commissioners and delays in their appointrnerrt result in
doubt on institutional capabiIities. stabiIity a.d sustainabiIity.

19.0 CHEBUKATI'S RESPONSE TO SUBMISION BY OTRHER WITNESSES
1.0 INTRODUCTION
The Natiorral Assembly's Public Accounts committee (pAC) held proceedings in respect of
examination of the issues posed in the Report of the Auditor-General on Financial Statements of

85



1.2

1.3

2.1

3.t

3.2

the Independent Electoral and Boundaries Commission for the Year Ended 30th June,2017,
including the Fresh Presidential Election of 26tt' October, 2017.Tlte Cornmission as well as its
former Cornmissioners and former employees have variously appeared before the pAC where
various deliberations have been held.

It has come to the notice of the Commission that various inaccurate adverse misrepresentations
have been reported in the media as being levelled before PAC against the Commission,
Comrnission Chairrnatr and servittg Comrnissioners. We also perused the copies of the Handsard
of 29tt' November,20l8 and 3'd December,2Ol8 and same issues are confirmed.

The Cornmission, in exercise of the right of reply, wishes to make the following clarifications:

2.0 COMMISSION GOVERNANCE
The roles of the Commission as outlined in Section I lA(a) of the IEBC Act 201 I are formulation
of strategy, policy, and oversight. To exercise these functions, the Cornmission has created several
Committees including Finance and Procurement Comrnittee. The rnembership to these
Committees is agreed upon by all Commissioners, and is irrf'luenced by the Commissioners area
of competency, professional orientation and experierrce. Therefore, there is no situation where
anyone is forced to become a member of any committee as alleged by the former Commissioners.

The Finance and Procurement Committee was chaired by Arnb. Dr. Paul Kurgat and included Ms.
consolata Nkatha Mairra and Ms. Margaret Mwachanya as members.

The role of each Comrnittee is to receive, consider and recomrnend to Plenary various requests
from management. The position of.the Cornrnittee is presented to the Plenary by the respective
Chairpersons of the Committees for consideration.

3.0 ROLE OF THE COMMISSION IN PROCUREMENT PROCESS
ln exercise of the strategy arrd policy formulation roles, the Commission approves the

Cornmission Annual work Plan, MTEP Budget and Annual procurement plan.

lmplernentation of the Annual Work Plan and Annual Procuremerrt Plan is tasked to Secretariat.
However, the Commission exercises its oversight role by requiring the Secretariat to present
periodic progress implementation reports to Commissioners. These reports are normally processed
through the Finance and Procurement Committee, whose resolutions are tabled by the Chairperson
of the Committee before Plenary rneetings. It is during such briefs that tlre Commission may
address arry challenges encoulttered by the Secretariat during implementation of the procurement

Plan.
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3.3

3.4

3.s

If for any reason, the Commissiott is not satisfied with the implernentation process or it cornes to
the attentiott of the comrnission that there coLrld be malpractices during the implementatiorr
process of the Procuremettt Plan, the Commission may request Internal Audit, Auditor General or
other investigation agencies to probe any irregularities arrd report to the Comrnission.
If the results of audit/investigations establish culpability by any officer, appropriate disciplinary
procedures are invoked. This is part of the oversight role of the commission.

As indicated above' the resolLrtions of a committee are presented by the Chairperson of tlrat
Comrnittee to Plenary for consideration. In the case of Finance and procurement committee, the
Chairman was Commission Amb. Dr. Paul Kurgat. Therefbre. the Committee's recommendations
were meant to guide plenary on the way florward.

Tlre cornmission on diverse occasions received rnanagemerlt papers on progress reports fiorn
management on procurement on certain strategic election rnaterials. ordinarily, tlrese rcports
would have been channeled tlrrouglr the Finance and Procurement conrmittee whose rnembership
are Amb'Kurgat (Chairperson), Ms.Corrsolata Nkatha, and Ms. Margaret Mwanchanya as
members' Sirrce this Comrnittee rrever held rneetings prior to the August elections, the Secretariat
in view of the urgency of procuring election materials, found it necessary to bring the papers direct
to Plenary' The said managemeltt papers made requests to Plenary on the way forward in respect
to procurement of strategic election material.

In all matters where direct procurement was used Plenary acted or1 papers presented by
management which papers clearly show that sLrch decisions had already been made to so procure
by Accounting officer. The papers were basically fbr point of infbrmation arrd rrotificatio. by
Plenary. Please refer to Annex I at page 7.

4.0 PROCUREMENT OF KENYA INTEGRATED ELECTORAI, MANAGEMBNT
SYSTEM KITS (KIEMS)

4'l It has been alleged that we interfered and had some interests in the purchase of KIEMS
Kits. The following chronology of events will make the position clear:

Table 4.1: KIEMS procurement Milestones

# Milestone Date
I Approval of Annual Work Plan 201612017 4th July,20l6
2 A oal Pfp mentrocure Ppro 2an 0 6t20 7
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# Milestone Date

J International Open Tender Advertisement for Tender No'

lEBCl32l20l 6-2017 for supply, delivery, installation, testing,

commissioning and support of KIEMS

l6th December,20l6 &
addendum on lSth

January,2017

4 Pre-Bid Conference 23rd December,2016

5 Tender operring of Tender No. IEBC/3212016-2017 2nd January,2017

6 Appointment of Tender Evaluation Cornmittee for Terrder No

\EBCt32120t6-2017

I st February,2017

7 Application for Review at PPARB 29th December,20l6

Appeal of Review Board 29th December,20l6

8 PPARB issues orders fi'eezing procurement process fbllowing

application by Ms. Avante International Technology

23rd February,2017

9 PPARB orders freezing procurement process lifted 9th March,20l7

l0 Director Supply Chain Management requests

I nterim/Progress Eval uation Report

for lTth February,2017

ll Issue of Tender Evaluation Report recommending tender

award to Ms. Cemalto Ltd.

2lth February,2017

t2. lssue of professional opirriorr advising against award

No. IEBC/3212016-2017 to Ms. Gemalto Ltd

of Tender 20th March,2Ol7

l3 Issue of letter terminating Terrder No. IEBC 13212016-2017 2lst March,20l7

14. Approval of direct procurement Tender No.lEBC/3912016-

2017 for supply, delivery, installation, testing, commissioning

and support of KIEMS for Cerreral Elections.(Approved by

cs/cEo)

23rdMarch,Z}17

l5 Invitation to Bid & Issuance of Terrder Documents 23th March,20l7

t6 Opening of tender bid 25th March,20l7

17 Appointment of Terrder Evaluation/Negotiation Committee

Tender No. I EBC/3 9 120 I 6-20 l7

24th March,2017

l8 lssue of Tender Evaluation/ Negotiation Report for Tender No.

tEBCl39l20t6-2017

30th March,20l7

l9 Issue of Professional Opinion for award of Tender

No.lEBC/39/2016-2017 to Ms. Safran ldentity & Security

30th March,20l7

20. Notification of Tender award to Ms. Safran Identity & Security 3 lst March,20l7

21. Acknowledgement of Tender No. IEBC/3912016-2017 by Ms.

Safran ldentity & Security

3 lst March,20l7

22 S rgn ng of Co l1 tract for Tendet' N o I E BCI39120 I 6-20 7 3 I st March,20l7

Frorn the above, it is clear tftat most decisiorrs and milestones on the procurement of

KIEMS Kits had been done before the Commission assumed office late January,2017.
4.2
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4.3

4.4

4.5

when the comrnission was infbrmed by the Secretariat on the termination of TenderNo.
lEBCl32l20l6-2017, we proposed that they explore other options including upgrading rhe
existing BVR Kits, Conversiott and leasing of the kits fi'orn other Election Management
Bodies who have used sirnilar kits before. However, the fbrmer CEo ignor.ed the
recommendatiotts by Plenary yet the tirne to the General Elections was running out. lt is at
this juncture that the lormer CEo advised the Plenary that the only option available was
single sourcing fi'om Ms. Safran ldentity & SecLrrity. tt is with this background irr rnind
that the decisiorr of the Plenary Meeting of 3l't Mach, 2017 should be viewed. Some
cornmissiollers were disappointed tlrat the former cEo was tal<ing the Cornmission fbr a
ride and voted against the idea of single of sourcing. others thought that the cEo should
be given beneflt of dotrbt and supported the idea given that there was no tirne fbr any other
decision as the electiorr day was fhst approaching.

The termination of render No. lEBCl32/2016-2017, which tlre Evaluation Committee had
recommended be awarded to M/s. Genralto, may not have been clone in good faith. An
Internal Audit Report on procurement fbr the period 2ol612017 and issued in December,
2017 concluded that tlre reasons given for the termination of the tender were spurious and
do not hold any water;and could have been used as a pretext to justify sirrgle sourcing from
M/s' Safran Identity & Security. The report noted that the reason of inadequate budget
provisiott (Budget was Kshs 3.8 Billion) was not tenable because, whereas M/s. Gemalto
quoted Kshs' 5.2 Billion (inclusive of Voter Registration module), it was subsequently
awarded to M/s. Safi'arr ldentity & Security at Kshs.4.l9 Billion (ExclLrsive of voter
Registration rnodLrle). IIM/s. Gernalto Ltd had been given an opportLrnity fbr negotiation
given the budget provision and leaving out voter registration module, the price dit]'erence
may not have been significant' Sectiorr l3l(d) of Public Procurenrent and Asset DisposalAct2}l5 provides for negotiatiott where tlre lowest evaluated price is in excess of available
budget' The provision fbr negotiation was also agreed upon as resolution No. 7.1 of thepre-bid Conf-erence of 23'd Decenrber,20l6. The fact that this provision was not irrvoked
casts aspersions on integrity of the procurement process.

It should be noted that the above process was undertakerr befbre the current Commission
assumed office.

It is also important to note that M/s. Safran Identity & Security participated in the initial
tender but was disqualified at the technical 

"vall-,ation 
stage because it did not meet thecriteria of minimr-rrn years in operation. The first mandatory requirerment was that the

bidder must submit a copy of the incorporation certitlcate valid tbr the last ten (10) years.
M/s' Safi'an ldentity & SecLrrity submitted incorporation certificate of nine years (9), and
thus was rejected by the Evaluation conrrnittee. This condition was subsequently relaxed
during single sourcing to read seven (7) years thus M/s. Safran ldentity & Security qualify.
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5.t

5.2

5.3

4.5 The above process serves to show that even by the time the matter was brought before

Plenary, the outcome was already predetermined in favor Ms. Ms. Safran ldentity &
Security and the Commissioners had little options at that stage.

5.0 THE INTERNAL AUDIT PROCESS

As for the allegations on targeted investigations tailored to oirst the former CEO, we wish to point

out that this was not the first time that the Commission requested lnternal Audit to conduct specific

investigations. There are other instances where the Cornrnission had received allegations of
malpractices leveled against Cornmission officers, for which lnternal Audit was directed to verify.

The findings sometimes cleared the of'ficers against the allegations while other allegations are

confirmed and appropriate disciplinary action taken. Thus, sayitrg that the former CEO was

unfairly targeted is misleading. The decision to conduct audit of major procurement for the 2017

General Electiorrs and the Fresh Presidential Elections was arrived at durring the Plenary meeting

of l6th March,20l8 where all the Cornmissioners and lbrmer CEO were present. The lnterim

Internal Audit Report was presented to Plenary on 6'l' April, 2018. When the findings of the interirn

audit report pointed to possible cutpability by the former CEO, it was decided that he proceeds on

leave to facilitate conclusion of the audit without possible interference. This is the point at which

there was resistance from some Commissioners on the decision to request the former CEO to step

aside. What raised even more suspicion is the fact that the Commissioners who resisted, and

eventually resigned, as a result of the decision to conduct the audit were all members of the Finance

and Procurement Comrnittee. It would appear they krrew something about the procurement process

that they did not want audited.

Ms. Margaret Mwachanya has contended that part of the reason she resigned is because of the

decision to undertake internal ar.rdit of the procurement process for the Ceneral Election rnaterial

and Fresh Presidential Elections; and the questions given by the Chairman wlrich were to form the

basis of the audit. We wish to state that it is rrot the correct position. Ms Margaret Mwachanya was

not in the said Plenary of 6'hApril, where the decision to send the fbrmer CEO compulsory leave

was made. She was attending training in Dubai for the award of an "honorary Doctorate" (refer to

Annex Z(a,b&c) for evidence that she was out of the Country at that time). Thus, she could not

have disagreed with the Chairman as she was not at the rneeting. Therefore, she misled the

Committee that she was at the meeting while she was actually out of the country.

It should also be noted that the Directorate of Audit, Risk and Compliance operates with an Annual

Risk-Based Work Plarr which is approved by the Audit and Risk Committee. The Work Plan

prioritizes the areas to be audited each t'inancial year based on their risk rating. Audit of
proclrremetrt is always done every year because of the risk it carries. Therefore, the audit of
procurement was going to be done anyway even without promptirtg by the Cornrnission or the

Chairman. As indicated irr paragraph 4.3 to 4.6 below, the flrst plrase of ptocurement of KIEMS
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Kits had already been audited between April to Decenrber. 20l6.and ttre audit highliglrted various
malpractices' It should be noted that the ALrdit and Risk conrmittee is chaired by, and cornprisesof external independent tnenrbers. with only one Cornmissioner representing the cornmission.
Therefore, the cornmission cannot infrLrence its operations.

6.0

6.1

FRONTING FOR SUPPLIERS
on tlre claims that the Chairman and some Commissioners were fi.orrting for specific
vendors, we wish to clarify that this is not true. What is true is that supplier/vendors are in
the busirress of promoting their products/services to whoever they think is influential in an
organization' Thereflore, by virtue of their positions, the chairrnan and the comnrissioners,
are targets of these promotionsr and thus end Lrp receiving a lot olunsolicited visits and
write-ups by prospective vendors on what they can supplylo the Cornnrission. lt is in this
context that the Chairrnan attd sonre comnrissiorrers received solicitations fi.om various
vendors whom tlrey have not ktrown befbre. we wish to state that at no tirne did the
chairman or comnrissioners front any vendor or influence the procurement process. weroutinely lorwarded any enqLriries to the CEO. Please refer to Annex 3,4,5,6,7 and g for
some of such enquiries). Any evidence to the contrary should be nrade available rather than
issu i rrg careless unsubstantiated al legations.

The contention by the cEo that he was somehow directed to initiate procurement form
from Ms' Srnartmatics as evidenced by what he ref'erred to as handwritten minute notes is
not correct' This is because the handwritten minutes were not in the custody of the formercEo' They were kept ut'tcler lock ancl key by Ms Decimah M'Mayi, the ofllcer taking
minutes at the time. Theretbre, wlratever he relied on is not the otlcial position of tlre
cornmission, and the actual handwritterr minutes on this matter are available for inspection.

PROCUREMENT OF LEGAL SERVICES
Procurement of legal services is usually done through prequalification of suppliers. oncethe prospective firrns submit tlreir tenders, they are evaluated and those meeting therequirements are placed orr the list of prequalitied suppliers to serve fora specific period.
The legal firm of Ms. Cootow & Associates Advocates was registered to provide legalservices for the tlnancial periods 2015/2016,2016/2017&2017/2llg. Th; process ofprequalification and registration is done by Secretariat. work allocation to specific
registered law firms, is done by the Director Legaland public in consultatiorr with the chiefExecutive Offi cer (CEO).

From the foregoing, it is clear that the Chainnan had not joined the Cornrnission when thelaw flrrn' Ms' Cootow & Associates Advocates, was prequalified and registered in theconrnrission's list of prequalified suppliers in 2015. Therefore, the chairntan hacl no role

6.2

7.0

7.t

91



8.0

8.t

in its shortlisting and registration. The Chairman also had no role in the allocation of work
to the law firm after joining the Commission.

It should be noted that, in keeping with good corporate governance and as required in the
Chapter l0 of Constitution of Kenya 2010, the Chairman resigned as a partnerof the law
firm Ms. Cootow & Associates Advocates immediately he was appointed as the Chairman
of the Commission. This was to avoid any conflict of interest. Please referto Annexes 9,
l0 and I I for copies of the resignation letter and the affidavit affirming the same.

CONFIRMATION OF PLENARY MINUTBS AT THE BOMAS OF KENYA
It is true that the Commission convened a meeting on the 2"d of August,20l7 at Bomas of
Kenya to confirm nrinutes of some meetings. The offlcer who took those Plenary minutes,
Ms. Decimah M'Mayi, had confided in the Chairman that there were variances between
hand written minutes and the typed minutes presented to Plenary for confirmation. The
procedure was for the officer to take minutes and type them forward tlre soft copy to the
CEO for perusal and thereafter printing of fair copies for presentation to Plenary for
confirmatiorr. The observatiotr of the officer was that in many instances the CEO made
significant changes to minutes such that they were at variance with the actual resolutions
of Plenary. This position was also noted by Mr. Marjarr Hussein Marjan, who at times took
minutes when Ms. M'Mayi was not available. He confirmed that the CEO made changes
to the minutes whenever a soft copy was forwarded to him.

It is therefore in light of these issues that the Commission on 2"d Augr"rst, 2017 convened a
meeting in Bomas of Kerrya bLrt the CEO declined to attend. He had been keeping minutes
of meetings without forwarding tlrem to Plenary fbr confirmation. The Cornmissioners
went through the minutes against the official handwritterl notes and upon being satisfied
forwarded them to the CEO for signatr.rre and safe cr-rstody.

It should be noted that when the Commission came into office they realized many of
the rnirrutes of the prcvious Commission had never been signed. Therefore, the
Commission was determirred to put an end to this culture which is against good
corporate governance.

Response to Further submission by Mr. Ezra chiloba is attachecl - Annex 2.

8.2
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2O.O MILCAH CHEBOSIS SII'A'I'I

Ms. Milcah Chebosis Sitati, IEBC Manager stated that the Public Accounts Cornmittee (pAC) in
a letter dated 30tl'Novenrber, 20 I 8 invited her to appear before it on 3d December, 20 | g at 3.00pnr
to provide clarifications on the Kenya Nationar office audit report.

She stated that she presented herself before the Committee and during the verbal interview the
Cornmittee directed that she presents a written submission in regard to the Audit report while
specifically shedding light on the following matters that had risen in the course of the discussions:

a) The structttre of the Supply Chain functions at the Commission putting emphasis on
the role of the Manager Warehouse and Logistics.

b) The difficulty worl<ing environment I experienced during the procurement for theZ0lT
General Elections and tlrereafter Fresh presidential Election.

c) An overview of Direct Procurement in IEBC.
d) The role of Comrnissioners in Elections procurement.

The PAC sought lrer clarifications on the lollowing basis;
i) IEBC on rnaking clariflcatiorts on the responses to the audit queries made adverse

allegations on her role in the procurement process;
ii) Gaps had been realized in the roles and responsibilities at the IEBC in the course of

clarifying the audit responses.

The Committee noted and acknowledged that;
i) Although the invitation letter had referred to her as the Ag. Director Supply Chain

Managemettt, her substantive position at the Comrnission is Procurement Manager. The
current Ag. Director Supply Chairr Managenrerrt is Mr. Benard Nyachieo since her acting
period lapsed on Stl,Jurre, 2018.

ii) She noted that she was not involved in the responses submitted by the IEBC since she was
currently on cornpulsory leave following the Public Service circular No. Op/CAB.39/lA
of 4thJune,20l8. She cannot access the reference documents fbr the audit queries raised
since the circular had directed no access to the office urrtil cleared.

iii) She has been away for the Vetting process since l8'l'June 2018 to date and therefore lack
documentation to refer to comprehensively, she rnade the clarificatiorrs based on what er
rnemory could recall then.

iv) She had gone through the vetting process but was inforrned by the National Treasury
through a follow up call that herclearance was pending awaiting conclusion of the audit
report.

93



20.1.My Designation at the IEBC

She noted that she joined the Commission irr November 2012 as a Senior Procurement Officer. In
2,d April, 2015 she was retrospectively appointed as Acting Procurement Manager with effect from
2,d September,2014. This was after the Procurement Manager; Mr. Benard Nyachieo was
deployed to the Directorate of Voter Registration and Electoral Operations as the Manager
Logistics to replaced Mr. Geoffrey Lemiso reporting to the Director Voter Registration and
Electoral Operations.

ln September,20l4 the IEBC made an open National advertisement for 7 positions of senior
Management staff including the Position of Procurement Manager. In the same advert a new
position of the Manager Warehousirlg was advertised.

ln April 2015 I was designated tlre Procurement Manager after competitive recruitment, the
position which I hold to date

ln 2016, the Commissiorr advertised twice for the position of the Director Supply Chain
Management after approval by Plenary to have the Procurement Function upgraded to a
Directorate level but the recruitment was never concluded.

In July 2016, the Director of Supply Chain Managemerrt Mr. Lawy Aura was seconded from the
National Treasury upon request by the Commissiorr.

In June 2017 the Director Supply Chain Management Mr. Lawy Aura was deployed back to the
National Treasury.

On 8tl' June 2017 she was appointed as Ag. Director Supply Chain Managemerrt for a period of six
months. The CEO forwarded handing over repoft by Mr. Lawy Aura on l4th June,2017,

The Commission advertised the positiorr of tlre Director Supply Chain Management on l3tl'April,
2018. Recruitment has not been concluded. Her deploymerrt on an acting capacity as the Ag.
Director Supply Clrain Management (Ag. DSCM) was later retrospectively extended to 8th June,
20r8.

By the tirne she was leaving for compulsory leave as directed by the Ag. CEO and the
Commissioners my acting tenure had lapsed and therefore was being sent on compulsory leave as

the Procurement Manager. The substantive office that she holds at the IEBC to date is MANAGER
PROCUREMENT,
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The position of the Director SLrpply chain Managernerrt is currently vacant as recruitment was not
concluded bLrt Mr' Bernard Nyachieo has been appointed as the Ag. Director Supply chain
Management.

The current IEBC stnrctrrre identifies the Director Supply clrain Management ancl not Ag. Director
Supply chain Managemerrt as the [{ead ol.the procur.emerrt l.unction.

20.2Further clarifications to the KENAo Audit eueries
20.2.1 Purchase of Kenya Integrated Election Management Systems (KIEMS)

The procurement manager stated that it was a direct procurement. The procuremerrt Unit rcceived
a request frorn the user department after approval by the Accounting offlcer. The procurement
unit was not involved in identification of the supplier(s) for all Election Technologies acquiredunder direct proctlremertt as the vendors had already been indicated in the procurement
requisitions.

she noted that the procrlrement process of KIEMS was under tlre tenure of Mr. Lawy Aura as theDirector Supply chain Management arrd SLrbstantive Head of the procurement Unit was appoi,ted
much letteras the Secretary of the lnspection and Acceptance Committee which she declined due
to the following reasons:

i) The Director Supply chain Managemerrt rejected nry verbal prof'essiorral advice that dueto tlre complexity of tlre contract it was pruderrt to set up a Contract Implementation
committee Team (clT) pursuant to Section l5l of the ppADA,2015 rather than an
Inspectiorr and Acceptance Committee.

ii) This was informed by the fact that the comrnission was not acquirirrg gadget br.rt a complete
system' Inspection and Acceptance by the would have been aon" p.g."ssivety by the CIT
on dif'fererrt rnilestones to ensure conrplete acquisition of a system tlrat not only fully met
the Technical Specificatiorrs but had viability when tested on its performance.iii) Although the appointment letter was dated 7tl' April, 2017 itwas only sent to rny email orrIttl'April 20l7 and Iresponded conveying rny apologies wlren lsaw it on l2rr,April,20l7
while at the central Nyanza Regional office whele I hacl gone to prepare specifications of
the General Elections services having been earlier assigned by the Accounting officer.iv) It was contradictory that appointnrent letter lracl indicatecl that the cornnrittee was required
to submit the Inspection and Acceptance report on l0tl'April, 2017, yet the letter was
emailed on Il'r'April' 2017. Any mattdates executed on this letter after lgrt,April,20l7
would have been regarded retrospective contravening Section 6g(2) ofthe ppADA ,2015.v) Key to note is that by the time I had left the office no goods had beerr delivered, neither
was there any furtlrer communication on the anticipatecl delivery of the goods.vi) The precedence of the previoLts experience had beerr that a member of the procuremerlt unit
would be replaced with a colleague to facilitate progress of work in working committees.
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vii)

a)

b)

c)

d)

e)

0
s)

viii)

ix)

x)

a)

b)

c)

d)

e)

0

However when I came back to the office, I made a follow up with the members of that

appointed committee in my office immediately where they also acknowledged having
received no further commurrication on adjustrnerrts of the timelines neither had they

received any documentation for the exercise. We agreed that the following documents be

obtained first;
The Procurement Requisition
The Technical specifications (Terms of Reference)

The Blank Tender Document

The Bid document submitted by the supplier
The Evaluation or Negotiation reports

The Professional Opin ion

Signed Contract

She also merrtioned that she went to request for these documents from the Director Supply
Chairr Management (DSCM) Mr. Aura, who intbrrned her that the Procurement Officer
Mr. James Kahonga was tlre only one who knew where the documents were. But on inquiry
James Kahonga declined to have any documents as they had been submitted to the DSCM.

She followed up with an email and waited for the documents only to receive a show cause

letter (dated l3tr' April 2017) on I 8tr' April, 2017 at 12.44pm. She formally learnt from the

slrow cause Ietter that the goods arrived on l3tl' April, 2017.

ln her response to tlre show caurse, she however recornrrended/advised tlrat the Inspectiorr

arrd Acceptarrce fbr Tender No. IEBC/3912016-2017: Supply, Delivery, Installation,

Testing, Commissionirrg and Support of the Kenya Integrated Electiorrs Management

System (KIEMS) to be carried out as follows;
The Corrtract Implementation Committee be appointed to carry out the inspection pursuant

to Section l5l of the PPADA ,2015 and NOT the lrrspection and Acceptance Committee

since the procurement was complex and specialized in nature;

Tlte user depaftment should issue a certificate pursuant to Sectiorr 150(3) of the PPADA,
2015
The Commission to seek guidance frorn PPRA on interpretation of tlre inspection process

for KIEMS being a complex contract if they didn't agree witlr my proposal

All the provisiorrs required fbr inspection includirrg testing of all the equipment in line with

the Terms of Reference arrd the sample submitted to ascertain its functionality should be

availed

Since the dates to sr-rbrnit the report Inspectiorr and Acceptance on the appointment letter

( lOtl' March 2017) was surpassed by the delivery dated of the equipment ( l3th April, 2Ol7),

a fresh appointment would have been prudent to avoid contravention of the process. The

appointrnent may consider a Contract Implementation Team rather than an Inspection and

Acceptance committee due to the complexity of the contract.

However I sought the guidance and advice of the Accountirrg Officer on the way forward

whether to continue with the lnspection and Acceptance Committee as appointed.
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xi) She stated that slre did not receive any feedback f'r'om the show caLrse to date but was
excluded from the rnajor preceding of the procuremerrt f'unction since the Director of
Supply Chain Managemeltt chose to work directly with other ol'flcers junior to me and
sidelined me in tlre Directorate/departrnental operations.
She only later got in contact witlr the documentation tor the KIEMS procurement when she
was tasked to engage the vendor M/s Safran ldentity & Security for the provision of
election technology support for the fi'esh presidential election of the KIEMS after Mr.
Lawy Aura left the Comrnission.

xii)

20'3 Fresh Presidential Election: contract for Tender No.ItrBC/3 4/2017-201g: provision of
election technology support fbr the fresh presidential election of the KIEMS.

20.3.lInitiation of the procurement

She stated that:

a) DICT requisitioned the engagement of Safian Identity and Securiry (SIS) fbr the Fresh
Presiderrtial election technology support.

b) There was an existing col'ltract with SIS for the sale clf lrardware, services and licerrses of
software {br KIEMS

c) The userdepartment recommended the Lrse of the existing contract to provide technology
support for the FpE

d) The cornrnission had less than 35 days to the FpE date; 26tt october, 20l7 whiclr could
not be changed as would lead to a constitutional crisis

e) There was lirnited tirne to use any other procurement method except Direct procurernent
pursuant to Section 103(3(d) of the PPADA,20l5 under specially permitted pursuant to
Section 57 (t -2)(a) of the PFMA 20 I 7

0 The Natiorral Treasury approved the commission's for the use of specially pernritted
procedure under direct procurement.

20.3.2Recommendation for awarrl

She stated that:

The direct procurement procedure was followed as prescribed in the ppADA,2015 as there was
an existing contract whose warranty period was to expire in Marcrr 20 rg.

The Accounting officer approved the recomnrerrdation of the Evaluation cornrnittee for the awardof the tender for the provision of Election Technology Support for FpE of the KIEMS to SIS.
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20.4.Supply, Delivery, Implementation and Commissioning of Network Transmission

The Commission contracted 3 major Mobile Network Operators (MNOs)to transmit election
results for a period of 3 years under a framework contract on an "as and when required" basis. The
quantities procured were as per the user department's requisition. The deliveries were based on the
framework contract.

20,4,1 Procurement of Data Centre and Backup Infrastructure (Cloud Services)

The Procut'ement Unit sought approval to use Direct Procurement based on the justifications
provided by the user depaftment.

The technical specifications were prepared by the user department. The initial efforl by the
Procurement Unit to have an inclusive specification committee for global information was not
supported.

The Implementation of all ICT contracts rested with the user department pursuant to Section
150(3) of the PPADA, 2015 and this was brought to tlre attention of the user department.
Procurement Unit was not privy to the termination of the IBM contract

The aspect validating the termination process of a contract is not provided for in the public
procurement procedure. The user department pursuant to Section 150(3) provided irnplementation
reports for purposes of ascertaining delivery of goods and services

20.4.2 Purchase of Oracle Database and Security Solution

The Evaluation Committee for the Supply, Delivery, Installatiorr, Testing, Commissioning and
Support of KIEMS had noted that Oracle License is a standard product of the Oracle Company.
The Evaluation report indicated that the evaluation criterion was not clear and thus the item was
never evaluated. The Committee recommended that the Oracle Licenses be re-tendered as it was a
new requirement that was not part of the original open tender number lEBCl32/2016-2017

The Procurement Unit was rrot privy orr how the vendor was identified but the requisition from the
user department had irrdicated that tlre Licenses be acquired directly frorn Oracle Technology
Systems Kenya Limited.

The lrnplernentatiott of all ICT contracts rested witlr the user department pLlrsLrant to Section
150(3) of the PPADA,20l5 and this was brought to the attention of the user department

The separation/segregation of ICT services on the basis of security denied the Cornmission the
Total Cost of Ownerslrip and economies of scale thus stand-alone contracts that were meant to be
integrated.
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20'4'3 Procurement of Co-location Services for Data Centre and Disaster Recovery site
The Procurement Manager was not involved in the procurement of the Co-location services and isnot able to remember the procu.ement prececlirrg to offbr clariflcations

20'5 Supply ancl Delivery of Ballot Papers for Blections, statutory Declaration Forms ancl
the Register of Voters

She stated that the documetlts being requested fbr were availabre in the cornmission. payment was
made through Letter of credit that was tnanaged by the finance tunctiorr and par-t of the payment
was through RTGS. They shorrld issue a credit note to cancel the overpayrnent.

20.6 supply and Delivery of Ballot Boxes for General Elections

There was no clrange of contract price since the FPE procurement was a separate tendering processwith differerrt technical specifications, requisition, tender nurnber, procurement method andcontract number' Durirrg the open Tender M/s Belgon Engineering was the orrly technically
successtul firrl.

The contract tbr the KES. 1,850 rvas through open tender for tlre ceneral Elections wlrich wasadvertised in Septernber,2Ol6 and awarded in January, 2017 severr months to t6e GeneralElections fbr tlre supply of 60 litre transparent ballot boxes with wlrite lids

The proposal fbr KES. 2,250 had two options:

a) tlre counter oflbr to introduce 45litre ballot boxes that did not meet tlre technical
specifications. The supplier lrad proposed to rnarrufbctur-e the 45ltr a,d 60ltr boxes
concurrently to meet timelines.

b) the supplierproducing some of the ballot boxes locally based on the production capacity
of one mould and others irr china but the Cornmission meets the freight charges.c) This tender was cancelled as the 45ltr capacity was not within the range of the dirnensions
for the specifications of the ballot boxes. Tlre cornmission in all its tenders had applied thestrategl' of Total cost of orvnership ancl didn't not tlncl it pruc-lent getting involved in the
aspects ol'delivery dtrring accluisition of'election materials as arr eflbrt ol'rnitigating risks.d) The proposal was tlreretbre not accepted by the comrnission. This offer was re.iected bythe Comrnissiorr for reasons of standard izationarrd risk rnitigation.

The Supplier had agreed to stafi rrobilization fbr production irnmediately he receives thenotification of award.

The KES' 2,500 price was fbr the srrpply arrd delivery of 60 Iitre transparent ballot boxes withcharcoal grey lids whereby the supprie. had informed the foilowing;
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a) Procurement of an additional mould to be air lifted;
b) Procurement of additional materials which some would be airlifted;
c) Overtime working hours for factory staff

The indecisiveness or rather delayed decision rnaking was due to the concerned obligation of the
Project team and the Commission in terms of deciding the Technical Specifications of the Ballot
Box for FPE. The Commission had procured ballot boxes at KES. 2500 in 2013 General Elections.

20.7 Supply and Delivery of Badges

She stated that:

The function of logistics in the Commission is designated under the Directorate of Voter
Registration and Electoral Operations previously held by Mr. Geoffrey Lemiso, upon which after
he left the Commission Mr. Benard Nyachieo was transferred from his position as the procurement

Manager to the Warehouse and Logistics Manager a position he substantively still holds to date.

The documents for all non-strategic General Election Materials had been prepared with a provision
to have the respective surppliers distribute the materials to the Commission's t7 regional
Warehouses after inspection and acceptance at the Main Warehouse. This was supposed to have
been catered for in the cost (price) of the item.

The distribution list was also part ol'the tender document and was not only shared by the user
department, but also to the Inspection and Acceptance Committee and the Warehouse and
Logistics Manager. The sigrred contract also indicated the point of delivery in the special
conditions of the contract.

Due to the massive number quantities, the inspection of the badges just like for all other materials
was done through sampling and the supplier cleared for distribution to the regional warehouses.

The action of the Warehouse Manager erroneously receiving part of the badges (the 550,381
badges and not the second delivery of 712,977) cannot be inadvertently be considered as a failure
on the procLlrement unit since the Warelrouse Manager doubles up as the Logistics Manager whose
core lunction was NOT only attending to stores receipts but also manage distribution of the
materials. For this reason it defeats logic on the failure to separate the materials to be directly
delivered by the supplier from those that were to be delivered by the Commission under the
contracted M/s Postal Corporation of Kenya.

The Manager Warelrouse and Logistics worked closely with the Irrspection and Acceptance
Committee, the UNDP consultant arrd the user department, having been shared the list of all
materials and rrothing would have stopped the Warehouse Manager and Logistics Manager to
ascertain and source for any information before making hasty errors.
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In view of the above the Procurement Unit was limited in preventing the anomaly hereby realized.
The Procurement Unit was not aware that the badges had been received in the Main warehouse. Iam notaware of the purported writing to the Supprier in June 20rg.

wlren was the telephorre call rnade by the Warehouse and logistics Manager???2?? Myunderstanding as a Procuremetrt Prolbssional calls fbr all procurement matters to be communicated
through written because this are Financial Management issues and cannot be casually treated as
alleged by the warehouse and Logistics Manager. lf fbr sure the matter would have been broughtto my attention I woLrld have insisted that its put in written and nothing would have stopped rnefrom informing and advising managerrent to seek a remedy.

20.8 Supply of Gas Lamp Mantles

I am not able to remember this procurement. Given the opportunity to access the documents I will
be able to give my view and clarify accordingly.

20.9 Supply ancl Delivery of Security Seats

a) Procurement of Security Seals fr"om M/s lrar East Connection Limited

The comntissiorr ha<J signed a contract througlr open Tencler with M/s Far East connection
Limited fbr the supply and delivery Three Million six Hundrecl ancl Ninety six (3,6g6,000)
Security Seals.

The comrnission had rnade its need assessment based on Forty Four Thousand (44,000) projectedpolling stations and a contingency of 5o/o. The actual number of polling station was 40,gg3 andtherefore the Two Million, Five Hundred and seventy Five, Six Hunclred and rwenty -Nine(2'575,629:((40sS3pollingstationsX6ballotboxesX l0seals) +(5%ofthetotal seals)).
The supplier made a partial delivery of Two Million, one Thousarrd Six Hundred seals (2,0001,
600) resulting to a deficit of, security seals fbr the 20 l7 General Elections.

The Manager Warehouse & Logistics in a Memo dated 5tl'January, 201 gand received o gu,January,
2018 notified the Procuremetrt Unit on the delivery of the balance of 1,694,400 seals to the
Warehouse.

The procurernent unit sor-rglrt the various clarificatiorrs fl'orn the Manager warehouse & Logistics
vide a Menro dated 8tl, .lanuary, 201g.

The Manager warehouse & Logistics had not provided tlre soLrght clarification for an informed
management decision on inspection and acceptance.
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The deliverynotes,invoices,inspectionreportandSl3forthesealssuppliedbyM/sFarEasthad
not been submitted to the Procurement Unit by the Manager warehouse and logistics for
processing payment.

ln view of the above the Procurement Unit informed the office of the DCEO (Ag. CEO).

b) Procurement of security Sears from M/s Ramaas Limited

She stated that:
Following the partial delivery of Security seals, the user department (Directorate of Voter
Registration and Education) requisitioned for the procurement of security seals to carter the deficit
resulting f.om the partial delivery made by M/s Far East connection Limited

The user department informed that there was an urgent need for approximately 500,000 security
seals required for the 2Ol7 General Elections. The Commission sought approval from the National
Treasury to use specially permitted procedure.

The National Treasury did not responded immediately. There were less than Four days to the grh
August, 2017 Ceneral Elections. The seals were required to be distributed within all the 290
constituencies in country.

The ProcLrrement Unit made several efforts to source for alternative suppliers through email and
telephone conversation for purposes of engaging them for the procurement process within the
limited time' This entailed even contacting suppliers of other electoral materials and seeking
assistance from other Electoral Management Bodies like South Africa Electoral Commission. M/s
Ramaas was identified as being able to have had the off-the shelf metal security seals.

The Procurement Unit therefore engaged M/s Ramaas Ltd tlrrough direct procurement method as
the only viable optiorr under Section 103(2) (b) of PPAD Act 2015, since the minimum time for
Open Tendering and restricted method was not practical to meet the set date for the General
Elections.

The National Treasury however in their response dated 7tl' August, 2017 had recommended the
use of an alternative procurement rnethod prescribed under Section g2 ofthe ppADA.20l5 and
more so retrospective approvars pursuant to sectiorr 69(r)(2) and (3).

Section 103(2) (b) of PPAD Act 2015 applied by the Commission .,....... or there is on urgent
need for goods, works or services ancl the engaging in tenclering proceedings or any other
method of procurement woulcl therefore be impracticol, provide thar the circumstances giving
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rise to the urgency were neither foreseeable b-y the procuring entit.t, nor tlre result of clilatory
contoct on its part"
The failure by M/s Far East Limited to supply fully the reqr-rired seals was not foreseeable nor due
to the dilatory contact of the Comrrission but the need realized then was urgent.

c) The Price of KES. 49.00 per seal

The specificatiotts for the initial order made through open tender was for customized plastic seals
that required manufacturing prior to the supply. This are not ofI'-the shelve seals.

Due to the lirnited tirne the Cornlnission had no alternative but to acquire off'-the shelve seals that
are regularly Lrsed and readily available. The userdepartment therefore changed the specifications
fr"om plastic to wire seals (metal) that are readily available.

Therefore there was no loss of KES. 21,850,000 as the specitications were varied.

d) Excess procurement of 500,000 Security seals

The clarification on quarrtities is as shown in the table below;
S/

No
Item Description Quantity

Original Contract projected quantities 3,696,000

2 Delivered 2,001,600

-) Deficit on original contract

Actual requirement lor 40,883 polling stations

1,694,400

2,575,629

Deficit on requirement s74.029

4 Additional order 500,000

5 Total Seal Procured 2,501 ,600

Although the user department in their Memo dated 2"d August,20l7 requested for procurement
of 1,600,000 seals based on the projected quantities only 500.000 were procured based on rhe
actual requirement then. There was neither excess procurement of 500,000 seals nor loss of KES.
24,500,000. The prices and delivery tirnes offerecl tiorn bidclers contacted are as slrown below:
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S/

No
Supplier Seal Type Lead

Time

Delivery

Date
Qty Unit

Price

(KES)

Total

Price(KES)

I Precise Industrial Plastic Green 6

days

8/8/201 8 500,000 Didn't
quote

2 Intergrity Control

Systems (Pty)Ltd

- South Africa

Plastic with metal

irrsert (Blue and

yellow)

l0
weeks

Mid
October,

2017

JKIA

500,000 22.78 6,836,335

3 Emptor

lnternational (HK)
Ltd-China

Plastic Green l6
days

t9l8l20t7
JKIA

500,000 37.94 18,973,424

Plastic

colours

assorted J

days

6t8120t8

JKIA
500,000 38.s0 19,260,176

4. Ramaas Ltd Assorted plastic

with metal insert

I day 418120t8

To regional

warehouses

500,000 49 24,500,000

20.10 Procurement of Transport Services

The Counties were clustered into regions where the Supply Chain Assistant is stationed and

Opening and Evaluation of the bids was carried out at the same location, where they were

accommodated.

20.11 Failure to Provide performance security
She stated that:
Contract preparation and signing in the Commission is the responsibility of the Directorate of
Legal and Public Affairs and the Accounting Officer, the Procurement Unit is only required to

provide the bid documents, Evaluation report and the copy Prof'essional Opinion.

The Procurement Unit incorporates the provision of perfbrmance security as provided in the

standard tender document used for sourcing bids.

Management rnay need to incorporate the Procurement Unit in the process of contract preparation

in future

20.12 General Overview of the Audit report

The compulsory leave denied rne the opportunity to participate to the audit query responses

considering that I bear a wide range of not only institutional mernory but the technical capability

in the conceptualization of the procurement function at the IEBC. Her responsibility as the

Manager Procurement and the period she has worked at the Commission's critical department in

the complete electoral cycle could not have been underestirnated in participating in the audit

process.
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The standard professional and objective approach would have been consultation with all the key
players in the Conrmissiott's procLrrenlent tunction to reflect a corporate comprehensive response
that would guide the esteemed Parliarnentary Committee that looked fbrward fbr correct and
truthful information for a constr.uctive recommendation and way fbrward.

I am looking forward to forming a team with my colleagues in all matters that will require my
attention once the vetting process is concluded, because I believe that the management of the 2017
ceneral Electiorrs and thereafter the Fresh Presidential elections had good intent and benevolence.

2l.0The IEBC Procurement Structurc

2I'lThe Current Structure of the IEBC Procurement Function is as illustrated below:

SPO
SPO

PO POPO PO Warehouse

Of'flcer

Procurement Assi stants/Stores clerks

DER SI-'P

SERVIC

OTHER

RT

S

DIRECTORATES
OPE TION
OTH

DVREO

DCEO Operations

ission Secretary/ CEOComm

DCEO Support Services

COUNTY
PROCUREMENT

FUNCTIONS

DCSM

w&L
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I

I

I

l

Proposed Ideal Suppty Chain Management IEBC Structure

CEO

C.E.M

REGIONAL SUPPLY

CHAIN MGTOFFICER

PROC CLERK SUPPORT STAFF

DCS-SS

PROC MANAGER WHS&LGSTC MGR

SNR WHS OFFCER
SNR PROC OFCR

PROC OFFICER
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2l.2Manager Warehouse and Logistics

She stated that:
Although Mr' Benard Nyachieo is retbrrecl to as the Manager Warehouse and Logistics (MW&L)
it's not clear whether he reports to the Director Supply chai, Management.

During the period under which she was Ag. DSCM she neither approved his leave nor appraised
him. They always worked as co-departments.

In the period under which the commission developed the performance appraisal tool he declined
to belong to the Directorate of Supply Chain Management.

Although he is designated as the Manager warehouse and Logistics i1the commission,s structure
there is no such position, what exists is Manager Logistics since the Manager warehouse position
was never filled.

22.0. Difficult Working Environment

She stated that:
The period she had worked at the Commission had been characterized with difficult moments that
arose due to my professionar approach in handring matters procurement.

The core mandate of any procurement professional not only lies in acquisition of goods and
services but more critical in making sure that this is done within the provision of the legal
framework established under the prbric procureme,t procedure.

After the 2013 ceneral election and the whole experience encountered in the procurement function
called for strict adlrerence to the public procurement processes. This was at many times looked at
as rigidity and bureaucracy leading to the belief that cornpliance to the procurement law wasdifficult.

The key allegation was delays arising fiom fbllowing tlre process and managernent seemed tobelief this narrative.

At one point a UNDP consultant had been deployed to the Procurement Unit but they failed towork together and he had to go as he didn't believe only in the Public procurement laws but didn,t
have knowledge of the Procurement law and regulations. This led to a lot of difference in opinion
and procedure most of the time as he always advocated for international practices rather other thanKenyan procurement laws
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When we began preparation for the 2017 Gerreral Elections after the development and approval of
the Multi-Year Procurement Plans - 201612017-2017-2018, she insisted on the appointment of
Specification Committees that incorporated other public entities for support of comprehensive
specifications that entailed Total Cost of Ownership to avoid fragmented procurements that were
not only costly but irrefficierrt.

She had advised training on procurement processes for Commission stafT and the approach of
Framework contracts on "as and when requirecl "basis for major election goocls and services to
avoid reactive procurements.

The situation got worse with Management when she proposed the invitation of IT officials from
the Ministry of ICT, the ICT Authority (ICTA) and the Kenya Bureau of Standards after I had
received the initial requisitions for the procurement of ICT items.

The DCSS Mr' Marjan H Marjan my immediate supervision disregarded my advice and action but
when he had gone to Naivasha for a certain workshop she managed to get the approvats from the
Accounting Officer - Mr. Ezra Chiloba.

We only got officers fli'om ICT'A at the start and when they looked at the specifications they found
out that the specifications had identified a certain model and therefore lacked the universal outlook
that would promote competition. There was sliglrt argLlment between the team leader and Mr.
Marjan. The ICTA staff left the process in protest.

During this period there was a bitter relationship between me and the DCSS Mr. Marjan whereby
most of the time she would find difficult working with him and therefore sought the intervention
of the Accounting Officer. She applied for two weeks annual leave but instead she was sent on 30
days compulsory leave without reasons.

She stated that she objected the cornpulsory leave and sought the intervention of tlre Commissioner
Mohamed Alawi in charge of Procurernent and Finance and when he clidn't seem to assist me she
called the Chairrnarr Justice and t,egal Cornmittee Chair who intervened and was verbally recalled
back by the CEO. She has never received explanation fbr the cornpulsory leave to date.

It never took long before the Director of Supply Chain Management was seconded from the
National Treasury. She handed over to him and shortly after he settled he chose to work directly
with rny juniors alienating me fronr processes. He disregarded all rny atternpts to make contribution
towards the operations of the procurement functiorr.

She was given a slrow cause later on allegations that were not true which when she sought the
interventiotr of Commissioner Kr.rrgat who was in charge of procurement and Commissioner Boya
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Molu in charge of the l-luman Recourse the Accounting Officer said he was misled by the DCE,
SS Mr. Marjan and the DSCM Mr. Aura.

Several times DCEo SS Mr. Marjan had institLrted audits on fblse allegations but the audit reports
didn't find her culpable or liable.

She always believed that sticking to procedure led to the dif'ficLrlt working environment at tlre
Commission.

The management of the stores had huddles of the designated warehouse and Logistics Manager,s
decision not to report to me but choosing to report to the Directorate of voter Registration.

when she took over tlre Directorate of Supply Chain Management on l4(r,June. 2ol7 asthe Ag.DSCM there was so much pt'essure and reactive proposals bared on the state of affairs and last
minute preparation lor the ceneral Election. Balancirrg the negative inrpression created with the
long alienation fi'orn the departrnent flnctions with the several pending issues that called for my
attention to make them right was stressful considering that sorne of the staff arrd management were
looking at nte as an ..outsicler..,

During the Fresh Presiderrtial procurement the conrrnission had constituted a project Tearn headed
by the DCEO SS Mr' Ma.ian reportirrg to Plenary. The team gave unprotbssional an6 verbal
directives wlrich lead to delayed decision making as most time was wasted in meetings to persuade
them to comply with the procurement laws. The team as constituted is not defirred irr theprocurement law and therefore responsibility and accountability gaps were eminent.

23 Direct Procurement at the IEBC
The IEBC was prepared that the countt'y would be holding the ceneral Election on August g,2017.
As per the Electiorls operatiotts Plart. tlre cornmissiorr was to secure repLrtable flrrns with capacity
to supply electoral goods and services as early as 201 6. civen the unpredictable nature of elections
beyond the ceneral Electiorr, ft.arnework co.tracts were deenred suitable.

The phenomenon of Direct Procuremerrt at tlre IEBC was occasioned by two incidences;a) The cornmissiorr encounterecl legal challenges in tlre procurement process. J'lrese lead to
reduction in the tirle to the periods to the General Election rnaking it difflcult to identify
supplier fbr sonle key items usittg open tender method. Limitecl time to the General
Elections rnade these procurements really urgent in consideration that sorne of these items
were major for a credible free and fair election.

b) The General Election in Kenya is a constitutional requirement. The process of procurementof goods and services for elections should be tirnely. If deiayed due to external
interventions it beconres an urgent need which if not rnet may lead an election that is not
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be credible. The 2017 General Elections would have been an imminent threat to public
welfare, safety and damage to property if the goods and services were not procured. The
8th August,20l7 General Election date was ultimate and could not be changed.

c) There was lirnited time left to the 8tl'August,20l7 such that engaging in tendering
proceedirrgs or other procLrrernent rnethods would be irnpracticable. Direct procurement

therefore was the orrly option in the PPADA, 2015 that met the circumstances of the
Commission as prescribed irr Section 103(2) (b) of the PPADA,20l5

d) Changes in some Commission policies directly affected timely procurement like revision
of some specifications and proposals on new acquisitions. The constitution of the new

Cornmission six nronths to tlie Gerreral Elections to some extend caused the need fbr direct
procurement as some of these decisions were beirrg made at the tail end.

e) Failure by some suppliers to deliver on time resulted to seeking alternative suppliers to
mitigate the deficit in materials and services required.

0 Pre-existing contracts - there some ongoing contracts or goods previously acquired from
some suppliers that were used as justifications for direct procurement for purposes of
compatibility or standardization as provided in Section 103(2)(d) of the PPADA, 2015

The Fresh Presidential Election had been scheduled to happerr within 60 days after the Supreme
Court's ruling of the nullification of the Ceneral Election's presidential results.
The 60 days included all the other electoral activities like planning, budgetary approval and

procurement planning. No procurement can be initiated without budgetary approval.

The procurement of services and goods for this election tlrerefbre resulted to direct procurement

due to

a) Pre-existing contracts and buying additional materials and services from the previous

suppliers for pr"rrposes of standardization and compatibility. This was a repeat election and

therefore the understanding of the need to hold factors constant to get similar goods and

services hence direct procurement pursuant to Section 103(2)(d) of the PPADA, 2015.

b) Section 103(2)(b) of the PPADA,2015 was also applicable occasioned by an Urgent need

considerirrg the mood irr the country. Failr.rre to procure goods and services would have

made tlre situatiorr worse leading to tlre threat to life and destruction of property.

24.0.The Commissioners Role in Procurement

The Commission's policy decisions were made in plenary. lt would be difficult to determine their
role in procurement unless one sat in Plenary or accessed the Plenary Minr.rtes.

Implementation of procuremerrt policies was however under the approval of the Accounting
Officer with the support of the DCSS under which the Directorate of Supply Chain Management
fall.
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The approval and directiorrs to the Directorate of Supply Chain Management came from the
Accounting officer and the DCS ss who interact with prenary directry.

25.0. submission by Amb. paur Kurgat former Commissioner IEBC
The commissioner subrnitted that:

I' He personally knew that the role of Comrnissioners was restricted to policy fbrmulation
and Oversight

2' He was of the opinion that the internal Audit conducted by the Chairperson ought to have
included all 9 departments. The chairman seeking audit for a single department was ill
motive.

3' He couldn't understand why the chairperson was requestirrg for an internal audit while the
officers fi'om the office of the Auditor cenerar were onsite

26.0. submission by Ms. Margaret Mwachanya former commissioner IEBC
The Conrrnissiorrer subrnitted that:

l' The role of cornmissioners was restricted to Policy fbrrnulation and oversight2' She Ieft IEBC because of her principles, she also felt that her opinion was not taken in
decision making

3' That she voted on the procurement of KIMS in line with the paper submitted to plenary by
the secretariat.

4' She differed with the Clrairpersons in initiating internal audit while Auditors from tlre
Office of the Auditor General were onsite.

5' The course she undertook was on leadership and was attended by several senior public
servants and that she graduated with Honorary Doctorate because of her personal
contribution to leadership.

27.0. submission by Mr. Lawy Aura former Director procurement

The Procurement Director in regards to provision of strategic communication and integrated media
campaign consultancy services subrnitted that:

l. The law provides fbr negatiors when the bidders arrive to a tie.2' The scores were very close and he advised on the statistical tie to provide room for two
more bidders in the negotiations.

3' The letters written for procurement of collocation system to KRA and cMA were done
way before he assumed Office.
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28.0. Submission by Ms. Praxedis Torerei former Director Legal

The former Director Legal submitted that:

l. The legal depaftment participates during the procurement only during preparation,

drafting and review of contracts.

2. The director legal does not sit in Commission meeting and only advice the Commission

when her advice is sought in writing.
3. No any legal advice was sought by the plenary or the CEO in regards to procurement.

29.0. Submission by Mr. Michael Kairu Managing Director Belgon Engineering Company

The Managing Director Belgon Engirreering Company subrnitted that:

l. The time tiame given by the IEBC was inadequate to supply such an amount.

2. After persisterrt calls from the Commission he borrowed a mould from a local plastic

manufacturer and modified it to fit the Commission's specification.
3. Due to short notice, he had to procure materials locally of which they were more

expensive.

30.0. Submission by Mr. Nicholas Nesbitt, the Country General Manager, IIIM East Africa

Mr. Nicholas Nesbitt, the Countly Cerrelal Manager. Illl\zl Uast Aliica appeared before the

Comrnittee accompanied by the following oflcers:

l. Mr. Benjamin Mann

2. Ms. Angela Ambetsa
3. Mr. Humphrey Lilech
4. Mr. Lewi Maina

5. Mr. Peter Cachuhi
6. Ms. Esther Kinyerrje

and submitted as follows:

Ch ief Operations Offi cer

Legal Counsel

Government and Regulatory Affairs,
Client Executive
Kaplan & Stratton

Kaplarr & Stratton

IBM Eastern Africa

The word IBM rneans International Business Machirres. IBM Eastern Africa Private Limited
Company is a company incorporated in East Africa tlrrough registration and is wholly owned by

IBM Clobal Corporation based in the United States of America. lllM Eastern Africa is is
company that helps clients leverage technologv to grorv their businesses and overcome
chitllcngcs. IBM lras bcen operating directly in llast AIL'ica sirrce l95tl. IBM has transfbrnred -

Noiv a Clognitive scllutions company porvered by Cloud. Ner.v East Ati'ica I leadquarters established

irr Kerrya in 2010 oversceing operations across [i countrics including Tanzania. LJgturda. Burundi,
Rwatrda. Ethiopia. South Sudan arrd D.iiboLrti. Its comprehcnsive lirre of oftbrings. including

services, sotit,vare ancl syslenrs alc desigrred firr cxccptiorral price perfirnrance. manageability and
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oasc olLlsc' IBIVI's l<lcal trtrsincss Partnct'nctworl< also has cxprrrienc:c acr()ss rnLrltiplc ipdustrics.
delivering al'fb|clable ancJ cLtstortrizatrlc solutiorrs; cle velopccl [rasctl orr inclLrstry irsiglrts. Lorrg ter.rn
partncrshi;rs r'vitlrirr thc tcrlcctlntlttturications, go\/crnmrrrrt. urrci tinancial scrviccs scctors lravc
allorvcd tts Lo ftlcus tltl Jlr.tlviclinr.t, ittttovativc solutions rvhich s;lcak 1p tlrc rrccds.ll.c,l citizcns.

IflM ovc'r'sees attd prrovitles technicll sLrpl)ol't lor IIIM partllcls lrascd irr Alr.ica sLrcS zrs,ro,i6inu
licertsittg zlgrccl.llcllts. IBM hcn.1,3 is ar rna|l<cting cliVision/cutitv of IRM F.astcnr z\lj.ica. ItIVI [A
is an illcle;lcrtclent crttiLY attcl clocs rrot have an\r ol:rertrlional lirrl<s rvith Illl\4 lrr.ance.

Srrpport service.s: lrl .lLrl-v. 20.7 lllN'l rvas conLractccl b1, ll-llc'Lo;:n>r,icle nrairrterrancc ser.r,iccs
fbr Scrvcrs that are stationccl in l(cn,t'a.'l'hc proccss was irritiatod thr.ou96 arr irrvitati.n by ll:B(..
to wit" thc cotrntunicatiort rvas fbrrral ancl Mr. Nicholas Nesbitt, cornmitted to provide the said
communication' Between, Jan-April20l7lBM then proceeded to undertake an assessment of the
equiprnent; the latter had been in place since the 2012 election. Thereafter, IEBC contracted
IBMEA through direct procurement to provide maintenance services for IEBC servers based in
Kenya' The services wel'e providecl Lrncler'lhe presunrption that tlrcy were to l-re utilized duriug the
ocrtcral Elcctions schecltrlccl firt'8'r'August.20l7. IBMEA rvas irrtorrrrccl at thc last rrrirrutc that
IEBC lrad t'estllvc'd to tlse cltlrtcl scrvet's stal.ionecl irr Flance. lllMIjA \^/er.c rlot a\\/al.e .1. the
agl'ccll'lcllt lrctrvcctl llJM lirancc arrcl Sitliarr Morpho ol Safi'an lvlor'1:lro arrc] IF.3g r.clatire t. cloucl
servefs.

2012 (lcltcral Elcctions: lllN4l:A haci no rrtlc in (hc pt.()cLn.cnrcnt ol.ccluiprncnt bv IEB(. ancj
Satiz-rn Mo|pho arrd IBM Ft'ilttce. -l.his 

is because. even tlroush lllM CLOBAL- ou,ns IIIM l:rarce
ancl IBM[:'. the latte|artcl the Itrt'trrel'at'e itrclepenclenteutities that have no oper.artional lirrks.

soliciting favours: No one from or behalf of IEBC sought any favours fi.orn IBMEA irrcluding at
the point of pitching fbr the contract. IBM has a policy that does not allow staff to offer a gift
above USD $25' IBM do not have any contact with the Ministry of lnformation, communication
and Techrrology before, or during the process of procuring tlre contract with IEBC.

31'0' Submission by Ms. Corinne Mbiaketcha, the Managing Director, Oracle Technology
Systems (Kenya) limited

Ms' Corinne Mbaiketcha. the Matutqitrg Dircctor" olaclc'lcclrnologv S),sLcrns (Kcrr;,a) lirlitccl
appeared befbre the committee accorrrpanied by the fbllowirrg oflicers:

l. Ms. Hanifa Shakornbo
2. Mr. Evans Monari
3. Mr. Effie Ornondi
4. Ms. Lynette Eternesi
5. Mr. Peter Cachuhi
6. Ms. Esther Kinyenje

Counsel, Oracle
Partner, Bowmans

Counsel, Bowmans
Counsel, Bownrans

Kaplan & Stratton
Kaplan & Strattorr
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and submitted as follows

Oracle East Africa

Oracle Corporation is an American multinational computer technology

corporation headquartered in Redwood Shores, California. The company specializes primarily in

developing and rnarketing database software and technology, cloud engineered

systems, and enterprise software products - particularly its own brands of database management

systems. The company also develops and builds tools for database development and systems of
middle-tier software, enterprise resource planning (ERP) software, customer relationship

management (CRM) software, and supply chain management (SCM) software.

Oracle Technology Systems (Kenya) Limited (OTS) is a subsidiary of the Oracle Corporation. In

April 2017, IEBC approaclred Oracle by way of an invitatiorr letter to conduct a security

assessment. The basis of the invitatiorr was OTS was the original equipment manufacturer. OTS

undertook the assessment upon attaining the necessary approvals though its internal structure.

Upon delivery of its report, IEBC awarded a contract to OTS fbr license, implementation of options

and advanced customer support. On 29tl'May,2017, Oracle submitted its security assessment

report. On 26thMay,2017, IEBC issued Oracle with an invitation to tender. On 29th May,2017

Oracle submitted its quotation. Thereafter there was a subsequent negotiation to reduce the

qrrotation from Kshs 273,182,000 to Kshs 264,600,000. On 3l't May, 2017 the contract was

awarded and signed. OTS ensured that its internal matrix on compliance was met before

undertaking tlre contract. On June 8,2017 the system was scheduled to be tested.

The election could not have rurr without Oracles database. Oracle has only received payment

amounting to USD $30,000 of the contract sum and has been in the process of negotiating for

payment of the remaining amount but is yet to receive responses frorn the National Treasury,

Ministry of ICT and IFMIS.

Soliciting favours: No one fiom or behalf of IEBC souglrt trny favours fi'orn Oracle including at

the point of pitching tbr the contract. Oracle did not have any contact with the Ministry of
Information, Communication and Technology befbre, or during the process of procuring the

contract with IEBC.

32.0 Submission by Safran Identify Security (IDEMIA)

Mr. Matthew Foxton jointly with Mr. Olivier Charlanes, the Executive Vice-President and

Executive Committee Member/ Senior Vice-President respectively, appeared before the

Committee and submitted as fbllows:
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The cornpany regrets that it was not able to appear before the comm ittee on I I rr, February,
2019, this was due to miscommunicatiorr of which they wrote to the cornmittee through theclerk's office via a letter datecl l3rr, February ,2019 to explain the same.

They corrfir'med that they finally received another of invitatiorr on lg,t,of February, 2019: inwhich they were invitecl 'IDEMIA'to appear befbre the con,nrittee, to assist the comnritteein relatiott to its examination o1'accounts of the Irrdependerrt Electoral and Boundaries
commission fbr the Financial Year 20 l6/17 asexpressecl by the Auditor 6eneral's Report.

IDEMIA is-f ustifiably concerned about some olrmisconceptions arrd misapprelrensions aboutits business; and is pleased that with this opportunity it wiil be able to clarify a,d set therecord straight on possible concerns relating to its interaction witlr the IEBC a solemninstitution within Kerrya.

BACKGROUND by Mr. Matthew Foxton trre Executive Vice-president

He sLrbrnitted that IDEMIA is a French group of great repute globally; resulting frorn thecoming together in 2017 of two key worldwicle leaders in the identity sector: oberthur
Technologies and Safi.an Iderrtity and Security.

IDEMIA is argrrably the worldwide leader in police biornetric systems: its biometric
algorithrns and solrrtiolls are Lrsed hry more than eighty (80) police services around the worlclincluding the Federal Bureau of lnvestigatiorrs (FBl). Interpol, Germany,s BKA, and
numerous Afiican countries such as Kenya, South Afl'ica, Chad, Botswana or Ethiopia.

IDEMIA is also the leadirrg provider of US government endorsed identities for trusted civiland commercial transactiotts. IDEMIA counts a staggering 13,000 ernployees around theworld, including 2000 Research & Developnrent experts una t: Research & Developrnent
centers across the globe. In the next 5 years, IDEMIA's Research & Development investment
is plarrned to reach I Billion Euros.

with close to $3 billion itt revenltes and more than 135 governmental csstomers in civilidentity solutions, IDEMIA serves clients in 180 countries and is the natural leader in theidentity industry, combining the strongest customer refbrences and project experience.

-)
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8. IDEMIA has a worldwide industrial footprint to optirnize responsiveness and customer
proximity relying on a network of State-of-the-art factories covering all regions and Service
centers established in more than 30 countries around the world.

Chronolosv of A's creation

9. He submitted that Morpho, part of the aeronautical Group SAFRAN, signed a first contract
with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no
deliverables linked to the transmission of results of 2013 Ceneral Elections).

10. Renamed 'SAFRAN ldentity & Security' in June 2016, Morpho came together with
Oberthur Technologies (OT) in May 2017 giving rise to a new company called OT-Morpho,
which ended up being renamed IDEMIA in October 2017.

I l. He reported that these name changes were duly notified to the IEBC in two letters dated July
7,2016 and June 13,201 7. (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

12.He submitted that IDEMIA has been present since 2008 on police and security systems
support.

13. In 2012, IDEMIA was selected to contribute to the very first step of the 2013 general election
process. IDEMIA provided a Biometric Voter Registration (BVR) system to the IEBC to
produce a credible and secure voter register.

14. He reported that the same system has been maintained ever since, and complemented in2017
with 45,000 devices deployed over more than 40,000 polling stations across Kenya to
organize the voter verification and results transmission in the scope of the 2017 general
elections (the Kenya Integrated Election Managemerrt Systern - KIEMS). The systern was
reused fbr the 26tl' October 2017 Fresh Presidential Elections.

15. ln 2018, IDEMIA was contracted by the Ministry of lnterior and Coordination of the
National Government for the provision of 31,500 mobile biometric kits to be used in a
national popu lation registration.

16. IDEMIA is currently irr the process of establishing a new branch in Kenya, scheduled to open
later this year, an indication of the Company commitment to investing in Kenya and
supporting its growth
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I(1) KIEMS contract for General Elections

l7' He submitted that an initial tender for KIEMS was released on l5ll 2/2ol6,requesting a
submission from the bidders on9/l/2017, IDEMIA took part in the process.

l8' Upon cancellation of the irritial tender, which lrappened on2ll03l20l7, IDEMIA received
the same day a letter of intent f}om the IEBC formalizing lEBC,s willingness ro engageIDEMIA to supply, deliver, irrstall, comrnissiorr, test & support an,,lntegrated Election
Management System". In the letter, IEBC highlighted the l'act that due to the limited time tofulfil its legal obligation, they were willing to enlage IDEMIA via a direct procurement.

l9' Aftera new submission of'feron 25/03/2017, IDEMIA received a rrotification of award on25/3/2017 and signed the KIEMS conrract with the IEBC on 3l/o3lzo17.

20' He reported that the remaining tirne to execute General Elections was extremely short: only20 weeks from contract signature to the General Elections voting day, which took place on8/8t20t7.

2l' To execute this contract fbr ceneral Elections, IDEMIA provided the fbllowing equipment,
licenses and services:

Delivery of 45.000 KIEMS kits, which include the KIEMS rabler and its accessories.
Installation, configuration, testing & commissioning of the KIEMS system, which
includes:

o voters verificatiorr (EVr) o ResLrlts Transmission System (RTS)
o Candidates Registration Management System (CRMS)
o Integration of the KIEMS solution with the existing Biometric voters

Registration system (BVR)
o The provision of Software licenses and royalties for the KIEMS system

Preparation of 10.000 KIEMS kits for the verification exercise (configuration,
reception & inventory)

Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)
Election Day techrrical training
Election Day technical support
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22. He reported that as the prograrn unfolded, the followirrg additional equipment & services

were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule of
the Ceneral Elections:

- Provision of cloud services for RTS

- Change request for cr.rstomization of RTS software

- Change request for CRMS external portal

- Change request for increasing the production capacity in preparation of Kits for the

elections

23. IDEMIA executed the program within due time, which ultimately allowed it to manage the

General Elections according to the customer's requirements.

(2) KIEMS contract for Fresh Presidential Election

24.He reported that on ll9l20l7, Supreme Court of Kenya decided to nullify the presidential

election which took place on 8/8/2017 and requested to schedule a Fresh Presidential

Election on 17ll0l2017 .

25. On 191912017, IDEMIA received a letter from IEBC approving the selection of IDEMIA as

the provider of services for this Fresh Presidential Election. Time constraints made it
impossible for the IEBC to contract & deploy an alternative election system.

26.On 2819/2017, IDEMIA was invited for final negotiations. The contract for Fresh

Presidential Election was signed on the same day.

2l.h'r order to execute this contract for Freslr Presiderrtial Election, IDEMIA provided the

following equiprnent and services:

- Preparation of 45.000 KIEMS kits (reception, inventory and reconfiguration)

- Delivery of KIEMS kits replacement and spare parts (SD cards, tablets)

- Upgrade, installation & configuration of the KIEMS system

- Election Day teclrnical training

- Election Day technical support

28. He reported that the allocated time to see this program through was nothing short of succinct:

7 weeks between the Supreme Court decision to cancel the election and the effective date for
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Fresh Presidential Election. Tlre elections were delayed l0 days and tirrally took place on26il0t20t7.

2L)'ln order to secure the availability of tlre Election system for Electiorr Day, IDEMIA was
committed to executing its contract orr time at expected quality level ancl according to IEBC,s
request:

- IDEMIA worked without contract until 2819. At that poinr, 60% of IDEMIA,s
contract was delive.ed. IDEMIA took significa,t risk in doing so.- IDEMIA rnobilised technicians to provide lield sLrppor.t fbr 290 consrituencies.- The local factory had to operate night shifts. more tharr 350 Kenyans were hired by
IDEMIA at some point in tinre to speed up deliveries.

- The late confirmation on l3llol2olT of the RTS workflow evolution required for
FPE.

- The risk taken by the company to handle the program nationwide, under very strict
time fr.anres.

- Tlre secLrrity measllres taken by IDEMIA to provide full protection to the company
staff' The said protection started shortly befbre the date of the General Elections.

30' He reported that for Fresh Presidential Election, both the costs of the program and theprogram managernent were justified by the exceptional context in which the elections took
place.

3l The prices were approved as they were quoted by the IEBC, after several rounds of price
negotiations to cope with the customer,s expectations.

32' Hon' clrairman, Hon committee, IDEMIA executed the program within due time, which
ultimately allowed it to nranage the General Elections according to the customer,s
requirements.

(3) KIBMS system hosting

33' He submitted that accordirrg to the contract requirements, the Result Transmission System(RTS) hosting platform was to be ( l) local ancl (2) provided on I 7/04/zol7 by the IEBC.
34' As the local platform was not made available on time, rhe IEBC asked IDEMIA to pLrt analternative strategy irr place. IDEMIA responded positively to that demand, thr-rs exceeding

our contractual services.
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35' In June 2017, IDEMIA proposed the alternative solution to host the RTS on a private
cloud platform. IEBC accepted this proposal as an action to reduce the risks of the Elections
program.

'i6' He reported that frorn a security perspective, an internal audit of the platform used for
the Ceneral Elections done by Verizon certified that the investigations lead identified no
evidence to suggest rlrat anything had jeopardized the integrity of the RTS system.

37' Furthermore, the following audits were done & tests reports were provided to IEBC
before the Fresh Presidential Election:

(a) Functional and performance tests:
- Full functional and performance tests reports were shared with IEBC
- A third-party company audited the methodology & functional tests results

(b) Security tests:
- Full reports shared with IEBC, including penetration tests
- Independent penetration tests perforrned by Orange

38' IDEMIA executed the program within due time, which ultirnately allowed it to manage the
ceneral Elections according to the customer,s requirements.

39' After both elections, RTS data were handed over to the IEBC on l5/Z/201g. The databases
and virtual servers used for both elections were copied on a dedicated space of the local
infrastructure in May 2018, giving IEBC access to the both elections, clata.

40' The RTS system hosted by NTT was shut down on 16/l/2019, after repeated notifications
sent to the IEBC on the matter.

Hon Chairman and Hon Committee,

' Kenyan elections are complex and cannot be compared to any other elections.r IDEMIA has worked in many countries, and the Kenyan election solution is unique
but far ahead compared to that of other countries.

r IDEMIA remains above many of its competitors in terms of technical solution and
project management.
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Conclusion

4l' IDEMIA l'ulfilled its assignrnent fbr Kenya's IEBC with professionalism and rigour. It was
engaged by the IEBC to carry oltt very specific tasks, which it successfully accomplished in
respect of both the original ancl rerun elections.

44.4U internal and external audits conducted on IDEMIA,s s
achieved its general election goals for the IEBC.

ystems revealed that it successfully

45' They carried out their duties totally impartially, they are an ethically-minded company and
they have no wish to be caught up as scapegoats in Ke,ya, poritics.

46' He reported that. in 2017, some IDEMIA collaborators had even been threatened of death,
here in Kenya' Nevertheless, tlrey kept perfbrming an oLrtstanding job in ensuring thatKIEMS worked properly and securely during the two elections, so as to ensure a fair and
neutral election process then trustfirl results.

47' Even following the Supreme court's September 1,2017 ruling, IDEMIA accepted to extend
its engagement and kept supporting the IEBC in the denrocratic process so as to ensure open,free and fair Kenyan elections. Therefbre, as of September 2017, IDEMIA provided an
updated software, additional KIEMS hardware and support services for the october 26,2017
presidential election rerun.

48' Further the High court's october I I ruling and tlre IEBC's resulting offlcial clecisi.n to
irrclLrde eight candidates in tlre Fresh Election caused the company considerable unexpected
work, such as:

- writing new software fbr tlre KIEMS kits to include the new candidates list.- Updatirlg once again the 45,000 KIEMS kits with the new corrfiguration.
- configuring the RTS system again to irrcrude the new candidates rist.

49' Despite this challenging context, IDEMIA and all its peopre are proud to have been able tosuccessfully fulfill their engagements to sLrpport Kenyan democracy, and humbly reaffirrntoday how positively it can consider the outcome of both 2017 elections, as it has beenpublically stated by the tnternational cornmunity observers (UE, carter center, etc.).

5o' IDEMIA has undertaken successfully several election projects in Afiica. It considers thatelections are the most challenging projects to set up. suithey also are the rnost rewarding asthey are a fundarnerrtar broc irr the deveropment of a country.
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51. IDEMIA is most glad to have supported this great country in assisting in the management of
the 2017 Kenyan elections. It was a great challenge for IDEMIA in terms of time, technology
and security constraints noting the novelty of the solution offered. IDEMIA is incredibly
proud to have supported Kenya and served its citizens.

Committee Observations and Findings
i. When asked of the Local Address, he submitted that the Company was in the

process of registering a local associate.
ii. When asked of other contracts they are undertaking in the country, he submitted

that they have the Following live contracts with the Government of Kenya:
I. Contract with the Police Department on finger print equipment

(Biometrics)
II. State Department of Interior on population Registration - NIMS

iii. When asked whether he can table his contractual obligation to the Committee, he
undertook to table a soft copy immediately after the meeting.

iv. He admitted that he was selected through a direct procurement process

f
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33.0. COMMITTEE RECOMMENDATIONS

i' Parliament expeclites the strengthening of IEBC by reviewing the legal framework
and the general policy guiclelines while taking into account the recommenclations ofthe Kriegler Commission. Further, Parliament considers reviewing or repealing
section IIA of the IEBC Act relating to the functions of the commission and the
secretariat, to bring clarity to the constitutional functions of the Commission vis-a-vis
the administrative functions of the secretariat.

ii' It also evident that Commissioners demonstrated conflicts of interest in relation toprocurement of the KIBMS kits where the Commissioners voted in favour of theirpreferred suppliers as evidenced in MINUTE 12-15 /0312017 of the special plenary
Meeti emerged that the other Commissioners clemonstrated conflicts of interest inrelation to procurement ng helcl on 3l'r March ,2017.

The Committee recommencls that upon acloption of this report, the relevant
investigative agencies shoukl institute invesiigations on the conduct of thecommissioners involved with a view to initiatin! prosecution where culpability is
established.

iii' The secretariat clemonstrated poor or lack of prior planning which plunged theelectoral body into crisis after crisis, that 
"rrp"ll"d the Commission to undertake

direct procurement of all critical goods and services in a manner that was contrary
to provisions of Article 227(l) of the constitution in so far as it did not embody aprocess that was fair, equitable, transparent, competitive and cost-effective.

The inertia exhibited by the teadership of the IEBC has eroded public confidence inthe institution's capacity, as currently constituted, to execute its constitutionat
mandate whilst safeguarcling public interest. To that encl, the commissioners, theChief Executive Officer ancl the Directors who were involved in the unlawfulprocurement should vacate office immediately upon adoption of this report to allowfor the much-needed reforms to be effected to restore public confidence in theIndependent Electoral Boundaries Commission.

iv' The National rreasury and the Auditor-General shoutd assist the commission
undertake verification of all pending bills with a view to expedite the settlement of allgenuine payments due to the suppliers in order to save the public from incurring
additional costs that may arise from protracted legal disputes with such suppliers.
The team should also institute mechanisms to recover all monies that might have beenpaid to suppliers improperly. Investigations should atso be undertaken, and ifimpropriety is established, appropriate action taken against all the officers involved.
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v. The Accounting Officer should at all times ensure that all applicable accounting and
financial controls, systems, standards, Iaws and procedures are followed when
procuring or disposing of goods and services as provided for in section 68(2)(e) of
Public Finance Management Act 2012 and section 103 of the Public procurement and
Asset Disposal Act, 2015.

vi. The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00 without
the contractors providing performance guarantees contrary to the provisions of
section 142 (l) of the Public Procurement and Asset Disposal Act, 2015. Upon
adoption of the Report, the relevant investigative agencies should undertake an
investigation with a view to initiating prosecution if culpability is established. The
Commission should at all times ensure that performance guarantees are executed
before signing a contract in accordance with section 142 (l)of the Public procurement
and Asset Disposal Act,20l5.

vii. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is
designed to assist all heads of procuring entities, accounting officers and all public
officials involved in the procurement function with the necessary information to
comply with the aforesaid legal requirement and in turn deliver value for money
in the public service and comply with section 54(2) of Public Procurement and Asset
Disposal Act, 2015 that prohibits all transactions by public officials in which
standard goods, works and services are procured at unreasonably inflated
prices.

Within three months of adoption of this report, the Pubtic Procurement Regulatory
Authority should publish an updated Average Price List in light of the fact that the
last Average Price list was published pursuant to the provisions of section 30 of the
Public Procurement and Disposal Act,2005.

viii. The Commission should establish framework contracts with more than one
supplier so that it is not held hostage when it comes to pricing with the aim of
ensuring that resources of the Commission are used in a way that is effective, efficient
and economical pursuant to the provisions of section 68(lxb) of Public Finance
Management Act, 2012.

VI/S.IDE}I.IA(formerlv Mornho. OT Moroho, SAFRAN ldentitv & Securitvr

ix. Noting the Committee's Conclusions ancl Observations on pages 120 - l}l,relating to
IDEMIA regarding its engagements in Kenya, the flouse further recommends-
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(a) THAT, the Directorate of Criminal Investigations ancl the Director of public
Prosecu tions u nderta kes i nvestigations and inltitu tes app ropriate cri m i na I actionunder section 974(3) of the Companies Act against MlS.. IDEMIA in its currentname and in its former names of IWS. Morpio, or Morpho, 9AFRAN Identity &Securil-y, its officers ancl local representatives for having purportecl to do businesswith the IEBC before being registered as a lbreign 

"oinpony 
by the Registrar ofCompanies and noncompliance with the_mandatJry provisions-of sectiois 974(l)as read together with sections 975 and 979 of the Companies Act, No. l7 of 2015;

(b) THAT, pursuant to the provisions of section 4l of the public procurement andAsset Disposal Act, 2015, the Public Procurement Regulatory Authority Boardinvestigates, within r,Iq (60) days, the conduct of M/S. IDEMIA (formaltyoperating as Morpho, OT Morpho, SAFRAN lclentitv & Security) and if it hnds thecompany culpable, enters the names of the .nrnprry in the central repository ofdebarred firms ancl ensures that the firm is precluoeo rrom participating, awardor entering into any kind of procurement contract payabie usinj puuiic fundsunder any state department or agency in the nepruric of Kenya fora periodof l0 years;

(c) '|'I-IA'I', all contracts enterecl into between the company known as M/S. IDEMIAin its current name herein or in its former names of Morpho, or Morpho, s,erReNIdentit-y & securit-v and the IBBC be investigated ancl if found to have contravenedsections 974,975, 979 or any other section or trr" Companies Act or any other law,be nullified;

(d) THAT' the IEBC takes immediate legal action to recover all monies unlawfullypaid under the contract(s) entered inlo between itself and M/S. IDEMIA in itscurrent name herein or in its former names of Morpho, or Morpho, sAFRANIdentity & Securit-1t or otherwise howsoever; as the contracts were entered into incontravention of the mandatory provisions of sections 974 as read together withsections 975 and 979 of the Companies Act; and,

(e) THAT, the Attorney General and the Cabinet s_ecretary for the National rreasuryensures compliance with the resolution of the House ,rd", recommendation 9 (b)

il|fl,::, 
state of public offer who contravenes the said resotution be hetd personaily

I
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) 34.0. BASIS FOR COMMITTEE RECOMMENDATION FOR VACATION OT OFFICE

The Secretariat

There seemed to be an unending tug of war and tuff-fencing between the Secretariat and the
Cornmissioners. In the clear lack of policydirection frorn the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the
Secretariat, Individually and collectively, failed to plan, execute or implement the policies and
strategies of the Commission as envisioned under sectiorr I lA(b) of the Independent Electoral
and Botrndaries Commission Act, 20ll.Itwas apparent to the Committee that this failure was
deliberately designed to plunge the Commission into a crisis that compelling the Commission
to resort to direct procurement of all critical goods and services in a manner that was contrary
to Article 227(l) of the Constitution. Consequently, the Kenyan taxpayer did not get value for
money. The Comrnittee highlights the lollowing instances as the basis for its recommendations
for the removal from office of the senior stafrof the cornrnission:

I1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Comrnission, the
Comrnittee particularly makes the following observations with regard to his role as CEO:

e) Poor planning and mismanagement of the procurement processes in relation to the whole
election process of both August and October 2017, thereby creating an environment of
opaqueness, secrecy and anxiety. This, inevitably, contributed to the escalation of the cost
of the 2017 General Elections.

0 Failure to inculcate the spirit of team work and collegiality with the Commissioners and
not providing informatiorr to the Commission in a timely manner, thus creating loopholes
that were exploited to subvert the proper functioning of the Commissiorr.

g) Exposing the Cornmissiot.t to high risks by not dernanding performance bonds before
signing contracts. For instance, he awarded a contract for BVR IBM Server infiastructure
maintenance and KIEMS inf'rastnrcture security monitoring solutions through direct
procurement at a cost of Kshs.452,006,003.77 which solution was eventually not utilized
during the20l7 General Elections.

h) Purchase of 149,640.5G8 extra data bundles valued at Kshs.127,625,926 which were
eventually not used for the intended purposes during the 2017 Gerreral Elections, thereby
occasioning extra burden to the taxpayers.
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12. Mr. Marjan Hussein - Deputy CEO

c) As the Deputy CEO Operations l-ogistics and Support Services, he was the Chairman
of the commission Tender comnrittee and he nrisled the cEo into signing BVR IMB
Server infi'astructure Maintenance and KIEMS inf'rastructure security monitoring
solutions contract among others against the provisiorrs of the public procurement and
Assets Disposal Act, 2015.

d) lle allowed receipt of sotne election materials fbr Fresh presidential Elections way long
after the required delivery dates and after completion of the election exercise. For
instance, the security seals that were supplied late by Far East company Limited whosepayment is still contentious to date.

13. Ms. Praxedes Tororey - Director, Legal Services

c) Failure to provide souncl legal advice to the comrnission with regard to the requirement

i:-'^1^l,1:'llltce 
bonds befbre execution of contracts exposing rtre comnrission to highnnanctal flsks.

d) Failure to provide sound legal advice to the cEo on direct procurement of various
election nraterials during the ceneral Elections contrary to section 103 of the public
Procurement and Asset Disposal Act, 2015.

14. Mr. James Muhati- Director, IC.f

d) Failed to provide sound technical advice to the cornmission on specifications relatingto procurement of BVR IBM server infrastructure maintenance and KIEMS
infrastructure security monitoring solution througlr direct procurement at a contract
sum of Ksh s.452,0 06,003 .7 7, thereby occasion i n jwastage of pu br ic resou rces.

e) Failrrre to advice the comrnissiorr appropriately on technical specifications relating toprocurement of oracle database and security solutiorrs worth of Kshs. 273,643,447.00
thereby occasioning wastage of public resources.

0 Failure to provide appropriate advice on technical specification on procurement of databundle requirement for the election worth Kshs. 1,g00,57g,5 l2.oo,thereby occasioning
wastage of public resources.

-6
t

HON. JAMES OPIYO WANDAYI, MP
CHAIRPERSON

DATE: ..27 /02t2019......
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MrNU'TES oF TIrE 110rH SITTTNG oF rtm pTIBLIC ACCoUNTS cotwnrrBB
r{ELD oN TUESDAy3oTH ocroBER,zltS IN coMMrrrEE RooM 9 AT 10.00AM

PRXSENT

1. The Hon. James OpiyoWandayi, MP
2. The Hon. Jessica NdukuKikoMbalu, MP -

3. The Hon. Junet Mohammed Nuh, MP
4. The Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP
5. The Hon. Tom J. F. Kwajang, MP
6. The Hon. Christopher DoyeNakuleu, MP
7. The Hon. Florence MwikaliMutu4 MP
8. The Hon. Patrick MakauKing'ol4 MP
9. The Hon. (Dr.) OtiendeAmollo, MP
10. The Hon. Samson NdindiNyoro, MP
11. The Hon. Francis Kuria Kimani, MP
72.The Hon. Peter Francis Masar4 MP
13. The Hon. MichaelThoyahKingi, MP
14. The Hon. DanielKipkogeiRono, MP

APOLOGIES
1. The Hon. Mathias NyamabeRobi, MP
2. The Hon. QalichaGufuWario, MP
3. The Hon. MichaelMwangiMuchira, MP
i5. The Hon. Gideon KoskeKimutai, MP
16. The Hon. James GichuhiMwangi, MP

IN ATTENDANCE
National Assemblv

1. Mr. Oscar Namulanda

2. Mr.Nebertlkailomechu
3. Mr. Sidney Okumulugaga
4. Ms. Caroline Njue
5. Mr. Salat Abdi
6. Mr. Stephen Nyakuti
7. Mr. Lepen OIe Sein

Office of the Auditor General
1. Mr. Justin Rucha Manager

2. Mr. Charles N.Nyanyuki

National Treasury
1. Mr. Geoffrey Mwitazi
2. Rev. Kimathi Kwiriga

- Chainnan

Vice- Chairperson

Principal Clerk Assistant Ii
Clerk Assistant iII
Legal Counsel

Research Offrcer iil
Senior Sergeant At Arms

Audio Officer
Intern

Parliamentary Liaison Officer
Director Audit

Ass istant Accountant General

Accountant



IVtrN No. 460t2018:
The Chairperson called the meeting to order at Thirry Minutes past Ten O'clock followed by
a word of prayer and introductions.

8: CO

Minutes of the 77h sitting held on Monday 20th August.2OtS were confirmed as true record
of the deliberations ofthat sitting and signed by the Chairperson having been proposed by
Hon. (Dr.) otiendeAmollo, MP and seconded by Hon. Junet Mohammed Nuh, Ir4p

Minutes of the 86'h sitting held on Monday 17s September,20lS were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Peter Masara, MP and seconded by Hon. DanielRono, Mp

Minutes of the 87s sitting held on Wednesday 19th Septernber,20l8 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Peter Masara, MP and seconded by Hon. Christopher Nakuleu, Mp

Minutes of the 88s sitting held on Friday 2 i" Septernber, 201 8 were confinned as true record
of the deliberations of that sitting and signed by the Chairperson haviirg been proposed by
Hon. Peter Masara, MP and seconded by Hon. Patrick MakauKing'ola, MP

Minutes of the 89s sitting held on Monday 241h Septernber,2078 1Oam were confirmed as

true record of the deliberations of that sitting and signed by the Chairperson having been
proposed by Hon. Peter Masara, MP and seconded by Hon. Daniel Rono, MP

Minutes of the 90th sitting held on Monday 24th September.20l8 at 2.30prn were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson havlng been

proposed by Hon. (Dr) OtiendeArnollo, MP and seconded by Hon. Michael MwangiMuchira,
MP

Minutes of the 91" sitting held on Thursday 27th September. 201 8 at l0.00arn were confirmed
as true record of the deliberations of that sitting and signed by the Chairperson having been

proposed by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Michael Mu,angilvluchira,
MP

Minutes of the 92nd sitting held on Thursday 27th September.20l8 at 2.3Opm were confirmed

as true record of the deliberations of that sitting and signed by the Chairperson having been

proposed by Hon. Michael MwangiMuchira, MP and seconded by Hon. (Dr) OtiendeAmollo,

MP
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MTN NO.46t/2 01 R: CR TNDF"PE,NT)F"NT ANT)'F"T COMMISSION
OF I(EI\TYA
The Annronriation Accounts- Other Prrhl ic Accounts and the Accounts of the Funds for
the2016/2077
Mr. MarjanHuseinthe Accounting Of{icer and the Ag. Secretary for Commission appeared

before the Committee accompanied by the following officers and a Commissioner:
l. Mr. BoyaMulu
2. Ir4r. Osman Ibrahim
3. Mr. James Muhati
4. Mr. Andrew K. Limo
5. Mr. Benard O. Nyachilo

Commissioner

Director Finance

Director ICT
Communication Manager

Ag. Director Procurement

And he submitted as follows:

1. INACCURACIES IN TI{E FINANCIAL STATEMENTS

1.1 VARIANCES BETWEEN TIM FINANCIAL STATEMENTS AND TIIE
LEDGER

Account balances reflected in the financial statements for the year ended 30 June,2017
differs with the ledger balances. As a result variances totaling Kshs.63i, 972,981havebeen
noted on various Heads. The Comrnission has not carried out reconciliation or given any
explanation for this material anomaly.

Management Response

He admitted that there are variations between the financial statements and the trial balance.

The variances were mainly occasioned by the foliowing;
i. The Commission prepared the financial statements applying the International Public

Standalds of Accounting Accrual basis which recognizes expenses as incurred and not
u,hen paid. The financial statements are therefore based on the IPSAS Accrual basis

of accounting while the IFMIS Trial Balance is based on the IPSAS Cash basisof

accounting hence the variances.

ii. The variance of Kshs.123,222,923.85 relatbs to capital expenditure on the supply and
delivery of communication and ICT netu,ork equipment. These items were wrongly
captured in the financial statements and have since been corrected. The figure of
Kshs.51, 887,109.98 relates to accrued expenditure recognized during the 2016/17FY.
This was wrongiy classified as maintenance of computer. It has since been

reclassifi ed under internet connection

iii. The variance of Ksh 168,892,472 was occasioned by:
(1) Wrong posting/double posting of KSh 121,292,690 being part payment of Taxes

to KRA for KIEMS purchased. This posting has since been reversed.

3



(2) An omission of purchase of computer pafis amounting to Ksh. 47,600,000(Circuit
Business Systems). The entry has been included in the Fixed Asset Register (FAR).

iv. The variance under item 2210300 is attributed to the adjustments for prepayments
(un-surrendered imprest) as at 3Oth June, 2017 based on IPSAS Accrual basis.
For more detailed explanations see the variance analysis table anached. (Annex 1.)
The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have
addressed ail the issues raised.

Plenary
When askeci on the action he has taken against the Officer in charge of preparation of
financial statement, he reported that no action has far been taken
Members Observation

1. Members raised concern in the manner in which the Financial Statement was nrepared
2. The query remained unresolved

1.2 U]\DERSTATEMENT OF CASH AND CASH EQIIIVALENTS

The statement of financial position as at 30 June, 2Ol7 reflects cash and cash equivalents
balance of Kshs.4, 499,870,000. However, the accuracy of the balance cannot be confirmed
due to Kshs.72, 385,205 (over) and Kshs.241,257,652(under) between the balances reflected
in the financial statements and the reconciled Cash Book. No reconciliation or explanation
has been provided for the difference between two sets of records.

Management Response

i. Regional Accounts Variances
He subrritted that the cash and bank balances reflected in the financial statements were
prepared based on the initial Board of Survey (BOS) Reports from regional offices. A
revierv of the Expenditure Reports from the regions indicated that funds disbursement to
the regions for the period under review were eroneously recorded in the books of
accounts for the five regions identified.

The errors were adjusted as part of post balance sheet events in the books and also in the

revised financial statements. The correct figures have been captured in Note l2 Cash and

Bank of the revised financjal statements (Page27) (Annex 2).

ii. Mortgage Variances
The financial statements were based on the disbursed funds to the Commission's

Moftgage Fund reflected in IFMIS Trial Balance instead of the actual Mortgage Ledger

balances. The difference was a mofigage amount that had been disbursed to the staff.

The Financial Statements \^,ere revised to reflect actual ]r4oftgage Ledger balances.

iii. Car Loan Variances

The financial statements were based on the disbursed funds to the Commission's Car

Fund balance reflected in IFMIS Trial Balance (of Kshs.100M and the opening Car Loan
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balance of Kshs.26.098M) instead of the'actual Car Loan Ledgei balances. The differenie
is a car loan amount that had been disbursed to the staff reflected under Car Loan Pund

accounts receivables.

The Financial Statements were revised to reflect actual Car Loan Ledger balances.

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have addressed

all the issues raised.

Members Observation

L Members observed that the query has since been resolved since the Financial

Statement was revised and verified
2. The query is therefore resolved

1.3 IINDERSTATEMENT OF APPROPRTATIONS-IN-AID (A-I-A)

The Statement of comparison of budget and actual amounts reflects A-I-A totaling

Kshs.142,773,000 while the statement of financial performance reflects an amount of
Kshs.131,I79,000 against the same account item resulting to a difference Kshs.11,594,000,

which has not been reconciled or explained.

Management Response

He admitted that there was a difference of KSh. 11,594,000 in AIA amount reflected in the
Statement of Comparison of Budget and Actual amounts and the AIA reflected in the
Statement of Financial Perforn:ance. The difference of Kshs.11, 594,000.00 was as a result of
arithmetical error in the excel worksheets. The actual AIA received was Kshs.

131,791,068.00 as per the detailed AI"A list attached for audit review. (Annex 3)

Further, examination of records revealed that the Commission received Kshs.16,408,399

frorn UNDP on 13 September 2016 which was posted in the Cash Book on20/912016.
However, the receipt has not been disclosed in the statement of financial performance for
20t6/2017.

Management Response

He admitted that the grant of KShs.16,408,399 from IINDP was not disclosed in the
unaudited financial statements. This was an omission.

The Commission had received grant support from IINDP to pay the casuals during the Mass

Voter Registration I. UNDP only paid directly the net amount due to the registration officials

since TINDP is tax exempt. LINDP therefore requested the Commission to process the

statutory deductions (PAYE & NSSF) for the Voter Registration Assistants on its behalf

hence transferring the said amount to KCB account.

This was part of approved UNDP supporl budget.
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An adjustrnent has been made and a revised set of financial statements together with the
receipt voucher (F.O 17) and payment Vouchers are available for your audit verification.
(Annex 4)

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have addressed
all the issues raised.

In addition, the Commission received interest from the KCB call account n0.1138835137
amounting Kshs.2,314,024.25 (USD.21,960.94 @105.37) which has equally not been
disclosed in the financial statements.

Management Response
He admirted that the Commission admits the omission of interest income of
Kshs.2,314,024.25 earned from Call Deposit account as parl of income/AlA in the
2016/2017 financial statements.

This has been disclosed under Note 5.Grants from International Organizations (Page 24) of
the revised financial statements.

The adjustments have been incorporated in the revised financial statements that was
submitted to the auditors on 3'd July 2018. The revised financial statements have addressed

all the issues raised.

Members Observations

1. Members wondered that if the matter would not have been detected by the Office of
the Auditor General the issue would have remained unnoticed and Public Money
would have been lost to individuals

2. The Accounting officer should take appropriate action against Officers who
occasioned the omission and report back to the Committee

3. The query remained unresolved

1.4 TINSUPPORTED ACCOUNT PAYABLES

The statement of financial position and Note 17 to the accounts as at 30 June, 2017 reflects a

balance of Kshs.6,077,358,000 against accounts payables. However. the schedules provided

for audit review reflects an amount of Kshs.3,354,467.7i4.58 resuiting to unsupported

difference of Kshs.2,722,890,885.42 which has not been analyzed. Further, the Commission

amended Financial Statement in u,hich Note 18 now reflects a balance of Kshs.2,680,742,000

against Pending Biils which were not supported with Payment Vouchers.
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He admitted thit some payment vouchbrs in support of pendin'g bills disclosed under Note I 8

(Page 31) were not availed to the auditors due to audit time constraints and the incomplete

state of payments documents related to the 2017 general election.

Pending bills summary and supporting schedules were availed to the auditor for verification

before the audit exit meeting. (Annex 5)

Members Observations
1. Members observed that the explanations given by the accounting offtcer were

unsatisfactory and requested for the following Additionai Documents

i. Detailed list of pending bills

ii. Copies of PaYment vouchers

iii. List of directors of companies that supplied the election material

The query remains unresolved

1.5 OUTSTANDING IMPRESTS

a) The financial statements for the year ended 30 June, 2077 reflects under Note i2
temporary Imprests totaling to Kshs.24,171,000 which ought to have been surrendered

on or before 30 June, 2017 but was still outstanding as at that date. No reasons have,

however, been provided for failure to surrender or account for the imprests.

Management Response

He subrnitted that the Commission conducted the general elections on 8th August 2017 while

the financial year ended on 3Oth June 2017.

The end year closure coincided with the implementation of general elections activities that

could not have been avoided. The staff both from the field and the head quarter who were

involved in the implementation of such activities were to be facilitated for successful conduct

of the elections. This forced the officers to hold imprest for activities which were ongoing

UNST'PPORTED ACCOIJNT PAYABLES
S/NO ITEM AMOUNT REMARK

I
ACCOLINTS PAYABLE OPENING BALANCE

AS AT 01.06.2017 634,455,272.56

ANNEX
1.4.1

2

REViSED HQ LIST OF PENDING BILLS AS AT
30.06.2018 1,896,885,47 6.45 ANNEX1.4.2

3

HQ LIST OF LEGAL PENDING BILLS 2016-

2017 437,037,758.94 ANNEX1.4.3

4 ACCRUALS SETTLED IN 2016-2O17FY (297,636,987 .62) ANNEX1.4.4

TOTAL PAYABLES
2,680,741,520.33



during the closure of the financial year. The imprests have since been surrendered and cleared
from the imprest register.

b) Examination of the lmprest registers revealed variations between the balance of
Kshs.24,171,000.00 reflected in the financial statements and the amount of
Kshs.12,395,874.00 reflected in the imprest register, resulting in a variance of
Kshs.11,775,126 which has not been reconciled or explained.

Management Response

He submitted that the variance of KSh. 17,775,126.00 refers to the imprest which had been
surrendered but not cleared in the imprest register as at 30.06 .2017 due to the workload
related to the general election. The imprest were later cleared and the imprest register
adjusted.

A reconciliation between Kshs.24, 171,000.00 reflected on the financial statements and
Kshs.12, 395,874.00 reflected on the imprests register is attached for your audit review.
(Annex 6)

Members Observation

1. Mernbers observed that the Accounting Officer was in breach of the law that required
a surrender of imprest ivithin seven working day after the Iapse of the activity

7,. The query remains unresolved

]\{IN NO. 018: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Twenty Three Minutes past
OneO'clock

Signed
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RECO TION TANDING IMPRESTS 0NCILIA oOF UTS TIIEIN I20 6-Z 7I FY
s/]\Io ITEM AMOI.INT REMARK

UTSTANDING AS PER I.INAUDITED FINIMPRESTS O

STMNTS 24,170,979.00

Annex

1.5.1

2

SURRENDERED AND UPDATEDLESS: IMPRESTS
BEFORE AUDiT 11,774,959.00

Annex

t.5.2

(Chairperson)
Date {:tT iI



MINUTES oF THE 1l1rH sITTING oF TrrE pITBLIC ACCouNTs coMn/trTTEE
ITELD ON WENESDAY 3ISTOCTOBER, 2018 IN COMPtrTTEE ROOM 9 AT
10.0oAM

PRESENT

APOLOGIES
1. The Hon

2. The Hon
3. The Hon
4. The Hon
5. The Hon

Mathias NyamabeRobi, MP
Fl orence MwikaliMutua" MP
Samson NdindiNyoro, MP

QalichaGufuWario, MP
Michael ThoyahKingi, MP

1. The Hon. James OpiyoWandayi, MP
2. The Hon. Jessica NdukuKikoMbalu, MP -
3. The Hon. Junet Mohammed Nuh, MP
4. The Hon. Maj. @td) (Dr.) EseliSimiyu, MP
5. The Hon. Tom J. F. Kwajang MP
6. The Hon. Christopher DoyeNakuleu, MP
7. The Hon. Patrick MakauKing'ol4 MP
8. The Hon. (Dr.) OtiendeAmollo, MP
9. The Hon. Francis Kuria Kimani, MP
10. The Hon. Peter Francis Masar4 MP
11. The Hon. Michael MwangiMuchira, MP
12.The Hon. Gideon KoskeKimutai, MP
13. The Hon. James GichuhiMwangi, MP
i4. The Hon. DanielKipkogeiRono, MP

- Chairman

Vice- Chairperson

Principal Clerk Assistant II
Clerk Assistant III
Legal Counsel

Research Officer IiI
Senior Sergeant At Arms
Audio Officer
Intern

Parliamentary Liaison Offi cer

Director Audit

Assistant Accountant General
Accountant

IN ATTENDANCE
National Assembly

1. Mr. Oscar Namulanda

Z. Mr. Nebertlkailomechu
3. Mr. Sidney Okumulugaga
4. Ms. Caroline Njue
5. Mr. Salat Abdi
6. Mr. Stephen Nyakuti
7. Mr. Lepen Ole Sein

Office of the Auditor General
1. Mr. Justin Rucha Manager

2. Mr. Charles N.Nyanyuki
National Treasurv

1. Mr. Geoffrey Mwitazi
2. Rev. KimathiKwiriga
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MIN No. 46412018: PRELIMINARIES
The Chairperson called the meeting to order at Twenfy Minutes past T\^'o O'clock followed
by a u,ord of prayer and introductions.

MIN No. 46s/2018: CONFIRI\.{ATION F MII\TUTES

Minutes of the g5msitting held on Monday i" October, 2018 at iOam were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. Daniel Rono, Ir& and seconded by Hon. Peter Masara, Mp

Minutes of the 96th sitting held on Monday ltt October,2018 at 2.30pm were confirmed as
true record of the deliberations of that siuing and signed by the Chairperson having been
proposed by Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, Mp

Minutes of the 97th sitting held on Tuesday 2nd October,2OlS were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. Hon Peter Makau, MP and seconded by Hon. (Dr) OtiendeAmollo, Mp

Minutes of the 98th sitting held on Thursday 4sOctober,20i8 were confirmed as true record
of the deliberations of that sitting and signed by the Chairperson having been proposed by
Hon. James GichuiMwangi, MP and seconded by Hon. Maj. (Rtd) (Dr.) EseliSimiyu, Mp

Minutes of the 99th sitting held on Thursday 9s October,2018 were confir:ned as true record

of the deliberations of that sitting and signed by the Chairperson having been proposed by

Hon. Daniel Rono, MP and seconded by Hon. Peter Masara, MP

Minutes of the 100t1' sitting held on Thursday Ii'h October,2018 were confirmed as true

record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. Patrick It4akauKingo'ola, MP and seconded by Hon. James GichuiMwangi. MP

Minutes of the l0ith sitting held on Tuesday l6th October,2018 were confirmed as true

record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. (Dr) OtiendeAmollo, MP and seconded by Hon. Maj. (Rtd) (Dr.) EseliSimiyu, MP

Minutes of the 102'h sitting held on Thursday l8'h October,2018 u,ere confirmed as true

record of the deliberations of that sitting and signed by the Chairperson having been proposed

by Hon. Christopher Nakuleu, MP and seconded by Hon. James GichuiMwangi. MP

Minutes of the 103'd sitting held on Friday 19th October, 2018 were confirmed as true record

of the deliberations of that sitting and signed by the Chairperson having been proposed b1,

Hon. Daniel Rono, MP and seconded by Hon. Junet Mohammed Nuh, MP

MIN No. 466/2018:MA

2

No mafier arose

TTERS ARISING



NO.467/20 ENT AND ELECTRAL
OF KEI\IYA
The Appropriation Accounts. Other Public Accounts and the Accounts of the Funds for
the201612077

Mr. MarjanHuseinthe Accounting Officer and the Secretary for Commission appeared before

the Committee accompanied by the following officers and Commissioners:
1. Mr. WafulaChebukati - Chairman
2. Mr. BoyaMulu - Commissioner
3. Ms. ChrispineOwiyo - Ag. DLPA
4. Mr. Osman ibrahim - Director Finance
5. Mr. Clifford Kipkemoi - Finance Officer
6. Mr. Wilfred Lusi - M/f'A Chairs Office
7. Mr. James Muhati - Director iCT
8. Mr. Andrew K. Limo - Communication Manager

9. Mr. Benard O. Nyachilo - Ag. Director Procurement

And he submitted as follows:

OTIIER MATTERS
1. PI'RCHASE OF KEIYYA INTEGRATED ELECTION MANAGEMENT

SYSTEMS (KTEMS) Krr

(i) Award of the Contract
Records at IEBC show that the contract for supply of 45,000 KIEMS Kits was aw,arded to a

firm on 3 1 March 2017 at a contract sum of Kshs.4, 196,300,000 through direct procurement

method.

Management Response

He subrnitted that the use of direct procurement rnethod was duly approved by the accounting

officer. The justification rvas as follows:

Urgency of KIEMS Acquisition so as to meet legal tirnelines in the Election Laws

(Amendments) Act 2016, Election Laws (Amendments) Act 2017, Amendments to the

Elections (General Regulation) and Elections (Technology) Regulations 2017 which were

enacted on March, 20i7. These laws and regulations required the Commission to acquire

and implement the technology in 120 days prior to the August, 2017 General Election.

2. Threat to national security due to election timelines not being observed.

3. As demonstrated by the table below there was a protracted legal war between vendors

which had the capacity to undermine the credibility of the election.

Open

Tender
Application for
the Review

Determination of
the Review

tr'resh

Application for
Termination of
the Tender
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revlely

I3tn

Dec,2016

to 2017

296 Dec,20l6 l7'n January,2017 22"o

2017

February, 9'H March,2017

4. Following amendment of the law, the Commission was expected to integrate technology
i.e. political parfy nomination of candidates, candidate registration, candidate nomination
and verification of the register of voters, Election Day identification and results
transmission. These activities ran from April, 2017 to August,20l7. Consideringthat the
Election Day was not changing, the Commission was compelled to resoft to direct
procurementmethod in order to meet the election timelines. (Annex 7)

5. Need for compatibility and seamless system integration. This justification was used
pursuant to section 103 (2) (d) of the ppAD Act20l5.

6. Need to avoid vendor wars as experienced in 2012 when different vendors were
contracted to provide different components of the system resultingto challenges in use of
technology.

7. There was a need for additional sen,ices (functionalities) to the existing BVR system
which had been sourced and supplied by the Safran.

8. There was a need for standardization in voter identification to minimizethe risk of voter
rejection during identification and increasing effectiveness and efficiency.

(ii) Scope and Components

Supply, installation, configuration, testing and commissioning of the KIEMS Kits
Software licenses and royalties

Training

Technical support

a

a

a

a

(iii) Audit Findings
The KJEMs Kits: Power Banks; Protective Cases and SD Cards u'ere procured for General
Election and Fresh Presidential Election totaling Kshs.856.254,499 relating to Fresh

Presidential Election as tabulated belora,:

Description Quantit-v Unit price (S) Total ($)

Morpho tablets 1 500 542.66 8 I 3,990
Rugged rubber protection 2000 13.41 26,820

Protective carrying casing 3000 15.57 46,7l0
Power banks 5000 29.76 148,800

Training I 2,494.639 2,494,639

Election day technical support I 4,181,040 4,187,040
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Description Quantity Unit price ($) Total ($)

Logistics, storage, warehousing i 508,205 508,205

Ten TB of data consumption on public portal 10 2s35 25,350

Backup infrastructure (cloud service) I 776,857 776,857

Total in $(USD) g,o28,4Ll

Total in Kshs. (at rate of 94.84) 856,254,499

PIenary
l. When asked whether the Commissioners were involved in the procurement process,

he responded that the role of Commission was to provide Policy, shategy and

Oversight while that of Secretariat was on day to day operation and implementation of
the decision of the Commission

2. When refered to Minutes of l75th sitting min no 15.1.4; where the Commission

approved procurement of KIMS; the Chairman IEBC responded that the decision was

arrived aftersecretariat presented professional papers on plenary highlighting status on
procurement of Key Objects. He reported that the Commissioned approved for
procurement of IilMS in accordance to the law

3. When asked whether he conducted a market survey on the above contract, he admitted

not to have done so

Members Observation
1. On examination of the Documents tabled before the Committee, members observed

that the contract on the above issue did not bear a seal nor stamp of the Commission

therefore its authenticity could not be ascertained

2. The Accounting Officer was directed to furnish the Committee with Correct

documents before the next sitting
3. The query remained unresolved

MIN NO.46812018 OTTIER RIISINESS

There being no other business, the sitting was adjourned at Thirry Minutes past Twelve

O'clock

Signed..
(Chairperson)

6it*1 trte
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MINUTES OF TIM II}TH.SITTING OF THE PUBLIC ACCOUNTS,COMMITTEE
IMLD ON WENESDAY 3ISTOCTOBER, 2018 IN COMNtrTTEE ROOM 9 AT 2.30
PM

PRESENT

1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Junet Mohammed Nuh, MP
3. The Hon. Maj. @td) @r.) Eseli Simiyu, MP
4. The Hon. Tom J. F. Kwajang, MP
5. The Hon. (Dr.) Otiende Amollo, MP
6. The Hon. Francis Kuria Kimani, MP
7. The Hon. Peter Francis Masar4 MP
8. The Hon. Gideon Koske Kimutai, MP
9. The Hon. James Gichuhi Mwangi, MP

APOLOGIES
1. The Hon. Jessica Nduku Kiko Mbalu, MP
2. The Hon. Christopher Doye Nakuleu, MP
3. The Hon. Patrick Makau King'ola, MP
4. The Hon. Mathias Nyapabe Robi, MP
5. The Hon. Florence Mwikali Mutua, MP
6. The Hon. Samson Ndindi Nyoro, MP
7. The Hon. Michael Mwangi Muchira, MP
8. The Hon. Michael Thoyah Kingi, MP
9. The Hon. Qalicha Gufu Wario, MP
10. The Hon, Daniel Kipkogei Rono, MP

IN ATTENDANCE
National Assembly

1. Mr. OscarNamulanda
2. Mr. Nebert Ikai Lomechu
3. Mr. Sidney Okumu Lugaga
4. Ms. Caroline Njue
5. Mr. Salat Abdi
6. Mr. Stephen Nyakuti
7. Mr. Lepen Ole Sein

Office of the Auditor General
L Mr. Justin Rucha Manager
2. Mr. Charles N. Nyanyuki

National Treasury
L Mr. Geoffrey Mwitazi
7. Rev. KimathiKwiriga

Chairman

Vice- Chairperson

Principal Clerk Assistant II
Clerk Assistant III
Legal Counsel

Research Offlcer III
Senior Sergeant At Arms
Audio Officer
Intern

Parliamentary Liaison Offi cer

Director Audit

Assistant Accountant General

Accountant
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MIN No. 46912018: PRELIMINARIES
The Chairperson called the meeting to order at Thiny Minutes past Two O,clock followed by
a word of prayer and inhoductions.

Minutes of the 104th sitting held on Monday 22nd October, ZOl8 were confirmed as true
record of the deliberations of that sitting and signed by the Chairperson having been proposed
by Hon. @r) otiende Amollo, MP and seconded by Hon. James Gichui Mwangi, Mp

MINNo. 47112018: MATTERS ARISING
No matter arose

MIY NO.4 7212078: EVIDENCE INDEPENDENT AND ELECTRAL SION
OF A
The Apnro priation Accounts. Other Public Accoun ts and the Accounts of th e Funds for
the 20 612017

Mr' Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

1. Mr. Wafula Chebukati

2. Mr. Boya Mulu
3. Ms. Chrispine Owiyo
4. Mr. Osrnan Ibrahim
5. lvir. Clifford Kipkemoi
6. Mr. Wilfred Lusi

7. James Muhati
8. Mr. Andrew K. Limo
9. Mr. Benard O. Nyachilo

Chairman

Commissioner

Ag. DLPA
Director Finance

Finance Officer
M/FA Chairs Office
Director iCT
Communication Manager
Ag. Director Procurement

And he submitted as follows

2. SI,PPLY, DELIVERY, IMPLEMENTATION, AND COMMISSIONING OF
NETWORK TRANSMISSION

2.1 The Commission contracted three (3) major mobile network operators to transmit
election results through their networks for the General Election (GE) and Fresh
Presidential Election (FPE) at Kshs.l ,047,826,338 and Kshs.29?,688,852, respectively,
totalling Kshs. i,345,5 i 5,190.

In an effort to achieve the objective, the Commission segmented the country into three (3)

zones and tasked each rnobile subscriber with the responsibilily of connecting KIEMS
kits at polling stations to IEBC National Tallying Centre.
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However, dudit has revealed that out of the total contract'sum of Kshs.1,345,515,190 for

purchase of goods and services relating to result transmission, an amount of
Kshs.555,424,638 was not effectively utilized due to late delivery of goods and services

or non-delivery and non-provision of the same as follows:

(0 Excess Purchase of Data Bundle
749,640.5 GB of data bundle valued at Kshs. 127,625,926 were procured from the ttuee (3)

Service Providers. However, analysis of actual SIM cards' data usage revealed that 605.3 GB

valued at Kshs.5 15,269 were utilized, resulting in unutilized, expired and wastage of 149,035

GB of data bundle valued at Kshs.127,109,656.

Management Response

He subrnitted that as part the Commission's risk management and mitigation strategy for the

results transmission in order to guarantee the availability, reliability, security and effrciency

of the RTS network, the commission did the following: -

i) As opposed to using one network mobile operator, the commission engaged allthe 3

operators as a consortiurn of what was referred to as the consoftium of Mobile

Network Operators -
ii) The Commission also sort the involvement of the CA as the industry regulator to offer

Technical advice during engagements with the MNOS

iii) The MNOS /IEBC/ETAC divided the country into 13 Zones

iv) The MNOS were equally allocated zones as either the Primary or Secondary operator

on basis of among other risk considerations of: -

a. The technical risks such as netu,ork failure, coverage or availability

b. The political risk management where the Commission needed to ensure that any

malicious technology sabotage within any service provider does not affect the

electoral process on a wider scaie. Thus the need to distribute the risks

v) Each KIEMs tablet had trrro SIM cards slots fDual SIM] for purposes of redundancy;

only one of the SiM card was to be used at a time to manage the risks. Each was

adopted as either Primary or secondary by the two different MNOs

There were a total of 40,883 polling stations and 45,000 KIEMS kits which included

spares and training kits. This required in total 90,000 SIM Cards

Mitigation for areas without 3G network coverage

Based on the repoft submitted to Senate and Parliament by the Communications

Authorify of Kenya, it was confirmed that only 78%o of the country had 3G network

which was only concentrated in the main cities and towns as opposed to the

countryside where the Commission conducts the elections. The CA's recommendation

was that the Commission required Thuraya to guarantee 100% transmission of
election results.
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He reported that a fufther assessment with the CA and the MNOs confirmed that 3G
network could be used for transmission. However, about I i,000 polling stations werein areas without 3G coverage. To mitigate this and based on the above
recommendation, the commission acquired the Thuraya technology (modems) whjch
were distributed at the 290 constituency tallying centres, 4l county tallying centres
and the rest among the I i,000 polling stations. It is irnponant to nore that where the
polling station could not transmit, Thura1,3 transmission was available at the
constituency and counfy talll,ing centres. (see newspaper advert)

He submitted that use of Thuraya technology is usually expensive. The choice of
unlimited data bundles option for Thuraya for 5 days was the cheapest option
available for the Commission. The only other options available then were for a
minimum contract period of one month and were more expensive (as attached). The
Commission negotiated for a customized 5-day package which is cheaper compared
to the others. Where the two SIM cards would not be used due to poor network, the
Presiding officer (Po) wourd resofi to use of the Thuraya. The Thuraya was to be
used as the last resoil (Annex 8)

The Comrnission had a total of 40,883 polling sthtions out of this about i 1,000 did not
3G network coverage.

This is the basis that the Thuraya solution was inr'oduced to suppofi areas where there
was no 3G coverage.

He reported that the Thuraya was a provided as a third option for the result
transmission in these regions.

The Thuraya was provided by one of the MNOs. It was parl of the consortiurn
solution.

The risk rnitigation tvas also informed by the experience of the result transmission in
the 2013 General Elections and the need to improve on the availabiliry of the results
transm ission infrastructure and network.

The Data Bundles
In order to electronicaily transmit data in our case the text and image results - data
bundles are required for the Thuraya and the SIM Cards
The Data bundles were procured as per the Commission's and Elections Act 2016
legal requirements for the results transmission for the general election.
The data bundles from the MNos are usually time-bound and expire on a daily.
weekly or monthly basis. In the case of results transmission for election, the
Commission procured monthly data bundles package.
The producvtariff of the data bundles available from the MNo was monthly
subscription where the resource was bound to expire if unutirized
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The 500MB per SiM card'data bundles monthly tariff procured by the eommission

was informed by the foilorving requirements for the Month of May, June, July,

August, September and October 2011 after an assessment/analysis:

a) Production Environment this for setting up and testing each KIEMS Kit with

SIM card

b) Voter Verification May 10 2017 (30 days' activity) - transmit Logs of verified

voters

c) Load and Stress Testing of the backhaul links connectivity of the MNOS to
the 90,000 SIM cards

d) Countrywide Simulation of Technology as required by law- On 9th June20l7-

transmission testing was done across the country in some polling stations

e) Countrywide Simulation of Technology 31st July 2017 - 2nd Testing of
transmission

0 Training of Elections Officials.
g) General Election 2017

h) Fresh Presidential Election 26 October 2017

He submitted that the that the data bundles were pre-loaded two months to the elections for
purposes of supporting the items a) to f) above and another pre-loaded for the election month

to support items g) and h).

For purposes of rnonitoring and auditing the election system security for the results the

system u,as activated two days before, during and two days after the election date, in this case

6th August 2017 to 10th August 2077 and, from 24'h October 7017 to 28e October 2017 for the

Fresh Presidential Elections and among other activities the system captures is bundle

utilization , and this is the report the Auditors relied on which does not include the activities

a- f above as there was no need to monitor this.

The table below expiains the analysis of total bundles procured for one election.

No. Polling stations Primary SIM
card bundles

Secondary SIM card

bundles

Total capacity for
one election

45,000 5OOMB 5OOMB 45TB

Bundle per
SIM card

August
General
Elections
(No. of SIM
cards)

Fresh
Presidentia
I Elections
(No. of
SfM cards)

TOTALS
(b+c)

TOTAL
BIINDLE
S FOR
ONE
MONTH
(GB)
(ax
dy1000

TOTA
L
BUND
LES
(GB)
FOR
TWO
MONT
HS
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Safaricom 50ONIB 25,ggg 42,733 68,022 34,011 68,022

Aifiel 5OOMB 37,299 30,918 62,216 3 1,109 62,216
Telkom Unlimited 24,365 16,992 41,257 Unlimited Unlimit

ed
Thuraya Unlimited

for five days

1 000 553 1,553

(not added

because only

bundles

were topped

up for the

first 1,000)

Unlimited N/A

TOTALS 81,552 89,943

In summary, the data bundles procured by the Commission is a product of the mobile
nefwork operators and was a monthly data bundle tariff which expires if unutilized after 30
days' The Commission for the purpose of the preparation for elections procured the data
bundles for various activities as shown above for the months of May, June, July, August and
September.

The data used by the auditors is only a subset of the total requirements for all these activities
and was picked from a different context of election-day monitoring.

Members Observation

In regards to 2. I (i) Members observed the following:

1. The transmission of result was not fully achieved despite the Commission incurring a

totalof Kshs. 1,345,515.190 on the same

2. Value for money was not achieved in one above

3. The query remained unresolved

(ii) Examination of Payment Vouchers
Examination of Payment Vouchers relating to purchase of Thuraya IP+ SIM loaded with
unlimited data bundles for five (5) days and others supplied has revealed the following
information:

PV No. PV Date Delivery No. Delivery Date Qty Amount (Xshs.)
266 25.09.17 t42940 2.08.17 700

8832 22.07.t7 300 639,028,498.00

1502 26.01.18 144444 24.08.17 553 273,869,352.07

Sim Cards

1118 8.12.17 1 000 167,681,672.00

Total 25s3 7,080,579,512.07
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An audit review of records revealed anomalies as follows:
(a) Mismanagement of 553 Thuraya Modems and SIM Cards Loaded with Data
Delivery Note Number 144444 attached to Payment Voucher No. i502 indicate that 553

Thuraya Modems and SIM Cards loaded with Data were delivered on 24 August 2017.
However, records maintained on Stores Ledger Card 53 Number 427532 and Counter

Receipt Voucher S i3 Number 5939334 show that these goods were received on 5 October
2017 and 77 January 2018 respectively.

These goods with a value of Kshs.303,822,247 included in one (1) invoice paid through

Payment Voucher Nos. 266 and 1502 were therefore, not used for the intended purposes.

Management Response

He submitted that the Thuraya Modems were procured in accordance with the contract for
Supply and Delivery, Installation, Implementation, Commissioning of Network for Result

Transmission System Tender No. IEBC/S 6/2016-2017 . The intended purpose of the Thuraya

Modems as stated in clause 8.2ofthe contract is foruse duringthe General Electionsof 8e
August 2017 and any subsequent presidential run-off election, and by-elections and

referendum during the duration of the contract. (Annex 9)

He refuted that the 553 Thuraya modems and SIM cards were received on 5110/2017 and
171112018. The goods were delivered at the warehouse on 25/812017 and inspected on
41912017 as per the attached delivery note No. 144444, 53 Card No.427532;427509;427501,
Counter Issue & receipt Vouchers and inspection repofi (Annex 9B). The Thuraya modems

and SIM cards were distributed and the bundles of all the 1553 Thuraya modems were
activated on 24/10/2017 and were used during the Fresh presidential Elections as per your
assertion in query 2.4(rii). Attached is activation reports for audit review (Annex 9C).
Fufiher, the commission continues to use the modems for subsequent elections.

(b) Procurement of additionall,000 Thuraya SIM Cards Loaded with Data
Records further shorv that the Commission purchased additional 1,000 Thuraya SIM Cards

loaded with Data valued at Kshs. 119,663,280 for use during Fresh Presidential Election and

the amount was included in Payrnent Voucher Number I 118.

However, the audit has revealed that these SIM Cards were not delivered, and therefore, on
i7 October 2017, the Commission re-activated and re-used 1553 SiM Cards earlier purchased

for the General Elections.
In the circumstances, the lawfulness, authorization and value for money of the expenditure of
totalling Kshs.719,663,280 cannot be confirmed as required under Section 68 (1) (a) and (b)
of the Public Finance Management Act,2012.

Management Response

Ile submitted that the 1000 Thuraya modems used during the General Elections (GE) were
loaded with data bundles which expired five (5) days after activation and therefore could not
be re-used for the Fresh Presidential Election (FPE).
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For FPE, the Commission had 1553 Thuraya modems of which 1000 had their bundles
utilized in 818/17 Election as explained above. The remaining 553 which were delivered after
8/8/2017 as per Clause 7.11.2 of the contract had unused bundles. Therefore, the Commission
only procured data bundles for 1000 Thural,a modems CNOT SIM cards) because they had
been utilized before. during and after August 2Ol7 GE.

It is worth noting that the Thuraya SIM cards were never procured separately, but rather they
were in-built in the Thuraya modems and delivered with bundles. Upon expiry of bundles, the
Commission did not buy additional SIM cards again but rather topped up the bundles for the
1000 simcards. Attach copy of Airtel contract and clarification letter from Airtel dated
29.10.20L8 (Annex 9)

(c) Undelivered SIM Cards
TheCommissionfurtherpurchased 31,928 otheradditional SlMCardsforuseon 26October
2017. However, records show that 23,261 SIM Cards were received and distributed to
Constituencies. leaving a balance of 8,667 SIM Cards u,hose unit price is Kshs.Sl5 that were
purchased at Kshs. 4,463,505 but u,ere not delivered.

Management Response

He adrnitted that the Commission purchased 31,928 sim cards from Airtel Networks ltd and
distributed only 23,261. The Commission ordered for 31,298 SIM Cards which were al]
delivered and installed in KIEMS lcits as per the Delivery Note No.146935, inspection reporr
and distribution list. (Annex 10)

(d) Undelivered SIM Cards from Another Firm
The Conrnlission also purchased other 27,237 SIM Cards from another firm for use on 8
August 2017. Hou'ever, lecords show that26,674 SIM Cards were received and distributed
to Constituencies, Ieaving a balance of 563 SIM Cards whose unit price is Kshs.650 that rvere
purchased at Kshs. 365,950 but were not delivered.

[{anagement Response

He admitted that the Commission received 26,674 SIM Cards from Telkom Kenya itd. The
Commission ordered for 27,237 SIM Cards which were fully delivered and paid for as per
delivery notes dated 19s June 2017 for 26,674 and another one dated 20 July 2017 for 900.
Invoice No.HEA17091769210 and delivery notes are atrached. (Annex I 1).

The payment voucher no. 541 for the same is available for audit review.

Members Observation

In regards to 2. i(ii) Ir,lembers observed the follou,ing

1. The Committee wondered why the Comrnission Could not use the postpaid solution
whereby the vendor get paid what has exactly been utilized
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2. Value for money was not achieved in one above

3. The query remained unresolved

2.2 MANAGEMENT OF 1,OOO THT]RAYA MODEMS AND SIM CARDS

LOA.DED WITH DATA

Audit has revealed that the first batch of 700 and 300 Thuraya Data Modems and Sim Cards

with unlimited data bundle were delivered and distributed to the Constituencies before the

General Election. However, records show that only 339 modems and SIM Cards with data

usage of only 4 GB were used.

Indications are that the Commission did not evaluate the actual data required, which would

have been the basis for determination of actual cost. Fufther, the Commission has not

clarified why it was not necessary to negotiate for post payment anangements that would

have guaranteed payment for actual data utilized.

Management Response

He submitted that the Results Transmission using the Thuraya modems was one of the three

alternative methods the Commission used to assure business continuity. It u,as not expected

that ali the methods wiii be used at the same time. Transmission using the Thuraya modems

was to be used in event of failure of the other alternative methods. This was risk mitigation

measure as per Elections Amendment Act 2016 Section 39(l) (C) and 44; and Election

(Technology) Regulations.

As redundant links, the Thuraya modem solution was to ensure 100% network availabiliS, at

all times. This necessitated the use of the 1000 Thuraya modems during the GE. The

uniirnited package was the only option that was least expensive and did not require a longer-

term contract. (Annex 8)

With regard to negotiation for postpaid arrangement, none of the Mobile Network Operators

(Safaricom, Airtel and Telkom) had a tariff where they give bundles to customers on credit

and then later on pay for actual data utilized. The customer either purchases a pre-determined

bundle size or load airtime and consumes data on the go.

Members Obsen'ation

1. Value for tnoney was not achieved in above procureinent

2. The query remained unresolved

2.3 FAILIIRE TO PROVIDE PAYMENT VOUCHERS AND OTHER

DOCT'MENTS
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In addition, the commission has not provided for audit review payment voucher and other
supporting documents used to pay lv{/s Telkom for 16,825 SIM Cards claimed to have been
used for the Fresh Presidential Election. The commission is, therefore, in breach of section
9 (1) (e) of Pubtic Audit Act,20t5.

Management Response
Payment voucher no' 949 amounting to Ifth 30,362,362 for the provision of SIM Cards, sLA
Management APN and APN Backhaui and services was paid in 20i 7/1g financial year and
does not relate to the year under review (i.e.2016/17).The voucher is however available for
audit verification. (Annex 12)

Members Observation

I ' The Auditor General to verif, the documents and report back to the Committce

2. The query remained unresolved

There being no other business, the s was adjourned at Twenty Three Minutes past Four

I

O'cl

Signed

(Chairperson)
Date 6l{ 4 ,r

,
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Assistant Accountant General

MINUTES OF TI{E 119TH SITTING OF TIIE PIIBLIC ACCOUNTS COMMNTEE
IIELD ON MONDAY 26THNOVEMBER, 2018 IN COMMITTEE ROOM 9, MA[N
PARLIAMENT BIIILDING,AT 1 O. OOAM
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MIN No. 495/201 8 : PRELIMINARIES
The Chairperson called the meeting to order at Twent,v Seven Minutes past Ten foilowed by a
word of prayer and introductions.

F S

Confirmation of the Minutes of the previous sittings were defened to the next meeting and
therefore no matter arose

1 CE
COMMISSION
The A orooriation unts- C)ther Public Accou ts and the unts of the F nds for
the 20 6/24L7

Mr. Ma{anHuseinthe Accounting Officer and the Ag. Secretary for Cornmission appeared
before the Comrnittee accompanied by the following officers and Commissioners:

N

1. Mr. WafulaChebukati
2. Mr. BoyaMulu
3. Prof. Abdi Guliye
4. Ms. ChrispineOwiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi
8. Mr. James Muhati
9. Ms. Immaculate Kassait

10. I&. PatricNyakira
11. Mr. Michael Ouma
12.Mr. Andrew K. Limo
13. Mr. Benard O. Nyachilo
14. Mr. Silas Njeru
i5. Mr. Tabitha Mutemi

Commissioner

Commisioner
Ag. DLPA
Director Finance
Finance Officer
IV{/FA Chairs Office
Director ICT
Director Voter Registration
FA

}WICT

Communication Manager

Ag. Director Procurement

iU/ICT
MCCA

Chairrnan

And he submitted as follows

3. PROCUREMENT OF DATA CENTRES AND BACK TIP INFRASTRUCTIJRE
(cl,ouD sERvrcES)

A letter Ref No. GISEUMENLLI20|T-0000027822 dated 28 lune 2017 and IEBC's
response Ref No. IEBCiAD\,{/5/17 dated 30 June 2017 confirms installation of Database on
the NTr cloud based platform in London UK from 29 lune to 30 Septemberz0lT.

According to the addendum to the evaluation report dated 28 September 2017,the supplier
had admitted inabilily to install Result Transmission Systems (RTS) in the local environment
due to time and technical constraints.
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Indications under Paragraph 6 of the scope of work contained in the Terms of Engagement
for Safran Identity and Security Limited dated i 7 October 2017 are that, the supplier was
contracted by the Commission to install and configure backup and backend infrastructure
(Cloud Service) which included installation of RTS application; Data Base and System
Security and monitoring access as may be requested.

3.1 Audit Findings

In all, IEBC spent on Back Up lnfrastructure (Cloud Services) for Supply and
implementation of IEBC primary and secondary data centres for General Election and Fresh
Presidential Election respectively Kshs.249,128,933.52 and Kshs.73,677,177 .88. The
Commission was to build a new converged server for primary data center and disaster
recovery site to support its electoral technology requirements and other Commission IT
operations. The data centers were to provide a seamless access and high availability service
to comply with provision of all election laws. The tender was evaluated and awarded to a
contractor at a tender sum of Kshs.249,128,933.52 on 2lMarch 2017.

Examination of records revealed that the contractor has been paid the entire contract amount
of Kshs.249 ,128,933 .52 for delivery of hardware. However, the Commission paid the vendor
before testing and commissioning of the equipment.

Other related expenditure were the following:

Contract for BVR iBM server infrastructure maintenance and KIEMS infrastructure security
monitoring solution was awarded through direct procurement method to a firm at
Kshs.452,006,003.77 on 17 luly,2017 for a period of one (1) year ending in June 2018. The
Commission has explained that Kshs.83,094,240 has so far been paid out of
Kshs.452,006,003 and the contract has been terminated.
These expenditure unless implemented judiciousiy for on-going back up and data centre
infrastructure, could iead to nugatory investment. The investment was anticipated to include;
(a) Vulnerability and event management

(b) Cyber security operations center (CSOC)

(c) SOC automation

(d) Web application firewalls
(e) Anti-distributed denial of service solution

(0 Next generation firewalls, email security and licenses

(g) Network discovery and compliance solution

(h) Training on deployed security solutions

(i) One-year hardware wananty and technical support

J

Seruices Contract Value
Provision of IBM server infrastructure and KIEMs security monitoring
solution

452,006,003.'11

Provision ofOracle database and security solution 273,643,447
Provision ofCo-location services for data centre and disaster recovery site 28,03 5,283.68

753,684.734.45

Management Response



He denied that the Cornmission paid the vendor before testing and commissionrng of the
equipment. The contract for the supply, delivery, installation, commissioning and support of
the IEBC primary and secondary datacenter hardware and storage was signed onZZtOjtZO'7,
delivery of the equipment done on 30'h June 2017 (delivery note Annex 13) and technical test
and acceptauce done on il'h July 2017 by contract implimentation committee (Annex 14).
The vendor issued the warranties on l3 JuneZ0ll (Annex 15) and
Payment made on l4s September 2017 after all theabove requirements had been met.

I

With regard to sourcing of IBIvI server infrastructure and KIEMs security rnonitoring solution
using direct procuretnent the Commission used the method pursuant to section 10-?(2) (d) of
the PPADA 2015 which provides rhe following: -

"the procuring entity, having procured goods, equipment, technology or services from a
supplier or contractor, determines that additional supplies shall be procured fi.om that supplier
or contractor for reasons of standardization or because of the need for cornpatibility with
existing goods, equipment, technology or services, taking into account the effectiveness of
the original procurement in meeting the needs of the procuring entify, the limited size of the
proposed procurement in relation to the original procurement, the reasonableness of the price
and the unsuitability of alternatives to the goods or services in question"

He submitted the BVR System in use was acquired by the Commission in 2Ol2 and holds
critical data on the register of voters. The current voters register is hosted in IBM server
infrastructure.

With regard to auditor's comment on nugatory investment the Commission would like to
respond as follows:-

The Commission was trot only acquiring the iBM security solution for the 8th August 2017
General Election suppofi but also to secure its internal systems and network which are used
in the day to day operations of the Commission's mandate including the elections as indicated
in the IBM TORs.

The BVR system runs on IBM servers, IBM conducted an assessment which showed that the
maintenance of the servers were out of warranty. The assessment report indicated that the
support was criticai. (Annex i5)
The Provision of IBM Server Infrastructure and KIEMS security monitoring solution contract
included the following: -

a. Maintenance of the BVR server's infrastructure. This was delivered before the
election as per aitached IBM Maintenance repoft. (Annex i2)

b. Securiry Operation center was used during the 8/8/2017 GE as per IBM sign off
Repoft (Annex 13)

c. Supply of other security monitoring solutions for the GE

He reported that deliverabie item number (c) above was not implemented because IBM
terminated the contract on 9th October 2017 (Annexl7). All the unverified deliverables i.e.
item (a) to (i) in the audit query fall under this deliverable.
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JJ
t+ SOLUTION QTY

PRICE
SCIIEDULE
(trYCL
16%VAT)

DEMAND
LETTER(INCL
16%VAT)

PENDING

1

Supply and installation
of the security
information and event
management solution
(SIEM)-qradar

2 615,568.5 I 197,000.00 418,568.51

2.

Supply and Installation
of a Vulnerability and
patch management
solution.

2 30,244.39 30,000.00 244.39

3

Provision of Cyber
Security Operations
Center (CSOC)

I 720,214.86 689,500.00 30,714.86

5.

Supply and Installation
of the Web Application
Firewall (WAF)

2 193,3 89.98 147,000.00 46,389.98

7

Supply and Installation
of the Next Generation
Firewalls

4 85,578.90 2,900.00 82,678.90

8

Supply and Installation
of the Unified Threat
Management (UTIvt) &
Email Security solution.

2 304,427.07 264,000.00 40,427.07

10.
Supply and Installation
of Hardware Servers

2 t97,767.24 149,000.00 48,767.24

11.

SOC services:
Implementation services
and Project Management
Services

2 770,160.25 394,000.00 37 6,t60.25

14.

Maintenance and
Support Services for the
BVR servers

LOT 190,133.28 62,300.00 127,833.28

TOTAL 4,351,,743.32 1,935,700.00 2,416,043.32

He submitted the Commission undertook a joint verification exercise with IBM on June 2018

to determine the value of the work done up to the point of termination for discharge of
liability if any. Following this exercise IBM have delivered as shown in the table below;

i. The S800,000 was mandatory payment upon execution of the conkact.

ii. The iBM deliverables are totaling to $ 1,935,700.00 according to their demand based

on the joint verification exercise between IBM and IEBC. However, the commission

is in the process of validating the termination process in accordance with the terms of
the contract which carries with it penalties and surcharges and shall be applied

accordingly before the payment of the balances.
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The Commission confirms that a number of deliverabies have been installed and arein use in the daily operations in supporting the technology and security of the
commission's operations. For the pending deliverables, *t,i.h mainly involves
installation, configuration, and commissioning, the commission wilr cornprete the
respective project deliverables accordingly once the contract settlement process is
complete.

with regard to provision of colocation services amounting to Kshs. 2g,035,2g3.6g theCornmission would like to respond as follows: _

The meeting heard that the commission's Datacenter based at Anniversary Torvers, lTrhfloor, was commissioned in 2010. Its location, proximity to ground floor, accessibilify andenvironmental conditions are not ideal for the magnitude of the Cornmission,s operation.
Equally the data centre was arready obsorete in a[ as"pects.

This is what informed the Cornmission's decision to procure co-location services with amodern data center facility for the Comrnission's day to day operations and electious, and to
recruit a manager to be specifically responsible for tiris funltion. The co-location data centre
services are currently in use for the operations of the Cornllission and will remain in use forat least the next 5 years.

With regard to investment of Kshs. 273,643,447for provision of Oracle Database and
Security the Comrnission would like to provide the following representation: -

The need to procure Oracle database licenses was a requirement for the instailation of
KIEMS' Following a review and assessment of the Commission's technology environment
and securitysystems by Oracle tlrere was need to ensure proper security of the Commission,s
database systems that utilize the same. The solution-procured rnainly consiste.l of the
following del iverables;

a. The supply of Oracle Enterprise licenses.
b. installation of the Oracle enterprise management solution.
c. Installation of Audit vault and Database Firewall.

All above deliverables were supplied and used during the GE and FpE. and are currentlv
installed in the local data Centre. This was confirmed by the KENAO Auditors.

3.2 Change of Mode of Result Transmission Infrastructure

Aithough it has been explained that the technical specifications for new converged primary
and secondary data centers was to support its electoral technology requiremenis and other
Commission's IT operations, whose primary purpose was to aid transmission of election
results among other functions, the Commission changed result transmission system to what is
casually referred to as "cloud services".
In the circumstances, it is not possible to confirm the lawfulness and value for money for the
expendilure totaling Kshs.249,128,933 relating to Primary and Secondary DaIa centers as
required under Section 68(1) (a) and (b) of the Public Finance Management Acg2012.
Management Response
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He refuted that the only primary purpose of the servers was to aid transmission of election

results. The Commission was replacing its aging infrastructure as per the TORs in the
contract (Annex l8). The commission has since migrated all its servers including results

transmission systems and data bases into this infrastructure.

Plenary
The following came out plenary in regards to paragraph 3:

o That the contract for maintenance of server had lapse
. BVR kits servers were supplied by SafronMorpho

Fair hearing for Mr. James Muhati
He submitted that he participated in the preparation of election but did not partake in the
procurement process. He further subrnitted that during the period in question, he had been
sent on a compulsory leave.

Responsibilty
1. Ezra Chiloba -Former CEO
2. PraxedesTororei- Former Director Legal

The Cornmittee resolved to invite Mr. Ezra Chiloba and PaxedesTorerei on 2gthNovember
2018 and 3'd December,2018 respectively

Fur-ther Members resolved to invite the director IBM - East Africa on or before 3'd
December,20l8

Members Observation
1. Members Observed that the use 5103 2 (d) of PPADA,2015 for directpurchase of

BVR severs from IBM is invalid since the servers were procured from SafroMorpho
2. The query remains unresolved

4 PIIRCTIASE OF ORACLE DATABASE AND SECURITY SOLUTION

(D Background and Award of Contract
Examination of records show that a vendor was instructed through unreferenced letter dated
i3 April, 2017 to offer review and assessment of election technology. The vendor submitted
a report on 3 May, 2017 and on 23 May, 2017 the Commission developed Tenns of
Reference based on the vendor's recommendations.
The contract for supply and provision of the database and Security solution was awarded

through direct procurement to the same vendor at a contract sum of Kshs.273,643,457 within
three (3) days star-ting with tender opening on 29 May,2077, evaluated and negotiated on 30
May, 2017 and awarded on 3 | May,2017 .

(iD Audit Findings

(a) Unplanned Expenditure
The Commission procured these licenses at Kshs. 273,643,457. Examination of records

shows that the ICT department at IEBC requisitioned the purchase of Database Solutions and
Licenses at a cost ofKshs. 80,000,000. There appears to have been an excess expenditure of
Kshs.193,643,457.
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Management Response

With regard to supply and provision of the database and security solution using direct
procurement the Commission used the method pursuant to section 103(2) (a) of the ppADA
2015 which provides the following: -

"the goods, \ 'orks or services are available only from a pafticular supplier or contractor, or a
particular supplier or contractor has exclusive rights in respect oi tt" goods, works or
services, and no reasonable alternative or substitute exists',

The IEBC voters' registration data is hosted in an Oracle database platform. Oracle is the
only service provider for oracle licenses for database and related services.

i{e submitted that the User directorate requisitioned for the purchase of Oracle licenses at an
estimated cost of Ksh. 80,000,000.00. The Cornrnission had planned to only prt-rcure the
Oracle Iicenses However, KPMG Audit report provided insight on the status of the data baseof register of voters which infornred the need for the ieview and assessrnent of the
Cornrnission's technology. Oracle technologies was in this regard engaged to upderlake the
review.

He reporled that after a review and assessment of the Commission's technology, it became
clear that the extra funds were required to purchase Oracle database and security solution to
adequately address the gaps identified. This required additional funding wtricfi was then
sought in the 20I 7 /2018 ,financial year to bridge the budget gap and the same approved by the
National Treasury oh 30'n August 2017. (Annex 19)

He further repofted that the Comrnission further, reviewed its procurement plan which was
approved by the Accounting Officer to facilitate the procurement of the oraCle database and
security solution. It should be noted that, no procurement process can be initiated before
budget availability and approved procurement plan in IFMIS.
(b) Audit Verification
An audit verification revealed that the Database had been installed at IEBC but another
contractor had not installed the Results Transmission Sysrem (RTS) application and the
vendor had not implemented the Real Application Cluster (RAC) for the Results
Transmission System anci Database Vauit.
Management Response

He admitted that the vendor had not installed the Results Transmission System (RTS)
application in the local environment due to time and technical constraints. However, the
installation of Database and RTS was done on the NTT Cloud based piarfonn

He further admimed that another vendor did not implement the Real Application Cluster
(RAC) for the result transmission system that allows up to 100 instances of a single database.

The vendor installed a single database instance of the RTS database for purposes of elections.
However, a meeting between Oracle and IEBC held on 4th May 2018 agreed on plan to

implement the RAC.
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He submitted that all the milestones for the project have been delivered except for the
implementation of Real Application Cluster @AC). The cost of RAC has been withheld until
the component is fully implemented. Further, the Commission has not made all the payments

and will only pay when all milestones are satisfactorily achieved.

He submitted that all the other Oracle database deliverables were implemented as expected,

and the system is operational and functional. This was confirmed by the KENAO auditors.

The inspection and Acceptance certificates are available for audit review (Annex 20).

Plenary regards to paragraph 4

When asked u,hy the scope changed from Ksh 80,0000 to 273,643,457 he responded that the
Ksh 80,000,000 was meant for purchase of licenses only, however after the KMPG audit it
was realized that there was need to purchase Oracle database and security solution to
adequately address the gaps identified. Thefund was sought through NationalTreasury

Members Observation

Members requested to be provided with the following documentsto inform the decision

rnaking:

1. Copy of the Unreferenced letter (referred in the Audit)
2. List of Directors Oracle Technologies Kenya Ltd

The query remains unresolved

5 PROCUREMENT OF CO-LOCATION SERVICES FOR DATA CENTRE AND
DISASTER RECOYERY SITE

Audit of contract of procurement of Co-Location Services for Data Centre and Disaster
Recovery Site revealed unsatisfactory matters as follows:
Award of Contract to Un-Prequalified Bidder
The Commission through letters Ref IEBC/ADWI/\8 dated 22 August 2016 and Ref. No.
IEBC/ADM/5/I8 dated 22 August 2016 addressed to Kenya Revenue Authority and Capital
Markets Authority respectively requested for names and contacts of various service providers
who positively responded to their tender for provision of data center co-location services.

In response, the two (2) agencies provided the required information through letters Reference

No. CMA./PROC/1/063 dated 29 August 2016 and Ref No. KRA/511003/44 dated 7

September 2016.

However, in unclear circumstances, the tender evaluation committee recommended the award
of the contract to a firm which was not listed in responses, therefore, could not provide

service for Co-location Services for Data Centre and Disaster Recovery Site at a tender sum
of Kshs. 23,1 I 1,083.68.

Further, the contract was again varied by Kshs.4,924,200 and awarded to the firm at Kshs.
28,035,283.68 for which no explanation has been provided.
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We reiterate the earlier recommendation that these expenditures unless implemented

]::::l}:y for on-going back up and data centre infrastructur., .;riJ t;la'io nugu,o,y
rnvestment.

Management Response

He submitted that the commission noted that the issue of colocation of Secondary site is asecurity issue from risk management point of view. According to b"rt p.u"tl";;,;. ,hot 
sitefacility' for an organization should not be known. In accordance *ith the above asseftion, TheCommission wrote to the CMA and KRA as part of knowledge sharing process which did ,ot

form the basis for the procurement of collocation services.

He further submitted that the Commission noted that the firms that had expressed interest intheir tenders were not owners of the collocation facilities but were only sub dealers. It iswotth noting that the process above was not meant to prequalifu uny .o111puny to the
Commission.

He reporled that the Commission used restricted tendering rnethod pursuant to section ly1(a)
and (c) of PPAD Act, 2015 and Section 5a(a) of PPD Regulations 2006 to engage IUls
Telkom which was totally different from the listing of firms piovided by the CIraAand KRA.
Attach approval for use of restricted tender (Annex 21).

In the evaluation report the evaluation comniittee noted that the bidder had provided
connectivity and replication Iinks as options at a cost of Kshs.4,9Z4,2OO The evaluation
commiftee further noted replication link as a necessary requirement for the trvo Colocations
sites to work. The professional opinion dated l6th May 201i, paragraph 4.4, noted impoftance
of replication links and recommended award of the same. this was approved by the
Accounting Officer on 17th May 201i. Attached is the Evaluation reports and professional
opinion (Annex 22).

In regard to nugatory investment, the Comrnission has since migrated all its hardware servers
and database systems to the co-location sites and the sites are optimally being utilized for the
intended purpose.

Members Observation

l. Members Observed that Telkom Kenya was not Iisted in the prequaiification of both
CMA and KRA

2. The query remains unresolved

MIN NO.482l2018: ANV OTHER BUSINESS

There being no other business, the sitting adjourned at Thirty Minutes past One O'clock

Signed

(Chairperson)

was

Date
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MIN No. 47912018: PRELIMINARIES
The Chairperson called the meeting to order at 45 Minutes past Two O,clock followed by a
word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
therefore no matter arose

VID
COMMISSION

the of
the 20 6/2077

Mr' Marjan Husein the Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Cornmissioners:

for

l. Mr. Wafula Chebukati
2. Mr. Boya Mulu
3. Prof. Abdi Guliye
4. Ms. Chrispine Owiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi

8. Mr. James Muhati
9. Ms. Immaculate Kassait

10. Mr. Pafric Nyakira
I1. Mr. Michael Ouma

12. Mr. Andrew K. Limo
13. Mr. Benard O. Nyachilo
14. Mr. Silas Njeru
15. Mr. Tabitha Mutemi

Chairman

Commissioner

Commisioner

Ag. DLPA
Director Finance

Finance Officer
i\4/FA Chairs Office
Director ICT
Director Voter Registration
FA
I\4/ICT

Communication iVlanager

Ag. Director Procurement

MACT
MCCA

Ard he submitted as follows:

6. Supply and Delivery of Ballot Papers for Elections, Statutory Declaration Forms
and The Register of Voters

Although records show that the contract was awarded through open tender, restricted
tendering and later direct procurement the Commission has not provided letters of
notification and contract documents for all the three (3) different methods of procurement
awarding the sarne contract.

Further, records show double payment of Kshs.20,484,474 through invoice No.2017/1024
and No. 2017/10245 dated 23 October 2017 and24 October 2017 respectively were issued by
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the Supplier for the same service of printing of ballot papers, election forms and poll registers
for use during the General Election and Fresh Presidential Election. The Commission
explains that Kshs. i 5,500,000 has so far been recovered, leaving a balance of
Kshs.4,981,474.

Management Response

He submitted that the Commission had provided the above repofted documents in its
submission to KENAO on 3'd July 2018. The documents for open tender, restricted anddirect
procurement are available for audit review:

i. Notification of award and the contract documents for the open tender

ii. Notification to the bidders of the decision of the PPRB terminating the
procurement process for restricted tender

iii. Notification of award and contract documents for the. direct procurements

(Annex 23)

He admitted that the Commission overpaid the supplier by Ksh 20,484,474. However, an

amount of 15.5m has since been recovered by the Commission (Annex24). The vendor,

without concurrence of the Commission, retained Ksh 4.5m since the Commission had

outstanding invoices as follows:

Payme
nt
pendin

pendin

Payme
nt&

SI
Date

AGPP
Invoice Description

Amount in IEBC
PO No

Amount
received

Rema
rkNo USD

I
24-
Apr-14

IEBC
K240414

Othaya ballot paper &
forms

5,498.04 17188s4

i0 10-
Aug-15

IEBC
K1008 r s

North Ugenya Balots 1,7 51.66 t779264

Payme
nt
pendin
o

11
06-
Feb-16

IEBC-
K060216-
1

Nyongares Ballots 2,742.25
Payme
nt&
PO

Masogaleni Ballots 1,950.03

13

t9-
May-
L6

IEBC
Kl90516

Ngobit Ballots 2,368.14

1065West Uyoma Ballots 1,918.62
revised
PO

Lelmokwo/1.{gechek
Ballos

3,1 13.14
pendin
o

15
18-
Mar-17

IEBC
Ki50317-
1

Maji Mazuri Ballots 2,742.08 I 3s9
Payme
nt
pendin
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sl.
Date AGPP

Invoice Description
Amount in MBC

PO No.
Amount
received

Rema
rkNo USD

o
D

30
23-
Oct-17

20t71102
4t Presidential Forms I 03, I 69.

Payme

nt
pendin
o

32
15-

Mar-18
5

Byelection ballots
NA Kitui West +
CAW Kinondo +
CAW Ruguru

20,920.4

Payme
nt
pendin
o

Unapplied receipt 296,125
Unappl
ied

GRAND TOTAL 145,573.2 296,725
Account
Balance 150,551

refund
ed

Members Observation

Plenary

The following came out of plenary:

1. The Vendor was Al Ghurair Company
2. The Supplier issues two different invoices on the same claim although amounts

differed from one another.

3. The Commission paid both invoices
4. No Administrative action was taken against Officers who occasioned the double

payment

Fair Hearing for Mr.Ibrahim Osman- Director Finance
He admitted that it was an Oversight. The Vouchers went through the normal approval
process and payment made. However a recovery process was initiated immediately.

Fair Hearing for Mr. Marjan Hussein-Ag. CEO
He submitted that he shares the same explanations as the Director Finance and undertook to
pursue administration action against the concerned Officers.

The meeting directed that the accounting Officer to Provides evidence of Administration
action as soon as possible

Members Observations
Members made the following Observations:

1. Due diligence was not done

2. Negligence by the Directorate of Finance

3. The query remained unresolved
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7 . Supply and Delivery of Ballot Boxes for the General Elections

Examination of records shows that the Commission awarded the lowest evaluated contract for
the supply and delivery of 106,000 ballot boxes for the general elections to an engineering

works contractor at a contract sum of Kshs. 196,100,000.00 (or Kshs.1,850 per unit).

Change of Contract Price

Records show that the Commission procured additional 42,927 ballot boxes for Fresh

Presidential Election at a unit rate of Kshs .2,500 instead of Kshs.2,250 offered by the supplier
resulting in an excess payment of Kshs.10,731,750.

Further, the cornmission has not justified change of unit cost from the initial amount of Kshs.
1,850 to Kshs. 2,500 from the firm without a validly executed contract. Indications are that
there was an attempt to vary the contract which has resulted in total excess payment of Kshs.
27,902,550.

In addition, a verification undertaken in twenty-eight (28) sampled counties across the
country revealed that there was inconsistencies on issued ballot boxes maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
9,101 ballot boxeswhich have not been adequately accounted for.

Management Response

He submitted that the vendor, Ms. Belgon Engineering Works Ltd, specializes in fabrication

works including fabrication of ballot boxes and iids. The firm has previously supplied the

Commission u,ith fabricated ballot boxes and the same used in various elections.

He further subinitted that the commission started procurement process' under tender

IEBC/44/2017/18 where the bidder quoted a unit price of Kshs. 2,250 for the additional

42,927 ballot boxes for Fresh Presidential Election. The notification of award dated 29th

September was issued and was accepted by the Supplier on 2nd October 2017. However, the

supplier expressed inability to meet the deadline for 26th October 2077 election because of
time constraints.

He reported that on 4th October 2017 the supplier held a meeting with the Commission to

express his concerns and on 5th October 2017 he followed it a letter proposing away forward

which involved a combination of local and international production. This involved addition

cost in terms of freight amounting to USD 302,335. The Commission abandoned thetender

because of cost implication and risk related to iate delivery. No contract was signed.

He further reported that the Commission initiated a fresh direct procurement which closed on

lOth October 2017 . The supplier made an offer of Kshs. 2,500 per unit which was awarded.

The supplier accepted the award. Contract was signed with the supplier on 17th October

2017.
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He submitted that the increase in unit price from Kshs. 1,g50 to Kshs. 2,500 was occasioned
by shorter delivery timelines required for the Fresh Presidential Election than required for the
General Election' The supplier's production capacity was not adequate to produce the
required quantity within Iess than two weeks neceisitating deployment of extra resources bythe suppliers.

He refuted that there was inconsistencies of records on issued ballot boxes maintained at theIEBC warehouse. Attached is stores ledger and conrrol card (s3) 42766g;g60510; g60512;
delivery notes and supporting copies of counter receipt (S13) No. 5g3g312 and,issue voucher
(s 12).

Plenary
when asked how the supplier managed to deliver the ballots boxes rvithin 9 days he

:"-:f:::o 
that the supplier irnported a second mould that supporred the other hence timely

oerrvery

Members Observations
l' Members wondered how the imporlation. manufacturing and supply of the ballot

boxes would happen in such a sjrort time
2' Members resolved to invite Director Ms. Belgon Engineering works Ltd on cr before

4th December,20l8
3. The query remained unresolved

B. SUPPLY AND DELIVERY OF BADGES

Examination of records show that the Comrnission awarded a contract for the supply and
delivery of 550,381 badges on 20 March,2olT to a construction company at a contract sum
of Kshs. 44,03 0,480.00.

Audit Findings

(a) Alteration of Contract price Schedule

Examination of the Form of tender revealed interlineations on quantity, unit cost and the total
price figures show that the initial contract amount was Kshs.9,554,i70.00, however, it was
later cancelled and changed to Kshs.44,030,480.00 for the supply of 550,3g1 badges. No
satisfactory explanation was provided for change resuiting in excess payment of
Kshs.34,476,110.00 whose value and authorization cannot be confirmed in accordance with
Section 68(1)(a) and (b) of the Public Finance Management Act,2ol2.

Management Response

He admitted that there was alteration on the form of tender in the bid document. However, the
alterations were made by the bidder before submitting the bid documents and the same duly
counter signed.

He submitted that from the tender opening minutes and register, the quoted price tender sum
of Ksh. 44,030.480 is consistent with the fonn of tender amount. The quantities were also

I
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consistent with the addendum to the tender advert. Find attached tender opening register,
tender opening minutes, fonn of tender IEBC/3ll2Ol6-2017 page 33 and 35 of the bid
document and the notice of the addendum to the tender (Annex 26).

(b) Variation of Contract Price

Further, the Commission varied quantities of badges and procure d 712,gg7 additional badges
from the same supplier at Kshs.57,038,160.00 resulting in variation of contract priceby
l30oZ contrary to Section 139 (6) of the Public Procurement and Asset DisposalAct,20l5.

Management Response

He refuted that there was price variation of the badges by L3Oo/o, rather the first contract
relating to tender no. IEBC/31/2016-2017 was awarded to Ms. Talyani Construction and
General Supplies at unit cost of Kshs.80 to supply 550,381 badges and the second requisition
of 772,977 badges was sourced frorn the same supplier at unit cost of Kshs.80 through direct
procurement as per Accounting Officer approval dated 26th Aprll2017. There was therefore
no price variation. (Annex 27).

(c) Delivery Costs

Although records show that the cost for delivery of 550,381 badges to seventeen (17)
Regional offices across the country was inciuded in initial contract sum of
Kshs.44,030,480.00, these badges were delivered in Nairobi through Counter Receipt
Number 5982572 on 30 June, 2017.

Management Response

He admitted that the supplier did not deliver to the regions as per the bid document. The
Commission wrote to the supplier in June 2018 requesting for refund and also refened the
issue to the legal office to institute a recovery proceedings (Annex 2g).

(d) Audit Verification

An audit verification undertaken in thirty (30) sampled counties across the country revealed
that there were inconsistencies on issued badges maintained at IEBC warehouse in Nairobi
compared with actual receipts in the field resulting in a variance of 170,298 badges which
have not been accounted for.

in this circumstance, it is not possible to confirm that IEBC procured badges whose total cost
is Kshs. 107,068,640 using a system that is fair, equitable, transparent, competitive and cost
effective as required under Article 227 (l) of the Constitution of Kenya, 2010.

Management Response

He refuted that there was inconsistencies of records on issued badges maintained at thelEBC
warehouse.
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Attached is Stores ledger and control card (S3) delivery notes and supporting copy of counter
receipt (Si3) No. 5982572 and issue vouchers (Si2) (Annex29).

Plenary

L When asked for justification for procurement of the 2nd batch of bu6ges, Ms.
Imrnaculate Kassait responded that the badges were meant for Party Agents. The
Cornmission had not foreseen the need and was later introduce in the medium term
expenditure plan

2. When asked why he received the good in the store while it was tobe delivered at the
station, Mr. Benard O. Nyachio, fonner store Manager responded that he was not
informed that the goods were not to be received.

3. When asked for steps taken to recover the money, he submitted that the Cornmission
tabled a demand lelter on the same.

ivlernbers Observation
1. Members Observed that the demand letter written by IEBC to Ms. Talyani

Construction and General Supplies had no amount and tirne period
2. The Committee further resolved to invite Ms. Talyani Construction and General

Supplies on or before 3'd December 2018
3. The queries remained unresolved

9. SUPPLY OF GAS LAMP MANTLES

(i) Irregular Award of Contract
Examination of Paragraph 2.24 of Appendix to Instructions to Tenders MR 9 of the tender
documents required that each bidder was expected to submit a sample in a sealed envelope.
The purported winning bidder did not submit a sample, therefore, was non-responsive.
Records aiso show that the Cornmission did not eliminate the firm fi'om the process, instead
awarded the contract for supplying gas lamp mantles to the same firm at Kshs.5,489,000
contrary to Section 86(1) of the Public Procurement and Asset Disposal Act,20l5.

Management R.esponse

He submitted that Ms Matkal Co. ltd submitted a sample during the tender opening which
was recorded in the sample register as entry number 25 but was inadveftently omitted in the

tender opening Minutes. The bidder therefore was responsive during the preliminary
evaluation stage and all the subsequent evaluation stages as indicated in the tender evaluation

reports.

Find attached copies of Terder Sample opening register, opening minutes and evaluation

reporl (Annex 30)

(ii) Direct Procurement
Examination of documents has further revealed that the Commission ordered additional
mantles at Kshs.10,710,336, through direct procurement.
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Management Response

He submitted that Tender no. IEBC/I2/2016/17 was a competitive open tender while the

second procurement for fresh presidential election was a direct procurement duly approved

by the accounting officer as per section 103(2) (b) and (d) for purposes ofstandardization.

Find attached approval for Direct Procurement, notification for award, and acceptance letter

from the supplier (Annex 31)

(iii) Audit Verification in the Field
An audit verification undertaken in twenty-nine (29) sarnpled counties across the country

revealed that there were inconsistencies on issued gas lamp mantles maintained at IEBC
warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
66,540 gas lamp mantles which have not been adequately accounted for.

Management Response

He refuted that there was inconsistencies of records on gas lamp mantles maintained at the

iEBC warehouse. Attached is Stores ledger and control card (53)860860; 427635; 860604,

delivery notes and supporting copies of counter receipt (S 13) No. 5939304 and issue voucher

(s12)

Members Observation
Members observed the following

l. The Minutes by th.e tender Opening Committee did not indicate that
the mentioned Company submitted the sample

2. Members questioned the authenticity of the sample list Submitted by
the Commission as it does not bear signatures of the suppliers and
hand written

3. The query remained unresolved

MIN NO.482/20 18: ANY OTHER BIISINESS

There being no other business, the sitting was adjourned at ThirfyFour Minutes past Five

o'
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MIN No.483/2018: PRELIMIN
The Chairperson called the meeting to order at Thirty Minutes past Ten O,clock followed by
a word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were deferred to the next mceting and
therefore no matter arose

COMMISSION
CE

e rt
the 20 6t2077

Mr' MarjanHuseinthe Accounting Officer and the Ag. Secretary for Commission appeared
before the Committee accompanied by the following officers and Commissioners:

tr'uts

1. Mr. WafulaChebukati
2. Mr. BoyaMulu
3. Prof. Abdi Guliye
4. Ms. ChrispineOwiyo
5. Mr. Osman Ibrahim
6. Mr. Clifford Kipkemoi
7. Mr. Wilfred Lusi
8. James Muhati
9. Ms. Immaculate Kassait
10. Mr. PatricNyakira
11. Mr. Michael Ouma

12.1\lr. Andrew K. Limo
I3. Mr. Benard O. Nyachilo
14. Mr. Silas Njeru
15. Mr. Tabitha Mutemi

Commissioner

Commissioner

Ag. DLPA
Director Finance

Finance Offlcer
]WFA Chairs Office
Director ICT
Director Voter Registration
FA
I\,{/lCT

Commun icatiori Manager
Ag. Director Procurement

ivul.\- _r

MCCA

Chairman

And he submitted as follows:
10. SUPPLY AT\D DELIVERY OF SECURITY SEALS
Examination of records revealed that tender for suppiying 3,696,000 security seals was
awarded to a contractor at Kshs.19,588,800 (or Kshs.5.30 per unit cost) and contract signed
on 22March2017.
(i) Audit Findings
Examination of invoices and delivery notes revealed that the contractor supplied 2,001,600
security seals valued at Kshs.10,608,480 on 22 July, 2017 leaving balance of 1,694,400
valued at Kshs.8,980,320.

On 4 August,2017, the Commission ordered 500,000 additional security seals valued at

Kshs. 24,500,000 (or Kshs.49 pgr unit cost) from another contractor throggh direct
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procurement. Although the Commission has explained that the unit prices of seals differ due

to the metallic nature of the latter, audit verification did not observe any metallic seals as they

were of similar quality.

In unclear circumstances, the Commission did not cancel contract for undelivered security

seals numbering 1,694,400 and the supplier went ahead to deliver these seals on 19 October,

2017 therefore, were not used for the intended purposes.

In the circumstance, it is not possible to confirm that Kshs.44,088,800 was incurred lawfully

and effectively as required under Article 229(6) of the Constitution.

Management Response

He admitted that the commission contracted MS Far East to supply 3,696,000 security seals

at unit cost of ksh.5.30. He further admitted that the same suppliers supplied 2,001,600 seals

only before the election causing a deficit of 1,694,400. Security seals are key strategic

materials of which the polling would not proceed without.

He subrnitted that the Commission did not anticipate that IWs Far East Limited would not

meet its contractual obligation to supply fully the required seals by 2nd August 2017 6 days

to the election. To salvage the situation the Comrnission resofted to use of direct procurement

method to avert a constitutional crisis that may have threaten public health, welfare, safety, or

damage of property.

Due to short delivery timelines, change of procurement rnethod and change of specifications

the prices increased from Ksh 5.3 to Ksh 49 per unit.

The specifications for the initial order made through open tender was for customized plastic

seals that required manufacturing prior to the supply. These are not off-the-shelf seals.

Due to the limited time, the Cornmission had no alternative but to acquire off-the-sheif seals

that are regularly used and readily available. The Commission therefore changed the

specifications from plastic to rvire seals (metal) which cost more. Attached are revised

specifications, direct procurement approval, evaluation report and professional opinion

(Annex 33).

He admitted that the commission did not tenninate the contract with MS Far East

connections. However, appropriate measures have been taken to terminate the contract.

The Commission has NOT acknowledged the receipt of the seals from MS Far East

connections neither has it paid Ksh 19,588,800.

(ii) Audit Verification in the Field

An audit verification undertaken in thirty-two (32) sampled counties across the country

reveals that there were inconsistencies on issued securify seals maintained at IEBC

warehouse in Nairobi compared with actual receipts in the field resulting in a variance of
579,169 which have not been accounted for.

Management Response

He refuted that there was inconsistencies of records on issued security seals maintained at the

IEBC warehouse. He tabled Stores ledger and control card (S3), delivery notes and

supporting copies of counter receipt (S13) and issue voucher (S12)

J



Members Observation
Members made the following observations

1' As per the Memo tabled to the Committee, the Store Manager brought the matter to
the attention of the then procurement officer on 8th January 20ig;3 months after the
delivery of Goods

2' The Commission is still inpossession of above mentioned security seals to date3. No due diligence was done
4. The issue remained unresolved

11' Supply, Delivery, Installation Implementation and Commissioning of Wide Area
Nefwork in Two Hundred and Ninefy (290) New Locations, Eighteen (1g) Existing Sites
and Provision of Dedicated Internet Services

(i) Award of Contract
The tender for supply, delivery. installation, implementation and cornmissioning of Wide
Area Network (WAND irr two hundred and ninety (290) rreu, Iocations, eighteen (1g) existing
sites and provision of dedicated internet sen,ices was advertised in the three local dailies and
the commission website on l6th Jariuary,zafi. Bids appear.to have been evaluated and the
contract was awarded to a firm at Kshs.128,472,393 on 10 April 2017 for a tlrree-year
contract period.

(ii) Audit Inspection
(a) Test of Internet Network
Although Paragraph 6.5.1 of the contract document requires that the Cornmission shall
inspect and/or test the services to confirm their corrformiqv to the contract specification,
records appear to indicate that internet services were never tested despite the fact that the
comnrission has paid Kshs.117,965,958 (or 90% of the contract price) through paymenr
voucher number 1832 and 4098 both dated 30 June2017.

Management Response

He refuted that the intemet services were never tested to confirm their conformity to the
contract specifications. The Implementation of the WAN project had several milestones
which included installation, testing and commissioning of the 308 LAN/WAN sites.
Each of the 308 site was tested separately, as per the attached WAN/LAN project Sign-offs
which included confirmation of physical installation, equipment's delivered and internet
services installed. After the sign off of the project the sites rvere transitioned to operations
mode for the routine support (Annex 35).

(b) Audit Verification of Internet Services

Verification of internet networks in thirly-five (35) counties indicates that Wide Area
Nen:"ork (WA]'D which was supposed to be installed in constituency offices were not
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working. It appears that IEBC did not take adequate measures to assure the requisite service

level expectations.

Even though this was not part of the contract, a further test on telephone communication

system at the regional offices also revealed that they were not working.

Management Response

He submitted that the internet service was installed in ail the 290 constituency offices. This

was verified and confirmed by the KENAO auditors in the sampled counties. The installation

and commissioning was signed off and the sites were transitioned to operations mode for the

routine support.

He further submitted that internet availability can be affected by downtime from time to time

and when it happens, it is resolved through the support and SLA provisions (Annex 36). Any
issues of reliability and availability of the services at the field offices are handled through the

incidence managemeut procedures on a day to day basis.

He reporled that in the run up to 2017 General elections, the Commission managed to register

over 14,000 candidates to contest for various elective position using the Candidate

Registration Management System which was accessed through this Wide Area Network.

Telephone Comtnunication system was not part of the LAN/WAN project. The telephones in

the 17 former regional offices and national warehouse were installed in 2012 and are all in
operation

Members Observation
t. The Accounting Officer should put measures to ensure that the internet services are

restored and maintained to avoid interruption

2. The query remains unresolved

72. IRREGULAR PROCI'REMENT OF TRANSPORT SERVICES

(i) Award of Contract
The Commission invited open tenders for provision of transport services during the Generai

Elections of 2017 in all the forty-seven (47) county offices. The opening and evaluation of
these tenders is reported to have been done on the same day in all county offices.

(ii) Audit Findings
Audit verification undertaken in thirty-five counties revealed that the Commission did not

have procurement officers at that time therefore, lacked capacity to procure these transport

services at counties. Therefore, most of the contracts were awarded based on predetennined

budgetary allocation issued from the headquarters. In the absence of competition and fair

award of contracts, it is not possible to confirm that expenditr:re of Kshs.1,142,653,945 was

fuily controlled and that the value for money was obtained on transport services as required

under Section 68(1)(a) and (b) of The Public Finance Management Act"2012.

5



Management Response
He refuted that that County offices lack capacity to procure transport service. The Accounting
officer delegated the procurement function to the county election managers for purposes of
approving procurements within their respective counties (Annex 37).
He submitted that the Commission had within its establishment l7 qualified supply chain
assistants serving all the counties in the field. The Commission had clustered the counties
into

17 Regions of which the available qualified staff provided procurement related support
services to the counties under their respective regions. Further, the Comrnission in some
instances utilized the procurement professionals either at the county government or at the
district.

Members Observation
Members rnade the following observations

l. Use of county Government officer would undennine the credibility of the election.
2. The Accounting Officer should put measures of addressing staffing in future
3. The query remained unresolved

13. SUPPLY OF B\rR KIT INTERNAL BATTERIES
The contract for supply of 8000 BVR kits internal bafteries was awarded to a firm at
Kshs.47,600,000 on 17 January 20 1 7 through restricted tendering method.
However, examination of documents in support of procurement of BVR Internal batteries
revealed that batteries were procured, delivered in the stores but have not been totally utilized
to date. Managemettt maintains that the batteries are usable and that out of 8,000, 3003
batteries have been used and expects to use the rest in future. The IEBC should reevaluate
usability of the stock to ensure that expenditure totaling Kshs.47,600,000 was effective in
accordance with Section 68(l)(a) and (b) of The Public Finance Management Act,20t2.
Management Response

He admitted that the commission procured 8000 internal batteries from Circuit Business
Systems. The supplier delivered the batteries on diverse dates and the Comrnission has been
issuing them on need to do basis to the areas where there is no existing power from the
-ofin-ol ^.i.1rluLrvrlqr 5t tu.

He submitted that the internal Batteries are consumables that are required from time to time
and continue to be issued, as is the case currently in the on-going Continuous Voter
Registration.

He reporled that these batteries are internal batteries for Iaptops whose shelve life on average
is 3 -5 years. They are therefore used as spare pafts for maintenance of office laptops and as

a backup and replacement to field BVR Kits, which are about l0 thousand.

Members Observation
I . The Accounting Officer should put up measures to maximise usabiliry of stock
2. The query remained unresolved

14. PROWSION OF STRATEGIC COMIVIIINICATION AND N{TEGRATED
MEDTA CAMPAIGN CONST]LTANCY SERVICES
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(i). Award of the contract
The Commission awarded the contract for the media campaign consultancy services to a

bidder who had initially quoted Kshs.764, 393,224.00. Prior to the award, two bidders who
tied in the combined score were invited for negotiations as per Section 131(6) of Public
Procurement and Asset Disposal Act,2015. The Commission eventually entered into the
contract on 27 July 2017 for Kshs.350,00i,353. The consultant issued invoice No. PD-
011576 on the same day demanding payment of Kshs.105, 001,124.00. The invoice amount
was paid through voucher No. 155 on 1 September, 2017. The contract required 3070
payment on provision of an inception report.

(ii). Payment before confirmation of Delivery of Services
The contract inspection and acceptance repofi availed for audit verification was dated
November, 2017 indicating that the payrnent was made before the confirmation of delivery of
services. The Commission provided a revised media plan which indicated a media campaign
that was concentrated over three weeks (24 luly to 13 August}}lT).
(iii). Cost of Production of Digital Infomercials
The records of the negotiations between the Commission and the two bidders invited for
negotiations indicate that it would not be necessary to produce different infomercials for
online /digital platforms. The same infomercials produced for television would be the ones to
be placed in the online platforms: youtube, twitter, facebook, integral, eskimi, ghafla, tuko
among others. However, management explained that the infomercials on TV were different
form online infomercials. The contract sum included an amount of Kshs.13,154,161.00 being
cost of producing infomercials for digital platfonns. No satisfactory explanation was
provided why this was the case.

Management Response
He submitted that the inception report was the first rnilestone which entailed the preparation
and submission of the strategic media plan. The revised media plan was revised and
submitted on27th July 2017. The payment of Kshs. I05,001,124.00 made on 1 Seprember,
2017 was in fulfiiment of the clause 6.4 of the contract to tender no. IEBC/4 5/2016-2017.
He admitted that the contract inspection and acceptance report was dated November,2017.
However, the inspection and acceptance repoft was not the basis of making the lst instalment
but rather it was a project implementation report meant to be used for the subsequent
payments.

He reported that the 70Yo outstanding balance will only be paid after verification and
satisfactory delivery as per the contract (Annex 38).

Members Observation
1. That the matter is active before court of appeal

2. The query remained unresolved

Also the Committee resolved to invite the Scanad Kenya Lirnited on or before 4thDecember,
2018

15. IJNAUTHORIZED NOTIFICATION OF AWARDED CONTRACTS
Examination of tender documents and contracts show that winning bidders for tenders

amounting to Kshs. 1,217 ,057,023.67 were notified of their award by the Head of
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Procurement instead of the Accounting Officer contrary to Section g7 (l) of the public
Procurement and Asset Disposal Act, 2015.
Management Response

He admitted that the head of procurement unit signed the notification of award. The
Accounting Officer delegated the authority to approve the au,ards pursuant to section 69(a) of
the PPAD Act 2015.

Members Obser-vation

That the Accounting Officer to provide proof of delegated Authorify on or before 3Oth
November, 2018.

2. The query remained unresolved

16. FAILURE TO PROVIDE PERFORMANCE SECIIRITY
Exarnination of records further show that tenders amounting to Kshs.4,3 12,046,372 were not
supported by the relevant performance security of lTYo of the contract price contrary to
Section 142 (l) of the Public Procurement and Asset Disposal Act, 2015.
Management Response

He submined that for the Fresh Presidential Electiorrs, the Commission used suppliers for the
GE who had performed satisfactorily
Supplier payments will only be rnade upon satisfactory performance is confirmed
Procedures have been put in place to require performance guarantees before signing of
contracts in future to strengthen controls around performance security.
Members Observation

1. That the Accounting should abide by the provision of Public Procurement and Asset
Disposal Act,2015

2. The query remained unresolved

77. Undisclosed Court Awards to the Commission
Audit examination of documents for various court cases revealed that the court awarded
Kshs.66,300,000 to the Commission due to on various courl petitions during the financial
year 2015 - 2016. However, no evidence has been provided for audit to show that dues have
been collected from the respective Iegal firms. Further, the dues have not been disclosed as

receivable in the financial statements. The receivables from non-exchange transactions
balance of Kshs.1,403,784,000 is, therefore, not fairly stated in the financial statemerrts.

Management Response

He submined that the Commission has endeavored to recover costs awarded in its favor from
the various petitioners. This entails filing bills of costs against persons adjudged by the Coun
to be liable to pay costs. This is however hampered by the fact that taxation of costs in couft
takes a while to process. Recovery of costs is dependent on successfully securing certificates
from taxing officers in court followed by appropriate execution proceedings.

He further submitted that some petitions were filed by indigent litigants acting as surrogates
for politicians out to cushion themselves against award of costs. Recovery of costs thus
becomes a challenging endeavor.

T

I
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I

Where the Commission has been awarded costs, and the same has not been taxed, it cannot

therefore, indicate the exact amounts awarded. It can only indicate that an order for costs has

been made in its favour.

He repor-ted that the Comrnission had previously written to the law firms which represented

the Commission on those matters on 28th May 2015, 10th February 2016 and 28th November

2017 asking for an update on the process ofrecovery ofthe costs. Copies ofcorrespondences

attached. (Annex 39).

He further reported that the Commission has since recovered costs in Kakamega Petition No.

7 of 2013-Arthur KibiraApungu vs IEBC & Another for Kshs.300,000/- and in Machakos

Petition No.6 of 2013-Party of Independent candidate vs IEBC for Kshs. 2,225,076/'.

On the issue of disclosure in the financial statements as receivables, the Commission made a

disclosure on court awards under Note 23 Contingent Assets and Liabilities (Page 32) of the

revised/audited financial statements. (Annex 1 )

Members Observation
1. The Accounting Officer fast track process of collecting various courts award

2. The query remained unresolved

MIN NO.486i2018: ANY OTI{ER BUSINESS

There no was adjourned at Fifteen Minutes past Two O'clock

- D"* 6 ('zl rfSigned
(Chairperson)
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MII\ No. 48712018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty nine Minutes past Ten O,clock
followed by a word of prayer and introductions.

Confirmation of the Minutes of the previous sittings were defered to the next meeting and
therefore no matter arose

8

The An riation A ts. Other Prrhlic Accounts an d the Accounts of the nds for
the2076/2017

Mr. Ezra Chiioba, Former CEO Independent Electoral and Boundaries Commission appeared
before the Cornrnittee accompanied by the following officers and Comrnissioners:

l. Mr. EmmanuelN. Nakitare
2. Mr. fuidrew V/andaba

3. Mr. Mercy Randa
4. Mr. Abednego Ominde

Personal Assistant
Advocate

Comms Consuitant

Personal Assistant

2.

)

And he submitted as follows:

He joined the commission in February 2015 at the age of 37 through a very
competitive process led by PwC.

The Auditor General gave "a qualified opinion" for FY In 2018 unlike an "adverse
opinion for FY 2013. This was despite the many challenges experienced during the
procurement of different goods and services for the elections.

In normal circumstances, it would have been prudent to allow the accounting officer to
oversee the audit process and provide clarification before any final repoft is made.
However, he was denied every opportunity to carry out my duties as the accounting
officer during the audit process.

GENERAI CONTEXT

Planning Context: The planning of the 20t7 GeneralElection started in 2015 when the
Commission launched a S-year strategic plan. They believed that the Commission
would be a great institution if it delivered on three main outcome; namely; (l)
delivering elections that are eficient, effective and credible; (2) building a respected
corporate brand in the provision of electoral set'vtces; and (j) ensuring improved and
sustained public confidence and participation in the electoral process.

4.
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5 In Decemb er 2015, the Commission also prepared and shared with the country the}}Lj
election roadmap with specific details of what needed to be done to ensure credible

polls. The activities were accompanied by a budget that was widely scrutinized and

eventually approved by Parliament.

The early planning for elections was critical to avoid the pitfalls and challenges

experienced in the run-up to the 2013 General Election. Eariy planning also meant early

procurement, early testing of technology, adequate time for training of election officials

and sufficient voter education and public outreach programme. Upon approval of the

elections budget, as early as July 2016, the Commission commenced the procurement

process for critical materials for the elections. This was through open tender plocess.

The Commission never planned to procure materials and services through direct or

restricted tendering unless circumstances dictated.

Policy and Governance Context: while we planned and started execution of the

election programme well in advance, two major events happened with less than a year

to the election. First, Parliament changed the law on elections, in particular, on electoral

technology, voter register, party nominations and limiting the timeiines related to these

activities.

Second, Pariiament changed the governance structure of the Commission. A new team

of Cornmissioners assumed office just seven months to the eiections. These had far-
reaching implications not just on procurements of goods and services for the elections,

but also election management in general. Indeed, the Commission that planned for the

election trvo years earlier was not the same Commission that finaily implemented the

election plan. That was beginning of what i refer to as "a confltct of visions" in tenns of
the corporate leadership of the Commission.

He submitted that the role of commissioners vis-a-viz that of management on

procurement issues were a source of never ending tensions and confusion within the

organisation. V/ith the new Commissioners, it was difficult to draw the line betn'een

their role and that of the Secretariat leading to violation of the principle of segregation

of roles.

10. In 2009 and 2014, the Public Procurement Regulatory Authoriry and the Office of Head

of Public Service issued two circulars respectively in an attempt tb clarify the role of
the Management teams and Boards on issues of procurement. The circulars

acknowledge the important role of boards in procurement oversight, but they limit that

role to approval of the annual budgets, approval of annual procurement plans, and

receiving update in the implementation of the plans through relevant board committees.

With the principle of segregation of roles, even the Accounting Officer, performs roles

that are very specific. He/she cannot usurp the powers allocated to specific committees

set up in accordance with the procurement law. Indeed, owing to the transition that

happened in January 2017, the principle of segregation on matter of procurement was

the most misunderstood and misapplied by the Chebukati-led team

6

7

8

9
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Protective carrying casing 3000 i 5.57 46,710

Power banks 5000 29.76 149,900

Training
1 2,494,639 2,494,639

Election day technical support 4,197,040 4,187,040

Logistics, storage, warehousing 508,205 508,205

Ten TB of data consumption on public portal t0 2,535 25,350

Backup infrastructure (cloud service) I 776,857 776,957

Total in $ 9,029,477

Total in Kshs. (at rate of 94.84) 856,254,499

13 He takes note that the Auditor General has not made adverse finding on the purchase of
additional items. Fufther, the Commission has not provided a written response on the
same. He believes that the Acting CEO should respond adequately as well. f'hat said,
the Commission made these additional purchases for a number of justifiable reasons as
follows:

(i) A significant number of KIEMS Kits were locked in various warehouses
@mbu, Kirinyaga, and Marsabit) following a court order for preservation of
Election materials; and some were repiacement kits for those that were faulty
after the 8/8/2017 GE.

(ii) Additional Power banks were ordered for remote polling stations thar did not
have adequate electricity as a risk mitigation measure following the 8/8117
experience.

(iii) Additional training was necessitated by the modification of the system
following the Supreme Court ruling on 1/912017 and the fact that the system had
been modified

(iv) Election support was enhanced based on the experience on 8/8/27 GE. The
support moved from the 47 counties to 290 constituencies

(v) The requirement for logistics, storage and warehousing for FPE were same as

the August election. Kits had to be retrieved from the field to a central
warehouse and operation centre and dispatched back to the field.

(vi) The additional ten TB of data was required for the transmission of results form
34A and form 348 using the Results Transmission System. During 818/2017 GE
the Commission transmitted Form 348 using Secure File Transfer Protocol
(SFTP) that did not require additional bundles
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(vii) There was need for cloud hosting services for purposes of the Fresh Presidential

Election because Safran did not have adequate time to configure and test the

iocal environment.

14. Taking the above factors into accoun! he concluded that the additionai purchases were

necessitated by the circumstances surrounding the fresh election; hence justified.

Supply, Delivery, Implementation and Commissioning of Network Transmission

15. Excess Purchase of Data Bundle: The AuditorGeneral observed that 149,640.5 GB of
data bundle valued at Kshs.127,675,926 were procured frorn the three (3) Service

Providers and only 605.3 GB valued at Kshs.5i5,269 were utilized, resulting in
unutilized, expired and wastage of 149,035 GB of data bundle valued at

Kshs.127,1 09,656.

16. He associated hirnself with the submissions made by Acting CEO Mr Hussein Marjan

as well as the ICT Director JvIr James Muhati. However, he emphasized as that the

decision to have two SIM cards per kit was informed by the need to mitigate the risk of
failure of overreliance on one. This approach meant that redundancy costs (the cost of
an additional SIM card and bundles) had to be absorbed by the Commission. In terms

of projection, 50%o of the bundles would not be utilized in the best-case scenario. His
understanding was that there was a collegiate decision taken by the Elections Technical

Committee (ETAC) which brought together members of the MNOs, political parties

representatives, regulatory agencies and the Commission on the issue of network

coverage and transmission

Mismanagement of 553 Thuraya Modems and SIM Cards loaded 'rvith Data:

17. He endorsed the position taken by Acting CEO on all aspects relating to the

procurement of SIM Cards and bundles. However, he stated that 1,000 satellite devices

were delivered before the August 8 elections and were used in those elections. Also 553

devices were delivered after the August 8 elections but before the October elections.

While 1,000 devices were used in the August elections, 1,553 deployed for the 0ctober

201,7 . If it is true that the records show conflicting dates of delivery, then that would an

issue of store record management at the warehouse and not because of non-delivery.

18. Additional 1,000 Thuraya SIM Cards Loaded with Data: My understanding is that

with regards to satellite devices, the SM Cards are in-built in the hardware- As a result,

for the second there was no purchase of additional SiM Cards but rather the

provisioning and re-activation of the in-build SIM Cards. The re-activation was

necessary since the August 8 provisioning had expired as per the terms of the contract.

1,9. For purposes of perspective, I wish to state that the decision to procure satellites was

endorsed by the Commission Plenary. The Plenary approved the proposal to acquire

1000 - 1500 satellite devices for purposes of boosting the network. The cost was
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estimated at Kshs 550,000.000 - 825,000,000. (see Annex g: Extract plenary Minutes
o n Satellites P urchase).

Undelivered SIM Cards: The Acting CEo has proi,ided evidence with regards to the
undelivered SIM Cards.

2l' He submitted that these were special SIM cards specificaiiy manufactured and
configured for the Commission. These were APN-SIM cards. The SIM cards could
oniy be used for the KIEMS Kit transmission and nothing else. The SIM Cards could
not be used on any other gadgets. The SIM Cards could only be used for dara and not
voice' It wouid not be proper to compare the cost of the ordinary SIM Cards to the cost
of the special SIM Cards offered to the Commission

Procurement of Data centres and Backup infrastructure (cloud services)

22' Cloud Service Infrastructure: The use of cloud services was a mitigation measure to
the delayed arrival and installation of servers for the primary and second ary data
centres' Due to impending timelines to test and configure the KIEMS kits, the
Commission resolved to acquire cloud services based on the technical advice from ICT
team frotn Safran and IEBC. Cloud services are rental data centre services offered
offsite provided by specialized companies such as NTT, Amazon, Microsoft, Google,
to just mention a few. The services were to be obtained by Safran on behalf of the
Commission and would last for an initial of period of 4 months forthe 8 Au.qust,20l7
election. The cost was estimated at EUR 320,397.

23- In the Fresh PresidentialElection, the Commission requested Safran to install the RTS
in the local environment in addition to back-up cloud service infrastructure. However,
Safran were categoricai that the tirne remaining before the FPE was not adequate to
instali and test the RTS in the local environment. As a mafter of fact, as early as 9
September 2017, Safran had indicated that for them to proceed to support the
Comrnission for the FPE, then Cloud infrastructure would be the option given due to
time the constraints. This was also pointed out in the negotiations. So, it is not true that
Safran was contracted to install RTS in the local environment before the October 2017
eiection. The agreement was that installation of the RTS would happen after the
election (See Annex 4 and 5 above).

Payments to Data Centre Contractor..

24- He pointed out that the investment was necessary for the Commission's longer-rerm
ICT operations for purposes of efficiency. Indeed, before this procurement, the
Commission did not have a functional data center neither did it have a disaster recovery
site for any of its operations. The Acting CEO has confirmed that Kshs. 249,128,933
was paid after delivery of hardware before testing and commissioning of the equipment.
The evidence oftesting, inspection and acceptance has been provided by the
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25. He agreed with the Auditor when he says that "these expenditures uniess implemented
judiciously for on-going back-up and data centre infrastructure, could lead to nugatory
investment." In other words, the Auditor General having understood that the
investments were for long-term purpose, it is important that the Commission maximises
the benefits.

Contract for IBM:

26. He is aware that only part of the contract was performed. hr the meantime. iBM
terminated the contract because the Commission did not make payments within the
timeframe expected. I know that the ICT team carried out an assessment of
performance up until the point of termination and made recommendations to the
Comrnission.

27. Due to status of ICT infrastructure at the Commission, it would be prudent for the
Commission to conclude the implementation of all these infrastructures including re-
negotiation with IBM over the terminated tender. Since this investrnent was for long
functionality of the Commission's ICT systems, failure to implement the projects

would leave the Commission in a worse off position.

Change of Mode of Results Transmission:

28. That the procurement of the data centre was for long-term use by the Commission for
all its ICT operations including electoral technology Owing to delays in the delivery of
the data centre infrastructure, the choice for Cloud Service for purposes of the election
was the best decision in the circumstance. The decision to go cloud did not render the
investment in Primary and Secondary data center nugatory.

Purchase of Oracle database and Securify Solution:

29, He admitted that the Commission directly procuredservices of Oracle and signed the
contract on 31 May 2017. The decision to procure Oracle solution arose from a series
of engagements between the Commission and Oracle. These engagements were
infonned by the fact that the BVR system was run on Oracle Software. In the
2016/2017 Procurement Plan, the Commission had set aside Kshs. 80 million for the
purchase of Oracle licenses.

30. However, on 4 April 2017, Oracle requested, through the office of Commission
Chairman for a meeting to discuss partnership. Following the meeting, where all
Commissioners were present, the CEO was requested to formaily invite Oracle Kenya
Ltd to carry out an assessment of the current status of BVR and make recommendations
on interventions. Oracle Kenya Ltd carried out the assessment and a report was
presented to the Commission on or about 4 May 2017. Oracle Kenya Limited then
offered the Commission a solution as shown in the assessment report. He thinks that the
Commission considered a Gold-Platinum solution as offered by Oracle. It was at this
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meeting the Commission approved the engagement of Oracle to provide software and
securify solution to the Commission

31. Although the Commission had initially included the Oracle Licenses as paft of the
zuEMS tender, the position was reconsidered pending the outcome of the assessment
undeftaken by Oracle. As a result, the scope of Oracle solution changed fiom mere
licenses to a solution that included Oracle database licenses, database security and

. technical support. Therefore, the cost of the solution increased from the initiai budget of
Ksh 80 million to Ksh 273 million. The scaled-up solution was a corporate decision of
the Commission led by the Mr. Chebukati

32. In terms of installation of the RAC for purposes of the election, I wish to empasize the
submission by the Acting CEO that indeed the installation was canied out on the Cloud
Infrastructure.

Plenary

When asked whether he faced interference from the Commission, he submitted as follows

1. The Cornmission was involved in the procurement of KIMS. He tabled Commission
Minuie L4/0312017

2. Further the Cornmission adopted a resolution to terminate a proposal to upgrade the
existing BVR

3. The Commission also voted on a report of Evaluation Committee, this is could have

interfered with the procurement process if the vote would have succeeded

Members Observation

1. Members noted the response given by the former CEOand will reheat at the
opportune time to reconsider the submission

MIN NO.490/2018: OTHER BUSINESS

There being no other business, the sitting was adjoumed at Fifteen Minutes past Two O'clock

Sign

(Chairperson)
n^,....6i. Lq!.t.f,......

(v
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The Chairperson called the meeting to older at Fourty nine Minutes past Two O,clock followecl
by a word of player and introductions.

o.4 8:C

Confir'mation of the Minutes of the previous sittings were deferred to the next rneeting and
thelefore no matter arose

NO.4 18: T t'o
COMMISIONER IEBC
Amb. Paul I(. Kurgat, former IEBC Comrnissioner appeared before the Committee a,d submirted
as follows:
1 That he pet'sonally knew the role of Commissioners was restricted to policy formulation and

Oversight

2 He lvas of the Opinion that the intelnal Audit conclucted by the Chairperson ought to have
included ali 9 department, That it was ill motive for the Chailman to seek audit for a si,gle
department.

3 He couldn't understand why the Chairperson was requesting for an interlal auclit w6ile the
Officers fiom the Office of the Auditor General were onsite doing extelnal audit.

18: MAR AC FO
COMMISSIONER IEBC
Ms. Margaret Mwachanya fotmer IEBC Commissioner appeared before the Committee and
subrnitted as follows:
1 That the role of Commissioners was restricted to Policy formulation and Over.sight
2 She left IEBC because of her principles, she also felt that her opinion was not taken in decisio,

making
3 That she voted on the procurement of KIEMS in line with the paper submitted to ple,a1y by

the Secretariat.

4 She diffeled with the Chairperson in initiating internai audit while Auditors from the Office of
the Auditor General were onsite.

PIenary
'When 

asked why she abused her office and used public money to pay for her studies, she submitted
as foliows:
1 That the course was on leadership and was attended by several senior public servants

CE

CEN

2



2 That she graduated with Honot'ary Doctorate because of hel personal contributio, to leadership

o.4 CE MR. URA FO D R
PROCUREMENT
Mr' Lawy N' Aura formel director procurement appeared befole the Committee and subrnitted as
foilows in Iegalds to provision of strategic communication and integrated media campaign
consultancy services:
1 That the ia-w plovides for negations when the bidders arrive to a tie
2 That the score were ver)/ close and he advised on the statistical tie to provide room fol two

rnore bidders in the negotiations
3 That the lettels wt'itten for ploculement of colocation system to KRA and CMA were done

way before he assumed Office

o.496t2 VID OM ro
DIRECTOR LEGAL
Ms. Praxedes Torerei former director procrlrement appeared before the Committee and submitted
as follorvs:
1 The legal departtnent participate during the proculement only during prepar.ation, drafting ald

review of contlacts.
2 The director legal does not sit in Comrnission meeting and only advice the Commission when

her advice is sought in writing
3 No any legal advice u,as sought by the plenary or the CEO in regards to procurement

MIN NO .497/20L8: EVIDENCE OM MS. MILCAH OSIS FORMER MANAGER
PROCUREMENT
Ms. Milcah Chebosis formel Manager Procurement appeared before the Committee accompa.ied
by Mr. Nick Onari (Advocate) and submitted as follows:

She Joined the Cotnmission in Novernbey 2072 as a Senior Procurement Officer.

On 2"d 4pril, 2015 she was retrospectively appointed as Acting Procurement Manager with effect
from 2nd September,2OL4. This was aftel tirl Procurement Managel'; Mr.Benard Nyachio was
deployed to the Dilectorate of Votel Registration and Electoral Operations as the Manager
Logistics to replace Mr. Geoffi'ey Lemiso and would be reporting to the Director Voter
Registlation and Electoral Operations

In September,2014 the IEBC made an open National advertisement for 7 positions of Senior.
Management staff including the Position of Procurement Manager. In the same advert a new
position of the Managel Warehousing was advertised.

In April 2015 she was designated the Procurement Manager after competitive recruitment,
the position which she holds to date.
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In 2016, the Commission advertised twice for the position of the Director Supply Chain
Management after approval by Plenary to have the Procurement Function upgraded to aDirectorate level but the recruitment was never conciuded.

In July 2016, the Director of Supply Chain Management Mr. Larvy Aura was secondedf.om the Nationar rreasury upon request by the commission.

In June 2017 the Director Supply Chain Management Mr. Luw Aura was deployed backto the Nationai Treasury.

on 8il'June2O17 she was appointed as Ag. Directoi'supply Chain Managementfor a period
of srx months.

The Comrnission advertised the position of the Dilector Supply Chain Managenient on 13tr,April, 2018. Recruitment has not been conclucled.

Her deployment ou an acting capacity as the Directol Supply Chain Managemept (Ag.DCSM) was later retrospectively extended to grr, Ju,e, 201g

By the time she- was leaving for compulsory leave as directed by the Ag. cEo and theCommissioners her acting tenure had iapsed and therefore was u"i"g sent on compulsory
Ieave as the Procurement Manager.

The substantive office that she hold at the IEBC to date is MANAGER pRocuREMENT.

The position of the Director Supply Chain Management is cun'ently vacant as recr.uitment
was not concluded but Mr. Belnard Nyachio has been appointed u. th" Ag. Director Supply
Chain Management.

The current IEBC structule identifies the Director Supply Chain Managemelt and not Ag.Director Supply Chain Management as the Head of tli" pro"rr"*ent function.

Further Clarifieations to the KENAO Audit eueries

1'1 Purchase of Kenya Integrated Election Management Systems (IflEMS)
f i ' 1 This was a direct procurement. The Procurement Unit received a request

fi'om the user department after.appr.ovai by the Accounting officer..1'1'2 The Plocuremeut unit was not involved in identification of Ar. supplier.(s)
for all Election Technologies acquired under direct procurement as the
vendors had already been indicated in the pr-oculement r.equisitions.

1 ' 1.3 The procuretnent process of KIEMS was under the tenure oiMr. Lawy Aura
as the Director suppiy chain Management and Substantive Head of the
Procurement Unit.

1'l '4 She was appointed much lettel as the Secletary of the Inspection and
Acceptance Committee which she declined due to the foltowin! reasons:
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a) The Director Suppry chai, Managernent rejected her verbalprofessional advice that due to tire co,irplexity orrn" contract it wasprudent to set up a contract impiementation 
'committee 

Team (cITjpursuant to Section 151 0f the ppADA , 2015 rather than an Inspectiori
and Acceptance Comrnittee.
This was informed by the fact that the commission was not acquiringgadget but a complete system. Inspection a,d Acceptance by thewould have been done progressively uy trre CIT on different milestonesto ensure comprete acquisition of a system that ,ot only fully rnet theTecluical specifications but had 'iabirity *t * tested on itsperfor.mance.

b) Although the appointment letter 
^was 

dated 7tl, April, 2ol7 itwas onlysent to her email on 11th Ap,il 20r.7. and,.rr. ,.rpo.rded conveyirg t ",apologies when she saw ii on l2th April, 2oti *fn. at the CentralNyanza Regional office where srre had gorr. tt prepare specificationsof the Generar Elections services havi.g-bee., 
"irti", assigned by theAccounting Officer.

c) It was. contradictory that appointment letter had indicated that theuommrttee was required to submit the Inspectio, and Acceptance report
on 1Otl' Ap,il, z}ti,yet the letter was .rrruil.d on 1 1rr, April,2Lr7 . Anymandates executed on this letter- aftei. 10rr, April, 2017 would have bee,rega,ded retrospective contravening Sectio n'69(2) of the ppADA, 2015.d) Key to note is that by the time she Lrad reft tire offi"" no goods had beendelivered, neither was there arly ftirther coprnunication on theanticipated delivery of the goods.

e) The pt'ecedence of the pr"riou, experience had been that a mernber ofthe procurernent unit w'ould be repiaced with a colleague to facilitateprogress of work in wor.king committees.
0 However whe, she came back to the office, she rnade a folrow up withthe membe,s of_ that appointed co,rmittee in her office in,r"aiut.iywhere they arso acknowred,ged rraving recelved no furtrrercommunication on adjustments of the tirielines neither had theyleceived any documentation for the exercise. They agreed that thefollowing documents be obtained first;

i. The plocurement Requisition
ii. The Tecrrnicar specifications (Ter-ms of Refer.e,ce)iii. The Blank Tender Document
iv. The Bid document submitted by the supplierv. The Evaluation or Negotiation reports
vi. The professional Opinion
vii. Signed Contract

g) She went to request these documents fi.om the Director suppiy chai,Management (DCSM) Mr'. AuLa, wrro informed her that theProcu.ement office'Mr. James Kahonga was trre onry one rvho knewwhere the documents were. But on inquiry James Kahonga declined to
have any documents as trrey had been submitted to the DCSM.
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1.1.5

h) She followed up with an email and waited for the documents only to
receive a showcause lefter (date6 13trr April 20r7) on rsilAp.ii,2'0ii
at 12.44pm. She formally learnt from the show cause letter that the
goods amived on l3th April, 2Ol7 .

Iu her response to the show cause she however recommended/advised that
tlre Inspectio, and Accepta,ce for Tender No. iEBC /39/2016-2017: Suppiy,Delivery, Installation, Testing, Comrnissio,ing and Support of the Kenyaintegrated Elections Management systern (KiEMS) to'ue caLded out asfollows;

i) The contract Imprementation comrnittee be appoi,ted to
carry out the inspection pursuant to section 15i of the
PPADA, 2015 and Nor the Inspection and Acceptance
committee since the procurer,,e,t was complex and
specialized in natule;

ii) fne user department should issue a certificate pursuant to
Section 150(3) of the ppADA, 2015

iii) rne commission to seek guidance fi.om ppRA on
interpretation of the inspection process for I{EMS being a
comprex cont,act if they dicr,'t ag.ee witrr her proposal

iv) ati the provisions required for inspection including testi,g
of all the eqr-ripment in line witfr tne Telms of Reference ani
the sample submitted to ascertain its functionality should be
availed

v) since trre dates to sr-rbmit trre repoft I,spectio, and
Acceptance on the appointment letter 110,r, Mar.ch 201 7) was
surpassed by the derivery dated of trre equipment (r3tr, Aprir,
2017), a fi'esh appointment would have- been prudent to
avoid contravention of the process.
The appointment may consider a co,tract impleme.tation
Team rather tiran an Inspection a,d Acceptance commiftee
due to the complexity of the contlact.

vi) However she sougrrt trre guidance and advice of the
Accounting officer on the way for.ward whether to continuewith trre Inspection and Acceptance cornmittee as
appointed.

She did not receive any feedback from the show cause to date but was
excluded from the major preceding of the procurement function since theDirector of Supply. chain Management chose to work directly with otherofficers junior to her and sidelined her in the Directorate/departme'tal
operations.
She oniy later got in contact with the documentation for the KIEMSprocurement when she was tasked to engage the vendor lr4/s Safran iJ"*iiv& security for the provision of erection iechnorogy support for the fl.esh

1.1.6

t.1.7
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presidential election of the KIEMS after Mr
Commission.

Lu*y Aura left the

1'2 Fresh Presidential Election: Contract for Tender No.IEBC/3 412017-20Lg:
provision of election technology support for the fresh presidentiai election of the
KIEMS.

1.2.7 Initiation of the procurement
a. DICT requisitioned the engagement of Safi.an Identity and Security

(SIS) fo, the Fresh P'esidential election technology snpport.
b. There was an existing contract with SIS for-the sale of hardware,

services and licenses of software for KIEMS
c. The user department l'ecommendecl the use of the existing contract

to provide technology suppor.t for the FpE
d' The comrnission had less than 35 days to the FpE date; 26tr,

october, 2011 which couid not be cha,ged as would lead to a
constitutional crisis

e' There was limited tirne to use any other pr.ocur.ement rnethod
except Direct Procurement pursuant to section 103(3(d) of the
PPADA, 2015 under specially pe,nitted pursuant to section 57(1-
2)(a) of the PFMA 2017

f. The National Treasury approved the commission,s for the use of
specially permitted procedure undel dir.ect procurement.

1.2.2 Recommendation for award
a. The direct procurement procedure was followed as prescribed in the

PPADA, 2015 as there was an existing contract whose wananty
period was to expire in March 2019.

b. The Accounting officel approved the recommendation of the
Evaluation committee fol the award of the tender for the provision
of Election Teclurology Supporr for FpE of tire KIEMS to sIS.

1'3 Supply, Delivery, Implementation and Commissioning of Nefworh Transmission
1'3' 1 The Commission contt'acted 3 major Mobile Network Operators (MNOs)to

transmit election results for a peliod of 3 yeals under a framework contlact
on an "as and when required,, basis

1'3.2 The quantities procured were as per the user department's requisition
1.3.3 The deliveries were based on the framework contract

1'4 Procurement of Data Centre and Bacl<up Intrastructure (Cloud Services)

1.4.1 The Procurement Unit sought approvai to use Dilect Procurement based on
the justifications provided by the user depafiment.
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1.4.2

1.4.3

1.4.4

1.4.5

1.4.6

The tecturical specifications were prepared by the user department. The
initial effort by the procurement unit to have an inclusive specificatio,
committee for giobai information was not supported.
The Implementation of all ICT contracts rested with the user department
pursuant to Section 150(3) of the ppADA, 2015 and.this was brought to the
attention of the user department.
Procurement U,it was not privy to the termination of the IBM contract
The aspect vaiidating the termination process of a contract is not provided
for in the public procllrement procedure
The user department pursuant to Section 150(3) provided imple,rentatio,
reports for purposes of ascefiai'ing delivery of goods and services

1'5 Purchase of oracre Database and securify sorution

1'5'1 The Evaluation comrnittee for the Supply, Delivery, Installation, Testi,g.
commissioning and suppolt of KIEMS had noted that oracle License is a
standard product of the oracle Cornpany. The Evaluation r"eport indicated
that the evaluation criterion was not clear anci thus the item was ,ever
evaluated' The Cornmittee recomrnended tirat the Or.acle Licenses be re-
tendered as it was a new requilement that was not part of the original open
tender number IEBC|32/20 I 6_2017

1'5 '2 The Procurement Unit was not privy on how the vendor was identified bui
the requisition from the user deparlment had indicated that the Licenses be
acquired dilectly fi'om Olacle Technology Systems Kenya Limited.1'5'3 The Implementation of all ICT contlacts lested with the userdepaftment
pursttant to Section 150(3) of the PPADA, 2015 andthis was brought to the
attention of tlie user depaftment

l'5'4 The separatior/seglegation of ICT selvices on the basis of security denied
the Commission the Total Cost of ownership and economies of scale thus
stand aione contracts that were meant to be integrated.

1'6 Procurement of co-location Services for Data centre and Disaster Recovery site
1'6' 1 The Procurement Managel was not involved in the procurement of the Co-

location services and is not able to remember the procul.ement preceding to
offer clarifications

1'7 supply and Delivery of Ballot Papers for Elections, statutory Declaration Forrnsand the Register of Voters

1'7 '1 The docr-rments being requested for are available in the Commission
l '1 '2 Payment was urade tli:'ough Letter of Credit that was managed by the

finance function and part of the payme,t was through RTGS
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1.7 .3 They should issue a credit note to cancel the overpayment

1.8 supply and Delivery of Bailot Boxes for General Elections
i'8'1 There was no change of contract price since the FPE procurement was zi

separate tendering process with different technical specifications,
requisition, tender numbet, procurement method and contract number.

1'8'2 During the open Tender M/s Belgon Engineering was the onlytechnically
successful firrn.

1'8'3 The coutract for the KES. 1,850 was tllough open tender forthe Generai
Elections which was advertised in September ,2016 and awarded in January.
2017 seven months to the Genelal Elections for the supply of 60 litr.e
transpar.ent ballot boxes with white lids

1.8.4 The proposal for KES. 2,250 had two options:
a) the counter offer to introduce 45iitre ballot boxes that did not meet thr:

teclurical specifications. The suppliel had ploposed to manufacture the 45ltr anci
60ltr boxes concurrently to rneet timelines.

b) the suppliet'produciug some of the ballot boxes locally based on the production
capacity of one mould and others in China but the Commission meets the fi-eight
char.ges.

This tender was cancelled as the 45ltr capacity was not within the range of the
dimensions for the specifications of the ballot boxes. The Commission in all its
tenders had applied the strategy of Total Cost of Ownership and did1,t 1ot fi1dit prudent getting involved in the aspects of delivery during acquisition ot'
election materiars as an efforl of rnitigati*g risks.
The proposal was therefore not accepted by the Commission. This offer was
Iejected by the Commission for reasons of siandardization and risk mitigation.1'8'5 The Suppliel had agreed to start rnobilization for produetion immediately

he receives the notification of award.
i.8.6 The KES. 2,500 price was for the supply and deliver.y of 60 litre

tt'anspalent ballot boxes with charcoai grey lids whereby the supplier had
infor.med the following;

a) Procurement of an additional ,rourci to be air. lifted;
b) Procttrement of additionai materiais which some would be airlifted;
c) Overtirne working irour.s for factor.y staff
l'8'7 Tb.e indecisiveness or rather delayed decision making was due to the

concerned obligation of the Ploject team and the Commission in ter.ms of
deciding the Technical Specifications of the Ballot Box for FpE

1'8'8 The Commission liad plocured ballot boxes at KES. 2500 in 2013 Generai
Elections
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1.9 Supply and Delivery of Badges
1'9'1 The function of logistics in the commission is designated under th:,Directorate of voter Registration and Electoral operations previously heicby Mr' Geoffrey Lemiso, upon which after he left the commission Mr.Benard Nyachieo was transferred from his position as the procurernenr

Manager to the warehouse and Logistics Manager a position rresubstantively still holds to date.
The documents for all non-strategic General Election Materials had beeilprepared with a provision to have the respective suppriers distribute thr:materials to the conmission's I7 regionaLwarerrouses uft". inspection ari.cracceptance at the Main 'walehouse. 

This was supposed to have been catereclfor in the cost fur:ice) of the item
The distribution rist was arso part of the tender document and was ,ot onri,shared by the user crepartment, but also to trre Inspectio, and AcceptanceCommittee and the Warehouse and Logistics Manager..
The sig.ed contract also indicated trre point of deriver.y in the specia_iconditions of the contract

1'9'5 Due to the massive nutnbel quantities, the inspection of the badges just likefor ar other materiars was done ttu.ougr, sumitirg and the supplier crearecjfor distribution to the regional warehouses
l '9 '6 The action of the warehouse Manage, erroneously receiving part of t1e,badges (the 55 0,3 g 1 badges and not the second delivery of 7 12,977) carmcibe inadvertentiy be consideled as a faii,re on the pl.ocurement unit since tirewa,ehouse Manager doubles up as the Logistics Manager. whose cor.efunction was Nor only attending to stores receipts but arso managedistribution of the materials. For this reason it defeats iogic on the failure toseparate the materials to be directly delivered by the supplier fi.om thosethat were to be delivered by the commission und", the contLacted M/sPostal Corporation of Kenya.

1'9'7 The Manager warehouse and Logistics worted closely with the Inspectiorrand Acceptance commiftee, the LrNDP consultant and the user depaftment, .

having been shared the list of all materials and nothing would have stoppedthe warehouse Manager and Logistics Manager to ascertain and sour.ce forany informatio, before making hasty effors. 
slru ouur.\,

1'9'8 I, view of the above the Procurement u,it was lirnited in preve,ting theanomaly hereby realized 
- - -'^ r'- rvrrlrrrt

l '9 '9 The Procurement unit was not aware that the badges had been receivecl iuthe Main warehouse 
vvvrr ruucrvc

i .9' l0 She is not aware of the purported writing to the Supplier. in June 20r g

1.9.2

i.9.3

1.9.4
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I'9'll wen was the telephone call made by the Lvarehouse and logi;tr.tr:
Manager?????? Her understanding o, o Prorurentent professional cr.:!.

*: '' 
procurement matters to be communicated through utritten becttu,,-this are Financiar Managentent issues and cannot b, ,oruortr rr".i,i ;,alleged-by the l4/arehouse and Logisttcs Manager. If for stre the nxri!:!.i..u'ould have been brought to her attention she would. have insisted tho.tt itput tn written and nothing would have stopped her front infornttng cir,,.;advising nxanogenx_ent to seek a remedy.

1.10 Supply of Gas Lamp Mantles .,

1'10'1 she was not able to remembe, this p.ocul'ement. Given the opportunity toaccess the documeuts she will be able to give her view una 
"tariti,accordingly

1.11 Supply and Delivery of Security Seals

a) Procurement of security seals from M/s Far East connection Lirniterl
1 ' 1 1' 1 The c^ornmiss.ion had signed a contract thlough open Tepcier with M/s Fr.iEasr comection Lirnited 

f?, -,1" rqro,r-.ro derivery Three Milion SixHundred and Ninefy Six (3,696,000jS"*rity Seals.1'11'2 The commissio, had made its'need assessrnent basecl on Forty l.oi;.rThousand (44,000) projected, polling rr"i""r and a contingenc y of 5oh. Tht,actual number ofpolling station *uJ+o,gs3 and therefore-the fwo Miljior:,Five Hundred a,.d seventy Five, Six Hundred and Twenty _,,.Nine(2,575,629:( (40883 poliing rtutions i 6 ballot box"s x 10 seals) + '(5% of the total seals) ).1'11'3 The suppiier.made a'patiatdelivery of Two Million, one Thousand SixHundred seals (2, 0001, 600) r'esulti;;;. u o.n"i, of security seals for.the2017 Generar Erections. vr owuL,rrLy rt

l,ll '4 Tlie Manager warehouse & Logistics in a Memo dated 5rh January, 201garrdreceived o grh January,20lg nolified tt 
" 

p.o.ur.*rrr, unit on th. a"tiv"r,yof the balance of 1,694,400 seals to the War"how".1'11'5 The plocurement unit sought the varior. .i*in"utions from the ManagerWarehouse & Logistics vide a Memo ciated S,iliunurry ,207g.1.11.6 The Manager warehouse & Logistics had rro, p.o,rided the sougirtcla'ification fo' an infotmed managernent decision on inspection aii4acceptance.
1'11'7 The deiivery notes, invoices, inspection report and s13 for trre seaissttpplied by M/s Far East had ,ot bee, submitiJ to flre pr.ocurement Unitby the Manager warehouse and logisti"" fb;;;;ssi,g payment.I ' 1 l '8 In view of the above the Procurement unit iniormed the office of the Dcss(Ag. CEo).

11
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i.

' ,- -,.;iib) Procurement of security sears from M/s Ramaas Limited ;,:,

i'11'9 Followi,g the partial deiivery of security seals, the user deparrment iDYREO) requisitioned for the procurement of security seals to carter thideficit resulting from the partial deliverf made by M/s Far East connectiriiLimited
1' 1 1' 1OThe user department informed that the,e was an urgent need r....approxiraately 500,000 security seais required for the z0l7 Gener,o,Elections 'L'v 

:i'll'lirhe commissio, sought approval fi'om the Nationai rreasury to Ll-sr::specially permitted pr.ocedure-
L i 1' 12The National rleasury did not responded immediately. There were less tha.Four days to the 8t[ August, ioll- C"neral E]ections. The seals wer.requiled to be distributed within all the 290 constituencies in countryi ' 1 l ' 13The Procurement Unit made several efforts to source for alternativ.suppliers tluough email and telephone conversation for purposes ,Ji.engaging them for the plocut'ement process within the limited tirne. TI:rientailed even contacting suppliers of other electoral materials and seekiri.assistance fiom otrre, E]"-g.l."r Managernent Bodies rike i;;rh;i;;;Electoral commissio,. Ivfls Ramau. *"u, identified 

"r 
;;i";rbl"^rJrrrill

had the off_the shelf rnetal securitl,5szl5
1'11'14The Procureme,t unit therefore ."g"gla M/s Ramaas Ltd tluough direcrprocurement method as the only viable option under Section 103(2) (b)-oiPPAD Act 201 5, since the rninimum time ior op"r, T.;*;;; and restricteci.method was not practical to tneet the set clate for the General Elections.

1 ' 1 i ' 15The Natio,al rreasuly howevel in their l'esponse dateci 7tl, August, 2-lt1shad recommended the use of an alternative procurement method prescribe;(,uuder section 92 of the PPADA, 201 5 and *or. ,o *""rp."iive approvall,pursuant to Section 69(l)(2) and (3). -r ---
f i 1.16Section 103(2) (b) of ppAD Act'2,r 5 appried by the commission ,,... ... ,

or tltere is an urgent neeclitor gootls, ,r))*, or iervices and tlte ,ngrrgi1r:gin tendering proceedtngs or any other method oif procnrenwzt tuo*.ii!:tlterefore be impracttcal, provide that the circunzstin"", gt i,rg rtse to ilt:s:,urgency were nettlterforese.eabte by tlte procuring entitfnor lte restilt.ofdilatory contnct on tts Dart,,
1' I 1 ' 17The failure by MA FaiEast.Limited to supply fully the required seals wasuot foleseeable nor due to the dilatory contact of the commission but theneed realized then was urgent.

c) The Price of KES. 49.0A per seal

i ' i 1' 18The specifications for the initial order made tluough open tender was fcrcustomized plastic seals that requi,ed manufactu.iig prio. ," ii. ,froi;.This are not off-the shelve seals. 
--'., rrrvr Lv *rv DLr!

I ' 1 1' 19Due to the limited time the Commission had no alternative but to acquire ,roff-the shelve seals that are regularly used and reaaily availabie. The user.



depafturent therefore changed the specifications fi-om plastic to wire seal:;(metal) that are readily avJabre. 
*, prarLru tu wtre sr

i'11'2OThe::lor. there was no ross of KES. 21,g50,000 as rhe specification5 14,gir?

d) Excess procurement of 500,000 Security seals

1 .11 .21The clarificati on on tres is as shown in the table bel

1'11'22Altirough the user depaftment in their Merno dated 2nd August, ioljirequested for procurement of 1,600,000 ,;;[ based on the projectei:iquantities only 500,000 were procured based on the acftial requirernent thdrr1'11'23There was nelthel excess p.J*r"*.nt of 500,000 seals nor loss of KES.24,500,000 vv'vvv Dver'o rrur luss or ll
i '11'24Theprices a:rd delive'y times offered fi'om bidders contacted are as show+

6r,'i.';"' '' :i I

S/
No

tem Descr-iptionI
Quantity

1 uantitieso Contract ected 3 696 0002 Delivered
2 001 600a

J contractDeficit on ol'r
1 694 400Actual

stationsfor 40 883 5ts 629Deficit on urrement 57 0294 Additi onal older s00 0005 Total S eal Procured
01 600

S/

No
Sr-rpplier. Seai Type Lead

Time
Deiivery
Date

Qty Unit
Price

1 Precise Industrial P lastic Green 6

days
818/2018 500,000 Didn't

quote2. ty Control
Sysrems (pty)Ltd
- South Afi-ica

Intergri c with metal
(Blue and

yellow)

P Iastr
rnseft

t0
weeks

Mid
October,
20t7
JKiA

500,000 22.78

P lastic Green t6
days

19/8t2017
JKIA

500,000 37.94

a
J

International (HK)
Ltd-China

Ernptor

assortedPlastic
colours

a
J

days
6/8/20t8
JKIA

500,000 38.50
4 Ramaas Ltd Assorted plastic

with metal insefi

rlday 4/8/2018
To regional
warehouses

500,000 49
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1.72 Procurement of Transport Services
'.'.-iiji).0u^

l '12'l The Counties were clustered into regions whele the Suppiy Chain Assistant
is stationed and Opening and Evaluation of the bids was canied out at the.--.---
same location, where they were accommodated.

Failure to Provide performance securify

I ' 13' I Contract preparation and signing in the Commission is the responsibility of
the Dilectorate of Legal and Public Affairs and the Accounting Officer, the
Procurement Unit is only required to provide the bid documents, Evaluation

1'r3 '2 The Procurement Unit incorporates the provision of performance securityi.
as provided in tlie standard tend.er clocument used for sourcing bids. a,1 ' 13 '3 Management may need to incorporate the Procurement Unit in the procesq
of contr.act preparation in future '- - 

.,,,
General Overview of the Audit report
1'14'1 The compulsory leave denied me the opportunity to participateto the audi1.

queryreSponseSconsideringtlratIbearawiderangeofnoton1yinstitutiorraI
mernory but the technical capability in the conceptualization o, ,n;'l'ic3(1( 

i
pl'ocurelnent function at the IEBC. Hel lesponsibility as the Managei 

-
Pt'ocurement and the period I have worked at the commissjon,s cr.itical
department in the complete electoral cycle could not have U."-s-ii-;l:
underestimated in participating in the audit process.

1'14'2 The standard professional and objectiva approach woulci have been.
consultation with all the key piayels in the cornmission,s procurement _,:.---functiontoreflectacorporatecornprehensiveresponsethatu,ou]dg.,ia.tr,..
esteemed Parliamentary Committee that looked forward for. correct and;.--;-;
ttuthful information for a constructive recommendation and way forward.

l '1'4'3 She is looking forwald to forming a team with her colleagues in all matters ..:;Dldi.that will t'equire her attention once the vetting process is concluded, because
I believe that the management of the 2017 General Elections and thereafter_
the Fresh P'eside,tial elections had good intent and benevolence.

-:.r,^fr/ lJ L '.
I ! l/\ ,r .:'.. '

14



)l't



DCEO Services

COTJNTY
PROCUREMENT
FTINCTIONS

RT

OTHER

sPo

a

2 The IEBC procurement Structure

2'1 The current structure of the IEBC procurement Function
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2'2 Proposed Ideal suppry Chain Management IEBG structure

REGIONAL SUPPLY

CHAIN MGT OFFICER

SUPPORT STAFF

2.3 Manager Warehouse and Logistics
1'1'1 Although Mr. Benard Nyachieo is refer:red to as the Manager Warehouseand Logistics (MV/&L) it's not clear whether he reports f- tn. DireotorSupply Chain Management.
r'r'2 During the period under.which she was Ag. DCSM she neither approvecihis ieave nor appraised him. Th.y arways liorked as co-departments.1'1'3 In the period under which the Commission developed ir. f.rfor-un."appraisal tool he declined to belong to the Directorate of Supply Chair:Management.

CEO

DCS-SS

DIRECTOR S.C.M

PROC MANAGER C.E.M WHS&LGSTC MGR

SNR PROC OFCR SNR WHS OFFCER

PROC OFFICER WHS OFFICER

PROC ASST STORE CLERK

PROC CLERK

r.6



1.1.4 Although he is designated as the Manager warehouse and Logistics in the.--r:comrnission's structure there is no such position, *rrui .r,irt, is Manager.Logistics since the Manager'v/arehouse position was never fiiled.

Diffi cult Working Environment

1'2 The period she has worked at the conmission had been characterized with d.ifficultvmoments that arose due to her professioual approach in handling rrutt"rrpro-dil.1'3 The cot'e mandate of any pro.ur'"."nt professional not only lies in acquisition of goocisand selvices but mot'e clilical in rnaking sure that this is ione within th" pLo,isio, ofthe legal fi'amework establislied under the public procurement procedure.i'4After the 2013 General election and the wtrote experience encountered in thr:procurement function called for strict adherence to the public procurement processes.This was at many times looked at as rigidity and bureaucracy leading to the belief thatcompliance to the p'ocurement raw was difficurt.
l'5 The key allegation was delays arising from followi,g the pl.ocess and managementseemed to belief this namative.
1'6 At one point a UNDP consultant had been deployed to the procurement Unit but theyfailed to wolk together and he had to go u, hr aian', believe only in the publicProcuretnent laws but didn't have knowl#ge orit , pro.urement law and regulations.This led to a lot of differe,ce in opiniol *i pro""arr" most of the time as he alwaysadvocated for international plactices rather otirer than Kenyan procurerlent laws1 7 wlren they bega, prepat'ation for the 2ol7 Gener-afpir"tio.r, uft", the deveiopment andapproval of the Multi-Year Procurement Plans -20r6/20ll-zotl-iitg, ,Ir.insisted oiithe appointment of Specification cornrnittees that incorporated other public entities foisnpport of compleliensive specifications that entaileJ rotal cost of owner.sliip to avoici

. ^ lugT.nted procurements that were not onry costry but inefficient.l'8 She had advised training on procurement plocesses for commission staff a,d theapproacir of Frarnework contlacts on "as ani when requiled "basis for. major eiectio,goods and services to avoid reactive procurements
1'9The situation got worse with Management when she proposed the invitation of ITofficials from the.Ministry of ICT, p;iqT a*rr"riry iICTA) a,d the KenyaBurean of

,::ilS."tot 
after she had received the initial ,"qriritlirrs foi the p.o.r..n*p1 ef leJ . 

-
1' 10 Tire DGSS Mr" Maryan H. Marjan her immediate supervisor disregarcied her adviceand action but when he hacl gorr. io Naivasha for a certain workshop she managed to_ get the approvals fi'om trre Accounting officer - Mr. Ezra chiloba.
1' 1 I They only got officet's from IC1A at the start and when they looked at thespecifications they found out that the specifications iraa identified a certain model andtherefore lacked the universal outiook.ur"t *oriJ fio*or. competition. There wassiight argument between the team leader and Mr. Ir4arlan. The ICTA staff left theprocess inprotest. 4arv rvr'\ r

l'12 During this period there was a bitter relationship between her and the DCSS Mr.Marjan whereby most of the time she would nnd alrn"ult working with hirn andtirerefore sought the intervention of the accouniing om..r. She applied for two

L7



weeks annual leave but instead she was sent on 30 days compulsory leave withor-u

1' 13- She objected 
- 
the compuisory leave and sought the intervention of the,commissioner Mohamed Alawi in charge of Procurement and Finance and whe. hedidn't seem to assist she cailed the Chairman Justice and Legal Comrnittee chair whointervened and she was verbally recalled back by the CEo. She has never receivedexplanation for the compulsory leave to date.1.14 It never took iong before the Director of Suppll, Chain Management was secondedfrom the National Treasury. She handed over to 

'him 
ana shortly after he settled bechose to work directly with her juniors alienating her from processes. He disregardeclall her attempts to make contiibution towards the operations of the procurementfunction

1' 15 She was given a show cause later on allegations that were lot true which when shesought the intervention of commissioner Kirgat who was in charge of procurementand Conmissionel Boya Molu in charge of"the Human Recourse the Accountingofficer said he was misled by the DCS ss Mr. Marjan and the DCSM Mr. Aura.l '16 several times DCS ss Mr. Marjan had instituted audits on false allejations but theaudit repofis didn,t find her culpable or liable.1'17 She always believed that sticking to procedure led to the difficult workingenvironment at the Commission.
1 18- The management of the stores had huddles of the designated warehouse andLogistics Manager's decision not to report to her but choosing to report to theDirectorate of Voter Regishation.
1'19 'Mren 

she took over the Directorate of Supply Chain Management on l4rr,June,2017 as the Ag' DCSM there was so much pr"rrur" and leactivl proposals based onthe state of affairs and last minute prepalation fol the General gteciion. B;;;;dr;; -_

r:egative impression created. with ihe long aiienation from tr." a.pu.trrr.nt functionswith the several pending issues that called for her attention to make them right wasstlessful considering that some of the staff and management were looking at me as an"outsideL".
1'20 During the Fresh Presidential proculement the cornmission had constituted aProject Team headed by the DCS ssMr. Marjan reporting to plenary. The tearn gaveunprofessional and verbal directives which liact to delayid decision rnaking as mosttime was wasted in meetings to persuade thern to cornply with the pro..ir.r.rrt laws..The tearl as constituted is not defined in the pr:o"rr"*.nt law and thereforeresponsibility and accountability gaps wer.e eminent.

2 Direct Procurement at the IEBC

2'1The IEBC was prepared that the country would be holdilg the General Election onAugust 8,2017' As per the Elections oplrations Plan, the commission was to securereputable firms with capacity to supplyiiectoral goods and services as early as 2016.Given the unpredictable natute of iiections beyoia the General Election, fra,eworkcontracts were deemed suitable.

1B



2'2The phenomenon of Direct Procurernent at the IEBC was occasioned by two
incidences;

1' The Comrnission encountered legal challenges in the procurement
process. These lead to reduction in the time to the peiiods to the
General Election making it difficult to identify suppliei for some key
items using open tender method. Limited time to the GeneralElections
made these procurernents realiy urgent in consideration that some of
these items wele majol for a credible free and fair election.
The General Election in Kenya is a constitr:tional i-equirement. The
process of procurement of goods and services for elections should be
timely. If delayed due to external interventions it becomes an urgent
need which if not met may lead an election that is not be credible. The
2077 Generai Elections would have been an irnminent ttu.eat to public
welfare, safety and damage to ploperty if the goods anci services were
not procured. The 8tr'August, z0r7 Genelal Election date was ultimate
and could not be changed.
Thele was limited time reft to the gtl August, 2017 such that engaging
in tendering proceedings or other procur.ement methods wouta ue
impracticable.
Direct plocurenent therefole was the only option in tire ppADA, 2015
tlrat met the circumstances of the cominission as prescribed in sectiori
103(2) (b) of the PPADA, 20ts

2' Changes in some Commission policies directly affected timely
procurement like levision of some specifications and proposals on rlew
acquisitions. The constitution of the new,com-rnission sirmonths to the

itrill'-ff :3:n"T,,i?3"o"lii:J*;:,H:,#m:"*,f:i",i,J,i j:
3' Failure by some suppliers to deliver on time resulted to seeking

alternative suppliers to mitigate the deficit in materials and services
required.

4' Pre-existing contracts - thele some ongoing contracts or goods
previously acquired from some suppliers that weie used as justifications
for direct plocut'ement for purposes of compatibility or standardi zation
as providedinSection 103(2)(d) of the ppADA,20tS

2'3 The Fresh Presidential Election had been scheduled to happen within 60 days after the
Supreme Court's ruling of the nullification of the GeniLal Election,s pLesidential
lesults.

The 60 days included all the other electoral activities like planning, budgetary
approval and procurement planning.
No procurement can be initiated witrrout budgetary approvar.
The procurement of services and goods for this electiol ther.efore resulted to direct
procurement due to
1' Pre-existing contracts and buying additional materials and services fi.orn theprevious suppliers for purposes of standardization and compatibility. This was

a repeat election and therefore the understanding of the nied to hold factors
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constant to get similar {oods and services henie direct procurement iursuant toSection l-|:(4ftr) of ie ppADA,20Is
2' section 103(2)(b) iltt', PPAD;, zois *usarso appricabre occasioned by arrUrgent need considering the mood in the country. Failure to procure good5.iand services would have made the situation worse leading to the threat to lifeand destruction of property. --,

The Commissioners a in procu.i*in, 
,r

J

M. Michael Kairu
persons:

1 Mr. Antony Kirono
2 Mr. Paul Musop
3 Mr. KaizaM.
A.nd submitted as follows

,.j
3'l rhe commission's policy decisions were made in p.lenary. It would be difficult.to.

fffiffiIr 
their rore i'p.l.rr.-r-rt rnt"r, or" ,ui-in'prenary 

", ";;;;Jthe 
prenary _

3'2lmplementation 
^of 

pr9.:ur:ment policies was however under the approval of theAccounting officer with th^e supfrort of the DCsi unae, which the birectorate of ,.SupplyChainManagementfall.'-"_.v4 L*v rr\JoD unGer whlch the Dir 
.:3'3 The approval and di-recti"r;l; the Directorare of suppry chain Management .un .,'fi'om the Accon,ting officer *a rrr.;a;;;;r.t*"1r., witrr prenary crirectry.

8 o
C

managing director Belgon E'gi,eering compa'y appear.ed before the foilowing

L

- Advocate
- Empioyee
- Employee

1

1
That tirne frame given by the IEBC was i,adequate to suppry such an amountAfter persistence call from the commission he borr#ed a mould fi.om a locar plasticmanufacturer and modified it to fit the commission,s specificationDue to short notice, he had to plocure materials localli of which was more expensive

3

Pienary
\Mhen asked whether his awa.d to contlact was influence, Mr. Kairu r.efuted the craims

There being ofltel business, the sitting was adjourned at Fifteen Minutes past Six O,clock

Si
Date...fr:.t.-,.?.} li(Chairperson)
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MINUTES oF THE tz4rH sITTING oF TrrE pUBLIC ACCouNT-s cohfMITTBr:
HELD oN TUESDAy +rH DECENIBER z0i8 Ihi coMlvlrrrEE RooM 9. I(diN
PARLIA}4ENT BI.]-ILDING. AT 1O.OO AM

PRESENT

1. The Hon, James Opiyo Wandayi, h4P

2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Junet lvlohammed Nuh, MP
4. The Hon. \aaj. (Rtd) (Dr.) Eseii Simiim, MP
5. The Hon. Tom J. F. Kajwang, MP
6. The Hou. Peter Francis Masara, MP
7. The Hon. Daniel Kipkogei Rono, MP

APOLOGIES
1. The Hon. Florence Mwika^li Mutua, MP
2. The Hon. Christopher Doye Nakuleu, Ir4P

3. The Hon. Mathias N),amabe Robi, MP
4. The Hon. Patick Makau King'ol4 MP
5. The Hon. Sa:nsonNdindi Nyoro, MP
6. The Hon. Francis Kuria Kimani, MP
7. The Hon. (Dr.) Otiende Amollo, MP
8. The Hon. James Gichuhi Mwangi, MP
9. The Hon. Qalicha Gufu Wario, MP
i0. The Hon. Michael l4wangi Muchira, MP
1i. The Hon. Michaei Thoyah Kingi, MP
l.LThe Hon. Gideon Koske Kimutai, MP

ATTENDANCE
National Assembly

1. t\zlr. Oscar Namulanda
2. \4r. Nebert lkai Lomechu
3. Itlr. Salat Abdi
4. Mr. Lepen Ole Sein

Offiee of the Auditor General
1. Justin Rucha

National Treasury
i. Rev. Kimathi Kwiriga

Chairman

Vice- Chairperson

Principal CIerk Assistant II
Clerk Assistant III
Senior Sergeant At Arms
I::tern

Manager, Parliamentary Liaison Office

Accountant



,', itN No. 50AD0fi: PRELIMII\iARIES
ihe Chairpersoil called tlie rneeting to order at Thirteen Minutes past Ten O'clock follou,ed b),a

"i,ord of prayer and introductions.

l<.,lrirrmation of the ]viinutes oi the orevious sittings were defen-ed to the nexr neeiing and

rnerefore no inatter arose

TN NO .502./2 0i8 EVIDENCE FRO IVI SCANAN I'E,N\/A I,TI\4I'IE,T)

i4r. Sandeep Madan CEO Scairad Company appeared before the follor""ing persons:

1. Mr
2. Mr
3. Ms

4. Mr
5. Mr

B. Donald

Tony Njuguna

Laura Kerubo

Solomon Mahinja
Francis I(aruga

- KTK Advocates

- Creative Director
- I(TK Advocate

-Publi Relation
-Drgita}

.r;r.ci submitted as follou,s

1. The Company participated in the adverlised tender for provision of the Strategic

Communication and lntegrated inedia Campaign Consultancy Services by the IEBC for
12 months

2. IEBC called for a negotiation meeting on May 12, 20ll arguing that the amount

764,393,224 was way above its budgetary allocation

3. The Company adjusted costs based on the sarne scope and re-submitted its reviseci

fi nancial pr..pA?#K"y 1.2, 20 I 7 .

1. IEBC and S6airbd Signed a Contract July 27,2017 pnced 350 Milliori I(sh (Including

vAT)
5. The Company produced the foliowing listed Multimedia Content

I. 4 pre- election Teleriision Commercials- 60 Seconds Each

II. I rnain Television Commercial r,vith Chulchill- 13 Minutes u,ith 50 Seconds Edits

III. 5 Radio Ads up to 45 Seconds in English and Swahili including Translations in

Vemacular languages

ry. 13 Television program Episodes of 10 minutes each dubbed ' Ndani ya debe'

V. 7 prints Ads in multiple sizes

VI. Ali digital content was edited, reformatted and specified in various sizes for social

Platforms and each influencer

VII. already existing animations were re- edited and reformatted

Vm. the Company produced a fuII and transparent report on media spend monitored



and endoi:sed b), an lndepelcient third paf,r- Company. A iviedia spe.nci

recoriciiiation q,as undertaken and a residual balance of KES 77,431,999 (including

VAT) rvere found and the same Comrnunicated to IEBC
6. the Conrpany was paid initial arnount of KES i 05 Million paid at the inception in line

with the conciition set in con'rract, the compar:y has riot been paid the balances of KES

1 ,1
Plenary

1. From the tender documents. the contract period rtras 1" may,2A17 t-o 30th April 2018.

However the contract was awarded. on 27th Jui-;,-,2018 to 26th Juiy,2018 three months
way back.

2. The delayed in exculsion of Contract was occasioned by many couft cases frled by

cornpetitors

3. Voters messages was disseminated before the elections and Public relations After the

Election
4. Two reports were furnished to the Commission; one in the middle and the remaining one

at the conclusion works

5. The Company had declared a residual balance of Ksh 21 1 Million and was instructed by

the Commission to utilise the same on the Public Relation sen ices

MIl\ NO.503/2018: ANY OTIIER BUSINESS

There being no other business, the sitting was adjourned at Twenty Minutes past One O'ciock

Signed Dare...(. :. 1... {. ?....
(Chairperson)



]\{INUTES OF TFfE 125TH SITTING OF THE PUBLIC ACCOUNTS COM]\{ITTEE
HELD ON THURSDAY 6T' DECEMBER 2018 IN COMMITTEE ROOM 9, X{AIN
PARLIAMENT BTIILDING, AT IO.OO AM

PRESENT

l. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
4. The Hon. Tom J. F. Kajwang, MP
5. The Hon. Qalicha Gufu V/arjo, MP
6. The Hon. Michael Mwangi Muchira, MP
7. The Hon. Peter Francis Masara, MP
8. The Hon. Michael Thoyah Kingi, MP
9. The Hon. Gideon Koske Kimutai, MP
10. The Hon. Daniel Kipkogei Rono, MP

APOLOGIES
1. The Hon. Junet Mohammed Nuh, MP
2. The Hon. Florence Mwikali Mutua, MP
3. The Hon. Christopher Doye Nakuleu, MP
4. The Hon. Mathias Nyamabe Robi, MP
5. The Hon. Patrick Makau King'ola, MP
6. The Hon. Samson Ndindi Nyoro, MP
7. The Hon. Francis Kuria Kirnani, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Jarnes Gichuhi Mwangi, MP

ATTENDANCE
National Assemblv

1. Mr. Oscar Namulanda

2. Mr. Nebert Ikai Lomechu

3. Iv{r. Saiat Abdi
4. Iv{r. Lepen Ole Sein

Principal Clerk Assistant II
Clerk Assistant III
Senior Sergeant At Arms
Intem

Chairman
Vice- Chairperson

MIN No. 504/2018: PRELIMINARIES
The Chairperson called the meeting to order at Twenty nine Minutes past Ten O'clock followed
by a word of prayer and introductions.



I

'1.MIN No 18: CONFIRMATI0N OF I{IN ITTES

The Minutes of the 110 sitting held on Octobel30,2018 were confinled as tiue deliberation of

that sitting and signed by the Chairperson having been Confirrrred by Hon Jessicah lt{balu Kiko,

MP and Seconded by Hon Tom J. Kajwang, MP

The Minutes of the 1 I 1 sitting held on October 30,2018 rvere confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confirmed by Hon Tom J. Kajwang, MP

and Seconded by Hon David Eseli Simiyu, MP

Tlre Minutes of the 119 sitting held November 26,2018 at 10am were confinned as ttue

deliberation of that sitting and signed by the Chairperson having been Confinned by Hon

Jessicah Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the i20 sitting held November 26, 2018 at 2.30pm were confirmed as true

deliberation of that sitting and signed by the Chairperson having been Confirmed by Hon

Jessicah Mbalu Kiko, MP and Seconded by Hon. Michael Thoyah Ifingi, MP

The Minutes of the 121 sitting held on Novernber 27,2018 were confirmed as true deliberation

of that sitting and signed by the Chairperson having been Confirmed by Hon Daniel Rono, MP

and Seconded by Hon Gideon Koske, MP

The Minutes of the 722 sittrng held on November 29,2018 were confirmed as true deliberation

of that sitting and signed by the Chairperson having been Confirmed by Hon Gideon Koske, MP

and Seconded by Hon. Michael Thoyah Kingi, MP

The Minutes of the 123 sitting held on December 3,2018 were confirmed as true deliberation of
that sitting and signed by the Chairperson having been Confrmed by Hon Tom J. Kajwang, MP

and Seconded by Hon David Eseli Simiyu, MP

MIN NO.506/2018: ANY OTHER BUSINESS
The Chairperson informed the meeting of a letler by the Chairperson IEBC. The Chairperson

IEBC alluded that he has been unfairly represented by former staffs and commissioners who

appeared before the committee at various times. I Ie further requested to be provided with right of
reply.

The Committee resoh,ed that the Chairperson IEBC provides a written submission to the

Committee on all issues adversely misrepresented by other witnesses on or Tuesday, February

12,2019

,i

I



The sitting.rvas adjoumed at Fifteen Minutes past Eleven O'clock

Signed..
(Chairperson)

Date
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MINUTES OF TI.IE 726TH SITTING OF TI.IE PUBLIC ACCOUNTS
COMMITTEE HELD ON MONDAY 28TT' JANUARY, 2019 IN COMMITTEB
ROOM 9 AT 10:30 PM.

PRESENT
I. The Hon. .Iames Opiyo Wandayi, Mp
2. The Hon. Junet Mohammed Nuh, Mp
3. The Hon. Tom J.F Kajwang, Mp
4. The Hon. Florence Mwikali Mu.tua, Mp
5. The Hon. Patrick Makau King,ola, Mp
6. The Fion. Michael Mwangi Muchira, Mp
7. The FIon. Peter Francis Masara, Mp
8. The FIon. James Gichuhi Mwangi, Mp
9. The FIon. Michael Thoyah Kingi, Mp

APOLOGIES

1. The Hon. Jessica Nduku Ifiko Mbalu, Mp
2. The Hon. Maj. (Rtd) (Dr.) Eseli Sirniyu, Mp
3. The Hon. Mathias Nyamabe Robi, Mp
4. The Hon. (Dr'.) Otiende Amollo, Mp
5. The Hon. Chlistopher Doye Nakuleu, Mp
6. The Horr. Samson Ndindi Nyoro, MP
7. The Hon. Francis Kur.ia I(imani, MP
8. The FIon. Daniel Kipkogei Rono, Mp
9. Tire Hon. Qalicha Gr.rfu V/ario, MP
10. The Hon. Gideon Koske Kimutai, Mp

IN ATTENDANCE
National Assembly

1. Mr. Sidney Okurnu Lr.rgaga -
2. Ms. Caroline Njue
3. Mr. Stephen Nyakuti

Chairman

Vice- Chairperson

Legal Corursel II
Research Officer III
Audio Officer

Office of the Auditor General
l. Mr. Justin M. Rucha Parliamentary Liaison Offi cer



National freasurv
1. Rev. Kiuratlii Kwiriga Parlianteutarl, Liaison Officer

NIIN N0.507t2018 : PRELIMINARIBS
The Chairtnatt called the meeting to order at 10:30 am followed by a word of pLayer and

introdr-rctions

MIN NO. 509/2018: trVIDENCE: M EASTERN AFRICA LIMITED
The Annronriation Accounts- Othe Public Accounts and the Accounts of the Funds forr
the 201'7/2078 nancial Year.

Mr. Nicholas Nesbitt, the Coulrtry 6.,',..o1 Manager, IBM Easterrr r\l'r'ica appealed befole the

Committee accompanied by the following officels:
1 . Mr. Benjamin Mann - Chief Operations Officer, IBMEA
2. ivls. Angela Anrbetsa - Legal Counsel, IBMEA
3. lvlr. Hr-ulpluey Lilech - Govemment andRegulatory Affairs,
4. Mr. Lewi N4aina - Client Executive, IBMEA
5. Mr. Petel Gachr.riti - Kuplan & Stratton
6. Ms. Esther i(inyenle - Kaplan & Str-atton

and sr-rbrnitted as follows

That the initials IBM means International Business Machines. IBM Eastern Africa is a Plivate

Limited Company incolpor-ated in Eastern Afi'ica thlough legistratior, and is wholly owned by

IBM Global Corpolation based in the United States of America. IBM Eastern Ali-ica is companl.'

that hc'.lps clients lerr;erage technolog,v to gror.r; their bnsiriesses ancl overcome cirallenges. IBlvJ

Irirs been o1:erating clir'.'ctl-r, in [:]ELst ,.\li'ica sincc l9-58. Illi\.'{ htrs translbrnrecl - Nor.i, a Cognitive

solLrtions compiury pou,erecl b1, C'loucl.Ne.ur East Atiica l-l.eaclcprartels estal'rli-^hed inl(enya in

20.I0 clverseeing operations zrcross 8 countrie.s includirrgTanzania. Llgancia. Buruncli, Rw,ancla.

Ethiopia, South Srrclan and D.iibouti. Its complehensive line of selvices offbrecl ri,hich inclLrcle

S0[.ir.i,ar.e arrci sl,steut.s are clesigpeci ibt.exce;.ltir)l]al price perl'rrr.urance. traltaue?tbilit1,and ease o{'

Lrscr.lBN,l's lclcal [rusiuess par'tner nctlvor]. ulso ltas c:xperiencc ucross nrultilrle industries.

clelivering rtl]brclable atrrd custonrizable soir-rtions; developed based on inclustry insights.

)



['orrg let'ltr 1:artnersitips ',r'itltill tlre telr:cnrlr]tLutir:irti()ns. 
-uor:ei-rrrircrrit" arrcl {.lrancial seri,icrrs

selctol's ltal'e a[[ovi'ed trs lcl fbcus ttu;rro','ic[ing. irrnovativc solirtiops rvlic5 spreal< t. lhc necrcis.l
local citizerrs.

IBI\'i oVet'sees trtrcl prt'rvicles technicai support fi)l llll\4 pzirtrrers basecl irr Aliica such zrs proviciint
iicensillg tLqreiements.II3rVl I(etiyn is a marheting clii,ision,r entit-\, oi'tBN4 Easter.n Afi.ica. ll3lvl EA
is an indepettcletrt entit-1i61p61 cloe's not have any opelaliorrerl Iinl<s rvith IBi\4 Fr.zrnce.

Support Set'r'it'es:lrl .luly. 20.i7 IBN4 \vas corltrirctecl [:\, IEBC to provicle ,rainte,ance ser.vices
lbr Servers thal arc' stationecl itr F*ertva. T'he process \.vils initiatecl through air irtyitatig, b1; l'13g6..
to rvit' tire cot:rtllulication r'r'as [.il'rlal anc.l Mr. Nicho]as Nesbitt, committed to pr.ovide the said
comtnulication. Between, Jau-April 2017 IBM then ploceedecl to nnclertake ar1 assessme,t of
the equipment; the latter'had been in place since the 2012 election.Thereafter., IEBC contracted
IBMEA tluor-rgil dilect procllrerneut to provide maintenance ser.vices for IEBC ser.ve$ basecl i,
I(erlya' Tlte selvices \\'el'e llrorriclecl uncler lhe plesunrJrtion tirat they were to be Lrti]izecJ cl.Lrr.i,g

thc Cleneral Ljlections schetlLrlecl lbr 8'l'AurgLrsl. ?0l7.ll]ME,r\ was inibrmc4 at thc last rri^r-rte
that IEBC Ilacl t-est'rlVecl to ltse cloLicl servers stationecl in Fri,rnc.e. IIlivlEA rver.e nol .w.re ol,the
agt'ecuretrl betuieett iBIr'I Irr:ance ancl Szrilan t\4olpho or Saiiait ii4orpho ancl iE]3C Lelati,g to
clorrd.servLlr's.

20i2 (ienel'al Eiections:lBIvlE,r\ hacl rto role in tlre proc.urernent o1'ecluip,ie,t b.v IEBC ancl

Safi'an lviorllilcl and lBIr4 Irrauce. T'his is becaLrse. eYen though lBj\4 GLOIIT\.L orvns IBMI l;r.ance
arrcl IBNtIEA' [he latter ztttcl tlre tbrttrei'are irrclepenclent entities tl]athave rro oper.ational Iinks.

Soliciting favours:No one ft'om or on behalf of IEBC soLrght any favours fi.om IBMEA
including at the point of pitching for the contract.IBM has a policy that does not aliow staff to
offel a gift above USD $25. iBM did not irave any contact with the Mipistry of l,fo,,atio,.
Cotnmlurication and Tecinology before, or'during the plocess of procLrr.ilg the contract with
IEBC.

a
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Members Observations
IBM u,cts clirected to provtde

I. Contnttrtticcttionfi-ont IEBC inviting tBIu{ to cctrt)) oltt cu.t cts..te.s..\.menI of it.r ecpripntent,.

2. LetterJi'onz IEBC extencring the ,ub,is.tittg contr.crct;

j IEBC letter or cotl'?tllltniccttion ctttthorizittg/directing/reqLres.ti.ng IBNI to .s,ttbntit tencler.

clocttnten.ts ctt a later dctte.

MIN NO. 510/2078: EVIDEN ORA TECI{N LOGY SYSTBMS A)
LIMITED
The Anpronriation Accounts. er Public Accoun ts rrnd the Accounts of the Funds for
the 2 /2018 F ial Yea

Ms. coline Mbaiketcha, the Meuraging Dir.ector, oracie 'I'echnology si,stems (I(er:ya) lirnitecl
appealed before the Courtlittee accompanied by tlie followilg officers:

l. Ms. Hanifa Shakombo - Cor-ursel, Oracle

2. j\4r. Evans Monari - partner, Bowmans

3. Ms. Effie Orlondi - Counsel, Bowmans

4. Ms. Lynette Etemesi - Counsel, Bowurans

5. iVIr. Petel Gachr-rhi - Kaplan & Stratton

6. ivls. Esthel Kinyenje - Kaplan & Strattorl

and sr.rburitted as tbllo,,vs:

OracleCorpor:rtion isan Amer.ican multinational computer technology

corporatiotr lleadqttat'tet'ed irt Redwood Sholes, Califolnia. The comltany specializes primaril), i,
developing and rnarketing database software and technology, cloucl engipeereci

systetus, aud eutetpt'ise software products particulariy its owrl br.alcls of clatabase

nlallagenletlt systems. Tlte comparty also develops and builds toois for database developme,t aincl

systeurs of middle-tier softwat'e, entetplise resoLlrce planning (ERP) software, curstorneL

lelationship mallagelllent (CRM) software, and supply chaip management (SCM) software.

Oracie leclurology Systems (Kenya) Limited (OTS - K)is a sgbsicliary of the Oracle

Corpolation' In April 2011.IEBC apploached Oracle by way of ap invitatiol lefter to conduct a

security assesstnent. Tire basis of the invitation was that OTS was the or-iginal equip,re,t

na
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manLrfacturer. OTS-K undertook the assessrrent Llpon attaining the uecessar,v approvals though

its inteuial stmcture. Upon delivery of its report, IEBC awarded a contract to OTS-K for liceuse,

implementation of options and advanced customel' suilport. On 29'l' May, 2017, Oracle submitted

its security assessrrent report. On 26tl'May,2017, IEBC issued Oracle with an invitation to

tendel. On 29tl'May, 2017 Oracle subniitted its quotation. Thereafter tirele was a subsequeut

negotiation to t'ectr:ce the quotationfrom l(shs273,i82,000 to Kshs 264,600,000. On 31tt May,

2017 the contract rvas awarded and sigued.OTS-K ensured that its internal uatrix on compliauce

was met before r-urdertaking the contract. On Jr.rne 8 2011, the system was scheduled tobe tested.

The election could not have run without Oracles database.Oracle has only leceived payment

amounting to USD $30,000 of the col'rtract sum and has been in the process of uegotiating fol

payment of the remair:ing amoLult but is yet to leceive responses from the National Tleasttry,

Ministry of ICT and IFMIS.

Soliciting favours: No one from or on behalf of IEBC sought any favours fi'om Oracle inblr"rding

at the point of pitching fol the contlact. Oracle did not have any coiltact with the Ministry of

Ipformatiou, Communication and Technology befble, or during the process of ptocuring the

contract with IEBC.

Members Obsen,ations
OTS-K was directed to provide

1. Conuttuniccttion.fi'ont IEBC tnvtting Oracle to carrlt otrt an assessnxent of it,s equipntent

2. The Securitlt A.t.tes'sntent Report

3. The Tender Document

4. The Letter r5f Acceptcurce

5. Tax contpltan.ce Certificate

MIN NO.s 7/201.8: ANY OTHER BIJSINESS

Thele being no other business, the sitting was adjourned at 1:00 O'clock.

(

Signed. Date.... (?
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IVIINUTES Orr TI-IE Lzzrtt SITTING OF THE PUBLIC ACCOUNTS
COMMITTEB HELD ON MONDAY 28TTI JANUARY, 2019 IN COMMITTEE
ROOM 9 A1'2:30 PM.

PRESENT
I. The Hon. James Opiyo Wanclayi, Mp
2. The Hon. Juret Mohammed Nuh, Mp
3. The Hon. Maj. (Rtd) (Dr:.) Eseli Simiyu, Mp
4. The Hon. Tom J.F Kajwang, Mp
5. The Hon. Michael Mwangi Muchir.a, Mp
6. The Hon. Peter Francis Masara, Mp
7. The Hon. James Giclir-rhi Mwangi, Mp

APO GIES

1. The Hon. Jessica Nduku Kiko Mbalu, Mp
2. The Hon. Mathias Nyamabe Robi, Mp
3. The Hon. Cluistopher Doye Nalcr-rleu, Mp
4. The Hon. Flor.ence Mwikali N4utua, Mp
5. The Hon. Patrick Makau King,ola, Mp
6. The Hon. (Dr.) Otiende Amollo, Mp
7. The Hon. Samson Ndindi Nyoro, Mp
8. The Hon. Francis I(uria Kimani, Mp
9. The Hon. Daniel ICpkogei Roiro, Ivlp
i 0. The Hon. Qalicha Gufu Wario, Mp
I 1. The Hon. Gideor: I(oske i(irnutai, Mp
12. The Hon. Michael Thoyah Kingi, Mp

IN ATTENDANCE
National Assemblv

l. Ml. Sidney Okuunur Lugaga -
2. Ms. Caloline Njue
3. Mr. Stephen Nyakuti

Chairman

Vice- Chairperson

Legal Counsel

Research Offrcer'

Audio Officer

Parliamentary Liaison Offi cer

Office the Auditor General
1. Mr. Justin M. Rucha

National Treasury
l. Rer,. i(imathi I(wiriga

I

Parliaurentary ;1u,ro,r Offi cer



MIN No.5L7./?078 PRELIIWINARIES
The Chairman called the ureeting to order at Thirty minutes past two O'clock followed by a word
of prayer and intlodr.rctions.

MIN NO. 513/2018:EVIDENCtr: CONSOLATA NKATHA MAINA
The Annronriation Accounts Other Public Accounts and the ,Accounts of the liunds for
the 70L7 12018 Financial Year

Mt'. Consolata Nkatha Maina, a formel Vice Chairpersoll IEBC appeared before the Committee
and submitted as follows:

That she irolds a Master of Business Administration degree, awarded by the University of

Melbor-u'ue in Melbor-u'ne, Australia. She also holds a Master's Degree in Public Relationsfron'i

the University of Stiriing, in Scotland.She does not have an r-rndergradlrate degree because at tire

time there was only a liigher diploma available in I(enya.

She i.r,orlted in tlle Melbor-rnre etlea. in ALrstralia lbr seve.r'al yeals. before re.turning to l(enya in

2016. \\ihen the Inclepenclent Electorai ancl BoLrndarics Clourmission - IEBCI u,as constitr-rtecl in

.latritary 2017, slre rvas appointecl a Comrnissionel'rlncl Vice Clrairpersc-rn o{'the seven-nreurber

CorLrmission.

llesignation:On 16 Aplii 2018. she, Nlalgalet ivira,erchanya anci Dl Paul I(ibiwott I(urgat, helcl a

pless conf-erence artcl announced their irnnrecliate resigrlation tronr the Indeperrcient Electoral and

IJoLrndaric,s Clornnission. "Llccause thc1, lrave (hacl) no I:rith in Clhaimran \Valirla ChcbLrlierti and

his Ieardership". On 24 AugLrst 2018. Connie Maina and lr4algai'et l\zlwachu'urya letunied to the

IEBC ireaclqutarters to coirsult on the ivay lbrrvard but could not trccess the Chailpersorr.

Sire sr.rbmitted thzrt she rvas uot an empiol,ee of IEBCl.That tire reason that ch'ove her to resign

rvas that she did not get along rvith Chailpersoll of tire Conrmission and t'clt fi'ustlatecl that

clelirrer)' of the rlanderte clf tlre Conrurissiorl wirs corlpromised. She nan'atecl au incident rvherelr!'

the Chair'llerson taLrlecl an internal ar"rdit report of the IC)'I' departrnent u,ith a i,ierv to having tite

same be disctrssed at the meeting. Comrnissiouers objected on the glounds that

(i) fhele \vas an external aLrclit of the Commission r.i,hich u,as almost corlltlete

(ii) The report vr,'as not palt of the meetinq's aeendir

2



(iii)Tlre report r,vas being;.rresentecl ltlr discr-rssir'ln and the Conrnrissiorrels had hzrd no chance

to iliten'oBate the contents of the rcpcllt pliol tc'r the tneetiu-U.

Procurement: She surbrnittecl that Corumissioue.rs were not invoh,ecl in procuremeut. 'I'he

Corlnrissioners receirred ;:r'esentations lrorl the Secretariat ol1 l)l'ocurement and thereafter rvould

plovide guiclance ancl clilection to thc Secretaliat on the i)rooLu'ernent.

KIENIS: Duling a Clommission lvleeting the Commissioners lesolvecl that since the electio.n.rvas

close there was no tinre to plocLu'e a1 ne\/ s),stenl. it rvould proceecl rvitlr the existingsuppliers

that vrras Safi'an Morpho anci consequently direc.tecl the Secretarial to implement the resolution.

She sought to collsult the Comrlission's rrrinutes to establislr I'ulther details relating to direct

prooLrelnent. Sire acknow'leclged that Plof Gulli1,e, the Commissionel who r.vas in charge of ICT'

had proposed an alternative con']parly during the meeting but tlie Conrnrissioners did not discuss

his proposal.'lhe clecision rvas Lrased o]r a nluuragelnent paper and that thele rvas no influence

l'r'onr Sali'an Morlrho. She stated tlrat througlror-rt the proc.urenrent process there was no

intelaction betu,een the Ministry of hifblmation, Conurlunication ancl -fechnology ancl the

Clorlnrission.

MIN NO. 514/2018: ANY OTHIIR BUSINESS
There being no other business, the sitting was adjourned at FourO'clock.

Signed DateL.l.:(.?.

(Chairperson)

a
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MINUTES OF THE 143RD SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON THURSDAY 21ST FEBRUARY,zOIg IN COMMITTEE
ROOM 9 AT 12.00 PM.

PRESENT
1. The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbalu, MP
3. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
4. The Hon. Tom J.F Kajwang, MP
5. The Hon. Flolence Mwikali Mutua, MP
6. The Hon. Patrick Makau King'ola, MP
7. The Hon. Mathias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Francis Kuria Kimani, MP
10. The Hon. Samson Ndindi Nyoro, MP
11. The Hon. Qalicha Gufu Wario, MP
12.The Hon. Gideon Koske Kimutai, MP
13. The Hon. Michael Thoyah Kingi, MP
14. Hon. James Gichuhi Mwangi, MP
15. The Hon. Daniel Kipkogei Rono, MP
16. The Hon. Peter Francis Masara, MP

APOLOGIES

1. The Hon. Junet Mohammed Nuh, MP
2. The Hon. Christopher Doye Nakuleu, MP
3. The Hon. Michael Mwangi Muchira, MP

IN ATTENDANCE
National Assembly

.1. Mr. Nebert Ikai Lomechu

2. Mr. Sidney Okumu Lugaga -

3. Ms. Caroline Njue
4. Mr. Salat Abdi
5. Mr. Etijah Ichwara

Office of the Auditor General

Clerk Assistant III
Legal Counsel

Research Officer iII
Sergeant At Arms r
Audio Officer

Parliamentary Liaison Offi cer

Director Audit
Supervisor Audit
Manager Audit

Chairman
Vice- Chairperson

1. Mr. Justin M. Rucha

2. Mr. Njoroge Waithira
3. Ms. Immaculate Chepkwony -

4. Mr. Stephen M Tariku
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National Treasurv
1. Mr. Geophrey Mwitazi
2. Mr. Cyrus Mwangi Munyua

57

Accountant

Accountant

The Chairman
word of prayer

called the meeting to order at Twenty Min,tes past Ten o,clock, followeci by a
and introductions.

o F
Confirmation of the Minutes
therefore no matter arose.

of the previous sittings were deferred to the next meeting and

N EN
Mr. Matthew Foxton jointly with Mr
Executive Cornmittee Mernber/ Seni
Committee and sr_rbmitted as follows:

, Oiivier Charlanes, the Executive Vice_president and
or Vice-President respectively, appeared before tlie

1' The Company legrets that it was not able to appear before the Committee on 11rr'February,
2019' this was due to miscommunication of which they wrote to the committee through theclerk's office via a retter dated 13th February, 2019 to exprain trre same.

2' They confirmed that they finally received another of invitation on lgrr'of Febn-rary,2019: inwhich they were invited 'iDEMIA' to appear before the committee, to assist the committeein relation to its examination of accounts of the Independent Electoral and Boundar.iescomnrission for the Financial Year 2016/17 as expressed by the Auditor General,s Report.

3' IDEMIA is justifiably concerned about some ofmisconceptions and misapprehensions aboutits business; and is pieased that with this opportunity it will be able to clarify una ,.i rrr.record straight on possibie concerns relating to its interaction with the IEBC a solemninstitution w-ithin Kenya.

BACKGROUND by Mr. Matthew Foxton the Executive vice-president

4' He submitted that IDEMIA is a French group of great repute globally; resulting from thecorning together in 2017 of two key worlclwide leaders in the identity sector.: oberthur
Technologies and Safran Identity and Securit,v.
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5, IDEMIA is arguably the wolldwide leader in poiice biometric systems: its biometric
algorithms and solutions are used by more than eighty (80) police services around the world
inciuding the Federai Bureau of Investigations (FBI), Interpol, Germany's BKA, and

numerous African countries such as Kenya, South Africa, Chad, Botswana or Ethiopia.

6. IDEMIA is also the leading provider of US government endorsed identities for trusted civil
and commercial tlansactions. IDEMIA counts a staggering 13,000 empioyees around the
world, including 2000 Research & Development experts and 13 Research & Development
centers across the globe. In the next 5 years, IDEMIA's Research & Development investment
is planned to reach 1 Billion Eulos.

7. With close to $3 billion in revenues and more than 135 governmental customersin civil
identity solutions, IDEMIA serves clients in 180 countries and is the natural leader iir the
identity industry, combining the strongest customer references and project experience.

8. IDEMIA has a worldwide industrial footprint to optimize responsiveness and customer
proximity relying on a netwolk of State-of-the-art factories covering all regions and Service
centers estabiished in more than 30 countries around the u,orld.

Chronology of IDEMIA's creation

9. He submitted that Morpho, part of the aeronautical Gloup SAFRAN, signed a first contract
with the IEBC in 2012 for the supply of Biometric Voter Registration (BVR) kits
(importantly Morpho was not contracted to supply any other components, especially no
deliverables linked to the transmission of results of 2013 General Elections).

to. Renamed 'SAFRAN Identity & Security' in June 20L6, Morpho came together with
Oberthur Technologies (OT) in May 2017 giving rise to a new company called OT-Morpho,
which ended up being renamed IDEMIA in October 2017.

11. He reported that these name changes were duly notified to the IEBC in two letters dated July
7 ,2016 and June 1 3, 2017. (The letters were tabled to the Committee)

IDEMIA in Kenya by Mr. Olivier Charlanes, Vice-President

tz. He submitted that iDEMIA lias been present since 2008 on police and security systems

suppotl.
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t3' In 20|2'IDEMIA was selected to contrib*te to the very first step of the 2013 general electionprocess' IDEMIA provided a Biometric voter Registration (BVR) system to the IEBC toproduce a credible and secure voter register.

t4' He reported that the same system has been maintained ever since, and complemented in20l7with 45'000 devices deployed over more than 40,000 polling stations across Kenya toorganize the voter verification and results transmission in the scope of the 2017 general
elections (the Kenya Integlated Election Management System - KIEMS). The system was
reused for the 26tl' octob er 2or7 Fresh presidential Erections.

t5' In 2018' IDEMIA was contracted by the Ministry of Interior ancl Coordinatio, of theNational Government for the provision of 31,500 mobile biornetric kits to be used in anational population registration.

t6' IDEMIA is curreutly in the pt'ocess of establishing a.ew branch in Kenya, schedujed to operlIater this year, an indicatio, of the company corlmitment to investing in Kenya anclsupporting its growth i

(1) KIEMS contract for General Elections

t7' He submitted that an initial tender for KIEMS was released on i 5/l2l2ol6,requesting asubmission from the bidder.s on9/llzol7, IDEMIA took part in the process.

r8' Upon cancellation of the initial tendel, which happened on21103/2017, IDEMIA receivedthe same day a lettel of intent fi'orn the iEBC formalizing IEBC,s willingness to engageIDEMIA to supply, deliver, install, commission, test & support an ,,Integrated 
Election

Management system". In the letter, iEBC highlighted the fact that due to the limited time tofu]fil its legal obligation, they were willing to engage IDEMIA via a direct procurement.

t9' After a new submission offer on 25/03/2011, IDEMIA receivecl a notification of award on2513/2017 and signed the KIEMS contract with the IEBC on3l/03/2017.

zo' He reported that the remaining time to execute General Elections was extremely short: o,ly20 weeks from contract signature to the General Elections voting clay, u4rich took place on8/8/2017.

zt' To execute this contract for Generai Elections, IDEMIA provided the following eq,ip,rent.
licenses and services:

- Deliverir of 45'000 KIEMS kits, which i.cir,rde the KiEMs tablet and its accessories.

l"::''l"tion, 
configuratiot't, testing & commissioning of the I(iEMS sysrem, which

includes:
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o voters verification (EVI) o Results Transmission System (RTS)
o Candidates Registration Management System (CRMS)
o Integration of the KIEMS solution with the existing Biometric Voters

Registration system (BVR)
o The provision of Softwale licenses and royalties for the KIEMS system

Preparation of 10.000 KIEMS kits for the verification exercise (configuration,
reception & inventory)

Preparation of 45.000 KIEMS kits for the General Elections (reconfiguration)
Election Day technical tr.aining

Election Day technical support

22 He reported that as the program unfolded, the following additional equipment & services
were requested by IEBC and delivered by IDEMIA in order to adapt to the tight schedule of
the General Elections:

- Provision of cloud services for RTS

- Change request for customization of RTS software
- Change lequest for CRMS external portal
- Change request for increasing the production capacity in preparation of Kits for the

elections

23. IDEMIA executed the program within due time, which ultimately allowed it to manage the
General Elections according to the customer,s requirements.

(2) KIEMS contract for Fresh Presidential Election

24. He reported that on I/912017, Supreme Court of Kenya decided to nultifu the presidential
election which took place on 81812017 and requested to schedule a Fresh Presid.ential
Election on 17lL0/2017 .

25. On 1919/2017, IDEMIA received a letter fiom IEBC approving the selection of IDEMIA as
the provider of services for this Fresh Presidential Election. Time constraints rnade it
impossible for the iEBC to contract & deploy an alternative election system.

26. On 2819/2017, IDEMIA was invited for final negotiations. Tire contract for Fresh
Presidential Election was signed on the same day.

27. In order to execute this contract for Fresh Presidential Election, iDEMIA provided the
following equipment and services:

- Preparation of 45.000 KIEMS kits (reception, inventory and reconfigur.ation)
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- Delivery of KIEMS kits repiacement ancl spare parts (SD cards, tablets)- Upgrade, instalation & configuration of the KIEMS system
- Election Day tecluiical training
- Election Day technicai support

zB' He reported that the allocated time to see this program through was nothing short of succinct:
7 weeks betw'een the Supreme court decision to cancel tire election and the effective date forFresh Presidential Eiection. The elections were delayecl 10 days and finally took place on26/10/20t7.

z9' in order to secure the availability of the Election system for Eiection Day, IDEMIA was
committed to executing its coutract on time at expected qLrality level ancl according to IEBC,s
request:

- IDEMIA worked rvithout contract unril 2819. At that point, 60% of IDEMIA,s
contracr was delivered. IDEMIA took significant risk in doing so.- IDEMIA mobilised technicians to provide fieid support for 290 constitue,cies.- The local factory had to operate night shifts, more than 350 Kenyans were hired byIDEMIA at some point in time to speed up deliveries.

- The late confinnation on 1311012017 of the RTS workflow evolution required for. FPE.

- The risk taken by the company to handle the program nationwide, under very strict
time frames.

- The security measures taken by IDEMIA to provide ftill protection to the company
staff' The said protection started shortly before the date of the General Eiections.

3o' FIe reported that for Fresh Presidential Election, both the costs of the program and thepl'ogram management were justified by the exceptional context in which the elections took
place,

31' Tire prices were approved as they were quoted by the IEBC, after several ro,nds of price
negotiations to cope with tlie customer's expectations.

3z' Hon' Chairman, Hon Committee, IDEMIA executed the program within due time, whichultimately allowed it to manage the General Electio,s according to the custorner,s
requirements.

(3) KIEMS system hosting

3l'He submitted that according to the contract requirements, the Result Transmission Systern
(RTS) hosting platform was to be (1) local and (2) provide d on 17/04/2017 bythe IEBC.
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34,As the iocal platform was not made available on time, the IEBC asked IDEMIA to plrt an

alternative strategy in place. IDEMIA responded positively to that demand, thus exceeding

onr contractuai selvices.

35. In June 2017,IDEMIA proposed the alternative solution to host the RTS on a private

cloud platform. IEBC accepted this proposal as an action to reduce the risks of the Elections
program.

36. He reported that from a security perspective, an internal audit of the platformused for
the General Elections done by Verizon certified that the investigations lead identified no

evidence to suggest that anything had jeopardized the integrity of the RTS system.

37. Furthermore, the following audits were done & tests reports were provided to IEBC
before the Fresh Presidential Election:

(a) Functional and performance tests:

- Full functional and performance tests reports were shared with IEBC
- A third-party company audited the methodology & functional tests results

(b) Security tests:

- Full reports shared with IEBC, including penetration tests

- Independent penetration tests performed by Orange

38. IDEII4IA executed the prograrn within due time, which ultimately aliowed it to manage the

General Elections according to the customer's requirements.

i9. After both elections, RTS data were handed over to the IEBC on l5l2l20i 8. The databases

and virlual servers used for both elections were copied on a dedicated space of the local

infrastmcture in May 2018, giving IEBC access to the both elections' data.

40. The RTS system hosted by NTT was shut down on 161112019, after repeated notifications
sent to the IEBC on the matter.

Hon Chairman and Hon Committee,
. Kenyan elections are complex and cannot be compared to any other elections.

. IDEMIA has worked in many countries, and the Kenyan election solution is unique
but far ahead compared to that of other countries.

. IDEMIA remains above many of its competitors in terms of technical solution and

project management.
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Conclusion

43' IDEMIA fllifilled its assig,,rent for Kenya's iEBC with professionalism ancl rigour. It ra,asengaged by the iEBC to carry out very specific tasks, which it snccessfully accomplishecl inrespect of both the original and rerun elections.

q+. All i,ternal ard externar audits conducteci on IDEMIA,s s
achieved its general eiection goals for the IEBC.

ystems revealed that it successfullv

45' They carried out theil duties totally impartially, they ar.e an ethically-mi,ded company andthey have no wish to be caught up as scapegoats in Kenyan politics.

46' He repofted that, in 2017,some IDEMIA collaborators had even been threatened of death.here in Kenya. Nevertheress, they kept performing an outstanding j"b;:;;;ffi;
KIEMS worked properly and securely during the two elections, so as to ensure a fair.andneutral election process then trustfui results.

47 ' Even following the Suprerne court's September l,2ol7 ruling, IDEM1A accepted to exte,clits e,gagement and kept supporting the IEBC in the democratic pl.ocess so as to ensure open,fi'ee and fair Kenyan elections. Therefore, as of September 20t7,IDEMIA provided anupdated software, additional KIEMS hardware and suiport services for the october 26,2017presidential election rerun.

48' Further the High court's october 11 ruling and the IEBC's resulting official decision toinclude eight ca,didates in the Fresh Election caused the company considerable r-,rexpecteclwork, such as:

- $zriting new softwat'e for the KIEMS kits to inch-rde the new cancliciates list.- Updatirlg once again the 45,000 KIEMS kits with rrre new configuration.- configr-rring the RTS system again to include the new canciiclates list.

49' Despite this challenging context, IDEMIA and all its peopre are proud to have been able tosuccessfully fulfili their engagements to support Kenyan democracy, and humbiy reaffirmtoday how positively it can consider the outcome of both 2017 elections, as it has beenpublically stated by the International community observer-s (UE, carter center, etc.).

5o' IDEMIA has undertaken successfuiiy severai election projects in Afi.ica. It considers thatelections are the most challenging projects to set up. Buith.y also are the most rewarding asthey are a fundamentar broc in the crevelopment oiu country.

st' IDEMIA is most glad to have supported this great country in assisting in theagement of the 2017 Kenyan eiections. It was a great challenge for IDEMIA in
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terms of time, technology and security constraints noting the novelty of the solution
offered. iDEMIA is incredibly proud to have supported Kenya and served its citizens.

PIenary

1. When asked of the Local Address, he submitted that the Company was in the process of
registering a local associate.

2. When asked of other contracts they are undeftaking in the country, he subrnitted that
they have the Following live contracts with the Government of Kenya:

I. Contract with the Police Department on finger print equipment (Biometrics)
iI. State Department of Interior on population Registration - NIMS

3. When asked whether he can table his contractual obligation to the Committee, he
undertook to table a soft copy irnmediately after the meeting.

4. He admitted that he was seiected thlough a direct procurement process

MIN NO. 574t20L8: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Nineteen Minutes past One O'clo.ck,

Signed Date fi- &-'}'o itl

(Chairperson)

o



MINUTES OF THE L44TH SITTING OF THE PUBLIC ACCOUNTS

COMMITTEE HELD ON FRIDAY 22ND FEBRUARY, 2019 IN COMMITTEE

ROOM 9 AT 1O.OO AM.

PRESENT
1. The Hon. James Opiyo WandaYi, MP

2. The Hon. Jessica Nduku Kiko Mbalu, MP

3. The Hon. Junet Mohammed Nuh, MP

4. The Hon. Maj. (Rtd) (Dr.) Eseii Simiyu, MP

5. The Hon. Tom J.F Kajwang, MP

6. The Hon. Patrick Makau King'ola, MP

7. The Hon. Mathias Nyamabe Robi, MP

8. The Hon. (Dr,) Otiende Amollo, MP

9. The Hon. Samson Ndindi NYoro, MP

10, The Hon. Peter Francis Masara, MP

11. The Hon. Francis Kuria Kimani, MP

12.The Hon. Michael Mwangi Muchira, MP

13. The Hon. Daniel Kipkogei Rono, MP

14. The Hon. Qalicha Gufu Wario, MP

15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP

2. The Hon. Florence Mwikali Mutua, MP

3. The Hon. Michael ThoYah Kingi, MP

4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
National Assemblv

l. Mr. Nebert Ikai Lomechu

2. Mr. Sidney Okumu Lugaga

3. Ms. Caroline Njue
4. Mr. Salat Abdi
5. Mr. Elijah Ichwara

Clerk Assistant III
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Offrcer

Parliamentary Liaison Offi cer

Chairman
Vice- Chairperson

Office of the Auditor General

1. Mr. Justin M. Rucha



National Treasury
1. Rev Kimathi Kwiriga

The Chairman
word of prayer

Accountant

1

called the meeting to order at fourteen Minutes past Ten o,clock, foljowed by aand introductions.

8:
S

7

Members were taken through the report and made the following recommendations:1' That a last chapter be introducecl highlighting faults made by tire chairper.son, cEo, othercornmissioners and staff that were adversery mentioned.2' The above crrapter shourd be supporled with evidence

Fufther' the committee discussed at length its mandate vis-i-vis that of the Departmentalcommittee on Justice and Legal Affairs as provided under Standing order 216. As a result, itresolved to discuss issues pertaining to administration and the running of the commission oniy ifthose issues were was linked to the Audit query. It was also observed that some of the operationalissues led to misappropriation of funds.

therefore no matter arose

Confirmation of the Minutes of the previous sittings were deferred to the next meeting and

There being no other business, the sitting was adjoumed at Fifty Five Minutes past Twelve

O'clock

Signed..
Date...

(Chairperson)

B8N
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MI TUTES OF TIIE i{sTii -qITTI}'IG OF THE TUBLIC ACCOTN\iTS

COMMITTEE HELD Oi.{ FRIDAY 22No FEBRUARY, z}ig iN COMTMITTEE

ROOM 9 AT 2.30 PM.

PRESENT
1. TheHon. James OpiYo WandaYi, MP

2. The Hon. JessicaNduku Kiko Mbalu, I{P
3. The Hon. Junet Mohammed Nuh, MP

4. The Hon. Maj. (Rtd) @r.) Eseli Simiyu, MP

5. The Hon. Tom J.F Kajwang, MP

6. The Hon. Patrick Makau King'ola, MP

7. The Hon. Mathias NYamabe Robi, MP

8. The Hon. (Dr.) Otiende Amollo, MP

9. The Hon. SamsonNdindi NYoro, MP

10. The Hon. Peter Francis Masara, MP

11. The Hon. Francis Kuria Kimani, MP

12.The Hon. Michael Mwangi Muchira,lt4P

13. The Hon. Daniel Kipkogei Rono, MP

14. The Hon. Qalicha Gufu Wario, MP

15. Hon. James Gichuhi Mwangi, MP

APO GIES

i. The Hon. Chlistopher Doye Nakuleu, MP

2. The Hon. Fiorence Mwikali Mutua, MP

3. The Hon. Michael ThoYah Kingi, MP

4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
Natio nal Assemblv

Chairman
Vice- Chairperson

1. 1\4r. Nebert Ikai Lomechu

2. Vir. Sidney Okumu Lugaga -

3. Ms. Caroline Njue

4. Mr. Salat Abdi

5. Mr. Elijah Ichwara

Office of the Auditor eral

Clerk Assistant III
Legal Counsel

Research Offrcer III
Sergeant At Arms r
Audio Officer

1

1. Iv{r. Justin M. Rucha Parliamentary Liaison Officer



National Treasury
1. Rev Kimathi Kwiriga Accountant

MINNo. 587/2018: PRELIMINARIES
The Chainnan called the meetingto order at Twenty Minutes past Ten O'clock, followed by a
word of prayer and introductions.

NO. s CO OF
Confirmation of the Minutes of the previous sittings were deferred to the next meeting and
thelefore no matter arose

018: TION OF RT OF o FY 20 7
Members v,rere taken through the revised general observations and recommendations and agreed
on the following:

GENERAL OBSERV ATIONS AND RECOMMENDATIONS

i The Committee observed that there were instances of outright conflict in the ftinctions of
the CEO and that of the Chairrnan of IEBC. Such conllicts arose mainly on procurement
matters and especially the procurement of KIEMS Kits and other eiection rnaterials,
contrary to section 1iA of the IEBC Act.

Parliament should move with speed to strengthen the IEBC by revisiting the legal
fi'amework and the general policy guidelines while taking into aJcount the
recommendations of the Kriegler Commission in order to resolve tension between the
offtces of the Chairman and the CEO by having their functions clearly spelt out and
accountability appropriately assigned as envisioned under section I 1A of ihe Independent
Electoral Boundaries Commission Act.

During evidence gathering it emerged that the Chainnan of the Commission acted contrary
to section 16 (1) of the Leadership and Integrity Act, section 12 of the Anti-Comrption and
Economic Crimes Act and section i2 of the Public Officers and Ethics Act, which provide
that state officers or public officers shall use the best efforts to avoid being in a situation
where personal interest conflicts with official duties. jr&. Chebukati as the Clairman of the
Commission presided over a Commission that allocated cases to a law firm to which he
was a founder partner without prior disclosure of that fact. This compromised on his
integrity and presents a situation of conflict of interest and incompatibility.

it also emerged that the other Commissioners demonstrated conflicts of interest in relation
to procurement of the KIEMS kits where the Commissioners voted in favour of their
preferred suppliers as evidenced in MINUTE t2-l5l)3l2ol7 of the Special plenary
Meeting held on 3 i't March, Z0l7 .

2
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The Committee recommends tirat upon adoption of this repon, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involr,ed with
a t,iew to initiating prosecurion where culpability is established.

3. The Commissioners faiied to erercise oversight while the Secretariat demonstrated pool' 01'

lack of prior planning u,hich phinged the eiectoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of ail critical goods and
services in a manner that was contrary to provisions of Article 227(1) of the Constitution
in so far as it did not embody a process that was fair, equitabie, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution's capacily, as currently constituted, to execute its constitutional mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive 0ffrcer
and the Directors who were involved in the unlawful procurement should vacate off,rce
immediately upon adoption of this report to allow for the much-needed reforms to be
effected to restore public confidence in the Independent Electoral Boundaries Comrnission.

4. The National Treasury and the Auditor-General should assist the Commission undertake

verification of all pending bil1s with a view to expedite the settlement of all genuine

payments due to flre suppliers in order to save the public fi'om incurring additional costs

that may arise from protlacted legai disputes with such suppliers. The team should also

institute mechanisms to recover all rnonies that might have been paid to suppliers

irnproperly. Investigations should also be r.rndertaken, and if impropriety is established,

appropriate action taken agailrst all the offrcers involved.

5. The Accounting Officer should at all times ensure that all applicable accounting and
financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act2012
and section 103 of the Public Procurement and Asset Disposal Act,2075.

6. The CEO, Mr.Ezra Chiloba, signed contracts worth Kshs. 4,372,046,312.00 without the
contractors providing performance guarantees contrary to the provisions of section 142 (1)
of the Public Procurement and Asset Disposal Act,20l5. Upon adoption of tlie Repoft, the
relevant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission should at all times ensure that
performance guarantees ale executed before signing a contract in accordance with section
142 (l) of the Public Procurement and Asset Disposal Act, 2015.

7. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed to
assist all heads of procuring entities, accounting officers and all public officials involved' 
in the procurement function with the necessary information to cornply with the aforesaid

legal requirement and in turn deliver value for money in the public service and comply
with section 54(2) of Public Procurement and Asset Disposai Act, 2015 that prohibits ail
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transactions by public officials in which standard goods, wor.ks and services areprocured at unreasonably inflated prices.

'V/ithin 
three months of adoption of this report, the Public procur-ement Regulatory

Authority should publish an updated Average Price List in light of the fact that the last
Average Price list was published pursuant io the provisions of section 30 of the public
Procurement and Disposal Act, 2005.

The Commission should establish framework contracts with more than one supplier so thatit is llot held hostage when it comes to pricing with the aim of ensuring that'isources ofthe Comrnission are used in a way thatls effJctive, efficient and economical pursuant to
the provisions of section 68(1Xb) of public Finance Management Act,2012.

BASIS F'OR COMMITTEE RECOMMENDATION FOR VACATION OF OFFICE

The Commissioners

8

The committee received evidence relating to specific incidences to support impropriety in theconduct of the following commissioners and hence forming the basis for the Committee,srecommendation that the said Commissioners vacate office imniediately "p* m. adoption of thisReport:-

L Mr. Wafula Chebukati - Chairperson;
2. Ms. Consolata Maina - Vice Chairperson;
3. Margaret Mwachanya _ Commissioner;
4. (Prof.) Abdi Guliye - Commissioner;
5. Mr. Boya Molu - Commissioner; and
6. Amb. Dr. paul Kurgat - Commissionel

The evidence received depicts a commission ruming on auto-pilot. The commissioners,individually and collectively, failed to exercise oversight"as envisioned under section i 1A(a) ofthe Independent Electoral and Boundaries corntission Act,201l thereby plunging theInstitution into a crisis. The commissioners were unable to make urgent and decisive policydilections on procurement matters, compelling the Secretariat to undertake direct procurement ofall goods and services in a manner that was contrary to Article 221(1) of th. constitution of theinsofar as it did not embod)/ a process that.was fair,-equitable, transparent, competitive and cost-effective' As a result the comrnissioners failed_to take charge 
"r1i. Li"."Lf".to.ur process in the2017 electoral cycle. This evi,ces an inexcusable level of I-rcompetence given the importance oftheir role in the electoral processes in the country as expressed in Article gg of the constitution.In a cleal case of incompetence, the commissioners demonshated lack of understanding of theirrole as relates to the 

-principies 
of good governance and separation of roles between thecommission and the Secretariat, integrity,-transparency and accountability contrary to theprovisions of Article l0(2Xd) of the Constitution.

conflict of interest and glaring instances of gross misconduct were manifest during theprocurement of the KIEMS Kits the Commissioners opted to vote in favour of their prefened
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suppLieis as evi.dinced in ji4i}.i-r-rTE L2-15rc3DAn of the Special Fienar;v irieeting heid on 31't

March,2017

The Cirairman of the Commission, in serious violation of Chapter Six of the Constitution presided

over allocation of legal work to his former law firm without disclosing this relationship or even

cautioning the Secretariat of the sarte.

Without n1ore, the foregoing findings are evidence of Commissioners operating ultra-vires the

Constitution, the 1aw and their oath of office. These constitute solid grounds for the removai of the

Commissioners fi'om office ulder Article 251 of the Constitution. The Committee accordingly

recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the

Commissioners. In the cleal lack of policy direction frorn the Cornmissioners, the Secretariat

operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the

Secretariat, Individually and collectively, failed to plaa, execute ol irnplement the policies and

strategies of the Commission as envisioned under section 11A(b) of the Independent Electoral and

Boundaries Commission Act, 2;011. It was apparent to the Committee that this failure was

deliberately designed to plunge the Corrunission into a crisis that compelling the Commission to

resort to direct procurement of atl critical goods and services in a manner that was contrary to

Article 221(l) of the Constitution. Consequently, the Kenyan taxpayer did not get value for

money. The Committee highlights the following instances as the basis for its recommendations for
the removal from office of the senior staff of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the foliowing observations u,ith regald to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relaiion to the

whole election process of both August and October 2017, thereby creating an

envirolment of opaqueness, secrecy and anxiety. This, inevitabiy, contributed to the

escalation of the cost of the 2017 General Elections.

b) Failure to inculcate the spirit of team work and collegiaiity with the Commissioners

and not ploviding information to the Commission in a timely manner, thus creating

loopholes that were exploited to subvert the proper functioning of the Commission.

c) Exposing the Commission to high risks by not demanding performance bonds before

signing contracts. For instance, he awarded a contract for BVR iBM Server

ffiastructure maintenance and zuEMS infrastlucture security monitoring solutions

ttu'ough direct procurement at a cost of Kshs.452,006,003J7 which soiution was

eventually not utilized during the2017 General Elections.
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d) Purchase of 149,640.5GB extra data bundles vaiued at Kshs. r27,625,926 which wereeventually not used for the intended purposes during the 2ol7 General Elections,thereby occasioning extra burden to the tax'p")r*r.

2. Mr. Marjan Hussein _ Deputy CEO

a) As flre Deputy cEo operations Logistics and Support Services, he was the chairmanof the commission Tender committee and he rruri.a the cEo into signing BVR IMBServer infrast-ucture Maintenance and KIEMS infrastructur" ,"",iiry monitoringsolutions contract among others against the provisions of the pubtic procurement andAssets Disposal Act, 201 5.

b) He allowed receipt of some election materials for Fresh presidential Elections way longafter the required delivery dates and aft., 
"omfietion of the election exercise. Forinstance' the security sealsthat were supplied late by Far East company Limited whosepayment is still contentious to date.

3. Ms. Praxedes Tororey _ Director, Legal Services

a) Failure to provide sound legal advice to flie commission with regard to the requirement

;Tffi*Hilce 
bonds before executionof "-";;;; exposing tf,e commission to high

b) Failure t" ol"-Yl|-t:ot'd ].g1r advice to the cEo on direct procurement of variouselection materials during the General Eiections contrary to section i 03 of the publicProcurement and Asset Disposal Act, 2015.

4. Mr. James Muhati _ Director, ICT

a) Failed to provide sound technical advice to the commission on specifications relatingto procurement of BVR IBM server inrrurt.,,.tu.. maintenance and KIEMSinfi'astrucfure security monitori,g.solution tirrougtr-oi.ect procurement at a co,tractsum of Kshs.452,006,0o3.77,ther-eby o."urionirg?astage of pubric resources.

b) Failu,e to advice the commission appropriately on technical specifications relating toprocurement of oracle database and security solutions worth oiKrh.. 273,643,447.00,thereby occasioning wastage of public ..ro*..r.
c) Failure to provide appropriate advice ontech:rical specification on procurement of data

HlJ!J:Hl'#:1t fiLtelection 
worth Kshs 1, 8 6 0,s7 e,s t 2.00,,h"*ur o ccasioning
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MIlq I.iO. 59AD018 A}OPTION OF TiiE REPCRT ON TIiE FIF{AiiICIAL
STATEMENTS FOR THE IEBC FCR TIIE YEAR ENDED 3OTII JTJJqE 2017

The Committee unaaimously adopted the above report with amendendments to the general
observations and recommendations as covered in MIN. N0.589 after the Hon. Daniel Rono, MP
proposed a:rd the Hon. Peter Masar4 MP seconded. Members present proceeded to sign the
adoption list.

MIN N0. 59Ll20LBz AI"IY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fourty minutes past Five O'clock.

Signed. out...PF.:.7:.T.1.1
(Chairperson)
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National Treasu rv
1. Rev Kimathi Kwiriga Accountant

No 1 I'RBL A
The Chairman called the rneeting to order at Twenty Minutes past Ten O,clock, followed by a
word of prayer and introductions.

MIN No. s84/20182 CONFIRMATIO OF
confirmation of the Minutes of the previons sittings were deferred to the next meeting and
therefore no matter arose.

N CON T N 1
Members were taken through the
frnther amendments to the furlher

revised general observations and recommenclations ancl macle
amendments as below:

GENEITAL OBSIIRVA ONS ANI) RBCO DA ONS

1' The committee observecl that there were instances of outright conflict in the functions ofthe CEo and that of the Chairman of IEBC. Such conflicts arose mainly on p.o"r..,r"r,
matters and especially the procurement of KIEMS kits ancl otlier eiectioi materials,contrary to section 11A of the IEBC Act.

Parliament must take a bold decision to strengthen the IEBC by revisiting the legalframework and the. general policy guideliies while takin[ into account therecommendations of the Iftiegler Cotnmission in order to resolve tensio. between theoffices of the chairman ancl the CEo by having their functiolls are .1";;t spelt out andaccountability appropriately assi gnecl.

2' During evidence gathering it emerged that the Chairman of the Comrnission actecl contrary
to section 16 (1) of the Leadership ancl lntegrity Act, section l2 of the Anti-Corruption anclEconomic Crimes Act and section 12 of the puutic officers and llthics Act which provide
that state officers ol pr"rblic officers shall use the best efforls to avoid being i. a sitr.ration
where personal interest conflicts q'ith official duties. Mr Chebukati bei,g tlie Chairma, ofthe Legal Cornmittee participated in the allocation of cases to a law lhrm to r.i,hich he was
a founder partner. This touclied on his integrity.

It also emerged that the other Commissioners demonstrated conflicts of interest in relatio'to procurement of the KIEMS kits where the Commissioners votecl i. fa'our of theirpref'elred suppliers as eviclenced in MINUTE 12-1510312017 of ttr. s1r".iul plenary
Meeting held on 31't March,2Ol7.

fhe Comrnittee recommenc'ls that r.rpon adoption of this report, the relevapt ilvestigative
agencies should institute investigations on the concluct of the Commissioners in'olvecl witha view to initiating prosecution where culpability is established.
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3. The Commissioners faiied to exercise oversight while the Secretariat demonstrated poor or
lack of prior planning which plunged the electoral body into crisis after crisis, that
cornpelled the Commission to undertake direct procurement of all critical goods and
services in a manner that was contlary to the spirit of Article 227(1) of the Constitution in
so far as it did not embody a process that was fair, equitable, transparent, competitive and
cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the
institution's capacity to execute its constitutional mandate whilst safeguarding public
interest. To that end, the Commissioners, the Chief Executive Officer and the Directors
who were involved in the unlawful procurement should be asked to vacate office to allow
for the much-needed reforms to be effected to restore public confidence in the independent
Electoral Boundaries Commission.

4. The National Treasury should assist the Commission in undertaking verification of all
pending bills with a view to expedite the settlement of all genuine payments due to the

suppliers in order to save the public from incurring additional costs that may arise from
protracted legal disputes with such suppliers.

5. The Accounting Officer should at all times ensure that all applicable accounting and

financial controls, systems, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act, 2015.

6. The Commission signed contracts worth Kshs. 48 withor-rt the contractors providing
performance guarantees contrary to the provisions of section 142 (1) of the Public
Procurement and Asset Disposal Act,20l5. The Commission should at all times ensure
that performance guarantees are executed before signing a contract in accordance with
section 142 (1) of the Public Procurement and Asset Disposal Act,2015.

7. The Comrnission awarded a contract valued at approximately Ksh. 4 billion to Safran
Identity and Security, a company registered in France with no local address. The said
company was, at the time of writing this report, in the process of registering a subsidiary
in Kenya. The Comrnission should at all tirnes ensure that it awards contracts to entities
that are registered and have a local address in Kenya with the exceptions provided under
section 4(2) of the Public Procurement and Asset Disposal Act, 2015.

8. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Proourement Regulatory Authority that is designed to
assist all heads of proculing entities, accounting offioers and all public officials involved
in the procurement function with the rlecessary information to cornply with the aforesaid
legal lequirement and in turn deliver value for mouey in the public system and cornply
with section 54(2) of PPAD,2015 that prohibits all transactions by public officials in
which standard goods, works and services are procured at unreasonably inflated
pt'ices.
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within three months of adoption of this report, tlie public procurement RegulatoryAutholity should publish an updated Average'price List in light of the fact that the lastAverage Price list was published pursuant f tfre p.ovisions of section 30 of the public
Procurement and Disposal Act, 2005.

9' The Commissiotl should establish fi'amework contracts with,rore than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that resources ofthe commission are used in a way that is effJctive, efficient o,rd 
""oro.ical pursuant tothe provisions of section 6g(r)(b) trpruti" pinun". Management Act, zorz.

Basis for recommending lbr the following officers to vacate offices at IEBG

The cornmittee received evidence through the witnesses' submissions relating to specificincidences to supporl irnpropriety in the concluct of the fbllowing persons und-h.n.. fo,ni,g thebasis for tlte following Oificers tt vacate office_

The Commissioners, that is:

(a) Mr. Wafula Chebukati _ Chairperson;

(b) Ms. Consolata Maina - Vice Chairperson;

(") Margaret Mwachanya _ Commissioner;

(d) (Prof.) Abdi Guliye - Commissioner;

(e) Mr. Boya Molu - Commissioner; and

(0 Amb. Dr. paul Kurgat,

individually and collectively, fbileclto--exercise oversight as envisionecl under section I lA(a)of the l,depende,t E I e c t o r a I a n d Bounclaries conr"mission Act, zo ir 1ir.*uy plu,gi,g theInstitution into a crisis that cornpellecl the commissio,, to undertake direct procurement of allgoods and services in a lnarulet that was contrary to thc spirit of artlcre 227(l) of theco,stitution of the insofar as it did not embocly u p.o".r, that was fair, equitable, transparent,competitive and cost-effective.

It also emerged that the cornmissioners clemonstrated lack of good govelnance, i,tegrity,transparency and accountability contrary. to the provisions Jf Aricle l0(2xci) of theconstitution' A case in poini was auring the irocureme,t of the K1EMS Kits thecommissioners opted to voie itl favour of the-ir preferred suppliers as evidenced in MINUTEl2-1510312017 of the Special Plenary Meeting held on 3li' March, 2017 .The commissio, alsobreached the provisions of Section'974 oftti companies Act and awarded a contract worthKshs' 4 Billion to_a company not registered i,., K;;;;;na *irt ,o local acidrer.ss, contact orrepresentative in Kenya.

The Secretariat, that is,
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(a) Mr. Ezra Chiloba - Cirief Executive Officer;

(b) Mr. Marjan Flussein - Deputy CEO Supporr Services;

(c) Mr. James Muhati - Director infbrmation communication'I'echnology;

(d) Mr. Praxedes Tororey - Director Legal and Public Affairs;

individually and collectively, and as result of dilatory conduct on their part, were indecisive,

failed to plan, execute or implement tlie policies and strategies formulated by the Comrnission

as envisioned under section 11A(b) of the independent Electoral and Boundaries Commission

Act,201l plunging the Institution into a crisis that compelled the Commission to underlake

direct procurement of all goods and services in a manner that was contrary to the spirit of
Article 227(l) of the Constitution insofar as it did not embody a process that was fair, equitable,

transparent, cornpetitive and cost-effeotive. Consequently, the Kenyan taxpayer did not get

value for money. individually:

1. MR. EZRA CI{ILOBA _ CEO

a) He signed a contract worth Kshs.4,196,300,000.00 for supply of 45,000 KIEMS Kits

contrary to section 103 of the Public Procurement and Assets Disposals Act,2015.

b) He signed a contract for BVR IBM Server infrastructure maintenance and KiEMS

infrastructure security monitoring solutions tluough direct procurement at a price of

Kshs.452,006,003.77 which was not utilized during elections

c) Excess pulchase of data bundles of 149,640,593 valued at Kshs.127,625,926 which

were not used for the intended purposes

2. MR. MARJAN HUSSEIN

a) As the Deputy CEO Operations Logistics and Sr.rpport Services, he was the Chairman

of the Commission Tender Committee and he misled the CEO into signing BVR IMB

Selver infrastructure Maintenance and KIEMS irrfrastructure security monitoring

solutions contract among others against the provisions of the Public Procurement and

Assets Disposal Act, 201 5.
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b) He allowed reception of some election materials for Fresh presidential Elections way
long after the requiled delivery dates and after completion of the exercise.

3. MS. PRAXEDES TOROREY

a) Failure to provide legal advice with respect procurement of KIEMS Kits worth Kshs
4,196,300,000.00

b) Failure to provide legal advice to the cEo on direct procurement of various election
materials during the General Elections contrary to section 103 of the public
Procurement and Asset Disposal Act,20l5.

4. MR, JAMES MUHATI

a) ile failed to advise the cEo on technical specifications relating to procurement of BVR
IBM server infrastructure maintenance and KIEMS infi.astructure security monitoring
solution through direct procurement at a contract sum of Kshs.452 ,006,003.77

b) Failure to advice the cEo appropriately on technical specifications relati,g to
procurement of oracle database and security solutions wofih of Kshs. 273,643,447.00

c) Failure to provide appropriate advice on technical specification on procurement of data
bundle requirement for the electio, wofirr Kshs. r,g00,579,512.00

o 18: B

There being no other business, the sitting was adjourned at Fourty minutes past Five o,clock.

Signed..... f)ate )L-/-m t.1

(Chairperson)
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National Trcasurry
1. Rev Kimathi Kwiriga Accountant

MIN No. 587/2018: PRELIMIN ARIES
The chairman called the rneeting to order at 'l'wenty Minutes past Ten o,clock, followed by a
word of prayer and introductions.

IN 5 8 SO
Confirmation of the Min
therefore no matter arose

utes of the previor-rs sittings were deferrecl to the next meeting a,d

89 CO oF r' OF FYo 7
Members were taken through the revisecl general observations and recommendations ancl agreed
on the following

GENITIIAL BSIIRVATIO NS AND RECOMMITNI) ATIONS

1 The committee observed that there were instances of outright conflict in the functions ofthe cEo and that of the chairman of IEBC. Such conflicts arose mainly on procurement
matters and especially the pl'ocurement of KIEMS Kits and other eiection materials,contrary to section l1A of the IEBC Act.

Parliament should ,move with speecl to strer.rgthen the IEBC by revisitilg the legalfi'amewotk and the genelal policy guidelines while taking into account thel'ecommendations of the I(i'iegler Comrnission in orcler to resolve tension between theoffices of the Chairman and the clro by having their functions clearly spelt out andaccountability appropriately assigned as envisionecl r-urcler section l lA of iheinctependent
Electoral Boundaries Commission Act.

During evidence gathering it emergccl that the Chairman of the commission acted contraryto section l6 (1) of the Leadership and Integrity Act, section 12 of the Anti-Corrr,rption andEconomic Crirnes Act ancl section l2 of the priUiic Officers and Ethics Act, which providetliat state officers or public officers shall r-rse the best efforts to avoicl being in a situationwhere personal iuterest conflicts with official cluties. Mr. Chebukati as the Chainnan of theComrnission presided over a Commission that allocatecl cases to a law firrn to which he
)iias a founder partner without prior clisclosure of that fact. This comprornised on hisintegrity aud plesents a situation of conflict of interest ancl incompatibility.

It also emerged that the other Commissioners demonstrated conflicts of interest in relatio,to procurement of the KIEMS kits whelc the commissioners votecl in favour of theirpreferred suppliers as evidenced in MINUTII 12-15103/2017 of the sfecial plenary
Meeting held on 3 1't March ,2\ll .

2
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The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduot of the Commissioners involved with
a view to initiatirig prosecution where culpability is established.

3. The Cornmissioners failed to exercise oversight while the Secretaliat demonstlated pool' or
lack of prior planning which plunged the electolal body into crisis after crisis, that
compelled the Commission to undeftake direct plocul'ement of all critical goods and

services in a manner that was contrary to provisions of Arlicle 227(l) of the Constitution
in so far as it did not embody a process that was fair, equitable, transparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity, as currently constituted, to execute its constitutior-ral mandate whilst
safeguarding public interest. To that end, the Commissioners, the Chief Executive Officer
and the Directols who were involved in the unlawful procurelnent should vacate office
immediately upon adoption of this report to allow for the much-needed reforms to be

effected to restore public confidence in the Independent Electoral Boundaries Commission.

4. The National Treasury and the Auditor-General should assist the Commission undertake

verification of all pending bills with a view to expedite the settlernent of all genuine

payments due to the suppliers in order to save the public from incurring additional costs

that may arise fi'om protracted legal disputes with such suppliers. The team should also

institute mechanisms to recover all monies that might have been paid to suppliers

improperly. Investigations should also be undertaken, and if impropriety is established,

appropriate action taken against all the officers involved.

5. The Accounting Officel should at all times ensllre that all applicable accounting and

financial controls, systerns, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Act 2012
and section 103 of the Public Procurement and Asset Disposal Act,2015.

6. The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,372.00 without the
contractors providing performance gualantees contraly to the provisions of section 142 (l)
of the Public Procurement and Asset Disposal Act, 2015. Upon adoption of the Report, the

relevant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. 'l'he Commission shoulcl at all times ensure that
performance guarantees are executed before signing a contract in accordance with section
142 (l) of the Public Procurement and Asset Disposal Act, 20 1 5.

1. 'l'lie Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed to

assist all heads of pr-ocuring entities, accounting officers and all public officials involved
in the procurement function with the necessary information to comply with the aforesaid
legal requirernent and in turn deliver value for rnoney in the public service and comply
with section 54(2) of Public Procurement and Asset Disposal Act, 2015 that prohibits all
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tratlsactions by public officials in which stanclarci goods, wor.ks ancl ser.vices ar.,procured at unreasonably inflatecl prices.

witliin tlrree months of adoption of this report, the public procurement Regulator.l,Authority-shor-rld publish an updated Average price List in light of the fact that the lastAverage Prir:e list was publishecl pr,rrsuant to the irrovisions of section 30 of the public
Procurement and Disposal Act, 20b5.

fhe commission shoulcl establish freunework contracts with mor.e than one supplier so thatit islot held hostage when it comes to pricing with the airn ol'ensuring that resources oftlre comrnission are r-rsed in a way that is effe1tive, efficient and economical pursuant tothe p.ovisions of section 6g(1)(b) trpuul. rirru,.,". twunug".n.n, Act,2012.

BASIS FOR COMMITTEI' RECOMMBNDATION FOIT VACATION OF OFIIICE
The Comrnissioners

Tlte committee received evicle,ce relati,g to s1;ecific incide,ces to sLlpport impropriely in theconduct of the following Courmissioners anci hence fonning the basis for the Corlmittee,s

ii"Hilldation 
that the said commissioners vacate office imniediaterv.,p"" trr" adoption of this

Mr. Wafula Chebukati - Chairperson;
Ms. Consolata Maina - Vice Chairperson;
Margaret Mwachanya - Commirrio,r".;
(Prof.) Abdi Guliye - Commissioner;
Mr. Boya Molu - Commissioner; ancl
Arnb. Dr. Paul Kurgat - Commissioner

The evidence t'eceivecl clepicts a commission running on auto-pilot. The co,,nissioners,i.dividually a.d collectively, lailecl to exercise oversight"as envisioned under section llA(a) ofthe Independent Illectoral and Bounclaries com-mission Act, 20ll thereby plunging theInstittttion into a crisis' The cotnrnissioners were unable to make urgent and decisive policydirections on procuremeut matters, compeiling the Secretariat to unclerta-ke clir.ect procurement ofall goods and services iu a tr',u,',,r.r'that was contrary to Article 221(l)of the constitution of thei.sofar as it dicl not embody a process that.was iair,'"qritubre, transparent, cornpetitive ancl cost-effective' As a resr-rlt the cor,missioners lailed to take 
"hurg. 

of the entire electoral process i. the2017 electoral cycle' This e,itrces an inexcu."bl" l";"iofir"on p"tence given the irnporta.ce oftheir role in the electoral processes in the cotintry as expressed in Article gg of the Corrstitr-rtion.In a clear case of incompetence, the commissioir.rs cl"rnonstrated lack of understancling of the irrole as relates to the principles of good goverrlance ancl separation of roles between thecommission atrd the SecretaLiat, intforitl',-transpur"n.y and accou.tability contrary to theprovisions of Article 10(2xcl) of the Constitr-rrion. )

co,flict of i,terest and glaring instances of gross misconduct were manif'est duriug theprocllrement of the I(IEMS Kits the comrnissio,ers opted to vote in favour of'their prelerred

I
1.

2.

3,

4.

5.

6.
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suppliers as evidencecl in Ir4INUTF. 12-1510312017 of the Special Plenary Meeting heid on i1't
March, 2011.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitution presided

over allocation of legal work to his former law film without disclosing this relationship or even

cautioning the Secretariat of the salne.

Without rlole, the foregoing findings are evidence of Commissioners operating ultra-vires the

Constitution, the law and their oath of office. These constitute solid grounds fol the removal of the

Commissioners fi.om office under Article 251 of the Constitution. The Comrnittee accordingly

recommends their removal frorn office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secretariat and the

Commissioners. In the clear lack of policy direction frorn the Commissioners, the Secretariat

opelated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the

Slcretariat, Individually and collectively, failed to plan, execute or implement the policies and

strategies of the Commission as envisioned under section 11A(b) of the Independent Electoral and

Boundaries Commission Act, 201l.It was apparent to the Committee that this failure was

deliberately designed to plunge the Commission into a crisis that compelling the Commission to

resort to direct procurement of all critical goods and services in a manner that was contrary to

Article 227(l) of tlr" Constitution. Consequently, the Kenyan taxpayer did not get value for

money. The Committee highlights the following instances as the basis for its recomtnendations for

the removal from office of the senior staff of the Commission:

1. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning ancl mismanagement of the procurement processes in relation to the

whole election process of both August and Octobet 2017, thereby creating an

environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the

escalation of the cost of the 2017 General Elections.

b) Failure to inculcate tlie spirit of team work and collegiality witli tlie Commissiouers

and not providilg information to the Commission in a timely manner, thus cleating

Ioopholei that were exploited to subvert the propel functioning of the Cornmission.

c) Exposing the Comrnission to high risks by not demanding perforlnance bonds before' 
signing contracts. For instance, he awalded a contract for BVR IBM Server

infi.asti.ucture maintenance and KIEMS infrastructure security monitoring solutions

tluough direct procLlrelrrent at a cost of Kshs.452,006,003.77 which solution was

eventually not utilized during the 2017 General Elections.
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d) Purchase of 149,640'5GB extra clata bundles valued at Kshs. 127,625,926 which wereeventually not used for the intencled purpo.., .luring the zotl- Crnral Electiors,thereby occasioning extra burclen to tf,"^trrip$,.s.

2. Mr. Marjan Ilussein * Deputy CEO

a) As the Deputy cEo operations Logistics ancl Support Services, he was the chair.ma,of the Commission Tencler Commitiee and he,niJt"a the cEo irto signirg BVR IMBserver infrastructure Mainte.ance a.d KIEMS #ffd.""1"",irr,, monitori,gsolutions contract amollg others against the provisions of the public procurement a,dAssets Disposal Act, 20i5.

b) He allowecl receipt of some election materials for Fresh presiclential Electio,s way longafter the requirecl clelivery dates and uft., 
"oirpietion of the election exercise. Forinstance' the security seals tliat were supplied late by Far East company Limiteciu,hosepayment is still contentions to date.

3. Ms. Praxecles Tororey _ Director, Lcgal Services

a) Failure to provide souncl legal advice to tlie cornmission with regard to the requirement

fj#::I'ililce 
bonds befJre execution of contracts exposing tf,e commission ro high

b) Failure to provicle sound legal advice to the cEo o, direct pr.ocurement of variouselection materials during thJGeneral Elections co,trary to sectio, 103 of the publicProcurement and Asset Disposal Act,2Ol

4. Mr. James Muhati _ Dircctor, ICT

a) Failed to provide sound teclltical advice to the cornmissio, o, specifications relati,gto procuretnent of BVR IBM server nrrust.,r"tr,r. maintenance ancl KIIiMSinfi'astructttre security .ronitoring.solution th;Gir- direct pr.ocurement at a contractsum of KsIis.452,006,0 03.77 , thereby o".urion-irg-;astage of public resources.
b) liailure to aclvice the comrnission appropriately on techrical specificatio,s rerating top'oclrrement of oracle database ancl sectirity solu,tion. wofih oiKrhr. 273,643,447.00,thereby occasionitig wastage of public r.rour..r. 

---'

c) Failure to provide appropriate advice on technical specification on procl,.ement of data

*Tlii;J:T;i?ili:3:tireerection wortrr Ksrrs.r,800,57e,s 12.00,,h;,=ry occasio.ing
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MIN NO.590/2018: ADOPTION OF TTIE R.EPORT ON TIIE FINANCIAL
STATEMENTS FOR THE IEBC FOR THE YEAR ENDED 3OTH JUNE 2017

The Committee unanimously adopted the above report with amendendments to the general

observations and recommendations as covered in MIN. No.589 after the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masara, MP seconded. Members present proceeded to sign the
adoption list.

MIN NO. 59LI2OL8: ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fourty minutes past Five O'clock

Signed n 
^t". 

. ?.!. : .7.: .T.!.1
(Chairperson)
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I. Mr. Justin M. Rucha Parliamentary Liaison Offi cer

MINUTES OF THE 146'I'H SITTING OF THE PUBLIC .dCCOUNTS
COMMITTEE HELD ON SATURDAY 23RD FEBRUARY, 2OI9 IN
COMMITTEE ROOM 9 AT 1O.OO AM.

PRESENT
L The Hon. James Opiyo Wandayi, MP
2. The Hon. Jessica Nduku Kiko Mbaiu, MP
3. The Hon. Junet Mohammed Nuh, MP
4. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, MP
5. The Hon. Tom J.F Kajwang, MP
6. The FIon. Patrick Makau King'ola, MP
1. The Hon. Math.ias Nyamabe Robi, MP
8. The Hon. (Dr.) Otiende Amollo, MP
9. The Hon. Samson Ndindi Nyoro, MP
10. The Hon. Peter Francis Masara, MP
i i. The Hon. Francis Kuria Kimani, MP
12. The Hon. Michael Mwangi Muchira, MP
13. The Hon. Daniel Kipkogei Rono, MP
14. The Hon. Qalicha Gufu Wario, MP
15. Hon. James Gichuhi Mwangi, MP

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, MP
2. The Hon. Florence Mwikali Mutua, MP
3. The Hon. Michael Thoyah Kingi, MP
4. The Hon. Gideon Koske Kimutai, MP

IN ATTENDANCE
ational Ass b

Chairman
Vicc- Chairperson

1. Mr
2. Mr
3. Ms

4. Mr
5. Mr

Nebert Ikai Lomechu

Sidney Okumu Lugaga -

Caroline Njue
Salat Abdi
Elijah ichwara

Clerk Assistant III
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

Office of the Auditor General



National Treasury
1. Rev Kimathi I(rviriga Accountant

MIN No. 583/201 8: NA BS
called the meeting to o.cler at Twenty Mi,utes past Ten o,clock, followecl by aand introductions.

The Chairman
word of prayer

o 4/2 C
Confirmation of the Minutes
therefore no matter arose.

TI S

of tlie previous sitti,gs were defe*ed to the next meeti,g ancr

o o P NMembers were taken through the revisecl general observations and recomlnendations and madefurther amendments to the fi,nther antendments as below

o V ON AN A ON

1

I ' The corunittee observecl that tliere were instances of outright conflict in the functions ofthe cEo and that of the chairman of IEBC. Such conflicts arose mai.ly on procurementmatters and especially the procllrement of KIEMS kits ancl ott ". "i""tion materials,contrary to section l1A of the IIIBC Act.

Parliament must take a bold decision to strength"r, tl:. IEBC by revisiting the legalfi'amework and the. general policy guid"rii"s while taki,g i,to account therecommendations of the Kriegler comm[sion in order to resolve tension between theoffices o1' the chairrna, a,cl tlie cEo by having ,rr"i. n nolous are clearly spelt out anclaocountability appropriately assignccl.

2' Dr"rring evidence g;rihelng it emerged that the chairman of the commission acted co,traryto section 16 (1) of tire Leadership and Integritv a"t, r..tio. l2 of the anii-cor.rption andEconomic crimes Act and section 12 of the puutic officers ancl Ethics Act which providethat state officers or pr-rblic officers shall use ttre uesietrorts to avoid being i. a situationwhere personal intercst conflicts with official duties. Mr chebukati being the chaiilnan oftlie Legal committee participatecl in the allocation of .ur., to a law firm to which he wasa founder partner. This toLrchecl on his integrity

It also eurerged that the othcr cottrmissioners demonstrated conflicts of intcrest in relationto procurement of the KIEMS kits where the commissioners voted in favour of theirprefetred suppliers as eviclencccl in MINUTE 12-15/03/2017 of the special plenaryMeeting held on 3 lrt March ,21ll . 
vJt 'w t I ur trrc Dp

l'he committee recomt'uencis that upon adoption of this report, the relevant investigativeagencies should institute investigations on the concluct of trre commissioners involvecl witha view to initiating p'osecr-rtion wherc culpability is establishecr.

1



3. 'Ihe Commissionels failed to exercise oversight while the Secretariat demonstrated poor or

Iack of prior planning which plunged the electoral body into crisis alter crisis, that

cornpelled the Commission to undertake direct procurelnent of all critical goods and

services in a manner that was contrary to the spirit of Ar-ticle 227 (l) of the Constitution in

so far as it clid not embody a process that was fair, equitable, transparent, cotnpetitive and

cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity to execute its constitutional mandate whilst safeguarding public

interest. To that end, the Commissioners, the Chief Executive Officer and the Directors

who were involved in the unlawful procurernent should be asked to vacate office to allow

for the much-needecl reforms to be effected to restore public confidence in the Independent
' IllectoralBoundariesCommission.

4. The National Treasury should assist the Commission in undertaking verification of all

pending bills with a view to expedite the settlement of all genuine payments due to the

suppliers in order to save the public from inculring additional costs that may arise from

protracted legal disputes with such suppliers.

5. 'l'he Accoulting Officer should at all times ensure that all applicable accounting and

finapcial controls, systems, standards, laws and procedures are followed when procuring

or disposing of goods and services as provided for in section 68(2Xe) of PFM Act 2012

and section 103 of the Public Procurement and Asset Disposal Act, 2015'

The Commission signed contracts worth Kshs. 48 without the contractors providing

performance guarantees contrary to the provisions of section 142 (1) of the Public

Pro"rr"rrr.nt and Asset Disposal Act,2015. The Commission should at all times ensure

that performance guarantees are executed before signing a contract in accordance with

section 142 (l) of the Public Plocurement and Asset Disposal Act,20l5.

The Comrnission awarded a contract valued at approximately Ksh. 4 billion to Safran

Identity and Security, a company registered in France with no local address. The said

company was, at the time of writing this report, in the process of registering a subsidiary

in Kinya. The Comrnission should at all times ensule that it awards contracts to entities

that are registered and have a local address in Kenya with the exceptions provided under

section 4(2) of the Public Procurement and Asset Disposal Act,20l5.

The Accoulting Officer should always be guided by the Average Price List or Market
price Index publishecl by the Public Procurement Regulatory Authority that is designed to

assist all heads of procuring entities, accounting officers and all public officials involved

in the procurelnent function with the necessal'y information to cornply with the afolesaid

legal iequirement ald in tuln deliver value for money in the public system and cornply

witl, seciion54(2) of PPAD,2015 thatprohibits all transactions by public officials in

which standard goods, works and services are procured at unreasonably inflated

prices.
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withi. three montls..of adoption of this report, the public procurement RegLrlatoryAuthority should publish an updatecl Ar..ag"'pri"" rirt in light of the fact that the lastAverage Price list was published pursuan, ,"o ,fr" p.ovisions of section 30 of the publicProcurement ancl Dispoial Act, 2005.

9' The corn,rission should establish fi'amewo.k contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that resources ofthe cornrnissio, are used in a way thar is 
"rrJ.tiu", ;ifi;i;;, il'"lo*-,"uI pursuanr tothe provisions of section 6g(r)(b) of pubric Finance Management Act, 2012.

Basis for rccomlnending lbr the follorving oflicers to vacate offices at IEBC
The cornrnittee received evicleuce through the witnesses' submissions relati,g to specific
il::'f.fi:"..r,:Til:il,]J'B#::ifll lx[:lg:l"r;; i;,,"*ing persons .,,,,-h",,"r r",,,i;;ih;

The Commissioners, that is:

(a) Mr. Wafula Chebukati_ Chairperson;

(b) Ms. Consolata Maina _ Vice Chairperson;

(c) Margaret Mwachanya - Commissioner;

(cl) (Prof.) Abdi Guliye - Cornmissioner;

(e) Mr. Boya Molu - Commissioner; and

(0 Arnb. Dr. paul Kurgat,

individuaily and collectively, failed to-exercise oversight as envisioned uncler sectio, I lA(a)of the independent E I e c t o r a I a n d Boundaries conr"mission Act, zo r r ,ir...uy plunging theInstiturtion into a crisis that cornpellecl the commirrio,i to unclertake direct procurement of allgoods and services in a maruter that was contrary to tlie spirit of Article 227(l) of the

:ffi:l}["J;l'::j[#ffij:did ,ot embodv o p,o.",. that was r"i;, a;;;re, transparart,

It also emerged that the commissioners clemonstratecl lack of goocl governance, i,tegrity,transparency a,d accountability contrary. to the provisions Jf arfr.r. io(2xcl) of theconstitutio,. A case i, poini was auiing th" ;;;;;ement of the KIEMS Kits thecommissioners optecl to voie in favour of the]r preferred suppliers as eviclencecl in MINUTII12-1510312017 of the Special Ple.ary Meeti.g heta on: tltMa.ch ,2017.The commissio. alsobreaclred the provisions of Sectio,'974 oftti compani"s'Act and awarded a co,tr.act worlhKshs' 4 Billion to a company not registered in Ke.ya ancl with .o local aclclrerss, contact orrepresentative itr Kenya.

'fhe Secretariat, that is,
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(a) Mr. Ezra Chiioba - Chief Executive Officer;

(b) Mr. Marjan Hussein - Deputy CEO Support Services;

(c) Mr. James Muliati - Director Information communication Techurology;

(d) Mr. Praxedes Tororey - Director Legal and Public Affairs;

individually and collectively, and as result of dilatory conduct on their part, were indecisive,

failed to plan, execute or implement the policies and strategies formulated by the Comrnission

as envisioned under section 11A(b) of the Independent Electoral and Boundaries Commission

Act,201l plunging the Institution into a crisis that compelled the Commission toundertake

direct procurement of all goods and services in a manner that was contrary to the spirit of

Article 227 (1,) of the Constitution insofar as it did not embody a pl'ocess that was fair, equitable,

transparent, cornpetitive and cost-effective. Consequently, the Kenyan taxpayer did not get

value for money. Individually:

1. MR. EZRA CI]II-OBA - CEO

a) He signed a contract worth Kshs.4,i96,300,000.00 for supply of 45,000 KIEMS Kits

contrary to section 103 of the Public Procurement and Assets Disposals Act, 20 1 5.

b) He signed a contract for BVR IBM Server infrastructure maintenance and K]EMS

infrastructure security monitoling solutions tluough direct procurement at a price of

Kshs.452,006,003.77 which was not utilized during elections

c) Excess pulchase of data bundles of 149,640,593 valued at Kshs.727,625,926 which

were not used for the intended purposes

2, MR. MAR.IAN FIUSSEIN

a) As the Deputy CEO Operations Logistics and Support Services, he was the Chairman

of the Commission Tender Committee and he misled the CEO into signing BVR IMB

Server infrastructure Maintenance and KIEMS infrastructure security monitoring

solutions contract among others against the provisions of the Public Procurement and

Assets Disposal Act, 201 5.

5



b) He allowed reception of some election materials fol Fresh presidential Elections way
long after the required delivery dates and after cornpletion of the exercise.

3. MS. PRAXEDES TOROREY

a) Failure to provide legal advice with respect procurement of KIEMS Kits worlh Kshs.
4,196,300,000.00

b) Failure to provide legal advice to the cEo on direct procurement of various election
materials during the General Elections contrary to section 103 of the public
Procurement and Asset Disposal Act, 2015.

4. MR, JAMES MUHATI

a) I{e failed to advise the cEo on technical specifications relating to procurement of BVR
IBM server infrastructure maintenance and KIEMS infi'astructure security monitoring
solution through direct procurement at a contract sum of Kshs.452,0 06,003.77

b) Failure to advice the cEo appropriately on technical specifications relating to
procurement of Oracle database and security solutions worth of Kshs, 213,643,447 .00

c) Failure to provide appropriate advice on technical specification on procurement of data
bundle requirernent for the election wofth Kshs.1,g00,579,512.00

18: B

There being no other business, the sitting was adjourned at Fourty minutes past Five o,clock.

Signed Date. . ?.\:.t,:..*.r.1
(Chairperson)
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MINUTES OF THE I47TH SITTING OF THE PUBLIC ACCOUNTS
COMMITTEE HELD ON SATURDAY 23RD FEBRUARY, 2OI9 IN
COMMITTEE ROOM 9 AT 2.30 PM.

PRESENT
1. The Hon. James Opiyo Wandayi, Mp
2. The Hon. Jessica Nduku Kiko Mbalu, Mp
3. The Hon. Junet Mohammed Nuh, Mp
4. The Hon. Maj. (Rtd) (Dr.) Eseli Simiyu, Mp
5. The Hon. Tom J.F Kajwang, Mp
6. The Hon. Patrick Makau King'ola, Mp
7. The Hon. Mathias Nyamabe Robi, Mp
8. The Hon. (Dr.) Otiende Amollo, Mp
9. The Hon. Samson Ndindi Nyoro, Mp
10. The Hon. Peter Francis Masara, Mp
I 1. The Hon. Francis Kuria Kimani, Mp
12. The I{on. Michael Mwangi Muchira, Mp
13. The Hon. Daniel Kipkogei Rono, Mp
14. The Hon. Qalicha Gufu Wario, Mp
15. Hon. James Gichuhi Mwangi, Mp

APOLOGIES

1. The Hon. Christopher Doye Nakuleu, Mp
2. The Hon. Florence Mwikali Mutua, Mp
3. The Hon. Michael Thoyah Kingi, Mp
4. The Hon. Gideon Koske Kimutai, Mp

IN ATTENDANCE
National Assembly

1. Mr. Neberl Ikai Lomechu
2. Mr. Sidney Okumu Lugaga -

3. Ms. Caroline Njue
4. Mr. Salat Abdi
5. Mr. Elijah ichwara

Clerk Assistant III
Legal Counsel

Research Officer III
Sergeant At Arms r
Audio Officer

Chairman
Vice- Chairperson

Office of the Auditor General
1. Mr. Justin M. Rucha
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National Trcasury
1. Rev Kirnathi Kwiriga Accountant

MIN No. 587 l2018z PRBLIMIN S
T'he chainnan called the meeting to order at 1'wenty Minutes past T'cn o,clock, followed by a
worcl of prayer and introductions.

N C
Confinnation of the Min
therefore no matter arose

S

utes of the previor-rs sittings were cleferrecl to the next rneeting a.d

NO 9/20 ON RA OF T BC 1 7
Membels were taken through the r.evisecl general observations and recomntcndations and agreed
on the following

o VA NS ON

The Comn-rittee observed that there were instances of outright conflict in the fu.ctions ofthe cEo and that of the chairman of IEBC. Such conflicts arose mainly on procurementmatters and especially the procurelnent of KIEMS Kits arrd other eiection rnaterials,contrary to section l lA of the IEBC Act.

Parliament should 
.move with speecl to strengthen the IEBC by revisiti,g the legalfi'amework aud t!e. Eeneral policy guiclelines while taking into account therecommendations of the Kriegler Commiision in orcler to resolve tension betwee, theoffices of the Chairmatl and the CEo by having their functions clearly spelt out a,daccountability appropriately assigned as envisionecl uncler sectiol l1A of iheinclependent

Electoral Boundaries Commission Act.

DLrring evidence gathering it emergecl that tlie Chairrnan of the Commission acted contraryto section 16 (1) of the Leadership ancl Integrity Act, section l2 of tlie Anti-cor1-rptio. a.clFlconornic crimes Act ancl section tz of tne priblic officers ana Ethics Act, which providethat state officers or public officers shall use the best efforts to avoicl being in a situationwhere persotlal iuterest conflicts with official cluties. Mr. chebukati as the chairman of thecornmission presided over a courmission that allocatecl cases to a law firm to wliich he
)'vas a lounder partner without prior disclosure of that fact. This compropiisecl on hisintegrity and presents a situation of conflict of interest and incompatibility.

It also ernerged that the other commissioners demonstrated conflicts of interest in relatio,to procurement of thc KIEMS kits where the commissioners votecl in favour o1. theirpreferred suppliers as eviclenced in MINUTE 12-15/03/2017 of thc Special ple'ary
Meeting lield on 3 1't March ,2017 .

2
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The Committee recommends that upon adoption of this report, the relevant investigative
agencies should institute investigations on the conduct of the Commissioners involved with
a view to initiating prosecutiori where culpability is established.

3. The Cornmissioners failed to exercise oversight while the Secretariat demonstrated poor or
lack of prior planning which plunged the electoral body into crisis after crisis, that
compelled the Commission to undertake direct procurement of all critical goods and

services in a manner that was contrary to provisions of Article 227(1) of the Constitution
in so far as it did not embody a pl'ocess that was fair, equitable, trausparent, competitive
and cost-effective.

The inertia exhibited by the leadership of the IEBC has eroded public confidence in the

institution's capacity, as currently constituted, to execute its constitutional mandate wliilst
safeguarding public interest. fo that end, the Commissioners, the Chief Executive Officer
and the Directors who were involved in the unlawful procurement should vacate office
immediately upon adoption of this report to allow for the much-needed reforms to be

effected to restore public confidence in the Independent Electoral Boundaries Commission.

4. The National Treasury and the Auditor-General should assist the Commission undertake

verification of all pending bills with a view to expedite the settlement of all genuine

payments due to the suppliers in older to save the public from incurring additional costs

that may arise from protracted legal disputes with such suppliers. The team shottld also

institute mechanisms to recover all monies that might have been paid to suppliers

impr-operly. Investigations should also be undertaken, and if impropriety is established,

appropriate action taken agaiust all the officers involved.

5. The Accounting Officer should at all times ensure that all applicable accounting and

financial controls, systerns, standards, laws and procedures are followed when procuring
or disposing of goods and services as provided for in section 68(2)(e) of PFM Lct 2012
and section 103 of the Public Procurement and Asset Disposal Act,2075.

6. The CEO, Mr. Ezra Chiloba, signed contracts worth Kshs. 4,312,046,312.00 without the

contractors providing performance guarantees contrary to the provisions of sectiott 142 (1)

of the Public Procurement and Asset Disposal Aot, 2015. Upon adoption of tlie Reporl, the

relevant investigative agencies should undertake an investigation with a view to initiating
prosecution if culpability is established. The Commission sliould at all times ensure that

performance gllarantees are executed before signing a contract in accordance with section

142 (l) of the Public Procurement and Asset Disposal Act, 201 5.

7. The Accounting Officer should always be guided by the Average Price List or Market
Price Index published by the Public Procurement Regulatory Authority that is designed to

assist all heads of procuring entities, accounting officers and all public officials involved' 
in the proculement function with the necessary infolmation to cornply with the aforesaid

legal requirement and in turn deliver value for money in the public service and comply
with section 54(2) of l)ublic Procurement and Asset Disposal Act, 2015 that prohibits all

3
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trausactions by public officials in which stanclarcl goocls, works an<1 services areprocurecl at Linreasonably inflatecl prices.

within three months of adoption of this repoft, the public procurement Regulator.yAuthorily-should publish an upclated Average Price List in light of the fact that the lastAverage Price list was publisiiecl pursuant to the provisions of seotio. 30 of the public
I)rocurement and Disposal Act, 2005.

fhe cornrnissiori shoulcl establish framework contracts with more than one supplier so thatit is not held hostage when it comes to pricing with the aim of ensuring that resources ofthe commission are used in a way that is effJctive, efficient and economical pursuant totlre provisions of section 6g(lxb) trprufi" F-i,a.ce Manug",r.n, Act,2012.

BASIS FOR COMMITTI'I' RECOMMENDATION TTOR VACATION OF OFTICE
The Comrnissioners

The commitlee received eviclence relating to specific incidences to support irnpropriety in thecouduct of the following commissioners and hence formi,g the basis for the committee,s

iiffj]Il'ation 
that tlie said comrnissioners vacate office im,iediutery.ipo,, iir. adoption of this

1. Mr. Wafula Chebukati - Chairperson;
2. Ms. Consolata Maina - Vice Cirairperson;
3. Margaret Mwachanya - Cornmirriorr..;
4 (Prof.) Abdi Guliye - Comrnissioner,
5 Mr. Boya Molu - Commissioner; ancl
6. Amb. Dr. Paul Kr_rrgat - Commissioner

ilt]:6!ff;:;i".!',"::iiii;:1,.1 :1:?l!""::"iT d,le,,.:J,.:1:#l':Jff;ilH16.:'u Ithe Independent Electoral and Boundaries cornlission Act,20ll thereby plunging theI.stitutio. into a crisis' l-he cornrlissioners were unable. to make ur.gent and clecisive policydirections on procllrement matters, compelling the Secretariat to undertaie clirect procurement ofall goods and services in a rrru,r,r.r. tliat was contrarl, to Artiole 227(1) of tlie Constitution of theinsofar as it did tlot embody a process thlt.was rulr,'.quitobie, tra,siar.nt, 
"t,r.,p.titive ancl cost- teffective' As a result the comrnissioners failed to take.lru.g" of the entire eiectoralprocess i. tlie2017 electoral cycle' This evinces an inexcusable level of i,competerce give, the imporlance oftheir role in the electoral processes in the country as expressecl in Article s-s of th. coristitution. IIn a clear case of incompetence, the commission.rs clemonstratecl lack of understancling of theirrole as relates to lhe principles of good governance ancl separation of roles between the

;:Jl,:il:l"Jrixl",'3:r?;,?TjTiil. El,',*j;'l;rllffi"n.v 
un,r accounrabiiitv contrarv to the

conflict of interest- and glaring irtstances of gross misco,cluct were manifest duri,g theprocurement of the KIFIMS Kits the courrnissioners opted to vote in favolrr of their preferred
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suppliers as evidenced in IT4INIJTE 12-1510312017 of the Speciai Plenary Meeting held on 31't
March, 2017.

The Chairman of the Commission, in serious violation of Chapter Six of the Constitr-rtion presided

over allocation of legal work to his former law firm without disclosing this relationship or even

cautioning the Secretariat of the salne.

Without more, the foregoing findings are evidence of Commissioners operating ultra-vires the
Constitr"rtion, the law and their oath of office. These constitute solid grounds for the removal of the
Commissioners from office under Article 251 of the Constitution. The Committee accordingly
recommends their removal from office forthwith.

The Secretariat

There seemed to be an unending tag of war and tuff-fencing between the Secletariat and the
Comrnissioners. In the clear lack of policy dilection from the Commissioners, the Secretariat
operated as if the Commissioners did not exist. In the ensuing scenario the Senior Staff of the
Secretariat, Individually and collectively, failed to plan, execute or implement the policies and

strategies of the Commission as envisioned under section 11A(b) of the Independent Electoral and

Boundaries Commission Act, 2011. It was apparent to the Committee that this failure was
deliberately designed to plunge the Commission into a crisis that compelling the Commission to
lesort to direct procurement of all critical goods and services in a manner that was contrary to
Article 227(l) of the Constitution. Consequently, the Kenyan taxpayer did not get value for
money. The Cornmittee highlights the following instances as the basis for its recommendations for
the removal frorn office of the senior staff of the Commission:

1.. Mr. Ezra Chiloba - CEO

Whereas the Committee notes that he has since been removed from the Commission, the

Committee particularly makes the following observations with regard to his role as CEO:

a) Poor planning and mismanagement of the procurement processes in relation to the
whole election process of both August and October 2017, thereby creating an

environment of opaqueness, secrecy and anxiety. This, inevitably, contributed to the
escalation of the cost of the 2017 General Elections.

b) Failure to inculoate the spirit of team work and collegiality with the Commissioners
and not providing information to the Comrnission in a timely mannel', thus creating

loopholes that were exploited to subveft the proper functioning of the Conimission.

c) Exposing the Cornmission to high risks by not demanding performance bonds before

signing contracts. F'or instance, he awarded a contract for BVR IBM Server

infi'astructure maintenance and KIEMS infi'astructure security monitoring solutions
tluough direct procurement at a cost of Kshs.452,006,003.17 which solution was

eventually not utilized during the 2017 General Elections.
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d) Purchase of 149,640'5GB extra data bunclles valued at Kshs. 127,625,926 which wereeventr'rally not usecl for the intended prrpo... ar-rring the 2017 Gineral Elections,thereby occasioning extra burden to th"';;;;;;r.'
2. Mr. Marjan Hussein _ Deputy CEO

a) As the Deputy cEo operations I-ogistics ancl Supporl Services, he was the Chai,nanof the commission Tencler commitiee ancl he ,niil"a_ttr" cEo into signing BVR IMBserver infrastructure Maintenance and KIEMS infi.astructrr" ,""r-.ity monitoringsolutions contract alnong others against the provisions of the public procurement andAssets Disposal Act, 20i5.

b) FIe allowecl receipt of some election materials for Fresh presiclential Elections way longafter the reqr-rirecl delivery dates and utt". 
"o.pletion of the election exercise. Forinstance' the security seals that were supplied late by Far East company l-imiteclwhosepayment is still contentious to date.

3. Ms. Praxedes Tororey _ Director, Lcgal Scr-vices

a) Failure to provide sound legal advice to the cornmission with regard to the requirement

Hfl::I'A?:ce 
bonds bedre execution of contracts exposi.g tf,e commissio, to high

b) Failure to provide sound legal advice to the cEo on direct pr.ocurement of variouselection materials during the Genelal Elections contrary to section 103 of the publicProcurement and Asset Disposal Act,2Ol5.

4. Mr. James Muhati _ Director, ICT

a) Irailed to provide souncl tech,ical aclvice to the co.rmissio. on specifications relatingto procuretnent of BVR iBM sel'ver inn'u.t.,,"tur. nraintenance ancl KIEMSinfi'astructure security monitoring,solution trrorgi, direct pr.ocurement at a contractsum of Kshs'452,006,003.77 , thereby o..orio,riffiastage of pLrblic resour.ces.

b) Failure to advice tlie cornmission appropriately on teclurioal specificatio,s relating toproclrrement of oracle database and sectirity solutio,s worth oi Krhr. 273 ,643 ,447 .00,thereby occasioning wastage of public r.rour..r. 
----

c) Failr-rre to provicle appropriate aclvice ontechnioai specification o, procurerne,t of data

H:*;J:1'Xi?il1fi1:eerection wortrr Ksrrs. r,860,57e,s t2.oo,il;,"by occasioning
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NO PTI OF
STATEMENTS FOR THE IEBC FOR THE YEAR ENDED 3OTH JUNE 2017

The Committee unanimously adopted the above report with amendendments to the general

observations and recommendations as covered in MIN. No.589 after the Hon. Daniel Rono, MP
proposed and the Hon. Peter Masara, MP seconded. Members present proceeded to sign the
adoption list.

MIN NO. 59Ll20l8z ANY OTHER BUSINESS

There being no other business, the sitting was adjourned at Fourty minutes past Five O'clock.

Signed o"t". . P.!. : .7.:.T.!.1
(Chairperson)
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llr;.,i;:irEf.lDEf{T ELEi-;-'!-(.rFr.:.L Af'lD EOLji,lillr.HiESl {;i)i,ii"ii.$i:;tCl',i

Ref: I EBClCPlCo RR/Vot.3 (7 5) Date: Ii November,2078

Hon Opiyo Wandayi, MP

Chairman, Pu blic Accounts Committee

Thru" Clerk of the National Assembly

Clerk's Chambers, Parliament Buildings

NAIROBI

It cl,^ ,PrmrrtDear
)

RE: INTERNAL AUDIT REPORT ON AUDIT ON MA'OR PROCUREMENTS FOR C,ENERAL

AND FRESH PRESIDENTIAL ELECTIONS

The above matter refers.

We refer to the invitation to appear before the National Assembly's Public Accounts Committee in

respect of an examination of the issues posed in the Repofi of the Auditor-General on Financial

Statements of the lndependent Electoral and Boundaries Commission for the Year Ended 3O June,

20'17. lndeed as a Commission we acknowledge the severity of the allegations of possible massive

losses andror misappropriation of public funds. This is why the Commission Plenary(Board),

through a resolution of its meeting held on 6h April, 2018; tuo moto commissioned an internal

audit as well as invited the Auditor-general (videletter dated 27h April,2OlB), to audit the value

for money and financial probity of the Commission's expenditure in the 2017 General and Fresh

Presidential Elections. This was simply because we wanted to assure Kenyans that the expenditure

of about KES 46Billion in the 2077 elections was appropriately spent.

Pursuant to the directions issued by your Committee in the sitting held on the 31n of October, 2018

at Parliament Buildings, we forward herewith the following for your reference and consideration:

i. The lnternal Audit Report on Major Procurements for General and Fresh Presidential

Elections dated 2Oh August, 2018; and,

ii. The lnternal Audit Report on General lntemal Controls dated 2Oh August, 2018.

Yours

CHAIRMAN

Encls

-tq r

:ii, ,:i-:.:;:: 
-:';.:;l-t-.-l .,-"r.-:.-'-11 '1.1 -i:ir'j-r:1:+f :-.'J:'L-'-:--,:-q'] -'-i ' :f:
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INTERNAL AUDIT REPORT ON GENERAL INTERNAL
CONTROLS

REPORT ISSUED ON: 2o/08/zarc
Distribution:

Chairman - IEBC

CC: Chairperson, Audit &, Risk Committee

Audit & Risk Committee Members

i

I

l
l

al

l

l

J

/l



iqr 'i
\:'
')

1.0 lntroduction

A reques-t was rnade on :l-3tn Apri-|, 201-8 fr.om the ehairpe-rson o.f the Cornrnission

through a memo Ref: IEBC/MPN12/19/4/13/1to perform among other things, a review

of selected internal control functional areas. These were the basis of the set objectives

here below;

2.0

2.1

2.2

T.3*

3.0

The obiectives were to; ,,11,,,

Conduct a detailed report on all Commission Plenary *to[Ij,?:(t)"frflT the l55th

Plenary meeting to March 2018 that have not been implementet{,, i,i,,,, , 
'iii,, 

. . iiij

Undertake a review of the pr"rir., authorization and ,rJiiUins'ir tn'iii.aent'ivisit to

--U-ndEitale-a 
reviEW ofall Coflmission fl*neTy miit0SeS-tOi&n-gAn'the-ir aeeura-cYEra

record of deliberations at Plenary 
, ,i, 

''lllii|,, , ,,i;ll,f ., 
' iill

Scope and Methodology ,il[l' '1i1,,,. '-ifriifl]i
ri,,, iiii' 'ill,,

The review entailed a review of necessqry doiumentati'8n and interviews with relevant

nar<,rnnol r,rrhpre nerp((arv. ':.. ii l',' ,,i.:
'; 'i:.'i' 'i:1'1t'

The following are the fi bHned'ili
.,i,

I

reiview;
,r:l.t.,ii

ll,,
'rlI

Background llt ll!r-
.1ti

iittl
L
llL

i1

it li
(. .,

e
ll

en

let all the available Plenary meetings with a view of
s which have not been implemented to date.

4.1 The
id

ififndtngs '';

rmprditrrt*ii:,a4.1 Non - Plenary Resolutions

4.1.1 Seventeen (17) Plenary resolutions were not implemented to date based on the review.

TheY.is6lgrled;

5no. PLENARY MEETING RESOLUTION & NUMB

I58TH PLENARY MEETING - 1OTH FEBRUARY. 2OI

REMAR,KSER,

7

2



i Adopted the third option to lease EVIDs from an

African Country (such as Nigeria, Chana and lvory
Coast) as . it outv,reighs upgrading the existing
systems or procurement of new equipment in terms

of time required to undertake the process

Not tmplemented

2 Directed the Secretariat to conducl a comparative
costs analysis for three options it proposed

(upgrading, conversion, leasing)

No evidence of a report

in thp,, subsequent

Plenary minutes
t 'r ,

169TH PLENARY MEETING _ 16TH FEBRUARY,2017

3 Agreed to the Covernment to Government leasing

for voter identification and RTS System as

Not lmplemented

4 Transfer of ROs be delayed until such a timq that
the register will be cleaned .and ready for
verification, which should not be later than 10th

April, 2017. . ,,, ,,, I

Returning Officer (RO,
transfers delayed up to
May 2018

171't PLENARY MEETING - 28TH FEBRUARY, 2017

5 Option of leasing'from four EMBs, (C,hana. lvory
Coast, Nigeria ahd , Zambia) and conduct a

.j '
comparativr analysis uiiqg a matrix with identified

.:.:..., ,ii.
variablgs.'.;'i,.,,1', . :, il

Confirmed in the

minutes that both sets of
information were not
provided.

6 Conduct a,b.ackground'iheck on three companies
(MiS Safran' ldentity & Security. M/S Smartmatic

and M/5 6emalto) and obtain further information
from UNDP. and perform a desktop research to
inform dbcision making.

Not
comprehensively.

done

173RD PLENARY MEETING _ 15TH MARCH, 2O'I7

7 Agreed to the proposal to explore Plan B - to
engage IFES on the development of the Result

Transmission System.

No evidence of a Sub -
Committee Report in
the subsequent Plenary

minutes

3



8 Resolved that the equipment encompassed in the

KIEMS be leased from a provider that has the

capacity and is able to deliver within t'he prescribed

timelines for voter verification and the Ceneral

Elections.

Directed the CEO to embark on the leasing option
with immediate effect.

Not lmplemented.

KIEMs acquired from
M/5 Safran ldentity &
Security via direct
procurement.

]8OTH PLENARY MEETING _ O4TH MAY, 2017 ,,r!,
'ii,'ti''

That r:eports be prepared and submitted to Plenary;

at every testing stage of the equipment. 
,,lii,

,,Not ippie,lpentbi{i: Not
'Pqf,I 'rgf :r sdbsequent

#il&r
meeunS

'ilt,++rtllr,
!ll!

::r.
1,i

rl

.ilr,,

IBt'r nLENARv MEEflNc - I2rH M4li,Sififrr,,,,iliiir,,,
,rtli

'Not lmplemented. No
Report presented

/discussed in Plenary.

10 That investigations
ihFdprocurement

results forms: ih9 culPable

will face disci

I 82ND PLENARY MFEINGTIjrl'lill, ,irr 'rl
grFr

li,,
ifirlrtY, zotz

e.g. on 26th May,2017

meeting. The

covered Mr
update

Jubilee

lnsurance, WS First

Assurance, W5 AAR,

IWS Event Organizer for
NEC and WS Scanad

Kenya Ltd. Other
updates included ballot

-^l -^.,.1+ f^-*"

L)l clll UIIE(J illE

and Oracle.

Partially. The budget
remalned the same

12 The portion of the services which have been

overtaken by events be discounted durlng the

4



negotiations.

The lowest evaluated price presented by one of the
bidders to be used as a basis for the negotiations.

(l$hs 350,000,000)

despite the change in

the Terms of Reference.

13. An advisory opinion be sought from the Office of
the Attorney General on the question of the role of
Commissioners and the Secretariat.

No evidence of Plenary

deliberations in the

subsequent minutes. The
. lr'

LommrSsron
.;:.

Secietary/CEO to
, 't i ti,

provide. a cop! of,:the

Advisory Opinion,

14. All contracts must be drawn up by the Legal and

Public Affairs Directorate.
Not' fullY' :imPlemented.

Oracle contract not

diawn by DLPA.

lgOTH PLENARY MEETING - 22ND,JUNE, 2017

I

15. a consultanry
in'accordance

Approved that the Secretariat engage

firm for media services, for 4 montHs,

with the procurement lap and'regulations.

Advised the
programm€

newspaper.,

Secretar.iat

themei and

harmonize

the Taifa
to

add

the
Leo

Not lmplemented. The

Secretariat engaged M/5

Scanad Kenya Limited

for one (1) year as per

Section 2.1 of the Special

Conditions of Contract.

191'T PLENARY MEETING - 25TH JUNE,2017

16. That we need to have the Results Transmission

ipplication installed and operationalize locally in

our primary and secondary servers.

Not lmplemented. The

primary site for the RTS

was hosted by NTTs

cloud infrastructure.

17. That M/5 NTT be maintained as a backup for
hosting the Result Transmission System application

Not lmplemented. M/S

Nfi used as a primary

host site.

5



5.0 R.ri.*, of all Commission Plenary Minutes to Asi.rtui,'' ff',eii eicuracy as a Record of
Deliberations at Plenary

Background

The review entailed a comparison of draft Plenary minutes by the person taking the
minutes, soft copy of Plenary Minutes sent to the Secretary to the Plenary and signed
hardcopy Plenary minutes.

Audit Findings

Although there were no major findings in this regard, tne fgll3winq

i:; 'i1,,| :,

l1

i

ii5.1. Missi Handwritten Plena Minutes

handwritten records of ttre following Plenary
179th, I82nd, 195th, 197th, 200th, 201n, 2O2"d

5.1.2 The handwritten Plenan, rnlnutes
handwritten minutes and final/signgd
they are a true record of deliberal&ons

q{.the 1 7oth, 172"d, 17 4th,

aUHilable.

(en . fnr rnrnnaricrrn Frr.rrFrrt(o(iri',I' rur rvls'r
nutes (o as to ascertain accurary

Ir
rl

lo

that

5.2 Missing Draft Soft Copy qhpa#Minutpp,,as ,'g,, ;',n" Commission Secretary/CEo

rhe I z2nd,174th,r"g,J}$h,f,gffll."lxlq,;|t$lll'draft ptenary meeting minutes were not

4?

available. ,. "i1,, ',liiiiilitr,- 'li,'iillrlil" 'lii'
IMi<<ino Gonad H.rllri :i{ftlrrr.nfh.

iil,i,,

. - -.--...o _.oliit,nil

l''

The l95th,i 2o5th, l[Qtn::un6 221( Plenary meeting minutes were not available for

,:'lll'
ll.i'

lnirl

5.4.1 The cer should provide original copies of the Plenary minutes

5.4.2 The'Commission should consider the use of Hansard rystem to allow for generation
and custody of verbatim reports emanating from P{enary or any other critical meetinS
cleltberatlons.

6



Delay in Signing of the Plenary Minutes

1 Plenary minutes were delayed in signing for a period ranging from four (4) months to
one (1) month. Further, the number of Plenary meetings held before signing ranged
from twenty turo (22) to two (2) as shown in the table below;

5no. Plenary Meeting Date Date of Signing No. of Plenary
Meetings Held
Befere Signing

1 173'd dated 15th March, 20]7 02^d August,2Ol7 22
2 l74th dated 18th March,2017 '21 ':

3 175th dated 31,t March, 2017 20
4. 176th dated 06th April, 20.l7
5 177th dated 12th April, 2017
6. 178th dated 21't April, 2017
7 l80th dated 04th Mav, 20.l7 15

8 18ln dated 12th May,2017 15

I .l82'd 
dated 18th May, 2017 14

10. 183d dated 26th May, 20.l7 13

11 l84th dated 29th May, 2017 12

12 185th dated 31n May, 2017 t1

13 'l86th dated 07rh June, 2017 , 10
14. 187th dated OTth June, 2017 9
15. 188th dated l4'h Jude, 20'17:. I
16. 189th dated 2Q'h Jtine, 2Ol7 7

17. 190th dated 23'd June;'2017 6
18 '191n dated,25th June, 2017 5

19 192"d dated 2Sth June; 2017 4
20 193di dated 10h,Julv, 2Q17 3

21. 194rh dated 12,h July. 2017 2

Recommendations, ,

.:
i

1 The Comrnissiori Secretary/CEO as the Secretary of the Plenary Board should explain
the reasons for delay in signing of the minutes at an appropriate time.

2 Plenary minutes should be confirmed and signed in the subsequent meetings at all times
to allow for effective review of minutes. correct errors and record dissent if
appropriate.

5

5
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The following inconsistencies were noted upon comparison of soft copy Plenary

minutes prior to signing and signed Plenary minutes;

Observation(s)Soft copy of minutes

as sent by the person

taking the minutes

Plenary

Minutes
Number

Signed Plenary

Minutes

5no.

,ii

Stqtement on pre -
pri'ritpa forms not

tin. 15!1i,;oft copy

i,fiinut"r.'llr,, .ii!i!
'l: "llir,. i;i.i:'

ii.. :.:.':.'

1. 171st The secretariat to
review the

specifications and

consider including

the following:-

i,
Hre - pnnteo rorms
with narnes of poil.

,ll:
ll' itr,

ing stations and
number of voters.

Not in the signed

Plenary minutes

but documented in

the soft copy of
minutes.

200th

,i
il

i

'iii

.t;

.:i

ilt..
rit,.I

ti
it

,t;
i:'

ii.
i

:t.
i::

:.
'ili,

, Directedllii, that '"'all

'b,ir'i; :irlir, 34Bs

i;gn8lli,, .34Cs be

Ufl,oaded in the

pr+&lic portal
llliHmediately.

liliriil;
rr!.. ,r

i,,,ilir,
'i

il iii,,:i,

5.7 li,,
'i

ge and
to allow for effedive

of verbatim reports emanating from Plenary or any other
critica

6.0 Review of the Premise, Authorization and Funding of the Recent Visit to Dubai (UAE)

by Commissioner, Margaret Mwachanya

iheeti ns del i berations.,li;r, yriil
''ililrl!ltt'

"llrll'

6.1 Background

6.1.1 Tte €ornmissioner received an inviffiion by the London Graduate furool jn
conjunction with Commonwealth University (London Office) through a letter dated



,

J

30th January,2018 to participate in a "Top Executive Seminar" in Dubai [UAE] from 4th
to 6th of April, 2018. The premise of the travel vyas therefore training.

1.2 Authorization for the documentation and funding for per diem, conference fees. air
ticket and ground rnovement amounting to USD 12,448 (KShs. 1,242,592) was
obtained from the AIE Holder, the Budget office, Director Finance and finally the
commission Secretary. The amount was broken down as foilows:

5no. Par[iculars Amount
(usD)

Amount

(Kshfl;:

1 Conference fees 5,500 569\'.250

2 Air ticket 3,000 r3,l0,500

3 Per diem 3,449 356,868

4 6round movement 500 51,750

Total 12,49 ,1,288,368

2 Unaccounted for ground movement amount

At the time of the review, USD 500 relating to ground movement had not been
accounted for via relevant support documentation.

Communication Breakdown in'Approval of Comm. Mwachanya's Foreign Travel

The invitat[on ietter wbs received in the Commission Chairman's office on ]9th march,
20.l8 and rparked tti'the,.dg. Director Human Resources and Administration for advice
on the same day. The, Ag. DHRA marked the letler to Manager Commission Services
who Upon receipt raised a memo to the Commission Seoetary/CEO seeking approval
for facilitation. The travel documents and the retated facititation (funding) were
expressly qPProved and processed without reverting to the Commission Chairman who
had earlier asked for advice and not action. This led to a communication breakdown.

4 Recommendation

Considering that the Commissioner has already left the Commission, the amount
should be recovered from her terminal due if any.

3
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7.O Review of Relocation Allowance for Consolata Nkatha

7.1

Background

Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe vr'ere hired while

residing and working in Australia and USA respectively and relocated to Kenya.

7.2 Approval to process the relocation allowance for the two state officers was sought by

the Commission from the Chief of Staff and Head of Public S

advised on 6th June, 2017 through the
MPSYG/DPSIWHRWII/3 VOL.11/7O. The processing of al

Akombe was stopped on 18th October, 2017 by the
immediately the former left the Commission

Com
"ii,

i'

ml
I

li,

Audit Findings

7.3 lrregular and lnadequately Supported Payrnent

',il
t

voucher no. 432 was not subseque

including the air ticket and
logistics company responsible
baggage. 'l

the ,

fqil

the requisite documents
pts s ng payments made to the

p{td dearing of the Commissi-oner's

It'

!l

li lli,

ir.
'tllli,.

'ii

7.3.2 lnstead, an un-identifia docu
Cargo Ltd indicating'

July, 2017 obtained from QUBEBA
support the payment. The documentst

.i,
llr'
l, L

\2,n
to

wa5
former Vice Ch

o en

"hiliil :

tion for the anticipated services.

7.3.3 According
Director ce,

tSat-

to
ti
r;ll

rfieix$
orgiil,

adual
'!flit,',ii
Degnt

lsstol.I iServices Manger's memo of 18'h October, 2O17 to the

was to "facilitate the processing of the reallocation

Sad notbee,n ineur+e+land hence a special imprest

have sued to the Commissioner who would in turn ac-ognt for the

5ame.

7.3.4 From the foregoing observations and the explanations obtained, the audit has not been

able to establish whether the services paid for by the Commission were eventuatly

i.
it,ii;

':lt:r..rr!!l",t,i!i!.

delivered

10



4 Recommendations

4.1 [n future, the Accounting Officer should ensure proper management and control of,
and accounting for, finances in order to promote the efficient and effective use of
budgetary resources in line with Sectionl4T 1 (d) of the PFM Act,2A12.

4.1 The Accounting Officer and Director Finance should explain the basis of making an
express payment without proper suppofiing documents. 

,iir,

08 Conclusion/Opinion t'i' ,,., 'ii::ir

li,,'i"'i,,,'liiil,,,,;iii

lnternal control weaknesses were noted based on the re,yi6\itr1,,For'i[;r{i[iliq,i5iU!'r.ri.*
noted that certain Plenary Resolutions were not implefflp[,t"ajiqir'l.r3l$f!r. process gaps
relating to feedback on Plenary resolution implemet#5tthn. una"dqpiilbitity of ,..ordr.
The Commission should institute proper controls d&[,*Sulhilt" ccjiilduti of meetings.

Although an isolated case, a gap was not.a.irl,iliiiHl,noni&ut or'til&rut, especiatty outside
the country. The Commission ought tgliUevelopi;p p'dltgffl,on travel, both local and
foreign for all cadre of staff. 'lill;, ,ri: 'iiii;,

There was a weakness with ,sll'J;"'+q,,'Jlq,i,,'*n,,'li ,rppon documentation for
payment by a Commissionq,, lnlifHture,'tfigreri$lrheed to thoroughly examine the
support documentation by,;DirBhpra'tQ,gf Fi#rrce to enable accountability of budgetedresources. liil ,,'"',,,,,,,'",',i,,tiiii'

,,.,," , "ii 

' l rllll '' i"] 
'

'i:, 'i,:i,., ,ir,. .1,!.

,rllllllrrr,,, 
tril:,'"iiililiiiii,

iii'rilr,'li!,,
iirr!',iil,,''llll,"iiit,

ilir 'ilh,, lli'ih, ''illitrri,itllll'

'i1,,,,

C]

2

3
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Sign off

Team members

George Ong'udi

Gladys Mwangi

Fred Kariuki

Gladys Onderi

ea/ot lan
4.'f*n

:.ol oe|4ora,

q#.. :6(16{..,,s

J a/o;r/ 2,a' t6 -
Stanly Mureithi

Reuben Chirchir
lnternatAudit Manager- . " . .

Obadiah Keitany

l

j

I

I

l

I

I

da\"*

=*\=Ft_=
Director Audit, Risk &:CornDliance.+- -- - -..:-:

'i ii
1,,,::

I

l

t2



":. !

MINUTE; 12'15/03/2017

MINUTES OF THE ]75TH SPECIAL PLENARY MEETINC OF THE INDEPENDENT

ELECTORAL AND BOUNDARIES COMMISSION HELD AT THE 6TI' FLOOR

COMMISSION BOARDROOM, ANNIVERSARY TOWERS ON WEDNESDAY' 3I5T

MARCH, 2OI7 AT 7.OO A.M.

PLENARY MEMB ERs PRESENT

i. Mr. Wafula W. Chebukati

2, Ms. Consolata N. B. Maina

3. Ms. @rgaret MwachanYa

4. Dr. Melyn K. Akombe

5. Mr. Boya Motu
6. Amb, (Dr.) Paul Kurgat

7. Prof. Abdi Yakub 6uliYe

8. Mr. Ezra Chiloba

IN AfiENDANCE
1. Ms. Decimah M'maYi

2. Marjan H. Marjan

Chairperson

Vice-Chairperson

Commissioner

Commissioner

Commissioner

Commissioner

Commissioner

Commission Secretary/CEO

D/R&D -Taking minutes

DCS/Support Services

AGENDA
1. Prayers

2. Apologies

3. Adoption of the Agenda

4. Communication from the Chairperson

5. Management Paper (s)

5.1 Status of procurement of KIEMS on Election Preparations

PROCEEDINGS OF THE MEETING

MlN.tZlO3/2017t PRAYERS

l2.l The meeting was called to order at 7:3O a.m bY the Chairperson. A word of

prayer was offered by Deputy Secretary/Support Services, Mr. Marian H.

Marjan.

E
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MINfl3IO3|ZA7|' ADOPT-ION-OFTHE-AGEI'tDA-

13.1 The agenda was adopted as presented.

14.1 The Chairperson expressed concerns with the preparedness for the August

8th 20'17 General Elections. He felt that the Commission had not put its house in

credible elections.

142 - -He-f,*rthe.r .sbse.rved -tj,re need-.for-.the--Seer:eta.r:iat .and.. the Iommission-to
move together towards the August Sh Elections.

14.3 Fle reiterated the neqllo put an elections team togEther as earlier directed,

so as to monitor the progre\:bn preparations for elections. Tow'ards this end, the

Commission should have a checklist of activities and timelines in their offices for

tracking the progress.

MlN. 15z03/2017: MANACEMENT PAPER(s)

15.1 Status of procurement of KIEMS on Elections Preparations.

15.1.1 The CEO presented the paper giving the status of procurement of KIEMS

on Elections Preparations. The following were the highlights:-

a) The Secretariat embarked on direct procurement of KIEMS following the

decision at the Plenary meeting of 18th March 2017.

b) IWS Safran & Security ldentity was invited on 23d March, 20"17 to submit

their Bid on KIEMS, which was received on 25th March, 2017.

c) The initial requisition by the Directorate of ICT had a budget of Kshs. 3.8

billion that covered the supply and delivery of KIEMS. The scoPe had now

changed to exclude the Biometric voter registration component. However,

the DICT added two components; namely, the purchase of Oracle database

Iicense and technical support for the verification of voters. The total budget

including the two components was at tGhs. 4.18 bittion.

B Page 2 of 6



d) -[he evaiuation team which,,v,ai aopointeC in accordance v.rith leciioir 104

founci M/5 Safran ldentity & lecurit-',r cornpliani witli aii iechnical

requirements and proceeded to negotiate on price. -[he negotiations settled

at a price o{ USD 39.964,421 irrclusive of all ta:<es. The E'raluation

Committee recommended the award of the tender to M/S Safran ldentity

&. Security for the supply of KlEIr45 including the technical support for Ma'/

1Oth Verification. The Evaluation Committee further recommended that the

Oracle License Component could be sourced using an alternative

mechanism and hence excluded from the tender.

e) The Director, Supply Chain Management's professionaI opinion

recommended the award of contract for KIEMS to M/S Safran ldentity &

Security as recommended by the Evaluation Commitfee at a total sum of

USD 39,96 4,+21 inclusive of atl taxes; and that the user depart-ment (lCT)

be notified to procure the oracle licenses separately.

0 Clarification earlier souStgin the previous meeting with regard to M/5

Safran ldentity & Security ff certificate of incorporation, audited accounts,

valid tax compliance and claims of bribery in Nigeria had been resolved

and clarification provided.

?

g) The Accounting Officer had fully adopted the recommendations by

Evaluation Committee and the professional opinion by the Director, supply

Chain Management.

15.i.2 Plenary made the following observations and concerns:-

a) Plenary's role was that of oversight, and not approvals on Procurement

matters as this. lt was believed that the Secretariat had applied expertise in

arriving at the decision it had made, and that the Commission could only

but note.

b) There were concerns on value for money. It was observed that a lot of

expenditure on items that could be obtained at a lesser cost such as training

components as well as the technical support were overpriced as these were

basic services.

c) There wis concern that Safran ldentify & Security was a technology group

whose core business was in Aerospace (propulsion and equipment), defense
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.a-nd -seeufttY.-ft w-As'-fe6red'th-a't ths company'nray not-deliver-oR t-he res-ults-

transmissi'on solution component as it was going to rely on Scytl, a

company they did not believe had a good reputation.

]

d) The negotiation for devrces was lor +),uuu wnlle rne reqlllreo numDer 15

42,AAA. There was need fcr a re'rieur of the negotlated price.

e) Members sought to knov,r whether the Secretariat had under"taken a market

survey to establish the price as previously requested. There were of the

view that the Secretariat needed to obtain prices from companies for

purposes of comparison.

014 where

a similar p amounting to Kshs. 4.1 billion was considered not to t!.

be value for money; and the secretariat was asked if it had taken this into

consideration.

d Concerns were raised at as whether due process had been followed by the

Secretariat to arrive at the Direct Procurement.

h) Members emphasiZed on the importance of the bigger picture in view of
the'ltmited time-in which to prepa.re for the 8th August,2017 General

Election.

15.1.3 The Secretariat responded to the concerns raised and observations made as

follows:-

a) The process undertaken by the Secretariat was in accordance with the

procurement law. As the Accounting officer, he stated that his role in
evaluation was also limited since the procurement law defines clearly the

role of the Evaluation Committee.

b) On the pricing issue, the Secretariat pointed out that the records showed

that the Evaluation Committee had negotiated with Safran and brought

down the price from USD 45,682,114 to USD 39,9&,42I. Due to the

nature of the business, it was expected the cost of production and logistics

are likely going to increase if delivery is within a limited period of time. He

cited the case of 2012 when the cost of BVR kits went up astronomically

owing to the urgent deliveries required then. The Secretariat pointed out

t
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rhat Cei:ralto iiad qtroted USD 5.5 lrrliliion (eq''iivalent Kshs'5'2 billion)

v,rhiie lmarimatic irad indicated in tlreir solicitatiorr letter that they could

provrde the kits at USD 34 miltion but the Ccnrmisslon taking charge of the

field operaticns. ln strict sense, the Secretariat pointed out that cost of the

KIEMS was about USD 36 million.

c) on the question of Safran ldentity & security being in the business of

aeronautics, the secretariat acknowledged as such but also noted that

Commissionhadalreadyengagedthecompanyin2ol2underthe
covernment-to-covernment arrangement. He said that safran was

involved in supplying solutions and services in elections in other parts of

Africa and had indeed provided an integrated election system in lvory

coast. safran had partnered with srytl in lvory coast and hence it would

be easier for the two to work together. As for Gemalto, this would be the

first time they would be providing an ihtegrated electoral solution' and

would have collaborated with a Moroccan company'

d) On the Auditor General's findinpgn the 20i2 procurement, the Secretariat

stated that it was very much {,i6." of the observations' The Secretariat

however indicated that the solution then was different i'e' it was only the

BVR solution that cost more that USD 58.3 Million (equivalent Kshs' 6

billion). At the moment, the commission was looking at an integrated

solution at a price of USD 36 million. Even then, the CEO informed the

meeting that the Auditor General did not make comparisons.

e)Onthenumberofkits,theCEoobservedthatthepollingstationsarelikely
going to be more than 40,20o. There was need to p[an for contingency

unless the Commission directs otherwise'

On the Evaluation process, the Management informed the meeting that the

issues raised on Safran in the initial tender had been addressed in the Paper

presented

f)

p
//\ ft;

Q i,-
\ i:- '

i- 15.1.4 Following deliberation, the presentation by the Secretariat was noted and it

was resolved that the Secretariat be allowed to continue with the procurernent of

the KIEMS in aaordance with the law. This resolution was suPPorted by the

chairperson, Mr. \Ouafula chebukati, the Vice chairperson, Ms' consolata Maina'

Commissioner, (Dr.) Roselyn Akombe, and Cornmissioner Margaret Mwachanya'
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15.1,5 There was*dissent to thi+resol.u.tion*by €o.rnrni+s.ioner, (-P*roQ-.Ab41i C,,uJiy^e,

Commissioner Boya Molu and Commissioner (Dr,) Paul Kurgat for following
reasonS:-

lh\ hllC Cof.o- lrlanli*rr f, (onrri+rr rlirl nnt horro fho teChnlral CanaCity tO
_i"_!.'_'J'_'::1:: :::'::r_.* :::1::l, 

=_'_1_"' 

-:::-.ii;L i!-3:ii:*: Lqi?-sLls;

deliver especially on Results Transmission.

c) Lack of market survey could not allow one to make an informed
.decision^-

d) Not satisfied with the evaluation report by the Secretariat.

15.1.6 The meeting adjourned at 1:28 p.m.

Signed by:

COMMISSION SECRET

EZRA SIMIYU CHILOBA

CHAIRPERSON

WAFUTA CHEBUKATI

9,
........Date.

""1Date CL 14 #f-6Lort
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Quanriry (Pax no..... erc) ............Dare required AS soon as possible.........

Ilequisition Amount.USD.11,948............. Requester .....Karu \\,nrio.

A1E..... Hnssan.4bdalla....... Signtture....

PART TWO: BUDGET OFFICE: SUMMARY oF ExPENDITURE

...........DArE . ..26th Januaty, 2018

...Venue......... Du bai UAE........-..

/\
@ ou,., ?6tl'January, 2018

Signaturc Date.
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PART FOUR: ACTION
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DATE

Please note
1. The user is required to fill the requisition approval form for activities within the work plan and funds are av-ailabte.

7. UPon confirmation of funds availability the request will be recommend to Aporover / Authorizer for the necessa.y action.

3' ln-case where the Directorate has exhausted thei; budget a request shall be made In writinB to allcw expenditure to be charged on th€ir
account/activity and requisite authority granred.

4. The AIE holders will monitor their acount expenditures.

5' No payment/refund will be made without the approval of AIE holjer or the Alternate AIE holder.

6. The Requisition Form must be attached to the payment voucher.

7. Threshold: DF: Ksh 1- 500,000, DCS Ksh 500,001 - 1.OOO,OO0, CEO: Ksh 1,OOO,OO1 & above

FO/B/o1 (20 t6)

DETAILS Account/Activity Ksh Co m me nt/Reco m m e ndatio n
Approved Estimates voted AA\OYoS 1,7?o oU! A(

/,1 tre bvfu
Less: Total Expenditure already used

4'{., r'l'.R Qt
Less: New Expenditure i,avx,51e
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Mranager Com mission Services
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cii ll
J.t-

3.448 3000
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Total U5D

6.448

TO:

FROM

DATE:

SUBJECT: RE: TNVITATION TO pARTy'tCrpATE rN THE TOp EXECUTTVE EM
DUBAI UAE 4TH TO 6TH A.PRIL 2018

Reference is made to the above named subject.

The London Graduate School has invited the Commissioner Margaret W Mv.rachanya
participate in the above named seminar in Dubai UAE.

The seminar will take place frorn the 4th April 6th 2Olg 
'

Kindly approve
1. payment of Conference fees to be paid to the London graduate s:hool as indicated

below

5/ No

7. Commissioner Margaret tiV Mw,achanya

t. Per diem anci rerurn air ticket as lirdicatc. below

to

1. Commissioner
Margaret W
Mwachanya

858 4

Attached is a correspondence in regards to the sarne

,,

l"

u(,,

[,1

.':i'

Conference fes:

usD 5.500

S/ Nq
t

Per diem

rate USD

No. of
days

Total UsD Air tickets

U5D

Hassan Abdalla

elt-

--\r
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To:

From:

Date
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Manager Commission Services

28th March, 2018

?.'i l4AR z:ii w

.S*,^^ *l \AAta o-r u tU
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I

I

I

I

I
i
I
;

:

SUBJECT: REQUEST FOR GROUND MOVEM ENT-COMM. MWACHANYA-DUBAI

The above subjeo matter refers.

This is to kindly request for your approval of USDIO0 being the ground rnovement for
Commissioner Margaret Mwachanya whilst in DubS-[ to participate in the Top Executive
Seminar from 3'd to 6h April. 2018.

Attached please find the memo approved by the commijsion Secretary.

$12 Ek\ HA5SAN ABDALLA

&r' )s

"gLt

.f

"1'/
* \"' .!

\.|





Hassan Abdalla
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I
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INTERNAL MEMO

TO:

FROM:

DATE:

Commission Secretary/CEO

Manager Commission Services

21n March,20l8

SUBJECT: RE: INVITATION TO PARTy'ICIPATE. IN THE TOP EXECUTIVEDUBAI UAE 4TI{ TO 6TI.IAPRIL 2018

2\
IMAR b

Reference is made to the above named subject

The London craduate school has invited the commissioner Margaret w Mwachanya toparticipate in the above named seminar in Dubai UAE.

The seminar will take place from the 4s April 6th 20ig

Kindly approve
1. payment of Conference fees to be paid to the London

Fnc-
{R- P'

graduate school
below

?,?_q8
I ( oo

D Fr""-
("^ "1ft5

21
?. Per diem and return air ticket as indicate below

Attached is a correspondence in regards tc the same

P
f,13Total USD

6.448

Yt)o

L'(,,

,,s$

h

! A1

r: !,
j 1!:1{ a'\

h,1A

5/ No Conference fess
1. mCom 5lts nero dM w Mwachargaret nya usD 5,500

5/ No Per diem
rate U5D

No. of
days

Total USD Air tickets

U5D
1. Commissioner

Margaret W
Mwachanya

858 4 3.448 3000
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The { 5 Effective Strategies to
Make My Next 10 Years Gount in

AII-Round Dramatic Growth

NOMINATION TO RECEIVE HOruORENY DOCTORATE DEGREE

As part of the activities lined up to celebrate and challenge leaders like you, a selected number of

distinguished personalities wlro will accept to attend and participate in the Dubai Leadership

Workshop have been nominated to receive the ftg&p{srv Doctorate Degrrclof the Commonwealth

University. You are amongthe persons selected in recognition of yourachievements and contributions.

TERMS OF PARTICIPATION

lf this invitation to the workshop, and the nomination for the award are both acceptable to you, please

send us an email to indicate your acceptance or call our Director of Programmes on +447786768o2 to

say so as soon as possible, so that we shall commence arrangements to ensure your srnosth
participation. Only those who willacceptto attend the LeadershipWorkshop shall be eligible to receive

the Honorary Doctorate Degree. We wish to request you to send your profile highlighting your

contributions and achievements to assist the Planning Committee and Awards Committee.

I look forward to hearing from you soon.

Yours sincerety,

Ms. Sadiksha Rai

H. O. D. :Continuing Education Programmes
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A total KShs t45,i17.200 w?-r spent on refiiling oigas rylinders for General Elections ard Fresh

Presidential Elecdons. Horvever, there rvere no inventory records to show' dre quanttyAel'ei of
gas m each c,vtinder immediately before dre refilling ;xercise began and therefore wE aro unable
to confrrm, by way of documented el'idence, *re authe.ndciry and vaiidity of the payments made

for the refilled gas cyiinders during both elections.

19.0 Disregard of rhe Chairman's Request in approval of a Commissioners Travel Approval

The Commission Charrman received a request by Commissroner lvfta'adranya to travel to Dubai
for training. The Chairman requested for advice on relevance of the course from Director Human
Resource and Administration. instead, the travel documents and the related facilitation (funding)
were e>eressly approved and processed by the CEO without reverting to the Commission
Chairman who had earlier asked for advice and not action. This was disregard to laid down chain

of command and tantamount to insubordination by the Secretariat.

20.0 lrregular and [nadequately Supported Payment

20.l Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while residing and

working in Ausu'alia and USA respectively before relocating to Kenya- They were entitled to
reimbursement of costs in respect to travel and baggage transportation.

2 Subsequently, KShs 1,928,010 was paid to Comm. Consolata Nkatha without the requisite
supporting documents including the air ticket and the relevant receipts showing payments made

to the logistics company responsible for t'ansportation and clearing of the Commissioner's

baggage-

2I. Other Additional Findings by the Auditor General

27.1 Purchase of KIEMs Kit
(a) Excessive purchase of databundles valued at KShs I27, L09,656

21.2 Supply, Deliveryr lmplementation & Commissioning of NetworkTransmission
(a) No value for money on 1,000 Thuraya SIM Cards (ioaded wittr data) valued at KShs

119,663,280 for use during the FPE which were not delivered.

b) ,667 SIM cards procured at KShs 4,463,505 were not delivered for use during the FPE.

(c) 563 SIM Cards purchased at KShs 365,950 for use during the CiE were not delivered.

(d) 661 Modems & SIM Cards for use during the GE were not delivered- C,osting of the same

based on a post paymOnt arrangement rattrer than actual data required.

(e) Payment Vouchers & other documents used to pay IWs Telkom for 16,825 SIM Cards not
provided for review contlary to Section 9 (1) of the hrblic Audit Act, 2015.

a
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The following inconsistencies were noted upon comparison of soft copy plenary
minutes prior to signing and signed Plenary minutes;

Sno. Plenary

Minutes

Number

Signed Plenary

Minutes

Soft copy of minutes

as sent by the person

taking the minutes

Observation(s)

1 171st The secretariat to
review the
specifications and

consider including
the following:-

Pre - printed forms
with names of poll-
ing stations and
number of voters.

Statement on pre -
printed forms not

in ther:'.soft copy

rhinutes. I :

200rh Direct'ed'! that 'all

folms 34As. 34Bs

and,, 34Cs be
i.

uploaded in the
public portal

immediately.

Not in the signed

Plenary minutes

but documented in

the soft copy of
minutes.

5.0 Review of the Premise, Authorization and Funding of the Recent Visit to Dubai (UAE)
by Commissioner, Margaret Mwachanya

6.1 Background

6.1'l The Commissioner received an invitation by the London Graduate School in. conjunction with Commonwealth University (London Office) through a letter dated

\,

: izr

5.7 Recommendation

:

The:'Commission should consider the use of Hansard system to allow for effective
generation and custody of verbatim reports emanating from Plenary or any other
critica I rneeting deliberations.

8
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30thJanuary,2018 to participate in a "Top Executive Seminar" in Dubai [UAE] from 4th

to 6th of April, 2018. The premise of the travelwas therefore training.

6.1.2 Authorization for the documentation and funding for per diem. conference fees, air

ticket and ground movement amounting to USD 12,448 (KShs. l'242,592) was

obtained from the AIE Holder, the Budget office, Director Finance and finally the

commission Secretary. The amount was broken down as follows:

5no. Particulars Amount
(usD)

Amount

(Kshs)

Conference fees 5,500 569,250

2 Air ticket 3.000 310,500

3 Per diem 3.448 356,868

4. Cround movement 500 51.750

Total 12,448
.l,288,368

6.2 Unaccounted for ground movement amount

At the time of the review, USD 50O relating to ground movement had not been

accounted for via relevant support documentation'

6.3 Communication Bieakdown in Approval of Comm. Mwachanya's Foreign Travel

The invitation'letter was received in the Commission Chairman's office on l9th march.

20lB and marked to the Ag. Director Human Resources and Administration for advice

on the iame,day. The Ag. DHRA marked the letter to Manager Commission Services

who upon receipt raised i rn"*o to the Commission Secretary/CEO seeking approval

for facilitation.'The travel documents and the related facilitation (funding) were

expressly approved and processed without reverting to the Commission Chairman who

hud earliei'asked for advlce and not action. This led to a communication breakdown,

6.4 Recommendation

Considering that the Commissioner has already left the Commission' the amount

should be recovered from her terminal due if any.

/
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7.O Review of Relocation Allowance for Consolata Nkatha

Background

7.1 Former Commissioners Consolata Nkatha and Dr. Roslyn Akombe were hired while
residing and working in Australia and USA respectively and relocated to Kenya.

7.2 Approval to process the relocation allowance for the two state officers was sought by
the Commission from the Chief of Staff and Head of Public Service and accordingly
advised on 6rh June, 2017 through the correspondence Ref: No.
MPSYC,/DPSM/HRM/12/3 VOL.11/70. The processing of allowpnce payable to Dr.
Akombe was stopped on l8'h October, 2O17 by the Commission Services Manager
immediately the former left the Commission

Audit Findings

7.3 lrregular and lnadequately Supported Payment

7.3.1 An allowance of K5hs 1,928,010 paid to Comm. Consolata Nkatha through payment
voucher no. 432 was not subsequently supported with the requisite documents
including the air ticket and the relevant receipts showing payments made to the
logistics company responsible foi' transporlation aniJ clearing of the Commissioner's
baggage. ":;,

7.3.2 lnstead. an un-identifiable document dated 12th July, 2017 obtained from QUBEBA
Cargo Ltd indicating cost estimates was used to support the payment. The document
was reported to have been delivered to the Manager. Commission Services by the
former Vice Chair in person as a quotation for the anticipated services.

7.3.3 According to the Commission Services Manger's memo of l8'h October. 2017 to the
Director Finance, the purpose was to "facilitate the processing of the reallocation
allowance to meet the cost to be incurred in baggage transportation". This therefore
meant that the actual expenditure had not been incurred and hence a special imprest
ought to have been issued to the Commissioner who would in turn account for the
same.

7.3.4 From the foregoing observations and theexplanations obtained. the audit has not been
able to establish whether the services paid for by the Commission were eventually
delivered.

10
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7.4 Recommendations

7.4.1 ln future, the Accounting Officer should ensure proper manaSement and control of'
and accounting for, finances in order to promote the efficient and effective use of
budgetary resources in line with Section 147 1 (d) of the PFM Act' 2012.

7.4.1 The Accounting Officer and Director Finance should explain the basis of making an

express payment without ProPer supporting documents.

8.0 Conclusion/Opinion

B.t lnternal control weaknesses were noted based on the review. For instances, the review

noted that certain Plenary Resolutions were not implemented. There were process SaPs

relating to feedback on Plenary resolution implementation and availability of records.

The Commission should institute proper controls with regards to conduct of meetings.

e

c

8.2

8.3

Although an isolated case, a gap was noted in the approval of travel, especially outside

the country. The Commission ought to develop a policy on travel. both local and

foreign for all cadre of staff.

There was a weakness with regards to, provision of support documentation for
payment by a Commissioner. ln future. there is need to thoroughly examine the

support documentation by Directorate of Finance to enable accountability of budgeted

resources.
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