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CHAIRPERSO 'S FOREWORD

The Refugees Bill, 2019 (National Assembly Bills No. 62) underwent First
Reading on lOth September.2019. Thereafter. the Bill was committed to the

Departmental Committee on Justice and Legal Affairs for review and report to

the House pursuant to the provisions of Standing Order 216(5)(c).

Pursuant to the provisions of Article I 18 of the Constitution of Kenya and

Standing Order 127(3) of the National Assembly Standing Orders, the

Committee through local daily newspapers of 9th October,2019 published an

advertisement inviting the public to submit memoranda on the Bill and indeed

received memoranda. The Committee through the same advertisement notified
the public about its conducting of public hearings on the Bill in selected

counties.

The public hearings took place in Nairobi. Mombasa, Nakuru, Uasin Gishu,

Garissa and Turkana during which members of the public either individually or
representing institutions and organizations made oral presentations and or

submitted written memoranda which the Committee took into account while
reviewing the Bill.

The report contains public views on the Bill, public participation process,

observations and recommendations. The report also contains analysis of public
submissions which the Committee found relevant and useful in review of the

Bill as well as written memoranda and lists of members of the public who
attended the public hearings.

May I take this opportunity to thank and commend Committee Members for
devotion and commitment to duty, the Speaker and Clerk of the National
Assembly for providing leadership and direction and finally the Committee
secretariat for exemplary performance in the provision of technical and

logistical support. Indeed, their efforts were critical in the consideration of the

Bill and production of this report.

On behalf of the Departmental Committee on Administration and National
Security and pursuant to the provisions of Standing Order 199 (6), it's my
pleasant privilege and duty to present to the House a report of the Committee
on the Refugees Bill.2019 (National Assembly Bills No. 62)

HON. PAUL KOINANGE, M.P.
CHAIRPERSON
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I. PREFACE

1.1. Mandate of the Committee

The Departmental Committee on Administration and National Security derives
its mandate from the provisions of Standing Order No. 216(5) which provides
for the functions of Departrnental Committees as tbllows-

(a) investigate, inquire into, and report on all matters relating to the mandate,
monagement, octivities, administration, operations and estimates of the

as s igned ministr ies and departments ;

(b) study the programme and policy objectives of ministries and departments
and the ffictiveness of their implementation;

(c) study and review all legislation referred to it,

(d) study, assess and analyse the relative success of the ministries and
departments as measured by the results obtained as compared with their
stated objectives;

(e) investigate and enquire into all motters relating to the assigned ministries
and departments as they may deem necessary, and os may be referred to
them by the House;

(fl vet and report on all appointments where the Constitution or any law
requires the National Assembly to approve, except those under Standing
Order 204 (Committee on Appointments)

(g) examine treaties, agreements and conventions,

(h) make reports and recommendations to the House as ofien as possible,
inc luding r e c o mme nda t io n of pr o po s e d le g i s lot ion ;

(i) consider reports of Commissions and Independent Offices submitted to the
House pursuant to provisions of Article 254 of the Constitution; and

(j) examine any questions raised by Members on a matter within its mandate

The Second Schedule of the Standing Orders on Departmental Committees
further outlines the Subjects of the Committee, as follows-

(i) National security;
(ii) Police services;

(iii) Home affairs;
(iv) Public administration;

2
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(v) Public service;
(vi) Prisons;

(vii) Immigration;
(viii) Management of natural disasters; and

(ix) Community service orders.

1.2. Committee Membership

The Committee was constituted on Thursd ay, l4th December , 2017 and
comprises the following Honourable Members-

Chairperson
Hon. Paul Karuga Koinange, MP

Kiambaa Constituency
Jubilee Partv

Vice-Chairperson
Hon. John Waluke, MP

Sirisia Constituency
Jubilee Partv

I
aJ

Hon. Wamunyinyi. Athanas Wafula, MP
Kanduyi Constituency
Ford Kenva Partv

Hon. Kaluma, George Peter Joseph, MP
Homa Bay Town Constituency
ODM Partv

Hon. (Dr.) Makali Mulu, MP
Kitui Central Constituency
Wiper Partv

Hon. Theuri George, MP
MP for Embakasi West Constituency
Jubilee Partv

Hon. Joshua Aduma Owuor, MP
Nyakach Constituency
ODM Partv

Hon. Capt. (Rtd) Didmus Barasa Mutua, MP
Kimilili Constituency
Jubilee Partv

Hon. Col. (Rtd) Geoffrey King'ang'i, MP
Mbeere South Constituency
Jubilee Partv

Hon. (Dr.) Tecla Tum, MP
Nandi County
Jubilee Partv

Hon. Josphat Kabinga, MP
Mwea Constituency
Jubilee Partv

Hon. Nimrod Mbai, MP
Kitui East Constituency
Jubilee Partv

Hon. Ngunjiri Wambugu, MP
Nyeri Town Constituency
Jubilee Partv

Hon. Abdi Shurie Omar, MP
Balambala Constituency
Jubilee Partv

Hon. Halima Mucheke, MP
Nominated Member
Jubilee Partv

Hon. Oku Kaunya, MP
Teso North Constituency
ANC Parfv
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Hon. Peter Masara, MP
Suna West Constituency
Independent Partv

1.3. Committee Secretariat

4. The Committee's secretariat comprises by the following officers -
Mr. George Gazemba

Principal Clerk Assistant

Hon. Arbelle, Marselino Malimo, MP
Laisamis Constituency
Jubilee Partv

Mr. Joshua Ondari
Clerk Assistant

Mr. Edson Odhiambo
Fiscal Analyst

Mr. Josephat Bundotich
Serjeant-at-Arms

Mr. Yaqub Ahmed
Media Officer

Hon. Ahmed Kolosh, MP
Wajir West Constituency

Jubilee Partv

Ms. Brigita Mati
Legal Counsel

Mr. James Muguna
Research Officer

Ms. Eva Kaara
Serjeant-at-Arms

Mr. Rodgers Kilungya
Serjeant-at-Arms

5 Minutes of the Committee sittings on consideration of the Bill form annexure

I of this report.
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2.0 TIilE R.F.FU GEE,S BILL. 2019 NATI O NA L A S S E M B L Y B I LLS No.

62)

2.l Memorandum of Obi and Reasons of the Bill

The principal object of the Bill is to provide for the recognition, protection and

management of refugees, to give effect to the l95l United Nations Convention
Relating to the Status of Refugees. the 1967 Protocol Relating to the Status of
Refugees, the 1969 OAU Convention Governing the Specific Aspects of
Refugee Problems in Africa.

7 The Bill does not limit fundamental rights and freedoms neither does it delegate
legislative power. The Bill does not directly affect functions and powers of
county governments as set out in the Fourth Schedule to the Constitution. The
enactment of the Bill shall not occasion additional expenditure of public funds.

3 PUBLIC PARTICIPATION IN THE REVIEW OF THE BILL

3.1 Leeal provisions on public participation

8. Public participation on the Bill was undertaken in compliance with the
provisions of Article I I 8 ( I ) (b) of the Constitution of Kenya which provides
that "Parliament shall facilitate public participation and involvement in the
legislative and other business of Parliament and its Committees'' and Standing
Order 127(3) which states that "The Departmental Committee to which a Bill
is committed shallfacilitate public participation and shall take into account the
views and recommendations of the public when the Committee makes its
recommendations to the House "

3.2 Methodologv used bv the Committee in public participation

9. The Bill was read a First time on l0th September, 2019 and immediately
committed to the Departmental Committee on Administration and National
Security for review. The review process was to entail public participation
through appropriate mechanisms including inviting submission of memoranda,
holding public hearings and consulting relevant stakeholders pursuant to the
provisions of Article 118 (l) (b) of the Constitution of Kenya and Standing
Order 127(3) of the NationalAssembly Standing Orders.

10. Pursuant to the said provisions of the Constitution and Standing Orders, the
Committee in the local daily newspapers of Wednesday, 9th October, 2019
invited the public to make representations on the Bill by way of written
memoranda as per annexure 3 of the report. The public indeed submitted
written memoranda which is part of Volume II of this report.
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I l. Pursuant to the same advertisement of 9th October, 2019 of the report, the

Committee conducted public hearings in selected counties reflecting the face

of Kenya. The public hearings were conducted in Nairobi, Mombasa, Eldoret,
Nakuru, Turkana and Garissa during which members of the public either
individually or representing institutions and organizations made presentations

and or submitted memoranda which the Committee took into account while
considering the Bill.

12. In order to conveniently cover as may counties as possible in public
participation while taking into account the Committee's tight work schedule,
timelines and logistical challenges, the Committee constituted three (3) sub-
committees which conducted hearings in the various counties.

(a) Nairobi and Mombasa

13. The Members of the sub-committee who conducted the public hearings in these

counties were-

(i)
( ii)

(i ii)
(iv)
(v)
(vi)
(vii)

(i) Hon. Paul Koinange, M.P
(ii) Hon. John Waluke, M.P.
(iii) Hon. Peter Opondo Kaluma, M.P.
(iv) Hon. Josephat Kabinga, M.P.

Hon. John Waluke, M.P. - Vice Choirperson
Hon. Oku Kaunya, M.P.
Hon. Ngunjiri Wambugu, M.P.
Hon. Abdi Shurie, M.P.
Hon. Geoffrey Kingangi Muturi, M.P.
Hon. Peter Masara, M.P.
Hon. Ahmed Kolosh. M.P.

14. The public hearing was conducted at County Hall, Parliament Buildings in
Nairobi on lTth October, 2019 and Kenya School of Government's Tsavo Hall
in Mombasa on 19tr'October.2019.

(b) Uasin Gishu and Turkana

15. The sub-committee Members who conducted public hearings in these counties
were-

Chairperson
Vice Chairperson

16. The public hearing was conducted at the Teachers Advisory Centre (TAC) in
Eldoret on 8th November,2}lg and Silga Valley Restaurant in Kakuma on 9th

November,2019. The hearing was originally to be conducted on lTth October,
2019 in Uasin Gishu and on l8th Octob er,20l9 in Turkana but was rescheduled
as a result of unavoidable circumstances.
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(c) Nakuru and Garissa

17. The sub-committee Members who conducted public hearings in these counties
were-

(i)
(ii)
(iii)
(iv)
(v)
(vi)

(vii)

Hon. Paul Koinange, M.P. - Chairperson
Hon. John Waluke, M.P - Vice Chairperson
Hon. Abdi Shurie, M.P.
Hon. Peter Opondo Kaluma, M.P.
Hon. Peter Masara, M.P.
Hon. Aduma Owour, M.P.
Hon. Oku Kaunya, M.P.

18. The public hearing was conducted at the Old Town Hall in Nakuru on 23'd

October, 2019 and at Daadab IOM (Daadab) Hall in Garissa on24th October,
2020. The hearing was originally to be conducted in Nakuru on 17th October,
2019 and Garissa on l8th October,2019 but had to be rescheduled due to
unavoidable circumstances.

3.3 Sources of views

19. In response to the Committee's invitation, several members of the public either
individually or representing institutions and organizations submitted their
views to the Committee by way of written and oral submissions.

20. The institutions and organizations which made representations to the

Committee were-

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)
(viii)

The Refugees Consortium of Kenya;
Danish Refugee Council - Kenya;
Agency ofPeace;
Kituo Cha Sheria;
United Nations High Commissioner for Refugees;
Amnesty Kenya;
International Rescue Committee;
Central Organization of Trade Unions (COTU)

21. A comprehensive list of members of the public who attended the hearings in
the various counties is in Volume Il of the report. Written submissions received

from the public noting general comments in support of or against the

amendments are in Volume II of the report. Analysis of public submissions on

the Bill is contained in Volume I of the report as annexure 4.
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4. RECOMMENDATIONS

22. Upon considering the Bill clause by clause, the Committee recommends the

following amendments.

(D CLAUSB 2

THAT clause 2 of the Bill be amended-

(a) in the definition of "'asylum seekero' by deleting the word "case" appearing

immediately after the words "but whose" and substituting therefor the word

"application";

Rationalez For the purposes of consistency the word 'cose' be replaced
with the word 'application'. Port III of the Act uses the word opplication
rather than case.

(b) in the definition of "authorised officer" by inserting the words " or any other

officer assigned such responsibility" immediately after the words " or

immigration officer";

Rationale: The Department of Refugee Services fficers connot man all the

border and transit routes. Therefore other fficers such as chiefs, police

fficers e.t.c. can be authorized to receive asylum seekers. This is cost
effective in the long run.

(c) by deleting the definition of "Department" and substituting therefor the

following new defi nition-

"Department" means the Department of Refugee Services established under
section 7;

Rationale: Reference to section 7 cannot be any other law other than the

present one. Recommend a correction of the words 'refugees' as it appeors
in this section to refugee.

(d) in the definition of "durable solutions" by deleting the words "resettlement

to a third party country or local integration" and substituting therefor the

words " local integration in the country of asylum and resettlement to a third

country";

Rationale: The oddition of the word 'porty' is unnecessary therefore
recommend that it be removed. The additional 'in the country of asylum'
qualifies local inte gration.
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(e) in the definition of "Eligibility Panel" by deleting the words " under section

14" and substitute therefor the words " under section 13";

Rationalez The section makes reference to the wrong section that
establishes the panel. It should refer to section l3 and not 14.

(f) in the definition of "local integration" by deleting the word " border"

appearing immediately after the words " refugees attain" and substitute

therefor the word o'broader";

Rationalez The word broader is misspelt. To correct the error

(g) by deleting the definition of "essential services" and substituting therefor

the following new definition-

"essential services" means the services that meet the immediate needs of
refugees and asylum seekers and include food shelter, education, health,
water and sanitation services;

Rationalet The definition should sfficiently cover all essential services
necessory with the notable inclusion offood and shelter.

(h) By deleting the definition of "OAU Convention" and substituting therefor

the following new definition-

"OAU Convention" means the Organization of Africa Unity Convention
Goveming the Specifrc Aspects of Refugee Problems in Africa, done at

Addis Ababa on 10th September, 1969 and ratified by Kenya on 28th
December,1987;

Rationalez Thefull title of the OAU Convention in the Bill is inaccurote. To

reJlect the full title of OAU convention

(i) By deleting the definition of "Protocol" and substituting therefor the

following new definition-

"protocol" means the Protocol relating to the Status of Refugees, done at

New York on 3lst January 1967 and acceded to by Kenya on 13th

November l98l;

Rationalez To reflect the full title of the Protocol.

0) BV deleting the definition of "prima facie refugee status" and substituting

therefor the following new definition-
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a

prima t-acie refugee" means a declaration of refugee status by the Cabinet
Secretary as provided for under section 3(2) of this Act;

Rationalez The definition erroneously states that the committee is the

authority that declares prima focie status. This can only be done by the

Cabinet Secretory. Also prima facie is a process for recognition and not a
status.

(k) in the definition of "refugee" by deleting the words "and includes an asylum

seeker";

Rationalez Accession dote is incorrect hence the amendment suggestion.

There is an additional capitalization mistake.

(l) By deleting the definition of "United Nations Convention" and substituting

therefor the following new definition-

"United Nations Convention" means the United Nations Convention
relating to the Status of Refugees, done at Geneva on 28th July, 1951 and

acceded to by Kenya on l6th Muy, 1966.

Rationale: Accession date is incorrect hence the amendment suggestion.

There is an additional capitolization mistoke.

(m) in the definition of "transit centre" by inserting the words "for protection

reasons" immediately after the words "under this Act";

Rationale: The inclusion of prisons, police stations and remand homes

should be qualified onlyfor protection purposes. Refugees should not share
with persons who are serving or waiting to resolve their legal situation.

(n) by inserting the following new definitions in their proper alphabetical

sequence-

'"separated child" means a child who has been separated from both parents,

or from their previous legal or customary care giver, but is under the care

of adults.

Rationalez The inclusion of the definition of separated children will
acknowledge and by extension provide increased protection for this group
of individuals

(r) CLAUSE 3

THAT clause 3 of the Bill be arnended-
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(a) in subclause (l)by-

(i) inserting the word "sex" immediately after the words " race, religion"
in paragraph (a);

(ii) inserting the word "sex" immediately after the words " race, religion"
in paragraph (b); and

Rationale z The bill omits a well-founded fear of being persecuted on basis
of sex os one of the reasons one would be considered for consideration for
refugees' status.

(iii) deleting the word "any" appearing immediately after the words

"public order in" and substitute therefor the word "either" in paragraph

(c);

Rationalez That the definition re/lects ond remains consistent with the
OAU Convention's definition.

(b) by deleting subclause (2) and substitute therefor the following new clause

"(2) The Cabinet Secretary, on recommendation from the Refugee
Advisory Committee may, through the Gazette, declare any class of
persons to be refugees on a prima facie basis if it is evident that these
persons qualify to be refugees under section 3 (1) (a), (b) or (c) and

may at any time, upon recommendation from the Refugee Advisory
Committee, amend or revoke such declaration.

Provided that no such amendment or revocation shall affect the right of
any person who is a member of the class of persons concerned and who
entered Kenya before the date of such amendment or revocation, to
continue to be regarded as a refugee for the purposes of this Act."

Rationalez This subclause makes reference to section 3(l)(d) which in
turn makes reference to section 3(2). In addition, proviso (ii) does not
add any value and only creates confusion.

(rrr) CLAUSE 4

THAT clause 4 of the Bill be amended-

a

(a) in sub clause (l)-
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1

(i) by deleting the words " the International Crimes Act" appearing

immediately after the words '"defined in the" and substituting

therefbr the words " any international instrument to which Kenya is

aparty". in paragraph (a);

(ii) by deleting paragraph (d);

(b) in subclause (2),by inserting the words " has sought asylum in another

country or" before the words "has been granted" in paragraph (b)

Rationalez Seeking asylum in another country are not grounds for exclusion
but rather disqualification. Therefore we recommend that this provision be
movedfrom section 4(l) and be inserted in section 4(2)(b).

(rv) CLAUSE s

THAT clause 5 of the Bill be amended in the proviso by deleting the words-

"falling under section 3 (lXa) and (b) of this Act" appearing immediately
after the words "a refugee" and substituting therefor the words "as defined
by this Act"

Rationale: To coruect eruors in the Bill

(v) CLAUSE 7

THAT clause 7 of the Bill be amended in subclause (2) by inserting the word
"asylum-seeker" immediately after the words" and assistance of in
paragraph (c)

Rationalez To provide for the inclusion of asylum seekers.

(vr) CLAUSE 8

THAT clause 8 of the Bill be amended in subclause (2) by -
(a) inserting the words "and asylum seekers" immediately after the words "all

refugees" in paragraph (b);

(b) inserting the words'ocoordinate activities to" before the words "ensure the

civilian" in paragraph (n):

(c) deleting the words "co-ordination of'and substituting therefor the words "
co-ordinate ,where relevant in collaboration with county authorities," in
paragraph (u).
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Rationalez To provide for collaboration with counties.

(vr) CLAUSE 9

THAT clause 9 of the Bill be amended by deleting subclause (1) and

substituting therefor the following ne subclause-

9. (1) The Committee shall consist of-

(a) the Commissioner and who shall be the chairperson and who shall provide

secretariat services to the Committee;

(b) the Principal Secretary from the Ministry responsible for refugee affairs or

a representative in writing from the Ministry responsible for Refugee

Affairs
(c) the Principal Secretary or their representative in writing from the Ministry

responsible for foreign
(d) affairs;
(e) the Principal Secretary or their representative in writing from the Ministry

responsible for devolution affairs;
(f) the Principal Secretary or their representative in writing from the Ministry

responsible for health;

(g) the Principal Secretary or their representative in writing from the Ministry

responsible for
(h) finance;
(i) the Principal Secretary or their representative in writing from the Ministry

responsible for education;

O the Attorney-General or their representative in writing;
(k) the Director General of National Intelligence Service or their representative

in writing;
(l) the Director of the Department of Immigration or their representative in

writing;
(m) the Inspector-General or their representative in writing; and

(n) one person representing the Council of Governors.

Rationalez To provide that ony representative shall be done in writing.

(urD CLAUSE 10

THAT clause 10 of the Bill be amended-

(a) By inserting the words "asylum seekers" immediately after the words "
refugees and" in paragraph (a);
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(b) by inserting the words "asylum seekers" immediately after the words "
refugees and" in paragraph (b):

(c) by deleting paragraph (c) and substituting therefor the following new

paragraph-

"(c) to advise the Cabinet Secretary in respect of declaration, amendment or
revocation of prirna facie determinations:"

Rationalez To include asylum seekers and also to align it to the powers the
Cabinet Secretary has been given.

(Ix) CLAUSE 1r

THAT clause 1l of the Bill be amended-

(a) by deleting subclause ( I ) and substituting therefor the new subclause -
"( I ) There shall be a Refugee Status Appeals Committee."

(b) by deleting subclause (3) and substituting therefor the new subclause -
"(3) The quorum for a meeting of the Appeal Committee shall be three

members and shall include at least one member under section I l(2)
(e)."

(c) in subclause (4) by inserting the word "revocation" immediately after the

word "cancellation", in paragraph (b).

(d) by inserting the following new subclauses immediately after subclause

(4)-

"(4A)A member of the Appeal Committee shall hold office for a term of three
years and shall be eligible for re-appointment for one further term of three
years.

(4B) The quorum for a meeting of the Appeal Committee shall be three
members and shall include at least one member under section I l(2) (e).

(4C)Each member of the Committee shall have one vote but in case of a tie in
votes, the Chairperson shall have a casting vote.

(4D) The Public Service Commission shall provide the Appeal Committee
with a Secretariat fbr the purposes of discharging its ntandate."

(e) by deleting subclause (7).

Rationalet -To provide a mandatory provisionfor inclusion of experts to

form quorLtm,'

-To provide a secretariat to the Committee.
-To provide a mandatory provisionfor inclusion of experts to -

-form quorum;
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(x) CLAUSE 12

THAT clause 12 of the Bill be amended-

(a) by inserting a new subclause immediately after subclause (4)-

"(4A)The department shall liaise with the state legal aid system to
provide representation for a refugee where such refugee cannot

afford a legal practitioner."
(b) in subclause (5), by deleting the word "the application" appearing

immediately after the words "not to grant" and substitute therefor the

words "refugee status".

Rationale- To provide for legal aid for refugees and also coruect errors

(xr) CLAUSE 14

THAT clause 14 of the Bill be amended-

'by deleting subclause (2) and substituting therefor the following new
subclause-

"(2) A person who is aggrieved by the decision of the Appeals Committee
may appeal to the High Court within thirty days of being notified."
In subclause (3) by deleting the words "sixty days" appearing immediately
after the words "shall within" and substitute therefor the words "ninety
days".

Rationalez To make the period consistent

(xu) CLAUSE 18

THAT clause l8 of the Bill be amended in subclause (5) by deleting the

words "cancelled or revoked" appearing immediately after the words "has

been" and substitute therefor the words "revoked and does not appeal or has

exhausted the available appeal mechanisms".

Rationalet To provide that the CS shall act only when all appeal
mechanisms have been exhausted.

(xrrr) CLAUSE 19
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THAT Clause l9 of the Bill be amended by deleting the words "section 29"
appearing immediately after the words "Subject to" and substituting
therefor the words "section 30".

Rationale: To correct numbering eruors

(xrv) CLAUSE 2l

THAT Clause 2l of the Bill be amended by inserting the words "trauma or
are of old age" immediately after the words "suffer from disability".

Rationale: To include other vulnerable persons

(xv) CLAUSE 22

THAT Clause 22 of the Bill be in subclause (l) by deleting the words "sixty
days" appearing immediately after the words "not exceeding" and

substituting therefor the words "ninety days" in paragraph (c).

Rationalez There is an inconsistency at the time allowed for an asylum
seeker whose claim has been rejected to seek admission to another country
of his/her choice. A 90 day period is recommended os provided in the
current Refugees Act, 2006.

(xvr) CLAUSE 24

THAT Clause 24 of the Bill be amended -
(a) by renumbering clause 24 as subclause (l).
(b) by inserting the following new subclauses immediately after subclause

(l)-

(2) In the case of a person who is lawfully in Kenya and is subsequently
unable to return to his country of origin fbr any of the reasons specified
in section 3 of this Act, he shall, prior to the expiration of his lawful
stay, present himself befbre an appointed officer and apply for
recognition as a refugee in accordance with the provisions of this Act.

(3)Where there is a large-scale inf'lux of persons claiming to f'all within the
meaning of refugees under section 3. the Commissioner shall, in
consultation with other agencies advise the Cabinet Secretary on
emergency measures to be taken including-

(a) designation of areas for reception, transit and residence of
refugees, having due regard to the security requirement for
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refugees to be settled at a reasonable distance from the frontier of
their country of origin;

(b) provision of adequate and appropriate facilities and services

necessary for the group of persons affected by the influx with
particular reference to women, children, victims of trauma,
persons of old age and persons with disabilities; and

(c) ensuring the civilian and humanitarian character of areas

designated for refugees and the sensitization of the local
population for their reception.

Rationale: The affected subsection was misplaced in section 29 (3)

(xvrD CLAUSE 2s

THAT Clause 25 of the Bill be amended by inserting a new subclause

immediately after subclause (3)-
(3A) Asylum seekers at transit centres shall be processed and released

within reasonable time.

Rationalez Asylum seekers should not be held ad infinitum in transit
centres.

(xvrlD CLAUSE 26

THAT Clause 26 of the Bill be amended -
(a) by renumbering clause 26 as subclause (l).
(b) by inserting the following new subclause immediately after subclause
( 1)-
(2) Reception officer shall serve asylum seekers taking into account the
principle of gender.

Rationalez To provide for male ond female reception fficers should be

availoble so the refugee has the option to choose who to talk to.

(xx) CLAUSE 28

THAT Clause 28 of the Bill be amended by inserting the following new
clauses immediately after clause 28-

Right to free movement

28A A recognised refugee is entitled to free movement in Kenya subject to
reasonable restrictions specified in the laws of Kenya, or directions issued

by the Commissioner, which apply to foreigners generally in the same

circumstances, especially on grounds of national security, public order,
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public health. public morals or the protection of the rights and freedoms of
others.

Right to work

28B. subject to the laws applicable, a refugee recognized under this Act
shall, subject to this Act, have the right to have access to employment
opportunities and engage in gainful employment.

Rationale: To provide for the right to work and freedom of movement of a
refugee but subject to the laws of the lond.

(xx) CLAUSE 29

THAT Clause 29 of the Bill be amended-
(a) in subclause (2), by deleting the words "or public order" appearing

immediately after the words "national security" ;

(b) by deleting subclause (3).

Rationale: Clause 29(2) appears to negate the non-refoulement principle
as it empowers government to refouler back to their country individuals
considered a threat to public order. The inclusion of public order as a
ground needs to be reconsidered.

(xxD CLAUSE 31

THAT Clause 3l of the bill be amended by inserting a new subclause
immediately after subclause ( I )-

( I a) Despite subsection ( I ). the Comrnissioner shall consider any special needs
or conditions that rnay hinder the refbgees' protection and safety before making
an order under subsection ( I ).

Rationale: To include the condition that safety and protection of the refugee is
ensured and prioritised before they are moved.

(xxrD CLAUSE 33

THAT Clause 33 of the Bill be amended-

(a) In subclause ( I ) by inserting the word "entity" immediately after the words

"No person";

(b) By inserting a new subclause immediately after subclause 2-
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(2a) The Commissioner may, on an application, review a decision made

under subsection (1) where any new circumstance is brought to his or her

attention.

Rationale: To provide for a review process

(xxrrD CLAUSE 34

THAT Clause 34 of the Bill be amended by deleting subclause (1) and

substituting therefor the following new clause-
(l) The Commissioner shall, so far as is practicable, ensure that there is
shared use of public institutions, facilities and spaces between the refugees

and the host communities.

Rationalez To show that the Commissioner is to perform the tasks as is
practicable taking into consideration circumstances on the ground.

(xxry) CLAUSE 3s

THAT Clause 35 of the Bill be amended by deleting the word "concerns
appearing immediately afterthe words "that refugee" and substitute therefor
the words "matters and concerns"

Rationale: For clarity purposes

(xxv) CLAUSE 36

THAT Clause 36 of the Bill be amended by inserting the words "older
persons, victims of trauma" immediately after the words "women,
children".

Rationale: To provide for other vulnerable persons

(xxvD cLAusE 38

THAT clause 38 of the Bill be amended by deleting the words "ministry of
foreign affairs" and substituting therefor the words "relevant government

ministries"

Rationale: To provide for other agencies other than the ministry offoreign
affairs.

(xxvrr) CLAUSE 39

THAT Clause 39 of the Bill be amended by inserting a new clause

immediately after clause 39-
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I

Confidentiality

39A. (l) No member of the Committee, employee or agent of the
Department of Refugees shall disclose information acquired under this Act
except-

(a) in the course of his duties under this Act; or
(b) with the consent of the Commissioner.

(2) No person who receives infbrrnation in contravention of sub (l) shall
disclose or publish the infbrmation.

(3) A person who contravenes any provision of this commits an offence
and shall on conviction be liable to a fine not exceeding twenty thousand
shillings or to imprisonment for a term not exceeding six months or both
such fine and imprisonment.

Rationale: To retain the confidentiality provisions under section 24 of the
Refugees Act, 2006. The section provides for confidentiality in handling
asylum seeker and refugee information. Noting that article 3I Constitution
of Kenya 2010 provides for the right to privacy and data protection, it is not
clear why the provision was dropped in the Bill.

(xxvrrr) CLAUSE 40

THAT Clause 40 of the Bill be amended in subclause (l) by inserting the
words "without good reason" immediately after the words "fails to
report".

Rationale: Not to make it a strict liability offence

(xxlx) CLAUSE 42

THAT Clause 42 of the Bill be amended by deleting subclause (2) and (3)
and substituting therefor the fbllowing new clauses-

(2) On the commencement day, all rights, powers and liabilities, whether
arising under any written law or otherwise which imrnediately before such
day were vested in, imposed on or enfbrceable against the former Refugee
Affairs Secretariat, Refugee Appeals Board and Refugee Affairs Committee
shall be deemed to be vested, imposed or enforceable against the current
Department for Refugee Services Refirgee Status Appeal Committee and
Refugee Advisory Committee.

(3) Any reference in any written law or in any document or instrument to the
fbrmer Refugee Affairs Secretariat. Refugee Appeals Board and Refugee
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I

Affairs Committee shall, on and after the commencement day, be construed

to be a reference to the current Department for Refugee Services, Refugee

Status Appeal Committee and Refugee Advisory Committee.

Rationalel To provide clarity.

(xxx) CLAUSE 43

THAT Clause 43 of the Bill be amended-

(a) in subclause (2) by inserting the words " older persons, victims of trauma"

immediately after the words "un accompanied minors, in paragraph (k);

(b) by inserting the following paragraphs immediately after paragraph (t)-

(u) period of validity of documentation;
(v) circumstances on limitation of rights granted to refugees;
(w)documentation to be provided to a recognised refugee.

Rationalez To provide for clear ctrcumstances when rights are limited and
do c ume nt at ions fo r r efuge e s.

uris.. \)* day of. . .N\**.q\tu2020SIGNED ......t..1...'.......

HON. PAUL KOINANGE, M.P.
CHAIRPERSON. DEPARTMENTAL COMMITTEE ON

ADMINISTRATION AND NATIONAL SECURITY
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ANNEXURE, 1

(Minutes of Committee sittings on the

consideration of the Bill and adoption of
report)



MINUTES OF THE ITTH SITTING OF THE DEPARTMENTAL
COMMITTEE ON ADMINISTRATION AND NATIONAL SECURITY
HELD ON THURSDAY, t2rH MARCH, 2020 AT 9.30 A.M. IN THE
BOARDROOM ON ll'tH FLOOR, PROTECTION HOUSE, PARLIAMENT
BUILDINGS

PRESENT.

l. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon.
9. Hon.
10. Hon.
1 l. Hon.
12. Hon.
13. Hon.

ABSENT WITH APOLOGIES

1. Hon. Ngunjiri Wambugu, MP
2. Hon. Geoffrey Kingagi Muturi, MP
3. Hon. Nimrod Mbithuka Mbai, MP
4. Hon. Abdi Omar Shurie, MP
5. Hon. George Theuri, MP
6. Hon. Marselino Malimo Arbelle, MP

IN ATTENDANCE-

COMMITTEE SECRETARIAT-

Mr. George Gazemba
Mr. Joshua Ondari
Mr. Leonard Walala
Mr. James Muguna

Paul Koinange, M.P. - Choirperson
John Waluke, M.P. - Vice Chairperson
Wafula Wamunyinyi, MP
Peter George Kaluma, MP
Dr. Makali Mulu, MP
Aduma Owuor, MP
Dr. Tecla Chebet Tum, MP
Josphat Kabinga Wachira, MP
Didmus Wekesa Barasa Mutua, MP
Oku Kaunya, MP
Peter Masara, MP
Ahmed Kolosh Mohamed, MP
Halima Mucheke, MP

1

2
J

4

Principal Clerk Assistant II
Clerk Assistant
Legal Counsel
Researcher Officer
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5. Mr. Rodgers Kilungya
6. Mr. James Oloo

Audio Officer
Support Staff

MIN No. 5212020:- COMMIINICATION
FROM THE CHAIRPERSON

The Chairperson called the meeting to order at ten minutes past ten. Prayer was said

by Hon. Josephat Kabinga, M.P.

MIN No.53/2020:- CONSIDERATION AND ADOPTION OF
REPORT ON THE REFUGEES BILL.2019

The Committee considered and unanimously adopted its report on the Refugees Bill,
2019. The adoption was proposed by Hon. Peter Kaluma and seconded by Hon (Dr)
Tecla Tum. The report was adopted with the following amendments-

(D CLAUSE 2

THAT clause 2 of the Bill be amended-

(a) in the definition of "asylum seeker" by deleting the word "case" appearing

immediately after the words "but whose" and substituting therefor the word

"application";

Rationalez For the purposes of consistency the word 'cese' be replaced with the

word 'application'. Part III of the Act uses the word application rather than case.

(b) in the definition of "authorised officer" by inserting the words " or any other

officer assigned such responsibility" immediately after the words (( or

immigration officer";

Rationale: The Department of Refugee Services fficers cannot man all the

border and transit routes. Therefore other fficers such as chiefs, police fficers
e.t.c. can be authorized to receive asylum seekers. This is cost effective in the

long run.

(c) by deleting the definition of "Department" and substituting therefor the

following new definition-

PRELIMINARIES AN
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. "Department" means the Department of Refugee Services established under section

7;

Rationalez Reference to section 7 cannot be any other law other than the present

one. Recommend a correction of the words 'refugees' as it appears in this section

to refugee.

(d) in the definition of "durable solutions" by deleting the words "resettlement to a

third party country or local integration" and substituting thereforthe words " local

integration in the country of asylum and resettlement to a third country";

Rationale z The addition of the word 'party' is unnecessary therefore recommend

that it be removed. The additional 'in the country of asylum' qualifies local
integration.

(e) in the definition of "Eligibility Panel" by deleting the words " under section 14"

and substitute therefor the words " under section 13";

Rationale: The section makes reference to the wrong section that establishes the

panel. It should refer to sectton I 3 and not I4.

(0 in the definition of "local integration" by deleting the word " border" appearing

immediately after the words " refugees attain" and substitute therefor the word

"broader";

Rationalez The word broader is misspelt. To correct the error.

(g)by deleting the definition of "essential services" and substituting therefor the

following new definition-

"essential services" means the services that meet the immediate needs of
refugees and asylum seekers and include food shelter, education, health, water

and sanitation services;

Rationale: The definition should sfficiently cover all essential services

necessary with the notable inclusion offood and shelter.

(h)BV deleting the definition of "OAU Convention" and substituting therefor the

following new definition-
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"OAU Convention" means the Organization of Africa Unity Convention
Goveming the Specific Aspects of Refugee Problems in Africa, done at Addis
Ababa on lOth September,1969 and ratified by Kenya on 28th December, 1987:'

Rationalez The full title of the OAU Convention in the Bill is inaccurate. To

reJlect thefull title of OAU convention

(i) BV deleting the definition of "Protocol" and substituting therefor the following
new definition-

"protocol" means the Protocol relating to the Status of Refugees, done at New
York on 3 lst January 1967 and acceded to by Kenya on l3th November l98l ;

Rationalez To reflect the full title of the Protocol.

0) BV deleting the definition of "prima facie refugee status" and substituting

therefor the following new definition-

prima facie refugee" means a declaration of refugee status by the Cabinet

Secretary as provided for under section 3(2) of this Act;

Rationale z The definition erroneously states that the committee is the authoriQ
that declares prima facie status. This can only be done by the Cabinet Secretary.

Also primafacie is a process for recognition and not a status.

(k) in the definition of "refugee" by deleting the words "and includes an asylum

seeker";

Rationalez Accession date is incorrect hence the amendment suggestion. There

is an additional capitalization mistake.

(l) By deleting the definition of "United Nations Convention" and substituting

therefor the following new definition-

"United Nations Convention" means the United Nations Convention relating to

the Status of Refugees, done at Geneva on 28th July, l95l and acceded to by

Kenya on 16th Muy, 1966.

Rationalez Accession date is incorrect hence the amendment suggestion. There

is an additional capitalization mistake.
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(m) in the definition of "transit centre" by inserting the words "for protection

reasons" immediately after the words "under this Act";

Rationalez The inclusion of prisons, police stations and remand homes should
be qualified onlyfor protection purposes. Refugees should not share with persons

who are serving or waiting to resolve their legal situation.

(n)by inserting the following new definitions in their proper alphabetical

sequence-

"separated child" means a child who has been separated from both parents, or
from their previous legal or customary care giver, but is under the care of adults.

Rationalez The inclusion of the definition of separated childrenwill aclmowledge

and by extension provide increased protectionfor this goup of individuals

(D CLAUSB 3

THAT clause 3 of the Bill be amended-

(a) in subclause (1)bV-

(i) inserting the word "sex" immediately after the words " race, religion" in
paragraph (a);

(ii)inserting the word "sex" immediately after the words " race, religion" in
paragraph (b); and

Rationalez The bill omits a well-foundedfear of being persecuted on basis of sex

as one of the reosons one would be considered for consideration for refugees'
status.

(iii) deleting the word "any" appearing immediately after the words

"public order in" and substitute therefor the word "either" in paragraph (c);

Rationalez That the definition reflects and remains consistent with the OAU
Convention's definition.

(b)bV deleting subclause (2) and substitute therefor the following new clause -
"(2) The Cabinet Secretary, on recommendation from the Refugee Advisory
Committee may, through the Gazette, declare any class of persons to be

refugees on a prima facie basis if it is evident that these persons qualifu to be
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refugees under section 3 (1) (a), (b) or (c) and may at any time, upon

recommendation from the Refugee Advisory Committee, amend or revoke

such declaration.

Provided that no such amendment or revocation shall affect the right of any

person who is a member of the class of persons concerned and who entered

Kenya before the date of such amendment or revocation, to continue to be

regarded as a refugee for the purposes of this Act."

Rationale: This subclause makes reference to section 3(l)(d) which in turn

makes reference to section 3(2). In addition, proviso (ii) does not add any

value and only creates confusion.

(m) CLAUSE 4

THAT clause 4 of the Bill be amended-

(a) in sub clause (1)-
(i) bV deleting the words " the International Crimes Act" appearing

immediately after the words "defined i^ the" and substituting therefor the

words " any international instrument to which Kenya is a party", in
paragraph (a);

(ii)by deleting paragraph (d);

(b) in subclause (2), by inserting the words " has sought asylum in another country

or" before the words "has been granted" in paragraph (b)

Rationalez Seeking asylum in another country are not grounds for exclusion but

rather disqualification. Therefore we recommend that this provision be movedfro*
section 4(1) and be inserted in section a(2)(b).

(I\r) CLAUSE s

THAT clause 5 of the Bill be amended in the proviso by deleting the words-

"falling under section 3 (lXa) and (b) of this Act" appearing immediately after

the words "a refugee" and substituting therefor the words "as deftned by this

Act"

Rationale: To correct errors in the Bill

(v) CLAUSE 7
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THAT clause 7 of the Bill be amended in subclause (2) by inserting the word

"asylum-seeker" immediately after the words" and assistance of in paragraph

(c)

Rationalez To provide for the inclusion of asylum seekers.

(vI) CLAUSE 8

THAT clause 8 of the Bill be amended in subclause (2) by -
(a) inserting the words "and asylum seekers" immediately after the words "all

refugees" in paragraph (b);

(b) inserting the words "coordinate activities to" before the words "ensure the

civilian" in paragraph (n);

(c) deleting the words "co-ordination of' and substituting therefor the words " co-

ordinate ,where relevant in collaboration with county authorities," in paragraph

(u).

Rationale: To provide for colla,boration with counties

(vlr) CLAUSE e

THAT clause 9 of the Bill be amended by deleting subclause (l) and substituting

therefor the following ne subclause-

9. ( 1) The Committee shall consist of-
(a) the Commissioner and who shall be the chairperson and who shall provide

secretariat services to the Committee;

(b)the Principal Secretary from the Ministry responsible for refugee affairs or a
representative in writing from the Ministry responsible for Refugee Affairs

(c) the Principal Secretary or their representative in writing from the Ministry
responsible for foreign

(d)affairs;
(e) the Principal Secretary or their representative in writing from the Ministry

responsible for devolution affairs;
(f) the Principal Secretary or their representative in writing from the Ministry

responsible for health;

(g)the Principal Secretary or their representative in writing from the Ministry
responsible for
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(h) finance;

(i) the Principal Secretary or their representative in writing from the Ministry
responsible for education;

(j) the Attorney-General or their representative in writing;
(k)the Director General of National Intelligence Service or their representative in

writing;
(l) the Director of the Department of Immigration or their representative in writing;
(m) the Inspector-General or their representative in writing; and

(n)one person representing the Council of Governors.

Rationalez To provide that any representative shall be done in writing.

(uI)CLAUSE 10

THAT clause l0 of the Bill be amended-

(a) By inserting the words "asylum seekers" immediately after the words " refugees

and" in paragraph (a);

(b)by inserting the words "asylum seekers" immediately after the words " refugees

and" in paragraph (b);

(c) by deleting paragraph (c) and substituting therefor the following new

paragraph-

"(c) to advise the Cabinet Secretary in respect of declaration, amendment or
revocation of prima facie determinations;"

Rationalez To include asylum seekers and also to align it to the powers the

Cabinet Secretary has been given.

(Ix) CLAUSE 11

THAT clause 11 of the Bill be amended-

(a) by deleting subclause (l ) and substituting therefor the new subclause -
"(l) There shall be a Refugee Status Appeals Committee."

(b)bV deleting subclause (3) and substituting therefor the new subclause -
"(3) The quorum for a meeting of the Appeal Committee shall be three members

and shall include at least one member under section I I (2) (e)."
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(c) in subclause (a) by inserting the word "revocation" immediately after the word

"cancellation", in paragraph (b).

(d)bV inserting the following new subclauses immediately after subclause (4)-

"(4A)A member of the Appeal Committee shall hold office for a term of three
years and shall be eligible for re-appointment for one further term of three

years.

(aB) The quorum for a meeting of the Appeal Committee shall be three

members and shall include at least one member under section l1(2) (e).

(4C)Each member of the Committee shall have one vote but in case of a tie in
votes, the Chairperson shall have a casting vote.

(aD) The Public Service Commission shall provide the Appeal Committee with
a Secretariat for the purposes of discharging its mandate."

(e) by deleting subclause (7).

Rationalez -To provide a mandatory provisionfor inclusion of experts toform
quorum,'

-To provide a secretariat to the Committee.

-To provide a mandatory provisionfor inclusion of experts to -form
quorum;

(x) CLAUSE 12

THAT clause l2 of the Bill be amended-

(a) by inserting a new subclause immediately after subclause (4)-

"(4A)The department shall liaise with the state legal aid system to provide
representation for a refugee where such refugee cannot afford a legal
practitioner."

(b) in subclause (5), by deleting the word "the application" appearing

immediately after the words 'onot to grant" and substitute therefor the words

"refugee status".

Rationale- To provide for legal aid for refugees and also correct errors.

(xD CLAUSE 14
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THAT clause l4 of the Bill be amended-

'by deleting subclause (2) and substituting therefor the following new

subclause-
*(2) A person who is aggrieved by the decision of the Appeals Committee may

appeal to the High Court within thirty days of being notified."

In subclause (3) by deleting the words "sixty days" appearing immediately after

the words "shall within" and substitute therefor the words "ninety days".

Rationale: To make the period consistent

(xrD CLAUSE 18

THAT clause 18 of the Bill be amended in subclause (5) by deleting the words

"cancelled or revoked" appearing immediately after the words "has been" and

substitute therefor the words "revoked and does not appeal or has exhausted the

available appeal mechanisms".

Rationalez To provide that the CS shall act only when all appeal mechonisms

have been exhausted.

(XTDCLAUSE le

THAT Clause 19 of the Bill be amended by deleting the words "section 29"
appearing immediately after the words "subject to" and substituting therefor the

words'osection 30".

Rationale: To correct numbering errors.

(xr9cLAUSE 21

THAT Clause 21 of the Bill be amended by inserting the words "trauma or are

of old age" immediately after the words "suffer from disability".

Rationalez To include other vulnerable persons.

(xv) CLAUSE 22

THAT Clause 22 of the Bill be in subclause ( I ) by deleting the words "sixty days"

appearing immediately after the words "not exceeding" and substituting therefor

the words "ninety days" in paragraph (c).
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Rationalez There is an inconsistency at the time allowed for an asylum seeker

whose claim has been rejected to seek admission to another country of his/her
choice. A 90 day period is recommended as provided in the current Refugees Act,

2006.

(xvr)CLAUSE 24

THAT Clause 24 of the Bill be amended -
(a) by renumbering clause 24 as subclause ( 1).

(b)by inserting the following new subclauses immediately after subclause (1)-

(2) In the case of a person who is lawfully in Kenya and is subsequently
unable to return to his country of origin for any of the reasons specified in
section 3 of this Act, he shall, prior to the expiration of his lawful stay,
present himself before an appointed officer and apply for recognition as a
refugee in accordance with the provisions of this Act.

(3)Where there is a large-scale influx of persons claiming to fall within the
meaning of refugees under section 3, the Commissioner shall, in consultation
with other agencies advise the Cabinet Secretary on emergency measures to
be taken including-

(a) designation of areas for reception, transit and residence of refugees,

having due regard to the security requirement for refugees to be settled

at a reasonable distance from the frontier of their country of origin;

(b) provision of adequate and appropriate facilities and services

necessary for the group of persons affected by the influx with pamicular

reference to women, children, victims of trauma, persons of old age and
persons with disabilities; and

(c) ensuring the civilian and humanitarian character of areas designated

for refugees and the sensitization of the local population for their
reception.

Rationale: The affected subsection wos misplaced in section 29 (3).

(xvu) CLAUSE 2s

THAT Clause 25 of the Bill be amended by inserting a new subclause

immediately after subclause (3)-
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(3A) Asylum seekers at transit centres shall be processed and released within

reasonable time.

Rationalez Asylum seekers should not be held ad infinitum in transit centres.

(xvm) CLAUSE 26

THAT Clause 26 of the Bill be amended -
(a) by renumbering clause 26 as subclause (1).

(b)bV inserting the following new subclause immediately after subclause (1)-
(2) Reception officer shall serve asylum seekers taking into account the principle

ofgender.

Rationale: To providefor mole andfemale reception fficers should be available
so the refugee has the option to choose who to talk to.

(xx)cLAUSE 28

THAT Clause 28 of the Bill be amended by inserting the following new clauses

immediately after clause 28-
Right to free movement

28A A recognised refugee is entitled to free movement in Kenya subject to

reasonable restrictions specified in the laws of Kenya, or directions issued by the

Commissioner, which apply to foreigners generally in the same circumstances,

especially on grounds of national security, public order, public health, public

morals or the protection of the rights and freedoms of others.

Right to work

28B. subject to the laws applicable, a refugee recognized under this Act shall,

subject to this Act, have the right to have access to employment opportunities and

engage in gainful employment.

Rationalez To provide for the right to work and freedom of movement of a
refugee but subject to the lows of the land.

(xx) CLAUSE 2e

THAT Clause 29 of the Bill be amended-
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(a) in subclause (2), by deleting the words "or public order" appearing immediately

after the words "national security" ;

(b)bV deleting subclause (3).

Rationalez Clause 29(2) appears to negate the non-refoulement principle as it
empowers government to refouler back to their country individuals considered a

threat to public order. The inclusion of public order as a ground needs to be

reconsidered.

(XXDCLAUSE 31

THAT Clause 31 of the bill be amended by inserting a new subclause immediately
after subclause ( 1)-
(1a) Despite subsection (1), the Commissioner shall consider any special needs or
conditions that may hinder the refugees' protection and safety before making an

order under subsection (1).

Rationalez To include the condition that safety and protection of the refugee is

ensured and prioritised before they are moved.

(xxII) CLAUSE 33

THAT Clause 33 of the Bill be amended-

(a) In subclause (l ) by inserting the word "entity" immediately after the words "No
person";

(b)BV inserting a new subclause immediately after subclause 2-
(2a) The Commissioner ffi&y, on an application, review a decision made under

subsection ( 1) where any new circumstance is brought to his or her attention.

Rationale: To provide for a review process

(xxrrD CLAUSE 34

THAT Clause 34 of the Bill be amended by deleting subclause (1) and

substituting therefor the following new clause-

( I ) The Commissioner shall, so far as is practicable, ensure that there is shared

use of public institutions, facilities and spaces between the refugees and the host

communities.
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Rationalez To show that the Commissioner is to perform the tosks as ,s

practicable taking into consideration circumstances on the ground.

(xxv) CLAUSE 3s

THAT Clause 35 of the Bill be amended by deleting the word "concerns"

appearing immediately after the words "that refugee" and substitute therefor the

words "matters and concems"

Rationalez For clarity purposes.

(xx9 CLAUSE 36

THAT Clause 36 of the Bill be amended by inserting the words "older persons,

victims of trauma" immediately after the words "women, children".

Rationale: To provide for other vulnerable persons.

(xxvr) CLAUSE 38

THAT clause 38 of the Bill be amended by deleting the words "ministry of
foreign affairs" and substituting therefor the words "relevant government

ministries"

Rationale z To provide for other agencies other than the ministry of foreign
affairs.

(xxvD CLAUSE 3e

THAT Clause 39 of the Bill be amended by inserting a new clause immediately

after clause 39-
Confidentiality

39A. (l) No member of the Committee, employee or agent of the Department of
Refugees shall disclose information acquired under this Act except-

(a) in the course of his duties under this Act; or

(b) with the consent of the Commissioner.

(2) No person who receives information in contravention of sub (l) shall disclose

or publish the information.
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(3) A person who contravenes any provision of this commits an offence and shall

on conviction be liable to a fine not exceeding twenty thousand shillings or to
imprisonment for a term not exceeding six months or both such fine and

imprisonment.

Rationalez To retain the confidentiality provisions under section 24 of the

Refugees Act, 2006. The section provides for confidentiality in handling asylum

seeker and refugee information. Noting that article 3l Constitution of Kenya

2010 provides for the right to privacy and data protection, it is not clear why the

provision was dropped in the Bill.

(xxvrrD CLAUSE 40

THAT Clause 40 of the Bill be amended in subclause (l ) by inserting the words

"without good reason" immediately after the words "fails to report".

Rationalez Not to make it a strict liability ofibnce.

(xxx) CLAUSE 42

THAT Clause 42 of the Bill be amended by deleting subclause (2) and (3) and

substituting therefor the following new clauses-

(2) On the commencement day, all rights, powers and liabilities, whether arising

under any written law or otherwise which immediately before such day were

vested in, imposed on or enforceable against the former Refugee Affairs
Secretariat, Refugee Appeals Board and Refugee Affairs Committee shall be

deemed to be vested, imposed or enforceable against the current Department for
Refugee Services Refugee Status Appeal Committee and Refugee Advisory
Committee.

(3) Any reference in any written law or in any document or instrument to the

former Refugee Affairs Secretariat, Refugee Appeals Board and Refugee Affairs
Committee shall, on and after the commencement day, be construed to be a

reference to the current Department for Refugee Services, Refugee Status Appeal
Committee and Refugee Advisory Committee.

Rationalez To provide clariQ.

(xxx) CLAUSE 43

THAT Clause 43 of the Bill be amended-

15



(a) in subclause (2) bV inserting the words " older persons, victims of trauma"

immediately after the words "un accompanied minors, in paragraph (k);

(b)by inserting the following paragraphs immediately after paragraph (t)-

(u) period of validity of documentation;

(v) circumstances on limitation of rights granted to refugees;

(w)documentation to be provided to a recognised refugee.

Rationale: To provide for clear circumstances when rights are limited and

do cument at i o n for r efu ge e s.

MIN No.4612020:- ADJOURIIMENT

There being no other business to transact, the chairperson adjoumed the meeting at
five minutes past noon until Monday, 16th March, 2020 at 9.00 am.

Signed
Chairperson

Date.... c J-O-?- C)
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MINUTES OF THE I?TH SITTING OF THE DEPARTMENTAL. 
COMMITTEE ON ADMINISTRATION AND NATIONAL SECURITY
HELD ON MONDAY, 2ND MARCH, 2020 AT 2.30 P.M. AT HILTON
GARDEN INN HOTEL, MACHAKOS COUNTY

PRESENT-

l. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon.
9. Hon.
10. Hon.

Wafula Wamunyinyi, MP (Chuiring)
Peter George Kaluma, MP
Aduma Owuor, MP
George Theuri, MP
Dr. Tecla Chebet Tum, MP
Josphat Kabinga Wachira, MP
Marselino Malimo Arbelle, MP
Oku Kaunya, MP
Peter Masara, MP
Halima Mucheke, MP

ABSENT WITH APOLOGIES

l. Hon. Paul Koinange, MP - Chairperson
2. Hon. John Waluke, MP Vice Chairperson
3. Hon. Dr. Makali Mulu, MP
4. Hon. Ngunjiri Wambugu, MP
5. Hon. Geoffrey Kingagi Muturi, MP
6. Hon. Nimrod Mbithuka Mbai, MP
7. Hon. Ahmed Kolosh Mohamed, MP
8. Hon. Abdi Omar Shurie, MP
9. Hon. Didmus Wekesa Barasa Mutua, MP

IN ATTENDANCE.

COMMITTEE TARIAT-

I
2
5

4

Mr. George Gazemba
Mr. Joshua Ondari
Ms. Brigiffa Mati
Mr. James Muguna

Principal Clerk Assistant II
Clerk Assistant
Legal Counsel
Researcher Officer
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5. Mr. Rodgers Kilungya
6. Mr. James Oloo

Audio Officer
Support Staff

MIN No.4412020:- ARIES AND CO CATION
FROM THE AIRPERSON

In the absence of the Chairperson and Vice-chairperson, Members present elected

Hon. Wafula Wamunyinyi, MP to chair the meeting, pursuant to Standing Order

No. 188. Hon. Wafula Wamunyinyi, MP then called the meeting to order at 3.00

am and said a prayer.

MIN No.45/2020:- CONSIDERATION OF THE GEES
BILL.2019

During the sitting, the Committee considered the Bill and made
the following observation as follows:-

CLAUSE IO

THAT clause l0 of the Bill be amended-

(a) By inserting the words "asylum seekers" immediately after the words "
refugees and" in paragraph (a);

(b)by inserting the words "asylum seekers" immediately after the words "
refugees and" in paragraph (b);

(c) by deleting paragraph (c) and substituting therefor the following new

paragraph-
"(c) to advise the Cabinet Secretary in respect of declaration, amendment or

revocation of prima facie determinations;"

To include asylum seekers

To align it to the power CS has been given.

CLAUSE I1

THAT clause I I of the Bill be amended-

(a) by deleting subclause (1) and substituting therefor the new subclause -
"(l) There shall be a Refugee Status Appeals Committee."

PRELIMIN
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(b)bV deleting subclause (3) and substituting therefor the new subclause -
"(3) The quorum for a meeting of the Appeal Committee shall be three

members and shall include at least one member under section 11(2) (e)."

(c) in subclause (4) by inserting the word "revocation" immediately after the

word "cancellation", in paragraph (b).

(d)bV inserting the following new subclauses immediately after subclause (4)-
"(4A)A member of the Appeal Committee shall hold office for a term of
three years and shall be eligible for re-appointment for one further term of
three years.

(aB) The quorum for a meeting of the Appeal Committee shall be three

members and shall include at least one member under section l1(2) (e).

(4C)Each member of the Committee shall have one vote but in case of a tie

in votes, the Chairperson shall have a casting vote.

(aD) The Public Service Commission shall provide the Appeal Committee

with a Secretariat for the purposes of discharging its mandate."

(e) by deleting subclause (7).

Provide a mandatory provision for inclusion of experts to form quorum;

Provide a secretariat of the Committee.

Provide a mandatory provision for inclusion of experts to form quorum;

CLAUSE 12

THAT clause 12 of the Bill be amended-

(a) by inserting a new subclause immediately after subclause (4)-
"(4A)The department shall liase with the state legal aid system to provide

representation for a refugee where such refugee cannot afford a legal

practitioner."

(b) in subclause (5), by deleting the word "the application" appearing

immediately after the words "not to grant" and substitute therefor the words

"refugee status".

To provide for legal aid for refugees. To correct errors

3
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CLAUSE 14

THAT clause l4 of the Bill be amended-

by deleting subclause (2) and substituting therefor the following new subclause-

"(2) A person who is aggrieved by the decision of the Appeals Committee may

appeal to the High Court within thirty days of being notified."

In subclause (3) by deleting the words "sixty days" appearing immediately after

the words "shall within" and substitute therefor the words "nine[r days".

To make the period consistent

CLAUSE 18

THAT clause 18 of the Bill be amended in subclause (5) by deleting the words

"cancelled or revoked" appearing immediately after the words "has been" and

substitute therefor the words "revoked and does not appeal or has exhausted the

available appeal mechanisms".

To provide that the CS shall act only when all appeal mechanisms have been

exhausted

CLAUSE 19

THAT Clause 19 of the Bill be amended by deleting the words "section 29"

appearing immediately after the words "subject to" and substituting therefor the

words "section 30".

To correct errors

CLAUSE 21

THAT Clause 2l of the Bill be amended by inserting the words "trauma or are of
old age" immediately after the words "suffer from disability".

To include other vulnerable persons

CLAUSE 22

4
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- THAT Clause 22 of the Bill be in subclause (1) bV deleting the words "sixt5r days"

appearing immediately after the words "not exceeding" and substituting therefor

, the words "ninety days" in paragraph (c).

There is an inconsistency at the time allowed for an asylum seeker whose

claim has been rejected to seek admission to another country of his/her choice.

A 90 day period is recommended as provided in the current Refugees Act,
2006.

CLAUSE 24

THAT Clause 24 of the Bill be amended -
(a) by renumbering clause 24 as subclause ( 1 ).
(b)bV inserting the following new subclauses immediately after subclause (1)-

(2) In the case of a person who is lawfully in Kenya and is subsequently

unable to return to his country of origin for any of the reasons specified in

section 3 of this Act, he shall, prior to the expiration of his lawful stay,

present himself before an appointed officer and apply for recognition as a

refugee in accordance with the provisions of this Act.

(3)Where there is a large-scale influx of persons claiming to fall within the

meaning of refugees under section 3, the Commissioner shall, in
consultation with other agencies advise the Cabinet Secretary on

emergency measures to be taken including-

(a) designation of areas for reception, transit and residence of refugees,

having due regard to the security requirement for refugees to be settled

at a reasonable distance from the frontier of their country of origin;

(b) provision of adequate and appropriate facilities and services

necessary for the group of persons affected by the influx with particular

reference to women, children, victims of trauma, persons of old age

and persons with disabilities; and

(c) ensuring the civilian and humanitarian character of areas designated

for refugees and the sensitization of the local population for their
reception.
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The affected subsection was misplaced in section 29 (3).

CLAUSE 25

THAT Clause 25 of the Bill be amended by inserting a new subclause immediately

after subclause (3)-

(3A) Asylum seekers at transit centres shall be processed and released within

reasonable time.

Asylum seekers should not be held ad infinitum in transit centres.

CLAUSE 26

THAT Clause 26 of the Bill be amended -
(a) by renumbering clause 26 as subclause (l ).

(b) by inserting the following new subclause immediately after subclause (1)-

(2) Reception officer shall serve asylum seekers taking into account the principle

ofgender.

To provide for male and female reception officers should be available so the

refugee has the option to choose who to talk to.

CLAUSE 28

THAT Clause 28 of the Bill be amended by inserting the following new clauses

immediately after clause 28-

Right to free movement

28A A recognised refugee is entitled to free movement in Kenya subject to

reasonable restrictions specified in the laws of Kenya, or directions issued by the

Commissioner, which apply to foreigners generally in the same circumstances,

especially on grounds of national security, public order, public health, public

morals or the protection of the rights and freedoms of others.

Right to work

6



- 28B. subject to the laws applicable, a refugee recognized under this Act shall,

subject to this Act, have the right to have access to employment opportunities and

, engage in gainful employment.

To provide for the right to work and freedom of movement of a refugee but

subjectto the laws of the land

CLAUSE 29

THAT Clause 29 of the Bill be amended-

(a) in subclause (2), by deleting the words "or public order" appearing

immediately after the words "national security" ;

(b)bV deleting subclause (3).

Clause 29(2) appears to negate the non-refoulment principle as it
empowers government to refouler back to their country individuals

considered a threat to pubtic order. The inclusion of public order as a

ground needs to be reconsidered.

MIN No. 4612020:- ADJOURNMENT

The Chairperson adjourned the meeting at half past one in the afternoon. The

meeting was to be reconvened at 2:30 pm at the same place.

Signed
Chairperson

Date...LS. .r+,.f,f<h,}o -r- O
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- Reference to section 7 cannot be any other law other than the
present one. Recommend a correction of the words 'refugees' as it
appears in this section to refugee

(d) in the definition of "durable solutions" by deleting the words
"resettlement to a third parly country or local integration"
and substituting therefor the words oo local integration in the
country of asylum and resettlement to a third country";

The addition of the word 'parff' is unnecessary therefore
recommend that it be removed. The additional 'in the country of
asylum' qualifies local integration

(e) in the definition of "Eligibility Panel" by deleting the words
" under section 14" and substitute therefor the words " under
section 13";

The section makes reference to the wrong section that establishes
the panel. It should refer to section 13 and not 14.

(f) in the definition of o'local integration" by deleting the word "
border" appearing immediately after the words " refugees attain"
and substitute therefor the word "broader";

The word broader is misspelt. To correct the error.
(g) by deleting the definition of "essential services" and

substituting therefor the following new definition-
"essential services" means the services that meet the
immediate needs of refugees and asylum seekers and
include f-ood shelter, education, health, water and sanitation
services;

The definition should sufficiently cover all essential services
necessary with the notable inclusion of food and shelter

(h) By deleting the definition of "OA[J Convention" and
substituting therefor the following new definition-
"OAIJ Convention" means the Organization of Africa Unity
Convention Governing the Specific Aspects of Refugee
Problems in Africa, done at Addis Ababa on lOth
September, 1969 and ratified by Kenya on 28th December,
1987;

The full title of the OAU Convention in the Bill is inaccurate. To
rellect the full title of OAU convention

3
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(i) By deleting the definition of "Protocol" and substituting therefor 
_

the following new definition-
"protocol" means the Protocol relating to the Status of Refugees,
done at New York on 31st January 1967 and acceded to by Kenya
on I 3th November 1981 ;

To reflect the full title of the Protocol

C) BV deleting the definition of 'oprima facie refugee status" and
substituting therefor the following new definition-
prima facie refugee" means a declaration of refugee status by the
Cabinet Secretary as provided for under section 3(2) of this Act;

The definition erroneously states that the committee is the
authority that declares prima facie status. This can only be done by
the Cabinet Secretary. Also prima facie is a process for recognition
and not a status.

(k) in the definition of "refugee" by deleting the words "and
includes an asylum seeker";

Accession date is incorrect hence the amendment suggestion. There
is an additional capilization mistake.

(1) By deleting the definition of "IJnited Nations Convention" and
substituting therefor the following new definition-

"Ljnited Nations Convention" means the United Nations Convention
relating to the Status of Refugees, done at Geneva on 28th July,
1951 and acceded to by Kenya on l6th M.y, 1966.

Accession date is incorrect hence the amendment suggestion. There
is an additional capilization mistake.

(m) in the definition of "transit centre" by inserting the words
"for protection reasons" immediately after the words o'under

this Act";
The inclusion of prisons, police stations and remand homes should
be qualified only for protection purposes. Refugees should not
share with persons who are serving or waiting to resolve their legal
situation

(n) by inserting the following new definitions in their proper
alphabetical sequence-

4



- "separated child" means a child who has been separated from
both parents, or from their previous legal or customary care giver,
but is under the care of adults.

The inclusion of the definition of separated children will
acknowledge and by extension provide increased protection for this
group of individuals

CLAUSE,3
THAT clause 3 of the Bill be amended-

(a) in subclause ( I )by-
(i) inserting the word "sex" immediately after the words " race,

religion" in paragraph (a);

(ii) inserting the word 'osex" immediately after the words " race,
religion" in paragraph (b); and

The bill omits a well-founded fear of being persecuted on basis of
sex as one of the reasons one would be considered for consideration
for refugees'status.

(iii) deleting the word "arry" appearing immediately after the
words "public order in" and substitute therefor the word
ooeither" in paragraph (c);

That the definition reflects and remains consistent with the OAU
Convention's defi nition.

(b) by deleting subclause (2) and substitute therefor the
following new clause 

-
"(2) The Cabinet Secretary, oD recommendation from the
Refugee Advisory Committee rnay, through the Gazette,
declare any class of persons to be refugees on a prima facie
basis if it is evident that these persons qualify to be refugees
under section 3 ( I ) (a), (b) or (c) and may at any time, upon
recommendation from the Refugee Advisory Committee,
amend or revoke such declaration.

Provided that no such amendment or revocation shall affect
the right of any person who is a member of the class of
persons concerned and who entered Kenya before the date
of such amendment or revocation, to continue to be regarded
as a ref'ugee for the purposes of this Act."

5



This subclause makes reference to section 3(1)(d) which in turn-
makes reference to section 3(2). In addition, proviso (ii) does not
add any value and only creates confusion.

CLAUSE 4

THAT clause 4 of the Bill be amended-
(a) in subclause (l)-
(i) by deleting the words " the International Crimes Act" appearing

immediately after the words "defined in the" and substituting
therefor the words " any international instrument to which Kenya
is a party", in paragraph (a);

(ii) by deleting paragraph (d);

(b) in subclause (2), by inserting the words " has sought asylum
in another country or" before the words "has been granted"
in paragraph (b)

Seeking asylum in another country are not grounds for exclusion
but rather disqualification. Therefore we recommend that this
provision be moved from section 4(1) and be inserted in section
4(2)(b).

CLAUSE 5

THAT clause 5 of the Bill be amended in the proviso by deleting the
words "falling under section 3 ( I )(a) and (b) of this Act" appearing
immediately after the words o'a refugee" and substituting therefor the
words "as defined by this Act"

To correct errors in the Bill
CLAUSE 7

THAT clause 7 of the Bill be amended in subclause (2) by inserting the
word "asylum-seeker" immediately after the words" and assistance of'
in paragraph (c)

To provide for the inclusion of asylum seekers,

CLAUSE 8

THAT clause 8 of the Bill be amended in subclause (2) by 
-

(a) inserting the words o'and asylum seekers" immediately
after the words "a11 refugees" in paragraph (b);

5



(b) inserting the words "coordinate activities to" before the
words "ensure the civilian" in paragraph (n);

(c) deleting the words "co-ordination of' and substituting
therefor the words c( co-ordinate ,where relevant in
collaboration with county authorities," in paragraph (u).

provide for collaboration with counties

CLAUSE 9

THAT clause 9 of the Bill be amended by deleting subclause ( I ) and
substituting therefor the following ne subclause-

9. (l) The Committee shall consist of-
(a) the Commissioner and who shall be the chairperson and who

shall provide secretariat services to the Committee;

(b) the Principal Secretary from the Ministry responsible for
refugee affairs or a representative in writing from the
Ministry responsible for Refugee Affairs

(c) the Principal Secretary or their representative in writing
from the Ministry responsible for foreign affairs;

(d) the Principal Secretary or their representative in writing
from the Ministry responsible for devolution affairs;

(e) the Principal Secretary or their representative in writing
from the Ministry responsible for health;

(O the Principal Secretary or their representative in writing
from the Ministry responsible for

(g) finance;

(h) the Principal Secretary or their representative in writing
from the Ministry responsible for education;

(i) the Attorney-General or their representative in writing;

C) the Director General of National Intelligence Service or
their representative in writing;

(k) the Director of the Department of Immigration or their
representative in writing;

(l) the Inspector-General or their representative in writing; and

(m) one person representing the Council of Governors.

7
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To provide that any representative shall be done in writing

MIN No.4312020:- ADJOURNMENT

The Chai{person adjourned the meeting at half past one in the afternoon. The

meeting was to be reconvened at2:30 pm at the same place.

\-
Signed

Chairperson

Date.... *:S\. hf-.e.h..}.P z \
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ANNEXURE, 2
(Signed list of Members who attended

the sitting that adopted the report)
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ANNE,XURE, 3
(Copy of newspaper advertisement of 9th

October, 2020 inviting the public to
submit memoranda and notiffing the

public on hearings in selected counties)



Wednesday, october 9, 2019

,t'loxaDlDA
' @ThestarKenya

The state wts trc cases on the
multl-billion shilllng Klmmrer
md Aror dam scmdal to be con-
soltdated.

One is against fomer Trcasury CS

Henry Roflch md PS Kemau lhug-
ge whlle the other ls agatnst fom€r
Kerio VaI€y Dffilopmmt Authorlty
MD Davtd Kitnosop md elghtotheG.

On Tu6day, the prcmdon law-
yen Taib Ali Talb ud Aleroder
Muteti told to the court they wt
the two cses combined slnce the
eYldence they $'il rely on wtll b€
slmllu.

The prosesdon sald ln lts appli-
cauom tlrt the two cses sise &om
slmllu frcts md clrcumstsces md
tlerefore, lt will not be prerudiclal to
the acrued persoro to merge them.

'Cosolidation of the cses ls to

adEne the exp€didou @ndsion
of me,' the proseNdon sid-

Rotich end Thugge are mong
more than l0 others who have
been charged with abuse of offce,
conspiEcy to commlt m econom-
lc cirne, conferrtng a beneflt md
slngle-somtng for the hslmce
of the prorects md approving pay-
ment contrary to tlE law among
other comts. The coun heard that
th€y engaged ,n a prcr€tt for the con-
strucdon of Ki[IwEm muldPurPox
.l,m wlthout prior plming. 'Ihey

denied all the charges.
the KVDA tskrd wtth plandrg,

mdinatton md lmplmmtation of
integmted rtwr-bsed derelopment
pmgrm ln Kerto Vdl€y Bstn, M
,n ch{ge ofthe dm prorects.

AEor dmwlu produce more thm
60 megamtts of electrlcity once
ompleted md the Klmwr dam
20 meBawtts.

THE-STARCO.KE

1ITIfl$JUDIGIARY

l[illrsr R0Itcll. K'Jol0tflHlts "

State u/ants hlrc dams
scandal casesmerged
'Combining them will allow faster conclusion of the matter'
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NATIONAL ASSEMBLY
TWELFTH PARLIAMENT -THIRD SESSION

REPUBLIC OF KENYA

ffi
ln tfi. nltt.r of Gonsl&r{lon by th. N.ton.l fusmb}y:-

Tfta County W.rd! D.v.loPm.nt EqBllz.tlon Fund Blll (S.n.tG Blll No. la ot2o18)

Article 1 1 8(lXb) of the Constitution provides that,'Parliament shall facilitate public

participation and lnvolvement in the legislative and other business of Parliament

and its Committees'. Furthet the National Assembly Standing Order I 27(3) tequires

the Committee to which a Bill is committed to facilitate public particiPation and take

into account views and recommendatlons ofthe public when the Committee makes

its report to the House.

The County Wards Development Equ.llzrtlon Fund Bill. (Senate Slll No'

34 of 2018) seek to provide a framework for establishment of a County Ward

Dev€lopment Fund and the establishment of administrative structures to oversee

the management ofthe Fund.

The County Ward. D.vGloPment Equlliatlon Fund Blll, (Senat. Blll No' 34 of
2Ola) has undergone First Reading pursuant to Standing Order 127(3) and stands

committed to the Setcct Committee on N.tlonal Government Constltuencl's

Developmcnt Fund for consideration and thereafter reporting to the House.

Pursuant to Article 118 (1Xb) of the Constitution and Standing Order 127, the

Committe invites interested members of the public to submit any representations

they may have on the said Eill.The submissions may be forwarded to the Clerk otthe
Natlonal Assrmbly, P.O. Box 4t842{0loo, N.lrobl; hand-delivered to the OfnG.

otthe Clede M.ln Ptrllamenl Buildingu l{alrcbl; or emailed to clerk@parliament'

go.ke; to be recelved on or betore Frlday ltth Octobcr, 2ol 9 .t s.(xl Pm'

Copy ofthe Bill may be downloaded from Parliamentary website:

hllp:ltwww.rprtloment.go.kefth2'notlonol'ossembltt/housg-busld.sslbllls

MICHAEL R. SIALAI, EBs

CLERKOF THE NATIONAL ASSEMELY

SUBMTSS!ON OF MEMORANDA

9*

50 to testfy in Lenolkulal's gtaft case
uJttK tll0l'lillll0l{

FATTH XYASI Gt IWAI least 60 prose-
cutlon wltnesses lncludlng a forensic
analyst wllltestlfy ln Samburu Go-
vernor Moses Lenolkulal's gGft case.

The prosecutlon revealed these
detalls on Tuesday when Lenolkulal
appearedfor hls pretrlal before chlef
maglstEte Douglas O8otl. Some 205
documents wlll be relled on ln the
inatter, the prosecutlon said.

Th€ antl-corruptlon maglstBte dl-
rected the matter to be mentloned
on October 11 for further dlrectlons.

Lenolkulal ls charged wlth four
counts.of abuse of offlce and con-
fllct of lnterest leadlng to the loss of
Sh84.6 mllllon publlc funds.

He denlesall charges and ls out on
Sh150 mllllon bond and a surety of

the same amount or an alternatlve
of ShlO0 mllllon cash ball.

. The county boss ls accused of
uslng hls company-Oryx Servlce
Statlon-to supply petrol and dle-
sel to the county. The prosecutlon
dld not oppose ball but had wanted
restrlctlons lmposed on Lenolkulal
carrylng hls dutles as Sovernor and
13 other co-accused.

They wanted the governor de-
nled access to county offlces for 24
months and lfmls dlrector asked to
suspend access rlghG for all the 14

accused. The governor was arres-
ted on March 26 by the Ethlcs and
Antl-Corruptlon Commlsslon detec-
tlves over Sh2 bllllon unaccountedfor
from the county coffers.
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NATIONAL ASSEMBLY
TWELFTH PARLIAMENT -THIRD SESSION

REPUBLIC OF KENYA

ffi
ln lh. m.tu o, <onsldatlon by th. ilrdoml Att.nbly:-
Th. R.tugf,.. Blll (il.don.l At..muy Blll Nq 62 ot 2ol 9)

FICAT]ON FOR
PUBLIC HEARINGS

OF MEMORANDA

Aftl<1.1 18( l)(b) oftheCon5tltutlon provld.s that,'Parllamcntshallfaclllbt. publlc pa.tlcip'tion
and lnvolvement ln the leglslatlw and othcr builncsr of Parllamcnt and tB Commlfle<
Funh.ith. Natlonal A55emblyStandlng OrdGr 127(3) requlrrsth. Depanm.nbl Commltteclo
whlch a Blll ls <ommined to f;cllltate publlc paillclpatlon.nd bkc lnto accouhtth.!ie3 

'ndre<ommendatlons ofth€ publicwhen the Commit4 malcs fu repontotha Hou*'

The prlnclpal object of the Refuges Blll (N.tlonal Assembly Blll No. 62 ot 2019) It to provlde
for thc rccognitlon, protdlon a;d manag.mcnt of r.fuges to gua Gfrcd to th' 1951 Unhed

Nations coriventlonielatlng to thc atatus of r.fugeet, the 1967 potdol r.l.tlng to the status

of refugeag and 1969 Afriaan unlon convantlon goEming the tpealllc aspds of refuge
probl.mr ln Afil<a.

fh. R.tug..r Blll (N.tlon.l Atr.nbly Blll No.62 of 2019) has und.rgont Flrlt Readlng
oursuant ;; standlno oder I 27(3) and l; now (ommlted to the oepanmcntal commine' on
idmlnlrtotlon rnJN.tlonal S.curlty fo. considaratlon and th.rcaftar r.Pon to the House'

Pu6uant to Anlde 1 l8(lxb) of the Constitution and Standing Ord€r 127(3), thc Commine
lnvitas lnler6tad membe6 oflhe Publi< to submlt any.epresentatloB that th'y may haw on
the sald Bill. The r.presentation3 may tE mada oally or by submhsion ofwrltt'n m'mo6nda
ln the followlng mannerl

i. wri(an Memoranda may be foMardcd to the Glaak ol th. t'aattoml At{mbly, eO' Box
41t42-Oolm, il.lrobt hand-deliver.d to the Ollic. ol th. cl..lq f,l.lh P.dl'ndt
Bulldlngt, ,{.irobl or emalled to rlhlki@rldlrEgLrqXi D6@rltam'n2'oo'k'- to be

recelved on or before Friday lSth October,2019.

li Put llc Hearlnos shall be held ln th. followlng Countles on Thu.td.y l7rh, Fild.y lAth
.nd s.turd.tl$h odob.t,2ot9 lrom 1o.oo.m. to s.oo pm ar lndlcat.d belowt

Copyof the Bill may bedowhload€dfrom Parllamenlarywab3ita:, ---
htatt : / fu;;w. p a r l l d m a n t.g o. ka 1th. - n otlo oal' 6 r c m btv lh o u t' b! 3 l n'sl b l t t s

MrcHAEL R.SIALAI, EBS
CLERX OF THE NATIONAL A55EM8LY

Tturid., t 7th Odob.t, 2Ol 9

10.0O am - 5.0o pmilllRoBl Minl Chambcr, Flrst Floo4 County Hall'
Parllam.nt Bulldlngs

10.00 am - 5.0O pmTea(hers Advlsory Centre (TAc) (EldoretUASIN GISHU

10.O0 am - 5.00 pmNAKURU Old Town Hall (NakuruTown)

Frld., I 8lh Odob.r, 2O1 9

10.O0 am - 5.OO pmDaad.b IOM (Dadaab)GARISSA

10.00 am - 5.0O pmTURKANA sllga v.lley Renaurant (Kakuma)

s.tu.d.y, 1 9th Odob.t, 2O1 9

l0.OO !m - S.0O pmkenya School of Govemment,Tt.vo Hall
(MombasaTown)

MOtisAsa



Parliament qtrestions CASs mandate BRITtY

tween PSs and CASS.

Yesterday, lcader of Minor-
ity.lohn Mbadi said the Con-
stitutionwas memtto estab-
lish a lean government, but
"the Executive abused this
md created CAS positions':

"l don't know how we can
deal with the matter at rhis
stage," hesaid.

Budget Comminee chair-
mm Kimani Ichungw'a said
queries regarding a ministry
ae directed to aperson with
executive powers, thus CASs

camot purpon to speak on
behalfofCSs.

He claimed some CASs
were misusing the positions.

Ugenya MP David Ochieng
said the Constitution iscleil
that it is only the CS or lhe
PS who can appear before
Parliment and the mmdate
cannot be delegated.

Iustice and Legal Affairs
Committee chair William
Cheptumo said MPswere not
fighting the Executive, but
wmted the law interpreted.

13

Policepursueman
overwih3 kilting

Police in Gilgil have lamched a
manhmt for a suspect who allegedly
hacked his wife to death yesterday
moming following a domestic dispute.
The mm is said to have attacked the
motherof sevenwith a machete as her
children watched at KmbiT\[kma
village. Gilgil police boss Emmmuel
Opm said they were yet to $tablish
themotive of the murder, addingthat
the womm's mutilated bodyhad been
moved to Gilgil monuary.

.KIRERAMWITI

ayAnthony Mw.ngi
YAP€optGDaityKe

A standoff is looming be-
tween the Legislature and
the Executive after MPs
questioned the authority of
Chief Administrative Sec-
retaries (CAS) in honouring
House smonses on behalf
of their r"spective ministries.

The National Assembly
yesterday said CAS positioi
is not constitutional, hence
the office holder cmnot re-
spond to queries on official
Sovemment matte6.

Tiouble staned when Ki-
milili MP Didmus Baraza,
who sits in the prlimentary
Health Committee, rejected
attempts to have Health CAS
Rashid Amm to respond to
his question.

Baraza said the position
was not recognised in law
and that only the Cabinet
Secretary or the Principal
Secretary should apped be-
fore the tem, to address the
House'squeries.

ln the afternoon ses-
on, Baraza re-opened the

-ebate when he sought
Speaker Justin Muturi's rul-
ing on whether the CASs cm
respond to questions before
committes.

"CASs have no constitu-

Health CAS Rashid Aman when he appeared belore the
National Assembty! Committee on Heatth at Partiament
Buitdings, yesterday. pD/ SAMUEL KARruKr

tional mandate to speal on
behalfof the Executive ard,
therefore, any information
they give on behalf of the
ministries will be null and
void," the MP maintained.

Accounting orricer
Leader of Majority Aden

Duale also asked Muturi to
give dimtion on who mong
the CS, PS and CAS should
appeubefore MPs.

"The Constitution is clear
that it is the PS who is the ac-
comting officer in the minis-
try," he sid.

Dua.le, however, defended

President Uhuru Kenyatta's
move to create the positions
saying: "He was within the
law in creating the positions.
However, it's the Speaker
who should direct on who
shonld respond to questions
addresed to a CS."

last yeil, the President m-
nounced the creation ofthe
new CAS position in every
ministry to ostensibly en-
huce the operations of the
ministries.

The move, seen as a bid
to award 2017 election
losers,seems to have created
confusion, especially be-

REPUBLIC OF KET{YI

&s
TWELFTH PARLIAMENT

THE SEI{ATE

The Kenya Sign Language Bill (Senate Bills No. 15 of 2019)

The Kenya Sign Language Bill.(Senate Bills No. 15 Of 2019) was read a First Time
in the Senate on 1 th Septeinber, 201 I and thereatler stood committed to the Senate
Standing Committee on€ucation.

Pursuant to the provisions ofArticle 118 and standing order 140 (5) of the Standing
Orders of the Senato, the Standing Committee on Education now invites interested
members of the public to submit any representations that they may have on the Bill.
The representations may be made orally or by submission of written memoranda in
the following manner -
1. PublicHearing fortheBillshallbeheldonThursday,'l7thOctober,20l9from

10.00 am to 12.00 noon at County Hall Minl Chambers, Nairobi; or

2. Written Memoranda may be fomarded lo the Clerk of the Senate/ Secretary
Parliamentary
delivered to the

Service Commission, P.O. Box 41842-00100, Nairobi, hand-
Oflice of the Clerk of the Senate/ Secretary Parliamentary

Service Commission, First Floor, Main Parliament Buildings, Nairobi
or emailed to csenate@parllament.go.ke, to be received on or before
Wednesday, 16'h October, 2019 at 5.00 p.m.

The Bill may be found on lhe Parliament weOsite at htto:/www.oarliament.oo.ke/
senate.

CLERK OF THE SENATE / SECRETARY
PA B r. tA r/r EN IA RY_qE BV ! e F co.[4 M 19_s_LQ N..

REPUBLIC OF KEI{YA

,ffi
THE NATIONAL ASSEMBLY

TWELFTH PARLIAMENT - THIRD SESSIOI{

!p the matter of consideration by the National Assembly:-
The Refugees Bill (National Assembly Bill No. 62 of 2019)

Article 118(1Xb) ofthe Constitution provideslhal "Parliament shall facilitate public parTicipation
and involvement in the legislative and other business of Parliament and its Commiftees".
Furlher, th6 National Assembly Standing Order 127(3) requires the Departmenlal Committee
to which a Bill is mmmitled to facilitate public participation and take into ac@unt the views and
recommendations of the public when tho Committee makes its report to the House.

The principal object of the Refugees Eill (National Assembly Bill No. 62 of 2019) is to provido
for the recognilion, protection and management of refugees to give etfect to lhe '1951 Unit€d
Nations convention relating to the status of refugees, the 1967 protml relating to the status
of refugees and 1969 Afri€n Union convention governing the specilic aspects of refugee
problems in Africa.

The Retugoas Bill (National Assembly Bill No. 62 of 2019) has undergon€ First Reading
pursuant to Standing Oder 127(3) and is now committed to the Departmental Commlttee on
Administration and Nalional Security for mnsideralion and theieaftgr report to the House.

Pursuant to Article 118(1Xb) of the Constitution and Standing Order 127(3), the Committso
invites interested members of the public to submit any repres€ntations that they may have on
the said Bill. The representations may be mad€ orally or by submision of written memomnda
in the following manner:

i. Written Memoranda may be fomarded to the Clerk of the National Assombly, P.O.
Box 41842.00100, Nairobl, hand-deliyered to th€ Office ot the Clork, Main Parllament
Buildings, Nairobl or emailed to clerkfAoarliament.oo.ke, pbo(Oparliament.oo.ke, to bs
receiyed on or b€fore Fdday 18'i October,2019.

ii. Public Hearings shall be held in the following Counties on ThuEday 17e, Friday 186 and
Saturday 19b October,2019 from 10.00 am. to 5.00 pm as indi€ted below:

COUl{TY VENUE

Thursdav. l7h October. 2019

NAIROBI
Mini Chamber, First Floor, County Hall. Parliament

Buildings
10.00 am - 5.00 pm

UASIN GISHU Teachers Advisorv Centre (TAC) (Eldoret Town) 1 0.00 am - 5.00 om

NAKURU Old Town Hall (Nakuru Town) 10.00 am - 5.00 Dm

Friday, 'l8th Octobor, 2019

GARISSA Daadab IOM (Dadaab) 1 0.00 am - 5.00 pm

TURKANA Silaa Vallev Restaurant (Kakuma) '10.00 am - 5-00 om

Saturdav, '196 October. 2019

MOMBASA
Kenya School of Govemment, Tsavo Hall (Mombasa

Town)
10.00 am - 5.00 pm

Copy of the Bill may be downloaded from Parliamentary website: htto:/iM.oarliament.go.ke/
the-national-assemblv/house-business/bills

MICHAEL R. SIALAI, EBS
CI FRI' OF THE AI ATIOI.I 

^I- 
ASgEMBLY

SUBMISSION OF MEMORANDA AND
NOTIF!CATION FOR PUBLIC HEARINGS

PUBLTG HEARINGS / RECEIPT OF MEMORANDA



ANNEXURE, 4
(Analysis of public submissions on the

Bill)
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ANNEXURE 5
(Public memoranda on the Bill)



a,t
Rerier,*d***r8o
D evelopment O rga4ization

MEMORANDUM ON THE REFUGEES BILL 2OI9

fntroduction

l. Relie( Reconstruction and Development Organization (RRDO) is a relief and

development orplani';rtion that was founded and registered in Kenya in ino8

under the NGO coordination act. -fhe organization was formed by a group of local

professionals from Northerrr Kenya. The sole purpose was to respond effectively

to local humanrtai'ian challeng s "nd co;,tribute to development efforts through

addressing humanitarian needs in Northern Kenya, especially for the refugee

hosti ng col, rrrrunities.

2. RRDO commends the tabling ol'The Refugee Bill zo19, since in the reccnt piist:

Ken.ya's t:orirrrritment to refugee protection has come to a sharp focus. A case irr

1-',.:'nt (lhe Goaernment's ordered in February 2019, for thc closure. of Dada.al, refugee

cump within sir months ci,ting "iLation,r! sctn'il'1," concerns). Thus the tabling of Th^

Relugee Bill zo 19 is tirnely having in rnind the long title thereofl, that seeks to give

effect to the l95l United Nations Convention Relating to the Statrrs of'Refugees,

the 1967 Protocol Relating to the Status of Refirgees and the 1969 OAU

Convention Governing the Specific Aspects of Refrrgee Problems in Africa.

Summary of Issues

4htui;!ru! ry! tlraoJea;,

3. We propose, that Clause 0 (b) be amended to replace the Refugee Advisory

Committee with a Board (Refugee Advisory Board), whose membership shall

largely be drawn from the private sector with representation from key ministries

. such as Interior' and, Coordination of National Government, Foreign Affairs,

Devolution among others. The Cabinet Secretary in charge of [nterior and

Coordination of National (]overnment shall appoint the board members, since the

Refugee Affairs Secretariat (RAS) is currently under the said ministry. The



functions of the Board shall include but not limited to appointing the

Commissioner for Refugee Affairs and other senior managers and offering

oversight.

4. Clause z(r)establishes a Department of Refugee Services (DRS) as a., offrce in

the public service. We propose that the DRS, should be an autonomous entity with

powers to make decisions on determination of refugee status as regards to

documentation and protection to safeguard the delicite balance cif instiiutional

decision independence. ' t

s. Clause to(c) provides the function of the RAC 'to omake a recornnxendation for
declaration and reuocation of prima facie sta!,ts". We propose that the Clause be

amended to retain the advisory role to the cabinet Secretary and not to make

recommendations as to prima facie determination.

6. Clause ll(t) provides for the establishment of tiie Refugee Status Appeals

Committee. We propose that be replaced with the Refugee Status Appeals

Tribunal thus equall,v aflcctlng Clause 6 (c). We are of the view that to entrench

independence, having a tribunal in place under the supervision of the High Court,

will go a long way to exercise judicial or quasi-judicial flunctions and supplement

the ordinary courts in the administration o[justice. Appeals wherefrom, should

terminate at the High Court unless there exists extraneous factors to warrant a

second appeal and third appeal.

7. Clause r r(2) provides for the composition of the RSAC, to which we raise concerns

about. While the intention of the Bill is to have the Appeals Committee

iridependent, the bill in its current form and design of the Appeals Conimittee

grossly defeats this intention. /" ' r I ' "'

8. To ensure independence of the proposed Tribunal, we'propose the chairperson be

a person nominated from legal practitioners of seven (z) years standing as an

Advocate of the High Court of Kenya in the private practice, to'be;appointed by

the Cabinet Secretary in charge, who shall also'pbsdess experiehce in refugee

' affairs. [n addition, we propose, four other memberS"possessing'knowledge and

experience in refugee affairs and who are not in employment <if the Government.

Expulsion



t

to

9. Clause l9 speaks to expulsion of refugees or members of their families. We

propose that this be a reserve of the proposed Refugee Advisory Board to be

established under Clause 9 as opposed to the Cabinet Secretary as envisaged in

Clause le (1)

Delegated Authorig

to, Part IX of the Bill empowers the Cabinet Secretary to come up with regulations

generaii;r to give effect to the Act. It is our view that the same should not be

whimsical and as such the regulations must be tabled before Parliament before the

same can take effect.

Freedom ot'llfovement

11. We believe that any proposed limitation to this right mrrst meet the criteria laid

down under Article 24 of the Constitution; it must be'clearly and concisely

provided in law; it must be necessary and proportionate in an open and

democratic society and must pursue a legitimate aim.

t2. We note that there is urgent need to align the bill with court rulings on the aspect

of flreedorn of rnovement o[reftrgees. Clause .91 proposes the retltrirern<-nt to resiCe

in a designated area made by the Commissioner. Clause 3l(2)creates an oflbnce of

failing to reside in a designated area. Further, Article 3l(1) provides that every

, person has the right to freedom of movement. Article sg of the Constitution otrght

to be read together with Article 26 of the l95l Refr-rgee Convention in order to

give eflbct the rights of refirgees. Article 26 provides thus; " Eachcontracting State

shall accord to rejfugees lazarttlbt in its territoryt the right to choose their Place o:f residence

and to mole tzons

senerallv in the same ciratmslances. (Embhasis Ours)

13. Article 59 of the Constitution makes a clear distinction between a person and a

citizen. Freedom of movement under the Constitution relates to everyone, but the

right to enter, remain and reside anywhere in Kenya is accorded only to citizens

hence the State may impose reasonable condition upon the right o enter, remain

in and reside anywhere in Kenya upon non-citizens. As such, refugees should be



a

allowed to settle freely in any part of the country save in special c-ircumstances

and only those with' special needs or in need of essential ,services should be in

camps.

Conclusion

1r1,. In conclusion, we appreciate the initiative and spirit in ensuring that the general

populace is involved in this noble cause to express their views and opinions on this

Bill. We hope that the issues raised will be subjected to careful scrutiny and

consideration.

Presented by i

b
Ahmed M Abdi

Executive Director,

RRDO.

ol
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MEMORANDUM ON REFUGEES EILL 2OTg PRESENTED TO THE DEPARTMENTAL

COMMITTEE ON ADMINISTRATION AND NATIONAL SECURITY.

17rH October 2OL9

Amnesty lnternational welcomes the Refugees Bill 2019 to which we are pleased to submit

this memorandum. We appreciate that the principal object of the Bill is to provide for the

recognition, protection and management of refugees to give effect to the 1951 United

Nations Convention Relating to the Status of Refugees, the 1967 Protocol Relating to the

Status of Refugees and the 1969 OAU Convention Governing the Specific Aspects of

Refugee Problems in Africa.

Amnesty lnternational further appreciates the Government of Kenya on the generosity of

hosting refugees and asylum seekers for more than 20 years within the country. We equally

appreciate that the Government of Kenya has sponsored a Bill to review the legal framework

for refugees. Amnesty lnternational published in May 2016 the first Refugees Welcome

lndexl, based on a global survey of more lhan 27,O00 people from 27 countries conducted

by the internationally renowned GlobeScan. The survey found that 65% of Kenyans would

welcome people escaping war and persecution in Kenya.2 62"/o of Kenyans wanted the

Kenyan government to do more to help ref ugees. 72/" of Kenyans would personally accept

people fleeing from war or persecution into their household, neighborhood, their

city/town/village and Kenya. Amnesty believes that the Refugees Bill 2Ol9 should

be developed and enacted hand in hand with the aspirations of Kenyans to protect and

welcome refugees.

ln February 2019, the Government of Kenya ordered for the closure of Dadaab refugee

camp within six months citing "national security" concerns. Amnesty lnternational is

deeply concerned by the constant threat of closure that Dadaab refugee camp faces and

the disproportionate targeting of Somali asylum seekers in counter-terrorism response.

Amnesty lnternational urges the National Assembly Departmental Committee on

Administration and National Security to further develop the Ref ugees Bill 2Ol9 to conform

l Refugees Welcome Survey 2016, Views of Citizens Across 27 Countries, May 2016 available at

httos://www.amnest.v.orslen/latest/news/2016/0S/refueees-welcome-survev-results-2016/ (accessed 16 October 2019)
2 ln Kenya, the survey was conducted in seven out of the eight former administrative provinces targeting 45 per cent of

the adult population in urban and mixed settlements. The survey sample included urban populations in 30 counties
representing 64 percent of all counties. The counties in the sample were Bungoma, Busia, Kilifi, Kirinyaga, Kisii,

Kisumu, Kitui, Kwale, Laikipia, Machakos, Marsabit, Meru, Migori, Mombasa, Nairobi, Nakuru, Narok,Nyamira,

Nyandarua, Nyeri, Siaya, Trans Nzoia, Turkana, Uasin Gishu and Vihiga

IilTER}IATIOIIAL
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with Kenya's international obligations and protect fundamental rights and freedoms as

envisioned in the Constitution of Kenya.

SUBSTANTIVE COMMENTS ON THE REFUGEES BILL 2OL9
While Amnesty is in support of and has signed the joint memorandum from non-.
governmental organizations working in the refugee sector and further to the schedule of
amendments attached, Amnesty lnternational emphasizes on the following Clauses.

PRELIM!NARY
Clause 4(1Xa) provides for the Exclusion and disqualification from refugee status where it
proposes exclusion and disqualification on commission of a crime against peace, a war

crime or a crime against humanity as defined in the lnternational Crimes Act. We propose

that reference of the lnternational Crimes Act does not adequately cover other similar
crimes not provided under the said Act but covered in the Geneva Conventions hence we

propose the definition be expanded to any international instrument to which Kenya has

ratif ied.

ADM IN ISTRATIVE I NSTITUTIONS.

Clause 7(2)(c) provides for the functions of the Department of Refugee Services, where it
provides that "to handle all operational aspects of protection and assistance of refugees".
We propose that the clause be amended to include asylum seekers given

the recommendation to remove asylum seekers from the definition of refugees. This
recommendation also applies to the functions of the Commissioner for Refugee Affairs to
include asylum seekers and refugees separately.

Clause 8Q) provides for the functions of the Commissioner for Refugee

Affairs, Clause 8(2)(u) provides that the "co-ordination of all services and activities
provided to refugees and asylum seekers by implementing agencies". We propose that the
Commissioner for Refugees co-operate with County Governments for services that have

been devolved to counties as per the Fourth Schedule of the Constitution of Kenya. Some

of the services sought by refugees and asylum seekers are provided by counties and as

such we propose that the Clause be amended to require the Commissioner, where

applicable, to coordinate with county governments.

Clause 9(1) provides for the Refugee Advisory Committee and provides for the composition
of the advisory committee. We propose an amendment to Clause 9(1)to have the Principal
Secretary from the Ministry responsible for refugee affairs chair the Committee while the
Commissioner provides secretariat services to the Committee. We propose that the
Commissioner cannot stand in as chair and provide secretarial services to the Committee
at the same time.
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We also propose a general amendment to Clause 9(1) to require that the designation of

representatives from the members of the Committee be communicated in writing to ensure
'that officers representing are held accountable.

Clause 9(2) provides co-opting of persons to attend and advise the RAC in the performance
' of its functions. We itrongly propose an amendment to the composition'of the committee

to include representation from each of the designated counties and equally a member

from the civil society as it was the case in the Refugee Act of 2006.
Clause 10(c) provides the function of the RAC to " make a recommendation for declaration

and revocation of prima facie status". We propose that the Clause be amended to retain

the advisory role to the Cabinet Secretary and not make recommendations as to the prima

facie determination.
Clause 11(1) provides for the establishment of the Refugee Status Appeals Committee.

Clause I1(2) provides for the composition of the RSAC which Amnesty presents very deep

concerns about. While the intention of the Bill is to have the Appeals Committee

independent, the current architect and design of the Appeals Committee grossly defeats

this intention.

Amnesty believes that this Bill should replace the Refugee Status Appeals Committee with

a Refugee Status Appeals Tribunal. Tribunals in Kenya are bodies established by Acts of

Parliament to exercise judicial or quasi-judicial functions and supplement the ordinary

courts in the administration of justice. Tribunals are equally subject to the supervision of

the High Court.

To ensure independence of the proposed Tribunal, we propose the chairperson be a person

nominated by the Judicial Service Commission and appointed by the Cabinet Secretary,

who shall be a person qualif ied for appointment as a judge of the High Court of Kenya who

shall possess experience in refugee affairs. ln addition, we propose, four other members

possessing knowledge and experience in refugee affairs and who are not in employment of

the Government, Commissioner for Refugees or the Department to join the Tribunal.

We call upon the Departmental Committee to look at the establishment and composition

of other Tribunals established by other Acts of Parliament such as the Transport Licensing

Appeals Board, Communication and Multimedia Appeals Tribunal, State Corporations

Appeals Tribunal among others as a matter of practice.

Amnesty is greatly concerned about the omission of financial provisions for the established

authorities in the Bill, the practice in other Acts of Parliament is that an Act expressly

provides for the remuneration of the Commissioner and staff of the Department of Ref ugee

Services and members of the Tribunal. We hence propose an amendment to provide that

the financial provisions be included in the Bill. This guarantees the financial and

functional independence of the Commissioner and the proposed Tribunal.

The omission of this key component of funding and staffing of the institutions proposed to

be created is very detrimental to the implementation of the Act. The lack of this provisions
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hence means that it is vague as to how the institutions so established bythe Act will get

draw funds and how these funds are accounted for.

REFUGEE STATUS

Amnesty is also concerned by the vague wording of Clause 19 which deals with th'e

expulsion of refugees or members of their family. We are deeply concerned by the vague

and ambiguous terminologies used in the phrases 'national security' 'public order' and
'public morality'. These terms if left undefined give the Cabinet Secretarywide discretion
to apply them arbitrarily putting refugees and asylum seekers at risk. The blanket exclusion
based on public order, public morality and national security will be prone to abuse by the
State if left in the ambiguous wording it has currently. This ambiguity does not satisfy the
principle of legality.

Article 238(2) of the Constitution requires that national security shall be pursued in
compliance with the law and with the utmost respect for the rule of law, democracy, human

rights and fundamental freedoms. Amnesty strongly recommends that this threshold be

used guide the Cabinet Secretary.

Clause 19(3) requires the Cabinet Secretary to act in accordance with due process of the
law before ordering the for the expulsion of any refugee. Amnesty is deeply concerned by

the ambiguity of this'due process of law' as it is not clear what threshold will be used to
determine due process of the law. This is further aggravated by the fact that the Cabinet
Secretary will gazette regulations to provide for the procedure of expulsion of refugees.

This therefore connotes that the Cabinet Secretary has been given leeway to decide the
process the Ministry will use for expulsion.

RIGHTS AND OBLIGATIONS OF REFUGEES

We propose an amendment to Clause 28 which provides for the rights and obligations of
refugees; we propose the inclusion of asylum seekers in these rights and obligations. ln its
current framing, the Clause does not expressly provide for benefits for holders of refugee

documents. We therefore recommend that every refugee has the right to identification and

civil registration documents and travel documents. We also propose the amendment to
include the right to access education, healthcare as well as economic inclusion.
For Asylum seekers, we propose Clause 28 be amended to provide for the right to
identification and civil registration of asylum seekers to enable them access essential

services and social protection.

FREEDOM OF MOVEMENT

Amnesty notes that there is need to align the Bill with court rulings on the aspect of
freedom of movement of refugees. Clause 31 proposes the requirement to reside in a

designated area made by the Commissioner. Clause 31(2) creates an offence of failing to
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reside in a designated area. Article 31(1) provides that every person has the right to
freedom of movement. Article 39 of the Constitution ought to be read together with Article
26 of the 1951 Refugee Convention in order to give effect the rights of refugees. Article

26 providesthus; "Each contracting State shall accord to refugees lawfully in itsterritory
the right to choose their place of residence and to move freely within its territory subject

to any regulations applicable to aliens generally in the same circumstances.

Article 39 of the Constitution makes a clear distinction between a person and a

citizen. Freedom of movement under the Constitution relates to everyone, but the right to
enter, remain and reside anywhere in Kenya is accorded only to citizens hence the State

may impose reasonable condition upon the right to enter, remain in and reside anywhere

in Kenya upon non-citizens. Amnesty draws two conclusions from Article 39 of the

Constitution. First, although the right under Article 39(3) is limited to citizens, it does not

expressly limit the right of refugees to move within Kenya guaranteed under Article

39(1). Second, it does not expressly recognize the right of refugees to reside anywhere

Kenya but more important the Constitution does not prohibit refugees from residing

anywhere in Kenya.

We believe that any proposed limitation to this right must meet the criteria laid down under

Article 24 of the Constitution; it must be clearly and concisely provided in law; I must be

necessary and proportionate in an open and democratic society and it must pursue a
Iegitimate aim.

CONFI DENTIALITY AND DATA PROTECTION

Amnesty is deeply concerned that this Bill has dropped the confidentiality clause as was

the case in Refugees Act 2006. Article 31 of the Constitution provides that every person

has the right to privacy, which includes refugees. We propose that a Clause be inserted to
provide for confidentiality and data protection.

Refugees and asylum seekers are persons at risk owing to the circumstances in their home

countries and as such the protection of their data is of key importance to their safety and

protection.

Amnesty proposes that the confidentiality and data protection clauses adhere to the

internationally accepted principles of data protection. We further propose, in light of the

Data Protection Bill, that the data collected, processed and stored by operation of this Act

be in accordance with the provisions of the Kenyan data protection law. As to the penalties,

we propose that the penalties in the data protection law in force be applied in the Act. The

penalties in the Refugees Act 2006 are very minimal and do not serve the deterrent
purpose for data breaches and hence we propose that the same is not replicated for the

Refugees Act 2019.
End
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REF: LWFNAI/REP,04&2019 1Eh October 2019

MichaelR. SialaiEBS,
Clerk of the National Assembly
P. O. Box 41842-00100
NAIROBI

Dear Sir,

RE: SUBMISSION ON REFUGEE BILL 2019

The Lutheran World Federation (LWF) appreciates the opportunity to submit our comments to
engage with the Refugee Bill public consultation prmess (Kenya Natianal Assembly No 62 of 2019).

The LWF is a global communion of 144 churches in the Lutheran tradition, founded in 1947 and
representing aner 72 million Chrislians in 79 countries. The LWF Kenya, Djiborti, Somalia Program
is a oo:ntry program of the LWF Department of World Service (WS) that has been working with
refugees, asylum seekers and host csnmunities in Kenya since 1975. The Progran is an UNHCR
implementing partner both in Kakuma and Dadaab Refugee camps and Kalobeyei lntegrated
seltlement and the host communities surrornding these aeas, working in the areas of provision of
primary education, special needs oducation and early childhood devdopment; reception centre
services and child protection; youth protectim and devdopment; pemebuilding, conrmunity services
ard mobilization; and livelihoods i nterventions.

This legislative formulation process is of great import to LWF and we are willing to continue engaging
in the didogue to give more feedback as and when called upon.

Sincerely,

IUlHIRAN WORI^D FEDERAIION
P 0. 8ox 40870-001 00,

Nairobi - Kenya
te|.0707 8181 82 / 0723 115737

Saara

Country Representative
L utheran World Federation - Kenya-Djibouti-Somal ia

Lutheran Wcld
Deprtmentfa
Kenya - Djibouti

P.O: Bq 10 870, GPO 00100 tlaiobi, Kerrya
Tel. +f${ /15 452515 t +251723 115737
Visling addess. Glanga Road, Lanngton
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The Lutheran World Federation World Service (LWF WS): Kenya

Djibouti Somali Program Submission on the Refugee Bill2019
The Lutheran World Federation (LWF) is a global communion of 144 churches in the Lutheran

tradition representing over 72 million Christians in 79 countries. The organisation was founded

in 1947 to promote the collaboration among the Lutheran churches globally and to assist

refugees and displaced people globally. LWF has a consultative status with ECOSOS since

1952 and is actively engaged with the United Nations' Universal Periodic Review mechanism.

LWF Kenya, Djibouti, Somalia Program is a country program of the LWF Department of
World Service (WS) that has been working with refugees, asylum seekers and internally

displaced persons (IDPs) since the 1975. The Programs' work is motivated by hope and

resilience of the people we serve and seeing them improve their quality of life through meeting

their basic needs, achieving their full potential in an environment that supports justice, peace,

dignity, respect for diversity and the ability to claim for their universal human rights. In Kenya,

LWF works as an IINHCR implementing partner both in Kakuma camps and Kalobeyei

Integrated settlement and Dadaab camps working with refugees and host communities in the

areas of provision of primary education, special needs education and early childhood

development; reception center services and child protection; youth protection and

development; community services and community mobilization; and livelihoods interventions.

The Refugee Bill20l9

The LWF considers national refugee legislation such as this one, as a significant framework

for enabling the full enjoyment of human rights and freedoms not only refugees and asylum

seekers but for the host community as well. In this regard, LWF recognizes the efforts the

Government of Kenya is making towards the promotion and protection of rights and freedoms

of refugees and asylum seekers through the establishment of a progressive refugee legal

regime.

LWF recognizes some significantly progressive provision within this Refugee Bill 2019 aimed

at the actualization of various relevant national, regional and international laws; the

Comprehensive Refugee Response Framework (CRRF) as well as other relevant regional

Declarations.

2



Noteworthy, the Bill proposes refugees to live in designated areas and places within specific

counties, a positive change from the existing restrictive encampment policy model to a more

dignified refugee settlement concept. The Bill also proposes a local integration model, which

promotes expanded rights and freedoms enjoyment for refugees and asylum seekers while

enabling them to live a dignified life, one of LWFs key values. This is a great effort to

operationalize the Kampala and Djibouti declarations. lmportantly also is the explicit provision

for the inclusion and protection of the basic needs and rights of women, children and persons

with disabilities (PWDs).

In order to enrich the proposed Bill once enacted into law, LWF would like to comment on a

number of clauses within the bill, to be considered for review.

Clause Comment Recommendation

2: Interpretation The inclusion of prisons, police stations

and remand homes could be problematic

and should only be consider if they are

qualified as or for protection purpose.

For instance, during a situation of Post

Election Violence or related internal
upheavals, where refugee and asylum

seekers can seek refugee from the

mentioned facilities. The same for Police

stations, refugees should not share the

same space with people caught by the

police who are awaiting to resolve their
legal situation because presumable have
committed a crime.

"Transit center" means areas designated

by the Cabinet Secretary.for the purpose

of temporary, a pertod not exceeding I
week, accommodation for persons

covered under this Act for protection

reasons Dending transfer to..,... such an

arrangement should ensure that the

asylum seekers or refugees are

accommodated separately from persons

who are in those facilities pending a

judicial decision or are serving time.

8 (1) Administrative
provision

The functions of the Commissioner are

concentrated on management and

operational matters for refugees, and less

on ensuring the fulfilment of the rights of
the refugees.

Under section 8 (1) (e) add after
protection "paying special attention to

the promotion, protection and.fulfillment
of all their rights and fundamental
freedoms...in adherence to the relevant
international, regional and national
legal frameworlcs.

8.(2) (i) Functions of
the Commissioner for
Refugee Affairs.

Sub clause 2 O proposes that the

Commissioner for Refugee Affairs
would in liaison with the police, make

arrests.

The Commissioner should refer the case

to the police or the Attorney General and

they should conduct the arrest and

proceed with the investigation.

3



8. (2) (q) Functions of
the Commissioner for
Refugee Affairs.

Add at the end of the paragraph:
" ... and pertinent international law".

9 (l) Refugee Advisory
Committee.

Promoting proactively refugees' human
rights should form a key component of
the function of this Committee.

Consider inclusion to RAC membership
the following:
- Kenya National commission on

Human Rights
- National Gender and Equality

Commission (NGEC)
- The Ministry in charge of labor
- Ministry in charge of socialprotection

(children, women, youth, persons with
disability)

l0: Functions of RAC The functions are heavy on management Consider including:
"Overall advising on the development of
favorable and enabling policy, legal and
institutional that would promote, protect
and fulfil human rights and freedoms for
refugees and asylum seekers"

12. (4) Application for
Refugee Status.

There should be provision for legal aid
for a refugee who does not afford yet

requires legal support. This should also

be the case of minors - separated or
child headed families.

Add:
"The department should liaise with the

State Legal Aid System to provide
representation for the refugee "

13 (3);

14. (3) and (4) Appeals At the end of each of these paragraphs

says: "... in accordance with written law
on immigration".

Add at the end of the provisions:
"... in accordance with wrilten law on

immigration and always under
humanitarian consideration to their
human dignity".

16. Medical screening The medical screening should not be

used only for the purpose of detecting
and containing the spread of contagious
diseases

Include:
'.... but also should be done to see if the

refugees need immediate medical support
or initiate a treatment'

r7. (6) and 18. (4)
Cancellation or
Revocation of refugee
status

In these clauses, it is stated that those

family members whose derivative
status is affected by the decision of
cancellation of refugee status of the

Consider rephrasing to ensure that the

cancellation ofrefugee status ofa person

as provided for under clause 17 should
not affect any member of his/her family

Consider use of the word Shall in place of
May so as not to leave coopting of
I-INHCR or other agencies at the

discretion of the eligibility panel through
the Commissioner

4
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main applicant can apply to be

considered as a refugee under Section
12n which means to start the process all
over again.

ln the case of minors this could be

problematic since they are always

represented by the parent or
representative, and in some cases could
be problematic for women whose

testimony or participation in the

process might not be active and was not
taken into account in it.
In some cases, the main applicant is the

man (for different reasons but there is a

gender construction there too) so

usually men are heard and have their
version of the facts and the process is

seen through the eyes of the man only.

with derivative status. Each member of
the family should be treated individually
after registration without losing the

family unity in the process.

26. (d) Duty of
Reception Officers

There is need to provide for an

engendered approach to service

provision

There must be a provision that states that

male and female Reception Officers
should be available so the refugee has the

option to choose who to talk to.

28 (2)z Rights of and

obligations of refugees

The use of the word "may" provides a

loophole for misinterpretation
Use the word SHALL

28 (2)z While this sounds great there is a

possibility of restrictiveness as is

suggested in section 8 where refugees

require a movement pass to move within
designated areas.

To align to the commitments made within
the Kampala Declaration on jobs,

livelihoods, and self-reliance for refugees,

returnees and host community

"The government shall develop policy and
legislativeframeworl<s to enable access to
jobs, livelihoods and self-reliance options

that includes expanded access to labor
markets as well asfreedom of movement"

29: Non-refoulement The approximately 13,000

undocumented refugee/asylum seekers

who returned from Somali to Dadaab

refers

Add a provision that recognises that such

refugees are a special category and should

access all required services.

...."A refugee who voluntartly avails
himself or herself to return to his/her
country of origin, but upon return to

his/her country of origin encounters that

5



I

t

\

the environment that circumstances in the

country of origin have not changed or
other factors creale an unconducive
environment requiring her/him to seek

asylum again, should be granted asylum

with all basic services guaranteed"
31. Requirement to
reside in a designated
area

ln line with Kenya's effort to have a
more socio-economic model of
refugee governance, controlled
designated areas might hinder
realization of that ambition. Further, it
could be problematic for refugees in
urban settings if a Designated Area is

not in an urban area.

The law to make provisions and exception
for refugees residing in urban areas.

33. Restriction
Persons Entering
Designated Area

of There is a possibility of this clause

being misinterpreted and

consequently hindering essential

service delivery and human rights
protection for the refugees and

asylum seekers. organizations

mandated to operate in these areas.

It should be clarified that access to
these designated areas is lifted for
humanitarian organizations mandated

to operate in these areas.

As well it should be clarified that
national/constitutional human rights
organizations shall be granted

unfettered access to these areas.

40. (l) (C) Offences
and penalties

We would like to suggest to add to the

paragraph a phrase that says; "after
entering Kenya, fails to report ..- without
justifiable cause...".

40. (l) (m) Offences
and penalties.

Consider providing for exceptions for
refugees in Kenya at least for certain
period of time.

General comment:
For instance, in
Clause 9. (2) and 11.

(2) (e).

There Bill barely provides for refugees
participation in the different instances

and processes created in the proposed

law to supervise the enactment of the

Refugee Bill.

Add in clauses such as 9. (2) and I l. (2)
(e).

"The government shall promote the

participation of refugees, asylum
seekers and host community in all
decision making processes governing
the refugee protection at all levels in
Kenya and internationally "

6
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MEMORADTIM TO THE NATIONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON

ADMMSTRATION AI\D NATIONAL SECIJRITY IN RELATION TO THE REFUGEES BILL.
NATIONAL ASSEMBLY BILL NO.62 OF 2019) I I
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1'lo\\nA. INTRODUCTION \
We, the drafters of this memorandum, commend the National Assembly's efforts in drafting and legislating

on this Refugees Bill No. 62 of 2019 aimed at streamlining the management of the institution of asylum

and improve the welfare and treafrnent of refugees and asylum seekers in Kenya while conforming to

international standards as set out in the different treaties that Kenya has ratified such as the Convention on

the Status of Refugees, l95l.

This memorandum, drafted by refugee and forced migration law practitioners Francis Njoroge and Allan

Mukuki of Strathmore Law School as well as the East African Centre for Forced Migration & Displacement

is jointly submitted to the Clerk of the National Assembly pursuant to Article I l8 (l) (b) of the Constitution

of Kenya 2010 as read together with NationalAssembly Standing Order 127 (3).lt noted our common

concerns regarding the draft provisions and summarizes our recommendation to the National Assembly

with a focus on the Constitution of Kenya,2010 and Kenya's obligations under international law as a result

of all treaties Kenya has ratified in relation to the reception, treatment and management of refugees and

asylum seekers more so under the 1951 Convention on the Status of Refugees

I. Definition of ( members of family of a refugee" ( S.2)

"members of family of a refugee", in relation to a refugee means - (a) any spouse of the refugee;

(b) any child of the refugee, including an adopted child under the age of eighteen; (c) a person

who is related to the refugee by blood or marriage and who is dependent upon the refugee; and

(d) any other dependent living in the same household as the refugee and who is dependent on

the refugee.

The drafters note that members of the refugee's family have been defined to include the spouse as well as

adopted children and any other dependents living in the same household, the definition excludes destitute,

aged or infirm members of the asylum seeker or ofthe refugee who may not be living in the same household

but are fully depended on the asylum seeker or refugee.

Recommendation 1: Amend the definition of the phrase "members of

destitute, aged or infirm members of the family of the asylum
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I
II. Delinition of the phrase "refugee"

Section 3 (l) (a) defines a refugee as-

A person shall be a refugee for the purposes of this Act if such person - being outside of his or

her country of nationality and owing to a well-founded fear of being persecuted for reasons of

race, religion, nationality, membership of a particular social group or political opinion who is in

Kenya and is unable or, owing to such fear, is unwilling to avail himself or herself of the protection

of his or country of nationality or the country of habitual residence

While a cursory glance of the definition of the definition of a refugee seems aligned with the internationally

accepted definition in the Refugees Convention, the inclusion of the words "who is in Kenya" immediately

after the phrase "political opinion", operates to restrict the scope of who is a refugee by applying a niurow

definition than that contained in Article I A(2) of the 1951 Refugee Convention. The latter, to which Kenya

has bound itself to provide that:-

...the term "refugee" shall apply to any person who: ...owing to a well-founded fear of being

persecuted for reasons of race, religion, nationality, membership of a particular social group or

political opinion, is outside the country of his nationality and is unable, or owing to such fear, is

unwilling to avail himself of the protection of that country...

In our opinion, the insertion of the phrase "who is in Kenya" operates to restrict the definition of a refugee,

a well settled concept and excludes persons with a well-founded fear of persecution based on any of the

convention grounds and are at the frontier or seeking asylum at any Kenyan mission.

Recommendation 2: We recommend that the definition of the phrase "refugee" in both Sections 3 (l) (a)

& (b) be revised to reflect a verbatim the definition contained in Article lA (2) of the l95l Convention

on the Status of Refugees.

IIL Exclusion from being considered for refugee status on the basis of "seeking asylum in another

country". S.4(1) (d)

Section 4( 1) (d) of the draft bill seeks to exclude and disqualiff persons who have previously sought asylum

in another country by providing that

2



4. (1)A person shall be excluded from being considered for refugee status if there exists serious

reason to believe that the person -
(d) has sought asylum in another country.

The drafters of this memorandum, reiterating the UNHCR Standing Committee notes on exclusion clauses

note that international refugee instruments governs refugee law lay out criteria for the recognition of
refugees. They also establish criteria by which individuals may be excluded from international protection.

The term "exclusion clauses" therefore refers to legal provisions designed to achieve this effect.

We note that under Article I F of the l95l Refugees Convention 'the idea of an individual "not deserving"

protection as a refugee is related to the intrinsic links between ideas of humanity, equity, and the concept

of refuge. The primary purposes of these exclusion clauses are to deprive the perpetrators of heinous acts

and serious common crimes, of such protection, and to safeguard the receiving country from criminals who

present a danger to that country's security."

It is our considered opinion that exclusion clauses are carefully fand restrictivelyf enumerated in the l95l

Convention, and describe those fonly permitte{ situations in which persons who fulfil the positive

requirements of recognition as refugees are nonetheless constrained from being recognized as such. Use of
these exclusion clauses is, therefore, an extreme measure of last resort. Exclusion clauses as enumerated

under Section 4 of the Bill must be interpreted within nilrow limits and in a manner which does not

undermine the integrity of international protection. I

In our view, seeking asylum in another country does not operate to exclude the Applicant from being

considered a refugee if he or she has met the criteria set out under international law.

Recommendation 3: Section 4(l) (d) of the Bill ought to be deleted.

IV. Membership and functions of the Refugee Advisory Committee (S.9)

Section 9 of the Bill provides for the establishment of a Refugee Advisory Committee. S. 9(l) provides for

I I permanent members while subsection 2 empowers the committee to co-opt any other member on an

advisory capacity. While laudable, a cursory look at the functions of the committee as provided under

Section l0 as:-

1 UN Uigh Commissioner for Refugees (LNHCR), Background Paper on the Article I F Exclusion Clauses, June
1998, available at: https://www.refivorld.org/docid/4410337f:t.html [accessed l7 October 2019]
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"(a) advise the Cabinet secretary on formulation of national policies on matters relating to

refugees in accordance with international standards; (b) advise the Cabinet Secretary on matters

relating to refugees; (c) make a recommendation for declaration and revocation of prima facie

status; and (d) ensure in liaison with other government authorities that adequate and appropriate

facilities and services are provided for the reception and care of refugees during emergency

situation.'

It is notable that the main function of the committee is the formulation of refugee policies as well as matters

involving the application of Kenya's obligations under international refugee law such as cessation,

revocation and declaration of refugee status. However, save for the Attorney General under S. 9(l) (h) nd

the chairperson, all other nine members of the committee are more likely to have limited or no knowledge

of international refugee law and therefore lack the expertise of such a specialized field to undertake their

core functions (the application of intemational refugee law). Further, the quorum of 5 members excluding

the co-opted members as provided under S. 9(3) creates a real risk of misapplication of refugee law and

policies occasioning serious injury to refugees and asylum seekers' rights

Recommendation 4: we recommend that the membershin of the Refusee Affairs Committee be

amended to include nrofessionals with exnerience and knowledse of international refusee law as

main members of the committee.

V. Refugee Status Determination Oflicerc exercising delegated authority under S.12 (6)

Section l2 (6) of the Bill empowers the Commissioner of Refugees to delegate powers to conduct interviews

and determine applications for refugee status to his or her own staff.

(6) The Commissioner may delegate the function of conducting interviews to his or her staff within

the Department who shall, upon finalization of the interview, forward the interview files to the

Status Eligibility Panel for further review.

While the delegation of such authority is key to the functioning of the asylum process, it is our considered

view that such delegation may only be done to refugee status determination officers who are clearly

identified and whose offices are established by the Bill. Delegation of such powers to any staff within the

department may occasion the risk of misapplication of refugee law and denying the right to asylum to

persons with a well-founded fear of persecution and deserving of international protection.

4
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Recommendation 5: We recommend that S.l2 (6) be amended to provide that such delegation may

only be done to such ollicers who have qualifications, experience and knowledge of refugee matters

as makes them capable of performing their functions.

VI. Expulsion on the grounds of public order or public morality S. 19(2)

Section l9 of the Bill empowers the Cabinet Secretary to expel any refugee or members of his or her family

on the grounds of "public order or public morality" irrespective of whether such conduct is linked to his

or her refugee claim.

However, the provision, as currently worded is too vague and grants the cabinet secretary broad powers to

determine what actions warrants expulsion. Further, the provision does not provide for any due process

rights for refugees and their family members before being expelled on grounds of national security or public

order. Due to the country's history on enforced disappearance, it would be prudent to ensure that there are

mechanism to produce a person considered a danger to national security or public order before a court of

law. This would prevent abuse of this discretionary powers and ensure that families of the refugee are

notified before adverse action are taken action such a person.

Section 29 (2\ of the Bill goes against the letter and the spirit of Article 25 and 5 I of the Constitution of

Kenya, 2010 as it fails to protect the constitutional rights of presumption of innocence until the contrary is

proved. This is a violation of Article 25, which guarantees that a right to a fair trial cannot be limited.

Section 29 (2) of the Bill exempts such persons from enjoying the right under principle of non-refoulment

as follows:

"The benefit of the subsection 1 may not, however, be claimed by a refugee or asylum seeker

whom there are reasonable grounds for him or her being regarded as a danger to the national

security or public order of Kenya."

Recommendation 6: We recommend that Section 19 and Section 29 (2) of the Bill be revised to include

procedural and administrative safeguards enshrined in the Bill of rights prior to any expulsion.

Further, we recommend that any criminal act committed by the refugee or any member of his family

be subjected to the criminal procedure of Kenya and not be grounds for arbitrary expulsion.

5



We commend the Bill as we note the Bill gives effect to the Constitution of Kenya, 2019 especially Artiile
47 which gives any person affected by the decision of a public office or body right to a fair hearing and also

right of appeal which is provided under the Fair Administrative Action Act, 2015. The Bill in sections 14,

16,22 and23.

MEMORANDUM OF OBJECTS AI\[D REASON

The Bill, under section 43, delegates power to the Cabinet Secretary to make regulations. The Bill also

seeks to limit rights and fundamental freedom of asylum seekers and refugees. The provision should be

amended to reflect that position.

The Bill affects County Governments as follows:

o Refugees directly needs services offered by county governments including health, cultural activities

and sports, trade development and regulations, transport, planning and development, pre-primary

education and village polyechnics among others stipulated under Fourth Schedule of the

Constitution.

o The Bill also requires the involvement of County Governments in different areas including

conservation of the environment as highlighted in sections 28 (2), 30, 34 (3) and 35. It is also

prudent to notice that one person representing the Council of Governors shall be appointed in the

Refugee Advisory Committee under section 9 of the Bill.

Therefore, the Bill should be considered as one to be concerning County Governments under Article I l0
of the Constitution of Kenya,20l0. This should include the involvement of the Senate.

The institutions the Bill seeks to create already exists in the Refugee Act No. 13 of 2006. It is therefore

unclear how the implementation of this Bill will incur additional expenditure.

CONCLUSION

This Bill is a progressive step towards attaining the values and principles as stated under Article l0 of the

Constitution of Kenya, 20 10. It is important that the National Assembly reflects on the Bill and consider it
a Bill that affects county Governments. It is also notable that County Govemments are best placed to address

the grievances of the host community and address conflicts that may address due to refugee hosting such

OT
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as Environment and Land. The Bill is forward looking and we hope that the National Assembly may

consider our recommendation.

The drafters of this Memorandum remain committed to support and advice tlre National Assembly on

modalities of incorporating these recommendations and may be contacted via

Francis Nj oroge at 07 I 5 68261 7 or francis.wanj iku@shathmore.edu.

Or

Allan Mukuki : amukuki@strathmore.edu

Or

Benjamin Ng'aru: ngaruben@ gmail.com
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MEMOTTANDUM ON THE DRAFT REFUGEE BILL 2019 NATIONAL ASSEMBLY
RII,I, NO. 62 0F 2019

This memorandum is submitted in response to the invitation for comments from the National
Assembly.

General Recommendations

l. PART V- Rights And Duties If Refugees And Asylum Seekers In Kenya: - explicit
reference of certain rights of refugees such as allocation of funds for financial literacy and
entrepreneurship to strengthen the status of the Refugees in the society and grow the
Kenyan economy.

2. Powers of the Commissioner: the Commissioner to issue exemption to refugee in obtaining
certain documentation from government agencies such as Kenya Revenue Authority.

Refusee Bill 201 9 fl\lational Assemblv Bill No. 62 of 2Ol9

Provision Comments
PART II. ADMINISTRATIVE PROVISIONS

Section 8 (2) (d) the function of the
commissioner shall be to:-

Issue Refugee Identification Documents and
facilitate issuance of civil registration and other
relevant documentation by other government
agencies.

Section 28 (4) Subiect to this Act. refusees shall
be enabled to contribute to the economic and
social development of Kenva bv facilitatine

documentation at both levels of Government.

PART V- RIGHTS AND DUTIES IF REFUGEES
IN KENYA

of. the reouired

AND ASYKT]M

access to. and iss

To enable the refugee access certain
goverrrment services pursuant to the
Constitution under Article 6 which provides
that that a person has a right to access
government services. This right would require
the refugee to have a Personal Identification
Number to access certain services such as
incorporating a business or opening an account.

We propose the commissioner is given powers
to issue an exemption to refugees in obtaining
a document from other government agencies
e.g. Kenya Revenue Authority or explicitly
assure the Refugee in obtaining Personal
Identification Numbers to refugees among
other relevant documentation from other
govemment agencies.

Following the enactment of the Tax Procedure
Act 2015 and Kenya Bankers Association
circular letter No. 9612018 dated 19.06.2018, it
is now mandatory for customers to produce
KRA personal identification number to open or
activate bank accounts. This presents a
challenge to refugees who do not have refugee
Identification number.
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A significant number of refugees who already
have accounts with the bank are yet to submit
their Refugee Identification Cards to the bank
for update and hence cannot apply for KRA
personal identifi cation number.

PART V- RIGHTS AND DUTIES IF REFUGEES
AND ASYKUM SEEKERS IN KENYA
Section 28 (1) (b) the refusee and everv asvlum
seeker within Kenva shall be entitled to the rishts
and be subiect to all the laws in force in Kenva.

It's a Constitutional right of an individual to
access funds allocated by the government orthe
counties through project initiatives.

We propose to have an explicit right that allo
refugees due to their status to have speci
allocation of funds to be issued to refugee by
the government. The allocation of funds should
be for the following projects :-

l. Financial literacy for refugees by the
National government as well as county
governments.

2. Allocation of funds for
entrepreneurship education

Use Case: Kakuma is said to be the biggest
market place a study by IFC shows thdt
Kakuma's total consumption to be $56M with
more than 2,000 businesses.

2
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Attn: Michael R. Sialai, EBS
Clerk of the National Assembly
P.O. Box 41842-00100
Nairobl

UNHCR
Branch Offlcc for
P.O. Box 43801-00
Nairobi
Kenya
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Notre/Our code: KEN/NBI/EXEC/19/I9B 1g October 2019

Dear Sir,

RE: PUBLIC PARTtctpATtoN FORUM oN REFUGEES B|LL.20i9

We thank you for 
"Tgtgilg 

us the opportunily to present during the Public participation Forum onthe Refugees Bilt2019, held on 17 October 20i9.

Enclosed herewlth please find UNHCR's comments on the Bill, for further consideration.

Please do not hesitate to contact my ffice if you have any questions or require additionalinforrnation.

Yours si { roNB
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Mr. Kodeck Makori
Ag. Comrnissioner
Refugee Affairs Secretariat
Ministry of lnterior and Co-ordination
of National Government
The Castle House, James Gichuru Rd
Nairobi, Kenya
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UNHCR Comments on the Legislative Proposal:

The Refugees Bill,2019

l. lntroduction

1. The Office of the United Nations High Commissioner for Refugees (hereafter "UNHCR")
welcomes the opportunity to provide comments on the Refugees Bill, 2019 (hereafter
"the Bill"), an Act of Parliament to provide for the recognition, protection and
management of refugees to give effect to the 1951 Refugee Convention, its 1967 Protocol
and the 1959 OAU Convention.

2. UNHCR has a direct interest in law proposals in the field of asylum, as the agency

entrusted by the United Nations General Assembly with the responsibility for providing

international protection to refugees and other persons within its mandate, and, together
with Governments, for seeking solutions to the problem of refugees.l Paragraph 8(a) of
its Statute confers upon UNHCR the responsibility to supervise the application of
international conventions for the protection of refugees, most notably the 1951 Refugee

Convention to which Kenya is a State party.' ln turn, Article 35(1) of the 1951 Refugee

Convention obliges States Parties to cooperate with UNHCR in the exercise of its

fu nctions.3

3. UNHCR's supervisory responsibility is exercised in part by the issuance of interpretative
guidelines on the meaning of provisions and terms contained in international refugee

instruments, in particular the 1951 Refugee Convention as well as by providing comments
on legislative and policy proposals impacting on the protection and durable solutions of
its persons of concern.

4. The following comments are based on international protection standards set out in the
1951 Convention, the 1969 OAU Convention, in international human rights law, on

Conclusions on lnternational Protection of the UNHCR Executive Committee (hereafter

"ExCom"), and on UNHCR guidelines. ln addition, comments also consider the latest

developments on enhanced refugee management, protection and solutions as outlined in

1 See Statute of the Office of the United Nations High Commissioner for Refugees, G.A. Res. 428(V), Annex, U.N. Doc. AlL775,
para. 1 (1950) ("Statute").
2 According to Article 8(a) of the Statute, 'The High Commissioner shall provide for the protection of refugees falling under
the competence of his Office by: (a) Promoting the conclusion and ratification of international conventions for the protection

of refugees, supervising their opplicotion and proposing amendments thereto" [emphasis added]. This responsibility is

reiterated in the Preamble of the 1951 Convention relating to the Status of Refugees (hereinafter: "1951 Refugee

Convention"l and Article ll ofthe 1967 Protocol relating to the Status of Refugees (hereinafter: "1967 Protocol").
3 According to Article 35(1) of the 1951 Refugee Convention 'The Contracting States undertake to co-operate with the Office
of the United Nations High Commissioner for Refugees ... in the exercise of its functions, and shall in particular facilitate its
duty of supervising the application of the provisions of this Convention".
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the different Declarations (New York, Nairobi, Djibouti and Kampala) and the Global
Compact on Refugees.

5. UNHCR hopes that the comments and recommendations hereby submitted will provide a

valuable contribution to the enactment of the said legislation in compliance with
international standards and practice, which will fully correspond to Kenya's long-standing
international leading role in upholding refugee and human rights.

I!. GENERAL OBSERVATIONS

6. UNHCR welcomes Kenya's efforts to align its Billwith the Constitution of Kenya, 2010, its
various international obligations as applicable under national laws, and the regional and
global developments in the area of refugee management.

7. lt is recognized that the Bill addresses several issues which presented a challenge in the
past. Examples include: double registration, security and medical screening, removalfrom
the territory of asylum applicants whose applications have been rejected or of refugees
whose status was cancelled or revoked. Further, compared to the Refugees Act, 2006,
there are a number of positive provisions, including those which effectively ensure
harmonious decision-making in the refugee status determination area (e.g. Refugee
Status Eligibility Panel), references to coordination with county authorities; inclusion of
refugees in national and county development plans; integration of refugees in

communities; handover of facilities upon departure of refugees; etc.

8. Nevertheless, there are some areas where the Bill would benefit from further
amendments in order to bring it in line with international refugee and human rights law
and which are presented under Part lll. UNHCR has also been part of the lnter-Agency
Forum on the Review of the Refugees Act, 2006 where a memorandum together with a

list of proposed amendments has been submitted. Since this submission captures only key
issues; we would like to refer you to the afore-mentioned list for proposed minor
amendments.

III. DETAILED OBSERVATIONS

e Access to the territory and procedures

UNHCR welcomes the clear reference that no asylum-seeker/refugee shall be refused entry
into Kenya if her or his life, physical integrity or liberty would be threatened (Section 29), that
they are to be properly informed of the process to apply for refugee status (Section 25)and
that they should not be penalized for unlawful entry or presence (section 15).

While it is fully understandable that transit centers may be needed for the initial reception of
asylum-seekers, however, the current definition lists "prisons, immigration centers, police
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stations and remand homes" as possible places. These are closed institutions where persons

in conflict with the law are held and are not suitable for asylum-seekers. Seeking asylum is

not a criminal act, and there is therefore a risk of blurring the distinction between suspects,

convicts and civilians seeking asylum. Further, research conducted in different parts of the

world highlighted the negative impact closed facilities have on asylum-seekers and therefore
recommended that such facilities should only be used as a measure of last, rather than first
resort.

UNHCR therefore recommends to amend Part l, Section 2 "transit centre" as follows

"tronsit centre" meons premlses used lor the purposes ol tempororlly accommodating
refugees and asylum seekers ln order to undertoke heolth or securlty screening or lor the
purposes of repotrlatlon or resettlement;

a Refugee recognition and termination

o Refugee definition and grant of status on an individual or prima facie basis

Definitions- UNHCR welcomes that Section 3(1) of the Bill incorporates overall the refugee

definitions as set out in the 1951 Refugee Convention and the 1959 OAU Convention, and

that the recognition of a refugee on a primo /ocie basis is applicable to all refugees,

irrespective of whether they fall under Section 3(1Xa), (b) or (c). ln contrast, prima facie

recognition under the Refugees Act, 2006 was only applicable to refugees fulfilling the
extended refugee definition under the 1959 OAU Convention.

Meoning of o "refugee"- While the determination of refugee status is only of a declaratory

nature - meaning any person meeting the criteria of the refugee definition is a refugee

whether s/he is formally recognized or not, in practice there is a difference between a refugee

and an asylum-seeker. Further, recognized refugees and asylum-seekers may have at times

different entitlements.

UNHCR therefore recommends to amend Part l, Section 2 "tefugee" as follows (deletion of
the words "and includes an asylum seeke/'), in addition to reflecting the wording of the

refugee definitions as contained in the 1951 Refugee Convention and the 1959 OAU

Convention:

"refugee", hos the meaning ossigned to it under section 3 of this Act;

Meoning of "primo focie refugee"- A primo focie approach is often used in situations of a

large-scale influx where individual status determination is impractical, impossible or
unnecessary. ln certain situations, a primo focie approach may be applied within individual

refugee status determination procedures. Later provisions of the Bill refer that the
declaration of refugee status is made by the Cabinet Secretary and not by the Committee.
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UNHCR therefore recommends to amend Part l, Section 2 "primo focie refugee status" as

follows:

"primo facie refugee stotus" meons a decloration of refugee status by the Cabtnet Secretary
as provided for under section 3(2) of this Act;

Declarotion of primo focie refugees- Section 3(2) of the Bill stipulates that the Cabinet
Secretary can make a declaration upon recommendation from the Committee, however, s/he
can unilaterally amend and revoke such a declaration. To ensure the same consultative
process, it is recommended to equally involve the Committee in decisions to amend or revoke
the declaration to grant refugee status on a prima focie basis.

ln defining who the primo facie refugees are, there is a circular logic in that Section 3(2) refers
to Section 3(1Xd) which in turn refers to Section 3(2); further provision (ii) does not add
further value.

UNHCR therefore recommends to amend Section 3(2) as follows:

The Cobinet Secretary, on recommendotion from the Relugee Advisory Commlttee may,
through the Gazette, declare any closs of persons to be refugees on d primo facie basls il it
is evident that these persons quolify to be relugees under subsection 3(1)(o), (b) or (c) and
moy ot any time, upn recommendation from the Relugee Advisory committee, omend or
revo ke su ch de clo rati on.

Provided thot no such amendment or revocotion sholl affect the right of any person who is a
member of the class of persons concerned ond who entered Kenyo before the dote of such
omendment or revocotion, to continue to be regarded os o refugee for the purposes of this
Act.

Sur ploce claims- A person may become a refugee sur ploce due to circumstances arising in
his/her country of origin during his/her absence or as a result of his/her own actions. The
Refugees Act, 2005 under Section 11(2) provides a provision according to which such persons
are able to apply for refugee status before the expiry of their lawful stay.

UNHCR therefore recommends to replicate this provision in the Bill in Part Vl, Section 24 with
some adjustments:

(2) ln the cose of a person who ls ln Kenya and is subsequently unable to return to her or
his country of origin for any ol the reosons specified in section 3 of this Act, she or he shall
present her- or himself before on appinted olficer and apply lor recognition as a refugee
in occordance wlth the oI this Act.

o Exclusion / disqualification from refugee status

The rationale for exclusion clauses is that certain acts are so grave rendering persons who
meet the refugee definition undeserving of international protection. Given the serious
implications of excluding a person from international protection as a refugee, the exclusion
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clauses listed in the 1951 Refugee Convention/1969 OAU Convention are exhaustive. Section
4(1Xd) provides for exclusion where an asylum-seeker could have 'sought asylum in another
country'.

ln general, claims should be processed by the State where the asylum-seeker is present.

Should a State determine that another State is responsible for either determining refugee

status or providing protection, then adequate safeguards need to be in place such as:

a. The other State must agree to admit the person;

b. Protection from persecution and threats to physical safety and freedom in that
State;
c. The opportunity to re-avail him or herself of protection previously enjoyed in that
State.
d. lf not previously recognized as in need of international protection, access to a fair
and efficient asylum and appeals procedure;
e. A right to remain lawfully in the territory for the duration of the asylum procedure,
as well as a right lawfully to stay if found to be in need of international protection; and
f. Standards of treatment commensurate with the 1951 Convention and international
human rights standards including, but not limited to, protection from refoulement.

ln general, onward movement does not mean that a person is not a refugee or in need of
international protection. Seeking asylum in another country should not be a ground for
exclusion but rather disqualification where it can be established that there is a right of
admission and access to the asylum procedure in that country. Section 4(2)b provides cause

for disqualification if a refugee who was granted status in another country can be readmitted

and will benefit from effective protection in that country. The same safeguards should apply

to asylum-seekers.

Further, Section 4(1) refers to excluding a person if there "exists serious reason to believe"

that the person committed any of the acts listed. The standard in the 1951 Refugee

Convention and 1969 OAU Convention is "serious reasons to consider". Though not clearly
defined, "serious reasons to consider" can be interpreted as the existence of reliable, credible

and convincing evidence, which does not require a determination of guilt in the criminal
justice sense, but goes beyond a balance of probabilities. Further, the exclusion provision in

the Bill should replicate the wording of the 1951 Refugee Convention exclusion clauses.

UNHCR therefore recommends to amend Section 4(1), Section  (l)(a) and to remove the

reference "could have sought asylum in another country" from Section  (1)d and include it
with "has been granted refugee status in another country" under Section  (2)(b):

4.(1) A person shall be excluded from being granted refugee stotus if there exists serious

reosons for consldering thot the person-

(o) hos committed o crime ogoinst peoce, o wor crime or a crime ogoinst humanity, os defined
ln the lnternotlonal lnstruments drown up to make provislon ln respct ol such crimes;
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(2)(b) hos sought osylum or hos been gronted refugee stotus in onother country prior to entry
in Kenyo ond can be re-admitted to that country ond benefit currently and in the future in thot
country from effective protection; or

o Termination of refugee status: cessation, cancellation or Revocation

Cessotion- Refugee status is in principle a transitory phenomenon which lasts only as long as

the reasons for fearing persecution in the country of origin persist. Once these reasons
disappear, refugee status may be legitimately terminated. Alternatively, refugee status
ceases in cases where the refugee has acquired another nationality. Section 5 includes overall
the cessation provisions as stipulated under Article 1C of the 1951 Refugee Convention. The
last paragraph of Section 5 however limits the raising of compelling reasons to refugees
recognized under the 1951 Refugee Convention and not under the 1969 OAU Convention.
Yet, there could be situations where refugees who were granted status under the extended
refugee definition might equally have compelling reasons to argue that the cessation clauses
should not be applicable to them.

UNHCR therefore recommends to amend the last paragraph of Section 5 as follows:

Provided thot porogrophs (e) and (fl shall not opply to a refugee as defined by this Act who is
oble to invoke compelling reasons orising out oI previous persecution for refusing to ovoil
himself or herself the protection of their country of notionolity or former habituol residence.

Concellotion- While overall safeguards have been included in Section 17 as for the
cancellation of refugee status, it is important to ensure that the cancellation decision shall
only be applicable to the main applicant and her/his family members with derivative status
after the exhaustion of all available appeal mechanisms. The current provision of Section
17(6) does not clearly provide this safeguard.

UNHCR therefore recommends to amend Section 17(6) as follows:

Where refugee stotus under this port has been concelled, that person shall cease to be o
refugee ond ony member of his or her fomily with derivote status shall ceose to be recognized
under this Act on the expiration of seven days ofter notificotion of concellation of stotus by the
Commissioner ot upon the final determination on appeal.
Provided that the fomily members whose derivative status is offected by the cancellotion sholl
hove the right to apply to be considered as a refugee under section 72 of this Act.

Revocation- Given the grave consequences for a refugee in case his status is erroneously
revoked, it is important to ensure that the revocation decision shall only be applicable to the
main applicant and her/his family members with derivative status after the exhaustion of all
available appeal mechanisms. Where relevant, it may be prudent to defer decisions on
revocation until completion of any domestic criminal proceedings, as the latter may have
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significant implications for the assessment of the applicability of the relevant asylum claim. ln
addition, it is recommended that Section 18(1) is brought into line with the criteria of Art 1F(a)

and (c) ofthe 1951 Refugee Convention.

UNHCR therefore recommends to amend Section 18 as follows (reflecting also that section

18(3) is currently missing):

fi) rhe Commissioner may revoke the stotus of ony refugee il there are serious reosons lor
considering that o refugee ot ony time afier recognition os a refugee has committed a crime
against peoce, o war crime or o crime ogainst humonity, os defined in the internotionol
instruments drawn up to make provislon for such crimes, or hos been guilty of acts controry
to the purposes and prlnclples olthe United Natlons ond the African Union.
(2)Where refugee stotus under this part has been revoked and oll oppeol mechonlsms hove
been exhausted, thot person sholl ceose to be a refugee under this Act on the expirotion of
seven doys after the dote on having recelved the finol decision that his or her recognition
hos been revoked.

(3) Where refugee status under this pqrt hos been revoked, every person who, immediately
before such revocation, was within Kenyo os o member of the fomily of such a refugee sholl
have the rightto apply to be considered os o refugee under section 12 ofthis Act.
(4) Any person whose refugee stotus has been revoked and does not oppeol or hos
exhausted the avalloble appeal mechonisms, sholl leove the country within thirty doys of
notification of the finol order relating to the revocation, foiling which the Cabinet Secretary
sholl remove such

ln addition, Section 11(4Xb) needs to be amended to include that one of the functions of the
Appeals Committee is to hear and determine appeals against revocation and cessation
decisions (deletion of the reference to termination which is an umbrella term covering all

three types of termination).

The function of the Appeal Commlttee shall be to heor ond determine oppeals ogainst ony
decision of the Commissioner with regord to -
(o) the rejection of ony individual opplicotion for refugee status; ond
(b) the cancellotion, revocotlon and cessation status

o lnstitutions dealing with refugees and coordination of refugee affairs

ln order for a State to deal and manage effectively refugee affairs, there is a need for strong
institutions with officers having the requisite expertise on refugee issues and adequate
coordination structures.

o Department of Refugee Services, Commissioner for Refugee Affairs and Etigibitity
Panel

UNHCR welcomes the clear functions of the Department of Refugee Services and the broader
functions of the Commissioner, compared to the Refugees Act, 2006. Further, the proposed

establishment of the Eligibility Panel under Section 13 is a welcome development, thereby
ensuring a consistent decision-making by RSD Eligibility Officers.
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o Refugee Advisory Committee (RAC)

Composition- Given the fact that refugee issues are cross-cutting, UNHCR welcomes the
engagement of the different line Ministries in the Refugee Advisory Committee, as well as

representatives from the Offices of the Attorney General, the lnspector General and the
Council of Governors. Given the significant role counties play in hosting refugees and asylum-
seekers and including them in services and development plans, as well as the support
provided by civil society, it is recommended to include representatives from designated

counties and civil society in the RAC.

UNHCR therefore recommends to amend Section 9(2) as follows:

The Committee shall include d representative lrom each of the designated counties ond one
member from the civil society and moy co-opt any other person to attend the meeting of the
Committee and advise it on performance of its duties.

Chair of RAC- Section 9(1) refers to the Commissioner as the Chairperson. Since the RAC

foresees participations of Principal Secretaries from the different line Ministries, it is

proposed to include the Principal Secretary from the Ministry responsible for refugee affairs
as the chairperson and in his/her absence, the Commissioner (with deletion of current Section
9(1Xb)). Further, to ensure effectiveness and accountability of the RAC members, it is

proposed that the designation of representatives of Ministries and other officers on the RAC

will be in writing.

UNHCR therefore recommends to amend Section 9(1) as follows:

(1) The Committee sholl consist of-
(a) the Principal Secretary lrom the Ministry responsible lor refugee oflairs who shall be

the chairperson or in hls or her obsence the Commissioner and who sholl in the presence
ol the Principol Secretory be a member of the Committee ond also provide secretoriot
services to the Committee;

(b) the Principal Secretary or their representotive in writing from the Ministry responsible for
foreign affoirs;

(c) the Principol Secretory or their representotive in writing from the Ministry responsible for
devolution affairs;

(d) the Principol Secretory or their representotive in writing from the Ministry responsible for
health;

(e) the Principal Secretory or their representotive in writing from the Ministry responsible for
finonce;

(f) the Principal Secretory or their representative ln writing from the Ministry responsible for
educotion;

@ the Attorney-General or their representotive in writing;
(h) the Director of the Deportment of lmmigration or their representotive in writing;
(i) the lnspector-Generol or their representotive in writing; and
(j) one person representing the Council ofGovernors.
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Functions of the RAC- lt is recommended to include a reference to asylum-seekers under

Section 10(a) and (b) as well as to revise 10(c) in order to be consistent with Section 3(2). The

RAC advises the Cabinet Secretary not only on the declaration or revocation but also on a
possible amendment. Further, it is recommended to refer to "prima facie determinations"

instead of "prima facie status" since refugees recognized on a primo /ocie basis will remain

refugees until their status is terminated. What is being brought to a stop is the practice of
recognition of refugees on a prima facie basis; instead newly arriving asylum-seekers would
go through individual refugee status determination.

UNHCR therefore recommends to amend Section 10 as follows

The functions of the Committee sholl be to-
(o) odvise the Cabinet Secretary on formulotion of notional policies on motters relating to

refugees ond osylum seekers in occordonce with internotionol stondords;
(b) advise the Cobinet Secretary on motters reloting to refugees and asylum seekers;
(cl advlse the Cablnet Secretory ln respect of declarotion, omendment or revocotion of

primo focie determinotlons; and
(d) ensure in lioison with other government outhorities thot adequote ond oppropriate

facilities ond services ore provided for the reception and core of refugees during an
emergency situotion.

o Refugee Status Appeals Committee

Choir/independence of the Committee- Procedures in place in most States recognize that
standards of due process require an appeal or review mechanism to ensure the fair
functioning of asylum procedures, although the nature of the appeal or review can vary quite
widely depending on administrative law standards applicable in the country. A key procedural
safeguard deriving from general administrative law and essential to the concept of effective
remedy, has become that the appeal be considered by an authority different from and
independent of that making the initial decision.

As stipulated in the Bill, the first instance decision would be taken by the Commissioner, who
directly reports to the Principal Secretary in the Ministry of lnterior. The Chair of the second
instance body is appointed by the Principal Secretary (the same person to whom the
Commissioner reports). lt is notable that the Refugees Act, 2006 provided for the
appointment of a Chair "who is an advocate of not less than ten years' standing". Further, the
Refugees Act, 2005 under Section 9(4) stipulated that the appeals body shall be independent
in the exercise of its functions. The current draft provisions seemingly reduce the authority
and independence of the Committee established under this section.

UNHCR therefore recommends to amend Section 11(2Xa) as follows, in addition to including

a reference to the independence of the Appeals Committee under Section 11:

(2)The Cobinet secretory sholl, by notice in the Gozette oppoint the following persons to
serve in the Appeols Committee-

(a) o chairperson who ls on advocate ol not less thon ten yeors stondlng appointed by the
Cabinet Secretary;
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(x) The Appeals Committee shall be independent ln the exercise ol its functions under thls
Act.

Decision-moking of the Committee- The current Bill foresees a quorum of three members.
Given the grave implications of possible erroneous decisions, it is important to ensure that
members with knowledge and experience in refugee matters are included in order to form a

quorum.

UNHCR therefore recommends to amend Section 11(3) as follows:

The quorum for a meeting of the Appeol Commlttee shott be three members and shatt include
ot leost one member under section 11(2)(e).

Secretoriat- To ensure that the Appeals Committee will be an effective second instance body,
there is a need to create a Secretariat that will assist the Committee to execute its mandate.
Members of the Secretariat will record appeal applications, arrange and conduct interviews
and prepare the assessments, record decisions, etc. This part of the work cannot be done
satisfactorily by Committee Members given that they have their own functions. However,
considering cost implications resulting from the establishment of a Secretariat, this could be
offset through reducing the number of Committee members.

UNHcR therefore recommends to add a provision at the end of section 11:

The Government shall Provide the Appeals Committee with o Secretorlat for the purposes
its mandate,

o Expulsion of asylum-seekers or refugees, including remova! from application process

Expulsion- The implementation of the current Section 19(2) - expulsion of asylum-seekers or
refugees engaged in conduct that "is in breach or likely to be in breach of public order or
contrary to public morality" - would lead to a violation of the non-refoulement principle.
Exceptions to the right to non-refoulement are exhaustively listed in Article 33(2) of the 1951
Refugee Convention as being: a refugee for "whom there are reasonable grounds for
regarding as a danger to the security of the country in which he is, or who, having been
convicted by a final judgment of a particularly serious crime, constitutes a danger to the
community of that country".4 Breach or likely breach of public order or public morality would
be too extensive an interpretation of this provision. Further, while public order could be a
ground for expulsion under Section 32 of the 1951 Refugee Convention, public morality is not.
Besides, the forward-looking nature of the terminology "likely to be in breach" is not covered
under the situations for expulsion.

a Note, however, that the non-refoulement provision under CAT and ICCPR would fully apply without exception
if the person would be subject to torture upon return.
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UNHCR therefore recommends the deletion of this provision, bolstered by the fact that these

offences are already regulated under the Penal Code.

Removol from opplicotion process- Section 23(5) which provides for removal of asylum-

seekers from the application process if they do not abide by lawful orders issued by the

mandated institutions. The expulsion provisions under Sections 19(1) and 29(21of the Bill are

enough to ensure that the State can expel persons who are regarded as a danger to the

national security or public order in Kenya.

UNHCR therefore recommends to amend Section 23(5) as follows:

(5) A percon who has submitted on appllcatlon lor refugee stotus shall be under on

obligatlon to ablde by all the laws ol Kenyo lncluding all the lowful orders given by the
mandoted lnstitutlons under thls Act.

(6) A person that contravenes sedlon 23(5) above commlts on offence.

o Rights and obligations of refugees and asylum-seekers

Section 28(1) summarizes the rights and obligations of refugees and asylum-seekers

referencing international instruments and national laws. A number of basic refugee rights are

reflected in other parts of the Bills or can be inferred from other provisions in the Bill (e.g.

access to health and education comes under "access to essential services"). Section 40(1) lists

a number of offences, including "being a refugee, works or is engaged in gainful employment

without the payment of tax". At the same time, refugees face various obstacles in being

granted a work permit, obtaining a KRA PIN or having access to financial services; hence, in

the absence of an enabling environment for refugees to work, it is proposed to delete this
provision.

While the Constitution of Kenya, 2010 provides for the automatic incorporation of
international instruments into national law and the 1951 Refugee Convention, therefore, is

directly applicable at the national level, not all provisions of the 1951 Refugee Convention are

self-executing. Further, there are Articles like Article 18 of the 1951 Refugee Convention

which provides the State with the option to provide 'treatment as favourable as possible, and

in any event, not less favourable than that accorded to aliens generally in the same

circumstances ...'. ln other words, States can grant refugees the same rights as citizens

(treatment as favourable as possible) or treat them like 'normal' foreigners. The decision

regarding the rights and treatment refugees will receive must be taken when adopting a

s The Bill provides for some rights in other parts: Section l2 - right to file an application for refugee status, including access

to appeals (Refugee Status Appeals Committee; High Court); Section 15 - right not to be penalized for untawful presence;
Section 22 - right to remain in Kenya during status determination; Section 29 - right not to be refouled; Section 37 - right to
voluntary repatriation.
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national law and cannot be left to the discretion of executing authorities. ln addition, the
listing of rights introduces certainty of the law, removes the element of discretionary powers,
leaves little opportunity for arbitrary action and enable refugees to contribute more once
their rights and investments are protected.

While it would be preferable to have the rights and obligations of asylum-seekers and
refugees clearly listed in the Bill (see, for example, the refugee laws in Uganda or Ethiopia), it
is recommended to have at least, at a minimum, a provision which makes reference to the
relevant rights, also to address areas which significantly hinder the refugees' self-reliance (e.g.

access to work permits and registration of businesses; access to KRA PlN, bank accounts,
mobile money, etc.) and contributing to localeconomies, including through payment of taxes.
This provision could be included after Section 28(1), in addition to clarifying that the
identification for refugees and asylum-seekers shall be adequate to the rights provided by
law:

(2) Without prejudice to the generality of section 28(7) above:
(o) The gront of refugee status sholl constitute lawful presence in Kenyo;
(b) Every refugee hos the rlght to ldentificotion and clvll registrotion documents, travel
documents, soctol protection, occess to education and heolth serulces, as well as rlght to
gainful employment, including occess to bonklng, ftnancial and telecommunicatlon
seruices, and shall be under on obligation to contribute to the nationol and local economy
through toxatlon; and
(c) Every asylum-seeker hos the right to identification and civil registration documents and
occess to essential seruices, including food, shelter, educotion, heolth, woter and
sonitation seruices, and where relevant, sociol prctectlon.

(x) The refugee ond osylum-seeker identification shatl be adequote to the rlghts provided
by law.

Refugee managementa

Research has shown that previous refugee models - care and maintenance of refugees in
camps, parallel service structures - are not only responsible for the refugees' dependency on
continued relief but do not adequately take into account the needs of host communities. ln

line with the Comprehensive Refugee Response Framework, the GlobalCompact on Refugees
and the Sustainable Development Goals (including the principle of leaving no one behind),
the protracted situations of the majority of refugees in Kenya can only be adequately
addressed through expanded self-reliance of asylum-seekers and refugees (which also
requires improved freedom of movement), their socio-economic inclusion in the existing and
future services and infrastructures and the gradual transformation of the current camps in

integrated settlements where both the refugee and host populations live together and access

the same services. The current Bill has a number of provisions which reflect this direction in
Parts V, Vl and Vll.
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Designated counties/oreos- Under Section 28(2), the Cabinet Secretary may designate specific
counties for hosting refugees (instead of only referencing designated areas), thus providing

more freedom of movement and allowing refugees to better contribute to the economic
development of the areas where they are residing.

The Bill empowers the Commissioner to manage the movement of refugees and s/he may
require any refugee to move to or reside in a designated area (Section 31(2)). Newly arriving
asylum-seekers will not be self-sufficient and will require essential services to have their basic

needs met. Therefore, it is proposed that refugees should only be required to reside in

designated counties/areas if they are in need of essential services. Self-reliant refugees

should not be required to live in designated areas/counties.

Therefore, UNHCR recommends to amend Section 33 as follows:

28. (2)The Cabinet Secretary may, by notice in the Gazette and in consultation with the
relevant county governments, designate specific counties for the purposes ol
accommodating asylum-seekerc and refugees who requlre essentlal serulces.

31. (1) The Commissioner may require refugees ond asylum-seekers ln need of essentlal
serulces to be within a designoted oreo, to move to or reside in other designoted oreo.

Focilitotion of occess to designoted oreos- While from a security point of view it is important
to put in place arrangements which ensure that the Commissioner is aware of who is residing
in a designated area, the current phrasing in the Bill is very restrictive and requires that a

permission be sought preemptively before entering the designated area. ln particular, this
may negatively impact the ability and interest of private sector investment within the current
"camps". ln addition, the current punishment appears to be excessive.

Therefore, UNHCR recommends to amend Section 33 as follows:

33(1) No person other than o person authorized by the Commissioner, o person employed by
the Deportment, a refugee or osylum seeker sholl enter o designated orea except with the
permission of the Commissioner.
(2) A person seeking to enter a designoted orea shall moke an opplicotion to the
Commissioner in writing stoting the reosons ond time for such on opplicotion.
(3) The Commlssloner shall revlew such request as mode under section 33(2) and lssue o
declslon in wrltlng without undue delay.
(4) The Commlssloner may authorlze entry, upon reguest, of the aJNHCR, other UN
agencles, publlc benefit orgdnlzdtlons, other organlsatlons and prlvote sector thot seek to
olfer serulces to refugees ln these oreos.
(5) A person who contravenes the provisions of this section commits on offence ond shotl
upon conviction be lioble to a fine not exceeding fifty thousond shillings or imprisonment for
a term not slx to both.
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Keeping and mointaining a register- ln order for the Commissioner to effectively manage the
asylum-seeker and refugee population, it is vital that s/he is able to keep and maintain a
register where the data of all refugees and asylum-seekers are kept. ln order to avoid future
double registration, it is proposed to reflect that the fingerprints of an asylum seeker and

family members are checked against all national fingerprint databases.

Doto protection/confidentiolity- Further, there is a need to ensure that adequate data
protection and confidentiality provisions are in place to ensure that the data of asylum-
seekers and refugees are stored safely and no personal data shall be disclosed, directly or
indirectly, to the authorities or agents of the country of origin, including foreign missions,

unless in the context of voluntary repatriation. The Refugees Act,2006 under its Section 24
provides for the confidentiality in handling asylum-seeker and refugee information.

ln light of the above, UNHCR recommends to include Section 24 of the Refugees Act, 2006 in

the current Bill, Part Vlll with some adjustments, in addition to revising Section 8(2Xb):

Port Vlll
(1) No member of the Committee, employee or ogent of the Deportment of Refugee Seruices

sholl disclose information ocquired under this Act except-
(o) in the course of his duties under this Act; or
(b) with the consent of the Commissioner.

(2) No person who receives informotion in controvention of sub (1) shall disclose or publish the
information, pafticularly not to the outhorities or dgents of the country of origin.
(3) A person who controvenes ony provision of this commits an offence ond shall on conviction
be lioble to a fine not exceeding twenty thousand shillings or to imprisonment for o term not
exceeding six months or both such fine and imprisonment.

8.(2)(b) receive, register and mointoin o register for all refugees and osylum seekers ln Kenyo
and ensure that the fingerprints of an asylum seeker and fomlly members ore checked

against all notional fingerprint databoses;

Protection of vulnerable refugee groups

,

a

Section 43(k) of the Bill makes specific reference to women, children, unaccompanied minors,
persons and other vulnerable groups who may require additional protection. Other Sections
refer to different groups considered in need of special measures. To ensure a more inclusive

approach of other vulnerable groups, it is recommended to amend Sections 21, 29(3)(b) and

36 accordingly.

21. The Commissioner sholl ensure thot oppropriote measures ore taken to ensure the safety
of osylum seekers ond refugees who sulfer from disobility, trdumd or ore ol old age or
otherwise protection at oll times odmission into ond in Kenya.

L4
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a Regulations

ln order to implement the Bill, Section 43(1) foresees that the Cabinet Secretary will issue

regulations. To ensure the timely issuance of regulations, there is a need for a time limit.

UNHCR recommends to amend Section 43(1) as follows

43. (1)The Cobinet Secretory sholl moke regulotions generally for giving effect to this Act and
for prescribing anything required or necessary to be prescribed by or under this Act withtn slx
months of the commencement thls Act.

UNHCR Kenya, 18 October 2019

29(3)(b) provision of odequate ond appropriote focilities ond services necessory for the group
of persons affected by the influx with particular reference to women, children and other
vulneroble groups;

i6. ln the integrotion of refugees in the host communities, the Commissioner shall, in
cooperotion with the United Notions High Commissioner for Refugees, relevont County
Governments and the other orgonizations involved in the ossistance of refugees, ensure that
speciol ottention is given to women, children, persons with disabilities, elderly and other
vulnerable

15
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Lo?al Host Communities (See Clause 34 of the Aill) )
The Bill has recognized as key stakeholders and has provided for the involvement of local host

communities in refugee recognition, protection and management. Be that as it may, however,

there is need to bolster the provisions on such host communities, who are increasingly

becoming very key in refugee management as the Turkana and Garissa Counties experience

may have indicated. ln addition to the sensitization that has been provided for, this provision

must also clearly indicate how host communities will meaningfully benefit from refugee

presence in their midst. This will help reduce the tensions that are often witnessed between

refugees and host communities over land use, natural resource management and cultural

differences. Apart from a mention at Clause j4, the Bill has not adequately addressed itself to

the critical issue of host communities that often face the brunt of refugee presence in their

midst. Apart from sharing common social amenities, it is my proposal that this section be

expanded to include the sharing of economic and other benefits by refugees & the host

communities so as to meaningfully integrate refugees into the local communities. lt is

important to note that most of local communities evidently face the same challenges as

refugees except that they have not crossed an international border. This may help tone down

the acrimony that has often existed between Refugees and Hosts especially in a context like

Turkana's. ln the words of a refugee scholar, Dr. Ekuru Aukot, it shouldn't be better to be a

refugee than a Turkana in Kakuma again.

Freedom of Movement for Refugees (See Clause z8 of the Bill) J

Progressively, refugee hosting countries that are enacting refugee legislations at this point in

time, such as Republic of Uganda in zoo6 and most recently Ethiopia, have recognized the

need to allow refugees the freedom of movement. Refugee zero-grazing/warehousing in

refugee camps/settlements has proven to be ineffective as it has concomitant negative

repercussions on refugee livelihoods and self-reliance. Uganda for instance has a liberal

refugee law/policy that allows refugees the freedom to move and earn a living. The UN

Convention, 1951 also accords refugees this right. Notably, Kenya has signed to this

convention and to the Protocol of 1967. While it was provided for underthe zot6 Agostino



EkaiNabenyo, LLB (UoN), LLM (Dar)l

P.O Box 1o1-3o5oo, Lodwar-Kenya. Tel: +2547t5248355

E-Mail: ikainabenyo@gmail.com

October t6th, zotg

Clerk of the National Assembly

P.O. BOX 41842-ooroo

Nairobi, Kenya

Attention: Departmental Committee on Administration and National Security

RE: The Refugees Bill, zotg: A Memorandum

lntroduction

ln keeping with the developments taking place globally, Kenya has instituted a review of its

refugee legal and institutional framework so as to align it further with international norms and

best practices. The Refugees Bill, zotg is currently before the National Assembly of the

Republic of Kenya as a Government sponsored Bill, tabled by Hon Aden Duale, the Member of

Parliament for Garissa Township who also doubles up as the Leader of Majority Party in

parliament. Pursuant to Article tt8(t)(b) of the Constitution of Kenya,2o1o,I do hereby wish

to submit this memorandum to the committee detailing my observations and/or comments

critical of a clause, provision or omissions in the Bill.

Key Provisions in the Bill

' Ekai Nabenyo is a holder of Bachelor of Laws (LLB) degree from the University of Nairobi and a Master of
Laws (Migration and Refugee Law) degree from the University of Dar es Salaam (United Republic of Tanzania).
His LLM Thesis was Titled: FreeingRef ugees f rom the Limbo of Donor-Dependency: An Analysis of Kenyo's
Ref ugees Bill, zot6.
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Neto Bill that was rejected by the President due to concerns on public participation, Freedom

of Movement for refugees has not been provided for under the current Bill. lt is high time

Kenya provided for this in consonance with global developments in refugee management and

because Kenya is a state party to international refugee instruments that allow refugees the

freedom of movement. Parliament should also examine this proposal especially in light of the

developments at Kalobeyei Refugee Settlement in Turkana County through the Kalobeyei

lntegrated Social and Economic Development Programme (KISEDP) and in which Kenya is a

global leader. Globally, there is likely to be a shift from Refugee Camps (temporary and

makeshift) to Refugee Settlements (permanent) in the very near future and the proposed law

must take care of this early enough.

Right to Work for Refugees (See Clause +o(tXm))

The right to work for refugees has not been captured at all apart from an indirect mention at

Clause ao(r)(m) of the Bill. The said clause provides as follows:

" A person commits an off ence if that person

(m) Being a refugee, works or is engaged in gainful employment without the payment of tox"

This particular section is problematic as it is not explicit on whether refugees are allowed to

work. Criminalizing "gainful employment without the payment of tax" appears to suggest

that refugees are allowed to work. The law only penalizes them for non-payment of tax from

the benefits accruing from the employment. lt loosely means that if a refugee engages in

gainful employment and duly pays the statutory taxes as required by law, they will be within

the law. Does self-employment such as running wholesale or retail business inside the refugee

camps/settlements amount to employment? There is need to reconsider the wording of this

particular clause to take care of the lacuna I have pointed out.

Access to employment for refugees is a matter that is progressively being adopted in the

refugee world and there is need to finally decide whether or not Kenya intends to allows its

refugees the right to work. Pursuant to The Kenya Citizenship Regulations,2012 there is a

Class M permit that, in theory, ought to be given to refugees who elect to engage in gainful
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employment in Kenya. However, only in rare cases does this happen in practice and refugees

qre essentially not allowed to work. There is need to create an equilibrium between law and

practice as far as refugee protection and management in Kenya is concerned. Ambiguity and

lack of clarity also creates room for loopholes for a possible legal challenge to the law in the

future eh
Refugee Status Appeals Committee (See Clause rr of the Bill, zorg) 4

There is need for the Refugee Status Appeals Committee to be chaired by a person qualified

to be a iudge of a superior court since it is a body that decides whether or not refugee status

is accorded, which is very critical in refugee protection.

Extinguishing Derivative Refugee Status for Dependents (See Clause t7(6)) --)
Notably, Clause t7(6) is problematic as it indirectly extinguishes refugee status for family

members and other dependents when the principal loses refugee status contrary to the UN

Convention , i951. There is need to revislt this particular provision as the opportunity to apply

anew for refugee status consideration is inadequate. Refugee status determination is an

individual-based consideration and that a principal refugee loses refugee status should not

extinguish the status of those who got derivative status on account of having been the

principal's dependents.

Commission of a Criminal Offence in Kenya While Awaiting RSD (See Clause 23(5))

Clause B$) of the Bill is also problematic as lt provides that commission of a criminal offence

while awaiting refugee status determination empowers the Commissioner to strike them out

of the RSD/asylum application process. This is very harsh as commission of such an offence

can be punishable under the Kenyan criminal law without necessarily requiring that an

individual loses their right to be granted asylum or acquire refugee status. There is need to

reconsider this particular provision.
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triminalization of Failure by Asytum Seeker to Report (See Clause +o(c)) 4
'Clause +o(c) is also problematic as it criminalizes failure by asylum seekers to report to a

refugee officer within a set period of time. ln general, it is improper to punish a refugee for

failure to report presence during the asylum seeking process especially during the period

when they haven't got in contact with a Government refugee officer or UNHCR. Given the

vulnerabllity and psychological torture that some asylum seekers go through, there ought to

be a provision for such punishment to only happen if a refugee fails to report "without a

reasonable excuse".

Non-Refoulement (See Clause zg(z))

Clause z9(z) appears to negate the non-refoulement principle as it empowers government to

"refouler" back to their country, individuals considered a threat to national security and public

order even if those persons feel unsafe back home. While national security consideration is an

exception to the general rule against non-refoulement under the UN Convention,1951, there

is need to reconsider this to require this "in time of war or other grave and exceptional

circumstances" as provided for under Article 9 of the UN Convention, t95t. Whether an

individual is a threat to public order is subjective and prone to abuse by the authorities. The

inclusion of public order as a ground for breaching the principle against non-refouler needs to

be reconsidered.

Subjecting Asylum Seekers/Refugees to Medical Screening (See Clause t6)

Clause t6 is problematic as it requires a mandatory health screening for all asylum seekers and

refugees entering Kenya for the purposes of detecting and containing the spread of

contagious diseases. The current practice is that all migrants are not subjected to health

screening, apart from the requirement for a yellow fever certification that is a global practice.

Subjecting asylum seekers to this screening is punitive. The clause should be reworded to

specify that only asylum seekers from countries that are suspected to have an outbreak of

contagious diseases shall be subjected to the mandatory health screening.
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key Provisions Not Provided for in the Bil!

'Preferential Treatment for Refugees Originating from East African Community (EAC)

Member States

Kenya may set the pace by granting refugees originating from EAC Member States special

refugee status or better still, regarding them as EAC community nationals and not refugees.

This of course shall be subject to EAC Treaty and Protocols as well as Kenya's immigration

laws. The implication of this is that refugees from Uganda, South Sudan, Burundiand Tanzania

shall be exempted from refugee status, strictly defined. There is need to look at and learn

from the European context where for instance a Holder of European Union Passport may live

in any part of the European Union without having to apply for refugee status if their country

were to experience events that result into a mass exodus of asylum seekers.

Provisions on Land Acquisition for Setting up Refugee Holding/Designated Areas

Pursuant to the provisions of the Community Land Act, zot6 and the Land Act, 2012, there is

an urgent need for this Bill to specify steps that ought to be taken by a County Government

or the relevant National Government departments for acquisition of community land for

hosting refugees with adequate public participation as a mandatory requirement. The

experience in Turkana County for the acquisition of the community land in Kalobeyei for the

Kalobeyei Integrated Social and Economic Development Program (KISEDP) is not clear but

anecdotally has been that the county government made pronouncements setting aside the

community land for refugee hosting in the assumption that the project was a win-win for both

refugees and local communities. That is a very dangerous precedent setting a recipe for a

chaotic future especially if a new county government comes in and declares the manner in

which the land was acquired and allocated for refugee hosting by the previous county

government a nullity due to want of legal procedure. There is need to provide forthe relevant

procedures to be followed in such land acquisition in the Refugee Bill, 2o19 so as to avoid

processes that are backed up by nothing more than political goodwill of the current county

administration. This will cushion refugees from the changing political establishments

nationally and in the counties.



Family Re-Union

The critical issue of family re-union that is a basic tenet in international refugee protection has

not been captured at all by the Bill. There is need to have a provision in the Bill to govern how

family members may be re-united before, during or after the RSD process.

Ouster Clause

a) Status Eligibility Panel

-"r*.atus Appea ls Committeeb)

c) High Court

I
I x

d) Court of Appeal

I T

:f

e) Supreme Court

It is provided under the Bill that an applicant for refugee status who is dissatisfied with the

decision of the Status Eligibility Panel may appeal to the Appeals Committee and further to

the High Court. However, to avoid the abuse of the court process by asylum seekers, there is

need to have an ouster clause in the Bill to expressly provide that the decision of the High

Court shall be final.



(onclusion

As pointed out throughout this Memorandum, there are key omissions that the Bill has not

adequately addressed as far as refugee protection and management in Kenya is concerned. lf

this particular provisions are included in the Bill and the already existing ones are re-examined

with a bid to make the necessary changes, the Refugees Bill, zotg will be a very progressive

and liberal refugee policy for Kenya's refugees. There are, however, clauses in the Bill that

require fine-tuning due to typographical and other minor errors that may not go into the heart

of the contents of the Bill but may cause ambiguity.
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MEMORANDUM

To: Departmental Committee on Administration and National Security of the National Assembly

From : Eldoret Refugee Community Representatives

Date: 8th November, 2019

Subject: Eldoret Refugee Community views and recommendations on the Refugees Bill,20l9

Introduction

The Eldoret Refugee Community Representatives (hereinafter referred to as the

Representatives) is a group of refugee community representatives residing in diftbrent parts

of Eldoret and the larger Uasin Gishu County. The representatives comprise of refugee

leaders, students, business persons and pqgsons living with disabilities, drawn from the

different refugee communities residing in Uasin Gishu County,'in particular Eldoret. Some

of the nationalities represented include: South Sudanese, Somalis,.Congolese, Burundians,

Sudanese and Rwandese. The leaders are duly elected by the refugee community in Uasin

Gishu County.

2. The representatives are tisked with coordinating the community affairs in liaison wittr ttre

governnient thiough Refugees Affairs Secretariat and other dgencies; enhancing piotection

and promotion of refugee rights through monitoring and reporting of human rights

violations; and voicing community's grievances and concerns to relevant stakeholders,

among others. It is on this backdrop, that the representatives have gathered contributions

of the refugee community residing in Eldoret on elements of the Refugees Bill,20l9. This

memorandum, therefore, outlines some of the pertinent issues of concern as raised by the

community and it is our wish that they inform the development of the refugee law.

F,
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Sirmmarv of Issues

tr. Police harassment and arrests

Refugees are given identification documents by the government (RAS) and examples of

this include the Refugee ID cards, movement passes, appointment slips, proof of

registration and waiting cards, the police still harass and arrest refugees even rvhen they

have this documents.

We recommend that the police and other government officials to recognize refugee

documents and to stop the harassment of refugees.

2. Freedom of movement

Section 8 (2) of-the Refugee Bill says that the commissioner of refugees will give

movement passes to refugees in order for them to move within the country. As Eldoret

Refugees, we move to other areas to look for edtfration, work, medical assistance and to

visit our relations. Unfortunately, the police arrest us and harass us even with the

movement pass from RAS.

r At times,'we are forced to pay money at the numerous road blocks is the police do not

recognize the movement passes issued.

.. We.recommend that

a) For police offlcers to recoglrize movement passes as valid documgnts that are given by

the government and not ask for bribes from refugees.

b) [f the government can do away with the requirement to obtain movement passes and to

allow free movement of refugees

3. Access to financial services

Section 28 (4) of the Refugee Bill says that refugees can contribute to the economic and

social development of Kenya. This is a good section and as refugees we support it.

However, refugees are not able to use their identification documents (The Refugee ID

card) to access important services such as M-Pesa, M-Shwari,,E-citizen, Banks and
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Bank loans, KRA PN, Driving licences and TIMS Account (NTSA) which are key and

very essential services.

We recommend that refugees be able to access this services with their refugee ID card in

order to enable them contribute to the economic and social development of Kenya.

4. Provide for more areas for refugees to reside

_ 
r Presently, all refugees are to stay in Kakuma and Dadaab refugee camps and all new

arrivals are issued with Kakuma refugee .urnp do.,i.entation.

. However, refugees may want to stay in other places such as Eldoret, Nairobi, Nakuru so

as to access schools, hospitals and other amenities of their choice. We support that

Section 28 (2) of the Bill provides that the Cabinet Secretary can designate counti-s tu

host refugees.

r We recommend that more designated areas such as Uasin Gishu County be added to the
l+ l+

list of designated areas.

5. Access to work permits

. All foreigners including refugees require work permits to work in Kenya. Currently, it is

very hard for refugees to dcquire wriik permits for work and livelihood pdrposes.

. This exposes refugees to police hatassment, exploitation and abuse.

r We recommend that the government to make,work permits more accessible for refugees

to work, open businesses and pay taxes.

6. Additional grounds for expulsion

The requirement for refugees to abide by all the laws of Kenya or be expelled from the

country is unfair and discriminatory as given in Section 23 (5).

Asylum seekers and refugees in Kenya who break the Kenyan law should be punished

just like any other Kenyan as provided in the law. A refugee should only be removed

from Kenya if they are a threat to national security



a

It is recommended that asylum seekers should be taken through the same justice system

that Kenyans go through when they commit crimes and not be expelled from Kenya

It is also recommended that additional grounds to expel a refugee from Kenya to be

removed from the bill.

Conclusion

. The Eldoret Refugee Community appreciates the opportunity provided to us to outline and

express our views on the Bill.

r -W€, the undersigned submit this memorandum to thE Departmental Committee on

Administration and National Security of the National Assembly in response to a call for

public participation by the said Committee as required by Article ll8(l) (b) of the

Constitution of Kenya, 2010 and Standing Order 127(3) oftheNational Assembly Standing

Orders.

l+ l+
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3. Exclusion and Disqualification from refugee starus. (Section a (l) (d)); The bill

excludes secondary movers from seeking asylum in the country and unlike the 20t16 Act

which wa^s silent on this, the bill puts it as one of the reason to exclude persons from

seeking asylum in the country. We recommend removal of this clause as seeking asylum

in another country should not be a basis for denying one a right to apply for asylum in
Kenya as provided under intemadonal conventions ONCSR 1951 OAU 1969). The

section on "exclusioo" also seems to focus on fleeing persecution but does not take into

account other relevant considerations like fleeing external aggression, occupation, forergn

domination, or everits seriously disturbing public order. It is critical that these clauses be

amended to ensure that they are in line with the pror.isions of the OAU Convention.

4. The Act at secdon 19(2) introduces expulsion of refugees for breach of public order or
public morality irrespective of whether it is linked to clarm ro asylum. Expulsions ba^sed

on morality rvould be in contravention to the pnnciple of non-refoulement. It is enough

to expel them based issues of nadonal security which is captured by clause 19(1) The

applicauon of laws of Kenya to the refugees and the penalties prescnbed the same in

those laws should also apply for refugees without expelling them. The aspect of public

morality here as a ground for expulsion which may be conceived to target minority

groups such as LGBTI and should therefore be addressed. kaving it as is would lead to

discnmination.

5' Inclusion of refugees in economic and social development of the country - Section 28 (4)

of the Refugee Bill acknowledges that refulpes are entitled to contribute to the economic

and social development of the country. l{owever, this progressir,'e prorrision is

undermined by liminng this contribudon "subiect to the Act." It remains vague as to

what this actually entarls. It should be expanded to include the right to identification

documents, travel documents, social protection, access to education and health se6,'ices,

engagement in livelihood activities as well as an obligadon to contribute to the nadonal

and local economy through taxation. (fhis pmfision sltould be conrpared to mure progressiu bgal

framen'orks (srch as Llganda) n,ltere tbere is gnanr Eecification oJ tbe econurztic ond .rocial igbts to be

ety'oyed by rcf$es, and the pnciseJom of dommentdion to n,hicb refrrycs aft entitled to dt:ces.r l0 tbesc

nghls.)



T'hroughout the Bill, rights are only referred to in generic and not specific terms.

Government should ensure that institutions presiding over these various aspects of life
are cognizatt of the plight of refugees and that their govemment issued documentadon

is recognized by these entities.

6' Secdon 31(1) enables to the Commissioner to require any refugee is within a desrgnated

^tea 
to move to or reside in any other designrted area. This does not provide for a

consideradon to their protecdon and safety of the refugees but creates an offence on
farlure to comply in clause 31(2).'Ihis section should be amended to include the

condition that the safety and protection of the refugee is ensured and prioritized before

they are moved to other areas.

7 ' Restricuon of persons entering desrgnated areas; Section 33(1) Restricts entrance to a
designated arcaby persons other than refugees and those authorized by commissioner.

This provision is a hindrance to the local integration of the refugees and host

communities' This provision should be removed or altemadvely activities that would

warrant authotization before entry should be cleady stated.

8. T'he Bill at Part IV (Reception nf refugees & Asylum -seekers) principle of Non-
penalisation on account of illegal entry which is steeped in the 1951 UN Convendon on
the Status of refugees. This should be included alongside at secrion 24 to prevent

exploitation of new entrants by nefarious elements in the society.

Stgned

For Kituo Cha Sheria (rt
C.'M447 Wryl4ary

Coast Re fugee l,eaders Representatives tt /tcslzo,7

,t/ (&fu.tv
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PURSUANT TO THE REFUGEE BILL NO. 62 OF 2019

'fo:

The Clerk of the National Assembly,

Padiament,

P. O. Box 41,842-00100,

NAIROBI.

Kituo cha Sheria - Coast Regional Office (a Non-Govemmental Organization pursuing to
access justice for the poor and marginalized via legral aid ancl civic educadon, aclvocacy and

Public Interest Liugation) having considered the proposed legrslation in consulation with the

refug'ee community at the Coast Region, do highlight some points of interest and make the

fo llowrng recommendation s;

1' Meaning of *rcfugee"l Section 3(1) of the billomrts a well-founded fear of being

persccuted on basis of sex a^s one of the rea^sons one would be considered for
consideradon for refugee status. T'his is unlike the 2006 Act (In line with the 1951 UN
and the 1969 OAU conventions on refugee matters that listed fear of persecution based

on sex as a reason for seeking refugee status.) this clause would result in many being

barred from seeking ar,.df or getting asylum based on their sexua] orientation.

It is our recommendadon that sex be rncluded as a basis for one having a rvell-founded

fear of persecution in the sard definition.

2' Amcnd secdon a(t)(a) by deleting the words 'the internadonal Crimes Act'and replace

with 'any international instrument to which Kenya is a party'as follows: Secdon 4(1) (r)
has committed a crime against peace, a war crime or a crime against humanity a^s defined

in any intemadonal instrument to which Kenya rs a party. The reference to the

Intemational Crimes Act may not adequately cover other similar crimes not provided
undcr the said Act but provided under the Geneva Conventions I-IV and Additr6nal
Protocol I & II.



RCK

E ,tr-e ,4 + lrv,gr,tl4

r,,7 to1*Y'I'OG c ', ,*h^(d rAkt\n' Y

REFUGEE C0ilS0RTlU1'l of l(EilYA
Advocacy and Policy Development Centre
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MEMORANDUM

To: Hon. Paul Koinange, Chairman of the Departmental Committee on Administration and

National Security of the National Assembly

From: Refugee Consortium of Kenya (RCK)

Date: 8th Novemb er, 2019

Subject: Submission of RCK views on the Refugees Bill,2019

Introduction r+

1. The Refugee Consortium of Kenya (RCK) is writing to you in response to the call for

public participation advertised by the National Assembly Departmental Committee on

eaniinistration and National Security to'get public views'on' Refugeei giU, Z0t9

(National Assembly Bill No. 62 of 2019). RCK is a registered national non-

. governmental organization whose mission is to safeguardand protect the rights and

. dignity of forced migrants and host commtrnilies thrrough the provision of legal aid,

psychosocial services, advocacy, capacity building and promotion of inclusive

govemance. As a critical stakeholder in refugee management in Kenya, RCK wishes to

submit its view on the Bill as well as recommendations on areas of improvement.

Analysis of Issues

2. Refugees need protection and are protected under Kenyan law

a. Who is a refugeeT: A refugee is a person that had fled their home country into

another country for fear of persecution based on race, nationality, religion,

political opinion, or membership of a social group and is unable or unwilling to

return to their home country owing to this fear. It also include those nationals

of a foreign country that have fled war, foreign domination and occupation and

other events seriously disturbing public order. By this definition, nobody choses
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to be a refugee and are therefore referred to as involuntary or forced migrants.

The reason they flee their home country is to seek protection for their lives. This

is the main reason they come to Kenya.

b. Majority of refugees/asylum seekers are women & children: There are 479,194

refugees and asylum seekers in Kenya as at 3ltt August, 2019.r Seventy-nine

percent of these come from the restive regions of Somalia & South Sudan

fleeing war and armed conflict. A ma.iorit.v o.f those that .flee are women and

children who constttute 78 percent of the re.fuqee and aqtlum seeker pooulation

in Kenva. As is normally the case, women and children are the most vulnerable

in instances of armed conflict.

c. Kenyan law is sensitive to refugee protection: Guiding principles of the refugee

protection in Kenya are found in the

i. Constitution of Kenya,2}l0 (reference Nt.2(5) & 2(6);

ii. United Nations Convention relating to the Status of Refugees, done at

' 
Geneva on 28th July, l95l and acceded'to by Kenya on l6th May,1966;

iii. Protocol relatiQ to the Status of Refugees, done at New York on 316

Janu ary 1967 and acceded to by ("nyu on l3s November l98l ;

iv. Organization of Africa Unity Convention Goveming the Specific
' 

Aspects'of Reflrgee Problems in Africa, done at Aaais eUaUa on 10s

September, 1969 and ratified by Kenya on 28m December, 1987

3. $hy amend the Refugees Act, 2006:?

. a. Irprove measutes to maintain the civi.lion and humanilqrian in character of

refugee proteclion . :

i. Refugee regime is meant to protect the people in need of international

protection. This can be done through:

a) Screening: Security and medical screening are necessary to

ensure that asylum seekers entering the country pose no harm to

Kenyans and other persons living within our borders. These

provisions, in spite of their necessity, are missing in the Act but

are present in the Bill under clause 16 &27.

b) Control qf designated areas: The Act and the Bill create

designated areas in their provisions. However, clause 33 of the

I United Nations High Commissioner for Refugees,
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Bill goes further and empowers the Commissioner to restrict

entry into designated ileas. This control ensures that the

Government is.aware of and controls who accesses the camps

and who resides therein so that excludable elements do not gain

entry.

c) Refugee and asltlum seeker registration & data management:To

ensure that civilian and humanitarian character of refugee

protection in Kenya, the Government needs to know how many

refugees and asylum seekers are in Kenya and where they reside.

The Bill provides for a refugee register in clause 39 and provides

under clause 3l that refugees and asylum seekers must notifu the

Commissioner every time they move. The Act only provides for

the movement passes but does not provide for a register for

refugees and therefore this provision is good as it will improve

the management of refugees.

d) Application V exclusion parameters: Exclusion parameters are

meant to deny status to asylum claimants that have committed

serious non-political crimes that include international crimes.

Sectioir 4 ofthe Refugees Act, 2006'has this provisiori. The samb

has been retained in clause 4'of the Refugees Bill, 2019 but this

provision is much glearer. than wlat is prqvided under section 4

of the Act;

e) Expulsion: Expulsion of refugees and asylum seekers that are.. :

adjudicated to be a threat to national security and public order.

The Act has makes provision of this in section 2l which is

replicated under clause 19 and 29 of the Bill. However the

provisions of clause l9(2) and23(5) of the Bill go beyond what

is necessary and allowable under the Constitution and other

applicable laws. We recommend that they be revised as per the

attached schedule of amendments in our written memorandum.

b. Strengthen the statutory institutions to effectively maintain the civilian and

humanitarian character of refugee protection in Kenya

i. Stq{fins at the Refugee Afairs Setetartat (RAS.|: The body that

currently administers the Act is RAS. One of the biggest challenges that

l+
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RAS has is understaffing. This means that they have to rely on donor

funding for support. This situation is not optimal for an agency that is

meant to vet and verifu claims of asylum from foreign nationals. It is

akin to having the Immigration Department substantially funded by

foreign donors. The Bill creates the Department of Refugee Services and

provides that it be staffed by the National Govemment (see clause 7(3)).

ii. Increased re.fusee status determination (RSD) riqour: The Bill creates a

panel that ensures initial refugee status determination (RSD) decisions

are valid; that those asylum claims that fall under the exclusion clause

in clause 4 of the Bill are not granted asylum. This strengthens the

rigorous nature of the process and ensures that those accessing the

asylum space in Kenya deserve intemational protection. The Act does

not have this safety feature.

iii. Clear mandate qf the Re-fugee A-ffairs Committee (RAC) renamed

Refugee Advisory Committee by the Bill: Section 8 of the Act creates

RAC. The section also pBvides the mandate of RAC as assisting 'the

Commissioner in matters conceming the recognition of persons' which

is vague. Clause l0 of the Bill provides a clear mandate foe the rerurmes

Refug'ee Advisory Committee of which the'Commissioner fof Refugee

Affairs shall be the chairperson. This new RAC will support the Cabinet

- Secretaqy. on policy key policy decisipns suqh as when to grant refugee

. status gn masse (prima facie recognition) yhere there is a large influx of

asylum seekers that DRS capacity may not be able to handle. With a

clear mandate RAC will be able to effectively assist the Cabinet

Secretary to make decisions that will maintain the humanitarian

eharacter of refugee protection in Kenya.

Clarify provisions that would allow refugees to contribute to Kenya's social

and economic development

i. Refugees are contributing to the economic and social develowent in

Ken:ta:

a) According to a recent study conducted in Kakuma2 refugees own

about and run about 1000 businesses in the camp with an

lo

I

c.

2International Finance Corporation (2018). Kakuma qs a Market Place,lFC: Washington DC, USA.

4



ll

estimated household consumption of Kes.4.1 billion in Kakuma

Town and Kes.l.7 billion in Kakuma camp itself.3

b) Mobile phone penetration among refugees in Kakuma is high

(69% in the camp and 85o/o in the town) and so is the use of

mobile phone money platforms such as Mpesa. This increases

the level of transaction by refugees which yields revenues for the

service providers that can be taxed and thereby contribute to the

Consolidated Fund.

c) Refugee owned businesses also contribute to the reduction of

unemployment in Kenya. According to a study done in 20154 of

all the businesses that are owned by refugees in Nairobi, half of

those employed therein are Kenyan nationals.

Re-fugees Act as is framed limits the Government's abililv to reap the

b e nefr!; pf_r e[s999_h9$ug:
- a) Only 38 percent of refugee owned businesses'in Kakuma are

registered owing to uncrBar legal framework. The Act speaks of

'wage-earning employment' which many Govemment offrcials

take to mean formal employment thereby denying the chance for

refugeel to regilter their businesses ahd' contribute to 
-the-

Consolidated Fund through taxes.

.b) Bank aqcount penetration in K.akuma for instance is low (10% iq

thE qanlp and 54Yoin the town)5 owing tp lack of recognitiqn of

refugee documents. This situation persists because refugees have

restricted access to Kenya Revenue Authority (KRA) PINs that

would allow them to open and operate bank accounts. This

situation leads to a lot of money that is outside the financial

institutional framework and thus hard to track.

c) In Nairobi, only 5o/o of refugees report having a work permit6

. despite the fact that they have businesses that contribute to

l+

!

3 Ibid p.

a Refugee Consortium of Kenya (2015). Mytlu and Trutlu, RCK: Nairobi, Kenya

5 Ibid, IFC (2018)

6Ibid, RCK (2015)
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reducing unemployment in Kenya. The specific reference of
owage-earning employment' coupled with a lack of express

provisions of what refugee documentation entitle the holder

contribute to this situation.

d) Despite the high mobile phone penetration, the law limits

refugee access to the mobile phone services as it does not

recognize the refugee documents as sufficient for the purposes

of registration. This means that the revenue that would have been

generated form refugee transactions will be lost as they will be

locked out of the available-mobile phone platforms.

iii. There needs to have a clear reference to re.fugee rights and duties to

support refugee contribution to Ken)ta's economv:

a) The Bill does provide a requirement for documents to be issued

by both levels of Government to allow refugees to contribute to
- 

the social and economic fabric of Kenyan society.

. b) However the provisions of ttFBill do not go far enough to state

what these documents would entitle refugees to e.g. KRA PlNs,

' work permits etc
' 'c) 

The Bill dlso'creates ari offence of not paying taxes but does not '

create a duty for the same.

d) These gaps.ne-ed to be addressed as.per our reco.mmendations in .

the schedule of amendments.

d. Clarify provisions on durable solutionsfor refugees in Kenya

i. Refugee status is not meant to last forever. Protection for refugees is a

temporary matter. It is meant to last until a durable solution is found.

There are three durable solutions that are recognized globally. These are:

voluntary repatriation (where refugees voluntary return to their home

country); third country resettlement (where refugees gain access to

another country not their home country for the purposes'iof protection)

and local integration (where refugees are granted right similar to those

of nationals of their host country). In Kenya, the two most common

durable solutions are voluntary repatriation (as is the case with the

Somali refugees in Dadaab) and third country resettlement. Kenya does

not implement the local integration durable solution.

t

6



t

ii. The Act does not have a clear provision on how the Commissioner for

Refugee Affairs is meant to promote durable solutions. The Act gives

the responsibility of seeking durable solutions to the Commissioner for

Refugee Affairs (CRA). However it neither spells out what these

solutions are nor how the CRA is go about implementing the same.

iii. The Bill elaborates on this issue. It devotes an entire part (Part VII) to

this matter. The sections in this part elaborate clearly the duties of the

CRA when it comes to implementing durable solutions for refugees.

This elaboration is likely to yield success as it enunciates clearly the

durable solutions that are prioritized (voluntary repatriation and third

country resettlement) as well as the steps that the CRA will undertake to

ensure that these durable solutions are achieved in Kenya.

Conclusion

4. In conclusion, RCK would like to reiterate its appreciation to the Committoe on

gtgaging the public on this important issue. Moreover, vyg recognize that the Bill as is

presently drafted is'a good step towards addressing the issues that refugees face in

Kenya. However, there is more though that needs to be put into its provisions. RCK

therefore recorlmends a list of amendments that can be able to.improve the. provisions

of the Bill as attached to this memorandtxn. '

5. Nobody choses to be a refugee; they are forced by life threatening circumstances to flee

their homes to seek refuge in Kenya. While they are here and beforg they get a durable

solution, the law should allow for them to live in dignity, to eam from their hard work

rather than rely on hand-outs and contributeto the economy of this great nation.
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COUNTY GOVERNMENT OF GARISSA

MEMORANDUM OF VIEWS ON THE REFUGEES BILL,2019 (NATIONAL

ASSEMBLY BILL NO.62 OF 2019) SUBMITTED TO THE DEPARTMENTAL

COMMITTEE ON ADMINISTRATION AND NATIONAL SECURITY OF THE

NATIONAL ASSEMBLY

Introduction

This is a memorandum of views on the Refugees Bill, 2019 (National Assembly Bill

No.62 of 2019) submitted by the County Government of Garissa. The County

Government takes note of the Constitutional mandate of the National Assembly to make

legislation and lauds the Departmental Committee on Administration and National

Security (DCANS) for organising for public input as requires by article I I 8( 1 Xb) of the

Constitution of Kenya, 201 0.

Summary of Issues

C ounty governme nt exc lus ion

County governments are the levels of government that directly engage with refugees anC

asylum seekers as they are hosted in the counties. For instance, the County Govemntent

of Garissa has been hosting refugees in the Dadaab refugee camp complex for close to

three decades. The refugees have lived side by side with the residents of the county and

shared the local resources. Since the Constitution of Kenya, 2010 has devolved certain

functions such as provision of water and health care which are among the shared

resources between the two populations, it is important that hosting county governments

are involved in the decision making process that would affect the sharing of such

resources

We however note that this is not reflected in the Refugees Bill, 2019. Clause 9 creates the

Refugee Advisory Committee (RAC). The Committee is meanl to advise the Cabinet

Secretary on policy decisions such as setting up designated areas among other decisions.

We view the provision for a representative from the Ministry of Devolution and a

representative from the Council of Governors as inadequate representation. He who wears

the shoe know where it pinches. We recommend that hosting county governments, that



have first-hand experience with refugees, are represented in the proposed Refugee

Advisory Committee.

Additionally, clause 34 calls for the sharing of resources between the refugees and host

community. It puts the responsibility to ensure this sharing on the Commissioner for

Refugee Affairs. It further provides that the responsibility of raising awareness among the

host community on co-existence with refugees lies with the Commissioner. Whereas this

provision is necessary for the social and economic integration of refugees, we take issue

with the fact that the Commissioner need not engage the County Governments hosting

these refugees. We wonder how the Commissioner of Refugee Affairs can ensure shared

use of resources that is provided by the County Governments without the involvement of

the County Governments that host refugees. We further urge the Departmental Committee

on Administration and National Security (DCANS) to review this provision and include a

clear provision that will compel the Commissioner to engage the hosting County

Governments on such decisions.

Non-retroactiviU of penal\t on double registration

The County Government of Garissa has noted that clause 40 (3) creates the offence of

double registration. That is to say that where a Kenyan kt'ffiregisters as a refugee

then he/she commits an offence. Whereas there is need to regulate this matter for the

effective implementation of the Bill, if it becomes law as is. we are concerned about the

late of the current stock of Kenyans registered as refugees.

*- There are a number of Kenyans that are registered as refugees in the United Nations High

Commissioner for Refugees (UNHCR) database. Some of these Kenyans were registered

while they were minors by their adult parents and relatives. Others registered as adults.

They registered as refugees in order to receive food and other type of assistance provided

to refugees during drought period when other sources of assistance failed them. As such,

they did this for their very survival.

They are currently living with the consequences of this decision. Kenyan children

registered as refugees that have reached the age of majority cannot get a national

identification card as their names are still in the refugee register. Without the national

identification card, they cannot get jobs or get access to higher education financing from

institutions such as the Higher Education Loans Board (HELB) that requires the

document. Some have been passed over for scholarships overseas because they cannot be

')



able to travel abroad without a passport that requires the national identification card.Our

fear is that the provisions of clause 40(3) may be applied retrogressively thereby adding

hardship to these people.

Therefore the County Government of Garissa recommends that the clause expressly states

that it will not apply retrogressively. This will ensure that the law will not be used to

punish past indiscretions. We further call upon (DCANS), using its constitutional

authority of oversight, to inquire from the Ministry of Interior and Coordination of

National Government about the progress of re-registration of those affected as Kenyans as

ordered by His Excellency the President Hon. Uhuru Kenyatta in 2017 at a public

function in Garissa.

ll Clontrol o.f designated areas

Clause 33 of the Refugees Bill provides for the control of designated areas. It forbids the

entrance of any person not authorizedby the Commissioner or that is not a refugee or an

employee of the Department of Refugee Services (DRS) in to the area. Moreover. it

makes it an offence to enter the designated area without the authority of the

Commissioner.

We understand that this provision is necessary to ensure that the civilian and

humanitarian character of the designated area is maintained. However, we are concemed

that the implementation of this provision may hinder the effective execution of refugee

hosting county goverrrments' mandate. Clause 2 lists settlements among designated areas.

It is our understanding that trade activities are envisioned in such settlements to enhance

integration between refrrgees and the host community as it currently the case with the

Kalobeyei Settlement in Turkana County. If our understanding is accurate, how would

county governments be able to access these areas for the sake of revenue collection and

enforcement of other county laws? Additionally, where an emergency occurs which

would fall under the jurisdiction of county goverrrments to address, the hosting county

governments would have to seek permission from the Commissioner of Refugee Affairs

to effect their constitutional mandate.

This provision needs to be better phrased to facilitate the county governments to execute

their constitutional mandate in the designated areas. A proviso needs to be provided that

in cases that fall under the jurisdiction of the county governlnent, then nothing in the

J



provisions under clause 33 shall be deemed to limit the hosting county government to act

in accordance with its constitutional mandate.

Reception centres

Garissa County Government welcomes the provisions on the creation of reception

centres. We view these centres as essential to maintaining a civilian and humanitarian

character of refugee management in Kenya. Receptions centres will be places where

asylum seekers will be screened for security and medical issues thereby ensuring that

hosting refugees and asylum seekers do not affect the security and public safety of

Kenyans.

Be that as it may, we view that this provision will be fraught with a significant challenge.

The border between Kenya and Somalia, the biggest contributor of refugees in Kenya,

remains closed ostensibly to improve national security. This decision has had the opposite

effect to what was intended. The closure has meant the withdrawal of government

presence at border points which means no security or medical screening. Those plying the

routes between the two countries for the pqposes of trade have fell victims to bandits that

charge them unofficial taxes.

In light of this concem. we propose that the law provides that these transit areas be

constructed as soon as possible. We also propose that the centres be constructed at a

reasonable distance from the country of origin to ensure the protection of asylum seekers.

Finally, we request that DCANS follow-up with the Ministry of Interior and Coordination

of National Government to understand whether the decision to close the border between

Kenya and Somalia still serves the purpose for which it was intended.

cal the C loner

Clause 8 creates the office of the Commissioner for Refugee Affairs. This is an important

office as the Commissioner is the overall manager of refugee affairs in Kenya. We

therefore believe that this position requires clearly spelt out requirements of the office

holder. Furthermore, the appointment of the Commissioner needs to be competitive and

the appointment made through aGazette Notice.

4

Freedom of movement



Freedom of movement is a human right. Refugees and asylum seekers, like other human

beings, also have this right. The same has been affirmed by our courts in the case of

Attorney General v. Kituo Cho Sherio & 7 others l20lU eKLR.ln that case the Court of

Appeal affirmed the reasoning of High Court delivered by Justice Majanja in Kituo Cha

Sheria & 8 Others v. Attorney General [20131 eKLR.He found that article 26 of the 1951

United Nations Convention on the Status of Relating to Refugees was recognized by and

should be read into the Constitution of Kenya. 2010. Article 26 of the Convention

provides for freedom of movement for refugees.

We note that Kenya is located in a conflict prone geopolitical location. Therefore we

understand the need to strike a balance between national security and refugee protection.

However we view that warehousing refugees causes more damage to national security

than it promotes it. Warehousing refugees creates a population that is destitute in the

camps and cannot seek opportunities for their economic wellbeing. Noting that most of

those in the camps have lived there for close to 30 years, this state of affairs leads to

idleness which is more likely to lead to criminality and insecurity. We recommend that

the proposed refugee database under clause 39 of the Bill be used to map out the details

of refugees including where they reside. This will be an effective tool of tracking the

movement of refugees in Kenya while at the same time protecting their right to movement

as provided by the Constitution of Ken1,a. 2010.

Local integration

I'he Refugee Bill,2019 improves on the Refugees Act,2006 is many respects. One of the

improvements is the definition of local integration and the provisions on how the same is

to be implemented under Part VII of the Bill. However, we note that the provision does

not go far enough to cover deserving cases especially for those living in Dadaab refugee

camp.

[-ocal integration has been defined in a way that leaves out a path for any other altemative

status such as permanent residency. This despite the fact that some Kenyans has

intermarried with the refugee population and such marriages have produced children.

Article 53 of our Constitution provides that such children, being Kenyans as they are born

by a Kenyan parent, have the right to the protection and care from both parents. One

parent being a refugee subject to the process of repatriation to their country of origin may

5



fly in the face of this right. We recommend that alternative immigration status pathways

be considered for such individuals for their sake and that of their children.

Due process

The rule of law is an integral part of a civil society. Due process is a necessary condition

for the rule of law. Therefore, the County Government of Garissa is concerned about the

provision under clause 19(2) of the Bill. This clause empowers the Cabinet Secretary to

expel a refugee or asylum seeker without access to due process on the part of the later.

This limits the right to a fair trial for affected refugees and asylum seekers. We therefore

recommend that this provision be removed as it is unnecessary in light of a similar

provision under clause I 9( I ).

Re.fuge e do c ume nt a t i o n

Clause 28@) of the Refugees Bill,20l9 speaks of facilitation to access and issuance of

documents for refugees. These documents are meant to encourage the participation of

refugees in the economic and social life of Kenya. As much as this provision is a slight

improvement of the wording in section 16(4) of the Refugees A1,2006, it is very vague as

to the rights that these documents will entitle the holder. We therefore recommend that

the clause clearly spell out rights such as employment (including self-employment), social

security, health, education among other rights.

Conclusion

The County Government of Garissa would like to reiterate it appreciation to DCANS for this

opportunity to be heard on this important Bill. We do hope that the issues that we have raised

in this memorandum will be carefully considered and suggested amendments be input in the

final version of the Bill. We are available to this Committee should there be any issues that

require clarification.

6
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MEMORANDUM ON THE REFU BILL,20I9
a{

Introductiorr

l. The Inter-agency Ad Hoc Comrrrittee on the Revierv of the Refugees Act, 2006

(hereinafter referred to as the Comnrittee) is a conrnrittee made up of eight refugee non-

goverrrnrental agencies working in Kenya. These organizations have been forntally

errgaging the Refugee Affairs Secretariat (RAS) to support the review of the Refugees

Act being undertaken by RAS. The eight organizations include the United Nations High

Conrmissioner for Refugees (UNHCR). Kituo cha Sheria, RefuShe. Danish Retugee

Council (DRC), International Rescue Conrnrittee (lRC). HIAS, Anrnesty International

and the Refugee Consofiium of Kenya (ltcK).

2. The pLlt'pose of the Committee was to consolidate the view of organizations and agencies

rvorking on refugee issues in Kenya. To this end, the Comnrittee gathered views from

the organizations lreadquartered and/ol working in Nairobi. These views ltave been

consolidated iuto a List of Proposcd Anrcudments anuexed to this rlentorandum. What

fbllows is a summaly of the proposed issues to be amended in the Bill as were raised

by the refirgee agency that were consulted in the rnaking of this rnernorandurn.

Summurl, oJ'Issues

Exnulsion

3. Two of the plovisions in the Uillon expuls;ion olrefirgees are too halsh and surpass what

is necessary and allowable undel the Constitution of Kenya.20l0 and other applicable

laws. Clause l9(2) could possibly lead to refoulenrentr contrary to the safeguards

provided in the l95l Corrvention. Seclior"r l9(2) ernpowers the Cabinet Secretary to

rerrlove a refirgee or arr asylurn seeker il'their conduct'...is in bleach or is likely to

result in bleach of'...or contrary to pLrblic rnorality...'wltich meaus that ofl'ences

against the order of nature that are punishable under the Penal Code would now becotne

ot}'ences that would cause a refugee or an asylunr seeker to be expelled. The addition

llr I(clirulcnrott is a tclnr uscd to dcscribc tbrcclirl rctunr ol'a rctirgce to a country rvlrcrc thcl' arc likcly to lace

an act.'l'his is a principlc tlrut is rccognizcd undcl gcncrll principlcs ol'irttcrnational larv as rvcll as lry articlc 2(5)
ol'lhc Constitution ol'Kcn1 a. 20 10. It is also rucognizcd urrdcr articlc .i2 ol'tlru [Jnitcd Natiorts Cottvctttiott rclating

to tlrc Status ol'Rclireccs. clone at (lencva on 2llll'.lul,v. 195 I and acccdcd to by Kcnya on l(rtl'May. l9(r(r and

b1.' thc Ccncral Asscrnbll- ol'thc L.lnitcd Nations on l0rl' Dcccnrbcr l9tt4 and acccclccl to h1' Kcnya on 2l'r lre bt'uat1'.

1997.'l'hcsc two convcntions ale locognised as Kcnyan larv thlough articlc 2(6) ol'the ConstitLrtion of'Kenya.





a

ol"public rnoralily'goes beyoncl tltc corrljrtes o1'alticle 32 ol'the 195 I UN Refirgee

('olrveptiort rvhich bincls Kcrrya rvhiclt plovicles tbr thc t'elrloval of a reltrgee or asvlttllr

seeker tltal 1;oses a threal to ItatiottaI secttrity artd putrlic orcler.

4. lt is ourcolsidered opinion tlrat clause lti, l9 (l), l9 (3) and29 stlfficiently providc fbr

t5e expulsign of a refirgee that is found to be guilty of off-ences tlrat breach orare likely

tp ['rreacI national seculitl,and public ordcr. Sltould refirgees and asylultt secket's

cgrrrrtril ollblces that clo not rise to the'i.'l'el of tht'eatenittg natiotlal sectrrity and prrblic

ortlcr'. llrerr lhet, shorrlcl be lranclle,.l [r\' 'itc'clitttittal .jtrsticc systettl that is itt placc irr

I(crrya.

Dut o Mu rut{e nta nI o ttcl (' r tttlidc nt i u I il.t'

-5.'l'hc CgrruniIcc latrcls tlre (iovclrrrrrcrrl ol'l(crrva's propttsal lo establislt attd tttaitllititl a

rclirge arrc'l asl lrrrrr scclicl rcgislcr'. lo tniritrtaitt the civilian attcl hunlattitariatt cltaractct'

gl'r.e lirgee protection in Kenya. the (lorcrrtntettt Iteeds to kttow lrou rtlany' relitgees arld

asylupr seekers there are irr Kenl'a and rvltere they reside. The Bill plovides fbr a refirgee

register in clause 39 arrcl provicles urrdel clause 3l that refugee3 attd asyluttt seeket's

nrus( ntltilt,tlre Conunissioncl evct'r,titttc tltev lttove. The Relirgccs Act.2006 orrly

ltr.gvitles litr the ntovcutenl passes [rrrt tltlcs ttol 1tt'ovicle for a t'cgislct'fbr reltrgees arld

tlrere lirle this provisiorr is goocl as ir rr"ill i,rtprove t.lte ntattagettlutlt ol'iclirgecs.

(r. Be tltaf as it r1ay. we are conocrned Lry lhe'laok oldata protectiotl attd corlficlentiality

provisiops in thc law. Section 24 ol'the llelirgees Act.200(r does Illake provisions ott

Irotv rclirgec inlirlntalion slroulcl bc hancllctl.'l'aking into cottsideralion tltat stlttte tll'

tlrcsc lclirgccs lravc llcc'l brLrtal rcgirttes lltat rrtigltt scck ttt takc tlreir livcs. ltancllirtg ol'

(lilla concct'lring therrr tntrst bc clc'arll spclt ()ttt to avoicl tlre satrle fallillg itrto tlre wrollg

harrcls. Mgrcovcr'. article i I Corrstitution o1'Kcnya 2010 provides fbr the right to privacv

alclclata protection, it is not clear rvhy tlte provision was droppecl in the Bill.

lla-li r { a c r i s It t :; tutcl r t h I i at I i rt tr's

7. 'l lrc previsieps on the relirgee and as-ylrrtit seeker rights ttnclet' olattse 2814) ol'the tlill

lcecl be elaboratcd. Scction l(r(4) ol'tl;,: ltelirgecs Ac1.2006 cttrt'etltly litnits itccess ttr

tlrc labour rparl<ct lo'\\agc-can)ing r-nrploytllent.'Ilowever. rcfitgees can attd Yery

olicl cig eltgage in ernlttttvrr''.,',, .t.i1ti,lt bttsincsscs. 
-l'lris crcates a challenge lilr

rclirgecs thal arc seckiltg uttrk pelnrits rrs cttlteprr'ttettrs allcl contlllicates thcirabilit.v" ttr

-)
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abide to Kenya's tax laws as they callnot access Kenya Reventte Authority (KRA)

personal identiflcatiotr nutnbcrs (PlNs).

8. According to a recent strrcty concluctecl irr Kakuma.2 refttgees own atrd rttn about 1000

busirresses in tlre camp with an estintated horrsehold consumptioll of Kes.4.I billion in

Kakunra Town and Kes.l .7 billion in Kakrrrna carnp itself.s These busittesses have hired

the local Turkana population thereby corrtrihrrting to the reductiorr of uttemployment in

Kenya arrcl the improvernent of rlellhre:rrrrong the Ken.vatts living there. Additionally.

a sfudy corrductecl irr 20154 lbuncl ttiii, half of those erlploycd in refugee owned

businesses in Nairobi were Kenyan natiotlals.

9. There needs to have a clear reference to refugee rights and dutils to support refugee

contribution to Keuya's economy. ReflLiqee businesses are currently being conducted

outside the arnbit of tax laws thereby rttrking refugees - who want to contribute to the

ecoponty - outlara,s. 'I'he plovisions ol'tltis clause need to clarify wlrat rights accrue to

refirgees and what the linritatious. il' any, are as plovided by arlicle 24 of the

Constitutiorr of Kertya.

Fair admini.slrul ive uc:t irn

10. Arricle gl'47 ol'the Clorrstitution ol'h.erri,ii provides fbr the right to fair adnrinistrative

acti(ip. lltc ('grltttlitic€ ltt)[cs tllri :;i..;,,'.' ,:siiivc :ltaiigcs li.,','; [-,tuti ;i.ta.lc itt the Bil!

that would allor,r, asyluul seekers to access fair adrninistrative actiort. 'lhc Ilill

, 
" o:f-3^b**e,:ll:- Fllr:b;1YrffLf'"*:::,13)l:9*;,*i*q?":#lf3-tP..!,?1'^S;ilgl*::. ,

(clause l l) to ensure thal asyturn seekers have the right to hearcl and their case fairly

de termittecl.

I L llorvever we al'e concerned by tlre lack of independettce of the Rcfirgee Statr"rs Appeals

Cornmittee and that it lacks a secretariat to assist in the discharge of its firnctions.

Sectiol 9 (4) of the Refirgees Act. 2006 provides for the independence of the Refugee

Appeals Board. the predecessor to the.,\ppeats Conrmittee should the Bill be enacted

ilto law. We theretbre do not see rvhy tlris provision should be removed from the

cg;rent llill uncler corrsicleration by D(',\NS.-fhe indepeltdence ol'this Cotntttittee is

nccessal'v lbr the rcitlizatiott ol'tair adtr :itistrative actiotr.

I lntcrnational [rinancc Corporation (2018). Kctkuntu as t Market Place.lFC: Washington DC. USA.

r Ibid

a l{clirgcc ('o1sol'tiunr ol'Kcnva (20 l5). A.l.vths ttttcl Ti ltli,v. t(('K: Nairobi. Kcnl a
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12. Moreover, the Billdoesn't not elaborate how decisions are to be tnade by the Appeals

Committee. Section 9(6) as read with provision 7 of the Fifth Schedule to the Refugees

Act, 2006 provide a clear manner on how decisions are to be made by the Refugee

Appeals Board. The decisions of the Board are to be made by voting. This is similar to

what the Bill proposes as the decision making system for the Refugee Advisory

Committee under clause 9(4) of the Bill. We propose this be included in the Bill.

Conclusion

13. ln conclusion, we appreciate the invitation from DCANS to express our opinion on this

Bill. We hope that the weighty issued that we have raised uwould be carefully

considered. Attached to this memorandum is a list of proposed amendments that

provide detaitof the changes that the Inter-Agency Ad Hoc Committee on ihe Review
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MEMORANDUM

RECOMMENDATIONS ON THE REFUGEES BILL,2OI9

To: Departmental Committee on Administration and National Security of the National
Assembly

From: Refugee Leaders in Nakuru County

Date: 23'd October, 2019

Introduction
l. This memorandum is submitted by Refugees Leader in Nakuru County on the Refugees

Bill,20l9. Names of the leaders are provided at the end of the memorandum.

2. This memorandum provides recommendation on the Refugees Bill, 2019 that is currently

before the National Assembly for discussion. The recommendations were agreed on by

the refugee leaders and it is our prayer that they inform the development ol the refugee

law.

Summary of Issues

l) Restrictions against entering designated areas - Section 33

o The restrictions against entering designated areas without permission from the

Commissioner are unnecessary for refugees and members of the host community because

they are the residents of those areas. Penalty for not seeking permission is a fine of not

more than Kshs. 200,000 or imprisonment of not more than 5 years or both. It is our view

that the penalty for not seeking permission is too harsh.

o It is recommended that refugees and the members of the host community be exempt from

the provision of seeking permission. It is further recommended that the penalty for not

seeking permission to enter a designated area be reduced.

2) Additional grounds for expulsion- Section 23 (5)

o The requirement for refu-uccs to abide by all the laws of Kenya or be expelled from the

country is unfair and discriniinatory as given in Section 23 (5).



a Asylum seekers and refugees in Kenya who break the Kenyan law should be punished

just like any other Kenyan as provided in the law. A refugee should only be removed

from Kenya if they are a threat to national security or public order as stated in Section 19.

It is recommended that asylum seekers should be taken through the same justice system

that Kenyans go through when they commit crimes and not be expelled from Kenya

It is also recommended that additional grounds to expel a refugee from Kenya to be

removed from the law.

a

o

3) Transit centres- Section 2

o It is provided that prisons and police stations may be used as transit centres for

temporarily accommodating asylum seekers. It is not proper that prisons and police

stations be used as transit centres because such institutions may re-traumatize asylum

seekers who are already experiencing trauma from the reasons that caused them to flee

their countries.

o Secondly, no specific provision is given on how long asylum seekers are to be

accommodated at the transit ccntres.

. [t is recommended that humanitarian organisations and religious institutions such as

churches be used as transit centres instead.

o It is recommended that asylum seekers be held at transit centres for no more than one

week.

4) Special measures for refugee women and children- Section 20

o The provision for special measures to be taken to protect refugee women and children

living in designated areas is good.

o There are other people in the community who require help such as elderly, widowers,

mentally challenged persons and persons living with HIV.

. It is recommended that thc provision be expanded to include the elderly, widowers,

mentally challenged persons and persons living with HIV.

o It is further recommended that the provision be expanded to protect all vulnerable

persons living not just in the rlcsignated areas but also in urban areas.



t

5) Security Screening- Section 27

o Taking asylum seekers through security screening at the entry points is a good provision.

However, there is the risk of security officers planting contraband or illegal things on

asylum seekers to jeopardize their application for refugee status.

o It is recommended that the security screenings be done in the presence of a humanitarian

officer in order to prevent such cases from happening.

6) The requirement to live in designated areas- Section 3l .-'
. The provision that refugees and asylum seekers are to reside in designated areas is good

but some exceptions could be made.

o There are refugees who have businesses or have been employed outside the camps and

are able to provide for thenrselves.

o It is recommended that refugees who have the ability to be self-sufficient should be

allowed to reside in urban areas.

7\ Time allowance for an as1'lum seeker to stay in the country after his application for

refugee status has been declined- Section 22

o The provision that asylum seekers whose refugee status applications have been declined

are given 60 days to seek admission into another country is not adequate time.

. Also, Section 22(3) states that time period will be 90 days. It is not clear if the time will
be 60 days or 90 days.

o [t is recommended that the time period be extended to 90 days to allow sufficient time to

be admitted into another counrry.



)

Renort of the Refusee Bill Sensitization Wo rkshop Held on 14th & lSth October 2019 at

Dadaab

30 Refugee representatives from Ifo, Hagadera and Dagahaley attended a two day sensitization

workshop conducted by RCK on the Refugee Bill 2019. The Participants comprised of

representatives form the Somali, Sudanese, Congolese, Ethiopian and Host community members.

The objective of the workshop was to:

o Sensitize the participants on the provisions of the cunent Refugees Act2006

o Sensitize the participants on the provisions of the proposed Refugee Bill 2019

o Deliberate on emerging concerns emanating from the provisions of the Refugee Bill.

The representatives found the sessions very informative and raised the following concerns that

they hoped would be addressed through inclusion in the contents of the Bill.

The major concern raised was how some of the provisions of the Bill would be implemented, for

instance how integration would be effected and eventually enjoyed by both the Host communities

and the Refugees as proposed under clause 28(4) of the RB19.

The following were the proposals made by the representatives:

Alien Cards to be used for more purposes other than identification e.g to be used as travel

documents within Kenya, in the same way that Kenyans use ID Cards to move within

Kenya..-h A1; \r.^r,.^o-t, '.h- r..tcr;ra\r-^ tot\ Ccg-t=. & <UtSt*.-l= \[o.*,g
Validity of Alien Cards to be more than 5 years and expire only when a durable solution is

attained. The process of renewal is tedious and marred with technicalities from RAS, where

renewed Alien Cards are issued way after they have already expired.

Regulations to be developed to facilitate local integration. There needs to be specific

regulations on sharing of natural resources such as firewood, land, water points, to avoid

conflict with the host community and other authorities for instance the Kenya Police

Reservists (KPR) and the National Police Service.

Regulations on equal access to jobs for both refugees and Kenyans. There is need for

affirmative action for refugees to have certain quotas of jobs and access to similar

ernployment opportunities.

i
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Have a refugee representative in the Refugee Advisory Committee (Clause 9(1XK)

RB19).

Abolishment of the encampment policy and refugees to be allowed to settle anywhere in

the country.

Rephrasing of Clause 4(1) (d) as it amounts to violation of the right to seek asylum. There

are circumstances under which a POC may seek asylum in more than one country due to

safety concerns in the first country of asylum.

WAY F'ORWARI)

The participants stated that the contents of the Bill looked promising especially the provisions on

local integration. They expressed hope in the Bill being enacted into law and expected that RCK

to lobby the government to implement the contents of the Bill when it becomes Law. They asked

for more forums to be held within the community in order to sensitize the whole camp of the

ongoing process.

a

a

a
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l.

Mr. Michael Sialai, EBS,
The Clerk,
National Assembly,
P.O. Box 41842- 00100,
Parliament Building,
Nairobi

23'd October,2019

Dear Sir,

RE: REFUGEE VIEWS ON THE REFUGEES BILL.2019

Greetings from the refugees living in Dadaab. We write as refugee chairpersons to share our views

on the Refugee Bill20l9.

We humbly raise the below issues for your kind consideration

1. We recommend that refugee ID cards to be used for more purposes other than identification

e.g to be used as travel documents within Kenya, in the same way that Kenyans use ID

Cards to move within Kenya.

2. We further recommend that the validity of refugee ID cards be more than 5 years and expire

only when a durable solution is attained. The process of renewal is tedious and marred with

technicalities from RAS, where renewed refugee ID cards are issued way after they have

already expired.

3. We recommend that regulations be developed to facilitate local integration. There needs to

be specific regulations on sharing of natural resources such as firewood, land, water points,

to avoid conflict with the host community and other authorities for instance the Kenya

Police Reservists (KPR) and the National Police Service.

4. We propose the formulation of regulations on equal access to jobs for both refugees and

Kenyans. There is need for affirmative action for refugees to have certain quotas of jobs

and access to similar employment opportunities.

5. We recommend the inclusion of a refugee representative in the Refugee Advisory

Committee (Clause g(lXK) RB19).

6. We recommend the abolishment of the encampment policy and refugees to be allowed to

settle anywhere in the country.



7 . We recommend the rephrasing of Clause 4(1) (d) as it amounts to violation of the right to

seek asylum. There are circumstances under which a POC may seek asylum in more than

one country due to safety concerns in the first country of asylum.

8. We further recommend that the time period in Clause 17 regarding cancellation be

extended beyond the 30 days provided for vulnerable persons, persons with disabilities and

children.

We hope that these suggestions will be considered and be taken into account in the final Act to

ensure better protection of refugees in the country.

Yours sincerely,

Nameftt21.^I\9,t, .h^r )rqsgID No.

J
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NESGUE

International Rescue Committee
Kenya Program
Tel: +254 (0)733-344443 or +254 (0l.20-2717730
E-mail : irckenya@rescue.org
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October 30, 2019

Mr. Michael R Sialai, EBS
Clerk of the National Assembly,
Office of Clerk, Main Parliament Building,
P.O. Box 41842-00100,
Nairobi

Dear Mr. Sialai,

Greetings from the lnternational Rescue Committee,

\e\q
o

j\

The lnternational Rescue Committee (lRC) is a humanitarian organization, founded in 1933, that
responds to the worst humanitarian crises and helps people whose lives and livelihoods are shattered
by conflict and disaster to survive, recover and gain control of their future. The IRC operates in more
than 40 countries around the world. Since 1992, in Kenya we have been providing health care, nutrition,
women's protection and empowerment, livelihood support, protection and governance interventions to
hundreds of thousands of refugees and Kenyan communities in Garissa, Turkana and Nairobi counties.

The IRC submits this memorandum pursuant to the call for submission of memorandum in the matter
of consideration by the National Assembly:- The Refuqees Bill (National Assembly Bill No. 62 of 2019)

\

Proposal Juatfica0onSection

The Bill introduces immigration

detention. Section 2 of the Bill defines
transit centres to include prisons,

immigration detention centres and police

stations. These are areas in which
individuals in conflict with the law are

held. Therefore such facilities are not

suitable for asylum seekers because

seeking asylum is not a crime.

Moreover, there are no timelines in which

a person is required to stay at a transit
centre. This therefore could mean an

indeterminate stay at these facilities that

often do not have enough monetary
resources to house even the individuals
that are in conflict with the law.

Section 2'. Definition of a

transit centre

"transit centre" means areas
designated by the Cabinet
Secretary for the purposes of
temporarily accommodating
persons covered under this Act
pending transfer to either the
designated areas, reception
centres, settlement centres or
pending health or security
screening, and may Include
prisons, immigration detention
centres, police stations, remand
homes or any other areas
designed as such;

Amend the section ad

follows:

"Transit centre means
premlses used for the
purposes of temporarily
accommodating refugees
and asylum seekers in
order to undertake health
or security screening or
for the purposes of
repatriation or
resettlement"

The definition should include "economic"

life, so that it refers to both economic and

social rights.

Amend the section to
include the word
"economic"

"local integration" means
the gradual process
through which refugees are

living a

incorporated

attain bo

society
that en

Section 2: Definition of "Local
lntegration"

"local integration" means the
gradual process through whlch
refugees are incorporated into
the society through a process
that ensures that refugees
attain border rights, have
improved standards of living
and positively contribute to the
social life of the host country,"

H) nq$li\I
e,
ta
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contribute to the econornic
and social life of the host
country:"

Section 19(2): Expulsion of
refugees or members of their
families

19. (2) Subject to subsection
19(1) a refugee or an asylum
seeker engaging in a conduct
that is in breach or is likely to
result in breach of public order
or contrary to public morality
irrespective of whether the
conduct is linked to his claim for
asylum or not, may be expelled
from the Kenya by an order of
the Cabinet Secretary.

Amend by deleting "or

contrary to public morality"

Subject to subsection 19(1)

a refugee or an asylum
seeker engaging in a

conduct that is in breach or
is likely to result in breach of
public order irrespective of
whether the conduct is

linked to his claim for
asylum or not, may be

expelled from the Kenya by

an order of the Cabinet
Secretary.

Section 19(2) may amount to
refoulement contrary to the 1951

Refugee Convention because it sets a

lower threshold for expulsion than what is

defined in article 32 of the 1951 UN

Refugee Convention. The conventions
provides for expulsion for threat to
national security and public order.

Section 28: Rights and
obligations of refugees

28. (4) Subject to this Act,
refugees shall be enabled to
contribute to the economic and
social development of Kenya by
facilitating access to, and
issuance of, the required
documentation at both levels of
Government.

Amend section 28 as
follows:

28. (4) Subject to this Act,
the government shall
issue required
documentation at both
levels of government to
facilitate local integration
of refugees to enable
them to contribute to the
economic and social
development of Kenya

"Local lntegration" as defined in the
preliminary section (Part 1, Section 2) is
not applied anywhere in the bill. Section
28(4) refers to local integration and
should be adjusted to make express
reference by including the term "local

integration".

We laud the by the Departmental Committee on Administration and National Security for extending this
invitation to interested members of the public to submit representations on the said bill.

Reg

Mohamed ELMontassir Hussein
Country Director
I nternational Rescue Committee
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e+/to/ brf, I COUNTY GOVERNMENT OF GARISSA

MEMORANDUM OF VIEWS ON THE REFUGEES BILL,2019 (NATIONAL

ASSEMBLY BILL NO.62 OF 2019) SUBMITTED TO THE DEPARTMENTAL

COMMITTEE ON ADMINISTRATION AND NATIONAL SECURITY OF THE

NATIONAL ASSEMBLY

Introduction

This is a memorandum of views on the Refugees Bill, 2019 (National Assembly Bill

No.62 of 2019) submitted by the County Govemment of Garissa. The County

Government takes note of the Constitutional mandate of the National Assembly to make

legislation and lauds the Departmental Committee on Administration and National

Security (DCANS) for organising for public input as requires by article I l8(lXb) of the

Constitution of Kenya, 2010.

Summary of Issues

C oun\t governme nt exclus ion

County govemments are the levels of govemment that directly engage with refugees and

asylum seekers as they are hosted in the counties. For instance, the County Government

of Garissa has been hosting refugees in the Dadaab refugee camp complex for close to

three decades. The refugees have lived side by side with the residents of the county and

shared the local resources. Since the Constitution of Kenya, 2010 has devolved certain

functions such as provision of water and health care which are among the shared

resources between the two populations, it is important that hosting county governments

are involved in the decision making process that would affect the sharing of such

resources.

We however note that this is not reflected in the Refugees Bill, 2019. Clause 9 creates the

Refugee Advisory Committee (RAC). The Committee is meant to advise the Cabinet

Secretary on policy decisions such as setting up designated areas among other decisions.

We view the provision for a representative from the Ministry of Devolution and a

representative from the Council of Govemors as inadequate representation. He who wears

the shoe know where it pinches. We recommend that hosting county governments. that



have first-hand experience with refugees, are represented in the proposed Refugee

Advisory Committee.

Additionally, clause 34 calls for the sharing of resources between the refugees and host

community. It puts the responsibility to ensure this sharing on the Commissioner for

Refugee Affairs. It further provides that the responsibility of raising awareness among the

host community on co-existence with refugees lies with the Commissioner. Whereas this

provision is necessary for the social and economic integration of refugees, we take issue

with the fact that the Commissioner need not engage the County Governments hosting

these refugees. We wonder how the Commissioner of Refugee Affairs can ensure shared

use of resources that is provided by the County Governments without the involvement of

the County Govemments that host refugees. We further urge the Departnental Committee

on Administration and National Security (DCANS) to review this provision and include a

clear provision that will compel the Commissioner to engage the hosting County

Governments on such decisions.

Non-retroactivitv o-f penalt.v on double registralion

The County Government of Garissa has noted that clause 40 (3) creates the offence of

double registration. That is to say that where a Kenyan knowingly registers as a refugee

then he/she commits an offence. Whereas there is need to regulate this matter for the

effective implementation of the Bill, if it becomes law as is. we are concerned about the

fate of the current stock of Kenyans registered as refugees.

There are a number of Kenyans that are registercd as refugees in the United Nations High

Commissioner for Refugees (LINHCR) database. Some of these Kenyans were registered

while they were minors by their adult parents and relatives. Others registered as adults.

They registered as refugees in order to receive food and other type of assistance provided

to refugees during drought period when other sources of assistance failed them. As such,

they did this for their very survival.

They are currently living with the consequences of this decision. Kenyan children

registered as refi.rgees that have reached the age of majority cannot get a national

identification card as their names are still in the refugee register. Without the national

identification card, they cannot get jobs or get access to higher education financing from

institutions such as the Higher Education [,oans Board (HELB) that requires the

document. Some have been passed over for scholarships overseas because they cannot be

)



able to travel abroad without a passport that requires the national identification card.Our

fear is that the provisions of clause 40(3) may be applied retrogressively thereby adding

hardship to these people.

Therefore the County Govemment of Garissa recommends that the clause expressly states

that it will not apply retrogressively. This will ensure that the law will not be used to

punish past indiscretions. We further call upon (DCANS), using its constitutional

authority of oversight, to inquire from the Ministry of lnterior and Coordination of

National Government about the progress of re-registration of those affected as Kenyans as

ordered by His Excellency the President Hon. Uhuru Kenyatta in 2017 at a public

function in Garissa.

Control of desisnated areas

Clause 33 of the Refugees Bill provides for the control of designated areas. It forbids the

entrance of any person not authorized by the Commissioner or that is not a refugee or an

employee of the Department of Refugee Services (DRS) in to the area. Moreover, it

makes it an offence to enter the designated area without the authority of the

Commissioner.

We understand that this provision is necessary to ensure that the civilian and

humanitarian character of the designated area is maintained. However, we are concerned

that the implementation of this provision may hinder the effective execution of refugee

hosting county goverrrments' mandate. Clause 2 lists settlements among designated areas.

It is our understanding that trade activities are envisioned in such settlements to enhance

integration between refugees and the host community as it currently the case with the

Kalobeyei Settlement in Turkana County. If our understanding is accurate, how would

county governments be able to access these areas for the sake of revenue collection and

enforcement of other county laws? Additionally, where an emergency occurs which

would fall under the jurisdiction of county governments to address, the hosting county

goverrrments would have to seek permission from the Commissioner of Refugee Affairs

to effect their constitutional mandate.

This provision needs to be better phrased to facilitate the county goverrrments to execute

their constitutional mandate in the designated areas. A proviso needs to be provided that

in cases that fall under the jurisdiction of the county government. then nothing in the

l



provisions under clause 33 shall be deemed to limit the hosting county government to act

in accordance with its constitutional mandate.

Reception centres

Garissa County Government welcomes the provisions on the creation of reception

centres. We view these centres as essential to maintaining a civilian and humanitarian

character of refugee management in Kenya. Receptions centres will be places where

asylum seekers will be screened for security and medical issues thereby ensuring that

hosting refugees and asylum seekers do not affect the security and public safety of

Kenyans.

Be that as it may, we view that this provision will be fraught with a significant challenge.

The border between Kenya and Somalia, the biggest contributor of refugees in Kenya,

remains closed ostensibly to improve national security. This decision has had the opposite

effect to what was intended. The closure has meant the withdrawal of government

presence at border points which means no security or medical screening. Those plying the

routes between the two countries for the purposes of trade have fell victims to bandits that

charge them unofficial taxes.

In light of this concern, we propose that the law provides that these transit areas be

constructed as soon as possible. We also propose that the centres be constructed at a

reasonable distance from the country of origin to ensure the protection of asylum seekers.

Finally, we request that DCA]IIS follow-up with the Ministry of Interior and Coordination

of National Government to understand whether the decision to close the border between

Kenya and Somalia still serves the purpose for which it was intended.

Oualificotions of the Commissioner-for Refuqee Allbirs

Clause 8 creates the office of the Commissioner for Refugee Affairs. This is an important

office as the Commissioner is the overall manager of refugee affairs in Kenya. We

therefore believe that this position requires clearly spelt out requirements of the office

holder. Furthermore, the appointment of the Commissioner needs to be competitive and

the appointment made through a Gazette Notice.

4
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Freedom of movement is a human right. Refugees and asylum seekers, like other human

beings, also have this right. The same has been affirmed by our courts in the case of

Atlorney General v. Kituo Cha Sheria & 7 others [201] eKLR.ln that case the Court of

Appeal affirmed the reasoning of High Court delivered by Justice Majanja in Kituo Cha

Sheria & 8 Others v. Attorney General [20131 eKLR.He found that article 26 of the 1951

United Nations Convention on the Status of Relating to Refugees was recognized by and

should be read into the Constitution of Kenya, 2010. Article 26 of the Convention

provides for freedom of movement for refugees.

We note that Kenya is located in a conflict prone geopolitical location. Therefore we

understand the need to strike a balance between national security and refugee protection.

However we view that warehousing refugees causes more damage to national security

than it promotes it. Warehousing refugees creates a population that is destitute in the

camps and cannot seek opportunities for their economic wellbeing. Noting that most of

those in the camps have lived there for close to 30 years, this state of affairs leads to

idleness which is more likely to lead to criminality and insecurity. We recommend that

the proposed refugee database under clause 39 of the Bill be used to map out the details

of refugees including where they reside. This rvill be an effective tool of tracking the

movement of refugees in Kenya while at the same time protecting their right to movement

as provided by the Constitution of Kenya,2010.

Local inlegration

The Refugee Bill, 2019 improves on the Refugees Act, 2006 is many respects. One of the

improvements is the definition of local integration and the provisions on how the same is

to be implemented under Part VII of the Bill. However, we note that the provision does

not go far enough to cover deserving cases especially for those living in Dadaab refugee

camp.

Local integration has been defined in a way that leaves out a path for any other alternative

status such as permanent residency. This despite the fact that some Kenyans has

intermarried with the refugee population and such marriages have produced children.

Article 53 of our Constitution provides that such children. being Kenyans as they are born

by a Kenyan parent, have the right to the protection and care from both parents. One

parent being a refugee subject to the process of repatriation to their country of origin may

5
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fly in the face of this right. We recommend that altemative immigration status pathways

be considered for such individuals for their sake and that of their children.

Due process

The rule of law is an integral part of a civil society. Due process is a necessary condition

for the rule of law. Therefore, the County Government of Garissa is concemed about the

provision under clause l9(2) of the Bill. This clause empowers the Cabinet Secretary to

expel a refugee or asylum seeker without access to due process on the part of the later.

This limits the right to a fair trial for affected refugees and asylum seekers. We therefore

recommend that this provision be removed as it is unnecessary in light of a similar

provision under clause 19(l ).

Re-fu qe e do c u m e nt at i o n

Clause 28(4) of the Refugees Bill,20l9 speaks of facilitation to access and issuance of

documents for refugees. These documents are meant to encourage the participation of

refugees in the economic and social life of Kenya. As much as this provision is a slight

improvement of the wording in section l6(4) of the Refugees At, 2006, it is very vague as

to the rights that these documents will entitle the holder. We therefore recommend that

the clause clearly spell out rights such as employment (including self-employment), social

security, health, education among other rights.

Conclusion

The County Government of Garissa would like to reiterate it appreciation to DCANS for this

opportunity to be heard on this important Bill. We do hope that the issues that we have raised

in this memorandum will be carefully considered and suggested amendments be input in the

final version of the Bill. We are available to this Committee should there be any issues that

require clarification.

6
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