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We refer to your public notice issued on 13th Moy 2025, inviting the public ond slokeholders to submil

memorondo on lhe Finonce Bill, 2025 to the Deportmenlol Commitlee on Finonce ond Notionol

Plonning in complionce with Article ll8(ll(bl of the Constilution of Kenyo.

On beholf of the Bonking lndustry, we submit our proposols ond comments on lhe Finonce Bill, 2025

for your kind considerolion.

We would oppreciote the opporlunity to oppeor before the Deportmentol Commitiee on Finqnce ond

Nolionol Plonning lo further discuss ond eloborote on our proposols.

Yours foilhfully

Roimond Molenje

CHIEF EXECLITIVE OFFICER
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2 About the Bonking Sector in Kenyo

According lo lhe Centrol Bonk of Kenyo Bonk Supervision Report, 2023r, os ot December 31'1,2023,

lhe Kenyon bonking sector comprised of 38 Commerciol Bonks, I Morlgoge Finonce Compony, I

Morlgoge Refinonce Compony, 10 Represenlolive Offices of foreign bonks, 14 Microfinonce Bonks

(MFBs), 3 Credit Reference Bureous (CRBs). 23 Money Remittonce Providers (MRPs). 8 non-operoting

bonk holding componies, 32 Digitol Credit Providers (DCPs) ond 74 foreign exchonge (forex)

bureous.

The bonking seclor sloff levels increosed by 1,826 (5.1 percenl) from 36,107 in December 2022, to

37,933 in December 2023.

The report olso indicoles lhot os ol 3.|" December 2023, lhe gross loons ond odvonces by the

Commerciol Bonks omounted to KES 4.2 lrillion, on increose from KES 3.6 trillion os of 3l'r December

2022.

The lorgesl proportion of the bonking industry gross loons ond odvonces os ol 31" December 2023

were chonneled lo the Personol ond Household (l.l trillion), Trode .762.2 billion), Monufocturing
(633.5 billion) ond Reol Estote (505.8 billion) Sectors. ln tolol, lhese four economic seclors occounled

for 71.30% of gross loons in December 2023.

The obove stolistics highlight, ot o high level, the significonl impocl thot the bonking seclor hos to

Kenyo's economy. This meons lhol the lox policy of lhis seclor must be designed corefully to ensure

lhot the seclor conlinues lo thrive ond effectively ploy its role in focilitoting olher sectors lhrough the

odvoncemeni of credit.

2 l Totol Tox Contribution of lhe Bonking sector rn 2023

As per the 2023 Tolol Tox Contribulion Sludyz undertoken by lhe Kenyo Bonkers Associotion in

coniunclion wilh hruC

i) The Bonking Sector hos contributed o totol of KES 824.98 bn in toxes to the exchequer from

20]8 to 2023.

ii) The 43 bonks ((37 bonks ond 6 Microfinonce) thot porticipoted in lhe study mode o Tolol

Tox Contribulion of KES 190.26 bn represenling 8.78% of lolol loxes collected in Kenyo. This

remoins o significont contribution given thot this conlribution is mode by 43 toxpoyers

t httos://www.centralbank.qo.ke/uoloadsibankinq seclor an n ual reDorls/ 1 03 5327 44A 2O23o/.20An n ua l%2oReoorl odf

'z httos:/A,vww.kba.co ke/wD-contenUup loads/2024l'l 0/KBA-Total-Tax-Contribution-Reoort-2023 odf
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ogoinst o bockground of opproximotely 8.1 million3 (os ot 30rh June 2024) octive loxpoyers

in the country.

iii) The 43 porticipoting bonks bore toxes  /expensed toxes omounting lo KES 102.52 bn in

2023.

iv) Toxes collecteds on beholf of the Government by the 43 bonks who porticipoted in the sludy

omounted lo KES 87.74 bn. Bonks generote lhe commerciol octivity thot gives rise to lhe

toxes ond then collecls ond odministers lhe toxes on beholf of the Kenyo Revenue Authority

|KRA'). ln the obsence of the bonks, these toxes would not hove been collected. Therefore,

toxes collected ore o key indicolor of the wider economic contribulion by the seclor.

v) 28.59% of corporole loxes in Kenyo were poid by the bonking sector in 2023.

vi) Volue Distribulion6-For the 43 bonks thot porticipoted in lhe study in2023, for every KES 100

of profit they mode, lhey poid KES 57.17lo lhe govemmenl os loxes, KES 27.80 in employee

emolumenls ond KES 15.03 lo shoreholders in form of dividends.

viil The bonking seclor's contribulion to toxes through PAYE collected omounled to KES 28.93

bn representin 97J9% of tolol PAYE collecled in Kenyo.

The obove highlighls lhe criticol role of lhe bonking sector in contributing to the exchequer-not
only through direcl poyment of loxes, bul olso os o key tox collection ogenl on beholf of the

government. Given its duol role in revenue mobilizotion ond its fundomenlol function in focililoting

credil occess ocross the economy, il is essentiol thol tox policy offecling this seclor be corefully

designed. A bolonced ond supportive tox fromework will ensure thot lhe bonking sector remoins

robusl. conlinues to meel its fiscol obligotions, ond susloins ils pivotol role in driving economic

growth lhrough efficienl credit provision.

2 2 Comments on the Frnonce Bill 2025

The Bonking Sector tokes nole of the welcome proposols in the Finonce Bill 2025 thot ore oimed ot

bringing clority to lox lows, eosing lox odministrolion. ond supporling susloinoble economic

3 httos://www.kra.oo. ke/news-center/oress-release/2 1 22-kra-records-'l'l - 1 -orowlh-rn-revenue-collection

' are the bank's own contribution in taxes that impact their results, e.9., corporation tax, inecoverable VAT, VAT on imported
services, withholding taxes borne.

5 Taxes collected are those which are generated by a company's operations and are collecled from others on behatf of the
government, e.9., income tax deducled under PAYE, employee portion of Social Security such as NSSF, withholding taxes collecled
on payments to suppliers, withholding VAT and net VAT.
6 "Value distributed" consists of the sum of taxes paid, employee emoluments and incentives and dividends paid to shareholders
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growth. These reforms refled o progressive opprooch lo policy-moking ond olign wilh lhe seclor's

brooder gool of foslering o predictoble ond conducive business environmenl.

Key proposols lhot lhe Sector welcomes ond supporls include:
r' lnlroduction of Advonce Pricing Agreements (Section 12 of the Bill lo omend ITA by

inlroducing Seclion l8G of ITA)

/ lncreose of lhe lox-exempt limit for per diems from Kes 2,000 lo 10,000(Section 3 of the Bill

lhol omends Seclions5 (21 (ol (iii) of lTAl

r' Morlgoge inleresl deduction lo be exlended lo cover inleresl on loons for conslruclion of

residenliol premises (Section 8 of lhe Bill lhol seeks lo omend Section l5{3)(c} of the lTAl

r' Repeol of 20% Penolty on underpoyment of inslolmenl loxes (Seclion 22 of lhe Bill thol
repeols Section 72C oI lT Al

r' lndividuol income tox roles nol opplicoble lo fringe benefils ond quolifying inleresl.

Hoving regord to the obove, we propose lhol the following chonges lo lhe Finonce Bill,2025 be

odopted lo provide o conducive environmenl lhol spurs growth of the seclor ond the economy.
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3. Proposols from the Bonking Seclor on Finonce Bill,2025

I Requlremenl lo
shore prhole or
personol dolo ond
hode secrcls of
cuslorners.

Hlon 52 of
Flnonce Blll2025
propo% loonatd
*cllon 59A of the

Tan Procedures Ad
by deletlng

sufulbn (l8l

Section 59A (lBl of the Tox

Procedures Act provides lhot;

0Bl The Commissioner sholl not
rquhe o person to intqrote or
shore dato reloting to-
lol lrode secrets; ond

lblpivote or personol data held on
beholf of customerc or collecd in

lhe cours ofbusiness.

This clouse ensures confidenliolity of
personol or privole dolo ond lrode

secrels ore sofeguorded.

We propose to confinue

sofeguording ond protecling

cuslomer personol doto ond

trode secrels by:

l. Deletlng Secllon 52 of the

Flnonce Blll,2025

Ihe bonking business is fundomentolly built on trusl,

security, ond lhe confidenfiolity of customer informqfion.

Ihe proposed omendment to delele Seclion 59A(lBl of lhe

Tox Procedures Acl, 2015(which currenlly protects

businesses from mondolory system integrolions thot could

expose trode secrets or personol cuslomer dolol poses

significonl risks to lhe finonciol seMces sector.

lf enocted, the proposed delelion of Seclion 59AllBl of TPA

will compel bonks ond finonciol inslitufions lo shore sensitive

cuslomer doto ond proprielory informolion with the Kenyo

Revenue Authority (KRAI, with the following implicolions.

Cuslomer Trusl Concems

The forced disclosure of personol dolo ond lrode secrels to

KRA will be perceived by cuslomers os o breoch of privocy.

This erosion of confidenliolily undermines one of the core

lenets of lhe bonking relotionship, lrusl.

According lo lhe lGnyo Bonkers As*clollon Customer

frlsfoclion Survey Reporl 12024r, 32.67% of bonk

/ https;/ ,vww.kba.co.ke^,t p-contenUuploads,/2025/02/KBA-Customer-Satisfactjon-Survey-Reporl-202,1.pdf

I I I r ,;'

Mobilc:(.r5.1 u\ o7r)8177)olo7l|5629ro En)Jil: info(iDkba.<o.ke Website: www.kba.(o.ke.



cuslomers ciled concems over dolo securily os o reoson for
srvltching bonklng services. Ihis proposed omendmenl is

expecled lo exocerbole lhose concems, polentiolly leoding
lo:

r' lncreosed customer otlrilion.
/ A shift from formol bonking syslems to informol

finonciol mechonisms due to perceived risks oround
dolo arposure.

r' A negotirre impocl on finonclol inclusion efforts, os

cuslomes will opl lo remoin unbonked to sofeguord

lheir privocy.

Rhk of l.lon{ompllonce wlth Doto Protecllon Lows

The omendment conflicls with eristing provisions of lhe Dqto

Proteclion Ad,2019, which mondotes businesses to:

o Obloin arplicit consent before shoring personol

dolo.
o Prolecl individuols' doto privocy wilh oppropriote

sofeguords.

o Molnlqin cleor occountobilily for lhe use ond

disclosure of such doto.

Complionce with both the proposed shoring of privote doto

ond hode secrels regime wilh KRA ond lhe Dolo Prolection

2lt : :;.
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2 Non-Deduclibilfi of

Sponsorship of

Sports

'Hion SlolM of
lhe flnonce
8il12025

Section I5(2)(z) of lhe ITA provides

thol;

(z)Expendilure incured in lhol year

of income by o person sponsoring

sports, wilh the prior opprovol of the

Cobinel Secretory responsible for
sports.

This seclion ensures thot toxpoyers

who sponsor sports deducts such

sponsorship when compuling for o
yeor of income the goins or profits

chorgeoble to tox.

Businesses invesl heovily through

sponsorship to noture tolenl ond
promole sporling octivilies in

kenyo ond this proposol will

negolively offecl investment in

sponsorship of sports. To ensure

businesses conlinue sponsoring

sports, we propose;

l. Deletion of Secllon 8(olMl

of lhe Finonce Bill,2025

2. Amendment of seclion

I5(2lE to reod os follours.

Act would ploce bonks in o legol ond operolionol dilemmo.

ln response, bqnks would be forced to:

o Underloke o comprehensive legol review of oll

exisling customer conlrocls.

o Updole lerms ond condilions to include explicil

clouses permitling dolo shoring with KRA.

o Develop new fromeworks for obtoining inlormed

consenl from cuslomers, potenliolly ol significont

odministrotive ond legol cost.

The role of corporole sponsorship in the development of

sports in Kenyo connot be oversloted. Businesses hove

consistenlly invesled subslontiol resources in idenfifying,

nurturing, ond promoling lolent ocross vorious sporling

disciplines.

These sponsorships nol only focililole occess to troining,

equipmenl, ond exposure for othletes, but olso contribute

significontly lo notionol unity, youlh empowerment, ond

economic development through iob creolion ond lourism.

The proposed Seclion 8(ol(vi) of lhe Finonce Bill. 2025, if
enocled, would disincentivize corporote sponsorship of

sports by removing or limiting lhe tox deductibility of such

expendilures. This would ploce on odditionol tox burden on

3l' ,r,
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3 Agency nolkes fo
be lssued where o
toeayer hos

oppeoled ogolnsl o

TAT or Courl

declsion.

.Section 47(v) of
the Finance
Bill,2025 that
seeks fo delete
Sectr'on 12(11)(e)
of he Tax
Prccedures Act.

Seclion 42 (l4l of lhe Tox procedures

Act stoles;

U4l The Commissioner sholl not
issue o notice under lhis sedion
unless -
lofihe loxpoyer hos defoultd in
poying an inslolmenl under sxlion
33 t2);

lblthe Commissioner hos roisd on

ossessmenl ond lhe taxpoyer hos

not obixld lo or cholbngd the

volidily of lhe ossessmenl wilhin lhe
presciWperiod;
(cfihe lanpoyer hos not oppuld
ogoinst on ossessment specified in

on obixfion kision within the

presciN limelines;

Delele Seclion 47(vl of the Finonce

Bll,202s

This incenlivizes businesses lo invest

in sporls lhrough sponsorships to

nurture tolenl.

ldExpendilure lncund in lhol
yeor of lncome by o person

sponsoring sporls

businesses ond likely result in reduced or wilhdrown support
for sporling initiotives.

To mointoin ond encouroge privole seclor investmenl in

sporls, il is imperotive thot such expenditures remoin lox-

deduclible.

Section 42(l4l(el of lhe Tox Procedures Acl ploys o cruciol

role in upholding lhe principles of foirness, due process, ond

the righl lo oppeol within Kenyo's lox odministrqtion

fromewo*.

This provision ensures thol where o loxpoyer hos exercised

their legol righl lo oppeol on odverse decision by lhe Tox

Appeols Tribunol (TATJ or o courl within the prescribed

slolulory limelines, the Kenyo Revenue Authorily (KRAI is

borred from premoturely enforcing the decision through the

issuonce of ogency nolices.

The issuonce of ogency nolices, especiolly during lhe
pendency of on oppeol, con leod to severe finonciol ond

repulofionol horm to loxpoyers, including disruptions to

cosh flow, business operolions, ond bonking relotionships.

4l
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4 lncreose of the

limeline (90 to 120

doysl for lhe
Commissioner lo
delermine o refund

or oftel oppllcolion
of Overpoid To<

ldlthe taxpoyer hos mode o self-

osxssmenl ond submilled o retum

but hos nol poid the la,<es due

before the due dole loped; or

lelfhe ocpyer hos nol oppold
ogalnst on aswmentspclfud ln
o &clilon of lleTrthtnolorcourt
Seclion 42ll4lEl of lhe Tox

Procedures Acl ensures lhot the

Commissioner is boned from

issuing on ogency nolice wfiere o
loxpoyer hos oppeoled ogoinsl on

odverse TAT or Court decision within

the required slotutory lirnelines.

Seclion 47(2) of the TPA provides

thot;

l2l The Commissioner sholl oscerloin

ond delermine on opplicolion under

subsxtion ll) wilhin ninely doys ond
where lhe Commissioner oscerloins

lhot lhere was on overpoymenl of
lox-

Delete Section 50 (b) of the

Finonce Bill lhot seeks to increose

the limeline for lhe Commissioner

to determine o refund or offuet

opplicotion of overpoid tox from

the current 90 doys lo I20 doys.

ll con olso undermine confidence in lhe dispule resolulion
process. effrtively rendering the righl of oppeol mule.

By mointoining Seclion 42(l4l(el. the low strikes o foir

bolonce between lhe enforcemenl powers of the

Commissioner ond lhe toxpoyefs conslilulionol righl to o
foir heoring. ll ensures lhol legol processes ore respecled

ond thot enforcemenl rneosures ore only undertoken once

oll ovenues for oppeol hove been exhousted or lopsed.

Section 4712l. ol lhe Tox Procedures Acl provides o cleor,

time-bound fromework within which lhe Commissioner is

required lo oscerloin ond delermine on opplicotion for o lox

refund or opplicotion of offsel of overpoid tox, specificolly

wilhin 90 doys. This provision is essenliol for promoling

efficiency, cerlointy. ond foirness in tox odministrolion.

Extending lhe deferminotion period from 90 lo 120 doys

would odversely offect toxpoyers by deloying occess lo

5 l P , q ,,
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Secfion 50(b) of
the Finance
8iil,2025

lolin the cose of on opplicolion

under subseclion llllol, opply the

overpoid lox lo such outslonding lax
debls or fulure lox liobilily; ond

lb)in lhe case of on opplicolion

under subsxlion llllb). refund lhe

overpoid lox wilhin o period of sk
monlhs from lhe dole of
oscerloinmenl ond, if lhe

Commissioner fails lo refund, lhe

overpoid lox sholl be opplid lo
offsel lhe loxpoyer's outslonding lox
debl or fulure lox liobilities.

legitimote refunds or offset of overpoid tox ogoinst

outslonding or fulure liobilities. Mony businesses ond

individuols rely on fimety refunds to monoge cosh flows.

Retenlion of the 90-doy period will;

. Promole odministrotive efficiency within the Kenyo

Revenue Aulhority (KRA), ensuring lhot toxpoyer

cloims ore processed promplly ond not subiected to

unnecessory deloys.

. Supporls toxpoyer rights by upholding foir treolment

ond limely recourse in coses of overpoymenl.

. Aligns wilh good inlernolionol proclices. where lox
oulhorifies ore encouroged lo resolve refund cloims

quickly lo ovoid unduly reloining toxpoyer funds.

This seclion ensures lhot

Commissioner mokes o

determinolion on on opplicotion

within 90 doys to ensure the

loxpoyer con utilize or get o refund

for volid lox overpoyments wilhin lhe

shortest time possible.

6 | r,r"
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5 lncreose of lhe
llmeline (l20lo 180

doysl fur lhe
Commlsdoner lo
determlne o refund

or oftel oppllcollon

of Orerpold Tor
where lhe refund or
oftel oppllcollon ls

sublecled lo on
oudll.

Seclion 47l4Al ol lhe TPA provides

thol;

l4Al Where on opplicotion under

subsxlion (ll hos ben subi,edd lo
on oudil under subslion (41, lhe
Commissioner sholl oxertoin ond
delermine the opplicolion wilhin one

hundrd- ond lv,enly-doys foilure lo
which, lhe opplicolion sholl b
dernd lo how b*n oscertoind
ondopprod.

Delele Seclion 50 {Cl of rhe

Finonce Bill,2025 thol seeks to

increose lhe firneline for lhe
Commissioner lo delermine o
refund or offset opplicotion of

overpoid lox from lhe cunent 120

doys lo 180 doys where lhe

refund or offset opplicolion is
subiecled to on oudil.

We propose thot lhe Third

Schedule ol lhe lncome Tox Acl

be omended lo ensure the

highest PAYE lox Bond is 30%.

Jusfificolion some os obove

Employees ond experls engoged ol this level ore reverting

to consulloncy engogemenls insleod of direcl employment

further denying revenue lo the exchequer since the two PAYE

€ection 50(c) of
the Finance
Bill,2025

6
PAYE Tox Bonds of
35% ond 32.5%

'A request for
the item to be

The Finonce Act 2023 lnlroduced

two PAYE lox bonds lo individuol

rotes of lox by omending porogroph

I of Heod B of the Third schedule of
the lncome Tox Acl. The currenl

7ll'r, q,:
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included in the
bill.

lndividuol roles of Tox for PAYE ore

os below

Annuolly Rote in

eoch shilllng

On the first Ksh. 288,000

l0%

On lhe nexl Ksh. 100,000

25%

On the nexl Ksh. 5,612,000

30%

On lhe nad Ksh. 3.600.0@

32.5%

On oll lncome over Ksh. 9.600,000

35%

Monthly

On the firsl Ksh. 24.000

l0%

On the nexl Ksh. 8,333

25%

Wording in lhe bill

A new proviso be odded in the

Finonce Bill ,2025 immediolely

ofler seclion 28 (el of lhe bill ond

reod os follows;

l0 by debllng porogroph

I lUnder llad &Rotes of Ta<l ond
substltullng lherefor the followln g
new porogroph*
I. fhe indlviduol rots of lat shollr

Role ln
ach shllllng
On lhe llrst Ksh. 288.000

l0%

On lhe ne,Yt Ksh. l0O,00O

25%

On lhe nad Ksh. 5.612.000

30%

bond of 32.5% & 35% ore obove lhe corporole tox role of

30%.

The upper eorners in Kenyo contribule significonlly to

employment creolion through the numerous MSMEs owned

by this colegory thus help lo oddress lhe youth

unemploymenl chollenge. lncreose in loxes would leod to

collopse of these MSMEs finonced model through solories of

high-income eorners.

The net loke home of employees hos olreody been

significontly reduced in the recent posl due lo lhe increoses

in lhe Nolionol Sociol Security Fund, inlroducfion of lhe

Affordoble Housing levy os well os Sociol Heolth lnsuronce

Levy.

Furlher. the reduclion in lhe nel loke home of lhis cotegory

of employees hos significontly reduced their obility to service

bonk loons ond hence increosed NPts.

The spending by upper-income consumers creoles locol

employmenl in Kenyo through personol household services,

school fees, enlertoinment omong olhers thot employ low-

woge workers. Toxing lop eorners more hos resulled in

8li .' .r ..
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On lhe next Ksh. 467,667

30%

On tle next l<dr. 30O.0O0

32.5%

On oll income over lGh. 80O.00O

35%

lower spending on lhese cotegories. ond less locol

employmenl.

lnequily ond Rrbllc Bocklosh

Perceplion of Unfoimess: Citizens hove perceived high
personol toxes os unloir. especiolly when corporotions enioy

lower lox roles, hos led generol to dissotisfoclion.

To< Avoldonce ond Evogon: Furlher to this policy chonge
there is bound lo be on increose of coses of lndividuols

seeking loopholes or resort lo lox evosion strolegies thot

moy ultimolely, undermine tox complionce ond tox

revenues.

Shlft ln Employment Prebrences: High personol loxes moy

discouroge formol employmenl ond leod lo o rise in informol

or gig economy work, which often locks benefits (medicol

ond pensionl ond protecfions.

Globol Competiliveness

Atlrocllveness lo Globol Tolenl: High personol toxes moke o

counlry less otlroclilre to internotionol professionols,

inveslors, ond expolrioles compored to notions wilh lower

roles-

9lir ,r q',
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AT(c I<ENYA
The Clerk of the National Assembly,
P.O. Box 41842-00100,
Nairobi, Kenya.

Sent via email to financecommitteena@parliament.qo.ke and cna@oarliament.oo.ke

27 May 2025

Attention S. Njoroge

Subject: ATC Kenya Operations Limited . Submission of Tax Proposals

Pursuant to the Public Notice released by the Cabinet Secretary of the National Treasury and Planning on
13 May 2025, Article 118(1Xb) of the Constitution of Kenya, 2010, and the Standing Order 127(3) of the
National Assembly Standing Orders, we, ATC Kenya Operations Limited ("ATC Kenya", "the company"),
are pleased to submit the tax proposals for consideration in the Finance Ac|2025.

ATC Kenya's tax proposals are for retention of the accelerated capital allowance of 100% and 150%,
retention of the indefinite carry foruvard of tax losses or restriction of carry forward of tax losses to ten
years, exemption from the withholding tax on rental income for immovable property where the cumulative
value of investment in any two preceding years is at least two billion shillings, the term Real Estate
lnvestment Vehicle ("RE|V") to have the meaning assigned in the country of residence of the ultimate
parent entity of the Multinational Entity (MNE) Group, and the subsidiaries of 'excluded entities" including
REIVs that meet the set criteria to be excluded from the application of Minimum Top-up Tax in line with
the Global Anti-Base Erosion ("GloBE") Model Rules.

We would be grateful for an opportunity to engage the National Assembly to further deliberate on our
proposals and recommendations aftendant thereto.

Should you wish to discuss the contents of this letter, please do not hesitate to contact the undersigned
on mark.lavi(Dameri cantower.com at your convenrence

Yours faithfully,
For and on behalf of ATC Kenya Operations Llmited

Mark Lavi
Head of Legal ASSEMI]IJ

NAT
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Director
PricewaterhouseCoopers Limited ?fi?52 ? l4AY
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Business Address: Sth Floor, Delta Corner Annex, Ring Road, Westlands
P.O Box 66133, 00800 Nairobi, Kenya



1. Executive summary
AT< KENYA

Consider retaining

Paragraph lAofthe
Second Schedule to
the lncome Tax Act as
is.

Repeal of
accelerated
lnvestment
allowance of
'100% and 150%
previously
available for
signiflcant
capltal
investments
made outside
Nalrobi and
Mombasa
countles

The Finance Bill 2025
proposes to repeal
Paragraph lAofthe
Second Schedule to the

lncome Tax Act which
provides as follows:

'(1A) Notwithstanding
paragraph 1, the
investment deduction
shall be one hundred
percent where -

(a) the cumulative
investment valuo in the
preceding three years
outside Nairobi City
County and Mombasa
County is at loast one
billion shillings:

Provided that where the
cumulative value of
investment for the
preceding three years of
income was two billion
shillings on or before the
25th April,2020, and the
applicable rate of
,nvesfmenl deduction
was one hundred and
fifty percent, that rate

shall continue to apply
for the investment made
on or before the 25th
Apil, 2020 orthe
investment deduction
shall be one hundred
and fifty per cent where

the cumulative

The proposal ensures that
Telecommunication
Towers/Assets enjoy
accelerated investment
allowance upon meeting the
conditions included under
Paragraph 1A ofthe Second
Schedule to the lncome Tax
Act.

According to our
benchmarking with other
countries, the best practice is
that the rato of investment
allowance on
telecommunication equipment
including towers is higher than
the rate provided in Kenya of
10o/o p.a,

The proposed amendment will
lead to a lower cost of
construction and maintenance
of telecommunication towers
as well as spur capital
investment in
telecommunication towers. ln
tum, there will be massive
penetration of
telecommunication towers in
rural and marginalized
counties in the country. This
will spur the growth of
technology and innovation in
rural areas as
telecommunication companies
will have the infrastructure to
increase their netwok
coverage thereby making
Kenya a technology hub.

The foregoing is also in line
with the curent Government's
technological advancement
agenda under the digital
superhighway and creative

Provision proposed to
be amended

Proposed
amendments by ATC

Kenya

Justification for proposed
amendment

lss ue

Business Address: 5rh Floor, Delta Corner Annex, Ring Road, Westlands
P.O Box 66133, 00800 Nairobi, Kenya
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Restriction on
carry forward of
tax losses

investment value for the
preceding four years
from the date that this
provision comes into
force or the cumulative
investment for the
succeeding three years
outside Nairobi City
County or Mombasa
County is at least two
billion shillings;

(b) the investment
value outside Nairobi
City County and
Mombasa County in that
year of income ls af /easf
two hundred and fifty
million shillings; or [...]"

The Finance Bill 2025
proposes to introduce a
limit to the tax loss carry
foruvard period by
amending Section 1 5(4)
of the lncome Tax Act as
follows:

"(4) Where the
ascertainment of the
total income of a person
resu/fs ln a deficit for a
year of income, the
amount of that deficit
shall be an allowable
deduction in asceftaining
the total income of such
person for that year and
the succeeding five
years of income."

Consider retaining the
provision of Section 15

(4) of the lncome Tax
Act as currently is as
highlighted below:

"(4) Where the
asceftainment of the
total income of a
person results in a
deficit for a year of
income, the amount of
that deficit shall be an
allowable deduction in
asceftaining the total
income of such person
for that year and the
succeeding years of
income."

Alternatively, consider
amending Section 15
(4) and (5) of the
lncome Tax Act as

economy pillar of the BETA
and Vision 2030 which is keen
on improving lnformation,
Communication & Technology
infrastructure in order to bridge
the digital divide and lower the
cost of communication in
Kenya.

The proposed restriction on
carry-forward of tax losses to
five years will significantly
impact capital intensive
investments in the country.

ln particular, crucial sectors
such as the
telecommunications,
infrastructure and other
capital-intensive sectors
typically require significant
upfront capital investments
and may take a decade or
more to become profitable. ln
addition, the investments are
eligible for capital allowances
which in turn results in tax
losses arising from the capital
allowances granted.

The proposed five-year limit
would result in the expiration
of these losses before they
can be fully utilized, thereby

Provision proposed to
be amended

Proposed
amendments by ATC
Kenya

Justification for proposed
amendment

lss ue

Business Address: Sth Floor, Delta Corner Annex, Ring Road, Westlands
P.O Box 66133, 00800 Nairobi, Kenya



Whereas
withholdlng tax
deducted at
source on lease
rontal payments
for the use of

Paragraph 5(a) of the
Third Schedule to the

lncome Tax Act which
provides lhat in respect
of a rent, premium or
slmllar conslderatlon

follows

"(4) Where the
asceftainment of the
total income of a
person results in a
deficit for a year of
income, the amount of
that deficit shall be an
allowable deduction in
ascertaining the total
income of such person
for that year and the
succeeding ten years
of income.

(5) Notwithstanding
subsection (4), the
Minister may, on the
recommendation of
the Commissioner,
extend the period of
deduction beyond ten
years where a person
applies through the
Commissioner for
such extension, giving
evidence of inability to
extinguish the deficit
within that peiod."

ln Paragraph 5(a) of
the Third Schedule to
the lncome Tax Act,
include a provision
that; provlded that
the wlthholdlng tax
shall not apply to

increasing the effective tax
burden for investors and
discouraging long-term
investment. For many
investors, particularly those
operating in capital-intensive
such as ATC, this change
could render projects
financially unviable. lt would
also d isproportionately affect
businesses that are aligned
with Kenya's long-term
development goals,

The change would also
introduce cash flow
constraints, potentially stifl ing
ongoing and future
infrastructure development
critical to Kenya's digital
economy.

It also creates uncertainty for
investors who already made
investments in the belief that
they would offset their losses
indefi nitely. Further, this
proposal goes contrary to the
Government's efforts aimed at
attracting foreign direct
investments into crucial
sectors of the economy.

ATC Kenya, a significant
player in the
telecommunications sector,
will be greatly affected
impeding fu(her investment in
crucial te lecomm u nicatio n
infrastructure in Kenya.

As per our benchmark with
other countries, the best
practice is that there is no

withholding tax on rental
income on leasing of the
telecommunication towers in

a

Provision proposed to
be amended

Proposed
amendments by ATC
Kenya

Justification for proposed
amendment

lssue

Business Address: Sth Floor, Delta Corner Annex, Ring Road, Westlands
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'estment Deduction lncentive I Policy issue and our ask t
olicy issue

The proposal encouraged major
capital investments in areas
outside Nairobi and Mombasa,
which brought about significant
economic growth to historically
ma rgina lized a reas.

The repeal of this provision would
discourage investment in these
areas and slow down rural
economic growth.

Proposed amendment
. Deletion of the proposa! in the

Finance Bill.

- Delete Clause 27 of the Finance
Bill.

(lJiirfied Conli(lentrJl





rstment Deduction lncentive
ral economic activity.

Linking incentives to t
se 27 of The Finance Bill Paragraph 1 of The 2nd Schedule to the lncome
\ct.
ty deleting paragraph (1A)

ly deleting sub paragraph (18)

re Bill proposes to repeal the above LOO% and tso% investment allowances that
as available to tax-payers investing outside Nairobi County and Mombasa
runty.

vestors will however still enjoy current rate of 50% lnvestment deduction in the
t of year of use and 25% per year in equal instalments.

Cl.ri!rtied (-oolide,rtiJl





Finance Bill submissions -
aligned to the theme of
The Finance Bill 2025
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rAl lmpact of System 
,r^,\.rz\ i,- #-. -...s--,-L +1. -rr ^^-I * ^t.^ - tre Coca-Cola system our purpose is to refresh the world and make a difference

/e do this in Kenya by producing beverages that Kenyans love, in a sustainable way for a

:tter shared future for the communities we call home.
r

ln2024, The Coca-Cola Company in Africa and its bottling partners including CCBAannounced'The
Coca-Cola System's Africa Water Stewardship lnitiative' a nearly USD 25 million investment to help address
critical water-related challenges in local communities in 20African countries, through 2030, including Kenya.
This builds upon The Coca-Cola Foundation (TCCF)'s Replenish Africa lnitiative (RAIN), a groundbreaking
collaboration with key partners and co-funders which helped improve access to clean water, sanitation and
hygiene for more than 500,000 people in Kenya

T
R To promote restoration of water sheds and mitigate impact of climate change, CCBA in Kenya implemented a

watershed restoration project in Aberdare and Mt Kenya areas.
Total Seedlings grown : 90,000 lndigenous Seedlings.
Size of land covered: 90Hactares

r The Coca-Cola system is a founding member of the Packaging Producer responsibility organization (PAKPRO)

I since 2018 which has collected over 25,OOO metric tonnes of waste in partnership with all47 counties and
t 2000 waste entrepreneurs

r
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3A Impact of the System on the supply chain

f,n the 21st of May 2024, during H.E. President Ruto's State visit to the United States
rf America, the system announced its intention to grow its investment in Kenya by
up to S1ZS million overthe next five years should the business achieve its
rnticipated growth targets in the country.

The investment is aimed at accelerating the Coca-Cola system's capacity and
:apability expansion over the next five years.

Cld55rtied (ontidentr.!l





]A Impact of the System on the supply chain

32% of the money spent on Coca-Cola ready-to-drink beverages in Kenya goes back
nto the economy. Every Kenyan shi!!ing that people spend on Coca-Cola brand
3everages in Kenya adds 0.82 Kenyan shillings in value back to the economy.

ln2023, the Coca-Cola system supported the creation of 63 billion Kenyan Shillings
rf value in the value chain. This is equivalent to O.49% of contribution to GDP.

Ihe system is also committed to sustainable local sourcing. ln2023, the system
curchased over 22 billion Kenyan Shillings of goods and services from domestic
;u ppliers in Kenya.

( 1.r.,\ilrrd (-urlr(li,r r t i.il
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]A Impact of the System

7 bottling plants KES 63 billion +tti
value added supported in the economy
across the value chain

3,270
people employed directly by the
System in Kenya

58,600
employment opportunities supported
rn tlre value chain

produce Coca-Cola beverages in Kenya

578 m iil

KES 22 billion
worth of goods and services
purchased f rom domestic suppliers

KES 26 b iil ron W
supported in tax payments across the
value chain

1:18
For each direct.lob at the System, there
are 18 others supported elsewhere in
Kenya

ion litres 0.49o/o
produced in the country, equal to 102m UCs contribution to Kenya's GDP

fit
ntil
ffitil
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BAI Direct and indirect impact of the Coca-Cola System
its value chain in Kenya

U p strea rn The System Downstream

.OSS

Suppliers' suppliers

,

t
I
I
I
I
I
I
I
I
I
I
!
I
t
I
I

t-r

t

,

Outlets' suppliers

J T .l, .t
Suppliers Outlets

ht B b E!E H8

B Value added, comparable to GDP

Taxes. pro{ its, salaries fitfr tr ESG contribution
Environrnental and community
pro 0ram s

Employment
Jobs supported

( 1.r..\rlr,(i i r ) r r I r ( i r . r r I r . i I





iew of the focus areas of the Finance Bill 2025
rur Submission

Theme

Enhancing tax revenue collection by improving tax-payer compliance and
;implifying tax !aws.

teducing Tax Expenditure.

tligning Kenya's Tax System with lnternational Best Practice.

.inking tax reliefs and incentives to actual economic activity.

Iargeted incentives to support priority areas and to attract foreign direct
lnvestment.

Advocating for predictability and certainty in the tax system.

U nderstanding the Coca-Cola System....

t

Classified Confidential
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Coca-Cola Beverages

Africa
Memorandum of
representation on the
Finance Bill 2025
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, ATC KENYA

As ATC Kenya is effectively an extension of the UPE based in the USA and serve the same purpose,
consideration should be made for a subsidiary of a REIV to be excluded from the minimum top-up tax
based on the GIoBE rules.

By not aligning the country's legislation with the GIoBE rules on subsidiary exclusions, the global
minimum top up tax could be applied unevenly and disproportionately to certain entities within a corporate
group. This will put ATC Kenya at a competitive disadvantage compared to other excluded entities, in
different jurisdiction.

7. Conclusion

It is for the foregoing reasons that wo request that you consider our proposals

Business Address: 5h Floor, Delta Comer Annex, Ring Road, Westlands
P.O Box 66133, 00800 Nairobi, Kenya
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ATC T<ENYA
6.2.3. Malaysia

Malaysia adopted OECD Global Anti-Base Erosion (GloBE) Model Rules under Pillar Two and
implemented a Domestic Top-Up Tax (DTT) starting from 1 January 2025. Pan Xl will apply to Malaysian
Constituent Entities, including Labuan entities, that are members of a multinational enterprise (MNE)
group with annual revenue of EUR 750 million or more in at least two of the four immediately preceding
financial years. However, real estate investment vehicles (RElvs) that are ultimate parent entities (UPEs)
and entities lhat are at least 95% owned by one or more excluded entities, other than a pension service
entity, are exempt.

6.2.2. Canada

The Canadian legislative proposals relating to the Global Minimum Tax Act exclude real estate
investment vehicle (REIV) ultimate parent entities (UPEs). Additionally, throughout the fiscal year,
ownership interests in the entity must have a fair market value equal to at least 95% of the fair market
value of all ownership interests in the entity. These interests must be held directly, or indirectly through
one or more excluded entities, by one or more primary excluded entities (excluding pension funds that are
pension service entities).

6.2.3. South Africa

Recent tax developments in South Africa state that Governmental Entities, lnternational Organizations,
Non-profit Organizations, Pension Funds, and Real Estate lnvestment Vehicles (RElvs) are excluded
from the operative provisions of the GIoBE Rules. An entity owned by an excluded entity also qualifies as
an excluded entity if it meets the criteria relating to own€rship, assets and income.

6.4. Justification

The Tax Law Amendment Act 2024 introduced a new section 12G to the lncome Tax Act. The section
introduced a Minimum Top-up Tax and excluded REIVs that are ultimate parent entities ("UPEs").

ATC Kenya proposal is that under Section 12G of the lncome Tax Act on the term Real Estate
lnvestment Vehicle "RE|V", consideratlon should be glven to the meaning asslgned in the country
of resldence of the Ultlmate Parent EntiU ('UPE'). ln addition, to mitigate ambiguity in respect of
application of minimum top up tax, consideration should be given to exempt a subsidiary of a REIV in
line with the GIoBE model rules.

ATC Kenya is eligible for tax deductions such as capital allowances which may result in the Effective Tax
Rate (ETR) falling below 15%. When the ETR falls below l5%, the new section 12G on Minimum Top-up
Tax will apply.

The ultimate parent entity (UPE) of ATC Kenya, a company domiciled in the USA, is identified as a Real
Estate lnvestment Vehicle (REIV) in the US. However, the term "RElV" has not been defined in the
current provision of Section 12G of the lncome Tax Act leading to potential differences in interpretation.

Additionally, the provision specifically excludes REIVS that are UPEs but does not explicitly exclude REIV
subsidiaries that are 95% or more owned by the UPE, as outlined in the GIoBE Rules. This creates an
inconsistency between the country's legislation and the international GIoBE framework.

Business Address: Srh Floor, Delta Corner Annex, Ring Road, Westlands
P.O Box 66133, 00800 Nairobi, Kenya
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ATC KENYA
However, the exclusion in the GIoBE Pillar Two rules also applies to Entities with at least 95% of their
value owned (directly or through a chain of Excluded Entities) by one or more Excluded Entities that meet
the activity tests detailed in the Rules. The exclusion for the subsidiaries has however not been included
under Section 12G of the lncome Tax Act.

While Section 12G of the lncome Tax Act has not defined a REIV, the GIoBE rules define tl as"a widely
held entity that holds predominantly immovable propefty and is subject to a tax system which ls deslgned
to achieve a single level of taxation on the income gains or profits being no more than one year from the
end of the accounting period in which the income, profits or gains arise."

The rules do not clarify that the UPE's jurisdiction should be used to determine whether the subsidiary is
owned by a REIV. This ambiguity leads to confusion, a lack of certainty, and the possibility international
inconsistent treatment because each jurisdiction may refer to their local definitions.

As per the above definition, the determination of whether an entity qualifies as a REIV depends on the
interpretation of terms such as ''predominantly" and "immovable property" which may be subject to
different interpretations in various jurisdictions including Kenya. As such, one entity can be considered as
a REIV in one country but not in another.

6.1.1 . The issue

The provisions of Section 12G of the lncome Tax Act do not clarify that the rules of the ultimate parent
entity's (UPE's) jurisdiction should be used to determine whether the subsidiary in Kenya is owned by a
REIV. This ambiguity leads to confusion, a lack of certainty, and the possibility of inconsistent
international treatment, as each jurisdiction may refer to its local definitions.

Additionally, Section 'l2G of the lncome Tax Act does not consider subsidiaries of entities that have been
specifically excluded from this provision. The OECD GIoBE Model rules exclude a subsidiary of a UPE
that is a REIV if 95% of the subsidiary's value is owned by a UPE that is a REIV.

Ensuring the consistent interpretation of the REIV definition contained in the GIoBE model rules across all
jurisdictions provides certainty to both taxpayers and tax authorities and guarantees that the GIoBE model
rules are implemented as part of a common approach, as intended by the Rules.

ATC Kenya proposal is that Section 12G 14) (d) of the lncome Tax Act should be amended as follows, to
a real estate investment vehlcle that ls an ultlmate parent company as per the meanlng asslgned
ln the ultlmate parent company jurisdictlon and the subsldlary of the real estate lnvestment
vehicle.

6.2. Best practice

6.2.1. United Kingdom

The United Kingdom Finance (No. 2) Act 2023 (c.30), Par14 - Domestic Top-up Tax, provides for a tax
payable by qualifying entities located in the United Kingdom whose tax rate is less than 15%. However,
the law exempts the Domestic Top-up Tax (DTT) for the ultimate parent of a multinational group, or would
be but for the fact they do not produce consolidated financial statements that include the assets, liabilities,
income, expenses, and cash flows of entities in which they have ownership interests, such as-

An investment fund.
A UK REIT
An overseas REIT equivalent

A
B
c
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ATC I(ENYA
payable.

This unlocked income can be utilised to spur the groMh of the telecommunication sector as follows

Exemption from withholding tax or reduction of withholding tax rate on rent of immovable property

is expected to incentivize investment, resulting in increased infrastructure development and

subsequently boosting gross value added.

Contrary to popular belief, an exemption/reduction in WHT does not result in a loss of revenue to

the Government as this assumes that the investor is already present and paying taxes in Kenya.

The incentive attracts investors to Kenya after which they become liable to all other taxes
including, employment taxes, withholding taxes, value added taxes, import taxes etc.

ln addition, ATC Kenya will create employment to thousands of people in the country contributing

to the growth of the Country's GDP.

Exemption from withholding tax would incentivize infrastructure expansion, aiding in BETA by
enhancing coverage and connectivity into rural areas.

Exemption/reduction of withholding tax spur direct investments, expand telecommunications

services, and indirectly boost related industries, fostering GDP groMh through multi-faceted

economic transmissions.

6. Proposal on the minimum top up tax in respect of definition of Real Estate lnvestment Vehicle
("RE|V") and subsidiaries of a REIV

6.1. Background

The recently published Tax Law (Amendment) AcL,2024, introduced a Minimum Top-up Tax requirement
under Section 12G of the lncome Tax Act. This tax is payable by a covered person if their combined
effective tax rate for a year of income is less than 15%. The tax applies to entities that are either resident
in Kenya or have a permanent establishment in Kenya and are members of a multinational group with a

consolidated annual turnover of at least EUR 750 million in at least two of the four years immediately
preceding the tested year of income.

This proposal aligns with the OECD Global Anti-Base Erosion ("GloBE") Rules, which aim to ensure that
large multinational enterprises pay a minimum level of tax on income generated in each jurisdiction where
they operate. The GIoBE Rules impose a top-up tax on profits in any jurisdiction where the effective tax
rate falls below the minimum threshold. Published by the lnclusive Framework (lF) in 2021 , the GIoBE
Rules do not mandate implementation by lnclusive Framework members. However, if a member chooses
to adopt these rules, they must do so in accordance with the guidance agreed upon by the lnclusive
Framework.

Section 12G of the lncome Tax Act excludes Certain entities including a Real Estate lnvestment Vehicle
('RE|V") that is an ultimate parent entity ('UPE") of an MNE group, from the application of the Minimum
Top-up Tax. This exclusion is also provided for under the current GIoBE model rules (Pillar Two), for
which the provision is based on.

Business Address: Sth Floor, Delta Corner Annex, Ring Road, Westlands
P.O Box 66133, 00800 Nairobi, Kenya
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ATC KENYA

5.2.5 Ghana

ln Ghana, payments with respect to leasing telecommunication towers are subject to WHT at the rate of
7.5%. However, under the Ghana tax laws, taxpayers can seek exemption from WHT on the revenue
earned from leasing of telecommunication towers so that their customers do not withhold on payments to
them. The taxpayer is required to write to the Commissioner General of the Ghana Revenue Authority
("GRA") and after the compliance record of the taxpayer is conflrmed as satisfactory, the GRA issues a

WHT exemption letter which is usually valid for about 6 months subject to renewal.

5.2.6 South Africa

The South Africa Income Tax Act does not provide for WHT on lease and rental payments on immovable
property. Therefore, the leasing of telecommunication sites in South Africa is exempt from WHT.

5.3 lnternational best practice

The following are some of the best practices internationally on the subject

5.3.1 United Kingdom

The United Kingdom's lncome Tax Act does not provide for WHT on lease of immovable property
Therefore, the leasing of telecommunication towers in the United Kingdom is exempt from WHT.

5.3.2 lreland

ln lreland, rental income is not subject to WHT. The lrish tax system facilitates an efficient process to the
players involved in the leasing of telecommunication towers and promotes investments in the
telecommunication infrastructure. This relief encourages investment in telecommunication infrastructure,
hence promoting access to high quality telecommunication services throughout the country.

5.3.3 United States

ln the United States, rental income earned from the lease of telecommunication towers is not subject to
WHT.

5.4 Justification

ATC Kenya is in significant tax loss position and is therefore unable to utilise the WHT credits arising from
WHT deducted from the rental income for the use of its telecommunication towers. The process of
obtaining a cash refund for the overpaid tax can be quite protracted resulting in ATC Kenya's cash being
trapped in refunds. To mitigate the growing WHT credits and perennial requirement of obtaining a cash
refund of the same, ATC Kenya proposal is that consideration should be given to exompt from
withholding tax in respect of rent, premium or similar consideration for the use or occupation of
immovable property persons whose cumulative value of investment in any two preceding years is
at least two billion shillings Alternatively, lhe withholding tax under Paragraph S(ja) of the Third
Schedule to the lncome Tax Act should be amended from 7.5% to 5% of the gross amount
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5.2.4 Nlgerla

ln Nigeria, the WHT rate on rental income ftom the use of telecommunication towers is 2% effective 1

January 2025. This rate applies to co-location and tele@mmunication tower services, which is a reduction

ftom the previous rate of 5%. The rate was reduced by he Govemment given the low margins made by

the companies in the tower industry.
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To mitigate the growing WHT credits and perennial requirement of obtaining a cash refund of the same,
ATC Kenya proposal is that Paragraph 5(1a) of the Third Schedule to the lncome Tax Act should be
amended to include a proviso that persons whose cumulative value of investment in any two
preceding years is at least two billion shillings should be exempted from WHT in respect of rent,
premium or similar consideration for the use or occupation of immovable property. Alternatively,
the withholding tax under Paragraph S(ja) of the Third Schedule to the lncome Tax Act should be
amended from 7.5/o to 5% of the gross amount payable.

5.2 Regional best practice

We consider some of the regional best practices in connection with this subject below. The best practice
from the below analysis is that there is no WHT on rental income on leasing of
the telecommunication towers in most countries. ln Uganda and Ghana, exemption from WHT is available
upon application.

5.2.1 Uganda

ln Uganda, exemptions from WHT are available under the Ugandan tax law, for resident
telecommunication tower companies upon successfully making an application to the Uganda Revenue
Authority to be included in the WHT exemption list.

The Uganda lncome Tax Act provides for WHT at the rate of 6% on lease rental payments to a resident
person for the use of telecommunication towers. The obligation to withhold the WHT on the lease rental
payments is on customers who are designated WHT agents. This WHT is not a final tax and can be
claimed by the lessor as a credit against its annual corporate income tax liability, with any excess
refundable upon request. However, if the lessor is a non-resident, the lease repayments will be subject to
15% withholding tax. This is a final tax.

5.2.2 Rwanda

Where the telecommunication tower company is resident in Rwanda, its customers do not have an
obligation to withhold tax provided that the tower company possesses an income tax declaration for the

most recent tax year.

Article 60 of the Rwanda lncome Tax Law imposes WHT at the rate of 15% on payments made by
resident persons to persons not registered by the Rwanda Revenue Authority ("RRA') or to resident
persons who do not have a recent income tax declaration.

5.2.3 Tanzania

There is no WHT on lease of telecommunication tower space as provided under the f anzania lncome
Tax Act, 2004, Section 82(2)(c) which exempts from WHT rental payments to resident persons for the use
of an asset other than aircraft, land, and buildings. Given the telecommunication tower space does not fall
under the above-mentioned assets "aircraft, land and buildings", WHT does not apply. However, this is on
understanding that the agreement for the use of the asset is a rental agreement.
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b) lncrease the effective tax burden and discourage reinvestment

Limiting tax loss carry-forward to five years would significantly constrain businesses' ability to manage risk

and recover from economic shocks. The indefinite carry-forward period introduced in 2021 acknowledged

the diverse recovery timelines across sectors. Reinstating a time cap would d isproportionately affect

capital-intensive and long-gestation projects, where losses may not be fully utilized within five years. This

change would elevate financial risk, discourage long-term investment, and shift business strategies

toward short-term profitability at the expense of investment and sustainable groMh. lt would also
introduce unnecessary tax planning complexity, forcing firms to prioritize tax timing over sound

commercial decisions-ultimately weakening the resilience and competitiveness of Kenya's private

sector. For companies like ATC Kenya, a key player in the telecommunications sector, it will introduce

cash flow constraints, potentially stifling ongoing and future infrastructure development critical to Kenya's
digital economy.

c) Discourage foreign direct investment ("FDl") in strategic sectors

The Finance Bill 2025 proposal contradicts the government's stated objectives under the Bottom-Up
Economic Transformation Agenda ("BETA'). lt introduces uncertainty into the tax system and raises

concerns about policy consistency. For multinational corporations and institutional investors, such

unpredictability increases the perceived risk of doing business in Kenya. Kenya's telecommunication

sector may become less attractive to foreign investors compared to regional and global peers, including

Tanzania, South Africa, U.K and France that allow longer or indefinite carry foruard periods; potentially

leading to capital flight or deterring new investment.

5. Tax proposal in respect of withholding tax rate on rent, premium or similar consideration
for the use or occupation of immovable property

5.1 Background

Currently, the lncome Tax Act ("lTA") provides for the deduction of withholding tax ("WHT") on rental
payments to resident persons for the use or occupation of immovable property at the rate ol 7.5o/o. The
rental income payable to resident telecommunications tower companies ("TowerCos") such as ATC

Kenya for the use of their telecommunications towers is therefore subject to WHT at the rate of 7.5o/o.

Once the WHT is deducted and remitted to the Kenya Revenue Authority, a withholding tax certificate is

issued automatically to the TowerCos for purposes of claiming a tax credit to be offset against the

corporate tax liability. However, due to the capital-intensive nature of the business operations of
TowerCos and the capital allowances associated with their investments, often, the TowerCos end up in a

tax loss position for which they are unable to utilize the WHT credits. The TowerCos are therefore only left

with the option of seeking a cash refund of the overpaid tax which is an onerous process because of the
protracted verification and approval processes by the revenue authority and delays in payment (upon

approval being granted) due to constrained budgetary allocation for cash refunds by the National

Treasury.
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against future profits from the same trade. This provision is part of a broader tax policy framework that
supports entrepreneursh ip, innovation, and long{erm investment. The UK's approach reflects a mature
understanding of business cycles and the importance of policy stability. lt ensures that businesses are not
penalized for early-stage losses and can plan for the long term without fear of losing tax relief due to
arbitrary time limits.

4.3.3 Australia

Under Australian tax law, companies are allowed to carry forward tax losses indefinitely under Section 36-
1 5 of the lncome Tax Assessment Act 1 997 (ITAA 1997). This provision enables a company to deduct a
prior year's tax loss from future assessable income, ensuring that businesses are not unfairly penalised

for losses incurred in earlier income years. The law recognises the cyclical nature of business and allows
legitimate losses to offset future profits, thereby promoting long-term commercial stability.

4.3.4 United States

Net Operating Loss ("NOL") is generated when business deductions exceed gross income in a particular

tax year. NOLs generated in tax years ending before 1 January 2018 may be carried back to offset past

income and possibly obtain a refund or carried forward to offset future income. Generally, a loss
generated in tax years ending before 1 January 2018 may be carried back two years and, if not fully used,
carried fonvard 20 years. NOLs generated in tax years ending after 31 December 2017 generally may not
be carried back and must instead be carried forward indefinitely.

4.4. Justification

This proposal, rf enacted, will have far-reaching consequences

a) Undermine lnvestor confidence

The tax loss carry fonvard restriction will undermine investor confidence, particularly for those who made
long{erm investments under the assumption of indefinite tax loss relief. Long-term investments
particularly in sectors such as telecommunication, infrastructure, , and technology often require
substantial upfront capital and may take several years to generate taxable profits. These projects typically
incur significant losses in their early years due to high development costs, regulatory compliance, and
market entry challenges. The ability to carry forward these losses into future profitable years is a critical
mechanism that ensures businesses are taxed on their true net income over time.

Reintroducing a five-year cap on the carry fon,uard of tax losses would mean that any losses not utilized
within that period would be forfeited. This artificially inflates taxable income in later years and increases
the effective tax burden on businesses that take longer to break even. For many investors, particularly

those operating in capital-intensive such as ATC, this change could render projects financially unviable. lt
would also disproportionately affect businesses that are aligned with Kenya's long-term development
goals, such as those supporting internet penetration and other infrastructure. The result is a disincentive
to invest in precisely the kinds of projects that Kenya needs to drive sustainable economic groMh.
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(5) Notwithstanding subsection (4), the Minister may, on the recommendation of the
Commissioner, extend the period of deduction beyond ten years where a person applies through
the Commissioner for such extension, giving evidence of inability to extinguish the deficit within
that period."

4.2. Regional best practices

4.2.1 T anzania

T anzania provides one of the most investor-friendly frameworks in the region by allowing indefinite carry-

forward of business losses.e This provision applies to all businesses, excluding partnerships and foreign
permanent establishments. Losses can be offset against income from any business or investment in

subsequent years, without restriction on the number of years or the percentage of income that can be

offset. This policy is particularly advantageous for sectors such as energy, mining, and infrastructure,

where projects often require significant upfront investment and may take a decade or more to become
profitable. By allowing indefinite carry-forward, Tanzania sends a strong signal of policy stability and long-

term support for private sector growth.

4.2.2 South Africa

Assessed losses may be carried forward indefinitely, provided the company continues to operate an

active trade or business of a similar nature without interruption. For tax years ending on or after 3'l March

2023, companies may offset carried-forward assessed losses against taxable income, but only up to the
greater of ZAR 1 million or 80% of the taxable income for that year. However, for years of assessment

ending on or after 31 December 2024, this limitation does not apply to companres that are in the process

of liquidation, deregistration, or winding up. This policy provides certainty and consistency, enabling

businesses to plan their tax strategies with a clear understanding of how losses can be utilized.

4.2.3 Uganda

Section 36(6) of the lncome Tax Act, Cap. 338 provides that losses can be carried over in each year of
income and a deduction of 100% of income is allowable for the first 7 years. After 7 years, losses can still
be carried over. However, only a deduction of 50% of the income is allowed.

4.3. lnternational best practices

4.3.1 France

ln France, tax losses may be carried forward indefinitely (there is no statutory time limit). The utilization of
the tax losses is capped at €1m plus 50 o/o of the taxable profit that exceeds this threshold in each

financial year. Any unutilized balance can still be carried forward without time limit. A one-year carry-

back (up to €1m) is also available.

4.3.2 United Kingdom

The United Kingdom offers one of the most flexible and business-friendly tax loss regimes globally. Under

Section 83(1) of the lncome Tax Act, 2007, kading losses can be carried forward indefinitely and offset
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rural and marginalized counties in the country. This will spur the groMh of technology and innovation in
rural areas as telecommunication companies will have the infrastructure to increase their netvvork
coverage thereby making Kenya a technology hub.

The foregoing is also in line with the Government's technological advancement agenda under the digital
superhighway and creative economy pillars of BETA that is keen on increasing the penetration of ICT in

all parts of Kenya with the desire that Kenya becomes a leading state within the region in internet
connectivity and mobile phone penetration.

4. Tax proposal on restriction of carry fonrvard of tax losses

4.1. Background

Under the current provisions of the lTA, Kenyan businesses are permitted to carry forward tax losses
indefinitely. This framework, introduced through the Finance Acl2021 , replaced the previous 10-year
limit (established in 2015). Prior to January 20'16, the law restricted the carry forward of tax losses to a
maximum of four years. This limitation posed challenges for businesses with long investment cycles or
delayed profitability, particularly in sectors such as infrastructure, manufacturing, and agriculture. ln
response, the Finance Act 201 5 extended the period to 10 years. A more significant shift occurred with
the enactment of the Finance Ac|,2021 , which repealed the time limitation entirely. This was a deliberate
policy shift aimed at enhancing Kenya's competitiveness and aligning with international best practices.

The rationale for this reform was clear, to provide tax certainty and flexibility for businesses, particularly
those in capital-intensive sectors such as telecommunications, energy, infrastructure, and manufacturing.
These sectors typically experience prolonged gestation periods before profitability, and the ability to carry
fonauard tax losses indefinitely was a critical factor in investment planning and capital allocation.

The Finance Bill 2025 proposes to reverse this progress by introducing a five-year cap on the carry-
fonayard of tax losses. Specifically, the proposed amendment to Section 15(4) of the ITA states:

"(4) Where the ascenainment of the total income of a person resu/ts ln a deficit for a year of
income, the amount of that deficit shall be an allowable deduction in asceftaining the total income
of such person for that year and the succeeding five years of income."

ATC Kenya's proposal is for Section 15(4) of the ITA be retained in its current form, allowing for the
indefinite carry-fonvard of tax losses. Maintaining the current provision is not merely a tax policy issue, it
is a matter of economic strategy. lt signals Kenya's commitment to a stable, predictable, and investment-
friendly tax environment.

Alternatively, consider amending Section 15 ( ) and (5) of the lncome Tax Act as follows

"(4) Where the ascerlainment of the total income of a person resu/ts rn a deficit for a year of
income, the amount of that deficit shall be an allowable deduction in asceftaining the total income
of such person for that year and the succeeding ten years of income.
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3.3.1 lreland

ln lreland, accelerated tax allowance of 100% is applicable on expenditure incurred on qualifying Energy
Efficient Equipment ("EEE") including ICT equipment. Telecommunication equipment fall under this
category as they utilise communication and optimisation solutions technology and as such enjoy a
deduction of 100% of the costs incurred on the purchase and installation of the equipment.

3.3.2 United Kingdom

ln the UK, businesses can deduct the full value of qualifying items, such as plant and machinery, from

their profits before tax under the annual investment allowance subject to certain exceptions. This means
that players in various sectors including the telecommunication sector can benefit from this tax incentive,

thereby driving the economic growth of the country.

3.3.3 Malaysia

The lncome Tax (Accelerated Capital Allowance) (Machinery and Equipment including lnformation and
Communication Technology Equipment) Rules 2021 provide accelerated capital allowances for qualifying

capital expenditure on machinery and equipment, including telecommunication equipment. The initial

allowance is 20% and subsequently 40% annually.

3.4 Justification

The enhanced investment deductions have been a vital tool for encouraging businesses to expand
beyond the traditional economic centres of Nairobi and Mombasa. By allowing accelerated capital
recovery, these deductions help offset the higher costs and risks associated with operating in less

developed regions, where infrastructure is limited, and market access can be challenging. Removing this
incentive would significantly raise the financial barrier for investor companies considering regional

expansion. As a result, businesses may deprioritize investments in other counties, weakening efforts to
promote equitable economic development.

The telecommunications industry facilitates the production, processing, and exchange of information. This
industry is capital-intensive requiring significant long-term investments in network infrastructure, service
development, and other capital projects to deliver increasingly fast, reliable, and sophisticated
communication services.

Given the importance of towers as a critical infrastructure in the telecommunications industry in the
country, ATC Kenya's proposal is that consideration to be made to retain Paragraph 1A of the
Second Schedule to lncome Tax Act as currently is. The proposed repeal of Paragraph 1(A) of the

Second Schedule to the ITA does not allow ATC Kenya and other telecommunication tower companies to

claim the accelerated investment allowance on the capital expenditure incurred on telecommunication
infrastructure hence negatively impacting capital investments in this critical sector.

Retention of Paragraph 1A of the Second Schedule to the ITA wrll result in a reduction in the cost of
construction and maintenance of telecommunication towers and increased investment in

telecommunication towers. ln turn, there will be increased penetration of telecommunication towers in
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advanced networks) and remote working arrangements require greater cell phone tower densification
than in the past. Mobile operators are required to make significant capital investment in cell phone towers
so that they can densify their existing networks to meet this expected demand. The need for solid and
well-developed telecommunication infrastructure is further highlighted by the Covid-19 pandemic, which
has seen significant reliance being placed on existing ICT infrastructure to support remote working.

Given the importance of towers as a critical infrastructure in the country, ATC Kenya proposal is as
follows: Consider retaining Paragraph 1A of the Second Schedule to the lncome Tax Act as
currently is.

3.2 Regional best practice

We consider some of the regional best practices in connection with this subject below. The best practice

from the below analysis is that the rate of allowance on telecommunication equipment including towers is

higher than the rate provided in Kenya ot 10o/o p.a.

3.2.'l Nigeria

ln Nigeria, an initial investment allowance of 50% is available in the first year of investment for tower
companies. This is followed by an annual allowance of 25o/o on the remaining balance for the second to
fourth years.

This structured approach to capital allowances is designed to encourage investment in infrastructure and
equipment, thereby fostering economic groMh and development across various sectors in Nigeria.

3.2.2 Rwanda

ln Rwanda, the lnvestment Code provides for an accelerated capital allowance, allowing assets to be
depreciated at a flat rate of 50% on telecommunication equipment. To qualify for the accelerated capital
allowance, you must be a registered investor with the Rwanda Development Board (RDB), the
government agency that promotes investments in Rwanda.

3.2.3 Other Africa Countries

Other Africa countries have a higher capital allowance rate in respect of telecommunication equipment
compared to Kenya as indicated below:

a

Uganda -20% p.a
Zambia - 25o/o p.a

Ghana - 20o/o p.a

Tanzania - 25oh p.aa

3.3 lnternational best practice
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marginalized areas, fostering greater inclusivity. This would have the ripple effect of achieving the Vision
2030 social pillar that aspires to integrate information, communication, and technology in teaching and
learning.

We also wish to highlight that digital superhighway (inclusivity and accessibility) is an enabler for
delivering on the Government's commitment to support human ingenuity, talents, and creativity in the
realm of arts, filmmaking, and music among others. Some of the measures proposed by the Government
in achieving its objectives under the digital superhighway and creative economy pillars of the Bottom-Up
Economic Transformation Agenda ("BETA") include expanding the broadband connectivity in the country
by over 100,000 Kilometres, reduction of the cost of data and calls among others.

It is also noteworthy to state that these proposals do not inhibit revenue collection. The long-term effect
of the proposals would be an increase in taxes arising from taxation of digital services and the ever-
growing digital economy as the growth of the digital economy is embedded on digital accessibility and
inclusivity. This will also enhance access to education, telemedicine, and e-governance services,
particularly in underserved areas.

There is therefore little doubt that through improved connectivity the Government's aspiration of economic
recovery as well as inclusive growth is achievable. lt is for these reasons, that we submit this proposal

that seeks to provide an incentive to accelerate the installation and construction of the telecommunication
towers, which shall in turn facilitate in the implementation of the Government Development Agenda of
digital accessibility and inclusivity.

3. Tax proposal on accelerated investment allowance ol'100'/. or 150oh

3.1 Background

Paragraph 1 of the Second Schedule to the ITA provides the rates of investment allowance applicable to
capital expenditure incurred with respect to various qualifying assets including telecommunication
equipment. Currently, telecommunication equipment is eligible to investment allowance at the rate of 10%
per annum on a straight-line basis. This rate of 10% was introduced by the Tax Laws Amendment Act
2020, with an effective date of 25 April 2020. Prior to this date, telecommunication equipment qualified for
investment allowance/wear and tear allowance at the rate ol 20o/o per annum on the expenditure incurred.

Towards stimulating economic growth as part of the Post COVID-19 Economic Recovery Strategy, the
Finance {ct,2021 introduced a new provision, Paragraph 1A (with an effective date of 01 January 2022),
immediately after Paragraph 1 of the Second Schedule to the ITA which read as follows:

"(1A) Notwithstanding paragraph 1, the investment deduction shall be one hundred per cent
(100%) where -
(a) the cumulative investment value in the preceding three years outside Nairobi City County and
Mombasa County is at least two billion shillings:

Provided that where the cumulative value of investment for the preceding three years of income
was two billion shillings on or before the 25th April, 2020, and the applicable rate of investment
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CSR Program
Name

Amount
(in KES)

Brief description Beneficiaries Year
\

#

Maua Primary
School
Zawadi Primary

School
Ruiru Primary

School
Kianjau

Primary School
Kiambu

Township
Primary School
Park Road
Primary School

2.4 ATC Kenya's impact on the telecommunacation sector

ATC Kenya has made significant contributions to the development of the lnformation Communication &

Technology ("lCT") industry in Kenya. The company owns and operates telecommunication towers that

relay electronic signals from one area to another. ATC Kenya's main customers are integrated

telecommunication service providers such as Safaricom PLC ("Safaricom"), Airtel Kenya Limited ("Airtel'),

and Telkom Kenya Limited ("Telkom").

The telecommunication service providers rent space on the telecommunication towers where they host

devices for relaying electronic and communication signals. lt is these rented platforms that enable

telecommunication service providers such as Safaricom, Airtel and Telkom to offer their services to the

end users ("Kenyans"). ln essence, an increase in the number of telecommunication towers will have the
ripple effect of increasing the telecommunication network connectivity for both cellular services and the
internet for the benefit of the citizens of Kenya, spread across all corners of the Country.

It is therefore evident that ATC Kenya has played and continues to play a crucial role in the advancement

of the ICT sector in Kenya and particularly, in the introduction of emerging technologies such as the fourth
generation of broadband cellular network technology ('4G network") and in the promotion of the general

connectivity and penetration of network in the entire Country.

2.5 Vision 2030, Bottom.Up Economic Transformation Agenda and Economic Recovery Strategy

The Kenyan Vision 2030 economic blueprint has identified economic and macro, social, and political

pillars and sets specific goals for making Kenya a middle-income country by the year 2030. One of the

key foundations in the economic pillar identified in Vision 2030 is the deployment of world-class
infrastructure which includes installation and construction of the technological infrastructure.

By developing telecommunication infrastructure, supported by proposed tax incentives, Kenya can bridge
the digital gap. This will accelerate access to the digital superhighway and mobile networks, particularly in
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CSR Program
Name

Amount
(in KES)

Brief description Beneficiaries Year#

11

honor of
Mother's Day
202s)
Kalapata
Primary school
in West Pokot
County (in
honour of World
Humanitarian
Day 2023)
Tree planting

Donation of dry
foodstuff, clothes,
shoes, sanitary towels
and learning materials

Tree planting for
Kinale in partnership
with KFS(20,000
seedlings planted in
2024)
Creation of digitally
connected spacos
equipped with
lnformation and
communication
technology (lCT), to
bridge the digital
divide in the
communities around
us.

Connectivity to the
intemet for various
schools across the
country

home in Kibera

Students,teachers, 2023
and community

73,000

1,000,000.00't2

13

14

t5

16

17

18

19

20

21

22

23

Matathia & Kinale
Community at
large

2024

Digital
Community
program #3
Digital
Community
program #4
Digital
Community
program #5
Digital
Community
program #6
Digital
Community
program #7
Digital
Community
program #8
Digital
Community
program ll9
Digital
Community
program #10
Digital
Community
program #1 1

Digital
Community
program #12
Airtel
Connecting
Schools DC
Mihango

Primary school

670,800 Taveta Tvet 2024

Mraru Tvet 2024

Maunguja Tvet 2024

Mamba Tvet 2024

Vitengeni Tvet 2024

Kakuyuni Tvet 2024

Marafa Tvet 2024

Kisauni Tvet 2024

Kinango Tvet 2024

Matuga Tvet 2024

4,410,000 2024
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CSR Program
Name

Amount
(in KES)

Brief description Beneficiaries Year#

3 Digital
Community
prc$am#2

4 Tree planting

Lewa Marathon

lnformation and
commu nication
technology (lCT), to
bridge the digital
divide in the
communities around
us.

Creation of digitally
connected spaces
equipped with
lnformation and
communication
technology (lCT), to
bridge the digital
divide in the
communities around
us.
Tree planting for
Maragoli Hills in
partnership with KFS
Tree planting for Port
Victoria in parlnership
with KFS
Tree planting for
Nyasoko Hills in
partnership with KFS
Wildlife conservancy

5,252,070

724,930

Donations of recycled
office equipment, toys
to mark December
festivities
Oonations of relief
food hampers, PPE

4,573,173

46,000

3,008,000

Donations of learning
materials, clothes,
foodstuff, sanitary
towels

45,200

Donations of foodstuff 40,000

Donations of Dry
foodstuff, clothes,
shoes, sanitary towels

46,000

Community in
Busho, Kwale
County

Community at
large

Conservancy and
community at large
Students and
caregivers at
Fairmile Primary
school
Community in
flooded areas
during the
pandemic

Students at Kagira
Primary school

Community in
Busho, Kwale
county

Children and
caregivers at
Paradise Childrens

2023

2021

2022

2023

2023

2021

2021

2022

2023

2023

5

6

7

Fairmile Pdmary
school

Covid 19 Relief
food initiative to
flooded areas
and AMREF in
partnership with
Team Pankaj
Kagira Primary
school (in honor
of World
Humanitaian
Day 2022)
Busho Kwale
County (Season
of Seruice
2022)
Paradise
Children's home
in Kibera (ln

8

I

10
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ATC KENYA

Tax head/Leavy type Amount paid (in KES)
lncome Tax
Customs Duty
PAYE and other deductions
Value Added Tax

Wlthholding Tax
Withholding VAT
Capital Galns Tax
Levies & permits
Regulatory Fees

Operating Fees

Total

Digital
Community
program #1

Donations of chairs,
desks, books and
computer literacy
Creation of digitally
connected spaces
equipped with

Students and
teachers at Kagira
primary school
Community at
Akiriamet, West
Pokot

3,607,497,868
7.047.189,794
1 ,326,009,1 34

12,150,754,395

7,666,509

375,568,682
795,715,974

1,688,395

25,312,090,751

2018

2022

ATC Kenya is therefore committed to continue making its fair contribution of tax revenue to the
exchequer.

2.2.2 lncome generation for landlords

ATC Kenya has over 4,000 sites spread across the country. These sites host the telecommunication
towers. The pieces of land on which the sites are situated are leased from various landlords thereby
providing a stable source of income to these landlords. Over the last four years, ATC has paid the
landlords approximately KES 39 billion in lease rental income.

2.2.3 Employment

ATC Kenya has sustained a workforce of an average of 87 employees each year since 2021. Notably, the
company employs specialists mostly in the telecommunication sector. The company has also created a

significant number of jobs indirectly as most of the services such as maintenance of the
telecommunication towers are outsourced to specialist companies and individuals, the majority of whom
are youths.

2.3 ATC Kenya's impact on the community

Beyond the contributions to the economy as set out above, ATC Kenya has gone out of its way to
conduct several Corporate Social Responsibility ("CSR") activities across the country. Some of the
notable CSR initiatives undertaken since ATC Kenya's inception in October 2018 are summarised below

1 Kagira Primary

2

289,400

5,252,070

CSR Program
Name

Amount
(in KES)

Brief description Beneficiaries Year#
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ATC T<ENYA
2. Background

2.1 ATC Kenya Operations Limited

ATC Kenya Operations Limited ("ATC Kenya" or "the company") is a leading operator of wireless and
broadcast communications infrastructure in Kenya with more than 4,000 telecommunication towers
nationwide. The company holds a Network Facilities Provider Tier 2 Licence ("NFP Licence") issued by
the Communication Authority of Kenya ("CAK").

The principal activity of ATC Kenya includes acquiring, managing, developing, constructing, maintaining,
leasing, and operating communication sites and related business in Kenya. The principal source of its
revenue is therefore the rental income generated from leasing the telecommunication infrastructure
(towers) to telecommunication service providers (Safaricom, Airtel and Telkom Kenya). The land/property
on which the towers are constructed is leased from various landowners in Kenya.

Telecommunication towers are an integral part of our critical telecommunication infrastructure. Under
Gazette Notice No. 1043 dated 31 January 2022,ihe telecommunication towers were designated as
Critical National lnfrastructure due to the critical role they play within the telecommunications ecosystem
as a driver of economic growth and development in supporting the Government of Kenya's fulfilment of its
Digital Economy Blueprint and Vision 2030; to the extent that without the towers, the entire technological
connectivity cannot stand. lt is therefore apparent that the telecommunication towers play a pivotal role in

the telecom m u n ica tion ecosystem.

ATC Kenya has been making significant contributions to the Kenyan economy since its incorporation in

2018. Over and above being a major taxpayer, the company is a direct employer for a significant number
of Kenyan technology experts and has created jobs through using local suppliers for provisions of
materials and subcontracting various aspects of its operations to local vendors. Further to the above, ATC
has been integral in enabling universal service access in unserved and underserved areas through the
deployment of its telecommunications infrastructure in those areas across all parts of Kenya with the aim
of assisting the Government of Kenya scale the Digital Superhighway. To mitigate the adverse effect of
climate change, ATC Kenya has heavily invested in environmentally friendly technologies and as part of
its Corporate Social Responsibility ("CSR") activities through its digital communities' program, has heavily
invested in providing a platform that can be leveraged by communities for community education,
healthcare access, financial inclusion, and career development with an aim to improve quality of life
through connectivity.

2.2 Af C Kenya's contribution to the economy

2.2.'l Taxes

The company has been a major taxpayer having contributed a total of KES 25.31 billion in taxes and

other levies since it was set up in Kenya in October 2018. We provide the breakdown of the KES 25.31

billion in the table below which is supported by the filed tax returns for the period 2018 to date and
invoices from various regulatory bodies such as the Communication Authority of Kenya ("CAK"), National

Environment Management Authority ("NEMA")just to name a few for the various permits and licenses:
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Provision proposed to
be amended

Proposed
amendments by ATC
Kenya

Justif ication for proposed
amendment

lssue
l.

not clarify that
the Ultimate
Parent Entity's
jurisdiction
should be used
to determine
whether the
subsidiary is
owned by a rea,
estafe
investment
vehlcle (REIV).

ultlmate parent
company jurisdictlon
and the subsldlary of
the rcal estate
invastment vehlcle.

provision. The OECD GIoBE
Model rules exclude a
subsidiary of a UPE that is a
REIV if 95% of the subsidiary's
value is owned by a UPE that
is a REIV.

The Ultimate Parent Entity
("UPE') of ATC Kenya, which
is domiciled in the United
States of America ("USA"), is a
REIV and thus this provision
would apply to ATC Kenya as
a subsidiary of a REIV.
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Whereas
Section 12G of
the lncome Tax
Act contains
provisions on
the Minimum
Top-up Tax, the
section as
currently
worded does

Section 12G (4) (d) of
the lncome Tax Act

Amend Section 12G
(4) (d) of the lncome
Tax Act as follows, to
a real estate
investment vehicle
that is an ultimate
parent company as
per the maaning
assigned ln the

Kenya is in a significant tax
loss position and has been
unable to utilize the
withholding tax credits which
currently stands at
approximately KES 2.5 billion.
ATC Kenya is therefore left
with only the option of seeking
a cash refund of the overpaid
tax which is an onerous
process considering the
protracted verifi cation and
approval processes by the
Kenya Revenue Authority and
delays in payment (upon
approval being granted), due
to constrained budgetary
allocations for cash refunds by
the National Treasury.

The proposed amendment will
promote groMh in the
telecommunication industry as
ATC Kenya and other
telecommunication tower
companies in a similar
predicament will have more
funds available for
reinvestment in the
telecommunication
infrastructure. A reduction of
the withholding tax rate would
also serve as a catalyst in
attracting and promoting
foreign direct investment into
the country and impacting the
GDP positively.

The proposals are in line with
the Global Anti-Base Erosion
('GloBE') Model Rules and will
mitigate ambiguity in the
meaning of the term REIV.
Additionally, Section 12 G ot
the lncome Tax Act does not
consider subsidiaries of
entities that have been
specitically excluded from this

Provision proposed to
be amended

Proposed
amendments by ATC
Kenya

Justif ication for proposed
amendment

lssue
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telecommu nicati
on towers can
be claimed as a
tax credlt,
telecommunicati
on tower
companles in a
tax loss position
are unable to
utillse the
wlthholdlng tax
credits and have
to seek a cash
refund of the tax
overpayment
whlch is often
an onorous
procers.

for the use or
occupation of
lmmovable property,
seven point five per
cent of the gross
amount payable

percons whose
cumulative value of
lnvestment in any
two preceding years
is at least two blllion
shtlltngs.

Altematively, consider
reducing the
withholding tax rate of
7.SYo lo 5% which
aligns to the
withholding tax rate on
management,
professional fees or
royalties. Thus, in
Paragraph s(a) of the
Third Schedule to the
lncome Tax Act,
conslder amending
thls rate frcm 7.596 to
5?6 of the gross
amount payable.

most countries. ln Uganda and
Ghana, exemption from WHT
is available upon application.
Nigeria, noting the importance
of telecommunication towers
reduced the rate of withholding
tax from SYo lo 2Yo effective 01

January 2025.

ATC Kenya is a leading
op6rator of wireless and
broadcast communications
infrastructure in Kenya with
more than 4,000
telecommunication towers.
The company is in the
business of leasing space on
its telecommunication towers
to mobile telocommunication
operators (Safaricom, Airtel,
and Telkom) with the lease
rental income being its main
source of income.

Currently, the lncome Tax Act
provides for withholding tax at
the rate of 7 .5% on lease
rental payments to resident
persons for the use or
occupation of immovable
property and therefore the
lease rental income payable to
ATC Kenya for the use of its
telecommunication towers is
subject to withholding tax at
the rate of 7.5%. The
withholding tax suffered is an
advance tax payment that can
be utilised to offset the
corporate tax liability.

However, due to the capital-
intensive nature of the
business operations of ATC
Kenya and the capital
allowances associated with its
investments, often, ATC

Provision proposed to
be amended

Proposed
amendments by ATC
Kenya

Justification for proposed
amendment

lssue
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t

citizens who earn 70% of the total wage bill,
and engage in specified sectors such as
agro-processing, manufacturing, information
technology, logistics, or vocational training.

This incentive also applies to existing
businesses that make additional qualifying
investments meeting the same thresholds
and conditions.

2 Malawi Paragraph 4, Part 1

of the Second
Schedule of the
Malawi Taxation Act

Provides a 1O0o/o investment allowance on
qualifying capital expenditures, such as new
and unused industrial buildings, plants, and
machinery, made by businesses in
manufacturing and related sectors. ln
addition to this, the law provides an elitra
15% investment allowance for projects
located in designated areas, which are
underdeveloped or prioritized regions
identified by the Minister of Finance

3.3.4. The proposed amendment

We propose that the Finance Bill 2025 be amended to retain the investment allowance
currently provided under Paragraph 'lA and 1B of the Second Schedule to the lncome Tax
Act for capital expenditures incurred in SEZs and areas outside Nairobi and Mombasa
Counties. Any amendment that weakens this framework would not only undermine investor
confidence but also place Kenya at a competitive disadvantage regionally and globally.

3.3.5. Justification

The investment allowance for capital expenditures incurred in SEZs and areas outside
Nairobi and Mombasa has been instrumental in driving infrastructure development in
underserved regions. For the telecommunications sector, this incentive has enabled the
rollout of critical network infrastructure in counties that would otherwise remain commercially
unviable due to high capital costs and lower immediate returns. Retaining this allowance is
therefore not just a fiscal matter-it is a strategic enabler of national connectivity, digital
inclusion, and equitable access to communication services.

Telecommunications infrastructure is foundational to economic development, supporting
everything from mobile banking and e-commerce to education and emergency services.
Removing the investment allowance would significantly increase the cost of network
expansion into rural and peri-urban areas, slowing down progress toward universal access
and undermining the government's own digital transformation agenda. The private sector,
particularly telecom operators, relies on predictable and supportive tax frameworks to make
long-term investment decisions in high-risk, capital-intensive projects.

Moreover, in a region where neighbouring countries continue to offer targeted tax incentives
to attract infrastructure investment, Kenya risks losing its competitive edge. lnvestors are
highly sensitive to fiscal policy shifts, and any move that diminishes the attractiveness of
investing outside major urban centres could redirect capital to more favourable jurisdictions.
Retaining the current investment allowance sends a strong signal of policy stability and
commitment to inclusive growth, which is essential for sustaining investor confidence and
accelerating national development goals.
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at a time when Kenya is positioning itself as a regional hub for finance, logistics, and
innovation. A stable and investor-friendly tax regime is essential to realizing that vision.

3.3 Tax proposal on the removal of 100% investment deduction that encourages
companies to expand ln special economic zones and outside major urban centres

3.3.1. Background

Historically, the allowance has been structured to provide lOOo/o or '150o/o capital
deductions for qualifying investments, depending on the scale and timing of the investment,
For instance, businesses that invested at least KES 2 billion cumulatively over a three-year
period outside Nairobi and Mombasa were eligible for a 150% capital deduction, provided
the investment was made before 25 April 2020. For investments made after this date, the
allowance was adjusted to 100%, with the 150% rate preserved only for those who had
already met the threshold.ie

Additionally, the law provides that a 100% capital deduction applies where a business incurs
capital expenditure of at least KES 250 million in a single year of income outside Nairobi and
Mombasa, or where the investment is in a Special Economic Zone (SEZ). This provision has
been particularly important for attracting large-scale manufacturing, hospitality, and
infrastructure projects to SEZs and less developed counties, thereby supporting the
objectives of devolution and inclusive economic growth. The impact of this tax incentive on
project viability, investor confidence, and sectoral growth is profound, particularly when
examined through the lens of large-scale infrastructural development projects by Airtel
Kenya.

3.3.2. lssue- Removal of Paragraph lA and lB ofthe Second Schedule

The Finance Bill 2025 proposes to delete the investment allowance currently granted under
Paragraph 14 and 1B of the Second Schedule to the lncome Tax Act for capital
expenditures incurred in special economic zones, and outside Nairobi and Mombasa
Counties.

3.3.3. Regional best practices

We consider some of the regional practices in connection with this subject are summarized
in the table below:

Table 6: Regional Practbes in connection with this subject

1 Uganda Section 21(1Xae) of
the lncome Tax Act,
cAP 338

Uganda grants a 10-year income tax
exemption to operators in industrial parks or
free zones, as well as to other qualifying
businesses outside these zones, provided
they invest at least USD 10 million
(foreigners), USD 300,000 (citizens), or USD
150,000 (citizens investing upcountry) over a
lGyear period.

To qualify, businesses must use at least 70olo

locally sourced raw materials (where
available), employ at least 70% Ugandan
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investments

Long-term investments particularly in sectors such as agriculture, infrastructure,
manufacturing, and telecommunications often require substantial upfront capital and may
take several years to generate taxable profits. These projects typically incur significant
losses in their early years due to high development costs, regulatory compliance, and market
entry challenges. The ability to carry forward these losses into future profitable years is a
critical mechanism that ensures businesses are taxed on their true net income over time.

Reintroducing a five-year cap on the carry forward of tax losses would mean that any losses
not utilized within that period would be forfeited. This artificially inflates taxable income in
later years and increases the effective tax burden on businesses that take longer to break
even. For many investors, particularly those operating in capital-intensive or innovation-
driven sectors, this change could render projects financially unviable. lt would also
disproportionately affect businesses that are aligned with Kenya's long{erm development
goals, such as those supporting industrialization, infrastructure development, and digital
superhighway and creative economy. The result is a disincentive to invest in precisely the
kinds of projects that Kenya needs to drive sustainable economic growth.

b. Reduces business resilience and discourages reinvestment

Tax loss carry-forward provisions are essential tools for managing business risk. They allow
companies to smooth out tax liabilities over time, recover from economic shocks, and
reinvest in growth. The indefinite carry-forward period introduced in 2021 recognized that
recovery timelines vary significantly across sectors and that businesses need flexibility to
maintain sustainable.

The proposed five-year limit would significantly reduce this flexibility. Businesses that
experience prolonged recovery periods due to external shocks, regulatory delays, or market
fluctuations would be unable to fully utilize their accumulated losses. This increases financial
risk and discourages reinvestment. Firms may become more conservative in their growth
strategies, prioritizing short-term profitability over long-term expansion. This shift in
behaviour could slow innovation, reduce job creation, and limit the development of high-
value sectors. Moreover, the policy would introduce unnecessary complexity into tax
planning, forcing businesses to make decisions based on tax timing rather than sound
commercial strategy. ln the long run, this undermines the resilience and dynamism of
Kenya's private sector management systems

c. !t weakens Kenya's competitiveness as an investment destination

ln a globalized economy, tax policy is a key factor in investment decision-making. lnvestors
seek jurisdictions that offer stability, predictability, and fairness in their tax regimes.l8 The
2021 reform that allowed for indefinite carry fonrard of tax losses was a strong signal that
Kenya was committed to creating a supportive environment for business groMh. lt aligned
the country with international best practices and enhanced its appeal to both domestic and
foreign investors.

The proposed amendment in the Finance Bill 2025 sends a conflicting message. lt
introduces uncertainty into the tax system and raises concerns about policy consistency. For
multinational corporations and institutional investors, such unpredictability increases the
perceived risk of doing business in Kenya. Moreover, many of Kenya's regional and global
peers, including Tanzania, Uganda and South Africa allow longer, or indefinite carry forward
periods. Reintroducing a five-year cap would make Kenya less competitive by comparison,
potentially leading to capital flight or deterring new investment. This is particularly concerning

Page 13 of 15



2 Tanzania Section 19 (1) ofthe
lncome Tax Act, 2004

osses can be carried forward indefinitely

3 South Africa Section 20 (aX1),
lncome Tax Act, 1962

osses can be carried forward indefinitely

owever, there is a stringent limitation the
sage of this "benefit'

panies may only set off assessed losses
ainst the higher of ZAR 1 million or 80o/o of

axable income in a given year

3.2.4. lnternational best practices

We consider some of the international practices in connection with this subject are
summarized in the table below:

Table 5: lntemational Pnctices in connection with this subject

3.2.5. Proposedamendment

Airtel's proposal is for Section 15(4) of the ITA be retained in its current form, allowing for the
indefinite carry-fonrard of tax losses. Maintaining the current provision is not merely a tax
policy issue, it is a matter of economic strategy. lt signals Kenya's commitment to a stable,
predictable, and investment-friendly tax environment.

Altematively, consider amending Section '15 (4) and (5) of the lncome Tax Act as follows

"(4) Where the asceftainment of the total income of a person rcsults in a deficit for a year of
income, the amount of that deficit shall be an allowable deduction in asceftaining the total
income of such percon for that year and the suceeding nine years of income.

(5) Notwithstanding subsection (4), the Minister may, on the rccommendation of the
Commissioner, extend the period of deduction beyond ten years wherc a person applies
through the Commissioner for such extension, giving evidence of inability to extinguish the
deficit within that peiod.'

3.2.6. Justification for the proposal to carry forward tax losses for a period of ten
years with an option for extension under section 15(4) of the lncome Tax Act

a. lt undermlnes the financlal viability of long-Term and capital-lntenslve

I nited Kingdom pection 83(1) of the

llncome 
Tax Act, 2007

osses can be carried fonivard indefinitely

2 $ection 36 (15) of the
llncome Tax
hssessment Act 1997

I

The section explicitly states that a company
or entity may carry fonarard a tax loss
indefinitely, provided it meets certain

Australia

continuity of ownership and business tests
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"(m) ln the case of the spectrum license purchased or acquired prior to 1 July 2025, the
deduction shall be resticted to the unamoftised portion over the remaining useful life of the
spectrum license".

For spectrum licenses that have already been acquired, we propose that the remaining
unamortized cost be deductible over the balance of the license's useful life.

3.2 Tax proposal to limit the carry-fonrard period of tax losses to five years, effective
I July 2025

3.2.1. Background

Prior to January 2016, the law restricted the carry fonivard of tax losses to a maximum of four
years. This limitation posed challenges for businesses with long investment cycles or
delayed profitability, particularly in sectors such as agriculture, infrastructure, manufacturing,
and telecommunications. ln response, the Finance Act 2015 extended the carry fonivard
period to nine years, a reform that was widely regarded as a positive step towards improving
the investment climate. A more significant shift occurred with the enactment of the Finance
Act,2021, which repealed the time limitation entirely. The revised provision allowed
businesses to carry forward tax losses indefinitely, thereby offering greater flexibility in long-
term financial planning and recovery. However, the Finance Bill 2025 proposes to
reintroduce a five-year cap on the carry fonrvard of tax losses.

The proposed amendment risks undermining the progress made in recent years. Reinstating
a rigid time limit disproportionately affects businesses with longer recovery periods, reduces
Kenya's attractiveness as an investment destination, and introduces uncertainty into the tax
system.

3.2.2. lssue

The Finance Bill 2025 proposes to limit the cany-foruard period for tax losses to five years,

effective 1 July 2025. This change would significantly alter the current tax treatment, which
allows businesses to carry forward losses indefinitely.

3.2.3. Regional best practices

We consider some of the regional practices in connection with this subject are summarized
in the table below:

Table 4: Regional Practices in connection with this subiect

Losses can be carried over in each year of
ncome and a deduction of 100% of income is

fter 7 years, losses can still be carried over
owever, only a deduction of 50% of the

ncome is allowed. This appears to be possible

llowable for the first 7 years

indefinitely if the company is in loss

Section 36(6) of the
lncome Tax Act, Cap
338

1 Uganda

DetailsNo Country Provision
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of the right's validity

Schedule ll of Canada's lncome Tax Act
designates various categories of capital
expenditures that qualify for Capital Cost
Allowance (CCA). Under Class 14, expenditures
related to the acquisition of patents, franchises,
concessions, or licenses with a defined term are
eligible for CCA treatment. According to
Regulation 945 issued by the Canada Revenue
Agency, the capital cost associated with such
licenses should be depreciated for tax purposes
over the duration of the license's useful life.

2 Canada Schedule ll to the
lncome Tax Act

I
No Country Provision Deta ils

3.1.5. Justification

ln recent years, digital innovation and mobile connectivity have become increasingly central
to socio.economic development. Projections indicated that by the close ot 2022,
approximately one'third of the population in Sub-'Saharan Africa would be using mobile
internet, with this figure expected to approach 40% by 2025.11 Additionally, smartphones are
anticipated to represent nearly two-thirds of all mobile connections in the region by that time.
Kenya is poised to be a leading market, with GSMA lntelligence forecasting around 52
million smartphone connections.

The rollout of 5G technology in Kenya marks a transformative phase, unlocking potential
across sectors such as healthcare, e-commerce, industrial automation, and smart urban
infrastructure. This advancement is expected to drive innovation and technological growth,
particularly in rural communities, by reducing the cost baniers associated with expanding
network infrastructure. As a result, Kenya is well-positioned to emerge as a regional
technology leader.

Moreover, the proposed policy changes would reduce the operational costs of delivering
telecommunication services, thereby enhancing affordability for consumers across all
income levels. This aligns with the Government of Kenya's broader digital transformation
agenda, as outlined in the digital superhighway and creative economy pillar of Vision 2030
The overarching goal is to deepen ICT integration nationwide and establish Kenya as a
frontrunner in internet connectivity within the region.

3.1.6. Proposed amendment

Consistent with global best practices, as outlined in sections 3.'l .3 and 3.1 .4 above, we
recommend the insertion of the words 'or spectrum license" immediately after "fibre optic
cable" under paragraph 1 (iXc) of the Second Schedule, to read as follows:

(c) "Purchase or an acjuisition of an indefeasible right to use fibre optic cable or spectrum
license by a telecommunication operator.

Furthermore, insert the following words in the proviso to Paragraph 1, immediately after (l):

,,
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3.1.3. Regional practice

We consider some of the regional practices in connection with this subject in the table below

Table 2: Regional Practices in connection with this subject

3.1.4. lnternational practice

We consider some of the international practices in connection with this subject in the table
below:

Table 3: lntemational Pnctices in connection with this subject

1 Uganda Section 30 of the
lncome Tax Act

Under Section 30 of Uganda's lncome Tax Act,
capital expenditure on spectrum licenses qualifies
for capital allowances. These licenses are treated
as intangible assets for tax purposes.

ln practice, the tax treatment of spectrum license
costs aligns with financial accounting principles.
The Act permits taxpayers to deduct the cost of
these licenses over their useful life using the
straight-line method, thereby allowing for a
systematic recovery of the investment through
annual tax deductions.

2 Tanza nia The lncome Tax Act,
Chapter 332, and
the Third Schedule
to the lncome Tax
Act

Tanzania's lncome Tax Act, under Chapter 332
and the Third Schedule, classifles depreciable
assets into eight distinct categories. Spectrum
license fees fall under Class Seven (7), which
pertains to intangible assets.

Telecommunication companies that incur capital
expenditure on acquiring spectrum licenses are
permitted to amortize these costs for tax
purposes. The amortization is applied on a
straight-line basis over the license's useful life,
enabling a gradual deduction of the investment
from taxable income.

Deta ilsNo Country Provision

1 lndia Section 35 ABA of
lndia's lncome Tax
Act

According to Section 35ABA of lndia's lncome
Tax Act, capital expenditure incurred for
acquiring the "right to use spectrum" for
telecommunications purposes is eligible for tax
depreciation. This cost is amortized evenly over
the duration of the license, allowing deductions in
equal annual instalments throughout the period

Deta ilsNo Country Provision
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emergency or disaster-related communications, are mandated to obtain frequency spectrum
licenses from the Communications Authority of Kenya ("CA'). These licenses are issued
upon payment of spectrum fees as determined by the CA, with the fee amounts varying
based on the nature ofthe services provided by each operator.

ln pursuit of delivering high quality telecommunication services, Airtel Kenya has made
substantial investments in enhancing its network infrastructure. This commitment is reflected
in its extensive national coverage, with over 4,200 network sites established across Kenya. e

Following the introduction of 5G technology in October 2023, Airtel has accelerated its
deployment efforts, having rolled out 688 5G sites to date. This positions the company at the
forefront of Kenya's digital evolution. 10

A major operational expense for Airtel Kenya is the payment of frequency spectrum fees to
the CA, which are essential for maintaining its network and radio communication
infrastructure. Over the years, Airtel has acquired telecommunication and spectrum licenses
valued at USD 77 million.

Despite these licenses being directly tied to income-generating activities, the current
provisions of the lncome Tax Act ('lTA") do not permit the deduction of frequency spectrum
fees for tax purposes. Consequently, Airtel Kenya is unable to claim capital allowances on
the costs associated with acquiring or renewing these licenses, thereby increasing the
overall cost of delivering telecommunication services in Kenya.

3.1.2. The issue - Expenditure incurred on the acquisition and renewal of
frequency spectrum licences is not eligible for investment allowance

Currently, the ITA does not allow any tax deduction on the frequency spectrum fees and
therefore Airtel Kenya is not able to claim capital allowances on the costs of acquiring and
renewing the frequency spectrum licenses.

The Finance Ball,2024

The Finance Bil,2024 had proposed an amendment to the Second Schedule of the lncome
Tax Act (lTA) to permit telecommunications operators to claim a tax deduction of 10Yo

annually on capital expenditures related to the acquisition of spectrum licenses. However,
this proposal was nullified following the withdrawal of the Finance Bill by President \Mlliam
Ruto on 26 June2O24.

Had it been enacted, this amendment would have reduced the financial burden associated
with delivering telecommunication services, particularly in the deployment of 5G and other
emerging technologies. lt would have also incentivized broader network expansion,
especially in underserved rural regions, thereby fostering technological innovation and
positioning Kenya as a regional leader in digital infrastructure. This initiative aligned closely
with the Government of Kenya's broader digital transformation strategy, particularly under
the digital superhighway and creative economy pillar, and would have significantly
contributed to enhancing the country's status as a hub for internet connectivity and
technological advancement.

,
connectivih.*:-:text.%E2%80%9CLast%2ovear%2C%2O,r/e%20rolled%20out.acloss%20maioP620cilies%20and%2otowls
,o

connectivihl*:-:text=%E2%80%9CLast%2ovear%2C%2O e%20rolled%20out.acloss%20maior%2ocities%20and%2otowns
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the internet. These initiatives are part of a broader effort to bridge the digital divide and
empower students with access to digital learning.3

Airtel's commitment to education dates back to earlier efforts, such as its 2019/2020
partnership with Longhorn Publishers to provide free access to the Longhorn e-learning
platform during the COVID-19 pandemic. The company also participated in the Junior
Achievement Job Shadow Program, mentoring high school students and exposing them to
career opportunities in telecommunications.a

ln response to the devastating drought that affected 23 counties in Kenya in 2022, Airlel
Kenya donated KES 50 million through the Kenya Red Cross Society to support the
government's relief efforts. The funds were used to provide food and water to affected
communities, demonstrating Airtel's commitment to supporting those most in need.s

2.2.3. Airtel's lmpact on the Financial Sector

Airtel Money continues to transform Kenya's financial landscape by offering accessible,
affordable, and secure digital financial services. As of March 2024, mobile money
penetration among Airtel customers stood at 24.9%, with an average transaction value of
$262 per customer per month. The total transaction value across Airtel Africa reached $112
billion during the year.6

Airtel Money supports a wide range of services, including microloans, savings, insurance,
and international remittances. lts integration with national payment systems and
interoperability with banks enhances financial inclusion and provides customers with a
seamless digital experience. The agent network supporting Airtel Money grew by 53.1% to
1.4 million agents, many of whom are women and youth in rural areas. These agents not
only facilitate transactions but also serve as financial educators and community connectors.T

During the COVID-19 pandemic, Airtel Kenya waived transaction fees on Airtel Money to
suppo( small businesses and households. The company also revised transaction limits and
provided toll-free lines for health information, reinforcing its role as a responsive and socially
responsible financial services provider.s

Through these efforts, Airtel Kenya continues to play a pivotal role in advancing Kenya's
digital economy and financial inclusion agenda, contributing to broader national development
goals.

3 Detailed Submissions on Tax Proposals

3.1 lntroduction of a provision in the lncome Tax Act to allow telecommunication
companies to claim investment allowances on the cost incurred in acquiring
spectrum licenses.

3.1.1. Background

Under the Kenya lnformation and Communications Act, 1998 ("KlCA), entities involved in
telecommunications, including television and FM radio broadcasting, mobile cellular
services, satellite communications, aeronautical and maritime radio operations, and

3 Airtel Kenya. Aborjt Us.

'Airtel Networks Kenya, Communication on Progress Report Year: 201912020, UN Global Compact
5 Airtel Kenya. About Us.
6 Airtel Kenya, Aboul Us.
7 Airlel Africa PLC, Sustainability Report 2024: Transforming Lives.
6 Airlel Kenya, About Us.
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2 Background

2.1 Airtel Networks (Kenya) Limited

Airtel is a prominent provider of telecommunications and mobile money services, operating
across 14 African countries. The company delivers a comprehensive suite of
telecommunications solutions, including mobile voice and data services, as well as mobile
money services, both domestically and internationally.

ln Kenya, Airtel operates through three distinct entities: Airtel Networks Kenya Limited
(ANKL), which provides communications services; Airtel Money Kenya Limited (AMKL),
which offers mobile financial services locally; and Airtel Money Transfer Limited (AMTL),
which facilitates cross-border mobile financial services. Collectively referred to as Airtel
Kenya, these entities have been part of Airtel Africa's operations since November 2010,
following the acquisition of Zain by Bharti Airtel.

Airtel Kenya supports the National ICT Vision of transforming Kenya into a competitive,
knowledge-based economy. The company is dedicated to contributing meaningfully to this
vision through strategic investments aligned with its growth agenda in the country.

To date, Airtel Kenya has invested nearly USD 1 billion, with a significant portion of this
investment occurring within the past three years. As of 30th September 2024, Airtel was the
second-largest mobile operator in Kenya, serving 20.7 million subscribers, which represents
approximately 29.6% of the market share, according to the latest report by the
Communications Authority (CA). By January 2025, the company had expanded its network
to approximately 4,200 coverage sites with 688 being 5G sites. Airtel Kenya continues to
invest in expanding its distribution network, supported by advancements in technology and
network infrastructure.

2.2. Airtel's Contribution to the Economy

2.2.1. Digital transformation

The company's robust network infrastructure ensures seamless connectivity, enabling
customers to stay in touch with loved ones, access information, and explore new
opportunities. Airtel Kenya's network now covers over 90% of the population, with ongoing
efforts to expand coverage to even the most remote areas. From the outset, Airtel has been
committed to making communication more affordable, introducing value-for-money products
and services that have helped foster healthy competition in the Kenyan telecommunications
market.l

2.2.2. Aiftel's lmpact to the Community

Airtel Kenya's community engagement is guided by its sustainability pillar, 'Our Community,"
which focuses on improving access to education, promoting digital inclusion, and supporting
vulnerable populations.2

ln education, Airtel Kenya has made significant strides. The company has provided free
internet access to over 47,000 students across the country. Since 2022, it has connected
more than 65 schools with unrestricted internet bundles through a $57 million partnership
between Airtel Africa and UNICEF. ln February 2024, Airtel Kenya entered a three-year
partnership with American Towers Corporation (ATC) to connect an additional 50 schools to

I Airtel Kenya, About us
2 Airtel Kenya, Aborrt Us
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Schedule to the ITA be
retained.

fi nancially unviable for telecommunication
companies to expand into special economic zones
and areas with low commercial returns,
undermining efforts to bridge the digital divide and
promote inclusive development.

2. Supporting National Dlgltal
Transformation Goals

Telecommunications is foundational to Kenya's
digital economy. \Mthout this tax incentive, the
cost of expanding netwoks will rise, slowing
progress on national priorities such as e-learning,
e-heafth, and mobile financial services. This risks
stalling the momentum of Kenya's digital
transformation agenda.

3. Preserving Kenya's Reglona!
Competltiveness

ln a region where peer countries continue to offer
targeted tax incentives for infrastructure
investment, removing Kenya's allowance would
weaken its attractiveness to investors. Policy
instability could deter long-term capital
commitments, especially in capital-intensive
sectors like agriculture, manufacturing and
telecommunications.

Mombasa counties, and for
investments in special
economic zones.

Provision proposed to be
amended in the Act

Proposed amendment Justification for proposed amendmentNo Issue
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N otwith stand ing s u b sectio n (4),
the Cabinet Secrctary may, on
the rccommendation of the
Commissioner, extend the
period of deduction beyond ten
years vvherc a person applies
th rough the Com m issione r for
such extension, giving evidence
of inability to extinguish the
deficit within that peiod.

follows

"(4) Wherc the
ascertainment of the total
income of a person resu/fs in
a deficit for a year of income,
the amount of that deficit
shall be an allowable
deduction in ascertaining the
total income of such person
for that year and the
succeeding nine years of
income.

(5) Notwithstanding
suDsecfion (4), the Minister
may, on the
rccommendation of the
Commissioner, extend the
period of deduction beyond
ten years wherc a person
applies through the
Commissionerfor such
extension, giving evidence of
inability to extinguish the
deficit within that peiod."

follows based on the prevailing legal and fiscal
framework. The abrupt imposition of a five-year
limit on tax loss carry-fonrards, without
transitional provisions, creates retroactive
uncertainty. This undermines investor confi dence,
particularly among foreign direct investors who
prioritize jurisdictions with stable and transparent
tax regimes.

3. Contradiction of national investment and
lndustriatizatlon Goals

Kenya's development agenda, including Vision
2030 and the Bottom-Up Economic
Transformation Agenda (BETA), emphasizes
industrialization, infrastructure development, and
energy expansion. These goals require
substantial private sector participation and long-
term capital inflows. The proposed tax
amendment runs counter to these objectives by
increasing the effective cost of doing business in
strategic sectors. It also dilutes the impact of
existing investment incentives such as capital
allowances and Special Economic Zones (SEZs)
The inconsistency between tax policy and
industrial policy could hinder the realization of
national development targets.

3 Proposal to remove the
enhanced '100o/o and 150o/o

investment deductions
previously available for
signifi cant capital investments
made outside Nairobi and

Section 27 of the Bill proposes
to delete paragraph 1A and 1B
of the Second Schedule of the
ITA.

We propose that this
proposal be removed, and
the enhanced investment
deductions currently
provided under Paragraph
1A and 1B ofthe Second

1. Enabling Equitable lnfrastructure
Development

The investment allowance has been a key driver
in extending telecommunications infrastructure to
underserved regions. Removing it would make it

Provision proposed to be
amended in the Act

Proposed amendment Justification for proposed amendmentNo lssue
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life. These approaches enhance competitiveness
and reduce baniers to network expansion.

4. Global Best Practices

lnternationally, jurisdictions such as lndia and
Canada offer tax relief on spectrum license costs.
lndia permits depreciation over the license period,
and Canada includes such costs under Capital
Cost Allowances (CCA) for intangible assets.
These models demonstrate the feasibility and
benefits of such reforms.

Erosion of investnent viability in capital-
intensive sectors

Capital-intensive projects typically involve long
periods before profitability is realized. The cunent
indefinite carry-forward of tax losses allows
investors to offset these early-stage losses
against future profits, thereby improving project
viability. Capping this period at five years would
result in the expiration of unutilized tax losses,
effectively increasing the tax burden and reducing
the internal rate of return on such investments.
This change would disincentivize long-term capital
deployment in sectors that are critical to Kenya's
economic transformation.

2. Undermining investor confidence and
predictability

A fundamental principle of sound tax policy is
predictability. lnvestors make long-term decisions

,|Consider retaining the
provision of Section 15 (a) of
the lncome Tax Act as
currently is as highlighted
below:

"(4) Wherc the
ascertainment of the total
income of a person rcsults in
a deticit for a year of income,
the amount of that deticit
shall be an allowable
deduction in asceftaining the
total income of such person
for that year and the
succeeding years of
income."

Alternatively, consider
amending Section 15 (4) and
(5) of the lncome Tax Act as

Section 8(c) of Bill proposes to
amend Section 15(4) of the
lncome Tax Act, CAP 470 (lTA)
to read as follows:

(4) Where the asceftainment of
the total income of a person
results in a deficit for a year of
income, the amount of that
deficit shall be an allowable
deduction in ascertaining the
total income of such person for
that year and the succeeding
five years of income

Furthermore, Section 8(d) of the
Bill proposes to amend Section
15(5) of the ITA to delete
subsection (5) which reads as

2 Proposal to limit the carry-
foruvard period of tax losses to
five years, effective 1 July
2025.

Provision proposed to be
amended in the Act

Proposed amendment Justification for proposed amendmentNo lssue
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I Executive Summary

Table 1: Executive summary

1 Telecommunication
companies invest substantial
capital in securing spectrum
licenses, yet they are cunently
ineligible to claim investment
allowances on these
expenditures under existing
tax provisions.

Paragraph 1 ofthe Second
Schedule to the lncome Tax Act
crrA)

Type of proposal: lnsertlon. We recommend the insertion
of the words 'or spectrum
license' immediately after
"fibre optic cable" under
paragraph 1 (i)(c) of the
Second Schedule, to read as
follows:

(c) "Purchase or an
acquisition of an indefeasible
ight to use fibre optic cable
or spectrum llcense by a
telecommunlcation
operator.

Furthermore, insert the
following words in the
proviso to Paragraph 1,
immediately after (l):

"(m) ln the case of the
spectrum license purchased
or acguircd priorto 1 July
2025, the deduction shall be
rcsticted to the unamoftised
podion over the remaining
useful life of the spectrum
license"-

1. Drlving Natlonal Dlgttal Transformation

2. Need for Pollcy Reform

Despite the critical role of spectrum licenses in
enabling telecommunications, cunent tax lar,vs do
not permit operators to claim investment
allowances on these costs. As a result,
companies like Airtel Kenya face elevated
operational expenses, which in turn increase the
cost of providing services to consumers.

Kenya is on track to reach 52 million smartphone
connections by 2025, signalling rapid digital
groMh. Reducing the financial burden of spectrum
licenses would accelerate the rollout of digital
i nfr astructure, particularly in underserved reg ions.
This would support advancements in heafthcare,
e-commerce, smart cities, and rural connectivity-
key pillars of Kenya's Vision 2030 and the digital
superhighway initiative.

Neighbouring countries have already adopted
more supportive tax frameworks. Uganda treats
spectrum licenses as intangible assets eligible for
investment allowances, while Tanzania allows
straight-line amortization over the license's useful

3. Regional Precedents

Provision proposed to be
amended in the Act

Proposed amendment Justification for proposed amendmentNo lssue

a
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The Clerk of the National
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Departmental Committee on Finance and National Planning
Parliament
Parliament Road
P.O BOX 41842-00100 Nairobi
Nairobi, Kenya

Sent via email to cna@ oarliament.qo. ke

28May 2025

Dear Sirs,

Subject: The Finance Ball 2025
Submission of Tax Proposals on behalf of Airtel Networks (Kenya) Limited

Pursuant to the Public Notice released by the National Assembly Committee on Finance and
National Planning on 13 May 2025 and Article 201 of the Constitution of Kenya, 2010, we,
Airtel Networks (Kenya) Limited ("Airtel Kenya"), are glad to submit tax proposals on the
Finance Bill, 2025.

We have provided an executive summary of the legislative proposals in the attached
document which also provides detailed analyses of the issues, impact, and
recommendations. We are happy to provide any additional information on the proposals
should you require us to.

We would be grateful for an opportunity to engage the National Assembly Committee on

Finance and National Planning ("Committee") to further deliberate on Airtel Kenya's
proposals and recommendations attendant thereto.

Should you wish to discuss the contents of this letter, please do not hesitate to contact the
undersigned on shailendra.sinoh@ke.airtel.com or our tax consultants on
rovce.wama i@owc.com at your convenrence

Yours faithfully

For: Airtel Networks (Kenya) Limited
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Uber thus recommends that section 23A (4) ofthe TPA be
amended to exempt ride-hailing invoices from the ETIMS

requirements such that customers are able to expense
rides from ride-hailing platforms without the invoices
being ETIMS compliant.

The following language may be considered:

"The electronic tox invoice refened to in subsection (3)
moy exclude emoluments, imports, investment
allowonces, interest, oirline possenger ticketing,
ride-hoiling tronsport services, poyment of withholding
tax ond similor poyments"

We further recommend that a corresponding
amendment be included in the Tax Procedures
(Electronic Tax lnvoice) Regulations, 2024.

Recommendation

CLAUSE (os it is in

the Bill)
DESCRTPTTON /

PROPOSED AMENDMENT
AS PER THE CLAUSE

No ISSUE RECOMMENDATION AND JUSTIFICATION

t
a
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a

2. The mechanisms and thresholds for establishing

a significant economic presence in Kenya;

3. How the income which is subject to SEPT will be

determined; and

4. lf paragraph 12E(3Xd) of the ITA is retained, a

clear definition of the term "turnover" should be

provided, including the methodology for its

calculation.

As previously noted, Section 23A(3A) of the TPA imposes

a reverse-invoicing obligation on taxpayers to self-invoice
for trips received from Driver Partners, by virtue of the
fact that most Driver Partners constitute small business

owners and thus are exempted from the requirements of
issuing ETIMS compliant invoices as this responsibility has

been passed to the App users (Riders).

Uber notes that the requirement to self-invoice for riders
imposes an undue compliance burden on riders, most of
whom are unsophisticated and are not able to
self-invoice for trips.

ln this respect, Uber proposes that an exemption be

introduced to Section 23 (a) of the TPA, exempting
ride-hailing applications' invoices from ETIMS

requirements. This will reduce the compliance burden on

App users, who are now required by the TPA to
self-invoice for transportation provided by the Driver
Partners.

N/A Section 16(lXc) of the ITA stipulates that any expenditure
or loss where the invoices for the transactions are not
generated from an electronic tax invoice management
system {ETIMS) shall not be deductible, save where the
transactions have been exempted from the application of
the ETIMS requirements.

Additionally, Section 23(3A) of the Tax Procedures Act,
(the TPA) for purposes of ascertaining tax liability,
imposes a reverse-invoicing obligation on purchasers who
receive supplies from small businesses which do not
exceed turnover of five million shillings. This presents a

challenge for Uber App users, who are now required by

law to reverse-invoice for transportation services provided

by Driver Partners who fall within the five million
threshold for ETIMS exemption.

6 New proposal

CLAUSE (as it is irt
the Bill)

DESCRTPTTON /
PROPOSED AMENDMENT

AS PER THE CLAUSE

RECOMMENDATION AND JUSTIFICATIONISSUENo
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New Proposal Amendment to section 35

of the lncome Tax Act (the
rTA).

1
Under Section 35 (5) of the lTA, withholding tax (WHT)

deducted is required to be remitted to the KRA within five
working days from the date the deduction is made.

Due to the large volume of transactions and the global

nature of Uber's business operations, this requirement to
remit WHT to the KRA within 5 business days imposes an
undue compliance burden which is costly for Uber and
other businesses with similar business models.

We note that non-residents (such as Uber) with SEPT,

WHT and value added tax (VAT) obligations are currently
facing compliance challenges given that the compliance
date for the WHT imposed pursuant to section 10( ) of
the ITA is different from the compliance date for SEPT and
VAT obligations (which are due on the 20'h day of the
subsequent month).

Uber B.V. (Uber) proposes that the WHT obligations
timelines under section 10( ) of the ITA be harmonised
with compliance timelines relating to their VAT and SEPT

obligations, such that WHT is remitted to the KRA on the
same due date as SEPT and VAT.

ln this regard, Uber recommends that the below proviso
be added immediately after section 35 (5) of the ITA and
before section 35(5A) of the ITA with the following
wording:

"Provided thot, in the cose of tox withheld pursuont to
section 10(4) of this Act, the tox withheld sholl be
remitted to the Commissioner no loter thon the 20th doy

Recommendation

CLAUSE (as it is it)
the Bill)

DESCRTPTTON /
PROPOSED AMENDMENT

AS PER THE CLAUSE

No ISSUE RECOMMENDATION AND,lUSTIFICATION



Uber
Uber B.V

Burgerweeshuispad 301, 1 076HR

Amsterdam, The Netherlands

Registration No 5631 7441

27 May 2025

The Clerk of the National Assembly

Office of the Clerk

Main Parliament Buildings

P.O. Box 41842 - 00100

Nairobi, Kenya

Attn: Samuel Nioroee. CBS

Dear Sirs,

RE: SUBMISSIONS ON THE 2025 FINANCE BILL (NATIONAI ASSEMBTY BILL NO

19 OF 202s) (the Bilu

We refer to the above matter, which proposes several changes that impact Uber B.V.'s

business in Kenya, as outlined in the submissions document.

Pursuant to the call to stakeholders and the general public to submit comments on the
Bill, we set out below our comments and proposals for your kind consideration.

Our submissions detail recommendations regarding various aspects of the Bill,

including proposals for amendments to the lncome Tax Act (lTA) and the Tax

Procedures Act (TPA). Key areas addressed in our submission include:

1. Harmonization of Withholding Tax (WHT) remittance timelines.
2. Clarification on the WHT base under Section 10(a) of the lTA, the scope of the

WHT obligation for digital marketplace owners.
3. The definition of "property" under Section 10(a) of lTA.

4. The need for Significant Economic Presence Tax (SEPT) regulations, and

5. Exemptions from Electronic Tax lnvoice Management System (ETIMS)

requirements for ride-hailing services.

Yours faithfully,

tl^r l^Jfu,l MLt,LY

D

Blair Radford
Director
For and on behalf of Uber B.V
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,iew of the tax regime on packaging I Justification t
he current model risks increasing consumer prices, undermining supply chain
fficiency, and potentially conflicting with Kenya's regional and international
rade commitments.

4oreover, the lack of clarity on existing tax laws and levies may lead to
rconsistent interpretation and application, creating regulatory uncertainty and
rcreasing the cost of doing business in Kenya.

,y keeping taxes and levies manageable on plastics, the government can help
upport the growth of the domestic manufacturing sector while ensuring that
ackaging remains affordable for businesses and consumers.

t.lJ:rrlr(,d (.onlr(ir0trJl





,iew of the tax regime on packaging I Justification t
here is a large and vibrant packaging manufacturing industry in Kenya that makes
roducts for use by consumers and for use by other manufacturers to package their
roducts as well as for export.

he current tax regime on plastics consists of multiple taxes and levies including,
xcise tax, import duty (on raw materials) and the recently introduced EPR levy. This
rcreases the cost of production and thus increases the costs of goods that require
ne use of plastic packaging.

he imposition of 35% excise tax on imported glass bottles, makes alternatives to
lastics u n-economica l.

Ll.r15rlred Conliderlti.!l





view of the tax regime on packaging Our Ask

We propose a review of the current tax regime on packaging.

This will align with the intent of the Finance Bll 2025 to simplify
and streamline the tax system in order to enhance revenue
collection and protect business environment to foster growth and
investment.

Cl.r.,:rlrt,d (- ottl ide t rtt.r I





view of the tax regime on packaging material

<cise Duty

re Finance Act 2O2t introduced an

<cise tax on plastics, which was
ter amended by the Finance Act
)22 to apply solely to imports.
owever; a further amendment
rrough the Tax Laws (Amendment)
:t,2024, extended the excise tax
) cover both locally produced and
rported plastics.

FIRS'|'S('HEDtIl],
I.IST OF PRODT'(:TS ANI) PACKA(;INC STIIIJECI"I'O I,X'TENDED PRoDt'('ER

RIlSltONSlBlLt't'Y ('()MPLIAN(lE S('HEMH

I rr. 4( I )lt'), 6l I ). l?), (7 ). 71 51. l1( I ) I

N() PRODtT("t' ,{MOUN',t'(KShs)
Pcr itcnt

Prkaging for non-hazardous products (plastics, alunriniurn,
conrJxxite papr end its r'ornrgatlr gless r'arllxrard anrl
cartonl.

t50

1 Hazardous products' packaging (lndustrial chenricals. oil
and lubricants, pharmaceuticals, agrochernicals, vclerinary,
cosnrelics, paints and solvenls), lreatcd wurd and
agricultural filnrs.

t50

-] Electrical
Switchcs.

anl lilectrunic F-quipnrcnt, Mcrcury Aut()
lhcrnroststs, Bartery and Accuorulalors-

t50

4 Hnd of lili motor vchiclcs, automobiles, arrcralts,
Irromolives -

150

5 Non paclcagrng rl€nrs (Plastrca, tlass, paper, cardhrard).
Furniturc (crcept woode n. nretallic), Rubbcr and 'Iyres,
textiles. leathcr. artificial hair. diapers and sanitary towels.

l:tU

( 1.r.,\rlrcr I ( ( , r r I r r I r 
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ise Tax on packaging material I Justification

Kenya's waste management strategy is fundamentally predicated on fostering a

:ircular economy. The expansion of the recycling sector is crucial for facilitating the
:ollection and transformation of waste materials into new products, thereby
creventi ng environmenta I degradation.

lhe realization of a circular economy holds enormous potential for Kenya with
cenefits including, reduced carbon emissions, environmental conservation, job
:reation and the creation of new industries.

Amendment of section L4 of the Excise Act will accord taxpayers a relief of excise
tax paid on packaging materials with the impact of accelerating investment and
3conomic recovery both in the manufacturing and recycling sector.

L.lJ5\rtrrd Contidentr.rl





-

$sEbs
i$EtiS E ts.{ tis s t i
I E $i$
$: E t $*:ar9il
ES:$s

EEEi$
EiEtI
! s:.$i
EEfEE
$i EE :iarF=6PB'
R€i 3SE
P S 3E E,E
E EE 3P\
= 

b 5 X BS

tJ1

=o
E
tt,
(o

.If,
(o
o
o
(J

o
.ttt
(J

=,roc-c
co
Ysftrr{-O t-

u.e
trt..l
qo(u vt

Pd
=E

tr
l-

=o
ro'tr
o
P
(o

E
bo
C
oo
(U

J
(J
(o
o-

o

=(oo-
x
(o
{-,
0.)a
(Jxo

(+-
o

.=

_o
E
L)
J

?J





3
(U

.C
o

L
D\Jb3 ;

EE (J

co.= fio'o FxP 
=(EE

+t(I.)+,l
^t:ln.E E .,8I
5U-eE
=p.ro o
lr\.L'i.'iq6 9l 6
H E9 EE.^EobtsboE
<u!cE*Ftrr b* 

=
F\/.=crotn
AO.CL., ]a llI'(EC.=
E'= O rooott1 P.=F'=gq.i
grEtrC

s.Hg €
-r oox oIIlEO E
=J^tLvtrr9=O
=(!+=xV -o{ *,4 s
L\JvJ-oEn 9oJ-trr

E+ E t 
=B(!-

t.l^-(J5-=;.HE , ?fFSfs

=G(tr F6t
Bh9E

b:EqJO
E3 E

ts=qrG(
tr s ar:.EtsfsS€ s
t E gE
g i I,E+ gt€..
a=utrlrBH.-XSEil}E t 

=-b 
bf s Ps+-- I E o*o t'l Bh.,x

E XAJvG

= 
rH s 

=*

iEEEI't u t, P,il:vii
ir I .h.l

aJ 9.=.= ps :.E * 
=t':E'83

t+L)*r+.,:i qJ.G tr qJ

; UbEu'
fi S sFE

C
9
tn

a)

tr

a

7

o
P
(u
rh

'60
oJ

(o

o
P
(o

E
oo

'ho
ro

-Y(J
(o
o-

o
p
(o
o-
x
ro
+)
o
.9
Uxo
o
E
-o
1=(J
J
E
d)





luctibility of excise tax on packaging material Legislative provis ',s
;islative Provision

l-he Government in Ma rch 2020 through the Business Laws Amendment Act
ntroduced excise tax of 25% on imported glass bottles. The Finance Act 2023
turther increased the rate of excise tax to 35%.

Ihe Finance Act2O2L introduced an excise tax on plastics, which was later
rmended by the Finance Act 2022 to apply solely to imports. However, a further
rmendment through the Tax Laws (Amendment) Act, 2024, extended the excise tax
[o cover both locally produced and imported plastics.

LlJlsrfied LonlrdcrrtrJl





ta Management System I Justification

Ihis proposal could undermine tax-payer trust, potentially triggering resistance and
non-compliance, ultimately counteracting the Revenue Authority's intended goals.

The proposal would allow unrestricted access to sensitive data contrary to
international best practices and key GDPR principles of purpose limitation, data
minimization and protection of personal information.

The proposal will discourage Multinational Enterprises from expanding operations
into Kenya given the heightened data risks with respect to information relating to
other jurisdictions.

fhe proposal would further compromise business confidentiality, a fundamental
pillar of professional ethics. Departing from this principle could weaken the trust
between professionals and their clients, while also having widespread negative
impacts on businesses.

t.l.rsstlit,d Lurrlitlentirl





ta Management System I Po licy issue and our ask

rlicy issue

ris proposal presents significant
lta protection and security risks
,r both individuals and businesses,
rnflicting with Article 31 of the
rnstitution. lt would compel
:sinesses to reveal trade secrets
;sentia! to their competitive edge,
rd once disclosed, these
Jvantages could be permanently
st.

Proposed amendment
. Deletion of Clause 52 of the

Finance Bill.

Cl;sstlied Collidetrtial





tta Management System I Improving tax compliance and
rplifying tax laws

use 52 of The Finance Bill Deletion of Section 59 (1) (a) of the Tax

rced u re Act.

Currently, Section 59A(18) restricts the Commissioner from requiring a person to
integrate or share data relating to trade secrets and private or personal data held
on behalf of customers or collected in the course of business.

Ihe Bill proposes to remove the restriction, thereby allowing the Commissioner to
rccess trade secrets and personal data information for integration into the
:lectronic tax management system.

t,l.rrsrlied Coolidtntt.rl





ency Notices I Justification

The proposed provision undermines the right to appeal and the right to fair trial as

enshrined in Article 50 of the Constitution, by diminishing the practical utility of the
appeal process.

Enforcement of agency notices will tie up working capital of companies hence
affecting cashflows.

The taxpayer, even if they end up succeeding in the appeal, will likely face
difficulties in recovering the funds seized from third parties.

fhis provision may be used by the Revenue Authority to raise assessments
motivated by need to reach aggressive revenue targets.

Cl,rsstltt,tl Curtlitlt,r r tr.rl





ency Notices I Policy issue and our ask

rlicy issue

This provision, if assented to wil!
deny the taxpayer the right to fair
administrative action contrary to
Article 47 of the Constitution, as

the Commissioner will be
empowered to enforce their
assessment on a tax-payer who
has a right to appeal.

Proposed amendment
. Deletion of Clause 47 of the

Finance Bill.

Llas:ttitri Crrrrlirlt,nlial





ency Notices I lmproving tax-payer compliance t
use 47 of The Finance Bill
rcedures Act (TPA)

- Proposal to delete Section (1a) (e) of the Tax

l-he deletion will empower the Commissioner to issue notices in recovery of
:axes, despite a taxpayer's right to appeal.

l-he Bill also proposes to expand the powers of the Commissionerto collect
.axes from non-resident persons who are subject to tax in Kenya.

ClJ5rlir(l (.onId(.rtti.rl





ritation of ca rryforward of tosses I Justification t
'le proposal would make Kenya an unattractive investment destination potentially
rsinB the country significant development opportunities.

ris proposal would disadvantage start-ups and high growth firms, which typically
rcur losses in their early years of operation. This would deny them the resources
eeded to scale past the start-up stage and limit their growth compared to
;tablished firms.

ris provision would severely reduce business'resilience during periods of economic
cwnturn or recession, as companies may take longer than the 5 year limit to recover
om the economic shocks that affect them. The current provision which allows for
rdefinite carry forward of losses, provides a cushion for the businesses to absorb the
rocks, thereby allowing for wider economic stability in the long run.

Clarsrlit,d Lonlidenti.il





ritation of ca rry forward of losses I Policy issue and our t\

rlicy issue

ris proposal, would penalize long-
rrm a nd ca pita l-intensive
vestments and disadvantage start-
rs by preventing companies from
rlly offsetting against future
'ofits, early-stage losses resulting
om capital incentives or resulting
om normat business operations.

Proposed amendment
. Deletion of clause 8 (c) of the

Finance Bill.

Classtlied . ConlidL,ntidl





itation of ca rry forward of losses I Attraction of Foreign
rct investment

t
se (8) (c) of The Finance Bill Section 15(4) of the lncome Tax Act

b-section (4), by inserting the word "five" immediately after the word succeeding

re Bill proposes to amend Section 15(4) introducing a S-year cap on the
lductibility of tax losses.

ris wi!! limit the utilization of tax losses in subsequent years of income.

Ll.risrtird Lorri(rrnlr.rl





'estment Deduction lncentive J ustification

re investment allowances outside Nairobi and Mombasa provides a significant
rcentive to invest outside the major cities, encouraging regional development.

rvestment deductions offer a tax incentive on capital expenditures, easing
rshflow pressures typically faced by manufacturing companies due to their
'orking capital needs.

rvestors may consider alternative jurisdictions that offer incentives aimed at the
ranufacturing sectol given the sectors strong multiplier effect on the broader
ronomy.

ClJssllie(, - Conliderrtial





)stment Ded uction lncentive I CCBA s lnvestment

KE Capital lnvestm ent2022 - 2027 ($OOO1

20,95

17,093

5,728

The business invests heavily in plant and
machinery outside Nairobi.

These new plants take time to run
optimally representing minimal return
on investors capital.

Significant increase in operational costs,
increased tax pressures and the
relentless depreciation of the Kenyan
shilling have a direct impact on
cashflows.

The current investment allowances
enable businesses to run and optimize
on assets during tough economic times

a

o

a

7

H,
a

59 97

2022A 2023A 2024
r Capacity lnvestment Outside Nairobi

20254
r Total Capacity lnvestment
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Airtel Networks (Kenya) Limited
Oral Submissions to the National Treasury
Committee on Finance and National Planning
Finance Bill,2025
29 May 2025 ar-
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)
Proposal t: Investment allowances on Spectrum
licences

Telecommunication companies
invest substantial capital in
securing spectrum licenses, yet
they are currently ineligible to
claim investment allowances on
these expenditures under
existing tax provisions.

lnsertion of the words "or spectrum license"
immediately after'Tibre optic cable" under
paragraph 1 (i)(c) of the Second Schedule of the
ITA.

Furthermore, insert the following words in the
proviso to Paragraph 1, immediately after (l):

"(m) ln the case of the spectrum license purchased
or acquired prior to 1 July 2025, the deduction shall
be restricted to the unamortised portion over the
remaining useful life of the spectrum license".

x

o

/ Driving National Digital
Transformation

/ Need for policy reform
/ Regional precedents such

as in Uganda and Tanzania

o

o

4

lssue Proposal Justification





))
Proposal zz Carry Forward of Tax Losses

Clause 8(c) of the Finance
Baal,2025

Section 15(4) of the lncome
Tax Act

Proposal to limit the carry-
forward period of tax losses to
five years, effective 1 July
2025.

Retain Section 15 (4) of the ITA as is;

OR amend as below:

"(4) Where the ascertainment of the total income of a
person results in a deficit for a year of income, the
amount of that deficit shall be an allowable deduction in
ascertaining the total income of such person for that
year and the succeeding nine years of income.

(5) Notwithstanding subsection (4), the Minister may,
on the recommendation of the Commissioner, extend
the period of deduction beyond ten years where a
person applies through the Commissioner for such
extension, giving evidence of inability to extinguish the
deficit within that period."

x

o

/ Erosion of investment
viability in capital intensive
sectors

/ Undermining investor
confidence and predictability

/ Contradiction of national
investment and
industrialization goals

o

o

5

lssue Proposal Justification





))
Proposal 3: Enhanced Investment Deductions

Clause 27 of the Finance Bill, 2025

Paragraph 1A and 1B of the Second
Schedule to the lncome Tax Act

Proposal to remove the enhanced
100% and 150% investment
deductions previously available for
significant capital investments made
outside Nairobi and Mombasa
counties, and for investments in
special economic zones.

We propose that this proposal be removed,
and the enhanced investment deductions
currently provided under Paragraph 1A and
1B of the Second Schedule to the ITA be
retained.

o

o

Y Enabling Equitable
inf rastructure development

r' Supporting National Digital
Transformation Goals

/ Preserving Kenya's Regional
Competitiveness

x

o

6

lssue Proposal Justification
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airtet
The Clerk ol the National
Assembly
Departmental Committee on Finance and National Planning
Parliament
Parliament Road
P.O BOX 41842-00100 Nairobi
Nairobi, Kenya

AIRTEL NETWORKS KENYA L!MITED

Parkside Towers, Mombasa Road, Nairobi
Ke nya

Sent via email to cna@p arliament. oo. ke

28 May 2025

Dear Sirs,

Subject: The Finance Bill 2025
Submission of Tax Proposals on behalf of Airtel Networks (Kenya) Limited

Pursuant to the Public Notice released by the National Assembly Committee on Finance and
National Planning on 13 May 2025 and Article 201 of the Constitution of Kenya, 2010, we,
Airtel Networks (Kenya) Limited ("Airtel Kenya"), are glad to submit tax proposals on the
Finance 8i11,2025.

We have provided an executive summary of the legislative proposals in the attached
document which also provides detailed analyses of the issues, impact, and
recommendations. We are happy to provide any additional information on the proposals
should you require us to.

We would be grateful for an opportunity to engage the National Assembly Committee on
Finance and National Planning ("Committee") to further deliberate on Airtel Kenya's
proposals and recommendations attendant thereto.

Should you wish to discuss the contents of this letter, please do not hesitate to contact the
undersigned on @ or our tax consultants on
tovce.wamai@owc.com at your convenrence

Yours faithlully

For: Airtel Networks (Kenya) Limited

-lr\jnarlenora !ilngn

Finance Director

Airtel Networks Kenya Limited is a subsidiary of Airtel Africa plc

Registered Office: Parkside Towers, Mombasa Road, P.O. Box 73146-00200, Nairobi, Kenya

Company registration number: C. 140223 | Telephone:Call Center: 100 or +254 733 100 100



1 Executive Summary

Table 1: Executive summary

1. Driving Natlonal Digltal Transformatlon

2. Need for Policy Reform

Despite the critical role of spectrum licenses in
enabling telecommunications, current tax laws do
not permit operators to claim investment
allowances on these costs. As a result,
companies like Airtel Kenya face elevated
operational expenses, which in turn increase the
cost of providing services to consumers.

Kenya is on track to reach 52 million smartphone
connections by 2025, signalling rapid digital
groMh. Reducing the financial burden ol spectrum
licenses would accelerate the rollout of digital
infrastructure, particularly in underserved regions.
This would support advancements in healthcare,
e-commerce, smart cities, and rural connectivity-
key pillars of Kenya's Vision 2030 and the digital
superhighway initiative.

Neighbouring countries have already adopted
more supportive tax frameworks. Uganda treats
spectrum licenses as intangible assets eligible for
investment allowances, while Tanzania allows
straight-line amortization over the license's useful

3. Regional Precedents

Paragraph 1 of the Second
Schedule to the lncome Tax Act

rrTA')

Type of proposal: lnsertlon. We recommend the insertion
ol the words "or spectrum
license" immediately after
"fibre optic cable" under
paragraph 1 (i)(c) of the
Second Schedule, to read as
follows:

(c) "Purchase or an
acquisition of an indefeasible
right to use fibre optic cable
or spectrum llcense by a
telecommunicatlon
oPerutof.

"(m) ln the case of the
spectrum license purchased
or acquired prior to 1 July
2025, the deduction shall be
restricted to the unamortised
poftion over the remaining
useful life of the spectrum
license'.

Furthermore, insert the
following words in the
proviso to Paragraph 1,

immediately after (l):

1 Telecommu nication
companies invest substantial
capital in securing spectrum
licenses, yet they are currently
ineligible to claim investment
allowances on these
expenditures under existing
tax provisions.

Provision proposed to be
amended in the Act

Proposed amendment Justification for proposed amendmentNo lssue
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life. These approaches enhance competitiveness
and reduce barriers to network expansion.

4. Global Best Practices

lnternationally, jurisdictions such as lndia and
Canada otfer tax relief on spectrum license costs.
lndia permits depreciation over the license period,
and Canada includes such costs under Capital
Cost Allowances (CCA) lor intangible assets.
These models demonstrate the feasibility and
benef its of such reforms.

2 Proposal to limit the carry-
foruvard period of tax losses to
five years, effective 1 July
2025.

Section 8(c) of Bill proposes to
amend Section 15(4) of the
lncome Tax Act, CAP 470 (lTA)
lo read as follows:

(4) Where the ascertainment of
the total income of a person
results in a deficit for a year of
income, the amount of that
deficit shall be an allowable
deduction in ascertaining the
total income of such person for
that year and the succeeding
five years of income

Furthermore, Section 8(d) of the
Bill proposes to amend Section
15(5) of the ITA to delete
subsection (5) which reads as

Consider retaining the
provision of Section 15 (4) of
the lncome Tax Act as
currently is as highlighted
below:

"(4) Where the
ascenainment of the total
income of a person results in
a deficit for a year of income,
the amount of that deficit
shall be an allowable
deduction in ascertaining the
total income of such person
for that year and the
succeeding years of
lncome."

Alternatively, consider
amending Section 15 (4) and
(5) of the lncome Tax Act as

Erosion of investment viablllty In capital-
lntensive sectors

Capital-intensive projects typically involve long
periods belore profitability is realized. The current
indefinite carry-fonrvard of tax losses allows
investors to otfset these early-stage losses
against future profits, thereby improving project
viability. Capping this period at five years would
result in the expiration of unutilized tax losses,
etfectively increasing the tax burden and reducing
the internal rate ol return on such investments.
This change would disincentivize long-term capital
deployment in sectors that are critical to Kenya's
economic transf ormation.

2. Undermining investor conlidence and
predlctability

A fundamental principle of sound tax policy is
predictability. lnvestors make long-term decisions

1

Provision proposed to be
amended in the Act

Proposed amendment Justification lor proposed amendmentNo lssue
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Notwithstanding subsection (4),
the Cabinet Secretary may, on
the recommendation of the
Commissioner, ertend the
period of deduction beyond ten
years where a person applies
through the Commissioner for
such extension, giving evidence
of inability to extinguish the
deficit within that period.

follows

"(4) Where the
asceftainment of the total
income of a person results in
a deficit for a year of income,
the amount of that deficit
shall be an allowable
deduction in ascertaining the
total income of such person
for that year and the
succeeding nine years of
income.

(5) Notwithstanding
subsection (4), the Minister
may, on the
recommendation of the
Commissioner, ertend the
period of deduction beyond
ten years where a person
applies through the
Commissioner for such
ertension, giving evidence of
inability b ertinguish the
deficil wrthin that period."

follows based on the prevailing legal and fiscal
framework. The abrupt imposition of a five-year
limit on tax loss carry-forwards, without
transitional provisions, creates retroactive
uncertainty. This undermines investor confidence,
particularly among foreign direct investors who
prioritize jurisdictions with stable and transparent
tax regimes.

3. Contradiction of national investment and
industrialization Goals

Kenya's development agenda, including Vision
2030 and the Bottom-Up Economic
Transformation Agenda (BETA), emphasizes
industrialization, infrastructure development, and
energy expansion. These goals require
substantial private sector participation and long-
term capital inflows. The proposed tax
amendment runs counter to these objectives by
increasing the effective cost of doing business in
strategic sectors. lt also dilutes the impact of
existing investment incentives such as capital
allowances and Special Economic Zones (SEZs)
The inconsistency between tax policy and
industrial policy could hinder the realization of
national development targets.

Enabling Equitable lnfrastructure
Development

The investment allowance has been a key driver
in extending telecommunlcations infrastructure to
underserved regions. Removing it would make it

IProposal to remove the
enhanced 100% and 150o/.
investment deductions
previously available for
significant capital investments
made outside Nairobi and

Section 27 ol lhe Bill proposes
to delete paragraph 1A and 1B
of the Second Schedule of the
ITA.

We propose that this
proposal be removed, and
the enhanced investment
deductions currently
provided under Paragraph
14 and 1 B of the Second

3

Provision proposed to be
amended in the Act

Proposed amendment Justif ication for proposed amendmentNo lssue
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Mombasa counties, and for
investments in special
economic zones.

Schedule to the ITA be
retained.

financially unviable for telecommunication
companies to expand into special economic zones
and areas with low commercial returns,
undermining etforts to bridge the digital divide and
promote inclusive development.

2. Supporting National Digital
Transformation Goals

Telecommunications is foundational to Kenya's
digital economy. Without this tax incentive, the
cost of expanding networks will rise, slowing
progress on national priorities such as e-learning,
e-health, and mobile financial services. This risks
stalling the momentum of Kenya's digital
transf ormation agenda.

3. Preserving Kenya's Regional
Competitiveness

ln a region where peer countries continue to offer
targeted tax incentives for infrastructure
investment, removing Kenya's allowance would
weaken its attractiveness to investors. Policy
instability could deter long-term capital
commitments, especially in capital-intensive
sectors like agriculture, manufacturing and
te lecomm u n ications.

Provision proposed to be
amended in the Act

Proposed amendment Justification lor proposed amendmentNo lssue
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2 Background

2.1 Airtel Networks (Kenya) Limited

Airtel is a prominent provider of telecommunications and mobile money services, operating
across 14 African countries. The company delivers a comprehensive suite of
telecommunications solutions, including mobile voice and data services, as well as mobile
money services, both domestically and internationally.

ln Kenya, Airtel operates through three distinct entities: Airtel Networks Kenya Limited
(ANKL), which provides communications services; Airtel Money Kenya Limited (AMKL),
which offers mobile financial services locally; and Airtel Money Transfer Limited (AMTL),
which facilitates cross-border mobile linancial services. Collectively referred to as Airtel
Kenya, these entities have been part of Airtel Africa's operations since November 2010,
following the acquisition of Zain by Bharti Airtel.

Airtel Kenya supports the National ICT Vision of transforming Kenya into a competitive,
knowledge-based economy. The company is dedicated to contributing meaningfully to this
vision through strategic investments aligned with its growth agenda in the country.

To date, Airtel Kenya has invested nearly USD 1 billion, with a significant portion of this
investment occurring within the past three years. As of 30th September 2024, Airtel was the
second-largest mobile operator in Kenya, seruing 20.7 million subscribers, which represents
approximately 29.6"/" of the market share, according to the latest report by the
Communications Authority (CA). By January 2025,lhe company had expanded its network
to approximately 4,200 coverage sites with 688 being 5G sites. Airtel Kenya continues to
invest in expanding its distribution network, supported by advancements in technology and
network inlrastructure.

2.2. Airtel's Contribution to the Economy

2.2.1. Digital transformation

The company's robust network infrastructure ensures seamless connectivity, enabling
customers to stay in touch with loved ones, access information, and explore new
opportunities. Airtel Kenya's network now covers over 90% of the population, with ongoing
efforts to expand coverage to even the most remote areas. From the outset, Airtel has been
committed to making communication more affordable, introducing value-for-money products
and services that have helped loster healthy competition in the Kenyan telecommunications
market.l

2.2.2. Airlel's lmpact to the Community

Airtel Kenya's community engagement is guided by its sustainability pillar, "Our Community,'
which tocuses on improving access to education, promoting digital inclusion, and supporting
vulnerable populations.2

ln education, Airtel Kenya has made significant strides. The company has provided free
internet access to over 47,000 students across the country. Since 2022, it has connected
more than 65 schools with unrestricted internet bundles through a $57 million partnership
between Airtel Africa and UNICEF. ln February 2024, Airiel Kenya entered a three-year
partnership with American Towers Corporation (ATC) to connect an additional 50 schools to

1 Airlel Kenya, About Us

'?Airtel Kenya, About Us
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the internet. These initiatives are part of a broader etlort to bridge the digital divide and
empower students with access to digital learning.3

Airtel's commitment to education dates back to earlier efforts, such as its 2019/2020
partnership with Longhorn Publishers to provide free access to the Longhorn e-learning
platform during the COVID-19 pandemic. The company also participated in the Junior
Achievement Job Shadow Program, mentoring high school students and exposing them to
career opportunities in telecommunications.a

ln response to the devastating drought that atfected 23 counties in Kenya in 2022, Airtel
Kenya donated KES 50 million through the Kenya Red Cross Society to support the
government's relief efforts. The funds were used to provide food and water to affected
communities, demonstrating Airtel's commitment to supporting those most in need.5

2.2.3. Airtel's lmpact on the Financial Sector

Airtel Money continues to transform Kenya's financial landscape by offering accessible,
affordable, and secure digital financial services. As of March 2024, mobile money
penetration among Airtel customers stood at 24.9%, with an average transaction value of
$262 per customer per month. The total transaction value across Airtel Africa reached $1 12
billion during the year.6

Airtel Money supports a wide range of services, including microloans, savings, insurance,
and international remittances. lts integration with national payment systems and
interoperability with banks enhances financial inclusion and provides customers with a
seamless digital experience. The agent network supporting Airtel Money grew by 53.1% to
1.4 million agents, many of whom are women and youth in rural areas. These agents not
only facilitate transactions but also serve as financial educators and community conneclors.T

During the COVID-19 pandemic, Airtel Kenya waived transaction fees on Airtel Money to
support small businesses and households. The company also revised transaction limits and
provided toll-f ree lines for health information, reinforcing its role as a responsive and socially
responsible f inancial services provider.s

Through these efforts, Aiftel Kenya continues to play a pivotal role in advancing Kenya's
digital economy and financial inclusion agenda, contributing to broader national development
goals.

3 Detailed Submissions on Tax Proposals

3.1 lntroduction of a provision in the lncome Tax Act to allow telecommunication
companies to claim investment allowances on the cost incurred in acquiring
spectrum licenses.

3.'l .'1. Background

Under the Kenya lnformation and Communications Act, 1998 ('K|CA"), entities involved in
telecommunications, including television and FM radio broadcasting, mobile cellular
services, satellite communications, aeronautical and maritime radio operations, and

3 Airtel Kenya, Aboul Us.
l Airtel Networks Kenya, Communication on Progress Reporl Year; 2o1912o2o, UN Global Compact
5 Ai(el Kenya, About Us.
6 Airtel Kenya, About Us.
7 Airtel Africa PLC, Sustainability Fleport 2024: Translorming Lives.
3 Airtel Kenya, About Us.
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emergency or disasterrelated communications, are mandated to obtain frequency spectrum
licenses from the Communications Authority of Kenya ("CA"). These licenses are issued
upon payment of spectrum fees as determined by the CA, with the fee amounts varying
based on the nature of the services provided by each operator.

ln pursuit of delivering high quality telecommunication services, Airtel Kenya has made
substantial investments in enhancing its network infrastructure. This commitment is reflected
in its extensive national coverage, with over 4,200 network sites established across Kenya. e

Following the introduction of 5G technology in October 2023, Airtel has accelerated its
deployment efforts, having rolled out 688 5G sites to date. This positions the company at the
forefront of Kenya's digital evolution. 10

A major operational expense for Airtel Kenya is the payment of frequency spectrum fees to
the CA, which are essential for maintaining its network and radio communication
infrastructure. Over the years, Airtel has acquired telecommunication and spectrum licenses
valued at USD 77 million.

Despite these licenses being directly tied to income-generating activities, the current
provisions of the lncome Tax Act ("lTA") do not permit the deduction of frequency spectrum
fees for tax purposes. Consequently, Airtel Kenya is unable to claim capital allowances on
the costs associated with acquiring or renewing these licenses, thereby increasing the
overall cost of delivering telecommunication services in Kenya.

3.1.2. The issue - Expenditure incurred on the acquisition and renewal of
frequency spectrum licences is not eligible for investment allowance

Currently, the ITA does not allow any tax deduction on the frequency speclrum fees and
therefore Airtel Kenya is not able to claim capital allowances on the costs of acquiring and
renewing the frequency spectrum licenses.

The Finance Bill,2024

The Finance Bll,2024 had proposed an amendment to the Second Schedule of the lncome
Tax Act (lTA) to permit telecommunications operators to claim a tax deduction of '10%

annually on capital expenditures related to the acquisition of spectrum licenses. However,
this proposal was nullified following the withdrawal of the Finance Bill by President William
Ruto on 26 June2024.

Had it been enacted, this amendment would have reduced the financial burden associated
with delivering telecommunication services, particularly in the deployment of 5G and other
emerging technologies. lt would have also incentivized broader network expansion,
especially in underserved rural regions, thereby foslering technological innovation and
positioning Kenya as a regional leader in digital infrastructure. This initiative aligned closely
with the Government of Kenya's broader digital transformation strategy, particularly under
the digital superhighway and creative economy pillar, and would have significantly
contributed to enhancing the country's status as a hub for internet connectivity and
technological advancement.

e hltos://www.africaoullookmao.com/technoloov/airtel-kenva-translormino-lives-throuoh-
connectivitv#:-:text='/"E2'680"69CLasl9L2OyeafL2CL2Owe9620rolledo;20out,across9620maiof/o20cities9;20ando/"20towns
r0 httos://www.af ricaoutlookmao.convtechnolo qv/airlel-kenVa.transf orminq-lives.throuqh
connectivitv#:-:texl=o/oE2ol;80o/;9CLasto/o20veaf/o2C9;20weo/;20rolledo/o20out.acrosso/"20maiof,;20citiesoi,20ando,"20lowns
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3.1.3. Regional practice

We consider some of the regional practices in connection with this subject in the table below

Table 2: Regional Practices in connection with this subject

3.1 .4. lnternational practice

We consider some of the international practices in connection with this sublect in the table
below:

Table 3: lnternational Practices in connection with this subject

Section 30 of the
Income Tax Act

Under Section 30 of Uganda's lncome Tax Act,
capital expenditure on spectrum licenses qualifies
for capital allowances. These licenses are treated
as intangible assets for tax purposes.

ln practice, the tax treatment of spectrum license
costs aligns with financial accounting principles.
The Act permits taxpayers to deduct the cost of
these licenses over their useful life using the
straight-line method, thereby allowing for a
systematic recovery of the investment through
annual tax deductions.

1 Uganda

The lncome Tax Act,
Chapter 332, and
the Third Schedule
to the lncome Tax
Act

Tanzania's lncome Tax Act, under Chapter 332
and the Third Schedule, classilies depreciable
assets into eight distinct categories. Spectrum
license fees fall under Class Seven (7), which
pertains to intangible assets.

Telecommunication companies that incur capital
expenditure on acquiring spectrum licenses are
permitted to amortize these costs for tax
purposes. The amortization is applied on a
straight-line basis over the license's useful life,
enabling a gradual deduction ol the investment
from taxable income.

2 Tanzania

DetailsNo Country Provision

1 lndia Section 35 ABA of
lndia's lncome Tax
Act

According to Section 35ABA of lndia's lncome
Tax Act, capital expenditure incurred for
acquiring the "right to use spectrum" for
telecommunications purposes is eligible for tax
depreciation. This cost is amortized evenly over
the duration of the license, allowing deductions in
equal annual instalments throughout the period

DetailsNo Country Provision
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of the right's validity

Schedule ll of Canada's lncome Tax Act
designates various categories of capital
expenditures that qualify lor Capital Cost
Allowance (CCA). Under Class 14, expenditures
related to the acquisition ol patents, franchises,
concessions, or licenses with a defined term are
eligible for CCA treatment. According to
Regulatlon 945 issued by the Canada Revenue
Agency, the capital cost associated with such
licenses should be depreciated for tax purposes
over the duration of the license's useful life.

2 Canada Schedule ll to the
lncome Tax Act

DetailsNo Country Provision

3.1.5. Justification

ln recent years, digital innovation and mobile connectivity have become increasingly central
to socio-economic development. Projections indicated that by the close of 2022,
approximately one-third of the population in Sub-Saharan Africa would be using mobile
internet, with this figure expected to approach 4Oo/" by 2025.11 Additionally, smartphones are
anticipated to represent nearly two-thirds of all mobile connections in the region by that time.
Kenya is poised to be a leading market, with GSMA lntelligence forecasting around 52
million smartphone connections.

The rollout of 5G technology in Kenya marks a transformative phase, unlocking potential
across sectors such as healthcare, e-commerce, industrial automation, and smart urban
infrastructure. This advancement is expected to drive innovation and technological growth,
particularly in rural communities, by reducing the cost barriers associated with expanding
network infrastructure. As a result, Kenya is well-positioned to emerge as a regional
technology leader.

Moreover, the proposed policy changes would reduce the operational costs of delivering
telecommunication services, thereby enhancing affordability lor consumers across all
income levels. This aligns with the Government of Kenya's broader digital transformation
agenda, as outlined in the digital superhighway and creative economy pillar of Vision 2030
The overarching goal is to deepen ICT integration nationwide and establish Kenya as a
frontrunner in internet connectivity within the region.

3.1.6. Proposed amendment

Consistent with global best practices, as outlined in sections 3.1.3 and 3.1.4 above, we
recommend the insertion of the words "or spectrum license" immediately after "fibre optic
cable' under paragraph 1 (i)(c) of the Second Schedule, to read as follows:

(c) "Purchase or an acquisition of an indefeasible ight to use fibre optic cable or sryctrum
llcense by a telecommunlcatlon operator.

Furthermore, insert the following words in the proviso to Paragraph 1, immediately after (l)

r1 httos://www.qsma.corn/mobileeconomv/wD-contenUuoloady202'l /09/GSMA ME SSA 2021 Enqlish Web Sinoles.pdf
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"(m) ln the case of the spectrum license purchased or acquired prior to 1 July 2025, the
deduction shall be restricted to the unamortised portion over the remaining useful life of the
spectrum license".

For spectrum licenses that have already been acquired, we propose that the remaining
unamortized cost be deductible over the balance of the license's useful life.

3.2 Tax proposal to limit the carry-forward period of tax losses to five years, eflective
1 July 2025

3.2.1. Background

Prior to January 2016, the law restricted the carry forward ol tax losses to a maximum of four
years. This limitation posed challenges for businesses with long investment cycles or
delayed profitability, particularly in sectors such as agriculture, infrastructure, manufacturing,
and telecommunications. ln response, the Finance Act 2015 extended the carry forward
period to nine years, a reform that was widely regarded as a positive step towards improving
the investment climate. A more significant shift occurred with the enactment of the Finance
Acl, 2021 , which repealed the time limitation entirely. The revised provision allowed
businesses to carry forward tax losses indefinitely, thereby offering greater llexibility in long-
term financial planning and recovery. However, the Finance Bill 2025 proposes to
reintroduce a five-year cap on the carry forward of tax losses.

The proposed amendment risks undermining the progress made in recent years. Reinstating
a rigid time limit disproportionately atfects businesses with longer recovery periods, reduces
Kenya's attractiveness as an investment destination, and introduces uncertainty into the tax
system.

3.2.2. lssue

The Finance Bill 2025 proposes to limit the carry{orward period for tax losses to five years,
etlective 1 July 2025. This change would significantly alter the current tax treatment, which
allows businesses to carry forward losses indefinitely.

3.2.3. Regional best practices

We consider some of the regional practices in connection with this subject are summarized
in the table below:

Table 4: Regional Practices in connection with this subject

Losses can be carried over in each year of
income and a deduction ol 100% of income is
allowable for the first 7 years.

After 7 years, losses can still be carried over.
However, only a deduction of 50% of the
income is allowed. This appears to be possible
indefinitely if the company is in loss.

Section 36(6) of the
lncome Tax Act, Cap
338

1 Uganda

DetailsNo Country Provision
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2 Tanzania Section 19 ('l) of the
lncome Tax Act, 2004

Ir-osses can be carried forward indefinitely

3 South Africa Section 20 (a)(1),
lncome Tax Act, 1962

Losses can be carried forward indefinitely

However, there is a stringent limitation the
usage of this "benefit":

Companies may only set off assessed losses
against the higher of ZAR 1 million or 80% of
taxable income in a given year.

3.2.4. lnternational best practices

We consider some of the international practices in connection with this subject are
summarized in the table below:

Table 5: lnternational Practices in connection with this subject

3.2.5. Proposedamendment

Airtel's proposal is for Section 15(4) of the ITA be retained in its current form, allowing for the
indefinite carry-forward of tax losses. Maintaining the current provision is not merely a tax
policy issue, it is a matter of economic strategy. lt signals Kenya's commitment to a stable,
predictable, and investment-f riendly tax environment.

Alternatively, consider amending Section 15 (4) and (5) of the lncome Tax Act as tollows

"(4) Where the ascertainment of the total income of a person resu/fs rn a deficit for a year of
income, the amount of that deficit shall be an allowable deduction in ascertaining the total
income of such person for that year and the succeeding nine years of income.

@) Nofwithstanding subsection (4), the Minister may, on the recommendation of the
Commissioner, ertend the period of deduction beyond ten years where a person applies
through the Commissioner for such extension, giving evidence of inability b ertinguish the
deficit within that period."

3.2.6. Justirication for the proposal to carry lonvard tax losses for a period of ten
years with an option for extension under section 15(a) of the lncome Tax Act

It undermines the financial vlability of long-Term and capital-lntensive

1 lSection 83(1) ot the lL

ltncome 
Tax Act, 2OO7 

|

osses can be carried forward indefinitelyUnited Kingdom

2 Section 36 (15) of the
lncome Tax
Assessment Act 1997

The section explicitly states that a company
or entity may carry forward a tax loss
indefinitely, provided it meets certain
continuity of ownership and business tests.

Australia

a
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investments

Long-term investments particularly in sectors such as agriculture, inlrastructure,
manufacturing, and telecommunications often require substantial upfront capital and may
take several years to generate taxable prolits. These projects typically incur significant
losses in their early years due to high development costs, regulatory compliance, and market
entry challenges. The ability to carry forward these losses into future profitable years is a
critical mechanism that ensures businesses are taxed on their true net income over time.

Beintroducing a f ive-year cap on the carry lorward of tax losses would mean that any losses
not utilized within that period would be forfeited. This artificially inflates taxable income in
later years and increases the effective tax burden on businesses that take longer to break
even. For many investors, particularly those operating in capital-intensive or innovation-
driven sectors, this change could render projects financially unviable. lt would also
disproportionately affect businesses that are aligned with Kenya's long-term development
goals, such as those supporting industrialization, infrastructure development, and digital
superhighway and creative economy. The result is a disincentive to invesl in precisely the
kinds of projects that Kenya needs to drive sustainable economic growth.

b. Reduces business resilience and discourages reinvestment

Tax loss carry-forward provisions are essential tools for managing business risk. They allow
companies to smooth out tax liabilities over time, recover from economic shocks, and
reinvest in growth. The indefinite carry{orward period introduced in 2021 recognized that
recovery timelines vary significantly across sectors and that businesses need flexibility to
maintain sustainable.

The proposed live-year limit would significantly reduce this flexibility. Businesses that
experience prolonged recovery periods due to external shocks, regulatory delays, or market
fluctuations would be unable to fully utilize their accumulated losses. This increases financial
risk and discourages reinvestment. Firms may become more conservative in their growth
strategies, prioritizing short-term profitability over long-term expansion. This shift in
behaviour could slow innovation, reduce job creation, and limit the development ol high-
value sectors. Moreover, the policy would introduce unnecessary complexity into tax
planning, forcing businesses lo make decisions based on tax timing rather than sound
commercial strategy. ln the long run, this undermines the resilience and dynamism of
Kenya's private sector management systems

c. lt weakens Kenya's competitiveness as an investment destination

ln a globalized economy, tax policy is a key factor in investment decision-making. lnvestors
seek jurisdictions that offer stability, predictability, and fairness in their tax regimes.l8 The
2021 rclotm that allowed for indefinite carry forward of tax losses was a strong signal that
Kenya was committed to creating a supportive environment for business growth. lt aligned
the country with international best practices and enhanced its appeal to both domestic and
foreign investors.

The proposed amendment in the Finance Bill 2025 sends a conflicting message. lt
introduces uncertainty into the tax system and raises concerns about policy consistency. For
multinational corporations and institutional investors, such unpredictability increases the
perceived risk of doing business in Kenya. Moreover, many of Kenya's regional and global
peers, including Tanzania, Uganda and South Africa allow longer, or indefinite carry forward
periods. Reintroducing a five-year cap would make Kenya less competitive by comparison,
potentially leading to capital flight or deterring new investment. This is particularly concerning
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at a time when Kenya is positioning itsell as a regional hub for finance, logistics, and
innovation. A stable and investor-f riendly tax regime is essential to realizing that vision

3.3 Tax proposal on the removal of 100% investment deduction that encourages
companies to expand in special economic zones and outside major urban centres

3.3.1. Background

Historically, the allowance has been structured to provide 100% or 150% capital
deductions for qualifying investments, depending on the scale and timing of the investment,
For instance, businesses that invested at least KES 2 billion cumulatively over a three-year
period outside Nairobi and Mombasa were eligible lor a150o/o capital deduction, provided
the investment was made before 25 April 2020. For investments made after this date, the
allowance was adjusted to 100%, with the 15Oo/o rale preserved only for those who had
already met the threshold.le

Additionally, the law provides that a 100% capital deduction applies where a business incurs
capital expenditure of at least KES 250 million in a single year of income outside Nairobi and
Mombasa, or where the investment is in a Special Economic Zone (SEZ). This provision has
been particularly important for attracting large-scale manufacturing, hospitality, and
infrastructure projects to SEZs and less developed counties, thereby supporting the
objectives of devolution and inclusive economic growth. The impact of this tax incentive on
project viability, investor confidence, and sectoral growth is profound, particularly when
examined through the lens of large-scale infrastructural development projects by Airtel
Kenya.

3.3.2. lssue- Removal of Paragraph 1A and 'l B of the Second Schedule

The Finance Bill 2025 proposes to delete the investment allowance currently granted under
Paragraph 'lA and 1B of the Second Schedule to the lncome Tax Act for capital
expenditures incurred in special economic zones, and outside Nairobi and Mombasa
Counties.

3.3.3. Regional best practices

We consider some of the regional practices in connection with this subject are summarized
in the table below:

Table 6: Regional Practices in connection with this subject

1 Uganda Section 21(1)(ae) of
the lncome Tax Act,
CAP 338

Uganda grants a 10-year income tax
exemption to operators in industrial parks or
free zones, as well as to other qualifying
businesses outside these zones, provided
they invest at least USD 10 million
(foreigners), USD 300,000 (citizens), or USD
150,000 (citizens investing upcountry) over a
10-year period.

To qualify, businesses must use at least 70%
locally sourced raw materials (where
available), employ at least 70% Uqandan
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citizens who earn 70% ol the total wage bill,
and engage in specified sectors such as
agro-processing, manufacturing, information
technology, logistics, or vocational training.

This incentive also applies to existing
businesses that make additional qualifying
investments meeting the same thresholds
and conditions.

2 Malawi Paragraph 4, Parl 1

of the Second
Schedule of the
Malawi Taxation Act

Provides a 100% investment allowance on
qualifying capital expenditures, such as new
and unused industrial buildings, plants, and
machinery, made by businesses in
manufacturing and related sectors. ln
addition to this, the law provides an extra
15% investment allowance for projects
located in designated areas, which are
underdeveloped or prioritized regions
identified by the Minister of Finance

3.3.4. The proposed amendment

We propose that the Finance Bill 2025 be amended to retain the investment allowance
currently provided under Paragraph 1A and IB of the Second Schedule to the lncome Tax
Act for capital expenditures incurred in SEZs and areas outside Nairobi and Mombasa
Counties. Any amendment that weakens this framework would not only undermine investor
confidence but also place Kenya at a competitive disadvantage regionally and globally.

3.3.5. Justif ication

The investment allowance for capital expenditures incurred in SEZs and areas outside
Nairobi and Mombasa has been instrumental in driving inf rastructure development in
underserved regions. For the telecommunications sector, this incentive has enabled the
rollout of critical network infrastructure in counties that would otherwise remain commercially
unviable due to high capital costs and lower immediate returns. Retaining this allowance is
therefore not just a fiscal matter-it is a strategic enabler of national connectivity, digital
inclusion, and equitable access to communication services.

Telecommunications infrastructure is foundational to economic development, supporting
everything from mobile banking and e-commerce to education and emergency services.
Removing the investment allowance would significantly increase the cost of network
expansion into rural and peri-urban areas, slowing down progress toward universal access
and undermining the government's own digital transformation agenda. The private sector,
particularly telecom operators, relies on predictable and supportive tax frameworks to make
long-term investment decisions in high-risk, capital-intensive projects.

Moreover, in a region where neighbouring countries continue to offer targeted tax incentives
to attract infrastructure investmenl, Kenya risks losing its competitive edge. lnvestors are
highly sensitive to fiscal policy shlfts, and any move that diminishes the attractiveness of
investing outside major urban centres could redirect capital to more favourable jurisdictions.
Fletaining the current investment allowance sends a strong signal of policy stability and
commitment to inclusive growth, which is essential for sustaining investor confidence and
accelerating national development goals.
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lncome Tax -
Corporation
Tax

Tax
Procedures
Act

Tax Losses Carry forrrard.

The Bill proposes to amend Section U(+) by introducing a
five year cap on the deductibility or limiting the carry
forward period for tax losses. Currently, the law permits
taxpayers to carry forward tax losses indefinitely.

The Cabinet Secretary (National Treasury) may, on the
recommendation of the Commissioner General (CG) Kenya
Revenue Authority (KRA), extend the period of deduction
beyond ten years where a person applies for such extension,
giving evidence of inability to extinguish the deficit within
that period.

Enforcement of Agency Notices.

The Bill proposes to delete Section +z(t+) (e), which
prohibits the Comn.rissioner General (CG) Kenya Revenue
Authority (KRA) from issuing a notice of enforcement unless
the taxpayer has not appealed against an assessment
specified in a decision of the Tribunal or court.

The deletion of this section will empower the CG to issue
agency notices to recover taxes from third parties who owe a
taxpayer, despite a taxpayer having appealed against an

The proposed amendment would be detrimental to and pose a
significant threat to the company's survival by potentially
undermining the successful onboarding of a new investor. The
company has acrcumulated significant losses on account of the
capital intensive nature of the business coupled with the long
refurn on investment horizon.

The availability of accumulated tax losses to off-set against
future profits is a key consideration for investors currently
looking to take shareholding in the company and the five year
limitation for utilization of tax losses would potentially
jeopardise this process.

The proposed provision granting the Cabinet Secretary
(National Treasury) discretion to extend the tax loss utilization
period beyond ten years lacks clearly defined criteria, raising
concerns over potential misuse or arbitrary application.

Our request therefore is that the proposal to limit tax losses
carry forward to five years or beyond ten years upon the
approval ofthe Cabinet Secretary be dropped.

The proposed amendment goes against well-established legal
tenets and it would be detrinrental to a taxpayer for KRA to
issue agency notices on matters that are before a competent
court of law for adjudication.

The concern is that such drastic and punitive revenue-
generating rneasures proposed by KRA would:

\



Value Added
Tax (VAT) -
Refunds

asscssment and the tax dispute being heard in a court of
competent jurisdiction. While this broadens KRA's
enforcernent toolkit by enabling earlier intervention in tax
debt recovery, it nray adversely affect taxpayers whose
matters are still pending determination before a court.

VATRefund on Bad Debts

The Bill proposes to amend Section 3t (tXa) by reducing the
period within which a taxpayer can make an application to
the Commissioner for refund of VAT on bad debts from three
years to two years.

(i) prejudice thc litigants challenging a tax assessment by
negatively impacting on cash flows and operations, before a
matter is judiciously determined.
(ii) contradict court directives.
(iii) potentially compromise matters before the courts.
(iv) render the proceedings belbre a court nugatory.

The proposal also ct-rnflicts with the taxpayer's right of appeal,
which ensures the ability to challenge a tax assessment
through a fair and structured procedural and substantive
process.

Our request therefore is that the proposal to give the CG
powers to issue agency notices to enforce collection of a
disputed t:r-x which has been appealed or before a court of law
be dropped.

This is a welcome proposal that will significantly support
affected businesses'cash flows by unlocking cash ticd up in
debts that have remained uncollected, over a shorter period.

Currently, where a registered person has made a supply and
has accounted for and paid tax on that supply but has not
received any payment from the person liable to pay the tax
on that supply, he may, after a period ofthree years from the
date of the supply, apply to the Commissioner for refund of
the tax involved.
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1.0 BACKGROUND AND INTRODUCTION
The Civil Society Parliame ntaryLngagement Network (CSPEN) is a forum fbr Non-state Actors, bringing together civil society organizations, professional

associations, think tanks and research institutions whose programme areas involve working with the legislature. The network was established in 2019 as a

joint initiative of the Westminster Foundation for Democracy and Mzalendo Trust to provide a coordinated engagement with the Kenyan legislature, its

committees and members in their oversight, legislation, and representation roles. Broadly, CSPEN seeks to engage with the legislature to ensure that

legislative output meets the constitutional requiremcnts of lcadership, accountabiliry, and integrity and is retlecrive of and alipins with rhe broader public

interest. Currently, CSPEN has a Membership o[ Thirty-Four National Civil Socicty Organizations, and the priority areas are guided by the design and

architectural fiamework of the parliamentary committees of the l3th Parliamcnt ranging fiom, Public Finance Management (PFM) and Devolution;

lnclusion and Representation; Leadcrship and lntegrity; Human Rights and Access to Justice; Public Participation & Service Delivery; Climate Justice and

Environmental democracy.

Recognizing that Parliament derives its legislative authority frorn the pcople, Parliament has put in place measurcs to comply with the principle of public

participarion as enlisted under Article l0 of the Constitution of Keny:r, 2010. This includcs convening public fbrums, submitting calls fbr memoranda

through print and electronic media, and inviting mcmbcrs of the public, including representatives of civil society organiz-ations to present their views. As a

key tener of entrenching gtmd governance, CSPEN has thcrclbre collectively submits this memorandum on thc Finance Bill, 2025 and prays that it be

considered.

Thc Finance Bill,2025 (National Asscmbly Bills No. 19 of zozil was published as the Kenya Gazette Supplement No 53 on 6th May 2025. The Bill submitted

to thc National Assembly by thc Cabinet Secretary fbr the National Trcasury and Economic Planning fbrmulates proposals relating to rcvcnue-raising

measures, incltrding the collection of taxes in Kenya. The Finance Bill, 2025 proposes to amend the lncome Tax Act (Cap.470), the Value Addcd Tax Act

\Cap.476\, the Excise Dury Act (Cap.477), rhe Tax Procedures Acr (Cap. 4698) and the Miscellaneous Fees and Levies Act (Cap.469C).

(_),_cs

Siped by:

Mr. Gitungo Vamere
Programme Coordinator
For: Caroline Gaita, Executive Director
Mzalendo Trust, 2nd Floor, ACK Garden House, 1" Ngong Avenue, Upper Hill
P. O. Box 21765 - 00505
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lncome Tax Act (Cap 470)

Clause 5 Thc Bill proposcs to amend Scction

l0 of the Acr to include incomc

derived fiorn supply of go<xls ro

public entities and sale ofscrap as

taxable income.

The National
y'sscmbly to remove

thc new Scction l0
((l )(m) on incorne

derived from scrap

metals and

substantively and

conrprehensively

rel<.xrk at the Scrap

Mctal Act separately to

deal decisively with the

issue.

The income tax proposal, especially the proposed new Sectiorr

t0 ((t)(m) on income derived from scrap rnetals may fbrmaliz.e

the scrap metal menace especially vandalism public

infiastructure including road and rails guards. Furrher rhe

amendment may impose a ncw tax burdens on low-income

espccially worlen.

Clause .5 amends Section 5

(2)(a) iii
The proposcd amendment af'fects

income from employment:

The amendment proposes rhe

minimum taxable allowence ro

employccs at tcn thousand (10,000),

up from two thousand (2,000).

Though it reduces tax

burden on low incomc

earners with a per-

diem below of up to
I 0,000; its irnplication
negates the principles

of equity, inclusivity,
pro-poor taxation, and

rhe progressivity of rhe

tax rcginre. Also

noting that public

Section 5 (2Xa) (iii) should be expanded by further anrending

the Income Tax to also expose Public scrvants earning nrore

than KShs. 10,000 to taxation. This could bring pariry berween

the Public and Private scctor, while ensuring revenue from thc

nrany travels by government officials.

Scction 5 (2)(a) item iii should not be arnended
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limiring the pro-poor

access to digital

services.

1'he proposetl deletion

of Subsection (3)

removes tltc tax

cxcmption orr annual

turnovcr below fivc

rnillion. This is a

disincentive to non-

resident digital service

providcrs and online
business opcrations.

Clausc 7 amends Section 12 C The proposed new subscction

provides thar a minimum top-up tax

shall be payable by the cnd of the

fourth month after the end of the

year of income. tax has been capped

at fbur months after the cnd of an

year of income. This applics only to

persons whosc annual combined

effective tax is less than fiftecn
pcrcent.

While rhis measurc

will likely strcngthcn

tax compliance and

enhancc rcvcnue; thc

proposal thrcatens thc

existcnce and

operations of srnall

and mcdium

cntcrpriscs without
established cashflow

abilities.'[his proposal

would set a huge

sctback to thc

businesses end thc

ccononlrc srct()rs

Thc National Assembly should reconsitler this proposal as it is

linkcd to thc alrcady worsening cash flow challcnges which
affect the small and medium-tcrm entcrprises.
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ffi-r""N
Care (UHC)

Clause 26 First schedule

inserts a new paragraph 75 The Bill 2025 proposes a new

paragraph that exempts dividends

paid by a comprny certif-ied by

Nairobi International Financial

Centrc Authority (NIFCA) where

the cornpany reinvests ar least 250

rnillion in Kenya within an ycar of
income.

This proposal aims to

encourage investment

and econornic growth

by motivating ccrtified

entiries under NIFCA

to reinvest part of their
retu rns into the local

cconomy therefbre the

threshold should be

lowered further to
r ncreasc tax revenue

accrued fiom
cxcmptions

'l'he National Assembly should lower this rhreshold further.

Whereas the Nairobi lnternational Financial Cenrre Authority
is premised on the neetl to promote the easc oldoing business

that encourages fbreign investments irrto Kenya and to

irnprove the country's market competitiveness; the tax

incenrives and privileges accorcled undcr NIF'CA to thcse

cornpanies create loopholcs fbr thc cnrry of Illicit I"inancial

F-lows due to their pcrpetuation of tax avoidancc rnd evasion.

Thcref'<-rre trx incentive fiameworks applicable to these

crteg,ories shoulcl be rcvicwcd downwlrds to cnsurc that the

NIFC operating frarncworks arc rnorc el'fectivc.

Value Added Tax Act

The Bill proposes to delete paragraph

(c) in subsection (5)ofSection l7 t<r

prevent the carrying forwrrd of excess

input tax to bc deductible in thc next

tax period.

Retain Scction l7
(5Xc) as currently

enacted.

The deletion of this paragraph implies that the refunds on

excess input tax rcfunds on thc tax withheld cannot be applicd

ro otTsct other payable VAT obligation categorics. Thc delction

of this provision negates the intcntion to improve the

efficicncy oItax adnrin istration, rs thc taxpayers secking to

offset the overpaid tax will only bc limired to the application

for tax rcfunds, which can lengthcn thc refund proccsscs.

Clausc 35

Maintain thc zcro-

rated status of
paragraphs 63, 1O9,

Clausc.16 I'he Bill has proposed to amend the

First Schedule by moving items 63,

109, 113, 129, 155, 156, 160, 161,162,

The proposed :rmcndment inrplies that these categories of
goods classified as excnrpt supplies will now be subjected to

thc standard rate of l69tl VAT. l-he cumulative impac oi rhis



and 163 from zero-rared ro srandard

rated.

I r3, 129, 155, 156, 160,

16l , 162, and 163 in

the I.-irst Schedule.

will be increased tax burden to thc end consumers.'l'o prevent

a recurrence of this challenge of rec lass ification, the Narional

Assembly should consider putting in place a policy fiamework
rhat establishes a clear sunset clause fbr such incentives with
high revenue impact.

Clause 16 The Bill proposes to delctc provisions

of paragraph 49 of the First Schedule

on Excmpt Supplies ofGoods of
Chapter 88 (Aircraft, spacecrafi, and

parts thcreof)

Arnend Paragraph 49

on Supplies of Goods

of Chaptcr 88 to limit
the exemption to

registcred

Humanitarian Support

Aircraft, spacecraft,

and parts thereof.

The proposed deletion will make these goods irttract the

standard VAT rate of l5 percenr. The proposal is commendable

since it docs nor directly tilrgct low-ir.lcome households, but

considcration should be given to partially retain VAT
cxemptions firr hurnanitarian and donor-supporred projecrs.

Clause 36 Thc Bill proposes to delcrc provisions

of paragraph 143 on specialized

equipment fbr generation of solar

:rnd wind energy and paragraph 144

on locally manufactured passenger

nrotor vehicles.

Vithdraw Clausc .16

(m) and (n) to preserve

rhe VAT excmptions

under paragraphs l4j
and 144. Additionally,
movc spccialized

equipment fbr
renewlblc cncrgy to

the Second Schedule

and zert>retr them.

The deletion is cou ntcrproductivc to governrncnt policy on

clean energy, climate change, and pr<-rmotion of local

manufacturing. To mect targ,ets under the Kenya National

Climate Change Action Plan (NCCAP) 2Ol8-2022 and the

Kenya Natiorral Electrification Strategy (KNES), VAT
excrnptions should be rctained, and rencwablc energy

equipmcnt should be zero-ratecl.

Clause 37 'the Bill proposes ro dclete provrslons

in the Second Schedule on Zero

Rating (Part A - Zero Ratcd

Supplies) particu larly paragraph 2l

Withdraw Clause

l7(b), (c), (c), and (0

and rctrin zcro-rated

status for the aft'ected

The dcletions contradict govcrnmcnt policies on clin-rate

change and pronlotion of local manuficturing. For insrance,

the Kcnye Energy 1'ransition & Invcstment Plan and the Kcnya

National Energy Efficiency & Conservarion Stratcgy (2020)



ffirFN
rtemson transport ofsugarcane to milling

factories, paragraph 29 on locelly

assembled and manufactured mobile

phones, paragraph 3l on electric

bicycles, paragraph 32 on solar and

lithium-ion batteries, and paragraph

33 on elcctric buses.

target 590 EV share in new vehicle registrations annually by

2025. Removing zero-rated status from rhese items will hinder

these targets.

Excisc Duty Act (Cap 472)

Delete provisions oI
Clause 42 vi on

corresponding rate of
Excise Duty and retain

' 2 5t)b tl' exci sa b le ua l u e

of Kshs 150 per Kg

whicheuer is higher".

Clause 42 The Bill proposcs to delete provisions

ofthe Firsr Schedule on ratcs o[excise

dury fbr Excisable Goods but

excluding thosc originating fiom East

African Communiry Panner Statcs

that mect the East Atiican
Communiry Rules of Origin.

The proposed cxclusion frorn Excise Duty oicertain goods

originating from East African Community Partner States thar

meet the East Atiican Community Rules of Origin is a g<-rod

stcp. However, the Country must cnsurc that the other [,ast

Afiican Community Partner Stares rcciprocate to promote fair
trade. Furthcr the increase in rates of Excisc on gummed paper

and paperboard of tariff number 4811.49.00 from Kshs. 150

per kg to Kshs. 200 per kg may increasing cost ofpackaging

arrd branding as these materials are eco-fiiendly and cxtensively

uscd in Kcnya

'l'ax Procedures Act (Cap 4698)

Clause 47 deletes Section

42(t 4)(el

The bill proposed to delete this

scction of rhc TPA, the e ommissioner

will now be allowed to issue agcncy

noticcs and collect tax from third
partics cven if the raxpaycr has lodged

an appeal against an assessment that

was upheld by a tribunal or court

The deletion of this

scction should be

reconsidered, by

providing a minimum
timeframe upon which

a taxpaycr should

make an appcal.

'[his expands thc commissioners enforccment powcr and can

collecr raxes from third partics rcgardlcss ofwhcthcr the

taxpaycr has appealed the ruling.
t0flhilc this cnhances rcvenue collcction, it impacts access to

legal recourse and hints at lack of fairness. Taxpayers may feel

discouraged in thc legal proccss as cnforccment is likely to
proceed undermining and weakening the appeal proccss



decision reducin!l xccess to iustice

Clause 50 (a) arnends Section

a7( t Xa)(i)

This section is amendetl by deleting

the words'and input value added

tax'. Currently if a raxpayer has

overpaid tax in one areil, thcy may

apply to havc that tJx olhct against

other liabilities in anorher rax

cxtegory. This mcans that input VAT

rvill no longcr be eligiblc fbr

off'setting against othcr rypcs of
overpaid tax.

This amendment

should be tleleted

This goes against the llill's objective of strerrgthening, tax

administration as it implies x greater administrarive burden,

slow burelucratic process and higher compliance costs

inaclvcrtently tliscouraging voluntary compliancc. Scctors that

incur substrntial input VAT duc to inputs such as the

rnanufacturing and hcalthcare will now have lirnitctl output
VAT ro off'sct.

Clause -50 (b) The bill proposes to increase rhc

timcframc to rcview and tlctcrminc

an applicati<;n fbr a tax rcfund or
ovcrpxid tax fiom 90 days to 120 days

\0/c proposc thc

retcntion of thc currcnt
provision (90 days) and

rccommend thc

delction of the

proposed amendment

increasing thc period t<.r

120 days.

This amcndment will result in dclays in thc rcfund proccssing

slowing down cash recovcry fbr taxpaycrs cspccially fbr those

operating in sectors with high rcttntl volunrcs. Tax moralc is

impacted as busincsses are less motivated to report

overpayments accurarcly. Businesscs arc unablc to properly

phn around rcfund receipts due to the dclay in pr()cessing.

Clause .50 (c) 'the bill proposcs to anrcnd thc

scction by incrcasing the timcframc

to review an application for refund o[
ovcrpaid taxcs sub,ect to an audir by

thc Commissioner from 120 dlys to
180 days

Wc proposc rhe

rctcntion of the current

provision ( 120 days)

and rccommcnd the

deletion of thc

proposetl amcndmcnt

increasing rhe period to

Vhcrc;rn application fbr a tax rcfund is subject tr-r audit by a

comnrissioncr, thc deadline for rcview hirs bccn extentled by an

additional 60 days.'fhis will ncgativcly impact sectors thrt
accunlulirtc large VA'[ crcdirs such as hcalthcare and

manufacturing. Cash flow u npred ictabiliry as delay lcads to
longer retund timclines. This gocs against the objcctivc of rhe

bill to srrengthen tax ldnrinistration



K-r",N
180 days

Clause 52 The Bill proposes ro delere the

exclusion of trade secrets and private

or personal data held on behalf of
customcrs or collected in thc course of
business, fiom data or inlbrrnution

which busincsses may inregrate into

the dara rnanagemcnt rnd reporting

system established under Section .i9A

of the Tax Procedure Act

Delete provisions of
Clause 52 and retain

Section 59A of the 'l'ax

Procedure Act (CAP

4598). This is to ensure

actions by KRA respcct

thc privacy including
private or personal dara

as per Article 3 I of the

Constitution and the

provisions of the Data

Protection Act 2019

The proposed deletion of this provision will allow KRA ro

integrate its sysrems with various institutions, thereby giving

KRA access to private or personal data held on behalf of the

cLrstorners or collected in the course of business.

Clause 52, amcnding Section

s9A

Thc bill proposcs to clelcte thrs

scction that states that the

commissioner shall not require a

pcrson to integ,rate or sharc data

rclaring t<.r tradc secrcts and private or
personal data held on behalfof
customers or collccted in the coursc

of business.

We prop<.rse deletion

of this provision.

This will allow the commissioner ro rcqucsr or access sensirivc

inftrrmation including data that is not rax spccific. Busincsses

that rcnd to handle highly sensitive data like insurance

companies and banks will facc challenges on client
confidcntiality and datl protecrion.

Miscellaneous Fces and Lcvics Act

Second Schedule 'fhe Bill proposcd to nxrrow thc

currcnt exemPtions ftom Import
Declaration Fee and Railway

Development Lcvy under chapter 88

Only HS Codc

8802.30.00 and HS

Code 8802.40.00 and

certain parts are

This is rcgrcssivc as it nraintains cxcmptions fbr larger aircraft

thus prorecting large airline carriers bur ncgarivcly impacrs

small scalc opcrating aircraft who arc now subjected to RDL
and lDF.
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May 27,2025

Mr. Samuel Njoroge

Clerk of the National Assembly

P. O. Box 41482-00100

Dear Sir,

MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE FINANCE BILL2O2S

Greetings tiom the Okoa Uchumi Coalition (OUC)

The Okoa Uchumi Coalition (OUC), established in 2019, is a civil socien' platform rvith over 60 members
committed to addressing Kent'a's public debt crisis through stakeholdet collaboration and advocao'for fiscal
accountabiliry. Kenva faces escalaung public debt driven bv excessir-e borrorving for recurrent expenditure,
unrealistic revenue targets, and misallocated spending prioriries. Current debt levels and pending bills threaten
fiscal sustainabilirl and economic stabiliw.

OLIC advocates fbr expendirure consolidation rather than increased taxation, as Kenva's tiscal challenges stem
primarilv from poor expendirure management. Responding to vour invitation for Finance BLII 2025
submissions, ll'e present comprehensive analr.sis and recommendations aLigned rvith the Constiturion of I(enya
2010, Pubtic Finance Nlanagement Act 2012, National Tax Policv, and Data Protecdon Act 2019. Our
submission promotes equitable, sustainable fiscal policies suppofting pro-poor development and constirudonal
governance principles for FY 2025 / 26 and bevond.

\!'e appreciate vour consideration and remain available for funher engagemenr

thfully,

Diana Gic NATIONAL ASSEM BLY

R F-C tr D
The Convener,

Okoa Uchumi Coalition

Email: diana.pichenso@tisa.or.ke

VE

?n?5

CLbltr( > V''f rt'E
MAY7

Ilox /11 842, NAlROBI
Po



I

o

o)
bo
(E
o_

-trc

-l a!

ic o

r<=au>'i 
=

0l .,
b.) c
i- ':1 (J

,"c
^-

;A:u ; ,:.
Fcr,<3:>y,E
-cX

-- a- =.9Ff2-;

U-_--

-E a

t?i

:,f.= I
'F?J.!
-t-cr
c9tr

,Y ,:J -O

z i.z

!9€
uCl.r
. *;
u . q., !
;- r.,, \ ,.

' EC-
!-'

,J c 'r.

:Ilu=< E;

; = 4 2..?'.
t='.Q-t

=F=:J--., = v - - a
'::: = c C- 5-

-!')'a,Li

= F a-d t,/ u
r-,-!,-'-

N.::'
! - _! r_ >

+ - I !> !
i, r - - - C)

::,n.-4-!.'

= ; e'- - c,-C
r- :J ", .,

r::J-'--)l:ta=-c2
E c E F Y= z.. '= L,: u >=i;= -:';fi:.a .a 51 \ c
- t ?= g'i:
.- - J . .: u -

'/,.:, r^-.L1 tJ'=3Fu.--.=

-^.--JrUr,'=1=.uI
c-- , c c t ?tr'p. ::.e i Iu,u - - .-:-1 -.,-'zd2ug
'i .1 - ==d--:l--.L!

t.E F '' ?n \'- ,.liz )l':'-:='. i .- i.2
- "''. 

= 
:- 'J .:: r- !

>.- c > a
.^ \Y i. _ - rr - 1<

a t-. = = i t !
:-YLL-,!5.!: ;; i: i
: ( :: I i .i. : ;
=-: =2*a+,:-"=,rt*J

=i;'l{.^.t7.= r-- > :l *'O u-)t^.-
- = a : r. .-- - :J = 3 i.'. H ?. :
i "'-.C :.i.3 lJ-
\>.u+-C-c:Pt 

= \ : i. E-,is i r " 3 r 13"
2':5 E = e F;t=i ?3=J.+.=llt=-Ca\r '' F u c-- tr
;a h Fja!-c
-- 1)a-i-XY.E=C i ir ._. : ,r, 

= -l-E ' E- .= -n c )::./,'=-Lt-^-
',. C a - - a- =-:iZ J;:S:; c-" a F., .= 2 -'i 

" t -c Y= -:a.-=-=-Qvat
L J L L T_!

UI.L.:r-4..-l-
'--t..t11 -, a t > C E'-2 E J C-.E'- - t)-! = lq tL1'.=*i- - x - ', 
= a ; a\ ? ;, | = ?.-; e*ac-=i:ia>--* ES- ='iF2a':- i-< uiiii-., J u -- - (C-c c 3

:>C,-!
I r/)'1 ,.

v,- L)

Klr,i; 2ri=^=--=---r.-r ! 'jj ! 2 =-7,-- -Y r- = 
- : : -

===r=-,---|e c -.-- t C -. !,

l; - / 1c i=
aol ,:, c:'aI

::- L. 
= 

.: i
-or i.-4 :=.y--=
i- ' Y : ^ = i '--.>.: F i I ?,-;'L -! = .,i :-, a i.-!-=:.:at)

=.3 Y ! a ^ 
!J :4'. r 

= = ) !- i: :
7>-.''.!-),:;
: e i r : =.:;.Ja..u,\=-,-
-x-;=-'-,.-.-;c-^aa--e1-a=u;jC
I 7': ! | i u'J
:';-ti^4.--cul,J
t^i ! )'- i :.4, €':=l-)-r=).15!i;i =i?xuE."!> :::=

,:: E 
= - - - - = 

!;::: E !t !.i?" ?., | " I ; : -e

=;?ii =i;;<i-!r..=,r=.7.-

- : - c-: = c:c
- '- >

.,f. 
= 

r, -':1 t_,:
- 

-. 'J_-a _ ::_: 
=9===l =1i.=

::v.a<t\!-
'= ' i i, t 2:z 2n1{.'tit -o!=!
-;iJ€!7s= Zzii
- :1 .= I a ) ,. - ,z
t 7 a l-- a = " !
, ! P- = :; -.J 

- 

v ., !: r E: : '_= a d

=-a'.- 
*= ''.! =t 'i

+ c 3 .= - .r '- .1 -ir': r = E .-:--t:
=, 

/1 !,C< !L-L_ -.: 
t,

t;-t=l- = i_; = = i+ 9
)'J--=!.-t-

2).iT I:F-'- E

=.>=" r=!a.,r-.r-u--*---!
Uc-fi-u::tr.:.,1

'^4-:-tr'; i'; a a a E= --
L ! -l '' , 

- 
: t ?\-i-) 

=dii !t4:1J i i ^ a - tr''-.:;- ! 3 i C-a ()r=,aQ-r, ^--,ta
== Lt i :.=. -c-:& 92*:i= 2=;.=?;
!.j==E-ri:C'a,.(; r 1' *5 rE 3
: ^- cl :i i '^' 3 :-- ri -'-€=:t=,=t.,2
"a.t=rr-_::r, - .'. - !. = t;= C<J=r..!i=4'-O':a= i= - 9.- a .a
.-.'J=u-u),.
= = a *i !?.; ? ;;a-?\f=--.-=(l
Z!d=*,ri4t I---.. 3
--l-t;= y,E!.= e1';r:L+=" =812 Z

(,)

\ r
I

=
II
U
=

6Y
o



t t

Such changcs woultl alfcct rural incomc and priccs frrr agricultural inputs bcclusc supplicrs ancl manutncrurcrs woultl likcly shifi thc
burdcn t() thc final c()nsumcr.

iii. Thc bill hes proposcd t() apply 1(r pcrccnt VAT on constructi()n matcrials krr afltorrlablc housing projccts. Thc bill has also scr irs
sights <>n thc expansivc digital lcnding spacc whcn providctl by forcigncrs, with thc Bill proposing to cxprnrl thc scopc o[cxcisc duty
chargctl on digital platfirrms to inclurle scrvices offcrc<l by non-rcsiclt:nt pcrsons over thc intcrnct, an elcctronic nctw()rk, ()r rhr()ugh
a cligital marketplacc. Additionally, the Bill introduccs thc cle flnition of non-rcsitlcnt pcrson to mcan a pcrs()n who is outsidc Kenya.
This will incrcasc thc c()st oF acccss t() short-tcrm crcdit firr thosc who rcly on cligital k>ans [<>r busincss capital, schtxrl tccs, rcnt
paymcnts, ancl eme rgcncy cxpenses.

B. Ptrsonal Inrune'l'a.'- (P.lYD)

TI'rc Finance Bill 2025 requires that cmployers automadcally apply for cligible tax rclicf s ancl cxemptions in the c()mputati()n ol PAYI,I. I'his
change cncls thc nec(l for cmployees to file refund claims for omitted claims. This change aims to cnsure tl)ar employees rcceivc thcir enritled
tax bcnefits directly through thcir monthlv payroll, climinating thc nccd firr them to filc frrr rc[unds with thc Kcnya Revcnuc Auth<>rity.

Uncler the current system, manv emplovers do n()t factor in avaihblc tax relief such as personal relief, insurance relief, mortgagc intcrcst
reliet-, and clisabitity relief-when computing PAYIi. As a result, employees often have to individually claim these reliet.s from the KRA,
lcading to administrativc trurdens ancl dclays. With the proposecl change, cmploycrs will bc legally obligated to incorporate alt applicable
deductit>ns, reliels, ancl exempti()ns into the PAYE calculations be[<rre cleducting taxcs ti()m cmploye es' salarics. This ensures that cmployccs
benefit from reclucecl tax liabilities upfront, inrproving their takc-homc pay'.

Ir-ligible businesses can cleduct the full cost of clualifying tools an<l utcnsils from thcir taxablc income in the same ycar rhcy arc acquiretl,
rather than spreacling the deduction over several years thr()ugh clepreciation. The 1007, tleclucdon applies to implements, utensils, anci similar
articles usecl in busincss operations, excluding plant and machinery. This includes items like hand tools, kitchenware frrr fixrcl busincsses, ancl

other small cquipment essential for claily ()perati()ns. The amendment aims to recluce aclministrativc txsks ft)r the Con-rmissioner and to
improvc compliance by taxpayers, as wcll as to pr()mote certaint\,.

Page 2 ol 11
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Protccrion Act. It proposes to amend the Tax Procedurcs Act,2024, by deleting the provision that prohibits the KRA from accessing sensitive

information when integrating with businesses to givc it real-time transactional data. With this amendment, KRA is to circumvent the

constitutional requirement for the government to seek court orders bcfore accessing sensitivc inf<rrmation from taxpayers.

The bill extends the VAT refund timeline from 90 to 120 days for the vcrification and audit period from 4 to 6 months. This will comp<>und

an alrcady existing chdlenge that businesses are already grappl.ing with.

The Treasury CS authoriry waive penalties or interest tax liabi.lities emanating from system crrors have been reinstated. These powers have

previously been exercised with preiudice for personal and political interests. The system should be enhanced to bc accurate with minima.l

human intervention. W'hereas the moves aim to seal revenue leaks and speed enforcement, they raise cash-flow and fairness concems among

taxPayers.

Description of the Section Implication/ ProposalNo: Clause Juetilication/Position

The proposed amendment affects incomc
from employment:
The amendment proposes the minimum
taxable allowance to employees at teo
thousand 00,000), up from two thousand
(2,000)

Though it reduces tax burden on low
income eamers with a per-diem of up
to 10,000; its implicadon negates the
principles of equiry, inclusivity, pro-
poor taxation, and the progressivity of
the tax regime,

t. Clause 3 amends Section (5)
(2)(a) (iii)

Section 5 (2Xa) (iii) should be
expanded by further amending
the Income Tax to also expose
Public servants earning more
than KShs. I 0,000 to taxation.
While the current approach could
widen the already existing
disparity between Public and
Private sector employees with
regards to DSA c<-rmpensation,

reviewing the PAYE, tax band as

proposed in the MTRS is the
most ideal approach for
increasing the disposable income.

2- Section 12 G The propxrsed new subsection provides
that a minimum top-up tax shall be

Adopt the proposed amendment; it
enhances compliance, however,

The proposd aligns with the currcnt
CIT timclines thercforc should be

adoptcd

Page 4 ot 11



No: Clause Description of the Section Implication/ Proposal J ustifi cation/ Position

payable by thc cnd of the fourth month
aftcr the end of thc ycar of incomc.

prccaution during implcmentauon ls

vital to curb potcntial cash flow
challengcs for SMljs..

No: Clause Description of the Section Implication/ Proposal Justification/ Position

7 Section 17 (5) (c) The Bi[ prop()ses thc deletion of
paragraph (c) in subsection (5)

The deletion of this parag"raph implies that
thc refunds ()n excess input tax refunds r>n

the tax withhcld crnn()t be applierl to offset
othcr payable V,iYI obligarions.

Section l7 (5) (c) should not
bc deleted

2

Clausc 12 - Advance
Pricing Agreements (APA)

Introduces APA regime

Develop regulatrons early and train KRA
officers. The regulations should also take

into account the timc trken t<,r negotiate

these APAs which can stretch up tt-, I 8

months v,hich may make the 5 years pcriod
insigniticant unless rolled back to recover

the neg<-rtiation perir- .

APA helps resolve transf-er

pricing disputes proactively.

Ilor transparency

accountability, APAs should

be published.

J

Clause 27 & 28 - Special

economic zones and
Nairobi Financial Centre
tax fates

Introduces reduced tax rates for qualifying

tnvestments

'Ihis sets a dangerous precedence that d<;es

not reveal the beneficiaries and conrpany
()wncrs. lt could c()nccntrate economic

power to only tcrv thus increasing the

widening g'ap betu'ecn thc gror and rich.

The tax ratcs should bc thc

same to all players. This
proposal could rcsult in tax

cvasion and unneccssary

rcvenue loss.

/

Page 5 of 11
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No: Clause Description of the Section Implication/ Proposal Justifi cation/Position

4

Clause 30-35
arnendments

VAT
Introduccs anti-abuse measures and

expands supply axability. Rcmoves some

exemptions and increases timelines for
refund claim

Monitor inflation
compliancc readiness

impact and ensure
Aims at improving VAT
cfficiency and reducing
refund abusc.

5

Clause 36 - VAT First
Schedule Changes

Thc Bill proposes the deletion of
paragraphs: 63, 109, 113, 129, 155, 156,
160, 161 , 162, ard '163

Object the saving clause that proposes

mega government consEuction projects of
fifry acres or more.

The proposed amendment implies that
these categ5rries of goods are classified as

exemPt. These goods will now be
subiected to 16oloVAT, thus potentially
resulting in cumulative increased tax
burden.

The saving proposal is

inconsistent with the

government policy on
reducing thc tax expendirure

thus risks depleting

resources for providing
services to citizens,

In solving the

unpredictability and annual

amendments, OUC
recommends the need for a

clear policy framework

determining the threshold

for introducing and

removing incentives with a
clear background on the

revenue impacts.

Page 6 of 11



Clause Description of the Section Implication/ Proposal Justifi cation/PositionNo:

The proposed amendment implies that the

gu>ds classified as zero-rated will move to
VAT exempt. These goods will no longer

allow suppliers to reclaim input VAT,
potentially increasing production c<.rsts

where intermediate gtxds and inputs are

involved.

Thc deletions may raise

costs whcre intermediate

gu)ds or inputs are targeted,

by passing the burdcn to

consumers. Therefore, these

will havc ncga.tivc impacts

on consutners.

With Solar being under the

category of VATexempt will
funher hinder the

promotion of green energy

solutions due to increased

costs.

6

Clauses 37 - amends VAl
Second Schedule in pan A

The Bill proposes to movc a number of
products ftom Zero-reting to VAT
Exempt. Thc Bill proposes the deletion t>f

some paragraphs from Part A in the

Second Schedule: 1 1, 21, 29, 30, 31, 32, 33,

34, and 35.

. Raw materials for pharmaceutical

manufacturing

o Raw materials for animal fced

production
o Transponation of sugarcanc

from farms to mill.ing factories

3 lxrcally assembled or
manufactured mobilc phones

o Motorcycles under tariff heading

871 1.60.00

o F,lectric bicycles

o Solar and lithium-ion batteries

o Elecric buses under tariff
heading 87.02

o Bioethanol vapour (Bfi\) stoves

(HS Code 7321.12.00)

o Packaging materials for tea and

coffee

Page 7 of 11
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Olntroduction to KUSCCO

KUSCCO stands as the apex organization for Savings and
Credlt Cooperatives in Kenya, championing the formation and
groMh of robust SACCOS.

It was registered under the Corporative Societies Act ("CSA")
in 1973.

Its primary mandate is to advocate for and represent SACCOS.

Its focus on empowering middle and low- income earners in
both rural and urban areas, a demographic that forms the
backbone of Kenya's economy through the Small and Medium
Enterprises (SME) sector

KUSCCO LTD.
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{l.
,/' oBackground

Governance of Cooperative Societies in Kenya

Cooperative Societies Act (CAP 490)

Governs formation, operation, and regulation of
cooperative societies.

Taxation of Gooperative Societies

lncome Tax Act (lTA) addresses taxation of
cooperative societies

Objective of the Presentation

Propose Amendment to Section 19A(7) of lTA to
include non-individual persons in the definition of
primary societies.
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\ Categories of cooperative societies under CSA
O

?
Primary cooperative
societies, which are
formed by individual
members with
common interests

..-14.1',"i?y'

{iiff
(

The Gooperative
Societies Act sets
out four categories

of societies

Cooperative unions,
which are formed by at
least two primary
societies to provide
regional support

Nationa! cooperative
organizations
(NACOS), which
represent cooperatives
t the nationa! level

(

Apex cooperative societies,
which are national umbrella
organizations for all
cooperatives. .

l':-

6



q,.Proposal to change the definition of a Primary
y'.Designated Society under Section r9A(il otthe ITA

* 19A (7) Co-operative societies defines.

"designated co-operative society" means a co-operative
society registered under the Co-operative Societies Act;

"primary society" means a co-operative society registered
under the Co-operative Societies Act the membership of
which is restricted to individual persons.
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\

?
1 Proposal to change the definition of a Primary Designated

Society under Section r9A(il otthe ITA

(

(

(

(

. The Cooperatives Act does not
adequately pronounoe itself on the
category applicable to a class of
cooperative societiss which have
both individual persons and non-
individual persons.

Expand the term "designated
primary societies" under Section
194(7) of the ITA to individual
persons and non-
individual persons.

Align the tiax treatment of SACCOS
whose membership include non
individual p€rsons to ensure
faimess and equity.

Ensure that the tax provisions do
not disincentMze the formation and
operation of any type of cooperative
society, including SACCOS whose
membership includes
both individual percons and non-
individual persons.

. Promote Equity and GroMh to the
Cooperative Sector.

. Promote faimess and neutrality
among Cooperative societies.

. Promoting economic participation,
community cohesion, and social
welfare.

lncrease engagement and
empowerment of women, youth
and marginalized groups.

(

8

Proposallssue Justification



\
O Best Practices

*-14.1, ''ity'
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(

(

ln Uganda SACCOS
have been
exempted from
paying taxes on their
income from 1 July
2017 to 30 June
2027 .

ln lndia
Cooperative
societies are
allowed to benefit
from various
deductions based
on the activities
they engage in
rather than their
membership

ln Philippines the
tax treatment of
SACCOS is
determined by
their relationship
with the public and
financial status
rather than their
membership

9
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\

?
; Clarification on tu on distributions paid out to members of

savings and credit cooperations

(

{

(

(

(. There is an ambiguity in the law on
the rate for withholding tax on
distributions paid out to members
by Saccos.

Due to differing interpretations,
there is a discrepancy between the
industry's stance and the Revenue
Authority's position on the taxation
of rebates from SACCOS.

It is proposed that the law clarifies
that the withholding tax rate for all
distributions paid by Sac@'s
be 5%.

. This would simplifo the
administrative process, reduce
complianca risks, and provide
clarity faimess to members,
ultimately enhancing the overall
efficiency and effectiveness of
SACCO operations.

Unique business structure of
Saccos.

Ensure Safeguarding of the
investment of Members.

Enhancing compliance through
simplifi cation of tax administration

Promoting access to credit and
financial inclusion of marginalized
groups.

Proposallssue Justification

11
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Sest practices

) The withholding tax on both dividends and
interest has been harmonised. This applies
to all payments made by SACCOS to their
members.

o
O

} The Income Tax Amendment Act of 2017
initially exempted SACCOS from withholding
tax on dividends and interest to promote
savings and financial inclusion.

}This exemption is valid until June 30,2027
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\

?
l Proposal to increase tax-exe,mpj threshold and widen

rncome tur bands for individuals

(

(

(

(

. Current individual income tax
bands are not progressive enough
hence individuals reach the highest
income tax rates at very low-
income levels.

lncrease the tax-exempt threshold
to KES 480,000 - KES 600,000 per
annum (KES 40,000 - KES 50,000
per month).

Review the cunent structure to
widen the bands to achieve
progressivity in taxation.

. Wider income tax bands will ensure
that the tax burden remains fair and
equitable.

Cunent bands and tax-free
threshold do not reflect the rise in
cost of living and inflation.

Proposed changes will cushion low
income earners from the impact of
reduced disposal income from
increasing statutory payroll
contributions and levies.

lncreased disposable incomes will
stim ulate econom ic g rowth.

(

Proposallssue Justification
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\ l Proposal to harmonize personal and corporate income ta>r

/
rates

{

(

(

(

(
. lnequality in taxation of business

income eamed by individuals and
companies.

Harmonize the highest indMdual
income tax rate to the corporate
income tax rate.

. Reduction of potential tax
avoidance by shifting of income
between d ifferent categories.

. Single tiax rate will promote
fairness.

. Proposed change is in line with the
Medium Term Revenue Strategy
("MTRS').

. Proposed change is aligned to
regional best practice (e.9.
corporate and personal income trax

rates in Rwanda and Tanzania is
30o/o.

Proposallssue Justification

16
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KUSCCOLTD,
Krnyo llnittt of *]vintl\ l\ ( tulil ( o t\x!ulivr,\ I ttl

KUSCCO Centr€
Kilknanlaro Avsnus, Upper Hill
P.O. Box 28403 - 00200, Nalrobl, KENYA
r etol 1 1 O27 2O3 I 01 1 1 O27 2OO
Email:info@kuscco.com
WBb: wtrw. kuscco. com

-frro SAGOO tutdry lwon-

Our Ref:

Your Ref:

The Clerk of the National Assembly

Departmental Committee on Finance and National Planning

Parliament

Parliament Road

P.O BOX 41842-00100 Nairobi

Nairobi, Kenya

Sent via email to cna rli nrent o.ke

27t^ May2025

Dear Departmental Committee,

THE FINAN EILL 2025

We refer to the public notice dated 13th May 2025 issued by the National Assembly seeking proposals

on tax policy measures for consideration in the of the Finance Bill 2025. Wg Kenya Union of Savings

and Credit Cooperatives Limited ("KUSCCO", "we" , "us"), are glad to submit our tax proposals for
the financial year 202512V26.

We have provided an executive summary of the legislative proposals in the attached document which

also provides detailed analyses of the issues, impact, and recommendations. We are happy to provide

any additional information on the proposals in case ifs required..

We would be grateful for an opportunity to engage the National Assembly to further deliberate on

our proposals and recommendations attendant thereto.

Should you wish to discuss the contents of this letter, please do not hesitate to contact our tax agents,

Shreya Shah (shre)'a.shah@pwc.com) or Nicholas Kahiro (lrctrO]agJ.kahu@pt^re-sam) or the

undersisned on in fo(orkuscco.com at vour convenience.

Yours faithfully

For and on behalf of KUSCCO Limited:

Amold

R

unene, ADE,DEE



1. Executive Summary

Table 1 : Executive summary

Provision proposed to Proposed amendment
be amended/deferred

Justification for proposed amendmentlssue

Delinition of a
Primary designated
society

Secdon l9Adtte
lncpme Tax Ac{GAP
470 (nA)

E$and tfie meanlng of the term

"derlgnated prlmary locledes" to
lnctude groupo of lndlvldual portonr.

To expand the meaning of primary society
under Sedion 19 A (7), by inseiling the
folloring words after individual persons.

1 and groups of indivkjual persons'

It is proposed that the tax rates for interest
and dividends paid by saccos be

harmonized to 5% respectively

Sacco membeship may include individual
persons or groups of individual p6rsons. Such
groups are societies and typically do not include
companies. However, the given meaning of
primary societies under the S19A of the ITA is

reshicted to individual persons.

This amendment seeks to harmonise tax
treatment of saccos whose membership
includes both groups of individual persons and
individual persons. Particularly, it seeks to
harmonize the tax treatment of coop€rative
socbties which are sa@os to ensure faimess
and equity by eliminating preferential treatment
based on th€ir membership.

Additionally, the amendment seeks to ensure
that the tax provisions do not disincentivize the
formation and operation of cooperative societies
rvhich operate as sac@s

The proposed amendments to paragraph 5 of
the 3'd Schedule aim to reduce the
administrative burden on SACCOs and make it
easier for members to predict their net returns,

Differing rate of
Withholding Tax on

dividends and
interest paid by

Paragraph 5 (e) and h
(iii) of the Third
Schedule to the
lncome Tax Act



SACCOS to its
members on their
savings

lncreasing the tax
exempt hrBshoH
and widen the
indivkJual incorne
tax bands

Paragraph 1 ofHead B
of the Third Scfiedule to
he lncome Tax Act

crrA)

The current provisions prescribe a different
tax rate for withholding tax on qualifying
dividends at 5 percent and a different tax for
qualifying interest at 15 percent of the gross
amount payable. This difference effectively
leads to administrative Complexity for both
SACCOs and government, member
confusion, system integration issues and
equity concerns.

potentially encouraging more investment in
SACCOS.

Additionally, these amendments will assist Tax
authorities efficiently monitor and enforce tax
compliance with a standardized rate. This will
lead to more effective oversight and reduced
administrative costs for the government

Anendment of Paragraph 1 of Head B of
the Third Schedule to the ITA to wkJening
the individual income tax bands and
harmonise the individual income tax rate
with the coeoration tiax rate.

Wdening of the tax bands will make the cunent
tax bands more progressive to cushion low-
income eamers, in the wake of rising cost of
living and inflation rates

Notably, disposable in@mes have rcduced due
to the introduction of the Afiordable Housing
Levy ('AHL) under the Affordable Housing Act,
2024, Social Health lnsurance Fund ('SH|F")
contributions from Oc{ober 2024 and the
expected increase in the statutory contributions
to National Social Security Fund ("NSSF') from
February 2025, which will further impact the net
take home pay of employees.

There should be a focus on expanding the tax
base and in particular, bringing the informal
sedor into the tax net.

Under the proposed amendments, we suggest
that the marginal income tax rate is harmonised
with the corporate income tax rate, in line with
the Govemment's objectives under the draft

The taxcxempt threshold is
adJusted to KES 480,000 - KES
600,000 per annum (KES 40,000 -
KES 50,000 per month); and -
Apply a simihr adjustnent to the
remaining tax bands, ensuring that
the entire tax band structure is
expanded in line with the emaining
tax bands making it more Wrdening

of the tax bands will make the
cunent tax bands more progressive



Harnonftstbn d
the pssottd
lnconnto(fPm'b
the corporaton
income tax rate

cclr)

Paragr$r I dll€ad B
dtheThitd$Npdulob
lhe lncome Tax Aci
('rTA,)

Amerdment d Paragraph 1 d Head B of
fie Thid Sdledub b harmonbe the PIT
ryd ClTrab.

We sqggest that ttp personal incorne tax rate is
harnonised witr the corporaE income tax rate,
in line rriih the Crovemments oliedives under
the draft Mediurn-Term Revenue Strategy
('irTRs').



2. Tax proposal on updating the definition of a primary designated society

2.1 . Background

Cooperative societies in Kenya have evolved significantly over time. lnitially, they were associations o,

individual persons, such as the Lumbwa Cooperative Society lormed in '1908 by European settlers. These
early cooperatives were primarily for individual members and were formed through member initiatives without
active government promotion.

The cooperative movement in Kenya began to evolve with the '1932 amendment lo lhe Cooperative Societies
Registration Ordinance (No,24 of 7937/. This amendment allowed persons, partnerships, and companies 1o

form cooperatives, particularly in the timber industry. This evolution enabled cooperatives to pool more
resources, share risks, and enhance their capabilities.

The Cooperative Societies Act (CAP 490) recognizes lour specific categories of cooperative societies. These
include:

a) primary cooperative societies, which are formed by individual members with common interests;
b) cooperative unions, which are formed by at least two primary societies to provide regional support;
c) national cooperalive organizations (NACOs), which represent cooperatives at the national level; and
d) apex cooperative societies, which are nalional umbrella organizations for all cooperatives.

Despite the different forms that cooperatives can take, they all share the same fundamental objectives. These
include voluntary and open membership, democratic member control, economic participation by members,
autonomy and independence, education, training, and information, cooperation among cooperatives, and
concern tor the community.

2.2. lssue

The current lncome Tax Act (lTA) in Kenya presents a differential treatment between cooperative societies
that is based on membership.

Cooperative societies are classified as follows for taxation

a) designated primary societies that are registered and operate as credit and savings cooperatives,
b) other than primary societies other than saccos
c) every other designated cooperative societies

Primary societies given meaning in the ITA borrows lrom the Cooperatives Act and is restricted to individual
persons.

Notably, the Cooperative Societies Act sets out four categories of societies as shown below

'1. primary cooperative socielies, which are lormed by individual members with common interests;
2. cooperative unions, which are lormed by at least two primary societies to provide regional support;
3. national cooperative organizations (NACOs), which represent cooperatives at the national level; and
4. apex cooperative societies, which are national umbrella organizations for all cooperatives.

The meaning of primary societies in the ITA relies on the meaning of the term given in the Cooperatives Act

Notably, the Cooperatives Act does not adequately pronounce itself on the category applicable to a class of
cooperative societies which have bolh individual persons and groups of individual persons since such
socielies do not fall under 2, 3 or 4 above. Such societies would also not fall under 'l in strict interpretation of



the law since their membership includes groups of individual persons

The ambiguity above results in the application of different tax provisions on saccos whose membership is
individual persons only and saccos whose membership is comprised of both individual persons and groups of
individual persons, with more favorable treatment for the former.

This discrepancy raises concerns given that all saccos, regardless of their membership, share the same
lundamental objectives and operate under similar principles of cooperatives.

This ditferential tax treatment of saccos that is based on the pedantic diflerence between individual persons

and groups of individual persons is problematic because it creates an uneven playing field among saccos.
This can hinder the growth and sustainability of other saccos, which may struggle to compete under a heavier
tax burden.

Addressing these issues would require a review of the lncome Tax Act to ensure a more equitable tax
treatment for saccos, recognizing their shared goals and contributions to the economy and community

2.3. Proposal

To address these issues, it is proposed that the lncome Tax Act be reviewed to ensure a more equilable tax
treatment lor all types of cooperatives, recognizing their shared goals and contributions to the economy and
community. The review should aim to:

Align the tax treatment of saccos whose membership include groups of individual persons to ensure
fairness and equity.

Ensure that the tax provisions do not disincentivize the formation and operation of any type of
cooperative society, including saccos whose membership includes both groups of individual persons

and individual persons. .

By implementing these changes, the tax lramework will better support the cooperative movement in Kenya,
fostering a more equitable and sustainable environment for all cooperative societies.

2.4. Justilication

The proposed amendments to Section 19A of the lncome Tax Act aim to create a more equitable and neutral
tax framework for all cooperative societies in Kenya, regardless of their form. The current tax treatment
differentiales between primary socielies and other types of cooperatives, which creates an unequal playing

field and undermines the cooperative movement's ability to grow and thrive.

By ensuring that all cooperatives, whether primary or designated, are taxed in a similar manner, the proposals
promole fairness and neutrality in the tax system. This removes any preferential treatmenl based solely on the
structure or classification of the cooperative, ensuring that no cooperalive is unfairly burdened or
disadvantaged based on its legal lorm.

Cooperatives, regardless of their classification, share the same fundamental obiectives of promoting
economic participation, community cohesion, and social welfare. Their ability to pool resources and work
together enhances their overall impacl, whether they operate as small primary socielies or larger unions,
national organizations, or apex societies.

The proposed amendments recognize that the benefits of cooperatives can be amplified when they come
together as larger legal entities. By pooling resources and leveraging economies ol scale, cooperatives can
provide more effective services to their members, engage in more impactful advocacy, and contribute more
signilicantly to both local and national development. Larger cooperative structures also allow for enhanced



solidarity and betler risk-sharing, ultimately creating stronger and more resilient organizations

Furthermore, cooperatives in Kenya generally play a crucial role in social welfare by providing affordable
services, supporting government initiatives, and contributing to social cohesion. Their role in reducing the
financial burden on the state through efficient service provision and social welfare contributions is widely
recognized. Cooperatives are often able to deliver services more effectively and at a lower cost than the state
or private enterprises, fostering greater inclusivity and social stability.

By removing the distinctions between different types of cooperatives in the lncome Tax Act, the proposal

helps ensure that all cooperatives, regardless of their structure, can reinvest in their operations, enhance their
growth, and continue to provide benefits to their members and communities. This will foster a more inclusive,
sustainable cooperative sector that can continue contributing to Kenya's economic and social development.

Further this inclusion will help address some of the inadequacies of the definition of a primary designated
society within the Co-operatives Act which is used under the lTA. SACCOS whose membership includes
groups are locked out ol favorable tax provisions that apply to SACCOS whose membership is only individual
persons. lnterest earned from members by Saccos whose membership is individual persons only is exempt
,rom lax while interest lrom members earned by Saccos whose membership includes groups of individual
persons is subiect to income tax.

2.5. Best practices from other lurisdictions

Uganda

ln Uganda, SACCOs have been exempted from paying taxes on their incomes from July 1,2017, to June 30,

2027. This policy aims to encourage Ugandans to join financial institutions and move away from informal

savings methods. The government believes that keeping money in formal institulions will benefit the economy
through increased productive work. While SACCOs' incomes are tax-exempt, salaries paid to their staff are
still subject to taxation. This initiative is part of a broader effort to integrate more Ugandans into the formal
financial system and boost economic growth.

lndla

ln lndia, the tax treatment of cooperative societies is designed to support their diverse activities and promote

growth. Governed by Section 80P of the lncome Tax Act, 1961 , these provisions allow cooperative societies
to benetit from various deductions based on the economic activities they engage in, rather than their
membership.

For instance, cooperative societies involved in banking and credil facililies can deduct the entire amount of
profits and gains from these activities. Similarly, those engaged in cottage industries, marketing of agricultural
produce, and the purchase of agricultural supplies can also fully deduct their profits.

This comprehensive system of deductions reduces the overall tax burden on cooperative societies, supporting
their development and sustainability. By focusing on the economic activities rather than the membership, the
tax policy encourages cooperatives to contribute to the socio-economic development of the country. This
targeted support promotes growth in crucial sectors such as agricullure and rural development, providing

valuable lessons for Kenya to consider in its tax policies for cooperatives.

Phllipplnes

ln the Philippines, the tax treatment ol cooperatives is determined by their relationship with the public and
their financial status, rather than their membership, as per the Philippine Cooperative Code of 2008 (RA

9520). Member ol a cooperative' as def ined in RA 9520 includes 'a person elther natural or iuridical who



adhering to the principles set forth in this Code and in the Articles of Cooperative, has been admitted by the
cooperative as member.'

Turning to the tax treatment, with regard to relationship to the public, all registered cooperatives which do not
transact any business with non-members or the general public are not subject to any taxes and fees imposed
under the internal revenue laws and other laws. On the other hand, cooperatives transacting business with

both members and non-members are not subject to tax on their transactions with members.

The cooperatives that transact with non-members or the general public are further split into two based on their
accumulated reserves and undivided net savings. Smaller cooperatives, with reserves and net savings less
than or equal to approximately KES 24,500,000, enjoy significant tax benefits. They are exempt from all

national and local laxes, customs duties, and taxes on imported machinery and equipment. This exemption
helps reduce lheir operational costs and supports their growth and development within the community.

Larger cooperatives, with reserves and net savings greater than KES 24,500,000, face speci{ic income tax
obligations. They are subject to income lax on the amount allocated for interest on capital. However, the same
tax is not imposed on the interest individually received by members. Additionally, all cooperatives, regardless
of their size, are exempt from income tax from the date of their registration wilh the Authority. This exemption
provides a significant benefit, particularly during the initial stages of a cooperative's operation, helping them to
establish and grow without the immediate burden of income tax.

3. Harmonization of Withholding Tax Bates for of Dividends and lnterest paid out to members to
Savings and Credit Cooperations

3.'l . Background

The imposition ol withholding tax on interest and dividends given to members of SACCOS in Kenya has
evolved over time, reflecting changes in the regulatory and economic landscape.

SACCOS (Savings and Credit Cooperative Societies) have been a significanl part of Kenya's financial system
for decades. They were established to provide financial seni/ices to members, particularly those who might not
have access to traditional banking services.

The cooperative movement in Kenya dates to the early 20lh century, with signiJicant growth occurring posl-
independence as the government encouraged the lormation of cooperatives to promote economic
development. The concept oJ withholding tax was introduced to ensure that taxes on income, such as interest
and dividends, were collected al the source. This system helps improve tax compliance and revenue
collection. ln Kenya, the lncome Tax Act governs the imposition ol withholding tax on various types of income,
including those earned from SACCOs

Prior to 2009, SACCO's were regulated under the Cooperative Societies Act (CAP 490) ol 1998. Under this
act contributions by members to a SACCO were considered as share capital and members would be entitled
to receive dividends on the same. Similarly, members to the SACCO still had access to their contributions as
deposits and would receive interest based on the deposits saved with the SACCO.

However, in 2009, the SACCO Societies Act CAP490B amended the Cooperative Societies Act to distinguish
between share capital and members deposits. This brought aboul a change in the rate of Withholding tax rate
applied to dividends issued on the share capital a member had and the interest on deposits saved with the
SACCO. Currently, lor SACCOs, the withholding tax on dividends and interest was formalized under Section
35 of the lncome Tax Act. According to this section, SACCOS are required to withhold tax on dividends paid

out to members and interest paid out to members on their savings at a rate of 5% and 15% respectively.

This change in the act impacted members ol SACCOs as they were now to be charged a higher rate of



withholding tax on interest earned by their deposits while the rate of withholding tax on dividends remained
the same.

Currently, for SACCOS, the withholding tax on dividends and interest was formalized under Section 35 of the
lncome Tax Act. According to this section, SACCOs are required to withhold tax on dividends paid out to
members and interest paid out to members on their savings at a rate of 5% and 15% respectively.

This change arguably reduced the competitive advantages of saving in a SACCO as interest earned on
savings was subiect to a higher tax rate. Ordinarily SACCOS serye low to medium earners and a high rate of
Withholding Tax on the interests earned has a high impact on the financial wellbeing and inclusion of
members.

3.2. lssues

Due to the different withholding tax rates provided for inlerest and dividends issued by SACCOS on members
deposits, several issues have arisen that impact both the SACCOs and their members.

SACCOS face significant challenges in managing and applying different tax rates for interest and dividends.
This complexity leads to higher administrative costs and necessitates more sophisticated financial systems.
Further having two tax rates leads to an overall higher tax burdens for SACCO members. This in turn would
reduce the net returns on investment and savings, making it less attraclive to save or invest in SACCOS.

The higher withholding tax rate has led to a reduction to the incentive to invest or save with SACCOS.

Members ultimately may choose to invest elsewhere as relurns after tax are no longer competitive within the
market, leading to a decline in the industry and potentially reducing the capital available for SACCO
operations and growth.

Since SACCOs primarily cater to individuals, small and medium enterprises, these groups would ultimately
suffer under a higher tax rate. SMEs, in particular, rely heavily on SACCOS for affordable financing and
investment opportunities. Higher tax rates could reduce their profitability and growth potential, making it
harder lor them to thrive in a competitive market.

Additionally, ensuring accurate compliance with varying tax rates is difficult. SACCOS must meticulously
withhold and remit the correct amounts to tax authorities, and any errors can result in penalties and interest
charges while members often struggle to understand why ditferent tax rales apply to their interest and
dividend earnings. This confusion can lead to dissatisfaction and a lack ot trusl in the SACCO's management

Lastly, the ditferent tax rates aflect the net returns received by members, potentially influencing their
investment decisions. Members may prefer investments with lower tax rates, which could impact SACCO's
overall financial strategy.

3.3. Proposal

To address these issues, it is proposed that the tax rates for interest and dividends be harmonized to 5%. This
would simplify lhe administrative process, reduce compliance risks, and provide clarity and lairness lo
members, ultimately enhancing the overall efficiency and effectiveness ol SACCO operations.

3.4. Justif ication

Saccos have a unique business structure in that they trade with their members. SACCOS acquire deposits
from members in the form of core share capital and withdrawable deposits.

The investment trom members is lent onwards to some of the members and at the end of the year surplus
earnings are distributed to members as either rebates or dividends.



To this end, both rebates and dividends are paid on the investment of the members, who are equivalent of
company shareholders. Both payments are made from surplus ol the trade although the basis of determining
dividends payable is the member's proportion of core share capital while the basis for determining rebates
payable is the member's proportion of deposits.

A uniform tax rate for rebates and dividends reduces the complexity of tax administration lor SACCOs. This
simplification can lead to lower adminislrative costs and fewer errors in tax calculations and remittance. With a
single tax rate tor similar payments, SACCOs can more easily ensure compliance with tax regulations. While
this increases compliance it reduces the risk of penalties and interest charges due to incorrect withholding or
remittance ol taxes. Members will also have a clearer understanding ol the tax implications of their
inveslments. This transparency can enhance trust and satislaction among SACCO members, as they will no
longer be conlused by different tax rates for interest and dividends

Harmonizing tax rates Iurther ensures that all types of income are trealed equally, which can be perceived as
fairer by members. Further a consistent tax rate can make it easier for members to predict their net returns,
potentially encouraging more investment in SACCOS. This can lead lo increased capital for the SACCOS to
support their activities and growth and a better economic outlook for the country.

By addressing these points and harmonizing the withholding tax rates Jor interest and dividends it will create a
more streamlined, fair, and efficient system for both SACCOs and their members

3.5. Best practices from other lurisdictions

Tanzanla

ln Tanzania, the withholding tax rate on interest is set at 10% for both residents and non-residents. This
applies to interest payments made by SACCOS to their members. Similarly, the withholding tax rate for
dividends paid out by SACCOS is generally't0%. This rate applies to dividends from resident corporations,
including SACCOS, to both residents and non-residenls.

Uganda

ln Uganda, the withholding tax rate on interest payments is set al15o/o. However, there has been some
controversy regarding the taxation of SACCOS. The lncome Tax Amendment Act of 2017 initially exempted
SACCOs lrom withholding tax on dividends and interest to promote savings and financial inclusion. This
exemption is valid until June 30, 2027.

4. Tax proposal on the widening of the individual income tax bands

4.1. Background

The Finance Acl, 2023 introduced two new tax brackets: a 32.5"/" rate for monthly earnings exceeding KES
500,000 but less than KES 800,000, and a 35% rate for monlhly earnings above KES 800,000. As a result,
the highest personal income tax rate for individuals increased from 30% to 35%. This change builds on the
existing narrow tax bands, which tax individuals earning above KES 32,333 per month at the rate of 30%.

For over two decades, the Personal lncome Tax (PlT) and Corporate lncome Tax (ClT) rates have been
aligned at 30%, with the exceplion ol 2020 when the PIT rate was temporarily reduced to 25"/" lo help mitigate
the eflects ol the Covid-1 9 pandemic.

The primary aim behind the tax rate hikes introduced by the Finance Acl,2023 was to raise revenue for
funding public expenditure and to make the tax system more progressive. However, economic theories such



as the Laffer Curve suggest that raising tax rates does not always lead to higher tax revenues. Early signs of
this effect are evident in the Q1 FY24 revenue collection data from the Kenya Revenue Authority (KRA).

Taxes are a crilical factor in attracting multinational companies (MNCs) and their expatriate stafl to a country.
lf Kenya becomes perceived as a high-tax environment, these companies may opt to relocate their expatriates
to other countries. This could result in Kenya missing out on the additional economic benefits that come with
being a regional business hub, including spending at international schools, restaurants, real estate, and travel.

The combination ol higher taxes and increases in statutory contributions to the National Social Security Fund
(NSSF), Social Hospital lnsurance Fund (SHIF) contributions, and the Affordable Housing Levy (AHL) could
potentially drive-up unemployment. Employees may seek higher salaries to offset the burden of these
increased taxes, which could prompt employers to implement retrenchment measures. Employers may
respond by encouraging voluntary redundancies, early retirements, or even layoffs in an effort to manage
rising labour costs.

4.2. The issue

The existing tax bands are not sutficiently progressive, with taxation starting at KES 24,000 per month at a
rate of 10%. A 25% marginal tax rate applies to incomes up to KES 32,333 per month. For instance, an

individual earning KES 30,000 per month would incur KES 641 in income taxes and additional statutory
contributions and levies amounting to KES 3,435, leaving them with a disposable income of only KES 25,924
per month.

At this income level, the individual would struggle to afford basic necessities and support a family, including
covering rent, school jees, utility bills, and transportation costs, especially given the rising cost oI living.
Moreover, the marginal tax rate ot 30% is not far off and applies to income above KES 32,333 per month.

Therefore, il is crucial to expand the lax bands to raise lhe threshold tor the 30% tax rate from the current
KES 32,333 per month (KES 388,000 per year) to KES 500,000 per month (KES 6,000,000 per yea{. This
ad.iustment would make the tax system more progressive. Our suggested income tax bands aim to provide
greater relief to low-income eamers, aligning with Kenya Kwanza's bottom-up economic transformation
agenda that seeks to promote inclusive growth.

Additionally, the proposed removal of the personal relief of KES 2,400 per month for resident individuals, as
outlined in the govemment's Medium Term Revenue Strategy (MTRS) for the years 2025 to 2027,
underscores the need to revisit the current lax bands. This revision would help ensure that such a change
does not further reduce the disposable income of low-income earners.

4.3. Proposed amendment

Amendment to Paragraph 1 of Head B of the Third Schedule to the lncome Tax Act (lTA) to widen the
individual income tax bands and harmonize the individual income tax rate with the corporalion tax rate

4.4. Justif ication

Harmonisatlon of the income tax rate wlth the corporatlon tax rate

We have proposed that the PIT and CIT rales are harmonised, in line with the Government's objectives under
the draft MTRS. This will address the challenge introduced by the Finance Act,2023 which puts sole
proprietors at a disadvantage. For example, a sole proprietor earning income in excess of KES 800,000 is
currently taxable at the rate of 35% whilst a company earning the same amount ol income is chargeable to tax
a|3OY".



lncrease in dlsposal income wlll stlmulate economic groMh

Widening the individual income tax bands and harmonizing the individual income tax rate with the corporate
income tax rate can have a profound impact on economic growth. By widening the tax bands, individuals will

have more disposable income, which they are likely to spend on goods and services, thereby increasing

demand in the economy. This increased demand can lead to higher production levels, more job opportunities,

and overall economic expansion.

Moreover, with more disposable income, individuals may choose to invest in various financial instruments,
real estate, or small businesses, further fuelling economic growth. These investments can lead to the creation

of new businesses, innovation, and infrastructure development, all of which contribute to a robust and
dynamic economy. Overall, these changes can create a positive cycle ol increased spending and inveslment,

driving sustained economic growth.

Rislng cost of livlng and inrlation rates

The lowest threshold for chargeability to individual income tax rate has remained at KES 24,000 per month

since April 2020. The tax rates applicable to monthly income ol up to KES 32,333 has also not changed since

January 2021 . The gap between these income levels is merely KES 8,333 per month, which indicates that the

current tax structure is not progressive.

Consumer price indices of basic commodities and services such Iood and non-alcoholic beverages, transporl,
electricity, luel, housing and water continue to regisler increases of up to 13% over these years. For instance,
the consumer price index for food and non-alcoholic beverages increased by 15.8% between October 2021

and October 20221 while that for transport increased by 13.65% between October 2022 and October 2021 2.

This increase is mainly attributed 1o the high fuel prices and fluctuations in food prices due to supply chain
disruptions and the weakened Kenya Shilling which has depreciated by approximately 41% since 2020 when
the lower threshold of KES 24,000 was set.

Based on the loregoing, it is imperative to adjust the individual income tax bands to reflect the rising cost of
living which is limiting the disposal income available to employees. Our proposed individual income rates ol
tax will achieve progressivity in the tax structure in the wake of lhe current inflation rates and rising cost of
living. This will ensure that even the low-income earners are able to afford basic living commodities.

ln addition, reducing the top personal income tax rate will improve the purchasing power of individuals. The
ripple effect of this proposed change will stimulate economic growth in various sectors such as tourism,
education, hospitality and entertainment due to increased spend on non-essential goods and services. The
governmenl will then be able to realise increased revenues from corporate income taxes and consumption
taxes such as VAT and excise duty.

lncreased statutory social security contrlbutions and levies

The Finance Act, 2023 introduced AHL which is chargeable on emolumenls earned by an employee at the
rate of 1.57" ol their gross monthly salary effective from July 2023.

ln furlherance of the NSSF Act, 2014, employer and employee contributions to the NSSF are expected to
increase in 2025 in line with the national average earnings. The standard employee contribution to the NSSF
is computed at 6% of an employee's pensionable earnings. Pensionable earnings comprise the lower of:

a) the employee's monthly wages (which includes'all emoluments payable to an employee'); and
b) the upper earnings limit (which means the level of earnings equal to four times the national average

I https://wwr.knbs.or.ke/consumer-price-indices-and-inllation-rates-lot-oclobet-2022
2 htips://www.knbs.or. kB/wp-contenVuploads/2023/1o/October-2023-CPl'.pdf



earnings)

The national average earnings have increased each year from the y€ar 2012 when this amount dropped due
to the impact of covid-l9.

Employee contributions to SHIF have also increased from the maximum amount of KES 1,700 lo 2.75"h ol
gross monthly salary. Since the statutory employee contributions are set to increase quite significantly in the
yeat 2025, this will further reduce disposable incomes of employees while increasing the employe/s
employment costs.

Expanslon of the tax base

The estimated number of persons employed in both formal and informal sectors in 2021 was just over 19

million3 while the total number of registered taxpayers was approximately 6. 1 million in 2021 . According to
KRA, over 5.4 million individuals filed their returns in 2023, which represents 88.5% ot the registered
taxpayers but much lower than the total number of persons employed in the country.

The number of persons working in the informal sector accounted lor about 83% of the total estimated number
of persons in wage employment in both 2021 and 2022. This partly explains the disparity betw€en the number
of employed persons and registered taxpayers.

A key focus area for the Government should be around improving tax collection from the informal sector. ln
our view, some of the ways in which tax collection from the informal sector can be improved includes:

Creating public awareness of the tax legislation and making it available in Swahili.
Leveraging and enhancing investment in appropriate, administratively etficient technology; and
There is a need to have a simplified tax regime lor small business traders and the inlormal sector. For
example, any business permit fees should be taken as a tax credit to incentivise filing of their tax
returns, while making it a mandatory requirement to avail copies of previous year's tax returns at the
point of subsequent period's business permit fees renewal.

Expanding the tax base will translate to collection of higher taxes

4.5. Regional best practice

It is important to note that the current rate of 35o/o is not the highest in the Continent, but it is still relatively high
when benchmarked with a number of countries.

Table 2. Comparison of current top marginal individual income tax rates aqoss Africa

24.tr/o 3,A)0,000 4,1€,0 013,760

30.096 2,400,m0 1,920 NI,7@

35.0% 9,600,0m 't2,fr72
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3 https//www. knbs.or. ke/wp-contanuu plo adsl 20221 Ogl 2022- Economic-Su rvey1 . pdf
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35.0%

35.0%

35.0%

41 .2"/o

4s.o%

600,000

3,840,000

30,000,000

6,000,000

1,817,000

50,820

28,416

27,000

16,800

95,574

7,546.680

4,111,872

3,813,000

2,820,000

14,878,868

ln the Western Africa market area, Nigeria's marginal tax rate is lower at 24%, whilst Ghana is at 35%. For
the Southern Alrica markel area, South Africa is relatively higher at 45"/" and similarly Zimbabwe al 41 .2o/".

Mauritius has the lowest tax rate at 15% in Africa.

It is notable that in countries that have higher marginal tax rates, basic services such as education and
healthcare are provided at subsidised rates or in some cases at no cost at all. For instance, basic healthcare
is free for everyone in South Africa, irrespective of one's nationality. Primary and secondary school education
is also free in South Alrica for children from low-income families. Residents of Algeria also enjoy free
healthcare in public facilities while Ghanaian residents are provided with free primary and secondary school
education.

When we compare with our East African counterparts, Rwanda and Tanzania's marginal tax rates are 30%. lt
is important to note though that, while the marginal tax rate in Rwanda and Tanzania may be lower, their tax
brackets are quite narrow.

Our proposal to harmonise the PIT and CIT rates, is justilied on the basis that it will boost investment and is
aligned to the government's strategic focus on increasing the country's foreign exchange earnings. Further,
lowering the taxes will raise disposable incomes allowing the consumer to spend more, which would stimulate
economic growth.

5. Harmonisation of the personal income tax ("PlT") rate and corporation income tax ("ClT") rate

5.'1. Background

The Finance Acl,2023 introduced two new lax brackets: a 32.5"k rate for monthly earnings exceeding KES
500,000 but less than KES 800,000, and a 35% rate for monthly earnings above KES 800,000. As a result,
the highest personal income tax rate for individuals increased from 30% to 35%. This change builds on the
existing narrow tax bands, which tax individuals earning above KES 32,333 per month at the rate of 30%.
For over two decades, the Personal lncome Tax (PlT) and Corporate lncome Tax (ClT) rates have been
aligned at 30%, with the exception of 2020 when the PIT rate was temporarily reduced to 25% to help mitigate
the effects of the Covid-1 9 pandemic.

5.2. The issue

The primary aim behind the tax rate hikes introduced by the Finance Act,2023 was to raise revenue for
funding public expenditure and to make lhe tax system more progressive. However, economic theories such
as lhe Laffer Curve suggest that raising tax rates does not always lead to higher tax revenues.
Taxes are a critical factor in attracting multinational companies (MNCs) and their expatriate staJf to a country.
lf Kenya becomes perceived as a high{ax environment, these companies may opt to relocate their expatriates
to other countries. This could result in Kenya missing out on the additional economic benefits that come with
being a regional business hub, including spending at international schools, restaurants, real estate, and travel.
This curtails the government's strategic efforts on increasing the country's foreign exchange earnings and
boosting investment.

The combination ol higher taxes and increases in statutory contributions to NSSF, SHIF and AHL could
potentially drive-up unemployment. Employees may seek higher salaries to offset the burden ol these

Malawi

Zimbabwe



increased taxes, which could prompt employers to implement retrenchment measures. Employers may
respond by encouraging voluntary redundancies, early retirements, or even layoffs in an eflort to manage
rising labour costs.

5.3. Proposed amendment

Amendment to Paragraph 1 of Head B of the Third Schedule to the lncome Tax Act (lTA) to harmonise the
PIT rate and CIT rate to 30%.

5.4. Justilication

Harmonlsatlon of the lncome tax rate wlth the corporatlon tax rate

We have proposed that the PIT and CIT rates are harmonised, in line with the Govemment's objectives under
the draft MTRS. This will address the challenge introduced by the Finance Act, 2023 which puts sole
proprietors at a disadvantage. For example, a sole proprietor earning income in excess ol KES 800,000 is
currently taxable at the rate of 35% whilst a company earning the same amount of income is chargeable to tax
at 30%.
Our proposed amendment is also in line with regional best practice. For instance, the personal income tax
rates and corporate income tax rates in Mauritius and Tanzania is 15% and 30% respectively.

Reductlon of potentlal tax avoldance

Different tax rates for corporate and personal income can create incentives for tax avoidance strategies. A
unified rate reduces the opportunities for individuals and businesses to shift income between ditferent tax
categories to minimize their tax liability. A single tax rate can promote fairness by ensuring that all income,
whether earned by individuals or corporations, is taxed at the same rate. This can help in reducing perceived

inequities in the tax system
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May 23,2025

Our Ref: KESMA/CS/ TNTlFBlSl25

The Cabinet Secretary,
The National Treasury and Economic Planning,

Treasury Building, Harambee Avenue,
P.O.BOX 30007-00100,

NAIROBI

Hon. Cabinet Secretary,

RE: IMPACT OF PROFOSAL IN EII{AI|CE BI[I" 205 TO SHIFT STIGARCANE TRANSFORT
FROM ZERGRATED VAT TO EXEMPT VAT STATUS

The Kenya Sugar Manufacturers Association (KESMA), as the apex body representing sugar
millers in Kenya, takes this opportunity to thank you for the continued engagement and efforts
by the National Treasury in addressing policy matters affecting the agricultural and

manufacturing sectors.

We write to respectfully raise concern over a specific proposal in the Finance Bill 2025 under
Paft I - Value Added Tax, Item 36, Section (A), Item 157, which seeks to amend the
VAT treatment of "transportatlon of sugarcane from farms to milling factories" from
zero-riated to exempt status.

We write to express our concems regarding the proposal in the Finance Bill 2025 to shift sugarcane
transport from Zero-rated VAT status to VAT-exempt status. While we acknowledge the
govemment's efforts to broaden the tax base and increase tax collectjons, we believe this particular
proposal will have unintended negative consequences for the sugar industry, affecting furmers,
millers, consumers and the broader economy.

The Sugar Industry as is the case in other farming sectors has its own unique challenges. The
business can only be run after intensive investment in equipment and machinery that includes but
not limited to Tractors, Trailers and Weigh bridges that are essential to the daily running of the Mills
but cannot be owned or maintained by the indiMdual farmers or groups of farmers.

It is in that regard that Millers invest in these Assets to properly run their operations. We pass on
the cost of these operations to the farmers at a highly subsidized rates; as an example, Butali
charges only 54o/o of its incuned costs to the farmers and shelters the rest (these does not include
the wear and tear of machinery that would otherwise have increased the cost).

The proposed change will in-turn increase the sugarcane fansport cosE by L6o/o as all input VAT
associated with facilitation of the sugarcane transport like fuel, lubricants and spares will be
exempted from input claim and will therefore increase the overall transport cost. If his increased
transport cost is passed to ste farmer without sheltering the proportionate cost, then the cost to
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the farmer will have increased by more than 30ol0. This will not only reduce the prcfit margins of
the farmers but could also discourage small scale farmers from continuing witr sugarcane
cuftivation on their farms.

This in essence goes against the spirit of dweloping the sugar industry as we try to make cane
hrming worth venturing into, On the other hand, if this cost is absorbed by the millers, it will have
a proportionate impact on increased costs of sugar pncduction which will translate to
conespondingly higher sugar prices in the counby impacting he eM consumers. This will not only
add to the inflationary pressure on the economy but also make sugar imporb cheaper.

The Sugar Board on the other hand has introduced a 4olo SDL on the millers which is a more
welcomed move with contention only on the rate, The appropriation of these monie is well
under$ood and if operated m promised will reignite he lost glory the sector had.

The ripple effect of these two is that he consumer prices for sugar will go up by a whole 7olo if
these were to be implemented. These as previously seen will make farmers shy from the crop thus
encouraging sugar impoftations boh legit and unscrupulous to cover for the demand gap that
would have been created. The resuft would be reduction in farmers'income, increased coSs of
production, loss of jobs, diminishing standards of liMng, lost revenues to the Govemment and
increased dependence on sugar impofts.

The go,ernment has emphasized agricultural derelopment food security, and industrial grouih as
pillars of the countrry's economic dwelopment. The sugar indusby flap a fundamental roh in
supporting local livelihoods, oeating employment and contributing to the overall national food
security.

Moreover, the govemment has predously introduced various interventions to rwive the sfuggling
sugar industry, including regulatory reforms, debt restructtiring for millers, and financial support for
farmers. The proposed VAT change risks undermining these efforts by imposing unnecessary
financial burdens that could push stakeholders further into economic distress.

Recommendation

To sustain and grow the sugar sector and promote economic dorelopment at micro and macro
levels, our logical propoal would be to maintain the Zerorated VATstatus fur sugarcane transport
as it is. All millers including ourselves are always in a VAT paying position and we've alwap remitted
our taxes on time.

Lefs grow the sector for the betterment oF our communities

Yours faithfully,

Joyce A, Opondo (Ms,)Ste en Ligawa

KESMA-Secretarv
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Cc The Chalrperson,
Parliamentary Committee on Finance and National Planning,

Parliament Buildings,

P.O, Box 41842 - 00100,
NAIROBI

Attadred: 1. Schedule I - Changlng from Zero-ratlng to Exempt ln the Flnane

81il 2025

2. Scfiedule II- LlmlUng cany forrad of tax lossee to llve yearc,

I
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Schedule I

CHANGING FROM ZERO.RATI NG TO EXEMPT IN THE FINANCE B,ILL2O25

PART l-Value
Added Tax, Item
36,Section (A),
Item 157

NO CLAUSE DESCRIPTION
OFTHE CLAUSE

PROPOSAL JUSTIFICATION

I The Finance Bill
2025, proposes to
change the status of
Transportation of
Sugarcane from
farms to milling
factories from zero-
rated to exempt.

Transportation of
Sugarcane from
farms to milling
factories to remain
zero-rated under the
VATAct.

Kenya is the highest cost
producer of sugar in the world.
The proposal in the Finance Bill
will increase the costs even more
bringing pain to the sub-sector.
The Govemment of Kenya has

emphasized agricultural
development in food security
and industrial growth as pillars
of Kenya's economic
development.
The proposed VAT changes will
negate the government's efforts
in reviving the sugar industry.

l. The cost of sugarcane
transportation will increase by
l6% as all input VAT
associated with facilitation of
sugarcane transportation like
fuel, Iubricants and spares will
be exempted from input claim
resulting in a proportionate
increased cost to the farmer by
more than 3O%.This will
discourage small scale farmers
who are the majority cane

suppliers from the industry
leading to collapse of sugarcane
supply.

2. Exempting rather than Zero-
rating this essential service
introduces restrictions on the
deductibility of input VAT for
service providers. This results in
higher net costs, which are
ultimately passed on to
sugarcane farmers and millers,
thereby increasing the cost of
doing business. Farmers will this
in the current volatile business
environment.

I



3. Transportation costs are

alrcady a sigtificant compon€nt
ofsugarcane produaion and are
predomimntly bome by farmers.
The propooed amendme,nt would
increase tlrcse costs fuithcr,
thercby croding farmer maryins
and negntivcly impacting thc
sustairability of zugorcane
farrring.
4. Additionally, it would raisc
the cost oflocal sugar
production, making it less

compctitive in thc rcgional and
global martas
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SCHEDUTE II

IMPACT OF PROPOSAL IN FINANCE BILI 2025 TO LIMIT CARRY FORWARD OF

TAX LOSSES TO FIVE YEARS

The Finance Bill 2025 proposes to limit the carry-forward period for tax losses to five years,

Sthereby proposing to replace the current law allowing to indefinitely carry-forward the tax
losses incurred by businesses. While this measure may aim to enhance short-term revenue
collection, it risks undermining Kenya's economic competitiveness, hindering long-term
investments, and stifling business groMh.

The tax losses incurred by businesses are usually a combination of the following;

a. Allowable operating expenses incurred in normal course of business

b. Wear & Tear allowances

c. lnterest and forex losses

d. Any other industry specific deductions

The move to carry forward tax losses indefinitely was a welcome move and relief to
businesses especially those in capital intensive sectors like agriculture, manufacturing,
infrastructure (among others) that require longer gestation periods to recover their
investments and establishment costs and to achieve optimum and sustained break-even
operating levels. The current law of indefinite tax loss carry-forward has been instrumental in
supporting businesses through cyclical downturns, economic shocks and other industry
specific challenges.

Limiting the tax loss utilisation to five years would force businesses to absorb losses

prematurely thereby constraining their ability to reinvest in operations and business

expansion including capital expenditure. lt is also important to note many businesses are

emerging from Covid-19 induced economic slowdown and imposing a five-year limitation
would severely affect their financial resilience and weaken their liquidity and overall
sustainability.

ln the broader economic context, below is overall view of Kenya and its immediate
neighbouring economies for year 2023 (source: World Bank Data).
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It can be noted that Kenya had second highest GDP (falling behind Ethiopia) and the highest

GDP per capita with the third largest growth in GDP (falling behind Ethiopia and Rwanda) -
but still Kenya was lowest (and at par with Burundi) in FDI which was only 1% of GDP. While

most of the economies have a five-year limit on carry forward of tax losses, it may not be in

Kenya's economic interest (to attract local and foreign investments) to follow the same route

specially given Tanzania (the 3"d largest economy after Kenya and Ethiopia and with a strong

and stable political system) is retaining the indefinite carry forward of tax losses (subject to
some conditions).

lmpact on Deferred Tax Asset (DTA)

Under IAS 12 - lncome Taxes, a deferred tax asset is recognised for deductible temporary

differences and unused tax losses carried forward, only if it is probable that future taxable

profits will be available to utilise those losses.

lf tax losses can be carried forward for only five years, businesses must assess whether they

will be able to generate sufficient taxable income within that period to offset the tax losses,

and if the future taxable profits within the 5 year period are insufficient or uncertain, the DTA

may be impaired and written off.

A five-year limit significantly reduces the window for businesses to recover tax losses,

increasing the likelihood of impairment of DTA. External factors such as inflation, uncertain

economic outlook, geopolitical instability, industry downturns, and supply chain logistics may

affect a company's ability to generate sufficient taxable profits within a restricted timeframe

leading to increased impairment of DTA. Additionally, capital intensive industries (agriculture,

manufacturing, infrastructure and others) may struggle to utilise their tax losses within the

five years period, leading to DTA impairment.

The impairment of DTAs results in higher tax expenses, reduction of net income and

negatively impacts the balance sheet. A decline in DTA may signal financial instability thereby

undermining investor confidence and hampering business growth.

Sugar sector

The proposed change to limit the carry-forward of tax losses poses significant risks to the

Kenyan sugar industry, an essential sector that directly impacts national food security, rural

livelihoods, and economic stability.

The Kenyan sugar industry has faced numerous challenges over the years, including high

operationalcosts, adverse climate conditions, fluctuating global sugar prices, and competition

from imports. Many sugar millers and processors accumulate losses due to these external

factors and require extended recovery periods to regain profitability.

Under the current indefinite tax loss carry-forward policy, sugar companies can offset losses

against future earnings, allowing reinvestment in modernization, expansion, and

sustainability initiatives. However, imposing a five-year limit would force millers to absorb

losses prematurely, making it difficult to maintain operations, hindering financial recovery

and downsizing capital investments.

2



The sugar industry requires capita l-intensive investments, including agricultural

development, factory modernization, and infrastructure upgrades. Given the nature of the

sector, most investors do not expect immediate returns, as it can take over a decade to

achieve stable profitability.

Restricting tax loss carry-forward could deter investors from engaging in long-term projects,

reducing expansion efforts and technological advancements within the industry. Comparisons

with Tanzania, which continues to allow indefinite tax loss utilization, highlight the

importance of maintaining a favourable tax regime to attract agricultural and manufacturing

investments.

Some of the economic data supporting the need for indefinite tax loss carry-forward includes;

Kenya's sugar production has declined from 600,000 metric tons in 2018 to less than

45O,OOO metric tons in 2021,largely due to operational inefficiencies and financial

d istress.

Sugar millers often operate at losses due to high input costs, regulatory constraints,

and competition from subsidized imports.
Job security for over 600,000 farmers and thousands of factory workers depends on

sustained financial stability in the sector.
FDI inflows into agribusiness have fluctuated, with investment uncertainty slowing

industry growth.
Over the last 3 years, the sugar sector in the country has become a seasonal business

running, 6 to 8 months in a year instead of a full year.

The proposed limitation on tax loss carry-forward would have adverse effects on the Kenyan

sugar industry, exacerbating financial strain and hindering future investments. We urge the

Kenya Revenue Authority to reconsider this measure and engage industry stakeholders in

constructive dialogue to explore policies that balance revenue collection and economic

sustainability.

a

a

a

a

a
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26fr May 2025

The National Treasury and Economic Planning
P.O BOX 30007-00100
NAIROBI

Email : submissions@treasurv.oo.ke "Advance @py by emall"

Dear Sir,

RE: FINANCE BILL 2025 SUBMISSIONS

Kenya Sugar Manufacturers Association (KESMA), the apex body sugar manufacturers in Kenya, is a

critical stakeholder in the sugar sub-sector in Kenya. We represent the majority of sugar

manufacturers in Kenya with the mandate to enhance the sector, and advocate for the issues

affecting the sugar sub-sector. The sugar-subsector is blazing the trail in the circular economy and we

are currently, adding value to sugar by-products, producing high value products into the local and

international market using wastes from production of sugar,

Mombasa Sugar Refinery Limited was set up because there was too much refined sugar coming into the
country duty free and being diverted into the local market; the result of which was to destabilize the
local sugar industry.

For Mombasa Sugar Refinery Limited to be viable, it is expedient to import raw sugar from the world
market and refine it for the local market.
We therefore make the following proposals to facilitate the refinery of sugar in the country.

Reduce the
threshold for
150o/o Investment
allowance
deduction

Paragraph 1A of
the second

schedule to the
Income tax act
provide for an

investment
deduction of L50o/o

where cumulative
investment value in

the preceding

three years outside
Nairobi County and

Mombasa County is

at least KES 2

billion

TheKshs.2Bis
a high threshold
and excludes
many indigenous
small and
medium sized

enterprises. We
propose that this
be reduced to
KES 5OOM

Kenya is a

developing country,
with opportunities
to grow the GDP by

encouraging
investments. The
investment
deduction at 150o/o

will attract foreign
direct investment

The companies will
have better access to
debt financing, hence

more investments on

machineries, and
attracting foreign
direct investments.
This will in turn lead

to more industrial
sugar refineries, an

increase in the
domestic tax revenue,
job creation in line
with the Bottom-Up
Economic

Transformation

1

EXPECTED

OUTCOME
ISSUE CURRENT

SITUATION
PROPOSAL JUSTIFICATION
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Agenda, urban-rural
migration,
strengthening the
foreign exchange rate
and increased foreign
direct investrnents.

ISSUE CURRENT
SITUATION

PROPOSAL ,USTIFICATION EXPECTED
OUTCOME

Import
Declaration Fee
(IDF) and the
Railway

Development
Levy (RDL) on
raw and industrial
sugar

CurrenUy the IDF
is charged at2,5o/o
and RDL at 1.50/o

of the custom
value.

We propose this
to be exempted
for raw sugar
imports,

The current IDF
and RDL

discourages for
new entrants in
industial sugar
refinery.

This will in turn lead
to more industrial
sugar refineries, an
increase in the
domestic tax revenue,
job creation in line
with the Bottom-Up
Economic
Transformation
Agenda, urban-rural
migration,
strengthening the
foreign exchange rate
and increased foreign
dirrt investments.

Excise duty on
imported sugar
(HS Code
170r.11)

Cunently the
excise duty levied
on sugar is Kshs
7.50 per kg.
excluding sugar
imported by a
registered
pharmaceutical

manufacturer and
raw sugar
imported for
processing by a
licensed sugar

Refinery but
excluding those
originatlng from
East African
Community
partners states
that meet the
East African
Communlty
Rules of origin.

We propose that
the excise
duty of
Ksh.9.OO per
kg be levled
on imported
sugar excluding
sugar imported
by a registered
pharmaceutical

manufacturer
and raw

sugar imported
for processing

by a licensed
sugar

refinery

There is a high
demand for
industrial sugar
hence the high
impoftaUon of
industrial sugar.

An excise duty
exempUon on sugar
for licensed sugar
reflnery
manufacturers will
lead to more
domestic
production of
industrial sugar.

An increase in the
local production of
industrial refined
sugar will result to an
import substitution on
the product., This will
in turn lead to more
indusfrial sugar
refineries, an increase
in the domestic tax
revenue, job creation
in line with the
Bottom-Up Economic
Transformation
Agenda, urban-rural
migration,
skengthening the
foreign exchange rate
and increased foreign
direct investments.



Exclse Duty on
Impofted Sugar
Confectionary

Excise duty on
imported
industrial sugar
(HS Code
1701.14.90)
used for the
manufacture of
soft drinks,
beverages, and
luxury
consuma bles

Currently the
excise duty on
imported sugar
confectionary
is KSH 85.82
per Kg but
excluding
those
originating
from East
African
Community
partners states
that meet the
East African
Community
Rule of origin.

Currently the Ad
valorem Duty
Rate @ 100o/o &
Specific Duty
Rate @ USD 460
Per Ton
Whichever is

higher) specific
excise duty levied
on Industrial
refined sugar is

Kshs 7.50 per kg

excluding sugar
imported by a
registered
pharmaceutical
manufacturer and

raw sugar
imported for
processing by a
licensed sugar

We propose
that the ercise
duty be
increased to
KSH 1O0 per
Kg

We propose an

increase of the
excise duty on
impoted
industrial
refined sugar
used for the
manufacture of
soft drinks,
beverages, and
luxury
consumables to
Kshs. 20 per
kg. excluding
sugar impofted
by a registered
pharmaceutical

manufacturer
and raw

sugar imported
for processing

There is a high

demand for
industrial sugar
hence the high

importation of
industrial sugar

An increase in the
excise duty on

imported industrial
sugar used for the
manufacturer of
luxury consumables
will make the
domestically
produced industrial
sugar more
competitive,
facilitating the
increase in the
local production.

An increase in the
local producdon of
industrial reflned
sugar will result to
an lmport
substitution on the
product., This will
in turn lead to
more industrial
sugar rlefineries, an
increase in the
domestic tax
revenue, iob
creatlon in line
with the Bottom-
Up Economic
Transformation
Agenda, urban-
rural migration,
strengthening the
foreign exchange
rate and increased
foreign direct
investments.

An increase in the
local production of
industrial refined
sugar will result to an
import substitution on
the product., This will
in turn lead to more
industrial sugar
refineries, an increase

in the domestic tax
revenue, job creation
in line with the
Bottom-Up Economic
Transformation
Agenda, urban-rural
migration,
strengthening the
foreign exchange rate
and increased foreign
direct investments.

3

ISSUE CURRENT
SITUATION

PROPOSAT JUSTIFICATION EXPECTED
OUTCOME

This will
discourage the
importation of
the
confectionary
hence creating
the demand for
the local
manufacturerc.
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Refinery but
excluding
those
orlglnating
from East
African
Community
partnerc states
that meet the
East Afrlcan
Communlty
Rules of orlgin.

by a licensed

sugar refinery

ISSUE CURRENT
SITUATION

PROFOSAL JUSTIFICATION EXPECTED
OUTCOME

Work permit Currently the
work permit fee
for prospective

employees is

rchs.50O,(XX,
per year.

We propose the
work permit for
prospective
employees in the
agro-based
industries and
agro-processing
to be charged at
lGhs. lfllK per
Year

The introduction of
modernized agro-
based plants
requires specialized
skills, that are
currently limited in
the country.

Issuance of work
permits at an annual
fee of Kshs. 100,000
will facilitate the
importation of skilled
labour in the areas
that reguire special

skills to operate the
modern machineries
in industrial sugar
production that are
limlted ln the country.
These personnel will
in turn transfer their
skills to local
professionals resulUng
in more local jobs
created in line with
the Bottoms-Up
Economic

Transformation
Agenda.

Your cooperation in considering our above proposals which have immense merit will be very highly
appreciated,

You ithfully,

n Llgawa

tl
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Monday, 26h May 2025,

The National Treasury and Economic Planning

P.O BOX 30007-00100
NAIROBI

Email: submissions@ treasury.qo,ke "Advance @py by email"

Dear Sir,

RE: FINANCE BILL 2O25 SUBMISSIONS

Kenya Sugar Manufacturers Association (KESMA), the apex body sugar manufacturers in Kenya, is a

critical stakeholder in the sugar sub-sector in Kenya. We represent the majority of sugar

manufacturers in Kenya with the mandate to enhance the sector, and advocate for the issues

affecting the sugar sub-sector. The sugar-subsector is blazing the trail in the circular economy and

we are currently, adding value to sugar by-products, producing high value products into the local

and international market using wastes from production of sugar.

Kibos Paper and Packaging Ltd are manufacturers of paper and packaging materials who began

operations in the year 2017. They produce paper from both wastepaper biomass and sugarcane
bagasse which is a waste product from milling of sugarcane. 1000/o of KPPL's products are

environmentally friendly with a green footprint. These operations improve Kenya's carbon position

and contribute to reducing the country's carbon footprint aiding in the countryt efforts against climate
change.

Reduce the
threshold
for 1500/o

Investment
allowance
deduction

Paragraph 1A of
the second
schedule to the
Income tax act
provide for an
investment
deduction of
15oo/o where
cumulative
investment value
in the preceding
three years
outside Nairobi
County and
Mombasa County
is at least KES 2
billion

The Kshs. 2 B
is a high
threshold and
excludes many
indigenous
small and
medium sized
enterprises, We
propose that
this be
reduced to
KES SOOM

Kenya is a developing
country, with
oppoftunities to grow
the GDP by
encouraging
investments. The
investment deduction
at 150o/o will attract
foreign direct
investment

ISSUE CURRENT
SITUATION

PROPOSAL IUSTIFICATION EXPECTED
OUTCOME
This will encourage
capital investment,
promote local
ma nufacturing, attract
foreign direct
investment, boost
economic Arowth,
encourage regional
competitiveness,
reduce start-up costs,
as well as create jobs
in line with the Bottom-
Up Economic
Transformation
Agenda. As a result,
there will be higher tax
revenue collection by
the government, and
industrial growth.
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ISSUE CURRENT
SITUATION

PROPOSAL JUSTIFICATION EXPECTED
OUTCOME

Excise duty on
imported
carton, boxes
and cases of
corrugated
paper or paper
board (HS
Code

'1819.10.00)

Currently the
excise duty
levied is 259/o
of the customs
value or
Ksh.l50 per
Kg, whichever is
higher,
excluding those
originating from
the EAC partner
States in which
the products are
duty free.

We propose
that the excise
duty on the
products under
the (HS Code
4819.10.00)
be maintained
as it is
currently.

To encourage local
production ofthe
items covered
under the (HS
Code
4819.10.00)

The government will
maximize revenue
collection ftom the
excise duty, increased
local production, more
industries, job creaUon
in line with the
Bottoms-Up Economic
TransformaUon
Agenda, Rural-Urban
migration facilitated by
the jobs created,
stabilize the Real
Effective Exchange
Rate in Kenya and
infrastructural
development.

Excise on
imports under
the following
HS Codes
4804.11
4805.24
4805.25

Currently the
excise duty
levied is 259o
of the customs
value excluding
those originating
from the EAC
partner States.

We propose
that the excise
duty be
maintained as it
is currently.

To encourage local
production of the
items covered
under the HS Code
,1804.11.00)

The govemment will
maximize revenue
collection ftom the
excise duty, there will
be an increased local
production, more
industries, job creation
in line with the
Bottoms-Up Economic
Transformation
Agenda, Rural-Urban
migration facilitated by
the jobs created,
stabilize the Real
Effective Exchange
Rate in Kenya and
infrastructural
development

t



EXPECTED OUTCOMEPROPOSAL JUSTIFICATIONISSUE CURRENT
SITUATION

The government will
maximize revenue
collection from the
excise, there will be an
increased local
production, more
industries, Job creaUon
in line with the Bottoms-
Up Economic
Transformation Agenda,
Rural-Urban migration
facilitated by the jobs
created, stabilize the
Real Effective Exchange
Rate in Kenya and
infrastructural
development

Currently the
excise levied is
259/o of the
custom value
excluding those
originating ftom
EAC partner
states

We propose
that the excise
be maintained
as it is
currently.

To encourage local
production of the
items covered under
the HS Code
4804.42.00)

Excise on
imports under
the following
HS Codes
48/J2.57
rr802.58
4802.61
4804.11
48(N.21
4804.29
4804.31
4E04.41
4804.49
4805.11

This increase in the
duty on imported
biodegradable table
ware will encourage
the local
manufacture of
biodegradable
products as the
country has the
capacity to
manufacture
biodegradable
tableware, which is
environmentally
friendly,

The government will
maximize revenue
collection from the
importaUon, there will
be an increased local
production, more
industries, job creation
in line with the Bottoms-
Up Economic
Transformation Agenda,
Rural-Urban migration
facilitated by the jobs
created, stabilize the
Real Effective Exchange
Rate in Kenya and
infrastructural
development.

Dufy on
imported
biodegradable
table ware
(HS Code
4823.70.O0)

Currently the
duty levied is
25Vo of the
customs value
excluding those
originating from
the EAC Partner
States.

We propose
that a duty on
the products
under the HS
Code
4823.70.00
be increased
from the
crrrr€nt 259b
to 35o/o

Imposing an eco-
levy will create a

circular economy,
fund waste-
management and
environmental
conservation as well
as support Kenya's
Green Economy
Goals

The imposition of
environmental tax will
help address the issues
of climate change, whih
enhancing growth of
local biodegradable
products' industry. This
will also increase local
production of
biodegradable products,
more industries, job
creation in line with the
Bottoms-Up Economic
Transformation Agenda,
Rural-Urban migration

Environmental
levy on plastic
packaging.

Currently there is
no levy on the
environmental
tax

We propose an
imposlUon of
Eco-levy as
was proposed
in the finance
bill 2024 at
lGhs 20O per
kg of plastic
packaging

It



facilitated by the jobs
created, stabilize the
Real Effective Exchange
Rate in Kenya and
infrastructural
development

ISSUE CURRENT
SITUATION

PROPOSAL JUSTIFICATION EXPECTED OUTCOME

Exclse duty on
imported
plastic plates
of (HS Code
3919.90)

Currently the
excise duty
levied on
imported plastic
plates is 25oh of
the customs
value or
Ksh.2fil per
Kg, whichever is
higher, excluding
those originating
from the EAC
partner States in
which the
products are
duty free

We propose
that the excise
duty on
impofted
plastic plates
be increased to
359/o or Ksh.
500 per KG,

whlchever is
higher

An lncrease ofthe
excise duty to 35o/o
will enhance the
competitiveness of
locally produced
biodegradable
products in the
region.

The government will
maximize revenue
collection from the
excise duty, there will be
an increased local
production, more
industries, job creation
in line with the Bottoms-
Up Economic
Transformation Agenda,
RuraFUrban migration
facilitated by the jobs
created, stabilize the
Real Effective Exchange
Rate in Kenya and
infrastructural
development.

Work permit Currently the
work permit fee
for prospective
employees is

lGhs.
5O0,00O/= per
year.

We propose
the work
permit for
prospective
employees in
the agro-
based
industries and
a9ro-
processing to
be charged at
Kshs.
10o,000/=
per Year

The introduction of
modernized agro-
based plants requires
specialized skills,
that are currently
limited in the
country.

Issuance of work
permitr at an annual fee
of Kshs. 100,fl)0 will
facilitate the importation
of skilled labour in the
areas of demand that
require special skills to
operate the modern
machineries used in
biodegradable lndustries.
These special skllled
labourers will in tum
transfer the skills to the
local professionals
leading to more job
creations for the Kenyan
nationals in line with the
Bottoms-Up Economic
Transformation enda
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ISSUE CURRENT
SITUATION

PROPOSAT ,USTIFICATION EXPECTED OUTCOME

Environmental
levy on paper
packaging
made from
wood.

Currently there
is no levy on
the
environmental
tax

We propose an
imposlUon of
an Eo-levy of
596 as was
proposed in the
finance bill 2025
at lGhs 10O
p€r kg of paper
packaging
made from
wood

Imposing an eco-levy
will create a circular
economy, fund
waste-management
and environmental
conservation as well
as support Kenya's
Green Economy Goals

The imposltlon of
environmental tax will
help address the lssues
of climate change, while
enhancing growtfr of
local biodegradable
products' industry. This
will also increase local
production of
biodegrada ble products,
more industries, job
creation in line with the
Bottoms-Up Economic
Transformation Agenda,
Rural-Urban migration
facilitated by the jobs
created, stabilize the
Real Effective Exchange
Rate in Kenya and
inftastructural
development

Your cooperation in considering our above proposals which have immense merit will be very highly
appreciated.

Yours faithtully,

s n Ligawa
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lv/.ay 26,2025

The Chairperson
Departmental Commlttee on Finance and National Plannlng
Parliament Buildlngs
P.O. Box 41842 - 0OIOO
Nairobi, Kenya

Dear Chairperson,

RE:SUBMISSION OF ASNETS INPUTS ON THE FINANCE SILL2O25

The Agriculture Sector Network (ASNET) appreciates the opportunity to submit our inputs
on the Finance Bill 2025. As the apex umbrella body bringing together stakeholders across

Kenya's agricultural value chains. we remain committed to contributing constructively to
national poliry and legislative processes that impact the sector.

Our submission presents sector-specific concerns and recommendations. with a focus on
promoting inclusive growth. enhancing competitiveness. and safeguarding the livelihoods
of smallholder farmers and agribusinesses. We trust that the views and proposals shared
herein will support the Committee in developing a Finance Act that balances revenue
generation with the need to stimulate agricultural productivity and economic resilience.

We welcome any further engagement that may be required and remain available to
provide additional insights or clarifications.

Thank you for your consideration

Youn Slncerely.

For: Agrlculture Sector Network (ASNEO

Agatha Thuo
Chlef Executlve Offtcer
0722422885

l,J,\'t'toN \t. r\ssl,, Nl l t.,
RECT:IVED

? g MAY 2025
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INPUT ON THE FINANCE BILL2O24

Clause 50

Clause Number Cunent Clause Proposed
Changey'Amendment

J ustlfi catlon/Ratlona Ie

Timeline for offset
or refund of
overpaid tax:

a) Commissioner
has 90 days to
process claims

b) lf audit is

involved. timeline is

I20 days

Maintain or reduce
current timelines

lncreasing to 120 and 180 days
respectively would delay
resolution of refund claims,
disrupt cash flow for taxpayers,
and reduce efficienry in tax
administration.

Clause 52 Rettriction on
sharing trade secrets

and personal data
(Section 59A (lB))

Maintain the current
restriction

Deleting this clause violates the
Data Protection Act and
constitutional riShts to privacy. lt
creater significant legal and
reputational risks.

Clause 35(o) Reclassification of
VAT zero-rated
items (e.g.,
fertilizers. seeds) to
VAT exempt.
subject to Cabinet
5ecretary's
discretion

Maintain current
classification (zero-
rated)

Zero-rated items allow input VAT
claims. reducing costs. Changing
to exempt increases consumer
prices and burdens farmers.
There's no clarity on why the
shift is necessary.

Clause 8@ Proposal to limit
tax loss carry-
forward to five
yearS

Maintain current
indefinite provision

Limits long-term recovery for
ca pita l- inten s ive agri-businesses
and startups. Reduces invertment
incentives and penalizes
businesses with longer ROI
periods.

Part lV (Excise

Duty Act)
Excise Duty on Fuel

raised from KES

21.95 to 24.95 per
liter

Reduce the exercite
duty
introduced/maintain
it at the previous
rate

lncreased fuel costs raise

transportation cottr acrost
agricultural value chains thus
rendering these value chains
uncompetitive. impacting farmer
incomes and food prices.





a

\8 AGRICU LTU RE
SECTOR
NETWORK
Ihe vorce of Ke4yan oqtcuittlre

Clause Number Cunent Clause koposed
Change/Amendment

J ustlfl catlon /Ratlona le

Targeted relief would stabilize
agri-logistics.

Part lV (Excise

Duty Act Cap.
472)

Higher Excise Duty
on packaging for
processed products
(e.g.. tea. coffee)

Maintain lower
excise duties for
value-added
agricultural products

Higher taxes will discourage local
agri-processing, reduce exports,
and harm rural employment.
lncentives should promote
domestic value addition.

Part lll (Cap. 475) Raw materials for
animal feed
production
exempted from
VAT

Change rtatur to
zero-rated instead of
exempt

VAT exemptionr prevent
recovery of input VAT on
utilities. machinery, etc., leading
to higher final costs. Zero-rating
ensures full cort savings are
passed to livertock farmers.

Part lll (Cap. 476) Sugarcane tranrport
exempt from VAT

Change to zero-
rated instead of
exempt

Exemption limits VAT recovery
by transporterr, inflates pricet,
and creates administrative
complexity. Zero-rating would
ensure farmers benefit from
lower tranrport corts.

Part ll (lncome
Tax Act Cap.
470)

lntroduction of
minimum top-up
tax on
mu ltinationalt

NeSotiate
investment-friendly
tax terms for
agribusinesses

May discourage FDI in the
agriculture rector. Collaboration
with KEPSA and Treasury can
help mitigate adverse investor
reactions.

CONTACTS:

Agatha Thuo

Chlef Executlve Offrcer

Moblle No: +254 722422885

Offce Tel No: +254 112386224

Emall: ceo@asnet.or.ke, lnfo@asnet.or.ke
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No
l"*

Clause cription of the clause Implication/ Proposal Justifi cation/Position

1.
Excise D.rty - F
Schedule Amendment

duty on impxrned

glass, and printed Mainain the current 207o excise duty

The abrupt hike risks inflation, stifles

manufacturing, and may lead to an increase
in consumer goods prices; the final
products will become more expensive.

2 Clause 60 - Stamp Du
Act amendment

Exempts intemal reorganizations from
stamP duty.

In support; clarify uansfer thresholds

to avoid abuse.

Supports corporate restrucruring and

efficiency.

No
1".

Clause scripdon of the clause Implicationr/Proposd Justilication/Position

1

F,nhances digital tax processes, limits re[ef
claims, extends deadlines.

Clause 4F56
Procedures
amendments

Tax
Act

In support, with the condition that

taxpayers be informed of delays and

provided with prompt progress

updates. Ensure system stabiliry t<r

evoid errors triggering penalties.

Emphasizes automation and

accountabi.lit1' facilitating dispute

resolution while protecting procedural
faimess.

2.
subsection 1B of Section 59A of the

rincipal Act barring KRA from requiring

to integrate or share data on trade

aod private or personal data on behalf

f customers or collected in the course of
business

section 51 of the T
Procedures Act

Clause 52 - Ame
Reain subsection 18 of Section 59A
of the Principal Act

There is a bigger risk when this clause is

abused considering what happened

during and post 2024 protests. This is
an unconstitutional decision violating

the Article 31 of the Constitution <-rf

Kenya, 2010 on the Right to Privacy
and the Data Protection Act, 2019.

Page 8 of 11



Implication/ Proposal J ustifi cation/PositionNo
1".

scription of the clauseClause

Clause 59 - Misc. Fees

& Levies Act
amendment

Reduces expon levy from 77 .Soh to l07o on steel

products and hot-rolled rods.

Vhile the proposal to lower export levy

ratcs appearc positive, it is propcr to
question the p,osition of local companies

whcn the growth in the construction
sector has slowed since thc introduction
of the levy.

Idedlv, such a levl' should be intnrduced on

finished grxxJs that are not inputs in

different sectors unless thel are kxalll'
avarlable

1

Submitted by the undersigned members of the Okoa Uchumi Campaign;

1. The Instirute for Social Accountability (IISA)
2. lnuka Kenya Ni Sisi! Ltd

3. Amnesty Intemational Kenya

4. Twaweza East Africa

5. Youth Irad CBO
6. Jiienge Youth
7. Counry Governance Watch

8. Bunge Mashinani
9. Onagi Comrade Alliance (OCA)
10. Fight Inequaliry Alliance Kenya

11. Katiba Institute
12. Centre for Economic Govemance
13. Kenya Nati<;nal Interface Team
14. PAWA 254

15. Universiry Smdent lradership Association

16. AFRICOG
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17. Talk Africa
18. Kcnya Human Rights Commission
19. Transparency International Ke nya

20. Uraia Trust
21. RHARK
22. Christian Aid Kenya
23. Baleti Hub
24. Kawangware Youth Paralcgal Trust (KAYPAT)
25. East Africa TaxJustice Network (EATGN)
26. Student Caucus

27. Kiambu County Social Accounabiliry Network (KISANET)
28. Mzalendo Trust
29. Budget [rague
30. Badili Africa
31. Oxfam Kenya
32. National Taxpayers Association
33. Good Health Community Programmes Kakamega
34. 'V/ riir county civil society consortium
35. Suppon Community In Democracy Alliance - SCODA in Siaya County
36. Ongrvano Jarabai Press

37. Supporting Girls in Education -Kisumu County
38. Baringo Civil Society Organisations Forum.
39. Kisumu County Accountability Alliance (KISCAA)
40. Community-kd Solutions CBO
41. Kadibo SocialJustice Center
42. Coalition of Homabay Organization on Governance Oversight
43. Bunge Mashinani tnitiative.
44. !flomen Volunteers f<rr PeaceflI0OVOP)

45. The Kenyan Section of the Intemational Commission ofJurists (ICJ Kenya)
,16. The Kenya Human Rights Commission (KHRC)
47. REMUSI HCSL
48. The National Council of Churches of Kenya OiCCK
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Prr>tection Act. It proposes to amend the Tax Procedures Act,2024, bv deleting the provision that prohibits the KRA from accessing sensiti'r'e

intbrmation when intcgtating with businesses to givc it real-time transactional data. With this amendment, KRA is to circumvent the

constirutional rcquircmcnt for thc g<.rvcrnmcnt to scck court ordcrs bcf<rrc acccssing scnsitivc infcrrmadon from taxpal'crs.

The bill extends the VAT refund timeline from 90 to 120 days for the verification and audit period from 4 to 6 months. This rvill compound
an alrcady cxisting challenge that busincsscs arc alrcadl' grappling with.

The Treasury CS authorin'waive pcnalties or interest tax liabilities emanating from s1'stem ernrrs have been reinstated. These powcrs have

previousll'been excrcised with prcjudice for personal and political intercsts. The svstem should bc enhanced to be accurate with minimal
human inten'ention. Vtrereas the moves aim to seal revenue leaks and speed enforcement, the)'raise cash-flow and fairness concems among
taxPavers.

PROBOTED Af,{ENDMEAITS ON THE INOOME TAX ACT

No Clause Description of the Section Implication/ Proposal Justifi cation/Position

1 Clause 3 amends Scction (5)
(2)(a) (iii)

'I'he proposed amendment affects income
from empkrvment:
The amendment pr()poses thc mirumum
taxable allowance to emplovees at tcn
th<-rusand (10,0fi)), up fr<-rm tu,rr thousand
(2,000)

'fhough it reduces tax burden on low
income earners rvith a per-diem of up
to 10,(XX); its implication negates the
principles of e<1uin', inclusivin, pro-
ptx)r taxation, and the prcgressivin' of
the tax regime.

Scction 5 (Z)(a) (iii) should be

expanded bl funlrer amending
the Income Tax to also expose
Public sen'ants e:rming more
than KShs. 10,(X)0 to taxation.
While the current appmach could
widcn thc alrcadv cxisting
disparin' bct'*'ccn Public and
Privatc sector cmplol'ees with
regards to DSA compensation,
rcvicuins thc P-r\\'E, tax band as

proposcd in thc NITRS is thc
m()st idcal approach for
incrcasing the disgrsable income.

,, Section 12 G The proposed new subsection provides
that a minimum top-up tax shall be

Adopt the proposed amendment; it
enhances compliance, however,

'l ht pr,rlrr.rrl rrlitn. u ith the ctrrrcrtl
(.l'l tinrtlirrcr thetetirrc shoultl lrc

.rcl,,ptcrl
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PROPOSED AMENDMENTS ON THE INCOME TAX ACT

No Clause Dcscription of the Section Implication/ Proposal Justifi cation/Position

payablc bv thc cnd oi rhc tirurth month
aficr thc cnd of thc lear of income .

prccauti()n during implcmcntati()n is

vital to cutb potential cash flou
challengcs ior Sl\fl '1s..

PROFOSED AMENDMENTS ON THE VALUE ADDED TAX ACT

No Clause Description of the Section Implication/ Proposal Justifi cation/Position

1 Section 17 (5) (c) 'l hc llill pr()p()scs thc dclction of
paragrapl.r (c) in subscctkrn (5)

'I'l-re dclction of this parauraph inrplics that
thc refunds on c\cess input tax rctunds on
thc tax u,ithheld cannot l)e applic<l to offset
othcr palablc VrYf ohhgations.

Scction l7 (5) (c) should not
bc dclctcd

2

Clause 12 - Advance
Pricing Ageements (APA)

Introduccs r\Pr\ rcsrnrc

Dcvclop rcgulations carlv antl train KR \
officers. 'l'hc regulations should also take

into acc, runt thc timc takcn to ncgotiatc

thcsc r\PAs rvhich can strctch up t() 1[i

months u'hich mar makc thc -5 ycars pcriod

insignificant rrnless rolled hack to recover

thc ncgotiation pcriod.

,\P,\ helps resolvc transfcr

pricing disputcs proactivclr'.

Ilor tr2nsparcncv

accountabilitr', APr\s shoul<i

be published.

3

Clause 27 & 28 - Special

economic zones and
Nairobi Financial Ccntre
tax rates

Introduccs rctluccd rax rates tilr qualitl ing

lnvcstmentS

'I'his scts a dangcr()us prcccdcncc rhat clocs

not revcal thc bcncfici:rries anrl compirnr'

rr\ncrs. It could conccntr;rtc (cr)n(,tnic

p()wer t() onlr te\\, thus increasing the

s'idcning gap bcts'ccn thc prxrr anrl rich.

'I-hc tax ratcs should bc thc

samc t() all plavcrs. This
proposal could rcsult in tax

evasion and unneccssan'

rcvcnuc I rss-

Page 5 of 1'l



No: Cleuge Deecdpion of the Sccdon Implicadon/ Prryosel Jurtifi cetion/Potition

4.

Oause 3(F35
arncndmcnte

VAT
lntroduccs anti-abusc measures end

expands supply uxability. Resroves some

exemptions end increases timelines for
rcfund daim

Monitor ioflation impact and ensure

compliance rcadincss.

Aims et improving VAT
efficiency and reducing

refund abuse.

5-

Claure 35 - VAT Firet
Schedule Changee

The Bill propos€s the deletion of
paragraphs: 63, 109, 113, 129, 155, 156,

t60, 161, 162,and 163

Obiect the saving clause thet proposes

mega government co(rtructioo Proiects of
fifty ecres ot more.

The ptoposed emendment implies thet
dresc catcgories of goods ae chssffied as

exempl These goods vrill now be
subiected to 16%VAT, thus potentidly
rcsulting in cumulative inceased ax
burden.

Thc saving proposd is

inconsisteot s,ith dre

govcmment policy on

reducing the tex €rrpcnditurc

thus tisks deplaing

resources for providing

services to citizens.

In solving the

uoptedicability and annud

amendments, OUC
rccommcnrds dre need for a

dear policy fremewor{<

dercrmining the threshold

fot introduciog and

rernoving incentives with a

dear background on the

revenuc impacB.

Page6ofll



No: Clouge Decripdon of the Secdon Impltcation/ Pmposal Juetific.don/Posltion

6.

Cl,cuscs 37 - amends VAf
Second Schedulc tn part A

The Bill proposes to move a numbcr of
producrs from Zcro-rating to VAT
Exernpt. The BiIl ptoposes the deletion of
some paragraphs ftom Pan A in the

Second Schcdule: 11, 21,D, 30, 31, 32, 33,
34, and 35.

o Rew materials for pharmaccutical

manufacturing

a R.w matetiels fot anirnal feed

production

o Traflsportation of sugarcene

from farms to milling factorics

r Locally assembld or
manufactuted mobile phones

o Motorcycles under tariff hcadiog

8711.60.00

o Electric bicyclcs

o Solet and li*rium-ion bettcties

o Electric buses under tariff
heading 87.02

o Biocthanol vapour (BEV) stoves

(HS Code 7321.12,W
a P4cLqgrqg matedals for tea and

coffee

The proposed amendmcnt implies *rat the

goods classified as zero-ratcd will tnove to
VAT erempt. These goods will no longer

allow suppliem to reclaim input VAT,
potentidly incteasing production costs

where intemrediate goods and inputs are

involved.

The ddetions may raise

costs where intcrmediate

gocds or inputs are tegetcd,
by passrqg thc burden to
consumes. Thcreforc, these

will have negetive impacs
on consruneE.

With SoLr being undcr the

catqory of VATerempt will
futher hinder the

of grecn energx,

solutions due to increascd

oosts.
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PROP()SED A}IENDI,IENIS ON THE qclsE DUTY ACT

No Clause escription of the clause Implication/ Proposal Justifi cation/Position

1
Intr()duccs t 25"A*35"t. cxcisc duh. on imponcd
matcrials likc plastic films, tloat glass, and prinrcd
packaging not trom l:1,,\(l srares.

Excise D,rty - Firs
Schedule Amendment i\laintain thc currcnr 2()'2, cxcisc dutr

Thc abrupt luke risks inllation, stiflcs
manuflacturing, anrl mar lcad r() an incrcasc

in consumcr goods priccs; thc tinal
prrxlucts nill l>ccomc morc cxpcnsirc.

) Clause 60 - Stamp Du
Act amendment

fi,xempts internal reorganizati()ns from
stamP dut\ .

In supp()rt; clarifi' transfer thrcsholds

to avoid abuse.

Suppons c()r1rurate resructuring and

cfficiencr'.

PROFOSED AMENDMENTS ON THE TAX PROCEDURES ACT

No Clause

lo.."an,ion 
of the clause Implication/Proposal Justifi cation/ Position

1

Clause 43-56
Procedures
amendments

I'lnhanccs digital tax processes, limits relief

claims, crtcnds deadlincs.

Tax
Act

In suppon, rvith thc condition that

ta\pavcrs bc inf<rrmcd of dclavs and

providcd with prompt progress

updatcs. F,nsurc svstcm stabilin' to

avoid crrors triggering pcnahics.

Fimphasize s aut()mation antl

accountability facilitating dispute

rcsolution u'hilc protecting procetlural

faimess.

2

Clause 52 - Am
section 51 of the
Procedures Act

rf customcrs or collected in the course of
busincss

Ta

I)clctcs subscction 1B of Scction 59A of thc

Pnncipal r\ct h:rrring KRA trom rcquiring

people to intc.qratc or share data on tradc

sccrcts and privatc or pcrsonal data on lrchalf

Retain subsection l ts of Section 59i\
of thc Principal Act

There is a big;er risk *'hen this clause is

abused considering u'hat happencd

during and post 202.1 protcsts. This is

an unconstitutit)nal dccisi()n violanng

thc Arriclc 3i of thc Constitution oi
Kenla,201() ()n the Right to Privacl
xnd thc Data Protcction Act, 2019.
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No F*""' of thc daureOruse ImpEcetion/ Propos4l Justificetion/Poriti@

l.

cxpon hvy fmm 17.9/o a lfflo on stccl
znd hot-mllcd rods

Geuse 59 - Misc. F
& Levirec

amcndmcot

Whilc the poposal m lowcr cxport lcvy
rrt6 appcars positivc, it is ptopcr to
qucstion drc position of locd compaoics
wtEn drc growth in dre constructicn
scctot has slowcd since thc introductioa
of drc lerry.

Idcdlv, such a lcrl should hc introduccd on
Iinishcd grxxls that are nor inpus in
differert sectors unless thev arc lcrcallv

araileble

Submitted by the undemigned membefi, of the Okoa Uchumi Campaign;

1. The Institurc for Social Accounability CIISA)
2. Inuka Kenya Ni Sisi! Ld
3. Amnesty Intemational Kenya

4. Twawcza East Africa
5. Yanth Lcad CBO
6. Jiieoge Youth
7. County Govemance Warch
8. Buoge lfashinani
9. On€i Comsde Alliance (OCA)
10. Fight Inequdity Alliance Kenya
11. Katiba lnstitute
12. Centre for Economic Govemance
13. Keloya Netiooel Iatcdacc Tearrr

14. PAVA 254

15. Univenity Student I-eadership Association
16. AFRICOG

-,]
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17. Talk Africa
18. Ken1,a Human Rights Commission
19. Transparency lntemational Kenva

20. Uraia Trust
21. RHARK
22. Christian Aid Kenya

23. Bajeti Hub
24. Kawangware Youth Paralegal Trust (KAYPAT)
25. Eas'r. Africa TaxJustice Network @'ATGN)
26. Student Caucus

27. Kiambu County Social Accounabilitv Network (KISANET)
28. Mzalendo Trust
29. Budgct kaguc
30. Badili Africa
31. Oxfam Kenya

32. National Taxpayers Association

33. Good Health Community Programmes Kakamega
.14. Vajir counry civil society consortium
35. Suppon Community In Democracy Alliance - SCODA in Siaya County
36. Ong''rano Jarabai Press

37. Supporting Girls in Education -Kisumu County
38. Baringo Civil Society Organisati<-rns Forum.
39. Kisumu County Accountabilitl' Alliance (KISCAA)
40. Community-kd Solutions CBO
41. Kadibo Social Justice Center
42. Coahtjon of Homabay Organization on Governance Oversight
43. Bunge Mashinani Initiative.
44. Women Volunteers for PeaceflVOVOP)
45. The Kenvan Section of the Intemational Commission ofJurists (ICJ Kenl'a)
46. Thc Kenl'a Human fughts Commission Q(HRC)
47. REMUSI HCSL
48. The National Council of Churches of Ken,va (I{CCK

Page 10 of 1l



ASSOCIATION OF GAMING OPERATORS - KENYA
(lotb Floor Ulrtlt llourc. Sultc 1020' Ut.Ul StrsGlt Nrlrobl)

29 May 2025

Oepartmental Committee on Finance and National Planning,

1'! Floor, Main Parliament Bulldings,

P. O. Box 41842-00200

ilrlrobl, Kenya

Attn: Hon. Kuria Kimanl. .MP

Dear Sirs,

PROPOSALS TO THE FINANCE BItt 2025

We refer to the above subject.

we are pteased to submit our Memorandum highllghtinE our various proposals to the Finance

Biil, 2o2s (the Bill).

we make these submisslons to propose measures which in our vlew wlll result in a more

sustainable tax regime for the sectol in Kenya.

Our proposals entall the followinS:

a) Replacing the lncome Tax Act provislon on the 20% wHT on winninSs with a 5% wHT

on withdrawals (1,e., the Eross payout made which is the stake plus the winningsl

remitted to punters / players on a dally basls; and

b) Replecing the Exclse outy Act provision on the 15% Excise Duty on stakes with 5%

Excise Duty on deposlts (all sums deposlteo by a customer in their online wallet

inclusive of the stake) made by punters / players on a daily basis.

Our pfoposal will lead to a predictable and sustalnable tax regime which will create certainty

for invcsrors to plan accordingly ln investinS ln the sector leading to Increased revenue

collection in the long run. lt is a fact that investors have held back from makin8 siSnificant

capital investment as a result of the constantly changing tax regime.

Further, not only does the betting and gaming sector experience the most dynamic tax

environment, but it also ls the most taxed sector in Kenya. Currently, the taxes applicabl€ in

the sector rnclude:

a) Bettint / gamlng tax which is applicaLrle at 15% on the Gross Gaming Revenue (GGR)

pursuan! to the Bettlng, Lotteries and Gaming Act, Chapter 131, Laws of Kenya (the

BLGA),

b) corpcretion income tax which is applicable at 30% on the business income of the

betting and Samlng oPerators.

c) wirhholdinS Tax (wHT) whlch ls appllcable at 20% on the winnings which ls wlthheio

1

P.O. Box 533?3 - 00200 Nalrobl, Tel: +254 ?lt 830299' Emall: lnfir@hgok'org

Webshc: wrvw'rgolt'org



ASSOCIAION OF GAMING OPERATORS - KET.IYA
(toth Ftoor Utlul Houtc' Sutlr tl}20' Urrlll strcct' Nrlrobl)

d)

e)

from orstomers lnd remltt.d to the XRA.

Exclse Duty whlch ls appllcable at 15% on the stakcs placed by customers (therefore

reducinB the Elue of thc stake in a bettlnt and tamlnS transactlon)'

Exclseoutywhlchlsappllcableat15%onthefeeschargedonadvortlgementof
bettlng and gamlng services.

:/lr*

lnthereSlon,(enya15thronlycountrythatcharsesmultlpletaxeslnthesector.Uganda,
TanzaniaandRwandaonlyimposetaxontheGGRandthereforeoperators|nKenyacarrya
heavy tax burden.

ln vlew ofthe foregolng we have set out our legislatlve proposals below and should be grarelul

for the Committee to conslder them for incluslon in the resultln8 Act'

Yours slncerelY,

i'clLr,ru
L

S.3. Krneta
Chalrman - AGOK

P.O. Bor 333?3 - l[2lX] Nrlrob! Tcl: +25{ ?lt 830299. Emrll: ln

a\

2

Webrltc: www.rgok'org

fo@rgokorg



FlIIANctBlll..2025-PRoPosAIsREIATEDToTHEBETnNGAI'IDGAMINGsEcroR

Most withdrawals by customers are m

money, which data Is easily verifiable. Withdrawals through

Mobile Netrrork Operators (MNOs) is therefore an assured

mettrod of tax collection and provides much- necded

vlslblllty on the transactlons.

Similar to the proposal to apply exclse duty on deposits, the

recommendation to apply wHT on withdrawals will

streamline the taxation of the sector and result in the

following:

Grotrrth in Tax Collcctlons: The focus on taxation on

wlthdrawals as opposed to winnings will lead to a 5096

grou^h ln rarenue collections, translating to XES 6'5 billlon

in additional rwenue annuallY.

Guaranteed Tax Cotlcctlom: The collectlon of tax revenue

where the wHT is collected at s{rurce when the betting /
gamlng customer withdraws from their betting / gamlng

waltet to their MNO wallet is guaranteed as opposed to the

curent sc€nario where a tax event arises only upon the

chance lf theY wln.

Tax Base E Qanslon: will remo\€ the porous need for seff-

reporting and assessment and broaden the tax base bV

bringing more opeftfiors into the tax net. This tax regime

makes sure that there ls no manipulation of the reported

numbers.

ade through mobile
we propose to replace the 2096 WHTon winnings

a 5% WHT on withdrawals (i.e., the gross payout made

which is the stake ptus the wlnnlngs) remitted to
punteB / players on a daily basis. ln our view, this will

allow a transparent and fair compllance mechanism for
the industry. Transparency means that the tax

revenues are easy to veri! and audit.

ln thls regard, we proPose that the lncome Tax Act,

Chapter 470, Laws of Kenya is amended -
lnPartl-PREUMINARY

l. At Section 2 (1) bv deletlng the definltion of

"wlnnlng/ and substituting therefor -
'withdrowols' meons thc omount of money

withdrown by o anstomer from thelr bettlng or
goming wollet mointoind W o Wrcon licensed under

the 8f;lttlng, Lofteties ond @mlng Acl..

]n Part ll - IMPOSmON OF INCOME TA)(

At Section 10 (1) (8) by deleting the word "winnings'

and substituting lherclor -'withdtowol{ -

In Part VI - RATES, DEDUCflONS AND SET. OFF OF

TAX AND DOUBLE TO(ANON BEUEF

wlth

Currently, WHT in the sector

applies at the rate of 2&6 on

winnings which has been defined

and interpreted by thQ courts as

the dlfference between the
amount staked or waged bY a

customer, and the gross PaYout
made by a bettlng or Samlng
operator.

Applicabtllty of wHT on wln2. section 2 of the
lncome Tax Act is

amended -
a) ln subsectlon (1)

5. Section 10 of the
lncome Tax Act is

amended in

subsection (1) (8),

16. By inserting
Seaion 34 (1) (m)

and 34 (2) (i) before
Section 35.

17. Section 35 of the
lncome Tax Act ls

amended ln sub

section (1) (0 , (3) (h)

and 5A

28.The Third Schedul

to the lncome Tax

is amended in Head

by inserting
Para8raph 3(i) unde
(c)

by inserting
Paragraph 5(i) unde

c)

3



Therc wfll be no rrcd ior cxtcrml lntagradons that are

cumbercome and often not wo*lng properly lndudlng
dorirndme.

Dally collecdon of trx (drt b serV} e't'rcourages lcgal

domesdc econornk acivity by ensutlt€ no delays in

revenue collectlon.
Arrl}Moacf lrundcrln3 end Tcrrcrlml FlnildtI: Tadng
bcttlng and grmlng trans.ctioffi wlthdmwals Euarentees
tnnspanency and allorr for repordng of suspiclous and

unusual u?nsactlons that are the basls of fllldt financial

fiors. Thls ls partlorlarly rclanant for Kcnya noir that tt has

been gray listed by thc FATF.

A - Rat:s of Ta
l. At Soctbn 3c (1) (m) by deletl4 tlre wnrd

'wlnnlngs' and substltuting therefor
'wkhdrowal{.

ll. At Sectlon 34 (2) (0 bV dcledngthe word -wlnnlngs'

and substihJfr ng lherefor -'wlt/ndtowo&,.

B - Dc{ucdon of Tu
l. At Sectlon 35 (1) (l) by deledng the word'wlnnlngs'

and suhstltutlng therefor - 'rvffi dmwok'.

It. At Sectlon 35 (3) (h) bry deledng the word
'wlnnlngf and substitutlng th.refor
'wttMmwols'.

lll. At Srction 5A by dehting the n ord'wlnnlngs' ard
substituting there6ore -'vltMrowols'.

tn thc ThH Scftcdub - RATES OF PEE;OI{AL
REUEF AI{OTA)(

Hc.dB-R.tcsafTil
l. At paraSraph 3 (l), by deletlng the words -in retp€ct

of winnings, twenty percenf and substituting
tharefor the wo|ds'in rcsp€r,t o, wkhdrawols, five
percenf .

At paragraph 5 (i), by deletlng ttre rvords In respcct of
wlnnlngs, twcnty percenf and substltutlng therefor
the words 'in r6p6t ol wfthdrowals, frw percenl

4



ffi witrffi
ln the last four (4) years, the cxcis€ duty reglme in the

bettlng and gaming sector has consistently been amended.

From no o(clse duty to introduction of excise duty at 7.5%

by the Flnance Act, 2021, whlch was subsequently
increased to 12.5% through the Finance Act, 2023 (against

a proposal to lncrease the rate to 2096), and thc Tax Laws

Amendment Act, 2024. which increased the rate to 15%.

The effect of sudden and frequent increases in taxes will

create an incentive for unscrupulous operators to game the
system in an effort to cvadc ax and illegal gambling which

will result in unr€gulated actMtles where mlnors cannot be

protected. A move to the 'black markef also means that
customers cannot be protected against Eambling addictlon

and fraudutent schemes. For this reason, we propose a

dlfferent appllcatlon of excise duty on the deposits as

opposed to the wagers or stakes which is guaranteed to
result in the following:

Grorrlfi ln Tax Collccdons: The focus on taxation on

withdrawals and deposits as opposed to wlnnings and

stak6 is likely to lead to a 5096 8rowth in revenue

cotlections, translating to KES 6.5 billlon in addftional

revenue annually.
Guaranteed Tax Collecdons: The collection of tax revenue

where the exdse duty is collected at source when the
customer deposits their funds to their betting or gaming

wallet ls guaranteed as opposed to the current scenario

where a tax event arises only upon actlon by a customer in

placing a stake.

42. By insertlng Pan ll
of the First Schedule

to the Excise Duty Act

The rate of Excise Duty has

conslstently been on the
increase since its introduction in
the sector which is not
sustalnable.
consistent increase of exci

duty, which is bome by

customers, is likely to dem
the demand for betting a

gaming on eligible persons a

deepen offshore and lll
gambllng that wlll generate n

revenue for the Govemme
since clstomers will be drawn
-black markef companles t
are unregulated by the Bettin
Control and Ucensing Board.

we propose that the current 15% Exclse Duty on stakes

is replaced with 5% Excise Duty on deposlG (i'e., all

sums deposited by a customer in thelr onllne wallet
inclusive of the stake) made by punters / players on a

daily basis.

ln this regard, we recommend that the First Schedule

to the Excise Duty Act, 2015 is amended -
ln Part ll - D(CISABLE SERVICES

l. At parafaph 4A, by deleting the words 'fffteen
percenf and substitlrting therefor the words "frue
percen( and by deletinB the words "wagered or
staked" and substituting therefor the words
" deposited lnto the customers bsfting wolle( ;

ll. At paragraph 48, by deleting the words "fifteen
percent" and substitutlng therefor the words "f|e
percen( and by deletlng the words 'wagered or
staked" and substituting therefor the words

'depostted tnta the custome6 goming wolle{;

lll. At para8raph 4C, bV deleting the words "fifteen
percenf and substhutlng therefor the words'flve
peren(;
At paraarrph 4D, by deleting the words 'fffteen
percenf and substituting therefor words "fwe
peren(.

5



Til B@ Etgandon: Eds€ duty on depostB will remore

the porous necd for relf-raportlng and asscssment and

broaden the ta base by bthdrE morE operatons lnto the
tar ne|L Tlrb tar rcglmc makcs sure that therc ls no

manlpuladon of the reported numbers.

Thcrc wlll be no necd for aocrnal lntcgradons that are

cumbersomc and oftcn not wortlng properv lndudlng
dorntlme.

hlly cotledon of bx (fi.t B e.syl: Thls encouraScs legal

domcsttc eoonomic actlw bY ensurinS no delays ln
revenue @llecuon.
&rtlMonGy taunderlng ad Tcrrcrbnr Hnandng: Taldng

bctdng and gamlnt transactlons on dcposlts tuaramees
trempanency end allows for repordng of suqldous and

unusual transactions that arc the b.sl' of lllicit finandal

flol^,s. Thb ls perdcuhrb relarant for Xenya now thil it has

been grcy tisted by the Finandal Actlon Task turce (FATF).

ln Part tll - IIiITERPREIAnOil OF SCHED{TLE

l. Delctlng the defnltlon "amount wagered or
itaked'.

ll. lnsertlng the followlng nerv dctrntdon ln propcr

alphabalcal s€quc'nc!:

'omount dc,Eslf€d lnto tliE custom?fs bttlng wild
mcarc tlra omount d monel tons@ by o arsto,mq
furto dtc (irtsfp,filf,jr wolla motDtolrpd by o llensd
bcltlng and gamlng operotor lor bttlag ond goming

purp*s.

42. By lnsertinS Part

lll of the Flrst

Schcdulc to the
Exclse Oufy Act

6
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Tel: 020 3927000
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OFFICE OF THE CHAMBER PRESIDENT

OUR REF:ADM/57

To:

27t:,llay 2025

Mr. SamueiNloroge
The Clerk of the I'lational Assembly

Departntental Cortrrrrittee on Finance anJ l'lati;nal I)tanning

Parliament Buildings

P.O. Box 41812 - 001iiu
Nairobi, Kenya

Dear Mr Njoroge,

RE: SUBMISSION OF MEMORAN DUM 8Y THE KENYA NATIONAL CHAMBER OF COMMERCE AND

INDUSTRY ][NSg])-Etr-_IilE_ESAEI_FTNANCE BILL, 2025 - PROPOSALS TO THE DEPARTMENTAL

COMMITTEE ON FINANCE,AND NATIONAL PLANNING

The Kenya Natiorral Chamber'of Cotr,rnirce and lndustry (KNCCI) respectfully submits its proposals anC

comments on the Draft Finance }i,i,2025, in resporise to the public invitation for stakeholder input.

KNCCI is a non-profit, rnembership-tuased organization mandated to advocate tor the interests of the

business community across Kenya, Refi,esenting a wids 5pg6trrm of enterprises-from micro and small

businesses io large corporales-KNCC| is o:mn,iiteci to supporting the development of a competitive,

inclusive, and resilient econorry lhrorrglr p,;iicy a,,1v,,,cacy, irade facilitation, and capacity bttilding.

The Firrance 81,,2025, [.rrop.'r<BS significant arner,di]rerris t1r various tax laws that wrll directh impact the cost

of dorng business, invesiment flsyr1s, arrd the genei.rl eLL)oomic environment. After extensive consultation

wrth cur membership and poiicy e.rperis, w0 hcrve outiiled specific clauses of concem, provided detailed

recommendations, anC analyzed the likciy inrpa:t oi eat:h proposed amendment.

\,Ve urge the lrlaticnai Assembiy to carefuily .urrrsi(lei' our submissions with the view of ensui'ing that the

Fin:nce Bilt supports econornic re()overy, business growth, and long-term fiscal sustainability.

Attached to this lelter arc the rieiailed l,rr.rposais and a background brief. We are available to provide further

ciarilication or parlicipate in scheduiecl st:keholder hearings as required.

Tharrk you frrr the r'ppoi'tLrnity tci i:orriribL;te to this critical national process.

Yours faithfully,

0 rick Rr. ',.| .-l7l,lli r l r,i
N,\ I r ( ) N.\'i,i\],):,j

? / MAY 2025
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THE KENYA NATTONAL CHAMBER OF COMMERCE AND tNDUSTRY (KNCC|)
SUBMISSION ON THE DRAFT FINANCE BILL, 2025

Background
The Kenya National Chamber of Commerce and lndustry (KNCCI) represents the interests of businesses across the country, including Micro, Small, and

Medium Enterprises (MSMES), large corporates, and sectoral associations. With a mandate to promote, protect, and develop trade and investment, KNCCI

works closely with both national and county governments to create a conducive business environment.

The Finance Bill, 2025, proposes a range of amendments to key tax laws, including the lncome Tax Act, VAT Act, Excise Duty Act, Tax Procedures Act, and

the Miscellaneous Fees and Levies Act. These proposed changes will have far-reaching implications on the cost of doing business, the competitiveness of
Kenyan enterprises, and the overall economic landscape.

KNCCI has conducted a comprehensive review of the Bill, incorporating feedback from its membership, sectoral leaders, and policy experts. This submission
presents our concems, recommendations, and the anticipated impact of various clauses in the Bill. Our objective is to support sound fiscal policy while ensuring
that tax measures do not unduly burden businesses or stifle economic groMh.

The Missed Opportunity: Unleashing the Power of Kenya's MSMEs

Micro, Small, and Medium Enterprises (MSMES) are the backbone of any economy-but in Kenya, they have been systematically weakened by punitive tax
regimes, duplicated licensing, and uncontrolled levies from both national and county govemments.

Current State:
. GDP Contribution: Kenya's MSMEs contribute approximately 33% of GDP and support an estimated 15 million jobs. This contribution is modest when

compared to global peers-Uganda's MSMEs contribute 49% of GDP, while in China, MSMEs generate over 60% of GDP, employ 80% of the urban
workforce, and contribute more than 70o/o of lax revenue.

. Tax Compliance: Fewer than 2 million MSMEs are registered with the Kenya Revenue Authority (KRA), and fewer than 200,000 are affiliated with

KNCC|---out of an estimated 7.5 million businesses. Most enterprises deliberately avoid formal registration due to the cost of compliance.

I
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Challenges:
. Punitive Tax Structures: MSMEs are sublect to turnover taxes on gross receipts regardless of profit, which is particularly burdensome for businesses

with low margins.

. Licensing and Levies: Multiple uncoordinated licenses across county and national agencies increase operating costs. Numerous unpredictable levies

from regulatory and sectoral agencies stifle profitability and discourage formality.

Potential lmpact of Reforms:

lf Kenya's MSMEs were enabled through harmonized taxation, simplified compliance, and a predictable policy environment to match China's performance

levels, the national economic impact would be transformative:

. Additional GDP Boost: Ksh 4.05 Trillion

. Additional Jobs created: '12 million

. Tax Revenue Growth: Ksh 600-800 Billion annually

. Poverty Reduction: Millions lifted into self-reliance

. Registered MSMEs with KRA: 6 million (up from <2M)

Key Concerns and Rationale from KNCCI Members
. Liquidi$ Strain: The proposed removal of VAT refunds places undue pressure on exporters and manufacturers, reducing working capital.

. Compliance Burden: High compliance burden on MSMEs due to digital and motor vehicle taxes.

. lmpact on lnformal Sector: Excise and circulation taxes negatively impact the informal sector and low-income groups.

. Disincentives for CSR: Restrictions on deductions for CSR and value chain growth discourage corporate social responsibility initiatives.

. Regulatory Unpredictabilig: Sudden introduction of levies creates regulatory unpredictability.

2
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CLAUSE.BY.CLAUSE SUBMISSION TABLE

INCOME TAX
s/l FINAN

CE
BILL
CLAUS
E

CLAUSE/PROPO
SAL

CURREN
T LAW

KNCCI
PROPOS
ED
CHANGE

GDP
IMPAC
T (KSH
BI9

JOBS
IMPACT
(NUMBE
R)

TAX
R.EVEN
UE
IMPACT
(KSH
BN)

COMPARIS
ON (CHINA
& IrK)

COMPARIS
oN (EAC)

CATEGO
RY

CLAUS
E S/NO.

2 Introdu
ce

TOT and Housing
Levy Reform +
Start-Up
Exemption

TOT at
1.5%o +
Housing
Levy at
l.5Yo

Cap both
at 0.5oh
for
MSMEs
with <1%
margin; 3-
year
startup
exemptio
n.

+60 to
+90
over 3

years

+500,000 +20 to
+30
(long-
term)

Startup tax
holidays (3-
5 yrs),
preferential
SME rates.

Presumptive
tax reliefs
and
exemptions
for start-ups.

INCOME
TAX

Income
Tax Act

Section
t2c

., Clause
6

New Section l2F
Significant
Economic
Presence Tax

Income
Tax Act
Sec. l2E
- DST at
1.50

Retain
1.5oh to
give
competiti
ve
advantage
to Kenyan
businesse
s

OECD

Neutral
to
positiv
ein
tech
adoptio
n

Supports
digital
jobs

+5-6 SEPT
aligned with
OECD
norms; low
rates to
attract FDI

Limited
implementati
on; Uganda
at 5%o for
some digital
platforms

INCOME
TAX

Income
Tax Act

Section
t2F

3





OOO Grrirtq yanr

KNCCI B#*"''

average ls
3% SEPT
aligned to
OECD;
avoid
double
taxation

4 Clause 8
(bxii)

Section l5(3)(f):
Capital Gains
Loss Carryforward

Losses on
asset

transfers
deductibl
e against
future
gains
(Income
Tax Act)

Maintain
deduction

; provide
threshold
exemptio
n for
informal
traders

-10 to -
20

-5,000
(scrap
traders,
public
suppliers)

Neutral Allowed
with
documentati
ory HK
allows
indefinitely

Rwanda,/Uga
nda allow
similar
offsets

INCOME
TAX

Income
Tax Act

Section
ls(3x0

5 Clause
8(c)

Loss Carryforward
Limitation

l0-year
carryforw
ard

Remove
the
Ceiling or
on worse
Maintain
1O-year or
allow
indefinite
for
strategic
sectors

-40 to -
70

-10,000 +8
(short-
term)

l0 years or
indefinite for
key sectors.

Uganda:
indefinite for
some
sectors.
Rwanda: l0
years.

INCOME
TAX

Income
Tax Act

Section
l5(7)

4
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VALUE ADDED TAX

s/N
0.

FINANCE BILL
CLAUSE

CLAUSE/PR
OPOSAL

CURRENT

LAW
KNCCI

PROPOSED

CHANGE

GDP

IMPACT
(KSH BN)

JOBS
IMPAC
T
(NUMB

ER)

TAX
REVENUE

IMPACT
(KSH BN)

COMPARI

SON
(cHrNA &
HK)

coMPARTSON (EAC)

Clau

se

50

VAT Retund

overall Audit
Period

increased from

210 days to

300 days

VAT Retund

overallAudit
Period
increased

from 210 days

to 300 days

Used to be

210 Days

Reduce the days
to 90 Days on the
worse Retain the
cunent period

wiI
destabilize

exporter/ma

nufacturer

liquidity

Negativ

e

Negative Negative Uganda offers refund
on rolling basis
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Clau

se

32

1. Reduction

of Waiting

Period for
VAT

Refund on

Bad Debts

2. Allowing

taxpayers
to utilize
approved

VAT

refunds on

bad debts
to offset
other VAT
liabilities

Reduction of
Waiting
Period for
VAT Refund
on Bad

Debts:

a The Bill
proposes

to reduce

the

waiting
period for
a

taxpayer

to apply
for a VAT

refund on

bad debts

to two (2)

years
from the

date of
supply.

Welcome move
but we could make

it even less than
the 2 yean

Protects

working

capital

Support
s cash
flow for
SMEs

Big impact More

flexible
relief

framework

s

No major restriction in

Uganda, Rwanda

6
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Clau

SE

33

Value Added

Tax Act, 2013

0 Section
Amended: Sec

31(a)

Limiting VAT
pre-

registration

claim period

from 36 to 24

months

lnput VAT

can be

claimed
within 36
months
prior to

registration

, subject to
conditions.

Retain 36-month

window. 24

months is too short

for most capital-
intensive startups

to claim input VAT

especially in

Hotels.

-121o -20 -5,000

in

investm

ent
heavy

sectors

Neutral

Cla

use
32

Section 17(28)
(Addition)

Restricting

input VAT

claims to only

directly used

taxable

supplies

Proportion

al input tax
claims are

allowed

even

where
goods/serv

ices are

used for
both

taxable

and

exempt

supplies.

Reject strict

restriction. Allow
proportional

deduction through
apportionment,

which is standard
globally. This

supports SMEs

and reduces

compliance

complexity.

-8 to -14 -3,500 Minimal
gain, offset

by reduced

voluntary

complianc
e

Apportion

ment

models

widely
used.

Rwanda and Uganda

apply proportional

allocation methods.
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EXCISE DUTY

MISCELLANEOUS / OTHER

No S/NO FINANCE

BILL
CLAUSE

CLAUSE/PROPOSAL CURRENT
LAW

KNCCI
PROPOSED

CHANGE

GDP
IMPACT
(KSH

BN)

JOBS

IMPACT
(NUMBER)

TAX
REVENUE

IMPACT
(KSH BN)

COMPARISON
(cHrNA & HK)

COMPARISON
(EAc)

11 Clause
38

amends

the

Excise
Du$ Act,
201s

Excise on Digital

Services (20%)
No specific

excise on

n0n-

resident

digital
services

Not a good

proposal as

we already

have VAT

and Digital

Tax

-15 to -

25 (tech

groMh)

-5,000

digital

econ0my
jobs

6-8 short

term

Regulates but

avoids heavy

front-end levies

Not yet

implemented at
scale

No s/No FINANCE

BILL
CLAUSE

CLAUSE/PROPOS

AL
CURRENT
LAW

KNCCI

PROPOSED
CHANGE

GDP

IMPACT
(KSH BN)

JOBS
IMPACT
(NUMBER)

TAX
REVENUE
IMPACT
(KSH BN)

COMPARIS

oN (cHrNA
& HK)

COMPARISO

N (EAC)

12 Misc lncome Tax Non-Deductibility of
Club Subscriptions
and CSR

Business-

related CSR

and

sponsorship
s deductible

Retain

deductibility

for
sponsorships
promoting

trade, sports,
education

Positive for
social

capital

Supports

thousands in

sponsored

events/progra
ms

Minimal

impact
CSR often

deductible

with

conditions

Treated as

allowable

expense in

Uganda/Rwan

da if justified

13 Claus

e50
Section

47(3)

Extension of Audit

Period for Refunds

1. ascertain

and

determine

a refund

Refund

audits must

be

completed

in 120 days

and

Due to

ETIMS and

iTax, we

expect the
period to

reduce to less

-2 to 4 from

delayed

liquidity

Delays cash

for MSMEs,

risks short and

long{erm
layoffs. This is

encouraging

More strain

on MSMES

causing

reduced in

GDP,

Employment

Tight refund

audit

windows with

digital
resolution

Uganda allows

120-'1 50 days
with checks

8
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application
is extended

from 90

days to

120 days.
z. T period to

complete

the audit is

extended

from 120

days to

180 days.

Determinati

on 90 days
than 30 days
in

determination

and Audit 30

Days Total 60
Days

inefficiency at

the expense of
economic
growth, We

should avoid

normalizing

inefficiency.

and overall
Tax revenue

14 Claus
e34

Section
42(1)

Mandatory

lnvoicing on

Supplies whether

Vatable or exempt

lnvoicing is

limited to

taxable

supplies

Limit new

requirement

to taxable
goods only

Avoids

administrati
ve costs to
MSMEs

Protects

informal

businesses

from

compliance
burdens

Neutral lnvoice
mandatory

only for
taxable
services

Generally
exempted

from full VAT
compliance

15 Misc VAT Act

2013 66A

Penalties for
Misuse of VAT

Exemptions

Enforcemen

t through

VAT

assessment

s and audits

Tier
penalties,

include

safeguard for
good faith
USE

Avoids

distortion in

trade and

services

Protects legal

and service

sector jobs

+1-2 with

pr0per

enforcement

Graduated
penalties,

strong appeal
frameworks

Uganda:
penalty bands

based on

severity

16 MISC Tax

Procedures

Act (Cap.

46eB)

Commissione/s
Powers on Tax

Disputes (Agency

Notices)

KRA may

not issue

agency

notice if
matter is in
court

Judicial

oversight

required
before

freezing

accounts

Maintains

investor and

business

confidence

Avoids SME

collapse and
job losses due

to liquidity

freeze

Neutral to

negative if

abuse
unchecked

Court or
tribunal
approvals

mandatory

EAC region

cautious-
Kenya unique

in scope of
proposed
power

9
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17 MISC Section
seA(1B)

he bill
proposes to

delete

Section
s9A(1B)of
the Tax

Procedures

Act, which

cunently
stipulates:

'The

Commission

er shall not

require a
person to

integrate or
share data

relating to-
(a)trade
secrets; and
(b) private or
personal

data held on

behalf of
customers

or collected

in the

Access to BanUM-

Pesa Data Without

Court Order

Requires

court

wanant

Maintain
judicial

oversight as
per

Constitution

Article 31.

-30 to 45 -25,000 +2-3 (but

offset by
compliance

Ioss)

Strict judicial

safeguards.
Court or
ministerial

oversight

required.

10
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course of
business

18 MISC Act
Amended:
Miscellaneo

us Fees and

Levies Act

Eco Levy on all

imported Electronic
products-10%

Standard

VAT/custom

s duties

only.

Should be

suspended to

allow a well

research on

impact to
MSMES
players

-201o -25 -30,000 5 Device

subsidies or

e-waste

regulations;
no consumer
eco levy.

Uganda

exempts

educational

tech; Rwanda
taxes only
luxury

electronics.
19 Claus

e59
Miscellaneo

us Fees and

Levies Act
(Cap.469C)

Export Levy on

Semi-Finished
Products

Levy of
17.50/o on

semi-

finished
goods

exports

Delay

implementatio

n. Build

capacity and

offer
incentives

and low
power rate

+'10 to +20

(local value

addition)

+25,000

industrialjobs
Short{erm
dip, long-
term

manufacturi

ng tax base
growth

Protective

levies

coupled with

local

incentives

Uganda

encourages in-

country
processing

with levy

reliefs

20 18 Not specific Section 15(7):

Limiting Tax Loss

Canyfonarard to 5
Years

10 years

carMon,tlar

d allowed
(lncome

Tax Act)

Retain the

cunent status

-40 to -70 -10,000 in

long{erm
pqects

+8 (short-

term only)

10 years or
indefinite for
capital
sectors

Uganda:

indefinite for
some;
Rwanda: '10

years

L1
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KNCCI Busirress
together

A Call to Action: Enabling Enterprise for National Transformation

Kenya cannot tax its way out of poverty. However, it can empower its way to prosperity. The current hostile fiscal regime has driven the majority of MSMEs
underground. Formal registration with KRA remains below 2 million, and active engagement with institutions like KNCCI is limited due to the high cost of
compliance.

With a supportive fiscal and regulatory environment-including margin-based taxation, a unified MSME licensing portal, and the elimination of arbitrary levies-
KRA could expand MSME registration to over 6 million. KNCCI could reach and support over 1.5 million actively engaged enterprises. This would expand the
tax base, enhance policy legitimacy, and fast-track inclusive economic groMh.

The Finance Bill, 2025, presents a generational opportunity. By enabling enterprise, not burdening it, Kenya can ignite its largest economic
transformation yet.

A Call to Action for Legislators

Kenya is standing on a ticking economic bomb-where businesses are retreating into informality, avoiding groMh, and collapsing silently.

lf the Finance Bill, 2025, is enacted without bold reforms to support MSMEs, the country risks:

. Killing the golden goose that could fund national development

. Eroding tax morale and undermining voluntary compliance

. Accelerating youth unemployment and deepening poverty

This is a critical juncture. Parliament must rethink the taxation and licensing model for MSMEs-not as a revenue trap, but as the foundation for
inclusive, sustainable economic transformation.

72
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"You cannot tax povefty into prospeity. But you can enable enterpise into productivity,'

Let Parliament lead this shift, By embracing a pro-business, pro-groMh fiscal framework, Kenya can ignite the single largest economic transformation in a
generation.

Conclusion
KNCCI reiterates its commitment to working with the National Treasury, Parliament, and all relevant stakeholders to ensure the Finance Bill 2025 supports
economic recovery, employment creation, and Kenya's long-term development goals.

We urge the National Assembly to consider these proposals to protect enterprise viability and enhance Kenya's business environment and ensure sustainable
economic growth.

Submitted By:

Dr, Erick Rutto

Chamber President
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26'h Mav 202 5

'l'he Clcrk
'l'hc National Asse nrblr
()f lice of tht' Clerk

Main Parliament Builtling

Nairohi

I)car Sir,

Submission of Memoranda
The Finance Bill, 2025

Wc rvritc lo tou itt rcsp()ns( to vour inlitation lbr pul>lic participation anrl subtrrission ol mcnrorarxla on thc

albrernenl ione<l Bill. The Bills proposcs a rali ol'rne.rsures airned at rcvt,nuc collt.r'tirxr and also t,nhant t'd

e(()ni)mi( a('lilitr in the country. l)lcast.set, bt'lou,<,ur submission orr tht'same.

CIause Description of
the CIause

Proposal Justification

Firsl

Schedult to

thc []xcisc

l)ut1'Att

t

Inrportc<l papcr or

paper lxrard, labels

ol'all kinds rvhcthr.r

or not printcrl of

tariff heading

4ti2l.l0.00anrl
4821 .90.00 but

cxclu<ling thosc

originating liont
East Alhcan

Colnmunit) l'artncr

Statcs that mcct thc

East A liit'arr

Arncn<l to: 2 5%o or

KShs. 200 per

kilograrn,

s'hichclcr is higher

'l'hc proposctl irrt rcasc in thc spccifir'

t'xcisc <lutv ratc fiom KShs. 150 to
KShs. 200 per kilogranr is intcnrlcrl t<r

pror irlt' r'nhanct rl protcttion lirr
Kt'nla's kxal papcr an.l packaging

intluslrr', u hich is currcntly grappling

u'ith rising production costs, including

cn('rg\', transp()rt, an<l raw rnalcrials.

At thc sanre timc, thc tlonrcstic market

faccs intensiIf ing compttition liom
lou -cost inrportc<l papcr pr<xlut'ts,

nranv ol'u'lriclr arc nranul'arlurcd in

iurisrlictions rvith statt' subsi<lit's or

(g w, Yi Plozo, 5!h Floor, wing E, suite Els,
Golono Rood, Otf Argwings Kodhek Rood, Kilimoni
P.O. Box 34124-00100, Noirobi Kenyo

@ honon6tnnkconsuttoncy.com
inf o6ohhkconsultoncy.com
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<a

Communit

of ()rigin
y Rules

Current rate:
2 57o or KShs. I50

pcr kikrgram,

r,r'hichever is higher

economies of st'ale not available to

Kcnvan protluct'rs.

The KShs. 150/kg ratc has proven

insuflicicnt in crcating a lcvcl plaring

ficld. Thc proposerl uprlarrl revision

will:

a I lelp curb the influx of
undcrpricc<l imp()rts that

undt'rcut domestic

manufacturcrs;

a Support j<lb preservati()n in a

sector emplof ing thousands

tlircctll and intlirertly;

Iincouragc inl'cstmcnt and

retooling in local production

lacilities;

And promotc value addition

and irnport substitution, in lint

u ith thc country's

industrializ:tion goals under

Visi<>n 2OlO and the Bottom-

Up Et onomic Translbrmation

Agt:n<la (BIITA).

Bv arkrpting a highcr spccilic du$ , thc

g()\'(.rnmenl will bc reinfbr< ing its

(()mmitmcnt to safi'guarding krcal

industry u'hilc maintaining

prcdictahilin' and sinrplicity in tax

ar.lministration.

O Wu Yi Plozo, 5h Floor, Wing E, Suite ElS,
Golono Rood, Otl Argwings Kodhek Rood, Kilimoni
P.O. Box 34124-00100, Noirobi Kenyo
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First

Scht'dulc to

the Ext ise

l)ult Act

,t

I'rintcd papt r or

papcrboar<l ol' rarill'

heading 481 I .41 .90

or 4tl I I .49.00 hut

cxclu<ling thosc

originating from

Iiast Alhcan
(lommunitl Partner

States thal rnect the

East Aliican

Communitl Rulcs

of ()rigin

Clurrent rate: 2 57o

or KShs. 200 pcr

kiLrgram,

u'hit'hev.:r is higher

Add the u'ord:

IIfPORTED ar rhL

beginning of the

dcscription

As cumt'ntlv phrascd, thc dt's<'ription

rcsults in taxalion ol'lxrth inrportcd arxl

l<xally manufat tured goods,

un<lcrnrining the conrpt'titivt'nr:ss ol'

donrcstic produccrs who alrcadv lat'c

high input costs. Instrting tlre u'ord

"lM P()lt'l'l:l)" r:nsurcs thc duty applics

only to non-EACI imports, preserves

thc prott'ctilc inttnt ol the provisi<>tt,

arxl aligns u'ith Kenla's regional tradc

obligations.

First

Scht'<lult: to

thc Excise

t)uty Act

x

lmportcrl <'artons,

hoxt:s an<l cascs of

corrugatcd l)aper or

paper Ixrard and

inrponerl lirlding

cartons, txrxes and

cast' ol'non-

corrugated PaPer or

papcr hr.rr<l an,l

importcrl skillcts,

fiec-hinge lid

packets ol'tarill'

hcatling

+8 I e. 10.00,

4819.20. l0 an<l

48 I 9.20.90

I ) Arnend rate to:

25% or KShs.200

per kilogram,
rvhichevcr is highcr

2) Arl<l in

dcscription: iut
exclu,ling thosc

orioinoting.from f-ost

.lliicon CommunitS'

Ponncr States that

mcet the F.ai .4fticun

( ommunitl Rules ol-

Origin

Thc pr<rposcd ratc incrcas(. t<t 25%o or
KShs. 2fi) per kilogram is aimctl at

enhancing l)rotecti()n for Iocal

manulatlurt'rs of papt'r packaging, *,ho

I'acc st ill' conrpctiti<xr liorn lon'-cost

imports and operate under high

pr<xluclion <'osts. 'l'h<' (urr('nt rate (l()cs

not sullicientlr tlctcr unrlcrprit'ing,

threatcning iobs, inr estment, and local

valut'a<ltlition.

A<lding the phrasc. 'but excluding
those originating from East

African Community Partncr
States that meet the East African
Community Rules of Origin"
ensures that tht'dutt'is not applied to

EAC-origin goorls, prcscrving Kcn1,a's

(9 *, Yi Plozo, srh Floor, wing E, suite El5,
Golono Rood, Ott Argwings Kodh€k Rood, Kilimoni
P.O. Box 34124-00100, Noirobi Kenyo
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('urrent ratc: 2 506 ('()mrnitm(.nts unrk'r the EAC Custonrs

Urri<xr I'roto<rrl an<l prclt.ntirrg tradc

<lisputcs. This distinction safi,guar<ls

r(:gi()nal irrtcgraliorr *'hilr.. rt.inIort.ing

rlonrcstic ilttlustrial grorr th.

First

Schcrlulc ol

the Excise

l)utv Act

*

A I)irccl Air
('apture (l)A('1

nrachinc is a

tu hnologl' that

rcnr<lres tarbott

<lioxirlc rlircct lv

Iionr thc

atmosphcre to help

nrit igate clirrratt'

changc lrl capturir)g

antl storing C( )2.

Imposition ol cxcisr

<lutv on lillv built

or scnri-huill l)irect

Air Clapturc (l)A(')
rrrachirrt's ol lIS
('orlq 842 l 19. l0
$ ilh thc <lest ription

ol'ln<lustrial

liltcring or

purifving machincrv

anrl apparatus lirr

gascs

Inlrcxluct a 2 50,'o

cxt isc tlutl on th('

importation ol'f ullv

built anrl s<'rni-built

[)AC nrachincs,

rvitlr t'xcmptions lirr
locallv asse mblcrl or

mar)uf a(1ured units-

Kcnt a is currr.ntly thc onlv Aliican

tountn' that nranulacturcs I)A('
machincs, rcpresenting a sul)stantial

adlan< eme nt in cnvironmcntal

sustainabilitl and tcchnologit al

innovalion, A Kcnvan -bascrl c()mpant

engagctl in thr nranulacture ol thesc

machincs has empkrvr:<l ovcr 60 Kcnvan

t'ngittt'crs in thcir dt'r'ckprnt'nt,

thcrclrv Prontoting local matrulatture

and cnhan<'ing tcchnical capacitv rvithin

tht' grccn tcchnolog,v sctlor. 'l'ht'

localization ol' l)A(' nrachinc

prodrr<'tion not onlt rcdu<'t's

rlcpcttrlt'ncv on inrports but also

trrnlrilrrrtcs tr) nati()nal t'rrrnomit

rlt vt loprrrt nt through job t'rr.aliorr irr

manuIa(turing, rcsearch, an<l

cngin('('t'ing. ln light ol'this, thc

inrpositirxr ol a 2 59.b cxcisc rlut-r. on

importr<l [)AC machines is justilicd as a

policv mt'asurt: lhat supports rlomestit.

nrar)ul;( turing, int entivizcs lrral
innovation, and a('('clcratcs tlrc

countn's transition l() a grc(.n

c((l)()nl\'. Such a tlscal nrcasurc aligns

rvith Kcnra's broarlt'r climatc <.hangt.

nlitigati()n stratcgit's arrrl rrinlorccs its
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lca<lcrship in carbon <.apturc

tcchnologics on tht. Aliicarr c()ntincnt

and bcrrrnrl.

Comments

Requirt's KRA to implcrnt'nt stri('t

nr<xritoring pr()c('sscs to track thc

importati()n of semi-built or lullv
asscmble<l I)AC machints; risk ol non

conrpliancr il ovcrsight is rveak.

Imolcmcntation Consitlcrations

Anrcn<l Excisc Dutv rcgulations t<r

delint' irnportatkrn tritcria tbr l)AC
nrachincs; sct up nr()nitoring svstcnrs to

trat'k scmi-built and lullv assembltrl

imports; lrain ('ustolns olliccrs to

cnfrrrcc regulations and to cnsurc that

the proposed (.x('ise (lutv undcr I lS

('rxlc 8421 . 19. l0 spt.cil)callv rargets

thc l)AC machincs onlv, as othcr types

of machincrv art' also classilie<l under

thc sanrc todc. Clear classilication and

e nfirrceme nt gui<lelines must bc

cstablishcd to ('nsur(' that unrelate<l

nrachincry imp()rts are tr()t

inatlvcrtcntlv suhjecte<l to thc t'xcist'

rlutv.

Clausc 36 
|

Scttion A

(o) 1 6.1 ol

Part ol' th

First
{

St hcdult' to

l'ackaging matcrials

I'rrr tea and coflee

arr. r'urrt ntlt
subjccl to thc

standard VAT rate

ol' l6%. 'l'ht' Bill

Include packaging

matcrials lirr tea and

<'olli't un<lt'r the

Secon<l Schcdulc ol'

the VAT Act to
(.rrsur('thal

Rcclassilving packaging nraterials lor tca

anrl tollec liom the stan<lar<l VAT ratc

ol' l 60zo lo t'xt'mpt u'oul<l dc{'eat the

purpost'ol nraking thr:nr allor<lalrlc firr

exportcrs and process<.rrs. Exempt

stalus woulrl rr.'n<lcr input VA'l'non-

O *, Yi Plozo, 5rh Floor, Wing E, suite Els,
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thc Valuc

Arklerl '['ax

A('t

ProPoscs t()

rcclassilv thcsc

supplies l;()m I 6olt)

t() cxcmpt, up()n

rcconrmcntlation lrt

the Cabinet

Sccrt'tary

rcsponsible lirr
nratt('rs relating to

agriculturc,.

packaging matcrials

lirr tca an<l colii'c

are zero-rate<l

(09 b), upon

ret onrmcnrlation b;

thc Cabinct

Sc( rctar\'

rcsponsiblc [irr

matters r(.lating t()

agriculture.

rc<'ovt'rabk', signifi cant lv incrt'asing

prr>tluction costs.'l'his uould crrxle

cash flos's, shrink prolit margins, and

\r'cak( n K(.nld's tr rnr pt.t it ivt'rrr.ss in

gkrlral nrarkcts.

To trulv support value arl<lition, lirreigr

exchangc carnings, an(l i()l) crcation

a<'ross thc agri<'ultural an<l

nranufacturing valuc chains, thcsc

nratcrials shoukl bc zcro-rated unrlrr

tht'Second Schqlulc ofthe VAT Act.

Zt'ro-raling cnsurcs Iull input VA'l'

re(over). In particular, thc tea sr.ttor,

b<'ing a nrajor rrrntributor to Kcn,r.a's

(il )l' anrl cxp()rt rcvulurs, stands to bc

arlvcrselv afli'cted bv a shifi to

cxcmpti(xr, potcntialh rclcrsing thc

gains made in thc sctlor.

Requircs policl trrordinatiorr l>qtrt ccn

tht National Treasury and thc Ministr.r

ol' Agrit'u lt u rt' t(, pr(.s('rve ('xp()rt

c()mpctiti\ cness.

Implementation Consideration

Implemr:ntation in lar,r' may bc achievcd

bl anrcn<ling thc VA'l'Act to inclurlc

packaging matcrials Iirr tt'a antl colli.c

untler tht' Sccond Scht rluk'-

Comments
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Clausc 57 Amt'n<ls Scction 9ll

ol the l\list cllant.ous

Fecs anrl Levics Act

hv rlclctirrg

rcli'rcnces to

"exccss tax rcfuntls"

anrl to St.tlion 47 ol'

tlrc Tax I)roccdures

Acl.

Support the

anrcnrlntcttl as

propose<1.

This is a clcanup t() align thc provision

u ith the c(rrrecl slatul()ry lianrcrvork.

St.t'tion 47 of thc Tax l)rotc<lurt.s At.t

dt'als onlv u'ilh ovt.rpaitl lax an<l rlot's

n()t rclatc t() penalt\'()r inlerqst

arlminist rat ion, nlaking its rcf(.rcn( (' in

St'ction 9B unn('('cssar\,.

Clausc 5ll Narrou's the

cxcntption s<rrpt'

undcr l)art A and Il
ol' the St'r'on<l

Schctlulc bv

rcplacing thc

hlankt.t e xt'rnption

lor all goods under

Chaptcr tl tl u'ith a

linritcd cxenrptirur

Iirr gotxls undt'r IIS

Ctxlcs tltlO2. 10.00

antl 8802.40.00

onlv.

()pposc thc

anrrn<lrrrcrrt arr<l

retain thc rxisting

excrnptions [irr all
aircrall and
aircraft parts,
int lu<ling aircralt

engincs.

Thc alialion industrv rclics on <.ost-

cl]t'cfivc intportation ol parts an<l

cquipmcnt. Narrorving thc exempti()n

u ill significantlv raist' opt'ratiorral rosls,

csper'ialll Iirr gcncral ariation arxl

nraintcnan('(', thcrclrv hurt ing rcgional

rrrnnt.tlivitr, air sali'tr', an(l inlcstrrr('nl

in thc ayiation scrtor.

Clause 59 Rt'<luct's tht' Ilxport

anrl Inlestrrrent

[)romotion Lcvv on

st'lr.'r't stt'el pro<lut'ts

lionr I 7.59'o to

lo,'A.

Support thc

atttt'n<lrnt.nt as

yrroposcrl.

Tht' rt'rluct'<l rat(' cases thc trrsl burrk'rr

on local nranulicturt.rs u ho rcly on

impone<l hillets antl u'irc rorls as rarv

rnalt rials. ll pronrolt's ( olnp('tit iven('ss,

supp(rrls kcv sctlors such as

( onstru( ti(,n and manulacturing, and

cotnplcnrt'rrts Kcnla's aflirr<lahlc

housing anrl inliastrut ture goals.

Making this rcrluctiorr pcrman(,nt
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pr()1 i(lcs ('('rlaint) and ('n( ()rlragcs l()n{

tcrnl iIl\'( stnr('nl

Clausc 8

Scttirxr li ol

tlrt'Intrtne
'l'ax Act

The llill proposcs to

Cap thc carrl'-

firru'arrl perio<l [irr

tax lossr.'s at livt.

lears, thcrclrt

reP(jaling thc

( urr('nt Provision
that alkru s lirr arr

in<lt'linit c carrr'-

lirnr ar<l pr.rirxl.

( )ur proposal is 1<r

rctain thc inrlt'linitc

t'arrv- lors ard

perirxl lirr lax krsst.s

Rctaining the indr:finite carry-1i,nvard

pcrio<l ftrr tax lt>ssr.s is r.ssr.ntial lirr
soun<l busint'ss planning and linancial

r('p()rling. Froll an aC(runling

l)crsl)c(ti\'(, limiting the ( arrt - li)r\i ar(l

to livc l cars firrt cs prcntaturu rlrite-
oflis ol <lt'li'rrctl tax ass(.ts, distorting a

urnrpan\''s truc Iinart ial position.

Inrlclinitc carn'- lirrrvarrl aligns u'ith thc

ctrrnonrit rcalily thal sonrc

inlcstnlents, espct ialll capital -intcnsivc

orrr:s, takc longer to vicld prolits. lt

ensurcs lairtrcss itr taxatiorr bl allorvirrg

busint'sst's to tulll rctrxr.r losst's

incurrul <luring rkrn nturns, thcrcht'

l)r()nroting stabilitv, rt'invrstnrent, an<l

sustainahk'grorvth.

Clausc 27

Sttrrrr<l

S<'[rrrlulr ol

lht'lntrrrnt'
Tax Ar't

Rcmoving tht'

l00o,o irrvcstrncrrt

allorvant e

previousll grantcrl

t() ( ()nlpnni(.s

untlcrtaking

suhstant ial

ilrvcstlncnts ()utsi(l(

Nairotri, Mombasa

nrunit ipalit ics, anrl

Spccial Econornic

Zotrcs

[{t'tain tht' I O0oro

lllvcstttl(.nt

allorlant cs

Tht' rt'm<>r'al ol' thc I 00o,ir in\'('slrn('nt

all,rrlant c lirr rrrnrpanit.s irrlesting
()utsi(le Nairol)i, IMonrbasa, an<l Spccial

l rrrnottrir Zorrcs risks unrlt'rnrirring

inr cstr>r corrlirlent c antl contrarlirls

Kt.rrla's rrrnst itut ional anrl policr
( (,nlrrr il rn(.nts t() (.quilahl(. r(.gi()nal

dctclopmr.nt. Stablc an<l prc<lictablc

llst al int t,ntirt.s ar(' (.ss(.ntial li)r
attra(1ing l()ng-t( rnr invssl nlenl,

pronroting industrial grorvth in

utttlr. rst rr', rl ( (,utrti(.s, rrrrl t.nsuring

Kcnva rcnrains competitivc in tlrc
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rcgi()n. Retaining such all()$'an('('s

supp()rts job crcation, redut es rcgional

disparitit s, and reinfrrrt cs thr:

govcrnrrcrrt's obligation t(, (.r('at(' an

cnabling and inclusilc invcstnrcnt

cnvironme nt.

Clause J6

First

Schslulc to

thc Value

Atltlcrl 'l'ax

A11

Thc Bill proposcs to
rle lete the VAT

t'xcmptiorr lirr
taxable g<xxls uscrl

<lirc<r ly and

cxt'lusilcll in the

t onstrut tion anrl

e<luipping of
spt'cializcd hospitals

rvith a nrinimum

hcrl capacitt ol lifir',
prcviouslv granted

upon approval bv

th(' Cabinct

Set rctary lirr
I lcalth, an<l to

relokc the

t ransitional

provisirxr allou'ing

cxisting approvals

to rcmain in lirrct
until Iull supplv.

Wc prrryose tlrat

the current VAT

t'xt'mptiorr lirr
taxable g<xxls usc<l

direct lv and

cxt lusilclv in thc

( (rnstru( ti()n and

c<luipping ol'

spccializcd hospitals

u'ith a minimum

hctl capacitv ol' liliv
bc rctaint d in its

prrscnt fonn,

inclutling thc

transitional

provision lrrr

existing approvals.

Thc VAT r:xcmpti()n $as introducc<l to

incrntivize investment in thc health

st'ctor bl rc<ltrcing the rrrst ol

constru(ting anrl cquipping specialized

hospitals, tht'rehv making <1r.ralitt.

healthcarc nrorc ac< cssible anrl

aflirrdable . Rcmoving this cxcmpti()n

u'oul<l incrcase pr(rie('t ('()sts,

rlisr'ouragc pri\ atc scct()r partir'ipation,

and undt rminc ongoing cf]irrts to

strcngthcn thc countrr,'s hcallhcarc

infiastrurturc. Rctaining thc cxr:mption

aligns u'ith th(. ('()nstituti()nal right to

thc highest attainablc standar<l ol'hcalth

an<l supports the govcrnmtnt's
( onlrrritnrcnt to Unilr.rsal IIr:alth
(irverage through int'reascd prir.atc

inr'(,st rn('nt in m<xlcnr, rvcll-e<luippc<l

nrc<lit al Iat ilit ics.

Othcr Scctoral Proposals ;
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ALUMINIUM INDUSTRY PROTECTION MEASURES

Background

Kenva's aluminium txl.rusion industrr', once thc leading supplier in East Afiita, is norv on thc vergc ofcollapst,

tlue to a rrrmhination ol'Iactors irrclurling unliir irnporl cornpctition, high manularturing (.osts, anrl weak

rcgulatorl enlitrccnrcnt. Clurrcntly, thc industry is opcrating at lcss than 50p,'o ol' its installcd t.apacitv

( I,000T/month), rvhilc l<xal nrarkt'ts art' llorxle<l rlith r-heap, unrk'r- invoir.t'd aluminium prrxlurls li<rm

Uganda, ('hina, anrl othcr c()untri(.s. 'l'his has scrr.rcll.undcrnrincrl (.()nl p('t it iven(,ss anrl thrcatcns thr., kxrg-

tr:rm sustainability of <lomcstic manul'atturers.

Prescnllr', Kenra's in(lustry'()p('rat('s at bclorr' 500,'o ol itr l,(X)0'l'lrnonth prulunion capacitl.<luc to st'rrral
prrsistcnt challcngcs:

o Escalatingcncrgt'anrlnranulacturingcosts;

. Illcgal exporl ol rau matcrials lnotablr.scap aluminium) to neighbouring (,()untri(,s;

o Inllux of sub- stantlar< 1, un<lcr- invoit crl aluminium inrlxrrts, nrainll lrom Uganda and (ihina;

o HS crxlc nranipulation t() attrad kru'cr or no dut1.;

o -l'he rccctrt iruposition ofa 20o,'n cxcisc <lulv on kcl rarv materials rlithout cornplcnrrntary prote(.ti\e
m(]asurcs.

Prooosal

Wt'rcspcttlullv propose the intro<luttion of an ext'ise duty structurt' applicahle to import-ed aluminium

-llll]!"", lihricatr.rl rlo,rrs, an,l winrl.,u.s un&,r the tirllou.ing llS Codes:

HS Codes: 7604. 10, 76U.21,760+.2e, 7608.10, 7608.20, 7610. l0
Proposetl Ratc: USI) 2,50O pt'r t()nn('()r 259ir Excisr'[)utr, u hichr.r'er is highcr. This rr.ill bc t() pr()tect

krral tnanulirlurt'rs in lhc scctor.

fusl!trcaltstr
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Lcvcling thc Competitive Plaving Ficld

Kctrl a's <lontt'stic alutrriniurrt nranulit turcrs Iat c unliir t onrpcl ition liorn inrportc<l prtxlut.ts, largeh

liorl Ugartth .rnrl ('hirra, that entcr thc nrarkcl nt artill(ialh krrl pritcs. Manr'ol tht.sc inrports are

t'itlrt'r utrrlt'r- ittloi< crl or rrrisclassilit<1, allorving thcm to hlpass lutl tax obligations. Thc prr,lxrst,<l

ex('ist (lutv cnsures that all inrported aluminiunr rrrntributcs lairlv to the tax basc, disrrruraging

misrlet laration and shickling local plal.ers liom prcdatorv prir.ing.

2. Promoting Local Manufacturing Capacitl

l)tspitc haring a ttxnbint'<l monthll capacitl of I,(X)0 rons, lot'al manularturcrs ()perat('at un(lcr

50('o cal).x it\', u'hilc Kt'nva conlinut's t() import ort,r I,200 tons monthlv ol alurninium produr.ts.

In.rposiltg ext'ist'tlutv rm imports <lircctlt'encouragcs burers t() s()urcr lotallr', allorving rlrmestir.

plants to scalt' up anrl g(.n(.ratc nrorc jotrs antl int.r.stnrcnt.

l Prcscrving lndustry and Employmcnt

Thr.' st't tor suppt)rls o\'('r 5 ,000 lanr ilics, both tlirqrt lv an<l through its t'xtt ntlt,d r alut' r.hain, inclurling

pou'<lt'r <rratittg, an,xlizing, glazing, labricati(nr, an(l installation. Without in t ('r\'('nti( )r) , thc indrrstn.

risks total rrrllapst', rvith tlt'r,astating sr x.io-t-r.ononric implir.ations.

4. Alignment r,r'ith National Industrialization Goals

Alutrriniunr is tr()t just a buil<ling nraterial, it is a critital input in Kcn.r'a's real cstatc, aut()nr()t i\'(,,

solar t'tr,.'rg\', an(l inlinslru(lurt'rk'relopnrt'nt.ltisrli<lcl1 us<.<l in rooling, rrirrrlnr an<l <lrxrr lianrcs,

slru(ttlrnl slstcms, anrl linishing ({}Inp()nolts, making it in<lispcnsablt' l() ( (,trst nt(.1i()n anrl grecn

cnerSy se('t()rs.
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Notalrlv, alunritriunt prtxlut'ts lirrnt a trrrr part ol'the governnlcnl's Allirnlablc Housing I)rogranrnrc,

u hit'h aints to <lclivcr r tve r 2 50,000 housing units annually un<lcr tht national rlclt'krynrcnt blucprint.

l-nsurittg tlre trrnr pet it ivt ttt'ss ol local alunriniunr manulicturcrs is thcrclirrt. not onl,v esscntial lirr

itr<lustrial grorlth, bul also lirr the suttesslul tlelirerl'ol allirrrlablc housing. Supl)()rring this sstlor is

a (lir('( t inr'('stm('nt in lh(' Vision 2010 objc<1ivt's of laluc a<l<lilion, nranular.turing - lcrl grtxrth, joh

(rcation, and intrcastrl a((css to <lignificrl shcltcr fbr all Kcnvans.

EXCISE DUTY ON IMPORTED GLASS BOITLES

Background

Kcnva's glass holtle nranufacturing industry has u'itncssc<l signilicant in\estnr(.nt in rc(cnt vcars,

t'spctialll in sul)l)()rt ,tl'thc lotal [x'\ ('rag( arr<l pharnraccutital sectors. With rising tlcnrand Ior glass

Packaging <lrircn h.v (()rlsumcr lrcalth trxts<-ioustress, sustainabilitv goals, anrl irrrlustrial gro\1tlr, thc

in<lustrv has built strong Iinkagt.s s ith agriculturc (juir.c), hcalth, anrl l-M(i(i pla1.crs.

Horvever, thc sector norl litcs nrounting prt'ssurc lionr drc urrrcgulatcrl inrp()rtati(m ol chcap, rtadr-

to-usc glass hottlcs, uhit'h rre incrr. asingll prclt'rcrl hv hottlers <luc to thcir krs trrst, rcsulting in a

grorving tk p.'tt<lr.'nt'r' on l<rrcign packaging an<l thrr.'atr.'ning thc viabilitl ol lor'al rnanulatluring.

Pronosal

We proposc thr.' itrtrtxlut lion <tl a spccilit' t xt ist' rlulr ol' tlSl) 150 pt'r nrclric t()nn(' (ll itnporttrl

glass bottlcs. This uill to be supplt'nrt'nt thc ('urr('nt cxisting rlutl ratt.ol l5oo. Thc applicablt'tlutr

rate shall bt'rlhi<'hcvcr is higher.

Iustification
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Strcngthcning Local Value Chains

-l'ht nrajoritv ol glass lxrttlcs use<l in Kcnlatan lre prrxluce<l krcalll , using lxrth virgin an<l rctyclc<l

inJruls. Hos'cver, thc inllux ol lort'-r'ost imporlcrl [x>ttles is <lisplacing rlcnranrl lirr lotal prrxluttion,

liacruring suppll chains, anrl <liscouraging bottlcrs liom sour<'ing rLrmcsti<'allr'. A targt'tt'<l cxcist'

dutv u oultl rest()r(' in( cr'rtivcs to lruv lot al and strengthcn supplier-manulacturcr linkagcs.

Safoguarding lndustrial Investmenl and Tcchnological Upgrading

Local nranulacturers harc inr cste<l hearill in auton)ate(l Iurnaccs, cncrg'l'-cll icierrt kilns, arr<l cullct

(rettclc<l gl.rss) proccssing lincs. 'l'hcsc irrlcslmrnls rc<1uirc prcrlictable rlcnran<l to rerrrain

sustainahlt'. Without pr()trctivt m('asur(.s, prorluct,rs risk st'aling rl<xvrr or halting opcratiorrs, stalling

Kt'nva's in<lustrial modcrnizalion cllirrts.

Supporting National Wastc Managemcnt Goals

Unlike lotal bottlcs u hith art manull(turcd u'ith rec,'<ling in nrin<I, manv importcd lxrttlrs arc non-

starrrlanl in tlcsigtr or eokrr arrtl arc ,jxclu.le.l lionr rct r t ling streams. This int rcases lanrllill rvast(' antl

utt<lcrnrittes thc progrcss ol Ketlva's Lxten<lcd l'rorlutt'r R(.sp(nsil)ility (lJI'R) Iianrcu'ork.

Lilrrrruraging local lxrttlc usagt aligns rrilh rvaste rctlut'li<xr and rccvcling conlrnitn)cnts unrlcr tht.

Sustainatrk Wastc Managt'mt'nt A<1 an<l t'trr ironrnentll rt'gulations.

+ Reducing Supply Chain Fragilitl'

()rer-rcliante oIr inrported lrottles cxposcs Kenva's supplr c'hains to gkrlral shrxks, suth as shipping

<lclavs, trrrrtaincr shortages, or gcopolitical tlisruptions. ltuilding Lrtal capacitv and dcnrand lirr glass

hottlcs enhanccs rcsilicncc an<l rc<luces vulncrahilitics in <lorncstic prrxluttion tvclcs.

O *, Yi Plozo, 5:f'Floor, wing E, Suite Els,
Golono Rood, Otf Argwings Kodhek Rood, Kilimoni
P.O. Box 34124-00100, Noirobi Kenyo

@ honon6unnkconsuttoncy.com
inf o@hhkconsultoncy-com

O *zso 722gt42ls

www.hhkconsu ltoncy.com





5. Maintaining Qualitv anrl Sal'etv Standards

Irx'allv manulatturcrl lrolllcs arc subjett to Kl:llS qurlil,v ('crtili(alitn arrrl lixxl sali'tl regulations,

t'nsurittg thcv arc sa[i' lirr rrxrta<'t r.r'ith consumablcs. lmportr.'rl bottles, horvr.r't'r, olit'n ctrlt'r rvith

nrinimal scrutint, posing potential hcalth risks. Supponing l<>r'al pro<luttkrn also t.nsurcs (.onsistent

compliancc rl ith national sati'tv be nthmarks.

EXCISE DUTY ON LIGHTERS

Backgroun<l

Kt'n-va's retail ntarkcts arc ll<xxltrl rlith lo*'-eost, plastir'-lxxlicrl lightcrs, rrrostlv inrporlerl arxl sokl

rlilhout basit prrxlut'l itrlornralion or trrmpliantr. labcling. 'l'hcsc lightt'rs, art'olicn ust.rl orxt.arr<l

<listarrlcrl, posing st'rious lirc, hcalth, and <.nvironmental risks. l)cspitc bcing hazartLrus antl norr-

rt'cvclablt', thcv cttrrentll t's<'apt' regulatorv scrutin\', unlikt'othcr similarll s('nsiti\,('prrxlucts sut.h

as cigarcttes, hattcrics, or singlc-use ltlastit.s.

Prooosal

wt pr.p,sc the intrrxlucli.n .l a. excisc duty rate of J57o or a spccific duty rate to be

dctermined by thc Nati<lnal Treasurv ar.ross thc Iollorvirrg (.at(,g(,ri('s:

o 9611.10.fi) - Non-rclillahlt' lightcrs

This t'xt ist' rlttty shoultl appll unilbrmll to both Lrcally sokl an<l importt'rl pro<lur'ts, rcgarrllt'ss ol

thcir packaging or point of salt', rlith rates to bc prt sr.ribctl l.rv thc National Trcasury.

Iustilication
l . Environmental Pollution and Microplastics
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l)isposahlt' plastir'- lxxlicrl lightcrs are a silcnt but signilicant trrntributor to Kcnya's gnrrr irrg plastit

polluliolr (risis. ('r )trsl ru(1t'r I Iront lou-gradc, non-rer'1r'lahlc;rlastics, thcsc prorlutts are rlcsignc<l

Iirr singlc usc an<l art alnlrsl ncrcr retotcrc.l through lirrnral rilslc nranag!rn(,nl st'slclr)s. ()n(t.

<listar<lt'<l, olit'n on roatlsitlcs, irr lan<lfills, or fluslrt.d inlo <lrainagc slstcms, thcl bcgin a slou'antl

toxic dcrar'1;rotess un<ler cxp()sure to sunlight, s'in<|, an<l rain.

This protcss brtaks thc plasti( (()nrp()r)(nts into mi(r()plastits, liagnrents snraller than 5mm that

inl'iltratc tvt'11 lcvtl ol tht' t'trrslstctl. 'l'hcsc particlcs s(.('p into soil, rr.rlucing its lcrtilitt' anrl

rlisrupting nli('r()bi.rl atlilit_r't'sst'nti.rl lirr plant hcalth. 'l'hcv art'rvashtrl irrlo rilcrs anrl lakt's, uhr.rt'

a(luati( sP('( i('s mistakt'nly ingcst tht'rn, lcading to intcrnal hlockages, rt'prrxluclivc harm, artrl in sornt'

tascs, rlt'ath. As rlatt'r florts <kxlnstrt'anr, the pollution tralcls rlith it, ultimatclv r('a( hing tnarin('

(.nvironments rvhere it (an l)crsist firr hundrerls of vrars.

()nt'c in thc t,ceans, nricroplastirs arc atrsorlxd irrto thc nrarine lixrd u't.b. Stu<lics havc {irunrl thcnr

in elcnthing lronr z<xrplankton and shclllish to largc l'ish and rnarin('nlarlr)rals, ( ()rnpr()rlising n()t

onll birxlivcrsitl but also hurnan lixxl sali.t,v. lilt'n nrorc alarnring, rt.st'art'h nou tunlirrns thr.,

l)res('r)( (: ol rnitroplastic lihcrs in rnunicigral <lrinking \r'al('r, hunrnn lungs, plarr-ntas, an<l

hlrxxlstrrams, pointing to a l)ott'ntial public h('alth crisis u ith long-tcrm impli(.ati()ns.

Kenva, like nratrv lrati()Ils, has nra<lc trrmntenrlatrlc pr()gress in l>anning plastic bags antl pushing Ior

Lxtcndc<l l'r<xluccr Rcspotrsibilitr' I LItR ). Horlclcr, the unchctkc<l usc and (lisp()sal ol plastit -lxxlicrl

<lisposablt lighttrs rcpresetrts a tlangcrous l<xrpholc, <xre lhal untlcrnrines nati(,nal (\)nrnrilnrcnts

unrlt'r tht' Sttslainablr.' Wastc Marragcrnent A(1, tht' Ilascl Corrretrtion, an<l thc Unitt'rl Natirxts

Franrt'u ork orr l)lasti< l'ollution. Failurc lo regulatc thcsr. itcms rrot onl'r' t'rork's rlorncslit'

t'nlironmcntal gairrs but also risks Kcnva being vicrvc<l as a s rak link in thc gkrbal plastics govcrnant t'

chain-
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'l hc intro<luttiott ol att cxt'ist' <lutl on plastir'-b<xlierl lighters rvoul<l scntl a str()ng policv signal,

rt'r'ogtrizing thcir cnrirottntcntal (()st, <liscouraging indist rirrrirrate use,.rrrrl aligning Kenya rvirh

intcrnational Irest pracliccs. It uoul<l also cstahlish a li.rnrcrlork lirr Iurrhcr conlrol rneasurcs,

inclurling imp()rt rrstri('lion, nranrlatorr labeling, an<l <lualitl stan<larrls. Ultimarelr', regulating

lighters is n()t iust ab()ut taxation-it's about prcscrving the intcgritv ()l'Kenya's r(.ost.stcms,

Protc(ting prrblic hcalth, and positioning the countrv as a lea<ler in sustainablc $astr managemcnt.

Exclusion from Existing Plastic Controls

I)cspitc thcir t)alur('as sitrgk'-use plastic itcms, lightcrs arc not (urr('ntl\' ('apturc(l unrlcr Kt.rrva's

singlc-rtse plastic bans r)r \\'ast(' rrrntrol liamcu orks. Thcir rvi<lesprcad ust'anrl indisrriminatt'

rlisposal makc them funrtionallv cquivalent to bannetl itcms like plastic cutlcry or strau,s. Excise rlutl

intro<lutcs a lirst lavtr of control, aligning lightcrs u'ith Kcnva's lrroarlcr plastic uastc nritigation

cllirrts.

Non-Conformance with Quality and Safety Standar<ls

l\{ost inrpork'rl lightcrs lail t(} mcet international qualitl lx'nchmarks such as ASTM stan<lards. Tht'r.

latk llanrc totrtrol, t'hil<l saletv features, anrl are pronc to lucl lcakagc, llaring, antl sl)(]ntanc()us

igniti<xr. 'l'hcsc risks rcntain utratl<lresst-<l in Kcnla's (urrent nrark(,t rlur,to thc alrsence ol tct-hnical

standarrls or labcling rc(lu ircnrcnts.

+ Alignment with National Environmental and Health Policy

Kcnva has nra<lc stri<les in \r'astc managenrcnt rclirrm throtrgh thc Sustainablc Wastr Managcmcnt

O *, Yi Plozo, 5ri Floor, Wing E, Suite E15,

Golono Rood, Off Argwings Kodhek Rood, Kilimoni
P.O. Box 34124-00100, Noirobi Kenyo

@ honon6lnnkconsultoncy.com
anf o@hhkconsultoncy.com

Q +254722 314285

www.hhkconsultoncy.com





Act, \'ision 2010, an<l ctrvirottnrt'ntal c()nscr\atir)n (onlnlitn)ents untler thc l)aris Agrcenrent.

Intrrxlut ing excisc rlutv on lighters strengthens this policv p()sturc and signals rcgulator\. scriousness

torlard rvastc-hca\ \' c()nsunlcr prrxlucts.

LEGAL AND DE RISKS ARISING FRO KENYA'S UNILq,TERAL S SPENSION OF

TREATY EL PROD

Background

In 2024, through Sttlirxr 2 ol'thc'l'ax l)rot'trlurcs (Amentlnt'nt) Act arncntling Scclion 6A ol thc'l'ax

I'rotcrlurt's Acl, Kcn-r'a cnartcrl lcgislati<nr that purporls to suspt'n<l th<: lruntr\''s rt'gional antl rnulrilateral

t rcatv obligations in r<'lation to spccili< stt't'l prrxlucts, inclu<ling billcts ( l lS Crx[' 7207. I I .00) an<l u irc rrxls

lllS Ctxlt's 721 l.9l.00 and 721 l.9l .90). This L'gislativt' protision ( rt'at(.r a t\r'(,-\'(.ar cx(.mption (or longcr,

subic('t to ministcrial rlistrction) liom obligations under thc East Afiican (-ommunitv (EA(') Trcatr', thc

African (irntincntal Frct'Tra<le Arca (Alt'FTA;, and other intcnrational instrunrcnts s'ith rcspcrt t() inrl)(,rt

rluties on thesc pnxlucts.

Whilc tht: irrtcntion rnal harc beur to pnrtctl Kt'nla's dornt'sti( st(:(.1 in(lustr), Iionr tht' libcralization

r'otnrrtit nrt'ltts matlt' undt'r AICFTA, thc phrasing ol'the larv has hatl lar *irlt'r anrl rnorc <lanraging leg.rl

('()tls('(lucnccs. As turrcntly uttrtlt-<1, tht'prolisiorr efli'ctivclv platcs Kcnra orrtsidr. thc scrryc ol all applicablt'

treatv r('gimes, incltrding thc EAC Trt'atr', the C()MESA Treat\', and th<'World Customs ()rganization

(W('( )) nrultilatt'ral agrccnrcnts suclr as the WT( )'s ('ustonrs Valuation Agrecnrcnt anrl tlrc Harnronized

Svstcnr Cirnrcntion. 'l-he inrplicatiorrs ol this arc Iar rcaching.

Policy Conccrns and Justification
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Lt'gal and Operational Unccrtaintv at thc Bor<lcr

In PurPorting to suspcn<l Kcn}a's trcatr'olrligalions on slccl prrxlutls in qucstion , Set.tiorr 2 ol tht,

'l ax Protetlures (Amcnrlnrent) Act, 2024 antl Scttion 6 (A) (4) ol thc'l'.rx [rrot.e<lurcs Act havt,

ina<lvt:rlcntlr'<-rtatr.xl a rt'gulatorl' \'a(uum, lealing the alli'ctcrl pro<lucts outsitle tht'srrrpc ol any

lcgallv hlnding (ust(nns framcrrrrrk. The provision stat(.s that Kenra shall not trr: lroun<l b1

intcrnati()nal or regional obligations "rclating to thc imposition ol duty" on billets an<l rvirr rrxls. This

set'nrittgll narro\r cxenlptiott, horvevcr, tliscngages Kcnva lionr all instrunrcnts that girc lcgal lirrce

t() inrp()rt <lulics on thost'prrxlutts, including:

'l'hc l:A(' ('ottttttott lixlernal 'l'arifl 1Ct:'l'1, rvhich provirk's tht. applicahlt. ratt. schtrlult.s lirr

I'arl rrcr St att's;

Thc EAC (iazcttt: Noticcs, rvhir h art' thc instruments that ol'licialll cornmunit att' tunp()rar\'

changcs or stavs (e.g. thc I 0u b rat(, ('urr('ntlv applicablc on billctsy;

l'hc I'AC Cust()ms Managcmcnt Acr (I:ACCMA), u'hit.h givts tlli.rl to thc CIIT an<l govcrns

its implem('ntation in Kcnvan lau'.

Sirrce tht'('ET antl thc gazcttc notitcs <lcrivt'tht'ir lcgitirlacy anrl binrlirrg elli'ct lionr th('EA('Trcatv

atrrl Custt,nrs (lIriotr l)rototrrl, Kcnya's rcjcttiorr ol thc trcat)r ia relation to the ofiictel proJuus,

rctr<lcrs thost'irrstrurl'r('nts illapplicahlc. 'l'his rncans that crt'n lht' l0o,b ratc that rr'as inrposrrl via l:AC

Gazt'tlt' Nol i<r' No. EA '19 / 202 I cannot larvf'ully applr', bccatrsc it cxists solclr u it hin thc liarncs ork

ol EA('larr'.

As a rcsult, thtrc is currcntlv no lalirl tlonrtstic, regional, or nrultilatt.ral lau that lcgally auth()rizcs

tht Kcnta Rt'totuc Authoritr 1o levv an.v irnpt>rt rlutr' orr steel billets (HS Crxlc 7207.1 1.00) anrl

rtirc rorls (llS (ixlcs 721 1.91.00 anrl 721 1.91.90). 'l'hc vt'rv tarill lines Kcnrr soughl to shicl(l ar(.
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n()\r clli'(tiv('ly in a lcgal linrlro, cxPosing them to Jug'-frcc cntrS hS Jcfoult, crcn liorn non-AI('FTA

statcs

'l'his utr<lqrlnines thc original intqnt ()l thc lcgislation, rvhich sas t() supp()rl lr>cal nranulitturcrs lrv

t'rt'ating price paritv through import rlutit's. In practicc, hout'r't'r, the <lisapplication ol'all legal

instrunrrnts has rcmolt'd tht' onlv tools that could [t use<l to lcvr thosc duties, Iealing thc local stcel

in<lustrv more lulneratrle, not less.

Morcovt'r, bl cxclurling itst'll liorn rhc I:AC'l'rcatv anrl ils ass()('iat(\l lcgal instrunrt'nts in rr.lation to

stt't'l hillcts anrl u'irr.' rrxls, Kcnva nou lacks a larvlul t ustoms nrt'r'hanisnr l() pro( (.ss, rt.gulatt', or

<rrntrol thc imlx)rtati()n of tht'sc pr<xlucts. The Easl Aliican Communit\ Customs Managcrnt'nl Act

(EAC('MA) is thc lt'gal fiamt'urrrk lhat s()r'erns ('\'ery stage of t'ross - lrorrlt,r gorxls movemt'nl uithin

the rcgion, lionr arrival at lx)rt t() clraran<c, audit, post-r'lcarancc inspc<tion, anrl releasc. The

nl(rmcllt KttrYa <lcclarcs that thc EA('Treaty tkrcs n()t appl) t() ccrtain Pr<xlut'ts, the sntire b(xlv ()f

larr built ()n that trcat) collapscs in rt-spcrl of thosc g<xrds.

As a rcsult, Kt'nva currt'ntll lacks a lali<l lrgal hasis to un<lertakc thc lirllou'ing Iunctiorrs rvith rcspcrl

to stecl billcrs arxl rvir.'rrxls

Rcgulatc irnp()rtati()n, br.rthing, and dist'hargt'at port: tln(l( r Scctions 14 19 ol l:ACCMA,

( ust()ms olli< t'rs ovt'rset' lhc enlrv ol ships, <let'laration o[ r.argo manili.sls, anrl mooring

prrmissi()ns. l[ the govcrning legal liamtuork no longcr applics, p()rt authorities and KRA

olliccrs halc n() statut()n authoritv to regulatc the arrival antl ol oading ofthe subictl go<xls.

Cirntrol anrl rccor<l cntrv ol gr,<xls int() ('ust()ms territ(,r1,: Sccti()n l,+(l) rtranrlates

rlt'claralion ol importc<l go<xls to (-ust(rms auth()ritir.s. \4/ith<>ut a rct.ogniztrl rcgional

liatnt'rr'ork, the obligation to rlr.r'lart' the grxxls, anrl thc .ruthoritv to rlt'nrand sur.h

declaratiotr, lrt'r.omt' trnenlirrcealrlt:.
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Subjcct gorxls t() ('ust()nls t.ontrol and rvarchousing: St'r.tions l2 l6 of thc At1 plat.t

inrportetl grxrds unrlt'r (ust()nrs u.rtrtrol lir>nr thc nxrnrcrrt ol'arrival until lautul clcarant.e.

l-or g<xxls t xt lurlerl lionr thc I:AC regimc, thcrt is no lrinrling prolision thal e nrp<>rve rs KRA

t() restri('1 m()r'('nl('l)t, :r( (,('ss, ()r u'arehousing ol lht'grxr<ls pcnrling r.lt'arant.t',

Verif'r an<l t'xamirr. tlrr.grxxls: Scrti.ns 42--*J (,mp()\t.cr (.usl()ms t. r't'rify g(xxls againsl

inv.ices anrl packing lists, including physical inspcctirn anrl sampk'taking. with.ut a tr('aty-

bascd mantlatc, suth 'cril)cati,n l>cc.nrcs pnxetlurallv rltli.cti'c anrl potcntially

challengcablc in lau .

Applv t ustoms laluation: Kcnr a is a signat()ry to thc W'l'( ) Agrer:nrcnt on Custonrs

Valuatirxr, itnplt nrt'nlc<l rcgirxrallv rhrough I:ACCMA urr<lcr St't.tions 122 127 anrl th<,

lirurth schtdult.. B'r' <liscar<ling tht: t:AC an<l WC() Iiarrrcrrrrrks lirr rhc alli'cted pro(luds,

Kcnva no kxrgt'r has a rrrrnpliant statut()ry mc< hanism lirr applving ( r.rsl()ms lalue to stccl

imports, cxposing thr: prrx.t ss to arbitrariness or lt'gal challcngr'.

l'rocess antl issur tax ass('ssmrnls, dcmanrl noticcs, an<l rler.larations: The Singlc

A<lministratirc l)()(unrcr)t (SAl)y, uscd unilirrnrlv at'ross thc EAC, rlcritcs its lrgitima('\

frorn EA('cMA anrl the cL'l'. without th('sc instrunrtnts, KIIA lacks thc authority to raisc

asscsstncnts or issut' lirrmal <lt.rnanrl nolices lbr <lutr. outrl on thc alli.cte<l llS Codts. This

hreaks thc aurlit trail an<l trrmprrxnist's tax r('(.ov('r)..

Enfirrct' classiticati.n rulings an<l a1>peals: Un<lt'r Secti.n 247, imp.rtt.rs rnal applr lirr a

ruling on t'lassif'it ation or valuation, and customs has authority to issur and tnfirrt.c sut.lr

rulirrgs. Without applicatiorr of'thc ('ET or thc HS ('rxlc strur.turc r.ia EAC lau, thcrc is no

lrasis upon lrhith to classilv or adiudicatc thc c()rrc(t trcatnrent ol'steel imports.
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(irntlutl cust()nrs au(lits an<l post -clcarant'c trrntrols: Scctions 2 i 5-240 pernrit rctr()sl)e('tivc

relit'u's ol (ust()nls tlt'tlarations. Houcver, lr itlrout a rlelirrr.rl sct ol obligations or a legal

lianrt'rlork lirr thcsc prrxlut'ts, aurlits relating to lhcir inrportation u'ill lat'k juris<lict iorral

lirun<latiotr antl legal cl['ct.

In csscnte, Kenla's rvithdrarval has not only disrupted tarifl'appli(ati()n, but disnrantlcrl thr: full

rcgulatorl inliastructurc gorcrning horv inrponerl goorls are proccssetl, rrrntrollcd, r'crilied, valuetl,

taxc<i, and r<'lcasctl. 'l'his is no krnger nrcrcll a rnattcr ol non -trrnrplian( c-it i( a lun<lanrcntal

lrrcakrlos'n ol a(lnlinistralivc aulh()rit)', opcrring lhc rlrxrr to legal un(crt,)ir)l\, rclcnue loss, an<l

potcntial ahusc at lhc bor<lt.r.

2. Exposurc to Rctaliatory Mcasures

81' brcaching its ATCFTA tari{I' t oncessions, spccificallt on stccl billets and rvirc rods, u.hir.h Kenva

agn:c<l to libcralizc at a 0gi, ratc until 2010, Kcnla r:xposcs itscll'to rcciprocal tratlc nrcasurts lionr

It'llou Statc l)artics. Un(lcr AICFI'A's principlc of rcciprocit.r,, nrcnrbcr states .rrc cntitlcrl to rlcnl

ht'ncllts trt nott -trrntpliant partlr('rs. 'l'his rnt'ans thal crruntrit's such as South Aliica, l:gt'pr, llgantla,

an<l 'l'atrzania, all ol u'hich t'urrt'ntll honor thc agrurl tarill schc<lult.s, nr.rv inrp(rsc c()urrt('rlr('asur('s

against Kcnvan (,xp()rts.

Thc urnstqut'nccs of sut'h a(tions art etrrn,rmicallv signifir'ant. As at 2022, Kenva's intra-Afiir.an

nrcrchanrlisr tradc totalt'd USI) 5.1billion, representing l9"b of its total trarlc. ()l this, exports

amounted to USI) I hillion, acr.ounting lirr 4l% o{'Kcn1a's total cxl)()rts. Thc maioritv of thcse

cxp()rts arl: ht'avilv rcliant on 1:reli'rcntial nrarkct at.t css urxlcr Alt'FTA antl includt':

Tca - rxrc of Kr:nva's t()p exp()rts, l)articularly to Egvpt antl Su<lan;

Flat-rolled iron or non-alloy stttl - kcy cxp(,rts t() Ugantla and Ruanrla;
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I'alm oil anrl mc(licamcnts cxp()rtrd extcnsivclv to Ugan<la and South Sudan;

('cnrcnt, ediblc oils. and plastit packaging matcrials rkrminant in regional constru(.ti()n an(l

manul;( turing supply tlrains.

ll thcse produt'ts arc subjertcrl to rcciprotal tarifl'.s bv Kcnva's trarling partners, it u,oukl result in

o Loss ol pricc r'ompe titiycncss firr Kcnyan cxgrorters in Aliican markcts;

o Re<lute<l markct sharc to rivals such as South Afiit.a, Egypt, and Nigeria;

o Contrattual rlisruptions lirr kxrg-tcrnr rxp()rt arrangqnrents;

o An<l ultimately, rcducrd {irrt'ign cxthange earnings liom kcv regional clients

Kctrva's trp lirur Aliit'an trading l)artncrs, Uganda, Tanzania, Egvpt, and South Alhta, at.count firr

orer 620'i, ol.Kenva's intra-Aliican trarh', an<l mort' tlran 50o,i, of its intra-AIrican cxports. 'fhcsc art.

prccist l.t lht' rrrunlrits that stanrl l() r('acl n)()st dirctrlv il' Kcnta un<lcrlnirrcs AICFI'A's tarill'

rlisciplinc

Morr.ovrr, rt taliat ort' ln r:asu r('s trul<l inrpatt str.rt('gic valut. thains. For exanrplt

South Aliica is a kc1'supplier ol li,rtilizr:r, rnar'hint'r\', .rnrl r.oal to Kcn1..r, critical lbr.

agritulturc and r.'ne rgr'.

Uganda antl l'atrzania arc lilal ronrluits lirr rrgional lransp(,r1, x.archousing, an<l krgistir.s,

including via the Northcrn Corridor.

Egvpt plavs a pivotal rolc in suppl.r'ing chcmicals, pharnrat eutir.als, and cquipmcnt to Kenvan

in<lustries.

Any trarlc <lisrulltion rlith thcst' l)artncrs coul<l havc a cascading impact ()n Kcnya's domcstir.

nralrulit turitrg, agrir'ulture, an(l inl;astru('turc <lerekrpnrcnt goals, espccialh as thc r.ountrl.sceks t<r

rcalizt'targcts unrlcr th(' Bottonr-tlp Lcononrir''l ranslorm.rtion Agen<la (lllJ'l'A) anrl Vision 20J0.
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3. Fragmentation of the EAC Bloc

Kctr.r'a's tleriatiott liont a jointll sul>rrrittctl regiorral tarill <>lli'r unrlcrnrirrcs tht.trrllcctire trcrlibilitv

ol thc I:AC' ulrtlcr tht A t('F I A. ( )thcr l'artne r States, <le spitc rurraining trrnrplianl, t oulrl bc vic u crl

as trr-hrt'a< lrittg or unrt'liablt'. This rrrultl alli'r't thc blor''s ncgotiating p()\i cr in luturr. tra<lt' rourr<ls,

antl inlitc scrutinl or prot'edural sanrtion fiorn AICFTA institutions.

Violation of Treaty Suprcmacy and Pacta Sunt Sen'anda4

Kcnla's arlion runs alirul ol'the principlt'that trcati('s must bc hon()ur(xl in gotxl laith. As rcallirme<l

in Kcnvan jurisprurlcntr.,.r Stalc may not inlokc its ou'n rlomt'stic lau as justitication lirr failing ttr

perftrrm intcnrational ohligations. Bv subordinating Communitv anrl multilatcral larv to national

legislation, Kcnva has violatc<l llrth thc EA("s lcgal hicrartll' anrl thc A[('FTA's suprcnracl clausc

( Articlc l9).

5. Jeopardizing lndustrial Supply Chains and Construction Projects

Contrart t(, tlrc int(:nt (,1' l)r()te( ting lo<al stctlmakr.'rs, alailablt'lrarlc rlata <'orrlirms that Kcrrva is a

n('t imp()rt('r ot billcts anrl rvirc rrxls. Imposing imporl rlutit's on thcsc csst'nlial rarr matt.rials tlhilt'

latking sullicicnt <lontcstit tapacitv rxrlv w()rsrns inl)ut ('()sts lirr tkrunstrcanr nranulatturers anrl

<lclals nraior totrstruction projetts, cspcr:iall'r'in atlirr<lable housing, transp()rt, Jn(l inliastru(turc.

6 Brcach of Procedural and lnstitutional Obligations

Kcnya's lcgislatilc amcndment blpassrrl thr' ('ouncil of'Ministers anrl thc EAC St'(retariat, r,iolating

Articlc 75(.1) of'the Trt'atv anrl AI('FTA Article l;, u'hich rtquirc any tarifl'changcs or uailcrs to lrc
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sul)nlittt(l lirr rcgional or totrtitrcntal approval. No rvaircr pro(css \ras lirlkructl, no cxccptional

cirt unrstaltt r's tlocuntetrtc<|, arttl no notilication rvas issuc<|, placing the artiorr outsidc the legal

h,,unrls ol'all lianrcu'orks inr olvt'd.

Proposal

Irr light ,rl thc Iar-rcaching lcgal, crrrnonric, ar](l rcgi()nal implications outlincrl alx>vc, rre rcspcctlully

rctonttnenrl that Settion 2 of the Tax l'roce<lurcs (Amendment.l Act, 202,1, anrl Stction 6A (4) of the Tax

Proct durcs Act bc rcpealt'<l in tht.ir cntirctt'.

Shoul<l vou have atrv queri( s or rcquirt' Iurthcr t'larilication on tht. alxrvr', pk'asc <lo not hcsitatc t() (.()nta('t

us

Yours Faithlullr

F()R: Hanan ElKathiri,

I )irt'clor

Ahlirahman )'asin,

Associatt'
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286May2025
KFC/G K-NA/CT/o01 /0s-202s

The Chairman
The Departmental Committee of Finance and Nationat Ptanning
Main Partiament Buitding - Partiament Road
P.O. Box41842-00100
Nairobi.

Attn: Cterk of the Nationat Assembty

SUBMISSION OF MEMORANDUM ON THE FINANCE BILL, 2025 (NATIONAI ASSEMBLY BILL
NO.l9 OF 202s)

The Kenya Flower Councit (KFC), representing the interests of Kenya's floriculture sector, hereby
submits the fottowing input to the Finance Bitt, 2025. These proposals seekto promote
competitiveness, ease of doing business, and sustainability in the ftower export industry which
is a major foreign exchange earner and emptoyer.

1. Repeat of Excise Duty on Packaglng Materiats
lssue: Packaging materiats such as test tiners, ftuting paper, and imported carton boxes are
subjected to muttipte layers of excise duty under Section 14 of the Excise Duty Act.
Proposal:

. Remove excise duty on test liners, ftuting paper, and imported carton boxes.

. Alternatively, attow an input offset mechanism for excisabte packaging materiats used in
the production of finished goods.

Justification:
. Excise duty is a consumption tax intended for the finat consumer. Levying it at

intermediate production stages increases production costs and renders Kenyan exports
uncomPetitive.

. Atignment with gtobat best practices is necessary to maintain Kenya's teading position in
the globat fl,oriculture industry.

2. Rectassification of Agrlcultural Inputs from Exempt to Zero-Rated
lsgue: The rectassilication of criticat agricutturaI inputs (e.9., fertilizers and crop protection
agents) from zero-rated to exempt for VAT purposes.
Proposat:

. Reinstate zero-rated status for aU agricutturat inputs.
Justification:

. VAT exemption prevents farmers from ctaiming input VAT, thereby increasing the net cost
of production.

. Negative impact on cash ftow and production viabil.ity for thousands of farmers.
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3. VAT Refund Timetines and Fund Allocation
lssue:

. Proposed reduction of timeline to todge VAT refund ctaims from 24 to 12 months.

. Proposed reduction of bad debtthreshotd from 3 years to 2 years.

Proposat:
. Fast-track VAT refunds and atlow automatic offsets against future tiabitities.
. Estabtish a dedicated VAT Refund Fund to address refund backlogs.

Justification:
. Many flower farms are owed VAT refunds in biltions of shittings.
. Current detays create persistent negative VAT positions, harming cash ftows and business

operations.

4. Export and lnvestment Promotion tevy (EIPL) on lnputs
lssue: EIPL at 17.5026 appties to critical imports [ike iron/steel (tariff codes 7207.11.o0,
7213.91 .10, 7213.91 .90), kraft paper, and packaging materiats.
Proposat:

. Reduce the EIPL rate to 5% or abotish the tevy attogether on these inputs.
Justification:

. Levy causes input cost infl,ation and double taxation.

. Directly affects pricing and competitiveness of ftoriculture exports.

5. Removal of Automatic Annuat lnflation Adiustment in Excise Duty
lssue: Paragraph 2 of Part 1 , Schedute 1 of the Excise Duty Act introduces automatic inftation-
based adjustments each year.

Proposal:
. Delete the provision requiring automatic inftation adjustment in excise duty.

Justllicatlon:
. Atign with Finance Act 2023 which etiminated inftation-tinked excise increases for certain

goods.
. Predictabte tax poticy supports business ptanning.

6. Legacy VAT Refund Claims from Credit Adjustment Vouchers (CAVs)
lssue: Businesses remain in refund position even after apptying otd CAVs (pre-June 2019) due to
zero-rated suppties.

Proposat:
. lntroduce legal mechanisms to facititate refund of excess tax on zero-rated suppties

adjusted using the CAV formuta.
Justificatlon:

. Outstanding CAV-retated refunds distort tax positions.

. Resolving legacy cases witt improve business tiquidity.
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7. Exemptlon from Withhotding VAT (WHVAT) for Perenniat Refund Taxpayers
lssue: Exporters tike flower farms consistentty operate in VAT credit positions but are stitl subject
tOWHVAT.
Proposal:

. lntroduce a provision exempting perennial refund taxpayers from WHVAT.

. Define etigibitity as businesses in continuous refund position for at least 24 months.
Justlficatlon:

. WHVAT exacerbates negative VAT positions.

. Atargeted exemption witl ease comptiance costs and improve cash ftow.

coNclustoN
We respectfutty urge the National Assembty and the National Treasury to consider these
proposats in support of a more competitive, tax-efficient, and sustainabte business environment
for Kenya's floricutture sector.

Yours faithfutty,

CLEMENTTULEZI
CHIEF EXECUTIVE OFFICER
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REPI'BI,IC OF KENTA

MINISIRY OP EAST ARICAI{ COMMLTNUY (EAC), ASALs & IEGIONAI
DEVHOPME{T

STATE DEPARIME,NT TOR F.AST AIIICAT{ @MMI.INITY ATTAIRS

OrfICE OFTTIE PRINCXPAL SECNETARY

Telephone: +254 -2O - 22457 4 I / 22 1 16 1 4 I 224 57 52
Fax ltlo: +254-20 -2229650
Mobile: 0729 L I I 1 08/ O7332O88Erl
Wireless: +254-20 2603599 l20 2603733
e-maii: pq@meag.go ke
Website: rlrvw. meac. go. kc
When repiying please quote:

ADM. 1/CONF/ 13/3 VOL.rr (141

Co-op Bank House Building
Haile Selassie Avenue
P.O. Box 8846-0C200 City Square
ITAIROBI, XETYA

266May,2o.26

The Clerk
Office of the Clerk
Parliament Building
T{AIROBI

RETREAT UrrTH',rHE CQMMTTTEE ON RFIiIO!{AL INTEGRATION FROM stH
TO STII JUNE, 2025,IlI MOMBASA

We refer to your letter Ref. I\/./DAA&GPC/RIC/20251CO6 dated 19u' May,2O2-o
on the above subject. It is note-d from the letter that the State Departrnent ha.s

been invite.l by the Select Committee on Regional Integration to discuss and
apprise the Honourable Nlembe;'s on the business transacteci fr7 tt:e East Africar,
Le gisiative Assembiy at the 4ut meeting of the 2nd session of the 5th Assembl./
liorn 23'd June to 4fr July, 2024. in Arusha Tanzania.

H<;wever, owing to prior official commitments, we humbly request that the retreat
uif thc Honourable niembers of the Select Comr.nittee be postl.roned to a latcr'
date it'pc,ssible 20th arrd 21"t.tune, 2025.

Tharrk i'cu for )'our considcration.

e9'-
Pt" CAROLIIIIE W. I{.AEUGU. PhD

PRINCIPAL SECRET'ARY

Vit;oo:

Derpcn ,nd wiaen Eo:t,$ricc4 l.te!rct;on lrr 
'usloinobte 

Oevelapmelt ond inlrc\e,l livelihcoCt ol oll

. lenyons
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CENT,FIEI i.;,il1,*5
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/ t \ / l f i li,

Clerk of the National Assenrbly
'l'hc National Assenrbly Depa rtnrenta I

Conrmittee on l.'inance and National Planning,

Pa rliamc,nt Bu ildings

P.O llOX 41842 - 00100, Nairobi.

F.mail: fi nancecom mitteena(D oa rliame nt.go.ke

IJ{IIONAL ASSEJVIT]LY
AtrCEIVED

2 ? MAY il]?q

-L.a]fir.. .-

ilo>: I , ,'.'Z
. rq!.
NAIROBI

COMMENTS ON THE FINANCE BILL.2025 INATIONAL ASSEMBLY BILLS NO. 19 OF 2025)

By Mizani?94

l'his is a ste'p backwarcl with
rt'gartls trr cese of doing llrsiness

Anrendnrent of the First Schedule to
Lap.470.

Anrcrrclrne nt of tho I"irst
Schcciulc to the Inconrc Tax Act by
extcncling thc periotl of approval of
Irr co nr e 1'ax excrnption applications

frorn 6() rlays to 90 days

Anrerrtf nrent of section 47 of Citp,
4698.

Proposal to increase the tirneframe
for dctcrnrination of an overpayrnent

Kenya has rlade significant irnprove rr)er)ts in thr easc of
doing business over tlre past ycars, corning ti'onr 1-l(rth placc

in 2014 to 56th place in 2019 (Most rcccnt available tlatl by
World Ba nk).

This proposal introduces nlore uncertainty, particulilrlv for
tbreign investors or developnrent partncrs who otten
operate on tight tinrelincs and stnrctured project cvcles.

Itenr
of the Bill/Proposal Coln tn entS/No fustification

Ernail: info(Dmizani254.org
WhatsApp text: +254 790 059 070
www.mizan i2 54.org
Follt.rw us @Mizani254
27,t'May 2025
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