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Federation of Women Lawyers- Kenya

Amboseli Road, Off Gitanga Road P. O. Box 46324 - 00100, Nairobi Tel: +254 020 260
Mobile +254 710 607241/ +254 722 509760 Website: www.fidakenya.org Email: info@fidakenya.org
KISUMU OFFICE: P. O. Box 19219 - 40123, Mobile +254 724 256688/ +254 734 444448, Tel: 057 2025560
MOMBASA OFFICE: P. O. Box 80687 - 80100, Mobile +254 724 256659/ +254 734 444449

23rd May, 2018.

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O Box 41842-00100
Nairobi, Kenya

Dear Sir,

RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY THE
DEPARTMENTAL COMMITTEE OF JUSTICE AND LEGAL AFFARIS ON THE
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018

Greetings from the Federation of Women Lawyers (FIDA Kenya).

FIDA Kenya is a non-governmental, non-political and non-profit making membership
organization whose vision to have a society that respects and upholds women rights. FIDA
Kenya work towards enhancing and protect women's rights through the provision of legal
aid, advice, education and advocacy for the promotion of women rights in all spheres of
life. The organisation hosts over 1,200 female lawyers’ members and has three offices in
Kenya, Nairobi, Mombasa and Kisumu.

We write to submit our views on the Constitution of Kenya (Amendment) Bill 2018 and
address you as hereunder;

FIDA Kenya is 33 years old. Throughout its existence, the organisation has been on the
forefront to advocate for women participation in politics and all spaces of decision
making. FIDA Kenya played a leading role in the drafting of the Constitution (2010) and
championing of its enactment. To date, FIDA Kenya is persistent on the protection of the
gains made in the Constitution as relates to women rights.

The 12th Parliament is not properly constituted and it is in contravention of Articles 27(8)
and 81 (b) of the Constitution which both provide that the state shall take legislative and
other measures to implement the principle that not more than two-thirds of the members
of elective or appointive bodies shall be of the same gender. The 12t Parliament is not

Josephine Wambua - Mong'are - Chairperson, Nancy Kang’ethe IKinu - Vice Chairperson, Faith Mony Odhiambo - Secretary
Betty Achieng - Treasurer, Roselyne Odede - Upcountry Representative (Western), Caroline Mboku - Upcountry Representative (Coast)
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compliant to the Constitution, yet the Parliament is duty bound to make itself compliant
to the constitution.

The Constitution of Kenya (Amendment) Bill seeks to amend the Constitution in line with
the Supreme Court Advisory Opinion No. 2 of 2012 and subsequent High Court decisions
which sought to provide mechanism to ensure compliance with Article 81 (b) so that not
more than two-thirds of the Members of Parliament maybe of the same gender.

The Federation of Women Lawyers (FIDA Kenya) having gone through the Constitution
of Kenya (Amendment) Bill 2018, we fully support the Bill in its entirety including the
elections date and urge the National Assembly to urgently pass the Bill with no further
delays.

We however wish to propose the following amendments;

1. That clause 4 (b) i D which fixes the further extension to just 10 years be
amended to incorporate a provision which allows further extension that takes
into account the status of Affirmative Action at that point in time and che

i

ili.  cks whether the gender requirements has been fulfilled.

iv.  That Part Three of the Bill, provides that persons for nominations to the party
list should undergo an actual election as opposed to being handpicked by party
leader(s).

In conclusion,

FIDA Kenya submits that failure of the National Assembly to pass the Constitution of
Kenya (Amendment) Bill, 2018 will be a continued violation of the Constitution. There
will be no constitutional democracy without ensuring that the national legislature
complies with the minimal constitutional requirements on the gender representation of
Kenya’s female majority.

We therefore support the National Assembly’s move to enact the Constitution of Kenya
(Amendment) Bill 2018 and uphold its allegiance to the Constitution of Kenya 2010.

Sincerely,

Mrs. Josephine Wambua Mongare,
Chairperson.
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= RE: MEMORANDUM ON THE PROPOSED CONSTITUTION OF KENYA (AMENDMENT) BILL
' 2018

: We make reference to the adverlisement on 8th of March 2018, on the call for
- submission of memoranda on the propqsed Constitution of Kenya (Amendment)
< Bill2018. "
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The National Gender ana Equality Commission (NGEC) is a Constitutional
Commission set up pursuant to Article 59(4) of the Constitution of Kenya 2010 and
the National Gender and Equality Commission Act 2011. The overall mandate of
g the Commission is to promote gender equaiity and freedom trom discrimination in
accordance with Article 27 of the Constitution.

T A,

The Commission is mandated to co-crdinate, facilitate and advise on
mainsireaming and integraling issues of gender, youth, children, women, persons
(.} with disabilities, clder members of society and other marginalized groups in
national and county development and advising the Government on all aspects
iLl thereof.

The NGEC has reviewed the bill and is of the view that it is a good step in the right
direction in ensuring the two thirds gender rule is achieved in Parliament. The NGEC

s | “Promoting Equity and Inclusion”

Solution Tech Place, Longonot Road, Upperhill, 1st Flr.



proposes that the bill is processed through both houses as soon as possible in view
of court matters touching on the subject and the fact that previous similar bills
have been unsuccessfully moved in the last parliament.

Annexed please find attached matrix containing our detailed Comménfs,
proposals and rationale.

Yours g tnw,wj

=

Commissioner Dr. Florence Wachira, MBS
Ag. Chairperson
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REVIEW OF THE CONSTITUTION OF KENYA (AMENDMENT) BILL, 2018 MOVED BY ADEN DUALE

The National Gender and Equality Commission (NGEC) has reviewed the Constitution of Kenya (Amendment) Bill, 2018 published
on 12" February, 2018 as follows;

CLAUSE

THE AMENDMENT PROPOSED

COMMENTS

JUSTIFICATION

Clause 2

This clause seeks to introduce a new

paragraph immediately after Art. 90 (1)

to read

“1(a) A person elected to Parliament or
a County Assembly under clause (1)
shall be eligible for re-election for one
final term under that clause.”

This amendment seeks to limit the
terms one can be nominate to the
special seat for a maximum of 2
terms.

We propose that the clause be
amended as follows;

“1(a) A person elected to Parliament
or a County Assembly under clause
(1) or Former Members of National
Assembly, Senate and County
Assemblies shall not be eligible for
re-election under that clause.”

The proposed amendment will ensure

This being an affirmative action
measure, its objective should be to
empower as many women as
possible to compete with their male
counterparts in the competitive open
seats (290 in NA and 47 for the
Senate.). Former members of
parliament of county assemblies
should also not benefit.

A good number of women previously
nominated or elected under the 47
seats in the NA vied for the
competitive seats and some were
successfully elected.

H_.vmmm.
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that one can only be nominated once
under that clause

Clause 3

Clause 3(a)

This clause seeks to introduce a new
paragraph immediately after clause 1(c)
as follows;

(ca) the number of special seat members
necessary to ensure that no more than
two-thirds of the members elected under
clause (1)(a) are of the same gender;

We propose clause (c) be deleted and
replaced with a new clause as
follows;

(cb) the number of members of
marginalised groups as provided in
Article 100 as prescribed by an Act
of Parliament;

The legislation to be passed following
the amendments will ensure all
categories of marginalized groups as
provided in Article 100 will have fair
representation:

The legislation should also provide
that the gender top up nominees shall
have all categories of marginalized
groups. For instance if it is women to
be nominated, there shall be youthful
women, women with disabilities and
women from marginalised and
minority groups and communities

Clause 3(b)
In paragraphs 1C, 1D, and 1E which
reads;

(1C) Subject to clause (1D) the
provisions of the clause 1(ca) shall lapse

We propose that paragraphs 1C, 1D
and 1E be deleted and replaced with
the following new clause;

(1C) Parliament shall review clause

The mechanism for always achieving
two-thirds gender principle should be
for posterity. It should not lapse or be
open to parliament to ‘extend’ for a
further 10 years.

2|Page
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twenty years from the date of the first
general elections after commencement
of this Act

(1D) Parliament may enact legislation to
extend the period under clause (1C) for
one further fixed period not exceeding
ten years.

(1E) Legislation under clause (1D) shall
be supported by not less than two-thirds
of all members of the National
Assembly and not less than two-thirds
of all the county delegations in the
Senate.

(1)(ca) on the expiry of twenty years
from the date on which the members
under clause (1)(ca) are first elected
to the National Assembly with a view
to determining whether the principle
under Article 81(b) can be achieved
without the special seats provided for
under 1(ca).

A review of the mechanism after 20
years is therefore preferred. It shall
remain if a new mechanism or formula
is not devised by parliament

Clause 4

Clause 4(a)(ii)
In paragraphs 1C, 1D, and 1E which
reads;

(1B) Subject to clause (1C) the
provisions of the clause 1(ca) shall lapse
twenty years from the date of the first

We propose that paragraphs 1B, 1C
and 1D be deleted and replaced with
the following new clause;

(1b) Parliament shall review clause
(1)(da) on the expiry of twenty years
from the date on which the members

Same comments for clause 3(b)

w.vmmm
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general elections after commencement

of this Act

(1C) Parliament may enact legislation to
extend the period under clause (1B) for
one further fixed period not exceeding
ten years. .

(1D) Legislation under clause (1C) shall
be supported by not less than two-thirds
of all members of the National
Assembly and not less than two-thirds
of all the county delegations in the
Senate.

under clause (1)(da) are first elected
to the Senate with a view to
determining whether the principle
under Article 81(b) can be achieved
without the special seats provided for
under 1(da).

4|Page
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POLITICAL PARTIES LIAISON COMMITTEE (PPLC)

C/o Office of Registrar of Political Parties, Lions Place, 1st Floor
Karuna Close, Waiyaki Way, Westlands
P.O. Box 1131-00606 Sarit Center, Nairobi Kenya

23 May 2018.

The Clerk,
Kenya National Assembly,
Parliament Buildings,

P.O. Box 41842 — 00100,

NAIROBI, KENYA.

Dear Sir,

SUBMISSION BY THE POLITICAL PARTIES LIAISON COMMITTEE (PPLC) WOMEN IN POLITICAL
PARTIES LEADERSHIP TO THE CALL FOR PUBLIC PARTICIPATION BY THE DEPARTMENTAL
COMMITTEE OF JUSTICE AND LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA (AMENDMENT)

BILL 2018.

We would like to appreciate your call for public participation on this all important aspect on
women participation, particularly on political and public participation of women. The following

are important to note, taking into consideration the patriarchal and chauvinistic nature of our

male counterparts:

1. The International Bill of Human Rights consisting of the Universal Declaration of Human
Rights of 1948 (UDHR), which articulates a series of alienable rights for both men and
women and the International Covenant on Civil and Political Rights of 1966 (ICCPR)
which aims to .protect the civil and political rights of men and women.

2. The Declaration and Convention on All Forms of Discrimination Against Women
(CEDAW) which places women into the focus of human rights concerns and gives positive
affirmation to the principle of equality by requiring member states to take appropriate

measures in ensuring the full development and advancement of women
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3. Millennium Development Goals Number 3, to Promote gender equality and empower

women

But as we discuss this goal, it important to invite you to look at the other MDGs

e Goal 1: Eradicate extreme poverty and hunger;

e Goal 2: Achieve universal primary education;

e Goal 3: Promote gender equality and empower women;
e Goal 4: Reduce child mortality;

e Goal 5: Improve maternal health;

e Goal 6: Combat HIV/AIDS, malaria and other diseases;

e Goal 7: Ensure environmental sustainability; and

e Goal 8: Develop a global partnership for development.

Although only Goals 3 and 5 make outright reference to gender, it is important to note that
Goal 3 is important to the attainment of all eight MDGs, from preventing the spread of
HIV/AIDS to sustaining the environment. It is therefore important to realize that gender
equality and empowerment can reduce poverty and contribute to sustainable growth. In fact,
all eight MDGs touch essential aspects of women’s wellbeing and women’s empowerment
and advancement is a critical component of achieving these goals. MDGs can only be met
through a consistent and co-ordinated policy approach that is sensitive to gender.

4. Regional Protocols

Kindly allow us to mention the Maputo Protocol (the Protocol to the African Charter on Human

and Peoples’ Rights on the Rights of Women). The Maputo Protocol guarantees women a number
of comprehensive rights including the right to social and political equality. The Maputo Protocol
requires member states to eliminate all forms of discrimination against women through
appropriate legislative and institutional measures. The Maputo Protocol directs member states
to, include in their national constitutions and other legislative instruments principles of equality
between men and women and ensure the effective application of these principles. Also of

importance, the Maputo Protocol requires member states to integrate a gender perspective in

their policy decisions, legislation, development plans, programmes and activities.

-FOR TELEPHONE ENQUIRIES KINDLY CONTACT THE CHAIRPERSON JANE NJIRU --+254 722 779 005



date of this order, the Petitioners or any other person shall be at liberty to petition the

Honourable the Chief Judge to advise the President to dissolve Parliament.”

Lastly, the rights of the people (men and women) precede the State and the State is mandated
to respect these rights. The Constitution Article 19(1) recognizes that rights are an integral part
of our “democratic state” and “the framework for social, economic and cultural policies.”
Parliament must lead the way in demonstrating Kenya’s commitment to inclusive and sustainable

development by complying with the legal framework on the inclusion of women in

representation.

This is indeed a historic opportunity for the 12 Parliament. We urge Parliament to play its part,
uphold allegiance to the Constitution of Kenya 2010 and honour its unique role as representatives
of the people of Kenya, and pass the Constitution of Kenya (Amendment) Bill 2018 without any

amendments or further delay.

Sincerely,

Signed:

Name Party/Organization Signature
7z ) )

Jane Njiru Chair, Political Parties Liaison Committee %‘%(4 ﬂ
= [
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Kenya Girl Guides Association
Arboretum Road, Off State House Rd
P. O. Box 40004 — 00100
Nairobi, Kenya
Tel: 0701918212, 0718233736
Email: info@kaaga.co.ke | Website: www.kgga.co.ke

21st May 2018

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY THE
DEPARTMENTAL COMMITTEE OF JUSTICE AND LEGAL AFFAIRS ON THE
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018 ON TWO-THIRDS
GENDER PRINCIPLES

Dear Sir,

We write to express our support for the Constitution of Kenya (Amendment) Bill 2018
(the “Bill”) on two-thirds gender principles.

Kenya Girl Guides Association (KGGA) is one of the largest organizations in Kenya for
girls and young women and is a multi-racial, non-religious, non-political and non-profit
making organization. Our vision is “Girls creating a better World”. Our mission is to “Raise
girls and young women to be beacons of integrity nurturing and championing social
values”. We provide programmes for girls and young women to become ambassadors of
Dignity, Integrity, Spirituality, Servant Leadership, and Citizenship. As a member of the
World Association of Girl Guides and Girl Scouts (WAGGGS), we firmly believe that girls
and young women must be at the centre of all policy and programme developments that
aim to ensure their empowerment. As the voice of girls and young women, we have
identified the Sustainable Development Goal Number 5 on gender equality and women's
empowerment as a priority issue on which to take a stand and speak out, emphasizing
the need to ensure girls' and young women's empowerment.

Page1of 6



As a preliminary matter we note that the 12t Parliament is currently composed in
contravention of the Constitution specifically Articles 27(8) and 81(b), and that this
regrettable situation is the result of the 11t Parliament’'s refusal to enact similar
legislation during its term. The unconstitutionality of the 12t Parliament poses significant
risks to the legal certainty of 12th Parliament actions and we would urge the Justice and
Legal Affairs Committee and the National Assembly as a whole to immediately enact the
proposed bill without delay.

The key reasons why the Kenya Girl Guides Association supports this Bill namely: -

Firstly, as indicated this Bill is an outstanding deliverable of Parliament, both the National
Assembly and the Senate. The jurisprudence from 2012 to date, from the Supreme Court
to the High Court has been consistent and unequivocal on the necessity of
legislation to guarantee that “not more than two thirds of the members of elective
bodies shall be of the same gender.” Indeed, the court cases have consistently
pointed out the severe constitutional consequences of non-compliance which are
contained in Articles 261 (6) & (7), which provide for the dissolution of Parliament. In the
Supreme Court Advisory Opinion 2 of 2012 paragraphs 79 & 80 the court held that:

‘[Bearing in mind the terms of Article 100 [on promotion of representation of
marginalised groups] and of the Fifth Schedule [prescribing time-frames for the
enactment of required legislation], we are of the majority opinion
that /egislative measures for giving effect to the one-third-to-two-thirds
gender principle, under Article 81(b) of the Constitution and in relation to
the National Assembly and Senate, should be taken by 27 August, 2015.

The foregoing opinion is a basis for action in accordance with the terms
of Article 261(6), (7), (8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court being duly moved to
issue appropriate orders and directions”

The position of the Supreme Court was echoed in two subsequent High Court decisions
on Article 81(b), Centre for Rights Education & Awareness (CREAW) v Attorney General
& another [2015] eKLR which noted in paragraph 111 “should Parliament fail to act,

then doubtless a vigilant Kenyan may invoke the provisions of Article 261(5)-(7)";
Page 2 of 6



and Centre for Rights Education and Awareness & another v Speaker of National
Assembly & 5 others [2017] eKLR where the court held that “...if Parliament fails to
enact said legislation within the said period of SIXTY (60) DAYS from the date of
this order, the Petitioners or any other person shall be at liberty to petition the

Honourable the Chief Judge to advise the President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission (NGEC) issued --
“Advisory on Invocation of the Provisions of Article 261 of the Constitution in Relation to
Parliament’'s Failure to Enact A Legislative Framework on Implementation of the Not
More Than Two-Thirds Gender Principle at the National Assembly and Senate” to the
Speaker of the National Assembly Justin Muturi, Speaker of the Senate Ekwee Ethuro.
The NGEC Advisory was also copied to the Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the Constitution of Kenya
(Amendment) Bill 2018 by at least a two-thirds majority at the second reading, would
mean the only recourse per the Constitution, and the judgments of the Supreme Court in
2012 and High Court in 2015 and 2017 as well as the advisory by the NGEC would be
invocation of the provisions of Article 261 (6) & (7). To avoid the dissolution of Parliament,
the Justice and Legal Affairs Committee must therefore advise the National Assembly as
to the urgency and importance of immediate enactment of the Constitution of Kenya
(Amendment) Bill 2018.

As a non-formal value based association, KGGA has been in the forefront in preparing
and equipping girls and young women to take on leadership roles across all levels and
the current context may be misconstrued to suggest that the said leadership
opportunities are non-existent or not adequately anchored and upheld at the National
Assembly or Senate level. Evidently, women leadership is credited with transformational
impact and the entrenchment of affirmative action is a promise to the girls and young
women of Kenya that investing in their leadership skills is both intentional and
constitutional. Sheryl WuDunn the author of Half the Sky: Turning Oppression Into
Opportunity for Women Worldwide said, “When the history of African development is
written, it will be clear that a turning point involved the empowerment of women.” As
Kenyans in leadership, the National Assembly must seize this opportunity to enact the

laws that makes this empowerment a reality.

Page 3 of 6



Secondly, Article 2(1) of the Constitution provides that “This Constitution is the supreme
law of the Republic and binds all persons and all State organs at both levels of
government.” Further, Article 4(2) provides that “The Republic of Kenya shall be a multi-
party democratic State founded on the national values and principles of governance in
Article 10.” Over 50% of Kenya’'s population is female, therefore representation that is
democratic must at a minimum represent the majority population in the proportions
required in the Constitution. There is no constitutional democracy without ensuring that
the national legislature complies with the minimal constitutional requirements on the
representation of Kenya's female majority. Enactment of the Constitution of Kenya
(Amendment) Bill 2018 is therefore necessary to safeguard our constitutional democracy.
Failure of the Constitution of Kenya (Amendment) Bill 2018 to receive two-thirds support
at the second reading would be a repudiation of the Constitution of Kenya 2010 as the
supreme law, but also of Kenya’s commitment to democracy. So far, we have provided
the constitutional rationale as definitively interpreted by the judiciary including our highest
court for the enactment of the Constitution of Kenya (Amendment) Bill 2018, as well as
the democratic rationale for its enactment, however there is a political basis for the

enactment of the Bill as well.

‘In the nineteenth century, the central moral challenge was slavery. In the twentieth
century, it was the battle against totalitarianism. We believe that in this century the
paramount moral challenge will be the struggle for gender equality around the world.” —
Nicholas D. Kiristof, Half the Sky: Turning Oppression Into Opportunity for Women
Worldwide. While the Kenya Girls Guides Association currently has a membership of
close to 400,000 girls and young women and an alumni comprising millions of women
including prominent women in leadership, our 10-year strategic plan desires that at least
30% of the eligible female population are members. This will ensure that there is a
growing talent pool of women who have been nurtured and equipped to rise up and take
on leadership responsibilities.

Thirdly, in 2013 the Jubilee Coalition came into office with a policy agenda entitled,
Transforming Kenya: Securing Kenya’s Prosperity 2013-2017 (commonly referred to as
the Jubilee Manifesto). The First Pillar of the agenda was Unity and under the section on
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Women Empowerment and Equal Share the administration made the following

commitment:

‘The Jubilee Government is committed to promoting and protecting the role of

women in society and we will fully implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Odinga launched
the Building Bridges Initiative (BBI) to promote national cohesion and reconciliation after
the 2017 elections. An important focus of the BBl is “inclusivity”, which is at the heart of
the Constitution of Kenya (Amendment) Bill 201, which guarantees the inclusion of the
majority of the population in national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept behind, Kenya moving
forward requires women moving forward as well and it means concrete practical actions

not mere promises.
Parliament passing the Bill would be a practical example of the benefits of the BBI.

Parliament therefore has both legal and political reasons to enact this Bill and to do so
without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only in

accordance with this Constitution.”

Women are people. The rights of the people men and women are not a gift from the
State, they precede the State and the State is mandated to respect these rights. The
Constitution Article 19(1) recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles of the law and equality
of all people. In the 21st Century, the Parliament must lead the way in demonstrating
Kenya's commitment to inclusive and sustainable development by complying with the

legal framework on the inclusion of women in representation.

There is no question of discretion on this matter and the National Assembly must refuse
to entertain dishonest submissions and distractions in the guise of debate on this very
important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: the
Universal Declaration of Human Rights; The Beijing Declaration and Platform for Action:;
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The African Union Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa (Maputo Protocol); and the Solemn Declaration on Gender
Equality in Africa.

Finally, we wish to draw your attention to the Observations on the Eight Episodic Report
by the Committee on the Elimination of Discrimination Against Women (CEDAW) in
November 2017 stated:

“16. The Committee is concerned that seven years after the

adoption of the new Constitution, the rule that no more than

two thirds of elective public bodies are to be of the same

gender (the two-thirds gender rule), is still not being
implemented.”

Kenya is falling behind on her regional and international commitments.

The only reason the National Assembly would fail to enact the Constitution of Kenya
(Amendment) Bill 2018 would be if the National Assembly rejects the national and
international laws to which Kenya is subject.

This is a seminal Bill, and a historical opportunity for the 12t Parliament to make history.
Unless Parliament passes the Bill, the Chief Justice is required by Article 261(7) of the
Constitution to advise the President to dissolve the 12th Parliament. We urge the
National Assembly to play its important leadership role, upholding its independence and
its unique role as representative of the people of Kenya, and unanimously pass the
Constitution of Kenya (Amendment) Bill 2018 without any amendments or any further

delay. -

Sincerely,

N

Q,

Jennifer Karina
CHIEF COMMISIONER

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga \/
Patron, KGGA First Lady of the Republic of Kenya, H. E. Margaret Kenyatta
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RE: MEMORANDUM BY THE THRIDWAY ALLIANCE KENYA ON \g\ (%
THE PROPOSED CONSTITUTIONAL (AMENDMENT) BILL no. 4 (,}L(f -
2018 DATED 12" FEBRUARY 2018

INTRODUCTION

The Memorandum of objects and reason state in part as follows:

“The Bill seeks to give effect to the two thirds gender principle
through the creation of special seats that will ensure that the
gender principle is realized in Parliament over a period of twenty
years from the next general election. It is hoped that by that time,
both genders will have been given a level playing field and will be
able to compete on an equal plane”.

We wish at the onset to raise to preliminary concerns that the
Parliamentary committee should take into account, as follows:

Nexus between Jubilee government & Leader of majority in
parliament. First, while Thirdway Alliance Kenya (hereinafter
“Thirdway”) encourages Parliament to amend the Constitution of Kenya
2010 (hereinafter the “CoK 2010”) to ensure that the two-third gender
principle is realized, we also quickly point out from the outset that the
Sponsor of that Constitutional (Amendment) Bil
(hereinafter “Amendment Bill No. 4”) is a leader of Mdj
since 2013, and as such the Jubilee coalition in whi IS 5 s
repeatedly failed to demonstrate even in appointi
serious about realizing the gender principle. Wi




Amendment Bill no. 4, as proposed by a leader of majority by Jubilee as
being suspect and not entirely honest.

20-year sunset period. Secondly, we take issue with the always
postponement of gender equality in our country. The women of our
country cannot wait for another 20 years for us to experiment whether
gender principle has been realized or not. We can do it now, as we
propose more succinctly below in conclusion.

Be that as it may, we strongly oppose this Amendment Bill no.4 on the
following grounds:

1. PUBLIC WAGE BILL
The proposals in the Amendment Bill no. 4 to increase more elected
members into Parliament, will increase the already ballooning public
wage bill. Our modest estimates based on the current gender
representation in the current Parliament, works out to, at least, KES 5
Billion every 5 years on salaries alone not to consider all other
Parliamentary perks at the current rates.

We are aware that the Executive has been struggling to contain the
ballooning wage bill and Parliament being the public watchdog number
one should be focusing more on coming up with modalities of reducing
the wage bill rather than making more proposals to increase the wage
bill. Our country cannot afford to set aside an additional coin into the
Parliamentary budget.

2. UNCERTAINITY

The proposed solution is based on ‘hope’; the Amendment Bill No. 4 does
not in any way demonstrate that the 2/3 gender rule will be achieved
after the twenty-year trial period. We are opposed to a constitutional
amendment that is speculative and lacks a clear roadmap towards
achieving a verifiable solution. In fact, if the coalition from which the
sponsor of the Bill was any serious, they would have demonstrated that
they cared about 2/3 gender rule through appointive positions. It is not
lost in us that Jubilee Administration is now its second term, and prior to
re-election it had not achieved the 2/3 gender rule even in cabinet
positions that are within their mandate.

3. FAILS TO ADDRESS UNDERLYING HISTORICAL ISSUES
The Amendment Bill no. 4 fails to address the underlying issues that
make it difficult for women to win Parliamentary seats. In fact, there is
nothing at all in the Amendment Bill No. 4 that shows why there are
lesser women vying for elective positions (Parliamentary), the challenges
therein and how the bill will mitigate or help resolve the gender disparity
when it comes to elections.

4. OVER REPRESENTATION
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Our current Parliament is grossly over populated, inefficient, ineffective
and makes it difficult to monitor the work performance of Members of
Parliament. In fact, a recently released report indicates how
parliamentarians are unable to speak on the floor of the house. We partly
blame that on the large numbers of representatives. Together with
devolution, Kenya cannot afford its current nature of over-representation
even compared to such populous democracies like the USA (with a
population of 350 million people just has 435 representatives in
both Houses), Indian (with a population of over 1.3 billion people
just has 790 representatives in both Houses) and China (with a
population of 1.4 billion people only has 2980 representatives), to
mention but just a few countries in comparison to Kenya. Therefore,
Kenya, with a population of 45 million people is 434% over-represented
compared to China, and 1560% compared to India. To borrow from Hon.
Moses Kuria’s deduction on the numbers therein, “one feels like they are
in an illegal gathering with strangers all around”.

In a nutshell, any attempts, therefore, to increase the number of
representatives in our parliament, instead of reducing them, is ill-
advised. It is also another increase on the wage bill, as earlier stated.

CONCLUSION

We advise Parliament to shelf this proposal contained in the Amendment
Bill No. 4 because at the first instance, it lacks clarity on how to achieve
the 2/3 gender rule. We urge the honourable members of Parliament to
join Thirdway’s proposed “Punguza Mizigo’ referendum call through
popular initiative that will not only meet the gender rule automatically
but also reduce the cost of running parliament, and make it more
effective and look like a place of serious men and women of repute. The
current proposal is based on “probability’’ and will not help achieve the
intended 2/3 gender principle even in a century.

We therefore below make our case for the Punguza Mizigo initiative that
will achieve the gender principle and end once and for all, gender
inequality, which the proposed Amendment Bill no.4 misses to articulate.
Our proposal is simply as follows:

I. That we do away with all 290 constituencies and treat or reduce
each of the 47 counties to be a single constituency unit for
purposes of National Parliamentary elections.

II. That we do away with all the 47 Women representative positions.

III. That each constituency (now the 47 Counties) to elect one woman
and one man to the National Assembly bringing the total number of
MPs to 94. In the first place, this would address and bring with
finality gender equality. We will then also do away with the 2/3
gender principle in elective posts.

IV. That we reduce the number of nominated seats to the National
Assembly only to a maximum of 6 seats only for special interest
groups (SIGs).

3
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VIII.

X

That we elevate Senate to an upper house with veto powers with a
clearly defined role and responsibility including the requisite
qualifications to run for a member of Senate.

That each county to elect one woman and one man to the Senate
making the Senate membership a maximum of 94 members. Once
again, we would also have addressed gender equality in elective
posts at the Senate level to a maximum 94 Senators.

That there be no nomination seats to the Senate.

That we cap the cost of running Parliament to KES 5 Billion per
annum as opposed to the current KES 32 billion.

That we increase devolved revenue sharing from the current 15%
to 35%.

In summary, our proposals bring more benefit to Kenyans and will save
the tax payer (including Parliamentarians) an estimated KES 25-27
billion annually in a 5-year period, totaling to a minimum of KES 125
Billion and also bring the gender representation ratio in parliament to
1:1. What better proposals can we hope for? We believe that this
parliament will be proud to be associated with this most honest proposal
that will also increase revenue to the counties hence the reason we are
urging all members of the 12™ Parliament to join Thirdway in support and
help actualize this pro-Wanjiku referendum.

We, therefore, opposed the Amendment Bill No. 2 for the reasons above
adduced.

FOR AND ON BEHALF OF THIRDWAY ALLTANCE KENYA

- 7 .
> //‘l [
¢ A fon/ \ oo

CPA Miruru Waweru Ekuru Aukot
National Chairman Party Leader
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The Clerk,

Kenya National Assembly 2.3 MAY 2018
Parliament Buildings )
P.O. Box 41842 — 00100 .

NAIROBI, KENYA CLERKY GFFICE

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY THE
DEPARTMENTAL COMMINITTEE OF JUSTICE AND LEGAL AFFAIRS
ON THE CONSTITUTION OF KENYA (AMENDMENT) BILL 2018

Dear Sir/Madam,

We write to express our support for the Constitution of Kenya (Amendment) Bill
2018 (the “Bill").

The Centre for Rights Education and Awareness has been at the forefront of
trying to ensure that a mechanism for the implementation of the gender principie
is realised within the stipulated constitutional timelines. To this end, we have

employed both judicial and extra- legal means

We submit that the Constitution Amendment Bill 2018 is a positive attempt to

provide for women constitutional rights guaranteed in Article 81(b) and 27.

The Constitution of Kenya 2010 in the Bill of Rights under Article 27 (6) states
that the State shall take legislative and other measures to implement the

principle that “not more than two- thlrds of

bers of elective and appointive

bodies shall be of the sa\,_ e gender.”



We support this Bill on the basis of:

First, we acknowledge the urgency of the need to legislate on a mechanism to
actualize the “not more than two-thirds gender principle. This being the eighth
year since the promulgation of our Constitution and three years since the

deadline given by the Supreme Court.

Secondly, the Courts have intensely adjudicated this matter, since 2012, the
Courts have pointed out the dire consequences on the non-compliance with the

constitutional provisions contained in Article 261 (6) & (7) which provides for the

dissolution of parliament. In the Supreme Court Advisory Opinion 2 of 2012
paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of representation
of marginalised groups] and of the Fifth Schedule [prescribing time-frames
for the enactment of required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-third-to-two-
thirds gender principle, under Article 81(b) of the Constitution and in
relation to the National Assembly and Senate, should be taken by 27
August, 2015.

Two subsequent High Court decisions on Article 81(b), Centre for Rights
Education & Awareness (CREAW) v Attorney General & another [2015] eKLR
which noted in paragraph 111 “should Parliament fail to act, then doubtless a
vigilant Kenyan may invoke the provisions of Article 261(5)-(7)"; and Centre
for Rights Education and Awareness & another v Speaker of National Assembly
& 5 others [2017] eKLR where the court held that “...if Parliament fails to enact
said legislation within the said period of SIXTY (60) DAYS from the date of
this order, the Petitioners or any other person shall be at liberty to petition

the Honourable the Chief Judge to advise the President to dissolve

Parliament.”



On August 5, 2016 the National Gender and Equality Commission (NGEC)
issued -- “Advisory on Invocation of the Provisions of Article 261 of the
Constitution in Relation to Parliament’s Failure to Enact A Legislative Framework
on Implementation of the Not More Than Two-Thirds Gender Principle at the
National Assembly and Senate” to the Speaker of the National Assembly Justin
Muturi, Speaker of the Senate Ekwee Ethuro. The NGEC Advisory was also

copied to the Justice and Legal Affairs Committee.

Thirdly, it is imperative that this matter is finally dealt with at this opportune
moment and avoid the dissolution of Parliament. The Justice and Legal Affairs
Committee must therefore advise the National Assembly as to the urgency and
importance of immediate enactment of the Constitution of Kenya (Amendment)
Bill 2018.

Fourthly, we must all endeavour to protect and defend the Supreme Law of our
Republic and the Sovereignty of its people. Enactment of the Constitution of
Kenya (Amendment) Bill 2018 is therefore necessary to safeguard our

constitutional democracy.

Parliament therefore has both legal and political reasons to enact this Bill and to

do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only

in accordance with this Constitution.”

The women who form part of the Kenyan population also reserve the right not as
a favour from the state, but as their Constitutional right which the state is
mandated to respect. As such, there can be no sustainable progress if the

majority are not included in the governance and development processes.

As a signatory to various international treaties including among others: the
Universal Declaration of Human Rights; The Beijing Declaration and Platform for
Action; The African Union Protocol to the African Charter on Human and

People’s Rights on the Rights of Women in Africa (Maputo Protocol); and the



Solemn Declaration on Gender Equality in Africa, it is incumbent upon the
various arms of government to ensure the fulfilment of the objectives and

aspirations in the above mentioned conventions and treaties.

In Conclusion, this is a germinal Bill and an historical opportunity for the {2t
Parliament. First and foremost we implore the JLAC to present the Constitutional
Amendment Bill 2018 as is and further urge the National Assembly to play its
important legislative role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution of Kenya

(Amendment) Bill 2018 without any delay.

« | \i' \
Sincerely, k .
{ 7L Cie ~—2 —\

Center for Rights Education and Awareness.

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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The Law Society of Kenya

The Law Society of Kenya is a 15,000 member body corporate established by the Law
Society of Kenya Act, 21 of 2014. One of its statutory objectives as provided for in
Section 4 of the Act is to assist the Government and the courts in all matters affecting
legislation and the administration and practice of the law in Kenya.

Pursuant to this mandate, the Law Society among other things circulates Bills to its
members for comments, collates those comments and engages with relevant arms of
the Government including Ministries and Departmental Committees of Parliament
with a view to ensuring that any proposed legislation is drafted to achieve its desired
goal of promoting the Rule of Law.

The Council is the governing body of the Law Society of Kenya. It comprises a
President, a Vice- President and ten other members, all of whom must be members of
the Law Society of Kenya. Council members are elected every two years by the
members of the Society by means of a secret ballot conducted in accordance with the

Law Society of Kenya Act. Currently the Council comprise of:

I.  Allen Waiyaki Gichuhi (President),

ll.  Harriette Chiggai (Vice-President)
. Herine Akoth(General Membership Representatives)
IV.  Maria Mbeneka(General Membership Representatives)

V. Roseline Odhiambo(General Membership Representatives- Senior

Advocate)
VI.  Boniface Akusala, (Nairobi Representatives)
VII.  Carolyne Kamende(Nairobi Representatives),
VIII.  Aluso Ingati, (Nairobi Representatives)

IX.  Damaris Ndinda(Upcountry Representatives)
X.  Bernhard Kipkoech(Upcountry Representatives)
Xl.  David Njoroge (Upcountry Representatives)
Xll.  Jane Masai, (Upcountry Representatives)
X, Eric Wafula (Coast Representative)
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The Law Society of Kenya Gender Committee has prepared a memorandum on the
Constitution of Kenya (Amendment) Bill, 2018.

Introduction

The struggle for women’s representation in public decision making institutions dates
back to colonial times.! However, due to social -economic barriers, culture and
tradition, political  culture, patriarchy, lack of resources, women did not largely
participate in political leadership.2

The table? below illustrates the representation of women from the 1% Parliament to
the 10* Parliament.

Parliament Duration Elected Members of | Nominated Member of | Affirmative TOTAL

Parliament Parliament Action Elective

Seats

Men Women Men | Women
1* Parliament 1963-1969 | 158 0 2 0 160
2" Parliament 1969-1974 | 158 0 1 1 160
3" Parliament 1974-1979 | 158 0 14 2 174
4" Parliament 1979-1983 | 158 0 11 1 170
5™ Parliament 1983-1988 158 0 1 9 168
6" Parliament 1988-1992 | 188 0 10 0 198
7% Parliament 1992-1997 | 188 0 12 1 201
8™ Parliament 1997-2002 | 210 0 9 5 224
9™ Parliament 2002-2007 | 210 0 6 6 222
10® Parliament 2013-2017 | 274 16 9 3 47 349

It was in 1997 when Hon. Phoebe Asiyo tabled the first motion for affirmative action
for the representation of women in Parliament. This began the struggle that resulted in
the two-thirds gender rule provisions grounded in the Constitution of Kenya 2010
which embodies the aspirations and values of Kenyans. Equity, inclusiveness, non-

' Wambui Kanyi, ‘Kenyan Women's Journey in the Quest for Affirmative Action,’ Policy Brief March 2016, Heinruch Boll
Stiftung; East & Horn of Africa. Available at https://ke.boell.org/sites/default/files/uploads/2016/06/gender briefs -

2 W.M Kabira & E.N. Kimani, ‘The Historical Journey of Women'’s Leadership in Kenya,’ Journal of Emerging Trends in
Educational Research and Policy Studies (JETERPS) 3(6), pg 842-849 © Scholarlink Research Institute Journals, 2012.
3 Wambui Kanyi, ‘Kenyan Women’s Journey in the Quest for Affirmative Action,’ Policy Brief March 2016, Heinruch Boll
Stiftung: East & Horn of Africa. Available at https: .boell. i fault/fil loads/201 d riefs -
_wambui kanyi.pdf
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discrimination and equality are some of the national values and principles set out
under Article 10 (2) (b) of the Constitution. The principles of non-discrimination and
equality of men and women is given more focus under Article 27 of the Constitution.

Article 27 (8) of the Constitution places a duty on the state to take legislative and
other measures to ensure that not more than two-thirds of members of elective or
appointive bodies shall be of the same gender.

The 2017 General Elections saw a record number of women elected to seats at all
levels, with 3 women clinching Governor and Senator seats each for the first time and
23 women elected as Members of National Assembly and 96 women as Members of
County Assembly.4 This was a however a meagre 9.2% of the 1,835 elected
individuals in 2017, as compared to 7.7% in the 2013 elections.?

This is a far cry from the two-thirds gender rule, seeking at least 33% of each gender
to be represented in Parliament.

Since the promulgation of the Constitution there have been various attempts made by
different actors to develop a formulae that would aide in the composition of
Parliament conforming with Article 27 (8). None of the attempts have fruitful so far.
This Bill therefore offers a great opportunity for the realization and fulfilment of the
provisions of Article 27 (8). Parliament has especially been on the receiving end of
back lash for failure to enact legislation that would operationalize Article 27 (8). In his
dissenting opinion in the Supreme Court Advisory Opinion No. 2 of 2012, the Hon.
Chief Justice Willy Mutunga (as he then was) stated:- '

“I hold, therefore, in the words of the South African Constitutional Court in August v
The Electoral Commission CCT 8/99 that Parliament by its silence cannot deprive the
women of this country the right to equal representation. | take judicial notice of
Parliament having a short period before it is dissolved, but | do not see Parliament
refusing to legislate in a matter like this that affects the majority of the voters in this
country. | have no reason to doubt the patriotism of the current Parliament that is
fully aware of the constitutional consequences of refusing to legislate. In the event
that Parliament fails to do so, any of the elected houses that violate this principle will
be unconstitutional and the election of that house shall be null and void...”

“The constitution requires the state to take legislative and other measures, including
affirmative action programmes and policies designed to redress any disadvantage
suffered by individuals or groups because of past discrimination. Article 27 (8) requires
that the state shall take legislative and other measures to implement the principle that
not more than two thirds of the members of elective or appointive bodies are of the
same gender. The period allowed for passing the desired legislation lapsed without the

4‘A Gender Analysis of the 2017 Kenya General Elections,’ National Democratic Institute (NDI ) and Federation of Women
Lawyers (FIDA Kenya), February 2018.
5 Ibid.
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legislation in question being in place. Parliament extended the period by one year but
again it failed to enact the required legislation. The extension also lapsed and that
widow closed. The effect is that there is total failure on the part of Parliament to
perform a constitutional obligation.”

A similar view was expressed by Justice Mativo in Centre for Rights Education and
Awareness & 2 others v Speaker the National Assembly & 6 others [2017] Ekir. While
ordering Parliament and the Hon. Attorney General to ensure the enactment of
legislation that gave effect to Article 27 (6) within a period of 60 days from the date
of the Judgment the Court stated.-

“The enacting agent is necessarily Parliament, which the Constitution makes the sole
repository of national legislative power. Where, as here, the Constitution requires
Parliament to enact legislation to give effect to the constitutional rights guaranteed in
the Constitution, and Parliament fails, refuses and or neglects to enact the required
legislation, as has happened in this case, then Parliament will not only have violated
the constitution, but it will also have violated the fundamental rights and freedoms of
the citizens guaranteed under the constitution. Refusal to enact the required legislation
amounts to denial of the fundamental rights guaranteed to the citizens.”

Conclusion and Recommendation

Considering that it has been 8 years since the promulgation of the Constitution in
2010, the progress has been slow and several barriers still exist in the battle for
equitable representation of women and other minority groups. As elucidated in Article
27 (6) and (8), it is the responsibility of the State to enact this bill, which seeks to
operationalise the two-thirds gender rule.

Parliament must therefore rise to the occasion and demonstrate its fidelity to the spirit
and letter of the Constitution and its commitment to ensuring the realization of
gender equality in political representation by enacting the Bill.

We therefore fully support the fast tracked enactment of the Bill but make a
recommendation that the Bill includes a clause deleting Article 98 (1) (b) which is an
affirmative action provision meant to increase the number of women in the Senate. If
the said provision remains and the Bill is passed as it is then political parties will be
required to submit two parallel lists to IEBC for nomination of women to the senate.
One list for the 16 women as set out under Article 98 (1) (b) and another under the
proposed Article 98 (1) (d) (a) for gender top- up.

Yo, rsliaithfully,

MENA.
ERCY K. WAMBUA
SECRETARY/CEO
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Parliament Buildings
P.O Box 41842-00100
Nairobi, Kenya

Dear Sir,

Greetings from the Federation of Women Lawyers (FIDA Kenya).

FIDA Kenya is a non-governmental, non-political and non-profit making membership
organization whose vision to have a society that respects and upholds women rights,
FIDA Kenya work towards enhancing and protect women's rights through the provision

We write to submit our views on the Constitution of Kenya (Amendment) Bill 2018 and
address you as hereunder;

FIDA Kenya is 33 years old. Throughout its existence, the organisation has been on the
forefront to advocate for women participation in politics and al] spaces of decision
making. FIDA Kenya played a leading role in the drafting of the Constitution (2010) and
championing of its enactment. To date, FIDA Kenya is persistent on the protection of
the gains made in the Constitution as relates to women rights.

The 12th Parliament is not properly constituted and it is in contravention of Articles
27(8) and 81 (b) of the Constitution which both provide that the state shall take
legislative and other measures to implement the principle that not more than two-thirds
of the members of elective or appointive bodies shall be of the same gender. The 12th
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Parliament is not compliant to the Constitution, yet the Parliament is duty bound to
make itself compliant to the constitution.

The Constitution of Kenya (Amendment) Bill seeks to amend the Constitution in line
with the Supreme Court Advisory Opinion No. 2 of 2012 and subsequent High Court
decisions which sought to provide mechanism to ensure compliance with Article 81 (b)
so that not more than two-thirds of the Members of Parliament maybe of the same
gender.

The Federation of Women Lawyers (FIDA Kenya) having gone through the Constitution
of Kenya (Amendment) Bill 2018, we fully support the Bill in its entirety including the
elections date and urge the National Assembly to urgently pass the Bill with no further
delays.

We however wish to propose the following amendments;

1. That clause 4 (b) i D which fixes the further extension to just 10 years be
amended to incorporate a provision which allows further extension that takes
into account the status of Affirmative Action at that point in time and checks
whether the gender requirements has been fulfilled.

i, That Part Three of the Bill, provides that persons for nominations to the party
list should undergo an actual election as opposed to being handpicked by

party leader(s).
In conclusion,

FIDA Kenya submits that failure of the National Assembly to pass the Constitution of
Kenya (Amendment) Bill, 2018 will be a continued violation of the Constitution. There
will be no constitutional democracy without ensuring that the national legislature
complies with the minimal constitutional requirements on the gender representation of
Kenya’s female majority.

We therefore support the National Assembly’s move to enact the Constitution of Kenya
(Amendment) Bill 2018 and uphold its allegiance to the Constitution of Kenya 2010.

Sincerely,

Mrs. Josephine Wambua Mongare,
Chairperson.



One Kenya, One Nation, One People

NARC KENYA House, Woodland Road, off Lenana Road. _
P.O. Box 34200 - 00100, Tel: 2726783/2726921/2726759, Cell: 0718 493946

&\ /éf'zfj -~

21°" May, 2018.

The Cierk,

Kenya National Assembly,
Parliament Buildings,

P.O. Box 41842 - 00100,
NAIROBI, KENYA.

Dear Sir,

RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY THE
DEPARTMENTAL COMMITTEE OF JUSTICE AND LEGAL AFFAIRS ON THE
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018. "

We write to express our support for. the Constitution of Kenya (Amendment) Bill 2018
(the “Bill").

As a preliminary matter we ncte that the 12" Parliament as currently comnosed s in
contravention of the Constitution specifically Articles 27(8) and 81(b), and that this

1" Parliament’s refusal to enact similar

regrettable situation is the result of the 1
legislation during its term. The unconstitutionality of ine 12" Parliament poses
| significant riss to the legal certainty of 12" Parliament actions and we would urge the
Justice and Lega! Affairs Commitiee and the National Assembly as a whole to

immediately enact the proposed Eiil without delay.
There are three reasons as to why we support this Bill.

First, as indicated, the Bill is an outstanding deliverable of Pariiament, both the
National Assembly and the Senate. The jurisprudence from 2012 to date, from the
Supreme Couit to the High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two thirds of the
mambears of elective bodies shall be of the same gender.” indeed, the court cases
have consistently pointed out ihe severe congiifutional consequences of non-

compliance which are ccntained in Articles 2 which provide for the

dissolution of Parliamenit. in the Supreme Court
79 & 80 the court held that:




“[Bearing in mind the terms of Article 100 [on promotion of representation of
marginalised groups] and of the Fifth Schedule [prescribing time-frames for the
enactment of required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-third-to-two-thirds
gender principle, under Article 81(b) of the Constitution and in relation to
the National Assembly and Senate, should be taken by 27 August, 2015.

The foregoing opinion is a basis for action in accordance with the terms
of Article 261(6), (7), (8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court being duly moved to

issue appropriate orders and directions’

The position of the Supreme Court was echoed in two subsequent High Court
decisions on Article 81(b), Centre for Rights Education & Awareness (CREAW) v
Attorney General & another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may invoke the
provisions of Article 261(5)-(7)"; and Centre for Rights Education and Awareness &
another v Speaker of National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the said period of SIXTY
(60) DAYS from the date of this order, the Petitioners or any other person shall
be at liberty to petition the Honourable the Chief Judge to advise the President to

dissolve Pariiament.”

On August 5, 2016 the National Gender and Equality Commission (NGEC) issued--
“Advisory on Invocation of the Provisions of Article 261 of the Constitution in Relation to
Parliament’s Failure to Enact A Legislative Framework on Implementation of the Not
More Than Two-Thirds Gender Principle at the National Assembly and Senate” to the
Speaker of the National Assembly Justin Muturi, Speaker of the Senate Ekwee Ethuro.
The NGEC Advisory was also copied to the Justice and Legal Affairs Committee.

- Therefore, failure of the National Assembly to pass the Constitution of Kenya
(Amendment) Bill 2018 by at least a two-thirds majority at the second reading, would
mean the only recourse per the Constitution, and the judgments of the Supreme Court
in 2012 and High Court in 2015 and 2017 as well as the advisory by the NGEC would
be invocation of the provisions of Article 261 (6) &(7). To avoid the dissolution of
Parliament, the Justice and Legal Affairs Committee must iherefore advise the National
Assembly as to the urgency and importance of immediate enactment of the
Constitution of Kenya (Amendment) Bill 2018.



Second, Article 2(1) of the Constitution provides that “This Constitution is the supreme
law of the Republic and binds all persons and all State organs at both levels of
government.”Further, Article 4(2) provides that “The Republic of Kenya shall be a multi-
party democratic State founded on the national values and principles of governance in
Article 10.” Over 50% of Kenya’s population is female; therefore representation that is
democratic must at a minimum represent the majority population in the proportions
required in the Constitution. There is no constitutional democracy without ensuring that
the national legislature complies with the minimal constitutional requirements on the
representation of Kenya’'s female majority. Enactment of the Constitution of Kenya
(Amendment) Bill 2018 is therefore necessary to safeguard our constitutional
democracy. Failure of the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of the Constitution of

Kenya 2010 as the supreme law, but also of Kenya’s commitment to democracy.

So far, we have provided the constitutional rationale as definitively interpreted by the
judiciary including our highest court for the enactment of the Constitution of Kenya
(Amendment) Bill 2018, as well as the democratic rationale for its enactment; however

there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy agenda entitled,
Transforming Kenya: Securing Kenya’s Prosperity 2013-2017 (commonly referred to as
the Jubilee Manifesto). The First Pillar of the agenda was Unity and under the section
on Women Empowerment and Equal Share the administration made the following

commitment:

“The Jubilee Government is committed to promoting and protecting the role of

women in society and we will fully implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Odinga
launched the Building Bridges Initiative (BBI) to promote national cohesion and
reconciliation after the 2017 elections. An important focus of the BBI is “inclusivity”,
which is at the heart of the Constitution of Kenya (Amendment) Bill 2018, which
guarantees the inclusion of the majority of the population in national governance. Any
inclusion agenda that marginalizes women is illusory. Kenya will not move forward if
women are kept behind, Kenya moving forward requires women moving forward as

well and it means concrete practical actions not mere promises.
Parliament passing the Bill would be a practical example of the benefits of the BBI.

Parliament therefore has both legal and political reasons to enact this Bill and to do so

without any delays.



Article 1 of the Constitution of Kenya 2010 (the “Constitution”), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only in

accordance with this Constitution.”

Women are people.The rights of the people (men and women) are not a gift from the
State, they precede the State and the State is mandated to respect these rights. The
Constitution Article 19(1) recognizes that rights are an integral part of our “democratic

state” and “the framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles of the law and
equality of all people. In the 215" Century, the Parliament must lead the way in
demonstrating Kenya’'s commitment to inclusive and sustainable development by

complying with the legal framework on the inclusion of women in representation.

There is no question of discretion on this matter and the National Assembly must
refuse to entertain dishonest submissions and distractions in the guise of debate on

this very important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: The
Universal Declaration of Human Rights; The Beijing Declaration and Platform for
Action; The African Union Protocol to the African Charter-on Human and People’s
Rights on the Rights of Women in Africa (Maputo Protocol); and the Solemn

Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the Eight Episodic
Report by the Committee on the Elimination of Discrimination Against Women
(CEDAW) in November 2017 stated:

“16. The Committee is concerned that seven years after the
adoption of the new Constitution, the rule that no more than
two thirds of elective public bodies are to be of the same
gender (the two-thirds gender rule), is still not being
implemented.”

Further, Kenya is last in terms of women'’s representation in Parliament in the East

Africa Community.

Country Representation of Women Constitutional or
Legislative Quotas
Rwanda 64% Yes
Burundi 36% Yes
Tanzania 35% Yes
Uganda 33% Yes
South Sudan 2% Yes
Kenya 22% Yes

Source: QuotaProject.com



Kenya is falling dangerously behind on her regional and international commitments,
and fast losing our role as the democratic and progressive beacon of hope in the

region.

The only reason the National Assembly would fail to enact the Constitution of Kenya
(Amendment) Bill 2018 would be if the National Assembly rejects the national and

international laws to which Kenya is subject.

This is a seminal Bill and an historical opportunity for the 12" Parliament. We urge the
National Assembly to play its part, uphold allegiance to the Constitution of Kenya 2010
and honour its unique role as representatives of the people of Kenya, and pass the

Constitution of Kenya (Amendment) Bill 2018 without any amendments or further delay.

Sincerely,

/%W Martha Karua

NATIONAL CHAIRPERSON.



27" May 2018

TANGULBEI WOMEN NETWORK
PO BOX 182 MARIGAT, KENYA

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “BIill").

As a preliminary matter we note that the 12" Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament's refusal to enact
similar legislation during its term. The unconstitutionality of the
12" Parliament poses significant risks to the legal certainty of 12"

Parliament actions and we would urge the Justice and Legal



Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.



The foregoing opinion is a basis for action in
accordance with the terms of Article 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court
being duly moved to issue appropriate orders and

directions”

The position of the Supreme Court was echoed in two
subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may
invoke the provisions of Article 261(5)-(7)"; and Centre for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the
said period of SIXTY (60) DAYS from the date of this order,

the Petitioners or any other person shall be at liberty to

petition the Honourable the Chief Judge to advise the

President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on ‘Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament’s Failure to Enact A Legiélative Framework on
Implementation of the Not More Than Two-Thirds Gender

Principle at the National Assembly and Senate” to the Speaker of



the National Assembly Justin Muturi, Speaker of the Senate
Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC _would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)

Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shail
be a multi-party democratic State founded on the national values
and principles of governance in Article 10.” Over 50% of Kenya’s
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions requiréd in the Constitution. There is no constitutional
democracy without ensurin'g that the national legislature complies

with the minimal constitutional requirements on the



representation of Kenya's female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of

Kenya's commitment to democracy.

So far, we have provided the constitutional rationale as
definitively interpreted by the judiciary including our highest court
for the enactment of the Constitution of Kenya (Amendment) Bill
2018, as well as the democratic rationale for its enactment,
however there is a political basis for the enactment of the Bill as

well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya'’s
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to

s



promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”



Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. in the 21%t Century, the
Parliament must lead the way in demonstrating Kenya's
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and
distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in

Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017

stated:

“16.The Committee is concerned that seven
years after the adoption of the new
Constitution, the rule that no more than two
thirds of elective public bodies are to be of



the same gender (the two-thirds gender rule),
is still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12"
Parliament. We urge the National Assembly will play its
important leadership role, upholding its independence and its
unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any

amendments with any further delay.

Sincerely,

4

MARY KUKET

Chair for TAWN

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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findividual/Organization Name
Address]KOMESI WOMENS' NETWORK
BOX 11 KACHELIBA, Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill").

As a preliminary matter we note that the 12" Parliament is

1



currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11t Parliament's refusal to enact
similar legislation during its term. The unconstitutionality of the
12th Parliament poses significant risks to the legal certainty of 12t
Parliament actions and we would urge the Justice and Legal
Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the

dissolution of Parliament. In the Supreme Court Advisory Opinion
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2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [préscribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.

The foregoing opinion is a basis for action in
accordance with the terms of Article 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court

being duly moved to issue appropriate orders and directions”

The position of the Supreme Court was echoed in two subsequent
High Court decisions on Article 81(b), Centre for Rights
Education & Awareness (CREAW) v Attorney._GeneraI & another
[2015] eKLR which noted in paragraph 111 “should Parliament

3
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fail to act, then doubtless a vigilant Kenyan may invoke the
provisions of Article 261(5)-(7)"; and Centre for Rights
Education and Awareness & another v Speaker of National
Assembly & 5 others [2017] eKLR where the court held that “...if
Parliament fails to enact said legislation within the said
period of SIXTY (60) DAYS from the date of this order, the
Petitioners or any other person shall be at liberty to petition

the Honourable the Chief Judge to advise the President to

dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission
(NGEC) issued -- “Advisory on Invocation of the Provisions of
Article 261 of the Constitution in Relation to Parliament's Failure
to Enact A Legislative Framework on Impleméntation of the Not
More Than Two-Thirds Gender Principle at the National Assembly
and Senate” to the Speaker of the National Assembly Justin
Muturi, Speaker of the Senate Ekwee Ethuro. The NGEC
Advisory was also copied to the Justice and Legal Affairs

Committee.

Therefore, failure of the National Assembly to pass the

4



Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)
Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall be
a multi-party democratic State founded on the national values and
principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the

proportions required in the Constitution. There is no constitutional



democracy without ensuring that the national legislature complies
with the minimal constitutional requirements on the representation
of Kenya’s female majority. Enactment of the Constitution of
Kenya (Amendment) Bill 2018 is therefore necessary to safeguard
our constitutional democracy. Failure of the Constitution of Kenya
(Amendment) Bill 2018 to receive two-thirds support at the
second reading would be a repudiation of the Constitution of
Kenya 2010 as the supreme law, but also of Kenya’'s commitment

to democracy.

So far, we have provided the constitutional rationale as definitively
interpreted by the judiciary including our highest court for the
enactment of the Constitution of Kenya (Amendment) Bill 2018,
as well as the democratic rationale for its enactment, however

there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya’'s
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under the

section on Women Empowerment and Equal Share the



administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to
promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBl is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact
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this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”

Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21st Century, the
Parliament must lead the way in demonstrating Kenya's
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
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Assembly must refuse to entertain dishonest submissions and
distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties including
among others: the Universal Declaration of Human Rights; The
Beijing Declaration and Platform for Action; The African Union
Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa (Maputo Protocol); and the Solemn

Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017

stated:

“16.The Committee is concerned that seven
years after the adoption of the new
Constitution, the rule that no more than two
thirds of elective public bodies are to be of the
same gender (the two-thirds gender rule), is
still not being implemented.”

Kenya is falling behind on her regional and international
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commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the j2t
Parliament. We urge the National Assembly will play its important
leadership role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution
of Kenya (Amendment) Bill 2018 without any amendments with

any further delay.

Sincerely,

- "
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SUSAN C ALUKULEM
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cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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© TRANSPARENCY Transparency International Kenya

Kindaruma Rd, Off Ring Rd, Kilimani

INTERNATIONAL Gate No. 713; Suite No. 4

KE NY A Tel +254-20-2727763/5| 0722 296 589
Email: transparency@tikenya.org

93rd May 2018 http://www.tikenya.org

The Clerk,

Kenya National Assembly
Parliament Buildings
P.O. Box 41842 - 00100
NAIROBI, KENYA

Dear Sir,
RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY THE

DEPARTMENTAL COMMINITTEE OF JUSTICE AND LEGAL AFFAIRS ON
THE CONSTITUTION OF KENYA (AMENDMENT) BILL 2018.

Greeting from Transparency International Kenya.

Transparency International Kenya (TI-Kenya) is a not-for-profit organization founded
in 1999 in Kenya with the aim of developing a transparent and corruption-free society
through good governance and social justice initiatives. TI-Kenya is one of the
autonomous chapters of the global Transparency International movement that are all
bound by a common vision of a corruption-free world. TI-Kenya’s vision is a corruption
free Kenya. The mission is to champion the fight against corruption by promoting
integrity, transparency and accountability.

As a preliminary matter we note that the 12" Parliament is currently composed in
contravention of the Constitution, specifically Articles 27(8) and 81(b), and that this
regrettable situation is the result of the 11% Parliament’s refusal to enact similar
legislation during its term. The unconstitutionality of the 12" Parliament poses
significant risks to the legal certainty of 12" Parliament actions and we would urge the
Justice and Legal Affairs Committee and the National Assembly as a whole to
immediately enact the proposed bill without delay.

We therefore wish to support the referenced Bill and attached are our reasons which we
hope will be considered in the eventual adoption of the Bill.

Yours Sincerely,

> &
¥ :)Q\Qg\l
Samuel Kimeu
Executive Director



(] TRANSPARENCY Transparency International Kenya

Kindaruma Rd, Off Ring Rd, Kilimani

|NTERNAT|ONAL Gate No. 713; Suite No. 4

KENYA Tel +254-20-2727763/5| 0722 296 589
Email: transparency@tikenya.org
http://www.tikenya.org

MEMORANDUM
THE CONSTITUTION OF KENYA (AMENDMENT) BILL 2018.

First, as indicated the Bill is an outstanding deliverable of Parliament, both the National
Assembly and the Senate. The jurisprudence from 2012 to date, from the Supreme Court
to the High Court has been consistent and unequivocal on the necessity of legislation
to guarantee that “not more than two thirds of the members of elective bodies shall
be of the same gender.” Indeed, the court cases have consistently pointed out the
severe constitutional consequences of non-compliance which are contained in Articles
261 (6) & (7), which provide for the dissolution of Parliament. In the Supreme Court
Advisory Opinion 2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of representation of
marginalised groups] and of the Fifth Schedule [prescribing time-frames for the
enactment of required legislation], we are of the majority opinion that legislative

measures for giving effect to the one-third-to-two-thirds gender principle, under

Article 81(b) of the Constitution and in relation to the National Assembly and
Senate, should be taken by 27 August, 2015.

The foregoing opinion is a basis for action in accordance with the terms of Article
261(6), (7), (8) and (9) under the “Transitional and Consequential Provisions” of
the Constitution: by way of the High Court being duly moved to issue appropriate
orders and directions”

The position of the Supreme Court was echoed in two subsequent High Court decisions
on Article 81(b), Centre for Rights Education & Awareness (CREAW) v Attorney
General & another [2015] eKLR which noted in paragraph 111 “should Parliament fail
to act, then doubtless a vigilant Kenyan may invoke the provisions of Article 261(5)-
(7)”; and Centre for Rights Education and Awareness & another v Speaker of National
Assembly & 5 others [2017] eKLR where the court held that “...if Parliament fails to
enact said legislation within the said period of SIXTY (60) DAYS from the date of this
order, the Petitioners or any other person shall be at liberty to petition the Honourable
the Chief Judge to advise the President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission (NGEC) issued -
“Advisory on Invocation of the Provisions of Article 261 of the Constitution in Relation
to Parliament’s Failure to Enact A Legislative Framework on Implementation of the
Not More Than Two-Thirds Gender Principle at the National Assembly and Senate” to
the Speaker of the National Assembly Justin Muturi, Speaker of the Senate Ekwee
Ethuro. The NGEC Advisory was also copied to the Justice and Legal Affairs
Committee.
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Therefore, failure of the National Assembly to pass the Constitution of Kenya
(Amendment) Bill 2018 by at least a two-thirds majority at the second reading, would
mean the only recourse per the Constitution, and the judgments of the Supreme Court
in 2012 and High Court in 2015 and 2017 as well as the advisory by the NGEC would
be invocation of the provisions of Article 261 (6) & (7). To avoid the dissolution of
Parliament, the Justice and Legal Affairs Committee must therefore advise the National
Assembly as to the urgency and importance of immediate enactment of the Constitution
of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This Constitution is the supreme
law of the Republic and binds all persons and all State organs at both levels of
government.” Further, Article 4(2) provides that “The Republic of Kenya shall be a
multi-party democratic State founded on the national values and principles of
governance in Article 10.” Over 50% of Kenya’s population is female, therefore
representation that is democratic must at a minimum represent the majority population
in the proportions required in the Constitution.

There is no constitutional democracy without ensuring that the national legislature
complies with the minimal constitutional requirements on the representation of Kenya’s
female majority. Enactment of the Constitution of Kenya (Amendment) Bill 2018 is
therefore necessary to safeguard our constitutional democracy. Failure of the
Constitution of Kenya (Amendment) Bill 2018 to receive two-thirds support at the
second reading would be a repudiation of the Constitution of Kenya 2010 as the
supreme law, but also of Kenya’s commitment to democracy.

So far, we have provided the constitutional rationale as definitively interpreted by the
Judiciary including our highest court for the enactment of the Constitution of Kenya
(Amendment) Bill 2018, as well as the democratic rationale for its enactment, however
there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy agenda entitled,
Transforming Kenya: Securing Kenya’s Prosperity 2013-2017 (commonly referred to
as the Jubilee Manifesto). The First Pillar of the agenda was Unity and under the section
on Women Empowerment and Equal Share the administration made the following
commitment:

“The Jubilee Government is committed to promoting and protecting the role of
women in society and we will fully implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Odinga launched
the Building Bridges Initiative (BBI) to promote national cohesion and reconciliation
after the 2017 elections. An important focus of the BBI is “inclusivity”, which is at the
heart of the Constitution of Kenya (Amendment) Bill 2018, which guarantees the
inclusion of the majority of the population in national governance. Any inclusion
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agenda that marginalizes women is illusory. Kenya will not move forward if women are
kept behind, Kenya moving forward requires women moving forward as well and it
means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the benefits of the BBI.
Parliament therefore has both legal and political reasons to enact this Bill and to do so
without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution™), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only in
accordance with this Constitution.”

Women are people. The rights of the people men and women are not a gift from the
State, they precede the State and the State is mandated to respect these rights. The
Constitution Article 19(1) recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles of the law and
equality of all people. In the 21% Century, the Parliament must lead the way in
demonstrating Kenya’s commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in representation.
There is no question of discretion on this matter and the National Assembly must refuse.
to entertain dishonest submissions and distractions in the guise of debate on this very
important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: The
Universal Declaration of Human Rights; The Beijing Declaration and Platform for
Action; The African Union Protocol to the African Charter on Human and People’s
Rights on the Rights of Women in Africa (Maputo Protocol); and the Solemn
Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the Eight Episodic
Report by the Committee on the Elimination of Discrimination Against Women
(CEDAW) in November 2017 stated:

“16. The Committee is concerned that seven years after the adoption of the new
Constitution, the rule that no more than two thirds of elective public bodies are
to be of the same gender (the two-thirds gender rule), is still not being

' implemented.”

Kindaruma Rd, Off Ring Rd, Kilimani
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Further, Kenya is last in terms of women’s representation in Parliament in the East
Africa Community.

Country Representation of | Constitutional or
Women Legislative
Quotas
Rwanda 64% Yes
Burundi 36% Yes
Tanzania 35% Yes
Uganda 33% Yes
South Sudan 27% Yes
Kenya 22% Yes

Source: QuotaProject.com

Kenya is falling dangerously behind on her regional and international commitments,
and fast losing our role as the democratic and progressive beacon of hope in the region.
The only reason the National Assembly would fail to enact the Constitution of Kenya
(Amendment) Bill 2018 would be if the National Assembly rejects the national and
international laws to which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12% Parliament. We urge
the National Assembly will play its part and uphold its allegiance to the Constitution of
Kenya 2010 and honour its unique role as representative of the people of Kenya, and
pass the Constitution of Kenya (Amendment) Bill 2018 without any amendments or

further delay.

CONTACT INFORMATION:

Samuel Kimeu
Transparency International Kenya
PO BOX 198 - 00200, City Square,
Tel: +254 (0) 202 727 763/5 Mobile: +254 (0) 722 296 589
Kindaruma Road, Off Ring Road, Kilimani
Next to Commodore Office Suites
Gate No. 713; Suite No. 4.
Email: transparency@tikenya.org
NAIROBI, KENYA
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Nairobi
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25.05.2018 \\J = ¢ 20 1}\
R i !

The Chair, E‘\"\\ 29 MA AR

Justice and Legal Affairs Committee, 1 ‘!g i \

P. 0. Box 41842-00100 §! B T ICE |

Nairobi. X CL :ngh".%' 9’1: ’-E';’__b,.,,—,

Dear Hon. Mr. Cheptumo,
Ref: Memorandum for Constitution of Kenya Amendment Bills; No 1 of 2018 and No. 2 of 2018
This is a memorandum developed by Mzalendo Trust on certain provisions of the above Bill.

Mzalendo Trust is a non-partisan entity that keeps an eye on Kenyan Parliament with a mission to
facilitate public participation in Parliamentary processes through Information Sharing, Research and
Networking. Our vision is to see Informed, Empowered and Engaged citizens transforming society by
holding their leaders to account.

At Mzalendo, we have embraced advancements in technology by utilizing social media, online and mobile
platforms to promote public participation and get views from Kenyans on various issues affecting the
country. One of our platforms is called DOKEZA (www.dokeza.mzalendo.com). DOKEZA is an online
website where selected Bills from Parliament are put up for comments, analysis and reactions from
citizens, which inform memoranda that are submitted to inform, appraise or amend the Bills before they
are passed.

It is based on these platform that we have generated information to address you as follows:
1. ON THE TWO THIRD GENDER PROPOSAL

At Mzalendo, we have always espoused and promoted constitutional principles. We would love to fully
associate ourselves and support the proposed amendment to create special nomination seats to ensure
the two third gender rule is reflected-in Parliament. Our support is based on the following;

While the proposal is gender neutral, we acknowledge that its inspiration is based on the fact that women
are not sufficiently represented in Parliament. The current representation of 22% in the current
Parliament is no reflection of the gender rule.

Furthermore, history and voting analyses have proven that representation of women in Parliament cannot
be achieved through direct elections. This is because of unequal power and socio-cultural beliefs that have
made women bear the brunt of long historical disempowerment. We thereby submit that the creation of
special seats is morally justifiable.
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/
Constitutionally, the proposal is well within the confines of the constitution. The constitution provides
under Article 100 as follows;

Parliament shall enact legislation to promote the legislation in Parliament of [among others]
(a) women

The requirement is fortified in Article 27 (6) as follows;

To give full effect to the realization of the rights guaranteed under this Article, the State shall
take legislative and other measures, including affirmative action programmes and policies
designed to redress any disadvantage suffered by individuals or groups because of past
discrimination.

Even more evident, is a direct obligation placed upon Parliament by the Constitution under Article 27 (8)
that states as follows;

In addition to the measures contemplated in clause (6), the State shall take legislative and other
measures to implement the principle that not more than two-thirds for the members of elective
or appointive bodies shall be of the same gender.

This is a direct obligation placed on Parliament with a further requirement under the Fifth Schedule, and
echoed by the Supreme Court Advisory Opinion No 2 of 2012, that Parliament needed to have complied
with it within 5 years of the Constitution’s enactment.

The peril that befalls our esteemed Parliament should it fail to comply with the provision was highlighted
in Centre for Rights Education and Awareness & 2 others v Speaker the National Assembly & 6 others
[2017] eKLR, where the court stated;

Parliament’s failure to enact the required legislation amounts to failure to recognize the
important task conferred on the legislature by the Constitution to respect, protect, promote and
fulfill the rights in the Bill of Rights.

We believe that a Parliament that fails to reflect the spirit and enforce the obligations of the constitutional
is unconstitutional itself and should not prevail. This position was illustrated in the above case when the
court ruled,

That it is further ordered that if Parliament fails to enact the said legislation within the said
period of SIXTY (60) DAYS from the date of this order, the Petitioners or any other person shall
be at liberty to petition the Honourable the Chief Justice to advise the President to dissolve
Parliament.

While this proposals are way after the courts and constitutional time limits, we elect to support you in
this quest because we believe in building bridges to make our country better.

Even beyond our borders, we have a duty to align ourselves with international instruments which we are
signatories of. Some of these instruments, which we shall not delve so much into require and support the
proposal to have a Parliament that reflects the two third gender rule. They include, Article 3 of the
International Covenant on Civil and Political Rights, Article 2 of the International Covenant of Peoples
and Political Rights, Article 3 of the Convention on Elimination of all forms of Discrimination Against
Women, Article 2 of the African Charter on Human and Peoples’ Rights

We would however wish to firmly advice you as follows with regard to the amendment;



1. Should the proposal go through, the implementation mechanism to enforce it must also
incorporate or reflect efforts to empower women to be able to compete and win
Parliamentary positions even without affirmative action.

2. The criteria of those who will be nominated must be clearly set out and be objective. The
nominees must be persons who will add value to the legislature. It must also reward those
who have made substantial political, social and developmental progress.

3. Eventhoughthe implementation is welcome, it has always been an unquestionable truth that
Parliament’s wage bill is very high compared to other countries. We therefore wish to warn
that the journey should be taken with an eye on rationalizing salaries for MPs.

2. ON THE CHANGE OF ELECTIONS FROM AUGUST TO DECEMBER
We would love to support this position on the following grounds

a.  Most Kenyans travel upcountry for the Christmas festivities during December and having
elections within this period reduces the need to travel only to vote. This is because most
Kenyans also tend to vote upcountry.

b. Most schools close in mid-November due to the national primary and secondary
examinations. This period would give sufficient time for preparation of polling stations by
IEBC, participation as election staff by persons in the education sector, as well as avoid
campaign interference with students. It is evident that campaigns become intense during
periods close to the elections.

Those are our humble submissions.

Sincerely,

;ULH S !4‘-‘. .

Jessica Musila

EXECUTIVE DIRECTOR
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CONSTITUTICON OF KENYA 2010 PROPOSED AMENDMENT

UASIN-GISHU AGRICULTURAL STAKEHOLDERS FORUM
_‘ L ‘0
BY John Sawe (0720491830 Email: johnsawe 78@gmail.com)

I MCA, Women Rep funds

Art 175 Principles of devolved government

Art 175. County governments established under this Constitution shall reflect the following
principles—-

(a) County governments shall be based on democratic principles and the separation of powers;

(b) County governments shall have reliable sources of revenue to enable them to govern and
deliver services effectively; and

(c) No more than two-thirds of the members of representative bodies in each county
government shall be of the same gender.

Issue: The introduction of MCA funds is affecting the principle of separation of powers
because the role of county assemblies is that of oversight while the role of county governments
is service delivery to communities in the county. How can MCAs play an oversight role yet they
handle furds’ The funds being given to MCAs should be given to county governments then
MCAs can hold them accountable for delivery of services in their ward.

11 Reduce number of peoples representatives i.e. senators, women representatives, members
of parliament

Articles
82. (1) Parliament shall enact legislation to provide for—
(b) the nomination of candidates;

88(k) the monitoring of compliance with the legislation required by Article 82 (1) (b) relating
to nomination of candidates by parties.

89(1), There shall be two hundred and ninety constituencies for the purposes of the election of
the members of the National Assembly provided for in Article 97 (1) (a).

97. (1) The National Assembly consists of—
(c) twelve members nominated by parliamentary political parties according to their proportion

of members of the National Assembly in accordance with Article 90, to represent special
interests including the youth, persons with disabilities and workers; and



G8. (1) The Senate consists of—

b) sixteen women members who shall be nominated by political parties according to their
proportion of members of the Senate efected urider Cfause (a) in accordance with Article 90; - -

(c) two members, being one man and one woman, representing the youth;
(d) two members, being one man and one woman, representing persons with disabilities;

Issue: reduce the number of members of parliament to curb the huge wage bill that is
detrimental to the country’s development

I Equalization Fund

Article 204. (1) There is established an Equalization Fund into which shall be paid one half
per cent of all the revenue collected by the national government each year calculated on the
basis of the most recent audited accounts of revenue received, as approved by the National

Assembly.

(2) The national government shall use the Equalisation Fund only Equalisation Fund.

1 2 4 The Constitution of Kenya

to provide basic services including water, roads, health facilities and electricity to marginalised
areas to the extent necessary to bring the quality of those services in those areas to the level
generally enjoyed by the rest of the nation, so far as possible.

(3) The national government may use the Equalisation Fund--

(a) only to the extent that the expenditure of those funds has been approved in an
Appropriation Bill enacted by Parliament; and

(b) either directly, or indirectly through conditional grants to counties in which marginalised
communities exist.

Issue: Shift the power to spend equalization fund from the nationzal government to county
governments. Transfer the equalization fund to be handled directly by beneficiary counties.
Since the fund is for service delivery the national government by providing the said services is
duplicating the role of counties.

IV Health Services

2. County health services, including, in particular—

(a) county health facilities and pharmacies;

Issue: Due to the constant strike of nurses and doctors hampering the efficient provision of

health services, it is our opinion that health facilities and pharmacies be managed at the
national level
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Soroptimist Union of Kenya
Kakamega Club
Nairobi, Kenya

The Clerk,

Kenya National Assembly
P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY THE
DEPARTMENTAL COMMITTEE OF JUSTICE AND LEGAL
AFFAIRS ON THE CONSTITUTION OF KENYA (AMENDMENT)
BILL 2018 |

Dear Sir,

We write to express our support for the Constitution of Kenya

(Amendment) Bill 2018 (the “Bill”).

As a preliminary matter we note that the 12" Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament's refusal to enact
similar legislation during its term. The unconstitutionality of the
12" Parliament poses significant risks to the legal certainty of 12"
Parliament actions and we would urge the Justice and Legal
Affairs Committeé and the National Assembly as a whole to

immediately enact the proposed bill without delay.



There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shaII. be of the same

gender.” Indeed, the court cases have consistently pointed out |
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the

dissolution of Parliament.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourée per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency & importance of immediate

enactment of the Constitution of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall



be a multi-party democratic State founded on the national values
and principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies
with the minimal constitutional requirements on the
representation of Kenya's female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of

Kenya's commitment to democracy.

So far,we have provided the constitutional rationale as definitively
interpreted by the judiciary including our highest court for the
enactment of the Constitution of Kenya (Amendment) Bill 2018,
as well as the democratic rationale for its enactment, however

there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya's
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share the

administration made the following commitment:



“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to
promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of thé population in

national governance.

Any inclusion agenda that marginalizes women is illusory. Kenya
will not move forward if women are kept behind, Kenya moving
forward requires women moving forward as well and it means

concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI. Parliament therefore has both legal and

political reasons to enact this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)



recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”

Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21% Century, the
Parliament must lead the way in demonstrating Kenya’s
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and
distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’'s Rights on the Rights of Women in Africa. (Maputo
Protocol); and the Solemn Declaration on Gender Equality in
Africa.

Finally, we wish to draw your attention to the Observations on the

Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017

stated:



“16.The Committee is concerned that seven
years after the adoption of the new
Constitution, the rule that no more than two
thirds of elective public bodies are to be of
the same gender (the two-thirds gender rule),
is still not being implemented.” :

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 121
Parliament. We urge the National Assembly to play its important
leadership role, upholding its independence and its unique role
as representative of the people of Kenya, and pass the
Constitution of Kenya (Amendment) Bill 2018 without any

amendments with any further delay.
Sincerely,

Mary Teresa Odongo

President

S| Club of Kakamega

cc. Justice and Legal Affairs Committee,
The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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Soroptimist Union of Kenya
S1 Maseno Club
Nairobi, Kenya

The Clerk,

Kenya National Assembly
P.0O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY THE DEPARTMENTAL
COMMITTEE OF JUSTICE AND LEGAL AFFAIRS ON THE CONSTITUTION OF
KENYA (AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya (Amendment) Bill 2018 (the
“Bill").

As a preliminary matter we note that the 12" Parliament is currently composed in
contravention of the Constitution specifically Articles 27(8) and 81(b), and that this
regrettable situation is the result of the 11™ Parliament’s refusal to enact similar legislation
during its term. The unconstitutionality of the 12" Parliament poses significant risks to the
legal certainty of 12" Parliament actions and we would urge the Justice and Legal Affairs
Committee and the National Assembly as a whole to immediately enact the proposed bill

without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of Parliament, both the National
Assembly and the Senate. The jurisprudence from 2012 to date, from the Supreme Court
to the High Court has been consistent and unequivocal on the necessity of legislation
to guarantee that “not more than two thirds of the members of elective bodies shall
be of the same gender.” Indeed, the court cases have consistently pointed out the
severe constitutional consequences of non-compliance which are contained in Articles 261
(6) & (7), which provide for the dissolution of Parliament.



Therefore, failure of the National Assembly to pass the Constitution of Kenya
(Amendment) Bill 2018 by at least a two-thirds majority at the second reading, would mean
the only recourse per the Constitution, and the judgments of the Supreme Court in 2012
and High Court in 2015 and 2017 as well as the advisory by the NGEC would be
invocation of the provisions of Article 261 (6) & (7). To avoid the dissolution of Parliament,
the Justice and Legal Affairs Committee must therefore advise the National Assembly as
to the urgency & importance of immediate enactment of the Constitution of Kenya
(Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This Constitution is the supreme law
of the Republic and binds all persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall be a multi-party democratic
State founded on the national values and principles of governance in Article 10.” Over 50%
of Kenya’s population is female, therefore representation that is democratic must at a
minimum represent the majority population in the proportions required in the Constitution.
There is no constitutional democracy without ensuring that the national legislature
complies with the minimal constitutional requirements on the representation of Kenya’s
female majority. Enactment of the Constitution of Kenya (Amendment) Bill 2018 is
therefore necessary to safeguard our constitutional democracy. Failure of the Constitution
of Kenya (Amendment) Bill 2018 to receive two-thirds support at the second reading would
be a repudiation of the Constitution of Kenya 2010 as the supreme law, but also of

Kenya’s commitment to democracy.

So far,we have provided the constitutional rationale as definitively interpreted by the
judiciary including our highest court for the enactment of the Constitution of Kenya
(Amendment) Bill 2018, as well as the democratic rationale for its enactment, however

there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy agenda entitled,
Transforming Kenya: Securing Kenya’s Prosperity 2013-2017 (commonly referred to as
the Jubilee Manifesto). The First Pillar of the agenda was Unity and under the section on
Women Empowerment and Equal Share the administration made the following

commitment:

“The Jubilee Government is committed to promoting and protecting the role of

women in society and we will fully implement the one-third rule.”
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Cn March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Cdinga launched the
Building Bridges Initiative (BBI) to promote national cohesion and reconciliation after the
2017 elections. An important focus of the BBI is “inclusivity”, which is at the heart of the
Constitution of Kenya (Amendment) Bill 201p,which guarantees the inclusion of the

majority of the population in national governance.

Any inclusion agenda that marginalizes women is illusory. Kenya will not move forward if
women are kept behind, Kenya moving forward requires women moving forward as well

and it means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the benefits of the BBI.
Parliament therefore has both legal and political reasons to enact this Bill and to do so
without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”), provides that: “All
sovereigh power belongs to the people of Kenya and shall be exercised only in

accordance with this Constitution.”

Women are people. The rights of the people men and women are not a gift from the State,
they precede the State and the State is mandated to respect these rights. The Constitution
Article 19(1) recognizes that rights are an integral part of our “democratic state” and “the

framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles of the law and equality
of all people. In the 21% Century, the Parliament must lead the way in demonstrating
Kenya’'s commitment to inclusive and sustainable development by complying with the legal

framework on the inclusion of women in representation.

There is no question of discretion on this matter and the National Assembly must refuse to
entertain dishonest submissions and distractions in the guise of debate on this very

important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: the
Universal Declaration of Human Rights; The Beijing Declaration and Platform for Action;
The African Union Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa (Maputo Protocol); and the Solemn Declaration on Gender

Equality in Africa.



Finally, we wish to draw your attention to the Observations on the Eight Episodic Report by
the Committee on the Elimination of Discrimination against Women (CEDAW) in
November 2017 stated:

“16. The Committee is concerned those seven years after the

adoption of the new Constitution, the rule that no more than two

thirds of elective public bodies are to be of the same gender (the
two-thirds gender rule), is still not being implemented.”

Kenya is falling behind on her regional and international commitments.

The only reason the National Assembly would fail to enact the Constitution of Kenya
(Amendment) Bill 2018 would be if the National Assembly rejects the national and

international laws to which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12" Parliament. We urge the
National Assembly to play its important leadership role, upholding its independence and its
unique role as representative of the people of Kenya, and pass the Constitution of Kenya

(Amendment) Bill 2018 without any amendments with any further delay.

Sincerely,

. s, D
Y T

J Benter Oballa

President - S| Maseno club

cc. Justice and Legal Affairs Committee,
The National Assembly
Office of the Chief Justice of Kenya, David Maraga



)(/i/(ufvm v
SOROPTIMIST INTERNATIONAL UNION OF KENYA (SIUK)
P.O. Box 28078-00200
NAIROBI, KENYA
Email: sikenyaunion@gmail.com
Website: http://www.soroptmist-kenya.or.ke

...................................................................................................................

WOMEN OF KENYA POSITION ON
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018
TALKING POINTS
May 23,2018

¢ The Constitution of Kenya (Amendment) Bill 2018 is a bill to amend the Constitution
in line with the Supreme Court Advisory Opinion 2 of 2012 and subsequent High
Court decisions as well as the Fifth Schedule to the Constitution.

We SUPPORT the Constitution of Kenya (Amendment) Bill for the following reasons:
1. The Gender Principle is a Constitutional Right

The Constitution was promulgated on August 27, 2010 almost a decade later women are yet
to realize the benefits of equal citizenship and equal opportunity which are representation in
the national legislature on at least the minimum basis required by the Constitution.

In the Supreme Court Advisory Opinion 2 of 2012 Kenya’s highest court directed Parliament
that while Article 81(b) was progressive until August 27, 2015.

Since the Supreme Court Opinion there have been at least two other High Court decisions
requiring legislation on Article 81(b) and warning of the risk of dissolution of Parliament.

In August 2016 the National Gender and Equality Commission (NGEC) advised the Speakers
of the National Assembly and Senate of the risk of dissolution per Article 261(6) & (7) if
Parliament failed to pass legislation on Article 81(b).

Unless Parliament passes the Bill, the Chief Justice is required by Article 261(7) of the
Constitution to advise the President to dissolve the 12th Parliament.

2. There is no democracy without women’s meamngful representation in the national
legislature

The Constitution of Kenya Amendment Bill (2018) ensures that women are fully involved in
representation and law making at the national level.

Article 4(2) of the Constitution of Kenya 2010 provides “The Republic of Kenya shall be a
multi-party democratic State founded on the national values and principles of governance
referred to in Article 10”

% The First Pillar of the Jubilee Coalition’s policy agenda -- Transforming Kenya: Securing
Kenya’s Prosperity 2013-2017 (commonly referred to as the Jubilee Manifesto) was Unity
and under the section on Women Empowerment and Equal Share the administration made the
following commitment:
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“The Jubilee Government is committed to promoting and protecting the role of women
in society and we will fully implement the one-third rule.”

It is time to keep the promise and demonstrate the commitment to inclusion and national
cohesion and development that cannot occur without women.

3. Kenya must reclaim her place as a leader in the region

Kenya is last in the East Africa Community in terms of women’s representation in
Parliament. Despite having some of the most educated and accomplished women on the
continent, Kenya is last in women’s representation in national legislature. Kenya cannot offer
regional leadership while failing to adhere to its national, regional and international
commitments, and certainly not while leaving the majority of its population out of leadership.

Country Representation of Women | Constitutional or Legislative Quotas
Rwanda 64% Yes
Burundi 36% Yes
Tanzania 35% Yes
Uganda 33% Yes
South Sudan 27% Yes
Kenya 22% Yes

Source: QuotaProject.com

< The Committee on the Elimination of Discrimination Against Women
(CEDAW) Observations on Kenya’s Eighth Episodic Report in November 2017
stated:
“16. The Committee is concerned that seven years after the adoption of the new Constitution,
the rule that no more than two thirds of elective public bodies are to be of the same gender
(the two-thirds gender rule), is still not being implemented.”

% Additionally, Kenya is a signatory to the Sustainable Development Goals (SDG) and
SDG is Gender Equality. The path towards gender equality is through minimum
compliance with the Constitution and greater representation of women in leadership
and law making especially.

4. We can afford it, what we can’t afford is to continue to exclude women

According to the Kenya National Bureau of Statisticc Women and Men in Kenya, Facts and
Figures 2017 Booklet, women provide 80% of Kenya’s farm labour and manage 40% of
the small holder farms but own only 1% of land and receive just 10% of the available
credit. This cannot change without women legislators in parliament to change the laws and
advocate for policies that give women greater ownership of and access to resources.

Women are taxpayers and significant contributors to our economic prosperity. Without
women’s representation in Parliament and leadership women will continue to receive less
access to credit and resources which will decrease their contribution to the economy.

Kenya cannot afford not to support women especially in the area of food security, with the
important role women small holder farmers make to feeding the nation. The Big 4 food
security agenda cannot be achieved sustainably without unlocking additional resources (land,
credit etc.) for women, which requires women in all levels of leadership.
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In a study conducted by the Institute of Economic Affairs (IEA), entitled: “Implementing
the Constitutional Two-Thirds Gender Principle, the Cost of Representation”, IEA
found that of all the EAC countries Kenya had the largest GDP per capita.

“Among its regional peers, Kenya gas the greatest capacity to afford an affirmative action
programme to increase the representation of women in its parliament, and a constitution and
Supreme Court opinion that guarantee equitable gender representation as an enforceable
right. Failure to fully implement the two-thirds requirement, then, can be justified neither
legally nor economically.”

Women are contributing significantly more to the Kenyan economy that For Kes. 58 a little
more than a packet of milk per Kenyan per year Kenya can fully implement the Gender
Principle in Parliament. This is about Kes. 5 per month per Kenyan! Kes. 5 per Kenyan per
month is more than worth it to ensure women’s increased participation in governance.

5. Inclusion must include women!

The Building Bridges Initiative championed by H.E. the President Uhuru Kenyatta and

Rt. Hon. Raila Odinga is premised on addressing issues of division and exclusion to promote
national cohesion and development. There is no better way to demonstrate this spirit of unity
than to pass this bill. The Constitution of Kenya (Amendment) Bill 2018, which guarantees
the inclusion of the majority of the population in national governance. Any inclusion agenda
that marginalizes women is illusory. Kenya will not develop without the full participation of
women.
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SUBMISSION TO THE COMMITTEE OF JUSTICE AND LEGAL
AFFAIRS ON THE CONSTITION OF KENYA (AMENDMENT)
| BILL 2018 ON 23RP MAY 2018

23 May 2018

The Clerk,

Kenya National Assembly
Parliament Buildings
P.0. Box 41842 - 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY THE DEPARTMENTAL
COMMINITTEE OF JUSTICE AND LEGAL AFFAIRS ON THE CONSTITUTION OF
KENYA (AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya (Amendment) Bill 2018
(the#‘Bill”).

As a preliminary matter we note that the 12t Parliament is currently composed in
contravention of the Constitution specifically Articles 27(8) and 81(b), and that this
regrettable situation is the result of the 11*" Parliament’s refusal to enact similar
legislation during its term. The unconstitutionality of the 12t Parliament poses
significant risks to the legal certainty of 12 Parliament actions and we would urge
the Justice and Legal Affairs Committee and the National Assembly as a whole to
immediately enact the proposed bill without delay.

There are three reasons why we support this Bill:

First, as indicated the Bill is an outstanding deliverable of Parliament, both the
National Assembly and the Senate. The jurisprudence from 2012 to date, from the
Supreme Court to the High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two thirds of the
members of elective bodies shall be of the same gender.” Indeed, the court cases
have consistently pointed out the severe constitutional consequences of non-
compliance which are contained in Articles 261 (6)&(7), which provide for the

“OUR 20 YEARS IS NOW”
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dissolution of Parliament. In the Supreme Court Advisory Opinion 2 of 2012
paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of representation of
marginalised groups] and of the Fifth Schedule [prescribing time-frames for
the enactment of required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-third-to-two-thirds
gender principle, under Article 81(b) of the Constitution and in relation to
the National Assembly and Senate, should be taken by 27 August, 2015.

The foregoing opinion is a basis for action in accordance with the terms
of Article 261(6), (7), (8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court being duly moved to
issue appropriate orders and directions”

The position of the Supreme Court was echoed in two subsequent High Court
decisions on Article 81(b), Centre for Rights Education & Awareness (CREAW) v
Attorney General & another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may invoke the
provisions of Article 261(5)-(7)”; and Centre for Rights Education and Awareness &
another v Speaker of National Assembly & 5 others [2017] eKLR where the court held
that “..if Parliament fails to enact said legislation within the said period of
SIXTY (60) DAYS from the date of this order, the Petitioners or any other person '
shall be at liberty to petition the Honourable the Chief Judge to advise the
President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission (NGEC) issued--
“Advisory on Invocation of the Provisions of Article 261 of the Constitution in Relation
to Parliament’s Failure to Enact A Legislative Framework on Implementation of the
Not More Than Two-Thirds Gender Principle at the National Assembly and Senate” to
the gpeaker of the National Assembly Justin Muturi, Speaker of the Senate Ekwee
Ethuro. The NGEC Advisory was also copied to the Justice and Legal Affairs
Committee.

Therefore, failure of the National Assembly to pass the Constitution of Kenya
(Amendment) Bill 2018 by at least a two-thirds majority at the second reading, would
mean the only recourse as per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the advisory by the NGEC
would be invocation of the provisions of Article 261 (6) &(7). To avoid the dissolution
of Parliament, the Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of immediate enactment of the
Constitution of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This Constitution is the
supreme law of the Republic and binds all persons and all State organs at both levels
of government.”Further, Article 4(2) provides that “The Republic of Kenya shall be a
multi-party democratic State founded on the national values and principles of

“OUR 20 YEARS IS NOW”



governance in Article 10.” Over 50% of Kenya’s population is female, therefore
representation that is democratic must at a minimum represent the majority
population in the proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies with the minimal
constitutional requirements on the representation of Kenya’s female majority.
Enactment of the Constitution of Kenya (Amendment) Bill 2018 is therefore necessary
to safeguard our constitutional democracy. Failure of the Constitution of Kenya
(Amendment) Bill 2018 to receive two-thirds support at the second reading would be
a repudiation of the Constitution of Kenya 2010 as the supreme law, but also of
Kenya’s commitment to democracy.

So far, we have provided the constitutional rationale as definitively interpreted by
the judiciary including our highest court for the enactment of the Constitution of
Kenya (Amendment) Bill 2018, as well as the democratic rationale for its enactment,
however there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy agenda
entitled, Transforming Kenya:Securing Kenya’s Prosperity 2013-2017 (commonly
referred to as the Jubilee Manifesto). The First Pillar of the agenda was Unity and
under the section on Women Empowerment and Equal Share the administration made
the following commitment:

“The Jubilee Government is committed to promoting and protecting the role of
women in society and we will fullyimplement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Odinga launched
the Building Bridges Initiative (BBI) to promote national cohesion and reconciliation
after the 2017 elections. An important focus of the BBI is “inclusivity”, which is at
the’heart of the Constitution of Kenya (Amendment) Bill 201, which guarantees the
inclusion of the majority of the population in national governance. Any inclusion
agenda that marginalizes women is illusory. Kenya will not move forward if women
are kept behind, Kenya moving forward requires women moving forward as well and
it means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the benefits of the BBI.

Parliament therefore has both legal and political reasons to enact this Bill and to do
so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only in
accordance with this Constitution.”

Women are people.The rights of the people men and women are not a gift from the
State, they precede the State and the State is mandated to respect these rights. The
Constitution Article 19(1) recognizes that rights are an integral part of our
“democratic state” and “the framework for social, economic and cultural policies.”

“OUR 20 YEARS IS NOW”



Kenya cannot make progress without adhering to basic principles of the law and
equality of all people. In the 21t Century, Parliament must lead the way in
demonstrating Kenya’s commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in representation.

There is no question of discretion on this matter and the National Assembly must
refuse to entertain dishonest submissions and distractions in the guise of debate on
this very important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: the
Universal Declaration of Human Rights; The Beijing Declaration and Platform for
Action; The African Union Protocol to the African Charter on Human and People’s
Rights on the Rights of Women in Africa (Maputo Protocol); and the Solemn
Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the Eight Episodic
Report by the Committee on the Elimination of Discrimination Against Women
(CEDAW) in November 2017 stated:

“16. The Committee is concerned that seven years after the
adoption of the new Constitution, the rule that no more than
two thirds of elective public bodies are to be of the same
gender (the two-thirds gender rule), is still not being
implemented.”

Global and Regional Contexts and the Sustainable Development Goals No. 5
Kenya is falling behind on her regional and international commitments.

e #he recognition that women comprise half of the population and therefore make a
significant contribution to society is a growing political, social and economic
global reality that dates back to 1945 when it was declared a development agenda
in the United Nations Charter of 1945. This was subsequently addressed in the UN
General Assembly under the UN’s Universal Declaration of Human Rights (1948)
and has since been elaborated in various instruments including the Beijing
Declaration and Platform for Action on Women’s Rights- noted the persistent
inequality of women and men in decision making processes and the Sustainable
Goals which recognized Gender equality and women’s empowerment an integral
to achieving the Sustainable Development Goals (SDGs)- SDG No. 5 (Target 5.5.
Ensure women’s full and effective participation and equal opportunities for
leadership at all levels of decision-making in political, economic and public life)

o Worldwide, the drive to promote women in decision-making positions gained
momentum during the 1980s and early 1990s through a series of international
conferences

o Kenya has ratified international legal instruments that promote women rights
including inclusion in decision making process namely the Convention on

“OUR 20 YEARS IS NOW”



Elimination of Discrimination against Women (CEDAW) and the Protocol to the
African Charter on Human Rights and People’s Rights of Women in Africa popularly
known as the “Maputo Protocol”. The Maputo Protocol under its article 9 provides
for the right to participation in the political and decision making process and that
the States Parties shall combat all forms of discrimination against women through
appropriate legislative, institutional, support women empowerment and other
measures

| The only reason the National Assembly would fail to enact the Constitution of Kenya
(Amendment) Bill 2018 would be if the National Assembly rejects the national and
international laws to which Kenya is subject.

In summary therefore, failure of the National Assembly to pass the Constitution of
Kenya (Amendment) Bill 2018 by at least a two-thirds majority at the second reading,
would mean the only recourse per the Constitution, and the judgments of the
Supreme Court in 2012 and High Court in 2015 and 2017 as well as the advisory by the
NGEC would be invocation of the provisions of Article 261 (6) & (7). We wish to
repeat once more that, the unconstitutionality of the 12t Parliament poses
significant risks to the legal certainty of 12" Parliament. This is a seminal Bill, and
an historical opportunity for the 12t Parliament. Unless Parliament passes the Bill,
the Chief Justice is required by Article 261(7) of the Constitution to advise the
President to dissolve the 12th Parliament.

We urge the National Assembly will play its important leadership role, upholding its
independence and its unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any amendments with any
further delay. '

45

Sincerely,

“OUR 20 YEARS IS NOW”



Representative, Kisumu County Gender Technical Working Group
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cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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Representative, Kisumu County Gender Technical Working Group

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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23" May 2018

PAMBAZUKO LA WANAWAKE MAGHARIBI
7422-40100
Kisumu, Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill").

As a preliminary matter we note that the 12" Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament's refusal to enact
similar legislation during its term. The unconstitutionality of the
12™ Parliament poses significant risks to the legal certainty of 12"

Parliament actions and we would urge the Justice and Legal



Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (8) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.



The foregoing opinion is a basis for action in
accordance with the terms of Article 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court
being duly moved to issue appropriate orders and

directions”

The position of the Supreme Court was echoed in two
subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may
invoke the provisions of Article 261(5)-(7)"; and Centre for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the |
said period of SIXTY (60) DAYS from the date of this order,

the Petitioners or any other person shall be at liberty to

petition the Honourable the Chief Judge to advise the

President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament’s Failure to Enact A Legislative Framework on
Implementation of the Not More Than Two-Thirds Gender

Principle at the National Assembly and Senate” to the Speaker of



the National Assembly Justin Muturi, Speaker of the Senate
Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)
Bill 2018.

- Second, Article 2(1) of the Constitution provides that “This

Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall
be a multi-party democratic State founded on the national values
and principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies

with the minimal constitutional requirements on the



representation of Kenya's female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of

Kenya’'s commitment to democracy.

So far, we have provided the constitutional rationale as
definitively interpreted by the judiciary including our highest court
for the enactment of the Constitution of Kenya (Amendment) Bill
2018, as well as the democratic rationale for its enactment,
however there is a political basis for the enactment of the Bill as

well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya's
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to



promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recogniZes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”



Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21% Century, the
Parliament must lead the way in demonstrating Kenya's
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and

distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in
Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017
stated:

“16.The Committee is concerned that seven

years after the adoption of the new

Constitution, the rule that no more than two
thirds of elective public bodies are to be of



the same gender (the two-thirds gender rule),
is still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12"
Parliament. We urge the National Assembly will play its
important leadership role, upholding its independence and its
unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any

amendments with any further delay.

Sincerely,
Everlyne Knaoya Khaemba
Chief Executive Officer

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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27" May 2018

National Women Steering Committee
Nairobi, Kenya

The Clerk,

Kenya National Assembly

Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY
THE DEPARTMENTAL COMMITTEE OF JUSTICE AND
L EGAL AFFAIRS ON THE CONSTITUTION OF KENYA.
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill”).

As a preliminary matter we note that the 12" Parliament is currently
composed in contravention of the Constitution specifically Articles
27(8) and 81(b), and that this regrettable situation is the result of
the 11" Parliament’s refusal to enact similar legislation during its
term. The unconstitutionality of the 12" Parliament poses
significant risks to the legal certainty of 12t Parliament actions and

we wouid urge the Justice and Legal Affairs Committee and the



National Assembly as a whole to immediately enact the proposed

bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

‘[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.



The foregoing opinion is a basis for action in accordance
with the terms of Article 261(6), (7), (8) and (9) under the
“Transitional and Consequential Provisions” of the
Constitution: by way of the High Court being duly moved to

iIssue appropriate orders and directions”

The position of the Supreme Court was echoed in two subsequent
High Court decisions on Article 81(b), Centre for Rights Education
& Awareness (CREAW) v Attorney General & another [2015] eKLR
which noted in paragraph 111 “should Parliament fail to act,
then doubtless a vigilant Kenyan may invoke the provisions
of Article 261(5)-(7)"; and Centre for Rights Education and
Awareness & another v Speaker of National Assembly & 5 others
[2017] eKLR where the court held that “...if Parliament fails to
enact said legislation within the said period of SIXTY (60)

DAYS from the date of this order, the Petitioners or any other
person shall be at liberty to petition the Honourable the Chief

Judge to advise the President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission
(NGEC) issued -- “Advisory on Invocation of the Provisions of
Article 261 of the Constitution in Relation to Parliament’s Failure to
Enact A Legislative Framework on Implementation of the Not More
Than Two-Thirds Gender Principle at the National Assembly and
Senate” to the Speaker of the National Assembly Justin Muturi,
Speaker of the Senate Ekwee Ethuro. The NGEC Advisory was

also copied to the Justice and Legal Affairs Committee.



Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of immediate

enactment of the Constitution of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall be
a multi-party democratic State founded on the national values and
principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies
with the minimal constitutional requirements on the representation
of Kenya’s female majority. Enactment of the Constitution of Kenya
(Amendment) Bill 2018 is therefore necessary to safeguard our
constitutional democracy. Failure of the Constitution of Kenya

(Amendment) Bill 2018 to receive two-thirds support at the second



reading would be a repudiation of the Constitution of Kenya 2010
as the supreme law, but also of Kenya's commitment to

democracy.

So far, we have provided the constitutional rationale as definitively
interpreted by the judiciary including our highest court for the
enactment of the Constitution of Kenya (Amendment) Bill 2018, as
well as the democratic rationale for its enactment, however there

Is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya’s
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under the
section on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to
promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201, which
guarantees the inclusion of the majority of the population in

national governance. Any inclusion agenda that marginalizes
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well and it means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

5, Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic state”

and “the framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21st Century, the
Parliament must lead the way in demonstrating Kenya’s
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National

Assembly must refuse to entertain dishonest submissions and



distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties including
among others: the Universal Declaration of Human Rights; The
Beijing Declaration and Platform for Action; The African Union
Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa (Maputo Protocol); and the Solemn

Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017
stated:

“16.The Committee is concerned that seven

years after the adoption of the new

Constitution, the rule that no more than two

thirds of elective public bodies are to be of the

same gender (the two-thirds gender rule), is
still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12t

. Parliament. We urge the National Assembly will play its important



leadership role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution
of Kenya (Amendment) Bill 2018 without any amendments with

any further delay.

Sincerely,

T

Winnie Maru,
Member,
NWSC

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga



27t May 2018

Pokot Women Empowerment Org.
P.0.BOX 335-30600]

West Pokot County

Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill").

As a preliminary matter we note that the 12" Parliament is currently

composed in contravention of the Constitution specifically Articles



27(8) and 81(b), and that this regrettable situation is the result of
the 11t Parliament’s refusal to enact similar legislation during its
term. The unconstitutionality of the 12" Parliament poses
significant risks to the legal certainty of 1.2t Parliament actions and
we would urge the Justice and Legal Affairs Committee and the
National Assembly as a whole to immediately enact the proposed

bill without delay.
There are three reasons we supnort this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistert and unequivocal on the
necessity of legislation to guarintee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cazes have consistently pointed out
the severe constitutional conse-juences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the termé of Article 100 [on promotion of
representation of marginélised groups] and of the Fifth
Schedule [prescribing tir:ne-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measurés for giving effect to the one-

third-to-two-thirds gender principle, under Article 81(b)



<

of the Constitution and in relation to the National
Assembly and Senate, should pe taken by 27 August,
2015.

The foregoing opinion is a basis for action in accordance
with the terms of Article 261(6), (7), (8) and (9) under the
“Transitional and Consequential Provisions” of the
Constitution: by way of the High Court being duly moved to

issue appropriate orders and directions”

The position of the Supreme Court was echoed in two subsequent
High Court decisions on Article 81(b), Centre for Rights Education
& Awareness (CREAW) v Attoiney General & another [2015] eKLR
which noted in paragraph 111 “should Parliament fail to act,
then doubtless a vigilant Kenyan may invoke the provisions
of Article 261(5)-(7)”: and Centre for Rights Education and
Awareness & another v Speaker of Nationa| Assembly & 5 others
[2017] eKLR where the court’held that “.._jf Parliament fails to
enact said legislation within the said period of SIXTY (60)

DAYS from the date of this order, the Petitioners or any other
person shall be at liberty to petition the Honourable the Chief
Judge to advise the President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission
(NGEC) issued -- “Advisory on Invocation of the Provisions of
Article 261 of the Constitution in Relation to Parliament’s Failure to
Enact A Legislative F ramework on Implementation of the Not More
Than Two-Thirds Gender Principle at the National Assembly and



Senate” to the Speaker of the National Assembly Justin Muturi,
Speaker of the Senate Ekwee Ethuro. The NGEC Advisory was

also copied to the Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of immediate
enactment of the Constitution of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds ]|
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall be
a multi-party democratic State founded on the national values and
principles of governance in Article 10.” Over 50% of Kenya’s
population is female, therefore répresentation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies
with the minimal constitutional requirements on the representation
of Kenya's female majority. Enactment of the Constitution of Kenya



(Amendment) Bill 2018 is therefore necessary to safeguard our
constitutional democracy. Failure of the Constitution of Kenya
(Amendment) Bill 2018 to receive two-thirds support at the second
reading would be a repudiation of the Constitution of Kenya 2010 “
as the supreme law, but also of Kenya’s commitment to

democracy.

So far, we have provided the constitutional rationale as definitively
interpreted by the judiciary including our highest court for the
enactment of the Constitution of Kenya (Amendment) Bill 2018, as
well as the democratic rationale for its enactment, however there

is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing  Kenya’s
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under the
Séétion on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and |
protecting the role of women in society and we will fully

lmplement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to
promote national cohesion and reconciliation after the 2017

elections. An important focus of the BB| is “inclusivity”, which is at



the heart of the Constitution of Kenya (Amendment) Bill 201, which
guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward as

well and it means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this
Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic state”

and “the framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21st Century, the
Parliament must lead the way in demonstrating Kenya’s

commitment to inclusive and sustainable development by



complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and

distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties including
among others: the Universal Declaration of Human Rights; The
Beijing Declaration and Platform for Action; The African Union
Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa (Maputo Protocol); and the Solemn

Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017
stated: |

“16.The Committee is concerned that seven

years after the adoption of the new

Constitution, the rule that no more than two

thirds of elective public bodies are to be of the

same gender (the two-thirds gender rule), is
still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the

Constitution of Kenya (Amendment‘) Bill 2018 would be if the

1
\



National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12t
Parliament. We urge the National Assembly will play its important
leadership role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution
of Kenya (Amendment) Bill 2018 without any amendments with

any further delay.

Sincerely,

LEAH CHEBET PSIYA

ED-POWEO

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga



)C}Surﬂ Y 86

23" May 2018

Nyarongi Women Network, Homabay County,
GOCESO Lobby CBO, Migori County,

Youth Activista, Migori County,

- Youth Activista, Homabay County

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

Nyarongi Women Network (NWN) is an umbrella network of
thirty (30) semi-autonomous women groups in Nyarongi Division,
Ndhiwa Sub-county, Homa Bay County with a total membership
of 800 women. Similarly, GOCESO Lobby CBO is a network of
fifty two (52) semi-autonomous women groups in Kuria West

Sub-county of Migori County with a total membership of 1,036.



Both networks work around the creation of awareness on Women
and Child Rights, Ending Gender Based Violence on women and
girls and enhancing the entrepreneurial and leadership capacities
of women in the respective counties. Other the other hand, the
two youth Activista chapters mainly work with youth in the two
counties around public participation and accountability in the

utilization of public resources.

We jointly write to express our support for the Constitution of
Kenya (Amendment) Bill 2018 (the “Bill”).

As a preliminary matter we note that the 12" Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament’s refusal to enact
similar legislation during its term. The unconstitutionality of the
12" Parliament poses significant risks to the legal certainty of 12"
Pariiament actions and we wouid urge the Justice and Legal
Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the

necessity of legislation to guarantee that “not more than two



thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.

The foregoing opinion is a basis for action in
accordance with the terms of Arficle 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court
being duly moved to issue appropriate orders and

directions”

The position of the Supreme Court was echoed in two
subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should



Parliament fail to act, then doubtless a vigilant Kenyan may
invoke the provisions of Article 261(5)-(7)"; and Centre for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the
said period of SIXTY (60) DAYS from the date of this order,
the Petitioners or any other person shall be at liberty to
petition the Honourable the Chief Judge to advise the

President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament’'s Failure to Enact A Legislative Framework on
Implementation of the Not More Than Two-Thirds Gender
Principle at the National Assembly and Senate” to the Speaker of
the National Assembly Justin Muturi, Speaker of the Senate
Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Therefore, failure of the WNational Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the



Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)
Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall

be a multi-party democratic State founded on the national values

and principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies
with  the minimal constitutional requirements on the
representation of Kenya's female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of

Kenya’'s commitment to democracy.

So far, we have provided the constitutional rationale as
definitively interpreted by the judiciary including our highest court

for the enactment of the Constitution of Kenya (Amendment) Bill



2018, as well as the democratic rationale for its enactment,

however there is a political basis for the enactment of the Bill as

well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya's
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to
promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBl is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the populaﬁon in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

promises.



Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”

Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21® Century, the
Parliament must lead the way in demonstrating Kenya’s
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and

distractions in the guise of debate on this very important and

overdue Bill.



Kenya is élso a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action;, The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in

Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017

stated:

“16.The Committee is concerned that seven
years after the adoption of the new
Constitution, the rule that no more than two
thirds of elective public bodies are to be of
the same gender (the two-thirds gender rule),
is still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12"
Parliament. We urge the National Assembly will play its

important leadership role, upholding its independence and its



unique role as representative of the people of Kenya, and pass

the Constitution of Kenya (Amendment) Bill 2018 without any

amendments with any further delay.

Sincerely,
Signed:
No. | Name Organization |1.D. No. Signature
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cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga







27t May 2018

Nakuru County Women Leaders,
C/o Kezia Ngina Mbugua

P.O Box 3722 - 20100
NAKURU, KENYA

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 - 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill").

As a preliminary matter we note that the 12" Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament’s refusal to enact
similar legislation during its term. The unconstitutionality of the

12" Parliament poses significant risks to the legal certainty of 121"

A7



Parliament actions and we would urge the Justice and Legal
Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

‘[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that /egislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.



The foregoing opinion is a basis for action in
accordance with the terms of Arficle 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court
being duly moved to issue appropriate orders and

directions”

The position of the Supreme Court was echoed in two
subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may
invoke the provisions of Article 261(5)-(7)"; and Centre for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the
said period of SIXTY (60) DAYS from the date of this order,

the Petitioners or any other person shall be at liberty to |

petition the Honourable the Chief Judge to advise the

President to dissolve Parliament.”

On August 5 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament's Failure to Enact A Legislative Framework on
Implementation of the Not More Than Two-Thirds Gender

Principle at the National Assembly and Senate” to the Speaker of



the National Assembly Justin Muturi, Speaker of the Senafe
Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)
Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall
be a multi-party democratic State founded on the national values
and principles of governance in Article 10.” Over 50% of Kenya’s
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies

with the minimal constitutional requirements on the



representation of Kenya’s female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of

Kenya’s commitment to democracy.

So far, we have provided the constitutional rationale as
definitively interpreted by the judiciary including our highest court
for the enactment of the Constitution of Kenya (Amendment) Bill
2018, as well as the democratic rationale for its enactment,
however there is a political basis for the enactment of the Bill as

well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya's
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to



promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBl is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”



Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21st Century, the
Parliament must lead the way in demonstrating Kenya’'s
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and

distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties
Including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in
Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017
stated:

“16.The Committee is concerned that seven

years after the adoption of the new

Constitution, the rule that no more than two
thirds of elective public bodies are to be of



the same gender (the two-thirds gender rule),
is still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 121
Parliament. We urge the National Assembly will play its
important leadership role, upholding its independence and its
unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any

amendments with any further delay.

Sincerely,

@\Q@"%

Kezia Ngina Mbugua

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga



WOMEN OF KENYA POSITION ON
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018
TALKING POINTS

< The Committee on the Elimination of Discrimination Against Women
(CEDAW) Observations on Kenya's Eighth Episodic Report in
November 2017 stated:

“16. The Committee is concerned thal seven years after the
sdoption of the new Constitution, the rule that no more than two
thirds of eleciive public badies are to be of the same gender (the

two-thirds gender rule), is siill net being implemented.”

< Additionally, Kenya is a signatory to the Sustainable Development
Goals (SDG) and SDG is Gender Equality. The path towards gender
equality is through minimum compliance with the Constitution and
greater representation of women in leadership and law making

especially.

4. We can afford it, what we can't afford is to continue to exclude women
According to the Kenya National Bureau of Statistics Women and Men in Kenya, Facts
and Figures 2017 Booklet, women provide 80% of Kenya's farm labour and manage 40%
of the small holder farms but own only 1%of land and receive just 10% of the available
credit. This cannot change without women legislatorsin parliament to change the laws
and advocate for policies that give women greater ownership of and access to

resources.

Women are taxpayers and significant contributorsto our economic prosperity. Without
women's representation in Parliament and leadership women will continue to receive
less access to credit and resources which will decrease their contribution to the

economy.

Kenya cannot afford not to support women especially in the area of food security, with
the important role women small holder farmers make to feeding the nation. The Big 4
food security agenda cannot be achieved sustainably without unlocking additional
resources (land, credit etc.) for women, which requires women in ail levels of

leadership.

May 18, 2018
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WOMEN OF KENYA POSITION ON
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018
TALKING POINTS

<+ The Constitution of Kenya (Amendment) Bill 2018 is a bill to amend the
Constitution in line with the Supreme Court Advisory Opinion 2 of 2012 and

subsequent High Court decisions as well as the Fifth Schedule to the

Constitution.
We SUPPORT the Constitution of Kenya (Amendment) Bill for the following reasons:

1. TheGender Principle is a Constitutional Right

The Constitution was promulgated on August 27, 2010 almost 2 decade later women are
yet to realize the benefits of equal citizenship and equal opportunity which are

representation inthe national legislature on at least the minimum basis required bythe

Constitution.

In the Supreme Court Advisory Opinion 2 of 2012 Kenya's highest court directed

Parliament that while Article 81(b) was progressive until August 27, 2015.

Since the Supreme Court Opinion there have bheen at least two other High Court

decisions requiring legislation on Article 81(b) and warning of the risk of dissolution of

Parliament.

In August 2016 the National Gender and Equality Commission (NGEC) advised the
Speakers of the National Assembly and Senate of the risk of dissolution per Article

261(6) & (7) if Farliament failed to pass legislation on Article 81(b).

Unless Parliament passes the Bill, the Chief Justice is required by Article 261(7) of the

Constitution to advise the President to dissolve the 12t" Parliament.

2. Thereisnodemocracy without women’s meaningful representation in the

national legislature.

The Constitution of Kenya Amendment Bill (2018) ensures that women are fullyinvolved

inrepresentation and law making at the national level.

May 18,2018



WOMEN OF KENYA POSITION ON
CONSTITUTION OF KENYA (AMENDMENT) BILL 2018

TALKING POINTS
Article 4(2) of the Constitution of Kenya 2010 provides “The Republic of Kenya shall be a

multi-party democratic State founded on the national values and principles of

governance refereed toin Article 10”

< The First Pillar of the Jubilee Coalition's policy agenda -- Transforming Kenya:

Securing Kenya's Prosperity 2013-2017 (commonly referred to as the Jubilee

Manifesto) was Unity and under the section on Women Empowerment and Equal
Share the administration made the following commitment:

“The Jubilee Government is committed to promoting and protecting

the role of women in society and we will fullyimplement the one-third

rule.”

It is time to keep the promise and demonstrate the commitment to inclusion and

national cohesion and development that cannot occur without women.

3. Kenyamust reclaim her place as aleaderinthe region.

Kenya is last in the East Africa Community in terms of women’s representation in
Parliament. Despite having some of the most educated and accomplished womenonthe

continent, Kenyais lastin women's representation in national legislature.

Kenya cannot offer regional leadership while failing to adhere to its national, regional
and international commitments, and certainly not while leaving the majority of its

populalion out of leadership.

Country Representation of Women Constitutional or Legislative
Quotas
Rwanda 64% Yes
Burundi 36% Yes
Tanzania 35% Yes
Uganda 33% Yes
South Sudan 27% Yes
Kenya 22% Yes

Source: QuotaProject.com

May 18, 2018
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25" May 2018

Isiolo Women Social Accountability Group
P. O Box 35470-00100
Nairobi, Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya

(Amendment) Bill 2018 (the “Bill”).

The women of Isiolo County who present this memorandum are
from Garbatulla, Merti and Isiolo Central Sub-Counties and have
been active in championing gender equality and specifically the
right to political inclusion and representation for women as

provided in the Constitution of Kenya 2010.

We are aware that while the Constitution of Kenya provides for

these rights, women still face significant barriers in trying to






participate in political and electoral processes that would enable

them to be elected or nominated into positions of leadership.

We are aware that Articles 27 and Articles 81(b) of the
Constitution of Kenya provide for affirmative action measures to
address the existing imbalance and provide more women an
opportunity to enter both political and non-political decision

making spaces.

We also appreciate that while there exists a formula to ensure
compliance to the not more than two thirds gender threshold
within the Counties, such a mechanism does not exist at the
national level. This has resulted in both the 11" Parliament and
the current 12" Parliament failing to meet the gender threshold

as provided in the Constitution of Kenya.

We are aware that there have been various initiatives to compel
both the 11" and 12" Parliaments to pass legislation to ensure
that the note more than two-thirds gender threshold is met in
Parliament. These include decisions of the Constitutional Courts
which have found that the 11" Parliament failed in its duty to
pass legislation to give effect to the not more than two thirds

principle in Parliament.

On February 12" 2018 The Constitution OF Kenya (Amendment)
Bill, 2018 was published and the bill proposes a formula to
ensure that the not more than two thirds gender rule is observed

in Parliament.



We the women of Isiolo are in support of this bill and urge
Parliament to pass the same with immediate effect to ensure that
it complies with the law and ensures women enjoy the right to

political participation and representation.
We support this Bill as is on the basis of:

First, we acknowledge the fact that both Supreme Court and
High Court have since 2012, pointed out the serious
consequences for failing to pass legislation on the two thirds
gender rule which include possible dissolution of the 12"

Parliament which currently does not meet the gender threshold.

This was the position held in the case of Centre for Rights
Education & Awareness (CREAW) v Attorney General & another
and Centre for Rights Education and Awareness & another v

Speaker of National Assembly & 5 others [2017] eKLR

Failure of the National Assembly to pass the Constitution of
Kenya (Amendment) Bill 2018 at the second reading in
Parliament, would mean the only recourse per the Constitution,
and the judgments of the Supreme Court in 2012 and High Court
in 2015 and 2017 would be dissolution of Parliament, which

would have serious consequences for the Country.

To avoid the dissolution of Parliament, the Justice and Legal
Affairs Committee must therefore advise the National Assembly
as to the urgency and importance of immediate enactment of the

Constitution of Kenya (Amendment) Bill 2018 as is.



Second, Enactment of the Constitution of Kenya (Amendment)
Bill 2018 is necessary to safeguard our constitutional democracy
and our values under Article 10. Failure of Parliament to pass the
Constitution of Kenya (Amendment) Bill 2018 would be an insult
to the Constitution of Kenya 2010 as the supreme law, but also of

Kenya’'s commitment to democracy.

Third, in 2013 the Jubilee administration came into office and
made commitments towards Women Empowerment and
committed to promoting and protecting the role of women in
society which includes fully implementing the one-third

rule.”

Failure to pass the Constitution of Kenya (Amendment) Bill
Kenya 2018 as is, therefore also undermines the commitments
made by the Jubilee Administration on championing political

inclusion and empowerment of women of Kenya.

Fourth: Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in

Africa.



All these International and regional human rights treaties have
specific provisions which champion gender equality and women’s

right to inclusion and political participation.

In addition Kenya is also one of the Countries that has
committed to achieving Sustainable Development Goal 5 on

gender Equality.

We the women of Isiolo are certain that failure of Parliament to
pass the Constitution of Kenya (Amendment) Bill 2018 as is will
result in Kenya failing to meet its obligations under regional and

international treaties it has signed.

This Bill provides a historical opportunity for the 12™ Parliament
to act and chart a new chapter where the Constitution of Kenya is
complied with for the benefit of not only women but also the

entire nation of Kenya.

We urge the National Assembly to play its important leadership
role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution
of Kenya (Amendment) Bill 2018 without any amendments and

without any further delay.



Sincerely,

INAME]

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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Center for Rights Education and Awareness
P. O Box 35470-00100
Nairobi, Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill").

The Centre for Rights Education and Awareness has been at the
forefront of trying to ensure that a mechanism for the
implementation of the gender principle is realised within the
stipulated constitutional timelines. To this end, we have employed

both judicial and extra- legal means



We submit that the Constitution Amendment Bill 2018 is a
positive attempt to provide for women constitutional rights

guaranteed in Article 81(b) and 27.

The Constitution of Kenya 2010 in the Bill of Rights under Article
27 (6) states that the State shall take legislative and other
measures to implement the principle that “not more than two-
thirds of members of elective and appointive bodies shall be of

the same gender.”
We support this Bill on the basis of:

First, we acknowledge the urgency of the need to legislate on a
mechanism to actualize the “not more than two-thirds gender
principle. This being the eighth year since the promulgation of our
Constitution and three years since the deadline given by the

Supreme Court.

Secondly, the Courts have intensely adjudicated this matter,
since 2012, the Courts have pointed out the dire consequences
on the non-compliance with the constitutional provisions
contained in Article 261 (6) & (7) which provides for the
dissolution of parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of

required legislation], we are of the majority opinion



that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, uncler Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.

Two subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may
invoke the provisions of Article 261(5)-(7)"; and Centre for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the
said period of SIXTY (60) DAYS from the date of this order,

the Petitioners or any other person shall be at liberty to

petition the Honourable the Chief Judge to advise the

President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament’'s Failure to Enact A Legislative Framework on
Implementation of the Not More Than Two-Thirds Gender
Principle at the National Assembly and Senate” to the Speaker of

the National Assembly Justin Muturi, Speaker of the Senate



Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Thirdly, it is imperative that this matter is finally dealt with at this
opportune moment and avoid the dissolution of Parliament. The
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)

Bill 2018.

Fourthly, we must all endeavour to protect and defend the
Supreme Law of our Republic and the Sovereignty of its people.
Enactment of the Constitution of Kenya (Amendment) Bill 2018 is

therefore necessary to safeguard our constitutional democracy.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

The women who form part of the Kenyan population also reserve
the right not as a favour from the state, but as their Constitutional
right which the state is mandated to respect. As such, there can
be no sustainable progress if the majority are not included in the

governance and development processes.



As a signatory to various international treaties including among
others: the Universal Declaration of Human Rights; The Beijing
Declaration and Platform for Action; The African Union Protocol
to the African Charter on Human and People’s Rights on the
Rights of Women in Africa (Maputo Protocol); and the Solemn
Declaration on Gender Equality in Africa, it is incumbent upon the
various arms of government to ensure the fulfilment of the
objectives and aspirations in the above mentioned conventions

and treaties.

In Conclusion, this is a germinal Bill and an historical opportunity
for the 12" Parliament. First and foremost we implore the JLAC
to present the Constitutional Amendment Bill 2018 as is and
further urge the National Assembly to play its important legislative
role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution

of Kenya (Amendment) Bill 2018 without any delay.

Si rely, .
—LCR

Center fof ights Education and Awareness.

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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CRE-CO

MUUNGANO WA ELIMU
YAKATIBA

CONSTITUTION AND REFCRM
EDUCATION CONSORTIUM - CRECO

Upperhill off Matumbato Road, Next to International Guest House, House No. 4
P.O.Box 2231 Nairobi CITY SQUARE 00200 Tel :020 2714762 / 63 / 3590735 / 0722 - 209779
Email: creco@africaonline.co.ke - Website: www.crecokenya.org

" May 2018

The Clerk,

Kenya National Assembly
Parliament Buildings
P.O. Box 41842 - 00100
NAIROBI, KENYA

20205779 2
5o LoD

RE:  RESPONSE TO CAL!. FOR PUBLIC PARTICIPATION BY THE DEPARTMENTAL
COMMITTEE OF JUSTICE AND LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

—

Dear Sii,
Greetings from the Constitution and Reform Education Consortium — CRECQ

CRECO iz a coalition of 23 Civil Society Organizations (CSOs) acrcss Kenya working on
democracy, governai:<e, legal and human rights issues. It was founded in 199 ® and
registered as a Charitable Trust. The Consortium is composed of CSOs workirg in different
sectors but with a common aim of promoting constitutionalism and good governance in

Kenya.

As i conSortium grounded in the struggle for a new Constiutional dispensation and naw
working towards a culture of constitutiona..sm, we have been dismayed that akey ... . -
constitutional principle such as tre >/zrds Gender pri:iple remains fully urireatised over 7

years after the Constitution of Kenya 2010 was promulgatea.






It is in this vein that we write to express our support for the Constitution of Kenya

(Amendment) Bill 2018 (the “Bill”).

As a preliminary matter we note that the 12 Pariiament is currently composed in
contravention of the Constitution specifically Articles 27(8) and 81(b), and that this
regrettable situation is the result of the 11 Parliament’s refusal to enact similar legislation
during its term. The unconstitutionality of the 12 Parliament poses significant risks to the
legal certainty of 12" Parliament actions and we would urge the Justice and Legal Affairs
Committee and the National Asserbly as a whole to immediately enact the proposed bill

without delay.
CRECO supports this Bill for the following ireasons.
1. Compliance with CoK 2010 and Legislative mandate of Parliament

The Bill is an outstanding deliverable of Parliament, both the National Assembly and the
Senate. The jurisprudence from 2012 to date, frony the Supreme Ccurt to the High Court has
been consistent and unequivocal on the necessity of legislation to guarantee that “not
more than two thirds of the members of elective bodies shall be of the sama gender.”
Indeed, the court cases have consistently pointed out the severe constitutional
consequences of non-compliance which are contained in Articles 261 (6) & (7), which
provide for the dissolution of Parliament. In the Supreme Court Advisory Opinion 2 of 2012

paragraphs 79 & 80 the court i+=ld that:

“[Bearing in mind the terrns of Article 100 [on promotion of represeriziion cf
marginalised groups] and of the Fifth Schedule [prescribing time-frames for the
enactment of required legisiation], we are of the majority opinion that legisiative
measures for giving effect to the one-third-to-two-thirds gender principle, under
Article 81(b) of the Constitution and in relation to the National Assembly and Senate,

should be taken by 27 August, 2015.

The foregoing opinion is 2 basis for actior irnvaccordance with the terms of Ariisle
261/6). (7), (8) and (9) under the “Transitional aind Cea:_ 25vental Provisions” of the
Cor=zitutic.s: = iy of the High Court being duly mz-ved te :ssue 57 w:iiste orders

and directions”






The position of the Supreme Court was echoed in two subsequent High Court decisions on
Article 81(b), Centre for Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should Parliament fail to act, then
doubtless a.vigilant Kenyan may invoke the provisions of Article 261(5)-(7)”’; and Centre for
Rights Education and Awareness & another v Speaker of National Assembly & 5 others
[2017] eKLR where the court held that “... if Parliar::ent fails to enact scid legislation within

the said period of SIXTY (60) DAYS from the date of this order, the Petitioners or any other

person shall be at liberty to petition the Honourable the Chief Judge to advise the President

to dissclve Parliament.”

On August 5, 2016 the National Gender and Equality Commissicn (NGEC) issued —~ “Advisory
on Invocation of the Provisions of Article 261 of the Constitution in Relation .o Parliament’s
Failure to Enact A Legislative Frafnework on Implementatior of the "ot More Than Two-
Thirds Gender Principle at the National Assembly and Senate” to the Speaker of the
National Assembly Justin Muturi, Speaker of the Senate Ekwee Ethuro. The NGEC Advisory

was also copied to the Justice and Legal Affairs Committee.

Therefore, failure of the Naticnal Assembly to pass the Corstitution of Kenya (Amendment)
Bill 2018 by at least a two-thirds majority at the second reading, wouid mean the only
recourse per the Constitution, and the judgments of the Supreme Court in 2012 and High
Court in 2015 and 2017 as well as the advisory by the NGEC would be invocation of the
provisions of Article 261 (6) & (7). To avoid the dissolutioii of Parliament, the Justice and
Legal Affairs Committee must therefore advise the Nationzl Assembly as to the urgency and

importance of immediate enactment of the Constitution of Kenya (Amendment) Bill 2018.
2. Supremacy of the Constitution - National Values and Principles of Governance

Article 2(1) of the Constitution provides that “This Constitution is the supreme law of the
Republic and binds all persons and all State organs at both levels of government.” Further,
Article 4(2) provides that “The Republic cf Kenya chali be a muiti-party democratic State
founded on the nat!onon values and principles of girrernance in:Article 10.”" Cver 50% of
Kenyas populatlon is female, LI erefure repre5°ntat|on that is democratic must a0 a
mlmmum- repr;sen_t the m?..j.c._lty populaticinin tiv proportions recquir:d in the CO:"ST.:Equ.’-:'..
There is no constitutional democracy without ensuring that the national legislature

complies with the minimal constitutional requirements on the representation of Kenya’s
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female majority. Enactment of the Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of the Constitution of Kenya
(Amendment) Bill 2018 to receive two-thirds support at the second reading would be a
repudiation of the Constitution of Kenya 2010 as the supreme law, but also of Kenya’s

commitment to democracy.

So far, we have provided the constitutional rationale as definitively interpreted by the
judiciary including our highest court for the enactment of the Constitution of Kenya
(Amendment) Bill. 2018, as weil as the democratic rationale for its enactment, however

there is a political basis for the enactmant <f the Bill as well.

3. Implementation of the Jubilee Manifesto, The Building Bridges Initiative and other

National and International Instruments and Policies.

In 2013 the Jubilee Coalition came into office with a policy agenda entitled, Transforming
Kenya: Securing Kenya’s Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under the section on Worien

Empowerment and Equal Share the administration made the following commitment:

“The Jubilee Government is committed to promoting and protecting the rcle of women in

society and we will fully implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Odinga !aunched the
Building Bridges Initiative (Bbi} to promote national cohesion and reconciliation atie: the
2017 elections. An important focus of the BBI is “inclusivity”, which is at the heart of the
Constitution of Kenya (Amendment) Bill 201, which guarantees the inclusion of the majority
of the population in national governance. Any inclusion agenda that marginalizes womei: is
illusory. Kenya will not move forward if wormen are kept behind, Kenya moving forward
requires women moving forward as wel! 2ixd it means concrete practical actions not mere

promises.
Parliament passing the Rill wc:ild be a practical 2..ample of the benefits of the BRI.

-Parliament therefore has both legal and political reasons to ¢i:act this Bill and to do so

witiiout ary delaye.
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Article 1 of the Constitution of Kenya 2010 (the “Constitution”), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only in accordance

with this Constitution.”

Women are people. The rights of the pecple men and women are not a gift from the State,
they precede the State and the State is mandated to respect these rights. The Constitution
Article 19(1) recognizes that rights are an integral part of our “democratic state” and “the

framework for social, economic and cultural policies.”

Kenya cannct make progress without adhering to basic principles of the law and equality of
all people. In the 21™ Century, the Parliament must lead the way in demonstrating Kenya’s
commitment to inclusive and sustainable development by corplying with the legal

framework on the inclusion of women in representation.

There is no question of discretion on this matter and the National Assembly must refuse to
entertain dishonest submissions and distractions in the guise of debate on this very

important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: the
Universal Declaration cf Human Rights; The Beijing Declaration and Plztform for Action; The
African Union Protocol to the African Charter on Human and People’s Rights on the Rights
of Women in Africa (Maputo Protocol); and the Solemn Declaration on Gender Equality in

Africa.

* Finally, we wish to draw your attention to the Cbservations on the Eight Episodic Report by
the Committee on the Elimination of Discrimination Against Women (CEDAW) in November
2017 stated:

“16. The Committee is concerned that seven years after the

adoption of the new Constitution, the rule that no mare than two

thirds of elective public bodies are to be of the same gender (the
two-thirds gender rule), is stil! not being implementead.”

Kenya is falling behind on her regional and international commitments.

The only reason the Nationai Assembly would fail to enact the Constitution: of Renya
(Amendment) Bill 2018 weuid be if the i:ational Assembiy rejects the agtior.zi and

international laws to which Kenya is subject.



This is a ground-breaking Bill, and a historical opportunity for the 12™ Parliament. We urge
the National Assembly to provide leadership, upholding its independence and its
exceptional role as representative of the people of Kenya, and pass the Constitution of

Kenya (Amendment) Bill 2018 without any amendments and any further delay.

Sincerely,

The Chief Justice of Kenya, David Marzga
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MEMORANDUM 'h/ Dﬁ Fens o
v Ql},‘
TO: Office of the Clerk b ek e
\] ;2/ 82
FROM: Alexander Roberts A CUM ‘ / /8

DATE: March 8%, 2018

SUBJECT: Two Thirds Gender Constitutional Rule Applied In Parliament

There has long been a necessity to better conform to the two thirds gender provision
outlined within the Constitution of Kenya since the original passing of the institutional
memorandum back in 2010. The original statement outlined in section 81 (b) states clearly that
by law two thirds of the seats held by elected members of Parliament must be held by female’s
who were duly elected within their respective districts.

This was in essence designed to help to ensure that the letter of the law is adhered to
while providing an equal opportunity and platform for the women of Kenya to hold positions of
power and influence as well as to uphold better principles of representation within this great
nation.

The original outlining within the Constitution is clear, and it must be adhered to as it is
and remains the standard for the political discourse within the great nation of Kenya.

Despite the mandated needs for requiring a minimum of one third of the Members of
Parliament to be female, the standard has not yet been held to bare to the capacity and capability
of the body.

In fact, since the initial Section 81 (B) was passed within the Constitution of Kenya

nearly a decade ago in 2010, women have never held a minimum of one third of the needed seats




and any sort of timeline regarding scaling up the number of seats being held has not, as of yet,
been adequately undertaken within Kenya’s Parliament.

There is an unquestionable need for the women of Kenya to hold and maintain a fair
representative number within the nation’s Parliamentary body. As the leading government and
law-making institution, the government has the opportunity to ‘lead by example’ as the process
of county level devolution continues to make changes throughout the nation.

Indeed the two-thirds gender rule can be an instrumental in Kenya continuing to be a
leader of progress and democratic equality throughout the region, the African continent and the
developing world.

More than anything, this constitutes an absolute reason why the Parliament should
continue with it’s progress towards the creation of ‘special seats’ within the body in order to
better uphold the tenants of representation of the women of Kenya.

The Bill being proposed is by far the most realistic path way towards the assurance that
more equitable gender representation shall and will be attained by the nation’s highest body.

Furthermore, the timeline being proposed (that of 20 years from the next general election
in the year 2022) is realistic and scalable to achieve the mandated goals. It would indeed be
preferable to encourage a ten year timeline for this objective (setting the bar at 2032) but when
all factors are considered, this twenty year objective must be adhered to.

For Kenya to continue its ascent into the leading nations of both the region and the world,
there must be in place measures that ensure that the memorandum to enforce the two-thirds
gender Bill are implemented.

There must be a set of clear and measurable objectives that show a progress in terms of

sheer number of seats towards this goal. Additionally there simply can’t be terms of ‘blind faith’,



when it comes to such a crucial issue of gender equality. Terms of monitoring and evaluating the
progress of the two-thirds rule must be implemented.

Perhaps most importantly regarding the entirety of the extremely broad issue regarding
gender equality within Kenya is the imperative need for an independent ministry specifically
designed and catered for issues and needs of the women of Kenya.

That is why, in my estimation, that while the two-thirds rule for women holding seats
within Parliament is an extremely significant step there must be a further addition in order to
ensure that all of Kenya’s women are represented.

A motion should truly be tabled pushing for an inciependent Ministry of Gender
(branching off from the existing Ministry of Gender, Sports and Art) as to better here the needs
of Kenya’s female stakeholders and to promote continued policies of inclusion both within and
outside of Government institutional hallways.

The formation and continued government support of such a ministry would take large
scale steps towards ensuring the adherence to the two-thirds gender rule within Parliament, and
to promote and advocate for gender equality for women in the private sector, the public sector
and those marginalized by society.

Such measures would truly help to cement Kenya’s deserved place among the leading

nations of Africa.

Thank you for your time on this International Women’s Day
Sincerely,

Alexander Roberts
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SUBMISSION OF MEMORANDA-MEMBERSHIP OF THE NATIONAL ASSEMBLY
AND OTHER BUSINESS OF PARLIAMENT AND ITS COMMITTEES

From : Peter K. Omusula <pomusula@usiu.ac.ke> Thu, Mar 15, 2018 05:17 PM

Subject : SUBMISSION OF MEMORANDA-MEMBERSHIP OF 221 attachment
THE NATIONAL ASSEMBLY AND OTHER
BUSINESS OF PARLIAMENT AND ITS
COMMITTEES

To : clerk@parliament.go.ke
Cc : Dorothy W. njoroge <dwnjoroge@usiu.ac.ke>

Good Evening,
Pursuant to Article 118 (1) and Standing Order 127 (3), and the advertisement that

was put in National dailies, I hereby submit my representation in the matter of

consideration by National Assembly-The Constitution of Kenya (Amendment) Bill, 2018

DISCLAIMER: All the information contained in this email message is strictly confidential and may be

legally privileged. Such information is intended exclusively for the use of the designated recipient(s). Any

disclosure, copying or distribution of all.or part of the information contained herein or other use of or the

taking of any acticn in reliance upon this information by third parties is prohibited and may be unlawful. If /9(
(1

you have received this email message in error please delete it immediately and notify the university
through email at ulc@usiu.ac.ke \3;}/
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MEMORANDA
To: The Clerk Kenya National Assembly,
Parliament Buildings,
P.O Box 41842 - 00100,
Nairobi Kenya.
Email: clerk@parliament.go.ke
From: Peter K. Omusula
Date: March 15, 2018.

SUBJECT: MEMORANDA TO NATIONAL ASSEMBLY IN MATTER OF
CONSIDERATION BY THE NATIONAL ASSEMBLY-THE CONSTITUTION OF
KENYA (AMENDMENT) BILL, 2018.

This memorandum summarizes my views on amending the constitution of Kenya to ensure that
the membership of the national assembly and the senate conforms to the two-thirds gender
principle through the creation of special seats that will ensure that the gender principle is realized
over a period of 20 years from the next general elections. These are the two sections of the
memoranda. I also attach herein, handouts that clearly explain my suggestions for improvement.

For further information, please contact Peter K. Omusula on 0720320935 or pmzura@yahoo.com.
SUGGESTED IMPROVEMENTS TO THE AMENDMENTS

I recognize and applaud the efforts of the National Assembly to realize that gender principle is
realized over a period of 20 years from the next general elections. The bill seeks to amend Article
90 (1), 90 (2), 97 (1), 98 (1) (b) and 177 of the Constitution. The principal object of this Bill is to
amend the Constitution to ensure that the membership of the National Assembly and the Senate
conforms to the two thirds gender principle enunciated in Article 8 1 (b) of the Constitution which

provides that:

The electoral system shall comply with the following principles —(b) not more than two-thirds of
the members of elective public bodies shall be of the same gender; be able to compete on an equal

plane. The Bill therefore proposes to amend Articles 81, 97, 98 and 177 of the Constitution so as



provide that the two-thirds gender rule for elective positions shall lapse twenty years from the next
general election. The bill also seeks to cap the term of nominated members of parliament or county
assembly to a maximum of two terms. Furthermore, it also seeks to ensure that the special seats
are allocated proportionate to the number of seats won by a political party, determined after a
general election and that a beneficiary of the affirmative action clause serve a maximum of two

terms under the affirmative action clause.

This Bill therefore seeks to give effect to the one-third gender principle through the creation of
special seats that will ensure that the gender principle is realized in Parliament for a period of
twenty years from the next general election. It is hoped that by that time, both genders will have

been given a level playing field and will.

While recognizing these achievements, I belief that the Bill could have gone further to reduce the
period of realizing gender principle from 20 years after the next general elections to about 5 years.
This is because a justification on why it should happen five years after the next general elections
is not given-could it be the majority (who men) in both houses are employing delaying tactics?
This will enhance representation of women in both senate and national assembly. Besides these
are house where key decision making and legislations that affects the entire country are made.

Woman should get into this positions as soon as possible for the good of the society.

CC: ALL COMMITTEES OF PARLIAMENT
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TO

The Clerk

Kenya National Assembly
Tel: 254 2 2221291 or 2848000
Fax: 254 2 2243694

Nairobi .

Dear sir,

RE: MEMORANDUM - THE CONSTITUTION OF KENYA (AMMENDMENT) BILL,
2018.

This Paper is Authored and presented by Hassan Issack Hache — PhD Candidate
(Development Studies, MPA, BPA (Honors), HRM (Dip) of Kisii University

The above matter refers, I afore mentioned person who is a Kenyan citizen would like to air my
views from academic background based on the following concept.

DEFINING DEMOCRACY
Democracy may be a word familiar to most, but it is a concept still misunderstood and misused

in a time when totalitarian regimes and military dictatorships alike have attempted to claim
popular support by pinning democratic labels upon themselves. Yet the power of the democratic
idea has also evoked some of history's most profound and moving expressions of human will and
intellect: from Pericles in ancient Athens to Vaclav Havel in the modem Czech Republic, from
Thomas Jefferson's Declaration of Independence in 1776 to Andrei Sakharov's last speeches in

1989.

In the dictionary definition, democracy "is government by the people in which the supreme
power is vested in the people and exercised directly by them or by their elected agents under a

free electoral system." In the phrase of Abraham Lincoln, democracy is a government "of the

people, by the people, and for the people." NATIONAL ASSEMBLY
RECEIVED

16 MAR 2018
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Freedom and democracy are often used interchangeably, but the two are not synonymous.
Democracy is indeed a set of ideas and principles about freedom, but it also consists of a set of
practices and procedures that have been molded through a long, often tortuous history. In short,
democracy is the institutionalization of freedom. For this reason, it is possible to identify the
time-tested fundamentals of constitutional government, human rights, and equality before the

law that any society must posses to be properly called democratic.

Democracies fall into two basic-categories, direct and representative;"In a direct democracy, all
citizens, without the intermediary of elected or appointed officials, can participate in making
public decisions. Such a system is clearly only practical with relatively small numbers of people-
in a community organization or tribal council, for example, or the local unit of a labor union,
where members can meet in a single room to discuss issues and arrive at decisions by consensus
or majority vote. Ancient Athens, the world's first democracy, managed to practice direct
democracy with an assembly that may have numbered as many as 5,000 to 6,000 persons-
perhaps the maximum number that can physically gather in one place and practice direct
democracy.

Modern society, with its size and complexity, offers few opportunities for direct democracy.
Even in the northeastern United States, where the New England town meeting is a hallowed
tradition, most communities have grown too large for all the residents to gather in a single

location and vote directly on issues that affect their lives.

Today, the most common form of democracy, whether for a town of 50,000 or nations of 50
million, is representative democracy, in which citizens elect officials to make political decisions,
formulate laws, and administer programs for the public good. In the name of the people, such
officials can deliberate on complex public issues in a thoughtful and systematic manner that
requires an investment of time and energy that is often impractical for the vast majority of

private citizens.

How such officials are elected can vary enormously. On the national level, for example,
legislators can be chosen from districts that each elect a single representative. Alternatively,

under a system of proportional representation, each political party is represented in the



legislature according to its percentage of the total vote nationwide. Provincial and local elections
can mirror these national models, 'or choose their representatives more informally through group
consensus instead of elections. Whatever the method used, public officials in a representative
democracy hold office in the name of the people and remain accountable to the people for their

actions.

Democratic Society
Democracy is more than a set of constitutional rules and procedures that determine how a

government functions. In a democracy, government is only one element coexisting in a social
fabric of many and varied institutions, political parties, organizations, and associations. This
diversity is called pluralism, and it assumes that the many organized groups and institutions in a

democratic society do not depend upon government for their existence, legitimacy, or authority.

Thousands of private organizations operate in a democratic society, some local, some national.
Many of them serve a mediating role between individuals and the complex social and
governmental institutions of which they are a part, filling roles not given to the government and
offering individuals opportunities to exercise their rights and responsibilities as citizens of a

democracy.

These groups represent the interests of their members in a variety of ways—by supporting
candidates for public office, debating issues, and trying to influence policy decisions. Through
such groups, individuals have an avenue for meaningful participation both in government and in
their own communities. The examples are many and varied: charitable organizations and
churches, environmental and neighborhood groups, business associations and labor unions.

In an authoritarian society, virtually all such organizations would be controlled, licensed,
watched, or otherwise accountable to the government. In a democracy, the powers of the
government are, by law, clearly defined and sharply limited. As a result, private organizations
are free of government control; on the contrary, many of them lobby the government and seek to
hold it accountable for its actions. Other groups, concerned with the arts, the practice of religious
faith, scholarly research, or other interests, may choose to have little or no contact with the

government at all.



In this busy private realm of democratic society, citizens can explore the possibilities of freedom
and the responsibilities of self-government—unpressured by the potentially heavy hand of the
state.

THE PILLARS OF DEMOCRACY
e Sovereignty of the people.

e Government based upon consent of the governed.
e Majority rule.

e Minority rights.

e Guarantee of basic human rights.

e Free and fair elections

e Equality before the law

e Due process of law.

e Constitutional limits on government.

e Social, economic, and political pluralism.

e Values of tolerance, pragmatism, cooperation, and compromise.

The Rule of Law and Gender — Dynamic Rules in African Societies.
The rules of law is defined as a system based on objective rules which are usually applied on

institutions which ensure the appreciated application of such rules.

Both legal framework and independent judiciary capable of enforcing the law without regard to

persons as required.

The rule of law ensures that everyone, citizens and government a like is subject to the same

predictable norms instead of the wishes of powerful individuals.

The rules law stands for the supremacy of law equally before the law and the certainty of law. It
creates stability and in still confidence and the perceptional of fair and non discriminant

treatment.



But most of the African and Western countries embraced custom laws. In their constitutions
which discriminate against women on matter regarding inheritance marital. Rights, succession

rights, property rights and maintenance.

Though most of the countries/nations include some bills rights in their constitutions, it conquers
with laws of land and fails to address gender biased laws which treat men and women unequal

before the law.

Political independence did not therefore guarantee women equal treatment before the law equal
citizenship rights and equal rights to property for example, in Zimbabwe, Lesotho, Swaziland,
Namibia and Botswana women were treated as minors, who could not borrow from banks

without the approval of their spouses,

Existing mechanisms including the courts of law the police and other law enforcement organs

have in built gender biases which affect women negatively in the administration of justice.

Court procedures are cumbersome and unnecessary complicated for ordinary men and women.
Again due to the existing sexual division of labor which overburdens women, many women
would rather settle their cases out of the court system where cases drag for too long and take too

much of their time.

Very few women would report not of all take legal action when their rights are violated by close
relatives or spouses, especially in cases such as battering and rape may be due to costs or fear of

intimidation or cultural norms or taboo.

The police force which is essentially male dominated is also quite gender insensitive when it

comes to handling cases involving women as victims or offenders.

For instance, prostitution is considered illegal in most countries in Africa but women are the only
victims when the police round up prostitutes in the name of a cleaning up the cities. Red lights

cases of rapes are sexual violence in custody and in prisons are rampant.

Issues of domestic violence, rape, genital mutilation (FGM) and incest goes unreported or has
no fair legal framework systems from gender perspectives since there are no substantive aspects

of the rules of law to protect then structurally.



Such violences are considered as an act of private individuals for which the state is not to be held

accountable. This perception has handicapped the legal system in its attempt to deal with such

cases.

POLITICAL GENDER ANALYSIS FROM 1° TO 11™ PARLIAMENT

YEAR ELECTED SEAT | NOMINATION | TOTAL ELECTED | TOTAL
CONSTITUENCIES | MEN NOMINATIONS
1993 0 0 158 158 12
1969 0 0 158 158 12
1974 01 01 158 157 11
1979 04 02 158 154 10
1983 05 01 158 153 11
1988 02 01 188 186 11
1992 02 00 188 186 11
1997 06 01 188 182 11
2002 04 05 210 206 07
2007 10 08 210 200 04
2013 16 06 290 274 06
50 25 2064 2014 132

Source: Hassan Hache 2018

This translates to 2.42% of women representation since independence for elective posts and for
nomination 18.9% .

Democratization of Suffrage in 22 OECD Countries.

COUNTRY MALE UNIVERSAL FEMALE UNIVERSAL
SUFFRAGE SUFFRAGE
Australia 1903 1908
Australia 1907 1908
Belgium 1919 1948
Canada 1915/18 1920
Denmark 1906 1918
Finland 1848 1906
France 1869/71 1946
Germany 1918 1919
Great Britain 1877 1928




Greece 1215 1952
Iceland 1918/22 1915
Ireland 1912/18 1918/22
Italy 1925 1946
Japan 1918/19 1947
Luxembowy {1 1918/19 1919
Netherlands 1819 1919
Norway 1897 1893
Newzealand 1911 1913
Norway 1887 1869/1931
Portugal 1911 1974
Spain 186971907 1869/1931
Sweden 1921 1921
Switzerland 1848/79 1971

The above references reflects how marginalization of women was reflected across the world since
government and democracy was born and practice. Looking at the proposed bill | hereby suggest the
following suggestions /omissions to the bill and the current article 90,97 & 98.

Article 90 of the constitution amended (1A) OK.
Articles 97 of the constitution amended (a) and (b) need to be inserted as follows :

To be determined before general elections 2022 where special constituencies and wards would be
reserved for women amongst the 290 constituencies and 1450 wards across the 47 counties where [EBC
and registrar of political partied are tasked to protect and rotate in a 5 year term plan spreaded over 30
years as a testing pilot trial. For example the 30 mandera wards would have 20 men and 10 women
elected by the voters where Mandera east and south for constituencies reserved for women in 2022,
Mandera west and north 2027, LAFE AND BANISA 2032 like wise for atleast two wards from the 6
constituencies each 5 year rotation basis. For Nairobi 6 constituencies reserved for women out of the 17
and 29 wards out of 85. This will nominations for MCAs and the 47 women reps across the country and
instead all deputy governors will be women come 2022 general election.

Interms of monitary gains the treasury will save
47 x 1,000,000 = Ksh 47,000,000 (From salary and other allowances of the current women reps ).

800 x 500,000 = Ksh 400,0000 (from MCA nominated salaries and allowances per month)

7




Total per year is Ksh 400,000,000 x 12 = ksh 4,800,000,000
47,000,000 x 12 = Ksh 564,000,000
Grand savings per annum = ksh 5,364 billion.

This can pay the striking Teachers, Lecturers, Doctors which has become a perennial problem that has
disrupted service delivery for the last 10 years and recurring.

Article 98 has no problem since the 16 nominated senators is a third of 47.

Its my prayer that my input as a citizen of this great nation will find your sober minds and be put before
other stakeholders in a forum that is all inclusive

HASSAN HACHE
MOBILE NO : 0705477685

EMAIL: hache84@yahoo.com
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The Clerk,

Kenya National Assembly
Parliament Buildings
P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill?).

As a preliminary matter we note that the 12% Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament’s refusal to enact
similar legislation during its term. The unconstitutionality of the
12" Parliament poses significant risks to the legal certainty of 121"



Parliament actions and we would urge the Justice and Legal
Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the

necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:

‘[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legisiative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.



The foregoing opinion is a basis for action in
accordance with the terms of Arficle 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court
being duly moved to issue appropriate orders and
directions”

The position of the Supreme Court was echoed in two
subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan'may

invoke the provisions of Article 261(5)-(7)"; and Centre for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legisiation within the
said period of SIXTY (60) DAYS from the date of this order,

the Petitioners or any other person shall be at liberty to

petition the Honourable the Chief Judge to advise the
President to dissolve Pariiament.”

On August 5, 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament's Failure to Enact A Legislative Framework on
Implementation of the Not More Than Two-Thirds Gender
Principle at the National Assembly and Senate” to the Speaker of



the National Assembly Justin Muturi, Speaker of the Senate
Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the

National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)
Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall
be a multi-party democratic State founded on the national values
and principles of governance in Article 10 Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies

with  the minimal constitutional requirements on the



representation of Kenya’s female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of
Kenya’s commitment to democracy.

So far, we have provided the constitutional rationale as

definitively interpreted by the judiciary including our highest court

for the enactment of the Constitution of Kenya (Amendment) Bill
2018, as well as the democratic rationale for its enactment,
however there is a political basis for the enactment of the Bill as

well,

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing  Kenya’s
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully
implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to



promote national cohesion and reconciliation after the 2017
elections. An important focus of the BRI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact
this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)
recognizes that rights are an integral part of our “democratic
state” and ‘the framework for social. economic and cultural
policies.”



Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21° Century, the
Parliament must lead the way in demonstrating Kenya’s
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and

distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in
Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017
stated:

“16.The Committee is concerned that seven
years after the adoption of the new
Constitution, the rule that no more than two
thirds of elective public bodies are to be of



the same gender (the two-thirds gender rule),
is still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12t

Parliament. We urge the National Assembly will play its
important leadership role, upholding its independence and ijts
unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any
amen mwﬂywts with any further delay.

1
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Sincerely,

SAUTI YA WANAWAKE PWANI
Violet Muthiga

Chief Executive Officer.

MOMBASA, KENYA.

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill”).

Ukweli Party is a new party that brings together citizens who
want to live in a Kenya where everyone is empowered to
engage politically, to realize their full potential, to prosper
economically, and to thrive in a socially_cohesive community

that celebrates our diversity as a peo E :
GFIVE
)
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We want a Kenya where we work collaboratively to address the
challenges in our journey to a better democracy. A Kenya
where our leaders truly serve the people and stand behind the
principles of fairness, inclusion and good stewardship of
Kenya’s resources for future generations.

As a preliminary matter we note that the 12" Parliament is currently
composed in contravention of the Constitution specifically Articles
27(8) and 81(b), and that this regrettable situation is the result of
the 11t Parliament’s refusal to enact similar legislation during its
term. The unconstitutionality of the 12" Parliament poses
significant risks to the legal certainty of 12t Parliament actions and
we would urge the Justice and Legal Affairs Committee and the
National Assembly as a whole to immediately enact the proposed

bill without delay.
There are three reasons we support this Bill.

First, as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elective bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion
2 of 2012 paragraphs 79 & 80 the court held that:



“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.

The foregoing opinion is a basis for action in accordance
with the terms of Article 261(6), (7), (8) and (9) under the
“Transitional and Consequential Provisions” of the
Constitution: by way of the High Court being duly moved to

issue appropriate orders and directions”

The position of the Supreme Court was echoed in two subsequent
High Court decisions on Article 81(b), Centre for Rights Education
& Awareness (CREAW) v Attorney General & another [2015] eKLR
which noted in paragraph 111 “should Parliament fail to act,
then doubtless a vigilant Kenyan may invoke the provisions
of Article 261(5)-(7)"; and Centre for Rights Education and
Awareness & another v Speaker of National Assembly & 5 others
[2017] eKLR where the court held that “...if Parliament fails to
enact said legislation within the said period of SIXTY (60)

DAYS from the date of this order, the Petitioners or any other




person shall be at liberty to petition the Honourable the Chief

Judge to advise the President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission
(NGEC) issued -- “Advisory on Invocation of the Provisions of
Article 261 of the Constitution in Relation to Parliament'’s Failure to
Enact A Legislative Framework on Implementation of the Not More
Than Two-Thirds Gender Principle at the National Assembly and
Senate” to the Speaker of the National Assembly Justin Muturi,
Speaker of the Senate Ekwee Ethuro. The NGEC Advisory was

also copied to the Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of immediate

enactment of the Constitution of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall be

a multi-party democratic State founded on the national values and



principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies
with the minimal constitutional requirements on the representation
of Kenya's female majority. Enactment of the Constitution of Kenya
(Amendment) Bill 2018 is therefore necessary to safeguard our
constitutional democracy. Failure of the Constitution of Kenya
(Amendment) Bill 2018 to réceive two-thirds support at the second
reading would be a repudiation of the Constitution of Kenya 2010
as the supreme law, but also of Kenya's commitment to

democracy.

So far, we have provided the constitutional rationale as definitively
interpreted by the judiciary including our highest court for the
enactment of the Constitution of Kenya (Amendment) Bill 2018, as
well as the democratic rationale for its enactment, however there

is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya's
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under the
section on Women Empowerment and Equal Share the

administration made the following commitment:



“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to
promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 2018,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward as

well and it means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the
benefits of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution”),
provides that: “All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution Article 19(1)



recognizes that rights are an integral part of our “democratic state”

and “the frarnework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 215t Century, the
Parliament must lead the way in demonstrating Kenya's
commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and

distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties including
among others: the Universal Declaration of Human Rights; The
Beijing Declaration and Platform for Action; The African Union
Protocol to the African Charter on Human and People’s Rights on
the Rights of Women in Africa (Maputo Protocol); and the Solemn

Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017

stated:



“16. The Committee is concerned that seven

years after

the adoption

of

Constitution, the rule that no more than two
thirds of elective public bodies are to be of the
same gender (the two-thirds gender rule), is

still not being implemented.”

Further, Kenya is last in terms of women's representation in

Parliament in the East Africa Community.

Country Representation of Women Constitutional or
Legislative Quotas
Rwanda 64% Yes
Burundi 36% Yes
Tanzania 35% Yes
Uganda 33% Yes
South Sudan 27% Yes
Kenya 22% Yes

Source: QuotaProject.com

Kenya is falling dangerously behind on her regional and

international commitments, and fast losing our role as the

democratic and progressive beacon of hope in the region.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the

National Assembly rejects the national and international laws to

which Kenya is subject.

the new




This is a seminal Bill, and an historical opportunity for the 121
Parliament. We urge the National Assembly will play its part and
uphold its allegiance to the Constitution of Kenya 2010 and honour
its unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any

amendments or further delay.

Sincerely,

Alﬁ}; N
C
NDUKO O'MATIGERE

SECRETARY GENERAL— UKWELI PARTY

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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Nyeri Women Social Accountability Group
P. O Box 35470-00100
Nairobi, Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
LEGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya
(Amendment) Bill 2018 (the “Bill").

The women of Nyeri County who present this memorandum are
from the all the Sub-Counties of Nyeri County and have been
active in championing gender equality and specifically the right to
political inclusion and representation for women as provided in

the Constitution of Kenya 2010.

We are aware that while the Constitution of Kenya provides for

these rights, women still face significant barriers in trying to
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participate in political and electoral processes that would enable

them to be elected or nominated into positions of leadership.

We are aware that Articles 27 and Articles 81(b) of the
Constitution of Kenya provide for affirmative action measures to
address the existing imbalance and provide more women an
opportunity to enter both political and non-political decision

making spaces.

We also appreciate that while there exists a formula to ensure
compliance to the not more than two thirds gender threshold
within the Counties, such a mechanism does not exist at the
national level. This has resulted in both the 11" Parliament and
the current 12" Parliament failing to meet the gender threshold

as provided in the Constitution of Kenya.

We are aware that there have been various initiatives to compel
both the 11™ and 12" Parliaments to pass legislation to ensure
that the note more than two-thirds gender threshold is met in
Parliament. These include decisions of the Constitutional Courts
which have found that the 11" Parliament failed in its duty to
pass legislation to give effect to the not more than two thirds

principle in Parliament.

On February 12" 2018 The Constitution OF Kenya (Amendment)
Bill, 2018 was published and the bill proposes a formula to
ensure that the not more than two thirds gender rule is observed

in Parliament.



We the women of Nyeri are in support of this bill and urge
Parliemnt to pass the same with immediate effect to ensure that it
complies with the law and ensures women enjoy the right to

political participation and representation.
We support this Bill as is on the basis of:

First, we acknowledge the fact that both Supreme Court and
High Court have since 2012, pointed out the serious
consequences for failing to pass legislation on the two thirds
gender rule which include possible dissolution of the 12"

Parliament which currently does not meet the gender threshold.

This was the position held in the case of Centre for Rights
Education & Awareness (CREAW) v Attorney General & another
and Centre for Rights Education and Awareness & another v
Speaker of National Assembly & 5 others [2017] eKLR

Failure of the National Assembly to pass the Constitution of
Kenya (Amendment) Bill 2018 at the second reading in
Parliament, would mean the only recourse per the Constitution,
and the judgments of the Supreme Court in 2012 and High Court
in 2015 and 2017 would be dissolution of Parliament, which

would have serious consequences for the Country.

To avoid the dissolution of Parliament, the Justice and Legal
Affairs Committee must therefore advise the National Assembly
as to the urgency and importance of immediate enactment of the

Constitution of Kenya (Amendment) Bill 2018 as is.



Second, Enactment of the Constitution of Kenya (Amendment)
Bill 2018 is necessary to safeguard our constitutional democracy
and our values under Article 10. Failure of Parliament to pass the
Constitution of Kenya (Amendment) Bill 2018 would be an insult
to the Constitution of Kenya 2010 as the supreme law, but also of

Kenya’'s commitment to democracy.

Third, in 2013 the Jubilee administration came into office and
made commitments towards Women Empowerment and
committed to promoting and protecting the role of women in
society which includes fully implementing the one-third

rule.”

Failure to pass the Constitution of Kenya (Amendment) Bill
Kenya 2018 as is, therefore also undermines the commitments
made by the Jubilee Administration on championing political

inclusion and empowerment of women of Kenya.

Fourth: Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights; The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol); and the Solemn Declaration on Gender Equality in
Africa.



All these International and regional human rights treaties have
specific provisions which champion gender equality and women’s

right to inclusion and political participation.

In addition Kenya is also one of the Countries that has
committed to achieving Sustainable Development Goal 5 on

gender Equality.

We the women of Nyeri are certain that failure of Parliament to
pass the Constitution of Kenya (Amendment) Bill 2018 as is will
result in Kenya failing to meet its obligations under regional and

international treaties it has signed.

This Bill provides a historical opportunity for the 12" Parliament
to act and chart a new chapter where the Constitution of Kenya is
complied with for the benefit of not only women but also the

entire nation of Kenya

We urge the National Assembly to play its important leadership
role, upholding its independence and its unique role as
representative of the people of Kenya, and pass the Constitution
of Kenya (Amendment) Bill 2018 without any amendments and

without any further delay.



Sincerely,

/H\,Q I\Bk(/i \ /-}\)O M (ﬁ DL;J ACCO @\\‘% a bfx \ﬂj G(ow()‘

[NAME]

cc. Justice and Legal Affairs Committee, The National Assembly
Office of the Chief Justice of Kenya, David Maraga
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Centre for Enhancing Democracy and Good Governance
P.0.BOX 15301,
Nakuru, Kenya

The Clerk,

Kenya National Assembly
Parliament Buildings

P.O. Box 41842 — 00100
NAIROBI, KENYA

RE: RESPONSE TO CALL FOR PUBLC PARTICIPATION BY
THE DEPARTMENTAL COMMINITTEE OF JUSTICE AND
L EGAL AFFAIRS ON THE CONSTITUTION OF KENYA
(AMENDMENT) BILL 2018

Dear Sir,

We write to express our support for the Constitution of Kenya

(Amendment) Bill 2018 (the "Bill").

As a preliminary matter we note that the 12" Parliament is
currently composed in contravention of the Constitution
specifically Articles 27(8) and 81(b), and that this regrettable
situation is the result of the 11" Parliament’s refusal to enact
similar legislation during its term. The unconstitutionality of the
12t Parliament poses significant risks to the legal certainty of 12

Parliament actions and we would urge the Justice and Legal
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Affairs Committee and the National Assembly as a whole to

immediately enact the proposed bill without delay.
There are three reasons we support this Bill.

First as indicated the Bill is an outstanding deliverable of
Parliament, both the National Assembly and the Senate. The
jurisprudence from 2012 to date, from the Supreme Court to the
High Court has been consistent and unequivocal on the
necessity of legislation to guarantee that “not more than two
thirds of the members of elec'tive bodies shall be of the same
gender.” Indeed, the court cases have consistently pointed out
the severe constitutional consequences of non-compliance which
are contained in Articles 261 (6) & (7), which provide for the
dissolution of Parliament. In the Supreme Court Advisory Opinion

2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of
representation of marginalised groups] and of the Fifth
Schedule [prescribing time-frames for the enactment of
required legislation], we are of the majority opinion
that legislative measures for giving effect to the one-
third-to-two-thirds gender principle, under Article 81(b)
of the Constitution and in relation to the National
Assembly and Senate, should be taken by 27 August,
2015.



The foregoing opinion is a basis for action In
accordance with the terms of Article 261(6), (7),
(8) and (9) under the “Transitional and Consequential
Provisions” of the Constitution: by way of the High Court
being duly moved to issue appropriate orders and

directions”

The position of the Supreme Court was echoed in two
subsequent High Court decisions on Article 81(b), Centre for
Rights Education & Awareness (CREAW) v Attorney General &
another [2015] eKLR which noted in paragraph 111 “should
Parliament fail to act, then doubtless a vigilant Kenyan may
invoke the provisions of Article 261(5)-(7)"; and Centre’ for
Rights Education and Awareness & another v Speaker of
National Assembly & 5 others [2017] eKLR where the court held
that “...if Parliament fails to enact said legislation within the

said period of SIXTY (60) DAYS from the date of this order,

the Petitioners or any other person shall be at liberty to
petition the Honourable the Chief Judge to advise the

President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality
Commission (NGEC) issued -- “Advisory on Invocation of the
Provisions of Article 261 of the Constitution in Relation to
Parliament’'s Failure to Enact A Legislative Framework on
Implementation of the Not More Than Two-Thirds Gender

Principle at the National Assembly and Senate” to the Speaker of



the National Assembly Justin Muturi, Speaker of the Senate
Ekwee Ethuro. The NGEC Advisory was also copied to the

Justice and Legal Affairs Committee.

Therefore, failure of the National Assembly to pass the
Constitution of Kenya (Amendment) Bill 2018 by at least a two-
thirds majority at the second reading, would mean the only
recourse per the Constitution, and the judgments of the Supreme
Court in 2012 and High Court in 2015 and 2017 as well as the
advisory by the NGEC would be invocation of the provisions of
Article 261 (6) & (7). To avoid the dissolution of Parliament, the
Justice and Legal Affairs Committee must therefore advise the
National Assembly as to the urgency and importance of
immediate enactment of the Constitution of Kenya (Amendment)

Bill 2018.

Second, Article 2(1) of the Constitution provides that “This
Constitution is the supreme law of the Republic and binds all
persons and all State organs at both levels of government.”
Further, Article 4(2) provides that “The Republic of Kenya shall
be a multi-party democratic State founded on the national values
and principles of governance in Article 10.” Over 50% of Kenya's
population is female, therefore representation that is democratic
must at a minimum represent the majority population in the
proportions required in the Constitution. There is no constitutional
democracy without ensuring that the national legislature complies

with the minimal constitutional requirements on the



representation of Kenya's female majority. Enactment of the
Constitution of Kenya (Amendment) Bill 2018 is therefore
necessary to safeguard our constitutional democracy. Failure of
the Constitution of Kenya (Amendment) Bill 2018 to receive two-
thirds support at the second reading would be a repudiation of
the Constitution of Kenya 2010 as the supreme law, but also of

Kenya's commitment to democracy.

So far, we have provided the constitutional rationale as
definitively interpreted by the judiciary including our highest court
for the enactment of the Constitution of Kenya (Amendment) Bill
2018, as well as the democratic rationale for its enactment,
however there is a political basis for the enactment of the Bill as

well.

Third, in 2013 the Jubilee Coalition came into office with a policy
agenda entitled, Transforming Kenya: Securing Kenya's
Prosperity 2013-2017 (commonly referred to as the Jubilee
Manifesto). The First Pillar of the agenda was Unity and under
the section on Women Empowerment and Equal Share 'the

administration made the following commitment:

“The Jubilee Government is committed to promoting and
protecting the role of women in society and we will fully

implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon.
Raila Odinga launched the Building Bridges Initiative (BBI) to



promote national cohesion and reconciliation after the 2017
elections. An important focus of the BBI is “inclusivity”, which is at
the heart of the Constitution of Kenya (Amendment) Bill 201,
which guarantees the inclusion of the majority of the population in
national governance. Any inclusion agenda that marginalizes
women is illusory. Kenya will not move forward if women are kept
behind, Kenya moving forward requires women moving forward
as well and it means concrete practical actions not mere

pPromises.

Parliament passing the Bill would be a practical example of the

benefiis of the BBI.

Parliament therefore has both legal and political reasons to enact

this Bill and to do so without any delays.

Article 1 of the Constitution of Kenya 2010 (the "Constitution”),
provides that: "All sovereign power belongs to the people of
Kenya and shall be exercised only in accordance with this

Constitution.”

Women are people. The rights of the people men and women are
not a gift from the State, they precede the State and the State is
mandated to respect these rights. The Constitution .Article 19(1)
recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural

policies.”



Kenya cannot make progress without adhering to basic principles
of the law and equality of all people. In the 21%' Century, the
Parliament must lead the way in demonstrating Kenya's
commitment to inclusive and sustainable development. by
complying with the legal framework on the inclusion of women in

representation.

There is no question of discretion on this matter and the National
Assembly must refuse to entertain dishonest submissions and
distractions in the guise of debate on this very important and

overdue Bill.

Kenya is also a signatory to various international treaties
including among others: the Universal Declaration of Human
Rights: The Beijing Declaration and Platform for Action; The
African Union Protocol to the African Charter on Human and
People’s Rights on the Rights of Women in Africa (Maputo
Protocol): and the Solemn Declaration on Gender Equality in

Africa.

Finally, we wish to draw your attention to the Observations on the
Eight Episodic Report by the Committee on the Elimination of
Discrimination Against Women (CEDAW) in November 2017

stated:

“16.The Committee is concerned that seven
years after the adoption of the new
Constitution, the rule that no more than two
thirds of elective public bodies are to be of



the same gender (the two-thirds gender rule),
is still not being implemented.”

Kenya is falling behind on her regional and international

commitments.

The only reason the National Assembly would fail to enact the
Constitution of Kenya (Amendment) Bill 2018 would be if the
National Assembly rejects the national and international laws to

which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12"
Parliament.  We urge the National Assembly will play its
important leadership role, upholding its independence and its
unique role as representative of the people of Kenya, and pass
the Constitution of Kenya (Amendment) Bill 2018 without any

amendments with any further delay.

Sincerely,

J%Kamande

cc. Justice and Legal Affairs Committee, The National Assembly

Cffice of the Chief Justice of Kenya, David Maraga
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A. Introduction

1.

2.

The Kenya National Commission on Human Rights is an independent National
Human Rights Institution created under Article 59 of the Constitution with a broad
mandate to promote the culture and the respect of human rights in the Republic
of Kenya. The operations of the Commission are guided by the United Nations Paris
Principles on the establishment and functioning of independent national human

rights institutions commonly referred to as the Paris Principles.

The Commission under Article 249 of the Constitution also has a mandate to
secure observance of all state organs of democratic values and principles and to
promote constitutionalism. Article 10 of the Constitution requires all state organs
to ensure they uphold constitutionalism and the rule of law whenever they make
public policy decisions or interpret the Constitution. One of the strategies pursued
by the Commission to secure observance of all state organs of democratic values

and principles is through the issuance of advisories.

It is in this regard, that the Commission issues this advisory on proposed

amendment touching on the two thirds gender principle.

B. Background

4.

2|Page

In the quest to implement the 2/3(two thirds gender) principle, Majority Leader
Hon. Aden Duale has proposed a Constitutional Amendment Bill to increase the
number of current Members of Parliament. The Bill seeks to give effect to the two

thirds gender principle through the creation of special seats.

The Bill states that the special seats will ensure that the two thirds gender principle
is realized in Parliament. The Bill once enacted into Law shall have an operational
period of twenty years effective from the next general election in this case 2022.
It proposes that the number of special seats will be determined after the General
Election and shall be shared out depending on the strength of political parties in

Parliament.



6.

10.

11.

The Bill seeks to address Article 81(b) of the Constitution which requires that NOT
more than two thirds of the members of elective public bodies shall be of the same

gender.

It is worth noting that the current Parliament as constituted has fallen short of the
two-thirds gender principle. The National Assembly comprises 76 women out of
which 47 are elected as women representatives, 23 elected as representatives of
respective constituencies while 6 women are nominated. This means that the
current National Assembly has fallen short by 41 women to make 117 or one-third

of the 349 members of Assembly.

There are 21 women in the Senate (3 elected members and 19 nominated) and 46

men bringing the shortfall to 2 senators.
-

In essence, if the Bill was to be passed and immediately commenced, 43 additional

women would be nominated to Parliament to meet the two thirds threshold.

In a bid to secure the two thirds gender principle, the Commission has previously '
pressed for the need to immediately work towards implementation of the
principle including petitioning the Court in Centre for Rights Education and
Awareness & 2 others v Speaker the National Assembly & 6 others [2017] eKLR (Petition
Number 371 of 2016).1 In addition, the Commission has consistently raised the issue
of securing the two thirds gender principle in its annual human rights reports
under Article 132 of the Constitution.

The Commission has also been proactive in monitoring and reporting on state
compliance with relevant international human rights obligations under the
regional and international mechanism. In its concluding observations to Kenya, the
UN Committee on the Elimination of Discrimination against Women expressed
concern that seven years after the adoption of the new Constitution, the rule that

no more than two thirds of elective public bodies are to be of the same gender

1 Matter subject of Appeal in Civil Appeal No. 148 of 2017.

3|Page



(the two-thirds gender rule), is still not being implemented. The Committee
recommended that Kenya ensures the application of the constitutional two-thirds
gender rule. The Commission is also raising the issue of Kenya’s compliance with
the two thirds gender principle in its reporting under the Universal Periodic Review
process as well as under the Protocol to the African Charter on Human and

Peoples’ Rights on the Rights of Women in Africa.

C. The Advisory

12.

13.

14.

15.

4|Page

The Constitution binds Parliament to enact legislation to promote the
representation in Parliament of women, persons with disabilities, youth, ethnic
and other minorities as well as marginalised communities (Article 100). Notably,
the Constitution (Fifth Schedule) gives a timeline of five years within which

Parliament must have enacted the legislation. This, sadly, has never come to pass.

It is worth noting that the previous National Assembly had not enacted legislation
as required under the fifth schedule of the Constitution which required Parliament
to pass legislation within 5 years of its existence. This created a de jure
constitutional crisis because the constitution provides that in Article 261(7),
Pariiament risked dissoiution for faiiure to enact iegisiation within the set time

frame.

Besides the express provisions of the Constitution and international human rights
obligations, court decisions have clarified and elaborated on Pariiament’s
responsibility and obligation under the Constitution. The Supreme Court of Kenya

in its Advisory Opinion , In the Matter of the Principle of Gender Representation

in the National Assembly and the Senate [2012] e KLR, pronounced itself that the

legislative measures for giving effect to the two thirds gender principle under

Article 81(b) of the Constitution should have been taken in 27t August 2015.

Following the advisory opinion by the Supreme Court, the previous Parliament

extended the period for enactment of legislation by one year to 27t" August 2016.



16. As at 27" August 2016, Parliament had failed to enact legislation to implement
two thirds gender principle. This prompted a petition to the High Court pursuant
to Article 261 (5) and (6) of the Constitution. The High Court in the Centre for
Rights Education and Awareness and another Vs Speaker of National Assembly
and 5 others (2017) eKLR held that the failure of Parliament to enact legislation by
27t August 2016 to implement the two thirds gender principle was a violation of
the obligation of the state under Article 21 to observe, respect, protect, promote,
and fulfil the rights of men and women to equality under Article 27 of the
Constitution. The Court issued an order of mandamus, compelling Parliament to
enact legislation within 60 days of the order (29th May 2017) and report progress
to the Chief Justice. The petitioners were at liberty at the time to petition the
Honourable Chief Justice to advise the President to dissolve Parliament in the
event Parliament failed to enact the said legislation in line with Article 261(7) of
the Constitution. To date, Parliament has not enacted the legislation despite the

constitutional dictates and several court orders.?

17. The current Parliament has an opportunity to enact the legislation giving effect to
the two thirds gender principle pursuant to Article 261 (8) and (9) of the

Constitution.

18. The Constitution binds Parliament to enact legislation to promote the

representation in Parliament of women, persons with disabilities, youth, ethnic

and other minorities as well as marginalised communities (Article 100).
Notably,the Constitution (Fifth Schedule) gave a timeline of five years within which
Parliament must have enacted the legislation. Article 81 on the principles of the

electoral system is categorical that no more than two-thirds of the members of

elective public bodies shall be of the same gender.

2 Centre for Rights Education and Awareness & 2 others v Speaker the National Assembly & 6 others [2017] eKLR;
Centre for Rights Education & Awareness (CREAW) v Attorney General & another [2015] eKLR; In the Matter of
the Principle of Gender Representation in The National Assembly and the Senate [2012] eKLR.
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19. Every person has an obligation to respect, uphold and defend the Constitution and

20.

21.

6|Page

‘Any attempt to establish a government otherwise than in compliance with [the]
Constitution is unlawful.’ (Article 3 of the Constitution). This therefore renders
the current Parliament, as unduly constituted according to the dictates of the
Constitution and therefore null and void in line with Article 2 of the Constitution
that lays emphasis on the constitutional supremacy. The preamble to the
Constitution recognizes the aspirations of all Kenyans for a government based on
the essential values of human rights, equality, freedom, democracy, social justice

and the rule of law.

The Commission submits that the legislation must be enacted as a matter of
priority to avert a constitutional crisis as witnessed previously. The Commission
particularly recommends that the implementation of the proposed amendment

must not be postponed but should start with the current House to avoid a

potential constitutional crisis and unnecessary cyclic delay. The demand for
representation in elective and appointive posts can no longer be subject of
postponement. Article 27 of the Constitution secures the right to equality and non-
discrimination based on sex, disability, religion or other grounds. These
commitments, Kenva has made by ratifying several subregional, regional and
international Conventions that guarantee equality and equitable gender

representation in governance.

The Commission recognises that the current parliamentary term already
commenced and is running. This however, should not be a deterrent to compliance
with the supreme law of the land. The Commission recommends that a legal
safeguard be put in place to ensure that the nominees understand the elections
cycle of the Republic of Kenya and that their term shall come to an end in 2022. As
such the Commission recommends that the amendments expressly caps the term
of the nominees that will come on board later to ensure that all Members of
Parliament term comes to an end at the same time. This will save taxpayers the
burden of having to compensate the incoming members as in the case of Andrew

Kiplimo Sang Muge & 2 Others v_Independent Electoral and Boundaries




22.

23.

24,

7|Page

Commission and Another [2017] eKLR. [In this petition, which judgment was read

In April 2017, MCAs sought a declaration that their term of office ended on the 5t
March 2018, being five (5) years from the date of the genercl elections held on the
4th March, 2013 in accordance with Article 177(4)]. Court approved payment of

salaries for the eight months balance to the remainder of a five-year term].

The Commission submits that the constitutional amendment should take into
account the need for the gender top up seats to be further disaggregated to
ensure that youth, persons with disabilities and marginalised communities benefit
from representation. This will greatly assist in the implementation of the
provisions of Articles 54, 55 and 56 of the Constitution which calls for the
representation of persons with disabilities, youth and minorities and marginalised
communities in governance. This is in line with the principles of inclusiveness and

diversity.

The criteria for determination of distribution of seats to ensure representation of
the youth, persons with disabilities the minorities and marginalised communities
can be tasked to the electoral management body; the Independent Electoral and

Boundaries Commission through Regulations.

Parliament must also take cognizance of the High Court decision in the case of

Katiba Institute Vs Independent Electoral & Boundaries Commission [2017] e

KLR. In the ruling dated 20t April 2017, the High Court issued declarations to the
effect that political parties are bound by the provisions of Articles 10 and 81(b) of
the Constitution with respect to implementation of the two thirds gender
principle. The Court further clarified that the IEBC has the power to reject any
nomination list of a political party for its candidates for election under the
Constituencies as well as the Senate on account of violating the two thirds gender
principle. Political parties were ordered to come up with Rules and Regulations to
actualise the two thirds gender principle during nominations, in default of which
the IEBC is to device administrative mechanisms to ensure that the two thirds

gender principle is realised during the nomination process. Political parties have a



25.

26.

27.

28.

8|Page

duty to promote the representation in Parliament of women, persons with
disabilities, youth, ethnic and other minorities and marginalised communities.
Indeed, Article 91 of the Constitution stipulates basic requirements for political
parties which include, ‘respect and promote human rights and fundamental
freedoms, and gender equality and equity’ and promotion of the objects and
principles of this Constitution and the rule of law.

The Commission has noted with serious concern that the Bill provides for an
operational period of 20 years with a possible extension of 10 yeérs in the
realization of the 2/3 gender principle in the electoral process in Kenya. The
Commission recommends that the timeframe for implementation be left open
because the time-limit of 20 years amounts to a threatened unjustified limitation
of the right to equality and non-discrimination. The proposed 20 year timeframe
goes to the foundational principles of the Constitution and aspiration of all
Kenyans for a Government based on essential values of human rights, equality,

freedom, democracy and social justice.

Conciusion:

The Bill if enacted and implemented by the two Houses, will go a long way in
addressing the 2/3 gender principle in line with the constitutional requirement. It
will also put to rest questions on Parliament’s commitment to implement the said

constitutional requirement.

The Commission recommends that the Bill takes into account disaggregation of
the representatives to the special seats to further take care of the marginalised,

the youth and persons with disabilities.

The Commission strongly recommends that the amendment takes effect
beginning with the current House rather than waiting for the next General

Election. While a review could be undertaken after the twenty years, the



Commission recommends the removal of the time cap of 20 years for

implementation.

29. The Commission therefore urges the House to proceed with speed to enact the Bill
into law. Once again, the Commission reiterates that the provisions of this Bill

should be implemented immediately as opposed to waiting for 2022.

v
Z ICE CHAIRPERSON
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23 May 2018

The Clerk,

Kenya National Assembly
Parliament Buildings
P.O. Box 41842 — 00100
NAIROBI, KENYA

Dear Sir,

RE: RESPONSE TO CALL FOR PUBLIC PARTICIPATION BY THE
DEPARTMENTAL COMMINITTEE OF JUSTICE AND LEGAL AFFAIRS ON
THE CONSTITUTION OF KENYA (AMENDMENT) BILI, 2018.

Greeting from Transparency International Kenya.

Transparency International Kenya (TI-Kenya) is a not-for-profit organization founded
in 1999 in Kenya with the aim of developing a transparent and corruption-free society
through good governance and social justice initiatives. TI-Kenya is one of the
autonomous chapters of the global Transparency International movement that are all
bound by a common vision of a corruption-free world. TI-Kenya’s vision is a corruption
free Kenya. The mission is to champion the fight against corruption by promoting
integrity, transparency and accountability.

As a preliminary matter we note that the 12" Parliament is currently composed in
contravention of the Constitution, specifically Articles 27(8) and 81(b), and that this
regrettable situation is the result of the 11" Parliament’s refusal to enact similar
legislation during its term. The unconstitutionality of the 12" Parliament poses
significant risks to the legal certainty of 12" Parliament actions and we would urge the
Justice and Legal Affairs Committee and the National Assembly as a whole to
immediately enact the proposed bill without delay.

We therefore wish to support the referenced Bill and attached are our reasons which we
hope will be considered in the eventual adoption of the Bill.

Yours Sincerely,

bt A

Samuel Kimeu
Executive Director

Kindaruma Rd, Off Ring Rd, Kilimani

59
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MEMORANDUM
THE CONSTITUTION OF KENYA (AMENDMENT) BILL 2018.

First, as indicated the Bill is an outstanding deliverable of Parliament, both the National
Assembly and the Senate. The jurisprudence from 2012 to date, from the Supreme Court
to the High Court has been consistent and unequivocal on the necessity of legislation
to guarantee that “not more than two thirds of the members of elective bodies shall
be of the same gender.” Indeed, the court cases have consistently pointed out the
severe constitutional consequences of non-compliance which are contained in Articles
261 (6) & (7), which provide for the dissolution of Parliament. In the Supreme Court
Advisory Opinion 2 of 2012 paragraphs 79 & 80 the court held that:

“[Bearing in mind the terms of Article 100 [on promotion of representation of
marginalised groups] and of the Fifth Schedule [prescribing time-frames for the
enactment of required legislation], we are of the majority opinion that legislative

measures for giving effect to the one-third-to-two-thirds gender principle, under

Article 81(b) of the Constitution and in relation to the National Assembly and
Senate, should be taken by 27 August, 2015,

The foregoing opinion is a basis for action in accordance with the terms of Article
261(6), (7), (§) and (9) under the “Transitional and Consequential Provisions” of
the Constitution: by way of the High Court being duly moved to issue appropriate
orders and directions”

The position of the Supreme Court was echoed in two subsequent High Court decisions
on Article 81(b), Centre for Rights Education & Awareness (CREAW) v Attorney
General & another [2015] eKLR which noted in paragraph 111 “should Parliament fail
to act, then doubtless a vigilant Kenyan may invoke the provisions of Article 261(5)-
(7)”; and Centre for Rights Education and Awareness & another v Speaker of National
Assembly & 5 others [2017] eKLR where the court held that “...if Parliament fails to
enact said legislation within the said period of SIXTY (60) DAYS from the date of this
order, the Petitioners or any other person shall be at liberty to petition the Honourable
the Chief Judge to advise the President to dissolve Parliament.”

On August 5, 2016 the National Gender and Equality Commission (NGEC) issued -
“Advisory on Invocation of the Provisions of Article 261 of the Constitution in Relation
to Parliament’s Failure to Enact A Legislative Framework on Implementation of the
Not More Than Two-Thirds Gender Principle at the National Assembly and Senate” to
the Speaker of the National Assembly Justin Muturi, Speaker of the Senate Ekwee
Ethuro. The NGEC Advisory was also copied to the Justice and Legal Affairs
Committee.
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Therefore, failure of the National Assembly to pass the Constitution of Kenya
(Amendment) Bill 2018 by at least a two-thirds majority at the second reading, would
mean the only recourse per the Constitution, and the judgments of the Supreme Court
in 2012 and High Court in 2015 and 2017 as well as the advisory by the NGEC would
be invocation of the provisions of Article 261 (6) & (7). To avoid the dissolution of
Parliament, the Justice and Legal Affairs Committee must therefore advise the National
Assembly as to the urgency and importance of immediate enactment of the Constitution
of Kenya (Amendment) Bill 2018.

Second, Article 2(1) of the Constitution provides that “This Constitution is the supreme
law of the Republic and binds all persons and all State organs at both levels of
government.” Further, Article 4(2) provides that “The Republic of Kenya shall be a
multi-party democratic State founded on the national values and principles of
governance in Article 10.” Over 50% of Kenya’s population is female, therefore
representation that is democratic must at a minimum represent the majority population
in the proportions required in the Constitution.

There is no constitutional democracy without ensuring that the national legislature
complies with the minimal constitutional requirements on the representation of Kenya’s
female majority. Enactment of the Constitution of Kenya (Amendment) Bill 2018 is
therefore necessary to safeguard our constitutional democracy. Failure of the
Constitution of Kenya (Amendment) Bill 2018 to receive two-thirds support at the
second reading would be a repudiation of the Constitution of Kenya 2010 as the
supreme law, but also of Kenya’s commitment to democracy.

So far, we have provided the constitutional rationale as definitively interpreted by the
judiciary including our highest court for the enactment of the Constitution of Kenya
(Amendment) Bill 2018, as well as the democratic rationale for its enactment, however
there is a political basis for the enactment of the Bill as well.

Third, in 2013 the Jubilee Coalition came into office with a policy agenda entitled,
Transforming Kenya: Securing Kenya’s Prosperity 2013-2017 (commonly referred to
as the Jubilee Manifesto). The First Pillar of the agenda was Unity and under the section
on Women Empowerment and Equal Share the administration made the following
commitment:

“The Jubilee Government is committed to promoting and protecting the role of
women in society and we will fully implement the one-third rule.”

On March 9, 2018 H.E. President Uhuru Kenyatta and Rt. Hon. Raila Odinga launched
the Building Bridges Initiative (BBI) to promote national cohesion and reconciliation
after the 2017 elections. An important focus of the BBI is “inclusivity”, which is at the
heart of the Constitution of Kenya (Amendment) Bill 2018, which guarantees the
inclusion of the majority of the population in national governance. Any inclusion
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agenda that marginalizes women is illusory. Kenya will not move forward if women are
kept behind, Kenya moving forward requires women moving forward as well and it
means concrete practical actions not mere promises.

Parliament passing the Bill would be a practical example of the benefits of the BBI.
Parliament therefore has both legal and political reasons to enact this Bill and to do so
without any delays.

Article 1 of the Constitution of Kenya 2010 (the “Constitution™), provides that: “All
sovereign power belongs to the people of Kenya and shall be exercised only in
accordance with this Constitution.”

Women are people. The rights of the people men and women are not a gift from the
State, they precede the State and the State is mandated to respect these rights. The
Constitution Article 19(1) recognizes that rights are an integral part of our “democratic
state” and “the framework for social, economic and cultural policies.”

Kenya cannot make progress without adhering to basic principles of the law and
equality of all people. In the 21% Century, the Parliament must lead the way in
demonstrating Kenya’s commitment to inclusive and sustainable development by
complying with the legal framework on the inclusion of women in representation.
There is no question of discretion on this matter and the National Assembly must refuse
to entertain dishonest submissions and distractions in the guise of debate on this very
important and overdue Bill.

Kenya is also a signatory to various international treaties including among others: The
Universal Declaration of Human Rights; The Beijing Declaration and Platform for
Action; The African Union Protocol to the African Charter on Human and People’s
Rights on the Rights of Women in Africa (Maputo Protocol); and the Solemn
Declaration on Gender Equality in Africa.

Finally, we wish to draw your attention to the Observations on the Eight Episodic
Report by the Committee on the Elimination of Discrimination Against Women
(CEDAW) in November 2017 stated:

“16. The Committee is concerned that seven years after the adoption of the new
Constitution, the rule that no more than two thirds of elective public bodies are
to be of the same gender (the two-thirds gender rule), is still not being
implemented.”
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Further, Kenya is last in terms of women’s representation in Parliament in the East
Africa Community.

Country Representation of | Constitutional or
Women Legislative
Quotas
Rwanda 64% Yes
Burundi 36% Yes
Tanzania 35% Yes
Uganda 33% Yes
South Sudan 27% Yes
Kenya 22% Yes

Source: QuotaProject.com

Kenya is falling dangerously behind on her regional and international commitments,
and fast losing our role as the democratic and progressive beacon of hope in the region.
The only reason the National Assembly would fail to enact the Constitution of Kenya
(Amendment) Bill 2018 would be if the National Assembly rejects the national and
international laws to which Kenya is subject.

This is a seminal Bill, and an historical opportunity for the 12" Parliament. We urge
the National Assembly will play its part and uphold its allegiance to the Constitution of
Kenya 2010 and honour its unique role as representative of the people of Kenya, and
pass the Constitution of Kenya (Amendment) Bill 2018 without any amendments or

further delay.

CONTACT INFORMATION:

Samuel Kimeu
Transparency International Kenya
PO BOX 198 - 00200, City Square,
Tel: +254 (0) 202 727 763/5 Mobile: +254 (0) 722 296 589
Kindaruma Road, Off Ring Road, Kilimani
Next to Commodore Office Suites
Gate No. 713; Suite No. 4.
Email: transparency(@tikenva.org
NAIROBI, KENYA




ANNEXURE 7

(List of members of the public who
participated in public hearings)
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